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ASSEMBLYMAN DAVID I. STEPACOFF (THE CHAIRMAN): Gentlemen 9

this public hearing will come to order now. for the enlightenment

of some of you gentlemen who might want to know what this is

about 9 you will recall that in the September Term of the New Jersey

Supreme Court (1957) Term, there were three monumental decisions

handed down by the court in the cases of Benton vs. The Y.M.C.A.,

Collopy vs. Newark~ and Dalton vs. St. Lukes. The purport of

these decisions was to eliminate the immunity which had existed

up to the time of the decisions in these cases in so far as the

law of New Jersey was concerned in cases pertaining to charitable

institutions and eleemosynary institutions and non-profit organi~

zations, such as churches, etc.

5~204 was a Senate Bill passed in the Senate which would

have had the effect of overruling the wiping out of immunity

as dictated by the decisions of the Supreme Court. When 5-204

came over to the General Assembly, the Assembly felt that it

was perhaps too drastic to effect the change from the decision

of the court, and we substituted a bill in the place and stead

of 5=204 which would permit suits against hospitals, whether

they pertained to beneficiaries or strangers, up to the sum of

$10,000.

I wonUt go into the reasoning of the court in these three

decisions. I presume you gentlemen know what the law was before

the decisions and what the law was after the decisions, and

what the Assembly Committee Substitute for 5=204 provides. The

only case of liability fixed by the Committee Substitute is in

the case of hospital institutions, and in those cases no one can

recover more than $10,000, as defined by the provisions of that

bill.

The question of immunity pertaining to churches and welfare
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bodies has in effect been done away with, even though the Supreme

CQurt has aaidtJlat t.ht~'$hal1 no longer be any immunity in the

cases of churches and these welfare organizations. Now, the

pU~98se of this hearing is to determine the wisdom of the course

of the Legislature to find out what the policy of the State should

be and we have asked the various people here to signify their op­

position or favor of the particular bill under consideration. We

~te yaur views. we want to have a full hearing, cogent hearing,

plenary hearing, we don't want to deny anybody any thought they

may wish to express in reference to the problem.

We will follow the procedure calling the names in the order

in which the names appear:', on the list that was signed by the

various people here. I take it that the stenographer has the, names

of the committee members?

All rlght~ we'll start with the first witness who desires im­

munity, I believe, for all of the organizations under consideration,

and I would ask each witness to take this particular seat here,

speak to the microphone, which is live~ and to express his full

views arid .tter:,he gH,es his statement the commi ttee members wi 11

question him as they see fit.

The first witness will be Mr. John J. Rafferty, Executive

Secretary of the New Jersey Catholic Conference.

MR.. IRWIN LEWlNE~ Mr. Chairman~ while Mr. Rafferty is getting

ready, I would suggest that you introduce the members of the com­

mittee to make them known to the people who will testify.

THE CHAIRMANg Yes. On my immediate left is Mr. Thomas

Connery, Gloucester, Mr. Irwin LeWine of Essex County, on my

right is Alan' Kf'aut of' Hudson County.. My name is Stepacoff of

Middlesex County. Mr. Rafferty..
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MR" JOHN J .. RAFFERTYg Mr .. Chairmanj) and gentlemen of the

Committee, for the purpose of the record, you are well aware

of my representation in the matter, but for the purpose of the

record, my name is John J .. Rafferty; I am a lawyer practicing in

New Brunswick& My appearance this morning, however, is not so much

in the role of the lawyer as it is in my capacity as Executive

Secretary of the New Jersey Catholic Conference.. The New Jer-

sey Catholic Conference Is composed of a group of men especially

selected by the Bishops of the State l1 the Roman Catholic Bishops

of the State, to consider matters as they may affect the church in

the civil aspect g and to approach our consideration of these matters

not so much in the interest of the church particularly, but inso­

far as these matters may apply to the common good of all of the

people of the State& The basic assumption is that what is good

for the people of the State is good for the church. Contr~ what

15 not good for the people of the State is not good for the church ..

Now this Conference represents the Archdiocese of Newark, the

Diocese of Trenton 9 the Diocese of Paterson and the Diocese of Cam­

den g thereby encompassing the entire State of New Jersey.. I speak

this morning for every Catholic institution in the State of New

JerseY9 the church, school, hospitalj) orphanage or other or=

ganizations~ having as its purpose the amelioration of the dif­

ficulty of the poorj) the halt and the blind a I speak for total

immunity to these organizations f~om suits arising out of the

negligence of the agents, servants or employees of any of these

organizationso I speak for Senate 204 as it was introduced by

Senator Farley in the Senate.. And so that the members of the

3
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Committee may not assume that I have been in agreement with the

bill as amended in the House~ I wish to remind the Committee

that the day the bill was released from commltt~e, Mr. Stcpa-

coff, the Chairman, stated to me not, of course, by way of ultimatum,

but stated to me that the only way the bill could be released from

committee would be if the several modifications, which were con­

tained in the House draft reVision, were there.

Of course, we were very anxious to get the best that we could,

because already suits were being filed against these charitable

corporations. We knew as Mr. Stepacoff had stated, this hearing

would be held this morning for a general exploration of the subject,

therefore, we took the best we could get pending this hearing, and

of course, in the hope that~'at this hearing the exploration would

be sufficiently deep so that we may convince the members of this

House Committee that the principle of total and absolute immunity

to charitable institutions is good law.

Implicit in the opening remarks of your Chairman this morning

is a repetition of the statement which he made to me while the bill

was in the House Committee~ that we ought not too promptly over­

ride the Supreme Court, if indeed we are going to override it at

all. I pointed out that the Legislature is a separate and distinct

branch of government from the Judiciary. The Legislature has its

obligations and the Supreme Court, or as a matter of fact, the Ju­

dicial system, has its obligations. That as a practical matter

the Supreme Court would have no hesitancy in overriding an act of

this Legislature, if within the Judgment of the Supreme Court, the

act of the L~gislature was unconstitutional or invalid for other

4
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reasons e Now 9 I desire at the outset, to bring to the attention of

the Committee, what the Supreme Court really said on this point. Mr.

Justice Jacobs, WlO wrote the opinion for the majority of the Court,

pointed out in his opinion, which rightly understood, it seems to

me means this.

MR. CHAIRMAN~ Are you referring to the Collopy case, Mr.

Rafferty?

MR. RAFfERTY~ Yeso I am referring to the case, yes, thank

you, sir, of Collopy against the Newark Eye and Ear Infirmary. Mr.

Justice Jacobs said that what the Supreme Court was doing was cor-

recting the law as it had developed over the years from an erroneous

concept which had arisen earlier and which the Co~rt should follow.

In other words, the various courts had followed what was error and

the opinion of the majority in the Collopy case very properly they,

belieVing that to be true, avoided the error, and wrote the opinion

which we have before us.

Now, as to the particular point, Mre Justice Jacobs said this,

IfThere is no doubt that within constitutional
limits the Legislature may at any time, if it
so chooses explicitly fix the Staters policy
as to the immunity of charitable institutions
from tort responsibilties but the Legislature
has not done so. I t has br.oaQ.ly empowered
non-profit corporations to sue 'and be sued' If

citing the statute. Now, I would like to point out there that

Mr. JustIce Jacobs has no feeling about ways and when the Legis­

lature should adopt legislation haVing the effect of overriding the

opinion of the Supreme Court in the Collopy case because he expressly

said the Legislature may at any time,not a year from now or ten years

from now, but now, if the Legislature so wishes.
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THE CHAIRMAN~ Now, Mr. Rafferty, at that point, while you

indicate he has no feeling about the right of the Legislature to

overrule the Supreme Court, as you properly point out, the Legis­

lature in this instance, would have the right to express the

policy of the State. But do you say that he would agree with the

policy of the Legislature if we were te evtrrule the Court's de­

cision, the basic reason?

MR. RAFFERTY~ Well, of course, my argument this morning

is that you should overrule the decision of the Court.

THE CHAIRMAN: Tha~.syour argument, but do you say that Jus­

tice Jacobs would agree with your argument that the Legislature

should overrule the decision of the Court?

MR. RAFFERTYg Well, I shall show that while Justice Jacobs

dealt with the law, the opinion, is, as usual, a very, very fine

opinion because Justice Jacobs is a very, very fine lawyer and in my

experience a very, very good Judge, but the bulk of his reasoning

in the Collopy opinion is pure dictum. When he departs from the

law and enters into dictum he is expressing his subjective attitudes

and he is bringing into the opinion to support his conclusions

matters which to him are purely subJective; now Justice Jacobs

points out that the charitable corporation has the opportunity to

insure against these liabilities and that is the gist of his

reasoning. If these corporations could not insure, Justice Jacobs

may have an entirely different poiht of view. But the burden of

his argument is these corporations can insure against this lia­

bility and therefore, they should be liable, which 1 submit is a

non sequitor and which 1 shall attempt to demonstrate to this

committee.

6
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THE CHAIRMAN~ I would like to clarify the record, Mr.

Rafferty,in that regard now. Justice Jacobs may, as you indicate,

be in error about the fact that insurance may be had for these or­

ganizations but do you maintain that Justice Jacobs' opinion is based

purely on dictum?

MR~RAFFERTY: I say his reasoning is dictum. The opinion, as I

understand it, is a corrective opinion. The opinion states that the

early English cases were mistaken in their application. Th~ first

mistake was made by the Courts of Massachusetts, who followed, the

English cases and they followed it on an erroneous legal ground.

This error has per$isted and now the Supreme Court of New Jersey is

overruling those cases which were based upon the erroneous premise

upon which the English cases were constructed. That, as I understand

it, is the opinion in the Collopy case.

MR. CHAIRMAN: Mr. Rafferty, I would agree with you that insofar

as that portion of your testimony is concerned, you are absolutely

correct. Now, the next thing I think we've got to decide is what

is the basis of Justice Jacobs' opinion in granting immunity? Isn't

that what we really have to find out1

MR. RAFFERTY: Well, Justice Jacobs' opinion does not grant im­

munity.

THE CHAIRMAN~ I mean do away with immunity.

MR. RAFFERTY: Justice Jacobs' opinio~ on the premises which I

have already suggested, said that these charitable corporations do

not have immunity and as a matter of fact, because of thee~rly'error

in the English decisions they never really had immunity, that the

only immunity which they have enJo~d is that immunity which flows

from an erroneous decision of the English Courts back several hundred

7
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years ago.

MR. CONNERY·: Then insurance doesn't really enter into the

ultimate resolve or conclusion reached by Justice Jac0bs in this

opinion; in other words, what he was doing in his opinion was

setting forth in logical and legal reason why the early English

decisions should no.longer be followed in the United States be­

cause they were repudiated in England within a very short period

of time after they first came d.wn.

MR. RAFFERTY: That is correct, no question about that.

THE CHAIRMAN: But Mr. Rafferty -

MR. RAFFERTY: That's what I've been trying to say.

THE CHAIRMAN: But he did advance reasons for doing away with

the immunity, did he not?

MR. RAFFERTY: His principal reason was that these corporations

can insure against liability.

THE CHAIRMAN: Aside from the characterizing as to the relative

value of the reasons, what were the other reasons he advanced that

we should do away with immunity, as you read the case.

MR. RAFFERTY: As I understand the case, of course, he approaches

it from the basic principle where there is fault there should be re­

dress. That, as I understand it, is a policy that we all agree with.

THE CHAIRMAN: Wouldn't you say that even in a larger factor,

in his consideration of the case, as I read it, he concludes that we

must be just before we are generous.

MR. RAFFERTY : We 11, that--

THE CHAIRMAN: And therefore, when an individual is injured in one

of these charitable organizations, rather than that person to bear

the entire brunt of the negligence of the organization, he feels that

8
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It is not fair to saddle the individual with the entire cost of

the negligence of the institution, and therefore, he says

we should not have any immunity with reference to that person.

It is better for the entire community or the organization to

bear the liability rather than saddle that individual, and

therefore, he concludes it is more proper to be just than

generous with that man's right. Is that what he said in his

opinion?

MR. RAFFERTY: Well, I suppose that can be drawn from what

he said. That is the very heart, sir - Yes, I think Justice

Jacobs has used the phrase IIJust before generous".

THE CHAIRMAN: Then I would say that would be the core of

his thinking, wouldn't you?

MR. RAFFERTY: Well, ltd say it is a part of the whole

opinion, but I say also - I reiterate - that if Mr. Justice

Jacobs believed that these charitable corporations could not

insure against these liabilities, he may have come to a different

conclusion.

THE CHAIRMAN: You may very well be right.

MR. RAFFERTY~ I think that is fairly deducible from what he

said, because he expressly said that the corporations can insure

against these liabilities. Now, that brings us to the very heart

of my presentation. It is true that the maxim is generally ac­

cepted, that we must be just before we can be generous but, like

all maxims, it is a generality and is subject to its exceptions •

It is true that persons who are injured should, as a general pro­

position, be reimbursed by those whose fault caused the injury.

That again is another general statement, subject to exceptions.

9
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It is also tru~ that th~ right or th~ good of th~ individual must

yi~ld, must b~ subordinated to th~ common good of all of th~ p~opl~

and it is this ~xc~ption that I plan to urg~ b~for~ you in this

pr~sentation.

Basic to our argum~nt that ther~ should b~ total immunity is

that und~rlying principl~, basic to the arg~ment'which I

propos~ to mak~, is th~ und~rlying principl~ that th~ good of th~

individual must,in a prop~r situation,yi~ld to th~ common good of

all of th~ p~opl~. Now, I wish to pr~s~nt to th~ court the con­

sid~rati.ns upon which these charitable corporations are organiz~d.

Th~s~ charitabl~ organizations ar~ all voluntary organizations.

Voluntary as it is understood in th~ law. A group of citiz~ns con­

sid~r that it is necessary within a particular community, that a

hospital should b~ made availabl~ to p~opl~ who b~come ill, or who

becom~ inJur~d. P~opl~ in a community d~t~rmin~ that a school, a

parochial school, if you Will, should b~ constructed and mad~ avail­

abl~ to resid~nts of th~ community who d~sire to participat~ in th~

program of that school. Peopl~ conclude that there should be som~

facility to care for the inJur~d and the infirm not pres~ntly pro­

vided and so th~y organiz~ a facility for that purpos~, an Old Men's

Home, as it is commonly call~d.

orphanag~s ar~ so constructed, churches are so brought into

~xist~nc~. All of th~se ar~ don~ voluntarily, without any com­

pulsion upon th~s~ p~opl~, ~xcept th~ compulsion of charity. Now,

wh~n I us~ th~ word "charity", I want you to und~rstand that 1 am

using it in the sens~ of love, love of your fellow man, because of what

your fellow man is, and what h~ represents; love of your fellow man

b~caus~ of his very gr~at personal dignity, which must be shared and

10
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catered to. Now~ throughout the State there are innumerable of

these charitable corporations catering to every need of the populace.

These organizations have gathered together many, many millions of

dollars in order that they may afford to the general public, not to

particular portions of the public, not to special groups of the

public but to the public generally, as the phrase is, if we are

going to resort to phrases, without reference to race, creed or

color. These organizations make available to all of the people,

whomever they may be, the fruits of their charitable endeavor.

These.organi~ations perform a function, which if it were not per­

formed by these charitable organizations, out of the very necessity

of the situation, would have to be performed by the State.

If there were no St. Peters Hospital, if there were no Perth

Amboy Hospital, if there were no Middlesex Hospital, if there were

no st. Barnabas Hospital and so on down through the whole category

of names of hospitals, the State of New Jersey would be obliged to

furnish these hospitals out of its duty to the citizens. These hos­

pitals would be state institutions~paid for by the State, all of the

expenses thereof would bebo~ne by the state. To the contrary, these

hospitals which are organized and operated under the voluntary system

that I have just indicated to you, raise their own funds.

THE CHAIRMAN: Mr. Rafferty, at that point, would you mind

clarifying for the committee, please, your concept as to these

charitable organizations, particularly hospitals, and what in your

opinion makes it a charitable institution as distinguished from a

public institution.

MR. RAFFERTYg Yes, I will deal with the whole subject. 1

take it I am not being pressed for time.

11
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THE CHAIRMAN~ No, no, not at all, but do you mind if we ­

MRa RAFFERTY~ 1 intend to deal with the whole subJect a

THE CHAIRMAN~ Yes, of course, but I would like to clear up, if

you cang at any time in your discoursea

MR a RAFFERTY~ 1 certainly will clear it up. Instead of the state

being required to furnish the cost of maihten~ncecithese institutions,

they are done by the charitable corporation and the very proof,

the unassailable proof, that the public at large favors this kind

of charitable activity is that the public voluntarily supports and

maintains these institutions. Nobody compels John Jones to con­

tribute a hundred dollars to a hospital or to a church. He does it be­

cause dthat very impulse of charity that 1 referred to not long

ago. As a particular illustration, in the City of New Brunswick

only two years ago, it became necessary to improve and expand the

facilities of the two general hospitals in that city. A com-

mittee was formed, of which I was a participant, and this committee

went out to the people of the area served by that hospital and the

people of that area contributed three million dollars to the im­

provement, to the repair and to the expansion of these hospital

facilities. This mon~y was voluntarily contributed. These vol-

untary contributions are a public endorsement of the charitable

endeavor 0

The Chairman of this Committee knows in his own City of Perth

Affiboy,the people of that hospital area, served by the Perth

Amboy General Hospital, poured in millions of dollars to the ex­

pansion and to the improvement of that hospitala And so we can

go through the State~ town by town, institution by institution,

and show that all the moneys for these institutions come from the

12
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people at large, with this single exception: Under our state law,

Boards of Freeholders of the counties have the right, they arc not

bound to do it, they have the right, within the limitations of the

statute, to make contributions to hospitals, charitable hospitals,

for services rendered by these charitable hospitals to indigent

patients. There is a recognition by the state of these charitable

hospitals and of their desirability and of their. need. This Legis­

lature, the Legislatures of past years, have enacted laws permitting

Boards of Freeholders, within their discretion and within the

limitations of the statute, to make contributions to these hospitals

for indigent patients, but the truth Is, because of the limitations

of the statute, and because of the general demand of the public for

public services, and because of the desire of the Boards of Free­

holders to keep down the county tax rate, and to spend only that

which is necessary to be spent, that which I may say they are obliged

to spend, the money appropriated by Boards of Freeholders in any

county in this state for this purpose, does not meet the bare costs of

the care ~f indigent patients. For instance, the per-day care of

an indigent patient in a hospital in this state may average $22.00.

Mr. Harold Johnson has the figures better than I and he can give you

the precise figure, but I say the average is $22.00, yet the moneys

paid by the Boards of Freeholders are much less than one-half of

that. My recollection is that in St. Peters Hospital in New Bruns­

wick, last year it was something about nine dollars arid some cents.

So, therefore, the Boards of Freeholders do not carry the hos­

pital for services to indigent patients. True, they make a con­

tribution, true their contribution is gladly accepted, but it is

not a contribution of the whole cost. Now that area between the

13
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nine dollars and the twenty-two dollars is strictly charity. You

have asked me, Mr. Stepacoff, to point out where the charity is.

Here is an instance -

THE CHAIRMAN: I didn't ask you that. That wasn't my point,

Mr. Rafferty. My point was that there are some institutions, hos­

pitals if you will, which are truly not charitable, you will agree

with me on that, I'm sure. What I am trying to do, is that I am

trying to clarify -

MR. RAFFERTY: Now wait now. I can't, I don't want to say

that I agree with you g 1 don't know of any voluntary hospital, I am

not speaking now of hospitals whichar"e business corporations

operated for profit.

THE CHAIRMAN: Well, that's what I'm talking about.

MR. RAFFERTY: 1 1m talking about the voluntary hospital.

THE CHAIRMAN: Where do you draw the line, and how do you draw

the line, that's what I'm trying to find out.

MR. RAFFERTY: As between those two types of hospitals?

THE CHAIRMEN: Yes.

MR. RAFFERTY: Well, the hospital which is not a charitable

hospital is a business corporation. The same as the Pennsylvania

Railroad.

THE CHAIRMAN: We11 9 aren't all hospitals in business for some

profit?

MR. RAFFERTY: No. When you say ~ofit now, let's understand

each other, the voluntary hospital may perchance make a profit, but

it does not inure, as the statute says, to the benefit of any in­

dividual.

14
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THE CHAIRMAN~ I understand that.

MR. RAffERTY~ Whereas, on the other hand, a business

corporation which is a hospital makes a profit which inures to

the benefit of the stockholders. Now, it seems to me that

distinction is obvious, Mr. Stepacoff, and ought not to be argued.

ASSEMBLYMAN KRAUT~ May I interrupt to ask you - isn't

the difference between a charitable institution and a non­

charitable one, where a person can secure free treatments?

These institutions that you mention, the charitable institutions

in your county, do they charge for treatments and hospitalization?

MR. RAFFERTY: They charge for treatment where the patient can

pay, but whether the patient can payor not isn't the criterion as

to whether the patient shall be admitted.

THE CHAIRMAN: Mr. Rafferty, that may be with certain hos­

pitals in your city. I am not gainsaying the fact, and incidently,

when we are asking these questions we are not seeking to argue

with you, we are trying to shed some light and -

MR. RAFFERTY~ I appreciate that.

THE CHAIR~AAN: We haven't expressed any opinion on the ultimate

legislation intended, but you will agree with me, I am sure, we

must find out what the facts are.

MR. RAfFERTY~ No question about that.

THE CHAIRMAN~ When you say there are institutions which do

not charge, you have in mind some institutions in your town, I

presume.

MR. RAFFERTYg I have in mind the Catholic institutions of the

state. When it comes to institutions which are of other faiths, or

when it comes to institutions like the Perth Amboy General Hospital

15
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which is nonsectarian entirely, Mr. Johnston is the Executive

Secretary of the New Jersey Hospital Association, and I am

sure, he can answer the question directly.

THE CHAIRMAN: Well, let's take, then - Do you know, for

example, if we take that case, because you mention it, do you

know whether they accept any free patients?

MR. RAFFERTY~ MY experience has been - and it has been un­

varying, I have never seen an exception; I might say I have

been interested in hospitals for a great many years and my

experience has been that there is no charitable hospital which

has refused admittance of a patient needing hospitalization, on

the basis of the ability of the patient to pay. I have had a

great deal of experience and I know of no instance of any

charitable hospital refusing to accept a patient needing hos­

pitalization on the sole ground that that patient was not able

to pay the bill.

THE CHAIRMAN: Is it not true, though, Mr. Rafferty, that

those hospitals that you are now talking about permit the entry

of those people who cannot afford to pay, only if there is room

available for that individual?

MR. RAFFERTY: Well, of course, that would seem to be self

answering. If there is no room available, then of course ... 1

mean, a quart Jar can only hold a quart of water.

THE CHAIRMAN: Yes. Let me ask you ...

MR. RAFFERTY: You can't put another drop in it.

THE CHAIRrvtAN: But ...

MR. RAFFERTY: But let me finIsh the answer. 1 also know from

experience that hospitals are doubling their rooms, hospitals are

putting people in corridors, hospitals are putting people in the base­
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ments in order to accommodate the needs, but like every other thing

physical, when it finally reaches its ultimate capacity to hold, it

Just can't hold any more.

THE CHAIRMAN: Again, for the point of clarifying what a charit­

able hospital may be, suppose some of these purely profitable hos­

pitals accommodated some people who could not afford to pay, would

you then classify those hospitals as charitable hospitals?

MR. RAFFERTY: Well, that seems to me, Mr. stepacoff, really to

be a contradiction, because -

THE CHAIRMAN: Thais not answering the question. I am not saying

that -

MR. RAFFERTY: Yes. Now, I am trying to answer you fairly. It

seems to me to be a contradiction because a hospital organized for

the making of profit for its stockholders is not organized for

charity. A hospital, on the other hand, which is organized not for

the purpose of making profit for stockholders, of course, it has no

stockholders, is a charitable oorporation. Now, perchance, a profit­

making hospital might out of the goodness of heart of the manager of

that hospital, admit an individual here and there, without expensej

that does not make them a charitable institution.

THE CHAIRMAN: Is it beyond the peradventure of reasoning to

feel that there may be some, and I am not charging that there are,

but there may be some that are called purely charitable hospitals

who are making large profits and who are trying to get in under the

category of a charitable hospital by admitting some of these patients

freea

MR. RAFFERTY: You are speaking now of a group who are opera­
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ting a hospital as a charitable hospital by way of circumventing the

law so that they will not be obliged to pay taxes and that sort of

thing?

THE CHAIRMAN: Yes.

MR. RAFFERTY: That is a matter, sir, which does not enter into

our discussion, may I say respectfully, hecause if that is true,

and I believe in some instances there have been attempts to circum­

vent the law in that respect, but that is a matter, sir, for the

Attorney-~enera1 of the State. I might say also it is a matter that

is often considered by the Hospital Licensing Board, of which I

have the honor of being a member since its creation. Governor

Driscoll appointed me a member of that Board upon its organization

in 1947 and succeeding Governors have reappointed me to that Board

as a representative of the public and I might say, out of that ex­

perience, that now and then it has been suggested that a group of

physicians are operating a hospital actually for their private

benefit, but they organize under the non-profit law in order to

avoid the payment of tax. Now, if that can be substantiated, it is

the duty of the Attorney-General to set aside the Certificate of

Incorporation under which that hospital operates and compel it to

meet its obligations.

THE CHAIRMAN: Mr. Rafferty, again in that connection, with

your long experience, do you know of any cases in which the At­

torney-General has acted to do that?

MR. RAFFERTY: I do not know of any cases, sir, but that does

not destroy the l~w.

THE CH/\HUi1AN: No. I am not saying it destroys the law, but
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I mean do you know whether any action has been initiated? Whether

they have won or lost, is beside the point. Has any action been

taken to determine -

MR. RAFFERTYg I know of no such action.

THE CHAIRMANg You may proceed.

MR.RAFFERTYg However, that does not destroy the principle

for which I argue.

THE CHAIRMANg I understand.

MR. RAFFERTYg In my own home I may admit people out of pure

charity and may refuse them admission. If I admit them it doesn't

make me a charitable person under the concept of law.

THE CHAIRMAN~ I'd say you would be a charitable person, but

that's all right. I understand what you are saying.

MR. RAFFERTY: Now, I argue; thank you, sir; I argue that

therefore these voluntary corporations perform a service to the

people of the state for the common good of all of the people of the

state, regardless of races creed, color or any other matter that may

be suggested. They operate upon the principle that he who needs

hospitalization shall have that hospitalization, and whether he can

pay for it or not is not the criterion of his admission to the hos­

pital. Now, in addition to that, the state has recognized the pro­

priety and has encouraged these voluntary organizations by granting

tax exemption to these organizations. Tax exemption, as you gentle­

men know, is based upon the theory of quid pro quo, a giving of

something for something, and so therefore, this tax exemption is

based upon the principle that these hospitals and these charitable

institutions furnish something to the State, which Justifies the
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State in affording the tax exemptlonG Now, there again we have a

public recognition of these voluntary organizations, and I am not

talking exclusively about hospitals, it gets into the hospital

feature pretty particularly, but I am talking of all charitable

corporations. Again, the Federal Government recognizes the de­

sirability of haVing these charitable corporations because the

Federal Government over the years has made available to the charit­

able corporations millions upon millions of dollars for the con­

struction, for the improvement of hospitals and their facilities.

In the very situation in New Brunswick that I spoke' of, the

people of the area contributed three million dollars, but a

million and a half dollars, or more, was made available for that

work by the government of the United States of America, under its

hospital and survey construction act.

And so, therefore, without going ad infinitUm into these

matters, I point out these several actions of the State, be it local

or federal, in recognition of the desirability of these institutions.

Now we say to you, Mr •. Chairman and gentlemen of the Committee, that

the recognition which I have given you affords the grounds for the

exemption of these charitable hospitals from liability in tort,

liability for the negligence of its servants or agents, because the

principle is the same, the principle is the same, the people make

their contributions to these hospitals and charitable institutions,

not to provide a fund to pay for Jury verdicts; the State gives

tax exemption, not to provide money to pay Jury verdicts$ the Federal

Government makes this money available, not to prOVide a fund in­

directly or otherwise, for the paYment of Jury verdicts; this money
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is made avai lable under what some call tithe trust theory, tI

very broadly expressed, that it shall be utilized for the

purpose of construction and improvement, repairs, and the

advance of the facilities of these hospitals.

THE CHAIRMAN: Didn1t the Supreme Court point that out

in Justice Jacobs I opinion when he said that Scott, under the

theory of trust, said that that is one oJ the reasons advanced

fo r the immuni ty 7

MR. RAFFERTY: It has always been a reason. But I am

not arguing the trust theory or any other theory. These things

limit when there should be no limit. I am arguing about the

broad basis of service to the people; I am arguing on the basis

of the common good of all of the people; I am arguing that if

these facilities were not available, the common good would suffer.

THE CHAIRMAN: In that connection, how do you Justify

the fact that an individual who was hurt in that charitable

institution should suffer without any remedy for the negligence

of that institution when hels gotten no gain? He is being

forced to contribute the amount of his damages toward this trust

fund that we are talking about, isn't he?

MR. RAFFERTY: Well, that's what the courts have said - -

THE CHAIRMAN: I me an, that is the bas is of -

MR. RAFFERTY: that it is the contribution to

the charity against his will.

THE CHAIRMAN: Right.

MR. RAFFERTY: That's what the courts have said.

THE CHAI~~: Now I want to know what your argument

is against that?
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MR. RAFFERTY: That, of course, is based upon, that is part

and parcel of my whole argument, that the right of the individual,-­

11 11 restate it, we admit a wrong has been done to the individual,

but under the circumstances that I have outlined, the right of the

individual must be sub~rdinated to the common good.

, TM& CHAIRMANg But actually what you are doing, you are being

generous with this manls damages, with what he is entitled to, you

are not Just, you are generous with him.

MR •• RAFFERTY: I shall demonstrate to you before I conclude,
~ .

that we are Just.

THEo CHAIRMAN: I would like to hear that.

MR. RAFFERTY: You will hear it.

MR f CONNERY: Mr. Rafferty, could I Just ask one question;

that is, what you are arguing now is generally contrary to the trend

throughout the country, is that not so, and that in a number of states ­

I can name them, and you probably have the list - Arizona, Alaska,

California, Celerado, Delaware, Florida, Iowa, Kansas,Minnesota, New

Hampshire, New York, North Dakota~ Oklahoma~PuertoRico, Utah, Vermont,

Washington, that in all those jur.Jsdictions in recent years, they have

abolished this immunity doctrine, is that not s07

MR. RAFFERTY: Your Honor, may I ask you this, and I don't mean

to be impertinent. The list which you have Just read off was supplied

to you by an organization commonly called NACCA?

MR ~ CONNERY: The list that I Just.read off, Mr. Rafferty, was

taken from a list contaIned in Prosser on Tort -

MR. RAFFERTY: Yes. All right, sir.
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MR. CONNERY~ == which I understand is an outstanding text­

book and it is frequently quoted in Jurisdictions in states

throughout the country on Tort Law. It was not taken from NACCA.

MR. RAFFERTY~ All right. Prosser is a recognized authority

and 1 certainly do not here dispute Prosser. I shall come to

that. I have the answer, I hope, to that. I know that these

jurisdictions have abolished the immunity in whole or in part,

and I will refer to it.

THE CHAIRMAN: Mr. Rafferty, isn't it also true that the

Supreme Court pointed out in the Collopy case that there are 20

Jurisdictions that have done away with complete immunity?

MR. RAFFERTY: True. We recognize that.

THE CHAIRMAN: In furtherance of Mr. Connery's question.

MR. RAFFERTY~ We recognize that, but we say at this point

that because 20 people do something which may be wrong is no

reason why the 21st person should commit the same error. As a

matter of fact, the very gist of Justice Jacobs' opinion is that

all of these courts in the past in the various states have been

wrong, and weire not going to be wrong. 1 can apply that same

reasoning to the suggestion that Mr. Connery made. I'll go

directly to the answer~ You must bear in mind, gentlemen, that

this withdrawal of immunity in these various states that you

have mentioned is of comparatively recent origin. It dates back

not more than five or six years. A velocity has swept the

nation; that is to say, those who happen to be the Judges of

the courts have taken hold of ito Whether we are going to

reap a whirlwind from it is something that cannot be deter­

mined in the short space of time of our experience.
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But my argument this morning is to demonstrate to you gentlemen

that the whirlwind which we will reap is going to be the de­

struction ~f the charitable institution.

THE CHAIRMAN~ Now, MrG Rafferty, this may be premature and

if you want to continue on in your own way, you have the liberty

to do SOs If you perfer not answering at this point, fine, but I

would like t. ask you thisG The basis of your argument seems to

be that since Justice Jacobs has indicated that insurance could

be gotten for these institutions, and because you say they cannot

be gotten, therefore, the gist of his decision, the basis for his

decision fallss New, I ask you this, if insurance could in fact

be gotten for these charitable institutions for reasonable pre-

miums, would you then be in favor of eliminating the immunity?

MR. RAFFERTY: The answer Is, as a great President of the

United States once said, that is an "iffy" question, and I

shall demonstrate that the insurance cannot be had, and I shall

demonstrate also that if the insurance could be; when I say cannot

be had, I mean there are insurance companies who will refuse to

insure. There is no guarantee that we can get this insurance and

1 will say, toe, that if the insurance is available, as I shall

indicate, the cost is so prohibitive as to actually force these

hospitals out of existence, and I say, too, Mr. Chairman, as I

shall demonstrate in a case in our own state, that the insurance

is prohibitive in cost, that an insurance company which I shall

identify has refused to carry insurance on a charitable corpora-

tion, and that the charitable corporation on a judgment obtained

against it was obliged to payout of an $18,500.00 settlement,

was obli ged to pay $8500.00 out of the char i ty funds over and
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abGve the $10,000.00 made available by the insurance company.

THE ~HAIRMAN: At this point it might be apprGpriate to

ask, since you have had a great deal of experience both as a

member of the Legislature and a member of the Court of Errors

and Appeals, the highest court of the state, in your Judgment,

do you feel that the state can compel an insurance company to

carry the type of insurance involved here?

MR. RAFFERTY: I de not.

THE CHAIRMAN: You don't think they can?

MR. RAFFERTY: No sir. You cannet compel a fr,ee agent to

enter into a contract against his will.

THE CHAIRMAN: We are compelling insurance companies to carry

people whe are ordinarily not insurable risks, aren.t we?

MR. RAFFERTY~ Under the Motor Vehicle Law, you are com­

pelling insurance companies to make contributiGns to a fund ­

THE CHAIRMAN: Ri ght.

MR. RAFFERTY~ And that fund is limited as to liability. The

limit was extended this year by the Legislature.

T~ CHAIRMANg But we are assigning to certain specified

companies these particular risks, are we not?

MR. RAFFERTY: That's right.

:THE CHAIRMAN: Why can.t we do it in the cases of these

hospitals?

MR. RAFFERTY: Well, the first answer is that no insurance

company has disputed the constitutionality of that statute. They

have accepted it as a practical disposition of a very practical

problem.
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•

THE CHAIRMAN~ Is there any indication they wcuW de less here,

in your opinion?

MR. RAFFERTY: Pardon me?

THE CHAIRMAN~ Is there any indication that they would do less

here than accept that proposition?

MR. RAFFERTY: Well, I can't answer that, and I have to deal with

possibilities and I have to deal with the situation as I see it. What

theoretically the Legislature may do to compel private insurance cor­

pgrations to do something that that private insurance company does

net wish to do, is another question whichis entirely outside the scope

of this discussion. As a matter of fact, I have a view that if the

Legislature compelled an insurance company to make a contribution to

this very fund you are talking about, I think there is a very sertous

constitutional question involved there, the taking of private property

for a public purpose, that's what they are doing. Compulsory insurance,

limited, true, but they are compelling private property t. contribute

to a state fund, and I greatly fear that there is a real constitutional

question involved there, which nobody has raised for reasons best known

to themselves.

TH£ CHAIRMAN: All right, continue on, Mr. Rafferty.

MR. RAFFERTY: Now 9 assuming insurance is available, the

first thing that happens, as I shall indicate, is that the cost of

this insurance increases tremendously on the rate basis~ that is the

first ill effect. The second ill effect is that the policies which

these companies now carrY9 and I shall explain to you that they do

carry insurance. I think it has been very unjust for anyone to suppose

that these charities are just sitting by, not being Just. 1 shall
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demonstrate that they have been just and will continue to be just.

But if they are made susceptible to suit by everybody, for any

fancied wrong~ it is necessary as has been done in the State of Cali­

fornia, to jump the liability from ten to fifty thousand dollars, to

five hundred thousand to a million dollars, and with the increase in

coverage, multiplied by the increased rate, it must be obvious that

the b~rdtn imposed on the hospital is such as t. be outside of their

ability to handle. It Just canBt be done, and so, therefore, assume

a very unfertunate situation, we have to assume possibilities, _

assume situations where despite the coverage at this very great c.st,

multiple suits are instituted, and the insurance is eXhausted, then

the burden of paying the over plus falls upon the institution, and I

confidently predict to you gentlemen, that the result will be to

bankrupt the institutions and destroy the institution. They will

not be able t. carry the burden that you would impose upon them if

you take away from them their immunity.

New, the fact is, however, adverting to the Chairman's sugges­

tion about being just before yeu are generous -

THE CHAIRMAN~ It's not my suggestian. 1 1m asking the questitm

as to the reasoning of the Ceurt.

MR. RAFFERTYg I understand that. You will understand, Mr.

Stepacoff, when I say your suggestion, I mean you made the statement

that the Court said so.

THE CHAIRMAN~ Wel1 9 I mean, -

MR. RAFF1~TY~ We understand that, I'm sur~o

TH4 CHAIRMAN: We don't want to create any false impression

that live made an opinion, one way or the other on the subject.
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MR. RAFFERTY~ All right. These charitable corporations are

just, as well as generous. So, therefore, the phrase, the idiom,

the axiom, or whatever you wish to call it, that you must be Just

before you are generous, we show the exception, we are both just

and generous, because insurance is proVided in every case that I

knew of; prOVided in limited amount, it is true, but it is pro­

Vided, and let me give the experience on that. For the diocese of

Trenton, which is composed of eight counties, 1 give you this his­

tory, and this refers to all charitable institutions, not merely t.

charitable Catholic hospitals. For t52-'53, nineteen claims were

presented, people who said they were injured; twelve of these claims

were paid. ThatDs rather a good percentage, 1 think. You gentle­

men who are practicing lawyers know that that is a good percentage

of adjustments, twelve claims were paid, none outstanding. For the

period 1953-1954, twenty-five claims were made, nine were paid,

none outstanding. 1954-1955, forty-nine claims were made, twenty­

three were paid, three still outstanding. 1955-1956, forty-four

claims were made, eleven were paid, seven still outstanding; 1956­

1957, seventeen claims were made, six were paid, five still out­

standing. 1957-1958, thirty claims were made, four of them have

already been paid, with fifteen outstanding. That is the record

in one diocese.

MR. CONNERY: Now, one thing that strikes me there, Mr.

Rafferty; That is this; Over a period of many, many years apparently,

very few claims have ever been made against these institutions, would

that indicate to you then that insurance rates would probably not

be greatly increased because @f the small number of claims that are
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mad~o

MR. RAFF ERTY :

NlR. CONNERY::

MR. RAFF ERTY :

cr~as~d.

I'll d~monstrat~ that th~y will b~ incr~as~d.

Th~s~ p~rsons who hav~ r~c~iv~d injurl~s.

I will d~monstrat~ that th~ rat~s will b~ in-

.,

THE CHAIRMAN: Now, assuming that th~ rat~s will b~ incr~as~d,

Mr. Raff~rty, with your d~monstratlen, will it indlcat~ that if th~

immunity is ~liminat~d, do you think th~ charity will payout

claims as th~y hav~ b~~n in th~ prQportien that you hav~ indicat~d,

wh~n th~ claims com~ in in gr~at~r numb~r7

MR. RAFFERTY: Th~ chatity has net paid out th~s~ claims, ~xc~pt

in 0n~ instanc~, that I shall indicat~. Th~ir insuranc~ company paid

it. The charity provided the insurance •

THE CHAIRMAN: Then l~t me ask you thiso Would you mind tell­

ing us, for the ~dification of th~ Committee, the type of insurance

that is availabl~ today. I think it is v~ry import~nt, Mr. Raf­

fery, -

MR. RAFFERTY: When you say today, YQU m~an after th~ Supreme

Court decision.

THE CHAIRMAN: Well, eith~r after or before. Now, you say in

th~se cases where th~ charitabl~ organizations have paid out these

claims, I den't know wh~th~r th~y paid it out th~ms~lv~s or the

insurance compani~s paid it.

MR. RAFFERTY: I hav~ said that th~y insured against thes~

things, and th~y wer~ able ts insure in a limited amount b~cause of

the non-liability of th~ cerporation.

THE, CHAIRMAN: Can yeu give us any id~a as to how much cover­
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age they could get, what the rates were, and I think that is apropos

to the question here -

MR. RAFFERTY: I shall come to that, sir, I shall come t. that.

I point out that under the maxim of just before generous, that

we are beth Just and generous. We are providing insurance coverage,

which we were not obliged to provide.

THE CHAIRMAN: In these cases which yeu mention, in which

settlements were made, were all the funds paid out t. the claim­

ants, funds of the insurance carrier or partly contributed by the

charitable institution?

MR. RAFFERTY: They were paid, except in one instance, which

I shall refer to, out of the funds of the insurance carrier.

THE CHAIRMAN: So that the extent of the generosity which yeu

refer to, is the amount of premium they pay for that purpose.

MR. RAFFERTY: The generosity is that we provided it, we made

it available.

THE CHAIRMAN: Mr. Rafferty, it is true then that the genero­

sity you have in mind is the premiums that they pay for that very

purpose, isn't that SQ?

MR. RAFFERTY: That is not generosity, that Is the Justice.

Wepaid this money for premiums, which we were net obliged t. pay.

THE CHAIRMAN: But that is Just and to that extent you feel

they have made their contribution to justice, isn't that so?

MR. RAFFERTY: I shall indicate in a moment, Mr. Stepacoff,

that we have provided what justice demands and in a case where

the insurance did not cover, we have paid.

THli CHAIRMAN: 1 1m net gainsaying the fact, I am not saying

they weren't Just, but I am asking you, for my information, the
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You're viewing an archived copy from the New Jersey State Library.



justice that you say they have engaged in,in order to cope with
•

this problem, is the paying out ef premiums fer this very purpose.

Isn't that true?

MR. RAFFERTY: Tha)'s right, within a limited coverage.

THE CHAIRMAN: Yes, I understand.

MR. RAFFERTY: Within a limited coverage and upon rates

which are no longer tenableo Now, the Di@cese of Paterson, for

the year Just closed, 1957, seventy-eight claims were made against

the varieus charitable organizations of that Diocese, seventy-eight

claims.

THE CHAIRMAN: Do you know whether these claims were made by

strangers or beneficiariest

MR. RAFFERTY~ Made by both. strangers and beneficiaries.

THE CHAIRMAN: Do you know what proportion were beneficiaries

and what were strangers?

MR. RAFFERTY: I don't know that. That they slipped on ice,

fell in the parish hall, fell during recess, fell .ff a ladder,

fell en the sidewalk, in front of the convent, fell in an audi­

terium, spilled coffee on herself, now whether they are benefic-

iaries or strangers, I don't knew. But fer the last fiscal year

for the Diocese of Paterson, seventy-eight claims were made and

payments amountiq:) to $3354.9Lt were made to these claimants, and

for those cases which are not yet adjusted, the insurance com­

panies have set up a reserve against those claims of $18,575.00.

THE CHAIRMAN: You said seventy-seven claims'

MR. RAFFERTY: Seventy-eight claims.

THR CHAIRMAN: Seventy-eight claims were settled and $3300.00
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Of these which were settled.

An average of about $50.00 a claim.

I d0n t t know that. I dontt know how many claims

MR. RAFFffiTY:

THE CHAIRMANg

eight.

MR. RAFFERTY:

TIm CHAIRMAN:

MR. RAFFERTY:

paid out en account of them?

On account ef those which were settled.

Out of the seventy-eight. Fer the seventy-

were paid, I know, or I say that fer the unsettled claims,

there is an insurance company reserve of $18,575.00.

THE CHAIRMAN: But for those that were settled -

MR. RAFFERTY: I:can tell yeu, I can tell you one person

received $85.00; another person received $481.90; another person

$550.00; another person $30.00; another person $48.00; another

person $500.00; another person $~50.00; another person $90.00;

$115.00; $109.00; $95.67; $63.50.

T~ CHAIRMAN: Now, Mr. Rafferty, S9 I get it straight, clear,

fer those seventy-eight cases which were settled, there was a total

paid out of $3300.00 seme odd dollars.

MR. RAFFERTY: I didn't say seventy-eight claims were settled,

sir. I said seventy-eight claims were made, and of those which were

settled, out of the seventy-eight which were settled, the total

paid was $3354.94.

THE CHAIRMAN: Yes. De you know how many were settled out of

the seventy-eight?

MR. RAFFERTY: I can count them feryoujif you want to hold on.

MR. CHAIRMANg Sure.

MR. RAFFERTY: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31,
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32, 33, 34, 35,36, 37, 38, 39, 40 were settled.

THE CHAIRMAN: 407

MR. RAFFERTY: Yes. 40 were settled, for a total of

$3300.00 ..

THE CHA IRMAN ~ Now do you know what the nature of the most

serious claims were?

MR. RAFFERTY~ Well, here is somebody that tore a dress at

a bazaar, injury to a voluntary worker, somebody fell on

church steps, somebody fell in the school yard.

THE CHAIRMAN~ What were the injuries in those cases?

MR .. RAFFERTY: They don't show the injuries. Somebody fell

at a bingo game. For a person who slipped on the ice, which

case has not been settled, there is a company reserve of $2000.00.

THE CHAIRMAN: They may settle that for a hundred dollars,

too, maybe?

MR. RAFFERTY: I don't know, sir.. You have had a lot of

experience in these matters.

THE CHAIRMAN: As practicing attorneys we know that may be

settled for a hundred, may be settled for nothing and may be

settled for five thousand.

MR. RAFFERTY: Well, Mr. Chairman, this might be a good time

to say what I was going to say in another matter, another as~

pect rather. You and I and the gentlemen here are practicing

lawyers, most of us are trial lawyers.. I try cases for both

plaintiff and defendant.

THE CHAIRMANg And very well, too, Mr. Rafferty.

MR. RAFFERTYg Thank you very much, sir. I take what cases
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come to me and which 1 think should either be prosecuted or de­

fended so that 1 may appear on either side of the case. Within

the last few months I tried a case in which 1 represented an in­

surance carrier. There was the question of liability. My

estimate of the value of the case for settlement purposes was

$2500.00. The lawyer for the plaintiff was a dear friend of

mine, whether he was or not wouldn't have made any difference, but

he is the sort of a person that 1 could talk to in the first

person. I begged him to take $2500.00. I said "this is all your

case is worth", and I had in mind, too, that I was in front of a

Jury, that is to say, I made an allowance for what a jury might

do. He wanted $15,000.00. Judge Vogel, the Superior Court Judge,

brought us in and tried to make a settlement. 1 said "Judge,

here's what I have, $2500.00. I can't do any more than that".

The Judge suggested that a settlement might be_arrived at in

some way. Two hours later the jury returned a verdict of "No

Cause of Action fl
• Now, you say you know what these will be

settled for.

THE CHAIRMAN~ 1 didn't ask you -

MR. RAFFERTYg 1 tried another case =

THE CHAIRMANg I didn't say -

MR. RAFFERTyg Now, Mr. Chairman, hear me. I want to talk

about these. I tried another case. The question was whether the

injured person was an invitee in the automobile of the defendant,

or whether she was a licensee. These girls had been to a party

together. The question was, did the defendant ask the plaintiff

to ride home with her,or did the plaintiff say to the defendant,

"Take me on your way home"? On the way home a rear tire blew out.

Injuries were suffered by this plaintiff. I tried to settle the

~JI
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the case, 1 argued to the jury that there was no liability be=
cause she was a licensee and we were only liable for wilful

and wanton inJuryo The case just couldn't be settled" The Jury

brought in a verdict of $13000000 So I tried to avoid this j but

you understand in a country town you can't always do itg I was

walking past the Court House and two persons who were on that

particular Jury stopped me" I didnUt want to talk to them

because they were still doing Ju~y duty and I still had cases

to try, but there was no way I could avoid ito This one party

said, "How did you like that verdict the other day"? I said,

"it was all right"" WeU,~ they sa~d.\) "We wondered what you thought

of it because when the verdict was annQunced.\) there was no ex-

pression on your faceD C~e way 0r the other"~ Well, I said,

faceg I donlt show that Pm happy Olf' sadlto Well,p they sald g

"We were worried abolut that[) b~ca~.l$e you should have had a verdict

in that case 9 we all w:i,;::,'[p;d. t.o decld~ in yo'Ut' fa'l,ror"o Wells I

said, UWhy didn I t you V!.enn 1 Ml:r1,d Yi)~)llJ t.h1 s jury is out four hours

on this particular que$t~ono T~~y told me what every lawyer knows,

every trial lawyeT$ they sald~ '~'e b~lieve that she asked to be

taken homeo We believe that th~Te was no wilful or wanton negligence

on the part of this defendlint)) butt. we aJL$o believed there was

insurance and so~ therefo~e9 we decided as long as there was in=

surance. we would pay her her doctor bills, pay her the time she

lost from work and give ~er $50000 for pain and sufferlng"o

THE CHAIRMANg But J~8t because of that case you are not now

suggesting that we ought to abol~sh the Jury system!

M1 0 RAFFERTYg AbsClhv!:,~ ly not.. ][ wi 11 be the sta.unchest dec:>
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defender of the Jury system. I might say that I've won and

live lost 9 but by and large Juries have been good to me.

THE CHAIRMANg I certainly agree with you.

MR. RAFFERTYg Yes. 1 have no complaint about the Jury system.

I merely advert to that because Mr. Stepacoff said,f~2000000 is

set up, it will be settled for a hundred".

THE CHAIRMANg I asked 9 I didn1t say so, Mr. Rafferty. But

we all know, I think what you are saying now is quite obVious,

at least to us, as practicing attorneys, I think that is quite

obvious = What you are telling us is really nothing novel. Might I

suggest, without intending to cut you short in any way, I think we

are going a little far afield, and I think we ought to get right -

MR. RAFFERTYg Well D all right, I'm almost ready to quit.

I donnt have much more.

MR. KRAUTg May I ask you a question before you do quit?

MR. RAFFERTYg Surely.

MR. KRAUTg You said at the outset that you were entirely

in favor of the original bill as submitted by Senator Farley.

MR. RAFFERTY g Thatis r i gh t •

MR. KRAtTrg Senate 204.

MR. RAFFERTYg That IS right.

MR. KRAUTg Isn't it trues Mr. Rafferty, that you submitted

the contents of our committee amended bill, the bill which was

passed by this House?

MR. RAFFERTYg Yes.

MR. KRAUTg Isn't it true that you submitted the contents

of that?
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MR. RAFFERTY: That's right because this Committee did me the

very great honor of inviting me into its session, and this Committee

indicated t. me that it would never pass the Senate bill, and this

Committee invited me t. propose an amendment, which I did. In other

words, I was doing the best I could with what I had. I wanted the

Senate bill and couldn't get it, so I to.k the next best thing.

MR. KRAUT: May I ask .you this,~ in the last question__ Are

you satisfied with the bill as passed by our H~use1

MR. RAFFERTY: I'm not. 1 want total immunity.

THE CHAIRMAN: Mr. Rafferty, let me ask you this: You d. ac­

knowledge that, at least the Judiciary Committee er the Assembly,

cooperated with you in every way possible.

MR. RAFFERTY: I have no quarrel, sir. I have no quarrel. I

will say this though, I will say this, that I had a difficult time

with the Judiciary Committee.

THE CHAIRMAN: Well, that's te be expected -

MR. RAFFERTY: Oh no, no. My inference was, inasmuch as

you bring it up, Mr. Stepaccff, my inference was that the Judiciary

Committee of the House was net in favor of passing the bill. As

a matter af fact, ene .f the committee members said t. me, "non't

f erget we Ire pI aint i ff 's 1awyer s. 11

THE CHAIRMAN: Yes. Regardless-

MR. RAFFERTY: That is net the approach 0.£' a legislator.

THE CHAIRMAN: Naw, Mr. Rafferty, let me ask you this, you say

you want full immunity.

MR. RAFFERTY: That's right.
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THE CHAIRMAN~ And you are in favor of 5-204, as it stands

now? 5-204.

MRo RAFFERTY~ You mean as amended by the House Committee?

THE CHAIRMAN~ Not amended, as passed by -

MR. RAFFERTY~ As passed in the Senate, yes, with this retro-

active feature.

THE CHAIRMAN~. _R I ght, Now then, you knew, do you not, that

prior to 5-204, and prior to the Supreme Court decision -

MR. RAFFERTYg That's right.

THE CHAIRMAN~ You knew that in cases where a stranger sued

the hospital -

MIL RAFFERTyg Yes, siro

THE CHAIRMAN: OT the eleemesynary Institution, or the cha~itab1e

institution, you knew that in those cases there was ne immunity1

MR. RAFFERTY~ That's right.

THE CHAIRMAN: Then you d. know that 5-204 went further than

overruling the Supreme Court's decision. 5-204 not only gave immunity

to the beneficiarjes, to the hospital as against beneficiaries,

but also gave immunity to the hospital as against strangers. Now,

do you want to change the law as it existed prior to the Supreme

Court's decision and have total immunity,cemp1ete immunity, insofar

as strangers are concerned?

MR. RAFFERTYg Mr. stepacerr, I thought I made myself very clear.

I am arguing rer total immunity sf the charitable corporation.

MR. CONNERYg. And yet, Mr. Rafferty" I guess there are en1y abeut

ten or twelve states in the entire United States where such a legal

philosophy exists and where such institutions de enjoy total immunity,
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isn't that s.1

MR. RAFFERTY~ That may b~ so and probably is so, but 1 say to

you that de~s not mak~ it cerrect. In ether werds, rerty-~ight stat~s,

new that w~ have Alaska, may rul~ .n~ way, I still may b~ in disagre~­

m~nt with forty-~ight stat~s. I am arguing fer charitable immunity

upen the philosophy that I hav~ alr~ady indlcat~d, that they are p~r­

rorming a service to all er th~ p~.ple in th~ state, which is recog­

nized by the g.v~rnment, as I have indicated, and they should hav~

an immunity, even as th~ government itselr, has an immunity.

ASSEMBLYMAN CONNERY~ Judge,what would be the position or the

N~w Jersey Catholic Confer~nce, and the other hospital association,

or hospital associations on the Mintz bill, which passed the Assembly

in 1955, I be1i~ve it was, and which expesed, let us put it that way,

the hospital t. liability up t. th~ limit of $10,000.00. Did you take

a position at that time?

MR. RAFFERTY: Yes, sir.

ASSEMBLYMAN CONNERY: In favor or against that bill?

MR. RAFFERTY: Yes, sir.

ASSEMBLYMAN CONNERY: And did the hospital association?

MR. RAFFERTY: I cannot speak ror the New Jersey Hospital As­

sociation. Mr. Johnston is here, he will speak on that. My position

was oppos~d.

ASSEMBLYMAN CONNERY~ You were opposed?

MR. RAFFERTYg Yes, sir. I didn't oppose it in the Assembly, be­

cause I thought it would never g~t out or committee. To my surprise,

it got out or committee and was passed.

ASSEMBLYMAN CONNERY: I meant by yeur eppesition, did you appear,

or was any action taken?
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MR. RAFFERTYg N0 9 there were no public hearings or anything.

ASSEMBLYMAN CONNERyg No public hearings.

MR. RAFFERTYg No public hearings.

ASSEMBLYMAN CONNERyg Did you appear before the Committee?

MR. RAFFERTYg I expressed my opposition to the members of the

Senates as much as I expressed my opposition to the members of this

House, and this bill by correspondence. And whether my opposition

brought it about or nota I cannot says but I do know the bill

did not come out of committee in the Senate. Had I supposed there

was a possibility of it coming out of committee in that house, I

would have made the same representations to the house, because we

were opposed to even that limited liability.

ASSEMBLYMAN CONNERYg I understood generally that many hos­

pitals, many hospital groups, were more or less in favor of that

bill at that time because they could foresee that our Appellate

Courts would eventually go along with many of the other states in

abolishing the immunity doctrine.

MR. RAFFERTYg Mr. Connerys let me point out to you that yeu

touched the verYavery center of this thing, and it will demonstrate

why I argue for total immunity. If we had agreed to a $10,000.00

limitation at that time 9 we would have committed ourselves to tort

liability and it would have been a very simple matter for succeed­

ing legislatures to raise the amount of liability as they went

from session to session. We are opposed to any tort liability in

principle. Now, what we may be obliged to accept as a practical

matter, is something else g but I stand here opposed to any im~

position of tort liability of a charitable c0rpbratlon for the
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r~ason I have given.

THE CHAIRMAN: Now, Mr. Rafferty, you have indicated

that the charitable institutions which you represent, do in fact

carry insurance.

MR. RAFFERTY: That's right.

THE CHAIRlvtAN: Can you give us any idea of the rates -

MR. RAFFERTYg Yes. I am coming, I have one more reference to

make, then I am going to the rates, then I am finished.

THE CHAIRR~N: And the limitations.

MR. RAFFERTY: Well, yes, I think I have the limitations. I

have here the Diocese of Camden, their experience, that may answer

several of your questions.

THE CHAIRMAN: Do you have anything state ... wide, Mr. Rafferty?

~~. RAFFERTY: Pardon me?

THE CHAIRMAN: Do you have anything state wide?

MR. RAFFERTY: No, except that what is true of one diocese

may be considered to be generally true of another, but not neces­

sarilyotrue.

THE CHAIRMAN: I thought if you had some compflation for the

state, it might help us a little mere.

MR. RAFFERTY: No. It might be generally true, but net necessarily

true. Nowjl my infermatlen from the Diocese of Camden, YGU see you

gentlemen must understand that when we speak of the Catholic Church

we are not speaking of a monolithic structure. Every church, every

schooljl every hospital, every orphanage is a separate religious cor­

poration. "EV~ryone is a separate cerporation. The Bishep of the

Diocese is the President of each corporation, but they are all separate -
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THE CHAIRMAN: You are speaking for all the churches, aren't

you?

MR. RAFFERTY: All of them. I am speaking for every Catholic

institution in the state. Now, at Camden, Illl read from the re-

port:

"At present time each corporation is
required, that is, by order of the Bish8p"

the~ are required, not by any law, but by order of the Bishop, who

is the administrator, hets the Bishop, hets the Chief Pastor of the

Diocese. It is required he carry minimum limits of one hundred to

two hundred thousand on public liability insurance. If the pro-

•

perties insured include a gymnasium, the limits are a hundred thous-

and, three hundred thousand. Now, that may be some answer to your

THE CHAIRMAN: No~wait a minute. That isnrt germane to our

inquiry, is it, Mro Rafferty.

MR. RAFFERTY: Pardon me?

THE CHAIR~~N: Is that germane to our problem?

MR. RAFFERTY: Well, now you asked me how much insurance they

carried.

THE CHAIRMAN: I'm talking now with reference to tort liability.

That's what I'm interested in.

MR. RAFFERTY: Well, that's what this is insurance against.

THE CHAIRMAN: Does that pertain to property and personal injury?

lJR. RAFFERTY: Surely, that's general liability. As I say,

we are Just. I sQrt of rankle at the suggestion that we are not

Just.

THE CHAIRMAN: Mro Rafferty, there has been no suggestion, and
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I would personally feel =

MR. RAFFERTY~ I didn't say it was your suggestion, sir, it

came out of the courts. You merely restated it.

THE CHAIRMAN: But except that you said you re~pected Justice

Jacobs' opinion, you thought -

MR. RAFFERTY: I do. I dD, but I am now talking about Justice

Jacobs' view about insurance which was pure dictum. It was net in

the case, it was not considered, it was not argued.

THE CHAIRMAN: All right. Let's go on ts the -

MR. RAFFERTY: All right. Now, you may be surprised at this,

gentlemen, that every policy issued to cover any charitable corpora­

tion, at least in the Camden Diocese, and I'm sure its true every­

where, must carry this clause. 1'1 read it to you.

"Notwithstanding anything contained in the
policy to the contrary it is understood and
agreed the Company will not, except with the
specific written consent of the insured,
set up as a defense against claims for dam­
ages and bodily inJuries covered by this
policy, the existence of any statute or
rule of law, whereby the assured by reasen
of Its being a charitable or eleemosynary
institution is legally exempt from liability
for damag~and bodily injuries incurred
through negligence."

THE CHAIRMAN: Now, if that had that provision, and there was

immunity, what did that provision mean?

MR. RAFFERTY: It means that we had thesettlements that I have

indicated.

THE CHAIRMAN: Yes. In other words-

MR. RAFFERTY: It means that we have been able to insure within

certain limits and settle the claims against us.
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ASSEMBLYMAN CONNERY: Mr. Rafferty~ It means the insurance company

could not raise the defense -

MR. RAFFERTY: Without the consent of the insured.

THE CHAIRMAN: And without the written consent Gf the

MR. RAFFERTY: Without the consent of the insured, arld the in­

sured is, as I could read here, does not permit the defense to be

raised unless the insured believes the claim is unjust, but it

affords this to the institutien, Mr. Stepacoff, it may seem dif­

ficult for you and because· of the inadequacy of my presentatiGn.

THE CHAIRMAN: Your presentation has been very copious and

full.

MR. RAFFERTY: But it affords this, it gives the charitable in­

stitution in pursuit of the virtue of justice, to insure as it be­

lieves it should., be insured within rates that are reasonable.

THE CHAIRMAN: But, Mr. Rafferty, if there was immunity, do

you think any charitable institution would permit that defense to

be put in?

MR. RAFFERTY: This was put in while we had immunity.

THE CHAIRMAN: I understand. What effect did that have, what

value was that to the person who was going to sue?

MR. RAFFERTY: It has this value, I'll give you an actual case.

Suit was brought against the Church of St. Anne at Wildwood.

Mr. Connery may even know about it.

THE CHAIRMAN: He may even have represented the plaintiff.

MR. RAFFERTY: May ,have. The insurance company was per­

mitted by the insured to raise the defense of immunity. Now,

I don't know what the facts of the case were, but despite that

defense, the Jury gave a verdict of $40,000.00 to the plaintiff.
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That verdict was set aside, the case was settled before the second

trial fgr $18,500.00.

THE CHAIRMAN: Was it not set aside because there was immunity

and therefore that clause meant nothing7

MR. RAFFERTY: No, no. It was set aside because it was ex­

cessive, as being against the weight of the evidence. That.s the

reason it was set aside. I have, let me read to you,"the verdict

was set aside by the trial judge for the reason that he believed

the amount awarded by the jury was excessive", not for immunity at

all.

THE CHAIRMAN: Mr. Rafferty, do you know whether that case

was a stranger or a beneficiary?

MR. RAFFERTY: I don't know. But eVidently immunity did not

apply because they received a verdict, and immunity, while it was

argued and pleaded, was not pressed.

THE CHAIRMAN: If the case involved a beneficiary, ybu

will admit that the Court would have been Justified, it would have to

throw the case out completely, regardless ef the -

MR. RAFFERTY: We have to assume that this was not a beneficiary.

THE CHAIRMAN: That's right,and therefore, if it had to do with

a beneficiary, the clause means nothing.

MR. RAFFERTY: Well, it means this, that if a beneficary brought

a suit, we know that many groundless suits are brought, that as in a

number: of Ic~ses,upon t~e defense being urged and it being shown it

is a charitable corporation and the part~ Is a beneficiary, that

is the end of the case.

THE CHAIRMAN: The case will be thrown out, that's right.
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MR. RAFFERTY: Now, th~n, as to th~ qu~stien of th~ availability

of insuranc~. $18,500.00 was paid to this pl.i~tirf. Th~ insuranc~

company which wrot~ that policy was th~ G~n~ral Accid~nt Assuranc~

Corp.ration. The G~n~ral Accid~nt Assuranc~ Corporation, whom w~

all know, m0r~ or l~ss. Aft~r this suit, th~ r~p.rt g.~s on, was

brought against th~ Chur~h of St. Ann~ at Wildwood, th~ G~n~ral Ac­

cid~nt Assuranc~ Corporation r~fus~d to issu~ a n~w policy. New,

Mr. Justic~ Jacobs said insuranc~ is availabl~, I d~monstrat~ in

a practical cas~ that th~ insuranc~ company withdrew its insuranc~

guarant~~.

THE CHAIRMAN: Den't tl~ ,insuranc~ compani~s withdraw insuranc~

wh~n th~y ar~ dissatisfi~d with a particular individual to whom th~y

hav~ issu~d insuranc~ in th~ past, and whom, from· experience they have

~ fourtd to be a;b~d risk?

~ MR. RAFFERTY: That has no application h~r~o I am sur~ that it

might w~ll be assum~d that insurance companies would lik~ very much to

carry th~ busin~ss of th~ Catholic Church Corporations. Th~y ar~ so

num~r.us, th~y n~~d so much cov~rag~, th~y would b~ glad t. do it,

but th~ G~n~ral Accid~nt wouldn't do it.

That company, which~v~r it is -

THE.CHA.lRlv1A.Nglf th~y cll)uld b~ comp~ll~d, assuming th~ "iffy" part

again, if th~y could b~ comp~ll~d to acc~pt th~ cov~rag~, would you

b~ totally oppos~d to this doctrin~ establish~d by the Supreme Court?

MR. RAFFERTY~ If and when th~y ar~ compelled to accept the

coverag~, I will discuss that, but they ar~ not comp~ll~d, there

is nothing p~nding in this legislature.-

THE CHAIRMAN: Do you care to -
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MR. RAFFERTY: - to suggest that they could be compelled.

THE CHAIRMAN~ Mr. RaffertYi you know that we have the right, and

perhaps duty and obligatiGn of preparing the necessary legislation

t~ cope with any particular situation -

MR. RAFFERTYg T1Il.at'slrfght.

THE CHAIRMAN~ Y~u know that's our duty.

MR. RAFFERTY: That's right.

THE CHAIRMAN~ That if we spelled out that duty, if we could

make it stick~ se to speak~ de you care t. give any opinion as t.

whether it -

MR. RAFFERTY~ Yes$ yes. If you can compel insurance at rates

which are reasenable~ and I am now going immediately to the rates,

you have a different picture. But 1 1et 1 s see what happened to the

rate structure.

THE CHAIRMAN~ The rate structure$ of course, is dependent upen

experience, as against ~

MR. RAFFERTY: That~s right.

THE CHAIRMANg Do we have any experience nowi by which we can

guide Gurselves~ Mr. Rafferty?

MR. RAFFERTY: I'm telling you the experience we've had is

what the insurance companies have done with their premium rates. It

is the on~y experience I have.

THE CHAIRMAN~ What have they done with the premium rates?

MRo RAFFERTY~ Oh!e$ in 1953~ the basic rate was $4.00 per bed.

Upon the withdrawal of the immun!ty~ the basic rate of the insur­

ance companies went to $11.50 a bed.

THE CHAIRMANg Now$ Mr. Rafferty, you say upon the withdrawal

of the immunity -
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." fuffi. RAFFERTY~ Upon the immunity being lost •

THE CHAIR~~Ng By statute.

MR. RAFFERTYg By statute or court decision. Now, Avalon ­

that was a court decision.

THE CHAIRMAN~ All right. Now, did that rate go into effect

immediately or was it tested by experience?

MR. RAFFERTY~ Wel1~ now» letVs see. Avalon against st. Johns

Hospital, 135 Northeastern 2nd~ 1956. In the summer of 1956, the

Supreme Court of Ohio abolished any special exemption of charities.

The liability by ruling in the case of Avalon against st. Johns Hos­

pital.Almost immediately, this is what the record says. "Almost im­

mediately, the major insurance companies instructed their Ohio

branches to re~examine all risffi affected. Some companies, such as

Aetna endorsed contracts in mid-term, raising rates 50% to 100%.

Other companies, such as Hartford A. & I. advisedthey would review

each risk at its next expirationo U That's the experience.

THE CHAIRMAN:- Do you feel that any company

is Justified in hiking the rat~without an experience rating?

MR. RAFFERTY~ That~ sir,is a matter for~ I can't ahswer

that, that's for the Insurance Commissioner of the State. We have

an Insurance Commissioner here who governs those things. I might

say that in this state, so far as I know, so far as I know there

have been no rate increases since the New Jersey Supreme Court de­

cision. I inquired of several of our Catholic Hospitals about

that, and it was their view that there has been no rate increase at

this time because the!r terms 9 the terms of the policies have not

yet expired, but they do expect there will be a considerable in­

crease in rates upon the expiration of the policies.
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THE CHAIR~~N: Do you know what that will be based upon?

MR. RAFFERTY: Not anymore than the Ohio was based upon.

Whether it's an arbitrary thing, they reach out for - what it

might be, I don't know.

THE CHAIR~AAN: Now, Mr. Rafferty, assuming that it was

arbitrary and they just reach out, would you say, would you not

admit that the Department of Banking and Insurance would have a

control over it?

MR& RAFFERTY: I don't know what our State Department will

do about the matter. Suppose the insurance companies come in,

and on the basis of their speculations, they convince the Com­

missioner of Banking and Insurance that they cannot possibly

write these policies unless they receiv~ so much money per unit.

Is the Commissioner going to compel them to accept some moderate

less rate and jeopardize the insurance company?

THE CHAIRMAN: 1 asked you whether - not what the Com­

missioner would do, I asked you whether he had control over it?

MR. RAFFERTY:He'ha. control, but 1 try to be practical.

Is the Commissioner of Banking and Insurance going to pay at­

tention to the honest, now, don't misunderstand me, the honest

projections of the insurance companies? If they believe that

such and such will be the result and substantiate that, is the

Commissioner going to say"you cannot increase your rates, I can't

help it if it's going to ruin your insurance company".

THE CHAIRMAN: Don't you think that's the time to deter­

mine whether the rates will be exorbitant or not?

MRo RAFFERTY: That is true, but I do have the right to

tell you what has happened in other states with rates.

49

You're viewing an archived copy from the New Jersey State Library.



ASSEMBLYMAN CONNERY: I think you have, sir, Mr. Rafferty.

I was interested, though, in your figures on Ohio and I guess

maybe Ohio could be fairly compared to New Jersey, because'it is,

I guess, pa'ttly \, industrialized and partly tural. I am not

quite sure that I really understand the figures that you gave me,

but it would seem that if the basic rate is $4.00 per bed in an

extremely large institution, let's say a thousand bed hospital,

and that would be a very, very large hospital, it then would

cost the hospital apparently $4,000.00 per year.

MR. RAFFERTY: Per bed.

ASSEMBLYMAN CONNERY: Pardon?

MR. RAFFERTY: Per bed.

ASSEMBLYMAN CONNERY: Per bed?

MR. RAFFERTY: Oh,yes. For each bed.

ASSEMBYMAN CONNERY: Yes. Wouldn't thei'r total premiums

be $4,000.001

MR. RAFFERTY: Yes, I see what you mean, yes.

ASSEMBLYMAN CONNERY: In other ~ords, the total premiums

that the hospital would pay to insure against liability -

MR. RAFFERTY: Yes, $4,000.00.

ASSEMBLYMAN CONNERY: For patients, guests, strangers, or

whatever it may be.

MR. RAFFERTY: That's right.

ASSEMBLYMAN CONNERY: In a thousand bed hospital before

the immunity was abolished$ would be $4,000.00 per year.

MR. RAFFERTY: That's right.

ASSEMBLYMAN CONNERY: Now, after the immunity was abolished,

apparently, according to your figures -
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MR. RAFFERTY: Two and three-quarters times that.

ASSEMBLYMAN CONNERY: The rate increased to $11.00, you say,

so that again -

MR. RAFFERTY: Two and three-quarters tim~that.

ASSEMBLYMAN CONNERY: So that the;totalpremiums paid then

by a one thousand bed hospital, in a situation like that, would

be $11,000.00.

MR. RAFFERTY: Oddly, eleven thousand -

ASSEMBLYMAN CONNERY: You honestly think that the increase

in a one thousand bed hospital from $4000.00 to $11,000.00, which

is an increase of $7,000.00, would seriously Jeopardize the fin­

ancial structure of that institution, and lead to bankruptcy of

that institution?

MR. RAFFERTY: You must add to that, Mr. Connery, the fact

that the institution without the immunity, is compelled to in­

crease its coverage, thereby increasing the insurance costs. As

I pointed out, from a hundred and three hundred thousand, it has

Jumped from five hundred thousand to a million.

ASSEMBLYMAN CONNERY: Yes, but isn't it true that the

bulk, the greatest percentage of the premium is based on the

basic rate and that any excess is merely surcharge' and that

you find, as the limits increase, the premium, the actual premium

paid, or the surcharge, is very, very small by comparison.

MR. RAFFERTY: Well, I would say this, it does not multiply

arithmetically. That s of course, is true. But nevertheless it

is an increase~ What that increase is, I don't know.

ASSEMBLYMAN CONNERY: But you seriouslY feel though, that
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if this immunity, or at least, if some immunity is not granted

to the hospitals, that their operations will be seriously im­

paired.

MR. RAFFERTY~ I do. Very sincerely so.

ASSEMBLYMAN CONNERY~ And that their functions and re­

sponsibilty to the public would be seriously impaired.

MR. RAFFERTY: Seriously impaired, very seriously impaired.

Now, in Kansas, the State of Kansas, the bed rate was $2.00.

With the withdrawal of immunity, it again was increased to $11.50.

Now, where the $11.50 comes from, I don't know. Then I indicated

to the Committee before, when I appeared before them, in California,

for instance, it Jumped from $12.00 to $24.00. I have the figures

here Just so that the record might be complete. In California

$12.00 to $24.00; in Washington, the State of Washington, where

they were made liable to the paying patient, it Jumped from

$7.50 to $11.00; Kansas I have given you. In Idaho liability to

the paying patient, $4.00 to $11.50. Ohio, I have given you and

New York there is not yet any experience available.

ASSEMBLYMAN CONNERY~ I understand that the National

Bureau of Casualty Underwriters is expected to establish such

rates here in New Jersey within the next sixty to ninety days.

Have you heard that?

MR. RAFFERTYg No, I haven't, sir. Now, as the last factor

in this, speaking of the Camden Diocese -

THE CHAIRMANg Mr. Rafferty, before you go into that last

factor, do you know of any states which have invoked, done away

with immunity, which have reinstated it after they tried it out7
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MR. RAFFERTY: Well, I was told yesterday that there was

a state which has done it. It was suggested that Connecticut

had done it. But I'm not sure of that.

THE CHAIRMAN~ Do you know why?

MR. RAFFERTY: I'm not sure it even happened.

THE CHAIRMAN: If it did not happen, don't you think it

speaks quite eloquently in favor of doing away with immunity?

MR. RAFFERTY: No, I don't because, as I say, this wave

of judicial decisions has only occurred in the last four or'five

years, and these charitable bodies; are.notorio.:uslY slow hl.acting

to defend themselves. In New Jersey it might be said that the

charitable corporations were prompt in defending themselves,

and that's the reason it comes to you so quickly. I t 1l be

finished in just a minute.

THE CHAIRMANg Take your time.

MR. RAFFERTY: Now, in Camden, the Camden Diocese, in

the last fiscal year there were sixty-one claims made against

all CatholIc institutIons. 35 of these claims have been paid,

six claims are pending. Of the 35 claims paid the total amount

paid out on those claims was $17,111.65. So you see,my dear

friends, I don't want to press you too much, but we are Just,

as well as being generous. We recognize that people who are

injured should be paid, and we do pay them, but.we want the

immunity as a matter of principle because when the bridge Is

broken in one place it is more easily broken in another place.

I tell you that very frankly. Now, the Legislature is the

arbitet . of public policy, as we have all said. We say that we

should not enter into, we are not agreeable, even though Mr.
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stepacoff has tried to pin me down on it, I have made a quali­

fied answer, we are not agreeable to the compulsory insurance

problem until we know more about it. Now, the last thing that

I want to say is about the attendance at this public hearing.

I don't know who is going to speak in.favor~~ I lmow

•

somebody is sort of neutral; 1 don't know why any neutralist

wants to talk, but I mean that's up to them, of course. But

1 expected to see this chamber Jammed this morning with people

clamoring for a continuance of the loss of immunity. During

the hearings before your Committee several of you gentlemen re­

ferred me to an organization that is called "NACCA". Well, I

happen to know as much about NACCA as the gentleman who mentioned

to me about it, because my office is a subscriber to their ser­

vices. We subscribe to their services because we want to get all

of the literature we can on the law, and as a matter of fact, a

case out of my office established the principle, some years ago,

where the master is liable for injury to the servant, even

though the master didn't cause the injury, but where the master

assumed to bring the servant to a hospital, and negligently

didn't complete his act. In other words, haVing assumed a duty,

he was bound to complete the duty and we received a very com­

plimentary letter from NACCA on that, and they asked us for all

the data, so that I'm no stranger to NACCA. Now, because we re­

ceive material~IrQ'Ceived these letters from NACCA, and I feel

I have a right to use them, and since I've read these letters

I want to tell you that I have an entirely different notIon

about MACCA.than I ever had before. I knew they were dedicated

to plaintiffs' lawyers, but never to the point where they would
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resort to practices which I think -

THE CHAIRMAN~ Do you know of any other plaintiffs'

lawyers here besides the people who are in NACCA1

MRs RAFFERTY~ I don't know» sirs

THE CHAIRMAN~ Don't you think» and I think when you say

the failure of persons to appear, that you have in mind» the

failure of some lawyers to appear.

MRs RAFFERTY~ Well» let me read these letters.

THE CHAIRMANg Mrs Rafferty» is that who you have In

mind, when you say -

MR. RAFF ERTY ~ No» I have in mind the members whom

NACCA tried to bring heres Let me read the 1etters s

THE CHA IRMAN ~ Yes.

MR. RAFFERTY~ This is under June 25, 1958;

liTo all members State of New Jersey, ­
all NACCA members are urged to attend
and voice their objections to any legis­

'lation that will undermine the work of
our Supreme Court and put the state of law
back where it was in the dark ages. 1I

Clearly an appeal to subjectIve attitudes. They callout that

they shall bring to the hearing any horrible examples of people

who have been injured and who haven't been paid. nIf you have

had any cases involVing victims of charitable institutionso tt This

inflammatory language» sir» gentlemen of the Committee, cer­

tainly doesn't become a lawyers' organizationo This is directly

purposed to incite people. Imagine, sir,"if you had had any

cases involving victims of charitable institutions» be pre-

pared to bring these Victims with you to the public hearing."

In other words» I expected to see people on stretchers» I
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expected to see the halt and the lame and the b1ind~ crutches

and everything else here this morning. Nobody showed up. Now;

listen to this last thing, "please advise me whether you will be

present at the public hearing in Trenton on July 17th, and if so

we can meet at 9~30 A. M. outside",an hour before hand, to

organize this group of lawyers they expected to come down here

and fill these galleries. The legal profession did not re­

spond to that. Members of NACCA, who are plaintiffs f attorneys

did not respond to it. It was apparent they were not responding

because on July 9th, NACCA sent out another letter to its

members "Please notify me at once as to your attendance if you

have not already done so. Give me case reports involVing

victims of charitable immunities. Your presence is urgently

needed". Well, now, I am prouder of the legal profession at

this moment, Mr. Stepacoff, and gentlemen of the Committee, than

I have ever been proud of the legal profession, because the

members of NACCA didn't respond to this inflammatory invitation

to come down here and infest this committee with broken bodies,

with victims of charitable situations. To me, NACCA, I respect­

fully submit, and the gentleman who represents them is here, in

this chamber this morning - after the effort that was made to

assemble a large crowd of people to attend this hearing, which

has failed so miserably, I think NACCA ought to do some soul­

searching itself.

THE CHAIRMAN~ Well, Mr. Rafferty, then whoever it was who

wrote, thIs letter) h~ apparently wrote it to some lawyers =

you don't think that lawyers are easily inflamed as to a situa­

tion of this type, do you?
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MR. RAFFERTY~ The answer to that, Mr. Stepacoff, is they

are not easily inflamed because they are not here.

THE CHAIRMAN~ Andisn' t It true, too, that lawyers are

notoriously neglIgent, perhaps, in not coming to hearings when

they should.

MR. RAFFmTY~ I don't think that Is so. If itRs a matter

affecting their own interest, they might not be so prompt as if

it were affecting a client's interest.

THE CHAIRMAN~ But you know, over the past 25 years, I dare

say, I don't think lawyers have attended in a body or in a unit,

or in any composite picture, in maybe more than one or two matters

pertaining to the public, isnRt that true?

ASSEMBLYMANeONNERY~'. 1 dcmrt agree, wi th you, because my

recol1ect~().ij} ..;,~,~:;:~De.t'abdut, a year or two ago, when the Supreme

Court imposed a fee limitation on the lawyers in injury cases,

accident cases, that the lawyers were pretty well united and

verry "·odaT:at that time. h

THE CHAIRMAN~ Well, that had to do with the Supreme Court

hearings, you will recall, Mr. Connery.

MR. RAFFERTY~ This is true, sir, that the lawyers of this

State are not influenced to be herded down here with horrible

cases of victims of immunity, charitable organizations» to im­

press this committee.

THE CHAIRMAN~ Well, don't you think, Mr. Rafferty, it is

a sad commentary on the status of a lawyer if he has to be herded

by any NACCA or any other organization, when he has to deal with

a problem which comes to his office every day, and in which he

must certainly have some sort of an interest, either pro or con,
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I'm not taking either side, but doesn't it show a great deal

of apathy on his part, in not attending a public hearing on a

matter so vital to the lawyer, as well as the publici

MR& RAFFERTYg It shows this, that the legal profession is

satisfied that this immunity should be re-established, else they

would be here saying that it would be an injustice to the people

if it were not continued&

THE CHAIRMANg We will consider that inference as you

try to portray it.

MR. RAFFERTY~ Now, that, gentlemen, is my presentation.

I realize I've taken a long time~

THE CHAIRMANg We welcome your -

MR. RAFFERTYg But I want to impress upon you that I am in

dead seriousness about this, and that I reflect the view, faith­

fully, I hope, of the New Jersey Catholic Conference. We argue

that because we perform a service to the common good, which is

available to the entire public, and because that service is

recognized by the State and Federal Government agencies and or­

ganizations, that we thereby have the right to the immunity that

we ask for&

THE CHAIRMANg Thank you very much, Mr. Rafferty. Now, are

there any further questions.

ASSEMBLYMAN LeWlNEg Just a minute, Mr& Rafferty. Mr&

Rafferty, do 1 gather correctly that your chief concern is that

if the immunity doctrine is not preserved that charitable or­

ganizations will go out of business?

MR. RAFFERTYg

because

Eventually, yes, not immediately, of course,
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we have four or five years experience here, but let us suppose

a calamity occurred e Let us suppose some great calamity oc­

curred that was not covered by insurancee That hospital or that

charitable organization would, be obliged to go out of business.

That may be an extreme case, but eventually the burden is going

to be such - we have to add the cost of the insurance to the

patient who can paYe'The burden is going to be such that the

hospital and other people will not - we will Just price our­

selves out of existence, that's all there is to it.

ASSEMBLYMAN LeWINE: Well, what has been the experience of

charitable corporations in states other than New Jersey and let's

take particularly the states which you cited - Ohio, Kansas,

California, Washington and Idaho e Despite the so-called

tremendous raise in rate~ have charitable corporations in those

states gone bankrupt?

MRe RAFFERTY: NOe I thought I referred to that, sir,

when I said that it's only in the last five years, at the most,

that this loss of immunity has occurred, and hence, the span

of time is too short. I am projecting the matter to the future.

Charities donit live for the day; charities live forever, and

I am projecting the matter to the future, where you are going to

reduce the charitable corporation to the private profit making

oorparatione That's what's going to happene It will have to

be on that basis, and when that occurs, then there is no charit­

able organization.

ASSEMBLYMAN LeWlNEg Do you know what is the longest

period of time in any state during which immunity has been

granted to a charitable corporation?
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• MR. RAFFERTY~ I think 1953 was the first.

ASSEtffiLYMAN LeWINE: In any state in the United States?

MR. RAFFERTY: Yes. That is, total immunity. I mean with­

drawal of total immunity. We have, of course, sir,as the Committee

has pointed out, in our own state, there has been a partial, only

a partial immunity, the doctrine as to liability to strangers,

for instance, has persisted over many, many years. I am now

talking about complete liability, or loss of total immunity.

California, 53; Washington, 53; Kansas 54. I am not trying to

imitate the call as at a political convention. Idaho, 56; Ohio,56;

New York, 57. That's the experience on total immunity.

ASSEMBLYMAN CONNERY: I have a few more here, Judge, but

again looking at the clock, apparently in Arizona since 1951,

in Alaska, 1952, California, 1951. Some of them go back to

MR. RAFFERTY~ Well, so it's a few years, one way or

another, and that is not a sufficient experience, but I con­

fidently predict, and this Is not my own, but this is the view

of men and women who have been in charities all of their lives,

men and women who have dedicated or even consecrated them­

selves to charity, and who are very smart business people.

Anybody who has had any experience with the reli~fous in the

Catholic Church know that they are dealing with people who are

sound, who are objective and who are good business people.

It is their view that eventually this will wipe out their

opportunity to exist as a charity. That's the only purpose

of their life.

ASSEMBLYMAN L~WINE~ But up to the date of this hearing,

it is a fear and not a fact, is that correct?
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MR. RAFFERTYg It's a fear, but like every other fear, it

founded on reasonable expectation, reasonable anticipation, and

reasonable business Judgment.

ASSEMBL~N LiWINE: But not experience?

MR. RAFFERTY: I say, sir, there hasnl.t been any experience,

that is, sufficient experience. Now, there hasn't been a suf­

ficient experience, but we want to meet it before the experience

shows that the prediction, dire as it is, is true.

THE CHAIRMAN: Are there any further questions? Now,

Mr. Rafferty -

MR. RAFFmTY: Thank you very much.

THE CHAIRMAN: Mr. Rafferty, will you answer another

question, please. Try to clear up, if you will in my mind, I

believe that you indicated that the Bishop, or the head of your

organization, has made it a policy to have insurance for all

these various organizations.

MR. RAFFERTY: That's right.

THE CHAIRMAN: And he has indicated that they should have

a coverage of at least a hundred thousand -

MR. RAFFERTY: That is true I said of the Camden Diocese,

but I don't have the figures on the other Diocese.

THE CHAIRMAN: Can you tell me when that policy began?

MR. RAFFERTY~ Well, apparently it has been for some time.

This doesn't indicate it, but it's been for some time, apparently.

I'll see if the report indicates, I don't know. I'll see. Per­

haps it'll only take me a second to get it. The only thing the

report says "at the present time".

THE CHAIRMAN~ You don't have the date of that report here?
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MR. RAFFERTY~ No. All of this was done in my investigation

of thLs~t::.ter..Whan the party who prepared that report said

II at the present timelt,he is speaking of the status which existed

prior to the Supreme Court decision, because as I indicated, the

insurance companies have not yet in New Jersey modified their

rates.

THE CHAIRMAN~ At that time, prior to the decision of the

Supreme Court, do you have any idea what the rate was per

person?

MR. RAFFERTYg $4.00 per bed, as I have indicated.

THE CHAIRMAN: In New Jersey.

MR. RAFFERTYg I think so.

THE CHAIRMAN~ Under this type of policy?

MR. RAFFERTY~ I think so, I couldn't say that definitely,

but that seemed to have been the going rate.

THE CHAIRMAN~ Yes. And you, of course, would have no way

of knowing what the rate would be today by reason of, if we should

have a disallowance of immunity.

MR. RAFFERTYg The only thing that I can project to your

consideration is the statement that the General Accident Assurance

Corporation refused to issue a new policy in the case of St. Anne

Church In Wildwood. Now, if the General Accident refuses to

issue a new polley, will Aetna refuse, will Hartford refuse?

THE CHAIRMAN: Now, wait a minute. Now, if they did issue

a policy, would you know any facts to give this committee, as

far as rates are concerned?

MR. RAFFERTY: Well, we won't ask that company for a polley,

because we have insured with another company.
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THE CHAIRMAN: Well, what is the rate with the other

company?

MR. RAFFERTY: The going rate. As I say, there hasn't been

any change in rates.

THE CHAIRMAN: There has been no change. That's what we

want to know. That's all, sir.

MR. RAFFERTY~ I don't imply by that, that there won't be

any change.

THE CHAIRMAN: We understand that. There would be no point

in being here, would there?

All right, gentlemen, it is ten minutes to one, and even the

Assembly Committee members have reason to eat. We'll adjourn

until two o'clock.

(RECESS)
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AFTERNOON SESSlQE

THE CHAIR~~N: We will continue with the hearing.

Now, we are going to callout of turn, and not follow

the general procedure, two members of the insurance industry

who may give us some rates and figures. I'll let them choose

between themselves as to who is going to be first.

MR. MACHMAN~ May we both sit together, sir?

THE CHAIRMAN: If it will help you and each other,

surely. That's when an expert needs an expert.

What is your full name, sir?

NORMAN MACHMAN: ~~ name is Norman Machman. I represent

the National Bureau of Casualty Underwriters.

THE CHAIRMAN: How do you spell your last name?

MR. MACHMAN: M-a-c-h-m-a-n. I represent the National

Bureau of Casualty Underwriters, a voluntary association of

stock casualty insurers. We represent approximately 200

companies in this State - 200 stock companies of this State.

CLYDE H. GRAVES: MY name is Clyde H. Graves, Actuary,

Mutual Insurance Rating Bureau. Our organization represents

approximately about 16 companies writing in the State of New

Jersey. Each Bureau is a licensed rating organization for

mutual companies in this State.

THE CHAIRMANg Now, is this going to be a separate

presentation$ a Joint presentation, or Just what?

MR. GRAVES: Well, in that connection, the Chairman of

the Committee wrote to the Commissioner. He indicates that

this problem that your Committee is faced with does have an

insurance bearing and asked if there might be some representation
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of insurance companies to appear before your Committee.

We are here to answer whatever questions your Committee may have

as to the insurance rates in connection with this problem that

you have before you. We are not appearing for the bill or

against the bill. We are simply here to answer any questions

that you may have in connection with the insurance aspects

of the problem.

THE CHAIRMAN: That would apparently explain Judge

Rafferty's thought about anybody who has an opinion should have

it either one way or the other.

MR. GRAVES: That is correct.

THE CHAIRMAN: You are in a position to Just give us

the aspects of t~e insurance industry, is that right?

MR. GRAVES: Yes, that is correct.

THE CHAIRMAN: Yes. And from what was said by JUdge

Rafferty on direct examination, it would certainly appear that

the problem does entail, as we felt it did, an insurance aspect.

Would you agree with that, sir?

MR. GRAVES~ Very definitely, yes.

THE CHAIRMAN: All right. Now, which of you gentlemen

desires to testify first?

MR. BACHMANg It doesn 9 t really make any difference, Mr.

Chairman. If you would address your questions, either one of us

will handle that which we think we can best answer for you.

THE CHAIRMAN: Well, the only difficulty about that is

that we have a record here and each witness has his name on the

record and gives his testimony and it wouldn't be very feasible
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to have two people responding at the same time, so to speak.

MR. MACHMAN~ Itll take the first.

THE CHAIRMANg All right, sir, Mr. Machman •

Now 9 in your National Bureau of Casualty Underwriters, Just

what is the function of your organization?

~~. MACHMAN~ Essentially a rate-making body for stock

casualty in5urance~

THE CHAIRMAN~ Yes. Now, does that entail the rate making

for hospitals and charitable institutions as well?

MR. MACHMAN~ Yes, it does.

THE CHAIRMAN: Will you tell me for what organizations you

do the ratings? I don't mean the insurance companies, but what

are the subjects that you embrace under your ratings? Give us a

list of t~e~, ~f yeti will.

MR. MACHMANg I am not quite sure I understand the question.

THE CHAIRMANg Your company fixes the ratings, ascertains

the ratings, now you rate hospitals, I take it?

MR. MACHMANg We ratt! -we develop rates for various kinds

of general liability insurance~ casualty insurance, liability

insur!1nce.

THE CHAIRMAN~ Yes.

MR. MACHMAN~Amongst which would be insurance for hospi­

tals, yes sir.

THE CHAIRMANg What other bodies do you embrace besides

hospitals?

MR. MACHMAN~ Well, as being p~rtlnent and germane to your

inquiry ~

THE CHAIRMANg Yes.

66

You're viewing an archived copy from the New Jersey State Library.



"

MR. MACHMAN~ Any eleemosynary~ charitable institution along

those lines.

THE CHAIRMAN~ That's what 1 want to know. You do cover all

forms of eleemosynary institutions?

MR. MACHMAN: Yes, sir, we do.

THE CHAIRW~: Now, can you tell us what is the standard policy

obtained by the ordinary eleemosynary institution?

MR. MACHMAN: The standard insurance policy, is that what you mean?

THE CHAIRMAN: Yes.

MR. MAC}~N: Well, it takes two forms. Talking about hospitals,

which lends itself to a more accurate description, perhaps a better

understandable description - hospitals would need two broad kinds

of insurance. One would be professional liability insurance, which,

as the name implies, protects them against acts of professional

negligence; malpractice, if you will--

THE CHAIRMAN: Does that cover nurses as well as doctors?

MR. MACHMAN: We are talking about a policy which insures a

hospital, and if a hospital wished to insure the doctors and nurses

under that policy, it could be so extended, yes, sir.

THE CHAIRMAN: And you would call that the professional aspect

of the policy?

MR. MACHMAN: Yes, we would.

THE CHAIRMAN~ Now, what is the other type that you embrace?

MR. MACHMAN: I am seeking a proper word that might describe it.

It's everything beyond that. It's the "stranger" policy, you might

say. It covers the individual, for example, who comes to the hos­

pital to visit a patient. But let me put it this way: The pro­

fessional liability policy essentially is the beneficiary policy.

It protects against torts of beneficiaries.
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The O.L. & T. policy for hospitals, that's

the other c~tegorY9 protects for li~bility cl~ims beyond th~t

to the stranger.

THE CHAIRMANg Yes.

MR. MACHMANg I'm trying to make ~ division for you, which

would follow the testimony th~t h~s been given heretofore, and

which we understand you are interested in.

THE CHAIRMAN~ I think that would be very helpful, Mr.

Machm~n9 bec~use you see~ as of the moment, the Committee is

confronted with the problem of the stranger as to the hospital

~nd the beneficiaries as to the hospital. So, therefore, I think

it would be very good if you could help us with the r~ting of

those two p~rtlcular classes.

MR. MACHMAN~ I think we can do th~t if you will confine

yourself immediatelyp anyw~y~ to hospitals.

THE CHAIRMANg All right, sir. Suppose we do that.

ASSEMBLYMAN CONNERY~ ltd like to ask one question at this

point, Mr. Stepacoff. You don't list or classify the persons who

are entitled to reoove~ under these pol!c1es, so that when you

mention a policy would cover injury or accident to a stranger,

that isn't spelled out in the pol~cy, is it?

MR. MACHMANg That comes about solely by reason of the

insuring clause and the excluslon~ in ot~er words, the scope of

the policy results in this ar.tificial distinction 1 have been

making for you. It develops that way.

ASSEMBLYMAN CONNERyg But there is nothing written into

the policy that says "This polley shall only apply to injury or

accident suffered by a stranger on the premises". It doesn't
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read that way, does it? - the policy provision?

MR. MACHMAN: No, it does not, but it does say that you

dorL't cover under this O.L. & T. policy, which is just what you

are referring to. It does say that you don't cover under that

policy what you cover under the professional liability policy.

ASSEMBL~J CONNERY: Yes, but the point I am making is,

there is no distinction in the policy for coverage as between a

beneficiary or a patient in the hospital and a stranger.

MR. MACHMAN: Not by name, sir.

THE CHAIRW~N: But your policies do provide that what you do

cover in that policy shall not include certain other people?

MR. MACHMAN: That's right, sir.

THE CHAIRMAN: And, therefore, you do have these two

classifications?

MR. MACHMAN: Two types of insurance, yes.

THE CHAIRMAN: So, actually, in answer to Mr. Connery's

question, your policies do, in fact, have two separate types of

classifications; isn't that true?

MR. MACHMAN: We'll try that one again. Confining our­

selves to hospitals, there is one policy - the professional

liability policy - which protects against professional negligence ­

negligence which stems from professional acts.

THE CHAIRMAN: Let me interpose there, if you will,

Mr. Machman - Does that professional liability run to both

beneficiaries and strangers?

MR. MACHMAN: It would, sir, if it is encompassed by

the language of the policy. I don't mean to be devious here;

I'm just trying to explain.

THE CHAIRMAN: No, 1 1m sure you don't.
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MR. MACHMAN: If you think it would be helpful, I could

read our insuring clause to you.

ASSEMBLY CONNERY: I was wondering if, perhaps, for the

record, we could have a copy.

THE CHAIRMAN: I think for the edification of all of us,

it might be wise to read it.

MR. MAC~ffiN: We define our scope of coverage in the

Hospital Professional Liability Manual. I think we can start

with that.

THE CHAIRMAN: Excuse me, but I would suggest that you

lift the microphone a little bit higher. Some people back

there can't quite hear you.

MR. MACHMAN: It would certainly be a lot more comfortable

for me, too.

THE CHAIRMAN: We would all like to have the benefit of

your testimony.

MR. MACHMAN: Our policy would say this, literally:

"Payment on behalf of the insured of all sums which the

insured shall become legally obligated to pay as damages because

of injury, including death, sustained by any person arising out

of malpractice, error or mistake - (a) in rendering or failing

to render to such person, or to the person inflicting the

injury, medical, surgical, dental or nursing treatment,

including the furnishing of food or beverages in connection

therewith, or (b) in furnishing or dispensing drugs or medical,

dental or surgical supplies or appliances, if the injury

occurs after the insured has relinquished possession thereof

to others, or (c) in handling or performing autopsies
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on deceased human bodies. We have a second paragraph which says-­

ASSEMBL~~ CONNCERY: Shall we stop at the first one?

MR. MACHMAN: All right.

ASSEMBLYMAN CONNCERY: Now, under the particular provisions

that you have Just read, that policy simply insures the institu­

tion for professional negligence; it does not insure the

i ndi vi duaI, doesit ?

MR. MACHMAN: No, it does not. It is a matter of rating

a 1so. It c an beex tende d to insu r e -

ASSEMBLYMAN CONNERY: It could be extended to insure the

individual, but normally I guess it does not; is that correct?

MR. MACHMAN: Generally speaking, I guess that is so.

THE CHAIRMAN: Do you want the rate at this point?

ASSEMBLYMAN CONNERY:. Yes. I was wondering if you could

do this, at Mr. Stepacoff1s suggestion, Mr. Machman: Could you

give us the basic rate, as it applies to hospitals, for that

particular type of coverage limited to the institution, without

the extender to the individual doctors, nurses, ern ployees, etc.

MR. MACHMAN: In the State of New Jersey?

ASSEMBLYMAN CONNCERY: Yes, sir.

MR. MACHMAN: I should preface anything I may say with

respect to rates by the statement that we have several cla.ssi­

fications of risks, and the rates which I shall give you, in

response to your question, is the more common classification of

risks, which would be what we call I1Hospital N a C,11 or the

general type of hospital - hospitals not otherwise classified,
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or the general type of hospital, which I think is the -

THE CHAIR~~N~ I am going to ask you to speak a little

louder, the gentlemen back there don't hear, and I think every­

body should hear.

MR. MACHMAN: I'm sorry.

THE CHAIRMAN: Just pull up your chair right in front there.

MR. r~CHMANg I've never experienced this before.

ASSEMBLYMAN CONNERY: Mr. Machman, is this true, also, in

connection with what you have Just said - that rates might be

higher in a particular area, in other words, in metropolitan

areas, would the rates, hospital rates, insurance rates for hospi­

tals 'b.,e lh:ighet',we 1 ~l say, than in a hospital located in a rural

area? OT doesn't that make any difference?

MR. MACH~MN: Insofar as the State of New Jersey is con­

cerned, and insofar as the kind of insurance that we are talking

about now, it makes no difference.

ASSEMBLYMAN CONNERyg I understand, though, that in New

York State that Just 1&S automobile rates may fluctuate or vary

in different areas, that for example, in New York City, the rates,

and I'm speaking of hospital rates now, are higher than those in

upstate New York cities.

MR. MACHMAN~ We do divide the State of New York into two

territories, one being greater New York, New York City, as you

have described it, and New York remainder, and it is very likely,

I haven1 t checked them here, but I do have them, it is very likely

that the NewYorHt Cityratll's drehigher.

ASSEMBLYMAN CONNERYg That could be due, I guess, to several

causes. One cause might be that in, we'll say, the New York area,
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Of the r:lctropolitan area, the verdict fanqc r:light h; l1i r]ll i l'

than In other areas of the State,

fiR. r',1ACH1''IAN: It sounds li1{c a good reason, sir .

THE CIi'\ IRTiAN: But that doesnlt apply to New Jersey, in

any event. New Jersey has a state wide rate?

M~. I;'L-'\CJ-n:1J\N: :No, it Ii/ould not apply.

THE CH/\IRL'I/\ITt /dl right, nov! you tal1,cd about the hos­

pital p-rofcss!onal liability policy, and you read to us the

provIsIons pertaining to malpractice, dispensing of drugs,

and so forth, insofar as they pertain to the hospital itself,

the liabilIty -

THE CH/URr,'[{\'N: You were about to read us another clo.uSL:, I

take It.

NlR. l\/fi\CHt,}1t\N: Yes. It just completes the insuring cla.use.

We say thnt coverage applies only to injury, including death,

sustaIned by o.ny person arising out of "alpractice, error or

mistake, com.mitted during the policy period.

THE CHAlml/\N: During the policy period?

DJIR. fv1ACHrJ1AN: Yes, this no.lpracticc nust occur durinG the

policy period.

THE CR~IR~:1AN; Now, give us, if you will, please, the

limIts of liability, and the rates pertaining to that type of

polley.

f,J!R. r,/[ACJ-n·1AN: The basic liuits of liability - the lc,:~st 8."lount

of coverage that can be purchased is ~~5,ooo per claim and

~~l5;ooo aggrcgate Q Now, sir, do I have to define "aggrcgo.tc il ,?
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THE CHAIRMAN: Yes.

MR. MACHMAN: I was Just going to say -

THE CHAIRMAN: Well, will you tell us what the aggregate

feature of it is - how many people does it embrace?

MR. MACHMAN: It embraces any number of people, but it

doesn't embrace anything beyond $15,000000.

THE CHA IRMAN : Yes 0

MR. MACHMAN: The cumulative amount, in other words, say ­

THE CHAIRMAN: So it's $5,000, the maximum liability for

one individual?

MR, MACHMAN: One claim, that is righto

THE CHAIRMAN: And $15,000 for innumerable claims?

MR. ~AACHMAN: That's right.

THE CHAIRMAN: So the~;tota11iabi1ity is $15,000?

MR. MACHMAN: That's the basic limit, yes, sir.

THE CHAIRMAN: Basic claims arising out of the same accident?

MR. MACHMAN: NO a noo $15,000 could be any number of claims,

any number of accidentso That's the aggregate amount of money

that the company would be required to payout under their

policy, regardless of the number of claims or accidents.

THE CHAIRMAN: In other words, if two people were injured

on one day, and they;had a total liability of let's say, $15,000,

and let's say that happened today, and tomorrow somebody else

was injured and they had a $5,000 claim, the person receiving

the injury tomorrow would not be covered under that policy,

is that correct?

MR. MACHMAN: That is right, siro

THE CHAIRMAN: Does that clarify it to you, Mr. Connery?

ASSEMBLYMAN CONNERY: It confuses me, I mean to this ex-

tent, that that certainly varies an awful lot then, from the
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automot~il,,: c8su<'lty policy.

MR. MACHIVIAN: Yes, it does. The aggregate limit comes into

play rather infrequently. Few lines of liability insurance have

it.

THE CHAIRMAN: In other words, in an automobile case, if

an accident happened today and you had a total liability of

$15,000 today, the policy holder would be covered today. Now,

tomorrow, if he had another accident in which one or more

persons were involved, let's say to a total of another $15,000,

he would still be covered for another accident tomorrow.

MR. MACHMAN: That's right, sir.

THE CHAIRMAN: And that's the differentiation between a

hospital policy and an automobile policy in so far as this

aspect is concerned.

MR. MACHMAN: There is one other difference, and the

reason for it is quite obvious. In hospitals, it is not beyond

the realm of understanding to appreciate the fact that you might

have a catastrophic exposure in a hospital and, before the

company could adequately protect themselves, they would be

affording a tremendous amount of protection, which they don't

want to do at the rates they are charging.

THE CHAIRMAN: Suppose you had a catastrophic situation

where there was an upheaval of automobiles in a town for some

reason.

MR. WACmAAN: Well, you always have the accident--

THE CHAIRMAN: These people are very much interested in your

testimony, Mr. Machman. I wish you would speak a little louder
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Well, I don't think the situations are

if you can.

MR. N'JACHMAN:

parallel, sir.

THE CHAIRMAN: You don't think they are parallel?

MR. MACHMAN: No, sir.

THE CHAIRMAN: Well, that's academic anyway, Mr. Machman.

MR. MACHMAN: It's a matter of justice.

ASSEMBLYMAN CONNERY: Just to be sure - do I understand,

then, that the total limit under a five and fifteen policy

issued to a hospital - the total limit the insurance company

would be required to pay in any given policy year would be

$15,000?

MR. MACHAN: If it were not reinstated. It is always

possible for the hospital to reinstate that limit.

ASSEMBLYMAN CONNERY: Let's say they exhausted their

$15,000 coverage, or we'll say that claims had been paid to

the extent of $15,000, then their insurance terminates and

they have no further insurance, no further coverage?

MR. MACHMAN: The premium that they have paid con­

templates a $15,000 aggregate limit, yes, sir.

THE CHAIRMAN: And upon the payment of that, there is

a termination of liability?

MR. MACHMAN: There would be a termination until the

limit is reinstated, or a greater limit is purchased.

THE CHAIRMAN: So the point then is that, in order

to have a greater limit or to cover more people, so to speak,

you have got to pay for more per capita injury?

MR. MACHMAN: Well, I think we're talking really

academically at the moment, because 1 don't think that any

hospital would purchase five-fifteen limits. It just doesn't
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make any sense to me,

THE CHAIRMAN: What would j!OU say is the average type of

policy taken out by the average hospital, if there is such a

policy?

MR. MACHAM: 1 have no idea. But, certainly, if you

didn't have the question of immunity involved, it seems to me

that one of the factors that might be considered are the assets

of the hospital - what could they be responsible for. 1 have

no idea what they purchase though.

THE CHAIRN~N: Well, is the amount of insurance that you

issue dependent upon the hospital's assets?

MR. MACHAM: It is dependent upon what the hospital

wishes to buy.

THE CI-IA.I RMAN:

MR. MACHMAN:

So it doesn't depend upon its assets?

It seems to me it should influence them in

how much insurance they should purchase.

ASSEMBLY CONNERY: Let's use Judge Rafferty's figures.

He said, I think, that in the Camden diocese they carried a

hundred and two hundred thousand down there. Could you give

us the basic rate on that coverage?

Nffi. MACI~~N: That a hundred-two hundred limit, sir?

ASSEMBLYMAN CONNERY: Yes, I think so. Excuse me, I'm

corrected. It was one hundred and three hundred limits.

MR. MACHMAN: The basis of determining the premium

for hospital professional liability insurance is two-fold.

Mr. Rafferty mentioned the bed basis of rating, which is

one aspect of it. The second aspect of it is out-patient

visits. We attempt to measure the exposure in connection

with out-patient visits in a way different from that which we
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Yes, we do.

And then you fix your rates; is that the

Yes.

Is that c lear?

·.

•

..

do in measuring the permanent guest hazard, so to

speak.

THE CHAIRMAN: Now, in this one hundred-three hundred

thousand limitation, you take into consideration the

bed patient aspect as well as the out-patient aspect; is

that the idea?

MR. MACHMAN:

THE CHAI RMAN :

idea?

MR. MACHMAN: We have two rates. Our first rate of

the one hundred-three hundred limit, the per bed rate,

would be eight dollars-- would you want it in round

figures? Would that be satisfactory?

THE CHAIRMAN: Yes, 1 think so.

MR. MACHAM: Well, say nine dollars.

THE CHAIRMAN: About nine dollars?

MR. MACHMAN: Nine dollars per bed. That is an

annual rate and it is applied to the total number of

occupied beds, broken down to a per-diem basis.

In other words, you would calculate the total number

of occupied beds for the period of coverage - three hundred

and sixty-five days - and you would divide that by three

hundred and sixty five and come up with an average

figure, and multiply that by this nine-dollar rete that

I speak of.

THE CHAI RMAN :

MR. II/'JACHMAN:
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THE CHAIRMAN: That fixes the rate per bed, for the bed

patient, per bed1

MR. MACID.~N: Yes, sir.

THE CHAIRMAN: For 100 - 300,000 liability.

MR. MACHMAN: That is right, sir.

THE CHAIRMAN: Now, give us the out-patient rate.

MR. MACHMAN: The out-patient visit rate for those same

limits would be eighty-eight cents per hundred out-patient

visits.

THE CHAIR~AA.N: One hundred wha.t 1

MR. MACffiMN: Out-patient visits.

THE CHAIRMAN: All right.

MR. MACHMAN: Now, we define ou~patient visits as being

the total number of visits made during the policy period by

patients who do not receive bed and board service. We do that

in order to avoid any overlapping of premium charge.

THE CHAIRMAN: Yes. I think that is quite clear. Now,

that's the basic rate -

MR. MACHMAN: No, that's for 100-300,000.limits.

THE CHAIRMAN: Thos~ are the rates for 100-300,0001

MR. MACHMAN: That 1 s basic for 100-300,000, yes sir.

THE CHAIRMAN: Now, so that we understand also another basis;

If during that year the insurance company had to payout more

than $300,000, at the point where they paid the $300,000, that

would terminate the liability of the insurance company at that

point? )

MR. MACHMAN: At. that 'po1nt, ye s, sir.
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THE CHAIRMAN: Is that s07

~~. MACHMAN: Yes, sir.

THE CHAIRMAN: And then it would have to be up to the in­

surance company and the hospital to get together to determine

whether to reinstate the policy.

MR. MACHMAN: It's a matter of negotiation, yes, sir.

THE CHAIRMAN: And the policy automatically terminates up­

on the paYment of the maximum amount that you are required to

pay.

MR. MACHMAN:

THE CHA IR~/lAN:

MR. MACHMAN:

Yes sit does.

Is that an automatic termination7

It comes about because there is no more

money to be paid out on the policy, yes sir.

THE CHAIRMAN: Yes. Now, if it has to be reinstated, is

there any factor there that causes a rise in the bed rate other

than the norms that you have indldated· arc the prevailing norms?

~1m. MACHMAN: The standards are the same.

THE CHAIR~,~N: The standards are the same?

MR. MACHMAN: Yes, sir.

THE CHAIR~MN: And no liability is inflicted upon the hos­

pital because of the additiona liability?

MR. MACHMAN: NOn sir. Not from a Tating standpoi~t.

THE CHAIRMAN: We are now talking about the limits of

liability and the rat8s of liabipty.·· In the c:tate of New Jersey?

MR. MACIDllAN: 'liVe arE; indeed, sir.

THE CHAIRMAN: And Is this the same rate that prevailed

prior to the Supreme Court's decision?
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MR. MACHMAN: This is the rate which is in effect at the

,~ ".

present time and is the rate that applied prior to the

Callopy case, yes, sir.

THE CHAIRMAN: Yes. So that with the advent of these

decisions as of the moment and regardless of the reason, there

has been no change in the basic rate structure, has there?

MR. MACHMAN: That's right, sir.

THE CHAIRMAN: Now, do you anticipate an increase in the

rates as a result of these decisions?

MR. MACHMAN: We do, indeed, sir.

THE CHAIRMAN: And can you give us any estimate as to what

these rate increases might be? Or is that the $64,000

question?

MR. MACHMAN: Yes. It's a question of how far we go in

answering. We do have the matter under consideration, and I

have no hesitancy in telling you that, as I understand the

situation, the reason our companies have not taken any action

up to this moment has been because we were interested in knowing

what the Legislature was going to do. We did not want to be in

the position, for example, of increasing the rates only to have

to determine what we could do later if the Legislature decided

to reinstate the immunity status.

THE CHAIRMAN: Let me ask you this, Mr. Machman: Of your

200 stock companies that you control or that you represent-­

MR. MACHMAN: That we represent.

THE CHAIRMAN: do you know of anyone company that has

maintained the policy of increasing the rates immediately?

MR. MACHMAN: No, sir, I do not.

THE CHAIRMAN: No one has jumped the rates as established
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by your company?

MR. MACHMAN: So far as companies represented by the

National Bureau are concerned, our constitution is such that

they would be unable to do that, sir .

THE CHAIRMAN: So the National Bureau members have not

raised the rates at al17

MR. MACHMAN: I would like to say the National Bureau members

and subscribers just to keep the record straight.

THE CHAIR1~N: Your Bureau members and subscribers.

ASSEMBLYMAN CONNERY: Could it be done without the approval

of the Department of Banking and Insurance?

MR. MACHW~: No, it cannot, sir.

ASSEMBLYMAN CONNERY: Then it would have to be approved by

the Departmen t7

MR. MACHMAN: It would have to be approved by the Department.

THE CHAIRMAN: Now, do you know if any of your members have

refused to write policies because of the decision of the

Supreme Court 7

MR. MACHMAN: I do not, sir. That's not to say that they

may not be refusing. I just don't have any knowledge of the

si tuation.

THE CHAIRMAN: You don't have any knowledge?

MR. MACHMAN: No, sir.

THE CHAIRMAN: Do you think you would be in a position

to know if there had been any decisions to cancel this type

of i nsur ance?

.'

- .. MR. MACHMAN: If there had been any decision to cancel this
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kind of insurance?

THE CHAIRMAN~ Yes.

MR. MACHMANg The first intimation I had of that was a

statement that was made by Mr. Rafferty this morning.

THE CHAIRMANg Yes. But would you be in a position to

know if any of these companies had stopped writing this type of

insurance?

MR. MACHMANg Yes j I think we would.

THE CHAIRMANg You think you would.

MR. MACHMANg I think as a matter of common knowledge, in the

in~urance business we would know it.

THE CHAIRMAN: It would seem that way to me.

MR. MACHMANg Yes.

THE CHAIRMAN: SOj would you then say to your knowledge,you

don't know of a sngle company of your 2DO,that are members of your

Burea.u, who ha.ve r.efused to write policies because of the Supreme

Court decisions and, 'l'H?;W rulings1

MR. MACHMAN: UnreservedlYI> I can reply "Yes" to that,.siI'.

THE CHAIRMANg Unreservedly you say "Yes".

MR. MACHMANg I don't know of any such company.

THE CHAIRMANg And now» Mr. Connery has asked you whether or

not the rate changes that are to be effected by you, would have to

be submitted to the Department of Banking and Insurance, and you

indicated "Yes".

MR. MACHMANg That's right~ sir.

THE CHAIRMAN: Now, upon what would your rate changes de-

pend?
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MR. MACHMANg We are talking about hospitals?

THE CHAIRMANg At the moment.

MR. MACHMAN~ Personal liability against the hospitals •

THE CHAIRMAN~ Yes.

MR. ~MCHMAN~ Two considerations would have to be evaluated,-

one, judgment, which is an extremely strong factor in deter­

mining what the new rate should be. I think it is quite obvious

that if the rates had been predicated upon a pre-existing status

which no 10ng~r exists, and that pre-existing status is that

hospitals have enjoyed immunity for injuries to benefic~aries and

that status has changed, I think that it is evident to anybody,

whether he be in the insurance business or a lawyer, or anybody

else, that something must be done with the rates, an upward

adjustment of the rates. Hence, we would have to exerc1se p one,

this factor of Judgment. Perhaps it is only one factor, because

in exercising this judgment factor, we would take into considera-

tion what the situation is in other states. For exampl'2:» Ohf.o~

how we have treated the situation in other states. We can draw

our. parallels from that kind of a situation.

THE CHAIRMAN~ Well, that would be in case you had nD

experience with New Jersey.

MR. MACHWfANg Obviously, we have had no experience with

New Jersey on the new basis.

THE CHAIRMAN: I see. And, therefore, you have to go to

another state.

MR. MACHMANg We would have to draw certain parallels, yes,

sir.

THE CHAIRMANg But after the experience period has run
84

You're viewing an archived copy from the New Jersey State Library.



~ -.

out, and you have some experience, would you then have to

depend purely upon the rate experience in New Jersey?

MR. MACHMANz Rates would be predicated upon the exper~

ience of the State, just as soon as that was developed, sir.

THE CHAIRMANg And then you would not draw upon the

other sister states for any experience?

MR. MACHMAN: No, we would not.

THE CHAIRMANg In negligence, generally speaking, is that

right?

MR. MACHMANg Generally speaking -

THE CHAIRMANg Is that right?

MR. MACIDAANg That is right, sir.

THE CHAIRMANz Well, you say the judgment factor would be

one factor, what other factors would go into the increase of

rates?

MR. MACHMAN: Well, I said there would be two factors, and

then I changed my statement by saying that probably therets

only one factor 9 and that is the judgment facto~, wh1ch wou~d

be influenced by the situation in like states.

THE CHAIRMANg Would the fact that there was a g~eat number

of suits instituted, per se, cause an increase of the rates?

MR. MACHMANg No sirs it would not, not immediatelys no.

THE CHAIRMANz When you say not immediately, would it

in the future?

MR. MACHMANg Well, we get back to the original question, and

that is, as soon as we develop a sufficient volume of exper~

ience to develop rates on the basis of that experience, well,

certainly the number of claims, the number of the amount of
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losses that have been sustained by the companies, would be an

important factor in the development of the rates thereaftero

THE CHAIRMAN~ Would the quantum of damages sought in any

particular sUit, not the amount of the Judgment, but Just in

the demand and complaint, would that be a factor in determining

the rates?

MR. MACHMAN~ Absolutely not, sir o

THE CHAIRMAN: SO,9 when people start suit for a hundred

thousand dollars or a quarter million dollars, in and of itself,

that means nothing to the company unless there has been a pre­

cipitated Judgment upon which you can predicate a rate?

MR. MACHMAN: The rate would be based upon the incurred losses.

THE CHAIRMAN: Yes, the incurred losses -

MR o MACHMAN: That might involve an estimate of what the

incurred loss should be"

THE CHAIRMAN: And that would be as far as your reserves are

concerned" In other words, the amount sued for in various suits

that are filed have nothing to do with the establishme~t of your

rates, it's your loss experience, how much you actually payout,

not what is demanded of you.

MR. MACHMAN~ That is right, sir o

THE CHAIR~AAN~ Now, this $9,,00 per bed that you talk about,

on your hundred - three hundred thousand liability, insofar as

hospitals are concerned, that was the rate fixed with immunity in

the case of beneficiaries?

MR" MACHMAN: Yes, siro

THE CHAIRMAN: Now, does that $9 0 00 represent the amount

of moneys, the rate that was fixed for the amount of moneys paid

out on the Judgments for strangers only?
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MR o MACHMAN~ I'm not quite sure I understand your

questi on: , but -

THE CHAIRMAN~ What I mean is this, Mr o Machman, you see,

as I understood the law, and I believe we all do, that prior

to the advent of the Supreme Court decisions, a beneficiary could

not sue in replevin as against a hospitalo That's true,isnVt it?

MR~ MACHMAN~ Yes, that is right, yes o

THE CHAIRMAN~ Only a stranger could sue?

MR o MACHMAN~ Yeso I pause Just a little because I didn't

know that the law in the State of New Jersey was that clear

that one could say categorically that a person was a beneficiary

or a person was a stranger o I simply wish to make that pointo

THE CHAIRMANg Well» except this - back in 1925, in the

Dionato case, with the advent of that decision, the Courwal-

most uniformly held in New Jersey that a beneficiary could not

sue a hospital, and then the cases developed, and there were

certain cases in which there were exceptions to that rule, so

that if a doctor, for example, came into a hospital, let's say

to visit a friend of his, and he wasn't there in a professional

capacity, and he was hurt by reason of the negligence of the

hospital, in fal1!ngto have proper steps» let's say, or som€=

thing of that sort, even though he may have been a member of the

staff, they said he then was a stranger o

THE CHAIRMANg So, with the various decisions that came

down, the Court decided certain exc.eptions to the beneficiary

ruleo Now, it was only in the case of these so-called strangers

that you were paying out Judgmen~for and upon which this
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rate was fixed, isn't that s01

MR o MACHMAN~ No, I wouldntt say that, siro

THE CHAIRP~: All right. Tell us what other factors

came into play with the fixing of the rates.

MR o MACHMAN: In view of the members here, I indicated

at the beginning of my statement, that the scope of coverage

under a hospital professional liability policy was such that

in the main it would have application only to beneficiaries o

It would be the most unusual kind of a case, it seems to me,

and in my personal opinion, that would be brought by a stranger,

as you have Just referred to the,stranger,wbf.ch would be em­

braced by the insuring provision of our policies which 1 read to

you a short while ago o

THE CHAIRMAN: Will you repeat that statement about the

beneficiar~es in the main -

MR o MACHMAN: Well, the coverage we give under the hos-

pital professional liability policy, you will remember, is be-

cause of injury, including death, sustained by any person,
r

arising out of malpractice, error or mistake, in rendering or

failing to render to such person or to the person inflicting

the injury, medical, surg1sal} denta.l or nursing treatment.

It ~eems to me~ by reason. of th.-e language used, that as far as this in­

vestigation is concerned, we have pretty well tied this policy

up to beneficiary coverage.

THE CHAIRMAN: And the professional treatment the~eg of

necessity, would have to be to a beneficiary, and therefore,

the liability would really only be between those people, and not
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,"

a stranger o

MRo MACHMAN: I wish to emphasize the fact that that is

not exclusively so, but in the main ~t is.

THE CHAIRMAN: In the maino All right. Now, what other

coverages did you have besides that situation, as far as the

malpractice and so forth, what other coverage did you have in that

policy, insofar as strangers and beneficiaries, other than

those under treatment were concerned? I'm talking about

liability cases now, people who fell out of bed, and cases of

that sort, due to the negligence of the hospitalo

MR. MACHMAN: A person who falls out of bed, it seems to

me, would be a patient, and I would think that the allegation

there would be improper care, and therefore, the professional

liability policy would embrace that kind of a situation, also.

THE CHAIRMAN: You take that under the malpractice part?

MR o MACHMAN: Yes, I think we would o

THE CHAIRMAN: You would? Are there any other sources of

your policy, other than the ones you read, that might embrace

the stranger case?

MR. MACHMAN: Yes o ' Is that what you have in mind?

THE CHAIRMAN: Yes.

MR o MACHMAN: Well, I do think - I t ll answer your question ~

I do think that we might furnish protection under a hospital pro~

fessionaL liability 'policY 'fpr ,this lUnd of a situation, which

I offer by way of example and not as any limitation on the

scope of coverage.

THE CHAIR~AANg A little louder, please.

MR. MACHMAN: I offer by way of example, and not as any limita­

tion upon the scope of your inquiry. Supposing you, Mr. Stepacoff,

visited a friend of yours in the hospital and when you hit the
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.c.

hospital, you had a severe headache, and you turned to him and

said "Mr. Jones g do you have anything here that might help my

headache7 ft And he says to you '~hy, sure, Just take that pill over

there, that's what they give me for my headache" and you took

such a pill and perhaps the nurse concurred in that situation,

and you became seriously ill, and because you felt that (1)

the pill should not have been left lying around, and secondly, be­

c.auS.e the nurse should not have concurred in your ta.king the

pill~ you sue for the injury. It seems to me that our scope

of coverage would embrace that kind of a situation.

THE CHAIRMAN: Yes. Well -

MR. MACIDAAN: And you would be a stranger.

THE CHAIRMAN: That line of problem arose in New York state,

as you know, and that's when they had all this trouble about.

whether the defendant was irtthe adminlstrative field, or the

medical field, and that always gave rise to some pretty absurd

situations, as you know.

MR. MACHMAN: That is right, sir.

THE CHAIRMAN: All right. But that isn't what I'm trying

to find out here. What I would like to know is this - where a

stranger comes to the hospital, falls on a set of stairs which

is poorly kept, in a negligent condition. Under what clause

of your policy, does he find himself?

MR. MACHMAN: He does not find coverage under the hos-.

pital professional liability policy. He finds coverage under

this O.L.& T. liability policy, which I spoke of.

THE CHAIRMAN: And does that type of coverage also cover
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the case where a fellow is hit by a driver for the hospital who

is driving an ambulance and hits a stranger on the street?

MR. MACHMAN: Well, I think, Mr. Stepacoff, your example may

be a little unfortunate, because that involves automobile liability

insurance, and we are not talking about that. What it would

embrace is the falling on the sidewalk, on the stairs, or some

such thing.

THE CHAIRMAN: Well, if a member of a squad of the hospital is

driving an automobile and hits a pedestrian, that does not come

under any of these types of insurance, but has to do purely with

automobile policies?

MR. MACHMAN: That is right, sir.

THE CHAIRMAN: All right. I think we are simmering down to

a pretty fine point now. We'll get everybody into this act.

ASSEMBLYMAN CONNERY: The rates, though, that you quoted, Mr.

Machman, only had to do with the professional liability coverage.

We haven't gotten to the established rates under your O.L.& T.

coverage, have we?

MR. MACHMAN: That's right, sir.

THE CHAIRMAN: Now, Is there anything else that you can

think of that might be of help to the Committee in so far as

the hospital professional liability policy is concerned?

MR. MACHMAN: Well, so far as the scope of coverage is con­

cerned, what I have read to you is the insuring clause. Now,

1 did not mean to imply by that that in any situation yeu

fell within that scope of coverage that the policy applied.

There are certain exclusions that apply under the policy.

THE CHAIRMAN: Yes. Well, we are Just taking the broad

aspect here. We can't possibly deal with every detail of cases

91

You're viewing an archived copy from the New Jersey State Library.



I think so, if you feel it covers ­

Well, I say it that way because we don't

involved.

MR. MACHMAN: I can think of nothing else, sir.

THE CHAIRMAN: Yes.

ASSEMBLYMAN CONNERY: I would think we should have the

premiums on the O.L.& T. coverage with one hundred and three

hundred thousand limits, and also whether you would anticipate

that with this immunity removed, that there would be any in­

crease in those rates.

THE CHAIRMAN: Suppose we get down to that now. On your

O.L.& T. policies, what is the usual clause that you have there?

That is the basis of our problem.

MR. MACHMAN: I wonder if I can answer that question, just

to simplify the situation, by saying that we would cover, under

the O.L.& T. policy, generally speaking, whatever we do not cover

under the profession41~ l!abJlitY'P?~lcy. ~ wonder it' that would be

satisfactory?

THE CHAIRMAN:

MR. MACHMAN:

cover automobiles under that policy, we don't cover Workmen's

Compensation or anything like that, but there are lines of insurance

that I think you and other people are familiar with.

THE CHAIRMAN: I think that is generally understood. Now,

what doesO.L.&~T. in itself mean?

MR. MACHMA.N: Owners, La.ndlords and Tenants Liabil i ty In­

surance. It's just a name for a large area of insurance.

THE CHAIRMAN: Yes. Now, what are the - now let's assume

a hundred thousand - three hundred thousand liability policy,
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and what is the rate there?

~ffio MACHMAN: That I'm afraid, is going to be a little

difficult; it will take a little time to work out because, so far

as O.L. & T. liability insurance is concerned, we divide New Jersey

into several territories. The volume of experience is such as

respects O.L. & T. liability insurance that a more particularized

approach to the development of rates is possible. It is not possible

in the hospital professional liability insurance because, 8bviously,

that's a limited kind of insurance and having application to a

single classification of risks, whereas O.L. &T. liability insurance

has application to a various and considerable number of risks and,

hence, we break down our State of New Jersey into several territories.

THE CHAIRMAN: All right. Do you know of any instances where

any of your 200 companies have refused to write any O.L. & T.

policies since the Supreme Court decisions?

MR. MACHMAN: Absolutely not, sir.

THE CHAIRMP~: Has the rate - whatever the rate will be

and as you establish the rates in these cases - changed since

the rendering of these decisions?

MR. MACHMAN: It has not, sir.

THE CHAIRMAN: All right. Now then, we would like to

have the rates, if you will -

ASSEMBLYMAN CONNERY: Do you anticipate that the rates

will be changed and will increase as the result of these Supreme

Court decisions, in the OoLo & T. coverage?

MR. MACHMAN: Well, expressing my personal opinion, I

do not think they will change, so far as the O.L. & T. insurance

is concerned. My reason for making that statement is because,

as I look upon it, the O. L. & T. liability insurance,
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so far as hospitals are concerned, is a kind of coverage, having

particular application to strangers, and as such, there would be

no cha.ngeo

ASSEMBLYMAN CONNERY~ Well, a patient in a hospital can

slip on a soapy floor just as quickly as a stranger, isn't

tha.t so?

MRo MACHMAN: What would the reason be, sir, lack of care?

ASSEMBLYMAN CONNERY: Yes, tf the Janitor negligently mops down

the:.,corrldor,,{if a patient in leaVing the hospital, trips over

a defective nosing on the steps, and since the patients repre-

sent proba.bly the greater number of persons who occupy and use

the hospital, wouldntt you anticipate there would be more claims

by patients under the Q.L.& To features?

MR. MACHMAN: No. I think there would be more claims, yes, but

I think lhatlnost claims by patients, if not all claims by patients,

would be covered under the hospital professional liability policy,

on the grounds that the hospital should have exercised more care in

their handling of this patient, in permitting him to be ambulatory,

or some such thing as that.

ASSEMBLYMAN CONNERY: But there would a rise, wouldn't you

think, in claims,not~stinguishlngbetween Just claims or claims

that are without merit. Isn't it a fact that more people, patients,

etc., are going to have causes of action for general acts of neg~

ligence aside from the professional negligence?

MR. MACHMAN: I think that is an interesting point. If

you are suggesting that if the rule of immunity is abrogated,

that will result in more claims of all kinds being brought against
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hospitals, that is a good possibility, and we could agree with

that and we would have to evaluate that, yes, sir.

THE CHAIRMAN: Well, what you are saying is that the rate
•

will be reflected in the professional policy rather than in

the O.L. & T.

MR. MACHMAN: What I am saying is that if a change is

indicated, it is indicated more properly for hospital pro­

fessional liability insurance.

THE CHAIRMAN: That's where all these cases that Mr. Connery

has in mind, apparently, will fall, in accordance with your

estimate.

MR. MACHMAN: The case that we term a beneficiary case, yes.

THE CHAIRW~N: So that if the floor is not properly mopped

and somebody slips, you don't say that the hospital will escape

liability, except that you say the rate will be guided by the

hospital professional aspect rather than the O.L. & T. policy?

MR. MACHMAN: Yes, 1 think I would say that.

ASSEMBLYMAN CONNERY: You mention the out-patients - that

wasn't entirely clear to me - that it was eighty-eight cents

per hundred out-patient visits. Now, you cover those, of

course, the out-patients, under the broad provisions of your

policy against injury and accident?

MR. MACHMAN: Yes, we do.

ASSEMBLYW~ CONNERY: And would you anticipate that there

would be an increase ther~ in that rate?

MR. MACHMAN: Yes, 1 would.

ASSEMBLYN~ CONNERY: Do I understand also that it is

95

You're viewing an archived copy from the New Jersey State Library.



expected that within 60 to 90 days your new rate schedule will be

submitted to the Department of BanJdng and Insurance?

MR. MACHMAN: We expect to take early action, yes, sir.

THE CHAIRMAN: Do you think that the reasonable course that

this Committee should pursue on these bills would be to find

out what the position is on these rates after you have once

submitted them to the Commissioner? Don't you think that would

be the wise course to guide our actions?

MR. MACHMAN: I don't like to give you any advice, Mr.

Stepacoff, but it does seem to me that that would be a very

desirable thing to do.

THE CHAIRMAN: That would be a reasonable course to

follow, would it not?

MR. MACHMAN: It would seem so to me.

ASSEMBL YMAN CONNERY: M:c 0 r.,:8chman, we hav\::; been talking

about hospitals all along here and the insurance rates for

hospitals. How about churches and other religious organizqtions

and educational organizations that occupy known buildings, where

their activities are conducted? Can you enlighten us with

respect to those rates?

THE CHAIRMAN: May I suggest there, Mr. Machman, that we

first find out the last figure and then we will follow through

on this thing, so that we won't have any loose threads.

MR. MACHMAN: That's the advantage of trave ling wi th an

actuary. He does all the work, you see. Just to fill

in the time a little bit, perhaps I could comment upon the
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number of territories where we have the so-called O.L. & T.

liability insurance. We have seven territories. The rates

vary by territories for most classifications. I'm not sure

what the picture might be so far as--

MR. GRAVES: Speaking for the Mutual Bureau here­

ASSEMBLYMAN CONNERY: I think we might interject for the

record that Mr. Graves is speaking now.

MR. GRAVES: These particular rates here will be the rates

filed by the Mutual Bureau. They will not necessarily be the

same as those filed by the National Bureau for O.L. & T. So

far as the hospital malpractice is concerned,. the rates filed

by the Mutual Bureau are identical with those filed by the

National Bureau, but for the O.L. & T. the rates will vary

slightly, just a few cents as the base rate. I want to clarify

that because these might not necessarily be the rates filed--

THE CHAIRMAN: But for all practical purposes, these

rates are the rates that should govern both the Mutual and the

Casualty?

MR. GRAVES: That's right. There would be only a few cents

difference actually in the amount of the rates. The difference

there is on our technique of rate making. The Mutual Bureau

combines the experience of all of the companies of the Mutual

Bureau and of all of the companies of the National Bureau and

arrive at a rate based on the combined experience. It is the

policy of the National Bureau to base a' rate on the experience

of their own companies. That accounts for the slight difference

that may exist in the rates for O.L. & T. We have the same ter­

ritorial setup and the same classification, the same policy form.
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THE CHAIRMAN~ Now, can you give us those figures on the

rates on O.L.& T.?

MR. GRAVES:Now~ for the basicltmits,the rates for the hospital

in territory I, is 55 cents.That's on 100 square feet. Territory I

is the Jersey City territory, Jersey City and all of Hudson County,

and territory 2 is Paterson territory - territory 3 is Newark.

These differences come about by differences in the experience

and the rates arrived at. It varies from 55 ~ents variance in

terr"itary',I to 51 'c~mt$ !nterr,it.~r:tf2:~ 3ece1\t~ in territory 3 -

$2 cents .tnt~~ritory 4.
THE CHAIRMAN: Who is territory 4, please?

MR. GRAVES~ Territory 4 is Perth Amboy and 46 cents ­

THE CHAIRMAN: You know I'm from Perth Amboy, and I don't

like that high rate. 52 cents is awfully high for us. Wouldn't

you say so, Mayor Greiner?

MR. GRAVES: 46 cents in territory 5, which is Atlantic

City - 48 cents in territory 6, which is Essex County, and I

believe Bloomfield, EaST Orange, Orange and that section of New

Jersey.

THE CHAIRMAN~ Essex County other than Newark.

We GRAVES: Yes.

THE CHAIRMAN; You have a separate rating for Newark.

MR. GRAVES: Yes.

THE CHAIRMAN: I think you said 38 cents for Newark.

MR. GRAVES: Newark territory is all the area within the

limits of the City of Newark.

THE CHAIRMAN: Yes.

MR. GRAVES: And that part of Hudson County west of the
98
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Hackensack River.

THE CHAlruv~: Yes. Number 6 is Essex County - 48 cents.

MR. GRAVES: Right. And then there is 48 cents in Territory

7, which is the Lakewood territory, Linden, New Brunswick, and

all the rest - Camden and the remainder of the State.

THE CHAIHMAN: Now, when you say 55 cents or 51 cents, as

the case may be, what do you mean?

MR. GRAVES: In determining or attempting to measure the

hazard, it is necessary to get some concrete measurement, the

one they use to apply the rate. It is the area of the building

which is occupied, which is used as a basis for determining the

rates - the number of square feet of the area.

ASSEMBLYMAN CONNERY: Is this 100 square feet, 55 cents?

MR. GRAVES: 55 cents per 100 square feet.

ASSEMBLYMAN CONNERY: And is that the basic rate or for 100­

MR. GRAVES: That is the basic rate.

ASSEMBLYW~ CONNERY: This is the basic rate, 55 cents per

100 square feet.

MR. GRAVES: Yes, 55 cents per 100 square feet.

THE CHAIRMAN: Since we are soaking Perth Amboy so much and,

to take an example from Perth Amboy, in order to arrive at the

rate that Perth Amboy would have to pay, we take the total

number of square feet in the hospital, divide that by a hundred

and find out how many units of a hundred are in there and

multiply that by the rate.

MR. GRAVES: Yes.

THE CHAIRW~~: Of 52 cents.
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THE CHAIRMAN~ And that gives you the policy premium?

MR. GRAVES: This is for B.I. - bodily injury only.

ASSEMBL~~ CONNERY: That would be for what? Five and

ten cove rage 7

MR. GRAVES: Yes, five and ten coverage.

MR. MACHMAN: Now, there is no aggregate on that, Mr.

Stepacoff. We have no problem on that. It's five - ten.

Thatis per person - five thousand dollars and ten thousand

dollars per accident. With no aggregate limit on O.L. & T.

liability insurance.

THE CHAIRMAN: In other words, either a hundred people

can come under the ten thousand -

MR. MACHMAN: The only limitation would be on the number

of people injured in a single accident.

THE CHAI RMA.N~ Yes. In 0 the r wo rds, the s arne as in an

automobile case.

MR. MACHMAN: Yes, that's right.

THE CHAIRMAN: And are those the only limits you have ­

five and ten? Or can you get higher limits?

MR. MACHMAN: Oh, yes. They are bas ic lim! ts. They

compare with this 5 - 15 limit on professional liability

insurance.

There is one other thing I think should be mentioned and

that is that the rates that Dr. Graves gave you are bodily

injury liability insurance. There are additional rates for

property damage liability insurance.

THE CHAIRMAN~ 1 understand. But you can get as much

co ve rage as you wan t 7
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If you can net the company to sell it to you,

. '

-'

NiR. IVIACHMA.N:

sir; ye s , sir .

THE CHAIRW~N: Now, if that is the basic rate, how do you

arrive at the rates for the increases--

MR. MACHMAN: We have a limit table that is filed in the

State of New Jersey, which has been ~redicated upon experience,

and we will give it to you in just a moment, sir.

MR. GRAVES: You will note that we are bureau representatives;

we are not agents and, therefore, are probably not as familiar

with the use of these manuals as one might be. We Just mak~ them

up.

Iv1R" WJl..CHWLAN : Well, I wo f!' tIE- n d my;) \.; 1:[ toth 8 t .

ASSEMBLYMAN CONNERY: Does that mean that you can't read

your own writing?

MR. GRAVES: The factor to be applied for 100,000 - ?OO,OOO ­

that was the example you asked about, I believe - is 1.88. So

the basic rate that we arrived at, your 52 cents that we had

reference to, you multiply that by the factor 1.88; in other

words, not quite double, to arrive at the rate which would

carry a limit of 100,000 to 300,000.

ASSEMBLYW~ CONNERY: Would the basic rate be doubled to

increase the coverage from five and ten to one hundred and

three hundred?

MR. GRAVES: A little less than double.

ASSEMBLYMAN CONNERY: A little less than double.

r\~ i-t, Ci [-{tVE: S : Th <:1 t's r i gh t. F act 0 r 1. 3:),

! see.

ilL: CHI'cl-~/FN: ~Hhen you say 1.30, you fIje an ~ 1. ;:.
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MRo GRAVES~ No~ we take the rate of 52 cents ­

THE CHAlffi~N~ Yeso

MR. GRAVES~ -- and multiply by the factor 1.88.

THE CHAIRMANg I see.

MRo MACill~Ng In effect, you are increasing the rate

88 percent. ThatUs what it adds up to. One is unity. You see,

you are adding your 55 cents in by mUltiplying by 1.88.

THE CHAIRMAN~ 1 see. And then that gives you a coverage

for a hundred thousand.

MRo GRAVESg One hundred - three hundred.

THE CHAIRMAN~ Yes. One hundred - three hundred. Now~

can you give us in dollars and cents --

MRo GRAVESg That would be $1.08 per one hundred square

feet of floor areao That would be the rate for one hundred ­

three hundred thousand.

THE CHAIRMANg $1.087

MR. GRAVES~ $1.08.

THE CHAI~~Ng Per square foot?

MR. GRAVESg Per one hundred square feet.

THE CHAIRMAN~ Per one hundred square feet, as against

the unit rate of five thousand - how much would that be?

MRo GRAVES~ The unit rate there would be fifty-two cents.

THE CHAIR~~Ng So that to summarize that, Mr. Graves, a

five thousand-ten thousand O.Lo & T. policy would be based upon

a unit of fifty-two cents p and the one hundred-three hundred

thousand policy would be based upon a unit of $1.087

MR. GRAVESg That is correct, yes. Now, you will note

that we have an elaborate classificat ion system here. I mean,
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schools we have put in one classification, hospitals in another

classification, camps in another, churches in another class­

ification, and so ono There are rates for each different

classification, for each different territory.

THE CHAIRW~N: Yes. We want to get the churches and schools

next because that is our problem as I see it.

Now let me ask you one other question with reference to

aoLo & T: We are up to 100-300,000. Suppose we wanted 250­

500,000, what would the rate per hundred there be?

MRo MACHMAN: We don't have those figures with us, Mr.

Stepacoff. Could you select some other grpup? Would you

like 250-250,000, for example?

THE CHAIRMAN~ Two hundred fifty - two hundred fifty, or-­

MR. MACHMAN: That's 1090.

THE CHAIRMAN~ Do you have 250-300,0007

MRo MACHMAN: Yes, we do 0

THE CHAIRMAN: Let me have that.

MRo MACHMAN: 1.930

THE CHAl RM.AN: 1. 93 pe r h und re d ?

MRo MACHMAN: No, that's the factor to which you apply

the rate.

THE CHAIRMAN: Give me the dollar and cents rate.

MR. MACHMAN: That is 1093 times the rate. That's what

it iso

MR. GRAVES: This rate wi 11 be $1.00. 1 would like to

correct the other to 98 cents instead of $1008.

THE CHAIRMAN: Instead of $10108 you want 98 cents?

MRo GRAVES: That's right.
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THE CHAIRMAN~ In other words, 52 cents is your basis

for 5,000 --

MR. GRAVES: 52 cents is the basis for the 5,000; 98

cents would be for the 100,000 - 300,000; and $1.00 for the

rate of 250,000 - 300,000.

THE CHAIRMAN: Mr. Connery, do you have any further

questions on this aspect of the case pertaining to hospitals?

ASSEMBLYMAN CONNERY: No. 1 did ask the other question

in connection with the churches, and 1 understand that you

had inquired about the schools. 1 wonder if they could give us

those classifications?

THE CHAIRMAN: Suppose we start out with the churches.

Is that all right with you, Mr. Connery?

ASSEMBLYMAN CONNERY: Yes.

THE CHAIRMAN: Suppose we start with the churches now.

Before we get to the figures, Mr. Machman, has there been any

instance in which any of your companies have refused to write

any policies as a result of the Supreme Court decisions with

reference to churches?

MR. MACHMAN: Not to my knowledge, sir.

THE CHAIRMAN: Have they cancelled any policies by

reason of the decisions?

MR. MACHMANg Except what 1 heard this morning, not to

my knowledge. 1 guess that was hospitals, anyway.

THE CHAIRMAN~ Pardon me?

MR. MACHMAN: As I recall it, this morning the point

was made that a hospital policy had been cancelled. No, not to

my knowledge.
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THE CHAIRMAN: Not to your knowledge.

MR. MACHMAN: No, sir.

THE CHAIRMAN: But none of your companies have cancelled

them, ha.ve they?

MR. MACHMAN: Not to my knowledge, sir.

THE CHAIRMAN: Mr. Rafferty, will you give me the name of

that company?

MR. RAFFERTY: My recollection is that it was the

Standard Accident Assurance Company.

MR. MACH~I~N:, General Accident, I think, Mr. Rafferty, sir.

MR. GRAVES: I have this calculation en churches now, if

you would like to have that.

MR. RAFFERTY: Thank you very much, Mr. Stepacoff for

giving me an opportunity to clear up something that apparently

was misunderstood. This is the text of my report from the

Diocese of Camden:

"In only two cases has a suit been brought
against any parish during the nineteen years
that the Chancery Offices handled the in­
surance. The first suit was brought against
Church of st. Anne of Wildwooc1. 11

- Then the
furthe';1" remark: "However, after the sni t
brought against the Church of St. Anne,
Wildwood, the General Accident Assurance
Corporation refused to issue a new policy."

Now, it is apparent from that that this has nothing whatso-

ever to do with the Supreme Court decision, but was antecedent by

some years. We are speaking of the nineteen year period, so there-

fore,itgoes back much prior to the Supreme Court decision.

THE CHAIRMAN: That certainly clears that up, doesntt it,

Mr. Rafferty?
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MR. RAFFERTY: Now, the next thing that I would like to add,

and I neglected to state this, is that the rate in Ohio on

outpatients, which has just been referred to by these two gentlemen,

based upon a unit of 150 persons or outpatients, was increased

in the period mentioned from 40i to $1.15. Now, that is on the

unit of 150 outpatients in the State of Ohio.

ASSEMBLYMAN CONNERY: In other words, it just about

tripled.

THE CHAIRMAN: Do you know, Mr. Machman, whether or not

the companies that are embraced in your Bureau cover any of

the churches under the Diocese of New Jersey?

MR. rJU:\CHfJfAN: I do not know, sir.

THE Clv\Iruv~N: What is the cost for a basic 5,000 policy?

MR. GRAVES: Again taking as an example Territory 4, the

base rate there is 1+6 cents per 100 square foot floor area.

For the 100,000-300,000, the rate would be approximately 86 cents:

THE CHAIRMAN: 86 cents, did you say?

MR. GRAVES: 86 cents, yes, for the 100,000-300,000.

Now, for the 300,000-300,000 the rate would be 89 cents. That

is for territory 4. This is for Class 183 churches. The other

referred to hospitals.

MR. CONNERY: 14.6 for 100 square feet --

THE CHAIRMAN: No. 46 cents.

MR. GRAVES: Point 46, 46 cents.

MR. CONNERY: Oh, excuse me.

THE CHA I RTJlAN : l.j.6 cents for the basic $5,000 policy.

And for one hundred - three hundred thousand it is 86 cents.
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MR. GRAVES: Right.

THE CHAIRr~N: For the three hundred - three hundred,

89 cents.

MR. GRAVES: Right. 89 cents.

THE CHAIRMAN: Any further questions on the churches,

Mr. Connery?

MR. CONNERY: No.

THE CHAIRMAN: All right. Now, we will go down to

schools. Mr. Machman, have your companies, any of them, refused

to write pol icies for the schools?

MR. MACHMAN: Not to my knowledge.

THE CHAI RMAN : Since the advent of the decisions?

MR. I'-IJACHMAN: No, sir, not to my knowledge.

THE CHAIRMAN: Do you know of any cases where they have

cancelled any existing policies because of the Supreme Court

decisions?

MR. MACHMAN: May I ask you a question, sir?

THE CHAIRMAN: If 1 can answer, I'll try to help you.

MR. MACHMAN: To what extent does the decision and 204

affect the schools? To the same extent that it affects other

charitable institutions?

THE CHAIRI'-lJAN: The effect of 204, with reference to

schools, was to place the law in the same position as it existed

prior to the Supreme Court decisions. The Assembly Substitute

keeps that situation intact, namely, as it existed prior to the

Supreme Court decisions.

MR. r~CHMAN: How does the Collopy case affect the

situation?

THE CHAI~~: Well, the Collopy case would have rendered

schools, the organization of the schools, liable.
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ASSEMBLYMAN CONNERY: Destroys any immunity that the schools

previously enjoyed with respect to accidents and injuries to

persons occurring through the negJigence of the agents ­

employees of the schools, etc.

MR. MACHMAN: Are we talking now about schools

THE CHAIRMAN: We are not talking about public schools.

We are talking about schools that are operated by religious and

charitable organizations.

MR. MACHMAN: Now would you repeat your question, Mr.

Stepacoff, please?

THE CHAIRMAN: Yes. First of all, 1 want to know whether

or not any of your companies have cancelled any policies that

they had with charitable schools as a result of the Supreme

Court decisions?

MR. MACHMAN: My answer to your question still stands - not

to my knowledge.

THE CHAIRMAN: Of course, Mr. Machman, 1 believe it is

reasonable to assume that if the Legislature passes legislation

reaffirming the decisions of the Supreme Court, the rate for

these charitable schools will increase.

MR. MACHMPN: If the Legislature enacts legislation re-

affirming the decision of the Supreme Court?

THE CHAIRMAN: Yes, reaffirming the decision of the Supreme

Court.

MR. MACHMAN: Assuming your bill is signed by the

Governor; is that your point?

THE CHAIRMAN: Well, no. You see, the bill that we have

propounded, and which is presently before the Governor, does not
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I think parochial would be all-embracing.

I had that in mind, sir.

And the amount of the increase cannot be

109

affect schools - does not effect the imposing of liability on

schools, it only effects the imposing of liability on hospitals.

MR. MACHMAN: Yes. You are directing your question to

your bill, 2047

THE CHAIRMAN: No, because I feel that the rates that you

had before the Supreme Court decision, and the law if passed by

the Committee is substituted, won't change because the schools

are in the same position they were formerly.

MR. MACHMAN: That's right, sir.

THE CHAIRMAN: But I am asking you whether or not we can

anticipate an increase in the rates if the Legislature reaffirms

the doctrine of the Supreme Court, with reference to the schools.

MR. MACHMAN: I would hazard the guess that as respects

parochial schools an upward adjustment of rates would be

indicated, yes.

ASSEMBLYMAN CONNERY: Well, that would be all private

schools, wouldn't it7 Schools operated by The Friends, by the

j ewi sh ReI ig ion?

MR. MACHMAN: Any parochial school.

ASSEMBLYMAN CONNERY: All charitable or religious schools.

It wouldn't necessarily solely affect the catholic schools.

MR. MACHMAN: Parochial, I think, embraces something

beyond Catholic.

THE eHA I RMAN :

MR. MACHMAN:

THE CHA I RMAN :

determined by you.

MR. r~CHMAN: No, it cannot, sir.

THE CHAIRMAN: And will not be able to be determined by you

until you have the experience, unless you draw a parallel from

other states.
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MR. ~CHMAN~ That is right, sir.

THE ~IRMAN~ They are the only two ways you can ascertain

them?

MR. MACHMAN: That is right, sir.

THE CHAIRMAN: That,'s, .the d.n1y way that ~nyb9dy can argue

intelligently against an increase or in favor of a decrease ­

MR o MACHMAN: We would like to be so characterizeed,

inte 11 i gently.

MR. GRAVES: In regard to the particular rate, therefore,

for parochial schools ll the unitsof measurement now are different,

it is the number of pupils, the rate - the basic coverage is six

cents per pupil, point 06.

THE CHAIRMAN: That's a $5,000.00 policy1

MR. GRAVES: That's for the $5,000.00 policy. Now, for the

lOO~300,000 policy, the rate woulq be eleven c~nts, and the rate

for the 300,000 - 300,000 ---;-11ne It off t.o twelve cents.

THE C~IRMAN: So, in order to effect an increase of

$200,000 for one individual, it represents just one penny -

MR. GRAVES: It's a little bit over that.

THE CHAIRMAN: Tt's a penny Inc~ease per pupil, is that

correct 1

MR. GRAVES: Six cents per pupiL If you increase it to

$100,000, it goes to eleven cents, or five cents per pupil.

THE CHAIRMAN~ Yes, and from $100,000 to $300,000,an in­

crease of $200,000 liability that would be less than a penny

to effect a $200,000 increase.

MR. GRAVES: That's right.

THE CHAIRMAN: And the only way that rate will be affected
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or changed, would be based purely on a basis of experience, as

the cases come along.

MR. GRAVES: Well, these factors are determined on the

basis of experience. Those factors would not change. What

would change would be the basic rate itself if the experience

so indicated that the increase is necessary.

THE CHAIRMAN: Yes, the basic rate will be determined

by the experience factor.

MR. GRAVES: By the experience, yes, in the particular

state and territory.

THE CHAIRMAN: Yes. Now, this might be strictly in the

realm of speculation, and if you feel you can't answer, we don't

expect you to, but do you anticipate that with this abolition

of immunity, do you foresee catastrophic situations with reference

to schools?

MR. GRAVES: No. I would say I would see a tendency for

the rates to increase in the future, but how fast that will take

place, I don't know.

THE CHAIRMAN: Do you think that the rates would be so

great that they would be beyond reason?

MR. GRAVES: No.

THE CHAIru~N: Do you think that the schools will be

able to operate as they have in the past?

MR. GRAVES: Certainly.

THE CHAIRMAN: You don't think the amount of change will

be so great?

MR. GRAVES: If we have the same type of rates in other

states for schools where they do not have immunity - it's hard

I I I
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to compare one state with another. It's even hard to compare

Newark with Perth Amboy because of the difference in experience

within each territory. So it is hard to compare one state here

with another state in this particular line of insurance because

it is so definitely determined by the p~ ticular classification,

by the territory, and by the experience the company has had.

THE CHAIRMAN: Now, as to the experience that you have

had in other states when this immunity was done away with, has

there been any closing down of schools because of their doing

away with immunity?

MR. GRAVES: Not to my knowledge.

THE CHAIRMAN: Has there been a single instance of a

school being closed down because the costs were prohibitive?

MR. GRAVES: Not to my knowledge. I might be able to

find a state here which does not have the immunity for quite

some time and see what the school rate will be and compare them.

THE CHAIm~N: Can you give us some figures on that?

MR. MACHMAN: Do you want to talk about schools, Mr.

Stepacoff?

THE CHAIRMAN: We are talking about schools now.

MR. MACHMAN: Hospitals do lend themselves to a better

analysis along those lines.

THE CHAIRMAN: Well, wetll take both. We'll take the

schools now.

MR. ~~CHMAN: Well, if we could get back to professional

liability insurance again

THE CHAlruv~N: On the hospitals?

MR. M4CH~~N: On hospitals.
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THE CHAIRMANg Yes. All right, if that's easier for you,

let's do that.

MR. MACHMAN: Mr. Rafferty made the statement that in Ohio,

as a result of the Avalon case, the per bed rate went from $4.00

to $11.50, and the hundred out-patient visits rate went from, 1

think it was, forty cents to $1.50. I simply wish to confirm

that that actually took place - it took place because of the

Avaton decision, which, in effect, abrogated the defense of

immunity in the State of Ohio for charitable institutions. I

think the case involved was a hospital case, too - 1 think it

was right in point.

THE CRA IRMAN: Do you know whether in Ohio, any of the

institutions shut down because of this?

MR. MACHMAN: Not to my knowledge. We have had meetings

with the Ohio Hospital Association in the past, and we intimated

what would happen if this doctrine of immunity were moderated

in any degree, and they were well aware of what would happen

when it did take place, and we have heard no repercussions as a

result of the rates that we have developed since then.

THE CHAIRMAN: How many years have elapsed since the doing

away of the immunity in Ohio?

MR. MACHMAN: I think it's about a year and a half. I

don't believe it goes back five years, sir. And the Avalon

case - I don't believe that can be -

THE CHAIRMANg Mr. Rafferty indicates about five years.

MR. MACHMAN: I don't think so - 1 could be wrong.

THE CHAIRMAN: Will you get that figure for us.

ASSEMBLY1AAN CONNERY: But in any event, it does indicate
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that the insurance costs, the insurance rates tripled, is that

right?

MR. ~CHMAN~ Practically tripled.

ASSEMBLYMAN CONNERY: They want from $4.00 to $11.50 -

MR. ~CHMANg Put it another way, they were increased

MR. RAFFERTY~ Avalon vs. St. John's Hospital, in 1956.

THE CHAIRMAN~ Put ,that as Mr. Rafferty's statement,

that Avalon vs. the hospital was in 1956.

MR 0 RAFFERTY: That is already in my presentation of this

morning, as 1 recollect.

THE CHAIRMAN: All right.

MR. GRAVES~ For this same precedent, and this is Graves

speaking now, Mutual Bureau, in regard to the classification of

schools, parochia1 9 - classification 323, which we d!scussed,had

a rate of .06 in New Jersey. The corresponding classification

rate in Ohio is .09, or a 50% increase in the rate.

THE CHAIR~N: That's for the schools?

MR. MA.CHMA.N: With respect to schools.:

MR.·GRAVES~ This is the actual experience. As a matter of

fact, there is one territory, the remainder of the State territory

in Ohio, Which has a rate of .04, which is less than the rate in

New Jersey of .06. So it's pretty difficult to indicate Just

what is the source of your particular rate level. All we can say,

it is based on the experience in the state and territory and
changes

for that classification. Records' are l.kept and rate/made when the

experience has shown that an increase is necessary.

THE CHAIRMANg I believe, Mr.Machma~, you wanted to go back to
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\
the hospital situation and analyze that? Do you want to

analyze it any further?

MR. NIACHMAN: Well, I simply wanted to go back to the

hospital situation, Mro Stepacoff, because I think it has been

perhaps a little confusing, to you and the people present, to

get into an insurance situation of this sort without the

necessary background, so to speak, and I thought that the pro-

fessional liability insurance for hospitals lends itself to a

better understanding than perhaps any other classification of

risk, and therefore my comments on what happened to the hospital

rates for not-for-profit hospitals in Ohio when the doctrine

of immunity was abrogated.

THE CHAIRMAN: Is there anything further you want to say in

your analysis on that subject?

MR. MACHMAN: No, sir, but I would be very happy to answer

any questions you may put to me.

THE CHAIRMAN: Mr. Connery, any questions in that respect.

ASSEMBLYMAN CONNERY: No, I have no further questions.

THE CHAI RMAN: We've covered the churches; we've covered

the charitable schools, and we've covered the hospitals.

Could you tell me in what category a Y.M.C.A. or Y.M.H.A. or

a similar institution would fall?

Mrt o MACHMAN: I should think that would be in the nature

of a charitable institution; wouldn't you, sir?

THE CHAIRMAN: I think I would classify all of these - the

three that we have discussed, together with the welfare

organizations - as eleemosynary institutions.

MR. MACHMAN: That means the same thing, sir, I believe.

THE CHAIRMAN: Except in fancy legal language.
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MR. GRAVES: May I make one point about the rate changes.

A$,:~j rating bureaus we III collect the experience of all the

companies that we can in the class and territory for New Jersey.
consisting

The rating committees/of the Underwriters of the various companies

will go over those figures and arrive at a rate. That rate

would be presented to the Commissioner before any change would

be made Py any company. That rate will be presented before

the CommIssioner for his consideration. If he approves of the

rate change, then the rate would be promulgated and used Py all

members and subscribers of the company.

THE CHAIRNIA.N: Mr 0 Machman -

MR. Mi\CHMA.N ~ Ye s, s I I" 0

THE CHAIRMAN~ Your companies represent companies who write

polIcies throughout the entire United states?

MR. NIA.CHMAN: That Is ~!ght~slr.

THE CHAIR~: Do you know of any instances in any states

where anyone of your companies refused to write a policy because

of the doing away of immunity?

MR. MACHMAN~ 1 do not, sir.

THE CHAIRMAN: Do you know of any instance where a company

has terminated a policy, an insurance policy, because of the

inception of this new concept?

MR. MAC~N~ Do you mean by that question, sir, that if

a policy were issued on the basis of immunity, and sometime

during the policy term, that concept changed, SQ, that no longer

was there any immunity, was such a policy cancelled?

THE CHAIRMAN: Yes.
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MR. MACHMHNg 1 do not know whether that actually takes

place 8 but I would assume that that could take place, unless

an interim adjustment of rates were made. On the basis of pure

logic is the way I am answering your question.

THE CHAIRMAN~ Yes. But because of a matter of policy,

because of the change of no longer haVing immunity, in and of

itself, is that a sufficient reason?

MR. MACHMAN~ It would not be a question of policy, as I

understand it g it would be a question of rate adequacy, or in-

adequacy, as the case might be. Does that answer your question?

THe CHAIRMAN: I believe it does.

ASSEMBL"'YM.A.N CONNERY: Your Bureau performs a service for

two hundred companies. Do all of those companies write this type

of insurance, that is, hospital liability insurance, or is there

only a limited number that are interested in writing that type of

Gov~rage?

IViR. Iv1l-\CH~Jlj-~N: ltd lUte to answer that question by saying

that all of our companies, I bel1eve,- it's a rare exception, if

there is any except!on··-can write insurance for any kind of the

charitable institutions. which have been mentioned up to this

time. It may well be, however~ with respect to hospital pro­

fessional liability insurance, that a lesser number of companies

would be interested in writing that form of insurance than

•

insurance for other types of charitable institutions. That's a

specialized line that requires special claim handling, and

traditionally not all of our companies have been interested in

the writing of that kind of insurance.

ASSEMBLYMAN CONNERY: You don't know with percentage of

your companies write hospital insurance?
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MR .. MACHMAN~ I do not ..

ASSEMBLYMAN CONNERyg Is the same situation true with

respect to your organization, Mr. Graves?

MR .. GRAVES~ That is correct ..

ASSEMBLYMAN CONNERYg You don't know the number of - your

Bureau represents sixty companies, or acts for sixty - you

don't know -

MR. GRAVES: It would be a much smaller number than that,

actually writing the professional hospital - that is a very

definite specialized line" and there are only a few of the

companies, I would say, that would be writing that particular

ASSEMBLYMAN CONNERY~ It would only be a few of the sixty

companies, that your Bur~au represents -

MR .. GRAVES ~ Yes.

ASSEMBLYMAN CONNERY: That writes hospital liability coverage?

MR. GRAVESg That's right. The mutual companies, the members

and subscribers of the Mutual Rating Bureau.

ASSEMBLYMAN CONNERY: Thank you.

THE CHAIRMAN~ Now, can you give us any reason why there

are so few companies that write that type? Is it because they

are worried about the rates?

MR .. GRAVES~ NO$ they Just simply have not specialized in

the malpractice field, which is a very definite specialized field.

Lots of our companies t specialty is the automobile liability in-

surance and Workmen's Compensation. Now, a few of the large com­

panies have been interested in Accident and Health Insurance, and

the very large companies that have gotten the specialization for

writing malpractice have written that line of insurance, but it is

very definitely a highly specialized line, and the normal mutual
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company member of our organization, would not normally write

the hospitals. Now, as far as the O.L.& T. is concerned, and

these other lines, they do write them.

THE CHAIRMAN: So itJs a matter of coincidence, rather

than design on their part, not to write this particular type

of insurance?

MR. GRAVES: That is correct.

THE CHAIRMAN: You don't feel that it has any relation to

the fact that the rat~may be higher, or the potential liability

may be so great that it would knock them out of business?

MR. GRAVES: It has nothing to do with the question of

immunity or not immunity, nor does it have any question as to

whether the rates are, in their jUdgment, adequate, or not

adequate.

THE CHAIRN~: Anything further, Mr. Connery?

Thank you kindly, gentlemen. You have been of very much

assistance to us.

MR.MACHMAN: May we leave now, Mr. Stepacoff7

THE CHAIR1~N: Yes, you may. Incidently, if anyone here

would like to have the benefit of the testimony of these gentle-

men, if there is any quest ion that you would lOw to propound to them,

if you will indicate that in writing immediately, ltd aslt both

Mr. Machman and Mr. Graves to stand by for a few minutes, so that

all of us would have the benefit of their expert jUdgment. Will

you raise your hand if you have any questions that you want to

direct~,1 see one gentlemen,.. two. Will you write your

question out and bring it up to us, please, and weIll pro­

pound it to these gentlemen.
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I do not know.

I wouldn't know.

You wouldn't know that. All right. That

I'll ask Mr. Johnston, if you will,

THE CHAIRMAN: We'll address these questions to both of you

gen t 1emen and the one competent to a.nswe r wi 11 answe r if he em.

The first question is: How many insurance companies in the

United Stat~s write the coverage that we discussed today - write

that type of policy? How many compaf1i~s are there?

MR. MACHMAN: Would this be for all charitable institutions,

now? Is tha.t what the question refers to?

THE CHAIRMAN: Yes, for all.

MR. MACHMAN: Speaking for the National Bureau, it is possible

for all of our companies to write that insurance and the possi­

bility is that they d0 write that kind of insurance.

THE CHAlffiv~: The question is: How many companies in toto

are there in the United States that write similar insurance?

MR. MACHMAN:

MR. GRAVES:

THE CHAIRMAN:

disposes of that.

rvlR. JOHNSTON: Would it be of any help if I say that there

were 11 companies in 1956 that wrote professional practice for

hospitals in New Jersey?

THE CHAIRMAN: I would lik.€ to verify that with Mr. Machman.

MR. MACHMAN: I cannot verify it but, certainly, if Mr.

Johnston says that is so, that must be so. I mean, he has the

figures and that is the nature of his operations and he must

know.

THE CHAIRMAN:

then.

Mr. Johnston, are those 11 companies that you have reference

to members of this body that Mr. Machman represents?
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MR. JOHNSTONg Not a!l of them. As you know, there are

other groups of policy companies that do not belong to the

Bureau. 1 expected to bring this out--

THE CHAIRMANg Well, we'll give you a chance. What

I would like to know is what number of these 11, if you know,

are represented by companies represented by ~T. Machman.

MR. JOHNSTON g

THE CHAIRMA.Ng

Mr. Machman?

1 don't know.

You don't know that. Would you know,

MR. M\.CHMAN g Probably the largest write~ of professional

liability insurance for the hospitals in our Bureau are the

Aetna and the U.S.F. and G. So I would assume that probably

of the 11 companies that Mr. Johnston refers to, at least 2

of them would be our members.

MR. JOHNSTON: Where Aetna wrote 1, U.S.F. and G. wrote

12. U.S.F. and G. in 1956 was the largest and had more hospitals

for malpractice than any other company.

THE CHAIRMAN ~ Now~ with reference to the O.L. and T.

policies, do you know?

MR. JOHNSTClI: No. More people write O.L. and~T. who

do not belong ~o the Bureau than do bureau members.
;

TIfE CHAJRM\..l\J: Do you know what percentage of your

bureau members write O.L. and T?

MR. MACHMAN: In the state of New Jersey?

THE CHAIRl\ILt\N ~ Ye s ..

MR. MACHMANg One hundred per cent of them.

THE CHAIRMAN: Well, there's another question here: Do

Catholic schools have different rates from non-Catholic

schools?
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MR. ~CHMANg NOb they do not.

THE CHAIRMANg Does that answer· the question, whoever

propounded the question? What is your name, sir?

MR. BARTELL: Bartell.

THE CHAIRMAN: Mr. Bartell has raised the question and

your answer is that there Is no difference; is that the idea?

MR. ~CHMAN: Except that parochial schools are class­

ified differently than public schools, but all parochial

schools are classified the same way whether they be Catholic,

Protestant, Jewish or any other denomination.

THE CHAIRMAN: All right. That answers that.

The next question here, and it gives the name of the

individual who propounded this: What is the professional

liability rate in California?

MR. JOHNSTON: The answer is $24. But 1 want to hear

him say it.

THE CHAIRMAN: All right. He wants to hear you say it.

MR. MACHMAN: Unfortunately, we do not have that

information, so we will have to rely on Mr. Johnston's statement.

THE CHAIRMAN: 1 believe the last question from the

assemblage is - and this is addressed to both of you:

Wouldn't the prospect of more coverage and greater liability,

based on experience, attract more companies into the field?

Who propounded that question?

MR. JOHN TOMASIN: My name is John Tomasin.

MR. MA~N: Would you repeat the question, please?

MR. TOMAS IN: Wouldn't the prospect of more coverage and

greater liability, based on experience, attract more companies

into the field?
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~m. MACH~M\N: I dontt know what the question means by more

coverage - what is meant by that?

MR. TOMAS IN: Wouldn't the prospect that the eleemosynary

institutions are all out to get insurance, if they can get it,

and get large amounts of coverage, therefore increase the amount

of business involved - wouldn't that of necessity, based on

experience, tend to attract more of the 100 companies than you

have into th~ specialized field because it is more lucrative7

MR. MACHMAN: It seems to me there are two things that would

attract more insurance companies to write this kind of busines5 -

the first would be, and the most important, as I see it, great

adequacy. That to me, is paramount in attracting insurance

companiesto the writing of any kind of insurance, as far as that

is concerned.

THE CHAIRMAN: Yes, and in a large measure that depends upon

the Commissioner of Banking and Insurance.

MR. MACHMAN: Yes, indeed. The second point that is of im-

portance, as mentioned to me by Dr. Graves, is whether or not

the company is equipped to handle the specialized field. Claim
in

practices are such;hospital professional liability insurance that

you have to have experienced personnel, clai~men, as well as

underwriters, to insure that type of risk.

THE CHAIRMAN: All right. By reason of this discussion, are

there any further questions evoked in anybodyts mind? All right,

then I take it thatts all, gentlemen, and thank you very, very

much. You were very helpful.

Now, we ought to take somebody who is against the immunity;
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let's hear from the first witness here, Albert C. Barclay, an

attorney of Hightstown, New Jersey.

MR. BARCLAY: Mr. Chairman and members of the Committee, I

am Albert Barclay, practicing law in Hightstown. I am not a

negligence lawyer, just a plain country lawyer, and I am not

a member of the National Association of Claim Adjusters. Why,

you may ask, am I here? I guess you might say that I am here

to represent the thousands of individuals who would be adversely

affected by the adoption of the proposed legislation. As a

lawyer, 1 have followed for many years: the doctrine of charitable

immunity, always feeling that it was grossly unfair.

When the New Jersey Supreme Court recently discarded the

outmoded doctrine of charitable immunity, 1 felt that a giant

step had been made in the right direction. Being impressed

by the soundness of the Court's reasons for abolishing immunity,

1 came here tQday hoping to hear counter-arguments. Frankly,

1 have heard nothing that answers the logic of the recent

Supreme Court decisions. It has been argued that the good of

the indiVidual must yield to the common good of all people,

but no facts were given to establish that the proposed legis­

lation was for the common go~d. In fact, it would tax your

imagination to find anything in the proposed bill that would

benefit all the people. It has been suggested that immunity

should be granted because these organizations are volunteer

organizations. Now, as you men know as attorneys, it is fun-

damenta1 law that a volunteer is liable for his negligent actS.

If 1 1m riding along the highway today in my car, and 1

see some old lady standing in the sun, and 1 pick her up and
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give her a ride, if I am negligent and she is injured, I'm

liable, and I can see no reason to put these organizations

in a different category - in other words, the individuals

are liable. We may be doing a worthy act, but if in doing

that worthy act, we are negligent, we're also liable.

It has also been suggested that these organizations should

be immune, from 1 i abi 1I ty: because they have al ready been

granted tax exemption. Now, this is a rather novel theory,

whether it's one good turn deserves another, I don't know.

Because they have been granted one immunity, as far as taxes

are concerned, would certainly be no basis for granting any

further immunity in the field of tort liability. I think,

other than the field of perhaps foreign aid, I think this

doctrine has very lIttle application or acceptance. They

seem to work on that theory, as you know there, if you give

somebody a million dollars this year, you should give them

two next year, but I don't think there is much basis for that

argument. I think it has very little, if any, legal validity.

Now, it was also suggested that possibly these so-called

charitable organizations might be forced out of existence

if they were denied this immunity. Well, I don't see any

sense in whipping a dead horse. I think the fact that 'in

twenty states, where they have no immunity, there's no record

of any of them going out of business or that they are pulling

out of those states~ they are still operating in New York,

they are operating in California, Ohio and you can name a

dozen others, and I think that's a rather questionable ar­

gument.
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To me, the serious question involved in this whde proposition

is this - who should bear the burden of the negligent act of

these organizations? Now,this loss has to fall some place,and as

I see it, there are three possibilities - either the wrong in­

dividual, who can generally ill afford it, the fellow who has

been injured, he can take the burden. If he doesn't take it,

there is a possibility, that he can't take it,and there is

a possibility he may become a public charge. That means a

burden on the state. Now, I think with our present status here in

the state, I question whether the State should take on any

further burdens. And of course, the third possibility, and the

one that I feel is where the thing should fall, I think it

should be on the person who causes injury, in other words,

the negligent party.

I feel that the liability should follow the fault. A

comment was made this morning to the fact that there was some

surprise because the galleries weren't filled with lawyers

and prospective litigants. I think you gentlemen know well

enough that most of the people who are going to be affected

by this bill have no thought of it today. They are going to

be injured tomorrow, or next year, or some other time, and in

that connection, I think it is equally significant that only

one church, to my knowledge, has appeared here in this c.n~

nectien. Apparently, other churches are not nearly so concerned

about this proposed legislation.

I think there is one thing in the bill that might be given

some thought, and that is, the limit of liability. Now, the

limit Gf liability, as I see it in there now, seems to be a
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limit of ten thQusand dollars on anyone person, I think that's

in case of hospitals, maybe.· M~ thought is that the danger to

these organizations isn't from the danger of a small claim, I

mean a ten or fifteen thousand dollar claim; I think there is

a danger from a catastrophe l@ss; I mean, assuming that some-

thing should happen, the hospital blow up, you would have a

th8usand people come with ten thousand dollar claims. That

would present a problem, but I think that If any liability

limltatien is placed in the bill, I think it should be on a

catastrophe basis - in other words,say, that under no circumstances,

should these organizations be liable for more than - you can

pick it out - $250,000 to $500,000, so that they would know

that that would be their top limit. But I think it's very

unfair to limit the liability to any other indiVidual, to the

$10,000, and I haven't gone over the bill that carefully. I

Just wendered in my own mind, for instance, if I'm going down

the street, and have an automobile accident, and am rendered

unconscious, and somebody takes me to the Mercer Hospital,

whether I am a beneficiary, or who I am in that case, where I

go in involuntarily, you might say, and unwittingly. That

questi~n, of course, we'll probably have to answer, but I think

it would be very unfair to limit the liability individual to

$10,000 0 I think in this day and age, that limit is grossly

inadequate.

In closing, I would just like to say that I think the

Supreme Court has at long last discarded an out-moded doctrine

following the leadership of the many other states, and I think,

some of the best legal minds in the country, and I don't think
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that the answer is, that because the Legislature has the

power that was suggested this morning, that the Supreme

Court doesn't hesitate to overrule the Legislature, therefore,

the ~egislature should overrule the Supreme Court cases. I

think that legislation should be based only on good reasoning,

and some Justification, that was the idea of merely trying to

overrule the Court.

I thank you.

THE CHAIRMAN: Mr. Barclay, with reference to your last

statement about the conflict between the Legislature and the

Court, have you read these decisions?

MR. BARCLAY: Yes, I have.

THE CHAIRMAN: Isn't it true, that the Court doesn't raise

any question about the clash of jurisdiction between the

judicial and legislative branch?

MR. BARCLAY: I didn't find that question in these cases

at all.

THE CHAIRMAN: Do you think there is any point to that at

all,in these discussions?

MR. BARCLAY: I did not and that is why I was rather sur-

prised when it was brought out this morning, and I think it

would be a very poor basis -

THE CHAIRMAN: I just want your interpretation of the de-

cision. You gather that there is no question of any Juris-

dictional rights here7

MR. BARCLAY~ I didn't find that at all.

THE CHAIRMAN: And, as a matter of fact, the Court has in-

dicated that the Legislature had not acted, and since there
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was a rule, interpreted by the courts in the past, stemming

from the DiMatteo case in 1925, the Court felt, that in its

Judgment, they ought to correct a court mIsunderstanding,

so to speak.

MR. BARCLAY: That's right.

THE CHAIRMAN: Isn't that true?

MR. BARCLAY: That's right.

THE CHAIRMAN: And the Court never questioned the right of

the Legislature to adopt a policy which was sound for the public?

MR. BARCLAY: That's right. As I read these cases, I thought

they were merely correcting what they thought to be an erroneous

construction of law, going back to those eighteen forty-six

days, or something in England on that trust theory, which has been

graduci!,:lY:cdLsp:tt.oye-dw. ,;QCc'aUrse, it was repudiated in England
,

many years ago. They did say in there, and nobody can question

that, that the Legislature could, if they wanted to, limit

liability. Of course, they didn't have to put that in there,

we knew that without their stating it.

THE CHAIRMAN: Yes. Now, you have indicated that you felt

that the $10,000 limit of liability was inadequate. Now, you

know that the bill which is before the Governor is the Assembly

Substitute?

MR. BARCLAY: Yes.

THE CHAIRMAN: And under the Senate Bill, of course, there

would be c'omp'tete immunl ty,even greater than exi sted before the

Supreme Court decision.

MR. BARCLAY: Yes, that's right.

THE CHAIRMAN: Now, do you recommend that not only do we

hold hospitals liable, but also hold charitable schools and
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charitable orphanages, any sort of institution that is operated

by a religious or charitable -

ASSFJiTRLYTI"L\N.CONNERY: Any eleemosynary institutions.

rAR. BARCLAY: Yes,! I donlt make any distinction. My

feeling is that these organizations that get into these fields

voluntarily, s~ould n~ in there and assume the risk. I donlt

think they can say HI,/,;frl: qoing to get into this field, but

if we get in, wefre go:ng to play according to our rules,

that we're not going to be liable, everybody else is liable,

the individual is 1!ab!!3l! but when three people get together

and they start something, then they are going to be liable, but

I say no distinctIon between the church, the school, the hos­

pital. I feel that as tc a~l of them, tte o~1y protection

they should have wo~~d be a top limitat~on for catastrophes.

THE CHAIRJIIlAN~ Wn.2't would you say would be a practical

limit of BabHity ot.Lei.... ;"han that fixed by the Legislature?

JIAR. BARCLAYg We'.!,~ as I 3.~~:9':::3tcd .• Pm 't;'1L"1king - we've

been talking, you peaplp rat~er h~ve been talking today about

limits of $100,000, $300,CCJO. I'n. t,'D.~nk!n.g in terms of a

catastrophe Bmtt of $25C,OOOp scmewhe:"'e in t.ha.t neigh.borhood.

THE CHAIRMAN~ We.'Ll 9 woulc. ;'/0;;" lEave the Hab!lity un­

limited, or in view o! the t~stloony that you have heard here

today, would you ~'.Ug8est or recommend any pa:rtlcula.r amount of

11 abi 11 ty1

MR. BARCLAyg I would say something in the neighborhood of

$250,000 as a top :im1t, 'Nheth'31" it's one pel~son, or a catastrophe

loss, just to protect them, which - I feel that would be hard for

somebody -
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11, I'~ not tn1kin0 a~out non-catastrophic

, , li'i.t~" it un';,;r' tn.:" ~:;s':rl ly 'ill.

,,,\.,,·,;('~Lt,Y: ,y thou'iht I,roul t ] :,(~ t:12t ths ,~~SU,();)O

'rj 0 u 1. d s t i. 1. 1. 1) c a f (1 i. r fig u r e • at that you're going to 08t

:'nany of these, He 1movJ that, but I still thin]" the :jdO,OOO is

qrossly inadequate.

THE CHAIFUllJ\N: .u,nd do you predicate that ~~250,ooo

liability on the basis of what these gentlemen said before on

the rates?

j,m. DAHCLA.Y: Yes, on the basis of the rates.

THE CHt,IHrJ1/'.r~: P,nd is that why you are saying that?

1'11-1. DJ\HCLAY: Tha tis I' i ght .

THE C}{;\IRflfYN: Have you any other reasons to assign?

IVJ:R. BARCLAY: No. I think the cost, as you have seen

here, for $100,000 limit - somebody might say $100,000 - the

difference between the cost of $100,000, $200,000 or $300,000,

is a matter of a few dollars. After you get beyond ten, it's

a question of how far you want to go. But I don't see any

sense at all in a $10,000 limitation.

THE CHAlm~N: Can you tell us what, in your opinion, is

the basis reason for the change as suggested by the Supreme

Court? What is the theory of the Court?

MR. BARCLAY: Well, of course, I think you will recall

wasn't it Justice Jacobs saying that we should be just before we

should be generous. Actually, I find very little to justify this.

1 mean, other than this immunity we have here it's a general

proposition that anybody shall be responsible for the acts of
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, himself and his agent. If he's negligent, he's liable. I don't

see any reason to grant this immunity. I think it's teo far

reaching.

THE CHAIRMAN: What was, the reason for the immuni ty be-

fore the Supreme Court's decisions'in the recent cases, do you know?

fviR. BARCLAY: I am not clear. As I say, we have had a

lot sf theories advanced -

THE CHAIRMAN: Was it Just a matter of public

policy?

MR. BARCLAY: I think it was pretty much public policy and

it was under this trust theory, that the money in the trust

shouldn't be dissipated for SQme other use, but as Pro~ser and

bthersfua"iTe pointed out, that J s not a valid argument. I f the

trus tor, J.' \ had no irnmuni ty, he had no right to grant immuni ty

to the trust or the beneficiary.

THE CHAIRMAN: It has been suggested here today, that one

of the reasons that the Court decided as it did, was the fact

that Justice Jacobs felt that there was adequate insurance
"~'I'",.

coverage available. NGw, do you have any opinion on that?

MR. BARCLAY: I den't think that that was one of the under-

lying reasons for his conclusions.

THE CHAIRMAN: Assume that it was, de you have any opinion

as to whether or nst there are adequate coverages available?

MR. BARCLAY: Frem what I have heard here today, I would

say that there is ample coverage available. I think it is

also shown by the fact that in these other states-in New York,

Cal ifornia;- in these other stat,e~;-·these organi zati ons have

gotten insurance and they are continuing to operate. I don't
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feel it's geing to be the end of the world.

THE CHAIR~~N: Yeu don't agree with the Scott theQry,

under the Scott trust theory, that after all these charitable

8rganizatiQns receive these moneys frem various people, and

these moneys are really dedicated for the use ~f those people

and not for the payment of claims. Now, do you agree with

that theery7

MR. BARCLAY: No, I do not. In other words, my feeling

is that no one has the right to set up machinery that's

going to be exempt from liability for its own acts. That's

what it amounts to. In other words, I'd be liable if I did

it. I can set up a trust which would be immume, and that to

me is a fallacious argument. I think if I set up a trust,

the trust should have the same responsibility as I would.

THE CHAIRMAN: Are there any further questions, Mr.

C9nnery?

ASSEMBLYMAN CONNERY: Well, do you disagree with the

Legislature? Some years ago, in establishing immunity fer

municipalities and counties for injuries occurring in public

buildings?

MR. BARCLAY: There you have a little different proposition,

you are getting into the "king can do no wrong" philosophy.

ASSEMBLYMAN CONNERY: Do you agree wi th the. t? Do you agree

with the sovereign immunity. that the State enjoys, that no one

can bring an action for personal injuries. as the result of

the negligence of any agent or employee of the State of New

Jersey?

MR. BARCLAY: I'm not whole heartedly in accord with it,
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I'll be frank on that, although it doesn't behoove me to

question it, I guess. But I think that has been whittled

away pretty well in some of these municipal decisions. I mean,

you have seen where it has Just been by construction, but they've

whittled that down pretty well.

THE CHAIRMAN: If you were sittIng as a member of the

Legislature and you had that practical problem as to whether

or not you could hold a municIpality or some other agency of

the State, would you follow the doctrine that you are suggesting

here, to hold them liable?

MR. BARCLAY: Frankly, I'm perhaps an individualist. I am

more inclined to give the individual the benefit of the doubt.

I think the State or the Federal Government should not be

allowed to run somebody down and just walk off and leave him

for dead. I mean, I think that's the reason we have these

federal statutes where they can be sued nowadays, and I think

that in time this Immunity will be dissipated or disappear by

legislative enactment.

THE CHAIRMAN: Do you approve of the enlargement of the

federal sphere of suits?

MR. BARCLAY: 1 do. Only 1 think the other things stem

from hundreds of years ago when we had the King and the Queen,

etc., and they were pretty much a law unto themselves. But

I think today we have outgrown that.

THE CHAIRMAN: That would tend to make your reasoning

logical, wouldn't it?

MR. BARCLAY: I hope so.
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THE CHAIRMAN: All right, sir.

ASSEMBLYMAN CONNERY: In other words, you are in favor of

abolishing the immunity that the State enjoys, the immunity

that the counties enjoy, the immunity that the municipalities

enjoy, right on down the line?

MR. BARCLAY: That's right.

ASSEMBLYMAN CONNERY: All right. Let me ask you this,

though~ Y@u did say, Mr. Barclay, that there were three

choices, or really three alternatives when a person suffers an

injury, either the victim himself will have to bear the loss,

or, I think you said, the public wou14 have to bear the loss;

he might become a public charge if he were destitute and was

unable by reason of his injury to centinue in his employment,

or for other reasons, or that the loss should be directly fixed

and placed on the shoulders of the individual who caused it.

MR. BARCLAY: That's right.

ASSEMB~YMAN CONNERY: Well, now, isn't it a fact, or

weuldn't it necessarily follow that with your insurance rates

increasing one hundred percent, one hundred and fifty percent,

two hUndred percent, that that increased rate is going to have

to be absorbed somewhere, R's going to have to be placed same­

where, and wouldn't it, therefore, follow that the rates that

are charged the persons who are admitted as patients into the

h&spitals, are going to increase, and that in the long run

they are the persons that are g0ing to bear the loss? The

patient who is able to pay, or may not be able to pay, but

actually g~es Qut and borrows money and straps himself, and
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sells his property to come in there for adequate medical

treatment, isn't the loss going to fallon him?

MR. BARCLAY: That may be. It probably would work cut that

way, but I think that that would be preferable to spreading it

out over - I don't know how many patients they have -but wetll

say ten thousand patients that go through s@me hospitals~. I

think this loss would be better paid by those ten thousand

people than It would by some poor individual that happens

t~ be injured to the extent sf fifteen - twenty thousand

dollars.

ASSEMBLYMAN CONNERY~ Well, isn't it a fact, Mr. Barclay,

that the way a hospital costs, medical treatment is increasing

at the present time, that the average working man, even with his

Blue Cress coverage, and Blae Shield coverage, and we know the

rates are increasing there, can't actually afford to become ill;

he can't afford to become sick and if YGU are going to place

an additiena1 burden en him, an the man who is a prudent man,

the man who has made every effort to protect himself against

illness and sickness, do you think he can afford to bear the

10ss7

MR, BARCLAY: Well, we're getting ourselves right back to

the proposition then whether it's going to be - I'm just trying

to figure out here - ten thousand people who go to the Mercer

Hospital each year, 0r whether it's going to be the three or

four that happen to be thrown out of bed on their necks o

ASSEMBLYMAN CONNERY: In 0ther words, you feel that the

paying patient, that thel~ss should be spread out ameng the

paying patients, because obviously the destitute patient, the
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indigent patient, who has no m~ney, he isn't going to bear it.

It's going to passed along to the paying patient, isn't itl

MR. BARCLAY: You are assuming new there is no insurance.

ASSEMBLYMAN CONNERY: No. I'm assuming that the hospital

is going te be required to pay additional insurance premiums

in 8rder t. protect itself against these eventualities. New,

by abserbing that additional cost, or by that additienal cost

of insurance being placed en the hospital, it's going to have

to be spread out somewhere - the money has t. come from semewhere.

New, isn't it going to come from the paying patient? Aren.t

the hospitals going t. raise their rates? Don't yeu think that is

what is going to happen?

MR. BARCLAY: I wouldn't be surprised if they WGuld. I

don't think they w@uld raise them high enGugh to make it a

disadvantage. I mean, I think they have a figure some place,

on what they call the .ut-patients~ It was something like six

cents or something that was going to ~Q to ten. cents. Well,suppose

the out-patient does pay anether,t?ncents,that isn't going to

be a great burden 0n him.

ASSEMBLYMAN CONNERY: Well, I don't knew that we are dealing

with the right figures. We are dealing, it's true, in pennies

there, but I think it has been stated by the experts who tes­

tified that the rates increase anywhere from a hundred percent

to a hundred and fifty percent, and as I read it here, in S9me

situatiens, or as I heard it, up to two hundred percent the rates

are going to increase. Now, we don't know, of course, what the

0verall premium is that is paid by an average institution.
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MR. BARCLAY: 1 had one other figure in mind. I though t

this morning they said that the rate per bed had increased

$6.00, 1 think, in Ohio - from $4.00 to $11.50. Am I right on

that?

ASSEMBLYW~N CONNERY: It increased from $4.00 to $11.50

in Ohio. That was the statement that was made, and I think

confirmed by -

MR. BARCLAY: So that would be $7.50, if I'm right.

ASSEMBLYMAN CONNERY. Yes, from $4.00 to $11.50 - almost

$12.00. That's about 200 per cent.

MR. BARCLAY: All right. Now, if we spread that over 365

days, we get about two cents a day. Am I correct in that?

the yearly rate. If we divide that by 365 days, that means

that they have to increase the rate on that room substantially

two days a day. Now to me, I submit, that wouldn't be in­

tolerable.

ASSEMBLYMAN CONNERY: 1 don't follow your figures there.

Let's assume that the hospital is paying $5,000 in insurance

premiums in 1957; the immunity is taken away from them and

their insurance rates increase two hundred per cent. They are

going to pay $15,000 in 1950, aren't they7

MR. BARCLAY: Well, you have to divide that $15,000 by

all the patients who are in there during that whole year.

I mean, I'm taking the room as a unit.

ASSEMBLYMAN CONNERY: Well, somebody is going to have

to absorb the additional $10,000.
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MR. BARCLAY: I don't quarrel with that.

THE CHAIRMAN: Well, I think we are down to the question of

either sharing the wealth or sharing the responsibility.

MR. BARCLAY: That's right.

THE CHAIRMAN: You want them to assume the responsibility,

too; it should be shared?

MR. BARCLAY: That's right.

ASSEMBLYMAN CONNERY: What wealth were you referring to

that was going to be shared, because, as I understand it,

we are talking about religious and charitable institutions.

So I don't think we are talking about spreading any wealth.

THE CHAIRMAN: I use the idiom, "Share the weal th." We

talk about sharing the wealth and he's talking now about

sharing the responsibility. That's what you mean to say, isn't it?

MR. BARCLAY: That's correct.

THE CHAIRMAN: Have you anything further, Mr. Connery?

ASSEMBLY~WN CONNERY: No. Thank you very much,

Mr. Barclay.

THE CHAIFJI/IAN: It's a little after four now and I would

suggest that we wi 11 continue this heari ng and give everybody a

chance to be heard who wants to be heard. We don't want to fore­

close anybody. The Committee will announce through the press

and other means of communication just when the next hearing will

take place. If anybody in particular wants to write to me

at Hobart Street, Perth Amboy, New Jersey, and ask me for

the particular date that we have decided on, you will receive

a reply immediately upon receipt of your letter, after we

have decided when that will be.

139

You're viewing an archived copy from the New Jersey State Library.



I,

MR! HERBERT E. GREENSTONE: Mr. Chai rman.

THE CHAIRMAN: Yes, sir. Mr. GreenstorIZ is speaking now.

MR. GREENSTONE: Mr. Rafferty addressed some remarks in the

presence of this gathering, which I think ought to be answered

here, about the publication which I represent. He also made

some reference to any alleged victims of charitable organiza­

tions, who were not present. Now, at, great hardship, three

victims, allegedly, have come here, ,at great hardship, and

I would like to present briefly the particular claims from a

standpoint of pointing out the inequity of the maximum limitations

of the proposed bill. If I may indulge on your patience and

be given five or ten minutes, I can state my cause in that brief

period.of time, I think.

THE CHAIRMAN: Are those victims here now?

MR. GREENSTONa: Yes, sir.

THE CHAIRMAN: Are they in the confines of this room?

MR. GREENSTONE: Yes,sir.

THE CHAIR~~N: Mr. Connery and I will allow fifteen minutes

for your presentation.

MR. GREENSTONE: Honorable Chairman and interested members of

this hearing: First of all, reference was made that the gallery

is not packed and that those attorneys who, perhaps, might be

interested in this bill, are not present. I think, however,that

by counting here, there are twenty-six people attending this

public hearing,and I myself can tell approximately ten people that

I know are against charitable immunity. I think the record ought

to reflect that - that there's not an overwhelming turnout in

favor of immunity. First of all,! also want to take exception

to the philosophy of Mr. Rafferty, that the right of the good of

the individual must yield to the common good. In my opinion,

that is contrary to our basic philosophy 'in CJU'r democracy that
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the rights of the individual 2r~ paramount, and I think if you

carry out Mr. Rafferty's philosophy, you reach a stage of

governm~nt - socialism - to which we do not aspire. I think

that all considerations of tort liability, rights and duties,

basically turn upon individual responsibility - that the

individual must pay when he invades the rights of anoth~r

individual That same principle applies to a group as well as

to an individual.

Now I just want to refer to the bill itself and why I think it

is objectionable.

THE CHAIRMAN: Are you talking about 204?

MR. GREENSTONE: Senate Bill 204 as amended. First of all,

the bill provides for retroactive operation to January 1, 1956.

THE CHAIRMAN: I might correct you in that, Mr. Greenstone.

The title there is in error and there are no retroactive

provisions in that amendment.

MR. GREENSTONE:·· This is the printed copy that I obtained.

THE CHAIRMAN: Yes, but I understand there is an error in the

title only. It has no retroactive provision.

MR. GREENSTONE: It has no retroactive operation?

THE CHAIRMAN: That's right.

MR. GREENSTONE: All right. Of course, I'm opposed to that

because, in my opinion, it is contrary to our Bill of Rights.

THE CHAIRMAN: Well, if it's not present in the bill, then

you are not opposed to it; isn't that true?

MR. GREENSTONE: That is correct, sir.

THE CHAIRMAN: As I say, in drafting the amendment, the

title was erroneously inserted in that fashion, but the
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bill itself has no retro-active provisions.

MR. GREENSTON: Now, secondly, the provision in the bill,

providing immunity to all other eleemosynary institutions,

with the exception of hospitals, I think is contrary to the

public policy, as evinced in the Dalton case - Dalton against

the st. Lukes Church, in which the Supreme Court specifically

stated that they see no reason to Just:confine the abolition of

the immunity doctrine to hospitals, and not to other charitable

institutions. Basically, the public policy is the same - that

the group or organization, through its agents, servants, that

cause harm to another through its negligence, should pay for

same, the said institutionsbeing organized. Now, I think a

very, very serious consideration, why I think this bill is

bad, is that it leaves the servants of the charitable organi­

zations out on a limb.As y~u,know,that even prior to the Supreme

Court decisions, the individual servants were liable, even

though the group itself was not. But here you take the great

majority of charitable organizations, and hospitals, that many

people who work for these organizations, work for a mere pittance,

the nurses, the internes, the young residents, the orderlies,

etc., and the volunteer workers, Let's say that any of the

gentlemen, who are attending this hearing, on behalf of any

particular charitable organization, having been, perhaps, re­

quested or ordered to come down here and attend this hearing ­

let's say this gentleman was driving his automobile on the way

down on the highway and collided with a bus with school

children, etc., and caused ten or fifteen people to be killed,
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I dontt think that individual should be held personally re­

sponsible, where hets carrying on some act on behalf of his

group. The doctrine of respondeat superior should always apply

that any servant acting on behalf of an organization, should be

given the benefit of falling back upon his employerts respon­

sibility.

THE CHAIRMAN: What you mean to say there, I believe,

Mr. Greenston~ is that the individual alone should not be held

liableA-

MR. GREENSTON: Exact ly.

THE CHAIRMAN: For its negligence.

MR. GREENSTON: Take the young nurse, a nurse working in

a hospital, everyone knows they are underpaid for the tremendous

work they do, these young nurses~ either they have to pay for

insurance themselves, or else i rely upon the hospital to furnish

that insurance for them, and if the hospital does that, of

course, there is no reason why the hospital of itself should not

bepritnar,ily, lIable.. If the hospital does not do it, it's a

hardship to the nurse.

ASSEMBLYMAN CONNERY: You do believe that the individual

should also be held liable?

MR. GREENSTONE: Oh, yes, because the liability is de­

rivative, but the limitation of ten thousand dollars, I think,

is inequitable.

Query - and first of all, the bill provides in line 5,
"amounts not exceeding ten thousand dollars,"and line 6 says,

!I of anyone accident". It does not say ten thousand dollars

for each person, and query in an operating room where you
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have anesthetics, oxygen, X-ray - a portabie X-ray is brought

in and a spark develops and there is an explosion and a number

of people are injured severely - the ten thousand dollars

would have to be "divvied up" amongst all the injured.

Now, in regard to the paying out of claims: As Mr. Rafferty

pointed out, on 78 claims they paid out $3300.

I requested that these people come here because, as a

lawyer, when they come into my office and ask me for adVice, I

would find it most difficult to explain to them the charitable

immunity doctrine and why, after the Supreme Court rendered

these decisions, our Legislature, which is supposed to be

amenable to the will of the people, would suddenly do something

which I personally feel is inequitable.

I thought that they should come down and see government in

operation. I asked two people, and 1 don't want to mention

their names and I don't want to mention the institutions

involved, because litigation is pending, but I will supply

the Committee, if they so desire, with the names and the

institutions. One lady, and there's no point in bringing her

down, but she's here, is the mother of a child who was born

prematurely in a hospital and put in an incubator and given

excess oxygen. It has been well known in medical science that

excess oxygen will cause permanent and total blindness and a

condition called retrolential-fiberpleases. Now, I ask you,

would anyone sitting here as a Jury award $10,000 - of course,

assuming we prove liability - and feel that that would adequately

compensate the woman suing and her husband on behalf of this
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infant child for the horrible condition of going through life

totally blind.

1 have another case of the same nature from Toms River, and

there is another gentleman here from Trenton whose wife gave

birth to a child and was discharged from the hospital and,

because of the alleged after-birth, the wife died and he has

10 children to bring up.

Now, query, what is the value of his 10ss7 He must wait on

and take care of 10 children. Would you say $10,000 would cover

that? I mean, these are individual hardships and, certainly, we

don't want to bankrupt any organization that affords care, but

is it such a terrible hardship - and I'm a poor mathematician,

but I figured out that the difference between 5 and 10 coverage

on a hospital, let's say with 500,000 square feet, at the

figure given of $1.08 per hundred square feet - with 500,000

square feet, to get 100,000 to 300,000 coverage, the cost

would be $5400; whereas, with the 5 and 10 policy at the

figure of fifty-two cents, the cost would be $2600.

THE CHAIRMAN: Did you say $26007

MR. GREENSTONE: $2600.

THE CHAIRMAN: As against how much7

MR. GREENSTONE: $5400.

So you are getting 20 times the coverage for double the

cost, and 1 think that is pretty good business. And I say,

spread over all of the patients who corne into the hospital,

that isn1t a burden that would be difficult to assume.

In closing, may I state that I am a representative

of the American, State, and Essex County Bar Associations.

1 am also a member of the legislative committee of
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the state Bar Association, although I am not authorized to

appear on this particular matter, because it was never dis­

cussed, to my knowledge. And I am also President of this

Group, this organization called the National Association of

Claimants' Compensation Attorneys, and if the worst thing they

say about us, is that we go out and fight for the people that

are injured, and we try to fight hard, and get them as many

rights as we can, then I think its worth being criticized

in that regard.

THE CHAIRMAN: Mr. Greenstore, you say you're not authorized

to speak on behalf of the New Jersey State Bar, notwithstanding

the fact that you are a member of its ~egislative Action Com­

mittee?

MR. GREENSTONE: I say that to my knowledge it still has

not been discussed to date.

THE CHAIRMAN: Can you understand why the State Bar would not

have called a special meeting for the particular discussion of

this bill, which is of such importance throughout the State?

MR. GREENSTONE: Well, that would have to be taken up,

perhaps, with the President of the State Bar, although I do

know that I was on the New Jersey State Council, for the

past year, and f received my appoIntment as Legislative Represen­

tative*lthin the past month, and because a new President was

elected, I suppose the committees are getting organized. It's

a matter of organization.

THE CHAIRMAN: Well, there havebeen other members - and there

are other members on this committee, aren't there?

MR. GREENSTONE: Oh ye s •
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THE CHAl~~N: Do you know why they haven't come here to

evince an interest in this?

MR. GREENSTONE: That, 1 don't know. This notice was

published in the New Jersey Law Journal .

It is very unfortunate that the lawyers in this State are

so apathetic when it comes to the public rights of the people

even before there are damages. As Mr. Connery pointed out, when

the pocketbooks were affected on the contingency arrangements,

at the Supreme Court contingency regulation hearing, many of

them turned out. It's a very unfortunate commentary on our

profession, and all I can say is that you try to stir up some

interest by these very important public hearings in which you

people have shown such great interest on a hot summer day to

come down here and attend and the lawyers themselves don't

attend. But, as Mr. Barclay ably pointed out - and 1 must say

1 have great admiration for his philosophy and his comments ­

perhaps we few who do come down speak on behalf of the thousands

who have not been injured and perhaps for those who in the

future may be injured.

Of course, they are not organized. You don't have a New

Jersey State Patients' Association - people who organize to pro­

tect themselves when they enter a hospital.

As a matter of fact, my wife told me about a magazine in a

beauty parlor, Harpers Bazaar, published in July, in which there

is an article "What's Happened to Florence Nightingale," and

this article goes on about how the patient in 8 hospital doesn't

get the real attention he needs.
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MR. GREENSTON[: At this point, I do want to bring out we

in New Jersey have a Department of Institutions and Agencies.

This Department has published a manual of standards, and the

Department, of course, controls the private hospitals and the

charitable hospitals, and so forth, and this manual sets up

certain standards, and we say that the enforcement of these

standards, and the violation of same, are very important to

the welfare of the people. Now, if hospitals carry insurance,

these insurance companies have the most wonderful safety en-

gineer. You're dealing here with a great preventive safety

measure, and these safety engineers, they could come in and

look at an operating room and see whether there is any explosion

riS'lt from the use of oxygen, and X.-ray, electrical equipment,

and advise these hos~itals!and give them good advice and good

care, which perhaps the administrator and the other servants

in the hospital are not able to give, and in a way, insurance

against liability will help safety in these institutions, and

furthermore, if there have been violations of these standards, and

h~~9,,~jf~:;lsd3reJ'liaide' tio~ pay~:'tou can---°t"est assured that the insurance

company will call attention to the wrong in the violation of

the standards and regulations of the state to these hospitals

and see that they don't happen again. In that way the welfare

of the people will be better.

ASSEMBLYMAN CONNERY: It is true, isn't i\ Mr. Greenstone,

that although there are not many lawyers present here, that

this subject has been discussed at many, many meetings in the

past, a number of articles, and so forth, have been written,

and that the New Jersey Law Journal recently, after the Farley
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MR. GREENSTO~: Well, it might be this - it might be that

the lawyers have so much confidence in their legislative rep­

resentatives that they are willing to leave it to George to do

the right thing.

ASSEMBLYMAN CONNERY: Chairman stepacoff and I would love

to believe that, Mr. Greenstone.

THE CHAIRMAN: All right, thank you very kindly.

Mr. Tomasin1

iVR. JOHN TOMASIN: Honorable Chairman, I realize you stayed

over your time and I'm limiting myself to three minutes, and I

will attend the subsequent sessionsto be heard at greater length.

At this time I would simply like to say, however, that I - be­

fore I begin, I understood the Chairman to say some minutes ago,

that if the so-called stranger came to visit someone and fell,

that he wouldn't be a beneficiary but a stranger, and that seems

contrary to the Bickel case.

THE CHAIRMAN: No -

MR. TOMASIN: I didn't think you meant that ­

THE CHAIRMAN: No, I didn't say that.

MR. TOMASIN: O. K. Then I think the one problem in the bill

is that when it speaks of beneficiaries, we have a very vexing

problem on the so-called beneficiary, and it Just doesn't mean

a patient, as a lot of people think it means, but it can mean

other than patients, people come simply to visit,have nothing to

do with the hospital, and fall •

THE CHAIRMAN: They would not be beneficiaries.

MR. TOMAS IN: You say they would not be b·eneflclarles?

THE CHAIR~MN: They are strangers.
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ASSE~illLY1~\N CONNERY: Now, I disagree with the Chairman

on that because there is a reported decision. My recollection

is

MR. TOMAS IN: That's the problem in the Bickel Case.

THE CHAIRMAN: Let us hear Mr. Connery out, please.

MR. TOr~SIN: I beg your pardon.

ASSEMBLY~~N CONNERY: You may correct me but it has been

my understanding that a visitor - and as a matter of fact a

particular situation where the mother of a patient was visiting

her daughter in the hospital and, through the negligence of

the hospital, suffered injury, it was held in that case that

the mother, being so closely identified to the daughter would

be classified as a beneficiary of the hospital's benefaction

and, therefore, would have no right of action against the

hospital. That's my understanding.

THE CHAIRMAN: Well, I think we are engaging in semantics

at this point. We understand that while there is a beneficiary

rule - usually those are the people who are being treated by

the hospital - there are exceptions to the rule and whether you

call it a stranger or a beneficiary, you realize there are

certain exceptions to the beneficiary rule. Mr. Connery and I

both agree that that particular individual would be able to sue

the hospital in that case. But whether we call him a stranger

or a beneficiary is purely academic. Wouldn't you say s01

ASSEMBLYMAN CONNERY: No. I disagree with you, Mr.

Stepacoff. In that particular case the person would not be

considered a stranger but would be considered a beneficiary. We're

speaking of the visitor. Now, to distinguish that situation where
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a volunteer fireman or ambulance driver is taking a patient

into the hospital, or letts say, the milkman is delivering

milk, or a hundred and one other situations, where a stranger

comes in and is injured, in that particular situation the

immunity does not exist and the stranger has a right of action.

But with respect to visitors who are in the hospital to visit

patients, thenI think under that one decision at least, as

far as relatives are concerned~theywohld' be classified as

beneficiaries, and would have no right of action, and the

right of action would be barred by the immunity doctrine.

MR. TOMAS IN: And by adopting the beneficiary language in

this bill, the vexing problem of a visitor being called a bene­

ficiary is continued. But to go to the next point - I stated ­

First of all, my name mappens to be John Tomasin. I happen to

be the Town Attorney of the Town of Guttenberg, but am not

speaking in any way for the Town of Guttenberg, in Hudson

County. I also happen to be the New Jersey State Judge Advocate of

the Disabled American Veterans. I am not speaking for the

Disabled American Veterans, although veterans and disabled

veterans particularly, are in hospitals a lot, and I believe

they will have a statement of opinion pertaining to this problem

in the near future. I do not, however, speak for them. I

happen to have a client, I did not see the NACCA letter, Itm

just a lawyer and when I heard about the hearing, the client

who heard it too, asked to come down with me. Now, in this

bill, therets a ten thousand dollar limitation. Now, this client

hapJiXens .... I won't mention the hospital or the client- itts in
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the courts now, this client happens to have been injured, and as

we claim through the negligence of the hospital. He has, up to

the present dat~ expended in cash money over $17,000.00 on

doctor bills and hospital bills alone. He has undergone seven

operations and three cystoscopes, lost a testicle and lost true

income of $20,000.00, in lost income alone. Now his expenses

alone, the actual hard money that he put out of his pocket,

far exceeds that sum, not to mention the loss of the testicle,

the permanent disabilities that he has, and the pain and suffer­

'ing that he underwent. This is only one case - you can't de­

cide a question like this on one case - you can't decide it
on

on a torn dress case, you can't decide it/a tough case, but the

point that I'd like to bring out at this particular time on

this one subject is this - if the doctrine of immunity is sound

and comports with the public policy and the general total moral

c limate of our times and of 'ourp~ople., then don't give these peopl e

anything. But if it's unjust, if it bothers you not to give

them money when theY've been injured, and it's obvious there

is something wrong when a man Is injured through no fault of

his own, through the negligence of someone else, it's obvious

that something sticks in your craw, you cannot say to him,

''Well, we wonVt give you anything". Once you say to him "We

know you're entitled to something", by God, then justice demands

that he should get exactly what he is entitled to, not some-

thingl£ss or something more. It's completely erroneous to

say, let's have immunity and we'll have some coverage, and

we'll payout some time and other times we won't payout.
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That becomes a matter of privilege and a matter of grace,

not justice.

THE CHAIRMAN: Yes, but Mr. Tomasin, isn't that bound up

with the problem also, of whether or not these institutions

can exist with tremendous claims against them?

MR. TOMASIN~ I'm glad you asked me that question, because

in the case, the decisions are collated by the court, and

among other things, they specify the various states that have

discarded the immunity theory. Well, not only has it been dis­

carded in New York in t57 and certaIn other states in '56, '54

and '53, which is five years already, and no chaos is apparent,

but if the opinion is read, the actual cases are cited in the

citations there, where other states have discarded it, for

example, in Iowa in 1950; Vermont, 1950.Ptterto Rico in 1948.

Continuing on, I see Alaska has a 1941 case, and there's a

1954 case. 1951, Mississippi; 1941, Florida; going to 1940

in Oklahoma; 1939, in New Hampshire and 1920 in Minnesota,

and there has been no apparent chaos there that we've ever heard,

that the hospit~ls had to close, that the charities were ruined,

or anything of that type. The 1920, the 1939~ and the 1940 and '41

dates are very relevant on that. I think, if I may just take

one more minute, and I know that I'm holding you, I think that

when the eourt, in a very well reasoned and well briefed opinion,

as we all know, this was not a slip-shod quick opinion, the

indications were cast" before the hospitals knew which way the

wind was blowIng, and then thIs well reasoned opinion was stated.

If I may respectfully say, as one individual person, that the
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Legislature should not precipitously go in and overturn that

ruling even though the court admits that, in hospital cases at

least, it has a perfect right to do so. Let that law stand as

it exists and see what experience comes of it for a short trial

period. If abuses come in and if some need arises for immunity,

put the immunity in, not simply go in and overturn the court

because of an alleged future possible chaotic condition, of which

there is and can be no proof and which the experience in other

states seems to contradict.

With that approach, 1 say the justice of it will be the thing

that is emphasized, because we emphasize not immunity but liabil­

ity. Immunity is something unusual, and I respectfully submit

that the case and the reasoning for the case should stand as the

1aWe

I want to say one thing before I remove myself: I think it is

completely fallacious to say that because a great number of the

membership of the bar is not present today that means they favor

the bill, because I think the only logical thing that can be

said of their absence, if anything, is that they all know about

the Supreme Court case, that that's the law at the moment and

they are not going to come down here to change it. By staying

away, they are not trying to convince you to do something and,

therefore, they are favoring you not to do something. They

are favoring you to leave the law the way the Supreme Court

left it; that is, with no immunity, and nothing else can be

gather from their absence here.

I know I have encroached on your time. I did not stay within

the three minutes. I will address you, if I may, at a later

occasion.

Thank you for your attention.
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ASSEM~BLYMAN CONNERY~ Just one question I would like to

ask you, Mr. Tomasin. Itls certainly clear to me that you do

not approve at all of any limitation of recovery or right of

recovery.

MR. TOMAS IN: 1 1 m not in favor of immunity except, as the

gentleman said, a catastroph~ ...

ASSEMBLYMAN CONNERY: You would approve of that7

MR. TOMAS IN: Yes. A great catastrophe, three, four

hundred thousand dollars for one incident, like an explosion.

ASSEMBLYMAN CONNERY~ But isn't it true, though, that there

are situations where a limitation is almost absolutely es­

sential or necessary? Look at the limitation that is imposed

in the Workmen's Compensation field for injured workmen, don't

we impose a limitation there! on the amount that the injured

workman can recover against his employer?

MR. TOMASIN: Right, but that's because we give workmen

compensation coverage and payments to people without fault.

It isn't a question of negligence - this is a question of neg­

ligence. We say here "Pay because you're negligent". Work­

men's Compensation pay regardless of whether you are negligent

or not. That's the distinction I make.

ASSEMBLYMAN CONNERY: Well, how about the Warsaw Convention

agreement, that United States is a part of,· where they impose

a limitation on the right of a passenger who is injured in

transcontinental flights, and I think the limitation there is

limited to around $8500.00 or $9000.00.

MR. TOMAS IN: Somewhere around nine,ten or eleven, I donlt

know, but very erroneous; in fact, Congress, as I understand
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gave Gypsy Markoff some money because she had been in such

terrible shape. I disfavor that type of limitation. I think

the reasons for it are outweighed by the quality of justice.

I, of course, subscribe to Mr. Greenston~t~statement that we do

not have a collective society where the extreme submersion of

the individual good must be made for the good of the so-called

general welfare.

That is true, of course, to a certain extent but our

country is different from other countries in that we consider

the individual. "Do Justice though the heavens f~ll." is what

they say in some of the courts. You should do justice and when

a problem or abuse arIses and is identified, then solve it, but

don't anticIpate something that may not even exist and know

that you are doing an injustice to do that.

ASSEMBLYMAN CONNERY: Of course, there are situations

where the right of the individual is subordinate; for example,

when a man is drafted into service in defense of his country, and

many situations like that.

MR. TOMAS IN: Sure, that's right. You can't have civilized

society without it. But I say, carried to an extreme, the mere

statement that let's submerge the individual and not give a good

reason for it, a convincing reason for it, should not prevail.

ASSEMBLYMAN CONNERY: Thank you.

THE CHAIRMAN: Just one other question, Mr. Tomasin.

You, as a lawyer, and we as lawyers must realize that extreme

positions, either without a limit of liability --

MR. TOr~SIN: Bad cases make bad law, right.
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THE CHAIRMAN: Not only that, but you can't expect,

practically speaking, the Legislature to go to an extreme;

and of necessity we must compromise many times in order to effect

legislation. You understand that?

MR. TOMASIN: Yes.

THE CHAIRMAN: And ofttimes the end product is not the

result of the individual thought as to what might be absolutely

right but sometimes we have to settle for what we can get.

Isn't that true?

MR. TOMAS IN: Yes, it is.

THE CHAIRMAN: And, fortunately or unfortunately, that

may be an answer to this problem. Wouldn't you say?

MR. TOr~SIN: I think that's an extremely forceful

argument.

THE CHAIRMAN: In other words, what I am trying to say

is that while we recognize the wisdom of both sides in this case,

we must be practical about it in terms of satisfying the great

segment of our people who are both pro and con. You understand

that problem7

MR. TOMASIN: I do understand that practical problem.

And by taking an extreme position you can probably get nothing.

THE CHAIRMAN: That 9 s right.

MR. TOMAS IN: I understand.

THE CHAIRMAN: All right. Thank you.

Well, we decided that we were going to finish with this

gentleman. We were supposed to close this hearing at four

o'clock and we are forty minutes beyond that time. Unfortunately,

we can't get double pay for overtime. Mr. Connery and I are
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really operating on our vacation time but we have no objection to

that, either.

Now, in fairness to the people who would like to be heard,

we will set a date for further hearings within a reasonable

time and you will be given ample opportunity to testify.

The meeting is adjourned.

(Hearing adjourned)
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