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NEW JERSEY COURT OF ERRORS AND 
APPEALS 

Between 
Osrn1s D. McCoNNEL, 

Executor of Steward K. 
Heitsman, deceased, 

Complainant-Appellee, 
AND 

I-CATHERINE N. STRYKER, 

Defendant-Appellant. 

September 14, 1928. 

ON BILL, ETc. 

PETITION OF 

APPEAL. 

To the Honorable the Court of Errors and Appeals in 
the Last Resort in All Causes: 

The petition of Katherine N. Stryker, the appellant 
in the above entitled cause , respectfully shows that: 

1. Your Petitioner finds herself aggrieved by a final 
decree made in the Court of Chancery by his Honor , 
Edwin Robert Walker, Chancellor of the State of New 
Jersey, on the advice of Vice Chancellor Malcolm G. 
Buchanan, bearing date May 21, 1928, in a certain cause 
in said Court of Chancery wherein the said Osiris D. 
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2 Petition of Appeal 

McConnel, executor of Steward K. Heitsman, deceased , 
was complainant and the said Kathryn N. Stryker and 
B. Frank Heitsman, Alma Hildebrant, Isabella Kirk -
patrick, Anna Kunsman and Dora Heitsman were de-
fendants in this respect, to wit: 

That said final decree adjudges that said Steward K. 
Heitsman did not in his lifetime, make a completed and 
valid gift to the said Katherine N. Stryker of $30.,000 
par value liberty loan bonds mentioned in complainants' 
bill and that the said_ defendant, Katherine N. Stryker, 
do forthwith after service upon her of her solicitors of 
a copy of the decree, restore and· deliver to the complain-
ant said liberty loan bonds; that she also forthwith after 
such service do pay to the complainant the interest of 
said $30,006 of liberty loan bonds at the rate of 4¼ % per 
annum from January 31, 1926, the date of the death of 
the said Steward K. Heitsman, until November 15, 1927, 

20 and from any other parts of said decree as are incon-
sistent with the contention of the defendant, Katherine 
N. Stryker, that said bonds were a valid gift from 
Steward K. Heitsman, deceased, made in the lifetime 
of said Steward K. Heitsman and to which she ha~ an 

30 

absolute right and title. 

Petitioner appeals from the decree of the Chancellor 
which decrees as aforesaid, upon the grounds that tbe 
same is erroneous for the following reasons : 

1. The proofs established a valid gift inter vivos by 
· Steward K. Heitsman to Katherine N. Stryker of the 
$30,000 of liberty bonds described in the bill of com-
plaint. 
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2. The court, without authority or right in law or 
ec1uity, amended the bill of complaint for advice and di-
rection in such a manner as to deprive the defendant of 
her right to a trial by jury determining the title to the 
bonds. 

3. The court, at the conclusion of the hearing, amend-
ed the bill of the plaintiff '30 as to constitute a new cause 
of action not in the pleadings and deprived the defendant, 10 
Katherine N. Stryker of her lawful rights which she 
might have asserted in the original hearing of the bill 
as amended. 

4. Because the testimony of the defendant, Kath-
erine N. Stryker, relative to conversations and trans-
actions with Steward K. Heitsman, the testator, was 
stricken out. 

5. Because the testimony of the defendant, B. Frank 20 
Heitsman, relative to conversation and transactions with 
Steward K. Heitsman, the testator, were stricken out. 

6. Because the decree was based on the finding that 
the evidence fails to show that he, before his death, made 
a completed gift to take effect irnmedately, which was con-
trary to the law and equity and the evidence adduced at 
the hearing. 

7. Because, on the pleadings and proofs at the hearing 30 
and under the principles of law and equity, the decree 
should have been in favor of the defendant, Katherine 
N. Stryker. 
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Petitioner therefore prays that the said decree of the 
said Chancellor may be, in the particulars aforesaid, re-
versed, set aside and for nothing holden, and that peti-
tioner may have such other relief in the premises as to 
this court shall seem proper. 

SYLVESTER C. SMI1'HJ J R.J 
Solicitor for and of Counsel 

10 with Appellant, Katherine N. 

20 

Stryker. 

ENDORSED: Consent is hereby gwen to the filing of 
the within petition as in time. 

0. D. McCoNNELJ 
Solr. pro se of the Complainant-
Appellee. 

WILLIAM C. GEBHARD'!' & SoNsJ 
Solicitors for Alma B. Hilde-
brant, Isabella Kirkpatrick, Anna 
M. Kunsman and Dora M. 
Heitsman, Defendants-Respond-
ents. 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS 

Between 
Osrn1s D. McCoNNEL, 

Executor of Steward K. 
Heitsman, deceased, 

Complainant-Appellee, 

AND 

KATHERINE N. STRYKER) 

Defendant-Appellant, 
AND 

ALMA HILDEBRANT) ISABELLA 

KIRKPATRICK, ANNA KUNS-

MAN_. and DoRA HEITSMANJ 
Defendants-Respondents. 

ON APPEAL. 

ANSWER 'l'O 

PrtTI'l'ION 
OF APPEAL. 

5 

The answer of the respondents, Alma Hildebrant, Isa-
bella Kirkpatrick, Anna Kunsman, and Dora Heitsrnan, 
to the petition of appeal of the above-named appellant, 
Katherine N. Stryker. 

These respondents, not acknowledging all or any o{ the 
matters which in the said petition of appeal are con-
tained to be true, for answer thereto, nevertheless, say 
and admit that a decree was on the twenty-first day of 

10 

20 

30 
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May last past, made and entered in the Court of Chan- -
cery, in the cause for that purpose mentioned in the said 
petition , as is therein stated; but as to the substance and 
form thereof , these respondents pray to refer thereto 
when the same shall be produced. And these respondents 
are advised and believe, that the said decree is agreeable 
to equity, and they pray that the same may be affirmd, 
with costs to be adjudged to these respondents. 

WILLIAM C. GEBHARDT & SoN, 
Solicitors for, and of Counsel 
with, Respondents , Alma Hilde-
brant, Isabella Kirkpatrick , Anna 
Kunsman, Dora M. Heitsman . 
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NEW JERSEY COURT ·oF ERRORS AND 
APPEALS 

Between 
Osrn1s D. McCoNNELJ 

Executor of the last will and 
testament of Steward K. 
Hei tsman, deceased, 

Complainant-Appellee, 
AND 

KATHERINE N. STRYKER) 

Defendant-Appellant , 
AND 

ALMA HILDEBRANT) 1S-{\.BELLA 

KIRKPA1 'RICK, ANNA KUNS-

MAN, DORA HEI'l'SMAN AND 

ALMA HrLDEBRANTJ 

Def en dan ts-A ppellees. 

ON APPE AL 

FROM COURT OF 

CHANCERY. 

ANSWER TO 

PETITION 

OF APPEAL. 

7 

The answer of Osiris D. McConn~l, executor of the 
last will and testament of Steward K. Heitsman, de-
ceased, one of the above-named appellees, to the petition 
of appeal of Katherine N. Stryker, the above-namd ap- 30 
pellant. 

This appellee, not admitting the truth of all or any 
of the matters in the said petiti on of appeal contained, 
for answer thereto nevertheles s admits that a decree was, 
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on May 21, 1928, made and entered m the Court of 
Chancery of New Jersey, in the above-entitled cause, for 
the purposes in said petition mentioned and as therein 
set forth; but as to the substance and form of said de-
cree, this appellee begs leave to refer thereto when the 
same shall be produced. 

This appellee is advised and believes that the said de-
l O cree is agreeable to equity; and he prays that the same 

may be affirmed with costs to be taxed in favor of this 
appellee. 

20 

30 

Osrnis D. McCoNNEL, 
Solicitor and - counsel pro se for 
appellee. 
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BILL OF COMPLAINT 

(Filed August 20, 1926) 

IN CHANCERY OF NEW JERSEY 

To the Honorable Edwin Robert vValker, Chancellor of 
the State of New Jersey: 

The complainant, Osiris D. McConnel, of the Town of 
Phillipsburg, in the County of Warren and State of New 
Jersey, executor of the last will of Steward K. Heitsman, 
deceased, respectfully shows that: 

10 

r. On January 31, 1926, Steward .K. Heitsman, a resi-
dent of the Town of Phillipsburg , Warren County, New 
Jersey, died leaving a last will bearing date February 2 0 
23, 1916, and a codicil thereto bearing date June 12, 1918, 
wherein, among other things, he appointed complainant 
his executor. Said last will and codicil were duly admit-
ted to probate by the Surrogate of the County of Warren 
on Febraury 13, 1926, and letters testamentary thereon 
were issued by said Surrogate to complainant on the same 
day, and complainant thereupon took upon himself the 
burden of the administration of said estate. True copies 
of said last will and codicil are hereto annexed and made 
a part hereof and marked Schedules A and B, respectively. 3 0 

2. By virtue of the fourth paragraph of said last will, 
said Steward K. Heitsman directed his executor to divide 
the proceeds of the sale of his farm among his two 
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brothers, B. Frank Heitsman and Chester Heitsman, and 
his nieces Isabella Kirkpatrick, Anna Kunsman, Dora 
Heitsman, Alme Heitsman and Katherine N. Stryker, 
share and share alike, one-seventh thereof to· each of them. 

3. Said Steward K. Heitsman sold said farm in his life-
time and by deed bearing date August 1, 1918, and re-
corded in the Warren County Clerk's Office on October 
25, 1918, in Book 21 l of Deeds, pages 434, etc., conveyed 

10 said farm to M. Murt Coogan, the same consisting of two 
tracts of land of 66-43 acres and 8.77 acres respectively, 
situated in the Township of Lopatcong, Warren County, 
New Jersey. 

4. As a part of the consideration for said farm, $30,-
000, face value, of bonds of the United States of America, 

• known as Second Converted Liberty Loan Bonds were 
delivered to said Steward K. Heitsman, and the latter 
took said bonds and placed them in his safe deposit box 

20 in the Phillipsburg National Bank, in the Town of Phillips-
burg aforesaid, the corporate name of which bank was 
subsequently changed to Phillipsburg National Bank and 
Trust Company. 

30 

5. After the probate of the will of the said Steward K. 
Heitsman, deceased, and the issue of letters testamentary 
to complainant as aforesaid, complainant went to said 
Phillipsburg National Bank and Trust Company and open-
ed the safe deposit box of Steward K. Heitsman in said 
bank, and found that there were none of said bonds in 
said box. Upon inquiry complainant thereafter learrled 
that said $30,000 of bonds were in a safe deposit box in 
said bank standing in the name of Katherine N. Stryker, 
who resided with said Steward K. Heitsman at the time 
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of his death and for a number of years prior thereto. 
On or about February 14, 1916, Emma Heitsman, the 
wife of said Steward K. Heitsman, died. For a number of 
years prior to her death they resided together in the Town 
of Phillipsburg aforesaid, and said Katherine N. Stryker, 
who was a niece of said Emma Heitsman, resided with 
them. Said Katherine N. Stryker was, at the time of th.: 
death of the said Emma Heitsman, a school teacher, and, 
some time after the death of the said Emma Heitsman. 1 O 
said Katherine N. Stryker gave up her position as school 
teacher and became the housek:eeper for said Steward K. 
Heitsman at his residence in the Town of Phillipsburg 
aforesaid. She continued to act as his housekeeper , clown 
to the time of his death. 

6. Said Steward K. Heitsman was 86 years of age at 
the time of his death. During the last five years or 
more of his life said Steward K. Heitsman was in poor 20 
health, 3:ncl said Katherine N. Stryker nursed him and 
took care of him. She also attended to his business af-
fairs, including the going into his safe deposit box to 
clip the coupons on the Liberty Loan Bonds, the depositing 
of these coupons and checks for dividends upon some 
shares of stock which he held and other moneys, and the 
writing of checks for him. She was his duly appointed 
deputy and had access to his safe deposit box i_n said 
bank 

7. Said Katherine N. Stryker claims that said $30,000 

of Liberty Loan Bonds ~ere transferred to her by said 
Steward K. Heitsman in his life time as compensation 
for her services in acting as his housekeeper, nursing and 
taking care of him, and attending to his business affairs, 

30 
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and that $15,000 of said bonds were transferred by said 
Steward K. Heitsman to her about five years ago, and 
that the remaining $15,000 of said bonds were transferred 
by him to her in September, 1925. 

8. At the time when said Katherine N. Stryker alleges 
that the first $15,000 of said bonds were transferred to 
her, as aforesaid, said Steward K. Heitsman was aged, 

1 o infirm and in poor health; he was dependent upon her 
for her ministrations in the household and for care and 
nursing; he entrusted her ,vith the transaction of his busi-
ness and reposed the utmost confidence in her. 

9. In September, 1925 , when said Katherine N. Stryker 
claims that the remaining $15 ,000 of said bonds were 
transferred to her , as aforesaid, and for some time prior 
thereto, said Steward K. Heitsman vvas confined to his 

20 home with sickness and the infirmities of age, was unable 
to leave his home down to the time of his death, and was, 
during all of that time, entirely dependent upon the said 
Katherine N. Stryker for ministrations. care and nursing 
and the transactions of his business affairs, and he reposed 
the utmost confidence in her. 

IO. After Katherine N. Stryker placed the first $15,000 
of said bonds in her safe deposit box, as aforesaid, she 
cut the coupons therefrom every six months, and she 

3 0 deposited them, together with the coupons cut from the 
remaining $15,000 of bonds, which remained in the safe 
deposit box of said Steward K. Heitsman, in the account 
of decedent at said bank. This was done every six months 
down to the time when said Katherine N. Stryker placed 



Bill of Complaint 13 

the remaining $15,000 of said bonds in her safe deposit 
box as aforesaid. 

I I. When the next six months' interest fell clue on 
said bonds after the alleged transfer to her of the remain-
ing $15,000 thereof, which was on November 15, 1925, 
and when all of said bonds were in her safe deposit box 
at said bank, said ,Katherine N. Stryker cut the coupons 
on all said bonds and deposited the same in her own bank 1 0 
account at said bank, but she subsequently drew checks 
upon the deposit for the expenses of the household and 
the expenses of the sickness of the said Steward K. Heits-
man. 

12. Said Steward K. Heitsman by his said last will be-
queathed to said Katherine N. Stryker 30 shares of the 
stock of the said Phillipsburg National Bank and 24 shares 
of stock of the People's Water Company, and by virtue 
of the said codicil to his last will he bequeathed to her 
IO more shares of stock of the Phillipsburg National Bank 
and 24 more shares of stock of the People's \,\later Com-
pany, and all of his household goods, and furniture, bed-
ding, dishes and silverware. At the time of the death 
of said Steward K. ,Heitsman the value of the said 40 
shares of stock of the Phillipsburg National Bank was 
$7,4001 the value of the said 48 shares of stock of the 
People's Water Company was $720, and the value of the 
household goods and furniture, bedding, dishes and silver-
ware, bequeathed by him to said Katherine N. Stryker, 
was $414.95, and the said stock, household goods and fur-
niture, bedding, dishes and silverware are still of the 
same aggregate value of $8534.95, or more. 

20 

30 
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r3. After the alleged transfers of said bonds of said 
Katherine N. Stryker, the property which said Steward 
K. Heitsman had left was worth about $11,000 or $12,-

000, and he thereby divested himself of the greater por-
tion of his property, without leaving sufficient property 
to provide for his support. As far as complainant can as-
certain, said Steward K. Heitsman did not receive inde-
pendent advice at the time of making said alleged trans-

10 :ters. 

20 

30 

14. Said Chester Heitsman, the brother of said Stew-
ard K. Heistsman, mentioned in the latter's will, died on 
December 21, 1917, in the lifetime of the said Steward 
;K. Heitsman, and leaving as his only child, Alma Heits-
man. Said Alma Heitsman has intermarried with one E. 
Gifford Hildebrandt, and she resides in the Borough of 
Washington, Warren County, New Jersey. 

l 5. Said B. Frank Heitsman and Katherine N. Stryker 
r~side in the Town of Phillipsburg aforesaid. Said Isa-
bella Kirkpatrick, Anna Kunsman and Dora Heitsman all 
reside in the City of Easton, Northampton County, Penn-
sylvania. 

16. The said B. Frank Heitsman, Isabella Kirkpatrick, 
Anna Kunsman, Dora Heitsman, Alma Hildebrant and 
Katherine N. Stryker are all of full age. 

17. Said Isabella Kirkpatrick, Anna Kunsman, Dora 
Heitsman, and Alma Hildebrant contend that the said 
Katherine N. Stryker is not entitled to said bonds, but 
that the same belong to the estate of said Steward -K. 
Heitsman, deceased, and have so notified complainant. 
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18. Complainant is uncertain whether valid transfers 
were made of said bonds to said Katherine N. Stryker by 
said Steward K. Heitsman, in his lifetime, and whether · 
said Steward K. Heitsman intended, by the alleged trans-
fers of said bonds, to make presently effective transfers 
thereof or transfers which should take effect after his 
death, and whether said Steward K. Heitsman received 
independent advice at the time when said transfers were 
alleged to have been made; and whether said bonds belong 1 o 
to said Katherine N. Stryker or to the estate of the said 
Steward K. Heitsman, deceased, and it is necessary for 
complainant to have the advice and direction of this hon-
orable court in the premises. 

Complaint is without adequate remedy in the courts of 
law and therefore prays: 

( 1 ) That he may have the advice and direction of this 
honorable court as to whether said $30,000, . face value, 20 
of Liberty Loan Bonds belong to the said Katherine N. 
Stryker or to the estate of the said Steward K. Heitsman, 
deceased. 

(2) That ,Katherine N. Stryker, B. Frank Heitsman, 
Isabella Kirkpatrick, Anna Kunsman, Dora Heitsman and 
Alma Hildebrant, who are the defendants in this suit, may 
answer this bill of complaint and each statement therein 
made. 

( 3) That a writ of subpoena may issue commanding 
said defendants to answer this bill of complaint and to 
abide by such decree as this court may .make in the prem-
ises. 

30 
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( 4) That complainant may have such further or other 
relief in the pr.emises as the nature and circumstances of 
the case may require, and as may be agreeable to equity 
and good conscience. 

0. D . MCCONNEL 
Solicitor and counsel pro se. 

SCHEDULE A 

COPY OF WILL OF STEW ARD K. HEITSMAN, 

DECEASED 

I, Stewart ,K. Heitsman, of Phillipsburg, Warren 
County , New Jersey, being of sound and disposing mind 
and memory, do hereby make and publish this my last 

'.d, O will and testament as follows, hereby revoking all former 
wills by me made : 

First-I direct that all of my just debts and funeral ex-
penses be paid as soon as may be reasonable after my 
decease. 

Second-I give and bequeath unto my niece, Katharine 
N. Stryker, and to her heirs forever, my secretary, thirty 
shares of the stock of the Phillipsburg National Bank, of 

3 0 Phillipsburg aforesaid , and twenty-four shares of th@ 
stock of the People's Water Company, 

Third-I direct my executor to sell, at such time and 
upon such terms as he shall deem best for the interests of 
my estate , my farm of about seventy two acres; situated 
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in Lopatcong Township, Warren County, New Jersey , 
on the road leading from Phillipsburg to Belvidere, at;J 
adjoining lands of Elmer F. Schiffert and George Merrit , 
and I hereby authorize my executor to sell the same at 
either public or private sale , and to execute , acknowledge 
and deliver good and sufficient conveyances in the law 
for the same. 

Fourth-I direct my executor to divide the proceeds of 10 
the sale of my farm among my two brothers: B. Frank 
Heitsman and Chester Heitsman, and my nieces Isabella 
Kirkpatrick, Anna Kunsman, Dora . Heitsman, Alma 
Heitsman, and Katherine N. Stryker , share and share 
alike, one seventh thereof to each of them, the same to 
be to them, their heirs and assigns forever. 

Fifth-I give, devise and bequeath all the rest of niy 
estate, both real and personal, unto the said B. Frank 

20 Heitsman, Chester Heitsman , Isabella Kirkpatrick, Anna 
,Kunsman, Dora Heitsman, Alma Heitsman and Kather -
ine N. Stryker, share and share alike, to them and their 
heirs forever. 

Sixth-I hereby appoint Osiri s D. McConnel, of 
Phillipsb 'urg aforesaid , sole executor of this my last will 
and testament. 

In witness whereof I have . hereunt ,o set my 
hand and seal this twenty third day of Febru- 30 
ary , nineteen hundred and sixteen. Signed, 
sealed, published and declared by the above-
named Stewart K. Heitsman to be his last 
will and testament in the presence of us , who 
were present at the same time , and who , in the 
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presence of the said testator and each other, 
and at the testator's request, subscribed our 
names as witnesses. (The word "last" in-
serted in attestation clause before signing.) 

STEW ARD K. HEITSMAN 

OLINDA B. LEH 
BERTHA L. CASE 

SCHEDULE B 

COPY OF CODICIL TO WILL OF STEWARD K. 
HEITSMAN, DECEASED 

I, Stewart K. Heitsman, of Phillipsburg, Warren 
County, New Jersey, being of sound and disposing mind 
and memory, do hereby make and publish this codicil to 
my last will and testament, which bears elate February 23, 

2 O 1916, as follows: 

First-I hereby ratify and confirm my said will in all 
respects, save so far as any part thereof shall be re-
voked or altered by this present codicil. 

Second-In addition to all legacies and devises given 
by me to my niece, Katherine N. Stryker, which I hereby 
ratify and confirm, said legacies and devises being given 
by me to her in my said last will, I hereby give and be-

3 0 queath unto my said niece Katherine N. Stryker, and to 
her heirs forever, ten more shares of the stock of the 
Phillipsburg National Bank, twenty-four more shares of 
the stock of the People's Water Company, and all of my 
household goods and furniture, bedding, dishes, and all 
of my silverware. 
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In ·witness whereof I have hereunto set my hand and 
seal this twelfth day of June, nineteen hundred and eigh-
teen. 

Signed, sealed, published and declared by 
the above-named Steward K. Heitsman to be a 
codicil to his last will and testament in the pres-
ence of us, who were present at the same time, 
and who, in the presence of said testator and 
each other and at the testator 's request, sub-
scribed our names as witnesses. 

STEWARD K. HEI'l'SMAN (Ls.) 
GEORGE M. BEELER 

F. R. DEICHMAN 

IN CHANCERY OF NEW JERSEY 

ANSWER OF KATHERINE N. STRYKER 

(Filed Nov : 6, 1926) 

The answer of the defendant, Katherine N. Stryker. 
This defendant, answering the bill of complaint, says: 

1. Paragraphs 1, 2, 3 and 4 are admitted. 

10 

20 

2. The allegations in Paragraph 5, except as to act s 30 
of complainant at the Phillipsburg National Bank, are 
true. 

3. Defendant admits the age of said Stewart K. Heits-
man as set forth in Paragraph 6 but denies that durin g 
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the fast five years or more of his life, the said Stewart K. 
Heitsman was in poor health. She admits that she took 
care of the said Stewart K. Heitsman, giving him snch 
care and attention as a daughter might give to her father 
and she admits that she attended to his business affairs 
but only as directed by him, including the going into his 
safe deposit boxes to clip the coupons on the Liberty 
Loan Bonds. That she did deposit the coupons and 

10 checks for dividends on some share of stock which he had 
in the bank and sometimes wrote his checks when re-
quested by him. She denies that she was his duly ap-
pointed deputy or that she had access to his safe deposit 
box in the bank except on different occasions when he 
would give her the key and ask her to open the box. 

4. She admits the allegations in Paragraph 7 with the 
additional statement that the transfer of the $30,000.00 
in Liberty Bonds was done voluntarily by the said 

20 Stewart K. Heitsman. 

5. She denies the statement 111 Paragraph -8, that 
at the time the first $15,QOO of said bonds were trans-
ferred to her, the said Stewart K. Heitsman was infirm 
and in poor health. She admits that he depended upon 
her for her ministration in his household and that he en-
trusted her with transactions of business matters and re-
posed utmost confidence in her but says that all busi-
ness transactions entrusted to her by the said deceased, 

30 were directed in detail by the said Stewart K. Heitsman. 

6. She admits the allegations in Paragraph 9. The 
said Stewart K. Heitsman was not as well able to get 
around to attend to his business affairs as he had been, 
but denies that he was entirely dependent upon her for 
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the transaction of his business affairs. She admits that 
he did repose confidence in her. 

7. She admits the allegations m Paragraphs 10, 11 
and 12. 

8. She denies Paragraph 13. 

9. She admits Paragraphs 14, 15 and 16. 

10. As to Paragraph 17, defendant has no direct 
information as to the contentions of the said Isabella 
Kirkpatrick, Anna Kunsman, Dora Heitsman and Alma 
Hildebrant but she denies the allegati on that she is not 
entitled to said bonds and that they belong to said estate. 

11. As to Parag-raph 18, defendant, Katherine N. 
Stryker, insists that the transfer of said bonds to her 

10 

by the said Stewart K. Heitsman , gave her the absolute ~O 
ownership at the time of said transfer. 

SMITH & SMITHJ 

Solicitors of the defendantJ 
Katherine N. Stryker. 
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ANS\tVER OF B. FRANK HEITSMAN 

( Filed N qvember 6, 1928.) 

The answer of the defendant, B. Frank Heitsrnan. 

10 This defendant answering the bill of complaint, says: 

1. That he has no desire to contest or deny the right 
of the said Katherine N. Stryker to the bonds given . to 
her by the said Stewart K. HeitsmaB, brother of this 
defendant, as set forth in the bill of complaint. 

2. That the deponent was a member of the household 
of the said Stewart K. Heitsman for many years and 

2 0 knew the relation existing between the said Katherine N. 
Stryker and her uncle the said Stewart K. Heitsman 
and believes that the transfer of said bonds from the said 
Stewart K. Heitsrnan to his niece the said Katherine K. 
Heitsman is entirely valid and done by the said Stewart 
K. Heitsman in acknowledgment of the sacrifices and 
services which she had made and rendered to him and as 
a mark of his affection for her. 

80 

SMITH & SMITHJ 

Solicitors of the defendant, 
B. Frank Heitsman. 
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ANSWER AND COUNTER CLAIM OF DEFEND-
ANTS, ALMA HILDEBRANT, ISABELLA 

KIRKPATRICK, ANNA KUNSMAN 
AND DORA HEITSMAN 

(Filed Nov. 12, 1926) 

The answer of the defendants. Alma Hildebrant, Isa-
bella Kirkpatrick, Anna Kunsman and Dora Heitsman. 

The defendants, Alma Hildebrant, Isabella Kirk-
patrick, Anna Kunsman and Dora Heitsman, answering 
the bill of complaint say that: 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is admitted. 

4. Paragraph 4 is admitted. 

5. Paragraph 5 is admitted. 

6. Paragraph 6 is admitted, except that these de-
fendants deny that the said Katherine N. Stryker nursed 
the said Stewart K. Heitsman. 

7. Paragraph 7 is denied, except that these defendants 
admit that the said $30,000 of Liberty Loan Bonds men-
tioned in Paragraph 7 are now in the possession of the 
defendant, Katherine N. Stryker, but these defendants 
deny that she obtained them by virtue of any valid or 

] 0 

:? 0 

30 
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lega l transfer of the said bonds, of any kind, by the 
said Steward K. Heitsman, to her. 

8. Paragraph 8 is admitted, except that these defend-
ants den'y that any valid transfer of the said bonds was 
ever made by the said Steward K. Heitsman to the said 
Katherine N. Stryker. 

10 9. Paragraph 9 is admitted, except that these defend-
ants deny that any valid transfer of the said bonds was 
ever made by the said Steward K. Heitsman to the said 
Katherine N. Stryker. 

10. These defendants have no knowledge or informa-
. tion sufficient to form a belief as to the allegations con-
tained in Paragraph 10. 

11. These defendants have no knowledge or informa-
2 0 tion sufficient to form a belief as to the allegations con-

tained in Paragraph 11. 

3·0 

12. Paragraph 12 1s admitted. 

13. Paragraph 13 1s admitted and these defendants 
aver that the alleged transfers of the said bonds were 
improvident and made without any independent advice 
received by the said Steward K. Heitsman. 

14. Paragraph 14 is admitted. 

15. Paragraph 15 is admitted. 

16. Paragraph 16 is admitted. 

17. Paragraph 17 is admitted. 



Answer and Counter Claim 25 

18. As to paragraph 18, these defendants say that the 
defendant, Katherine N. Stryker, never came into the 
possession of the said bonds by virtue of any valid trans-
fer of the said bonds to her by the said Steward K. Heits-
man. That the said Steward K. Heitsman never intended 
to make a transfer of the said bonds to the said Katherine 
N. Stryker at the time of the alleged transfers or at any 
other time. That if the said Steward K. Heitsman did 
intend to transfer the said bonds to the said Katherine 10 
N. Stryker, that he did not intend to make a then pres-
ently effective transfer of the said bonds, but intended 
to make a transfer of the same effective at the time of 
his death, and that the said attempt to make the said al-
leged transfer or transfers was lilegal, invalid and con-
trary to law. 

That the alleged transfers were the result and product 
of undue influence exercised by the defendant, Kathrine 
N. Stryker, upon the said Steward K. Heitsman, and that 20 

he did not understand or comprehend the nature or mean-
ing or effect of the said alleged transfers. That the said 
alleged transfers were improvident and that no independ-

' ent advice was received by the said Steward K. Heitsrnan 
at the time of the alleged transfers, or prior thereto. 
Wherefore these defendants aver that the said Liberty 
Bonds are, and should be adjudged to be, a part of the 
estate of Steward K. Heitsman, deceased. 

By way of counterclaim against the defendant, Kath-
erine N. Stryker, these defendants, Alma Hildebrant, Isa-
bella Kirkpatrick, Anna Kunsman and Dora Heitsman, 
say that: 

30 
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1. Paragraphs 1, 2, 3, 4, and 5 of the Bill of Complaint 
are hereby repeated and made a part of this counterclaim. 

2. At the time of his death the said Steward .K. Heits-
·man ,vas eighty-six years of age. For a period of more 
than six years prior to the death of the said Steward K. 
Heitsman, and for a long time prior thereto, the said 
Katherine N. Stryker was his servant and housekeeper, 

10 and during that time the said Steward K. Heitsman was 
in poor health and was infirm and aged and was unable to 
carry on his business affairs without the assistance of the 
said Katherine N. Stryker, and she rendered him exten-
sive help in conducting his business affairs, and he relied 
upon her for the said assistance and he reposed great con-
fidence in here and entrusted her with the management of 
his business affairs, including the going into his safe de-
posit box in the Phillipsburg National Bank, to clip the 
coupons on the said Liberty Bonds and deposit these cou-

20 pons and also checks for dividends upon the shares of 
stock which he ovmed, and other moneys, and the writing 
of checks for him. During the said period she was also 
his duly appointed deputy and had access to his said safe 
deposit box. At the times that the said Katherine N. Stry-
ker alleges that the said Steward K. Heitsman transferred 
to her the said bonds, he was then aged, infirm, and in 
poor health, and was dependent upon her for her minis-
trations in his household, and for care, and entrusted her 
with the transaction of his business and reposed the ut-

3 O most confidence in her as aforesaid. For a considerable 
time previous to his death, the said Steward K. Heitsman 
was confined to his home with sickness and was unable to 
leave his home. 
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3. These defendants further aver that the defendant, 
Katherine N. Stryker, is not now in the rightful ppsses-
sion of the said bonds, and that she is not entitled to the 
same, and that she never obtained possession of the said 
bonds or any of them by virtue of any legal or valid trans-
fer to her by the said Steward K. Heitsman. 

4. These defendants further say that the said Steward 
K. Heitsman did not transfer the said bonds to the said 10 
Katherine N. Stryker voluntarily and of his own free 
will, but that if he did do so, it was the result of undue in-
fluence and persuasion exercised upon him by the said 
Katherine N. Stryker, and that on this account the said 
alleged transfers are invalid. That the said Steward K. 
Heitsman did not understand or comprehend the nature 
or meaning or effect of the alleged transfers of the said 
bonds. 

S. These defendants further say that if the said Stew- 20 
ard K. Heitsman did transfer the said bonds to the said 
Katherine N. Stryker, that he did not thereby intend to 
make a then presently effective transfer of the same, but 
that he intended to make a transfer of the same effective as 
of the time of his death, and that such an attempted trans-
fer or transfers were wholly illegal and invalid and con-
trary to law. 

6. The said Steward K. Heitsman by his last will be-
queathed to the said Katherine N. Stryker 30 shares of 30 
stock of the said Phillipsburg National Bank and 24 
shares of stock of the People's Water Company, and by 
virtue of the said codicil to his last will he bequeathed to 
her ro more shares of stock of the Phillipsburg National 
Bank and 24 more shares of stock of the People's Water 
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Company, and all of his household goods and furniture, 
bedding, dishes and silverware. At the time of the death of 
the said Steward K. Heitsman the value of the said 40 
shares of stock of the Phillipsburg National Bank was $7,-
400; the value of the said 48 shares of stock of the 
People's ·water Company was $720; and the value of the 
household goods and furniture, bedding, dishes and sil-
verware, bequeathed by him to said Katherine N. Stryker, 

10 was $414.95 or thereabouts, and the said stock, household 
gqods and furniture, bedding, dishes and silverware are 
still of the same aggregate value of $8,534.95 or more. 

7. After the alleged transfers of the said $30,000 of 
Liberty Bonds to the said Katherine N. Stryker, the es-
tate and property which the said Steward K. Heitsman 
had remaining was worth between $11,000 and $12,000, 
a part of which was not income producing property, and 
all of which property was not sufficient to properly main-

2 0 tain the said Steward K. Heitsman in comfort for the 
rest of his life. That by the said alleged transfers the 
said StevYard K. Heitsman divested himself of far rr.ore 
than the greater part of his property. That the said al-
leged transfers were improvident within the meaning of 
the law of this state. · 

8. That neither at the time of the alleged transfers nor 
at any time prior thereto, did the said Steward K. Heits-
man receive any independent advice or any advice what-

3 o soever as to the nature or meaning or effect of the alleged 
transfers. Wherefore the said alleged transfers wer~ in-
valid. 

9. Paragraphs 14, 15, 16 and 17 of the Bill of Com-
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plaints are hereby repeated and made a part of this coun-
terclaim. 

These defendants therefore pray: 

( 1) That the defendant, Katherine N. Stryker, may 
answer this counterclaim and each statement therein 
made. 

(2) That the alleged transfers of the said Liberty 
bonds alleged to h~ve been made by the said Steward K. 
~Heitsman to the said Katherine N. Stryker, be declared 
null and void, and of no effect. 

( 3) That the title to the said Liberty bonds be ad-
judged to be in the estate of the said Steward K. Heits-
man, deceased. 

10 

( 4) That the said Katherine N. Stryker be decreed to 0 
transfer the said Liberty bonds to the complainant herein 
as the executor of the last will and testament of Steward 
K. Heitsm0-n, deceased, forthwith. 

( S) That these defendants may have such othe1 or 
further relief in the premises _as the nature and circum-
stances of the case may require, and as may be agreeable 
to equity and good conscience. 

WILLIAM C. GEBHARDT & SoN 
Solicitors for and of Counsel with the 
defendants, Alma Hildebrant, Isabella 
Kirkpatrick, Anna Kunsman and 
Dora Heitsman. 
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COUNTERCLAIM OF DEFENDANTS ALMA 
HILDERANT, ISABELLA KIRKPAT-

RICK, ANNA KUNSMAN, AND 
DORA HEITSMAN. 

(Filed November 13, 1926) 

The defendant, Katherine N. Stryker, joins issue on 
J O the answer of the defendants, Alma Hildebrant, Isabella 

Kirkpatrick, Anna Kunsman and Dora Heitsman: 

20 

1. As to counterclaim contained in said answer, de-
fendant says she denies the allegations of paragraph 2 
except so far as they are admitted in her answer. 

2. Paragraphs 3, 4 and 5 are denied. 

3. Paragraph 6 is admitted. 

4. Paragraphs 7 and 8 are denied. 

SMITH & SMITH 

Solicitors of the Defendant 
.Katherine N. Stryker. 

REPLICATION 

( Filed November I 6, I 926) 

3 O The complainant joins issue on the answer of th,, de-
fendants, Alma Hildebrant, Isabella Kirkpatrick, Anna 
Kunsman and Dora Heitsman. 

0. D. McCoNNJ~L 
Solicitor pro se. 



Replication 

REPLICATION 

(Filed November 16, 1926) 

31 

The complainant joins issue on the answer of the de-
fendant, B. Frank Heitsman. 

0. D. McCoNNEL 
Solicitor pro se. 

REPLICATION 

(Filed November 16, 1926) 

The complainant joins issue on the ansvver of t!1e de-
fendant, Katherine N. Stryker. 

0. D. McCoNNEL 

10 

Solicitor pro se. 20 

JOINDER OF ISSUE 

(Filed November 22, 1926) 

These defendants, Alma Hi ldebrant, Isabella Kirkpat-
rick, Anna Kunsman, and Dora Heitsman, join issue on 
the answer of the defendant Katherine N. Stryker, one 
of the defendants to the counter claim of this defendant. 3 o 

WM. C. GEBHARDT & SoNsJ 
Solicitors of defendants, Alma Hilde-
brant, Isabella Kirkpatrick, Anna 
Kunsman and Dora Heitsman. 
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STIPULATION 

(Filed March 16, 1927) 

The solicitors of all the parties in the above-stated 
cause hereby stipulate as follows: 

10 1. That a copy made by the Phillipsburg National 
Bank and Trust Company of the deposits made to the 
credit of Steward K. Heitsman and of the withdrawals 
therefrom, during the period from January 1, 1916, to 
date, shall be admitted in evidence and marked Exhibit 
CI, in lieu of the ledger of said bank. 

2. That the deposit slips pertaining to the account of 
Steward K. Heitsman, when produced by James L. Lom-

~O erson, cashier of the Phillipsburg National Bank and Trust 
Company, and identified by him as being in the custody 
of said bank and trust company, shall be admitted in evi-
dence and marked Exhibits C2 to C49, both inclusive. 

3. That Steward K. Heitsman held a safe deposit box 
in the Phillips bug National Bank, the corporate name of 
which was afterwards changed to the Phillipsburg Na-
tional Ba1Jk and Trust Company; that the number of said 
box was 267; that is was registerd in the name of Stew-

3 0 ard K. Heitsman; that he never changed his box at said 
bank and that this was his only safe deposit box during 
the period from January 1, 1916, dov-m to the date of his 
death; that this ,vas the only box that he held at sai<l 
bank and that he held no other box jointly with any 
other person or persons; and that said box was surren-
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dered by Osiris D. McConnel, executor of the last wil: of 
Steward K. Heitsrnan on or about February 18, 1926. 

4. That said Katherine }{. Stryker was duly author-
ized by Steward K. Heitsrnan to have access to his said 
safe deposit box in said bank as his deputy, during all of 
the period that he held said box; that the statement of 
the dates and hours when · access was had to said box, 
which was prepared under the supervision of said J arnes 1 o 
L. Lornerson, and which shows all of the times when ac- · 
cess was had to said box either by said Steward K. Heits-
rnan or said Katherine N. Stryker, and which is marked 
Exhibit CS0, shall be admitted in evidence for the pur-
pose of convenience, but that the books of said bank 
containing the original entries showing access to said box 
shall be produced and also admitted in evidence; that the 
name of S. K. Heitsman on said statement indicaes the 
times when S. K. Heitsman signed personally for access 20 
to said box; ~hat the name of K. N. Stryker on said state-
ment indicates the times when K. N. Stryker signed for 
access to said box; and that the card which was signed by 
sai.d Steward K. Heitsman when he rented said box, and 
which contained the written deputization of said Kather -
ine N. Stryker on the back thereof, was destroyed npon 
the surrender of said box, as abo,ve mentioned, accor ~]mg 
to the custom at that time of said bank. 

5. That the statement prepared under the superv1s1011 
of said James L. Lomerson, showing all shares of the 3 O 
stock of said Phillipsburg National Bank acquired by 

, said Steward K. Heitsman during his lifetime, and all 
shares of said stock sold by him during his lifetime, and 
the dividends paid upon the stock held by said Steward 
K. Heitsman during the period from October 13, 191,-:., to 



10 
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October 13, 1926, both inclm,ive, and also the original 
checks for said dividends, which are 21 in number and 
are marked Exhibits C52 to C72, both inclusive, shall be 
admitted in evidence; and that said Stevvard K. Heitsman 
during the period from January 1, 1916, down to the 
date of his death, which was on January 31, 1926, held 
40 shares of the stock of said bank. 

6. The production of and formal proof of the books 
o_f Phillipsburg National Bank, the name of which was 
subsequently changed to Phillipsburg National Bank and 
Trust Company, showing all deposits made in said 
bank to the credit of Katherine N. Stryker, with 
the elates and amounts of each deposit, and of each 
withdrawal therefrom, from January 1, 1916, to the 
date hereof, are waived; that the statement prepared un-
der the supervision of said James L. Lomerson, sh0vving 
the moneys deposited to the credit of said Katherine N. 
Stryker, and the withdrawals from the same, and running 
throughout the period from October 22, 1920, to Febru-
ary 25, 1927, which statement is marked Exhibit C74, 
shall be admitted in evidence in lieu of said or iginal 
books; and that the bank account represented by 5aid 
statement, marked Exhibit C74, is the only bank account 
that said Katherine N. Stryker, individually or joi1itly, 
had at any bank during the period from J a~mary 1, 1916, 
to the date hereof. 

:.; 0 7. That the residence in ,vhich said Steward K. Heits-
man resided, being No. 115 South Main Street, in the 
Town of Phillipsburg, New Jersey, was furnished 
throughout during the period from . January 1, 1916, 
clown to the elate of his death; that said household goods 
and furniture were worth in 1921 approximately $500; 
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that said household goods and furniture were worth in 
September, 1925, approximately $500; and that there are 
in said residence 4 rooms on the first floor, 3 bedrooms 
and a small hall room and a bathroom on the second 
floor, and 1 bedroom on the third floor. 

8. That during the period from January 1, 1916, to 
January 31, 1926, said Steward K. Heitsman held 17 
shares of the stock of the Eas ton National Bank, of 
Easton, Pennsylvania; that the value of said stock per 
share in 1921 was $67; that the value of said stock per 
share in September, 1925, was $71; that during the per-
iod last mentioned said Steward K. Heitsman received 
the dividends on said shares of stock of the Easton Na-
tional Bank, which are shown on the statement made by 
the Easton National Bank of dividends paid to Steward K. 
Heitsman from January 1, 1915, to and including Janu-
ary 1, 1926, which statement is marked Exhibit C75 and 

10 

sha ll be admited in evidence. 20 

9. That during the period last mentioned said Steward 
K. Heitsman held six shares of the capital stock of the 
First National Bank of Easton, Pennsy lvania ; that the 
fair value of said stock per share in 1921 was $66; that 
the fair value of said stock per share in September, 1925, 
was $83; that the dividends received by said Steward K. 
Heitsman upon said stock of the First National Bank of 
Easton are shown upon a letter , bearing elate December 
20, 1926, signed by Frank W. Simpson, cashier of the 3 0 
First National Bank of Easton, which letter is marked 

· Exhibit C76 and shall be admitted in evidence. 

10. That during the period above mentioned said 
Steward K. Heitsman owned the following number of 
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shares of the capital stock of the People's Water Com-
pany, of Phillipsburg, New Jersey: From January 1, 
1916, to March 27, 1916, 24 shares; from Marcch 28, 
1916, to November 11, 1918, 48 shares; and from No-
vember 12, 1918, to January 31, 1926, the date of his 
death, 7 4 shares; that said stock was of the fair value of 
$15 per share in 1921 ; that said shares were of the fair 
value of $19.50 per share in Septernbet, 1925; and that 

1 o the dividends received by said Steward K. Heitsman upon 
his said shares of stock of the People's Water Company 
are shown upon a letter, elated December 21, 1926, and 
signed by Robert E. Bachman for the Treasurer of said 
Company, which letter is marked Exhibit C77, and shall 
be admitted in evidence. 

20 

11. 'fhat the fair value of the stock of the Phillipsburg 
National Bank in 1921 was $174; and that the fair value 
of said stock in September, 1925, ·was $185. 

12. That the average balance to the credit of said 
Steward K. Heitsman in his account at said Phillipsburg 
National Bank during 1921 was $1,679.00; and that the 
average balance to the credit of said Steward K. I-foits-
man in said bank in September, 1925, was $1,489.13 

13. That the statements of the account of said Ste,\·ard 
K. Heitsman in said Phillipsburg National Bank, when 
properly proved by said James L. Lomerson, shall be ad-

30 mittecl in evidence, but it shall not be necessary to produce 
the original entries nor suppletory proof. 

14. That the bonds which the defendant, Katherine N. 
Stryker, alleges were given to her by the said Stewar<l K. 
Heitsman in his lifetime consist of $30,000, par value , of 
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United States Second Converted Liberty Loan Bonds, 
bearing interest at 4 1-4 per centum per annum, payable 
semi-annually on May 15th and November 15th in each 
year, and that all of said bonds are coupon bonds. 

15. 'l'hat at the time when box No. 267 was rented to 
said Steward K. Heitsman by the Phillipsburg National 
Bank, the two keys of said box were delivered by said 
bank to Steward K. Heitsman; and that said ,Katherine 
N. Stryker, as his deputy, could not have access to said lO 
box except by the use of one of said two keys. 

16. That said Katherine N. Stryker has held a safe 
deposit box in said Phillipsburg National Bank, the mun-
ber of said box being 200, from 1914 to date; that the 
statement of the dates and hours when access was had to 
said box, prepared under the supervision of said James 
L. Lomerson, and which shows all of the times when ac-
cess was had to said box during said period, and which 20 
is marked Exhibit C78, shall be admitted in evidence for 
the purpose of convenience, but that the books of said 
bank containing the original entries showing access to 
said box shall be produced and also admitted in evidence. 

· 17. That the checks for dividends received by said 
Stevvard K. Heitsman and by his executor, after his dtath 
upon his stock in the First National Bank of Easton, 
Pennsylvania, IO in number; the Easton National Bank, 
25 in number, and People's Water Company, 9 in num- 30 
ber, shall be admitted in evidence and are marked Ex-
~ibits C79 to Cr22, both inclusive. 

18. That the deposit slips pertaining to the account of 
Katherine N. Stryker, at the Phillipsburg National Bank, 



38 Stipulation 

the name of which was subsequently changed to PhiPips-
burg National Bank and Trust Company, when producecl 
by James L. Lomerson, cashier of said bank and trust 
company, and identified by him as being in the cus-
tody of said bank and trust company, shall be admitted in 
evidence and marked Exhibits C123 to C169, both in-
clusive. 

1 o 19. That the checks in the possession of Osiris D. Mc-

20 

30 

Connel, executor of Ste,rnrd K . Heitsman, deceased. all 
of vvhich were signed by Steward K. Heitsman, being 131 
in number, shall be admitted in evidence and marked Ex-
hibits Cl 70 to C300, both inclusive; that the stubs of 
check books of said Ste,vard K. Heitsman in the posses-
sion of said executor, shall be admitted in evidence and 
said books marked Exhib its C301 to C305, both inclu-
sive; that all of said check stubs which are marked with 
a blue dot are in the handwriting of said Katherine N. 
Stryker; and that the body of all of said checks that are 
marked with a blue check are in the handwriting of said 
Katherine N. Stryker, the signature to each check being 
in the handwriting of Steward K. Heitsman. 

20. That none of the parties in the cause know of any 
real estate that said Steward K. Heitsman owned, during 
the period from January 1, 1916, to the aforesaid date of 
his death, except the farm mentioned in paragraphs 2 and 
3 of the bill of complaint in this cause, and which was 
sold and conveyed by said Steward K. Heitsman in 1918. 

21. That the payee of check No. 118 of Steward K. 
Heitsman, W. Kroner, is engaged in the business of hard-
ware and furnishing seeds and supplies to farmers ; and 
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that the following payees of various checks of Steward K. 
Heitsman have the following business and location, re-
spectively: William Laubach and Sons, department store 
in Easton, Pennsylvania; T. Newman, meaning Thomas 
Newman, engaged in the coal business in Phillipsburg, 
New Jersey; F. T. Hawk \Yas engaged in the butcher 
business on south Main Street, Phillipsburg, New Jersey, 
about ten doors above the residence of Steward K. Heits-
man; Charles V. Duffy, collector of internal revenue of JO 
the United States in 1919; Frank l\liller, whose full name 
is Frank M. Miller, was a grocer whose store was situ-
ated on south Main Street, a short distance from the resi-
dence of Steward K. Heitsman on the opposite side of 
the street ; J. F. Storm was and is engaged in the coal 
business in Phillipsburg, New Jersey; Rader and Brother 
was an incorporated d~partment store in Easton, Pennsyl-
vania; Bush & Bull is a large department store engaged 
in business in Easton, Pennsylvania; Harry T. Hess, 
whose true name is Harry L. Hess, was engaged in the 
business of paperhanging and interior decorating; Peter 
V. Y earance is engaged in the business of cleaning cess-
pools; Orr Company is a department store in the City of 
Easton, Pennsylvania; Dr. H. W. Souders is a dentist 
whose residence and office is opposite the residence of 
Steward K. Heitsman in Phillipsburg, New Jersey; Clar-
ence \V alters is an attorney at law in Phillipsburg; Werner 
Co. is a large furniture and music store in the City of 
Easton, Pennsylvania; Dr. H. C. Fisler is a physician in 
East.on, Pennsylvania; Dr. H. R. West is a physician liv-
ing four doors away from the residence of Steward K. 
Heitsman; H. A. Weaver was the treasurer of the Board 
of Trustees of the Warren Hospital at Phillipsburg, New 
Jersey; Anna F. Howell was the wife of H. B. Howell, 

30 
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superintendent of schools of the Town of Phillipsburg and 
is since deceased, and she resided during this period in 
Jersey City, New Jersey, check No. 287 for $89.50 to 
Anna F. Howell was for a coat for the defendant, Kather-
ine N. Stryker, given to her by Steward K. Heitsman, 
and for which said Anna F. Howell paid for in the first 
instance; Sherer Brothers are engaged in the business of 
men's furnishings, suits and clothing; Welfare Chest was 

10 the ·Community Chest organization 0f the Town of 
Phillipsburg; Wilson Stove Manufacturing Company is 
engaged in manufacturing, selling and repairing of stoves 
and other hardware supplies and kitchen furnishings; F. 
Kline is engaged in the business of upholstery of furni-
ture. 

20 

30 

Osrnrs D. McCoNNBL 
Solicitor pro se. 

SMIITH & SMITH 

Solicitors o f defendants, 
Katherine N. Stryker and B. 
Frank I-Ieitsman. 

·WILLIAM C. GEBHARDT & Scrns 

Solicitors of defendants, Isa-
b e 1 1 a Kirkpatrick, Anna 
Kunsman, Dora Heitsman 
and Alma Hildebrant. 

Dated March I 5, 1927. 
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STIPULATION 

(Fiied July 18, 1927) 

The solicitors of all the parties in the above-stated cause 
hereby stipulate as follows: 

r. It appearing that Minnie Fine, a witness called on 
behalf of the defendant, ,Katherine N. Stryker, in the 
above-stated cause, was not, through inadvertence, sworn 1 O 
before she gave her testimony, we therefore stipulate that 
the testimony given by the said Minnie Fine in the above-
stated cause be considered as if she had been duly sworn 
before giving her said testimony and we waive all objec-
tions to the admission and consideration of her testimony 
by reason of the said omission in administering the oath 
to her before testifying. 

2. We further stipulate that the lowest quotations for 20 
Second Converted United States Liberty Loan Bonds on 
the New York Stock Exchange on December 19, 1921, 
was 95.24, and on September 5, 1925, was 100 1-32. 

0. D. MCCONNEL 
Solicitor pro se. 

Siv.U'l'H & SMITH 

Solicitors for defendants, 
Katherine N. Stryker and B. 
Frank Heitsman. 

WILLIAM C. GEBHARDT 30 

Dated May 6, 1927. 

Solicitors for defendants, 
Isabella Kirkpatrick, Anna 
Kunsman, Dora Heitsman 
and Alma Hildebrant. 
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ORDER AMENDING PLEADINGS 

( Filed September 2 I, I 927) 

This cause coming on to be heard in the presence of 0. 
D. McConnel, of counsel pro se, Smith & Smith, of coun-
sel with defendants, Katherine N. Stryker and B. Frank 
Heitsman, and William C. Gebhardt & Son, of counsel 

10 with defendants, Alma Hildebrant, Isabella Kirkpatrick, 
Anna Kunsman and Dora Heitsman, and it appearing that 
the complainant has duly given notice of an application to 
amend the pleadings in said cause, and the court having 
heard the arguments of the respective counsel, and having 
considered the matter, and it appearing that said applica-
tion should be granted : 

It is, therefore, on this 13th day of September, 1927, 
on motion of 0. D. McConnel, counsel prose, ordered that 

20 the complainant's bill in the above-stated cause be, and the 
same hereby is, amended in the following particulars : 

I. By striking out the last sentence of paragraphs 13 
of said bill, which sentence reads as follows: 

J'As far as complainant can ascertain, said Steward K. 
Heitsman did not receive independent advice at the time 
of making said alleged transfers", and by inserting m 
lieu thereof the following sentence: 

"Said Steward ,K. Heitsman did not, at the time of 
3 o making said alleged transfers, or at any time prior there-

to, receive competent and independent advice as to the 
effect of such transfers." 

II. By striking out paragraph I 8 of said bill. 



Order Amendh1 ,g Pleadings 43 

III. By inserting the following paragraphs 111 said 
bill: 

"18 . Complainant charges that said Steward K. 
Heitsman did not intend, by the alleged transfers of said • 
bonds, to make presently effective transfers thereof to 
said Katherine N. Stryker, but, on the contrary, intended 
at most to make transfers thereof which should become 
effective at or after his death, and said alleged transfers 1 o 
are invalid. 

"19. Compl~inant charges that said Steward K. Heits-
man did not, in his lifetime, make presently effective trans-
fers of said bonds to said Katherine N. Stryker, and said 
alleged transfers are invalid. 

"20. Complainant charges that, if presently effective 
transfers of said bonds were made by said Steward K. 
Heitsman in his lifetime to said Katherine N. Stryker, 20 
which complainant denies, said transfers were obtained 
by undue influence exercised by said Katherine N. Stryker 
upon said Steward K. Heitsman, and said alleged trans-
fers are invalid. ' 

"21. Complainant charges that, it presently effective 
transfers of said bonds were made by said Steward K. 
Heitsman in his lifetime to said Katherine N. Stryker, 
~..u:d K. ~ft- ~\l:i.ug c.o..u:lpetent a,.i:i,d inde--
said alleged transfers were improvident and were made 30 
without said Steward K. Heitsman receiving competent 
and independent advice as to the effect of such transfers, 
and said alleged transfers are invalid." 
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IV. By striking out paragraph ( 1) of the prayer of 
said bill, contained on the last page thereof, and by insert-
ing in lieu thereof the following: 

" ( l) That, if there were no completed gifts 
made by said Steward K. Heitsman to said Kath-
erine N. Stryker of said $30,000, par value, of 
Liberty Loan Bonds, said Katherine N. Stryker be 

1 0 compelled to account to complainant for and to restore 
to complainant the said Liberty Loan Bonds and the inter-
est thereon from January 3 l, 1926, the date of the death 
of the said Steward K. Heitsman; or, if there were com-
pleted gifts made by said Steward K. Heitsman in his 
li fetirne to said ,Katherine N. Stryker of said bonds, that 
said gifts be set aside as improvident, and made without 
independent advice, or as the result of undue influence 
exercised by said Katherine N. Stryker upon said Steward 
K. Heitsman, and that said Katherine N. Stryker be com-

2 0 pellecl to restore to complainant the said bonds and the 
interest thereon from the aforesaid date of the death of 
the said Steward K. Heitsman." 

And it is further ordered that the answers of the de-
fendants, Katherine N. Stryker and B. Frank Heitsman, 
be, and the same hereby are, amended to the extent of 
being considered as denying the allegations of said par~-
graphs 13, 18, 19, 20 and 21 of the bill as amended. 

And it is further ordered that the answer of the defend-
!3 0 ants, Alma Hildebrant, Isabella Kirkpatrick, Anna Kuns-

man and Dora Heitsman, be, and the same hereby is, 
amended to the extent of being considered as admitting 
the allegations of said paragraphs 18, 19, 20 and 21 of 
the bill amended. 
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Respectfully advised. 

45 

The foregoing order is satisfactory to us as to form. 

Solicitors o f defendants, 
Katherine N. Stryker an<l 
B. Frank Heitsman. 

Solicitors o f defendants, 1 o 
Alma Hildebrant, Isabella 
Kirkpatrick, Anna Kunsman 
and Dora Heitsman. 

20 

30 
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IN CHANCERY OF NEW JERSEY 

Between, 
Osrnis D. McCoNNELL, 

Executor, &c., 
Complainant, 

AND 
KA1'HERINE N .STRYKER, et al, 

Defendant. 

MEMORANDUM 

ON FINAL HEARING 

20 MR. 0. D. McCoNNEL, for Complainant. 

MESSRS. SMITH & SMITH, for Defendant Katherine 
Stryker and B. Frank Heitsman. 

MESSRS. WM. C. GEBHARDT & SoN, for Defendants 
Alma Hildebrant, et al. 

BuCIIANAN, V. C. 
30 

The bill is filed by complainant as executor of the will 
of Steward K. Heitsman, deceased, who by his will and 
codicil left certain bequests to the defendant Katherine 
Stryker and gave all the rest of his estate equally among 
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two brothers ( one of whom predeceased testator) and 
five nieces ( including Miss Stryker). Subsequent to the 
making of the will and codicil testator turned over pos-
session of $30,000.00 in Liberty Bonds to his niece, Miss 
Stryker,. At his death she claimed them as her own, as 
having been given to her by testator. 

A perusal of the bill shows that its prayer is I for the 
"advice and direction" of the Court as to whether the 

10 
said bonds belong to the niece or to testator's estate. The 
appropriate and speedy way to determine that question 
would be by suit at law in replevin or trover. However 
the suit has been completely tried, and at great length, by 
all parties, without any objection to the jurisdiction, on the 
theory of a determination as to whether there had been 
a valid gift of the bonds inter vivas. The bill can doubt-
less be sustained as a bill in the alternative, to compel an 
accounting or restoration of property by an agent or 

~o fiduciary (if there was no completed gift; or to set aside 
the gift (if made) as improvident or the result of fraud 
or undue influence. The pleadings should be appropri-
ately amended before decree. 

Some of the testimony of Miss Stryker relative to con-
versations and transactions with complainant's testator 
was admitted at the hearing, subject to later determina-
tion as to its validity. The doubt at the hearing arose 
from the fact that the objection to this testimony was 
not made by the executor, but by counsel for the other 3 0 
legatees. The language of the statute hO\vever seems suf-
ficiently broad to require the exclusion of such testimony, 
even in such case; and the testimony objected to in that 
behalf must be stricken out. 
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The careful consideration which I have given to the 
evidence leads me to the conclusion that the testator did 
intend Miss Stryker to have the bonds in question; but 
that the evidence fails to show that he did in fact before 
his death make a completed gift to take effect immedi-
ately. Rather does the evidence show the contrary. 

By his answer B. Frank Heitzman admits the right 

10 of Miss Stryker to the bonds, and thereby waives claim 
or interest as to the share bequeathed to him by the wilL 

20 

The decree will direct the return by Miss Stryker to 
the comp!ainant of the bonds and income accrued since 
'testator 's death, less the share which would have gone to 
B. Frank Heitsman. 

Under all the circumstances the costs of all parties 
should be paid by the estate. 

FINAL DECREE 

(Filed May 21, 1928) 

This cause coming on to be heard in the presence of 0. 
D. McConnel, counsel pro se, Smith & Smith, of counsel 
with defe~dants , Katherine S. Stryker and B. Frank 

3 0 Heitsman, and William C. Gebhardt & Son, of counsel 
with defendants, Isabella Kirkpatrick, Anna Kunsman , 
Dora Heitsman and Alma Hildebrant, and the complaint-
ant's bill having been duly amended, and the pleadings 
having been read, and the proofs having been taken, and 
the arguments of the respective counsel having been heard , 
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and the court having duly considered said pleadings, 
proofs and arguments: 

It is, on this twenty-first clay of May, 1928, on motion 
of 0. D. McConnel, counsel pro se, ordered, adjudge<l 
and decreed that the said Steward K. I-Ieitsman did not 
in his Ii f etime make a completed and valid gift to said 
Katherine N. Stryker of said $30,000, par value, of Lib-
erty Loan Bonds, mentioned in con1plainant's bill as amed-
ed, and that said defendant, Katherine N. Stryker, do 10 
forthwith, after the service upon her or her solicitors of 
a true copy of this decree, which copy may be certified 
by the complainant as solicitor pro se, restore and deliver 
to the complainant said Liberty Loan Bonds, amounting 
to $30,000, par value, and that she also forthwith after 
such service do pay to the complainant the interest on said 
$30,000 of Liberty Loan Bonds at the rate of 4 1-4% 
per annum from January 3 l, 1926, the date of the death 
of said Steward K. Heitsman, until November l 5, 1927. 20 

And it appearing that the defendant, B. Frank Heits-
man, by his answer admits the right of said defendant, 
Katherine N. Stryker, to said bonds, and thereby waives 
all claim or interest as to the share therein bequeathed to 
him by the last will and ' testament of said Steward K. 
Heitsman, deceased, being a one-seventh share: 

It is therefore further ordered, adjudged and decreed 
that said de'fendant, Katherine N. Stryker, shall be en-
titled, on the final distribution of the estate of said Steward 
K. Heitsman, deceased, to the one-seventh share of said 3 o 
bonds which was bequeathed by him by said last will and 
testament to B. Frank Heitsman after deducting from said 
one-seventh share its pr~portionate part of the lawful 
debts and funeral expenses of said Steward K. Heitsman 
and the costs and expenses of the administration of said 
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estate, including executor's commissions, counsel fees and 
the costs and counsel fees in this suit, the other personal 
estate of said Steward K. Heitsman, deceased, not specific-
ally bequeathed, to be first applied to the payment of said 
debts, funeral expenses and the costs and expenses of 
administration. 

A11d it is further ordered, adjudged and decreed that 
a counsel fee of $1100, be allowed and paid unto 0. D. 

10 McConnel, solicitor and counsel pro se, and that a counsel 
fee of $1,200 be allowed and paid to Smith & Smith, so-
licitors for and of counsel with the defendants Katherine 
N. Stryker and B. Frank Heitsman, and that a counsel 
fee of $1,500 be allowed and paid to William C. Gebhart 
& Son, solicitors for and of counsel with the defendants, 
Isabella Kirkpatrick, Anna Kunsman, Dora Heitsman and 
Alma 1---Iildebrant, and that said counsel fees be paid out 
of the estate of said Steward K. Heitsman, deceased . 

~o 

:.;o 

And it is further ordered that the costs of the com-
plainant and defendants, to be taxed, be paid out of the es-
tate of said Ste,vard K. Heitsman, deceased, including 
the cost of copies of the testimony taken in the cause. 

And it appearing that the said Katherine N. Stryker 
did, during the lifetime of the said Steward K. Heitsman, 
render services to the said Steward K. Heitsman, for 
which she is entitled to be paid, as an equitab le cond ition 
to the equitable relief prayed by complainaint, and that 
the parties hereto have agreed in open court that the 
amount of such compensation shall be the sum of $7,500, 
it is further ordered, adjudged and decreed that concur-
rently with said return of said Liberty bonds complainant 
shall pay to said Katherine N. Stryker the said sum of 
$7,500 in full satisfaction for said services and of all 
claim and demand of the said Katherine N. Stryker 
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against the estate of said Steward K. Heitsman as a 
creditor of said Steward K. Heitsrnan. 

And it is further ordered that this decree be entered as 
of January 31st, 1928. 

Respectfully advised, 

MALCOLM G. BUCHANAN 
V. C. 

A true copy: 
0. D. McCoNNELJ Solr. prose. 

NOTICE OF APPEAL 

( Filed July 20, r 928) 

E. R. WALKER 
C. 

The defendant, Katherine N. Stryker, hereby appeals 
from so much of the final decree made in the above en~ 
titled cause, on the 21st day of May, 1928, by the Chan-
cellor, on the advice of Vice Chancellor Malcolm G. 
Buchanan, as adjudges and decrees that the said Steward 
K. Heitsman did not in his li fetirne, make a completed 
and valid gift to the said Katherine N. Stryker of said 
Thirty Thousand Dollars ($30,000.00) par value of lib-
erty loan bonds mentioned in complainant's bill and that 

10 

20 

the said defendant, Katherine N. Stryker, do forthv.rith 30 
after service upon her or her solicitors of a true copy 
of this decree, restore and deliver to the complainant said 
liberty loan bonds; that she also forthwith after such 
service, do pay to the complainant the interest of the said 
$30,000.00 of liberty loan bonds at the rate of 4¼ % per 
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annum from January 31, 1926, the date of the death of the 
said Steward ,K. Heitsman, until November 15, 1927, and 
to such other parts of the decree as are inconsistent with 
the contentions of the defendant, Katherine N. Stryker, 
that said bonds were a valid gift from Steward K. Heits-
man, deecasccl, to the Court of Errors and Appeals in the 
Last Resort in All Causes. 

Sl\n'l'H & SMITH 

Solicitors for and of counsel 
with the defendant Kather-
ine N. Stryker. 

I conceive there is good cause for appeal in the above 
entitled cause. 

SYLVES 1TER C. SlVIITH 
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(6L-526) 

TESTIMONY 

Testimony taken in the above-entitled cause, at the 
State House, Trenton, New Jersey, on Wednesday, the 
sixteenth day of March, 1927, at r r o'clock A. M., 

Before HON. MALCOLM G. BUCHANAN, Vice 
Chancellor. 

APPEARANCES 

0. D. McConnel, prose (William P. Tallman, of coun-

10 

20 sel) for complainant; 

William C. Gebhardt & Son for defendants Alma Hilde-
brant, Isabella Kirkpatrick, Anna Kunsman and Dora 
Heitsman; 

Smith & Smith, by Mr. Sylvester C. Smith, Jr., for de-
fendants Katherine N. Stryker and Frank Heitsman. 

JAMES L. LOMERSON, a ·witness produced on be-
half of the complainant, being duly s,vorn, testified as 3 o 
follows: 

MR. McCONNEL: Counsel have stipulated a great 
manr facts, especially in reference to the records of the 
bank in which the bank account of the decedent was kept, 

I 
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and also where he had a safe deposit box, and also Miss 
Stryker has one . The stipulation is in writing, and I 
will hand that to the Court. 

DIRECT EXAMINATION 

BY MR. McCO I NEL: 

10 _q. You live where? 
A. Phillipsburg. 
Q. What is your occupation? 
A. Cashier of the bank. 
Q. What bank? 
A. The Phillipsburg National Bank. 
Q. Is that the present name of that bank? 
A. No. 
Q. What is the banYc's present name? 

20 A. The Phillipsburg National Bank and Trust Com-
pany. 

Q. When was the name of the bank changed to the 
Phillipsburg National Bank and Trust Company. 

A. About two years ago. 
Q. How long have you been cashier at the bank? 
A. About 20 years; I can't fix the date; more than 

twenty years. 
Q. Last past. 
A. Yes, sir. 

30 Q. And you have with you today the books of the 
bank? 

A. 
Q. 
A. 

Yes, sir. 
In obedience to a suponea duces tecum? 
I have (producing them.) 
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MR. McCONNELL-I have here a statement from 
the bank of the account of Ste\ ;vard K. H eitsrnan. It is a 
copy of the deposits of the bank . I offer it in evidence. 

Said stat ement is marked "Exhibit C l ." 

MR. McCONN EL-I also offer the deposit slips in the 
account of Steward K. Heitsman fro m Januar y, 1916, to 
date. 

Q. Have you those? 
A. I have. 
Q. Where did they come from ? 
A. From our bank vault, Steward's vault. 
Q. State whether they are the original deposit slips 

made to the credit of Steward K. Heit srnan 's account ? 
A. Yes, the original slips. 
Q. They are from what date? 
A. From January S, 1916. 
Q. To date? 
A. Yes. 

MR. McCONNEL-I offer them now in evidenc e. 

Q. How have you arranged these slips ? 
A. In groups as to who made out the slips; where 

Steward ,K. Heitsrnan made out the slip I have them in one 
group, and where they were made out by myself in another 

JO 

group, and any body else who made them out. 3 0 
Q. How many groups are there? 
A. I didn't count the groups. 
Q. Will you kindly do so now. 
A. Six. 
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Q. Who were all the parties ,,vho made out these slips? 
A. Steward K. Heitsman, my clatighter, who was as-

sisting me at that time-
Q. What is her name? 
A. Elizabeth A. Lomerson. R. C. Bachman, H. J. 

Curry and Katherine M . Stryker. 
Q. R. C. Bachman and H. J. Curry, they were also 

connected with the bank? 
10 A. Yes. 

( Said groups of slips are marked '·Exhibits C 3, C 4, C 
5, C 6, C 7 and C 8,'' respectively) 

Q. Please identify by the numbers which Mr. Powis 
has given to the groups, the persons in whose handwriting 
those deposits were made. 

A. "C 3," Steward K. Heitsrnan; "C 4," J. L. Lom-
erson; "C 5," E lizabeth A. Lornerson; "C 6," R. C. Bach-

20 man; "C 7," H.J. Curry; "C 8," Katherine N. Stryker. 
Q. You have the original books of the bank show -

ing-
A. Yes, sir. 
Q. Beginning from January 1st, 1916? 
A. Yes. 
Q. How many books are there? 
A. Two. 
Q. ' You also prepared a statement for convenience, 

showing elate and hour, and the person by whom access 
:JO was had to the box? 

A. Yes, sir. 
Q. To Box No. 267? 
A. Yes, sir. 
Q. Steward K. Heitsman's box was No. 267? 
A. Yes. 
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MR. McCONNEL-I offer that stipulation 111 evi-
dence. 

( Said statement from the safe deposit box books of 
the Phillipsburg National Bank in reference to safe de-
posit box No. 267, showing the date and hour of visita-
tion, and by whom the box was taken out, is marked "Ex-
hibit C 9.") 

Q. You also prepared · a statement showing the num-
ber of shares of stock held in the same bank by Steward 
K. Heitsman during his lifetime, shares sold by him and 
the dividends paid by the stock held by him during this 
period from Oc.tober 13, 1915 to October 13, 1926, both 
inclusive. I show you that statement and ask you if that 
is the statement that you prepared for that purpose? 

A. It is. 

MR. McCONNEL-I offer that in evidence. 

( Said statement of the Phillipsburg National Bank 
from the stock ledger, account of Steward K. Heitsman, 
shmving the shares of stock acquired, the shares sold, and 
dividends paid on the stock, including the dates, is marked 
"Exhibit C IO") 

MR. McCONNEL-I also offer 111 evidence the two 
books. 

( Said safe deposit books of the Phillipsburg National 
Bank are marked "Exhibits C 11" and " C 12," respec-
tively.) 

10 

20 

30 
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MR. McCONNEL-By the fourth paragraph, or the 
eighth pa ragraph, Steward K. Heitsman held 17 shares 
of stock of the Easton National Bank, and I have a letter 
here from the bank which gives a list of the dividends 
paid in his lifet ime and after his death to the executor; 
and that is to go in evidence without producing the books 
of the bank. That has been agreed by counsel. I offer 
it in evidence. 

( Said "Statement of Dividends paid to Steward K. 
Heitsman from January 1, 1915 to and including January 
1, 1926," on stock held by him m the Easton National 
Bank of Easton, Pennsylvania, is marked "Exhibit C 
13.") 

MR. CONNEL-In paragraph 9, he held six shares 
of stock of the First National Bank of Easton, Pennsyl-
vania, and I have a similar statement showing a statement 

2 0 of dividends paid during the same period from that bank. 
I offer that in evidence.) 

( Said statement of the First National Bank of Easton, 
Pennsylvania, signed by Frank W. Simpson, Cashier, ad-
dressed to Mr. 0. D. McConnel, and elated December 20, 

l 926, is marked "Exhibit C 14.") 

MR. McCONNEL-According to paragraph IO, dur-
ing this same period I have a statement specifying the 

30 number of shares of stock held in the People's Water 
Company, and w·e have the statement in the form of a 
letter from the People's Water Company, from the treas-
urer of the company, setting forth the dividends paid on 
that stock, which is also to be_ offered in evidence, and I 
offer that at this time. 
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( Said statement, on the letterhead of the Phillipsburg 
Nat ional Bank and I'rust Company, signed "R. C. Bach-
man, for the Treasurer," addressed to Mr. 0. D. McCon-
nel, and dated December 21, 1926, showing dividends re-
ceived by Steward ,K. Heitsman from the People's Water 
Company, from Novemben, 1915 to March 1, 1926, is 
marked "Exhibit C l 5.") 

Q. You have with you the individual ledger on ac- J 0 
count of Steward K. Heitsman at the bank? 

A. I have. 
Q. In how many sheets is that? 
A. Five. 

MR. McCONNEL-I offer in evidence the original 
individual ledger sheets, showing the account of Steward 
K. Heitsman, containing five separate sheets. 

( Said ledger sheets of the Phillipsburg National Bank, 2 0 
are marked "Exhibit C 16.") 

Q. I would like to get the balance in Steward K. 
Heitsman's account on December 19, 1921. 

A. $2,059.71. 
Q. $2,059.71? 
A. And 71 cents. 
Q. And also the balance in his account on December 

5, 192 5-
A. The ledger sheet shows no entry on the 5th; the 3 0 

last entry preceding the 5th was September 2nd. 
Q. I want the balance. 
A. Which was $1,539.13 on September 2, 1925, and 

the account ren1ain unchanged September T 5th. 
Q. ·what is the balance; I just want the balance. 
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A. $1,539.13. 
Q. Katherine N. Stryker held a safe deposit .box also? 
A. Yes. 
Q. In the same bank ? 
A. Yes. 
Q. What was the number of that? 
A. 200. 

Q. Did she ever change the number? 
A. No. 
Q. Neither one of them ever changed their number? 
A. No, sir. 
Q. Have you prepared a statement similar to that of 

Steward K. Heitsman, showing the hours of access and 
the persons by whom access was made? 

A. Yes, sir. 
Q. I show you a paper and ask you if that is the 

statement shoving access? 
A. That is the statement showing access to Box 200 

20 by Katherine N. Stryker. 

MR. McCONNEL-I offer that in evidence. 

( Said statement showing date and time of "Entries to 
Safe Deposit Box No. 200 by Katherine N. Stryker," is 
marked "Exhibit C 17.") 

Q. During ,what time did Katherine N. Stryker have 
this safe deposit box No. 200 at your bank? 

30 A. From 1914, April 15, 1914, she rented the box and 
still holds it. 

Q. Do you have the card there signed by Miss Stryker 
for the contract on the renting of the box? 

A. Yes, a card showing the payment of the rent for 
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the box, and showing the time-I don't think I have the 
other card. 

Q. Do you have the card contract signed by Steward 
K. Heitsman upon renting his box 267? · 

A, I have not. 
Q. You haven't? 
A. No. 
Q. Do you know what became of that? 
A. Only on the statement of the clerk who received 1 O 

the surrender of the keys for the box. 
Q. Not of your own knowledge? 
A. No. 
Q. Have you seen that card at different times? 
A. I couldn't testify that I had; I imagine I had; in 

going through the bank b.ooks different times. Imagine 
I have seen the card, but I couldn't say positively if I had. 

Q. Did Miss Stryker have an account at the Phillips-
burg National Bank also? 2 o 

A. Yes. 
Q. From what period-never mind. Did you pre-

pare a statement showing deposits and withdrawals in her 
account from the time it began down to date? 

A. From 1920 to date, I have it. I think that was the 
beginning of the account, October 22, 1920, to date. 

Q. You prepared a statement, did you, showing that? 
A. I did. 
Q. And . the statement is correct, to the best of your . 

knowledge? 30 
A. It is. 
Q. It is taken fr6m the original books? 
A. Yes, from the original ledger. 
Q. Is that the statement you prepared? ( Showing 

witness paper). 



10 

62 James L. Lamer son) Direct 

A. That is correct. 

MR. CONNEL-I offer that in evidence. 

( Said statement from the books of the Phillipsburg 
National Bank in the acount of that bank with ,Katherine 
N. Stryker, from October 22, 1920 to February 5, 1927, 

is marked "Exhibit C 18.") 

Q. Have you the original ledger sheets, the individual 
ledger sheets of the account of Katherine N. Stryker? 

A. Not here, no. 
Q. Have you the deposit slips showing deposits made 

in the account of Katherine N. Stryker? 
A. I have. 
Q. How many are there of them do _you know? Have 

you arranged them in sections? 
A. Yes. 
Q. How many have you? 
A. Eight groups. 

MR. CONNEL-I offer them in evidence. 

( Said groups of bank slips of the Phillipsburg National 
Bank are marked "Exhibits C 19, C 20, C 21, C 22, C 23, 

C 24, C 25" and "C 26," respectively.) 

Q. Can you identify those as to handwriting? 
30 A. Yes. 

Q. Identify these groups according to the handwrit-
ing of the persons who made them out? 

A. "C 19," J. L. Lomerson; "C 20," Katherine N. 
Stryker; "C 21 ," Elizabeth A. Lomerson; "C 22," R. C. 
Bachman; "C 23." Stanley S. Young; "C 24," John E. 
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Wyckoff~ "C 25," Charles G. Smith; "C 26," John · T. 
Youpa. 

Q. Were all of those parties, except Miss Stryker, 
connected with the Phillipsburg National Bank? 

A. They were, yes. 
Q. What other documents have you there? 
A. I have the dividend checks payable to Steward 

K. Heitsman. 
Q. Dividend checks? 
A. Yes, sir. 
Q. How many are there? 
A. 21. 

Q. Are they all indorsed by Steward K. Heitsman? 
A. Yes. 

MR. McCONNEL-I offer them in evidence. 

( Said dividend checks of the Phillipsburg National 

10 

Bank, are marked "Exhibit C. 27.") 2 0 

Q. What others? 
A. trhe release by the comptrollei- of the estate, and 

the short form of the Surrogate's certificate to yourself, 
and the signature of Steward K. Heitsrnan when he 
opened his personal checking account. 

Q. At that time you kept the signatures in a book? 
A. Yes. 
Q. Do you do that now? 
A. 
Q. 
A. 
Q. 
A. 
Q. 

No, we use a card system. 
Haye you the book containing the signature? 
I have. 
Upon what page of the book is the signature? 
The book is not paged. 
What is the date? 

30 
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A. Nor dated. 
Q. How do you-
A. It comes under the letter "H" in the index. 

MR. McCONNEL-I offer the book in evidence. 

THE COURT-Of what materiality is it? 

MR. McCONNEL-I suppose as long as there is no 
1 O contest on that it is not material; I will withdraw that. 

20 

30 

Q. What other documents have you there? 
A. The average balance for Steward K. Heitsman's 

account for the year in which you asked it. 
Q. We don't need that. 
A. That's all I have. 
Q. You have been in the teller's cage for a number 

of years in that bank? 
A. Yes. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 

How long? 
Thirty some years. 
Up to what time? 
Almost two years ago. 
You say "almost?" 
Yes. 
What do you mean? 
Probably August, 1925, I think it was, that I left 

the cage .. 
Q. Will you please state whether during that time 

Steward K. Heitsman came to the bank at various times 
on business ? 

A. Yes. 
Q. How often? 
A. Very frequently. 
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Q. For the last ten years of his life, who came with 
him, usually? 

A. Usually Miss Stryker. 
Q. Katherine N. Stryker? 
A. Yes, possibly he came alone at times, but if any-

body was with him I don't recollect anyone but Miss 
Stryker. 

Q. From 1920 on down, who was usually with him? 
A. Miss Stryker. 10 
Q. What was _their method of doing business at the 

bank when they came there? 
A. They would both come to the teller's window-I 

couldn't state which one handed the deposet in, whether 
it was Miss Stryker or Mr. Heitsman; early in 1920, for 
instance, I think Mr. Heitsman would hand the deposit 
in himself; I think he would. 

Q. 
A. 
Q 

Mr. Heitsman? 
Yes. 

And after that? 
A. Latterly, perhaps, Miss Stryker would hand the 

book in, but he would usually be standing by her in front 
of the teller's cage. 

Q. They would be together? 
A. Yes. 
Q. From 1920 on down, will you state whether or not 

he was in poorer health than usual? 

20 

A. I think he was failing somewhat, but in 1921, we 
considered him in a state of health fit to act as a teller in 3 0 
the stockholders' meeting of the bank; that was in 1922, 

in January. 
Q. That was the last year? 
A. Yes, January, 1922. 

Q. He was teller at the meeting? 
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A. Yes. 
Q. What were the duties of teller? 
A. The duties of teller at any stockholders' meeting 

are, that he receives the ballots and counts them, and pre-
pares a stater:nent showing the result of the election. 

Q. What was the usual method of access to his safe 
deposit box? 

A. Usually, I think, Miss Stryker came with him, 
10 from 1920 on, and they would go to the entrance of the 

deposit department and present the two keys on a little 
ring; they would give the ring to the clerk standing near-
est to the entrance of the deposit vault, and the clerk 
standing nearest to it would open the gate and open their 
box for them ; he would put the master key in and open 
the box and hand the box to them, and they would go 
in the coupon booth or in the directors' room unless that 
was being used, and open the box there. 

:2 0 
Q. From 1920 on down, to whom was the box handed, 

usually, as far as your observation went? 
A. I imagine to Miss Stryker; I couldn't say; my back 

would be turned toward the vault; my back would be 
turned in the teller's window. 

Q. What did you observe? 
A. I can't recollect observing anything. 
Q. Who received the box, and who brought it back 

to the attendant? 
A. That I don't recollect positively at all, only in a 

general way I could answer that; I don't remember any 
~: 0 instance in particular. 

Q. Will you please state what the custom of the bank 
was at that time in reference to these card contracts for 
deposit boxes, upon surrender of the box; that is, I mean 
in February, 1926, February 18, 1 think. 
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A. I think at that time we had a loose leaf register of 
the rental of the box and the appointment of the deputy 
on the back. When the box was surrendered and re-
rented to a new depositor, the old sheet was destroyed. 

Q. Have you a form that you used at that time? 
A. Yes, sir, I have a blank sheet. 

MR. McCONNEL--I offer that in evidence. 

( Said sheet headed "Safe Deposit Box Record and lO 
Ledger," also containing a "Surrender and Receipt," with 
the "Appointment of Deputy and Assent to Contract" on 
the reverse side, is marked "Exhibit C 28.") 

Q. I ask you whether, after the death of Steward K. 
Heitsman, it would have been possible for his executors 
to have gone into his box without being attended by the 
supervisor for the transfer of inheritance tax for that 
district; would it have been possible? 2 O 

A. No. 
Q. I would ask you, Mr. Lomerson, to take those safe 

deposit stock books and turn to the entry of December 19, 
1921, in each box, 267 and 200. 

A. I have it. 
Q. Who signed for box 267 on that day? 
A. Katherine N. Stryker signed, "S. K. Heitsman by 

K. ,N. Stryker." 
Q Are you familiar with her handwriting? 
A. Yes. 30 
Q. State whether Miss Stryker "s box, 200, was en-

tered that day? 
A. It was. 
Q. Who signed for that? 
A. Katherine N. Stryker. 
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Q. What hour? 
A. 2 :2 5 on the i 9th of Dece!ll ber. 
Q. Turn to September 5, 1925, and let us know who 

signed for access to the boxes at that time? 
A. Katherine N. Stryker. 
Q. She signed? 
A. Yes. 
Q. She signed for what box? 
A. 

by K. 
Q. 
A. 
Q. 

She signed for Box 267, "Steward K. Heitsman 
N. Stryker." 
And for the other? 
And for Box 200, "Katherine N. Stryker." 
Do you know the hour of the entry? 

A. C) :20 in ~he morning. 
Q. For which box? 
A. Both boxes. 

MR. McCONNEL-In order to save time, we have 
stipulated that for convenience the statement should go 
in evidence showing times of access, and it specifies in 
those statements by whom access was had; so I don't think 
it necessary at this time to go into each separate date of 
access to boxes . That is a matter for cross-examination, 
or any examination of the box that the Court wishes to 
make. But we have arranged with counsel, that when it 
is signed "S. K. Heitsman," that means he signed for 
it personally ; and when it is signed "K. N. Stryker." 'that 
means she signed for him in one way or the other. The 
statements will show that without proof. 

MR. SMITH-I want this understood, that the mere 
fact that she may have signed would not indicate that 
on that particular day she was alone. 
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THE COURT-Oh, no; it has been testified here that' 
they frequently came together. 

CROSS-EXAMINATION 

BY MR. GEBHARDT, JR.: 

Q. One or two questions, Mr. Lomerson. I under-
stood you to say that this form of card contract that was 

10 offered in evidence with refernce to the safe deposit box, 
was in use at that time? 

A. Yes. 
Q. Now, what time did you refer to? 
Q. From the time Mr. Heitsman rented his box for 

about three years, I think; then we went back to another 
form. Mr. Heitsman was not one of the original renters 
of our safe depo~it boxes when-

By THE COURT: 

Q. This form which has been offered in evidence, was 
of the kind in use when he rented this box? 

A. Yes. 
Q. And you know it was a form of that kind that he 

signed? 
A. Yes. 
Q. That you know? 
A. Yes. 

By MR. GEBHARDT, JR.: 

Q. Have you made any search among your bank 
records for the original card, deposit slip or card, that 
Mr. Heitsman presumably signed, or was issued to him 
when he rented the safe deposit box at the outset in 1918? 

A. Yes. We couldn't find anything. 

20 

30 
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Q. You couldn't find that? 
A. No. 

FURTHER CROSS-EXAMINATION 

By MR. SMITH: 

Q. Mr. Lomerson, how long had Mr. Heitsman been 
10 going to the Phillipsburg National Bank and doing busi-

ness there? 
A. In December, 1886, he was a customer at that 

time, and previous to that time, but that is the time I 
entered the bank. I think in '74 his account was opened. 

Q. How long had Miss Stryker come with Mr. Heits-
man to the bank to do business prior to 1920? 

A. I couldn't answer that question without something 
to indicate it. 

20 Q. You don't know that? 

30 

A. I couldn't answer that. 
Q. You recall the time when Mr. Heitsman's wife 

died? 
A. 
Q. 

Miss 
bank. 

A. 
some 

Q. 

Yes. 
State how many times after that, before 1920, 

Stryker would come with Mr. Heitsman to the 

I couldn't answer a question of that kind without 
books. 

You can't answer that, then? 
A. Not without some books to indicate it. 
Q. Did he ever come accompanied by Miss Stryker 

prior ot 1920? 
A. I would think not, but I couldn't answet positively 
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to that without getting some books to indicate whether 
Miss Stryker was with him or not. 

Q. Did he ever come alone after 1920? 
A. He did; at the stockholders' meeting 111 January, 

1922, he was alone then. 
Q. Did you ever discuss his business transactions at 

the cage when he presented the book? 
A. Frequently. He had one of the very, very old pass-

books, and I know we frequently commented on the condi- 1 0 
tion of the book as being the oldest book presented by any 
customer that came to the window. 

Q. You say he was failing in 1920? 
A. Yes. 
Q. Do you have reference to his mental condition? 
A. No, physical more, old age, more feeble. 
Q. What sort of a mind did he have? 
A. Of a mind? 
Q. Yes. 20 

MR. McCONNEL-That 1s objected to. It is not 
cross-examination; I didn't ask him anything with refer-
ence to his mental condition. 

THE COURT - I think you did ask him about his 
failing health; I don't recall just how that was, whether 
it was in response to a question or whether it \Yas stated 
volun'tarily; but what difference does it make? 

MR. SMITH--I will withdraw the question. 

Q. ( Stenographer repeats the question, as follows) : 
"\tVhat sort of a mind did he have?" 

A. Very clear, very keen. 

30 
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Q. Up to the last time you remember talking to him, 
what kind of a mind did he have? 

A. Just as clear as ever. 
Q. Do you · know from your experience with him, 

what kind of a man he was in reference to will power? 
A. Well, I would say pretty strong will power; it's a 

family trait, and I think he possessed it to a marked de-
gree ; a very strong will. 

Q. Did that continue up until the last time you saw 
him? 

A. Yes. 
Q. When was the last time you saw him to talk to him 

prior to his death. 
A. In January, '22, I know I did, at the stockholders' 

meeting; I looked up the minute book at the bank and saw 
he was there and acted as teller in 1922, in January; I 
couldn't fix any other date later than that. 

Q. But you sav,; him then? 
A. Yes. 
Q. Can you state whether or not you saw him after 

that time? 
A. I think I did, but I am not positive; I couldn't 

state. 
Q. · But you believe you did? 
A. Yes. 
Q. Was there any change in his condition with refer-

ence to will power and strong-mindedness? 
A. No, I think not; it was only physical; he was a 

little tottering, a little more trembling; his hand was a 
little more trembling; he loved to give a joke and he 
laughed and joked the last time I saw him. 

By THE COURT: 
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Q. You can 't recall whether you saw him at all in 
the four years between 1922 and 1926? 

A . I think I undoubted ly did, hut I couldn't name any 
date. 

Q. I am asking you whether you did see him during 
those four years? 

A. I did. 
Q. More than once? 
A. Yes. 
Q. How many times? 
A. I shou ld say several times. 

By MR. SMITH: 

Q. How far ,vas the bank situated from the residence , 
116 South Main Street? 

A. Ordinary walking; I think about five minutes, 
ordinary walking. 

10 

Q. Do you recall at any time admitting Mr. Heitsman 2 0 
to the safe deposit box? 

A . No. I think I never did. 
Q. You didn 't? 
A. If I had admitted him , his name would be regis-

tered on the register in my handwriting, and I don't find 
any in my handwriting. 

Q. Do you have the card there wherein Miss Stryker 
rented her box? 

A. Yes. 
Q. Is that the one with the-
A. 
Q. 
A. 

No, it shows payment of the rent. 
When did she first take out her box at the bank ? 
Apri l 15, 1914. 

Q. When did Mr. Heitsman take out his box? 
A. I can tell you the time he first entered the box, 

but the card like this wasn't being used at that time, and 
we haven't ·. any record of that. 

30 



10 

20 

74 Janies L. Lo11ierson1 Cross 

Q. Do you know ,v hether the time he first entered 
the box was about the time he rented it? 

A. Yes. 
Q. That was in 1918, was it not, October 24, 1918? 
A. That's right, 1918, October 24th. 
Q. Now, these deposit slips were signed by the of-

ficers at the bank, who were either tellers or at the win-
dow in the bank? 

A. Yes. 
Q. They were made out at the request of the deposi-

tor? 
A. Yes. 
Q. Is that the custom at that bank? 
A. Yes, it is the custom; we are trying to break it, 

but it is hard to do. 

By THE COURT: 

Q. You do that for all depositors? 
A. If they ask us to do it. We prefer to have it in 

their writing, of conrse; but when they request us, we 
do it. 

By MR. SMITH: 

Q. Referring to "C 3," these are deposit slips made 
out by Steward K. Heitsman himself? 

A. Right. 
3 o Q. How many slips are there there? 

A. Seven. 
Q. Seven slips. \tVhat period do they cover, the last 

date? 
A. From January 5, 1916, to November 27, 1919. 
Q. Tell me how many deposit slips in "Exhibit C 4" 

were made out by yourself for Steward K. Heitsman. 
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THE COURT-Is it worth while to take up time 
with this? 

MR. SMITH-It doesn't appear how many were made 
out by the depositor himself. 

A. Thirty. 
Q. Can you tell the period they cover? 
A. From February 23, 1916, to January 5, 1925. Jo 
Q. And the others are by other persons for Steward 

K. Heitsman, including Miss Stryker? 
A. Yes, sir. 
Q. \Nhat conversation took place between yourself 

and Mr. Heitsman or Miss Stryker, when they would 
come to the bank to make a deposit? 

A. I can't recall; a great many, I think; or once or 
twice it was upon-I think comment was made once or 
twice upon the fortunate sale he made of his farm, and 20 
at least two or three times we spoke of the preservation 
of his passbook. 

Q. Who would hand the passbook up? 
A. vVell, I think sometimes one and sometimes the 

other. 
Q. Either one? 
A. Yes; I think generally he did it himself. It might 

have been the last two instances when he was in the bank 
she handed it up. 

Q. Do you recall Mr. Heitsman coming to the bank 30 
to have checks cashed ? 

A. Yes. 
Q. Did he come alone? 
A. I think occasionally alone; and other times Miss 

Stryker was with him. 



76 J anies L. Lonierson, Re-Direct 

Q. Sometimes alone and sometimes with Miss 
Stryker? 

A. Yes. 
Q. Do you recall his coming alone any time around 

1921 or 1922? 
A. I wouldn't want to state that. 
Q. You cannot fix the date? 
A. No; if I had the check I might identify it, but I 

10 couldn 't tell, roughly speaking. 

RE-DIRECT EXAMINATION 

By MR. McCONNEL: 

Q. If you will, just briefly state the period covered 
by those statements I hand you and state in each case 
whether it is a statement made from the books of the 

20 bank. 

:rn 

A. I have the statement starting January 4, 1923, 
and closing February 18, 1924; they are statements made 
by our ledger clerk, and accompanied by checks signed 
by Steward K. Heitsman; they seem to have all been 
signed by him. Another statement, starting January 10, 
1922, and closing January 4, 1923, accompanied with 
several checks signed by Steward K. Heitsman. This 
statement was also made out by our ledger clerk; also 
statement beginning February 18, 1924, and closing Oc-
tober 6, 1926, accompanied by checks signed by Steward 
K. Heitsman, with the exception of the last, which was 
signed by his legal representative, the executor. This 
statement is also . on our statement sheets as made out 
.by one of our ledger clerks. 
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MR. McCONNEL-I offer the three statements in evi-
dence and the checks accompanying them. 

( Said statements, the first accompanied by 43 checks, 
the second accompanied by 26 checks, and the third, ac-
companied by 62 checks, are respectively marked "C 29, 
C 30" and "C 31".) 

(It is admitted that the indorsement of Katherine N. J 0 
Stryker upon any of the checks is genuine.) 

RE-CROSS EXAMINATION 

By MR. GEBHARDT, JR.: 

Q. During the period from 1916 on down to ~he date 
of his de,ath, which I understand was the last ten years 
of his life, will you please tell me whether or not Steward 2 0 
K. Heitsman was engaged in any active business of any 
kind? 

A. No. 
Q. Do you recall when he retired from active busi-

ness? 
A. I think previous to the time of my going to 

Phillipsburg; in 1886, I think; from '86 on he lived re-
tired. I think he was retired as far back as 1886. 

Q. What was his business prior to the time of his re-
tirement? 

A. Farmer. 
Q. He was a farmer? 
A. A farmer. I think he acted as the landlord of a 

farm subsequent to 1886, but he wasn't tilling the soil; 
he wasn't farming himself. 
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_Q. \N as he ever engaged in any other business except 
that of farming? 

A. No, I have no knowledge of any other business. 
Q. From your acquaintanceship with him and knowl-

edge of his habits, etc., will you tell me whether he was 
a thrifty man or a spendthrift man? 

A. Very thrifty. 
Q. Was he close in money matters, or inclined to be 

JO unusually liberal? 
A. \i\T ell, the average in that respect. He considered 

it-
Q. I don't mean that. I mean, was he careful about 

money matters? 
.A. He was very careful, always . 
Q. Always? 
...--\.. Yes. 
Q. Can you recall at any time when he was at your 

:2 0 bank after the date of 1922, when he acted as teller at 
your election? 

A. No, I can't establish any date. 
Q. Did he come as frequently after that as he had 

theretofore, or not? 
A. I think less frequently after '22 than he had pre-

vious to that-
Q. Take the last year of his life, which was prac-

tically the year 1925, did he come at all? 
A. I am not sure he came to the bank at all in 1925 ; 

3 0 I am quite sure he did not. He died the last of January, 
1925, I think. 

Q. '26? 
A I will withdraw that, then. 
Q. You can·t recall any time he was at the bank 111 

192:"S? 



James L. Lomerson, Re-Cross 79 

A. No, I couldn't at the present moment establish 
any date. 

1
Q. I understand you to say, in response to ;Mr. 

Smith's question, that his mind was clear when you saw 
him last? 

A. Yes. 
Q. Will you please give that date? 
A. :VVell, the last day I can fix was the second Tues-

day in January, 1922; that is the last date I can abso- 10 
lutely establish. 

Q. Did Miss Katherine Stryker also go to the bank 
occasionally to cash checks for Mr. Heitsman? 

A. Yes. 
Q. Throughout this period from 1920 oown to the 

time of Mr. Heitsman's death? 
A. Yes. 

FURTHER RE-CROSS EXAMINATION 

By MR. SMITH: 

Q. Did you see Mr. Jieitsman after that meeting in 
January, 1922? 

A. Yes. 
Q. You mean, you can't fix the defintie time? 
A. I can't name any particular date, but I know r-did 

see him subsequent to 1922. 
:rn Q. Can you tell how long before his death in 1926, 

as near as you can approximately, was it that you saw 
him? 

A. Not more than two years before his death I saw 
him, I am sure, but just what date it was I couldn't fix. 
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Q. You say he was a landlord of a farm? 
A. Yes. 
Q. vVas he shrewd in business affairs? 
A. I think he was very careful; I don't think he was 

-yes, he was shrewd; I think that term is all right. 
Q. Did he attend to looking after the farm up until 

1918? 
A. I think so; I used to see him drive through the 

1 o square out to the farm. 

20 

Q. In 1918, up to the time he sold the property? 
A. I rnuldn't say he went there the last year that he 

owned the farm, but frequently he would say something 
about it. I was a farm boy myself, and he knew that, 
and he would converse with me on farm topics and say 
what he had brought in, or something of that kind. 

I 
Q. vVas he well versed in such matters? 
A. Yes. 
Q. And with the business affairs of the farm? 
A. Yes, sir. 
Q. ..,-\re you acquainted with the marketability of thE' 

stock of the People's Water Company, and the Phillips-
burg National Bank and ]'rust Company, and the Ea~,ton 
National Bank, and the First National Bank of Easton, 
in Phillipsburg? 

A. I am. 

MR. GEBHARDT, JR-That is objected to; tki,. 1s 

3 0 included in the stipulation. 

MR. SMITH-Not as to marketability. 

THE COURT-Well, the witness says he is. 



James L. Lomerson, Re-Cross 81 

Q. In 1921, will you state whether the stock of the 
People's Water Company had a ready market in Phillips-
burg? 

A. 
Q. 
A. 

It has always had a ready market in Phillipsburg. 
'rhat was true in 1925, in September. 
I think so. 

Q. State whether or not the Phillipsburg National 
Bank and Trust Company stock had a ready market in 
1921 and 1925? 

A. It had. 
Q. 
A. 
Q. 

How great is the demand for that stock? 
So great you could scarcely buy it. 
State whether the stock of the First National 

Bank of Easton, Pennsylvania, had a ready market in 
. Phillipsburg and Easton? 

A. Not as ready as either of the other corporations 
• you have named. 

Q. Was there a demand for it in 1921 or 1925? 
A. Yes. 
Q. State whether the stock of the Easton National 

Bank had a ready market. 
A. Yes. 
Q. Could it be sold without any trouble in, perhaps, 

two or three days' time? 
A. Oh, yes, always. 
Q. At a fair market price? 
A. Yes. 

10 

20 

30 
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WILLIAM- P. TALLMAN, a witness produced on 
behalf of the complainant, being duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

By MR. McCONNEL: 

Q. You are a member of the New Jersey Bar ? 
A. I am. 
Q. Practicing where? 
A In the Town of Phillipsburg. 
Q. Diel you make an examination of the records of 

Warren County to ascertain what real estate, if any , 
Steward K. Heitsman had during his lifetime? 

A. Yes, I did. 
Q. vVhen did you make the examination? 
A. Y estercla y. 
Q. Please state to the court what you found with 

reference to his holdings of real estate clown to the date 
of his death, January 31, 1926. 

A. So far as the records in the County Clerk ' s Of-
fice were concerned, I found that he only had one con-
veyance to him, elated April 1, 1886, conveying two tracts 
in Lopatcong Township, the first tract 66 33/100 acres; 
the second tract, 8 and 77/100 acres; recorded in Book 
129 of Deeds, page 468, &c., in Warren County Clerk's 
Office. The consideration was $9,024.00. 

Q. "\;\Tho ,,vere the grantors? 
A. Henry S. Heitsman and wife, Benjamin F. Heits-

man and Chester T. Heitsman and wife, to Steward K. 
Heitsman. 
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Q. What became of that property, according to the 
records? 

A. According to the records, I find that that same 
two tracts were sold by Steward K. Heitsman to F. Murt 
Coogan, by deed dated August 1, 1918, recorded Oc-
tober 25, 1918, in Book 211 of Deeds, page 434; the 
consideration was marked $1.00 and the deed had $31.00 
in revenue stamps on it. It conveyed the same two tracts 
that were granted to Steward K. Heitsman. It reserves 10 
the rights of the tenant to occupy both premises up to 
April 1, 1919, and to his crops "are hereby reserved", 
and also the "grantors' share of the crops on both prem-
ises are hereby reserved". 

Q. Outside of those two parcels of real estate, please 
state whether or not Steward K. Heitsman has, by the 
records, owned any real estate in Warren County. 

A. Not so far as the records in the County Clerk's 
Office are concerned. 

Q. What official position do you occupy? 
A. Official District Superintendent for Warren 

County for the Comptroller, for the Transfer Inheritance 
Tax department. 

Q. Do you recall going to the Phillipsburg Bank? 
A. I have that recollection. 
Q. What did you do? 
A. Yes, I have two memos. from my release book. 

20 

It says it is dated February 18, 1926, and from my in-
ventory, my original notes made on that date for the 
purpose of notifying the Comptroller of the contents, I 30 
have that statement, too. 

Q. You had access to the box, the safe deposit box , 
on that day? 

A. Yes. 
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Q. State whether you have ever had any other ace :-;-; 

to that box except that time? 
A. None, except that time. 
Q. vVhat did you find in the box? 
A. On the 18th of February, '26, I have this mt rno-

randa, Certificate 942, 20 shares of the People's vVatcr 
Company, Phillipsburg; Certificate , 1179, the same, four 
shares; Certificate 1381, 24 shares of the same; Cerlifi-

10 cate 1571, 26 shares of the same, total, 74 shares. The 
next item is 17 shares of the Easton National Dank, 
Easton, Pennsylvania , Certificate 2961. The next item, 
the First National Bank of Easton, three shares, Certifi-
cate 3406, the First National Bank of Easton, 3 share s, 
Certificate 3864; total, 6 shares. The Phillipsburg Na-
tional Bank, Certificate 187, 12 shares; Certificate 267, 7 
shares; Certificate 300, 4 shares; Certificate 47(), 2 
shares; Certificate 1029, 5 shares; Certificate 148°1-, 10 

20 
shares, total, 40 shares. 

Q. State whether any other securities of any kind 

30 

were found in the box? 
A. None whatever ·; this is the list of contents. 

MR. McCONNEL- - I have the originals here; I don 't 
want to offer them unless it is necessary. 

THE COURT-I don 't think it is necessary unle ss 
counsel desires it. 

MR. SMITH-No questions. 
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THOMAS F. MARNEL, a witness produced on be-
half of the comp lainant, being duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

Dy MR. McCONNEL: 
10 

Q. Mr. Marnel, you reside where? 
A. Phillipsburg. 
Q. What is your business? 
A. Real estate and insurance. 
Q. VVere you one of the appraisers of the Estate of 

Steward K. Heitsman? 
A. I was. 
Q. I show you a paper, the original inventory bor-

rowed from the Secretary of State, and I ask you if that 20 
was the inventory which was taken and signed and veri-
fied by the appraisers? 

J\. Yes . 
Q. And what would you say with reference to the 

values give n to the various items in,,the appraisement? 
A. VVhy, a fair market value. 
Q. \i\Till you also state whethere there were any as-

sets of the estate of which you had any knowledge, or 
which were brought to your attention, which were not 
appraised? 

3
0 

A. No, sir, there \Yere none; they were all appraised 
that were brought to our attention. 

MR. McCONNEL-Will counsel admit that the house 
in which Steward K. Heitsman and Miss Stryker lived, 
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belonged to his wife, Mrs. Heitsman; that the house and 
premises No. 115 S. Main Street, being one side of a 
double house in v,,hich Mr. Heitsman and his wife re-
sided until her death on February 14, 1916, and in which 
Katherine N. Str yker and Steward K. Heitsman resided 
after her death and down to the date of his death, Jan-
uary 31, 1926, was the property of Emma Heitsman, 
and that she died inte state, and that there were never 

10 any children born to Steward and Emma Heitsman; that 
Steward K . Heitsman continued to reside there after 
the death of his wife, by some arrangement with the heirs 
at law? 

20 

30 

MR. SMITH-I am not going 'to stipulate that lat-
ter part, because Miss Stryker had one-sixth in the prop-
erty; she was one of the heirs at law. 

MR. McCONNEL-We will stipulate that. And that 
he paid no rent for the premises from the date of his 
wife's death until his death. 

MR. SMITH - I am not going to admit that. I don't 
think we should be called upon to admit everything. 

THE COURT-It strikes me that it is in your favor , 
Mr. Smith. 

MR. SMITH-Well, I suppose probably it 1s. 

MR. McCONNEL-I will withdraw that. 

MR. SMITH - I will say, after the death of his wife 
he paid no rent to the heir s of the estate. 
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MR. McCONNEL-It has been withdrawn. Will 
you also admit that a claim was made by three of the 
heirs, C. Albert Sandt, Katherine Nicholas and Elizabeth 
Shingle, upon the executor after his death for their one-
third shares with six years ' interest on the property. It 
·was prepared in your office. 

MR. SMITH-I have no personal knowledge of it; 
if it was done, _we will admit it. I would like to have it 1 0 
admitted that they had not pressed their claim. 

MR. McCONNEL-Surely; the amount of the daim 
being $670.00. 

MR. McCONNEL-I offer that claim in evidence . 

( Said claim, consisting of an affidavit made July 28, 
1926, by C. Albert Sandt, taken before James E . Smith, 20 
Notary Public, is marked "Exhibit C 32". ) 

MR. McCONNELL-Also, that the executor notified 
said claimants that their claim was disputed, and that 
no suit was brought ·within three months after the re-
ceipt of that notice. 

Q. How long have you been a real estate broker ? 
A. About 17 years. 
Q. Do you know the premises No. 115 South Main 30 

Street? 
A. 
Q. 
A. 

Yes. 
Phillipsburg? 
Yes. 
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Q. What kind of a house is it, a single house or part 
of a double house? 

A. Part of a double house. 
Q. Half of a double house, approximately? 
A. Yes. 
Q. vVhat would be a fair rental value of that prop-

erty in 1921 per month? 
A. You mean the half? 
Q. No. 115, occupied by Mr. Heitsman and Miss 

Stryker. 
A. I would say possibly $75.00 or $80.00 per month. 
Q. State whether or not you went through the house? 
A. Yes. 
Q. To make the appraisement? 
A. Yes, sir. 
Q. And what would be a fair rental value per month 

in September, 1925? 
A. I don't think the rents would change between those 

20 years; $75.00 or $80;00 would be a fair rental at that 
time. 

CROSS-EXAMINATION 

By MR. SMITH : 

Q. This house was on the main street, m what 
3 o would be considered the best residential section of 

Phillipsburg? 
A. No, I wouldn't say that; it was probably the best 

residential section of Main Street. 
Q. That is what I mean; and in the neighborhood 
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vYere a number of people who were active in the business 
life of the community? 

1\. Yes. 
Q. It had a ready market value? 
A. Yes. 
Q. Do you know what the properties brought at pub-

lic sale when it was sold in 1926 ?. 
A. No, I don't know; I think it was in the neighbor-

hood of $30,000, although I am not sure of that. 
Q. Do you remember it was $30,350.00? 
A. No, I don't remember. 
Q. That included another brick house and two frame 

houses in the rear? 
A. Yes. 
Q. In connection with this there was a large yard 

at the side? 
A. Yes. 

10 

Q. And this was really a desirable house, because 
it faced on the South side of the two houses; isn't that 20 

true? 
A. I don't know that that had any value to it; the 

vacant lot adjoining might have a tendency to give more 
light and sun to that particular side of the house. 

Q. Isn't that the situation? 
A. Yes, it is. 
Q. You don't think that would make it more desir-

able or valuable for residential purposes? 
A. It would as long as that lot remained vacant. 
Q. It did remain vacant during that period? 
A. Yes. 
Q. There was this yard connected with it? 
A. Yes. 

30 
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Q. You say $75.00 or $80.00 a month would be a 
fair rental? 

A. Yes. 
Q. Do you think it could have been rented for any 

more than that during that period? 
A. No, I don't, not as the house now stands. It 

might be converted into a two-family house and bring 
more revenue. 

Q. That could be done? 
A· Yes. 
Q. How much revenue would it have brought then? 

MR. GEBHARDT, JR.-I object to that; it is specu-
lative. 

Q. Could it readily have been divided so two fami-
lies could have occupied the house? 

A Yes. 
20 ·g. Could it have been rented to two families at the 

rate of $50.00 a month? 

MR. GEBHARDT, JR.-I object to that; I think it 
is immaterial. 

THE COURT-You may ask those questions; but I 
am not going to take much time on them. 

A Why, it might bring a rental of, say $50,-00 for the 
30 first floor and probably $40.00 or $45.000 for the second 

floor. 
Q. That could have been done with practically no 

change in the house? 
A With very little expense. 
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RE-DIRECT EXAMINATION 

By MR. McCONNEL: 

91 

Q. When you say the property sold for about $30,-
000, you mean the whole property? 

A. Yes, sir. 

MR. McCONNEL-I offer in evidence a certified copy 
of the inventory. 

( Said certified copy of inventory, certified to on March 
14, 1927, by Clayton Willever, Surrogate of Warren 
County, is marked "Exhibit C 33.") 

10 

MR. SMITH-I want to ask whether the stipulation 
fixing prices would not supersede the stipulated value of 20 
the stock. It was stipulated-

MR. McCONNEL-The stipulation, I understand, 
will stand the values of what he had left after each trans-
fer. This was merely to show the extent of the estate. 

Do you admit Miss Stryker's age? I would not ask 
that if it did not seem to be necessary. 

MR. SMITH-42 years, yes. 

MR. McCONNEL-The other matter is, whether 
Steward K. Heitsman in 1921 owned any other property 
besides the Liberty Loan Bonds, the stock of the First 
National Bank of Easton, the stock of the Easton Na-

30 



92 Thomas F. M a,rnel, Re-Direct 

tional Bank, the stock of the Phillipsburg Na-
tional Dank, the stock of the People's Water Comp~ny, 
the deposit in the Phillipsburg National Bank, and his 
household goods and furniture. Can you admit that 
there was no other property, as far as your knowledge 
goes, in 1921? 

MR. SMITH-Well, at that time there were two Lib-
. 10 erty Loan Bonds which were subsequently given to lVIiss 

Stryker at Christmas time as a Christmas present, of 
$100. 00 each. 

MR. McCONNEL-In the same year? 

MR. SMITH-In different years. He owned the 
bonds in 1921. 

MR. McCONNEL-And that this is the only addi-
2 0 tional property he owned besides the Liberty Loan Bonds, 

the deposits in bank, and his household goods, and the 
People's \Nater Company stock, the stock of the Easton 
National Bank, the stock of the First National Bank 
of Easton, and the stock of the Phillipsburg National 
Bank, and as I say, his deposit in the Phillipsburg Na-
tional Bank, and his household goods and furniture. 
That ·was all, with the exception of what you have stated? 

30 
MR. SMITH-I suppose it was. 

MR. McCONNEL-Now, with reference to Septem-
ber, 1925, as to any property he owned in addition to 
the items already mentioned-
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MR. SMITH-I have no knowledge of any. 

MR. McCONNEL-That he owned no other prop-
erty except those above mentioned? 

MR. SMITH-Of course, before a certain time 111 

September. 

THE COUHT-He didn't own anything more than 1 0 
that; he had nothing else outside of that? 

MR. SMITH-No, not as far as we have any knowl-
edge. 

MR. McCONNEL-I ofEer in evidence, also, the 
dividend checks of the People's Water Company to 
Steward K. Heitsman upon his stock in that company; 
dividend checks to Steward K. Heitsman upon his stock 2 0 
in the First National Bank of Easton, Pennsylvania; divi-
dend checks of the Easton National Bank to Steward K. 
Heitsman on his stock held in that bank. 

( Said checks of the Easton National Bank, 25 in num-
ber, are marked "Exhibit C 34.") 

( Said checks of the Phillipsburg National Bank, 9 in 
number, are marked "ExhilJit C 35.") 

30 
(The checks of the First National Bank, of Easton, 

Pennsylvania, 10 in number, are marked "Exhibit 
C 36.") 

MR. McCONNEL-It 1s admitted that the indorse-
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ment of Katherine M. Stryker upon any of said dividend 
checks is genuine? 

MR SMITH-Yes. 

MR. McCONNEL-I also offer in evidence five books 
of check stubs from which checks were taken upon the 
account of Steward K. Heitsman in the Phillipsburg Na-

10 tional Bank, and the Phillipsburg National Bank and 
Trust Company, as it was afterwards named, and I ask 
that they also be marked. 

THE COURT-Are they important? 

MR McCONNEL-They show the handwriting as to 
who drew the checks, and our stipulation provides that 
there has been blue marks made on all of these checks 

20 which are in the handwriting of Katherine N. Stryker, 
except the signatures, which is in the handwriting in 
each case of Steward K. Heitsman, and that the_re is a 
blue dot placed upon each check stub in the five check 
books, which indicate check stubs which are in her hand-
writing. 

( Said check stub books are marked "Exhibits C 37" 
to "C 41," respectively, inclusive.) 
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EDWIN E. SITGREA VES, a witness produced on 
behalf of the complainant, being duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

By MR. McCONNEL: 

Q. 
A. 
Q. 
A. 
Q. 

Mr. Sitgreaves, where do you reside? 
59 South Main Street, Phillipsburg. 
What is your occupation? 
Bank messenger. 
What bank? 

A. Phillipsburg National Bank and Trust Company. 
Q. How long have you been connected with the 

Phillipsburg National Bank and Trust Company? 
A. Since 1921. 

Q. You knew Steward K. Heitsman in his lifetime? 
A. I have seen him in the bank. 
Q. You have known Katherine N. Stryker, also? 
A. Yes, sir. 
Q. Do you have any recollection of the original con-

tract cards by Steward K. Heitsman for the box in your 
bank? 

A. His card? 
Q. Yes. 
A. Yes, I have handled it several times. 
Q. Will you state whether or not the contract made 

with Steward K. Heitsman was on that form ( showing 
witness "Exhibit C 28") ? 

A. Yes, sir. 

10 

20 

30 
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Q. What was there on the reverse side of that con-
tract? 

A. 
Q. 
A. 

It showed the deputy. 
Who was the deputy? 
Katherine N. Stryker. 

Q. What became of that card? 
A. Well, when the box was surrendered and the box 

laid idle for two months, I re-rented the box, and I didn't 
1 O think the old sheet was of any value laying about, and I 

threw it away and put the new form in. 
Q. What was done with this particular sheet? 
A. I destroyed it, threw it in the wase paper basket. 
Q. Will you tell us whether you have seen Mr. Heits-

man and Miss Stryker come to the bank together? 
A. Well, I have seen them in there. 
Q. Will you state whether you have let them in that 

safe deposit vault? 
2 o A. Yes, I have let them in. 

Q. What was their manner in corning for access to the 
box? 

A. They would come to the safe deposit department 
and offer the key, and I would ·get the box out and hand 
it to Miss Stryker or whoever would come to the door, 
and they would take it into the booth or the directors' 
room. 

Q. Who brought the box back usually? 
A . Katherine Stryker, as a rule, would bring it back, 

30 and it would be put away by one of the clerks. I very 
often waited on different customers , and then in the mean-
time go out of the bank, and somebody else would take 
care of the box and put it away, some of the other clerks. 

Q. Do you recollect Steward K. Heitsman being m 
the bank for about two years before his death? 
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A. Well, I would say around '23, along in there. 
Q. About 1923? 
A. Yes. 

97 

Q. Was that the last time you recollect his being in 
the bank? 

A. Yes. 
Q. That was the last time? 
A. That was the last time I recollect. 
Q. His being in the bank? 
A. Yes, sir. 

CROSS-EXAMINATION 

By MR. GEBHARDT, JR.: 

Q. As a general rule, Mr. Sitgreaves, when Miss 
Stryker and Mr. Heitsman came to the bank, which one 

10 

of them would present the key? 2 0 
A. Miss Stryker, as a rule. 
Q. She would present the key? 
A. Yes. 
Q. Did you notice any change in Mr. Heitsman's gen-

eral condition of health and vitality down to 1923, the 
last time he was in the bank? 

A. A very little change I noticed. 

FURTHER CROSS-EXAMINATIOIN 

By MR. SMITH : 

Q. Now, do you recall Mr. Heitsman giving you the 
keys at times you let him in when he came to the box? 

30 
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A. I don 't know, I can't just recall. 
Q. You don't recall that? 
A. No. 
Q. Did he sign for the box when you would admit 

him? 
A. Well, I think on one occasion, on one or two oc-

casions; I can't recall. 
Q. Did you ever have any conversation with Mr. 

10 Heitsman when he came to the bank on these occasions? 

30 

A. No. 
Q. Was he a quiet man in his demeanor, a man of 

few words? 
A. Yes, sir, a man of few words. 
Q. He said very little? 
A. Not much. 
Q. And appeared to be the same during the entire 

time he went to the bank? 
A. Yes. 
Q. Would he know what he was doing? 
A. Yes. 
Q. He was a man of strong will power and good 

mind? 
A. Yes, sir. 
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ELIZABETH HEITSMAN, a witness produced on 
behalf of defendants Alma 1--Eldebrant and others, being 
duly sworn, testified as follows : 

DIRECT EXAMINATION 

By MR. GEBHARDT, JR.: 

Q. Mrs. Heitsman, where do you live? 
A. Broadway, New Jersey. 

1
Q. How far is that from Phillipsburg? 
A. 12 miles. 
Q. Are you any relation, by marriage or otherwise, to 

Steward K. Heitsman? 
A. Yes. 
Q. Or were you in his lifetime? 
A. 
Q. 
A. 

I am a sister-in-law. 
What was your husband's name? 
Chester T. Heitsman. 

Q. He was a brother to Steward? 
A. Yes. 
Q. About when was it that your husband died? 
A. 1917. 

Q. Are you the mother of Alma Hildebrant, a de-
fendant in this case? 

A. I am. 

10 

20 

Q. Were you mentioned in any way either in the will 3 0 
or the codicil to the will of Steward K. Heitsman? 

A. I am not. 
Q. Not in any way? 
A. No. 
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Q. How long have you known Katherine Stryker, ap-
proximately? 

A. Since she was eight years old. 
Q. And about how old was she when she first came to 

Phillipsburg? 
A. Well, seven and a half or eight years old. 
Q. And you have known her since that time? 
A. Yes. 
Q. What relation was she to Steward Heitsman? 
A. She was no relation to Steward Heitsman, but to 

Emma Heitsman. 
Q. What relation was she to her? 
A. She was a niece of Steward's wife, Emma. 
Q. How did she get to Phillipsburg to live when she 

was about eight years old? 
A. Her aunt Emma and Mrs. Stryker went clown to 

get her to Texas, and brought her up here. 
Q. And Mrs. Stryker was what relation to Katherine 

Stryker? 
A. Grandmother. 
Q. After she was brought to Phillipsburg to live 

where was it she lived and who brought her up? 
Q. She lived with Steward Heitsman, her uncle, and 

her grandmother, Mrs. Stryker, was interested, and her 
aunt Emma and her uncle, Steward Heitsman. 

Q. What had become of her father and mother? 
A. They died. 
Q. Previous to her coming to Phillipsburg, or about 

SO that time? 
A. About that time, I think. 
Q. And did she have any brothers and sisters who 

also Ii ved there ? 
A. She had a Brother Steve. 
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Q. Where did he live? 
A. With Steward Heitsman and Emma Heitsman 

and Mrs. Stryker. 
Q. Is he living now? 
A. No, he is dead. 
Q. How long did Katherine Stryker continue to live 

in Steward Heitsman's household? 
A. On up to her lifetime, so far. 
Q. Up to the time of his death? 
A. Yes. 

By THE COURT: 

Q. When did Steve Stryker die? 
A. I can't recall. 
A. About how long? 
A. He was at Lafayette College-

MR. SMITH-We v.rill admit it was January 4. 1905. 

Q. What education, if any, do you . know that Kath-
erine Stryker received, and who was it that gave it to 
her and saw that she got it? 

MR. SMITH-That is objected to. 

THE COURT-The objection is overruled. I suppose 
you might admit all this. 

Q. About when was it that Emma Heitsman died? 

THE COURT-That is in the record. 

10 

20 

30 
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Q. And what was Katherine Stryker engaged in do-
ing at that time? 

A. Teaching school. 
Q. Did she continue to teach school after that, or 

what did she do? 
A. No, she stopped and kept house for her uncle. 

1 0 Q. Steward? 

20 

A. Uncle Steward Heitsman. 
Q. After Emma Heitsman died, who made up the 

household of Steward K. Heitsman? 
A. Steward Heitsman and Frank Heitsman and Kath-

erine Stryker. 
Q. Was there any change in that household then down 

to the time of Steward's death or not? 
A. No. 

By THE COURT: 

Q. Who was Frank Heitsman? 
A. A brother of Steward Heitsman. 
Q. And lived there together? 
A. Yes, boarded there. 
Q. Frank boarded his brother Steward? 
A. He boarded with his brother, Steward Heitsman. 
Q. How old a man is Frank Heitsman at this time? 
A: Sr. 

30 Q. Beginning with the period and including the year 
1921, down to the time of Steward Heitsman's death, can 
you please tell me whether or not you visited or were in 
Steward K. Heitsman's household frequently? 

A. I did. 
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Q. You visite.d there? 
A. I did. 

103 

Q. Did you have occasion to observe how the house-
hold ·was run, and who kept house, etc? 

A. Katherine Stryker kept house, ran the house. 
Q. Who paid the bills during that period? 
A. Katherine Stryker. 
Q. She paid the bills? 
A. Yes. 
Q. 
A. 
Q. 

bills? 

·where did she get the money? 
To pay the bills? 
Where did she get the money from to pay the 

A. From her uncle, Steward Heitsrnan. 
Q. Who did the shopping during that period? 
A. Katherine Stryker. 
Q. Can you tell me what meth od was used to furnish 

i 0 

the money to pay the household bills, etc., during that '.~ () 
period? 

A. She would draw up the checks, and he would 
sign them, and she would take them to the bank and get 
them cashed and bring it back and give him some money 
and she would keep the remainder to run the household, 
whatever might be necessary. 

Q. And during that period do you know what she 
got from Steward Heitsman in the way of compensa-
tion for her services? 

A. VVell, he was very generous. 
Q. 
A. 
,Q. 
A. 
Q. 

Very generous to her , do you mean ? 
He was very generous to her. 
In what respect? 
VVell, in many ways, giving her things. 
Anything in the way of clothes? 

30 
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. 
A. Helping her with her clothes, and gave her a 

Victrola and radio, and many things. 
Q. Diel she do any entertaining with her friends? 
A. Oh, yes, she entertained a great deal. 
Q. Diel she go on pleasure trips? 
A. She vvent on pleasure trips and business trips. 
Q. She went on pleasure trips? 
A. Yes. 

1 o Q. Now, do you know anything about what became 
of the board money that Frank Heitsman paid? 

A. Katherine Stryker told me she got the board 
money, that she received board from her uncle; her 
uncle gave it to her, her uncle Steward. 

Q. How much did that amount to during this period? 
A. Five dollars,-I'm not sure. 
Q. Five dollars a week, or a month, or what? 
A. A week. 
Q . DurinE the year 1921, what was the general con-20 ._., 

dition of health of Steward Heitsman? 

30 

A. Not very good. 
Q. What do you mean by that? 

MR. SMITH-Is this witness qualified? 

THE COURT-She said she visited there fre-
quently. 

MR. SMITH-I object to it on that ground. 

THE COURT-The objection is overruled! it will 
be subject to cross-examination, of course. 

Q. \!Vhat do you mean by saying he was not in very 
good health, or whatever it was you said? 
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A. "\Nell, he \Vas then an old man and needed a great 
deal of attention, and he was more or. less crippled with 
rheumatism, and stiffened, and occasionally would get 
heart attacks, and needed attention . 

.Q. What was the nature of these heart attacks; did 
they cause him to g;o to bed, or be prostrated? 

A. At times. 
Q. To what extent did his rheumatism interfere 

with his getting around? 1 O 
A. He wasn't sure of his footing; it stiffened him; 

he often had to be helped off the chair, and Katherine 
Stryker would lead him across the room. 

Q. Did he use any artificial assistance in walking? 
A. Yes, he used a cane always. 
Q. Were you there any more frequently during the ~ 

last years of his Ii f etime ? 
A. Yes. 
Q. How did it happen that you were there very 20 often? 
A. Because his condition wouldn't allow him to be 

left alone; in case she wanted to go away or anything 
of that kind, I was sent for. 

Q. Did you go? 
A. Yes ; I was free to go at that time. 
Q. vVhen you went there, what , part of the house-

hold duties did you do when she was away? 
A. I took charge of the household. 
Q. The same as she did? 
A. Yes. 
Q._ You became the housekeeper? 
A. Yes. 
Q. Did you give him any attention or assistance? 
A. Yes, sir, I did. 

30 
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Q. Steward? 
A. I did. 
Q. Were you there on any occasions when you went 

clown there to help, when Katherine was at home in the 
household? 

A. What? 
Q. vVere you there on any occasions when you went 

to help, when she was at home? 

10 A. Yes, I was very frequently when she was home, 
and always would lend a hand around the house. 

Q. Can you give me the longest period, approxi-
matel y, that you were there alone, that she was away? 

A . That was when she was in court; she was one of 
the jurors. 

Q. About how long? 
A. Well, I think, as near as I can tell, somewhere 

around a month or six weeks, that court closed and 
opened again, and I went back again; so I am almost 

2 0 positive I was there four or five weeks at that time. 
Q. Can you tell me briefly, a few other occasions 

when she was away, ·where she was and how long you 
were there? 

A. Yes; she went to Boston and I was there a week 
or so. 

Q. About a week? 
A. Yes. 
Q. Any other? 
A. Washington City I was there, and to Trenton and 

30 to New York. 
Q. When you kept house when she was not there 

or was there, when you gave this assistance, tell me 
whether you received any compensation for that? 

A. I did not, only gifts. 

< 

) ., 
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Q. Did you ask for any compensation? 
A. I did not. 

107 

Q. Now, will you tell me how Steward Heitsman's 
health became on dovm and including the year 1925, and 
so much of 1926 as he lived, did he get better or worse? 

A. No, he got worse. 
Q. In what respects? 
A. vVell, those heart attacks were close together and 

more severe. 
Q. For how long a period would he have to go to 

bed when he got those heart attacks? 
A. Sometimes a week, a very short time. 
Q. Do you know whether that was the cause of his 

death, a heart attack? 
A. Well, that was my idea; I had not seen the doc-

tor's certificate. 
Q. How did his rheumatism get; did it get better 

or worse? 
A. No, no better nor no worse, at the time of his 

death. 
Q. How much assistance, particularly in the year 

1925, did he require around the house, and so on, his per-
sonal needs ? 

A. A great deal. 
Q. Can you briefly mention some respects 111 which 

he required help and assistance? 
A. Katherine Stryker would help him up the steps 

to bed, and very often had to undress him, and the last 
year she gave him his bath. 

Q. Did she receive any extra compensation for giv-
ing him his bath? 

A. Well, he gave her a dollar every time she gave 
him his bath. 

10 

20 

30 
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Q. During the period beginning 1921, down to the 
time of his death , what assistance did Steward Heitsman 
receive in the conduct of his business affairs? 

A. She attended to his business. 
Q. 
A. 
Q. 
A. 

Katherine did? 
Katherine Stryker. 
Tell us what she did? 
She would write out the checks and he would 

1 0 sign them. 
Q. Go on. 
A. And she would take them to the bank and get 

them cashed. 
Q. Can you tell me whether there was any time dur-

ing his life he was entirely unable to go to the bank per-
sonally? 

A. Well, he wasn 't to the bank the last two years to 
my knowledge, and probably later back to my knowledge; 
I couldn't say. 

20 Q. Did his physical condition permit him t~ go that 
far back for the last two years of his life, as far as 

30 

the bank? 
A. No. 
Q. Not as far as the bank? 
A. No. 
Q. 

came 
A. 
Q. 

And after the checks were cashed and the money 
back, what was done with that? 

With the money? 
Yes? 

A. She would give him a portion of it and she kept 
the balance. 

Q. What for? 
A. To run the household. 
Q. And on the occasion when you lived there alone, 
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to keep house when Katherine went away, from whom 
did you get the money then to run the household? 

A. Katherine Stryker. 
Q. Where did she take it from? 
A. Her pocketbook. 
Q. Will you tell me whether that is where the money 

went into after she cashed Steward Heitsman's checks? 
A. In the pocketbook. 
Q. Into the same pocketbook? JO 
A. Yes. 

MR. GEBHARDT, JR.-May I inquire; there are 
some admissions of the defendant, Katherine Stryker, 
with reference to some transactions that occurred after 
this which are a part of her case. Does your Honor want 
us to go into that now or at some future time? 

THE COURT-I don't k'now of anything to take 20 
it out of the general rule and I see no reason why you 
should not go into that at the present time. 

Q. How intimately-with respect to Frank Heits-
man' s board, he paid that direct to Katherine, or direct 
to Steward? 

A. I couldn't answer that question. She told me she 
got Frank's board. 

Q. She said that herself? 
A. She said that. 30 Q. During this period, from 1921, on down to the 

time of his death, on how intimate terms were you with 
Katherine Stryker? 

A. Very intimate. 
Q. You were very intimate with her? 
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A. Very intimate. I think a great deal of her . . 
Q. \.nd during that same period will you please tell 

me the extent to which Steward Heitsman relied upon 
her in the conduct of his business affairs? 

MR. SMITH-Isn't that a conclusion? 

THE COURT-You may have her state what the 
1 O facts are; what she saw or anything that bears upon that 

point. 

Q. Will you please tell me what facts or what things 
you saw there that indicated whether or not Steward 
Heitsman relied upon Katherine Stryker to assist in the 
conduct of his business during that period? 

~ \. She attended to his business. 
Q. Did he rely upon her? 
A. He relied upon her. He trusted her to take care 

2 O of his business-

30 

By THE COURT: 

Q. 
A. 
Q. 
A. 

them. 
Q. 

after 
A. 

What did you see? 
Myself? 
Yes. 
I seen her write out the checks and he would sign 

\ i\That you saw was that he would sign the checks 
she wrote them out. 

Yes. 

By MR. SMITH: 

Q. And who would take them? 
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A. Katherine Stryker. 
Q. Where? 
A. She would take them out. 

111 

Q. Can you recall anything else that would indicate 
whether or not he relied upon her in the conduct of his 
business? 

A. No. 
Q. Did he? 
A. I don't know. lO 
Q. vVho was it that attended to the depositing of 

his money during the period he was unable to get to 
the bank? 

\ . Katherine Stryker. 
Q. Particularly during that period? 
r\ . Katherine Stryker. 
Q. Did Katherine Stryker, during this period, from 

1921 down to the date of his death, and subsequent to 
that time, in fact, down to the present time, did she 
ever discuss with you her personal, private affairs? 

A. Did she talk to me about it? 
Q. Yes? 
A. Yes, sir. 
Q. Did she, at any time during that period, mtlmate 

to you in any way, that Steward K. Heitsman had trans-
ferred to her thirty thousand dollars worth of Liberty 
bonds? 

A. No. 
Q. Diel she, at any time during that time, intimate 

20 

to you at all, that Steward K. Heitsman had transferred 3 0 
to her any part of these thirty thousand dollars worth 
of Liberty bonds? 

A. No. 
Q. She said nothing about that? 
A. No. 
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Q. Do you recall the conversation that took place 
between Katherine Stryker and Steward K. Heitsman, 
a short time after Emma Heitsman's death? 

A. How? 
Q. With respect to the making of a will? 
A. Oh, yes, I understand. 
Q. Do you recall any conversation that took place 

between Katherine Stryker and Steward shortly after 

10 Emma Heitsman's death, with respect to the making 
of a will? 

A. Yes, sir. 
Q. About how long after Emma Heitsman's death 

did tha~ take place? 
A. A week or two. 
Q. A week or two after? 
.A. A week or two, I couldn't just recall. 
Q. But about that? 
A. Within that time. 
Q. Where did it take place? 
A. He was gone some length of time and she ,vas 

very much alarmed about him and when he did c0me 
home she said to him, "Why, Uncle Steward, where have 
you been; I have been so worried about you?" 

Q. What did he say? 
A. He said, "I have been making my will," and, he 

said, "You won't have to worry, you are well provided 
for." 

Q. Now, were you at the house the day of Steward's 
SO funeral? 

A. I was. 
Q. Do you recall the conversation that took place 

in the room there, before the relatives had left, with 
respect to the will, after the will was read? 
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A. vVell, my daughter came to me and said, "I don't 
quite understand the will-

By THE COURT: 

Q. Was Miss Stryker there? 
A. Miss Stryker was within hearing, yes. 
Q. Katherine Stryker was within hearing distance of 

you? 
A. Yes. 
Q. All right, proceed. 
A. "Don't quite understand the will." I turned to 

John Kirkpatrick and said , "John, do you understand 
it? " He said, "I do," he said , "if the proceeds of the 
farm wasn't invested in bank stocks and water shares," 
we each of us would get one seventh of the proceeds of 
the farm. 

By MR. GEBHARDT, JR. : 

Q. Of the thirty thousand dollars worth of Liberty 
bonds? 

A. Liberty bonds. 
Q. What was the rest of the conversation? 
A. Later on? 
Q. The rest of that conversation, what happened 

after Mr. Kirkpatrick said that? 
A. Louella-
Q. Who is she? 
A. Louella Silkman said, she said, they were in Gov-

ernment bonds, Liberty bonds, or bonds. The farm was 
paid in Liberty bonds. The farm was paid in Liberty 
bonds-I don't just recall. 

10 

20 

30 
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Q. Diel she say anything else to anybody else,-Miss 
Silkman? 

A. Yes, then we were out in the kitchen? 
.Q. Who? 
A. All of us. 
Q. vVas Miss Katherine there at that time? 
A. Miss Katherine Stryker was there-
Q. · In the kitchen? 
A. Miss Katherine Stryker was there in the kitchen 

10 
with Miss Silkman and myself. 

Q. vVas this the same day? 
A. The same afternoon after the will was read. 
Q. What happened? 
A. r\nd she put her fist up and said, "Cousin Lou-

ella, why don't you keep your mouth shut? The bonds 
are in my box and no one would have known where they 
were." 

Q. Miss Stryker said that? 
A. Yes, sir, Miss Stryker. 
Q. Diel this take place before or after the conversa-

tion in whi ch Mr. Kirkpatrick took part? 
A. After. 
Q. 
A. 
Q. 
A. 
Q. 

About how long after ? 
I imagine about half an hour, as near as I can. 
Had the relatives gone at that time or not? 
Yes. 
They were not there ? 

A. No, sir. 
Q. N O\Y yon made a gesture there with one of your 

hands? 
A. Yes, sir. 
Q. vVill you describe how Miss Katherine used her 

hands? 

... 
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A. She put her fist up to her and said, "Cousin Lou-
ella, if you had kept your mouth shut, the bonds were 
111 my box and no one would have known where they 
·was. " 

Q. vVas that fist open or closed? 
A. As near as I can tell it was closed. 
Q. This was after Steward Heitsman's death? 
A. Yes. 

RECESS UNTIL TWO O'CLOCK 

AFTER RECESS 

Q. Do you remember a conversation, Mrs. Heits-
man, that you had with Katherine Stryker, during 
Steward's lifetime, with reference to the Liberty bonds 
and something about some inheritance tax or something? 

A. Yes. 
Q. You have that conversation in mind? 
A. Yes. 
Q. When did that conversation take place? 
A. 
Q. 
A. 
Q. 
A. 
Q . 
A. 

Before Steward Heitsman 's death. 
And about when, if you can tell me? 
Well, it was late in the fall. 
Late in the fall of the year? 
Late in the fall, as near as I can remember. 
Of what year? 
1926, or '86. 

By THE COURT: 

10 

20 

30 
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10 

20 

Q. Well, of course, you don't mean that; two or 
three months before his death, do you mean? 

A. Yes, sir. 

By MR. GEBHARDT, JR.: 

Q. You heard the conversation? 
A. Yes. 
,Q. Give me the conversation? 
A. Yes. 
Q. \!Vhat was the conversation? 
A. She said to me, "Aunt Lizzie, don't you think 

Uncle Steward ought to let me have the Government 
bonds, the Liberty bonds, to escape the inheritance tax?" 
and also said that she wanted him to let her put the 
bonds in an envelope and put his name on them and if 
she died they were his and if he died they were hers, in 
her box. 

Q. vVhich bonds are you referring to now? 
A. The Liberty Bonds. 
Q. Which? 

By THE COURT: 

Q. What Liberty Bonds? 
A. The proceeds of the farm. 
Q. Well, what did you say? 
A. I don't understand. 

30 Q. What did you say? 
A. I made no reply. 
Q. Was that all the conversation there was? 
A. At that time, yes. 
Q. Well, at any other time? 
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A. Well, yes, there was another time that we were 
together-

Q. You didn't make any reply? 
A. No. 

By MR. GEBHARDT, JR : 

Q. Why not? She asked you a question, why <licln't 
you answer it? 

A. It was none of my affairs, I considered . 
. Q. \tVell, you might have tolJ her that? 
A. But I made no reply. 
Q. You say there was another time? 
A. Yes, sir. 
Q. Later? 
A. Yes, later. 
Q. How much later? 

10 

A. \tVell, this was after his death, a week or so c1 fter 2 0 
his death. \!Ve roomed together at night and in the morn-
ing we were talking and she said to me, she said, "Aunt 
Lizzie, don't you think that the he~rs, nephews, the nieces 
should let me have the bonds my life time and then I 
will will them back to them?" and I made no reply to 
that. 

Q. You did not reply? 
A. No. 
Q. Why did you make no reply? 
\. 

Q. 
A. 
Q. 
A. 

I wasn't an interested party at that time. 
You would not get into the bonds at any event? 
What? 
You would not get into the bonds at any event? 
No. 
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Q. These bonds you refer to in these vario us con-
versations were what, Government bonds? Whom <li<l 
they belong to? 

A They belonged to Steward Heitsman. 
Q. Were they these thirty thousand dollars worth 

of Liberty Bonds that were the proceeds of the sale of 
the farm or not? 

A Yes. 
Q. Those were the bonds? 
A Yes. 
,Q. Now, going back to the conver?ation which took 

place in 1925, about putting the Liberty Bonds in an 
envelope, you remember that? 

A. Yes, sir. 
Q. \i\Tas there anything said about what was to be 

done about the Liberty Bonds after they were put in the 
envelope? 

MR. SMITH-That is objected to as leading. 

Q. Give us that conversation in detail so we will 
have it complete? 

THE COURT-She has already done that. 

MR. GEBHARDT, J R.-May I ask the witnes ·s one 
more question? 

THE COURT-Yes. 

Q. Was there anything said in this conversation in 
reference to putting the bonds in an envelope about any 
safe deposit box? 
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MR. SMITH-That is objecteu to. 

THE COURT -She has alre ady said so as l under-
stood her. 

Q. vVas any reference made in that conversation as 
to whose box they would be put in ? 

A. Yes. 
Q. What? 
A. Put it in Katherine Stryker' s box. 
Q. Now, did you have any conversation ·with Kath-

erine after Steward' s death about the bonds and the heirs 
in any other connection? 

A. Yes, sir. 
Q. What was it? 
A. There was another time she mentioned she would 

give each of the heirs one thousand dollars of the Lib-
erty Bonds, proceeds of the farm. 

Q. She would do that if what? 
A. If they would let her have them. 

By THE COURT: 

Q. \i\Then and under what circumstances was this 
statement made? 

A. I don't know, it was just made. 
Q. To whom? 
A. ·To me. 
Q. 
A. 
Q. 

Who else was present? 
Just Katherine and I. 
Just you two ? 

A. Yes, sir. 
Q. When was it? 

10 

30 
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A. After his death. 
Q. After Steward Heitsman's death? 
A. Yes, sir. 
Q. How long after his death? 
A. VVell, I imagine a couple of weeks. 
Q. Did you make any reply to that? 
A. No, I didn 't. 
Q. No reply at all? 

10 A. No, sir. 

20 

30 

By MR. GEBHARDT, JR.: 

Q. Did you have any further talk with Katherine 
Stryker later on, after Ste-ward 's death, with respect to 
the coupons on these bonds? 

A. Well, yes. 
Q. What was it? 
A. She came home from Texas and seemed to be 

very poor, that she didn't have enough to live on, and 
she said, "I can go and clip the coupons," and Frank 
Heitsman spoke up and said, "Why don't you do it?" 
She made the reply , " I'm afraid I will have to put them 
back." 

Q. This was Katherine? 
A. Yes, sir. 
Q. How long was this after Steward's death? 
A. In the fore part of June. 
Q. 1926? 
A. 1926. 
Q. The fore part of June? 
A. Yes, sir. 
Q. What was Steward K. Heitsman' s general charac-
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ter with respect to money affairs as to whether he was 
careful or not careful? 

A. Very careful. He, himself, spent very little 
money on clothes or anything. 

CROSS EXAMINATION 

By MR. SMITH : 

Q. He was a generous man, though? 
A. He was generous with Katherine Stryker. 
Q. And he was generally generous? 
A. I don't know. 
Q. And he gave to charity? 
A. I can't say. 
Q. Did you know of any case when he did give to 

10 

any charity? O 
A. Not to my krtow ledge. 
Q. You don 't know of any? 
A. No. 
Q. Did you stay there at the home after Mrs. Emma 

Heitsman died? 
A. I was there very frequently, not staying-
Q. How often in 1916 were you there? 
A. I couldn't just recall, frequently I was in and out. 
Q. How long would you stay when you were there? 
A. \!Vhen she was living I only stayed a day. 3 O 
Q. That was when she was alive? 
A. Yes. 
Q. And after her death? 
A. After her death I would stay a few days, differ-

ent times I was needed. 
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Q. How many times in the year 1916 did you say? 
A. In the year 1916? 
Q. Yes? 
A. How many days did I stay? 
Q. Yes? 
A. I didn't stay no days, I only went 111 and ate 

meals. 
Q. 
A. 
,Q. 

How many times in the year 1916 did you stay? 
I couldn 't recall. 
About? 

A. I couldn't recall, I was there a number of times . 
Q. Did you stay over night? 
A. Yes, sir . . 
Q. You were visiting with Katherine? 
A. I did. 
Q. And did that become more frequent 111 the year 

1919 than it had been previously, did you go more often? 
A. I went very often in the later years, yes. The 

20 last four years of his life I was there often. 

30 

Q. In the last four years? 
A. Yes, sir. 
Q. You came to stay with Miss Stryker while she 

was called to jury duty at Belvidere? 
A. I did. 
Q. That would last a few days and then there would 

be an intermission of a week or · so, wouldn't there, and 
then she would return again? 

A. That is true. 
Q. You didn't go to your home in Broadway in the 

days in between? 
A. Yes, my home was not at Broadway at that time . 
Q. Where was your home? 
A. At Washington. 
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Q. You say that service covered a period of six 
weeks? 

A. 'ro my knowledge, I can 't just recall. I know it 
was quite a little length of time. 

Q. Katherine was home over night ? 
A. Yes. 
Q. Every night? 
A. Every evening. 
Q. And asked you to come and stay with Mr. Frank 1 o 

Heitsman, the brother who lived there too and with 
Steward Heitsman? 

A. Nothing was said about Frank It was Steward 
Heitsman. 

Q. Wasn 't Frank Heitsman there all the time? 
A. He was. 
Q. He was always there? 
A. He was. 
Q. And that was his home during all this period np 2 0 

to the present time? 
A. That was his home. I--:Ie paid his board . 
Q. Frank paid his board? 
A. Yes, sir. 
Q. Did you see the way he did pay his board? 
A. I did not. 
Q. Do you know whether he paid it by check? 
A. 
Q . 
A. 
Q. 
A. 
Q. 

him? 

I do not. 
How do you know he paid board? 
Miss Katherine Stryker told me. 
And that is the way you know? 
Yes. 
You don't know whether it was paid directly to 

A. Frank Heitsman told me he paid b~-ard. 

30 
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Q. Did he tell you how much? 
A. No. 
Q. You don't know how he paid it or whom he paid 

it except what Katherine . told you? 
A. Yes, she said her Uncle Steward gave her the 

board money. 
Q. When Steward Heitsman needed money would 

he tell Katherine to make out the check? 
A. I can't answer that question. Katherine would 10 always say she needed money. 
Q. She would tell that to him? 
A. Yes, sir. 

, Q. What would Mr. Heitsman say? 

it. 
A She would write out the check and he would sign 

Q. What did he say? 
A. I can't say. 
Q. Weren't you there? 

20 A. Yes. 
Q What did he say? 
A. I suppose he was willing to. 
Q. You suppose he was willing? 
A. Yes, or he wouldn't sign it. 
Q. He wouldn't sign the check unles s he was willing 

to? 
A. I suppose so. 
Q. He was a man of very strong will? 
A. Yes, sir. 

3 0 Q. All of the Heitsman family were men of strong 
will and great determination? 

A. Well, they had will power. 
Q. They were what you would call more or less bull 

headed at times , weren't they? 
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A. I wouldn't say so. I didn't consider my husband 
bull headed. 

Q. Would you say Mr. Frank Heitsman had a mind 
of his own? 

A. He did at that time. 
Q. Until possibly when? 
A. Until late years, I don't Know. 
Q. When do you recall any -particular time that you 

were present when Mr. Heitsman signed a check in your Jo 
presence? 

A. Well, at different times, but 1 couldn't recall the 
dates. 

Q. You couldn't recall the dates? 
A. No. 
Q. And Katherine made it out? 
A. Yes. 
Q. Did she ever ask him how much it was to be made 

out for? 
A. The only time was when she paid for the three 20 

piece 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 

furniture. 
What was said then? 
She wrote out the check and he signed it. 
The same way? 
Yes. 
What was said? 
He was willing for her to have it. 
Three pieces of furniture? 
Yes. 

Q. What furniture was that? 
A. It was a long tete and two chairs, a sofa. 
Q. Do you know from whom that furniture 

purchased? 
A. I couldn't say. 

:rn 

was 
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Q. You don't know? 
A. No. 
Q. Where was that furniture? 
A. She has it in her living room. 
Q. Wasn't that sofa-didn't that sofa belong to 

Grandmother Stryker? 
A. I don't know. 
Q. Don't you know that? 

10 A. I don't know where she got the long sofa, that I 
couldn't say. It is a long old style sofa. I never saw it 
there until it was brought in. 

Q. To whom was this check made payable? 
A. I don't know. 
Q. Didn't you see it? 
A. The man that covered the furniture. 
Q. It was for covering this furniture? 
A. Yes, upholstering it . 
Q . Do you remember whether the man's name was 

20 Mr. Kline? 

30 

A. I couldn't say, I don't know the man. 
Q. How long had you been staying there at that 

time? 
A. I can't recall, I used to stay a week at a time and 

two weeks at a time. 
Q. Was this conversation with reference to the bonds 

you have testified to, after that? 
A. Yes. 
Q . 
A. 
Q. 

How long after that? 
This was before Steward Heitsman's death. 
Which? 

A. And the bonds was after his death. 
Q. Didn't you have any conversation with reference 

to bonds before his death, with Miss Stryker? 
A. With her? 
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A. 
Q. 
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Yes? 
Well, yes, that was before his death. 
When was this with reference to-
It was late in the fall, as near as I can tell. 
How late? 

A. I don't know. 
Q. Was it near Christmas? 
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A. I couldn't just say, but it was late in the fall. I 
couldn't say it was before Christmas-yes, I imagine so. 

Q. It was before Christmas? 
A. Yes. 
Q. 
A. 
Q. 

How long before Christmas? 
I couldn't say. 
About? 

A. I don't know. 
Q. Was it in November, would you say? 
A. I wouldn't like to say because I don't know, I 

can't recall it. 

10 

Q. Did you ever hear Mr. Heitsman tell Katherine 20 
to make out a check? 

A. Yes, she would make out a check. 
Q. I said, did you ever hear Mr. Heitsman tell 

Katherine to make out a check? 
A. To tell her? 
Q. Did you ever hear him tell her? 
A. No, I don't know that I did, but I was present 

when she would make out a check. 
Q. You never heard him tell her to make it out? 
A. I can't recall it. 
Q. Would she show it to him? 
A. Oh, yes, she would be right by him. 
Q. Would he look at it? 
A. Sure, he signed it. 
Q. Before he signed it? 

30 
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A. What? 
Q. Before he signed it , did he look it over? 
A. I think he was that kind of a man. 
Q. You think he was? 
A. Yes, sir. 
Q. He wouldn't sign anything unless he would read 

it over? 
A. He knew what the check was going out for. 
Q. Do you know how much the checks were for? 
A. No, I don't. 
Q. Didn't you see them? 
A. I didn't take notice. 
Q. Do you know how much money Katherine turned 

back to him after she came from the bank? 
A. I do not. 
Q. You can't testify whether she turned all the money 

back or not? 
A. At the times I was present she turned some money 

0 back to him. 
Q. I said all? 
A. Yes. 
Q. You don't know whether that was all the money 

or not? 
A. And she kept the balance to run the house. 
Q. Well, how much did she turn back? 
A. I cant tell you, I didn't handle the money, I don't 

know. 
Q. You don't know whether she turned back all the 

3 o money the check called f\>~ or not, do you? 
A. I do not, she had charge of the house. 
Q. Did you ever hear her ask her uncle for money? 
A. Yes. 
Q. Did you ever see him give it to her from his 

pocketbook? 
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A. Yes. 
Q. She said she needed money to get some things? 
A. Yes. 
Q. And she ran the household ? 
A. He gave her money and she ran the household. 
Q. Did she buy economically when you were with 

her? 
A. Well, she always had full and plenty. 
Q. But she was not extravagant, was she? 
A. Well, of course, I was not situated like she was. 

Of course, it would be for me. I couldn't do the things 
she did. I couldn't call it extravagant. 

Q. I mean with reference to buying things to eat 
for the house, would you call her extravagant in those 
things? 

A. I hardly think so. She used it freely. 
Q. When was the last time you saw Mr. Heitsman 

sign a check before his death? 
A. The last time ? 
Q. Yes? 
A. I don't believe I can recall that , Mr. Smith. 
Q. You don 't recall? 
A. I can't recall. I saw him several times, but I 

can't recall. 
Q. You don't know when? 
A. No. 
Q. How long before his death were you visiting Kath-

erine? 

10 

20 

A. I was there when he died. He wanted me there. 3 0 
He wasn't satisfied unless I was there . 

Q. How long before that had you got to the house? 
A. For the last four years . 
Q. When you came to stay and stayed over night? 
A. How is that ? 
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Q. How long before his death did you come there to 
stay with Katherine and Mr . Heitsman. 

A. How long? 
Q. Yes, how long before his death? 
A. 1 stayed the last four years. 
Q. Were you there constant ly ? 
A. No, not constantly, but I were there a great deal. 
Q. I mean were you there at the time of his death? 
A. Yes . 
Q. When did you come to his house before his death? 
A. Oh, I came there, I think it was the first of the 

week and he died on Saturday, if I remember right. 
Q. You came there the first of the week? 
A. Yes 
Q. 
A. 
Q. 
A. 

Who invited you to come? 
Because he asked me to come. 
Who asked you ? 
Katherine asked me and Steward Heitsman asked 

~u me. 
Q. Katherine sent word for you to come that week? 
A. No, when I \\·ent home Steward Heitsman asked 

me if I wouldn't stay long , if I would come right back. I 
said, "Yes, I'll be back within a week." He said, "You 
will surely come. " I said, "Yes," and Katherine asked 
me back too. 

Q. How long had you been away? 
A. I was home one week before I came when he died .· 
Q. \Vere you there at Christmas time, 192 S ? 
A. No, as a rule I was never there on Christmas. I 

don 't know whether I was there on Christmas or not . 
Q. You don't know the last time you saw him sign 

the check? 
A. No, I can't recall the day. 
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Q. Things were running the same in 1925 as before? 
A. What? 
Q. Well, things were running the same in 1925 with 

reference to the signing of the checks and giving th2 
money as in 1923? 

A. Yes, he had to be helped a great deal in business, 
yes. 

Q. He didn't like to write very much, did he? 
A. I don't know. 
Q. Don't you know he didn't? 
A. No, I don't know. He never w_rote a great deal. 
Q. Everything was handled Just as it was in 1923 at 

the time you visited there in 192 5, isn't that so? 
A. How is that? 
Q. In 1925, at the time you were visiting there, every·· 

thing was handled just the same as it was in 1923, isn't 
that true.? 

A. Yes, Katherine ran the house. 

10 

Q. And the money transactions that you saw, sign- ~0 
ing the checks, was just as it had been done in 1923? 

A. Yes. 
Q. And before? 
A. I suppose so. 
Q. And in 1920? 
A. I couldn't say in 1920. 
Q. Why not? 
A. Because I wasn't there long enough to know. 

was only in and out at that time. 
Q. When did you fi~st go there to visit? 
A. I have always gone there more or less. 
Q. I mean to stay? 
A. After his death to stay. 
Q. You stayed after his death at the request of Kath-

erine? 
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A. Yes, I went home a couple of weeks after he died 
or something like that and she was going to take a trip 
and she asked me to come back and run the house. 

Q. While she went away she wanted you to run the 
house for Frank Heitsman a brother, who was an old 
man? 

A. Yes. 
Q. When did you first start to go and stay at the 

1 o home of ,Katherine and Steward Heits man? 
A. As I told you, I have been frequently there. 
Q. When you stayed over night or stay ed for any 

period of time? 
A. I can't recall that I stayed any length of time when 

Steward was living. I was only out and in . 
Q. While he was living? 
A . Yes. 
Q. How long were you there when Steward was liv-

mg. What was the longest time you staye d when he 
2 O was living? 

A. That was when she would be on her trips ? 
Q. And you would do it for her ? 
A. Yes. 
Q. Was that longer than the jury duty? 
A. No . 
Q. How long was she gone on that trip to Boston? 
A. A week. 
Q. She was away a week? 
A. Yes. 

30 Q. How long on the trip to Washington? 
A. Well, I can 't just recall. 
Q. Don 't you remember? 
A. I don't know, it was two or three days, it 

might have been longer, I can't recall. 
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Q. Katherine asked you to come and stay? 
A. Yes. 

133 

Q. She asked you to come and stay with Mr. Heits-
man on both of those occasions? 

A. She did. 
Q. When she went to Trenton she was only gone for 

a day, isn't that so, or two clays? 
A. A day or two, I couldn 't say. 
Q . You say the only thing you recei vecl were gifts ? 10 

Who gave you any gifts? 
A. Katherine Stryker. 
Q. What kind of gifts were they? 
A. She gave me a pocketbook and different little 

things. 
Q. Did Steward Heitsman ever offer to pay you? 
A. Yes, Katherine brought it to me and said Uncle 

wanted me to have $5. I had to have $5. I said I didn't 
want it. She said, "You must take it. He has plenty of 
this world's goods." I did take it, but that is the only 20 
time. 

Q. That was the only time? 
A. Yes. 
Q. Diel he ever offer to pay you any other time? 
A. No. 
Q. She has a half brother living in Texas, hasn 't she? 
A. I don't know. I heard her tell that. 
Q. You have heard her say that? 
A. Yes. 
Q. She went to visit in Texas after Steward Heits- 30 

man's death last spring, didn't she? 
A . That is where she told me she was going. 
Q. And during that time you took care of Frank 

Heitsman, didn't you? 
A. I did. 



10 

134 Eli::;aueth H citsman 1 Cross 

Q. And kept house for him? 
A. I did. 
Q. In her place ? 
A. Yes. 
Q. Diel they offer to pay you for that? 
A. No. 
Q. Never offered to pay you? 
A. No. 
Q. Diel they sign a check? 
A. What do you mean? 
Q. Did they send you a check? 
A. Katherine did that, but that was through a letter 

she had received. She was very angry over t,,l1e letter 
and she sent me this check. I sent it back and I said I 
didn't ,~rant anything for keeping house for her, that I did 
it free gratis. 

Q. How long did you keep house while she was 
away? 

2 0 A. She was gone nearly two months. I can't tell. 
She came home the first of June, I believe. 

Q. Mr. Heitsman was a man ·with a keen sense of 
humor, wasn't he? 

A. Mr. Steward Heitsman? 
Q. Yes? 
A. Yes, he was. 
Q. And always ready for a joke? 
A. Yes. 
Q. He had a keen mind, didn't he? 

30 A. Well, I don't know, I can't tell you. 
Q. You couldn't observe that, whether he had a keen 

mind or not? 
A. He always acted so, I couldn't say. 
Q. You would think so? 
A. He acted so. 
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Q. He always knew what he was doing? 
A. Yes. 
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Q. And up to the tim e of his death he had a keen 
mind? 

A. Of course, he was old and feeble. 
Q . That means that he couldn't get around very well, 

walk around or get up sta ir s, very \vell, isn't that so? 
A. No, he couldn't get up the steps. Katherine had 

to help him. 
Q . And she did? 
A. Yes, she helped him. 
Q. He walked around the lower part of the house? 

,, A. Yes. 
Q All the time ? 
A. 
,Q. 
A. 
Q. 

At time s and at times Katherine would help him . 
He walked around the yard? 
Yes. 
And he did that a few months before his death, 

didn't he? 
A. Yes, but he often times had to be assisted. I have 

seen her assist him all the way acros s the house. 
Q . In going across the room ? 
A. Yes. 
Q. She always assisted him during the last hvo years 

up to the date of his death, didn 't she? 
A. When she didn't, I did. 
Q. And he needed some assistance on dressing him-

self? 
A. 
Q . 
A. 
Q. 
A. 

Yes, I have undres sed him and put him to bed. 
The same kind of service ? 
I certainly did. 
The same as Katherine did? 
Yes. 

10 

~o 
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Q. Katherine and Steve Stryker came to live with 
their grandmother, Mrs. Stryker? 

A. Yes. 
Q. Who owned that house, isn't that so? 
A. Yes. 
Q. Steward Heitsman and Mrs. Emma Heitsman, 

Katherine's aunt, lived there? 
A. Yes. 

1 o Q. At this house which was owned by Mrs. Heits-

20 

30 

man' s mother ? 
A. Yes, sir. 
Q. Isn't that so? 
A. Yes. 
Q. And Katherine grew up as a child i17 that house-

hold? 
A. Yes. 
Q. And Steve died when he was attending college, I 

think you testified? 
A. Yes. 
Q. Diel Katherine continue to go to the public school? 
A. She did. 
Q. 
A. 
Q. 

Until she graduated? 
Yes, and then she went off to school. 
After that did she teach in the school as a sub-

stitute? -
A. She did. 
Q. 
A. 
Q. 
A. 
Q. 

Was she teaching in 1915, before her aunt died? _ 
She was teaching before her aunt died. 
What happened after her aunt's death? 
She quit teaching. 
And what did she do? 

A. She kept house for her uncle. 
Q. At this house? 
A. Yes, sir. 
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Q What kind of services did she render to Steward 
Heitsman during all this time she kept house for him? 

A. She rendered him good service. She was very 
good to him. 

Q. She was good to Mr. Heitsman? 
A Yes. 
Q. Was it the ordinary attention a paid housekeeper 

would give to such a person? 
A. I should think so, especially a relative. 
Q. As a relative would give? 
A. Yes. 
Q. What kind of service was it? 
A. Wel_l, she waited on him. She would help him up 

off the chair if he couldn't get up. She would take him 
to bed. She would undress him when he got up stairs. 
\!Vhen he got up stairs he would be all in. 

Q. Diel Mr. Heitsman ever express himself as to 
Katherine as to his affection in any way? 

A. As to his affection? 
Q. 
A. 
Q. 

Did he ever express himself as to his effection? 
Yes, I think he placed great confidence in her. 
About his affection for her? 

A. I couldn't say. He never expressed it to me. 
Q. Did you ever hear him discuss business affairs? 
A. No. 
Q. He was a man who was very quiet and secretive 

about those matters? 
A. Yes, sir. 
Q. And he didn't say much about it? 
A. No. 
Q. You never knew the exact amount which was paid 

for the farm, did you, until after his death? 
A. Yes, I did. 

10 

20 

30 
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Q. When did you first find that out? 
A. . Katherine Stryker told me. I can 't recall it. 
Q. You say you heard it from Katherine? 
A. Yes. 
Q. Mr. Heitsman never discussed it? 
A. No. 
Q. Never said anything about it? 
A. No, sir. 
Q. You say he ·was very generous to Katherine? 
A. Yes, sir. 
Q. Do you recall the time he gave her the radio? 
A. Yes. 
Q. When? 
A. I don't know. 
Q. When was it about? 
A. I can't recall those elates. 
Q. In reference to the time of his death, when wa s 

it? 
2 0 A. I can't recall the elates. That was before his death, 

of course. Oh, I imagine a year or so, I can't recall. 
Q. So that was about a year before? 
A. Well, I say about a year or so, I can 't recall. 
Q. He gave her the money to buy the radio, didn't he? 
A. Yes. 
Q. How? 
A. · He gave her a check. 
Q. Do you knmv the amount of it? 
A. Not exactly. It was a legacy that they all got 

3 o and he turned it over to Katherine. He gave it to her. 
Q. You don't know the amount? 
A. No. 
Q. · Was it $300? 
A. -Well , Mr. Smith , I can't ju st recall. 
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Q. You say he gave her a phonograph? 
A. A victroJa. 
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Q. Isn't that the victrola, the Edison phonograph, 
four years old and records in the living room, the front 
parlor? 

A. I never saw but one there. 
Q. And that is the one? 
A. 
Q. 
A. 
Q. 
A. 
Q. 

I only saw one. 
That is the only one? 
I never saw but the one. 
He just bought that for the house, 
Well, she always claimed it. 
She claimed it? 

A. Yes. 

didn't he? 

Q. But do you know ·where they got that from? 
A. Well, I heard her say her uncle gave it to her and 

the radio too. She said, "That is m:ne." 
Q. Do you know who they bought the phonograph 

from? Was it Werner in Easton , Pennsylvania? 
A. I don't know whether it was Werner or Kelly's. 

It was in Easton it ·was bought. 
Q. They bought it over there? 
A. Yes. 
Q. The Werner Company is a music store? 
A. I know it is. 
Q. During these years Katherine had no salary of her 

own during the time she was there keeping house for 
Steward Heitsman? 

10 

20 

A. Only what Steward gave her and the board money. 3.0 
I don't know what she had. I understand she got ½OU-

ella's rent money-Mrs. Silkman. 
Q. She got her rent? 
Q. Yes. 
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Q. Do you know that? 
A. I understand so. 
Q. Now, Mrs. Silkrnan occupied a part of the house, 

didn't she? 
A. She did. 
Q. And you were there occupying the house when she 

lived there, is that true? 
A. I was. 

10 Q. Now, can you tell me, when this first conversation, 
how soon after that first conversation took place with 
reference to these Liberty Bonds you have testified to? 

A. About the heirs? It wasn't long after the death, 
a week or two, I can't say. 

Q. A week or two? 
A. Yes. 
Q. You were staying there with .Katherine? 
A. I was. 
Q. You testified here-see if this is correct-that 

20 Katherine asked you, ''Aunt Lizzie, don 't you think I 
ought to have the Liberty Loans?" 

A. Katherine says, "Aunt Lizzie, dont you think the 
nieces ought to let me have the Liberty Bonds my life 
time, then I will will them back to them?" 

Q. That was after his death? 
A. Yes, that was after his death. 
Q. And she said that to you? 
A. Yes, sir . 
Q. What was this conversation you heard about 

3 o Katherine three months before? 
A. The bonds, do you mean? 
A. Yes. 
A. Well, we were corning home from Easton together 

and she said to me-
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Q. Katherine and you? 
A. Yes. 
Q. Go on? 
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A. And she said to me, "Aunt Lizzie, I wanted Uncle 
Steward to let me have the Liberty Bonds to escape the 
inheritance tax." 

Q. Then, she didn't ask you a question? 
A. Yes. 
Q. She didn't say to you," Don't you think that Uncle lo 

Steward \.mght to let me have the Liberty Bonds?" 
A. Yes, she did. 
Q. What did she say? 
A. She said: "Don't you think Uncle Steward ought 

to let me have-
Q. You made no reply? 
A. I made no reply. 
Q. You didn't say anything? 
A. No. 

,· Q Not a word? 
A. No, sir. 
Q. And she didn't ask you for an answer? 
A. No, sir. 
Q. And made no effort? 
A. I made no effort to answer. 
Q. And you didn't answer anything when she said 

to you, "Don't you think the nieces ought to let me have 
the bonds during my Ii fetime ?" 

A. I made no reply. 
Q. Nothing at all. 
A. Nothing at all. 
Q. Neither time? 
A No, sir. 
Q. Now, this time of the conversation with reference 

20 

30 
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to the $1,000, when that took place, had this matter of the 
bonds been discussed with your daughter, in your pres-
ence or anyone else in connection with this matter? 

A. No. I went home and told my daughter what she 
had told me. 

Q. You told your daughter? 
A. Yes, sir, I told her. 
Q. Your daughter is one of the 

1 O of the beneficiaries under the will? 
A. She is. 

And she is your only child? 
She is my only child. 

defendants and one 

Q. 
A. 
Q. After Katherine came home from Texas you say 

she was short of funds ? · 
A. Yes, sir. 
Q. And she spoke to you about clipping the coupons? 
A. Yes, sir, she did. 
Q. She told you she had consulted her lawyer, Mr. 

20 Smith? 
A. 
Q. 

Yes. 
And that he had advised her to do that? 

A. Yes, to clip them. 
Q. That he had advised her ? 
A. Yes. 
Q. Had the suit been brought at that time? 
A. I hardly think so. . 
Q. Don't you know? 
A. I can't just recall. 

30 Q. You don't recall? 
A. I can't, hardly. 
Q. Don't you know then, that they were claiming these 

bonds, the daughter and these others were claiming the 
bonds? 



Elizabeth H eitsman} Cross 143 

A. Certainly, it was willed to them. 
Q. They claim that they ought to have the bonds? 
A. Yes, sir, I know what the will said. 
Q. You say that after these heart attacks Steward 

Heitsman would be in bed for a week at a time? 
A. I have known him to be in bed. 
Q. What for? 
A. He would have a cold and have those heart at-

tacks. He would have an attack-
Q. Was it because of the heart attack or because of 

1 
O 

the cold that he was in bed? 
A. Well, he would have a cold and he would have 

a heart attack. Sometimes when he would have a cold 
a heart attack would come on him. 

Q. How many times was he in bed the last year of 
his life? 

A. I can't recall. 
Q. Don't you know that? 
A. No. 20 

Q. Can't you give any idea? 
A. He was up stairs the last year and she would not 

allow him to come down stairs. He walked from one 
room to the other. 

Q. He had a fall, didn 't he, in December, 1925? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 

I can't recall the date, but-
He did have a fall? 
He i1ad a fall, yes, he had a fall. 
About how long before his death? 
I don't know. 
Would you say about two months? 
Well, yes, it was the same year. I couldn't tell 

you whether it was two months or three months. 
Q. But it was the same year? 
A. Yes, sir. 

30 
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Q. And that time he was up stairs most of the time ? 
A. For a while. 
Q. 
A. 
Q. 

He came down stairs again, did he? 
Yes, he wasn 't up stairs up until he died. 
He was down stairs when he died? 

A. He certainly was. 
Q. This care and attention shown by Katherine to her 

Uncle Steward, was that the ordinary attention-
A. Yes, sir. 
Q. The ordinary attention that a paid h6usekeeper 

would give to Mr. Heitsman? 
A. We ll, it was her home , it was her home . 
Q. Did she evince any affection? 
A. Yes, I think she thought a great deal of her uncle . 
Q. You think she did? 
A. Yes, sir. 
Q. Did she serve him very faithfully? 
A She did. 
Q. She did a great many things that ordinarily would 

not be clone by a housekeeper ? 
A. She was very good to him. 
Q. And that continued up to the very time of his 

death? 
A. Yes, sir. 
Q. Right to the encl ? 
A. It did. 
Q. Did you have any conversation with ,Katherine 

after the death of her Aunt Emma, with reference to her 
3 O getting married ? 

A. Yes. 
Q. What was it? 
A. She told me she had a gentleman friend and that 

he wanted to marry her but she stayed home with her 
uncle. 
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Q. Did she tell you her Uncle Steward wouldn 't go 
out West where this man had his home? 

MR. GEBHARDT, JR., I object to that as not cross 
examination. 

THE COURT-It is leading . 

Q. Was there anything else said? 

THE COURT-It is not cross examination. 

RE-DIRECT EXAMINATION 

By MR. GEBHARDT, JR: 

Q. Do you recall a conversation, at the table one day, 
during Steward's lifetime, about Katherine being paid for 
baths she gave him? 

A. Yes. 
Q. Was she there? 
A. Yes. 
Q. Where was she? 
Q. She was at one encl of the table and her uncle at 

the other. 
Q. What was said? 
A. And she said, "Dy the way, Uncle, you owe me 

a dollar for last week's bath." 

10 

20 

Q. What else was said or clone? 3 0 
A. He gave it to her. 
Q. What did he say? 
A. Yes, he put his hand 111 his pocketbook and he 

said, "That's all I have." 
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R£,_CROSS EXAMINATION 

By MR. SMITH : 

Q. What did she do with that dollar? 
A. Don't ask me, if was hers. 
Q. As a matter of fact, don't you know she saved 

1 0 
those dollars and all the dollars she could get from her 
uncle in that" way? 

A. What? 
Q. Don't you know that she saved those dollars and 

all the dollars she got from her uncle in that way? 
A . I knew she was saving dollars, I didn 't know what 

she did with it. 
Q. Didn't she say she save d them and bought some 

silver with it? 
A. Glassware. 
Q. He considered this dollar business a joke , didn't 

he and laughed at it? 
A I don't know. I think he really needed help. She 

had to wait on him. 
Q And this payment of $r was a sort of a little fun 

between Katherine and her uncle, isn 't that true? 
A. He paid her for her services of giving him a bath. 
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ALFRED E. CASE, a witness produced on behalf of 
the complainant , being duly sworn test ifies as follows: 

DIRECT EXAMINATION 

By MR. McCONNEL: 

Q. Mr. Case, where do you liYe? Io 
A. Phillipsburg. 
Q. New Jersey? 
A Yes. 
Q. What position do you hold? 
A. Secretary to the Board of Education. 
Q. Of what place? 
A Phillipsburg 
Q. How long have you had that position? 
A. Since 1096. 

20 Q You have been subpoenaed to produce the records 
of the School Board, showing the elate of the election of 
Katherine N. Stryker, as a regular teacher of the school? 

A. Yes. 
Q. Have you the record vvith you? 
A I have. 
Q. In what form is the record? 

THE COURT-I don't know that that will be di s-
puted. 

MR. SMITH-I don't think so. 

By THE COURT: 

· Q What is the date? 

:rn 
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A. November 4th, 1915. 

By MR. McCONNEL: 

Q. 
A 
Q. 
A. 

And when did she resign? 
April 6, 1916. 
To what grade was she elected? 
To the second grade. 

Q. 
10 l ? the time she was a regular teac 1er . 

\i\That salary did she receive by the month dming 

A. $45 a month. 

MR. McCON I EL-I offer the record in evidence. 

THE COURT-Is there any contradiction of it? 

MR. SMI'rH-No contradiction. 

THE COURT--I will not receive the record. 

CROSS EXAMINATION 

By MR. SMITH : 

Q. Is there a salary schedule in the Town of Phillips-
burg? 

A. There is. 
Q. That increa ses in accordance with the services ren-

dered by the teacher? 
:: O A. Yes, sir. 

Q. What is that? 
A. They are increased every year. 
Q. Will you state what salary Miss Stryker would 

have received in 1925, based upon the salary schedules of 
the Board of Education of the Town of Phillipsburg? 
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MR. GEBHARDT, JR: That is objected to. This 
witness is not competent to testify, necessarily, as to what 
she would have got. 

THE CO UR T-The objection is overruled. He may 
state what the schedule is. 

A. 19:25? 
Q. 1925? 
A. $1,300. 
Q. That is what she would have received? 
A. Yes. 
Q In the year 1925? 
A. 1925. 
Q. Can you show what she would have rece ived dur-

ing the intervening years ? 
A . Yes. 
Q. What? 

10 

A. $450 was the starting and the next year increased 2 0 
Every year they gradually increase-

THE COURT-It seems to me useless to take up the 
time with these details. 

MR. SMITH-I want to show there was quite a large 
jump soon after 1915 on account of war conditions, so 
that the average vvas differ ent after that time. The av-
erage was above the difference between $45 a month and 
what she ,,voulcl receive during 1925. I don't want to take 
up the time of the Court if the Court does not think it ad- 30 
visable. 

THE COURT-It is not worth while for my purpose. 

MR. SMITH-I will not go into it. 



150 Alfred E. Case, Cross 

Q. Is she a member of the Board of Education at 
the present time? 

A. Miss Stryker? 
Q. Yes? 
A. Yes. 
Q. 
A. 
Q. 

How long has she been a member? 
I think it is five years. 
This is her third reappointment or term she 1s 

1 0 serving now? 
A. Her second, I think. 
Q. Are there any pension rights in connection with 

this salary she would have had if she had continued in this 
service? 

A There is a disability fun _d-

THE COURT-Can't the Court tak e judicial notice 
of that? 

20 MR. SMITH-I think so. 

MR. GEBHARDT, JR: No questions. 
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LU ELLA C. SILK MAN, a witness produced on be-
half of the defendant s Alma Hi ldebrant and othe rs, be-
ing duly sworn , testifies as follows : 

DIRECT EXAMINATION 

By MR. GEBH ARD T, JR. : 

Q. Where do you live? 
A . I live at Wa shin gt on, N. J. 
Q. Where did you live prior to going to Washington 

-to live, Miss Silkrnan ? 
A. Until yesterda y- I moved to Washington yester-

day-I lived in two rooms I rented from Katherine 
Stryker at Phillipsburg. 

Is that Ste"ward H eitsman's house or not ? 

10 

Q. 
A. 
Q. 

It is his home; he was head )f the family, and- q n -· \) 
It is? 

A. Yes; he was head of the family. 
Q. 
A. 

years. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 

Mrs. 
Q. 
A. 

How long Vlas it you had these rooms there? 
It would be, the latt er part of this month, seven 
I was there about-

Are you any relation to Katherine Stryker? 
She is a cousin once removed . 
Your cousin ? 
Yes , once rem oved . 
Are you any relati on to Mrs. Chester Heitsma n ? 
No : That is- ;1 0 
You are not? 
No,. I am not related to the Heitsman fami ly. 

Steward Heitsman was my cous in. 
How long have you kn own Kat herine Stryke r ? 
How long ? 
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Q. Approximately have you known Katherine 
Stryker? 

A. Oh, I thin k she-after she came from Texas, her 
Aunt Emma and Katherine and Steve came down to see 
us-I guess she wasn't more than nine or ten years old-
to visit us. 

Q. You saw her then? 
A. Yes. 

1 o Q. Was there any separate entrance to these rooms 
you occupied, or ,,vere they just rooms on the third floor 
of the house? 

A. There was a stairway, a closed stairway from the 
second to the third floor. 

Q. That is what you used? 
A. Yes, sir. 
Q. Did you have to go through their living quarters 

in order to get to your rooms? 
A. No, I didn't, it wasn't like that-

•>() . "' Q. What did you dot 
A. I could go right up stairs, or I could go, I had to 

go to the encl of Katherine's room to get to the bath 
room; that was all. 

Q. Did you ever have occasion during these seven 
years to be in Steward's house,-his part of the house? 

A. Oh, yes, every morning I went clm,vn about eleven 
or a quarter after to read the morning paper every clay. 
I knew I could have it then. She had read it, and I had 
a conversation with both Katherine and Steward at clif-

3 O ferent times about clifferen.t things. I was almost like 
a member of the family. 

Q. Did you at any time render any service or assist-
ance to .Katherine or to Steward? · 

A. Yes, sir, before Aunt Lizzie came and if 
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Katherine wished to go a,vay, it was always, "Lue11a, 
wil you get dinner or supper for me? " Always. That 
was before Aunt Lizzie came; she would always ask me, 
and I wou ld do it, of course; I was gfad to. Once when 
she went up the Hudson on a trip, I had to get brea~<:-
fast, dinner and supper for her, every meal. I wish I 
had count on how many times I helped her. I was glad 
to do it. I simply wish I had-

Q. You did it frequently? 
A. Yes, and then Katherine asked Aunt Lizzie to 

come. But before that she called on me. 
Q. And you did it? 
A. Yes. 
Q. And after Mrs . Lizzie Heitsman came, did you 

have any occasion to be in the Heitsman household? 
A. As I told you-
Q. Did you? 
A. As I told you, I went down to read the paper, 

and she was there frequently. 
Q. Did you ever render any assistance to Steward, 

himself? 
A. Yes, sir, when she went to a movie in Easton one 

afternoon-I have a place in the cellar where I kept my 
food-I took a \Valk about five o'clock every afternoon, 
and I heard him groaning this time, and I looked and 
he was lying on the floor in the library, and he struck his 
nose, and his head was full of blood. I don't know how 
long he was there. 

1 0 

20 

Q. He was lying there injured? 3 0 
A. Yes. 
Q. Did you assist him? 
A. Yes, he had-his feet were tangled up under a 

rocking chair. How he ever got them under there I don't 
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knov.r. And bis glass es and cigar and cane were on the 
floor. He was very strong in his arms but weak in his 
legs, and he grasped this table . I couldn't get him away. 
I went out and said, "Wait , I will get somebody to help 
you." 
floor. 

I wasn't strong enough to get him up from the 
I went out to Frank Heitsman and asked him , I 

said, "We will try it , and if we can 't do it I will get out-
side" -

Q. Well, did you take care of him? 
A. Yes, Frank went on the floor and I went into a 

rocking chair, and we finally got him up. 
Q. How long was that before his death? 
A. Before his death? 
Q. Yes? 
A. 

idea. 
Q. 

Miss 

Oh, several years before he died. I haven 't any 
It was several years before he died. 
Did you render him any other assistance any time, 

Silkman? 
2 0 A. Yes, several times. Another time Katherine had 

gone somewhere; I don't know where. Frank Heitsman 
came, and he called , "Luella!" and I ran clown ·and 
Uncle Steward was lying on the couch deathly ill. I got 
the hot water bottle and put it on his heart. He had a 
heart attack. And I think one other time-

Q. What rent did you pay for your rooms? 
A. I paid $7.50, but I had no light or heat. 
Q. A month or a week? 
A. A week. 

30 Q. Whom did you pay that to? 
A. To Katherine; I gave her a check. 
Q. How did you come to pay it to her? 
A. Well, the first time I went down and said, "Uncle 

Steward , do I make out my check to you or Katherine?" 
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He laughed and said, "Well, I give Katherine Frank's 
rent; she just might as well have it." And I made it out 
to her after that. 

Q. Did that occur during the entire period you were 
there? 

A. The entire period I was there I made it out on 
the fifteeenth of every month. 

Q. Coming back to the year 1921 , what condition of 
health, physically , was Steward Heitsman in at that 1 0 
time? 

A. I went there the spring of 19 2 0, and he was very 
feeble until he died. He was very feeble the last two 
years; very feeble. 

Q. In what way was he feeble in 1921 ? 
A. He had rheumatism, and these heart attacks, and 

other times he was quite comfortable; he was feeble; but 
he a1ways walked with a cane , of course and had to be 
helped up stairs, and he grew more feeble until the last 
three years of his life, and the last year he was very 2 0 
feeble; very feeble. 

Q. During all this period did he require any assist-
ance from time to time or not ? 

A. Yes, he had to have somebody to help him. Aunt 
Lizzie helped him and I helped him; Katherine always 
helped him. He had to have someone there to help him. 

Q. Take the last year of his life, what was his gen-
eral condition then? 

A. The last year? 
Q. Yes? 30 
A. Oh, he was very feeble that last year; very feeble ; 

he was very feeble. 
Q. How much help did he require then? 
A. Sometimes he was up stairs in bed for a week 

or two at that time. 
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Q. He was in bed for a week or two? 
A. For a week or two at a time, and he-
Q. Did he require any help in personal matters, such 

as undressing and taking a bath? 
A. Yes, she had to undress him and put him to bed, 

and she gave him a bath every ·week the last year and he 
gave her a dollar for it. 

Q. A dollar each time? 
A. A dollar each week. 
Q. For giving him his bath? 
A. Yes, sir. 
Q. In the year 1921, and through all this period, will 

you please tell me who, if anybody, gave him any assist-
ance in the conduct of his business affairs? 

A. I have always understood that Katherine-

MR. SMITH-That is objected to. 

2 0 A. Well, she did; I have seen him sign the checks. 

30 

Q. What would be done with them? 
A. I didn't see her ever take cash out of the bank, but 

she would take them and go out of the house, and then 
I have seen her come back and keep part of the money 
and give the rest to him. 

Q. Did she give all to him or not? 
A. No, she didn't give all to him. 
Q. Do you known what she got in the way of corn-_ 

pensation, in money or clothes or anything ? 
A. I think he was very generous. If she wanted any-

thing she would talk about it and talk about it, and fin-
ally she would get it. She was very insistent about every-
thing. 

Q. What did she get that way? 
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A. A victrola, a radio, a fur coat done over, a sofa 
and chairs, a rug. If she wanted it she would talk to 
him about it for a while and then she would get it. She 
was very insistent. 

Q. Didn 't he agree to give it to her at once? 
A. No, sometimes he demurred. He promised she 

might have a radio. And then he said, "Do you actually 
want that radio? You will grow tired of it like the vic-
trola." And he tried to presuade her not to have it, but 1 O 
he finally gave her a check, and she showed it to me and 
told me she got it. 

Q. Do you know how much it was? 
A. What? 
Q. The check? 
A. I didn 't examine the check ; she waved it in front 

of me; that's all. 
Q. Did she tell you how much it was-? 
A. Well , if she did, I don 't know. She waved the 

check and said, "Uncle gave it to me for a radio." 
Q. Were there any other occasions when he didn't 

seem to want her to have something and he finally gave it 
to her and she got it? 

A. No; I remember that radio , especially. 
Q. What was his general attitude towards her taking 

trips and spending money in various ways? 
A. He thought she was very extravagant, I know. 
Q. What would he say? 

2 0 

A. Well, I have heard him say more than once she 
would go, go, go, and spend and spend and spend. He 3 0 
thought she was too extravagant , and he didn't like to 
have her go off and leave him; he was lonely, poor old 
man; I felt sorry for him. 

Q. On those occasions when he complained about the 
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way the money was spent by her, did he have his way or 
did she have hers? 

A. Well, Katherine kept at a thing. She generally-
Q. What happened,-did she get her way? . 
A. She had her own way. She went to Boston, and 

then to Washington and then took a trip up the Hudson. 
She went just the same; it didn't make difference what 
he said. 

1 o Q. Do you recall anything about whether or not he 
bought her any clothes or anything of that kind during 
this period? 

A. Well, if she wanted anything-he gave her a 
hundred dollaFs for a fur coat, and if she wanted any-
thing she would ask him for money and she would buy 
something nice for it. 

Q. Did she dress good? 
A . Yes, the neighbors said, "Katherine dresses a 

great deal better than she used to," and people seen it. 
~o They said-

Q. Did she entertain? 
A. She was very lavish in entertaining. She is young, 

and I don't blame her, and she likes to go. 
Q. Do you know anything about how long it was be-

fore his death, that Mr. Steward Heitsman was unable 
to go to the bank, or to get out and around that much? 

A. Well, I don't know exactly; at least two years, 
and perhaps longer; he didn't go on the street that length 
of time. He would occasionally go up and down the 

30 yard. 
Q. He didn't go to the bank? 
A. No. 
Q. Who went to the bank for him? 
A. Katherine was 'the only one. 
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Q. She went for him? 
A. She went. 
Q. Did he depend upon her ? 

159 

THE COURT-It is very probable that all thi s is not 
going to be contradicted, and there is no use of taking 
up the time if it is not going to be disputed. 

Is it admitted, Mr. Smith , that for the two years prior 
to the death of Mr. Heitsman, he was not able to go out 10 
on the street or to the bank? 

MR. SMITH-Well, he would nearby to the store to 
get cigars. It was right nex t door. But he didn't go to 
the bank for two years. 

THE COURT-And that Miss Stryker, during those 
two years, did that for him? 

MR. SMITH: Yes, sir: that 1s so. But we submit 
20 

that that was don e at his direction. 

MR. GEBHARDT, JR.-There is no dispute but 
what she ran the house , and so forth , is there? 

MR. SMITH-There is no dispute that she bought 
the things for the house , and did everything that a house-
keeper would do. She did that for ten years. 

Q. Can you tell me, Miss Silkrnan , what w.ere the 30 
re lationships with each other,-Steward and Katherine-
which one appeared to , perhaps , dominate the other 1 if 
that was the case ? 

A. Well-
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Q. Which one dominated the other, if that was the 
case? 

MR. SMITH-That 1s objected to as calling for a 
conclusion. 

THE COURT-The objection is sustained. She may 
state what she saw. 

Q. Can you give us any facts that will throw any 
light upon that question, as to whether or not she took the 
lead in the household or whether Steward Heitsman took 
the lead there ? 

A. Katherine always did; she had charge of the 
house and she attended to everything for him. 

Q. On occasions when a transaction came up with 
respect to what should be done around the household, or 
what should be paid or done in a business way-when 

o such a transaction arose between Stev,rard and Katherine, 
who, as a general rule, would prevail? 

MR. SMITH-Objected to. 

THE COURT-Objection sustained. 

Q. Were you there the day of the funeral of Steward 
Heitsman? 

A. I was. 
Q. Were you present during a conversation that took 

· 3 0 place after the will was read? 
A. I was, after Mr. McConnel read the will, and the 

other heirs had gone. 
Q. Was Miss Stryker present during that conversa-

tion? 
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A. Yes, she was not very far from us, and she shook 
her fist in-

Q. Referring to the first part of the conversation , 
while the relatives were still there , did you hear that part 
of the conversation? 

A. Yes. 
Q. What was said and who said it? 
A. I don't know. 
Q. Did you hear anything said by Mr. Kirkpatrick 

.10 
about the proceeds of the farm? 

A. Yes, he started it, and I was the one who said 
I heard-

Q. You heard what he said? 
A. Yes. 
Q. What did Mr. Kirkpatrick say ? 
A. He said something about "If they are not 111-

vested in the bank or water stock," they could have it 
divided, or something like that. 

Q. What? 20 
A. The proceeds from the farm . And then is when 

I told him it was invested in liberty bonds. Steward 
Heitsman told me that himself. He sold his farm just 
after I went there-the $30 ,000 .00 in liberty bonds-

Q. Just a minute. He got it in liberty bonds? 
A. Yes. 
Q. After you said that the proceeds of the farm wer e 

invested in liberty bonds , what was said then? 
A. Then they left; Mr. McConnel and the other heirs 

left and then Katherine said , " \Nhy didn't you keep your 3 o 
mouth shut? Those bonds are in my box and no one 
knows I have them." That is because I told Mr. Kirk-
patrick that, as I said. 

Q. When did the last conver sati on take place? 
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A. After the funeral, after the othe_r heirs had gone. 
Then we went out to get supper ready-

Q. Was there anything said at that time, after 
Katherine said this to you ·and put her fist up to your 
face? Did she say anything else? 

A. We all went into the kitchen. Aunt Lizzie and 
Katherine had gone to get supper. I said, "Katherine, 
according to the will, I don't see how you can keep those 
bonds." She got hysterical and said, "If I can't I can't 
buy this house and I can't live the way I am accustomed 
to I will have to go to work. If I have to take care 
of old folks again, I'm going to get all they have, and 
I':11 going to see I get it." And in that strain. It was 
terrible. 

Q. Do you recall anything else said at that time with 
reference to the bonds or-

A. No. The next day she went to see some friends, 
or her lawyer, and when she came back I asked her if 

2 0 her uncle had given her a signed paper telling her the 
bonds belonged to her. She said, "No, I didn't know I 
had to have it or anything. I haven't anything." And 
she said her lawyer told her she could get the coupons 
and cut them, she could cut the coupons, and when she 
asked him if she could buy the house with them he told 
her yes. 

Q. , Do you recall another occasion after that when 
you had a conversation with her with respect to Mr. Mc-
Connel, or in which Mr. McConnel's name was rnen-

30 tioned? 
A. .Yes, sir, she was deathly afraid of Mr. McConnel, 

and she was afraid he would call her into court and make 
her say black was ,vhite and make her out a liar and a 
thief . . I said, "Why are you afraid of him? He couldn't 
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make me a liar and a thief." But she seemed deathly 
afraid of him. 

,Q. Do you recall another conversation after that 
where she made some reference to her knowledge of a 
wi ll and where the will had been, whether it had been in 
the box, or something? 

A. Some one was there talking, and _she said she had 
been through her- How was that- She said, "I went 
through Uncle's box thoroughly, and I didn't find that 

1 0 
will. If I had I should have had it changed instantly." 
And then this person made the remark, who was there, 
"So you are going to keep what you hold?" 

Q. Is that all that conversation? 
A. Yes, I think that is all I recall at that time. That 

was another time later, several months afterwards. 
Q. Do you recall any other conversation with her 

where Mr. Smith's name was mentioned? 
A. Yes, I told you he said she could use the coupons 

~o and cut them and use them to buy a house. She asked 
him that. He told her she could cut the coupons and use 
them, and she said to him, "Can I buy the house with 
them?" And he said, "Yes." She told me that herself, 
so it must be so. 

Q. Will you please tell me, if you can remember, 
about how far back he had these attacks of the heart that 
you have desccri bed ? 

A He may-
Q. Did he have them when you went there? 
A. He may have had them before I went there in the :10 

spring of 1920. Any little thing exhausted him anc.1 he 
would have a heart attack. I had to send for Dr. \Vest 
once he had a: bad attack, and it ,,vas cold, and I went 
out in the snow. I just put a wrapper on, in the cold 
weather, and I went-
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Q. How often did he have these heart attacks \v-hen 
you first went there in 1920? 

A. Not so often or so long as he did later. 
Q. trhey came oftener? 
A. Yes, and lasted severe until he died. I can hardly 

tell you how of ten he had them first. 
.Q. Do you know what was the cause of his death, 

whether it was a heart attack or not? 

10 A. I don 't knO\v. It always seemed strange to me. 

By THE COURT: 

Q. It always seemed strange to you that a man of 
his age should die? 

A. No , but I know Dr. West came over and stayed 
three different times and then-

Q. I just want to know what I ask you, and that is 

2 0 all. 

CROSS EXAMINATION 

By MR. SMITH : 

Q. Miss Silkman, where do you live since yester-
day? 

A I live at Washington, after nearly seven years at 
30 Number 115-

Q. Where did you move to yesterday? 
A. Washington, N. J. 
Q. To what house? 
A. Mrs. Miller 's. 
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Q. Mrs. Miller's? 
A. Yes. 
Q. When did you rent those rooms there? 
A. Oh, about two weeks ago. 

165 

Q. Was anyone with you when you rented them? 
A. No, not when I decided to rent them. Someone 

told me about them. 
Q. Who told you about it? 
A. Alma Hildebrant. I'll tell you how it happened. J 0 

I ha~ been hunting up rooms up and down South N[ain 
and I couldn't find anything, and I went then-

THE COURT-Stop. You have answered. 

THE WITNESS-I'm going to tell him how it hap-
pened. 

A. I was hunting-

THE COURT-I am going to tell you how much 
you shall answer. Stop. 

THE WITNESS-I was explaining that-

THE COURT-I have told you to stop. When I tell 
you you have fully answered a question I want yon to 
stop and not attempt to go on with more. 

THE WITNESS-All right. 

By MR. SMITH : 

Q. What is Alma Hildebrant's husband 's name? 
A. Gifford. 

20 

30 
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Q. And Alma is the defendant in this suit who claims 
a share in these bonds ? 

A. She never said anything to me about it. I know 
she-

.Q. She talked to you about it? 
A. She told me in Easton. 
Q. Have you visited her recently? 
A. No, I haven't been there until last October. Aunt 

10 Lizzie-

20 

Q . Have you visited Aunt Lizzie recently? 
A. No. 
Q. You have not visited Alma? 
A. No. 
Q. When did you see her and have lun{:h with her? 
A. I think a week ago last Tuesday at Easton. She 

and her mother should come clown, and then she irivited 
me to come over; then when I said I had no place to 
go-

Q. The house that Katherine had an interest in, that 
property has been sold? 

A. Yes, that is the way I understood it- · 
Q. You and Katherine haven't been able to get along 

very well-
A. Ask her whose fault it is. 

THE COURT-You answer the question. 

Q. You have not been getting along very well, have 
30 you? 

No. A. 
Q. Did you ever have any talk,_s in which you were 

angry? 
A. No, but she has been angry with me many a time 

and said terrible things to me and Aunt Lizzie. 
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Q. But you never got angry with her at all? 
A. I never got angry to raise my voice. I told her 

some things I thought, but not getting a·ngry like she 
did. 

Q . You have not got along very congenially? 
A. Not this last year. 
Q. And when you were served with this subpoena you 

were very resentful, weren't you? 
A. She told me- 1 O 

THE COURT-Strike it out. Answer the question. 

Q. You were resentful? 
A. No, I wasn't resentful. That is the only time, I 

said, "You'll be punished for the things you said and 
done to me." I didn't raise my voice. That is the only 
time I ever did that. I said nothing. 

Q . . Didn't you say you would tell good and plenty? :.? () 
A. No, I didn't. I don't use such language-"good 

and plenty." What do you mean by that? I never said 
that. I merely said -

Q. Didn't you .say that to Sheriff Weeder? 
A. No, I said "I did all these things to be served 

\vith a warrant and called into court, and I said "You 
will be punished for what you have done to me while I 
have been in this house." That is all I said. I never an-
svvered her. 

Q . When she entertained she usually entertained at 30 the D. A. R. society, didn't she? 
A. Yes. 
Q. Is that what you mean by her lavish entertain-

ment? 
A. vVell, she has entertained the school board and 
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the D. A. R., and had other entertainments. She be-
longed to several clubs, and Christmas parties. I always 
helped her , three hours at a time. 

Q. This continued for some time and you continued 
to help her, didn't you? 

A. I helped her when I first went there. I did it 
gladly. I liked her. It is only the past year since her 
uncle died that she has treated me so. 

10 Q. It is-

~() 

A. I helped her, and no thanks whatever. She didn't 
say, "Thank you." 

Q. Did she thank you when you helped her before 
her uncle died? 

A. I don't recollect that. 
Q. You don't recollect? 
A. No, she didn't, as a general thing, say "Thank 

yo-u" at all, only once in a great while, she never thanked 
me, and she-

Q. \!Vhen did you come clown stairs usually in the 
morning? 

A. Well, at various times; sometimes seven and 
sometimes half past. 

Q. When did you come in the room to read the 
paper? 

A. About eleven or a little afterwards, when she was 
through with it, and her uncle never read the paper, nor 
Frank either. 

Q. You say Mr. Heitsman never read the paper? 
A. I never saw him read the paper. 
Q. You don't know who read it before you went 

down? 
A. No, but Katherine was through with it. I knew 

nobody would have it. 
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Q. \IVhen you say Katherine went away on visits and 
up the Hudson-when she ·went away on a visit up the 
Hudson, how long was she away that day? 

\. How long was she away? 
Q. How long was she gone that day? 
A. That was only one day, but that time I got break-

fast, dinner and supper, so that-

THE COURT-Strike it out. Just answer the ques- 1 (.) 
tion and stop. 

Q. When she went to-
A. You ask me a question and then won't let me 

answer it. 
Q. vVhen she went to Washington how long was she 

gone? 
A. Well, she generally went Monday and come home 

Saturday-three or four days to the D. A. R. 
Q. Did she go more than once to Washington? 
A. Oh, yes, she went more than once. I can't tell 

you how many times, but she went more than once. 
Q. Do you recall she went and returned? 
A. Yes, she returned ill and I took care of her five or 

six clays. Then she went to the hospital, and I bathed 
her and took care of her-

Q. When was that? 
A. 

call. 
.Q. 
A. 
Q. 
A. 
Q. 

Before she had her tonsils removed. I can't re-

How long ago was that? 
About four years ago. 
Four years ago? 
About that. 
How sick was she? 

20 

30 
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A. Her cousin took charge while she had gone to the 
hospital, but I took care of her when she came from 
Washington, and got her meals and took care of her and 
bathed-

THE COURT-Stop. 

Q. What was her condition after she returned from 

10 the hospital? 
A. I don't know. She did her work. 
Q. She did her work? 
A. Yes. 
Q. Was she ill? 
A. I didn't notice it. She was able to do her work. 
Q. You couldn't see whether she felt well or not? 
A. I couldn't see from her actions whether she was. 

She did her work just the same. 
Q. She kept the house clean ? 

20 A. Yes. 

30 

Q. . She cleaned the house twice a year? 
A. Yes, she had a woman. 
Q. She was a very good housekeeper? 
A. Yes, she had a woman come in and help her. She 

didn't do it alone. 

By THE COURT: 

Q. Did anybody ask you anything at all about a · 
woman coming in to help her with the work? 

A. No. 
.Q. Then why do you persist in that? 
A I just told him. 
Q. You are here to answer the questions, and not 

to voluntee r anything more. If you persist in disobey-
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mg me I sha] be compelled to strike your entire testi-
mony out. 

By MR. SMITH: 

Q. When : did you have this conversation 111 which 
Katherine- You say Katherine said she had been 
through her uncle's box thoroughly and she couldn't find 
a will? 

A. Yes. 
Q. vVhen was that conversation? 
A. I don't recollect. 
Q. Who was the other person present? 
A. Mr. Frank Heitsman. 
Q. That is the uncle, or what they call . uncle-a 

brother of Steward Heitsman? 
A. Yes. 
Q. \i\7ho else was there? \;Vas this the only one who 

heard it? 
A. No. 
Q. No? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 

No, sir. 
vVho else was there ? 
Henry Walters. 
vVhere did the conversation take place? 
In the house. 
vVhen was it? 
I don't recollect. 
You don't know? 
I don't recollect. 
How long before Steward Heitsman died? 
I can't tell you. 
vVhere was Steward Heitsman at the time? 
Dead. 

20 

30 
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Q. 
time? 

A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
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I thought you said this took place m his life-

I did not. 
Am I ll1istaken about that? 

. I did not. 
When did it take place? 
I don't recollect. 
How long after he died? 
I said I don 't recollect the exact time. 
Can you place it within six months? 
Sometime within a year after he died. 

Q. Well, he has been dead just about a year and two 
months now? 

A. I say it was sometime-I don 't know whether it 
was six months or five months. 

Q. Was it three months ago? 
A. Oh, no; it was longer than that. 
Q. Was it six months ago? 
A. No, I think longer than that. 
Q. Y1JU say Mr. Henry Walters was present? 
A. Yes. 
Q. To whom was the remark addressed? 
A. He came to see Mr. Frank Heitsman about buy-

ing some bonds, is the reason he happened to be there. 
Q. You were present? 
A. No, I happened to be going through the hall, and 

I just heard it. 
Q. To whom did Katherine address this remark? 
A. I suppose she did to Mr. Walters. She wouldn't 

to Frank Heitsman. 
Q. She wouldn't to him? 
A. No, hardly. 
Q. You happened to be going through the hall? 

I . ' 
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A. Yes, sir, I was in the hall and I heard it very 
distinctly. 

Q. Did you stop and listen? 
A. No, I heard it. 
Q. Katherine, after her uncle 's death, was quit nerv-

ous, wasn't she, the clay of the funeral? 
A. She was hysterical. 
Q. Hadn't she been very close to her Uncle Steward 

He itsman? 
A. Well, she took charge of his house for him. 
Q. Didn't she look to him practically as a father? 
A. She never told me so. 
Q. Didn't you observe any affection on her part to-

wards him ? 
A. No. 
Q. You didn't? 
A. 
Q. 
A. 
Q. 

Neither one was demonstrative. 
Didn't you? 
Neither one is demonstrative. 
After his death did she show any signs of loss 

over his going, over his death? 
A. No. 
Q. Any sorrow? 
A . I didn't see that she did. , She had nervous at-

tacks. 
Q. I mean during the time from when 

the time of the funeral. You were there ? 
A. I was. 
Q. You saw her? 
A. I did. 

Did you see any sorrow at all? 

he died to 

Q. 
A. 
Q. 

I told you neither one was demonstrative. 
Did you see any? 

1 0 

20 

30 



174 Luella C. Silkrna.n 1 Cross 

A. I didn't see it. 
Q. You didn't see anything of that kind? 
A. No. 
Q. On the day of the funeral did she show any sor-

row on the death of her husband? 
A. Uncle. 
Q. Uncle. 
A. She didn't cry. She was quiet like the rest 0 of 

10 us. 

20 

Q. Didn't she resent your interfering and trying to 
talk on that day, on the day of the funeral? Isn't that 
why she shook her fist at you? 

A. Well, I don't khow. 
Q. Didn't she object to your interfering and med-

dling? 
A. She objected to my telling John Kirkpatrick-
Q. She · had complained about your meddling fre-

quently, hadn't she? 
A . Not to me; she may have to others. 
Q. You never quarreled with her about meddling in 

her business ? 
A. No, I told you. I said-

THE COURT-Stop. When you have said "No", 
you have answered the question. 

Q. You say you have seen her make out checks and 
Steward Heitsman signed them? 

30 A. I have. 
Q. Diel you ever hear him tell her to make out a 

check? · 
A. I did not. 
Q. Did you ever hear him say anything to Katherine 

about making out a check? 
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A. No. 
Q. You didn't? 
A. No. 

175 

Q. What was said when the check was made out? 
A. She said, "We need money for the house," and 

she would have to have it. She knew-
Q. What did Mr. Heitsman say? 
A. He signed it. I have seen him at the end of the 

dining room table signing checks. 

By THE COURT: 

Q. What did he say? 
A. Nothing. 

By MR. SMITH : 

Q. You never heard him say anything when she 
started to make out a check. He never said anything? 

A. I don't know. 
Q. He never told her to make out a check? 
A. I never heard him. 
Q. Diel he read over the check or look at it before 

he signed it? 
A. I haven't the slightest idea. I remember seemg 

him sitting there, signing it. 
Q. You saw her write them? 
A. Yes, she wrote the check. 

10 

20 

Q. Diel you see her hand it to him? 3 0 
A. She wrote on the paper, had a newspaper on the 

dining room tab le. I don't know. I saw that clone twice. 
He got up and signed it. 

Q. He got up himself? 
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A. He got in, out of a rocking chair, into a straight 
chair? 

Q. 
A 
rQ. 
A. 

You saw that twice? 
Yes, I saw that twice. 
What happened to the 
She took it. 

Q. Did he hand it to her? 

check? 

A I don't recollect, but she took it and went through 
10 the house. 

30 

By THE COURT: 

Q. You say you saw him get up out of the rocking 
chair and go to a straight chair? 

A Yes. 
Q. And take the pen and sign this check. 
A Yes. 
Q. You saw all that? 
A I did. 
Q. Yet, you have not the faintest idea whether he 

read that check before he signed it? 
A. I suppose he did. 
Q. Why did you say you hadn't the slightest idea? 
A I don't know whether he did. I suppose he read 

it, of course no one would sign a check without reading 
it. 

By MR. SMITH : 

Q. Steward Heitsman ·would not sign anything un-
less he knew what he was doing, would he? 

A. He was very careful about everything, very eco-
nomical in everything he did. 
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Q. And he knew exactly wha-t he was doing up to 
the time of his death? 

A. I think so. 
Q. He had a good clear mind, didn't he and ·a keen 

sense of humor? 
A. He wasn't so funny the last year. 
Q. Up to that he always had a clear-
A Yes, but that last year-
Q. He didn't feel well physically? 1 o 
A. No, he didn't answer like he did first. · In the last 

year he wasn 't so humorous and not strong in any way 
as he was before that. 

Q. You heard the conversation about the radio? 
A. I did. 
Q. And when did that take place? 
A. You will have to ask her when she got it? 
Q. Don't you recall? 
A. I never expected to be quizzed, about two years 

20 ago. She knows better, because she paid for it. 
Q. Diel he tell her to go ahead and get the radio in 

your presence ? 
A. No, after he promised it he didn't want to let 

her have it. 
Q. After he promised it he didn 't want to ·let her 

have it? 
A. No, he tried to persuade her not to get it. 
Q. He promised her she could get it? 
A. Well-
Q. Diel he promise her she could get it? 
A. She saicl-
Q. Didn't you hear him promise her? 
A. No, I didn't. 
Q. You did not? 

30 
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A. No, but I heard him say, "Do you rea lly want 
it, do you really want to get it? You will be tired of 
it as you did with the victrola. '' . She told me before that 
that he promised to get it for her. I took her word for 
it. 

Q. It seemed that he ·wanted to get it to fu lfill her 
wish? 

A. Yes, sir. 
Q. He was very generous to her? 
A. He certainly was very generous to her. 
Q. Didn't he look upon her practically as a father 

would a child? 
A. I never saw anything demonstrative between her 

and him. 
Q. You say he was a very lonely man? 
A. Yes. 
Q. And he objected to Katherine going away and 

leaving him ? 
A. He was lonely. 
Q. She used to devote practically all of her time to 

him, didn't she, taking care of the house and tak ing care 
of him? 

A. No, when she wanted to go away for three or four 
days she went. 

Q. How many times did she go while you ,vere there 
for three or four clays. How many trips did she make 
to Boston? 

A. I only know of one. 
Q. Just one? 
A. Yes. 
Q. 
A. 
Q. 

How long was she gone then? 
Five or six clays. 
vVhen was that? 
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A. Let's see, I came home from there-why, it was 
in September, I had been away. I went away, I think, 
the first week in September and on the twenty-fourth-
and Aunt Lizzie was there keeping house. 

Q. How often did she go to Washington that you 
can recall, Washington, D. C.? 

A. When she went with the D . A. R., I know she 
went once and another time came home ill when I took 
care of her. 

Q. That is when you took care of her? 
A. Yes, sir. 
Q. Two times? 
A. Maybe more, I don't recollect. 
Q. Do you remember when that was? 
A. Yes, before she had her tonsils removed. 
Q. She didn't go after she had her tonsils removed, 

did she? 
A. Yes, she went just before she went on the Texas 

trip. 0 
Q. That was after the death of Steward Heitsrnan? 
A. Yes, sir. 
Q. I mean before? 
A. Twice, that's all I recollect, but she may have 

gone more, ·but I recollect twice. 
Q. When did she go away for any other time to Stfl.y 

a week or three or four days? 
A. She generally went every-
Q. How many times did she do that during the period 

that you stayed at this house? :rn 
A. I don't recollect, I didn't put it down. 
Q. How many times in a month? 
A. I don't know but in a year she would go-
Q. Three or four times a year? 
A. Yes. 
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Q. Is that the most? 
I. I don't remember. 
,Q. vVas it any more? 
A. Well, I think some years she went more and 

other years not so often. 
Q. Is that a fair average? Three or four night she 

would stay away over night? 
A. Yes, I should think three or four would be about 

lO an average. 

20 

30 

Q. Diel she stay at home more during the last two 
years of Steward Hei tsman' s life than she did previ-
ously? 

A. I don't recollect. I think she went a,-va,y just as 
much as she ever had. 

Q. You don't recall her going away to stay a ·week 
during the last two years of his life, did you? 

.A. No, anymore than over night or someth ing like 
that? 

Q. During the time she was there she gave him good 
care and attention? 

A. Yes, sir, she gave him good care. 
Q. And she gave him personal attention? 
A. Yes. 
Q. That any daughter could give a father? 
A. Yes, she was his housekeeper and took great care 

of him and took him to bed and give him a bath and 
as much as a relative would. 

Q. She did more than a housekeeper would do? 
A. Yes. 
Q. And did everything that a daughter would do 

for a father, isn't that true? 
A. Yes, I think so. 
Q. You say he never expressed himself to you about 

Katherine? 
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A. Never. He was a very quiet man and never said 
much. 

Q. He ·was very reticent? 
A. Yes, sir. He might have thought a great deal 

of her but he never said anything and I never saw him 
demonstrative about Katherine, never. 

Q. You didn't? 
A. No. 

MR. McCONNEL-I offer in evidence the bank hook, 
the only one corning into my pos session, of Steward K. 
Hei tsrnan, from 1918 on. 

Said bank pass book of the Phillipsburg National 
Bank, in account with S. K. Heitsrnan No. 2, is marked 
Exhibit C-42. 

COMPLAINANT RESTS 

Adjourned until Wednesday , March 30th, 1927 at 
10 :30 A. M., at the State House, Trenton, New Jersey. 

10 
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30 
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SECOND DAY 

Testimony taken in the above entitled cause, at the 
State House, Trenton, New Jersey, on Wednesday, the 
thirtieth day of March, 1927, at eleven o'clock, A. M., · 

Before HON. MALCOLM G. BUCHANAN, Vice 
Chancellor. 

APPEARANCES 

As heretofore noted. ( Except that Mr. William C. 
Gebhardt, Sr., was not present.) 

20 DORA M. HEITSMAN, a witness produced on be-
half of the defendants Alma Hildebrant and others, be-
ing duly sworn, testifies as follows : 

DIRECT EXAMINATION 

By MR. GEBHARDT: 

Q. Mrs. Heitsman, you are one of the defendants 
in this suit, you are one of the defendants in this suit, 

SO are you not? 
A. Yes, sir. 
Q. What relation were you to Steward K. Heits-

man? 
A. A niece. 

.l, 
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Q. Are you acquainted with the condition of health 
of Steward K. Heitsman, in the years 1920 and 1921, and 
from then on down to the time of his death? 

A. Yes. 
Q. What was it? 
A. He was a very feeble old man, crippled up with 

rhe1-1matism, and walked with a cane, and walked very 
slowly and took short steps. 

Q. Took short steps? 
A. Short steps, in 1919 and 1920. I saw him at 

Uncle Henry Walters' funeral. 
Q. What was his condition then? 
A. We were in the same room and we walked out 

together, and he had to be assisted by Katherine clown the 
front steps, and then-

Q. Have you seen Katherine give him any assistance 
at any other times, or by anyone else, during this period? 

A. I saw him once afterwards, and then he had to be 
assisted, at Uncle Chester Heitsman' s funeral. That was 
in 1917, he had to be assisted, and Mr. Kirkpatrick and 
Katherine assisted him. 

Q. Did he grow better or worse or remain the same 
from 1920 down to the time of his death? 

A . He grew worse. He was up to our place in l 924 
for dinner, and Katherine and Uncle Frank Heitsman, 
and he had to be assisted through the room by Katherine, 
and when he got up and down from the chair he had to 
be assisted . He would have to steady himself with the 
cane, and then he had to be assisted across the place. 

Q . Diel you see him in his home frequently after his 
wife died in 1916? 

A. No, not frequently. 
Q. Why not? 
A. I didn't feel as if I was welcomed by Katherine. 

10 

20 

30 
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Q. What was Mr. Heitsman's feeling toward you,-
Steward' s feeling? 

A. Always very pleasant. 
Q. What assistance, if any, did he have to have from 

Katherine , or anyone else, around his home, during this 
period from 1920 on? 

A. He had to be assisted. 
Q. In what respect, do you recall, 111 any particular 

10 way? 

:2 0 

THE COURT-You don't need to go over it again. 

A. In business; she did the buying and she also at-
tended to his banking affairs. 

Q. Do you remember any occasion , or did you ever 
make any offer to Katherine, to give Steward Heitsman 
any assistance of any kind or help around the house? 

A. Yes, sir , several times I told ,Katherine that if she 
needed any assistance I would gladly come, and she told 
me Uuncle didn't want anyone around. 

Q. Do you remember a conversation you had with 
Katherine shortly after Emma Heitsman's death, in re-
spect to some household goods ? 

A. Yes, Katherine said Uncle had given her the house-
hold goods, but she wanted it in black and white. 

Q. How long after her death was that? 
A. A couple of weeks after her death. 

3 0 Q. Diel you have any conversation with her about the 
same time as to whether he had provided for her? 

A. Yes, sir, she told me he had made a will and pro-
vided for her, but in what way she didn't know. 

Q. Do you recall a conversation perhaps in 1922 with 
respect to a legacy that Steward Heitsman got? 
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A. Yes, sir, Katherine told me that Uncle Steward 
had received a check on a small legacy and he said she 
could have this check, and she said when it came, she 
said, "Uncle Steward says I could have that." Uncle 
Steward said, "No." And she said, "Yes, you did, didn't 
he, Aunt Lizzie," Aunt Lizzie Heitsman. And Mrs. 
Heitsman said, "Yes, hand it over." 

Q. What was said? 
A. Mrs. Heitsman told me he gave it to her. 
Q. What did Katherine tell you? 

MR. SMITH-I object to that? 

THE COURT-Strike it out. 

A. Katherine told me he gave it to her 
Q. Do you remember a conversation in 1921, a con-

versation you had with Katherine about what Steward 

1 () 

Heitsman would give her? '.2 J 
A. Yes, she said she had a conversation with Uncle 

Steward and they had been talking about the taxes. 
Q. What kind of taxes? 
A. Inheritance taxes, and she urged Uncle Steward 

to give her the securities that he intended her to have in 
the will, while she was living, and she would put them in 
her box, and he said, "No, I won't." 

Q. Was there anything said about the purpose of do-
ing that? 

A. To escape the inheritance taxes. 30 
Q. Were you present during the conversation on the 

day of the funeral after the will was read? 
A. Yes, sir. 
Q. In Katherine's presence? 
A. In Katherine's presence. 
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Q. What was the conversation? 
A. After the will was read Alma Hildebrant said to 

her mother, "I don't understand the will, do you?" Her 
mother replied, "No." And she asked John .Kirkpatrick 
whether he did or not? and he said, "Yes." And he ex-
plained, he said, "Providing none of the proceeds of the 
farm were invested in the bank stock or the water stock, 
which he did give her, then the proceeds would be divided 
into seven equal parts." Miss Silkman said, "No, it was 
put into Liberty Bonds, wasn't it Katherine?" And Kath-
erme replied, "I don't know." Miss Silkman said, 
"You don't? Steward told me it was put 111 Liberty 
Bonds, $30,000.00." 

Q. Can you tell me, from your visits you made there, 
from 1920 on clown, whether Steward Heitsman needed . 
someone to look after him, whether he required that much 
assistance from anyone? 

Q. Yes, sir, for the last five or .six years he did re-
2 0 quire a deal of assistance, and if he hadn't had assistance 

he would have to have a nurse. 
Q. Did you ever have any conversation with Kather-

ine about the compensation or m·oney that Steward gave 
her for her services? 

A. Well, she received Uncle Frank Heitsman's board 
money, and she also got the rent from Miss Silkman's 
room. 

Q. She got that? 
A. Yes, sir. 

3 o Q. Was there any inci_dental money she got? 
A. Yes, sir, he gaye her money to run the house with. 
Q. Any money for her own purposes, or didn't he 

give her any for that? 
A. He didn't gwe her any salary, but he gave her 

what she needed. 
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CROSS EXAMINATION 

By MR. SMITH : 
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Q. Do you kn0vv who paid the taxes on the house 
where they lived? 

A. That was supposed to come out of the estate. 
Q. Out of what estate? 
A. Mrs. Emma Heitsman's estate. 

By THE COURT: 

Q. Do you know who paid them? 
A . No, I don't. 

By MR. SMITH : 

Q. Katherine never told you that? 
A. No, Katherine didn't. 
Q. Do you ever see Katherine attending to the bank-

ing business of your Uncle Stevvard? 
A. No, I(atherine told me. 
Q. Katherine told you that? 
A. Katherine told me that. 
Q. Did you ever- You never saw any of that at ali. 

How often did you visit in 1925 your Uncle Steward? 
A. I wasn't there. 
Q. You were not? 
A. No. 
Q. How often did you visit m 1922 your Uncle 

Steward? 
A. I was there at a party and once afterwards. 
Q. Who had the party ? 
A. ,Katherine had it for Uncle Steward. 

10 

20 

30 
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Q. Katherine's party? 
A. Yes . 
Q. You were invited? 
A. Yes, sir. 
Q. You were there for dinner on a number of occa-

sions between the year 1916 and the time your U~cle 
Steward died, weren't you? 

A. No, I wasn't. 
Q. Only once you were there? 
A. I was never invited. 
Q. You were invited at this dinner party? 
A. It was just an evening party. 
Q. An evening party? 
A. An evening party 
Q. Were you ever at any meals at the home during 

that period of time? 
A. No, I was not. 
Q. How many times during that period did you visit 

2 0 your Uncle Steward? 
A. I don't know. 
Q. How many times did they come and visit you? 
A. Not at all. Mrs. Heitsman came over, very often, 

and while Mrs. Heitsman was living I was there quite 
often, 

Q. How often did Uncle Steward and Katherine and 
Mr. Frank Heitsman come and visit you during the t~n 
years before his death? 

A. Not at all. 
:30 Q. Why didn't you testify that they had been there 

to dinner? 
A. In 1924 Mr. Heitsman, Katherine and Uncle 

Frank were up to Mrs. Kirkpatrick's house for dinner. 
Q. Oh, that was not at your home? 
A. No. 



Dora M. H eitsnian) Cross 189 

Q. At Mrs. Kirkpatrick's? 
A. Yes, sir. 
Q. Where did you live? 
A With Mr. Kirkpatrick. 
Q. Where is that? 
A. In College Hill. 
Q. What kind of floors are there in that home? 
A. Hard \i\iood floors. 
Q. Hardwood floors? ] 0 
A. Yes, sir. 

1 .. Q. What kind of floors are there in the house at 115 
South Main Street? 

A. 115 South Main Street? 

.-' ,, Q. Yes . 
: A. Plain floors with rugs on. 

Q. With rugs on? 
A. Yes, sir. 
Q. Uncle Steward was never very sure of his footing 

20 for the past few years before his death? 
A. He was not sure. 
Q. Did you ever see him walk alone? 
A. Uncle Steward? 
Q. Yes. 
A. I did. 
Q. You did see him? 
A. I did. 

yf ) Q. How long before his death was the last time? 
A. I saw him in 1924. 
Q. Did he walk alone then? . 30 
A. No, he was assisted. 
Q. In 1924? 
A. 1924. 
Q. He was assisted then? 
A. Yes, sir. 
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Q. All the time? 
A. Always assisted. 
Q. How often did you see him in 1924? 
A. Twice. 
Q. When vvas the other occasion beside this time that 

you saw him at Mrs. Kirkpatrick's? 
A. I was over there one time. 
Q. When did you go over? What time was it, do 

1 0 you recall now? 

20 

A. No, I don't recall. 
Q. Was there any one with you? 
A. 
Q. 
A. 
Q. 
A. 
Q. 

No, no one was with me. 
How often did you see Katherine? 
Quite often. 
Where did you see her? 
I saw Katherine in Easton around the markets. 
At Easton? 

A. Yes, sir. 
Q. Did you ta lk to her? 
A. Yes, sir. 
Q. You were very cordial ? 
A. Yes, very cordial. 
Q . It was at the markets, then, that you had the se 

conversations and talked, that she had these conversations 
and talked to you and told you about -these different mat-
ters you hc!,ve testified to? 

A. At the markets and sometimes when I met her on 
the streets. 

30 Q. Where was she when she had conversation about 
attending to his banking affairs? 

A. At different times. 
Q. Can you recall any particular occasions? 
.-\ . I can't say just exactly. 
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Q. Can't say? 
A. No. 
Q. Can you recall some of her exact words? 
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A. She said Uncle Steward couldn't get around and 
she attended to his banking affairs and did all his busi-
ness for him. 

Q. Is that all she said? 
A. That is all she said. 
Q. That was all? 
A. Yes. 
Q. Do you recall how long that was before his death? 
A. Sometime between '20 and up until his d~ath. 
Q. You can't recall just when that was? 
A. No, I can't recall. 
Q. You don't know now, then,-You say that Stew-

ard Heitsman, after Emma Heitsman's death, Steward 
Heitsman had given Katherine her household goods-

A. Yes. 
Q. And that she wanted it in black and white? 
A. Yes, she told me that. 
Q. 
A. 
Q. 

Emma Heitsman was Katherine's own aunt? 
Yes. 
That is right? 

A. Yes, sir. 
Q. And a blood relation? 
A. Yes, sir. 
Q. Was the furniture there-did that belong to Kath-

erine or to Katherine's aunt, Mrs. Heitsman? 

10 

20 . 

A. Some of it belonged to her Aunt Emma. :3 o 
Q. Do you know how much of it belonged to her 

Aunt Emma? 
A. No, I don't. 
Q. You say Katherine told you her Uncle had given 

her that but she wanted it in black and white? 
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A. Yes, sir, she did. 
Q. How long after that did she tell you that her 

Uncle had made a will? 
A. Nearly at the same time, or shortly afterwards. 
Q. Did she tell you what was in the will? 
A. No, she didn't, but she said Uncle Steward pro-

vided for her, but in what way she didn't know. 
Q. Didn't she at the same time tell you that she 

1 0 
had agreed to stay there? 

A. Yes, sir, she told me she had agreed to stay there. 
Q. She told you that? 
A. Yes, sir. 
Q. And didn't at the same time she tell you about 

her being engaged to a man in Wyoming, and that her 
Uncle Steward refused to go out there with her? 

MR. GEBHARDT-I object to any testimony about 
her getting married. 

THE COURT-The objection is overru led. Counsel 
has a right to have the entire conversation. 

Q. Answer the question? 
A. No, she never told me she was engaged. 
Q. Did she tell you her Uncle Steward would not go 

out to live in Wyoming; that he wanted to stay there at 
that time? 

A. No, not at that time. 
3 o Q. She did not? 

A. No, sir. 
Q. Did you have any conversation at any time out-

side of these times you have testified to? 
A. She told me at one time, but I can't just place 

when it was, but it wasn't at that time. 
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Q. How long was it after the death of Mrs. Emma 
Heitsman that you had a conversation with her with ref-
erence to that? 

A. I can't tell you. 
Q. You don't know? 
A. I can't say. 
Q Was it shortly after that? 
A. No, it wasn't shortly after that. 
Q. How long after that. 
A. I can't tell you just how long. 
Q. Was it after the war. 
A. No, it was not after the war. 
Q. At that time was Katherine talking about her 

Uncle Steward? 
A. We always talked whenever we met about Mr. 

Steward-
Q. Didn't she tell you then that her Uncle Steward 

would not speak to her because of her proposition about 
going out to Wyoming to live? 

A. No. 
Q. What did she with reference to that? 
A. I don't know. 
Q. Didn't she tell you that she had an opportunity to 

be married and go out to Wyoming to live? 

MR. GEBHARDT-That is objected to. That is not 
a part of this other conversation. 

10 

20 

THE COURT-Yes, it is. Objection is overruled. 30 

A. Why, she told me she had a friend out west, but 
she never told me she was to be married. 

Q. She did not? 
A. No. 
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Q. Didn 't she tell you that at the same time her Uncle 
Steward would not move away, would not go along with 
her? 

A. Not that I remember. 
Q. You don't remember that? 
A. No. 
Q. Didn 't she tell you at the same time that this man 

had said that their home would be your Uncle Steward's 

10 home? Didn 't she say that? 
A. No, sir. 
Q. But that you Uncle Steward refused to leave 

Phillipsburg , sayiµg that he had lived there all his Ii fe? 
A. Never told me that . 
Q. She did not? 
A. No , sir. 
Q. Didn 't she say anything else at all, other than 

what you have testified to, with reference to her staying 
in Phillipsburg and not going out West? 

0 A. Not that I know of. 
Q. Your testimony with reference to this check, this 

legacy; were you present when that conversation took 
place, Mrs. Heitsman? 

A. Katherine told me. 
Q. Just what did ,Katherine tell you? 
A. Why, she told me that Uncle Steward had a check 

on the small legacy, and Uncle Steward said she _could 
have it, and when it came she asked for it, and Uncle 
Steward said, " No, I didn't." Katherine said, "Yes, you 

~; o did." And she said to Aunt Lizzie Heitsman, "Didn't 
he, Aunt Lizzie? " And Aunt Lizzie said, "Yes, give it 
to her." 

Q. Aunt Lizzie Heitsman? 
A. Aunt Lizzie Heitsman. 

I . ' 
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Q. Katherine told you that? 
A. Katherine told me that. 

195 

Q. She told you her Uncle Steward had given her 
the check, did she? 

A. Yes, sir. 
Q. Do you know what legacy this was? 
A Yes, sir, it was a legacy from Uncle Louis 

Se grey' s estate. 
Q. Did she tell you how much the legacy was? 

10 
A. No, she said she didn't suppose it would amount 

to much. I said, "Well, it's most three hundred dollars." 
Q. Was that at the same time that she told you that 

Steward had given her the check? 
A. Yes. 
Q. And she said she didn't suppose it would amount 

to much. Is that right? 
A. I said it was $300.00 

Q. Did you ask her how much it was? 
A. I knew. ~O 
Q. When did this conversation take place, with ref-

erence to the inheritance tax? 
A This took place in Easton. 
Q. Where in Easton? 
A. Right at the circle. 
Q. You mean that that is a public square in Easton , 

Pennsylvania? 
A. Yes, sir. 
Q. What were you doing there at that time? 
A. Simply standing there talking. :10 
Q. Just when was this conversation? 
A. Why , it was either sometime in 19 2 0 or 19 2 1. 

Q. How did you come to talk about that? 
A Well, we were talking about Uncle Steward. 
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Q. Had you seen him recently? 
A. No, only I saw him in 1919. 
Q. Just what did Katherine say? 
A. She said Uncle Steward and she had a conversa -

tion about taxes, and Katherine said, "We ll, Uncle 
Steward, if you give me the securities that you intend me 
to have in your will, I will put them in my box to escape 
the inheritance tax." 

Q. That is what Katherine told you? 
A. That is what Katherine told me. 
Q. 
A. 
Q. 
A. 
Q 
A. 

Now, didn 't she say anything else? 
Uncle Steward didn't agree to it. 
She told you Uncle Steward didn't agree to it? 
Yes. 
What else did she tell you? 
That was all. 

Q. That was all the conversation? 
A. That was all the conversation 
Q. You say this was at the public square in Eas ton? 
A. Yes, sir, it was. 
Q. At the Circle? 
A. It was. 
Q. What did you say to her? 
A. Nothing. 
Q Did you ask her any questions? 
A. I asked her about Uncle Steward,- how he was,-

as I always did. 
Q. After she said this did you ask her anythi ng else? 
A. No, I didn't. 
Q. What did you say after she had made this state-

ment to you? 
A I didn't say anything . 
Q. Not a word? 
A. No, I didn't. 

\ 
• J, 
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Q . To whom did you tell it? 
A. What? 
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Q To whom did you tell it, that you had this conver-
sation? 

A. I didn't tell it to anyone until some time after-
wards. 

Q. How long afterwards? 
A. I told my sister 
Q. When? 
A. I don't know just when I told her. After this lO 

thing came up then I told it. 
Q. You didn't tell it right up to this? 
A. No. 
Q. Your sister, Mrs. Kirkpatrick-
A. Was the first one I told it. 
Q. Mrs Kirkpatrick? 
A. 
Q. 
A. 

Yes, sir. 
Was she the first person you told it to? 
No. 

Q. Just what word was used in reference to the 
taxes? 

A. She said, "Uncle Steward told me the taxes had to 
be paid out." Katherine said, "Give me the securities you 
will give me in the will and I will put them in my box." 

Q. What for? 
A. To escape the inheritance taxes. 
Q. Did Katherine say the words "inheritance taxes"? 
A. No, but that is the only taxes there is to be paid 

after death. 

By 'THE COURT: 

Q. Well, madam, you were asked what was said. 
You are under oath. Tell us what was said? 

20 

30 



198 Dora M. I-I eitsman, Cross 

A. To escape the taxes. 

By MR. SMITH : 

Q. Did you ever have any other conversations with 
Katherine with reference to the taxes? 

A. No. 
That was the only time? 
That was the only time. 
As near as you can place it that was 
1920 or 1921. 
That is as near as you can place it? 
That is as near as I can place it. 

1920? 

Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. You say that in 1925, that you visited your Uncle 

Steward, the year uetore 11e died, 111 January, did you 
visit him? 

A. I don't recollect. 
Q. You lived in Easton, on the other side of the 

2 0 nver from Phillipsburg? 
A. Yes, sir. 
Q. The trolley runs by his house. It is the same trol-

ley you had to use at your home. Is that right? 
A. Yes. 
Q. 
A. 
Q. 
A. 

When was the last time you did visit him? 
I can't place the time. 
Was it in 1924? 
1924. 

Q. What time did you go there, what time of the 
30 clay? 

A. It was always in the afternoon. 
Q. Where was your Uncle Steward at the time yon 

got there? 
A. \Vhy, he was in the house. 
Q. What part of the house? 
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A. He v.ras sitting in the living room. 
Q. He would sit there in the chair? 
A. In the chair. 
Q. \Vhere he could· look uut in the street? 
A. Yes, sir. 
Q. ·where was Katherine? 
A. Katherine was not at home. 
Q. How long did you stay? 

199 

. A. Not very long. 1 0 
Q. vVell, about how long? 
A. Well, I can't tell. 
Q. You didn't see your Uncle Steward assisted that 

day, did you? 
A. No, not that day, I didn't see him assisted . 
.Q. Did you see him assisted at the time you were 

there before? 
A. He was always sitting in the chair. 
Q. How many times did you see him assisted in his 20 

own home? 
A. I can't place it. 
Q. Did you see him assisted any times? 
A. What? 
Q. Did you see him assisted any times, any number 

of times, between 1920 and 1925, in his own home? 
A. Not often. 
Q. Did you ever see him assisted there? 
A. 
Q. 
A. 
Q. 

I did. 
Can you recall that particular time? 
Why, we were up to Mrs. Kirkpatrick's-
In his own home ? 

A. He was sitting in a chair and he had to raise 
himself up and brace himself on the arms of the chair 
and then steady himself with the cane. 

30 
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Q. 
A. 
Q. 

same? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 

fairs? 
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You always had conversations with him? 
Sure. 
And your Uncle Steward always seemed to be the 

Very pleasant. 
Always a very jolly man? 
Very jolly. 
Did he talk about everything pretty generally? 
Yes. 
Did he discuss his business affairs with you? 
No. 
Ever? 
No. 
Did he ever talk to you about his business af-

A. No. 
Q. Did he ever talk to you about Katherine? 
A. No. 
Q. What did you mean when you said that he re-

quired a great deal of assistance? 
A. Well-
Q. Wait a minute. What did yot1 mean when you 

said that he required a great deal of assistance during 
the last years of his life? 

A. Because he was very, very feeble. 
Q. Did you see him? 
A. I sure did see him. 
Q. When you say he was very feeble whenever you 

:JO saw, was he very, very feeble? 
A. The last years he was feeble. 
Q. And the last time you saw him, was he simply 

feeble or very, very feeble? 
A. Why, he was very feeble; 
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Q. And that was your opinion from what you saw 
of him and the number of times you saw him during the 
last years of his life? 

A. Yes, sir. 
Q. N ov.r, you were present the day your Uncle 

Steward was buried after the will was read? 
A . Yes, sir. 
Q. You talked to Katherine that day, didn't you? 
A. I sure did. 
Q. Didn't you tell her that you were very well satis-

fied, that you didn't expect anything? 
A. I said I was glad she got what she got. 
Q. Didn't you say you were well satisfied, that you 

didn't expect anything? 
A. I didn't expect anything. 
Q. And you so told Katherine that day, didn't you? 
A. I told her I didn't. 

RE-DIRECT EXAMINATION 

By MR. GEBHARDT: 

Q. At any of these conversations that you had with 
Miss Katherine, did she on any occasion tell you that 
your Uncle Steward had given her the $30,000.00 worth 
of Liberty Bonds, or any part thereof? 

A. No. 

MR. SMITH-Objected to. 

T_HE COURT-The objection is overruled. 

Q. How did you come to know what the amount of 
that legacy was, Miss Heitsman? 

10 
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30 
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A. Because I received a check mys~lf, as my father's 
share of the estate. 

ISABELLA KIRKPATRICK, witness produced on 
behalf of the defendants Alma Hildebrant and others, 
being duly sworn, testifies as follov.·s: 

DIRECT EXAMINATION 

By MR. GEBHARDT: 

Q. You are one of the defendants in this suit? 
A. I am. 
Q. You are what relation to Steward K. Heitsman? 
A A niece. 
Q Did you go to see Steward K. Heitsman occasion-

20 ally during the period from 1920 on down to the time of 
his death? 

A. I did. 
Q. You did? 
A. I did. 
Q. What was the condition of his health during that 

time as it appeared to you? 
A. He had rheumatism, he was crippled with rheuma-

tism and he needed help. At my father's funeral they 
assisted him into the house, and we didn't go up stairs 

~{ O because Uncle Steward said he couldn't go up the steps, 
and we all come clown stairs in the dining room, and it 
was the same way with Uncle Ches' funeral there. Kath-
erine asked my husband to assist him. He couldn't get 
off and on the trolley cars. We didn't go to the funeral, 
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so he asked Mr. Kirkpatrick if he would assist him in 
getting off and on the trolley cars. 

Q. What year was that in? 
A. That was in 1917. And at my mother's funeral 

it was the same way. Vve sat down stairs because it was 
too hard for him to go up and down the steps . 

Q. \i\That year was that in? 
A. 1918. 
Q. 1918? 1 0 
A. Yes, sir. 
Q. From this time down to the time of his death, did 

he improve or grmv worse or remain thesame? 
A The older he got I think he needed more assistance. 

By THE COURT: 

Q. Do you know anything about it ? 
A. Yes. 

By MR. GEBHARDT: 

Q. Did you see him occasionally during that period? 
A I did. 
Q. Under what circumstances and where? 
A. I saw him over to his place. \i\Then the children 

didn't go with us in the machine, we generally went over 
and took Uncle Frank and Catherine and Uncle Steward 
out -with us 

2 0 

Q. Out for a ride? 30 
A. Yes, sir. 
Q. And on those occasions then what was his condi-

tion of health during this period from 1920 on? 
A Why, he always became very stiff , and Katherine 

and Mr. ,Kirkpatrick both used to lead him into the house. 
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Q. After he got out of the car? 
A Yes, sir, my husband also assisted him into the 

machine. 
Q. Mr. Kirkpatrick did? 
A. Yes. 
Q Diel he grow better or worse as time went on? 
A. He grew worse, and a couple of times I was there, 

once he had a very heavy cold; I guess it was the next 

10 thing to pneumonia, and in 1925, I was there and found 
him in bed, also. 

Q. Do you recall a conversation you had with Miss 
Katherine Stryker after Steward died and before he was 
buried? 

A. Yes, I do. 
Q. State under what circumstances that conversation 

•took place ? 
A The morning before the funeral Katherine called 

me up on the telephone and asked me if my brother-in-
2 0 law, Mr. Kunsman, was going to be a pall bearer. I said, 

"Yes." And she said Lawyer McConnel had called her up 
and said that he had-that there was a will, but what was 
in the will she didn't know, and Uncle Frank and 
Uncle Chester and Katherine and Alma Hildebrant and 
Anna Kunsman and I were mentioned 

Q. Yes. 
Q. I said, "Who did you say wrote the will?" She 

said "Lawyer McConnel." I said, "I am surprised at that.· 
I thought one of his cousins would write that." She said, 

3 O "Well, Uncle Steward always used to think they need not 
know his affairs. 

Q. Whom did you mean by cousins? 
A. ' The Walters boys. 
Q. They are practicing attorneys? 
A. They are. 
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Q. Go on? 
A. She said how much or how little she would re-

ceive she didn't know. I said, "A little is better than 
nothing," and it ·was nice to be remembered, and I was 
glad to be remembered. And she related one clay Uncle 
Steward was late for dinner and she didn't know where 
he was, and when he came she said, "Where have you 
been, Uncle?" Steward said, "I was at Lawyer McCon-

- nel's office and made my will. I have provided for you," 1 o 
but in what way she didn't know, and that Uncle Steward 
had told her a short time before he died, that as the will 
read-her voice lowered. I said, "What was that?" And 
she repeated that Uncle Steward had said to her, "As the 
will read, so it shall be." I said, "We will have to wait 
and find out what it is." 

Q. That was on the telephone? 
A. Yes, sir. 
Q Diel she say how long before his death Steward 

Heitsman said that,-"As the will read so it shall stand," 
or whatever it was? 

A. She said a short time before. 
Q. A short time ? 
A. Yes. 
Q. Were you present on the clay the will was read? 
A I was. 
Q. And during that conversation? 
A. I was. 
Q. Was Miss Katherine present or not? 
A. Yes. 
Q. What was the conversation? 
A. Miss Hildebrant didn't understand the will. She 

said to her mother, "Do you?" And her mother said 
to my husband, "John, do you understand it?" He said, 
"Yes." He said, "Provided none of the proceeds of the 

'.20 

30 
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farm have been used to buy the water stock or the bank 
stock," which Katherine had received in the will, then we 
would each receive one-seventh of the proceeds of the 
farm, and the residue of the estate. And then Miss Silk-
man spoke up. She said, "No, the farm was paid for in 
$30,000.00 Liberty Bonds, wasn't it Katherine?" And 
in an angry tone she said, "I don't know." And Miss 
Silkman said, "Yes, it was Steward Heitsman that told 

10 me so." 

20 

30 

Q. Was anything said in any of these conversations 
that you had with Miss Katherine, to the effect that 
Steward had given her any part of the $30,000.00 worth 
of Liberty Bonds? 

A. No. 
Q. There wasn't? 
A. No, sir. 
Q. How frequently did you go over to see Steward 

Heitsman after Mrs. Heitsman's death? 
A. I went frequently, I'll say. vVell, twice a year, 

anyway. Whenever we just thought we would like, and 
our machine wasn't full and we thought we would like 
to take the old folks out for a ride, a change of view. 

Q. On these occasions did Katherine make you wel-
come or did she not? 

A. Well, oftentimes I got in the machine and I would 
say to my husband-

MR. SMITH-That is objected to. 

Q. You can't tell what you said to your husband. 
The question was whether or not Miss Katherine was 
cordial or not? 

A. I often thought I wasn't wanted. And the old 
gentleman was very pleasant to me. 
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By THE COURT: 

Q. You went twice a year? 
A. Yes, sir. 
Q. That is what you call frequently and often? 
A. Twice a year, frequently, yes. 

CROSS EXAMI NA TION 

By MR. SMITH : 

207 

Q. You usually visited when you learned that Uncle 
Steward was sick , is that right? 

A. No, I went there before he was sick, when he 
wasn't sick. 

Q. You did? 
A. Yes, sir. 
Q. In 1925 you went there and found him in bed? 
A. Yes, sir, he was in bed. 
Q. What time of the year? 
A. I would say in was in the spnng of the year or 

summer. Spring or summer? 
A. Spring or summer. 
Q. Was he suffering from a cold? 
A. No, I think he had a heart attack or acute indiges-

tion, one or the other. 
Q. Was Katherine there? 

10 

20 

A. She was. 3 0 
Q. Taking care of him? 
A. Yes. 
Q. You talked to your Uncle Steward, didn't you? 
A. I did. 
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Q. What did you say? 
A. I sat in his room. 
Q. He was always jolly and pleasant, wasn 't he? 
A. Very. 
Q. He always had a good clear mind when you talked 

to him? 
A. Yes. 
Q . And always seemed to be the same so far as talk-

1 0 ing was concerned ? 
A. Yes, sir, as far as talking. 
Q. You say he was feeble? 
A. Yes. 

30 

Q. He was a man that had very bowed legs? 
A. Yes. 
Q. As he grew older he was not very steady on his 

feet? 
A. He was not steady. 
Q. And that began in 1916 or 1917? 
A. 
Q. 
A. 

Yes, sir. 
Before Mrs. Heitsman's death, did you notice it? 
I did. 

Q. You saw him assisted then? 
A Yes, sir, I did. 
Q. And you saw him assisted in 1918 when your 

mother died ? 
A . Yes, sir. 
Q. That was in 1918? 
A. Yes. 
Q. He always got to those funerals though, didn't 

he? 
A. Well, I will say, we sent the machine for my 

father's funeral. 
Q. How about the other funerals, your Uncle Ches-

ter' s funeral ? 
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A. He went on the trolley there . 
Q. At that time he used the trolley ? 
A. Yes. 
Q. How about Uncle Henry Walters' funeral? 
A. I wasn't there? 
Q. You were not? 
A. I was not there. 

209 

Q. - Diel you ever see him walking out in the yard 
when you came to visit him at those times , ten years be- lo 
fore his death? 

A. As a rule hew as sitting in the arm chair. 

By THE COURT: 

Q. Did you ever see him walking in the yard? 
A. I can't recall. 

By MR. SMITH : 
20 

Q. You never found him anywh ere but 111 the arm 
chair as near as you can remember? 

A. As near as I can remember. 
Q. Diel he get up and walk in his own home at all? 
A. Yes, sir, he did. 
Q. He did? 
A. I did see him walk in his own home 
Q. Unassisted ? 
A. Always with a cane. 
Q. When did you take him for a ride in the four or 

five years prior to his death; what particular time? 
A. Well, we met him on Main Street and we drove 

up and we asked him , we spoke to him and my husband 
said , "Uncle Steward, how ar e you?" and he said , "I 
can't get around," he said , "You don 't get to Easton very 

30 
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often, do you?" He said , "No, I haven 't been to Easton 
for a long time." 

Q. When was this? 
A. I can't tell you. 
Q. Two or three years before his death? 
A. I believe it was longer than that. I believe it was 

shortly aft er Aunt Emma's death. My husband asked 
him to go to Easton and he did. We took him ar011nd 
Wilson Boroug·h. 

By THE COURT: 

Q. What was he doing on Main Street? 
A. On the street. 
Q. What wa s he doing? 
A. Walking. 
Q. Alone? 
A. Yes. 

By MR. SMITH : 

Q. Did you see him after that anywhere on the 
street? 

A. Not that I can recall. 
Q. How often that did you come and take him for 

a ride? 
A. I believe we had him out five or six tmes. 
Q. How long before his death was it? 
A. In the fall of 1925. 

~; 0 Q. He was able to go for a ride? 
A. Yes, but that was the time Katherine assisted in 

putting on his overcoat and my husband assisted him and 
Katherine and Mr. Kirl-patrick assisted him back into the 
house when he came back. 

Q. He seemed to enjoy the ride? 
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A. He complained he didn't care about going because 
it made him very stiff and my husband took hold of his 
one leg to help him get out. 

Q. How long a ride did you take? 
A. \Ve went up around through Hilcrest and then-
Q. That was the farm? 
A. Yes. 
Q. 
A. 

mg. 
Q. 
A. 
Q. 

had? 
A. 
Q. 
A. 
Q. 

It is sold off now, I believe over there? 
Yes. And showed him the new high school build-

Did you talk to him that day? 
I sure did. 
Did he seem to be just the same as he always 

Sure. 
Just the same ? 
Sure. 
He never changed very much. Was Katherine 

10 

there when you visited him at the house? 0 
A Yes. 
Q. Diel you see how she took care of him? 
A. She was always very good to him. 
Q. Did you meet her any other place besides the 

house? 
A. Well, I very seldom ran across Katherine any 

place. 
Q. You invited Steward I-Ieitsrnan and Frank I-Ieits-

man to dinner in 1924, didn't you? 
A. Yes, I did. ao 
Q. They were up there on a Sunday? 
A. Yes, sir, it was my twenty-fifth '"redding anniver-

sary? 
Q. You have hard wood floors -in your house, don 't 

you? 
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A. I do. 
Q. Diel Steward, at that time, mention the fact that 

he wasn't used to that kind of floors and rugs? 
A. I can't recall, but I was afraid he might fall. 
Q. So he was assisted around your house? 
A. He was . 
Q. Diel you talk to him that clay for quite a long 

time? 
A. 
Q. 
A. 
Q. 

I talked to him. 
Was your sister, Mrs. Kunsman there? 
No. 
Wasn't she there that clay? 

A. No. 
Q. Sure. 
A. Yes, sir. 
Q. Wa s your sister Dora Heitsman there? 
A. My sister makes her home with me. 
Q. How long did Steward Heitsman stay that day? 
A. ,Katherine went to church, I believe, in the morn-

ing and she told Mr. Kirkpatrick to come over around 
noon and we sat on the porch a while and talked and then 
rode over to College Hill. We took a ride over College 
Hill and different places and out to the cemetery. 

Q. Do you remember the exact date? 
A. Yes, sir, June 15th. 
Q. 
A. 
Q. 

Your wedding anniversary? 
Yes, sir. 
That is why you remember it? 

A. Yes, sir. 
Q. This conversation you have testified to that you 

had with Katherine, was over the telephone? 
A. It was. 
Q. A telephone conversation? 
A. It was. 
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Q. And all that she said ·was said to you over the tele-
phone? 

A. It was. 
Q. This, "So it shall be," \\ras that said over the tele-

phone? 
A. Yes, it was said over the telephone. 
Q. She lowered her voice, did she? 
A. Yes, sir. 
Q . She called you up and told you Mr. McConnel 

would read the will after the funeral? 10 
A. Yes. 
Q. And also that Mr. McConnel said that Chester, 

yourself, Mrs. Kunsman and your sister Dora were men-
tioned in the will? 

A. Yes, sir. 
Q. And that they should be there? 
A. Yes, sir. 
Q. And the rest of this conversation that you have 

testified to continued over the telephone? 2 O 
A. Yes. 
Q. How long did you talk over the telephone? 
A. Well, I suppose it was ten minutes. 
Q. Diel you ever ask Katherine about these bonds 

that you speak of? 
A. I did not. 

Q. Never said anything to her? 
A. No. 
Q. Y ?U didn't know anything about it, did you? 
A. I did not. I knew there was bonds but I never 3 0 

knew that Katherine claimed them until around May. I 
went to the Court House and found out she did claim 
them. 

Q. On _ the day of Uncle Steward's funeral _you testi-
fied that Miss Silkman talked? 
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A. Yes, sir. 
Q. She said a lot of other · things, didn't she, besides 

that at that time? 
A. Well, I can't recall. 
Q. When she volunteered the information that your 

Uncle Steward had said to her that he had got thirty 
thousand dollars in Liberty Bonds? 

A. Yes. 
Q. She said that? 
A. Yes. 
Q vVhen she said that, did she mention the amount of 

the Liberty Bonds or just Liberty Bonds? 
A. Thirty thousand dollars in Liberty Bonds . 
Q . And she spoke up, and were all the other people 

there relatives besides Miss Silkman? 
A. No. 
Q . There v,·ere other people there who were not rela-

tives? 
20 A. Yes, sir. 

Q. Had Katherine been crying at the funeral or nerv-
ous? 

A. Yes, she cried. 
Q. She showed a great deal of grief, didn't she, over 

the loss of her uncle? 
A. Yes. 
Q. And was very much broken up? 
A Yes. 
Q -She demonstrated that? You could see it,-it 

30 was not inward grief but it was visible? 
A. Yes, sir. 
Q. Was she nervous when this conversation took 

place? 
A. About the thirty thousand dollars? 
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Q. Yes. 
A. I don't knmv, she v,:as very angry, I know 
Q. Wasn't she angry at Miss Silkrnan 's constant talk-

ing? 
A. I don't believe I heard Miss Silkrnan speak before 

that. 
Q. That is the first thing? 
A. Yes, sir. 
Q. Did you hear her speak after that? l O 
A. Yes, but nothing in reference to this 
Q. Did she talk very much then? 
A. It was only when she saw the bus corning. 
Q. That is the only pai't of the conversation she talked 

in? 
A. That is all I heard. 
'Q. Katherine never discussed her business affairs 

with you? 
A. No. 
Q. She never did that? 
A. No. 
Q. Did your Uncle Steward ever discuss business af-

fairs with you? 
A. No. 
Q. Did you see him after he had sold the farm? 
A. Why, yes. 
Q. Did you ask him what kind of a deal he made on 

the farm? 
A. No, I didn't. 
Q. You made no such statement to him? 
A. No. 

By THE COURT .: 

Q. Why didn't you? 

:? 0 
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10 

A. Why didn't I? 
Q. Yes. 
A. I never had occasion to ask him on that subject or 

on money matters. 
Q. What do you mean? 
A. What? 
Q. You say, you never had occasion to, what do you 

mean? 
A. I never once spoke about money matters. 
Q. And I ask you why, ,yeren't you curious ? 
A. No, because I heard it beforehand. 
Q. Oh, you already knew it? 
A. My husband told me, but not that price. 

By MR. SMITH : 

Q. You heard another price? 
A. More than that. 
Q. What price did you hear? 

20 A. Thirty-four. 

RE-DIRECT EXAMINATION 

By MR. GEBHARDT: 

Q. You said that you Mr. Mr. Heitsman on the street 
after his wife's death? 

A. Yes. 
Q Can you tell me about when that was, approxi-

30 mately, the year? 
A. No, I can't, I don't remember the year. 
Q. Was it before 1920 or afterwards or what? 
A. I couldn't say. 

( . 
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Q. ·when Katherine had this telephone conversation 
with you that you have related, did she appear to be cool 
or calm or upset? 

A. I thought she was nervous. 
Q . Upset? 
A. Yes. 

RE-CROSS EXAMINATION 

By MR. SMITH : 

Q. That was the clay before-
A. That was February the second. 
Q. The day before-
A. The funeral. 
Q. She was emotional? 
A. Yes. 
Q. She was nervous ? 
A. Yes, sir. 
Q Was that becau se of her grief over the death and 

loss of her Uncle Ste, ;vard? 
A. Well, I should say so. 

10 
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JOHN KIRKPATRICK, a witness produced ·on be-
half of the defendants Alma Hildebrant and others, be-
ing duly sworn, testifies as follows: 

DIRECT EXAMINATION 

By MR. GEBHART: 

Q. Mr. Fitzspatrick, you are the husband of Mrs. 
Kirkpatrick who was just on the witness stand? 

A. Iam. 
Q _And were you acquainted with Steward K. Heits-

man in his Ii f etime? 
A. I was. 
Q. What was his general condition of health from 

I 920 on down to the time of his death? 
A. Well, he was, I should say, feeble and he needed 

help with a cane to get around on account of his rheu-
matic troubles. 

Q. Where was that trouble? 
A. I imagine in his limbs, the way it appeared to me. 
Q. Anything else you can say about his condition? 

Did he have any other ailments? 
A No, outside of heart attacks. I don't know that 

myself, only what was told. 
Q. Did you ever take him out riding or see him during 

that time? 
30 A. Yes, I recall in 1917, at Uncle Chester's funeral, 

we went to Washington, New Jersey, to attend Uncle 
Chester's funeral-

THE COURT-Stop. You have answer the ques-
tion. You have said, "Yes." 
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Q. On those occasions you would take him out riding_, 
did he require any assistance to get in and out of the 
machine? 

A. He did. 
Q. He had to be assisted? 
A. Yes, sir. 
Q. How did the riding affect him, did he enjoy it or 

not? 
A. He seemed to enjoy it all right but he told me one 

time coming back that it made him very stiff. He sat 
in front with me. 

Q. Did you see him in his home on any occasions? 
A. Yes, different times. 
Q. Did Katherine give him any assistance or help 

him around the home? 
A. I don't remember any times she assisted him that I 

can recall. Twice he was in bed. I don't know whether 
he was sick or just resting. 

Q. Who was looking after him while he was in that 20 
condition? 

A . Katherine. 
Q. vVere you present during the conversation on the 

day of the funeral, after the will was read? 
A. Yes, sir. 
Q. vVhat was that conversation? 
A.. Miss Hildebrant didn't seem to understand the 

will. She asked her mothe-r if she understood it and then 
she asked me whether I understood it. I said I did, at 
least I said I thought I did and I said, "If none of the 3 0 
proceeds of the farm were invested in the bank or water 
stock, the proceeds would be divided int o seven equal 
parts.'' Miss Silkman said, "No, the proceeds of the 
farm are in thirty-thousand dollars' worth of Liberty 
Bonds." About that time Katherine came through the 
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room and she said, "Isn't that so, Katherine?" and Kath-
erine did, in an angry voice say, "I don't know." 

CROSS EXAMINATION 

By MR. SMITH : 

Q. She resented Miss Silkman's talking? 
10 A. I don't know what she meant by it, whether she 

20 

30 

didn't want us to know-
Q. Isn't that the way it appeared to you? 
A. Not exactly, I thought she didn't want us to know 

about the bonds. 
Q. Had you ever seen her with Miss Silkman before? 
A. I did not. 
Q. You didn't know of any feeling that might have 

existed between Miss Silkman and Katherine? 
A. No. 
Q. Did Miss Silkman say anything else? 
A. Not that I recall except that conversation about 

Mrs. Hildebrant and her husband waiting for a bus and 
they arranged that he should hold up his finger when 
the bus came and Miss Silkman kept on saying, "When 
the bus comes he will hold up his finger." 

Q. How many times did she say it? 
A. I don't knmv. 
Q. More than once? 
A. I don't know. 

By THE COURT: 

Q. Why did you say she kept saying it then? 
A. Well, I don't know. I didn't say that. 

' -
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Q Yes, you did. 
A. I don't know. 
Q. :Oid she? 
A She said it more than once. 

By MR. SMITH : 

Q. That is all Katherine said that you heard? 
So far as I remember, yes. 

221 

A. 
Q. You say Mr Heitsman sometimes got along with-

out assistance? 
A Whenever I took him out in the machine he al-

ways required assistance and one time in 192 S I recall 
of helping him down the front steps and Katherine as-
sisted him in the machine . 

Q. Did he walk across the sidewalk? 
A. Yes, but I had him by the arm and he also had his 

cane. 

MR. GEBHARDT-We rest. 

10 
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MINNIE FINE, a witness produced on behalf of the 
defendant, Katherine N. Stryker, being duly sworn, testi-
fies as follows : 

DIRECT EXAMINATION 

1 O By MR. SMITH : 

20 

Q. Mrs. Fine, where do you live? 
A. Roxburg, New Jersey. 
Q. How far is that from Phillipsburg? 
A. About nine miles, I should judge. 
Q. How do you get there? 
A. Mostly by rail. 
Q. Pennsylvania Railroad? 
A. Yes. 
Q. What ,vas your husband's name? 
A. William Erdman Fine. 
Q. When did he die? 
A. Five years ago this winter, the seventh of January? 
Q. 1922? 

A. Yes. 
Q. Was he any relation to Steward K. Heitsman? 
A. His cousin. 
Q. How long had you known Steward K. Heitsman? 
A. For forty-eight years or more. 

30 Q. How often have you visited his home at I I 5 South 
Main Street? 

A. Quite frequently since his wife died. I did visit 
always since we have been married. 

Q. How frequently since his wife died have you 
visited Steward Heitsman's home? 

( . 
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A. On an average of once a month or a little over, 
perhaps. 

Q. When your husband was living, did he visit? 
A. Well, not so often because he always had me to go. 

We had our farm. 
Q. How long have you know Katherine Stryker? 
A . Every since she came there. 
Q. How old was she when she came? 
A. I don't know exactly. 
Q. Was she a young girl ? 
A. A little girl. 
Q. How long did she continue to live there? 
A. Ever since . 
Q. Now, after Steward K. Heitsman's wife died in 

1916, what did Katherine do in the household there when 
you visited her ? 

A. Well, she did all the house work, cooking, etc. 
Q. What had she been doing prior to her Aunt 

Emma's death? 
A. Teaching, that year. 
Q . How soon after her Aunt Emma died did she give 

up teaching? 
A. I think she give it up right away, I think so. 
Q. How often were you there visiting after Mrs. 

Mrs . Emma Heitsman died? 
A. That's what I said before, once a month or some-

thing like that, yes. 

10 

20 

Q. Now, at that time, did you haev any conversation 
with Steward K. Heitsman, after his death, with refer- 30 
ence to Katherine? 

THE CO_URT-After his wife's death do you mean? 

Q . After his wife's death. 
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A. Yes, I said he was fortunate in having ,Katherine 
with him . 

Q.- What was said by him, if any thing? 
A. He was pleased that he had and he said he would 

leave her well provided for. 
Q. How soon after his wife's death was that conver-

sation? 
A. That was nof long after her death because that 

10 was-

30 

Q. During your visits after that, did you ever have 
any conversation with Steward K. Heitsman m which 
Katherine was discussed? ? 

A. I don't think so, not so much. 
Q. When you were there, what kind of attention and 

care did Katherine give Steward K. Heitsman? 
A. I think she gave him very good care. 
Q. Who managed the household ? 
A. She did. 

THE COURT-There doesn't seem to be any 1ssne 
on that. 

MR. SMITH-I want to bring out that this was the 
kind of care that was not the ordinary care. 

THE COURT-I think that sufficiently appears. I 
think a number of witnesses on the other side said that. 

MR. SMITH-Then I don't want to go into it. 

By MR. SMITH : 

Q. Were you present one time when Katherine was 
buying a coat and Steward K. Heitsman was present. 

r r 
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A. I was present when it was brought there to her 
home. 

Q. Do you know how many coats were sent there at 
that time? 

A. Only the one . 
Q. Just what took place? 
A. She tried it on and he said he didn't like the coat. 
Q. You mean Steward K. IIeitsman? 
A. Yes Mr. Heitsman 
Q. What else if anything took place? 
A She said she didn't like it either, that there was 

another coat but she didn't feel she could afford it. He 
told her to take this coat back and pay the difference, he 
would pay the difference, and she could have the other 
coat. 

Q. From your conversations with Mr. Heitsman, dur-
ing the last ten years of his life, state what kind of a mind 
he had? 

A. A very keen mind, I think, for a man of his age. 

THE COURT-There doesn't seem to be any issue 
upon that , does there? 

. Q. What kind of a will did he have? State whether 
he was strong minded. 

MR. GEBHARDT-That is objetcecl to. Any act 
that would indicate it would be proper but I don't think 
that is a proper question. 

BY THE COURT: 

Q. Yes, you may state any fact that you know? 
A. Well, I don't think anybody could have any 111-

fluence over him. He seemed to have a will of his own. 

10 
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MR. GEBHARDT-I object to that as not responsive. 

THE COURT-That is not an objection for you to 
make. That would be for examining counsel. 

By MR. SMITH : 

Q. Did that continue down to your last visit? 
A. Yes. 
Q. When did you visit him last? 
A. December, 1~)25. 

Q. Did you talk with him then? 
A. Yes. 
Q Can you state whether he has ever been assisted 

around the house in these visits you made during the last 
two years of his life? 

A. I think he assisted himself moving from cl1air to 
chair but if he had to go up steps he needed assistance. 

Q. Who helped him? 
A. Well, Katherine did, when I was there . 
Q. 
A. 
Q. 
A. 

Was that the only kind of assistance he required? 
'rhat's all I saw, yes. 
That is the only kind? 
As far as I saw. 

CROSS EXAMINATION 

By MR. GEBHARDT: 

Q. Are you quite friendly with Miss Katherine? 
A. Well, I have always· been friendly with her, yes, 

surely. 
Q. And prior to the time of Emma Heitsman's death, 

I ( 
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when Miss Stryker was teaching school, she made her 
home then at Heitsman's home, just the same? 

A. Just the same, yes. 
Q. Now you referred to an episode about the purcha :,-

ing of a coat? 
A. Yes. 
Q. Was it true on other occasions, as it was on that 

occasion, that Stewart Heitsman wanted her to be well 
dressed and well cared for? 

A. He always seemed to ,vant her to be well dressed. 
Q. Was he generous with her? 
A. He seemed to be, yes. 
Q. You referred to a conversation that took place 

short ly after Mrs. Heitsman's death, that he was pleased 
Katherine was there? 

A . Yes. 
Q. Give me that? 

10 

A. I said, he was fortunate in having one as goo<l as 
Katheri_ne to be with him and he said, "Yes," and he 0 
seemed to be pleased with her. 

Q. Tha t was all the conversation? 
A. That was all except he said, "I will leave her well 

provided for." 
Q. He didn't say how? 
A. No . 
Q. Didn't he say he expected to do that by his will? 
\. He didn't say. 
Q. I understood you to say that the only kind of as-

sistance that Katherine gave him was to help him up- ;{ u 
stairs? 

A. That was when he needed assistance the most, un-
less he was sick, or afflicted with his heart or something 
like that, then he would need more assistance. 
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Q. But, of course, he required some attention? 
A. Yes. 
Q. He couldn't have got along alone, could he? 
A Oh, no, not at that time. 
Q. And he depended upon her for such assistance as 

he required? 
A. Yes. 

1
Q. The relationship between them was very close? 

10 A Very close. He always seemed to be very fond of 

20 

30 

his niece. 
Q, Very fond of her? 
A. Yes. 
Q Miss Katherine was an educated woman? 
A. Yes, sir. 
Q. And in good health? 
A. Yes, most of the time, but she has had sickness. 
Q. And she ran the affairs of the household? 
A. I think she did, yes. 
Q. And can you tell me, Mrs. Fine, from what you 

know, from your visits there, as to whether or not Miss 
Katherine had some hired assistants to do some work of 
the household ? 

A The only time, I think, was in housecleaning or 
something of that sort. 

Q. You don't recall any other occasions? 
A. Mrs. Heitsman would be there and I think she as-

sisted her 
Q. You refer to Mrs. Elizabeth Heitsman? 
A Mrs Elizabet h Heitsman. 
Q When she was there she gave Katherine assist-

ance? 
A Yes. 

Ji J 
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By THE COURT: 

Q. You say you were friendly with Miss Katherine? 
A Yes. 
Q Was she friendly with you? 
A. Yes. 
Q. Did she ever tell you anything- about what her 

Uncle Steward had promised to do for her? 
A. No, only just what he said. That is all I know. 

Katherine never told me. She never discussed her af- 1 O 
fairs like that to me. 

Q. Did she ever tell you about his having made a 
will? 

A. I didn't know that until-
Q. Did she ever tell you? 
A. No, she didn't. I didn't know. 

CARRIE F. KLINE, a witness produced on behalf of 
the defendant, Katherine N. Stryker, being duly sworn, 
testifies as follows : 

DIRECT EXAMINATION 

By MR. SMITH : 

20 

Q. Where do you live? 30 
A. 118 South Main Street. 
Q. That is directly accross the street from 115 South 

M;iin Street where Steward K. Heitsman lived? 
A. Yes. 
Q. How long have you lived there? 
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A. About twenty-four years. 
Q. How long have you known Katherine Stryker? . 
A. Ever since I lived there. 
Q. How long have you known Steward K. Heitsrnan? 
A. Ever since I lived there. 
Q . Have you visited their home at 115 South Main 

Street during the past ten years? 
A. By calling? 
Q. Calling? 
A. Very of ten. 
Q. How often during the past five years of Mr. 

Heitsman's life did you go in and visit? 
A. Sometimes every day and sometimes twice a week 

and sometimes three times a week. 
Q. You are friendly with Katherine? 
A. Decidedly so. 
Q. Would you see Mr. Heitsman on the occasion of 

these visits? 
A. Almost every time. 
Q. Where ·was he usually v.rhen you visited the house? 
A. Sometimes in the kitchen, if I happened to go in 

the kitchen and if I went in the front room he might be 
in the living room or in the dining room. 

Q. Did you ever see him outside of the house dur-
ing the past two years of his life? 

A. Yes. 
Q. Where? 
A. He would go from his house to the fruit stand 

3 0 next door, or at the gate or in the yard or on the 
street. 

Q. Would he walk unassisted? 
A. Yes, with nobody with him. 
Q. How long has Mr. Heitsman been more or less 

unsteady on his feet? 
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A. I couldn't say. I couldn't say the number of 
years but it seems quite a little while. 

Q. Did you visit there in September , 1925, before he 
died? I mean, calling at the house? 

A. Well, I think I was in Mr. Heitsman 's house every 
week within the last few years. 

Q. Did you talk to him during the period of six 
months before his death? 

A. Almost every time I \vent in. l 0 
Q. Diel you have any conversation with him in refer-

ence to Katherine? 
A. Only that he thought a great deal of Katherine 

and was fortunate in having Katherine there. 
Q. When did he ever say that? 
A. Well, I think within the last six month s. I can 't 

recall any special elate. 
Q. On any other occasion, did he ever say anything 

about Katherine in any talk with you? 
A. I don't recall. 
Q. Could you tell, from your conversation with him 

and his action, his attitude toward s Katherine during the 
time you have known him? 

A. Yes, I would say he regarded Katherine as a 
·daughter . 

.Q. What was his condition with reference to his 
mind up to six months before his death and his will 
power as you found it? 

A. I would say that his mind was all right. 
Q. How long did you see him before he died? 
A. I think a few clays before he died. 
Q. Did you talk to him then? 
A. Yes. 
Q. \i\Tas he, in conversation, any different than he had 

been prior to that for some time ? 

20 

3Q 
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A. Not at all. 
Q. What kind of attention did Katherine give 

Steward Heitsrnan during the last few years of his life? 

THE COURT-There is no dispute about that. 

MR . SMITH-I will withdraw it. 

Q. Did you ever have any conversation with Kath-
10 erine prior to Steward Heitsman 's death, in reference to 

bonds? 

THE COURT-The objection is overruled. He may 
answer yes or no. 

A. Yes. 
Q. When was that conversation? 
A. I don't recall the date but it was 111 the fall be-

20 fore he died. 
Q . \i\That vvas the conversation? 

MR. GEBHARDT-That is objected to as a self-serv-
ing declaration. 

THE COURT-Is it a matter of contradiction- of 
something that has been testified to? 

MR. SMITH-1 here has been testimony here tend-
ino- to show that she was tryirn.~· to conceal the fact that 0() b CJ 

she had these bonds-

THE COURT - I will hear the testimony now and 
you may reserve the right to move to strike it out. 

, ... ) 
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Q. \!Vhat was the conversation? 
A . She came over to my house and she said that 

her uncle had given her the bonds. I said, "I think that 
was very good ." 

MR. GEBHARDT-I move to strike it out as being 
a self -servin g declaration. 

THE COURT-I will not strike it out but, of course, 
it will not be considered as any evidence of the fact 
that such a gift was made. 

By THE COURT: 

Q. Can you fix the date of that conversation? 
A . No, I can't. 
Q. Approximately? 

1 '.) 

A. \ ;\! ell, I think it was late in the fall, possibly after 
September. It was not early, but I don't recall the date. 2 0 

CROSS EXAMINATION 

By MR. GEBHARDT: 

Q. You are a very close friend of Miss Stryker? 
A. Decidedly so. 
Q. And, I presume, you went in and out as women 

neighbors are quite likely to do, calling, etc., during this 3 0 
time, because of your friendship with Katherine? 

A. I was to Katherine's a great many more times 
than Katherine was to my house because I was inter-
ested in her. 
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Q. You ,vent over very frequently. 
A. Very frequently. 
Q. You said Steward did tell you, ,i\rithin the last six 

months of his life that he thought a great deal of Kath-
erine and was fortunate in having her there? 

A. He did. 
Q. He told you that? 
A. He did. 
Q. But you couldn't recall his having said that to you 10 

any time before that? Did I understand you correctly? 
A. You did. 
Q. The relationship between them was extraordinari-

ly close, practically that of father and da~1ghter? 
A. I would say so, from observation. 
Q. He depended upon her to the greatest extent for 

help and assistance of various kinds? 
A. Yes, I would say so. 
Q. And he relied upon her and trusted her and con-

20 fided in her, etc.? 
A. Well, as far as confiding was concerned I couldn't 

say but he had a great deal of confidence in Katherine 
to do the right thing by him. 

Q. He had confidence in her? 
A. Yes. 
Q. And you knew that? 
A. Yes, sir. 
Q. And he reposed a great deal of trust in her, did 

he not? 
·30 A. Yes. 

Q. Did I understand you that this conversation you 
referred to was in September or December or when? I 
-didn't quite hear that? 

A. I didn't say any date but I thought it was after 
September because it was late in the fall. 
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Q. Late in the fall? 

235 

A. Late in the fall. 

THEOPHILUS WIELDER, a witness produced on 
behalf of the defendant, Katherine N. Stryker, being duly 
sworn, testifies as follows : 

DIRECT EXAMINATION 

By MR. SMITH: 

Q. \ i\There do you live ? 
A. 113 South Main Street, Phillipsburg, New Jer-

sey. 
Q. 
A. 
Q. 

A former sheriff of the County of Warren? 
Yes, sir. 
What is your present business? 

A. A special agent for the Lehigh and Hudson Rail-
road. 

Q. 
A. 

Your home is part of the Heitsman property? 
Yes. 

Q. Next to the residence of Stewart Heitsman and 
Katherine Stryker. 

A. Yes. 
Q. 
A. 
Q. 
A. 

How long have you lived there? 
Six years last November. 
W here did you live prior to that? 
122 South Main Street. 

Q. That was on the opposite side of the street di-
1 

rectly across from this residence? 
A. Yes, sir. 

20 

30 
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Q. How long did you live there? 
A. Moved there in 1912. 
Q. How long have you known Steward K. Heits-

man? 
A. Since about 1908. 
,Q. How long have you known Katherine Stryker? 
A. The same length of time. 
Q. During the last period of five or six years that 

you have lived next to Steward Heitsman's, have you 
10 seen him very of ten? 

A. Yes, sir, quite often. 
Q. Where would you see him? 
A. I would see him, sometimes, right by our back 

doors and other times up through the lot, through the 
alley and by the front gate and in the front room as I 
walked by. 

Q. Did you taJk to him on those occasions? 
A. Quite often, I did. 

:.rn Q. Give us an idea approximately how often you 
would see him to talk with him? 

A. Sometimes when I saw him I would see him every 
day and sometimes twice a week, when I was home. 

Q. Your business calls you away frequently? 
A. Yes, I am a,vay sometimes a week at a time. 
Q. How long before his death was it you saw him 

out in the yard, as near as you can recall? 
A. Late in the fall I would say October. 
Q. Was he able to walk then? 

3 O A. Yes, he walked with a cane. 
Q. Have you seen him prior to that any time lifting 

anything? · 
A. I saw him carry things from the shanty into the 

house-it is an out kitchen a little ways from the other 
house. 
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Q. Have you ever seen him carry ashes? 
A. I have. 

237 

Q. How long before his death was he able to carry 
ashes? 

A. In the fall, after they started a fire in September 
and October. 

Q. He was able to carry them? 
A. He was. 
Q. Did you ever have any conversation with Mr. 1 0 

Heitsman about Katherine Stryker? 
A. Yes. 
Q. What? 
A. Well I had him talk to him about her. 
Q. vVhen was the first conversation, as near as yon 

can remember? 
A. Oh, right soon after I moved over there. 
Q. Where would the conversations take place? 
A. He may be at the front gate or right back at the '.2 0 

back door. I usually saw him there oftener than any 
where else. 

Q. What was this conversation? 
A. Would talk about Aunt Emma dying, the Mrs. 

and how fortunate he was to have Katherine and some-
one to look after him and what good care she took of 
him. 

Q. What was said by Steward Heitsman? 
A. He said he had already provided for her and was 

gomg to give her some more later on. 3 o 
Q. How long ago was that conversation? You say 

it was right after you moved there? 
A. It was about, maybe, '24. Twenty-four, I would 

say. 
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Q. Did you have any other conversations with him 
with reference to Katherine after that? 

A. Yes, sir, he talked with me along in, I would say, 
July. It was warm weather. He was sitting on the 
porch and I sat down to talk to him. It was hot weather. 
Either July or August. 

Q. Prior to his death? 
A Yes. 

10 Q. What was said that time? 
A. What was said? 
Q. Yes, what was said? 
A. I come along and said, "How do you do, Uncle 

Steward," and I asked him how he felt. He said, "Pretty 
good," and then he talked and Katherine came in and 
walked in by us while we were there in the door and he 
said how fortunate he was to have someone that looked 
after him and everything, that, that looked after him 

20 and Frank and took good care of him like they did and 
he had already provided for her and was going to give 
her some more. 

Q. Did he ever say anything else to you? 
A. He did not. 
Q. Nothing else? 
A. No. 
Q. Did he ever discuss his business affairs? 
A He never did except that time and the time before. 

He talked of other things about the farm and things 
30 like that and where he lived. 

Q. He talked about the farm? 
A. Yes. 
Q.. That was reminiscing? 
A Yes. 
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Q. From your observation were you able to tell who 
was really the head of that house during Steward Heits-
man's life? 

A. Yes. 
Q. Who? 
A. He was. 
Q. Can you state how you happen to know that? 
A. Well, he would talk about buying things and how 

he sold his farm and his mind was very keen at all times. 
He used to tell me where the first house was built in 
Phillipsburg and where they had wheat and corn in them 
and things like that. 

CROSS EXAMINATION 

By MR. GEBHARDT: 

10 

20 Q. You said that you had seen Steward Heitsman 
by his back door by the front gate, in his front room 
and by the alley ? 

A. Yes. 
Q. Where is the alley? 
A. About 7 5 or 80 feet north oJ the buildings, Reese 

Alley, I should have said. 
Q. How far from his home? 
A. Oh, that's a hundred feet from the back end, 12 S 

feet from the back end of his house. 
Q. 

places? 

30 
You recall having seen him in those different 

A. Yes. 
Q. You said you saw him in the yard in the fall? 
A. Yes .. 
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Q. What fall was that? 
A. '25. 
Q. You said you had seen him carry some ashes? 
A. Yes, sir. 
Q. When was that? 
A. That was in the fall of '25. 
Q. How big a load of ashes was it? 
A. A common ordinary coal scuttle. 

1 o Q. How far did he carry it? 
A. From out of the kitchen door to outside the 

shanty, between the shanty and the house, on the walk. 
Q. What distance was that? 
A. Oh, maybe ten feet. 
Q. Did he have a cane to assist him as he went along? 
A. He had a cane in one hand. 
Q. You said you had a couple of conversations with 

Steward about Katherine? 
~0 A. Yes. 

Q. 
A. 
Q. 

Can you fix the time when the first one took place? 
Not exactly. 
About? 

A . Not exactly, it was sometime 111 warm weather. 
I talked to him sometimes every clay; never went in or 
out hardly that he wasn't standing at the door and I 
used to talk to him. I could never fix the date. I got 
nothfog to fix the elate, it was in warm weather. 

Q. You couldn't give me what year it was? 
30 A. '24. 

Q. How do you happen to remember it was 1924? 
A. Well, it was just two years after I moved over 

there. 
Q. He said he had provided for her? 

A. Yes. 
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Q. Did he tell you how he had provided for her? 
A No, he didn't. 
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Q. Or in what way he was going to provide for her? 
A. No. 
Q. Didn't make any mention of that at all? 
A. No. 
Q. Then you said the second conversation occurred 

in July? 
A. Yes, sir. 1 O 
.Q. What year was that? 
A. '25. 
Q. How do you fix that as being 1925? 
A. It was just the fall before he died; in that sum-

mer, as he died that winter, in January. 
Q. Well, one time you said fall and another time 

you said summer? 
A. Well, it was warm weather. He was sitting out 

on the porch. 
Q. Well, it might have been September? 
A. No, I think it was in warm weather. 
Q. VVhat makes you so sure? 
A. Because it was a hot day and we were talking 

about the hot weather. 
Q. Well, it might have been a hot day in Septem-

ber? 
A. 
Q. 
A 
Q. 
A. 
Q. 

No, I don't think so. It was in August or July. 
You feel sure of that? 
Yes. 
Either in July or August? 
Either in July or August. 
Did . he tell you how he had provided for her or 

how he was going to provide for her? 
A. No. 

20 

30 
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Q. 
A. 
Q. 

was? 
A. 
.Q. 
A. 
Q. 
A. 
Q. 

Theophilus Wielder) Cross 

He didn't tell you that? 
No, sir. 
He _didn't give you any intimation of how that 

He didn't say. 
Was Katherine present at that time? 
No, sir. 
\!Vhich conversation was she present at? 
Neither one. 
I understood you to say in-

A. I said she walked by while I sat on the stoop talk-
ing to him. 

Q. Now you have testified that he was the head of 
the house? 

A. Yes. 
Q. Of course, she ran the house. She was the house-

keeper, wasn't she? 
A. She was. 
Q. She ran the house and managed it and bought the 

supplies and everything of that kind? 
A. As far as I know. 
Q. And paid the bills, etc? 

' 'l 
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J. WALTER RUSH, a witness produced on behalf 
of the defendant, ,Kathcririe N. Stryker, being duly 
sworn, testifies as follows: 

A. Yes. 

DIRECT EXAMINATION 

By MR. SMITH : 

Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 

Mr. Rush, where do you live ? 
Phillipsburg, r 413 South Main Street. 
What is your business? 
Milk business. 
How long have you been engaged in that business? 
Sixteen years this fall. 
Do you know Steward K. Heitsman? 
Yes. 
Do you know Miss Katherine Stryker? 
Yes. 
How long have you known Mr. Heitsman? 
Practically twelve years. 
Was he one of your milk customers during his 

lifetime? 
A. Yes. 
Q. How long did you deliver milk to him. 
A. About twelve years. 
Q. Up to the time of his death? 
A. Yes. 
Q. Ho w often would you make eclelivery to him? 
A. Every morning. 
Q. Who would pay you? 
A. Mr. Heitsman. 

10 

20 
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Q. How long did he continue to pay you? 
A. Every morning. Once and a while he wonlcln't 

pay it and the next morning he would pay. 
Q. In case he was sick, what happened? 
A. Sometimes he would go two or three clays and 

once in a while she would get the money and pay me. 
Q. How long before his death did he pay you before 

his death, for the milk? 
A. I don't remember. I think it was not over a 

month. 
Q. Diel you see where he got the money from? 
A. Yes. 
Q. Where? 
A. His pocketbook. 
Q. Diel he ever talk to you about Miss Stryker? 
A. No, sir. 
Q. You would just deliver the milk ? 
A. I would just deliver the milk and say a few words 

and .that's all. 
Q. Could you tell whether there was any difference in 

his manner, his appearance and mind during the last few 
months you delivered milk there before he died? 

A. No, I couldn't, I never saw any change. 

CROSS EXAMINATION 

By MR. GEBHARDT: 

Q. You think that he remained exactly 111 the same 
condition of health? 

A. I couldn't see any difference. 
Q. You say he remained in exactly the same condition 
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of health, just as strong , and no more feeble during all 
the last twelve years of his life? 

A. He was a little more feeble in getting up and 
down but his mind, I think I was asked about. 

Q. But physically, he did become quite feeble? 
A. I think he did, with age. 
Q. As time went on and the time of hi s death ap-

proached? 
A. Yes. 

GEORGE RILBERND, a witness produced on behalf 
of the defendant, Katherine N. Stryker, being duly 
sworn, testifies as follows : 

DIRECT EXAMINATION 

By MR. SMITH : 

Q. Where do you live? 
A. 329 Washington Street, Phillipsburg. 
Q. What is your business? 
A. I run a paper wagon for-
Q. How long did you run a paper wagon? 

'THE COURT-Is this testimony to prove his mental 

10 

20 

condition? 3 O 

MR. SMITH-And as to the payments right on up to 
the time of his death. 

By MR. SMITH : 
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Q. Hmv long have you known him? 
A. I have been serving bread there for fifteen years 

every day. J hav e known him since that. 
Q. You deliver bread in the morning? 
A. Yes. 
Q. Who would pay you? 
A. Well, Mr. Heitsman used to come to the front door. 

He would pay me and sometimes Katherine would c,)me 

1 0 there and she said, "Gncle will pay you tomorrow," and 

20 

then when he got out again he would pay me. 
Q. Did you see where he got his money from? 
A. Out of his pocketbook. 
Q. He was always there to pay you? 
A. Always there to pay me. 

By THE COURT: 

Q. Do you mean that he paid you every day? 
A. Yes, sir, sometimes he would let it go a couple 

of days. 

By MR. SMITH : 

Q. When Miss Katherine would come and get the 
bread would she pay you? 

A. Very seldom, once in a while, most times she said, 
"Uncle will pay you to- morrow.'" 

Q. And he would pay the bill? 
3 o A. And he would pay the bill, yes. 

Q. How long before his death did Mr. Heitsmart 
continue paying? 

A. I think it vvas a little over a year, about nine 
months. He would come to the front door with a cane 
and pay me. 
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By THE CO U R'l': 

Q. You mean up until a year or nine months before 
his death? 

A. About nine months before his death. 

By MR. SMITH : 

Q. You continued to deliver bread after that? 
A. Yes, I do yet. 
Q. Who paid you after the time he stopped? 
A. Katherine paid me. 

CROSS EXAMINATION 

By MR. GEBHARDT: 

l q 
1 , 

Q. Previous to the nine months or a year previous to '.) 
his death, when he was ill or couldn't get out, Katherine 
would pay you? 

A. I think that was when he couldn't get out. 
.Q. On those occasions Katherine would pay you? 
A. Katherine would pay me, yes. 
Q. That is true? 
A. Yes, sir. 

30 
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JOHN A. BACHMAN, a witness produced on behalf 
of the defendant, Katherine . Stryker, being duly 
sworn, testifies as follows: 

DIRECT EXAMII ATIO 

By MR. SMITH: 

Q. Mr. Bachman, where do you live? 
A. r r r South Main Street, Phillipsburg 
Q. New Jersey? 
A. New Jersey. 
Q. What position do you hold with the Phillipsburg 

National Bank? 
A. President. 
Q. Hmv long have you been President? 
A. I ineteen years. 

2 0 Q. And before that what was your position? 
A. Cashier. 
Q. How long have you been connected with that 

bank? 
A. 
Q. 
A. 
Q. 

Fifty-three years. 
What is your age? 
Eighty-two-eighty-one. 
You walk with a cane. How long have you had 

to use a cane ? 
A. Abo ut two years no,v. 

3 0 Q. Did you have a fall in which you broke your hip? 
A. Yes. 
Q. Since then you have been unable to walk without 

the use of a cane? 
A Yes, sir. 
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Q. Do you know Steward K. Heitsman? 
A Yes. 
Q. How long have you known him? 
A. Forty-odd years. 
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Q. What was his business when you first knew him? 
A. Well, I think he was farming. 
Q. How long after you first knew him did he come 

to live in Phillipsburg? 
A Well, he lived there a neighbor of mine about 

twenty years ; longer than that. 
Q. He lived in the Stryker homestead? 
A. Yes. 
Q. And continued to live there at the time of his 

death? 
A. Yes, sir. 
Q. Do you recall when Katherine Stryker and her 

brother, Steve, came to live with Mr. and Mrs. Heitsman? 
A. I do. 

10 

Q About when was that? 2 0 

THE COURT-There is no dispute about that. 

Q. At that time, when they first came there, a number 
of years ago, did Katherine continue to live at that ad-
dress with Mr. and Mrs. Heitsman, during her lifetime? 

A. Yes, sir. 
Q. Did Steward Heitsman ever, during your ac-

quaintance, discuss business affairs with you? 
A. Oh, very often. 30 
Q. What kind of a man was he with reference to 

talking about his own private business affairs? 
A. Wel, he would . talk to me frequently, because of 

my position. He was a stockholder in the bank and he 
was inspector of elections for a number of years and, of 
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course, we were well acquainted and he had lots of con-
fidence in me. 

Q. Did he ever talk to others about his business 
affairs ,-do you know? 

A. Well, Mr. Stryker-
Q. He is since dead? 
A. Yes. 
Q. He was also a director of the Phillipsburg Na-

tional Bank and President of the Peoples Water Com-
10 pany? 

20 

A. Yes, sir. 
Q. Was he related to Mr. Heitsman? 
A. Yes, sir. 
Q. Was he disposed to speak of his business affairs 

to people generally? 
A. No. 
Q. Do you recall what Miss Stryker was doing at the 

time that Mrs. Emma Heitsman died? 

THE COURT-There is no dispute about that. Let 
us not waste time. 

MR. SMITH-I don't want to waste time, Your 
Honor. 

Q. Do you know what Katherine was doing at the 
time her Aunt Emma Heitsman died? 

A. She was teaching school, I think. 
30 Q. After her death did she go to live with Steward 

Heitsman? 
A. Yes. 
Q. Did she give up her position in the school? 
A. She did. 

t 
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Q. Now, did you ever have any conversation with 
Steward Heitsman, with reference to Katherine, on any 
occasion. after Mrs. Heitsman died? 

A. After she died? 
Q. Yes? 
A. Well, about the bonds. 
Q. I ref~r to any conversation you had. Did you ever 

have any conversation with him when he mentioned 
bonds? 

A. Yes. 
Q. When was the first conversation? 
A. ~ive or six years ago. 
Q. Where was that conversation? 
A . It was over at his house, on the back porch. 
Q. On his back porch? 
A. Yes. 
Q. What was said by Mr. Heitsman at that time? 
A. Why, he told me that he had given Katherine 

10 

$15,000 of the bonds and he said that in addition to that, 20 
he said, "Later on, I will give her the balance." -

By THE COURT: 

Q. "Later on I will give her the balance?" 
A. Yes, the balance of the bonds. 
Q. Did you know what bonds he meant? 
A. Yes, sir, I knew what bonds he meant. 
Q. How did you know, did you know before hand 

that he had these bonds ? 3 0 
A. Yes. 
Q. They were the bonds he got for the farm ? 
A. Yes. 

By MR. SMITH : 
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Q. You were acquainted with the transaction? 
A. Oh, entirely. 
Q. He had consulted you with reference to that? 
A. Yes. 
A. At the time? 
A. Yes. 
Q. Was there any other conversation after that with 

10 Steward Heitsman in which bonds were mentioned? 
A. When I came back from the vacation , the year be-

fore he died-he died in January, I think, when I came 
back, in September, I understod he was sick, so I went 
over to his house to see how he was and he told me then, 
he said , "I have fixed it all up with Katherine. I give 
her-

Q. Anything else said at the time? 
A. No. 
Q. Did you see him at any time after that? 

2 0 A. No. Well, I did see him, yes, but didn't go m 
the house. 

Q. Didn't discuss it? 
A. No. 
Q. From your dealings with him, will you state what 

kind of a will he had? 

MR. GEBHARDT-That is objected to. I think he 
should st.ate as to only what he saw. 

30 THE COURT-He may state what he knows about 
the facts concerning that. 

Q. State what you know with reference to the facts 
of his bei1~g a man with will power? 

A. He told me he made a will. 
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Q. No, his will power? 
A. Oh, his will power was very strong, very keen. 
Q. And did you have a conversation with him or 

conversations with him frequently for a year before he 
died? 

A. Oh, yes, you see our houses were pretty nearly 
adjoining, our yards were open and I would go to his 
porch and talk to him. 

Q. On any of these occasions did he discuss Kather- 1 O 

ine? 
A. Oh, yes, his discussions were always very favor-

able to Katherine. He treated her as his daughter. 
Q. Did he ever make any statement with reference 

to that; what did he say on any ocasion that you can re-
call? 

A. I don't know. I frequently talked to him. He 
volunteeered that himself. 

By THE COURT: 

Q. You say he spoke about her? 
A. Yes, sir. 
Q. And spoke about her favorably? 
A. Yes, sir. 
Q. What did he say? 
A. Everything was favorable. 
Q. What did he say? Tell us some of the things he 

said? 

20 

A. He said he was very fortunate in having a per- 3 0 
son like Katherine to stay with him and take care of him 
and he never could do enough for her. That's as near 
as I can make out. 
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CROSS EXAMINATION 

By MR. GEBHARDT: 

Q. Mr. Bachman, how · long have you known Miss 
Katherine Stryker? 

A. Ever since she came to Phillipsburg. 
10 Q. You have known her quite intimately during all 

20 

that time? 
A. Oh, yes. 
Q. And have you been on very friendly terms with 

her? 
A. Yes. 
Q. And still are, I presume? 
A. • Yes. 
Q. You said that Steward Heitsman was originally 

a farmer? 
A. Yes. 
Q. Do you ever recall when he retired from the active 

business of farming, himself? 
A . It might be fifty years. 
Q. Fifteeen years? 
A. Fifty. He lived in the neighborhood where I lived 

nearly all that many years. 
Q. All of that time he was not on the farm? 
A . No, he wasn't on the farm. 
Q . Did he ever follow any other business except 

3 0 farming ? 
A . I didn't hear of it? 
Q. Was he a man of any particular education or un-

usual experience of any kind? 
A. Just a common school education. 
Q. That was all ? 
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A. Yes. 
Q. He had had no other education and no other un-

usual experience in the business world had he? 
A. No. 
Q. And you say" he was not inclined to discuss his 

affairs with anybody so · far as you know, except you? 
A. And Mr. Stryker. 
Q. Outside of Mr. Stryker? 
A. Yes 
Q. Now, as I understand you, as I understood the 

situation, ,Katherine lived at the home of Steward Heits-
man, from the time she came to Phillipsburg, when she 
was a small girl? 

A. That is right. 
Q. And during all the time that she taught school, or 

anything like that, that was her home? 
A. It was. 
Q. While she was in any occupation? 
A. Yes. 
Q. You say Steward Heitsman regarded her as a 

daughter? 
A. Yes. 
Q. That relationship existed throughout all the period 

she lived there, from the time she was a small girl, did 
it not? 

A. Well, I couldn't say that. After she was grown up, 
and her aunt died, he regarded her as bis daughter. 

Q. Previous to that time she had been brought up in 

10 

20 

his home ? 3 O 
A. Yes. 
Q. He had looked out for her support and educated 

her, had he not? 
A. Yes. 
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Q. And during all of that time he gave her the care 
and attention and affection, etc., that a man would give a 
daughter, did he not? 

A. Yes. 
Q. And that was her home? 
A. Yes. 

THE COURT-All of that testimony has been use-
lo less because there seems to be no intention on the part 

of anyboqy to contradict it. 

Q. Are you actively engaged in any business now? 
A. I am still president of the bank. 
Q. Are you active or not? 
A. No. 
Q. You have not been so active for how long? 
A. Since I was hurt. 
Q. And that was about what date? 

THE COURT-About two years ago or two and a 
half years ago. 

Q. Will you fix for me, as near as you can, the time 
when you first had this talk with Steward Heitsma11 
about the bonds? 

A. I think ~bout five or six years ago. I couldn't 
locate the date because I wasn't trying to keep a memor-
andum of it. 

3 0 Q. Five or six years ago from the present time, is 
that correct? 

A. Yes, sir. 
Q. Can you recall what time of the year it was, or 

anything of that kind? 
A. No, I couldn't do that. 
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Q. Will you tell me again, as near as you can, what 
the conversation ,,vas, and how it came to take place? 

A. Yes, sir. 
Q. Please do so ? 
A. Why, he told me that he had given $15,000.00 in 

Liberty Bonds to Katherine, and he thought he would 
give the balance thereafter. And that was confirmed 
by me seeing him just before he died,-in September be-
fore he died. In September. 1 O 

Q. I am referring to the conversation five or six 
years ago. What you have just told me now is all of the 
conversation. Is that correct? 

A. Oh, I don't think so; I think more or less was 
talked about, but I don't remember. 

Q. That is all the conversation you can now recall? 
A. Yes. 
Q. Is that right? 
A. Yes. 

20 Q. Can you give me any idea of how it was that he 
came to tell you that he had given Katherine these bonds? 
Did you suggest the matters to him? 

A. No, no suggestion of mine. 
Q. Did you ever suggest to him that he should take 

care of Katherine? 
A. No, sir. 
Q. Or that she ought to be taken care of. or anything 

of that kind? 
A. No, sir. 
Q. You never spoke to him along those lines at all? 3 0 
A. No. 
Q. And did he mention just the word "bonds," or 

"Liberty Bonds," or how did he refer to the word 
"bonds"? 
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A. He said the bonds he got from the farm. I knew 
they were Liberty Bonds. And he spoke of them. 

Q. He didn't say so in so many words? 
A. Yes, he did. 
Q. How did he refer to the bonds? 
A. He said, "Liberty four per cent bonds." 
Q. Diel he tell you where the bonds were or where 

they had been or anything of that kind? 
A. He had them in his box in the bank. 
Q. Diel he tell you that in this conversation? 
A. I didn't ask him. There was no doubt in my mind 

that he had them in the box. 
Q. Did he tell you how it was that he came to give 

her these bonds,-for what reason? 
A. Well, a good many reasons,-her kindness to him, 

taking care of him-
Q. I only want what he -told you in this conversation. 

Diel he give you any reason in this conversation why he 
20 had given her these bonds? 

A. For her loyalty to him and acting as a daughter 
faithfully to him and helping him, and, oh, a good many 
other things I can't remember. 

Q. He actually said this in this conversation? 
A. Yes, sir. 
Q. Did he give you any other reason for giving her 

the bonds at that particular time? 
A. No , I don't remember that. 
Q. Diel he, in any way, give you to understand why 

3 o it was he gave her the bonds instead of providing for her 
in that way in his will? 

A. Well, he did say he didn't want to have it in his 
will. That was an outside affair between him and 
Katherine. 
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Q. Diel he give any other reason why he didn't want 
to have it in his will? 

A. Well, it seemed to be they had an idea they would 
get clear of the inheritance taxes. 

Q. He said that if he handed them over to her at 
that time, then probably he would not have to pay any 
inheritance taxes? 

A. Something about that, but I gwe him no advice 
whatever. 

Q. Is that it? 
A. Something about it. 
Q. What did he say to you about inheritance taxes? 
A. He said he was told by somebody, I don't know 

whether it was Mr. Stryker, that he thought he might 
save the inheritance taxes. 

Q. And that was his purpose in handing them over 
to her at that time? 

A. No, I don't think that was much of a factor. It 

10 

was his love for her. 20 
Q. Was that the reason he handed them to her at 

that time instead of providing in his will that she should 
get them? 

A. He never mentioned the will to me. 
Q. He never did? 
A. No. 
Q. He didn't mention the will at all? 
A. No, I asked him one time why he didn't have his 

will, why he didn't have it in his will, and he said, "I 
don't want it in my will." ;{ o 

Q. Did he say why not? 
A. Well, he wanted to give Katherine the bonds. 
Q. Was it because of the inheritance tax? 

-A. No. 
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Q. You are sure about that? 
A. I never discussed the inheritance tax with him at 

all. 
Q. 
A. 

You said a moment ago you did ? 
That was between him and his lawyer. 

mix in the affairs that way. 
Q. But didn't you say-
A. I didn't mix in that. 

I didn't 

Q. But you say he did mention it to you on one nc-
casion, did you not? 

A. I couldn't be sure about that. 
Q. 
A. 
Q. 

You are not sure ? 
I couldn't be sure. 
You couldn't be sure about that? 

Q. Did he give you any details about when the trans-
fer was made? 

A. No, I think I got that from Mr. Stryker. 
Q. Or how it was made, or anything of that kind? 
A. No, I only know the beginning of it and the encl. 
Q. That is all you know? 
A. Yes, sir. 
Q. He didn't mention anything else at all? 
A. No, I didn't have no conversation with him. 
Q. Now, coming clown to the second talk you had 

with him, Mr. Bachman-

THE COURT-Before starting with the second talk, 
we will take a recess to two o'clock. 

RECESS UNTIL TWO O'CLOCK. 

MR. SMITl -I-If Your Honor please, I would like to 
substitute another witness for Mr. Bachman, if I may, 
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and call Mr. Bachman later. On account of his injury 
he is rather slow getting around, and he has not yet re-
turned. 

THE COURT-You may. 

WILLIAM HENRY WALTERS, a witness pro- Jo 
duced on behalf of the defendant Katherine N. Stryker, 
being duly sworn, testifies as follows : 

DIRECT EXAMINATION 

By MR. SMITH : 

Q. Mr. Walters, you are a lawyer in Phillipsburg? 
A. Yes. 
Q. Do you know Frank Heitsman? 2 0 
A. I do. 
Q. Brother of the late Steward Heitsman? 
A. Yes. 
Q. Your name is William Henry Walters? 
A. Yes. 
Q.And they call you Henry Walters? 
A. They call me either Wiliam or Henry, yes. 
Q. Did Katherine Stryker, since the death of Steward 

K. Heitsman, say to you in the presence of Frank Heits-
man, in the residence of Steward K. Heitsman, "I went 3 0 
through Uncle's box thoroughly and I didn't find that 
will. If I had I should have changed it instantly"? 

A. I never heard it. 

By THE COURT: 
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Q. Or anything like that? 
A. I heard nothing like it. 

By MR. SMITH : 

Q. Did any person present say to her, in answer to 
such remark, or use these vvorcls, "So you are going to 
keep what you hold?" 

A. No recollection of anything like it. 

By THE COURT: 

Q. You would have recalled it if any such thing had 
been said, wo11lcln't you? 

A. I certainly would, yes, sir. · 

CROSS EXAMINATION 

By MR. GEBHARDT: 

Q. Do you remember on one ocasion, after Steward's 
death, when you were at the Heitsman home to see Mr. 
Frank Heitsman about some bonds or something he was 
going to invest in? 

A. My path from my home to the office passes his 
house. Mr. Heitsman asked me to assist him in investing 
some-to invest some of his i11oney. I don't think I was 

30 in his house in regard to that investment. Generally he 
met me out in front of his house inquiring about it, and 
I think on one occasion, possibly twice, knowing that 
he was a little timid over his investment, I stopped in and 
discussed the matter with him-a very few minutes. 
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Q . You are a busy lawyer, aren't you? 
A. Well, I would rather somebody else state that. 

THE COURT-I think you can answer ·that, Mr. 
Walters, without violating your sense of modesty. 

A. Yes, I will say. 
Q. Having conferences v\·ith a great many clients? 
A. I suppose I am doing considerable business, office 1 O 

business more than anything else. 
Q. And it is difficult sometimes to remember the de-

tails of all your conversations? 
A. I could have remembered that very well, because 

it would strike my attention, for her to make any remark 
of that kind. 

Q. You have no recollection of that? 
A. None whatever. 

JOHN A. BACHMAN, resumes the witness stand. 

CROSS EXAMINATION (Continued) . . 

By MR. GEBHARDT: 

Q. Referring to the second conversation you had 
with Steward Heitsman in reference to these bonds, will 
you please tell me what that conversation was, just as 
near as you can recall it? 

A . . There wasn't much conversation. I called to see 
him. He was sick at the time, and he passed the remark, 
he said, "I have taken care of ,Katherine and have passed 
over the balance of the bonds." That is all I know. That 
is all. 

20 

30 
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Q. What was that last? 

THE COGRT-"I have passed over the balance of 
the bonds." 

Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 

tion. 
Q. 
A. 

That is all that \vas said? 
That is all. 
Was he in bed? 
No, he was around the house. 
But he was sick? 
Yes, sir. 
You can't fix the exact time of that, I understand? 
In September, v.rhen I came back from my vaca-

Y ou don't recall what time in September? 
No, I don't know the exact elate. 

RE-DIRECT EXAMINATION 

By MR. SMITH : 

Q. When you returned it was rather late in Septem-
ber, when you returned? 

A. Labor Day. 
Q. When you returned from the Poconos? 
A. Yes. 
Q. This was after you had come back? 
A. Yes, probably the next clay. 
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HESTON R. WEST, a witness produced on behalf of 
the defendant Katherine N. Stryker, being duly s,vorn, 
testifies as follows: 

DIRECT EXAMINATION 

By MR. SMITH : 

Q. Dr. West, you are a practicing physician in Phil-
lipsburg? 

A. Yes, sir. 
Q. How long have you be.en practicing medicine? 
A. Forty-two years. 
Q. During that time you have practiced entirely 111 

Phillipsburg, N. J.? 
A. Yes, sir. 
Q. \t\There is your residence at the present time? 
A. 29 South Main Street, Phillipsburg. 
Q. How long did you know Steward Heitsman be-

fore his death? 
A. Forty-two years. 
Q. How close relationship did you have with him 

during that time? 
A. For ten years I was under the same roof, on the 

other side of the house, and the balance of my life along• 
side of him. 

Q. Two doors away from his residence. You live 

10 

next to Mr. Bachman's residence? ~10 
A. Yes, sir, but his residence wasn't there only of 

late years. 
Q. How long did you attend Steward Heitsman pro-

fessionally before his death? 
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A. I presume I doctored him ever since I li vecl there, 
not continuous; whenever they were sick. 

Q . What was the condition of his health up to 1916> 
the time his wife died? 

A. Quite good. 
Q. What was his condition ·with reference to walking 

at that time? 
A. He walked then all right 

10 Q. Did you attend him subsequent to that frequentlJ 
. or infrequently? 

A. Not often. 
Q. What did you find him ailing and complaining 

from during the last ten years of his 1i fe, principally? 
A. His principal trouble was heart disease, gastral-

gia, trouble in the stomach, rheumatism. 
Q. Did you treat him for anything else? 
A. I believe he had the grip once. 
Q. What was the effect of the rheumatism? 

20 A. That made him rather stiff in his limbs and the 
motion of his limbs. 

Q. And made it difficult for him to walk? 
A. Somewhat, yes. 
Q. He had to use a cane? 
A. Yes, he used the cane. 
Q. And sometimes the effect was more than at 

others? 
A. Yes. 

30 Q. So that sometimes, under unusual exertion, he 
might have to have the assistance of someone else in get-
ting up and down stairs, or things of that kind? 

A. Yes, sir. 

I I 

l l 
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By MR. SMITH : 

Q. Diel this heart condition from which he suffered 
necessitate his walking slowly in going up and down 
stairs? 

A . Yes. 
Q. Now, did any of these complaints have any effect 

upon his mental condition? 
A. No. 
Q. \i\That was the state of his mental condition a short 

time before his death? 
A. Good. 
Q. Was there any change in his mind, in his mental 

condition, during the last ten years of his Ii fe, up to the 
time of his death? 

A. No. 
Q. 
A. 

How could you tell that? 
Tell by ta lking to him and hearing him talk and 

his answers. 

Ry THE COURT: 

Q. You say you did not treat him professionally dur-
ing that period, but you saw him other times when you 
didn't treat him professionally? 

A. I didn't treat him often until ten years ago. 
Q. In addition to the times you treated him, did you 

see him other times? 

10 

20 

A. Oh, yes. 30 
Q. You were friends as well as his physician? 
A. Yes, sir, I presume I have been in his house a 

thousand times ; more than that. 
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By MR. SMITH: 

Q. During the conversation you had with him during 
the past year of his Ii fe, was there any change in his 
mental condition? 

A. No. 
Q. Do you know of any facts with reference to his 

being a man of strong will? 
A. He had a strong mind. 
Q. How could you tell that? 
A. Well, you couldn't persuade him; he couldn't be 

persuaded by anybody. 
Q. Did you find that out from your own experience 

as a physician? 
A. Yes, all through 1i fe. 
Q. Do you knmv his brother, Frank Heitsman? 
A. Yes, sir. 
Q. You called upon him this morning and found him 

2 0 in bed, didn't you? 

30 

_A. Yes. 

MR. GEBHARDT-We will take counsel's word for 
that. 

Q. You did? 

THE COURT-Counsel says he ,vill take your state-
ment for that. 

. Q. What was the condition between the two brothers 
and their general attitude toward people? 

MR. GEBHARDT-I object to that. I don't see how 
that is material. 

I 
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THE COURT-Of what materiality is it? 

MR. SMITH-We contend that Frank Heitsman was 
very silent and never talked to anyone ; the other man was 

· jolly, but these men never spoke to each other, and they 
didn't make free with one another. I think it is material 
with reference to later testimony. 

Q. ( Stenographer repeats the question.) 

A. Frank Heitsman was a man that never talked to 
anybody much, you .might be with him for an hour and 
he would not say more than ten words, where Steward 
Heitsman would be talking all the time-cheerful, jolly 
disposition. 

Q. He was jolly? 
A. Yes, sir. 

1 () 

Q. Were you able to observe the relationship, so far '..: D 
as conversation in other matters, between Steward Heits-
man and his brother Frank Heitsman? 

A. Yes. 
Q. What was the relationship? 
A. Why, they agreed all right. There was no ha,rd 

feelings between them. 

By THE COURT: 

Q. No friction between them of any kind? 
A. No, only he was quiet; he never talked. He would 

go down the street every clay and back again. He would 
go down in the morning and he would come back a1 
noon, and maybe meet twenty people on the street anc 
never say a word to them. 

:rn 
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By MR. SMITH : 

Q. That was Frank Heitsman? 
A. Yes. 
Q. Did you ever see Frank and Steward Heitsman 

talking together holding a conversation together on oc· 
casions? 

A. Saw them speak to each other. 
Q. What do you mean by speaking to each other? 
A. Well, referring to some of the things around the 

yard or in the house. 
Q. How frequently did they talk to one another dur-

ing the day? 
A. Not very frequently. 
Q. They were entirely different dispositions? 
A. Yes. 
Q. During the time of the past six years, how often 

have you attended Steward Heitsman professionally? 
A. Very frequently. 
Q. What, principally , were you called upon to treat 

him for during that time? 
A. For cramps and heart attacks. 

By THE COURT: 

Q. What does very frequently mean, once a week? 
A. Sometimes I would see him every other day and 

then again I would not see him once in three weeks. Dur-
3 0 ing the past ten years there have been times I haven't seen 

him for six months; that is, to prescribe for him. 

By MR. SMITH: 

Q. What was the nature of these heart attacks that 
he would have? 
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A. Weakness of the heart. 
Q. And that was caused by what, so as you 

diagnosed it? 
A. The rheumatism and old age together. 
Q. Did that have any effect upon his mental condi-

tion? 
A. None. 
Q. His mind? 
A. None. 
Q. Or his will power? 
A. None. 
Q. How long have you kno-wn Katherine Stryker? 
A. Ever since I have lived in Phillipsburg. 
Q. Have you observed her treatment of her Uncle 

during the fiast ten years, since she has kept house for 
him? 

A. Yes. 
Q. What have you observed her do during that 

10 

time? 20 

THE COURT-Is this worth while? It seems to be 
admitted that she took care of him. 

MR. SMITH-I will withdraw the question. 

Q. Diel Mr. Heitsman ever talk to you about 
l{atherine after Mrs. Emma Heitsman died? 

A. Yes, sir. 
Q. Bow long after Mrs. Heitsman's death? 30 
A. A short time afterwards. 
Q. Where did that conversation take place? 
A. Talked to him about it in his house. 
Q. What was said at that time with reference to 

,Katherine by Mr. Heitsman? 



10 

~o 

272 Heston R. West 1 Direct 

A. He told me that he and Katherine were left alone 
in this world, and that it was the intentions for to leave 
the homestead to Katherine, but . Mrs. Heitsman was 
taken sick so suddenly and severely, and it lasted such a 
very short time, that they didn't make a will ; and he 
wanted to see that everything was provided for her 111 

the future. That was it. 
Q. Diel he say anything with reference to a will? 
A. Yes. 
Q. What did he say about that? 
A. He told Key Stryker and I in the house that he 

had made a will and fixed his things for the time being. 
Q. When ·was that conversation,-how long ago? 
A. That was a short time after his wife died. 
Q. Was Katherine's name mentioned at that time? 
A. Yes. 
Q. What was said, if anything? 
A. He said he had turned over all his bank stock, 

given her the bank stock and the water stock 
Q. Now, did you have any conversation with him 

after that with reference to Katherine? 
A. I never talked to him-that is, I never broached 

the subject; he talked to me different times. 
Q. What did he say after that on any occasion that 

you now recall ? 
A. He told me that he had turned over part of his 

government bonds to her. 
Q. How long ago was that conversation? 

3 0 A. Oh, it must have been four years ago. 
Q. Did he say anything else that you recall, at that 

time, as to why he did it? What happened? State any 
other conversation at that time that you remember. 

A. Only that he wanted to see that she had those 
things, that he hadn't made provision for her in his will. 

i , 
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Q. Now, did you have any other conversation m 
which he said anything in reference to Katherine? 

A. I had a conversation with him- What about? 
Q. About Katherine, bonds, or anything else with 

reference to Katherine? 
A. A couple of months before he died he told me that 

he had turned over the balance of the bonds to her. 
Q. To Katherine? 
A. Yes. 
Q. Where was that conversation? 
A. In his house. 
Q. Where? 
A. 
Q. 
A. 
Q. 

In his dining room. 
How did you happen to be there that day? 
He was sick. 
What was the trouble? 

A. He had a heart attack. 
Q. Just what was said by yourself or by him prior to 

that? 
A. I told him these attacks were coming harder and 

harder all the time and more frequent, and some of these 
times one of them would take him off, and if he had any-
thing he wanted to attend to he had better do it. 

Q. What was said by him? 
A. He told me he had attended to everything. He 

said he had given her all his bonds. 
Q. Did he say anything about his will? 
A. Not at that time. 

By THE COURT: 

Q. Well, at any other time? You say he did not say 
anything about his will at that time? 

A. No. 

10 
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Q. Diel he say anything about it at any other time? 
A. He told me after he -made his will, that was after 

his wife died. 
Q. Diel he ever speak about a will at any other time? 
A. Yes, he said that the balance of his property was 

recorded in his will, but the bonds were not mentioned 
and had nothing to do with the will, and he turned them 
over to ,Katherine so as everything would be straight. 

lO Q. When was it he told you that? 
A. That was in December, I think, 1925. 
Q. · A month or two before he died? 
A. Yes, sir , a month and a half or two months be-

fore he died. 
Q. Diel you know these bonds had been obtained by 

him as the price of the farm? 
A. Yes. 
Q. And did you know that in his will he had origin-

ally left the farm to these seven relatives? 
~o A. Yes. 

Q. And you knew , therefore, that the giving of the 
bonds to Katherine deprived these seven relatives of what 
they would have got if he had not sold the farm and 
given the proceeds to Katherine? 

A. Yes. 
Q. Diel he ever say why he did it? 
A. He spoke of the farm that he didn't consider it 

worth much until the war started and the Ingersoll people 
wanted to build a factory; they had a factory, and they 

0 o were buying up different farms in that locality, which 
was supposed to keep other plants out. 

Q. Is that all he said? 
A. All I can remember just now. 
Q. I asked you whether or not he had said anything 

about why he had made the change, instead of having 

I. . 
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thes<:; seven relatives get the bonds or the farm he had 
given the proceeds to Katherine Stryker? 

A. He said that Katherine had been with him all that 
time and had taken care of him and he regarded her as 
his daughter. 

Q. And he gave it to his daughter? 
A. Yes. 
Q. Well, I understand you to mean that he explained 

that, when he had left this farm to these seven children, 1 0 
or these seven relatives in his will , he didn't consider it 
worth much? 

A. Not so much at that time. Land was not of much 
value in that vicinity at that time. 

By MR. SMITH : 

Q. Doctor, do you recall one time when Steward 
Heitsman came to your office after going to the bank , 
and you found him there in a bad condition in front of 20 
your office ? 

A. Yes, sir. 
Q . When was that, as near as you can tell? 
A. That was a few weeks after his wife died. 
Q. What was his condition at that time? 
A. He was very low. 
Q. What was he suffering from? 
A. Heart trouble. He couldn't get in the house. He 

was pale, his lips were dark. We carried him in and put 
him on the couch, and for twenty minutes you couldn't ;{ 0 
detect his pulse. We thought he was gone, or was going. 

Q. How long was he in that condition? 
A. He was in that condition about twenty minutes, 

and I kept him quiet and wouldn't allow him to be moved 
at all until between eight and nine o'clock that night, and 
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then I went in my office and had four men come in and 
they carried him over and put him in his bed. 

Q. Was he able to talk after a while? 
A. Later on , oh, yes. 
Q . What was said by him when he was able to say 

anything? 
A. Well, for a while he didn't talk very much, and 

I don't know what he did say. It was mostly about his 
10 condition , what he said. 

20 

:10 

Q. Did he ask for anyone? 
A. He asked for Katherine. 
Q. Now, did he recover from that temporary condi-

tion so as to be able to walk after that? 
A. Yes , sir. 
Q. Did he go to the bank after that? 
A. Oh, yes. 
Q. That was just a heart condition? 
A. Oh, yes. 
Q. At any time during your visits at the house did 

you ever see any attempt on the part of K'atherine to ex-
ercise any influence on her uncle with respect to business 
matters, at all? 

A. No. 
Q. Diel you see any influence exercised by anyone? 
A. No. 
Q. Do you know how often Katherine was away dur-

ing the past ten years ? 
A. N ot very frequently. 
Q. Can you tell us about how often she was away? 
A. She went to Washington, D. C., to the D. A. R. 

meeting a couple of times and went to Poughkeepsie one 
clay, and another clay to New York and two or three days 
to Boston. She didn 't go much. 

ii 
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Q. What was her condition during the past five 
years with reference to her health? 

A. Fair. 
Q. During that time was she seriously ill? 
A. Yes, she was seriously ill. 
Q. What was she suffering from? 
A. She had acute Bright's disease, dropsy through 

the arms, head, face, body, neck, legs-about twice her 
natural size. 

• I) 

Q. Doctor, about how long did that illness ccntinue? · u 

A. Two weeks. 
Q. How long before she fully recovered from that 

condition? 
A. Oh, some little time. 
Q. During that time was she able to look after her 

Uncle Steward? 
A. Oh, not when she was sick. 
Q. Who looked after him then? 
A. He attended to himself. '.'.2 J 
Q. And got his meals for hims elf and his brother ? 
A. Yes. 
Q. Anyone there to look after ,Katherine? 
A. We had Katherine in the hospital for two weeks. 

I attended her in the hospital. 
Q. Were you called in the last illness of Steward 

Heitsman? 
A. Yes, sir. 
Q. Where was he taken sick? 
A. Down stairs, I think. 
Q. In the kitchen of his home? 
A. In the dining room ; yes, the dining room. 
Q. When you went there was he conscious? 
A. Yes, sir. 

30 
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Q. Did you talk to him? 
A. I did. 
Q . And what was the cause of his death? 
A. Heart failure; heart weakness. 
Q. \Vas it a natural death? 
A. Perfectly natural. There \Yas nothing given him 

to hurry his death, whatever. 

CROSS EXAMINATION 

By MR. GEBHARDT: 

Q. You are quite friendly with Miss I~atherine Stry-
ker, Dr. West? 

A. Yes. 
Q. And have been for a good many years? 

20 A. Yes, sir. 
Q. I think that you said it was shortly after his 

wife's death that he had this very severe attack when you 
could not detect his pulse? 

A. Yes. 
Q. Is that right? 
A. It is. 
Q. And he had attacks of heart trouble right on down 

to the one that took him off, from time to time? 
A. For several years he didn't have any attacks. They 

came later on in life, but he had a very severe attack two 
SO or three weeks after his wife died. 

Q. Two or three weeks after? 
A. Yes, sir. 
Q. These attacks came on the last six or seven years 

of his life. Would that be about right, do you think? 

I ' 
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A. I would say th e heart attacks came about the last 
three years. 

Q. And as time went on they became more frequent 
and more severe ? 

A. More severe. 
Q. And on those occasions it was necessary for you 

to attend him very frequ ent ly? 
A. Quite frequently. 
Q. You said, Dr. West, that he would not allow him- 1 0 

self to be persuaded by anyone? 
A. Yes. 
Q. Can you tell me of any specific instance when you 

noticed that trait in him? 
A. I always noticed it in him. 
Q. Always? 
A. Yes. 
Q. Can you give me any specific instance of that? 
A. No. I have noticed it at times ·when they would 

want him to do something and he would exercise his own 
judgment and with. regard to his clothing , etc., you 
couldn't persuade him. 

Q . That was with referenc e to personal matters, his 
own clothes , etc? 

A. Personal matters. 
Q. Can you remember any specific instance that par-

ticularly impressed its elf on your mind so that you recall 
it yet today? 

A . I know that whatever he said was law and had to 
be obeyed in his house. 

Q. Yes, you have said that before, can you give me 
any particular instance of that that has impressed itself 
on your memory? 

A. Well, yes, there have been times when I have 
known that the son wanted to go out, wanted to go to 

20 
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town and he would tell him to stay home and he wo11lcl · 
plead with him . He would go and plead with . him to 
go and he said, -1 'N o," and when he said no he meant no. 

Q. How long before his death? 
A. I don't know. 
Q. Fifteen or twenty years? 
A. Yes, sir, longer than that. 
Q. Longer than fifteen or twenty years? 
A. Yes . 
Q. Do you recall any other instance of that nature? 
A. Many a time I wanted him to go out riding with 

me. His barn and my barn were located side by side and 
I wanted him to go out with me but I couldn't persuade 
him to not unless he felt just like it. 

Q. And, did he ever discuss his business affairs with 
you outside of the time you have mentioned here on di-
rect examination? 

A. Yes, sir. 
2 0 Q. Was he a man who frequently discussed his busi- . 

ness affairs with people, or only infrequently? 
A. Oh, when it come to financial business he never 

said much to anyone. I don't believe he ever mentioned 
financial business outside of his family, Key Stryker, 
John Martin and myself. 

Q. And he didn't mention it to you people very of-
ten? 

A. Well, he talked to me oftener, I guess, than to 
anybody else. I lived in his house for some time under 

0 o the same roof and I was over there every day a half a 
dozen times sometime. 

Q. You were very friendly with him and his family? 
A. Very friendly. 
Q. Did he have hardening of the arteries? 
A. Yes. 
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Q. Does 7 that affect the activity of the brain to some 
extent some times? 

A. Not necessarily. 
Q . Does it in some instances ? 
A. It might, yes. 

By THE COURT: 

Q. Did it in his instance? 
A. No, sir. 

By MR. GEBHARDT: 

Q. Coming down to these conversations, Doctor, will 
you repeat to me the first conversation in which he said he 
and Katherine ·were left alone in the world? 

A. When do you mean? 
Q. You said on one occasion he said to you, he and 

Katherine had been left alone in the world? :2· J 
A. Yes,,, 
Q. Give that conversation again, please? 
A. He told me that he and Katherine were left alone 

in the world. 
Q. Is that all? 
A. Yes. 
Q. What did he say about his brother, Frank? 
A. Well, he said Frank was there. 
Q. How is that? 
A. Frank, he referred to Frank as getting along in 0 o 

years and couldn't depend on Frank as far as care was 
concerned. 

Q. The only one he had to depend on was Miss 
Katherine? 

A. Yes, sir. 
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Q. All right, now, give us the rest of that conversa-
tion, will you please? 

A. The conversation at what time? 
Q. What you just started here, in which he said he 

and Miss Katherine were left alone in the world? 
A. He said he was going to look after her. 
Q. Was that all that conversation? 
A. No, he spoke of giving her the bonds. 
Q . But that was later, wasn't it? 
A. About three years before-
Q. I am speaking of this conversation where he said 

he and Katherine were left alone in the world and he 
intended to provide for her? 

A. Yes. 
Q. Was anything else said m that conversation? 
A. I often heard him-
Q. In this particular conversation? 
A. I heard him repeat at different intervals referring 

2 0 to he and Katherine being alone. 
Q. And that he was going to make a will and pro-

vide for her? 
A. Yes . 
Q. Can you give me the last time he told you that, the 

approximate date of that? 
A. Well, the last time he was talking pertaining to 

her was in December, 1925? 
Q. The last time where he said to you as you say 

he said to you frequently, that he intended to provide 

3 0 for her by his will, or something to that effect? 
A. · He said so different times. 
Q. When was the last time he said that? 
A. Well, he said that he was telling me three years 

before his death that he had provided for her. 
Q. That he had provided for her? 



Heston R. T¥ est) Cross 

A. That he had provided for her. 
Q. Did he say how he had provided for her? 
A. Yes, sir. 
Q. What did he say? 

283 

A. He told me he had given her $15,000 of bonds. 
Q. Diel he say how he had done that by his will or 

how? 
A. He said he had given her the bonds. 
Q . The bonds themselves? 10 
A. Yes, sir. 
Q. mv, can you give me as near as you can, the 

date when that conversation took place? 
A. About three years before he died, approximately. 
Q. Three years before he died? t 

A. Yes, sir, it might have been a little more or it 
might have been a little less, in the neighborhood of three 
years. 

Q . How did he come to tell you that, do you know? 
A. I don't know how he come to tell me. He was 20 

talking about Katherine and his being sick and his heart 
attacks. 

Q. Referring to that conversation again, can you give 
me as nearly as possible the exact words he used when 
he told you that? 

A. I can't gve you the exact words . 
Q . You can't? 
A. No, sir . 
Q. Well, give them to me as near as you can? 
A. "I have given ,Katherine fifteen thousand of my 3 O 

Government bonds. She has those in her possession." 
Q. That is as near as you can recall, was it? 
A. Yes, sir. 
Q. Then, the last conversation you said, he told you 

he turned over to her the balance of the bonds ? 
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A. Yes. 
Q. Is that right? 
A. Yes, sir. 
Q. And you said at that time he was sick with a heart 

attack? 
A. Yes, sir. 
Q. Is that correct? 
A. Yes, that was in December. 
Q. Was he in bed at that time? 
A . He had been in bed sick. The se heart attacks, 

they wouldn't last long. It goes down quickly. I give 
him a hyperdermic injection or two and the next day 
he would be around. 

Q. But he was sick when he told you that?' 
A. Yes. When he had the attacks he wouldn't tell 

me much then. He was too sick to tell me. The next 
day I would go in and see him and as a rule then he would 
be very talkative. 

Q. Tell me the conversation again in which he refer-
red to' his will , in which he said he had not mentioned the 
bonds in his will? 

A. Oh, that was a little while after Mrs .-he spoke 
of his will after Mrs Heitsman had died a few weeks. 

Q. A few weeks after her death? 
A. Yes. 
Q. When was the conversation and what was it in 

which he said he had not mentioned the Liberty Bonds in 
his will? 

A. Oh, that was later on. 
Q. About when? 
A. Three years before he did. 
Q. Three years before he died? 
A. Yes , sir. 
Q. And just give me that conversation again . 
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A. He said that he had given Katherine fifteen thous-
and Government Bonds. 

Q. Yes? 
A. And he referred that he hadn't mentioned that, 

that part wasn't in his will. 
Q. That he had not mentioned the Liberty Bonds in 

his will? 
A. No, he didn't have any Government Bonds in his 

will at that time. When he made his will I don't think he 1 o 
had any Government Bonds . 

Q. Diel he say whether or not he had them at the 
time he made the codicil to his will? 

A. I don't know nothing about the codicil. 
Q. He never mentioned that to you? 
A. I heard the codicil mentioned but I don't know any-

thing about when it was or what it was. 
Q. You don't know that? 
A. No. 
Q. You are sure that conversation took place three ''.2 () 

years before his death? I understood you on direct ex-
amination to say it took place in December, 1925? 

THE COURT-That was the second conversation. 

A. In 1925 he told me that he had given Katherine 
the balance of his Government Bonds. 

Q. Any mention made at that time that they were not 
in the will? 

A. He did mention it ~hat they weren't in the will. 3 o 
Q. In the same conversation? 
A. I think he mentioned it. 
Q. When? 
A. At that time. 
Q. After Miss Katherine had the attack of Bright's 
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disease she made a complete recovery so that since that 
time she has been in very good health? 

A. Yes. 
Q. You referred to this farm that Steward K. Heits-

man owned, Doctor? 
A. Yes. 
Q. That farm is located on what was at that time the 

outskirts of Phillipsburg? 
10 A. Yes. 

Q. And is now one of the suburbs of Phillipsburg ? 
A. Yes. 
Q. And for quite a long time that has been a very 

valuable piece of property? 
A . Not until the war time , not so very valuable. 
Q. Do you mean the time we got in the war or 1914? 
A. The time we got in the war. 
Q. From 1917 on down? 
A. Yes, I can give you an idea of the value of a farm 

20 between the Ingersoll Plant and Phillipsburg. I had an 
option on it for $7,000 by J. I. Blair Reiley. 

Q. When was that? 
A. After the Ingersoll Plant moved to Phillipsburg . 

By THE COURT: 

Q. That doesn't mean anything to me. \Vhen was it 
that the Ingersoll Plant located in Phillipsburg? 

A. Twenty-five years ago, maybe a little more. That 
3 0 was 56 acres. I had an option on it that lasted for a few 

clays at $7,000 . 
Q. How big was Mr. Heitsman's farm? 
A . I think it was 88 but that wasn't located like this 

farm. It was located away off from the Ingersoll plant. 
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By MR. GEBHARDT: 

Q. From 1917 down it has been a ·valuable piece of 
property, is that so? 

A. Yes. 

RE-DIRECT EXAMINATION 

By MR. SMITH: 

Q. Is there a large vacant tract of land between this 
farm and Phillipsburg owned by the Roseberry family? 

A. Yes. 
Q. Was that unbuilt and undeveloped at the time tlfrs 

farm was sold ? 

THE COURT-It was unbuilt if it was vacant. 

Q. Was it not laid out? 
A. Yes. That is, the farm I had the option on. 
Q. That was practically up against the built up sec-

tion of Phillipsburg? 
A. Yes, sir. 

RE-CROSS EXAMINATION 

By MR. GEBHARDT: 

Q. This farm has become very valuable smce that 
time? 

A. Yes, sir. 
Q. It was very valuable in 1918 down to the present 

time? 

10 
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A. Yes. 
Q. And quite largely built upon now? 
A. Yes, there are some building, buildings gomg up 

on it. 

By THE COURT: 

Q. When did the increase 111 real estate values take 
place there in 1917 or 1918? 

1 O A. After the war started. The Ingersoll plant had 
located there and during the war-

Q. I want to know what year it was that that increase 
took place? 

A. The big increase come after we entered the war. 
Q. How long after we entered the war? 
A. About two years and as it kept building up it kept 

increasing. 

o By MR. GEBHARDT: 

Q. Hadn't there been a very large increase in the value 
of real estate when he sold the farm? 

A. There was an increase in the va lue of the lots in 
Phillipsburg near the center of the town, the hill section, 
lots doubled in value, but on the outskirts of the town, 
over in Delaware Park, there were lots sold for $25, 50 
foot front and 175 feet deep. 

Q. At what time? 
A. Just a little while before that, before the war, and 

this De laware Park that I speak of, Heitsman's farm was 
beyond that yet. 

Q. Assuming that at the time Mr. Heitsman sold his 
farm in 1918 he received $30,000 and perhaps more than 
that for the farn1, would you then say the increase in 
real estate values had begun or had taken place before-
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A. Not much before that. 
Q. In your opinion this farm was worth about $30 ,-

000 quite a while prior to that? 
A. No, sir. 
Q. How do you reconcile it? 

THE COURT-That is what he said. 

A. Before it was sold I wouldn't give $8,000 for it. 
Q. How long before the farm was sold did this in-

crease start ? 
A. About the time it was sold. 'I'hat is the time the 

Ingersoll plant was buying up those farms. 
Q. That is about the time? 
A. Yes. 
Q. Can you give me any information about real es-

tate values outside of this one farm which you had an 
option on in that vicinity? 

10 

A. Any others? · 2 0 
Q. Yes? 
A. Yes, there was one , there was the Klym~r farm. 

THE COURT-I don 't see that this is worth while. 
It is a matter of common knowledge that there was an in-
crease in real estate values in 1918. The Court will take 
judicial notice of that. It has nothing to do with the 
main question of cost. 

MR. GEBHARDT-The question is withdrawn. 30 
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KATHERINE - N. STRYKER, the above named de-
fendant , being duly sworn in her own behalf, testifies as 
follows: 

DIRECT EXAMINATION 

By MR. SMITH : 

Q. 
A. 
Q. 

You are the Katherine Stryker in this suit ? 
Yes. 
The defendant? 

A . Yes. 
Q. How old are you? 
A. Forty-two. 
Q. How long have you lived with your aunt, Mrs. 

Emma Heitsman and her husband, Steward Heitsrnan, up 
to the time of Steward Heitsman's death? 

A. Thirty-four years , I came to Phillipsburg in J anu -
ary, 1892 . 

Q. Thirty-four years? 
A. Thirty-four years. 
Q. What were you doing 111 1916 , at the time your 

aunt died? 
A. Teaching school. 
Q. How long was your aunt illl? 
A. Two days. 
Q. After that, what did you do? 
A. I stayed home. 
Q. And did you ever go back teaching again? 
A. I did not. 
Q. You stayed home with you uncle? 
A. Yes. 
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Q. How did you happen to stay at home with your 
uncle? 

A. He asked me. 

MR. GEBHARDT-That is objected to on the ground 
that the answer to the question apparently is likely to re-
late to a transaction with the decedent. 

THE COURT-There has been a good deal in the 
testimony concerning that. You do not represent the Ex- IO 
ecutor. 

MR. GEBHARDT-No, sir, but I do represent a 
party to the suit, and she does not want to be bound by 
anything the decedent may have said. 

THE COURT-In order to save time I will take the 
testimony now and rule on it later. 

· Q. ( Stenographer repeats the question.) 
A. My uncle asked me to. 
Q. And what did you do after you stopped teaching 

school? 
A. I kept l:10use for Uncle. 
Q. And did that continue down to the time of his 

death? 
A. Down to the time of his death. 
Q. From r9r6 until he died in 1926, how often were 

you away? 
A. Not very often. 
Q. Can you tell us just how often? Were you away 

for more than one day ? 
A. I was in the hospital for two weeks when I had 

acute Bright's disease, in r9r 7 and I was in the Easton 
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hospital six clays when I had my tonsils out, that wa s in 
1922. I went to Washington, twice, I think, to the D. A. 
R. meeting and I was away a number of times just for th e 
day, and I was at Boston five days. 

Q. Were they the only times you were away over 
night during that ten years? 

A. A couple of times I was in Trenton at the D. A. R. 
meeting. 

1 o Q. Did you stay over .night then? 
A. I did twice, I think, and I was to Jersey City once, 

over night, too. 
Q. Did you receive any compensation from your 

uncle for acting as his housekeeper and taking care of 
him? 

MR GEBHARDT-That is objected to on the same 
grounds. Will it be necessary Your Honor for me to ob-
ject to each question or may I have a general objection. 

THE COURT-I think you had better object to each 
question. I shall make the same ruling. 

Q. Did you receive any compensation for that? 
A. No regular compensation, no. 
Q. You say, "No regular compensation"? 
A No . 
Q. From whom did you get the money to buy thin gs 

for the house ? 
A. Uncle Steward. 
Q. Steward K. Heitsman? 
A. Steward K. Heisman. 
Q. How often would you get money from him? 

MR. GEBHARDT-Objected to on the same grounds. 
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THE COURT-Same ruling 

· A. Wbenever I needed it. He never gave me an al-
lov,'ance to run the house. 

Q. How often did you go to the bank with him dur-
ing the ten years-

MR. GEBHARDT-The same objection. 

THE COURT-Objection overruled. 

A. I don't know. 
Q. Where would he get the money from ? 

MR. GEBHARDT-I object to that on the same 
ground. 

THE COURT-Same ruling. 

A. From the bank. 
Q. When was the last time he went to the bank? 

MR. GEBHARDT-Objected to on the same ground. 

THE COURT-The same ruling. 

A. I am not sure. I should say two or three years 
before he cliecl, possib ly longer. 

Q. You don't recall the elate? 
A. I don't recall the date. 

10 
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Q. How often did you go with him when he went 30 
t~ the bank during the last ten years of his life? 

MR. GEBHARDT-Objected to on the same ground. 

THE COURT-,-Overruled. 
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A. Well, the last four or five years of his Ii f e I pre-
sume I went almost every time he went to the bank. 

Q. And prior to that? 

MR. GEBHARDT-That is objected to on the same 
ground. 

THE COURT--Same ruling. 

A. Very often. 
Q. When did you start writing out checks for your 

uncle? 

MR. GEBHARDT-Objected to on the same ground. 

THE COURT-Objection overruled. 

A. A couple of years before he died, maybe three, 
I don't know. 

Q. How did you come to do that ? 

MR. GEBHARDT-Objected to on the same ground. 

THE COURT-Same ruling. 

A. He asked me to. 
Q. Who told you what to put on the checks and to 

whom to make them payable? 

30 MR. GEBHARDT-The same objection. 

THE COURT-The same ruling. 

A. Uncle Steward did. 
Q. Who signed the checks? 

L 
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MR. GEBHARDT-Objected to for the same reason. 

THE COURT-The same ruling. 

A. He did. 
Q. Did you ever sign his name to the check? 
A. I never did. 
Q. You did not? 
A. No. 
Q Now, when you went to the bank to go to the safe 

deposit box, who had the keys to his safe deposit box? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. He did. 
Q. Where were they kept? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. In his trousers' pocket. 
Q. How many keys were there to that box? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

Q. Were they fastened together ? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

1 ,) 
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A. He had to have two keys to get in the box. They 
were two locks. He had those two keys on a smaller ring 
and he carried those on a larger ring with his other keys. 

Q. When you went to the box alone where did you 
get the keys ? 

MR. GEBHARDT-I object for the same reason. 

THE COURT-Same ruling. 

A. He gave them to me. 
Q. What would happen after you had gone to his box 

and gone back? 

MR. GEBHARDT--Same objection. 

THE COURT-Same ruling. 

A. I gave them back to him \Yhen I brought them 
20 back and he put them back on a larger ring. 

Q. Did you ever keep them? . 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. I never did. I never had them five minutes after 
I got in the house. 

Q. How did you happen to go to the bank to go into 
3 0 his safe deposit box? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

' ' 
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A. He asked me to. 
Q. Did you, in-how often would your uncle ask 

you to go to the bank for him ? 

it. 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. I don't know, just whenever his business called for 

Q. Did he always request you to go? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. Yes, sir, he did. 

10 

Q. Now there are some checks here and stub books 
and some items that refer to William Laubach and Sons, :? 

0 specifically, for instance, referring to check No. 122, not 
by reference to the Exhibit. The stub, I believe says, 
window shades, where were those window shades used? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. In front of our house. 
Q. Ano ther item here of two nineteen for $rn4.75, 

I 92 I, with reference to rugs, where were those rugs used? 3 o 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 
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A. In the front parlor. 
Q. There are some items here from Bush and Bull, 

check No. 208 for $24.74, sheets and table linen, where 
were those items used? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

10 A. In our house. 

20 

30 

Q. Who made the repairs to No. IIS South Main 
Street during the time your uncle was living? 

A. He paid for most of them. 
Q. What income did you receive from any part of 

that house? 

MR. GEBHARDT-I make the same objection so 
far as it relates to the decedent. 

THE COURT-Same ruling. 

A. I didn't receive any income from him. 
Q. Did you have Miss Silkrnan's-
A. Oh, yes, I got her rent. 
Q. Who paid the taxes on the property? 

MR. GEBHARDT-Sarne objection. 

THE COURT _:_Sarne ruling. 

A. I paid it out of my Aunt's Estate money. 
Q. Did you get the rents from the two houses in the 

rear of the alley, also Sheriff Wieder's property? 

MR. GEBHARDT-Sarne objection. 

(• . 
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THE COURT-Same ruling . 

A. That went into the Estate. 
Q. Out of this rent you paid for the taxes on the 

property including the taxes on r r 5 South Main Street? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. Yes. 
Q. Was the $7.50 a month paid by Miss Silkrnan 

sufficient_ to pay the taxes on r r S South Main Street? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. I would have to figure it up. 
Q .. Wouldit? 
A. I shouldn't think so. 
Q. Don't you know? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. I never figured it out. No, I know it wouldn't be. 

10 

20 

Q. I call your attention to an item here of check No. 
258, January 25, 1923, K. N. Stryker, $roo, hospital and ·30 
ask you what became of the money you received on that 
check? 

MR. GEBHARDT-Sarne objection. 
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THE COURT-Same ruling. 

A. I paid it over to the Warren Hospital. 
Q. Was there anything said at the time that check was 

given by your uncle? 

MR. GEBHARDT-Sarne objectio_n. 

THE COURT-Sarne ruling. 

A. Yes. 
Q. What? 

MR. GEBHARDT-Sarne objection. 

THE COURT--Same ruling. 

A. They were having a drive for the hospital . He 
was going to give $200 and he wasn't able to go to th e 

2 O meetings. He said if he gave me the $100 and it went in 
my name I could have the vote when they had the annual 
meeting. 

Q. There is an item here, check No. 289, Anna F. 
Howell, I think the amount is $16.20, who was Mrs. 
Howell? 

A. The wife of the superintendent of schools in 
Phillipsburg. 

Q. Where did she live? 
A. In Jersey City. 
Q. The check book refers to curtains. 

MR. GEBHARDT-That is objected to , same ground. 

THE COURT-Sarne ruling. 

\ ' 
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A. I bought them at Barnbergers in Newark, curtain 
material it was. 

Q. Where was it used? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. In the house. 
1 0 

Q. I call your attention to item No. 353, check num-
ber, to F. Kline, $80 for a sofa. Who was F. Kline? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. An upholsterer. 
Q. What work did he do on the sofa? 

MR. GEBHARDT--Sarne objection. 

THE COURT-Same ruling. 

A. He recovered the sofa, that belonged to my grand-
mother, and two chairs. 

Q. 'rhey were used in the house of your Uncle Ste-
ward? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. Yes, sir. 
Q. Were you present when your uncle, Mr. Henry 

Walters, agreed upon the sale of the farm? 

30 
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MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. I was. 
Q. What was the amount to be paid for the farm. 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. $30 ,000. 

Q. Were you present when the deed was delivered? 

MR. GEBHARDT-Objected to for the same reason. 

THE COURT-Same ruling. 

A. I think so but I am not sure. 
Q. What did your uncle receive as consideration for 

the farm? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. Thirty thousand Liberty Bonds. 
Q. Now, what became of those Liberty Bonds when 

they were given to your Uncle? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. He rented a box in the Phillipsburg National 
Bank and put them in it? 
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Q. He put them in the box? 
A. Yes. 
Q. Were you with him at the time? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. I was. 
Q. Had he ever had a box before that? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. He had not. 
Q. He had not? 
A. He had a tin box. 

303 

Q. Did he ever have a safe deposit box before that? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. No. 
Q. What became of those bonds later? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

He gave them to. me. 
Q. When? 

MR. GEBHARDT-Same objection. 

10 

'..:() 
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THE COURT--Sarne ruling. 

A. He gave half of them to me as near as I can judge, 
about three or four years ago, possibly more or less, 
more, I should judge. 

Q. Do you recall how long before his death? 

MR. GEBHARDT--Sarne objection. 

THE COURT-Same ruling. 

A. Well, it seems to me it must have been three or 
four years before his death. 

Q. Where was the deli very made ? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. At the Phillipsburg National Bank. · 
Q. At the bank? 
A. Yes. 
Q. What was done with the Bonds? 

MR. GEBHARDT-Sarne objection . 

THE COURT-Same ruling. 

A. He gave them to me. 
3 o Q. What did you do with them? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

j l 
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A. And I put them in my box. 

By THE COURT: 

Q. You mean a separate box? 
A. Yes, sir, in my own personal box. 

By MR. SMITH : 

Q. Where have they been ever sincee? 

MR. GEBHARDT-Sarne objection. 

THE COURT - Same ruling. 

A. In my box. 
Q. What became -of the other $15,000 of bonds? 

MR. GEBHARDT-Sarne objection. 

THE COURT - Same ruling. 

A. He gave those to me. 
Q. When? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. Sometime in September, 1925. 
Q. Where were the bonds at the time? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

305 

10 

20 

30 
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A. In his box. 
Q. ·where was he ? 

MR. GEBHARDT-Sarne objection . 

THE COURT-Same ruling. 

A. He was home. 
Q. vVho got the bonds? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. 1 did. 
Q. How qicl you come to get them? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Same ruling . 

.A. He gave me his key and tolcl me to go get thu 11 
Q. Did he tell you what to do with them? 

MR. GEBI --IARDT-Same objection. 

THE COURT-Same ruling. 

A. Yes. 
::D Q. What? 

MR. GEBHARDT-Sarne objectio n. 

THE COURT-Same ruling. 

-f ., 
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A. He told me to put them in my box. 
Q. Did you put them in your box? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Sarne ruling. 

A. I did. 
Q. Have they been there ever since? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Sarne ruling. 

A. Yes. 

307 

THE COURT-They are not transactions with the 
decedent. They are not open to your objection. 

10 

:w Q. Who cut the coupons in these first fifteen thous-
and bonds which were in your box? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Sarne ruling. 

A. I did. 

Q. Did anyone have access to your box except your-
self? a o 

A. No, sir. 
,Q. Who cut the coupons on the second lot of $15,-

000? 
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MR GEBI-L\RDT-Sarne objection. 

THE COURT-Same ruling. 

A. I did. 
Q. \!Vhat was done with the ~oupons that you clipped 

in the bonds in the first fifteen thousand? 

MR. GEBH \RDT-Sarne objection. 

THE COURT-Same ruling. 

A. I put them in Uncle's bank account. 
Q. How did you come to do that? 

MR GEBHARDT-Sarne objection. 

THE COURT-Same ruling. 

A. Because Uncle always said he handled the money 
and I didn't like to do it. He told me often to put them 
in mine but I didn't like to do it. 

Q. From whom did you get the money for your sup-
port? 

MR GEBHARDT-Sarne objection. 

30 THE COURT-Same ruling. 

A. I had a small income of my own. 
Q. Diel you have any other regular income? 

MR. GEBHARDT-Sarne objection. 

f ' 
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THE COURT-Same ruling. 

A. No. 

309 

Q. After the second lot of bonds had been delivered 
and you cut the coupons, what did you do with those? 

M.R. GEBHARDT--Sarne objection. 

THE COURT-Same ruling. 

A. Put them in my bank account. 
Q. Why did you do that? 

MR. GEBHARDT-Sarne objection. 

THE COURT-Sarne ruling. 

A. Because Uncle didn 't like to write checks any more 
and he told me to. 

• i \ 
'J 

Q. Mrs. ~) 
Heitsrnan has testified that two or three 

months before your uncle died that you said to her, ' 'Aunt 
Lizzie don't you think Uncle Steward ought to let me 
have the Government Bonds, the Liberty Bonds to escape 
the inheritance tax," and also that you wanted your 
Uncle Steward to let you put the bonds in an envelope and 
put his name on it and if you died they were his and if he 
died they were yours, in your box, did you have any such 
conversation? 

A. I have no recollection of it. 
Q. Well, did you have any? 
A. I might have talked that way after his death but 

never before. 
Q. · Diel yot1 ever mention Liberty Bonds to Mrs. 

Heitsman before his death? 

30 
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A. I don't think so. 
Q. You did not? 
A. I don't think so. 
Q. Did you ever ask her that question? 
A. I did not. 
Q. After the death of your uncle, when Mrs. Lizzie 

Heitsman was visiting you, did you say to her, "Aunt 
Lizzie, don't you think the heirs, nephews and nieces 
should let me have the bonds my lifetime and then I 
will will them back to them," and she made no reply to 
that, did you have any such conversation with her? 

A. . I don't recollect. I had not in just those words. 
Q. \!Vhen did you have any conversation with her? 
A. We talked at various times. 
Q. \!Vhat was said with reference to having the bonds 

during your lifetime? 
A. I said I dreaded having to go through Court pro-

ceedings. I would rather give each one of them $1,000 
20 than to have to go through the Courts. · 

30 

Q. Was that after this suit was started? 
A. No, it was in the spring, before I went away. I 

have never seen her since the suit was started to talk to 
her. 

Q. Not since the suit was started? 
A. No. 
Q. At that time was there trouble about these bonds? 
A. No, it hadn't been started. I had had a conversa-

tion, of course, with Mr. McConnel. 
Q. Now, I think it was testified that you entertained 

lavishly, hovv often did you entertain in your uncle's home 
during his lifetime? 

A. I entertained my D. A. R. Chapter every year 
and sometimes a couple of times a year. 

i ) 
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Q. \Vhat kind of eutertainment would that be? 
., \. What kind? 
Q. Yes? 
.,\.. Just an afternoon meeting and I would have re-

freshments, of course. 
Q. Any other? , 
A . I had dinner for the school board once during my 

uncl e's lifetime. I belonged to a little two table card club 
about two years before he died and I entertained them 1 :) 
once or twjce in the winter. 

Q. The card club? 
A. Yes. 
Q. vVas that all the entertainment you had? 
A. I would have dinner parties occasionally, Thanks-

giving time and Christmas time. 
Q. Who would be present at those? 
A. One Thanksgiving time I had Dr. and Mrs. 

Howell and their two children. 0 
Q. That is the superintendent of schools? 
A. Yes, sir, and Mrs. Heitsman \\·as there. 
Q. And your uncle? 
A . Yes, that was the year I ·was going to Court. 
Q. Diel you have any conversation with Mrs. Kuns-

man with reference to these bonds prior to the death of 
your uncle? 

A. I don't recall that I did. 
Q. Well, can't you recollect whether you had or 

. didn 't? 30 
A . Mr. Kunsman? 
Q. Yes? 
A. I don't think I did. 
Q. Did you have any conversation with reference to 

these bonds with reference to Mrs. Dora Heitsman? 
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A. No. 
Q. She has testified, before your uncle died, that you 

talked to her with referencce 'to the $30,000 of bonds, did 
you have -any-

A. I have no recollection of it. 
Q. Did you ever discuss any business matters? 
A. I did. 
Q. Prior to your uncle's death with her? 

10 A. Yes, I did talk with her. 
Q. Did you say to Frank Heitsman or to Henry "\i\Tal-

ters within six months or sometime after the death of 
your Uncle Steward, at the house, "I went through 
Uncle 's box thoroughly and I didn't find that will. If I 
had, I should have changed it instantly"? 

A. I did not. 
Q. Did you ever make such a statement? 
A. I did not. 

2 O Q. To any persons? Did you ever do such a thing? 
A. I did not. I knew his will was not in his box. He 

told Mr. McConnel had it. 
Q. Did the persons who were there, Mr. Walters and 

Mr. Heitsman say, "So you are going to keep what you 
hold?" 

A. No. 
Q. Was there any such conversation? 
A. Not that I know of. 
Q. Or anything like that? 

30 A. Not that I know of. 
Q. Was your Uncle Steward able to walk about the-

house up until the time of his death? 
A. Yes. 
Q. Did he require assistance? 

l ' 
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MR. GEBHARDT-That is objected to on the same 
ground. 

THE COURT-The same ruling. 

A. He came down stairs the morning of the day he 
died alone. 

Q. Came down alone? 
A Yes. 

l 0 Q. How was his mental condition up until the time of 
his death? 

A Fine. 
Q. Now, were you present at Dora Heitsman's or 

rather Mrs. Kirkpatrick 's in 1924 at dinner, with your 
Uncle Steward and your Uncle Frank and had dinner 

, there? 
A. Yes, sir. 
Q. How did it happen that he was assisted across the 

floors of that house? 
A. He wasn't used to hardwood floors. 
Q. Is that the reason? 
A. Yes, sir. 
Q. Did you, after the death of Mrs. Heitsman, did 

you tell Mrs. Dora Heitsman that your uncle had given 
you her household goods, that you wanted it down in 
black and white? 

A I may have. 

20 

Q. Did you say to Mrs. Dora Heitsman, prior to the 
death of your uncle, that your uncle had received a legacy 3 O 
and had told you about it and promised you to give it to 
you? 

A. I very probably did. 
Q. And did you tell her about that legacy and receiv-

ing it at the time? 
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A. I don't recall but I may have. 
Q. Did you ever have any conversations with Dora 

Heitsman, prior to his death, in which you told her that 
your Uncle Seward had been talking about inheritance 
taxes, you had been talking with him about them and 
that you had urged your Uncle Steward to put these 
bonds in your box? . 

A. I don't remember it. 
Q. You don't remember it? 
A. No. 
Q. So as to avoid inheritance taxes? 
A. I don 't remember that I did. 
Q. vVell, did you ever have such a conversation with 

her before your uncle 's death? 
A. Not to my knowledge. 
Q. Do you know whether you did or not? 
A. I don't think I mentioned bonds to anybody before 

:Z 
O 

my uncle's death with the possible exception of Mrs. 
Kline. 

Q. Why? 
A. Because when my uncle gave them to me he mid, 

"Its nobody's business, keep it to yourself." 

MR. GEBHARDT-I move to strike it out. I didn't 
know he was going to testify to that , of course. 

THE COURT-Same ruling . 

. Q. Diel you offer to pay Lizzie Heitsman for corning 
and taking care of your uncle while you were away ? 

A. Uncle offered to. 
Q. Did you? 
A. No. 
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Q. Did you make any attempt to pay her? 
A. I didn't, myself. 
Q. Did he? 
A. Yes, he offered to. -

315 

Q. And what did he do in reference to paying her? 
A. He didn't pay her because she wouldn't accept it. 
Q. How long did she come to stay at your house to 

take care of your uncle during the last two years of his 
life? 10 

A. She came whenever I asked her to. 
Q. Did you request her to come? 
A. Yes, sir. 
Q. · And after your uncle's death, did you request her 

to come and stay with you? 
A. I talked about going and she said she would come 

and keep house for Frank. 
Q. · Was she there after that? 
A . Yes, sir. 
Q. Where were you going? 
A. To Texas. 
Q. Who gave you the money to get the radio? 

MR GEBHARDT-That is objected to on the same 
ground. 

THE COURT-Objection overruled. 

A. Uncle Steward. 
Q. From whom did you purchase the radio? 
A. Mr. Cameron. 
Q. · Hovv much did it cost? 
Q. A hundred and sixty some dollars, I think it was. 
Q. There is an item here, a check for $300, K. N. 

Stryker, was that money given to you? 

20 

30 
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A. Yes. 
Q. By your Uncle Steward? 
A. Yes. 
Q. For what was that money used? 
A. To pay for the radio. 
Q. Was there any money over after that? 
A. Yes, there is some difference between $163 and 

that. 
Q. What was that money used for? 
A. I don't know. 
Q. There is an item here on the checks, \tV arner and 

Company, $241.60, in 1922, what was that for? 
A . An Edison phontograph. 
Q. Was that included in the inventory? 
A. Yes, sir. 
Q. Was that used in the house? 
A. It was. 
Q. Two items here, 1922, Dr. Fisler and the Easton 

2 O Hospital was that for medical services rendered to you? 
A. When I had my tonsils out. 
Q. Did you ever attempt to influence your uncle in 

any way to give you these bonds? 

MR. GEBHARDT-That 1s objected to on the 
same grounds. 

THE COURT-The same ruling. 

30 A. I did not. 
Q. Did you ever influence your uncle or attempt to 

bring any influence on him to give you anything? 

MR GEBHARDT-Objected to on the same ground. 
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THE COURT-Objection overruled. 

A. I did not. 

317 

Q. Did you ever influence your uncle as to anything? 

MR. GEBHARDT-Objected to on the same ground. 

Q. Di_d you ever influence your uncle or did you ever 
attempt to influence him or to bring any influence to bear 
on him to give you anything whatever? 1 U 

A. No. I asked him for things when I wanted him 
to but I didn't use any influence. 

Q. When you wanted things you asked him? 

MR. GEBHARDT-Objected to on the same ground. 

THE COURT-Same ruling. 

A. Yes, sir. 
Q. Would he always accede to your request? 

MR. GEBHARDT-That is objected to on the same 
ground. 

THE COURT-Same ruling. 

A. No. 
Q. What business affairs did you attend to for your 

uncle during the last five years of his life? 

MR. GEBHARDT-Same objection. 

THE COURT-Same ruling. 

A. Whatever he asked me to do. 

30 
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Q. Did you ever do anything of your own initiative? 

MR. GEBH_ RDT-Same objection. 

THE COURT-Same ruling. 

A. I did not. 

MR. SMITH-Cross examine. 

MR. GEBHARDT-May I reserve the right without 
losing the benefit of my objection, to have the privilege 
of cross examination on that subject. 

THE COURT-You may. 

THE COURT-Do I understand that this is your last 
witness, Mr. Smith? 

MR. SMITH-Yes, sir. 

THE COURT-Will you h~ve any rebuttal Mr. Geb-
hardt? 

MR. GEBHARDT-I can't tell, Your Honor, but it 
will be very brief, however, if I do . 

THE COURT-How long will your cross examina-
tion of Miss Stryker take? 

MR. GEBHARDT-I thing a half an hour will be a 
fair estimate. 

Adjourned to Monday, the fourth day of April, 1927 
at 10 :30 A. M. at the State House, Trenton, New Jersey. 
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TESTIMONY 

Testimony taken in the above-entitled cause, at the 
State House, Trenton, New Jersey, on Monday, the 
fourth day of April, 1927, at 11 o'clock, A. M., 

Before HON. MALCOLM G. BUCHANAN, Vice 
Chancellor. 

APPEARANCES 

0. D. McConnel, pro se 
William C. Gebhardt & Son for defendants A.lma 

Hildebrant, Isabella Kirkpatrick, Anna Kunsman and 
Dora Heitsman; 

Smith & Smith, by Mr. Sylvester C. Smith, Jr., for 
defendants Katherine N. Stryker and Frank Heitsman. 

KA THERINE N. STRYKER, resumes the witness 
stand. 

MR. SMITH-I would like to ask the witness a few 
questions which I overlooked the other day. 

THE COURT-Very well, you may. 

DIRECT EXAMINAT[ON (Continued) 

By MR. SMITH : 

Q. What ,;vas done with the checks of Frank Heits-
man that were turned over to yon by your Uncle Ste-
ward?. 

10 
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MR. GEBHARDT, JR-I make the same objection 
as was made at the last hearing. 

THE COURT-Same ruling. 

A. I took them to the bank and had them cashed. 
Q. What was clone with the money? 

MR. GEBHARDT, JR-The same objection. 

THE COURT-Same ruling. 

A. I used most of it for the house. 
Q. And the rest of it? 

MR. GEBHARDT, JR-Same objection. 

THE COURT-Same ruling. 

By MR. SMITH : 

A. Sometimes I used some of it for myself. 
Q. Did you say to Dora Heitsman in Easton, Penn-

sylvania or any place that you had said to your Uncle 
Steward, "\Nell, Uncle Steward, if you give me the se-
curities that you intend me to have in your will I will put 
them in my box to escape the inheritance tax?" 

A. 

A. No. 
Q. Or anything to that effect? 
A. 
Q. 

Q. 

No. 
Did you say anything like that to Dora Heitsman? 

I did not. 
Did you say to Do_ra Heitsman, "Uncle Stev,1ard 
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told me the taxes had to be paid out," Katherine said, 
"Give me the securities you will give me in the will and 
I witl put them in my box " ? 

A. No . 
Q. Did you say to Mrs. Kirkpatrick over the tele-

phoe after the death of your uncle and before the funeral 
that Uncle Steward had told you a short time before he 
died that as the will read , and you lowered your voice, 
Mrs. Kirkpatrick said, "\Vhat was that ," and you replied 1 o 
that Uncle Steward had told you "As the will read so it 
shall be." Did you use those words ? 

A. I did not. 
Q. You didn't? 
A. No. 
Q. Did you say anything like that? 
A. I did not. 
Q. When did Mr. Key Stryker die? 
A. August, 1925. I don't remember the exact date. 

20 Q. In August, 1925? 
A. Yes, sir. 
Q. Did that have any effect on your Uncle Steward? 
A. It did. 
Q. What? 
A. He was very much upset about it. 
Q . Where were you when the conversation took place 

with reference to the bonds in September, 1925? 

MR. GEBHARDT, JR.-I make the same objection 
to that. 

THE COURT-There will be the same ruling. 

A. In the dinjng room. 
Q. Just state what was said at that time. 

30 
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MR. GEBHARDT , JR.-Same objection. 

THE COURT-Same ruling. 

A. Why, my Uncle said that he wanted me to haYe 
the rest of those bonds and he took his keys out of his 
pocket and gave them to me and told me to go down to 
the bank and get them and put them in my box. 

Q. Your Uncle Steward told you that? 
A. Yes, sir. 
Q. Had you spoken to him prior to that time about 

the bonds? 

MR. GEBHARDT, JR.-Same objection. 

THE COURT-Same ruling. 

A. About his giving them to me? 
Q. Yes? 
A. No, I didn't ask him about them. He started the 

conversation. 

CROSS EXAMINATION 

By MR. GEBHARDT, JR.: 

Q. Miss Stryker, you testified, I believe, last week 
when you were on the witness stand that you started to 

'.) write out checks for your uncle a couple of years before 
he died, maybe three. Now. I ask you whether or not, 
in point of fact, it was not about five years before his 
death that you began to write out checks for him ? 

A. I may have written some. It may have been five 

1 
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years that I wrote some of them, not all of them. I wrote 
them when he asked me to. 

Q. Won't you please search your recollection and see 
if you cannot recall that beginning in the month of 
February and for five years before his death that you 
at that time began writing out all of his checks and all 
of the stu]Js and continued to do that from then on down 
to the time of his death? 

A. I couldn't recall it from my memory. 
will show. 

The checks 

Q. You can't recall about that one way or the other? 
A. Do you mean the exact date? 
Q. The approximate date? 
A. I could not. It would seem tc me like three or 

four years. It may have been more or it may have been 
less. 

Q. It might have been as much as five years? 
A. It might be. I wrote them whenever he asked 

IU 

me to. 20 
Q. Now, you testified that you received no regular 

compensation? 
A. Yes. 
Q. What did you mean by that, Miss Stryker? 
A. No regular compensation, just that. 
Q. But, as I understand it, you lived there in the 

household and received from Steward Heitsman money 
to provide for your clothes and for these various trips 
that you went on? 

A. No. 
Q. And for entertaining your friends such as you 

have described here and for your general expenses? 
A. No. 
Q. Is that correct? 
A. No, sir. 

:rn 
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Q. That is not correct? 
A. No, sir. 
Q. Tell me what he did provide for you? 
A. He bought food for the home and occasionally 

he bought me a dress or a coat. 
Q. Is that all he did, Miss Stryker? 
A. He bought things for the house, yes, _ household 

goods. 
Q. And he occasionally presented you with a gift? 
A. Yes , he always did at Christmas time. 
Q. And he did on another occasion when he gave 

you $300 for the radio? 
A. Yes. He enjoyed that himself with me. 
Q. Exactly, but there was a balance over and above 

the price of the radio which, I think, was $163 or some-
thing like that, which you had for yourself? 

A. I used it to pay for the radio. It costs every 
month. 

Q. But the balance of that check you had for your-
self, did you not? 

A. I don 't recall that I did. I don 't recall just what 
I spent it for. 

Q. You can't recall whether you did or not? 
A. No. 
Q. You say that? 
A. Yes, sir. 
Q. What I am now asking you was whether or not 

that was retained by you for your own use ? 
30 A. Not necessarily. 

By THE COURT: 

Q. It was retained by you and you would have felt 
free to use it for yourself if you so desired? 

A. Yes, sir. 
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By MR. GEBH ARDT , JR.: 

Q. Now , I observ e- is it not also a fact, Miss Stry-
ker, that Steward He itsm an paid for your education in 
large part at least? 

A. No, he didn 't. 
Q . Did he pay for any of it ? 
A. Not to my knowledg e, my aunt paid for it. 
Q. Mrs . H eitsman , his wif e? 
A. Mrs. Heitsman paid for it all. 
Q. You mean his wife? 
A. Yes. 
Q. Then it came from one or the other of them? 
A . It came from my aun t, she borrowed most of the 

money from my grandm oth er to pay for it. 
Q. It came from the wife of Steward Heitsman? 
A . Yes. 

10 

Q. And I observe from the checks, there is a check 
dated March 13th, 1919 to K. M . St ryker for $60, do 20 
you recall what that was for or whether it was for your 
own use or not? 

A . I couldn 't tell unless th ere is something to recall 
it to my memory. 

Q. You don 't know? 
A. I can't recall. 
Q. Well , the various checks that are in evidence, 

which are made out to K. N. St ryker, or Katherine N. 
Stryker, whatever it might be, were they checks given to 
you by Steward K . H eitsm.an for your own use? 

A. No, not alway s. 
Q. How man y of th em were, do you know? 
A. I couldn 't tell unless I would see them. If I saw 

the list I could tell what th ey were. 

30 
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Q. All right, I will allow you to examme the list. 

( Showing witness a paper). 

A. The one of March 13, 1919 for $60 I don't recall. 
Q. You don't recall that? 
A. No . 
Q. The next is April 16th? 
A. April 16th was for household money, $25. 
Q. How do you recall that, Miss Stryker? 
A. Because, when Uncle couldn't go to the bank him-

self he would make them out to me for me to go to the 
bank. 

Q. Can you give me any means how you can recall 
that that particular check, that long ago, was not given 
to you personally but was for household expenses? 

A. By the amount of it. 
Q. Did he never give you an amount other than $25? 

2 0 A. I suppose so. 
Q. Did he never give you, yourself, an amount of 

$25? 
A. Not unless it would be for a present. 
Q. I mean for a present? 
A. I mean on Christmas or my birthday. 
Q. That is not the only time? 
A. Yes. 
Q. Proceed? 
A. Then there is one, June 3, 1919, that was for 

30 $50? $25 of that was for house money and the other 
$25 for my birthday . 

. Q. You will observe as you look over that list that 
there are a number of checks that are made out to you? 

A. Yes. 

f ' 
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Q. Can you give me any idea what proportion of 
them were for your own use? 

A. Not very many of them . 
Q. You can't give me any idea of what amount of 

them-what amount they involved altogether, or any-
. thing of that kind? 

A. No, I haveri't figured it up . 
Q. A number of these checks are made · out to the 

department store of Laubach and also to Bush and Bull? 
A. Yes. 
Q. To those two department stores? 
A. Yes. 
Q . I suppose most of tl1em or practically all of them 

were checks to pay for clothes you had pnrcl,asecl for 
yourself there ? 

A. Not necessarily. 
Q. Were they or not? 
A. Some of them might have been. 
Q. Some of them were? 
A. They might have been. 
Q. They were. And can you tell me of any that you 

recall for any other purpose than for clothes for you? 
A .Yes. 
Q. Which? 
A. One to Rader Brothers for covering chairs. 

By THE COURT: 

10 

Q . The checks to these two department stores were ;' ') 
for what? 

A. Household linens. The household linens began 
to wear out and also the pillow cases and sheets and I 
had to get new ones and for new curtains and new drap·· 
enes. 
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By MR. GEBHARDT, JR.: 

Q. Those checks of those two department stores-
that does not appear on the stub that they are spent for 
sheets or table linens, as it does in some instances. The 
other checks that are not so designated I presume were . 
for clothes for you ? 

A. Not · all of them. I bought Uncle's clothes. I 

1 0 bought all of his underwear a,nd shirts. 
Q. Where did you buy them? 
A. At Bush and Bull's. 
Q. 
A. 
Q 

Sometimes at either place? 
Sometimes. 

And sometimes at other places? 
A. Sometimes at Laubach's. 
Q. You said you had an indepen_dent income of your 

own? 
A. Yes, sir. 
Q. How much, about, was that? 
A. Y 01.i want to know just what my securities were? 
Q. No, I was interested to know about what your in-

come was. 
A. I have somewheres about $5,000, income from 

that, from my grandmother and later on I got something 
around $2,000 out of my grandfather's estate , possibly 
not that much, I guess it was about $r ,200. 

Q. The last five years of Steward Heitsman's life-
time, can you give me about what your income amounted 

30 to? 
A. The last five years ? 
Q. Yes? 
A. I should judge around $200. 

!' ' 



I' ' 

Katherine N . Stryher 1 Cross 329 

Q. In other words it was never so large that you 
paid any income tax or made any income tax return? 

A. No. 
Q. At any time? 
A. No , sir. 
Q. Now, you stated , I believe, on direct examination 

that the first half of thi s $30 ,000 worth of Liberty 
Bonds were given to you as near as you could judge, 
about three or four years ago, possibly more or less, 1 J 
"More, I should judge" -

MR. GEBHARDT, JR.-I will withdraw that ques-
tion. 

Q. You stated on direct examination that you were 
present, I think, when the agreement for the farm was 
made, or when the deed was delivered, I don't just re-
call which, that was in 1918, was it not? 

A. I think it was. 
Q. And do you recall the fact that the negotiat10ns 

for the sale of that farm were pending for a number of 
months before the deed was actually made out? 

A. I think they first came to see him some time along 
in August , I won't be sure. It was in the summer time. 

Q. It appears that the deed was dated in August, is 
it not a fact that it was some time previous to that that 
the negotiations for the sale started? 

A. I don 't think very long. 
Q. How long? 
A. I don't know exactly. 
Q. Two or three months previous ? 
A . I don 't think so. 
Q. Well, about how long? 

2J 

30 
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A. I couldn't say. 
Q. About how long do you think? 
A. I wouldn't know definitely but it would seem to 

me that was not over a month. 
Q. Not over a month? 
A. I wouldn't think so. It has been a good while. 
Q. It might have been longer than that, I presume? 
A. It might have been but I don't think so. 
Q. But it might have been? 
A .. Yes, but I don't think so. 
Q. And was there an agreemen! for the sale of that 

farm drawn up, do you know? 
A. Yes, sir, I think there was. 
Q. And that was done sometime be fore the deed was 

made out. I presume there was a search to be made , 
etc? 

A. I think it was a little while before. 
Q . Quite some time before? 
A. Not very long. 
Q. And did Mr. Heitsman have that agreement or a 

copy of the agreement, do you know,-Steward Heits-
man? 

A. I don't know. 
Q . You don't know about that? 
A . No. 
Q. Therefore, you don't know where it 1s now , I 

presume? 
A. No. 
Q. Now, I presume, Miss Stryker, that after this suit 

was begun and previous to the time your cot1nsel filecl 
their answer, that you talked this matter over with them 
and gave them the information upon which tbey based 
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the making and filing of the answer on your behalf in 
this suit, is that correct? 

MR. SMITH-That is objected to. 

THE COURT-This party is responsible for the 
pleadings filed in her name. I don 't think there is much 
use going on with that. 

E A DT R P h . 1 d 10 MR. G -; EH R , J .- er aps , I may w1t1 raw 
that then. 

THE COURT-Yes. 

By _ MR. GEBHARDT, JR.: 

Q. You were the housekeeper in charge of the house 
during the time you kept house for Steward Heitsman 
from the death of his wife down to the time of his death? 20 

A. Yes. 
Q. You managed the household carefully from a fin-

ancial standpoint? 
A. I thought I did. 
Q. You certainly tried to? 
A. Yes. 
Q. You and Steward Heitsman lived m a simple 

way, comparatively speaking? 
A. Yes. 
Q. Is that correct? 
A. Yes, sir. 
Q. You didn't spend any more money, and he didn 't , 

for his support and for the running of the household 
there and his care and so on than was reasonably neces-
sary during all that time , did you? 

30 



332 Katherin e N. Stryher) Cross 

,A. I tried not to. 
Q. Well, you accomplished it pretty well, didn't you? 
A. I think so. 
Q. Have you told us, Miss Stryker, all that was said 

at that time that-on the two occasions when these bonds 
were given to you? 

Q. You told everything? 
A. I think so. 
Q. And have you also told us all that was done on 

10 those two occasions ? 
A. Yes, sir. 

MR. SMITH-The defendant Stryker rests with the 
1mderstanding that we offer in evidence the deposition o f 
Frank Heitsman. 

MR. GEBHARDT, JR.-We also rest. 

20 THE COURT-This transcript of the testimony of 
B. Frank Heitsman, taken before Mr. Samuel Powi s. 
Jr., as Master on April second, 1927, is before me and 
it is agreed by and between counsel that it be received in 
evidence and considered as though it had been taken be-
fore this Court. 

MR. SMITH-Yes, sir. 

MR. GEBHARDT, JR.-That 1s right. 

80 Said deposition is marked Exhibit DS-r. 

MR. McCONNEL-I offer in evidence the agree-
ment of sale of the farm if it can be located. There has 
no copy ever been given to me as Executor and I cannot 
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locate it but I will endeavor to and if we can find it we 
would like to offer it in evidence. 

THE COURT-Well, I am not going to give you time 
to search for it but I suppose counsel will be very glad 
to have it offered in evidence if you find it. 

MR. GEBHARDT, JR.-If Your Honor please I 
would like to have an opportunity in this case to file ] 0 
briefs. 

MR. SMITH-That will be satisfactory to me, Your 
Honor. It is perfectly satisfactory to me to file briefs. 

THE COURT-You may file briefs. In those parts 
of the briefs that deal with the evidence I desire counsel 
not to make a general statement but anything that is of 
any importance I would like you to give it and refer - to· 
the testimony itself. And where counsel say that there '..'. o 
is no testimony upon a certain point I am going to accept 
that as a fact unless opposing counsel point out specifically 
where the testimony is, that counsel says is not in the 
record. Briefs may be in by the first of May. 

:rn 
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(EXHIBIT C 1) 

PHILLIPSBURG NATIONAL BANK 
Name-Stewart K. Heitsman 

Dr. Cr. 
1916 

Jan. 1 Balance $1,204.39 

10 4 2.60 
5 5.79 42.16 

25 18.83 ,> ' 

28 49.80 
29 75.00 

Feb. 11 3.00 
11 25.00 
23 67.36 
24 5.00 

20 29 14.00 
Mar. 10 25.00 

13 249.00 
15 259.00 
24 25.00 

Apr. 20 17.00 
24 23.00 
25 26.30 

May 19 43.00 
31 10.61 

30 June 16 25.00 
July J 11.42 

6 62.80 
13 25.00 

Aug. 1 18.53 
4 11.74 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

N arne-Stewart K. Heitsrnan 

Dr. Cr. 
1916 

Aug. 8 25.00 
28 25.00 

Sep. 6 12.64 10 
20 25.00 

Oct. 3 11.50 
13 25.00 

Oct. 30 25.00 
Nov. 14 50.00 

20 4.15 
Dec. 6 328.00 

7 135.00 
20 81.55 

20 21 25.00 
30 10.00 

1917 
Jan. 2 30.00 

4 25.00 
30 80.00 

Feb. 14 60.00 
16 25.00 

Mar . 6 291.56 
17 25.00 30 

30 25.00 
Apr. 21 25.00 

26 50.00 
May 11 26.01 
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PHILLIPSBURG NATIONAL BANK 
N arne-Stewart K. Heitsrnan 

Dr. Cr. 
1917 

May 29 25.00 
' \ 

17 140.00 
June 11 114.97 

10 12 4.95 
20 13.80 I l 

22 25.00 
26 25.00 

July 2 17.00 
13 25.00 
27 25.00 

Aug. 7 41.40 
20 25.00 

'...O Sep. 4 25.00 
13 25.00 
14 20.40 
27 28.80 
28 25.00 

Oct. 13 25.00 
17 58.00 
26 25.00 

Nov. 9 188.00 
22 25.00 

30 27 100.00 
Dec. 18 25.00 

21 75.00 
24 50.00 
29 3.38 
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PHILLIPSBURG NATIONAL BANK 
Name-Stewart K. Heitsman 

Dr. Cr. 
1918 

I I Jan. 18 15.24 
21 7.45 

Feb. 26 205.37 
Mar. 11 798.00 1 0 

22 25.00 
J l 

Apr. 3 50.00 
12 500.00 
18 25.00 
18 140.00 

May 2 25.00 
2 3.50 

13 38.39 
June 7 25.00 ~o 

17 50.00 
July 3 25.00 

17 6.60 
19 25.00 

Aug. 3 25.00 
16 25.00 
30 25.00 

Sep. 17 25.00 
27 25.00 

Oct. 9 25.00 30 
21 25.00 

Nov. 1 25.00 
7 188.00 

19 29.74 
Dec. 2 25.00 
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PBlLLlPSBURG NATIONAL DANK 
N arne-Stewart K. Heitsrnan 

Dr. Cr . 
1918 

Dec. 9 25.00 
17 25.00 
18 631 50 

10 
21 16.76 
23 25.00 
27 83.45 

1919 
Jan. 10 25.00 

28 25.00 
Feb. 11 8.90 

14 25.00 
28 25.00 

~O Mar. 13 60.00 
17 1,111.68 311.60 
21 25.00 

Apr. 4 25.00 
16 25.00 686 .23 
28 25.00 

May 10 200.00 
15 72.40 
28 25.00 

June 2 25 .00 637.50 
::o 3 50.00 

13 25.00 
18 10.50 
27 25.00 

July 10 . 25.00 
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PHILLIPSBURG NATIONAL BANK 
Name-Stewart K. Heitsrnan 

Dr. Cr. 
1919 

July 23 25.00 
Aug. 6 25.00 

11 25.00 
15 25.00 
28 25.00 

10 

Sep. 10 25.00 
22 25.00 

Oct. 3 25.00 
15 25.00 140.00 
30 30.00 

Nov. 7 50.00 
14 25.00 
25 25.00 

Dec. 3 25.00 ~o 
15 25.00 642.26 
18 4.76 
22 5.42 
29 25.00 
30 8.84 
30 25.00 

1920 
Feb. 6 25.00 

13 25.00 :rn 
27 25.00 

Mar. 1 20.00 
2 59.20 
8 50.00 
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PHILLIPSBURG NATIONAL BANK 
N arne-Stewart K. Heitsman 

Dr. Cr. 
1920 

Mar. 17 25.00 
25 50.00 
26 27.00 

10 29 5.60 
30 20.00 

Apr. 8 25.00 
16 25.00 140.00 
29 25.00 

May 12 25.00 
19 25.00 
29 25.00 

June 2 711.92 6.F .50 

20 9 25.00 
16 25.00 
25 8.30 
29 25.00 

July 3 88.00 
8 25.00 

20 4.93 
22 25.00 

Aug. 6 25.00 
23 25.00 

30 Sept. 2 25.00 
10 25.00 
23 50.00 
29 25.00 

Oct. 13 50.00 140.00 
22 100.00 
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PHILLIPSBURG NATIONAL BANK 
Name-Stewart K. Heitsrnan 

Dr. Cr. 
1920 

Nov. 1 5.67 
25.00 

18 25.00 637.50 
Dec. 3 23.00 

10 25.00 10 

18 25.00 
28 25.00 
30 25.00 

1921 
Jan. 21 25.00 
Feb. 4 25.00 

18 25.00 
Mar. 18 24.40 20 

19 57.00 
59.50 

26 25.00 
Apr. 4 25.00 

8 50.00 
15 25.00 140.00 
29 25.00 

May 16 25.00 
26 7.28 
27 25.00 30 

June 4 25.00 
9 637.50 

15 25.00 
23 24.74 
25 25.00 
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PHILLIPSBURG NATIONAL Bi\NK 
Narne-Ste,vart K. Heitsma11 

Dr. Cr. 
1921 

July 6 25.00 
8 116.00 

29 25.00 
1 0 Aug. 9 25.00 

20 50.00 
31 20.00 

Sep. 13 50.00 
28 35.50 

Oct. 3 31.90 
5 104.75 
5 50.00 

24 50.00 140.00 
20 Nov. 18 25.00 

30 12.30 
9.92 

37.49 
Dec. 2 50.00 

19 637.50 
23 50.00 

1922 
Jan. 14 34.50 

30 24 2.50 
27 50.00 

Feb. 21 50.00 
Mar. 4 241.60 

25 23.80 
Apr. s 50.00 
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PifILUPSDURG NATIONAL B/\NK 
Name--Stc,\ ·,ut K. Heitsrnan 

Dr. Cr. 
1922 

May 2 150.50 
8 50.00 

20 37.50 
24 36.50 1 ;) 

29 50.00 637.50 
.-, ' 

June 22 50.00 
July 1 24.68 

6 117.25 
11 8.00 
20 31.70 
21 50.00 
31 59.50 

Aug. 11 50.00 :? 1 
Sep. 1 50.00 

27 50.00 
Oct. 16 50.00 180.00 

25 63.05 
Nov. 1 50.00 

17 50.00 
24 (>37.50 

Dec. 14 50.00 
1923 

Jan. · 2 25.50 30 
5 50.00 

20 11.90 
26 100.00 

100.00 
31 50.00 
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PHILLIPSBURG NATIONAL BANK 
Name-Ste, ;yart K. Heitsman 

Dr. Cr. 
1923 

Feb. 7 10.00 
14 6.10 
16 · 50.00 

10 21 11.90 
Mar. 9 11.90 

23 11.90 ... . 

28 50.00 
Apr. 13 50.00 180.00 

17 11.90 
24 50.00 

May 4 50.00 
12 44.40 

20 
14 19.54 
17 11.90 
23 50.00 637.50 

June 6 50.00 
21 50.00 

July 2 50.00 
24 50.00 

Aug. 7 50.00 
23 119.00 
24 19.65 

ao 21.99 
30 50.00 

Sep. 14 50.00 
24 50.00 

Oct. 13 50.00 
27 180.00 



Exhibits 345 

PHILLIPSBURG NATIONAL BANK 
Name-Stewart K. Heitsman 

Dr. Cr. 
1923 

Nov. 2 89.50 
5 50.00 

15 16.20 
21 50.00 10 

Dec. 10 50.00 
' 

50.03 
17 637.50 
21 50.00 

1924 
Jan. 10 50.00 

31 50.00 
Feb. 9 49.37 

18 50.00 20 

Mar. 4 30.00 
29 25.00 
31 50.00 

Apr. 10 47.67 
16 50.00 180.00 
29 134.75 
30 50.00 

May 21 50.00 637.50 
29 50.00 

June 13 38.45 30 

21.20 
18 50.00 
30 50.00 

July 24 50.00 
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PHILLIPSBURG NATIONAL BANK 
Name-Stewart K. Heitsrnan 

Dr. Cr. 
1924 

31 29.36 
Aug. 11 50.00 
Sept. 2 60.00 

10 18 50.00 
19.20 
25.50 

20 26.80 
Oct. 2 50.00 

14 50.00 180.00 
28 50.00 

Nov. 20 50.00 
Dec. 11 50.00 

26 50.00 
20 1925 

Jan. 5 100.00 637.50 
16 50.00 
21 21.08 

Feb. 2 18.10 
5 300.00 

50.00 
24 50.00 

Mar. 21 50.00 
30 Apr. 1 50.00 

2 18.64 
11 61.44 

May 9 50.00 
20 50.00 
22 45.35 
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PHILLIPSBURG NATIONAL BANK 
Name-Stewart K. Heitsrnan 

Dr. Cr. 
1925 

June 1 50.00 637.50 
16 50.00 

July 1 50.00 
16 142.20 1 0 
24 50.00 
27 35.03 

.c-\ug. 6 50.00 
Aug 11.55 

22 50.00 
Sep. 2 50.00 

17 50.00 
28 50.00 
30 16.50 

Oct. 9 50.00 '.! () 

19 80.00 
19 180.00 
22 50.00 

Nov. 12 50.00 
23 50.00 

Dec. 14 50.00 
24 50.00 

1926 
... Oct. 1 1,222.63 30 
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(Exhibits C-3 to C-8) 

Exhibit C-3 consisted of seven deposit slips of Steward 
K. Heitsman in the handwriting of Steward K. Heits-
man, for deposits made in the Phillipsburg National 
Bank and Trust Company, on the following dates: 

10 1/ 5/ 16; 1/ 28/ 16; 1/ 29/ 16; 1/ 30/ 17; 3/ 6/ 17; 5/ 17/ 18; 
11/ 27 / 19. 

Exhibit C-4 consisted of thirty-one deposit slips of 
Steward K. Heitsman in the handwriting of James L. 
Lomerson , cashier of the Phillipsburg National Bank 
and Trust Company, for deposits made in the Phillips-
burg National Bank and Trust Company , on the follow-
ing dates: 2/ 23/ 16; ~/ 13/ 16; 11/ 6/ 16; 12/ 7 / 16; 

20 6/ 11/ 17; 11/ 9/ 17; 2/ 26/ 18; 3/ 11/ 18; 4/ 18/ 18; 
11/ 7 / 18; 12/ 18/ 18 ; 3/ 17 / 19 4/ 16/ 19; 6/ 2/ 19; 
10/ 15/ 19; 12/ 15/ 19 ; 12/ 22/ 19; 3/ 2/ 20; 4/ 16/ 20; 
6/ 2/ 20; 10/ 13/ 20; 11/ 18/ 20 ; 4/ 15/ 21; 6/ 9/ 21; 
10/ 24/ 21; 12/ 19 / 21; 5/ 2/ 22; 11/ 24/ 22;; 1/ 2/ 23; 
12/ 17 / 23; 1/ 5/ 25. 

Exhibit C-5 consisted of four deposit slips of Steward 
K. Heit sman in the handwriting of J. A . Lomerson , for 
deposits made in the Phillipsburg National Bank and 

30 Trust Company , on the following dates: 10/ 16/ 22; 
4/ 13/ 23; 5/ 23/ 23 ; 5/ 21/ 24. 
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Exhibit C-6 consisted of one deposit slip of Steward 
K. Heitsman in the handwriting of Robert C. Bachman, 
for deposit made in the Phillipsburg National Bank and 
Trust Company, on the following date : 5 / 29 / 22. 

Exhibit C-7 consisted of one deposit slip of Steward 
K. Heitsman in the handwriting of H. J. Curry, for de-
posit made in the Phillipsburg National Bank and Trust 
Company, on the following date: 6/ 1/ 25. 10 

Exhibit C-8 consisted of four deposit slips of Steward 
K. Heitsman in the handwriting of Katherine N. Stryker, 
for deposit made in the Phillipsburg National Bank and 
Trust Company , on the following date s : 10/ 27 /23; 
4/ 16/ 24; 10/ 14/ 24; 10/ 19/ 25. 

20 

30 
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(Exhibit C-9) 

PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

10 Safety Deposit Box No. 267 
4 ' 

Date Hour Visited By 
Oct. 24, 1918 10:00 S. K. Hei tsman 
Dec. 17, 1918 1 :55 s. K. Heitsrnan 
May 31, 1919 · 9:45 s. K. Heitsrnan 
Dec. 15, 1919 1 :30 s. K. Heitsrnan 
Dec. 22, 1919 9:55 s. K. Heitsrnan 
July 19, 1920 9 :30 s. K. Heitsrnan 

20 Jul y 30, 1920 9 :25 K. N. Stryker 
Nov. 18, 1920 9 :10 S. K. Heitsman 
June 9, 1921 9 :30 S. K. Heitsrnan 
Dec. 19, 1921 2:25 K. N. Stryker 
May 29, 1922 9:20 K. N. Stryker 
Nov. 24, 1922 10:40 K. N. Stryker 
May 23, 1923 2:25 K. N. Stryker 
Dec. 17, 1923 1 :25 K. N . Stryker 
May 21, 1924 2 :10 K. N. Stryker 
Jan. 5, 1925 9:40 K. N. Stryker 

30 June 1, 1925 9:30 K. N. Stryker 
Sept. 1"' 1925 9 :20 K. N. Stryker J, 
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(Exhibit C-10) 

PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Stock Ledger-Account Stewart K. Heitsman 

351 

SHARES SOLD 10 
Dec. 1, 1882, To E. P. Heitsman ................................................ 10 
Oct. 30, 1885, To L. Segrieves ...................................................... 15 
Nov. 7, 1885, To J. C. Boyer ......................................................... 5 
Jan. 16, 1886, To C. Cline.................................................................. 5 

35 

SHARES ACQUIRED 

Apr. 16, 1879, From W. F. Boileau 20 
Ct£. No. 187 ................................................................................. 12 

June 25, 1881, From I. C. Wyckoff 
Ct£. No. 267 ................................................................................. 7 

Dec. 1, 1882, From S. A Ott 
Ct£. No. 300 ................................................................................. 14 

July 27, 1885, From M. A Heitsman 
Ct£. No. 397 ................................................................................. 15 

Sept. 28, 1885, From G. H. Heitsman 
Est. Ct£. No. 402 ..................................................................... 15 

July 8, 1887, From L Segreaves 30 
Ct£. No. 408 ................................................................................. 2 

March 24, 1916, From E. P. Heitsman 
Est. Ct£. No. 476 ..................................................................... 10 

75 
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DIVIDENDS PAID ON ABOVE STOCK 

Amount 
Date Paid 

1915-Oct. 13 ............................................................ $105.00 
19 16- Apr. 13 ............................................................ 140.00 

10 Oct. 13 ............................................................ 140.00 
1917-Apr. 13 ............................................................ 140.00 

Oct. 13 ............................................................ 140.00 
1918- Apr. 13 ............................................................ 140.00 

Oct. 13 ............................................................ 140.00 
1919-Apr. 13 ............................................................ 140.00 

Oct. 13 ............................................................ 140.00 
1920-Apr. 13 ............................................................ 140.00 

Oct. 13 ............................................................ 140.00 
~O 1921-Apr. 13 ............................................................ 140.00 

Oct. 13 ............................................................ 140.00 
1922-Apr. 13 ............................................................ 140.00 

Oct. 13 ............................................................ 180.00 
1923-Apr. 13 ............................................................ 180.00 

Oct. 13 ............................................................ 180.00 
1924-Apr. 13 ............................................................ 180.00 

Oct. 13 ............................................................ 180.00 
1925- Apr . 13 ............................................................. 180.00 

Oct. 13 ............................................................ 180.00 
30 1926- Apr. 13 ............................................................ 180.00 

Oct. 13 ............................................................ 180.00 
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(C-13.) 

THE EASTO NATIO AL BA I K 

Easton, Penna. 

Statement of Dividends Paid to Stewart K. Heitsrnan 
From January 1, 1915 to and Including January 1, 1926. 

Check 
January 1, 1915 25.50 
July 1, 1915 25.50 
January 1, 1916 25.50 
July 1, 1916 25.50 
January 1, 1917 25.50 
July 1, 1917 25.50 
January 1, 1918 25.50 
July 1, 1918 25.50 
January l, 1919 25.50 
July 1, 1919 25.50 
January l , 1920 25.50 
July 1, 1920 25.50 
January 1, 1921 25.50 
July 1, 1921 25.50 
January l, 1922 25.50 
July 1, 1922 25.50 
January l' 1923 25.50 
July 1, 1923 25.50 
January 1, 1924 25.50 
July 1, 1924 25.50 
January l' 1925 25.50 
July 1, 1925 25.50 
January l' 1926 25.50 

10 

20 
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( C-14) 

FIRS'l' NATIONAL BANK 
of Easton, Pa. 

Dec. 20, 1926 
Mr. 0. D. McConnel, 

10 Phillipsburg, N. J. 

20 

Dear Sir: 
Your letter of the 18th received asking for information 

regarding dividends paid to Steward K. Heitsman. We 
are giving you herewith a list of the dates and the 
amounts: 

May 4, 1915-3 shares, 3¼%-$5.25 
Nov. 2, 1915-3 shares, 3¼%- 5.25 
May 2, 1916-6 shares, 3¼%-10.50 
Nov. 7 ' 1916-6 shares, 3¼%-10.50 
May 1, 1917-6 shares, 3¼%-10.50 
Nov. 6, 1917-6 shares, 3¼%-10.50 
May 7, 1918-6 shares, 3¼%-10.50 
Nov. J, 1918-6 shares, 3¼%-10.50 
May 6, 1919-6 shares, 3¼%-10.50 
Nov. 4, 1919-6 shares, 3¼%-10.50 
May 4, 1920-6 shares, 3¼%-10.50 
Nov. 2, 1920-6 shares, 3¼%-10.50 
May 3, 1921-6 shares, 3¼%-10.50 
Nov. 1, 1921-6 shares, 3¼%-10.50 
May 2, 1922-6 shares, 3¼%-10.50 
Nov. 7, 1922-6 shares, 3¼%-10.50 
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May 1, 1923-6 shares, 3¼%-10.50 
Nov. 6, 1923-6 shares, 3¼ %- 10.50 
May 6, 1924-6 shares, 3¼%-10.50 
Nov. 4, 1924-6 shares, 4% -12.00 
May J, 1925-6 shares, 4% -12.00 
Nov. 3, 1925-6 shares, 4% -12.00 

Very truly yours, 

(Signed) FRANK W. SIMPSON, 10 

Cashier. 
FWS:EIS 



10 

20 

30 
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( C-15) 

The 
PHILLIPSBURG NATIONAL BANK AND TRUST 

COMPANY 
Phillips burg, New Jersey 

December 21, 1926. 
Mr. 0. D. McConnel: 

Phillipsburg, N. J. 

Dear Mr. McConnel : 
At the request of Mr. Barnitt, I wish to advise you 

that Steward K. Heitsman received $597.20 in dividends 
from the People's ·water Company from 1915 to 1926, 
inclusive. 

Nov. 1, 1915 .................................................................. $24.00 
1916 .................................................................. 48 .00 
1917 .................................................................. 48.00 
1918 .................................................................. 48.00 

Mar. 1, 1920 .................................................................. 59.20 
1921 .................................................................. 59.20 
1922 .................................... , ............................. 59.20 
1923 .................................................................. 59.20 
1924 .................................................................. 59.20 
1925 .................................................................. 66.60 
1926 .................................................................. 66.60 

$597.20 

Trusting that this information may serve your pur-
pose, I am 

Very truly yours, 
R. C. BACHMAN) 

For the Treasurer. 



I 
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( C-17) 

ENTRIES TO SAFETY DEPOSIT BOX NO. 200 

BY KATHERINE N. STRYKER 

Date Time 
July 1, 1914 11 :00 10 
Sept. 5, 1914 10 :30 

May 8, 1915 2 :10 
July 9, 1915 1 :35 

Jan. 3, 1916 11 :40 
Feb. 7, 1916 11 :40 
Apr. 1, 1916 9 :14-
July 11, 1916 9:25 

20 
Jan. 15, 1917 1 :SO 
Sept. 11, 1917 2 :10 

•• I~ 
Mar. 2, 1918 1 :15 
July 15, 1918 2:25 
Oct. 24, 1918 10:05 
Dec. 17, 1918 1 :55 

Jan. 9, 1919 2:00 
July 1, 1919 9 :15 30 ... Dec. 15, 1919 1 :30 

Jan. 18, 1920 2:20 
July 30, 1920 9:25 
Nov. 18, -1920 9 :10 
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Jan. 28, 1921 10 :13 
June 15, 1921 10:00 
July 2, 1921 10 :35 
Dec. 19, 1921 2 :25 

Jan. 14, 1922 2 :10 ,. 
May 29, 1922 9:20 
July 7, 1922 1 :30 

1 0 Nov. 24, 1922 10:40 

Jan. 2, 1923 2 :10 
May 23, 1923 2:25 
July 10, 1923 2:30 
Dec. 17, 1923 1 :25 

May 21, 1924 2 :10 
July 1, 1924 10:25 

20 Jan. r' 1925 10:00 J' 

June 1, 1925 9 :30 
Sept. 5, 1925 9:20 ( 

Dec. 18, 1925 2 :15 

Feb. 10, 1926 3:00 
Mar. 17, 1926 1 :30 
Sept. 20, 1926 10:25 
Oct. 6, 1926 9 :45 
Dec. 13, 1926 2:05 

30 

Jan. 9, 1927 2:45 
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( Exhibit C-18 

PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. ,. 

Name-Katherine N. Stryker 

Dr. Cr. 
1920 

Oct. 22 107.50 
Nov. 15 10.80 

18 25.51 
24 78.00 

Dec. 7 4.00 
24 10.00 
31 10.00 60.00 

1921 
Jan. 4 l I.64 ~) J 

5 7.00 
IO 17.00 
12 2.50 
27 5.00 
28 58.00 
29 9.r9 
31 24.51 

16.00 
Feb. 16 12.13 
Mar. 2 9-25 i{ 0 

14 4.75 
16 7.64 
24 2.00 
26 5.50 

Apr. 8 50.00 
29 17.65 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 
Dr. Cr. 

1921 
May 2 26.66 

14 r.94 
June rs 33.55 

10 July 2 60.00 
6 2.25 

27-94 
r6 37.86 
20 6.50 

2.00 
Aug. 30 9.00 
Oct. 3 2.00 

26 r.90 
Dec. 7 5-25 20 21 2-35 

1922 
Jan. r6 I.00 40 .00 

20 2.00 
20 2.50 
30 287.03 

Feb. I 24.30 
3 50.60 
8 9.00 

25 3.00 
30 28 3.00 

Mar. 17 I I 5.00 
31 13.00 

Apr. I 57.18 
5 ro2.50 

21 25.00 



Exhibits 361 

PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 
Dr. Cr. 

1922 
May I 14.30 

12 · 36-47 
13 33-25 
18 3-25 10 
29 38.00 

June I 14.00 
22 30.85 
24 17.30 

July 7 67.50 
8 10.00 

24 14.50 
29 5.00 

Aug. 3 5.00 
7 3.00 20 

15 3.00 
19 8.oo 

Sep. 21 12.00 

Oct. 6 2.50 
Nov. 2 1.50 

15.70 
13 30.00 
16 13.00 
20 2.50 

Dec. 27 20.00 30 
1923 

Jan. 2 147-5° 
3 3.00 
9 2.50 

IO 18.50 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 
Dr. Cr. 

1923 
II 20.00 
17 13.25 

39.75 

10 Feb. I 5.00 
2 18.50 

Mar. 2 II.95 
rr.95 

9 9-72 

Apr. 2 I0.00 
3 Go.oo 

May 2 I0.00 
IO 5.00 
I2 5.00 

20 23 62.57 
June 6 200.00 

2I 5.00 
28 8.oo 
30 ro.59 

July 2 12.00 60.00 
9 3.00 

IO 5.75 60.63 
13 28.00 

Aug. 13 2-75 
30 17 6.50 

2.00 
2I 2.00 

Sep. 5 r,240.79 
13 15.00 
22 8.oo 
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PHILLIPSBURG NATIO AL ILt\ NI< 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 

Dr. Cr. 
1923 

24 14-75 
16.00 
3.00 10 

29 8.oo 
Oct. 3 6.50 

16 I0.00 

26.45 
25 2.00 

27 84.54 
Nov. 3 3.75 
Dec. 4 10.50 

IO 36.18 
t ·- I 75.00 27.62 20 

22 6.50 
26 5.00 

1924 
Jan. 2 I0.00 I 17.50 

II 5.00 
2.50 

IS 2.00 

Feb. 9 5.5o 
29.50 

18 7.00 30 
Mar. 3 6.50 

12.00 

5 21.90 
12 6.oo 
19 25.00 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 

Dr. Cr. 
1924 

24 3.00 

15.00 

10 27 5.00 

29 I0.00 

31 60.00 

Apr. 7 I0.00 

9 5.00 

9 5.00 

16 3.00 

28 43.00 

May 5 I0.00 

6 25.00 
20 I4 22.25 

21 24.50 

June 2 13.10 

5 1,000.00 

IO 2.00 

July I IOI.22 

2 80.00 

3 5.00 

31 6-40 

48.00 

80 Aug. 2 16.00 

26 40.00 

Sept. 6 45.50 
8 20.00 

26 6.75 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 

Dr. Cr. 
1924 

Oct. 2 80.00 
28 40.00 
29 4.50 1 () 

Nov. l 19.00 

7 l l.00 
17 10.Q0 

Dec. 30 10.00 
1925 

Jan. 5 97.5o 
7 40.00 

9-48 
12 5.00 

2.50 '.20 

22 30.00 
31 10.00 

Feb. 2 2.00 

5 300.00 
25 40.00 
26 35-48 

31.54 
Mar. 2 16.00 

5 6.oo 
12 163.25 ;rn 

Apr. 2 2.25 

3 3.00 
6 2.00 

7 3.00 
II 15.98 



366 Exhibits 

PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker · 

Dr. Cr. 
1925 

May l 40.00 
23 5.00 

10 June 6 5.00 
8 30.00 

July 3 40.00 
7 132.62 
9 5.00 

20 15.90 
25 3.00 

50.50 
29 25.00 

20 Aug. 8 14-2 5 
26 40.00 

Sep. IO 56.25 
26 16.27 
29 130.00 

. Oct. 2 60.00 
13 101.17 
24 24-34 
26 40.00 

Nov. 23 l 13.02 
Dec. 9 10.00 

30 4.55 
IO 13.60 

31.10 
10 -93 

12 3.00 
I.00 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 

Dr. Cr. 
1925 

21 50.00 667.93 
26 3.00 

1926 10 
Jan. r' 37.75 J 

18 5.00 
20.65 

20 57.97 
25 17.45 
30 1.00 

Feb. 2 75.00 
8 36.00 

IO 37.5o 
13 50.00 20 

15 35.00 
i ' 16 4.55 

17 2.00 

18 49.50 
23 2.00 

25 5.00 
26 ' 50.00 

Mar. 17 25.00 1,461.68 
18 20.00 

' 21.50 30 
22 31.00 
24 7.IO 
27 6.oo 
31 5.00 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 

Dr. Cr. 
1926 

Apr. 12 50.00 
5.97 

10 13 9-45 
I4 45.55 
15 l I.25 

16 41.60 
150.00 

21 1,000.00 

May 3 40.00 
I4 25.00 
29 15.00 

June 2 l 50.00 ~o 8 50.00 
23 2.00 

26 50.00 318.75 
July 6 2.50 

12 137-5° 
14 16.00 

25.30 
17 l 5.21 

19 5.00 
23 150.00 

30 28 31.90 
Aug. 16 37.00 

17 2.00 

24 25.00 
26 19.50 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 

Dr. Cr. 
1926 

Sep. IO 25.00 
17 4,946. 95 
22 37.5o 10 
28 25.00 

Oct. I 5.00 
2 3.87 
6 2.00 rno.6 6 

I I 2.00 
14 54-15 
18 35.00 
22 25.00 
27 37.50 20 Nov. 15 25.00 
18 35.00 
30 25.00 

Dec. 13 
13 561.2 5 
16 35.00 
18 I I.50 

I0.00 
22 8.oo 
23 35.00 
27 75.00 :rn 

10.50 
31 I0.00 

1927 
Jan. IO 7.10 
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10 

20 Feb. 

30 
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PHILLIPSBURG NATIONAL BANK 
Phillipsburg, N. J. 

Name-Katherine N. Stryker 

Dr. 

10.00 
I I 47.50 
] 2 I 1.50 

, 1.986.78 
14 3o-43 
17 2,000.00 
19 35.00 
21 2.00 
24 5.00 
26 6.oo 

25.00 
31 17.50 

4 I 1.00 
IO 35.00 
15 5.00 
21 2.00 

35.00 
25 5.00 

Cr. 

4; 0 ') 
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(Exhibits C-19 to C-26 ) 

Exhibit C-19 was 19 deposit slips of Katherine N. 
Stryker in the handwriting of James L. Lomerson, 
cashier of the Phillipsburg National Bank and Trust 
Company, for deposits made on the following dates: 
10/ 22/ 20; 11/ 18/ 20; 12/ 31/ 20; 1/ 28/ 21; 4/ 8/ 21; 

1 () 6/ 15/ 21; 1/ 30/ 22; 4/ 5/ 22; 6/ 22/ 22; 7/ 7/ 22; 
11/ 13/ 22; 4/ 3/ 23; 6/ 6/ 23; 9/ 5/2 3; 12/ 17/ 23; 7/ 1/ 24; 
1/ 5/ 25; 2/ 5/ 25; 7/ 7/ 25. 

Exhibit C-20 consisted of twelve deposit slips of Kath-
erine N. Stryker in the . handwriting of Katherine N. 
Stryker, for deposits made in the Phillipsburg National 
Bank and Trust Company, on the following dates: 
10/ 27 / 23; 1/ 2/ 24; 3/ 31/ 24; 10/ 2/ 24; 6/ 8/ 25; 

:rn 10/ 2/25; 11/ 23/ 25; 9/ 17 / 26; 10/ 6/ 26; 10/ 27 / 26; 
12/ 13/ 26; 1/ 19/ 27. 

Exhibit C-21 consisted of six deposit slips of Katherine 
N. Stryker in the handwriti .ng of Robert C. Bachman, 
for deposits made in the Phillipsburg National Bank and 
Trust Company, on the following elates: 7 / 2/ 21 ; 
1/ 16/ 22; 5/ 23/ 23; 7/ 10/ 23; 3/ 5/ 24; 5/ 21/ 24. 

Exhibit C-22 consisted of two deposit slips of Kath-
erine N. Stryker in the handwriting of Robert C. Bach-
man, for deposits made in the Phillipsburg Nati onal Bank 
and Trust Company, on the following elates : 5/ 29 / 22; 
7 / 2/ 23. 

:{ d 
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Exhibit C-23 consisted of two deposit slips of Kath-
erine N. Stryker in the handwriting of Stanley Young, 
for deposits made in the Phillipsburg National Bank and 
Trust Company, on the following dates: 1/ 2/ 23; 
3/ 22/ 26. 

Exhibit C-24 consisted of three deposit slips of Kath-
erine N. Stryker in the handwriting of John E. Wyckoff, 

10 for deposits made in the Phiilipsburg National Bank and 
Trust Company, on the following dates: 12/21/25; 
2/ 10/ 26; 6/ 26/ 26. 

30 

Exhibit C-25 consisted of two deposit slips of Kath-
erine N. Stryker in the handwriting of Charles G. Smith, 
for deposits made in the Phillipsburg National Bank and 
Trust Company on the following dates: 7 / 12/ 26; 
3/ 17 / 26. 

Exhibit C-26 consisted of two deposit slips of Kath-
erine N. Stryker in the handwriting of John T. Youpa, 
for deposits made in the Phillipsburg National Bank and 
Trust Company on the following date: 9 / 29 / 25. 



I 
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(C-28) 

SAFE DEPOSIT BOX AND LEDGER 
Assent to Contract 

.................................................................. 19 ........ . 
I hereby acknowledge to have received this day 

fron1 .............................................................................................................................. 10 
Receipt No .................................................... for one years rent. of 
Safe Deposit Box No ..................................... which receipt em-
bodies the whole contract pertaining to the rental of safe 
Deposit Box, and I hereby agree to be bound by said 
contract. I also acknowledge receipt of ...................................... . 
keys to said Safe Deposit Box 

Witness................................................... Signed .................................................. . 
Appointment of Deputy 2 O 

.................................................................. 19 ........ . 
I hereby designate 

of .............................................................................................................................. as 
my Deputy, to have access to and control the contents 
of the above Safe Deposit Box, until this authority is 
revoked in vvriting· ............................................................................................ . 

Sig·ned ................................................................................................... 3 o 
Signature 
of Deputy ......................................................................................... . 

\Vitness 
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STIPULATION IN LIEU OF EXHIBITS 

C-29, C-30, C-31, C-37, C-38, C-39, C-40 and C-41 
it is stipulated by th~ counsel for all parties that the 
following summary shall be printed . in the State of the 
Case in place of Exhibits C-29, C-30, C-3 l, the checks of 
Steward K. Heitsman, and exhibits C-37, C-38, C-39, 

1 O C-40 and C-41, the check book stubs. 
It is further stipulated that ·where the check numbers 

are preceded by the letter S that the signature on said 
checks was the genuine signature of Steward K. Heits-
man in his own handwriting, and the remainder of the 
handwriting on the stubs in the check book and the checks 
themselves , was in the handwriting of the defendant, 
Katherine N. Stryker, and also that the vvords following 
the amounts of said checks were notations either on said 

20 checks or in the stubs of the check book. 

30 

Check 
No. 

l 17 
II8 
Il9 
120 

121 

122 

125 
126 
127 
128 

Date Payee Amount 
Nov. l, 1918 S. K. Heitsman ........ $ 25.00 
Nov. 18, 1918 W. Kroner . . . . . . . . . . 29.75 
Dec. 2, 1918 S. K. Heitsman . . . . . . . . 25.00 
Dec. 9, 1918 S. K. Heitsman . . . . . . . . . 25.00 
Dec.17, 1918 S. K. Heitsman . . . . . . . . . · 25.00 
Dec. 19, 1918 Wm. Laubach & Sons 

( Window shades) ............ . 
Dec. 23, 1918 S. K. Heitsman ....... . 
Dec. 23, 1918 T. Newman (Coal) ... . 
Jan. IO, 1919 S. ,K. Heitsman ....... . 
Jan. 28, 1919 S. K. Heitsman ...... . 
Feb. l, 1919 F. T. Hawk ........... . 
Feb. 1919 S. K. Heitsman .......... . 

25.00 
83.45 
25 .00 
25.00 

8.90 
25.00 



Check 
No. 
129 
130 

131 
132 

Exhibits 

Date Payee 
Feb. 28, 1919 Cash ................ . 
Mar. 7, 1919 Charles V. Duffy 

( F ecleral Coll.) .. . ............ . 
March 13, 1919 K. N. Stryker ..... . 
March 21, 1919 S. K. Heitsrnan ..... . 
March 4, 1919 S. K. Heitsman ..... . 
April 16, 1919 K. N. Stryker ....... . 

133 
134 
135 
136 

April 28, 1919 S . K. Heitsman ..... . 
May 9, 1919 P'burg Nat. Bank 

Bonds ...................... . 
137 May 14, 1919 Thomas Newman ..... . 
138 May 28, 1919 S. K. Heitsman ...... . 
139 June 2, 1919 S. K. Heitsrnan ....... . 
140 June 3, 1919 K. N. Stryker ......... . 
141 June 13, 1919 S. K. H_eitsman ...... . 
142 June 17, 1919 Frank Miller ......... . 
143 June 27, 1919 S. K. Heitsrnan ...... . 
144 July IO, 1919 S. K. Heitsrnan ...... . 
145 July 23, 1919 S. K. Heitsrnan ....... . 
146 Aug. 6, 1919 S. K. Heitsman ....... . 
147 Aug. 8, 1919 K. N. Stryker ........ . 
148 Aug. 15, 1919 S. K. Heitsman ...... . 
149 Aug. 28, 1919 S. K Heitsman ....... . 
150 Sept. , 1919 S. K. Heitsman ...... . 
151 Sept. 22, 1919 S. K Heitsrnan ...... . 
152 Oct. 3, 1919 S. K. Heitsman ....... . 
1-53 Oct. 15, 1919 S. K. Heitsman ....... . 

Oct. 29, 1919 ................ . 
155 Nov. 6, 1919 K. N. Stryker ......... . 

Nov. 14,· 1919 S. K. Heitsman .... . 
Nov. 25, 1919 S. K Heitsman ..... . 
Dec. 3, 1919 S. K Heitsrnan ..... . 

375 

Amount. 
25.00 

l, l l r.68 
60.00 
25.00 
25.00 
25.00 1 0 
25.00 

200.00 
72-40 
25.00 

25.00 
50.00 
25.00 
ro.50 :>o 
25.00 
25.00 
25.00 

$25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 

: \ () 25.00 
25.00 
50.90 
25.00 
25.00 
25.00 



376 

Check 
No. 
1 59 

Exhibits 

Date Payee 
Dec. 15, 1919 S. K Heitsman ....... . 

31 Checks Missing 
Dec. 18, 1920 S. K. Heitsman ...... . 

Dec. 28, 1920 Cash .............. . 
Dec. 30. 1920 ..................... . 

192 .................... . 

10 
193 Feb. 4, 1921 S. K. Heitsman ........ . 

S 194 Feb. 18, 1921 Cash .............. . 
S 195 March 15, 1921 J. F. Storm Coal ... . 
S 196 March 17, 1921 Rader & Bro. Recover-

20 

s 197 

s 198 

s 199 
S 200 

S 201 

S 202 

s 203 

s 204 

s 205 

s 206 
s 207 

30 s 208 

s 209 
S 210 

S 211 

S 212 

ing 3 chairs ................. . 
March 17, 1921 Bush & Bull Coat .. . 
March 26, 1921 Cash ............. . 
April 4, l 92 1 Cash ............... . 
Apr. 4, 1921 K. N. Stryker Dress ... . 
Apr. 15, 1921 K. N. Stryker for 

S K. Heitsman ............... . 
April 29, 1921 K. N. Stryker for 

S. K. Heitsman ............... . 
May 16, 1921 K. N. Stryker for 

S .. K. Heitsman .............. . 
May 24, 1921 J. S. Randels Taxes ... . 
May 27, 1921 K. N. Stryker for S. 

K. Heitsman ................. . 
June 4, 192 1 K. U. Stryker ....... . 
June 15, 1921 Cash .............. . 
June 15, 1921 Bush & Bull Sheets 

& table linen ................. . 
June 25, 1921 Cash .............. . 
July 6, 1921 J. F. Storm Coal ..... . 
July 6, 1921 Cash ............... . 
July 29, 1921 Cash .............. . 

Amount 
25.00 

25.00 

25.00 

25.00 

25.00 

25.00 

25.00 

24-40 

57.00 

59.5o 
25.00 

25.00 

50.00 

25.00 

25.00 

25.00 

7.28 

24.74 
25.00 

l 16.00 

25.00 

25.00 
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Check 
No. Date Payee Amount 

s 213 Aug. 9, 1921 Cash ............... 25.00 

s 214 Aug. 20, 1921 Cash . ................. 50.00 

s 215 Aug. 31, 1921 K. N. Stryker ...... 20.00 

s 216 Sept 13, 1921 Cash .............. 50.00 

s 217 Sept. 27, 1921 Harry T. Hess Paper-
mg parlor .................... 35.50 

s 218 Oct. l' 1921 Peter V. Yerance Clean- 10 
mg pnvy ..................... 31.9o 

s 219 Oct. 3, 1921 Wm. Laubach & Son 
Rugs ........................ 104.75 

s 220 Oct. 6, 1921 Cash ................ 50 .00 

s 221 Oct. 25, 1921 Cash ............... 50 .00 

s 222 Nov. 18, 1921 Cash ............... 25.00 

s 223 Nov. 28, 192i Wm. Laub _ach & Sons 37-49 

s 224 Nov. 28, 1921 Orr Co. ............ 9-9 2 

s 225 Nov. 28, 1921 Bush & Bull ........ 12.30 

s 226 Dec. 2, 1921 Cash ................ 50.00 20 
s 227 Dec. 23, 1921 Cash .............. 50.00 

s 228 Jan. 9, 1922 Dr. Souders .......... 34.5o 

s 229 Jan. 21, 1921 Clarence Walters 
Release ...................... 2.50 

s 230 Jan. 27, 1922 Cash ............... 50.00 

s 231 Feb. 21, 1922 Cash .............. 50.00 

s 232 March 2, 1922 Werner Co. ........ 241.60 

s 2 33 March 24, 1922 J. F. Storm 2 

tons coal ..................... 23. -80 

s 2 34 April 5, 1922 Cash ................ 50.00 30 ' 

s 2 35 May 8, 1922 Cash ................ 50.00 

236 

s 2 37 May 17, 1922 Dr. H. C. Fisler 
Operation .................... 36.50 
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No. 
Check 

s 238 

s 239 
S 240 
s 241 
s 242 
s 243 
s 244 
s 245 
s 246 

s 247 
s 248 
s 249 
s 250 
s 251 

20 s 252 
s 253 
s 254 
s 255 
s 256 
s 257 

s 259 
80 s 260 

s 261 

Exhibits 

Date Payee 

May 17, 1922 Easton Hospital 
Board ...................... . 

May 29, 1922 Cash .............. . 
June 22, 1922 Cash .............. . 
June 28, 1922 Dr. H. R. West ..... . 
June 30, 1922 Bush & Bull ....... . 
July 6, 1922 F. N. Miller ......... . 
July 19, 1922 Bush & Bull ....... . 
July 21, 1922 Cash .............. . 
Ju ly 27, 1922 J. F. Storm 5 

tons coal .................... . 
Aug. 11, 1922 Cash ............. . 
Sept. 1, 1922 Cash ............... . 
Sept. 27, 1922 Cash ............. . 
Oct. 16, 1922 Cash .............. . 
Oct. 23, 1922 Bush & Bull ........ . 
Nov. 1, 1922 Cash .............. . 
Nov. 17, 1922 Cash ............. . 
Dec. 14, 1922 Cash ............. . 
Jan. 5, 1923 Cash .. .............. . 
Jan. 18, 1923 J. F. Storm ........ . 
Jan . 25, 1923 H. A. Weaver, Treas. 

Warren Hosp. . .............. . 
Jan . 25, 1923 K. N. Stryker 

Hospital .................... . 
Jan . 31, 1923 Cash .............. . 
Feb. 5, 1923 Werner Co . ......... . 
Feb . 12, 1923 J. F. Storm Coal 

¼ ton ...................... . 
Feb. 15, 1923 Cash ............. . 
Feb. 20, 1923 J. F. Storm Coal ... . 

March 7, 1923 J. F. Storm ....... . . 

Amo unt 

37.5o 
50.00 
50.00 

l 17.25 
24.68 

8.oo 
3r.7o 
50.00 

59.5o 
50.00 
50.00 
50.00 
50.00 
63.05 
50.00 
50.00 
50.00 
50.00 
l 1.90 

100.00 

100 .00 

50.00 
10.00 

6.IO 
50.00 
l 1.90 

l 1.90 



s 265 
s 266 
s 267 
s 268 

s 269 
s 270 
s 271 

S272 
3273 
S274 
~75 
_s.276 
5 2 77 
5278 

Exhibfrs 

March 22, 1923 J. F. Storm ....... . 
March 28, 1923 Cash ............ .. 
Apr. 13, 1923 Cash .............. . 
Apr. r6, 1923 J. F. Storm Coal 

r ton ....................... . 
April 2:4, 1923 Cash ............. . 
May 4, 1923 Cash ............... . 
May IO, 1923 Bush & Bull ....... . 

May IO, 1923 Wm. Laubach & Sons .. 
May r6, 1923 J. F. Storm Coal r T .. . 
May 23, 1923 Cash ............... . 
June 6, 1923 Cash ................ . 
June 21, 1923 Cash ............... . 
July 2, 1923 Cash ................. . 
July 24, 1923 ................ · · · · 

5279 Aug. 8, 1923 Cash ............... . 
5280 Aug. 22, 1923 W. Laubach & Sons ... . 
S,28r Aug. 22, 1923 Bush & Bull ......... . 
9282 
5283 
5284 
.3 285 
S-286 
S287 
S288 
S289 

Aug. 22, 1923 J. F. Storm IO T. Coal 
Aug. 30, 1923 Cash ............. . 
Sept 14, 1923 Cash ............... . 
Sept. 24, 1923 Cash ............... . 
Oct. 13, 1923 Cash ............... . 
Oct. 26, 1923 Anna F. Howell Coat .. 
Nov. 5, 1923 Cash ................ . 
Nov. 5, 1923 Anna F. Howell 

Curtains .................... . 
~290 Nov. 21, 1923 Cash ............... . 
s·29r Dec. 6, 1923 Bush & Bull ......... . 
~92 Dec. IO, 1923 Cash ............... . 

5293 Dec. 21, 1923 Cash ............... . 
5 294 Jan. ro, 1924 Cash ............... . 
5295 Jan. 31, 1924 Cash ............... . 
5296 Feb. 7, 1924 W. Laubach & Sons .... . 

379 

I I.90 
50.00 
50.00 

I r.90 
50.00 
50.00 
44-40 
19.54 10 
I r .90 
50.00 
50.00 
50.00 
50.00 
50.00 
50.00 
2 1.99 
19.65 

I 19.00 20 
50.00 
50.00 
50.00 
50.00 
89.50 
50.00 

16.20 
50.00 
50.03 30 
50.00 
50.00 
50.00 
50.00 
49.37 
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Check 
No. 

s 297 
S298 
S 2 99 
.3300 
_s30l 
5302 

l 0_5,303 

~3o4 
S3°5 
S306 
S307 
::::i 308 
S3°9 
<_S3ro 
s3l l 

205312 
313 

S3 14 
S315 
5316 
2:>31 7 
S318 
S>319 
s320 
S321 

30 ~322 
53 2 3 
53 2 4 
532 5 

Exhibits 

Date Payee 
Feb. 18, 1924 Cash ............... . 
Feb. 29, 1924 Sherer Bros. Suit .... . 
March 26, 1924 Welfare Chest ..... . 
March 31, 1924 Cash ............. . 
Apr. 8, 1924 Bush & Bull ...... : .. . 
April 16, 1924 Cash ............... . 
April 28, 1924 J. F. Storm Coal 

l l tons ................... . 
Apr. 30, 1924 Cash ............... . 
May , 1924 Cash ............... . 
May 29, 1924 Cash ..... _ .......... . 
June l 1, 1924 Wm. Laubach & Sons .. 
June l 1, 1924 Bush & Bull ......... . 
June 18, 1924 Cash ............... . 
June 30, 1924 Cash .. . ............. . 
July 24, 1924 Cash ............... . 
July 29, 1924 Bush & Bull ......... . 
Aug. l 1, 1924 Cash .............. . 
Sept. 2, 1924 Cash ............... . 
Sept. 16, 1924 Bush & Bull ......... . 
Sept. 16, 1924 Har~y L. Hess ....... . 
Sept. 16, 1924 J. F. Storm Coal ... . 
Sept. l 8, 1924 Cash .............. . 
Oct. 2, 1924 Cash ................ . 
Oct. 14, 1924 Cash ............... . 
Oct. 28, l 924 Cash ............... . 
Nov. 20, 1924 Cash ............... . 
Dec. 11, 1924 Cash ............... . 
Dec. 24, l 924 K. N. Stryker Xmas .. . 
Dec. 26, l 924 Cash ............. , .. . 

Amount 
50.00 
30.00 
25.00 
50.00 
47.67 
50.00 

134.75 
50.00 
50.00 
50.00 
38-45 
2I.20 

50.00 
50.00 
50.00 
29.36 
50.00 
60.00 
26.80 
19.20 
25.50 
50.00 
50.00 
50.00 
50.00 
50.00 
50.00 

100.00 

50.00 
5326 Jan. 16, 1925 Cash . . . . . . . . . . . . . . . . 50.00 



Exhibits 

Check 
No. Date Payee 

_5327 Jan. 19, 1925 H. L. Hess Papering 
dining room . . . . . . . . . . . . . . . . . . 

S 328 Jan. 19, 1925 Bush & Bull ......... . 
3 329 Feb. 4, 1925 Cash ................. . 
5 330 Feb. 4, 1925 K. N. Stryker ......... . 
'3,331 

s 332 
.S.333 
S334 
..5335 
S336 
..5337 
~338 
S339 

5340 
5341 
s 342 

S343 
5'344 
S345 
s,346 
~347 
~348 
S349 

350 
~35 1 

~35 2 

S353 
~354 
~355 
~356 
~357 
S358 

Feb. 24, 1925 Cash ............... . 
March 20, 192 5 Cash ............. . 
March 31, 1925 W. Laubach & Sons .. 
Apr. 1, 1925 Cash ................ . 
Apr. 8, 1925 Bush & Bull Coat ...... . 
May , 1925 Cash ............... . 
May 20, 1925 Bush & Bull ......... . 
May 20, 1925 Cash .............. . 
June 1, 1925 Cash ............... . 
June 16, 1925 Cash ............... . 
July 1, 1925 Cash ............... . 
July ro, 1925 J. F. Storm 12 T. Coal .. 
July 23, 1925 Bush & Bull ......... . 
July 23, 1925 Cash ............... . 
Aug. 6, 1925 Wilson Stove ......... . 
Aug. 6, 1925 Cash ............... . 
Aug. 22, 1925 Cash ............... . 
Sept. 2, 1925 Cash ............... . 
Sept. 17, 1925 Cash ............... . 
Sept. 28, 192 5 Dr. Souders ........ . 
Sept. 28, 1925 Cash ............... . 
Oct. 8, 1925 Cash ................. . 
Oct. 17, 1925 F. Kline Sofa ....... . 
Oct. 22, 1925 Cash ............... . 
Nov. 12, 1925 Cash ............. . 
Nov. 23, 1925 Cash ............... . 
Dec. 14, 1925 Cash ............... . 
Dec. 24, 192 5 Cash . . . . . . . . . . . . . . . . 

381 

Amount 

18.10 
21.08 
50.00 

300.00 
50.00 
50.00 1 () 
18.64 
50.00 
61.44 
50.00 
45.35 
50.00 
50.00 
50.00 
50.00 

142.20 
35-0 J 
50.00 

~'.) 

l 1.55 
50.00 
50.00 
50.00 
50.00 
16.50 
50.00 
50.00 :~o 
80.00 
50.00 
50.00 
50.00 
50.00 
50.00 
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382 

STATE OF NEW JERSEY 

COUNTY OF w ARREN 

Exhibits 

( C-32) 

} ss: 

C. Albert Sandt being duly sworn on his oath says that 
the Estate of Stewart K. Heitswan, is justly indebted to 
the heirs at law of Emma Heitsman, deceased, for rent or 
use and occupancy of property No. 115 South Main 
Street, Phillipsburg, New Jersey, from the 31st clay of 
January, 1920, to the 31st day of January, 1926, being 
rent for six years at the rate of $336 per year, making a 
total of $2,016. That indebtedness represents amount di1e 
himself and his two sisters, Katherine Nicholas and 
Elizabeth Shingle, who are owners of one third of the 
property in Phillipsburg, New Jersey, of which Emma 

20 Heitsman died seized and that he claims for himself and 
said sisters the sum of $672, being one third the amount 
of said rents accrued and due as aforesaid. Deponent 
further says that no part of said debt has been paid. 

30 

C. ALBERT SA JD'I' 

Subscribed and sworn to before 
me this 28th day of July, 1926. 

JAMES E. SMI'l'I-IJ 

Notary Public. 
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( C-33) 

WARREN COUNTY SURROGATE'S COURT. 

Inventory and Appraisement. 

In the Matter of the Estate of Steward K. Heitsman, 
deceased. 

An inventory and appraisement of the goods and chat-
tels, rights and credits, moneys and effects of Steward K. 
Heitsman, of the Town of Phillipsburg, County of War-
ren and State of New Jersey, deceased, made by Osiris 
D . McConnel, executor, and 'I'homas F. Marnell and 
Willi~m P. Cavanaugh, appraisers. 

3rd FLOOR FRON'J.' BEDROOM. 
Bureau . ..................... $ r.50 
Cot-Folding ................. . 2.00 

Book case ................... . .50 
r chair ..................... . . 15 
Rocker chair ................. . .35 
I Wardrobe ................. . 2.00 

Carpet . . .................... . 1.00 

3rd floor stairway carpet . . . . . . . . .7 5 
2nd floor hall carpet . . . . . . . . . . . . 2.00 

2nd FLOOR HALL RooM 
r sewing machine ............. . 5.00 
r chair .......... · ........... . 

2nd FLOOR FRoN'l' BEDROOM. 
r chiffonier . . . . . . . . . . . . . . . . . . . 5.00 

2nd FLOOR MIDDLE BEDROOM. 
r bedroom suite-walnut . . . . . . . . ro.oo 
Carpet . . . . . . . . . . . . . . . . . . . . . . . 2.00 

10 

~o 
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REAR BEDROOM. 

r bedroom suite-oak . . . . . . . . . . 12.00 
Rug· . . . . . . . . . . . . . . . . . . . . . . . . . 5.00 

Mahogany-veneer Secretary . . . . . 5.00 
r lot of bedding, sheets, towels, etc.- r 5.00 

LIVING ROOM FRON'!' p ARLOR 

r rocking chair ............... . 
I chair ...................... . 

.65 

.60 

10 r Edison Phonograph-4 years old 
and records .............. . 

6 pictures ................... . 
3 vases ...................... . 
2 rugs ...................... . 

Forwarded .............. . 
Brought Forward ......... . 

Sr'I''l'ING RooM r st FLOOR 

Parlor set, so fa and chair ....... . 
~o r corner cupboard ............ . 

r set Haviland dishes ......... . 
Odd dishes in corner cupboard ... . 
r rug-large ................. . 
r rug-small ................ . 
I cane rocker ................ . 
3 pictures ................... . 
Mantel ornaments ............. . 

DINING ROOM. 

r table-walnut ............... . 
3 O 5 oak chairs ........... . 

I rocking chair ........ ....... . 
r clock ..................... . 
I rug and runner ............. . 
5 pictures . .................. . 
r cot bed .................... . 

75.00 
6.oo 
3.00 

12.00 

$166.75 
$166.75 

I0.00 

5.00 
55.00 

5.00 
I0.00 

2.00 

.50 
3.00 
2.00 

2.00 

12.00 
5.00 
I.00 

10.50 
5.00 
2.00 

I I 

I ) I 



I I 

I / 

Exhibits 

Table linens ................. . 
4 table cloths) ............... . 
I¼ doz. napkins) ............. . 
I carving set ................. . 
I oak stand ............ . ..... . 
I doz silver plated knives ....... . 
I doz. silver plated forks ....... . 
¼ doz . silver plated knives ..... . 
¼ doz. silver plated forks ..... . 
I¼ doz. silver teaspoons ....... . 
¼ doz. silver tablespoons ....... . 
¼ doz. teaspoons silver ........ . 

KITCHEN 

2 cupboards ................. . 
r table ...................... . 
I porch rocker ............... . 
2 chairs ..................... . 
r cloth rack . . . . . . . . . . . . . . . . . . 
r linoleum ................... . 
Cooking utensils , . . . . . . . . . . . . . . 
r step ladder ................. . 
2 ironing boards ............. . 
Kitchen dishes and utensils ..... . 
I small clock, lamp and hat rack .. 
r 2 kitchen towels . . . . . . . . . . . . . . 

CELLAR. 
24 cans of fruit-pint jars ...... . 
2 benches-wood ............. . 
r ¼ tons coal-chestnut ....... . 
2 galvanized iron . washtubs ..... . 
r porch rocker chair ........... . 

5.00 

3.00 
2.50 
I.00 

6.oo 
6.oo 
3.00 
3.00 
5-40 
r.80 

6.oo 

r.75 
.75 
.75 
.25 
.25 

5.00 
8.oo 
r.50 
I.00 
r.50 

.50 
r.80 

6.oo 
.50 

17.85 
I.00 
.75 

Forwarded ............... $ 388.60 

385 

10 

20 

30 
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Brought Forward . ......... $ 388.60 
I chain . . . . . . . . . . . . . . . . . . . . . . . . 5.00 
Cash in pocketbook . . . . . . . . . . . . . . 4-57 
9 shades front windmvs . . . . . . . . . . 4 . 50 
13 shades rear windows . . . . . . . . . . 2.60 
5 pairs sash curtains . . . . . . . . . . . . . I.2 5 
2 pairs curtains-dining room . . . . . 2.00 

3 pairs parlor curtains . . . . . . . . . . . 6.oo 

10 2 pairs draperies . . . . . . . . . . . . . . . . rn .oo $424.52 
74 shares of stock of People's Water Com-

pany' $ I 5. 00 . . . . . . . . . . . . . . . . . . . . . . . . I ' I IO. 00 
i 7 shares of stock of Easton National Bank, 

@ $66.oo ........ . .. . ........ .... .. 1122.00 
6 shares of stock of The First National Bank 

of Easton, @ $85.00 ...... . ..... . .. .. . 510.00 
40 shares of stock of Phillipsburg National 

Bank @ $185.00 .. . ........ . ...... . 7400.00 
Cash on deposit in Phillipsburg National Bank $1222.63 

$11789.1.5 

Osiris D. McConnell, Executor 

THOMAS F. MARNEL, 
WILLIAM CAVANAUCIT, 

Appraisers . 

Said Steward K. Heitsman in his Ii fetime owned $30,-
,. ,, ooo, par value, of United States Liberty Loans Bonds . 
t,\. / 

Miss Katherine N. Stryker claims that said Stewa rd K. 
Stryker claims that said Steward K. Heitsrnan gave said 
Liberty Bonds to her in his Ii fetime. 

w ARREN COUNTY ss : 

·I > 



·I > 

Exhibits 387 
~. \~ 

Osir is D . McConnel1Heceased, being duly sworn on hi s 
oath did-depose and say that the within writing con-
tains a true and perfect Inventory of all and singular the 
goods, chattels and credits of the said Steward K. Heit ~-
man deceased, so far as have come to his knowledge or 
possession, or the possession of any other person or per-
sons for his use to his knov.rledge ; 

Osrnrs D. McCoNNEL 

Sworn and subscribed, this 14th clay of April A. D .. 1 O 
1926, before me, 

y OLANDA TRAVAGLINI) 

(SEAL) Notary Public of N. J. 

w ARREN COUNTY ss : 

Thomas F . Marne! one of the Appraisers of the within 
inventory, on his oath did depose and say that the good s. 
chattels and crecli ts in the sai cl inventory set clown and 2 O 
specified were by them appraised according to their just 
and true respective rates and values after the best of their 
judgment and understanding, and that William P. Cavan-
augh the other appraiser whose name is thereunto sub-
scribed was present at the same time and consented in all 
things to the doings thereof ; and that they appraised all 
things that were brought to their view for appraisement. 

THOMAS F. MARNBL, 

Sworn and subscribed, this 21st clay of April, A. D . 
; ; J 1926, before me. 

y OLAND A TRAVAGLINI 

(SEAL) Notary Public of N. J. 



10 

388 £.,rhibitl 

(Exhibit DS-1) 

IN CI-L\NCEH.Y OF NEW ]EH .SEY 

Between 
Osrnrs D. McCoNNNEL, Ex ' r., 

Complainant, 
AND 

KA'l'HERINE N. STRYKER , et al., 
Defendants. 

ON BrLL, &c. 
TESTIMONY. 

Testimony taken in the above entitled cause , at N 11111her 
r 15 South Main Street, Phillipsburg, New Jers ey, on 
Saturday, the Second day of April, IC)27, at eleven 

20 o'clock A. M., in pursuance of an order of this court, 

30 

Before SAMUEL POWIS, JR., Master. 

APPEARANCES: 

0. D. McCONNEL, Pro Se: 

WILLIAM C. GEBHARDT ancl SON, hy Mr. GER-
HARDT, JR., for defendants Alma Hildebrant, Isahella 
Kirkpatrick, Anna Kunsman and Dora Heitsrnan; 

Messrs . SlVIITH and SMITH, by Mr. SYLVESTER 
C. SMITH, JR., for defendants Katherine Stryker and 
Frank Heitsman. 
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B. FRANK HEITSMAN, a witness produced on be-
half of the defendant Katherine Stryker, being duly 
sworn, testifies as follows : 

DIRECT EXAMINATION 

By MR. SMITH : 

Q. Mr. Heitsrnan, you are a brother of Steward 10 
Heitsman, who died in 1926? 

A. Yes. 
Q. How old are you? 
A. Eighty-one. 
Q. How long have you lived here at r r .S Scnth Main 

Street? 
A. Thirty-five years. 
Q. You and your brother lived together here as long 

as he lived? 
A. Yes. 
Q . Did you ever talk to your brother ahot1t husiness 

affairs, his business affairs? 

MR. GEBHARDT-I object to that on the ground 
that it calls for an answer concerning a statement of a 
transaction with decedent, Steward K. Heitsman. hecauc.e 
of the fact that it appears that the witness. B. Frank 
Heitsrnan, as I understand this matter, is antagonistic to 
the executor of the estate, and to the estate; therefore, 

20 

he is incompetent to testify in view of the fact that the 30 
executor has not offered himself as a witness for any such 
purpose. 

A. Not very o £ten. 
Q. Did he ever talk to you about Katherine Stryker? 



10 

20 

390 F,xh ibits 

MR. GEBHARDT-Sarne objection. 

A. No. 
Q. To whom did you pay your board? 

MR. GEBHARDT-Sarne objection. 

A. Him, Steward Heitsman. 
Q. Are these cancelled checks made by you for board? 

( Showing witness checks). 

MR. GEBHARDT-Sarne objection. 

A. Yes, all of them . 
Q. And to whom were those checks delivered? 

MR. GEBHARDT-Sarne objection. 

A. Delivered ? 
Q. To whom did you give those checks? 

MR. GEBHARDT-Sarne objection. 
A. · Hirn sometimes and sometimes to ,Katherine . 

MR. SMITH-I offer them in evidence. 

MR. GEBHARDT-The offer of the checks is object-
ed to on the ground that they are evidence of a transac-

3 0 tion with decedent, and therefore, they are objected to on 
the same ground as already stated as a ground for my ob-
jection to the witness testifying to any statement of a 
transaction with the decedent; and also on the gro und 
that they are incornpentent, irrelevant and immater ial to 

< I 
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the issue involved; and also on the further ground that 
there has been no proper proof of the signatures on the 
back of the checks , that is, the handwriting of the en-
dorsement s. 

MR. SMITH - Do I understand that you won't admit 
that it is the handwritin g of Steward K. H eitsrnan and 
Katherine N. Stryker? 

MR. GEBHARDT-I will wai-:e formal proof on th e 
record of the signature of Ste-ward K. Heitsrnan and the 
signature of Katherine N. Stryker, as they appear on 
thes e checks, and admit that wh ere the signature of 
Steward K. Heitsrnan appears, that it is his gen uine 
signature, and that where the signature of Katherine N . 
Stryker appears, that it is her genuine signature. Dut, of 
course I retain my objection. 

10 

Mr. McConnel: The cornplai~1ant admits that the 
signatures of B. F . Heitsman, as maker of the checks, ~, D 
and the endorsements of Steward K. IIeitsrnan and 
Katherine N. Stryker , are all genuine. 

Said checks, forty-four in num ber, made by B. 
Heitsrnan to the order of Steward Heitsrnan, are marked 
Exhibit DS-r. 

Q. Did your brother Steward Heitsrnan e,·er ta lk to 
you about his government bonds? 

MR. GEBHARDT-Sarne objection. 

A. No, he never said mu ch about it. 
Q. Do you know where he kept the keys of his safe 

deposit box? 

MR. GEBHARD'r-Objected to for the same reason. 
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A. No. 
Q. Did you ever see him get the keys out? 

MR. GEBH \RDT-Same objection. 

A. No. 
Q. Do you know where they were after his death? 
A. No. 
Q. You don't recall anything about that? 
A. No. 
Q. Louella Silkman has testified and sworn that after 

the death of Steward Heitsman, at the house here, 
Katherine, talking to you and Henry Walters, said to 
you or Henry \i\T alters, "I went through Uncle's box 
thoroughly and I didn't find that will; if I had I should 
have changed it instantly.'' Diel Katherine Stryker ever 
say such a thing to you? 

A. No, no sir. 
20 · Q. Did your brother Steward ever say anything to 

you about taking care of Katherine? 

MR. GEBHARDT-Same objection. 

A. No. 
Q. Diel he ever talk to you about Katherine? 

MR. GEBHARDT-Same objection. 

A. Oh, sometimes, a little. 
Q. What did he say? 

MR. GEBHARDT-The same objection; and also 
that it has been asked and answered when he said he had 
not talked to him. 
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Q. What did he say? 

Mr. GEBHARDT-Same objection. 

A. He said he had provided for her. 

393 

Q. How long before his death did he tell you that? 

MR. GEBHARDT-Same objection. 

A. Oh, not very often- He had provided for her in • 10 
the way of bonds, and so on. 

Q. Now, Mr. Heitsman, we, as your lawyers, have 
filed an answer in this suit, in which we say that you 
have "no desire to contest or deny the right of Katherine 
N. Stryker to the bonds given to her by the said Steward 
K. Heitsman, brother of this defendant, as set forth in 
the bill of complaint," and further, that you were a mem -
ber of the household of Steward K. Heitsman for many 
years, and knew the relations existing between Katherine 2 0 
N. Stryker and her Uncle, the said Steward K. Heits -
man, and believes that the transfer of said bonds from 
Steward K. Heitsman to his niece, the said Katherine N. 
Stryker, is entirely valid and done by the said Steward 
K. Heitsman in acknowledgment of the sacrifices and 
services which she made and rendered to him, as a mark 
of his affection for her." Did you authorize your at-
torneys to file that answer? 

MR. GEBHARDT-That is objected to as im-
material, and also on the ground that it is presumed that 3 O 
he did also that the answer stands as a pleading in the 
cause and speaks for itself. 

A. No. 
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Q. Did you authorize my father, as your lawyer, to 
file an answer for you? 

MR. GEBHARDT--Sarne objection. 

A. Oh, yes, yes. 
Q. And was that the answer? 

MR. GEBHARDT-I make the same objection. and 
10 also th at it is leadin.g. 

20 

30 

A. Yes; I didn't quite understand. 
Q. After the death of Steward lieitsman, did 

Katherine Stryker ask you to be present when she took 
some keys from the pockets and clothes of Steward 
He itsman? 

A. Yes. 
Q. 
A. 
Q. 
A. 
Q. · 
A. 

Where were those keys taken from ? , 
In his pocket,-his pants pocket. 
Who else was present? 
Lizzie. What 's her name ? 
Heitsman? 
Yes. 

Q. Your brother Chester's widow? 
A. Yes. 
Q. Where were the clothes hanging at the time? 
Q. And what keys did Katherine take from his pock-

ets, from the key ring? 
A. From the key rings? 
Q. Yes. 
A . I don't know. 
Q. Do you recall whether she took any keys off the 

big key ring ? 
A. No, I think she took them all. 

v 
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Q. Did you ever see Steward K. Heitsman, your 
brother, give Katherine any keys at any time? 

MR. GEBHARDT-Sarne objection. 

A. No. 
Q. During the time that you have liived here did 

Katherine Stryker ever try to influence Stev,rard -Heits-
rnan? 

MR. GEBHARDT-Objected to on the same ground. 

A. No, no, no, he had a will of his own. 

MR. GEBHARDT-Before proceeding with the cross 
examination, I want to note on the record that I desire 
to reserve my right, of course, to press my objection to 
any testimony of the witness with respect to any transac-
tions where the statement is by the decedent, Steward K . 

20 Heitsman, my cross-examination on any such points be-
ing merely done with the view that if the Vice Chance llor 
should allow such testimony to stand, that I have a right 
to my cross examination on it. 

CROSS EXAMINATION 

By MR. GEBHARDT: 

Q. Mr. Heitsman, for quite a long time you have not 30 
been in good health, have you? 

A. No. 
Q. You don't get around very much at the present 

time, do you ? 
A. I don't get around at all. 



10 

396 Exhibits 

Q. But even when you are confined to your bed, even 
then you don't get around very much , '10 you? 

A. No. 
Q. And for how long has your health been rather 

weak and uncertain ? 
A. Oh, about a year. 
Q. And previous to that time were you able to get 

around as much as you used to, or somewhat less? 
A. Oh, no; less. 
Q. And you have been able to get around less, and 

less, and less, for a number of years past. Is that right? 
A. Yes. 
Q. And is it a little difficult for you , sometimes, Mr . 

Heitsman, a little hard for you to keep things in mind and 
remember things? 

A. Oh, yes, yes. 
Q. That is a thing which has come with your old 

age. Is that right? 
20 A. Yes. 

Q. And there are times when you forget things that 
have taken place. Is that right? 

A. Yes. 
Q. You sometimes forget things that people have said. 

Is that right? 
A. Yes. 
Q. So that when you say that Miss Katherine did not 

say to you, or in your presence , that she had gone through 
the box and didn 't find the will, and if she had she would 

:J 0_ have changed it, it might be that you would have for-
got that she said that? 

A. No, she never said that. 
Q. She didn't? 
A. No. 

-.., 
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Q. How is it that your memory is good about that 
and that once in a while your memory fails you about 
other things, Mr. Heitsman? 

A. Sometimes it does and sometimes it don't. 
Q. And this might have been one of the things you 

would have forgot? 
A. No, I don't think I would have forgot that 

MR GEBHARDT-I move to strike out what he '. i O 
thinks as not responsive. 

Q. You have quite often forgot things that people 
have told you, or that you have heard? 

A. Yes, I do now. 
Q. And that has been the case for a year or so back? 
A. Oh, yes, yes. 
Q. Now, you say that Steward told you that he had 

provided for Miss ,Katherine? 
A. Yes. ;20 
Q. Was that all that he said? 
A. Yes. 
Q. That is all you can remember, is it? 
A . That's all I can remember. 
Q. Whom did you say was present when the keys 

were taken from Steward's pocket of his pants after he 
had died, Mr. Heitsman? 

A . What's her name? 
Q. Are you able to recall her name? 
A. I can't think of it. Lizzie Heitsman, ain't it? ' 3 O 
Q. That's right; you got it that time. How long have 

you lived in the same house with Miss Katherine, Mr. 
Heitsman? 

A. Thirty-five years. 
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Q. Thirty -five years And during that time you have 
been very good friends with her, have you? 

A Yes. 
Q. 
A. 
Q. 
A. 
Q 

her . 
A . 
Q. 
A. 
Q. 

You think a great deal of Miss Katherine, do you? 
Yes 1 she's the housekeeper; she's good. 
You are very fond of her? 
Yes. 

And are anxious to do anything you can to help 
Is tha t right? 

Yes. 
Do you know Mr. J olm Kirkpatrick? 
Yes. 
Do you remember saying to him on one or more 

occasions-

MR. GEBHARDT-I will withdraw that. 

Q. When was it that these keys were taken from your 
0 brother Steward's pocket? 

A . After he died. 
Q. 
A. 
Q. 

Do you know what day it was? 
No, I can't think of the clay now. 
Do you know how long it was after he had died? 

A. Why after he died, in the morning. I don't know 
what clay it was. 

Q. All that you saw was simply a bunch of keys taken 
from his pocket. Is that right? 

A. Yes. 
a O Q. You don't know what was clone with them, or 

anythin g? 
A. T hey took charge of them, I suppose. 

you ? 
A. No, I suppose they were in good hand s. 

( J 
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MR. GEBHARDT-I move to strike that out. 

RE-DIRECT EXAMIN .c\TION 

By MR. SMITH: 

Q. Has Katherine tried to influence you in this mat-
ter, Mr. Heitsman? 

A. No, no. 

I, Samuel Powis, Jr., being the Ma ster in Chancery, 
directed by this Court to take the testimony of one D. 
Frank Heitsman, and to reduce it to typewriting, in the 
cause pending in this Court, wherein Osiris D. McCon-
nel, Executor, &c., is Complainant and Katherine N. 
Stryker and others are Defendants, do hereby respect-

~() 
fully report that the foregoing testimony and proceeding s 
were taken before me, as said master, and by me take n 
down stenographically and reduced to writing, after the 
said B. Frank Heitsman was duly sworn by me; and that 
the foregoing transcript accurately sets forth the testi-
mony of the witness, the said B. Frank Heitsman, and the 
proceedings had in connection with his said examination. 

Master in Chancery of New Jersey. 
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(Ex. DS-1) 

LIST OF CHECKS GIVEN ON THE PHILLIPS-
BURG NATIONAL BANK 

By B. F. Heitsman to Steward Heitsman for Board 

Date Amount Endorsed 

10 Apr. 2, 1913 $48.00 Steward K. Heitsman 

July 1 ' 1913 48.00 Steward K. Heitsman 

Oct. 2, 1913 48.00 Steward K. Heitsman 

Jan. 2, 1914 48.00 Steward K. Heitsman 

Jan. 3, 1916 48.00 Steward K. Heitsman 

Apr. 1, 1916 48.00 Steward K. Heitsman 
Katherine N. Stryker 

July 1, 1916 48.00 Steward K. Heitsman 
~o Katherine N. Stryker 

Oct. 12, 1916 48.00 S. K. Heitsman 
Katherine N. Stryker 

Jan. 2, 1917 48.00 Steward K. Heitsman 
Katherine N. Stryker 

Apr. 2, 1917 48.00 Steward K. Heitsman 

July 2, 1917 60.00 Steward K. Heitsman 
Katherine N. Stryker 

30 Oct. 1, 1917 60.00 Steward K. Heitsman 
Katherine N. Stryker 

Jan. 2, 1918 60.00 Steward K. Heitsman 
Katherine N. Stryker 

Apr. 1, 1918 60.00 Steward K. Heitsman 
Katherine N. Stryker 

1 
I 
I 
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Date Amount Endorsed 

July 1, 1918 60 .00 Steward K. Heitsman 
Kathe rin e N. Stryker 

Oct. 1, 1918 60.00 Steward K . Heitsrnan 
Katherine N . Stryker 

Jan. 1, 1919 60.00 Steward K. Heitsman 
Katherine N. Stryker 

Apr. 1, 1919 60.00 Steward K. Heitsrnan 
Katherine N. Stryker 10 

July 1, 1919 60.00 Steward K. Heitsrnan 
Kather ine N. Stryker 

Oct. 1, 1919 60 .00 Steward K. Heitsrnan 
Kathe rine N. Stryker 

Dec. 31, 1919 60.00 s. K. Heitsman 
Katherine N. Stryker 

Apr. 1, 1920 60.00 Steward K. Heitsrnan 
Katherine N. Stryker 20 

July 1, 1920 60 .00 Steward K. Heitsrnan 
Katherine N . Stryker 

Oct . 1, 1920 60.00 Ste,vard K. Heitsman 
J(atherine N. Stryker 

Dec. 31, 1920 60.00 Steward K. Heitsrnan 
Katherine N. Stryker 

~-\pr. 1, 1921 60 .00 Steward K. Heitsman 
Katherine N. Stryker 

July 1, 1921 60.00 s. K. Heitsrnan 30 

Ka therin e N. Stryker 

Oct. 1. 1921 60.00 S. K. Heitsrnan 
Katherine N. St ryker 

Jan. 2, 1922 60.00 Steward K. Heitsrnan 
Katherine N. Stryker 
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Date Amount Endorsecl 
Mar. 31, 1922 60.00 Steward K. Heitsman 

Katherine N. Stryker 
June 30, 1922 60.00 Steward K. Heitsman 

Katherine N. Stryker 
Oct. 2, 1922 60.00 Steward K. Heitsman 

Katherine N. Stryker 
Jan. 1, 1923 60.00 Steward K. Heitsman 

10 Katherine N. Stryker 
Mar. 31, 1923 60.00 Steward K. Heitsman 

Katherine N. Stryker 
July ? 1923 60.00 Steward K. Reibman -, 

Katherine N. Stryker 
Oct. 1, 1923 60.00 Steward K. Heitsman 

Katherine N. Stryker 
Dec. 31, 1923 60.00 Steward K. Heitsman 

20 Katherine N. Stryker 
Mar. 31, 1924 60.00 Steward K. Heitsma,1 

Y atherine N. Stryker 
June 30, 1924 60.00 Steward K . Heitsman 

Katherine N. Stryker 
Oct. 1, 1924 60.00 Steward K. Heitsman 

Katherine N. Stryker 
Jan. 1, 1925 60.00 Steward K. Heitsman 1, 

:-30 Mar. 31, 1925 60.00 Stevvard K. Heitsrn;:1.11 
Katherine N. Stryker 

July 1, 1925 60.00 Steward K. Heitsman 
Oct. 1, 1925 60.00 Steward K. Heitsman 

Katherine N. Stryker 



.f 

J 

I 

l 

NEW JERSEY COURT OF ERRORS AND 
,\PPEALS 

.Between 
Osuus D. McCoNN r•:LJ Executor, 

of the last will and testament 
of STEWARD l(. HEI'fSMANJ 
Jeceased, 

Complainant-Appellec, 
and 

1-A'l'llERINE N. STRYKER) 
Defendant-Appellant. ., 

ON APPEAL FROM 
THE COURT OF 

CHANCERY 

BRIEF OF THE 
DEFENDANT-
APPELLANT, 

KATHERINE N. 
STRYKER . 

STATEMENT OF THE CASE 

'l'his is the appeal of the defendant, Katherine N. 
Stryker, from a final decree, (p.48), advised by Vice 
Chancellor Buchanan in which it was adjudged that the 
complainant's decedent, Steward K. Heitsman, did not 
in his Ii f etime make a completed and valid gift to the 
defendant-appellant, Katherine N. Stryker, of thirty 
thousand dollars of liberty bonds and directed the 
restoration to the complainant, as executor of Steward 
K. Heitsman, of the bonds. 

The bill of complaint was filed by the executor of 
Ste-ward K. Heitsman. deceased, under Section 7 of the 
1915 Chancery A.ct which provides, subject to rules: 
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"Any person claiV1ing a right cognizable m 
court of equity under a deed, will or written in-
strument, may apply for the determination of 
any question of construction thereof, so far as 
the same affects such right and for a declara-
tion of the rights of the persons interested." 

The prayer was for advice and direction of the court 
as to whether said bonds belonged to the defendant, 
Katherine N. Stryker, or to the testator's estate. The 
appellant, Katherine N. Stryker, and the other residuary 
legatees were made a party to that suit. 

The will of Steward K. Heitsman, (p.16), was made 
February 23, 1916, and at the time, the testator was the 
owner of a farm in Lopatcong Township, Phillipsburg, 
New Jersey, which he still owned at the time that he 
made the codicil to the will, (p.18), on June 12, 1918. 
By virtue of the 4th paragraph of the will, the executor 
was directed to divide the proceeds of the sale of the 
farm among seven persons all of whom are defendants 
in this suit, with the exception of Chester Heitsman, who 
died in 1917, leaving him surviving as his only child, 
Alma Heitsman. 

Steward K. Heitsman sold his farm on August 1, 
1918, for thirty thousand dollars and received as con-
sideration, that amount in second Liberty Loan bonds. 
This transaction was after the will and codicil to the 
will had been made. 

The bill of complaint, (p.9), alleged that these $30,000 
of liberty bonds, at the death of Steward K. Heitsman, 
were in the safe deposit box of Katherine N. Stryker, 
defendant-appellant, and further that she claimed a valid 
gift of the bonds on two different occasions, approxi-
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rnately four years apart, fifteen thousand dollars, par 
value, of them in 1921, and the other fifteen thousand 
dollars, par value, in 1925. The executor avers that the 
relations hip between Katherine N. Stryker, appellant, 
and the testator was confidential, and one in which she 
relied upon him, and further that the gift was the greater 
portion of his estate, and prayed the advice and instruc-
tion of this Court for a determination as to whether the 
bonds ,,·ere a part of the estate of Steward K. Heitsman. 

The defendant-appellant, Katherine N. Stryker, by her 
answer ( p.19), denied that Steward K . Heitsman was 
in poor health and further stated that she only attended 
to the business affairs of Steward K. Heitsman at his 
direction and under his instructions and that she never 
had access to the safe deposit box of Steward K. Heits-
man, except on occasions when he would give her the 
key. She further contended that these bonds were volun-
tary gifts inter vivos and that transfer gave her the ab-
solute ownership and the control of the bonds in ques -
tion, in the lifetime of the testator. 

The defendant, B. Frank Heitsman, a brother of the 
testator who has a one-seventh interest with the other 
five defendant-respondents, in the residuary estate. by 
his ans,ver set up that he did not desire to contest or 
deny the right of the defendant-appellant, Katherine N. 
Stryker, to the bonds, and that they were a gift from 
the testator, Steward K. Heitsman, in his Ii fetime, to 
the defendant. Katherine N. Stryker. 

The other defendant-respondents, who are thus re-
ferred to in this brief, filed an answer and also a counter-
claim . The counterclaim was in the nat ure of a bill to 

· set aside the alleged trans fer of liberty bonds on the 
ground that it was not a voluntary gift and was the re-
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sult of undue influence and fraud, and further that the 
transfer was not to take effect until after the death of 
Steward K. Heitsman, and lastly, because the same was 
improvident and made \Yithout independent advice. lssue 
was joined on the counter claim by the defendant-appel-
lant, Katherine N. Stryker. 

The hearing proceeded on the bill for advice and in-
struction and the issues joined by the answers of the 
various defendants, at the conclusion of v.rhich the Vice 
Chancellor filed a memorandum in which he stated, 
(p.47) : 

"., \ perusal of the bill shows that its prayer 
is for the 'advice and direction' of the Court as 
to whether the said bonds belong to the niece 
or to the testator's estate. The appropriate and 
speedy way to determine that question would be 
by suit at law in replevin or trover. However, 
the suit has been completely tried, and at great 
length by all parties, without any objection to 
the jurisdiction, on the theory of a determina-
tion as to whether there had been a valid gift of 
the bonds inter vivos. The bill can doubtless be 
sustained as a bill in the alternative to compel an 
accounting or restoration of property by an 
agent or fiduciary (if there was no completed 
gift); or to set aside the gift (if made) as im-
provident or the result of fraud or undue in-
fluence. 'rhe pleadings should be appropriately 
amended be fore decree." 

And on September 21, 1927, an order was made 
amending the complainant's bill for advice and direction 
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and the prayer for relief in accordance with the mem-
orandum so that as amended, it was a bill to require an 
accounting for the bonds or in the alternative, to set 
aside the gift on the ground of improvidence or undue 
influence. 

'fhe Vice-Chancellor further found, according to the 
memorandum, ( p.48) : 

''The careful con~ideration which I have 
given to the evidence leads me to the conclusion 
that the tesfator did intend Miss Stryker to have 
the bonds in question but that the evidence 
fails to show that he did in fact, before his 
death, make a completed gift to take effect im-
mediately. Rather does the evidence show the 
contrary.'' 

This finding of the Vice-Chancellor is one of the 
grounds of appeal, and appellant contends that the evi-
dence shows a completed delivery in testator's lifetime 
of the bonds. 

At the hearing, two of the defendant-respondents, Dora 
Kunsman, and Isabella K. Heitsman, testified as to trans-
actions \Yith the decedent in his lifetime. The defen<lant, 
Katherine N. Stryker, ,,·as permitted to testify subject 
to objection made by counsel for the defendant-respond-
ents. the residuary legatees, who claimed that the bonds 
\\·ere part of the residuary estate and that there was no 
valid gift. No objection was made to the testimony 
of Miss Stryker by the executor, who was counsel pro se. 

The testimony of 13. Frank Heitsman was taken by 
deposition and offered in evidence. Objection was made 
to the testimony of B. Frank Heitsman on the ground 
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that he was disqualified from testifying as to transactions 
with the decedent in his lifetime. The objection in this 
case was made by Mr. Gebhardt, representing the de-
fendant-respondents. 

The Vice-Chancellor ruled out the testimony of Miss 
Stryker and Mr. Heitsman. The appellant contends that 
this was error and that the testimony was admissible 
and should be considered. 

The testimony at the hearing disclosed substantially 
the following facts : · 

The defendant-appellant, Katherine N. Stryker, was 
a niece of the wife of Steward K. Heitsman. She and 
her brother, Steve, were left orphans and were brought 
from Texas to live at the residence of her grandmother, 
Mrs. Stryker, on South Main Street, Phillipsburg, New 
Jersey, where her aunt, Mrs. Emma Heitsman and her 
uncle, Steward K . Heitsman, ( the testator in the present 
suit) resided, (p.100). Her brother, Steve Stryker, died 
on January 4th, 1905, while attend~ng college. Katherine 
N. Stryker continued to reside with her aunt and uncle. 
She was teaching school in 1916 when her aunt, Emma 
Heitsman, died, and she thereupon gave up her position 
of teaching school and kept house for her uncle, Steward 
K. Heitsman, ( p.102), from that time down to the time 
of his death on January 31, 1926. 

Shortly after the death of his wife in 1916, Steward 
K. Heitsman made a will (p.16), which was dated Feb-
ruary 23, 1916. He then possessed an estate of ap-
proximately $19,000.00, which consisted of shares of 
bank stock and water company stock and a farm near 
Phillipsburg. By the terms of his will, Katherine N. 
Stryker, appellant, was bequeathed thirty shares of 
Phillipsburg National Bank stock and twenty-four shares 
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of People's vVater Company stock and one-seventh m-
terest in the residuary estate. According to the evidence, 
her share under the provisions of this will at that time 
was valued at $6,650 .00, or about thirty-five per cent of 
his entire estate. 

Subsequently, on June 12, 1918, before he had dis-
posed of the farm, the testator, Steward K. Heitsman, 
made a codicil to his will, bequeathing additional bank 
stock and water company stock and all of the household 
goods, furniture, bedding, dishes and silverware to Kath-
erine N. Stryker, thereby increasing her interest in his 
estate by approximately $2000.00, so that by will and 
cidicil made in June, 1918, he bequeathed forty-five per 
cent of his entire estate to her. 

On August 1, 1918, Steward K. Heitsman sold the 
seventy-five acre farm and received as consideration, 
$30,000 face value, of second converted liberty loan 
bonds. Katherine N. Stryker continued to keep hCJuse 
for Steward K . Heitsman in the home of which her aunt 
died seized, and in which Katherine had an undivided 
one-sixth interest, cooking the meals and doing the house-
work, and when ill, nursing him. 

Stewark K . Heitsman had a safe deposit box and a 
bank account in the Phillipsburg National Bank. He had 
appointed Katherine N . Stryker as a deputy to enter the 
box. The testimony is clear on the part of his physician, 
(p.267), and other disinterested witnesses, that his men-
tal condition was good up to the time of his death, and 
that his physical ailment consisted of a heart condition 
which necessitated his walking slowly in going up and 
clown stairs, and rheumatism, which made him stiff in 
his limbs and impaired his ability to walk so that he had 
to use a cane. Until two or three years before his death, 
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he went to the bank accompanied by the appellant, Kath-
erine N. Stryker, and attended to his business. On those 
occasions, Katherine N. Stryker would sometimes sign 
for Mr. Heitsman in the register of persons who had 
access to the safe deposit boxes. His rheumatic condi-
tion made it difficult for him to write so that his checks 
were made out in the handwriting of Katherine N. 
Stryker, but all of the checks were signed by him, the 
last check being dated December 24, 1925. He died 
January 31, 1926. 

Frequently, after 1916, he expressed his intention to 
"do well by Katherine", and expressed his appreciation 
of her kindness and her splendid care and treatment of 
him in his old age. He had fe\\· intimate friends in whom 
he confided his business matters. One of them, how-
ever, was the president of the Phillipsburg National Bank, 
John A. Bachman, who had lived next door to him or 
immediately opposite him on the same street for longer 
than twenty years. Another ,Yas his family physician, 
Dr. Heston R. West, who knew Steward K. Heitsman 
for forty-two years and for ten years had lived under 
the same roof with him (p.265), and the balance of the 
time, two doors away from his residence. Dr. \Vest was 
his attending physician during that entire time._ \nother 
neighbor was Theophilus Wieder. a former Sheriff of 
Warren County, a special ageut for the Lehigh and Hud-
son Railroad Company, ·who had lived next door to him 
for about six years prior to his death and immediately 
across the street for approximately eight years. To each 
of these men he stated, on different occasions, that he had 
already provided for her and was goin~· to give her s0me 
more later on. To Mr. Bachman and to Dr. \.Vest, he 
stated specifically that he had giyen Katherine $15,000.00 



Brief of the Defendant-Appellant 9 

of the bonds. 'L'his was sometime after 1921, and 111 

September, 1925, and December, 1925, just before his 
death, he told both of these witnesses that he had given 
[,atherine N. Stryker the balance of the bonds, (p.27_3). 

After the death of Steward K. Heitsman, ( not con-
sidering the testimony of the appellant, Katherine N. 
Stryker), his executor found no bonds in his safe de-
posit in the bank. but it was admitted that they were 
in the safe deposit box of Katherine N. Stryker, also 
that the last entry in the box of Steward K. Heitsman 
was on September 5, 1925, (Ex-C9, p.350). On De-
cember 18, 1925, Katherine N. Stryker had entered her 
safe deposit box at the Phillipsburg National Bank and 
on December 21, :i.925, she had deposited to her own 
account, the interest coupons on $30,000 of second lib-
erty loan bonds. Prior to that time, all of the interest 
had been credited to the account of Stevvard K. Heits-
man and the household expenses had been met by checks 
drawn by him on his own cash account. At the time of 
his death, Steward K. Heitsman left an estate, exclusive 
of the $30,000.00 of bonds, according to the inventory 
and appraisal, of $12,000.00, $424.52 of which was 
household furniture and $1,222.63, cash on deposit at 
the Phillipsburg National Bank, and the remainder bank 
and water company stocks of ready market value, all 
paying dividends. He was eighty-six years of age at 
the time of his death. 

The defendant-respondents offered some testimony for 
the purpose of showing that the gift of the bonds, if 
made, was made for the purpose of escaping the transfer 
inheritance tax. Elizabeth Heitsman, the mother of 
Alma Hildebrandt, who is entitled under the will to a two-
sevenths part of the residuary estate, testified that Miss 
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Stryker had made some such statement to her, (p .117 ). 
On cross examination of Elizabeth Heitsman, (p.14 1) 
witness testified that she made no reply on either oc-
casion. Miss Stryker denied absolutely ever making 
any such statement, (p.309). 

Likewise the testimony of Dora M. Heitsman, one of 
the residuary legatees (p.196) of a statement purport-
ing to have been made by Miss Stryker was denied 
categorically by Miss Stryker, (p.320, 1.35). 

The opinion of the Vice Chancellor clearly admits the 
intention of the testator to give the bonds .to Katherine 
N. Stryker but fails to find that the delivery was com-
pleted in the lifetime of the donor, (p.50). The Appel-
lant contends that this finding was legal error, and that 
the proofs establish a completed delivery in the 1i fetime 
of Steward K. Heitsman. Furthermore, if the testimony 
of Katherine N. Stryker were admitted as appellant con-
tends it should have been admitted and the testimony of 
B. Frank Heitsman were considered, the proofs clearly 
establish a valid gift inter vivos. It also appears in the 
evidence that the other residuary legatees paid practically 
no attentioi1 to this old man, although they were blood 
relatives and visited him not more than twice a year, 
sometimes less, which they deemed "frequent". 
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ARGUMENT 

I. 

THE PROOFS ESTABLISH THAT THE DO1VOR 
HAD IN FACT BEFORE HIS DEATH MADE 

A COMPLETED GIFT OF THE BONDS 
TO TAKE EFFECT IMMEDIATELY 

This court has held that the requisites to establish 
a gift inter vivos are: ( 1 ). donative intent on the part 
of the donor; (2) an actual delivery of the subject mat-
ter of the gift and least to the extent practicable or pos-
sible, considering the nature of the thing given; ( 3) 
stripping of the donor of all ownership and dominion 
over the subject matter of the gift at least to the extent 
practical or possible, considering the nature of the thing 
given. Besson vs. Stevens, 94 N.J.E. 556; Swayze vs. 
Huntington, 82 N.J. E. 127, 133 aff. 83 N.J.E . 335. 

The first essential element of a gift inter vivos, a do-
native intent on the part of the donor, has been found 
by the Vice Chancellor. The memorandum (p.48, 1.1) 
states that: 

"The careful consideration which I have 
given to the evidence leads me to the conclusion 
that the testator did intend Miss Stryker to 
have the bonds in question." 

This burden of proof has been met by the defendant-
appellant, Katherine N. Stryker, to the satisfaction of 
the court and is not to be questioned on appeal. 
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The sole questions are whether or not the second and 
third essentia ls, actual delivery and a complete stripping 
of ownership and dominion, ·were established by the 
proofs. 

The subject matter of the gifts were negotiable liberty 
loan bonds. Title passed by delivery. The pleadings and 
the evidence show that after they had been received in 
1918, they were placed in the safe deposit box No. 167 
of Steward K. Heitsman, the donor, in the Phillipsburg 
National Bank. 

The box was taken out by Mr. Heitsman on October 
24, 1918, after the sale of the farm and the delivery 
of the bonds, ( testimony of James L. Lomerson, cashier 
of the Phillipsburg National Bank, p. 7 4). The original 
rental agreement was destroyed after the keys had been 
surrendered by the executor, but it was on the L,rm 
shown as Ex. C-28, (p .373 ). 

Ex. C-9 (p.350) is a schedule showing the dates when 
the box was visited and by whom it was visited althv:.1gh 
the testimony is clear that frequently both Mr. Heitsman 
and Katherine N. Stryker came to the bank together and 
that on some of these occasions Miss Stryker signed the 
book "S. K. Heitsman by K. N . Stryker" (p.68). It 
appears that the keys would be handed to the clerk at 
the bank, sometimes by Mr. Heits .man and sometimes 
by Miss Stryker and the box handed to either one of 
them. 

After the death of Steward K. Heitsman in January, 
1926, the executor, Mr. McConnel, with William P. Tall-
man, the transfer inheritance tax appraiser, on February 
18, 1926, inspected the safe deposit box of Steward K. 
Heitsman at the Phillipsburg National Bank and they 
found no liberty bonds in the box, (p.84). The defend-
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ant-appellant Katherine N. Stryker, admits by her answer 
that the liberty bonds were in her possession in her safe 
deposit box No. 200 at that time, and that $15,000 had 
been in her possession since 1921 and that the balance 
were in her possession since September, 1925. The evi-
dence shows that on December 18, 1925, at 2 :15 P. M., 
Katherine N. Stryker visited her safe deposit box No. 
200 in the Phillipsburg National Bank, Ex. C-17 (p.357) 
and on December 21, 1925, she deposited to her account 
at the Phillipsburg National Bank, Ex. C-18, (p.367) 
$667.93 the coupons of $30,000 of liberty bonds. This 
was prior to the death of Steward K. Heitsman. 

The defendant-appellant therefore contends that so far 
as the physical possession of the $30,000 of liberty loan 
bonds was concerned, the evidence is clear and uncontra-
dicted that they were in the possession and control of 
Katherine N. Stryker before the death of Steward K. 
Heitsman, and were not in his possession in his safe de-
posit box, nor was there any transfer or entry in his safe 
deposit box after September 5th, 1925. Without the 
testimony of Katherine N. Stryker, the appellant, to ex-
plain it, how these bonds were physically transferred from 
one box to the other cannot be proved, _ except that she 
made the ·actual transfer. 

It is true that mere possession of the subject matter 
of a gift by the donee cannot be held to establish a gift 
causa mortis as was pointed in Beucker 'Z'S. Carr, 60 
N.J.E. 300; 304. 

This is not true of gifts inter vivos. In Green vs. 
Tulane 52 E. 169, the subject matter of the gift was 
bonds and they were delivered to one Judge Green or his 
partner, with a note attached. 
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Vice-Chancellor Pitney, p. 171, said: 

"In this case, the subject of the gift was 
negotiable bonds which passed by delivery. No 
writing or assignment on the part of the donor 
or transfer on the books of state v,,as neces-
sary in order to transfer the title." 

The proof was practically limited to possession of the 
bonds. 

In the present case, it is significant that in order to have 
the bonds transferred to her own safe deposit box, the 
donor, whom the Vice-Chancellor sa id intended to give 
the bonds to the appellant, would have had to deliver the 
key to the safe deposit box to her. If that key was not 
given to her by the donor and she transferred them from 
the box of the donor to her own safe deposit box, the 
bonds must have been stolen by her. It is insisted that 
the mere possession of tpese bonds by Katherine N. 
Stryker, the appellant, without any explanation leads to 
only one of two conclusions; either that she ,vrongfull y 
took possession of these bonds and transferred them to 
her own safe deposit box or that Steward J(. Heitsrnan 
gave her the key to the safe deposit box with authority 
and direction to get the bonds, or actually delivered them 
to her personally. 

The appellant insists that the proof in this case is not 
limited to mere possession, but that there . is plenty of 
competent and credible evidence that the bonds ,,vere ac-
tually given and turned over to Katherine N. Stryker. 
This evidence consists of the declarations of the donor 
made by him to his confidential friend and banker, John 
~ • Bachman, and his family physician. 
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As is pointed out in Smith vs. Burnett 35 N.J.E. 314 
323, the evidence of such declarations become relevant 
where there is evidence of a transference of the chattel 
in the possession of the alleged donor to the clonee and 
the evidence of such declaration becomes important in 
fixing the meaning of the act transferring the possession. 

By the weight of authority, delivery may be proved 
by the declarations of the donor just as the gift itself 
may be. 28 C.J. 682 Note 7 and cases cited 

There was an underlying motive on the part of the 
donor which led him to make this gift. The evidence is 
uncontradicted, in fact substantiated by Elizabeth Heits-
man, a witness for the defendant-respondents, that Kath-
erine N. Stryker, the appellant, served this old uncle very 
faithfully and that she was very good to him up to the 
very time of his death. (p.144, 11 15-25). He spoke 
of this to his neighbors frequently. Mrs. Carrie F. 
Kline, who lived across the street for twenty-four years, 
and was in his residence sometimes every day and some-
times twice a week during the last five years of his life, 
testified that the donor told her that he thought a great 
deal of Katherine and was fortunate in having Katherine 
there, His next door neighbor, Theophilus Wieder, 
(p.231), a former Sheriff of Warren County, testified 
that the donor had talked about "his wife's dying and 
how fortunate he was to have Katherine and someone 
to look after him and what good care she took of him" 
and further that in 1924, the donor told him that he had 
already provided for her and was going to give her some 
more later on and that afterwards in July or August, 
1925, before his death, he again repeated this conversa-
tion. Similar testimony ,vas given by Minnie Fine, and 
frequent visitors at the house. 
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'I'o his next door neighbor, the President of the Bank, 
and his business confident, however, he revealed not only 
his intention, but what he had done. John A. Bachman, 
for forty-three years connected with the Phillipsburg 
National Bank, nineteen years as president of the insti-
tution, testified (p.249), that Steward K. Heitsman 
talked to him frequently and that (p.251) five or six 
years before the hearing, i.e. 1921, Mr. Heitsman told 
him that he had given Katherine $15,000 of the bonds 

I 
and he said in addition to that, ' Later on I will give her 
the balance''. Again (p.252), he testified that when the 
witness, John A. Bachman, came back from his Yacation 
in 1925, he had another conversation with Steward K. 
Heitsrnan. He understood that Mr. Heitsrnan was sick 
so he went over to the house to see how he ,,vas and 
Steward Heitsman told him he had fixed it all up with 
Katherine, that he had given her the balance of the 
bonds. Counsel for the defendant-respondents attempted 
to impeach his testimony on cross examination, but only 
further developed the conversation which Steward I--kits-
man had with him. He testified, p. 257: 

"He told me that he had given $15,000 111 

liberty bonds to Katherine and he thought he 
would give the balance thereafter and that was 
confirmed by me seeing him just before he died, 
in September before he died.'' 

1-Ie further testified : 

"I asked him why he did not have it in his 
will, and he said, 'I don't want it in my will.' '' 
(p.259, 1.28). 
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Counsel attempted to get the witness to say that the 
reason ,vhy he wanted to give Katherine the bonds was 
because of the inheritance tax, but the witness denied 
this ( p.259 1.34). 

He further developed tl~e second conversation, (p.263 
1. 30) which took place after Labor Day in September, 
1925, when the ,Yitness returned from the Poconos. He 
testified : 

"There \Yas not much conversation. l called 
to see him. He was sick at the time and he 
passed the remark, he said, 'I have taken care 
of _Katherine and have passed over the balance 
of the bonds.' That is all I know.·, 

It is insisted that this conversation explains readily 
the delivery of the bonds and the transfer of them to 
Katherine, in pursuance of the intention to give them to 
her which was found by the Court. ~-\ttention is further 
called to the fact that this statement was made after Sep-
tember 5, 1925, the last date of any entry in the safe 
deposit box of Steward K. Heitsman. The character of 
this witness, his position as banker, and his close rela-
tionship with the donor lend great credibility to his testi-
mony. 

In addition to that there is the clear and convincing 
testimony of the family physician, Dr. Heston R. \ i\Test. 
Forty-two years acquainted with Ste ·ward K. Heitsman, 
the donor, and ten years living under the same roof and 
the balance of his Ji fe alongside of him, during all of that 
period his personal physician, it was both proper and 
reasonable that Steward · K. Heitsman would disclose to 
him not only his intention but what he actually did. 
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This he did. Immediately after the death of his wife, 
the donor discussed with Dr. \Nest, her death and failure 
to make a will and his interest that Katherine be pro-
vided for, (p.272). He even disclosed at that time 
roughly, the kind of a will that he had made. 

In 1922 or 1923 there was another conversation in 
which Mr. Heitsman stated to the witness that he had 
delivered over part of his government bonds to Katherine 
(p.272 1.27). Finally, a couple of months before he 
<lied, the doctor called the donor's attention to the fact 
that the heart attacks \h.1ere becoming more frequent and 
that if he wanted to attend to anything he had better do 
it and the donor told him that he had attended to every-
thing, that he had given Katherine all his bonds. 

On cross-examination, counsel for the defendant-re-
spondents further developed these conversations. The 
witness testified clearly as to the first gift of $15,000 of 
the bonds, (p.283) some three years before the donor's 
death. 

Here is a witness who has no interest in the outcome 
of this suit, of unquestioned standing in the community, 
of intelligence, whose life-long friendship and association 
with the donor make reasonable such confidences as he 
testified to. It is insisted that his testimony is not only 
credible but clear and convincing explanation and cor-
roboration of a valid transfer and delivery of the bonds 
to Katherine N. Stryker. 

In view of the fact that the memorandum filed in this 
case does not clearly disclose that the testimony of B. 
Frank Heitsman, Ex. DS-1 p. 388, in so far as it re-
lated to transactions or conversations with the donor, was 
not considered, it is suggested that his testimony if it 
were considered ; would add further p:oof. He was single 
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and made his home with Steward K. Heitsman for thirty-
five years, (p.389). He testified that his urother, Steward 
K. Heitsman, told him before his death that he had 
provided for her in the way of bonds (p.393) , and 
further his answer filed in this suit also sets up that the 
bonds were given by Stev;ard K. Heitsman, in his life-
time, to Katherine N. Stryker. 

In 1\tf athe·ws i 1s. H oaglmui, 48 N.J.E. 455 at 485, the 
rule is stated : 

'"rhe actual delivery of bonds known in the 
market as transferable by delivery made by one 
holder to another if delivered with words or 
acts indicating a present absolute gift, consti-
tutes a valid gift inter vivos. '' Morris Canal v. 
Fisher, l Stock. 667; .Morris Canal v. Lewis, 
l Beas. 323; Boyd v. Kennedy, 9 Vr. 146; 
notes to Miller 'i:'. Race, l Sm. Lead. Cas. 746; 
London and C. Banking Co. v. London and 
R. B., L. R. (21 Q.B.Di·v 535). 

And in that case a transfer of negotiable bonds was 
upheld as a valid completed gift inter vivos. 

In a recent case, Muir 'l's. Gregory, 168 Fed. 641 .. aff 
158 Fed 122, it was held that property in safe deposit 
box may be the subject of a gift after it is reduced to 
the do nee' s possession. Whether the person removes 
the property at once or allows it to remain for a consid-
erable time is immaterial so long as he removes it before 
revocation. 

Assuming that manual delivery of the bonds was estab-
lished by the testimony heretofore outlined, it is signifi-
cant that Katherine N. Stryker, in December, 1925, before 
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the death of Steward K. Heitsman, deposited in her own 
bank account the coupons on these bonds. If delivery 
were made this act ifself clearly establishes a completed 
gift in the lifetime of the donor. 

To sum up the argument, it is therefore contended that 
the court erred in its conclusions and that the proofs 
establishe<l the second essential of a valid gift into vivos, 
i.e. a delivery of the subject matter of the gift, negotiable 
bonds, in the lifetime of the donor, first, by the undis-
puted evidence that they were in the possession of the 
donee and the income thereof ,vas used by her, and sec-
ond, this possession explained and corroborated by the 
<leclarations of this donor to <lisinterested persons in 
whom he confided, that he had made a gift to the donee 
of the bonds. 

There remains, however, the third essential element of 
gift inter vivos, a stripping by the donor of all owner-
ship and dominion over the subject matter of the gift. 

In this case, these negotiable bonds passed by delivery 
and his manual transfer from the possession of one to 
the other gave to the donee an absolute right and ability 
to sell and dispose of them; to clip the interest coupons 
from time to time and apply them to such use or uses as 
the donee might desire. In the present case, Steward 
Heitsman well knew the character of these bonds, he had 
gone to the bank and clipped the coupons and had de-
posited them to his own bank account, on previous occa-
sions. If, therefore, he had passed over the bonds to 
Katherine Stryker, as he stated to Mr. Bachman and Dr. 
\Nest, he stripped himself of all dominion and control 
and ownership of the bonds. When they went into the 
possession of Katherine N. Stryker, and in her safe de-
posit box, sometime prior to September 5th, 1925, be-
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fore his death, he no longer had control of them. By 
giving them to her and permitting her to place them in 
her safe deposit box. he gave to her the right to disp ose 
of the bonds or to use the coupons as they fell due . 

It is not disputed that in December, 1925, Miss Stryker 
clipped the coupons and deposited them to her own ac-
count. The entries in the bank book of Steward K. Heits-
man, consistently show a credit for the interest up until 
June 1, 1925. As late as October 19, 1925, Steward K. 
Heitsman had made a deposit in his account. There were 
checks drawn against the account and signed by him as 
late as December 24, 1925 (Ex. C-1, p.347 ) . He died 
on January 31, 1926. 

It is insisted that these facts clearly establish a re-
linquishment of control and dominion as well as owner-
ship of the bonds by Steward K. Heitsman, the donor, 
and an acceptance of the gift, and an exercise of owner-
ship by Katherine N. Stryker. 

If she had no right to the bonds, her clipping of the 
coupons and crediting them to her account was wrongful 
conversion. 

As was pointed out in M atheivs vs. Hoagland, 48 N.J. 
E. -455, to accede to this proposition it must be assumed 
that Miss Stryker wilfully committed the crime of lar-
ceny. 

, \ statutory rule of evidence prevents her from speak-
ing or defending herself. Equity does not presume wrong. 
The evidence discloses that Miss Stryker is forty-two 
years old. She was a member of the local chapter of 
the D. A. R., and that she was, at the time of the hear-
ing, serving her second five-year term as member of the 
Board of Education of the Town of Phillipsburg. 

Her relationship vvith this old gentleman was that of 
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father and daughter. Her affection for him was unchal-
lenged. Her service bespoke her love, devotion, and her 
loyalty and sacriflce of her own interests. To assume 
that she deliberately misused these bonds or converted 
them to her own use is to assume that she attempted to 
defraud this old gentleman whom she had faithfully 
served for ten years, since the death of her aunt. 

It has been suggested that altho ugh the bonds were 
delivered to Miss Stryker, nevert heless, the donor never 
intended that the gifts should take effect unti l after his 
death. The answer to that is that the gift actually did 
take effect without contradiction, in December, 1925, 
when the donee clipped the coupon and deposited them 
to her own account. although there are many cases which 
told that ,vhether the donee accepts the gift at once or 
not, is immaterial so long as the clonee accepts the gift 
and exercises dominion and o,Ynership over the subject 
matter of the gift before it is revoked. 28 C.J. 643-644. 

II. 

THE TESTIMONY OF KATHH,RINE N. STRYKER 
WITH RESPECT TO ST/lTEMENTS BY OR 

TRANSACTIONS WITH STEW ARD K. 
HEIT SM AN WAS ADMISSIBLE AND 

THE COURT ERRED IX STRIK-
ING OUT THAT TESTIMONY . 

This suit as it was tried was an action brought by the 
executor against all of the residuary legatees for advice 
and instruction as to the validity of a certain gift of 
bonds. The defendant-respondents, by filing a counter-. 
claim, became adverse parties to Katherine N. Stryker, 
the appellant. 
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At the hearing the executor did not object to any of 
the testimony of Katherine N. Stryker as to tra11sactions 
with the decedent. The sole objection was raised by Mr. 
Gebhardt, counsel for the defendant-respondents, the 
residuary legatees. The court called the atention of Mr. 
Gebhardt to the fact that he did not represent the execu-
tor, (p.291 1.10). 

\..fter the bill was amended, no further testimony was 
taken and the final decree ·was entered upon the record 
of the hearing without further testimony. The amended 
bill of complaint was a bill by the executor to have the 
alleged gift set aside on the ground that it was not a 
valid completed gift inter vivos and further on the ground 
of fraud and undue influence and prayed for the account-
ing and restoration to the complainant as executor of the 
liberty bonds. It is clear that the executor alone could 
maintain such a suit in equity since he stood in the shoes 
of the testator and ·was entitled to the personal property. 
The defendant-respondents were not entitled to the re-
lief prayed for in the amended bill of complaint. 

In this situation, it is a fundamental rule that if one 
fails to object to the admission of evidence, his silence 
shall be construed as a waiver of his right. The failure 
of the executor at the hearing to enter an objectioll to 
this testimony so far as the executor is concerned there-
fore constituted a waiver of his right to object. 

In Rollin 7'S. Rollin, 40 N.J.E. 281, 282, the facts were 
that in the taking of testimony in the cause before the 
master, the evidence of one Roland was received without 
objection, although in all important features, it related 
to transactions with and statements by the decedent. 
Subsequently, a motion was made to suppress this 
part of the testimony and an order was made 
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to that effect. The complainants attacked the order and 
insisted that the evidence should be considered, and the 
Court of Errors held that the te timony should be allowed 
and gave as its reason that the admission of such testi-
mony affects no one hut the parties and _none but the 
parties are interested in the exercise of the power given 
to exclude this testimony. The rule is well settled that 
a party cannot sit by and accept the chance of a witness 
making evidence in its favor ancl then afterwards raise 
for the first time, an objection to its competency . 

"The only exceptions to this rule is where the ground 
for its exclusion. wa not discovered until after the evi-
dence was in , or on grounds of public policy. At the 
time the testimony is given, the party is presumed to have 
waived the objection." 

This Court approved this ruling pecifically in the 
case of Grannan 1 1s. Fox, 100 N.J.L . 288, 289. See also 
Electric Park 'l'S. Ps£chos) 83 N.J.L. 262, 26j. 

It is therefore insisted that on the amended bill of 
complaint the testimony of Katherine I . Stryker, as to 
transactions with the testator, having been offered with-
out objection by the Executor, it was error to strike it 
out. 

But counsel for the defendant-respondents, argue that 
objection made by them is sufficient to exclude the testi-
mony. That if they were proper parties they were suing 
in a representatiYe capacity, as against appellant. 

In Greenwood ·z•s. Henry, j2 X.J.E. 449, there was a 
suit for specific performance of a contract made by one 
Eliza R. Thompson who died testate leaving the defend-
ant, Mrs. Henry, her only heir at law and sole next of 
kin. The defendant, Ogden, was appointed administra-
tor. The other party to the contract, Greenwood, filed 



Brief of the Defendant-Appellant 25 

a bill for specific performance against Mrs. Henry as 
heir at law and Ogden as administrator. 

On p. 449 the Vice -Chancellor says: 

"If this suit had been confined to a recovery 
of the realty, and Mrs. Henry was, as well she 
might be, the only party defendant, the com-
plainant's position would have been above dis-
pute, for Mrs. Henry would have found her-
self in this dilemma: if she was not sued m a 
representative capacity, then complainant was 
clearly competent; if she was sued in a repre-
sentative capacity, she had rendered him compe-
tent by offering herself as a witness and testify-
ing in her own behalf within the interdicted 
range. 

·'The real merits of the question are not 
changed by the fact that complainant, by this 
suit, claims the personal estate as well as the 
realty, and makes the personal representative a 
party, since Mrs. Henry is sole next of kin as 
well as heir-at-lavv, and is the only person in the 
least degree interested adversely to the com-
plainant in any party of the estate. The amount 
of the indebtedness of deceased was but trifling 
as compared with the amount of the personal 
estate, so that Mrs. Henry as sole next of kin, 
was clearly master of the suit and entirely re-
sponsible for being called as a witness. 

"The defendant, Mrs. Henry, being thus sued 
in a representative capacity, and having been 
offered and sworn as a witness in her own be-
half, and having testified to conversations with , 
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and transactions by her ancestor, she thereby, 
under the canon laid down in McCartin vs. 
McCartin, rendered the complainant competent 
to give testimony on all subjects." 

The defendant-respondents are in the same pos1t1on. 
Dora Heitsman, one of them, clearly testified to trans-
actions with the deceased donor, Steward K. Heitsman, 

\ ) 

which he, if he were living, might deny. 
On p. 183, she testified that she had seen him in his 

home after the death of his wife in 1916, that Mr. Heits-
man a~ways found her very pleasant and that he had to 
be assisted in business and further that Steward K. Heits-
man gave Katherine money to run the house with. 

Another defendant-respondent, Isabella Kirkpatrick, 
testified, p. 202, to taking him out for a ride and assist-
ing him in and out of the car. Furthermore, she testi-
fied directly to a conversation with Steward K. Heitsman, 
p. 209, 1. 30, 31. 

It is insisted that this testimony is clearly within the 
rule which defines transactions, something which Steward 
K. Heitsman, if he vvere living, could either affirm or 
deny. 

Applying the rule in Greenwood vs. Henry, supra, if 
these defendants were sued in a representative capacity 
in place of deceased, by their testimony as to transactions 
with the decedent, they opened the door for testimony of 
Katherine N. Stryker. It surely is not equity to permit 
these defendants claiming the bonds as residuary lega-
tees, to testify to transactions with the decedent for the 
purpose of strengthening their claim to these bonds and 
not to permit Katherine N. Stryker to testify to trans-
actions with the decedent. The design of the legisfa-
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tion is to produce equality. vV oolverton vs. Van SyckelJ 
57 N.J.L. 393. 

In 1VI cKinle'y vs. C oeJ 66 N.J.E. 70, Vice-Chancellor 
Emery said that the Court of Errors and Appeals had 
held that the test of representative capacity was whether 
one party or the other appeared on the record as a repre-
sentative of the decedent. A thorough review of all of 
the cases in N ~w Jersey on this point is set out in that 
opm10n. Burr vs. Bloomsbi -tryJ 5 Adv. Rep. 1241. 

But the counsel for respondents may argue that if that 
be so as to these two defendants, it should not apply to 
the others but in this suit. Mr. Gebhardt represented all 
of the counter-claiming defendants and under the statute 
that is sufficient to qualify the defendant, Katherine N. 
Stryker. This very question had been decided in the 
Court of Chancery in Kenipton rn. Bartine J 59, N.J.E. 
149-150. adversely to that contention. 

Appellant therefore insists that the testimony of Kath-
erine N. Stryker, relating to conversations and transac-
ti011s with testator, was admissible and should not have 
been stricken out; first, because no objection was made 
by the executor ·who was complainant, to her testimony; 
second, because, under the bill of complaint as amended 
and upon which the decree appealed from is based , the 
executor alone stood in the representative capacity and 
his failure to object at the hearing constituted a waiver 
of his right to exclude this testimony of Katherine N. 
Stryker, with reference to transactions with the testator; 
and third, that assuming that the defendant-respondents 
were parties to the suit in a representative capacity, the 
testimony of two of them offered in behalf of all· as to 
transactions with the decedent, made admissible the tes-
timony of Katherine N. Stryker; and fourth, if the de-
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fendant -respondents were not parties in a representa-
tive capacity, adverse to Katherine N. Stryker, their · ob-
jection to her testimony was improperly made and the 
testimony improperly stricken out. 

III. 

THE TESTIMONY OF B. FRANK HEITSMAN AS 
TO TRANSACTIONS OR CONVERSATIONS 

WITH HIS BROTHER, THE TESTA-
TOR, STEW ARD K. HEITSMAN, 

WERE IMPROPERLY STRICK-
EN FROM THE RECORD. 

The objection made to the testimony of B. Frank 
Heitsman, brother of the testator, who is one of the 
residuary legatees with reference to transactions with 
the testator, was made by Mr. Gebhardt, representing the 
defendant-respondents. At the taking of the deposition, 
Mr. McConnel was present but entered no objection . In 
the memorandum filed by the Vice-Chancellor, (p.47 
1. 22) it is not clear that the testimony of B. Frank 
Heitsman, was considered and assuming that it was not 
considered, we submit that it was error to strike it out: 
first, because B. Frank Heitsman, while a party to the 
suit, disclaimed any interest in the subject matter of the 
suit, and second, for the same reasons that the testimony 
of Katherine N. Stryker as to transactions with the tes-
tator. were admissible, it is urged that this testimony of 
B. Frank Heitsman was admissible. 
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IV. 

THE AMENDMENT OF THE BILL AFTER 
HEARING WAS TOO BROAD INSOFAR AS IT 
PERMITTED AN ALLEGATION OF UNDUE 

INFLUENCE OR AN IMPROVIDENT 
GIFT BECAUSE SUCH AN AMEND-

MENT WAS NOT SUPPORT-
ED BY THE PROOFS. 

The power of the court to order an amendment, even 
on final hearing, is unquestionable 1 but it is a power never 
exercised except when the ends of justice render it ab-
solutely necessary and its exercise will not substantially 
impair or abridge the right of the defendants. Ogden 
vs. Thornton

1 
30 N.J.E. 569, 573. Midmer vs. Midmer 1 

26 N.J.E. 299. 
In Ogden vs. Thornton 1 32 N.J.E. 723, this court, on 

appeal, reversed the case and one of the reasons stated 
was (p .276) that the amendment if made, was not sup-
ported by the evidence. In Ditman vs . Distilling Co. of 
America

1 
64 N.J.E. 537, 553, it is stated that the gen-

eral rule applicable to amendments applied for under such 
circumstances is that amendments may then be made, 
('i.e.

1 
after hearing), if necessary, and proper, in order 

that issues which have been in fact tried by the parties 
and upon which both parties have been practically and 
fully heard, may be formally set out in the pleadings so 
that pleadings may conform to the proofs . Story Eq. 
P l.905; cases cited in Ogden vs. Thornton 1 3 Stew. Eq. 
569, 573, etc. But complainant cannot amend at the hear-
ing in order to present a new or inconsistent case. 
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It 1s insisted that the order amending the complaint 
went too far. 'rhe conclusions of the Vice-Chancellor 
do not indicate either undue influence, fraud or an im-
provident gift. The final decree from which this appeal 
is taken simply adjudges that Steward K. Heitsman, did 
not in his Ii fetime, make a completed and valid gift to 
said Katherine N. Stryker, of $30,000 of par value of 
Liberty loan bonds, (p.49). The Vice-Chancellor did 
not find undue influence, fraud or an improvident gift. 

This ground of appeal is argued because it has been 
suggested that it will be argued on the appeal, that even 
though the proofs would establish a completed gift inter 
vivos, nevertheless, the gift should have been set ;:iside 
because it was improvident and made without independent 
advice . It is insisted that this, under the state of the 
case, should not be raised at this time since the amend-
ment that might bring this question before the court for 
decision was made erroneously. 

• I 
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V. 

ASSUMING THAT THE GIFT WERE A COM-
PLETED GIFT INTER VIVOS IN THE LIFE-

TIME OF THE DONOR THE GIFT SHOULD 
NOT BE SET ASIDE BECAUSE OF UNDUE 

INFLUENCE, FRAUD OR THE FACT 
THAT IT WAS IMPROVIDENT AND 

MADE WITHOUT THE BENEFIT 
. OF INDEPENDENT ADVICE 

It will no doubt be argued by the respondents that even 
though the gift were a completed gift inter vivos never-
theless the gift was involved and should be set aside be-
cause of said fraud, undue influence or the fact that the 
gift was improvident and Steward K. Heitsman, donor, 
did not have the benefit of independent advice. For this 
reason the appellant argues these particular phases of the 
case, calling attention to the fact, however, that there is 
no proof of actual fraud, or undue influence. 

A review of the cases in New Jersey, after careful 
consideration, leads one to the conclusion, that the prin-
ciples of law involved are clearly stated and set forth in 
the case of In re: Pulper, 99 N.J.E. 293, with which ap-
pellant agrees, with one exception to which reference 
will be made later. 

We undertake to quote from that opinion: 

"'I'he principles here involved are those rela-
tive to transfers from the subordinate one of 
tv,ro persons, between whom exists a relationship 
of trust and confidence to the dominant one. 



32 Brief of the" Defendant-Appellant 

vVhere such a transfer has been made, it is 
voidalJle ( in the absence of equitable defenses) 
at the instance of the transferer ( or those stand-
ing in his stead) if there was any deception, if 
there was any undue influence, if there was any 
unfairness, any concealment, any coercion, or if 
the transaction was not thoroughly understood 
by the transferer. In any case where the avoid-
ance of such transfer is sought, there is a ( re-
buttable) presumption on all those points ad-
verse to the transferee, and the duty is ·cast 
upon him to overcome that presumption, upon 
such presumption, upon each point, by a pre-
ponderai1ce of the evidence. If he fails so to 
do, on any one of the points, the transfer will 
be set aside. In certain of such transfers, 
where special circumstances are present, the pre-
sumption is not rebuttable, but is conclusive 
against the transferee, unless the transferer ac-
tually had competent advice from someone not 
tainted with any interest in favor of the trans-
feree, and the burden of proving such inde-
pendent advice, by the preponderance of evi-
dence is upon the transferee." 

· In the present case, the transaction is alleged to have 
been a gift. The burden was upon those seeking to have 
the gift set aside, to establish, 1st: a re lationship of trust 
and confidence, 2nd, that the gift was not intended to 
take effect until after the death of the donor. 
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VI. 

7'1Ifl ,,,-lPPELLANT) KATHERINE N. STRYKliR) 
CONTENDS THAT THE COlvlPLAJNANT OR 
DEFENDANT-RESPONDENTS FAILED TO 

PROVE DOMINANT CONFJDENTJAL 
RELATIONSHIP. 

In the case in re: Fu/per 99 N.J.E. 293, 314, it is 
pointed out that the nature of the relation is difficult 
of exact definition or delimitation, and quoting from a 
leading New York case, Cowie 'Z'S. Cornell) 75 N.Y. 91, 
it is said that "it comprehends all cases, or where the 
relations between the parties appear to . be of su-::h a 
character as to render it certain that they do not deal 
on terms of equality but whether on the one side from 
superior knowledge of the matter derived from a fiduciary 
relation or from over mastering influences or on the other, 
from weakness, dependance or trust, justifiably reposed, 
unfair advantage is rendered probable." 

The case of Staci? 7.'S. Ree1.1es) 66 N.J.E. 447, is further 
quoted , : 

"VVhere the parties hold pos1t10n in which 
one is more or less dependent on the other.., 

Among the confidential relationships \\·hich are natural 
are those of parent and child. In the present case there 
was no blood relationship between the testator and the 
donee . Any position vvhich she held in the household 
and in the affection of the donor, ,vas due to the clo1~or's 
attitude toward her. 
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It was said in In re: Fulj7er) supra) that "mental weak-
ness is by no means a necessary circumstance in order to 
bring the case within the comprehension of the term 
'dominant, confidential relationship'." However, in that 
opinion, p 706, the Vice Ordinary says: 

"And the question of mental weakness is per-
haps more nearly a controlling circumstance as 
between persons vvho are not parent and child 
or blood relatives.'' 

It is with reference to this statement alone which \,vould 
not seem to be material in determining the case, In re 
Pulper) supra) that we take exception. In practically 
every case of importance, there is affirmative proof show-
ing mental condition which, while perhaps not being such 
a condition as can be determined "mental weakness'', in-
variably tends to show a mental flexibility. 

In every case, practically without exception, where the 
gift \,\"as not improvident, there has been proof of a weak-
ness of will power, proof of such a state of mind as vvas 
readily and ~asily influenced or dominated. It is respect-
fully urged that a careful and proper statement of tbe 
principle of law is: Mere proof of relationship of parent 
and child or trust and confidence between the parties, is 
not sufficient to raise the presumption; the burden is upon 
the party seeking to set aside the gift to establish by a f-
firmati ve proof that the donor was dominated by the 
donee, i.e. : that the donor was subject to the will of the 
donee and this requires affirmative proof of a subjective 
state of mind or mental condition on the part of the donor. 

This is not in conflict with Slack vs. Reeves) or Post 
·us. Hagan) \\·hich can be distinguished. 
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In Slacl? 'US. Rec'i!es) 86 N.J.E. 447, 448, it is said: 

"By the progress of the disease, locomotor 
ataxia, his physical pmvers became gradually 
weakened and his mental powers also were 
somewhat affected.n 

35 

There was evidence of dependence in this case and 
domination but the important distinction is that the deed 
was improvident. 

In Post 1 1s. Haga11) 71 N.J.E. 234. l\!Ir. Justice Gar-
rison points out the distinguishing feature, which ,,·c 
contend applies in that case: 

"'this distinguished circumstance, namely 
that a person already aged or infirm or other-
\Yise dependent should giYe to the one upon 
whom he does depend, practically his whole liv-
ing, beyond recall, and at the very time when 
apparently, he had most peed to retain it, raises 
in the mind of a Chancellor the presumption that 
the donor may not have appreciated the irre-
vocable character of his act or that he did not 
foresee the legal consequences to himself." 

Thus, the Court of Errors distinguished in these of 
improvident gifts or conveyances. 

In Soper 'Z!S. Cisco) 85 N.J.E. 165, the relationship was 
parent and child. The Court of Errors points out, on 
p. 168, that the conveyances were not mere voluntary 
gi £ts and were to be distinguished on that ground, and 
the decree of the Court of Chancery setting aside the 
gifts, was reversed and no question was considered by 
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the court, it appears, as to whether the relationship was 
sufficient to raise the presumption. It would appear that 
this was more or less taken for granted. 

In Douglas vs. SpeerJ 97 N.J.E. 25, which was refened 
to in the .Pulper case) Vice-Chancellor Leaming while 
pointing out that the woman enjoyed a high degree of 
intelligence and that her mental appearance at the time 
of the trial would appear to be but little impaired, goes 
on to say: 

"But it is clear as the obvious can be made 
clear, that to an extreme and unfortunate de-
gree, she shows a tendency to place implicit con- , 
fidence in those, whom for the moment she 
trusts, and pending the suit and on the eve of 
the day it was first set down for hearing, Com-
plainant's son induced her to dismise the com-
plaint until her husband talked to her, when she 
completely changed her mind." 

In Melos 1•s. Hagan) 99 N.J.E. 683, Vice-Chancellor 
Bentley found that the woman was "of a pliable dispo-
sition, or as was not inaptly said, of one like putty." 

In Coffee 'l'S. Sullivan) 63 N.J.E. 296, 298, referred 
to in Kelso 'l'S. Kelso) 96 N.J.E. 354, where the parties 
to the transaction were father and son, the opinion states 
that the mental capacity of the father about the time 
of the execution of the deed is in dispute under the evi-
dence; t\rn witnesses testifying that in their opinion his 
mind was very feeble and two witnesses s,;vore on the 
contrary that in their opinion his mind was good; and 
the conveyance was a'n improvident one of the entir~ 
estate. 

. I 
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In the present case, we argue that if the complainant 
and defendants who filed the counter claim ( to whom 
we will hereinafter include with the complainant and re-
fer to them inclusively as respondents) failed to prove 
that the gift or gifts were improvident; and they failed 
to prove affirmatively that the mind and will of Stewart 
K. Heitsman was subject to the domination of the de-
fendant, Katherine N. Stryker; and also fail to prove any 
mental impairment, then the burden of proof to show 
.~ dominant confidential relationship, has not been met. 

\i\That proof did the respondents offer to show this 
confidential relationship? 

As we read the testimony, they lay stress upon the fact 
that deposit slips of Ste,~·ard K. Heitsman were made 
out in the handwriting of Katherine N. Stryker (Exs. 
C-3 to C-8, p. 348), but the evidence disclo es, ( testi-
mony James L. Lomerson, p. 56 )_ that seven of these de-
posit slips were in the handwriting of Steward K. Heits-
man, four by Katherine N. Stryker, (Ex. C-8) and thir-
ty-seven by four other persons, officers of the Phillips-
burg National Bank . On p. 62 ( testimony of James 
L. Lomerson) it is disclosed that the deposit slips of 
Katherine N. Stryker, the defendant, which were offered 
in evidence during the same period (Exs. C-19 to C-26, 
p. 371) were in the handwriting of seven other persons 
besides Katherine N. Stryker. Does this mean that she 
was dependent upon the officers of the bank where she 
deposited and by reasoi1 of that she was a person de-
pendent and dominated by them in business affairs? 

But the respondents say that _during the last years of 
the life of the testator, Steward K. Heitsman, she at-
tended to all of his business affairs. She went to the safe 
deposit box and clipped the coupons for him, ( testimony 
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of James L. Lomerson, p. 5 7 Ex. C-9 p. 3_50) discloses 
that the safe deposit box, number 267, of Steward K. 
Heitsman was entered eighteen times during the life of 
Steward K. Heitsman. Eight times from October, 1918, 
to June 21, 1919, Steward K. Heitsman signed the book 
himself, once during that period, Katherine N. Stryker 
signed the book for Steward K. Heitsman. Subse-
quently, Katherine N. Stryker signed the book nine times 
for Steward K. Heitsman. The box was rented October 
24, 1918. The original renting card does not appear in 
evidence, having been destroyed by an employee at the 
bank after the box was surrendered, ( testimony of Ed-
win H. Sitgreaves, p. 96), but it was testified that on 
the revers~ side of the contract, Katherine N. Stryker 
was deputized to enter the safe deposit box. From the 
very time that the box was rented. Steward K. Heitsman 
of his own free will, deputized Katherine N. Stryker 
to enter the safe deposit box. This was the time that 
he had sold his farm for $30,000 and there seems to be 
no question but that he v-1as then perfectly capable and 
responsible. Only three months before he had made a 
codicil to his will and surely the respondents must admit 
that he was not subject to influence or domination of 
Katherine N. Stryker at that time. 

The testimony discloses that on fifteen out of the 
eighteen occasions \Yhen the safe deposit box of Steward 
K. Heitsman ·was visited, that Katherine N. Stryker 
went to her own safe deposit box . (Ex. C-17, p. 357). 

What took place on these visits was testified to by 
Edwin E. Sitgreaves, employee of the bank, (p. 96 1. 22). 

"They would come to the safe deposit depart-
ment and offer the key, and I would get the box 
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out and hand it to Miss Stryker or whoever 
vvould come to the door and they vvould take it 
into the booth or the directors' room. 

"Q. Who brought the box back usually? 
' A. Katherine Stryker, as a rule, woul<l 

bring it back, and it would be put away by one 
of the clerks. I very often waited on different 
customers, and then in the meantime go out of 
the bank, and somebody else would take care 
of the box and put it a,yay, some of the other 
clerks." 

39 

·witness further testified he recalls Steward Heitsman 
being in the bank as late as 1923. 

It should be noted that when Steward K. Heitsman 
went to the safe deposit box in 1923, ,,·ith Katherine 
N. Stryker, that she signed for the box. 

But what evidence is there as to the custody of the 
keys which, it is testified, were together on a small ring. 
The complainants do not show that these keys were in 
the possession of Katherine N. Stryker and yet no access 
could be had to the safe deposit box without them. To 
infer that she took them wrongfully from Steward K. 
Heitsman would be unjust. The visits were made at the 
time that the coupons on the bonds fell due and the only 
reason why Steward K. Heitsman did not go to the bank, 
according to the complainants' own witnes was that he 
was physically unable to \i\ralk any distance. By reason 
of old age he was feeble and it therefore became neces-
sary for him to send someone to the bank. This mere 
act of going to the safe deposit box, clipping the coupons, 
in itself is a perfectly reasonable and natural act for an 
agent. Busy men frequently deputize confidential secre-

I 

I 
I 

:I 
I 
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taries to enter their safe deposit box, giving them the 
keys for a specific purpose and with instructions to go to 
the box and clip the coupons or to do some other act, 
in the perfectly normal transaction of business. 

Justice Fletcher Moulton in Coomber vs. Coomber 
( 1911 1. Ch. 7 29), observes that although the relation-
ship between himself and his errand boy was a confiden-
tial one, it did not follow that the latter had any influ-
ence over him. As influence, in turn, implies that dom-
inance has been achieved and it can only be assumed 
in relationships where the one party occupies a dominant 
position towards the other. 

The respondents further offer in evidence checks of 
Steward K. Heitsman, but the bodies of which were in 
the handwriting of Katherine N. Stryker. In everyday 
life, almost every busy lawyer has a stenographer write 
out the body of the check but the lawyer signs the check. 
No other relationship so far as his personal busines:-:; af-
fairs, existed bet,veen Katherine N. Stryker and Steward 
K. Heitsman. The most important witness offered by 
the complainant, Lizzie Heitsman, clearly testified to this. 
On direct examination, (p.108), she testified as fol-
lows: 

"A. She attended to his business. 
Q. Katherine did? 
A. Kathe .. ine Stryker. 
Q. Tell us what she did? 
A. She would write out the checks and he would 

sign them. 
Q. Go on. 
A. And she would take them to the bank and get them 

cashed. 
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Q. Can you tell me whether there was any time cl.m-
ing his life he was entirely unable to go to the bank per-
sonally? 

A. vVell, he wasn't to the bank the last t\rn years 
to my knowledge, and probably later back to my knowl-
edge; I couldn't say. 

Q. Did his physical condition permit him to go that 
far for the last two years of his life, as far as the bank? 

A. No. 
Q. Not as far as the bank? 
A. No. 
Q. And after the checks were cashed and the money 

comes back, what .was done with that? 
A. With the money? 
Q. Yes. 
A. She would give him a portion of it and she kept 

the balance. 
Q. What for? 
A. To run the household. 

On cross examination she testified , pp. 124 1. 7 to 1.9: 

"Q. vVhen Steward Heitsman needed money would he 
tell Katherine to make out the check? 

A. I can't answer that question. Katherine wc)ulcl 
always say she needed money. 

Q. She would tell that to him ? 
A. Yes, sir. 
Q. What would Mr. Heitsman say? 
A. She would write out the check and he woulp sign 

it. 
Q. vVhat did he say? 
A. I can't say. 
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Q. 
A. 
Q. 

\A/ eren · t you there ? 
Yes. 
What did he say? 

A. I suppose he was willing to . 
. Q. You suppose he was willing? 
A. Yes, or he wouldn't sigp it. 
Q. He wouldn't sign the check unless 

ing to? 
A. I suppose so. 
Q. He ,vas a man of very strong will? 
A. Yes, sir." 

he was will-

But particularly on p. 127 1. 20, her testimony dis-
closes that all that Katherine N. Stryker did was subject 
to approval and direction of Steward K. Heitsman. 

"Q. Did you ever hear Mr. Heitsman tell Katherine 
to make out a check? 

A. To tell her? 
Q. I said, did you ever hear Mr. Heitsman tell Kath-

erine to make out a check? 
A. To tell her? 
Q. Did you ever hear him tell her? 
A. No, I don't know that I did, but I was present 

when sl1e would make out the check. 
Q. You never heard him tell her to make it out? 
A. I can't recall it. 
Q. Would she show it to him? 
A. Oh, yes, she wou ld be right by him. 
Q. • Would he look at it? 
A. Sure, _he signed it. 
Q. Before he signed it? 
A. What? 
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Q. Before he signed it, did he look it over? 
A. I think he was that kind of a man. 
Q. You think he was? 
~\. Yes, sir. 
Q. He wouldn't sign anything unless he would read 

it over? 
A. He knew what the check was going out for." 

Does this show domination by Katherine Stryker, of 
the testator? 

To show that he had control of the money, the testi-
mony of the respondents' own witness is clear that Kath-
erine N. Stryker turned back money to him when she 
was sent to the bank, retaining only what was necessary 
for household purposes. 

His reason for having Katherine write the checks was 
his aversion to writing. It is testified he never wrote 
a great deal, (p . 131 1. 11) and it is clear that with his 
old age and the fact that he never, at any time, wrote a 
particularly clear hand, it worried him and made him 
nervous, and he v.ras glad to be reli~ved of this clerical 
task. But was this proof of domination o f Steward K. 
Heitsman by Katherine N. Stryker? Would this in it-
self be sufficient to prove dependence or to establish a 
confidential relationship, so as to raise a presumpti on of 
fraud? It is undisputed that this was the same system 
from 1918 clown to the month before his death. 

Steward K. Heitsman was always the head of the 
household. Katherine N. Stryker , coming to his home 
as an orphan and living with her grandmother and her 
aunt, Emma Heitsman, was always an orphan dependent, 
even up to the time of Steward Heitsman's death . 
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Louella Silkman, whose bias was evident on the stand, 
(p. 167 11 15-29) testified: 

"I said, 'You'll be punished for the things 
you said and done to me' * * * " 

"Then I said, 'I did all those things to be 
served with a warrant and called into court' and 
I said, 'You will be punished for what you done 
to me while I have been in this house'." 

On cross examination, testifying with reference to the 
signing of the checks, she says: (p. 145 to 148) : 

'Q. You say you have seen her make out checks and 
Steward Heitsman sign them? 

A. I have. 
Q. Did you ever hear him tell her to make ont a 

check? 
A. I did not. 
Q. Did you ever hear him say anything to Katherine 

about making out a check? 
A. No. 
Q. You didn't? 
A. No. 
Q. \tVhat was said when the check was made out? 
A. She said: "We need money for the house," and 

she would have to have it. She knew-
Q. What did Mr. Heitsman say? 
A. He signed it. I have seen him at the end of the 

dining room table signing checks. 

BY THE COURT: 

Q. What did he say? 
A. Nothing . 
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Q. You never heard him say anything when she 
started to make out a check. He never said anything? 

A. I don't know. 
Q. He never told her to make out a check? 
A. I never heard him. 
Q. Did he read over the check or look at it before 

he signed it? 
A. I haven't the · slightest idea. I remember seeing 

him _sitting there, signing it. 
~- You saw her write them? 
A. Yes, she wrote the check. 
Q. Did you see her hand it to him? 
A. She wrote on the paper, had a newspaper on 

the dining room table. I don't know. I saw that clone 
twice. He got up and signed it. 

Q. He got up himself? 
A. He got in, out of a rocking chair, into a straight 

chair. 
Q. You saw that twice? 
A. Yes, I saw that twice. 
Q. What happened to the check? 
A. She took it. 
Q. Did he hand it to her? 
A. I don't recollect but she took it and went through 

the house. 

BY THE COURT: 

Q. You say you sa ,v him get up out of the rocking 
chair and go to a straight chair? 

A. Yes. 
Q. And take the pen and sign this check? 
A. Yes. 
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Q. You saw all that? 
A. I did. 
Q. Yet you have not the faintest idea whether he 

read that check before he signed it? 
A. I suppose he did. 
Q. Why did you say you hadn't the slightest idea? 
A. I don't know whether he did. I suppose he read 

it, of course, no one would sign a check without read-
ing it. 

Q. Steward Heitsman would not sign anything un-
less he knew what he ,vas doing, would he? 

A. He was very careful about everything, very eco-
nomical in everything he did. 

Q. And he knew exactly what he was doing up to 
the time of his death ? 

A. I think so." 

This method of wntmg 111 the checks was not new. 
Check No. 12, dated December 19, 1918, was made out 
by Katherine N. Stryker, and so '"'as check No. 124, 
dated December 23, 1918; check No. 131, dated March 
13, 1919; check No. 134, dated April 16, 1919; check 
No. 136, dated May 9, 1919, and so on. 

Vv e submit that with this clear proof that this method 
of having Katherine Stryker do the clerical work of writ-
ing in the body of the check, practically from the begin-
ning, is not evidence of such reliance and dependence, as 
will raise the presumption of fraud. 

In addition to the admissions of the witnesses, Lizzie 
Heitsman, Louella Silkman and James L. Lomerson, 
that Steward Heitsman was a man of strong will, with 
a mind of his own, careful and shrewd in business af-
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fairs, as is set forth, Mrs. Kilpatrick, one of the nieces, 
testified, (p. 208 11. 1-11 )°: 

"Q. You talked to your Uncle Steward, didn't you? 
A. I did. 
Q. What did you say? 
A. I sat in his room. 
Q. He was very jolly and pleasant, wasn't he? 
A. Very. 
Q. He always had a good clear mind when yon 

talked to him ? 
A. Yes. 
Q. And always seemed to be the same so far a~ 

talki11g was concerned? 
A. Yes, sir, as far as talking . 

It is very significant that no attempt was made by the 
complainants to show that Steward K. Heitsman's men-
tal condition changed in any way during the ten-year 
period. While there was a great deal of examination 
with reference to his physical condition and inability to 
walk without a cane and assistance, there was no exami-
nation with reference to his mental condition. 

Why did not counsel ask if his mind was enfeebled? 
Certainly Lizzie Heitsman, who had seen him, ac-

cording to her testimony, "frequently'' from 1921 to the 
time of his death, shou ld have been able to have testified 
to evidence of a change in his strong will power, during 
this period. The presumption of undue influence as we 
understand the law, refers to a mental state. Influence is 
upon the mind which controls in business transaction, 
transfers of property. When one influences another they 
exert a force which effects the mind of the other. It is 
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a mental process and the very failure of the complain-
ants to lay stress upon this fact and the respondents' own 
testimony that he was a man of strong will, even up to 
the time of his death, that he was the kind of a man 
who would not sign a check unless he knew what it was 
for, are the strongest admissions of the fact that Steward 
K. Heitsman, even up to the time of his death, was a 
man who could not be wrongfully or unduly influenced, 
that he was in the control of the property which belonged 
to him and that what he did with it would be his will and 
not the will of Katherine N. Stryker. 

Counsel for the respondents argue that Steward K. 
Heitsman had but a common school education and no 
business experience except that of farming. It is sug-
gested that the business of farming is a simple matter 
without any involved difficulties. Certainly that is not 
the fact. Furthermore, Steward K. Heitsman had ac-
quired stock in the national banks and a water company 
and had apparently transacted his business as the wit-
nesses testified to, in a shrewd, careful and economical 
manner. 

But respondents' counsel say Katherine N. Stryker, on 
the other hand, was an educated woman, active in s_ocial 
affairs and a member of the Board of Education in the 
Town of Phillipsburg. Is the fact that a person is edu-
cated to be taken by a court of equity as sufficient 
to raise a presumption of fraud? Is the fact that two 
mayors of the Town of Phillipsburg had thought suf-
ficiently of her ability, placed sufficient trust and confi-
dence in her to appoint her for two terms, a member of 
the Board of Education of the Town of Phillipsbur ·g, 
to be taken as proof of dominance sufficient to raise a 
presumption of fraud or undue influence? Certainly 
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this speaks for the high character of the defendant, and 
it tends to rebut such a presumption. 

There are no facts similar to those in cases where the 
donor could neither read nor write; and where his ignor-
ance was clear and \\ihere one who could read or \Hite 
could readily take advantage of it. There is no evidence 
here that Steward K. Heitsman was blind and could not 
see what he was doing. The evidence tends to show 
that he was a shrewd and careful business man, and so 
continued down to his death, and the argument advanced 
by counsel suggesting that this disparity in educational 
advantages proves dominance, is far fetched and un-
sound. · 

It is not disputed, nor was there any attempt to dispute 
the matter when properly presented at the hearing, that 
Steward K. Heitsman from 1920, then eighty years old, 
continued by reason of his age, to become physically 
feebler and less able to walk without assistance, that he 
was subject to heart attacks which required rest and 
relaxation; and that during the last years this increased. 
The testimony of Dr. West on that subject is unques-
tioned, and much time was taken up through attempts 
to show that he had to be assisted at times in walking, 
once while visiting Mrs. Kilpatrick on College Hill , 
where there were hard wood floors. and a number of 
times in the house; generally he used a cane to aid and 
assist him in walking; and during the last year he re-
quired assistance of another in taking his bath. That 
assistance was given by Katherine Stryker. 

If proof of such dependence will raise a presumption 
of fraud or undue influence then can it not be argued 
Lizzie Heitsman, who testified, (p. 135, 1. 30) that she 
assisted Steward Heitsman when Katherine did not: 
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"Yes I did undress him and put him to bed 
* * * the same as Katherine did." 

would have been presumed to have used fraud or undue 
influence and that a court of equity would determine 
that ministration a relation and dependence sufficient to 
raise a presumption? Proof of his physical condition 
and need of assistance in walking and getting around 
is indicative of one fact, that he required such care and 
assistance, and if the defendant, Katherine N. Stryker 
had not performed this care as she was unable to do 
when she was away, any other person could have come 
in and performed it and Steward K. Heitsman would 
have had to have paid for this attention and assistance 
He had to have a housekeeper, some one to cook ancl 
manage the household and it is undisputed that Katherine 
Stryker did this work, that she received nothing for it 
by way of regular compensation except her meals. The 
court should keep in mind that this was her home, that 
she was a co-tenant, in possession of the property and 
so far as that goes, Steward K. Heitsman, was receiv-
ing directly from her a very great benefit. 

Respondents' counsel may lay stress on the fact that 
Katherine Stryker would constantly ask for money when 
she needed it and get it, but invariably the testimony 
is clear that this money was for household purposes and 
was applied accordingly. It was only on one other oc-
casion that she asked tor money for furniture and re-
spondents' witness testified that Stewart Heitsman was 
willing that she should have it. Neither Lizzie Heitsman 
nor Louella Silkman, two of the witnesses that respond-
ents rely upon, ever recalled what Steward Heitsman 
said. It seems very significant that Mrs. Heitsman knew 
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that the money was to be used for household purposes 
and that she testified that Steward Heitsman knew what 
the money was going out for and was willing to pay out 
the money accordingly. 

But the belligerent Miss Silkman, who wanted to pun-
ish her cousin Katherine Stryker, on p. 156 1. 31, testi-
fied: 

"She was very insistent about everything." 

She mentioned the victrola. This belonged to Steward 
K. Heitsman and is included in the inventory taken at 
the time of his death. ( Ex. C-33). 

We contend that Miss Silkman's testimony in these 
matters is so colored and biased that little or no weight 
should be given to it, and further that she will fully 
testified falsely on the stand, so anxious was she to swear 
to anything which she calculated would injure Katherine 
Stryker. She testified on direct examination, p. 163, 1. 3, 
as follows: 

"Q. Do you recall another conversation after that 
where she made some reference to her knowledge of a 
will and where the will had been, whether it had been 
in the box, or something? 

A. Some one was there talking, and she said she 
had been through her-How was that-She said, 'I went 
through Uncle's box thoroughly and I didn't find that 
will. If I had I should have had it changed instantly'. 
And then this person made the remark, who was there, 
'So you are going to keep what you hold?' 

Q. Is that all that conversation? 
A. Yes, I think that is all I recall at that time.' ' 
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It is to be noted that she said: "Some one" was there 
talking, "This person'' made the remark, etc. On cross 
examination, the falsity of her testimony was clearly 
indicated by her evasive manner and finally being com-
pelled to answer and to state with whom this conversa-
tion was held, she mentioned the name of Henry Walters, 
a reputable lawyer of Phillipsburg. It is worth while 
reading the testimony, p. 171-173. 

We say that this testimony is false and not credible, 
first, because it is apparent that Katherine Stryker knew 
there was a will and knew that the will was in the office 
of Mr. McConnel; second, Mr. Walters, who· is a 
reputable lavv·yer in Phillipsburg, on p. 261-262, of the 
testimony, makes a complete denial of any such conversa-
tion, and Miss Stryker, on p. 312 11. 11-25 makes an 
absolute denial of any such conversation. This is the 
witness who testified: "She was very lavish in entertain-
ing. Yes, the neighbors said, 'Katherine dresses a great 
deal better than she used to·." Her willingness to exag-
gerate undoubtedly was the result of her desire to aid 
the respondents in every way possible so that she might 
wreak her vengeance against Katherine. 

But counsel argue that the testimony with reference to 
the radio is of importance and yet the evidence itself in-
dicated that Katherine looked to Steward Heitsman for 
these small gifts and that he was not readily persuaded. 
This evidence of itself should be taken against the party 
that offers it. 

Again, Dora Heitsman, on p. 185, an interested de-
fendant-respondent, who will benefit in this suit, testi-
fed that Katherine told her: 
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* * * that Uncle Steward had received a 
check on a small legacy and he said she could 
have this check, and she said when it came, she 
said, "Uncle Steward says I could have 
that," Uncle Steward said, "No", and she said, 
'·Yes, you did, didn't he, Aunt Lizzie". Aunt 
Lizzie Heitsman. And Mrs. Heitsman said, 
"Yes, hand it over.'' 

L,atherine Stryker, on p. 313, admits that she prob-
ably told Dora Heitsman, Mr. Heitsman had promised 
to give her the legacy. There was no reason to be se-
cretive about it . Katherine was open and frank. It is 
testified this took place in 1922, but if the exact word s 
were used, why did not Lizzie Heitsman so testify. If, 
as counsel argues, this was "Evidently against his will' ' , 
why was not Lizzie Heitsman, who was present, called 
upon to prove the conversation between Steward Heits-
man and Katherine Stryker? Here was an opportunity 
to offer primary evidence. 

We contend that the version given by Miss Heitsman 
was hearsay and that it was told to her by someone else. 

vVe point out another distinction in cases of this kind. 
In every case the person or persons who have suffered 
are first: the donor, where the suit was brought by him 
in his Ii fetime; second, brothers or sisters who were de-
prived of their share of the estate; third, husband or wife 
who were excluded as against children , or vice versa. 

In Hall 'l'S. Oterson, 53 N.J.E. 522, there was the case 
of the husband dominating the wife, six days before the 
expected birth of a child, the wife entirely inexperienced, 
the husband. a lawyer of prominence in Philadelphia. 

In M ocl, 'VS. Moc!?) 49, N.J.E. 192, the complainant 
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was adjudged a lunatic with lucid moments and the suit 
was by her guardian to set aside the deed. 

In Haydoclc 'l's. Haydoch, 34 N.J.E. 570, the court i11 
its opinion says: 

"The evidence in the case has impressed me 
with the conviction that at the time when these 
transfers were made the mind of the donor ap-
proached so closely to the line which defines the 
limit of legal mental capacity and that upon the 
ground of a want of such capacity I shall incline 
to hold these gifts void." 

Magie, in a separate opinion, voting io affirm the de-
cree, says: 

"I vote to affirm the decree below but prefer 
to put my vote solely upon the ground of the 
incapacity of Mr. Haydock to make the gifts in 
question in this cause." 

The suit was filed by the executors against the wife 
to whom the alleged gi £ts were made but the gift was 
made several weeks before the death of the donor. 

In Grimminger vs. Alderton, 85 N.J.E. 425, the com-
plainant was an epileptic and mentally incompetent, and 
the opinion in detail shows an extreme mental weakness. 

In Kern vs. Force, 99 N.J.E. 417, it was a suit by a 
sister against a brother and sister and the bill charged 
fraud, and the decision was not based upon any presump-
tion of undue influence but actual fraud, as a careful 
reading of the opinion will show. 

In Roosma vs. Roosma, 100 N.J.E. 61, the donor was 
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eighty years old and practically blind and could not sign 
her name and the evidence clearly raised the question as 
to whether her mark had been made by herself. She did 
not clearly understand English. The gift was improvi-
dent and of her entire estate, but the Vice-Chancellor held 
that defendant was entitled to be fairly compensated for 
her services. 

In Pierce vs. Stines, 79 N.J.E . p. 51, the property con-
sisted exclusively of real estate. The house and lot was 
valued at $3,020 and the other land all of which was 
unimproved, for $3,759, to which should be added the 
value of the household furniture and ag~in was a suit by 
children. 

ln Siebold vs. Ziebolt, 93 N.J.E. 327, the suit was 
brought by children of the donor who by reason of the 
conveyance would be deprived of what would naturally 
come to them. 
· In the Pulper case, 99 N.J.E. 293, the other children 
would have been deprived of their share by reason of 
the conveyance. 

In the present case, the nearest relative is B. Frank 
Heitsman, who had lived with his brother and the de-
fendant, Katherine Stryker, for a number of years. He 
is the nearest blood relative to be affected by the gifts 
which it v.ras alleged were made and he joins with the de-
fendant, Katherine Stryker, in the contention that the 
gift was valid, voluntary and fair. vVho were the other 
relatives? A niece, Alma Heitsman, who seldom if ever 
visited Steward K. Heitsman in his lifetime; another 
niece, Anna Kunsman, who did not take the stand. There 
is no evidence showing that she in any way ·was inter-
ested in or visited her Uncle Steward during the last 
few years of his life. Mrs. Kirkpatrick and Dora Heits-
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man, nieces, who ''frequently" visited their uncle and sub-
sequently testified that ,: frequently'' meant twice a year, 
(p. 207 11.1-6) although they lived practically in the same 
community in Easton, Pennsylvania. The close relation 
between Steward K. Heitsman and Katherine Stryker 
was the very result of the neglect and failure of these 
blood relatives to care and attend this old man. They left 
it tq this foster child. The uncontradicted evidence is 
that she, with the devotion of a faithful daughter, sacri-
ficed her whole career, the opportunity of marriage, her 
own independence and the very best years of her life 
and gave him that care and attention as a housekeeper 
and a nurse that any daughter would have given, and 
·with that, attended as he directed to his business affairs. 

The testimony leaves no room for doubt that for her 
alone he had the greatest love and affection, so much so 
that under his will made in 1916, she was the principal 
beneficiary, and received the largest share, and in 1918, 
the testator having received this loving attention and 
care for a period of two years, changed his ·will so as 
to add to his original bequest to her, giving to her prac-
tically all of his personal property . 

On these facts and under these circumstances, it is 
insisted that, if the gifts alleged were not improvident, 
the complainants have failed to meet their burden of 
proof in establishing a dominant confidential relation-
ship. 
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VII. 

NEITHER THE FIRST GIFT OF $15,000 BONDS 
NOR THE SECOND GIFT OF $15,000 

BONDS WERE IMPROVIDENT 

In Pierce vs. Stines, 79 N.J.E. 51, 54, classification of 
gifts inter vivos is set forth, an improvident gift is said · 
to mean a ''gift of all, or as it is phrased in Post vs. 
Hagen, 'practically all of the donor's property'." 

A recent case, Morrison vs. Morrison, 94 N.J.E. 645, 
aff. 94 N.J.E. 801, where the question of dominant con-
dential relationship was practically eliminated, the ques-
tion resolved itself into a question as to whether the 
gi £ts were improvident. Vice-Chancellor Griffin says: 

"The question-and the only question in the 
whole case, that I can see-is, first, being pos-
sessed of this real estate ( which at the time of 
the gift to the daughter was regarded as worth 
$4,500, but a year and a half later sold for 
$10.,000) was this gift improvident if he still 
held $4,200 in cash, considering, also, his age 
and the probability that his working days were 
about to terminate, or, at least, would terminate 
in the near future, holding only about $4,200 to 
care for him for the balance of his days, which, 
taking the testimony of Dr. Connolly, could 
hardly be many. 

"As to the first gift of $2,400 in February 
13th, 1918, this gift was clearly not improvi-
dent. Where several gifts are made at differ-
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ent periods of time, later gifts might be held 
improvident without impairing the validity of 
the earlier ones. At the time of this gift he 
owned the house in question, valued at about 
$4,500 and had in the neighborhood of about • 
$5,000 in bank, making upwards of $9,000; 
and as, I have found that there was no fraud 
or undue influence, and it was the voluntary act 
of the donor the gift was good. 

"When the deed was made, on May 14th, 
1920, the donor had upwards of $4,200 in bank, 
possibly $5,000. He did not have independent 
advice, but it was his voluntary deed, unaffected 
by influence which might be considered undue. 
The only influence that actuated him in making 
the gift was love for his child and a purpose to 
reward her for the services which she had ren-
dered. The question, therefore, is, Was the act 
improvident? I will not deal at length with this 
question because it is fully covered in the 
opinion of Vice-Chancellor Stevens in Pearce 
vs. Stines, 79 N.J.E. 51, where he analyzes all 
the authorities and deals with the question as 
to what proportion of a man's property given to 
the donee would be regarded as improvident. 
Under the circumstances of this case, if he gave 
to his daughter the house valued at $4,500 and 
retained the $4,200 in bank, he would have re-
served to himself a sum which, in my judgment, 
clid not render the g·ift of the hoL1se improvi-
dent." 
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The total of the estate of Steward K. Heitsman in 
1921, at the time of the first gift was $41,984. Of this 
amount, only $500 represented furniture or non-income 
producing property. It is not disputed that all the se-
curities had a ready market and could be sold without 
delay or difficulty. Testimony of James L. Lomerson, 
p. 81. The first gift of $15,000 principal of the bonds, 
was a little more than one third of his estate, but it can 
not be seriously argued that a man who still has $26,000 
in cash and securities of ready market value, such as 
liberty bonds and local bank stock, "is a man stripped 
of practically all of the donor's property.' ' At that time, 
Steward K. Heitsman was 82 years old , and his possible 
expectancy in life could not reasonably have been more 
more than 10 years. He still had left, if he had no in-
come whatever, and merely the use of the principal of the 
estate, $26,000 to provide for his support and mainten-
ance. Furthermore he had not been accustomed to a 
large income but lived in a very simple manner. Ref-
erence to Ex. C-1, C-10, C-13, C-14, C-15, the state-
ment of his account and statements showing dividends, 
will lead to the following summary of his income and dis-
bursements in the years preceding the sale of the farm, 
and the years 1919 and 1920 before the gift of the first 
$15,000. 

1916 1917 1918 1919 1920 
Total amount deposited in bank: 

$946.32 $914.53 $1,968.87 $2,423.01 $1,814.20 
Total amount paid by check : 

987.46 928.74 1,251.13 2,585:38 1,866.42 
Dividends received but not deposited: 

400.00 260.00 260.00 72.00 72.00 
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Total income deposited and not deposited: 
1,346.32 1,174.53 2,028.87 2,495.01 1,686.20 

Total amount expended: 
1,387.46 1.188.74 1,511.13 2,657.38 1,938.42 

Note: In December, 1918, • first coupons on bonds were 
received and during same period a check for $500, pur-
pose of which is not in evidence was paid, probably for 
liberty bonds. In 1919 $1,111.68 was paid for income 
tax. 

Out of this total income of 1916, 1917, 1918, Steward 
K. Heitsman was able to live in a simple economical 
manner, paying his share of the taxes on the farm and 
his share of seeds and other expenses in the maintenance 
of the farm. 

We submit a table showing the disbursements by check 
from 1919 to 1925 ( with the year 1920 missing because 
there is not complete evidence as to the purpose of ex-
penditures, by reason o-f missing checks) . 

1919 1921 1922 1923 1924 1925 
Cash: 

$700 .00 $720.00 $700.00 $950.00 $1010.00 $1100.00 
Groceries, meat, etc. : 

28.24 8.00 
Income tax: 

1111.68 
K. N. Stryker, clothing, etc. : 

185.90 169.21 119.43 245.11 212.85 181.54 
Coal: 

72.40 140.11 
Taxes: 

4.76 7.28 

83.30 196.50 159.85 142.20 
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Bonds, investments : 
200.00 

Furniture, new victrola, etc. : 
186.49 241.60 26.20 

Repairs to residence: 
67.40 

Doctor, dentist, legal: 
154.25 

K. N. Stryker, hospital expense: 
74.00 

Suit of clothes, Steward K. Heitsman: 

Welfare Chest : 

K. N. Stryker, gift, radio: 

\;Varren Hospital: 

19.20 109.75 

16.50 

30.00 

25.00 

100.00 300.00 

$2302.98 $1290.49 $1380.58 $1617.81 $1557.10 $1849.99 
We have included in the classification, Katherine N. 

Stryker, clothing, the bills of Bush & Bull, Laubach's, 
Rader's and other department stores although the testi-
mony shows that these bills were for household supplies, 
Steward K. Heitsman's clothing, etc., as well as for cloth-
ing of Katherine N. Stryker. 

It should also be noted that in 1919 a large income 
tax was paid, and $200 worth of Liberty Bonds were 
purchased. In 1923, $200 was given to the Warren Hos-
pital, in 1924, $125 was given to the Welfare Chest and 
as a Christmas gift, and in 1925, the last year of Steward 
K. Heitsman's life, $300 was given (the radio gift) to 
Katherine Stryker. 
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Making possible allawances and deductions it is clear 
that Steward K. Heitsman was able to live comfortably 
from the period of 1919 to 1925 and to provide for the 
clothing and support necessary for Katherine Stryher and 
hi111Self1 on an average of $1,350.00. 

The first gift was not improvident, because Katherine 
Stryker continued the practice that had been carried on 
prior to the gift, having her Uncle Steward act as the 
banker and head of the household for herself as well as 
himself, giving to her uncle the interest on the $15,000 
given her and with that money took care of the house-
hold expenses. Thus he was enabled ,.vithout touching 
the remaining principal to continue living in the same 
manner and in fact, with more care and attention until 
1925. The record is against improvidence; during that 
period he was not injured, defrauded or deprived by 
reason of his gift. So interwoven were the lives and in-
terests of Steward K. Heitsman and Katherine Stryker 
that it was almost a joint enterprise and from this com-
mon fund both of them were clothed, feel, the house kept 
in repair, gifts made to charity, dentist, medical and iegal 
bills paid without question. 

But counsel for the respondents will argue the second 
gift was clearly improvident. The balance of Steward 
K. Heitsman's estate, after he had made the first gift 
had increased in value from $26,984 to $27,537 in Sep-
tember, 1925, by reason of the increased market value 
of the securities which he held, ( Stipulation, p. 35-36) ; 
and without any appreciation in value of the balance of 
liberty bonds in his possession which are included in the 
balance. Of this total estate, in September, 1925, mindful 
of his increased age and the more frequent occurrence of 
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heart attacks, Steward K. Heitsman gave the remain-
ing $15,000 bonds to Katherine, which left him with 
bank stock and water stock readily salable in nearby mar-
ket and cash on hand of $12,037.13. 

Diel he then by that act strip himself? Was he with-
out means for his support and maintenance the remainder 
of his life? He could not be called a poor man. The 
securit ies that he st ill owned were paying him dividends 
at the rate of $501.60. He had approximately $1i500 
cash on hand and in addition to this he was receiving 
board of his brother, B. Frank Heitsman, amounting to 
approximately $240 a year (page 320 Ex. DS-1). Based 
upon the case of Morr ison vs . 111 orrison 1 supra 1 this left 
Steward K . Heitsman, 86 years old, after the second 
gift with more than sufficient funds to provide for him-
self during the remainder of his life. 

Steward K. Heitsman never did pay any rent and in 
this matter we are dealing with facts. If he had had to 
pay rent, he certainly could never have afforded to pay 
$75 or $80 a month, when his income including the in-
terest on the bonds which he had given away never ex-
ceeded $1,766.20. Under the law, Katherine Stryker, 
the defendant was a co-tenant in possession and could 
be held for an accounting by her co-tenants for the use 
of the property. 

It is argued strenuously that the physical condition of 
Steward K. Heitsman was such that he might at any 
time require special nursing and expensive medical at-
tion but upon what evidence is this argument advanced? 
He did receive nursing, very special and frequent medi-
cal attention, and this was not so expensive as counsel 
for complainants would lead one to believe. The atten-
tion and care which he needed for his heart ailment was 
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not that of a trained nurse but as a housekeeper might 
give, to whom he would give shelter and food. Further-
more it is ·well known and the court can take judicial 
notice of the fact that there are homes for the aged where 
they would have been glad to have cared for him, in con-
sideration of his income, remaining after the last gift. 

Referring particularly to the cases which may be re-
lied upon by counsel in Mulch vs. Harkey, 69 At. 736 
the estate was very small and it was clearly an improvi-
dent gift with nothing but a lease for life in real estate. 
So in Hunt vs. Naylor, 84 N.J.E. 646, the entire estate 
consisted of $1,000 of government bonds and a bank de-
posit of $1,147.44 and the gift which was set aside con-
sisted of $1,147.44, the bank deposit. In this case, Vice-
Chancellor Backes points out that the donor was men-
tally weak. In the Pulper case, supra, practically the en-
tire personal estate was given. to the son leaving the father 
nothing for his support with the exception of some 
$700.00 . The entire estate consisted of approximately 
$6,000, $4,200 the gift in question, $700 personal prop-
erty and a small farm worth approximately $2,500,; a 
farm which could not be rented and which the donor him-
self was unable to farm. 

In Siebold vs. Ziebolt, 93 N.J.E . 327, aff. 93 N.J.E. 
500, the income of $80 a month was reserved after a gift 
of the real estate of the donor to his children, reserymg 
the income with rent free and an apartment. But the 
facts are very different from the present case. With the 
remaining cash on hand of $8,244.62, this man, 77 years 
old, bought property and arranged to place the title in 
the defendants, who were no blood relation. Furtl 1 er-
more the donor left him surviving, a wife who had to be 
supported and provided for, and the gift amounting to 
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$8,000 out of $8,244.62 was clearly improvident. In-
geniously, counsel for respondents has attempted to capi-
talize the income of $95 per month of the two old 
people in this case but he fails to set forth the fact that 
the donor at the time had previously given this propert'j' 
to his children as a voluntary gift with the inconrie and 
free rent and further, as Vice-Chancellor Griffin points 
out, that it was plain from the testimony that there was 
an agreement between the old people and the defendants, 
reserYing the right of lodging and support during the 
life of the deceased, which was not incorporated in the 
deed. In Slaclc ·vs. Rees 66 N.l.E. 447, the conveyance 
was all the real estate of the decedent who had not suf-
ficient property to pay his debts. 

In no case can counsel cite an incident \,vhere the donor 
remained seized, after the gift, of an estate of $26 >000; 
or even of an estate of approximately $12,000 as in the 
present case. Clearly the first transfer was not improvi-
dent nor was the second transfer at the time when made , 
under the conditions it was alleged made, improvident. 
In the terms of everyday life, one with such an estate 
would be termed "com fort ably fixed ". 

VIII. 

RESPONDENTS DID NOT lvIEET THE BURDEN 
OF PROOF THAT THE GIFT WAS NOT 

TO BECOME IMMEDIATELY EFFECTIVE 
DURING THE LIFETIME OF THE DONOR 

A gift inter vivos becomes perfect by delivery and 
acceptance and a title thus acquired is just as perfect 
as a title acquired by purchase. Corle vs. M onkhouse 1 50 
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N.J.E. 537, and it has been pointed out that the actual 
delivery of negotiable bonds when words or acts incli-
cate a present absolute gift, constitutes a valid gift inter 
vivos. Mathews 'US. Hoagland) 48 N.J.E. 455. 

If the gift is absolute, the mere postponement of the 
enjoyment until the death of the donor is not material 
and will not defeat it. DU,nn vs. Houghton) 51 At. 71. 

Where a party delivered a negotiable check on a bank 
to another ancl requested that it be not presented for pay-
ment until after his death, the payee gained such posses-
sion and control of the thing given as to constitute a 
completed perfect gift. Pullen vs. Placer C aunty Banh) 
138 Cal. 69. 66 P. 740, 71 P. 83. 

It is insisted that the correct rule is that where an ac-
tual delivery of the subject matter of the gift has been 
established and donative intent established, and the donee 
has accepted the gift and exercised dominion and owner-
ship over the gift, the burden is upon the person attack-
ing the gift to prove that the gift was not to take effect 
immediately. The complainant and respondents failed to 
<lo this at the conclusion of their case. The evidence 
showed that the bonds, after the death of Steward K. 
Fieitsman, were in the possession of Katherine N. Stryker 
and that she had clipped the interest coupons and obtained 
possession of the bonds before the death of the testator, 
and an assertion by the executor in the pleadings of a 
claim of a gift on the part of Katherine N. Stryker. The 
only evidence offered to show that the bonds were not 
given to Katherine N. Stryker to take effect immediately. 
were statements alleged to have been made by Katherine 
N. Stryker to Elizabeth Heitsman, the mother of the de-
fendant-respondent, Alma Heitsman, who had a two-
sevenths residuary interest, and Dora Heitsman, who had 
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a one-seventh interest in the estate, and would greatly 
gain if they '"·ere successful in this suit. Lizzie Heits-
man's testimony on this proposition is highly improbable. 
She testified that she had a conversation with Katherine 
I . Stryker in the fall of 1925, but it appears that it was 
not a conversation, but a question to which Lizzie Heits-
man made no reply. Her testimony is improbable, un-
natural and rings false in its entirety. 

"-'-\. She said to me, 'Aunt Lizzie, don't you think 
Uncle Steward ought to let me have the Government 
Bonds, the Liberty Bonds to escape the inheritance tax 
and also said that she wanted him to let her put the bonds 
in an envelope and put his name on them and if she l lied 
they were his and if he died they were hers, in her box. 

Q. Which bonds are you referring to now? 
The Liberty bonds. 
Which? 

By THE COURT: 

Q. What liberty bonds. 
A. The proceeds of the farm. 
Q. What did you say? 
\. I made no reply. 

Q. Was that all the conversation there wa~? 
A. At that time, yes. 
Q. Well, at any other time? 
A. Well, yes, there was another time that we were 

together-
Q. You didn't make any reply? 
A. No. 
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Q. Why not? She asked you a question, why didn't 
you answer it? 

A. It was none of my affair, I considered. 
Q. \Nell, you might have told her that? 
A. But I made no reply. 
Q. You said there was another time? 
A. Yes, sir. 
Q. Later? 
A. Yes, later. 
Q. How much later? 
A. \Nell, this was after his death, a week or so after 

his death. We roomed together at night and in the morn-
ing we were talking and she said to me, she said, 'Aunt 
Lizzie, don't you think that the heirs, nephev1rs and nieces 
should let me have the bonds my life time and then I 
will will them back to them?' and I made no reply to 
that. 

Q. You did not reply? 
A. No. 

Katherine Stryker denied this, (p.309) and said: 

"A I don't think I mentioned bonds to anybody be-
fore my uncle's death with the possible exception of Mrs. 
Kline." 

Dora Heitsman testified as to a conversation in 1921, 
four years prior to the conversation that Lizzie Heitsman 
alleges she had with Katherine. On cross-examination 
she testified that it \Yas at the market in the City of 
Easton, and the public square . She testified also that 
she did not ay a word after Katherine had made this 
statement to her- and she did not tell anyone about the 
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conversation until after this matter came up when she 
spoke to her sister, Mrs. Kirkpatrick. She was uncer-
tain in her testimony as to whether Katherine had nse<l 
the words "inheritance tax" and finally to the court an-
s\\·ered that Katherine said "to escape the tax". 

Miss Stryker denies any such conversation. It is sub-
mitted that it is highly improbable that Katherine Stryker 
\\'Ould have had any such conversation with Dora Heits-
man to whom she was not related and whom she met only 
in a casual manner in the public streets, this blood rela-
tive of Steward Heitsman, who, in her own language, 
said that she visited her Uncle Steward Heitsman fre-
quently, and that "frequently'' meant twice a year, and 
further ·went on to indicate that Katherine acted as 
though she did not want her to come and visit her uncle 
Steward . 

'fhe last attempt to intimate that the matter of inheri-
tance tax had something to do with the case was in the 
cross-examination of Mr. John A. Bachman of the 
Phillipsburg National Bank. It developed in that testi-
mony, p. 259, that counsel for the respondents strenu -
ously tried to suggest and confuse the witness and pla~e 
in this conversation a purpose of avoiding the inheri-
tance tax, hoping by so doing it would spell out an in.,. 
ten ti on on the part of the donor to have the gift tak~ 
effect after death, but examination of the testimony will 
clisc:lose that the witness insisted that the truth was that 
the reason for the gift to Katherine was her kindness 
to the donor, taking care of him and "for her loyalty 
to him and acting as a daughter, faithfully to him", and 
on p. 259, 1.19,20, when it ·was suggested that the pur-
pose of Steward K. Heitsman was that he might, in hand-
ing over the bonds to her, save the inheritance tax,. the 
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witness promptly replied: ''No. I don·t think that was 
much of a factor. It was his love for her.'' 

'fhus, it is insisted, the evidence as to a purpose of 
avoiding the inheritance tax by handing over these bc,nds 
in the lifetime of the donor and reserving the income tm-
til after his death, which is all that could be spelled out 
of the testimony, is not only meager but of the unsub-
stantial character that should not weigh in the face of 
clear and convincing testimony. Particularly, since the 
donor himself, by the delivery of these negotiable bonds 
had stripped himself of his control over the bonds, and 
since Katherine Stryker had exercised the right of own-
ership in his lifetime. 

All of this argument has been based on the premise 
that the testimony of Katherine N. Stryker was improp-
erly stricken out. If her testimony was improperly 
stricken and not considered in the determination of the 
suit and the rendering of the final decree, her explanation, 
her evidence, if credible, clearl y explains a present gift 
to take effect immediately. 

In Green vs. Tulane 1 52 N.J.E. 169, it was pointed out 
that a donor may make a gift of property reserving to 
himself a life interest in or a life income from the prop-
erty. 
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IX. 

ANY PRESU lvlPTJOl 1l OF UNDUE INFLUENCE 
OR FRrlUD BY THE DEFENDANT 

HAS BEEN REBUTTED. 

'l'he undisputed evidence in this case is by Dr. \,Vest, 
by John A. Bachman, by Mrs. Kline, by Mrs. Fine, 
James A. Lomerson, Elizabeth Heitsman, and Louella 
Silkman, that the donor, Steward K. Heitsman, was a 
man of strong will power, who knew what he was do-
ing up to the very time of his death. The transactions 
to which they testified . and the relationship between 
Katherine Stryker and Steward K. Heitsman ,vas open 
and frank. Her conduct in the matter was not that 
of a person trying to conceal something. \tVhen they at-
tempted to show that she had never mentioned the fact 
that her uncle had given her the bonds until after his 
death, Mrs. Kline testified, contradicting the evidence, 
that in September or in the fall of 1925, Katherine had 
told her that her uncle Steward had given her the bonds. 

1'he statements made by Ste ·ward K. Heitsman in the 
absence of Katherine, to these confidential friends in 
which he declared what he had done, stating his inten-
tion of giving more to Katherine, and finally, in 1925, 
when he told them that he had given Katherine the bal-
ance of the bonds, all tend to prove that this act was 
clone by him, voluntarily and without any influence. In 
this respect, the court in doing equity must consider that 
Steward Heitsman, this old man, knew better than any-
one else the equity of the transaction and he spoke of it 
to all of these witnesses with the exception of Lizzie 
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Heitsman who denies that he ever discussed l{atheri11e i11 
his conversations with her. Some emphasis is laid npon 
the fact that the day of Steward Heitsman's funeral, 
Katherine became angry at a remark that Louella Silk-
man made and it is suggested that this was because she 
desired to conceal the fact that her uncle had given her 
the bonds. We suggest, in her behalf, that this was be-
cause she did not desire this busy body) whose bias and 
desire for revenge and punishment is clearly evident, to 
interfere with her personal and private matters. Her 
conduct on that day, even if it be as these witnesses 
stated, and it :is to be noted that their language is almost 
word for word identical, is not unusual or passing 
strange. The man who stood in place of her father since 
she was nine years old had been buried that clay. She 
\,vas grief stricken. To him she had devoted ten of the 
best years of her life, and, surrounded by these blood 
relations who thought so little of him that they only vis-
ited him twice a year or less during that period and had 
left to her his entire care and attention, they immediately 
entered upon a discussion as to his property, how much 
they would get out of his estate. 

Into this circle came the flustering busy body, whose 
constant prattling and chattering led to disagreements 
with Katherine. The loquacious Louella, anxious to dis-
close the great know ledge that she had and eager to hear 
the news of the clay and the private affairs and matters 
of the estate of Steward K. Heitsman, spoke. There was 
a natural resentment on the part of Katherine Stryker. 
Such an action was not evidence of an attempt to con-
ceal a fact. Her pleadings indicate the contrary. How 
did the executor learn about these bonds from Katherine 
Stryker? How did he obtain the information as to her 
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s_tory and what happened to the proceeds of the farm? 
lf she had concealed it why should she not first couceal 
it from him ? He could then have testified in the matter. 
It vvould not have been a transaction with the decedent 
but with her. 

Furthermore, it is perfectly natural that Katherine 
Stryker should have spoken of a settlement of this dis-
pute as soon as she learned that a suit was impending. 
This woman was not keen, as no reasonable person is, 
to rush into court. She had a lawyer and the · testimony 
is that she followed his advice. 

It was not evidence of concealment when she openly 
in her own bank account, deposited coupons of these 
bonds, which she well knew could be traced without 
question. 

Seldom in Courts of New Jersey is there a case where 
there is greater equity on the side of a party than the 
present case. Appellant, a woman holding a position of 
public trust and confidence in the community in which 
she lives, with limited social activity, after ten years of 
supreme sacrifice, giving up a position of teaching in the 
public schools, surrendering the opportunity for marriage, . 
is hailed into court by these grasping blood relations of 
Steward Heitsman and accused by the pleadings of being 
a humbug, a fraud, a liar and a cheat. The executor 
clearly is acting only upon their urging in order that he 
may not be held liable in person. 

The appellant was thirty-one years old in 1916 when 
she came into the household of Steward K. Heitsman 
at his request, to take the place of her aunt, who had 
suddenly died. At that time she was a teacher and 
normally could have increased her earnings so that she 
would have practically been independent to come and go 
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as she desired . Later there was an opportunity of mar-
riage \Yhich she gave up in order that she might con-
tinue the trust she had assumed and care for, aid and 
assist this old man who to her was a father. The golden 
years of her life were devoted to him. Only occasion-
ally and for very short visits, usually conventions of the 
D. A. R., was she able to leave him and always then 
would she have to think of this old man and his brother 
and arrange with some one competent to give them the 
care and a;sistance which they needed because of their 
age and physical condition. 

The testator was happy in her company, lonely with-
out her, vvanted her well dressed, regarded her as his 
daughter. After his wife's death as he explained to Dr. 
'Nest, there was only Frank and Katherine and himself; 
Frank, the old brother, who seldom spoke to him or any-
one else. No pages of evidence can disclose the happi-
ness which the appellant brought to this old man, Steward 
Heitsman, in his twilight hours and autumn years. 

As the years passed, and he found that she would do 
the right thing by him and stick to him to the very encl, 
his love for her grew and his desire to reward her ex-
pressed itself in many ways. First, the will, whereby he 
gave her more than one-third of his estate, then the 
codicil to the will adding ten per cent, the $200.00 of lib-
erty bonds for a Christmas present, then after five years, 
fifteen thousand dollars of bonds and after nine years 
and with a sudden apprehension of the fact that he might 
be taken away at any time, the balance of the bonds. 
With such evidence of devotion on the part of this woman 
who was no relation by blood, what was more natural 
than that this old ~an would make her his greatest bene-
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ficiary. She received no other compensation. She had 
sacrificed everything for him. 

And where, in these last years, were the defendant-
respondents, the nieces vvho claim that these bonds are 
a part of the estate? Living practically in the same town, 
in a different state, just across the river, they saw this 
old man "frequently", which was twice a year or on 
the occasion of a funeral of other relatives. Strangers, 
neighbors and others, the evidence discloses , would visit 
regularly but these nieces came but twice a year. How-
ever, they always arrived in time for the funeral and 
the reading of the will. 

lt is insisted in behalf • of the appellant that the court 
below erred and that the clear and convincing evidence 
of this case lies on the side of the appellant, the equity 
is on the side of the appellant. To deprive her of these 
bonds under the facts and circumstances, under the 
proofs submitted, and in such a situation, would tend to 
discourage any young person from similar noble service 
and sacrifice, care and attention to the aged. To whom 
would Steward Heitsman have gone, if Katherine had 
failed? ·which of these nieces would have performed 
the same service without asking for as great a compensa-
tion? No attempt on the part of the Court of Chancery 
to reward the appellant for her services will do equity 
to her if this old man intended to reward her, as it is 
insisted he intended to do, and gave into her possession 
$30,000.00 of liberty bonds to be hers absolutely, well 
knowing as he did that she had been faithful up to that 
time and that she would be faithful unto the end. 
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In conclusion, the appellant contends that: 

1. The conclusion of the Vice-Chancellor was error 
because the proofs clearly and convincingly show an ac-
tual physical delivery of the negotiable bonds with the 
clear and convincing evidence of the statements of the 
donor to disinterested persons, explaining the manner, 
means and intent of the transfer, and further, a complete 
stripping of ownership, first by actual delivery and sec-
ond by the open exercise of ownership on the part of 
the donee and the clipping of the coupons on the bonds 
in the lifetime of the donor. 

2. Because the testimony of Katherine N. Stryker 
was improperly stricken out; and it was admissible be-
c·ause no objection was made on the part of the executor 
and he thereby must be deemed to have waived objec-
tion, and further because under the amended bill, the 
executor alone was a party to the suit in a representa-
tive capacity and his failure to object made her testimony 
admissible and the objection of counsel for respondents 
not representing the executor, was improperly made. 

3. Because, if the defendant?espondents were parties 
to the suit in a representative capacity, the testimony of 
two of them offered in behalf of all of them, qualified 
Katherine Stryker as a witness to transactions or state-
ments betwee~ the decedent. It is further insisted, that 
her testimony, if admitted, is credible and would sustain 
a valid and completed gift in the lifetime of _the donor. 

4. Because the court erred in not considering the testi-
mony of the defendant, B. Frank Heitsman, as to trans-
actions and statements with the decedent. 

I/ 
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5. Because the amendment of the bill in so far as it 
permitted to be raised again after final hearing the ques-
tions of fraud, undue influence and improvidence, which 
were not found as facts by the vice-chancellor to have 
existed, was broader than the rule empowering the court 
to amend, allowed. 

6. Because the respondents failed to show a dominant 
confidential relationship as contemplated under the rules 
of law and equity in such cases. 

7. Because any presumption of fraud or undue in-
fluence was rebutted and explained by clear and com:inc-
ing testimony at the conclusion of the case. 

8. Because there was no evidence of any improvident 
gift on the part of the donor. 

It is respectfully urged that for these errors the judg-
ment of the court below be reversed and judgment found 

in favor of th~ vd.4 
Solicitors of KA'rHERINE N. STRYKER, 

Defendant-Appellant. 

J; 
Of Counsel 





New- Jersey 
Court of Errors and Appeals 

BETWEE~ 

OSIRIS D. McCONNEL, Executor 
of the last will and testament of 
Steward K. Heitsman, deceased, 

Complainant-Appellee, 
and 

KA THERINE N. STRYKER, 
Defendant-Appellant, 

and 
ALMA HILDEBRANT, DORA 
HEIT 1SMAN, ISABELLLA KIRK -
P AITRI CK and ANNA KUNSMAN, 

Defendants-Respondents. 

On Appeal 
From the Court 

of Chancery. 

Brief of Osiris D. McConnel, Executor of the last will 
and testament of Steward K. Heitsman, deceased, 
Complainant-Appellee, and Alma Hildebrant, Dora 
Heitsman, Isabella Kirkpatrick and Anna Kunsman, 
Defendants-Responde ,nts. 



2 

STATEMENT OF FACTS. 

This is an appeal from a final decree entered in 
this cause as advised by Vice-Chancellor Buchanan. 
We will first set forth the facts and the history of the 
matter. 

The complainant, Osiris D. McConnel, executo-r of 
the last will and testament of Steward K. Heitsman, 
deceased, filed a hill for instructions as to whether oT 
not $30,000 of United States Liberty Bonds are a 
pa •rt of the estate of ,this decedent, or whether they 
properly belong to Katherine N. Stryker, one of the 
defendants. Katherine N. Stryker claims that they 
belong to her as the result of transfers of them to her 
by the decedent in his l1ifetime. Her uncle, B. Frank 
Heitsman, has indicated in his answer his willingness 
that she should have the bonds, whereas tlhe other 
four defendants take the position that they are part 
of the estate. 

About 1883, Steward K. Hei ;tsman was living in 
Phillipsburg with his wife, Emma Heitsman, and heT 
mother, Mrs. Stryker, and his brother, B. Frank 
Heitsman. At or about that time the father and 
mo~her of Katherine N. Stryker, who was a niece of 
Emma Heitsman, died. Kather.ine N. Stryker was 
then about eight years of age, and Emma Heitsman 
and her mother went to Texias where Katherine N. 
Stryker l1ived, and hr •ought her and her brother, 
Stephen Stryker, up to Phillipsburg, and they were 
reared in Steward K. Heitsman' s home. (p. 1 00, 11. 
1-30.) 

Emma Heitsman died in 1 91 6, and then Katherine 
N. Stryker stopped teaching school and remained at 
home and kept house for Stew ,ard K. Heitsman and 
B. Frank He ,itsman, who boarded with Steward. 
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AE time went on, Steward K. Heitsman became in 
ill health and he gradually became more and more 
feeble so that it was necessary for Katherine N. 
Stryker to take care of him and o.f his business affairs . 
She did this to a much greater extent in the later 
years of his life. 

On February 2 3, 1916. Steward K. Heitsman 
made a w.ill, disposing of his property as follows: To 
Katherine N. Stryker 30 shares of the stock o.f the 
Phillipsburg National Bank and 24 shares of the stock 
of the People's Water Company. He then directed 
that his farm be sold and that the proceeds thereof 
should be divided equally among his two brothers , 
B. Frank Heitsman and Chester Heitsman, (now de-
ceased) and his nieces, Isabella Kirkpatrick, Anna 
Kunsman, Dora Heitsman , Alma Hildebrant , and 
Katherine N. Stryker. He bequeathed the residue of 
his estate to the same Eeven indiv i duals. 

On June 12, 1918, he made a codicil to his will in 
w!hich he gave to Kather:ine N. Stryker 1 0 more shares 
of the Phillipsburg National Bank stock and 24 more 
shares of stock of the People's Water Company , and 
also his household goods and silverware. He made 
no other change in his will. 

In 1 91 8 he sold the above mentioned fa rm and re-
ceived in payment therefor, $30,000 in liberty bonds 
which he placed in his safe deposit box in the Phil-
lipsburg National Bank. 

The defendant, Kabherine N. Stryker , claims that 
Ste'Yard K. Heitsman gave her $15,000 worth of 
these bonds in 1 9 2 1 ( according to her Answer), and 
the second $15,000 worth in Septemiber, 1925. The 
ooupons from all of the bonds were deposited in 
Steward K. He 'itsman' s account until November, 
1925, when they were deposited in Katherine N. 
Stryker' s account for the sake oJ convenience in using 
the money for the expenses of the household and 
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sickness of Steward K. Heitsman, so as to avoid the 
necess 1ity of his signing cihecks. 

Steward K. Heitsman died on Janua ,ry 31, 1926, 
after which time the executoT of his estate learned that 
Katherine N. Stryker cla ,imed the absolute ownership 
of these bonds, and he accordingly filed this bill for 
instructions. 

After the conclusions of the Vice-Chancellor had 
been filed, an oTder was made amending the hill 
(pages 42 to 44) so that the bill as amended included 
allegations to the effect that the decedent, Steward 
K. Heitsman, did not intend by the alleged transfers 
of the said bonds to make presently effective transfers 
thereof to the said Katherine N. Stryker, and did not 
do so; that if presently effective transfers of the bonds 
were made to the said Ka:therine N. Stryker, the siaid 
transfers were obtained by undue influence exercised 
on Steward K. Heitsman by Katherine N. Stryker and 
without the said Steward K. Heitsman receiving com-
petent and independent advice as to the effect of the 
said transfers; that the said transfers were improvi ·dent 
and invalid. In the hill as amended, the complain-
ant prayed for alternative relief, namely, that the de-
fendant, Katherine N. Stryker be compelled to ac-
count to the complainant for, and to restore, the said 
bonds, or that in case it was deemed that they had 
been transferred to her, that the triansfers be set aside. 

This is a b:riief sketch of the facts in the case. A 
great many other details will be included in the sub-
sequent pa 'rts of the brief, and the position of the 
aippeHee and respondents witih respect to the matter 
will be set forth in the outline of the argument which 
follows below. 

OUTLINE OF THE AJRGUMENT. 

The ·appellee and respondents in this cas ·e contend 



5 

that the alleged transfors of these Liberty bond5 
should be set aside and that Katherine N. Stryker 
should be compelled to restore them to the estate for 
the reasons indicated in the following points, and we 
propose to set forth below a skeleton outline of the 
points to be argued in this brief. 

1. A relationship of trust and confidence existed 
between Steward K. Heifaman and Kiathenine N. 
Stryker of such a nature as to clearly place the burden 
of proof upon her of show;ing that the alleged trans-
fers were free from fraud, coercion, undue influence 
and concealment, and that they were made in a fair, 
open and aboveboard manner, and were fully under-
stood by the decedent, and that he had the benefit of 
independent advice befme making the transfers. Un-
der this point we propos 'e to answer Points Nos. 6 and 
9 in the appellant's brief. 

2. The testimony of Katherine N. Stryker with 
reference to any statements by, or transactions with, 
the decedent, Steward K. Heitsman, was not ad-
missible. Likewise, such testimony on the part of B. 
Frank Heitsman was not admissible. In this poi:int we 
propose to answer Points Nos. 2 and 3 of appellant's 
brief. 

3. There was not sufficient evidence of a presently 
effective gift either with or without taking into con-
sideration the testimony of :Katherine N. Stryker. 
Here we propose to answer Points Nos. 1 and 8 of 
appellant's brief. 

4. Both transfers were irivaliid, in any event, be-
cause they were improvident and because the de-
cedent did not have the benefit of competent and 
proper independent advice as to the effect of the 
transfers before the same were made. Under this 
title we will answer Points Nos. 5 and 7 in appellant's 
brief. 

5. Both transfers were invalid, in any event, be-
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cause there was no evidence, at least suffioient to over- • 
come the presumption referred to in Point No. 1 
above, of our brief, that the transfers were fair and 
open, free from undue influence, coercion and fraud, 
and that they were understood by the decedent. 
This will serve to answer Points Nos. 5 and 9 in ap -
pellant 's brief. 

6. Katherine N. Stryker will have been amply 
compensated for all of the services rendered by her 
to Steward K. Heitsman. In this point we w.ill 
answer Point No. 9 of appellant• s brief. 

7. The amendment of the Bill was proper. 
Here we are answering Point No. 4 of appellant's 
pellant' s brief. 

POINT No. 1. 

THE REJLA TIONSHIP OF TRUST AND CONFI-
DENCE THAT EXISTED BETWEEN STEW-

ARD K. HEITSM¼N AND KA THERINE N. 
STRYKEJR WAS OF SUOH A NATURE 

THAT THE BURDEN Of' PROOF 
W AiS SHIFTED TO HER. 

In this Point we answer Points Nos. 6 and 9 of ap -
pellent ' s brief. 

Perhaps the most succinct statement of the well 
settled l1aw applicable to a situation of this kind is 
that contained in the leading case o.f Hall vs. Otter -
son, 52 N. J. E. 522, affirmed by the Court of Errors 
and Appeals ,iin 53 N. J. E. 695. We quote from the 
opinion in 52 N. J. E. at page 528. 

"In all transactions between persons occupy-
ing relations, whether legal, natural or conven-
. tional in their ongin, in which confidence is na-
turally inspired, is presumed, or in fact reason-
ably exists, the burden of proo ,f is thrown upon 



the person in whom the confidence is reposed 
and who has acquired an advantage, to show 
affirmatively, not only that no deceiption was 
practiced therein, no undue influence used, and 
that all was fair, open and voluntary, but that it 
was well understood." 
The same rule was l·aid down in the case of Molt 

vs. Moitt, 49 N. J. E. 192, and in Slack vs. Rees, 66 
N. J. E. 44 7, and in Soper vs. Cisco, 85 N. J. E. 165; 
also in Walsh vs. Harkey, 69 Atl. 726. 

The rule is also settled that such a relationsihp 
casts upon the donee the _ burden of showing, where 
the gift is improvident, that the donor had the benefit 
of independent advice. This rule was set forth clear-
ly in the opiinion of the Court of Errors and Appeals 
in the case of PoEJt vs. Hagan, 71 N. J. E. 234, at page 
243. 

"This presumption of apparent improvidence 
g:ives rise to the special rule followed in Slack 
v. Rees which may be called the rule of inde-
pendent advice. By force of this rule, if a per-
son upon who 1m another has in fact come to be 
dependent accepts a gift from such dependent 
person -of all of his or her estate, a court of 
equity, moved by the apparent improvidence of 
such a gift, cas>ts upon the donee the burden of 
showing that the donor had the benefit of proper 
independent advice. Proper independent ad-
viice in this connection means that tlhe donor had 
the preliminary benefit of conferring fully and 
pnivately upon the subj ec.t of his intended gift 
with a person who was not only competent to 
inform him correctly as to its legal effect, but 
who was furthermore so disassociated from the 
interests of the donee as to be in a posi.trion to 
advise with the donor impartially and: confident-
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ly as to the consequences to himself of his pro-
posed benefaction." 
That such a relationship of trust and confidence 

existed in this case, is beyond d~spute. 
As we have already pointed out, Katherine N. 

Stryker was taken into Steward K. Heitsman' s home 
as an orphan, and wa:s ibrought up in his household, 
and cared for and educated by him or his wife. One 
of Kather:ine N. Stryker' s witnesses, John Bachman, 
testified (p. 225, 1. 21-p. 256, 1. 6) that Steward K. 
Heitsman looked out for her, supported, educated her, 
and gave her the care, attention and affection that a 
man would give to his daugihter. After she had 
grown up she continued to make her home there and 
there is no evidence that up to the time that Emma 
Heitsman died she performed any services in the 
household or paid any board, although she was at 
that time teaching school, and was about thirty-tlhree 
years of age. 

Duriing Katherine's childhood, of course, Steward 
K. Heitsman occupied the dominant position, and 
she was dependent upon him, but as tim .e went on, 
their positions became reversed so that she was the 
dominant personality, and he grew more and more 
dependent upon her. 

The time of the first alleged transfer is admitted by 
Katherine N. Stryker in her answer (par. 4, p. 20, 11. 
1 7-20). to have been in 1921. She testified on page 
304, 11. 3-5, that it took place three or four years ago, 
which would make it 1923 •or 1924, and then on page 
304, 11. 12-1 3 she said that it was three or four years 
before his death, which wouJid have been 1922 or 
19 2 3. This makes the time of the frrst transfer uncer-
tain, but ·Mr. Heitsman must have been anywhere from 
eighty-one to eighty-four years •of age when the frrst 
transfer took place, and eighty-five or eighty-six when 
the second one occurred. Katherine N. Stryker must 
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have been between thirty-six and thirty-nine on the 
first occasion, and about forty on the second occasi 1on. 

Steward K. Heitsman had only a common school 
education and never followed any business except 
that of farming, and had been retired from actively 
engaging in this for a long time (p , 254, II. 21-31 ). 
He had had no other education and no other un-
usual experience in the business world, and apparent-
ly spent practically all of his life on the farm near 
PhiUipsburg, and living in Philliips:burg. The only 
property that he owned outside of this farm and the 
l1iberty bonds that he g,ot upon the sale of it, was 
bank stock and water stock of local concerns. He 
was a thrifty man, oareful in money matters (p. 120, 
I. 34-p. 1 21, I. 4), and lived simply and economically. 
(p. 76, 11. 32-34.) 

Katherine N. Stryker, on the other hand, was an 
educated woman, in good healtih most of the time 
(p. 228, II. 13-15) and apparently a shrewd, capable 
housekeeper. . She was active in social affairs, and 
was a member of the Board of Education of the Town 
of Phillipsburg. 

The testimony in the case is replete with evidence 
of the failing · health of Steward K. Heitsm!an from 
1920 on especially, and of his consequent depend-
ence upon Katherine N. Stryker for help and assist-
ance in the fulfilling -of his physical wants . and the 
conduct of his business affairs. 

Doctor West testified in 1 91 6 that he had such a 
severe heart attack that his pulse was imperceptible 
for about twenty m~nutes (p. 2 7 5, I. 2 7 to p. 2 7 6, 
I. 3). He also said that during the last ten years of 
his },ife his principal ailments were heart disease, 
gastralgia, trouble in the stomach and rheuma~sm, 
(p. 266, II. 1 5-16), and that during the last six years 
he attended him professionally "verr frequently." 
(p. 266, 11. 10-20.) 
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Mrs. Efizabeth Heitsman, wlho took care of him 
and the household when Katherine N. Stryker was 
away, and who was there on frequent other occasions, 
testifies as follows at p,age 1 04, 1. 19 to p. 1 05, 1. 2 3:: 

''Q. During the year 1 9 2 1, what was the gen-
eral condition of health of Steward Heitsman? 

A. Not very good. 
Q. What do you mean by that? 
Mr. Smith: Is this witness quaHfied? 
The Court: She said s{he visited there fre- · 

quently. 
Mr. Smith: I object to it on that ground. 
The Court: The objection is overruled; it wiU 

be subject to cross-examination, of course-
Q. What do you mean by saying he was not 

in very good health, or whatever it was you said? 
A. Well, he was then an old man and 

needed a great deal of attention, and he was 
more or less cl'lippled with rheumatism, and stif-
fened, and occasionally would get heart attacks, . 
and needed attention. 

Q. What was the nature of these heart at-
tacks; did they cause him to go to bed, or be 
prostrated? 

A. At times. 
Q. To what extent did his rheumatism inter-

fere with his getting around? 
A. He wasn't sure of his foo ,ting; it stif-

fened him; he often had to be helped off the 
chair, and Katherine Stryker would lead him 
across the room. 

Q. Did he use any a.rtificial assistance m 
walking? 

A. Yes, he used a cane always. 
Q. Were you there any moTe frequently 

during the last years of his lifetime? · 
A. Yes. 
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Q. How did it happen that you were there 
very often? 

A. Because his condition wouldn't allow him 
to be left alone; in case she wanted to go away 
or anything of that kind, I was sent for." 
She testified further about his condition from 1 9 21 

on down to the time of his death (p. 107, 11. 3-30). 
"Now, will you tell me ho~ Steward Heits-

man' s health became on down and including the 
year 1925, and so much of 1926 as he lived, 
d~d he get better or worse? 

A. No, he got worse. 
Q. In what respects? 
A. Well, those heart attacks were close to-

gether and more severe. 
Q. For how long a periiod would he have to 

go to bed when he got those heart attacks? 
A. Sometimes a week, a very short time. 
Q. Do you know whether that was the cause 

of his death, a heart attack? 
A. Well, that was my idea; I had not seen 

the doctor's cert ,ificate. 
Q. How did his rheumatism get; did it get 

better or worse? 
A. No, no better nor no worse, at the time of 

his death. 
Q. How much assistance, particularly in the 

year 1925, did he require around the house, and 
so on, his personal needs? 

A. A great deal-
Q. Can you briefly mention some respects 

in which he required help and assistance? 
A. Katherine Stryker would help him up the 

steps to bed, and very often had to undress him, 
and the last year she gave him his bath." 
She also said that he was unable to gb to the bank 

for the last two years of his life (p. 1 08, 11. 10-25) 
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although th.is was only about five m~nutes walk from. 
his house (p. 73, 11. 16-20). Katherine N. Stryker 
testified that he was unable to go to the bank for two 
or three years, possibly longer, before his death (p. 
29 3, II. 20-30'). 

Mrs. Heitsman also £aid that Katherine had to help 
him up the steps (p. 1 35, II. 6- l 3), and that he had 
to have assistance in undressing himself (p. 135, 11. 
25-34). Louella Silkman testified that he had severe 
heart attacks, that he would fall over, and had to be 
helped to bed or otherwise assisted (p. 153, I. 21 to 
p. 155, I. 26). 

She testified as follows as to his condition on page 
155, ll. 14-25: 

"Q. In what way was he feeble in 1 9 21 ? 
A. He had rheumatism, and these heart at-

tacks, and other times he was quite comfortable; 
he was feeble; but he always walked with a cane· 
of course and had to be helped up stairs, and he 
grew more feeble until the last three years of his 
life, and the last year he was very feeble; very 
feeble. 

Q. During all this period did he require any 
assistance from time to time or not? 

A. Yes, he had to have somebody to help 
him. Aunt Lizzie helped him and I helped him; 
Katherine always helped him. He had to have 
someone there to help him." 
Miss Dora Heitsman testtined similarly 1on page 

l 83, 11. 1-30 as well as Isabella Kirkpatrick on page 
202, I. 20-page 203, 1. 13 and John Kirkpatrick on 
page 2 1 8, 11. 1 7 -3 5. The baker who supplied the 
family, testified that for a period of nine months or 
a year before his death, Steward K. Hei'tsman did 
not pay him for his goods, although he had been ac-
customed to doing so before, which was undoubtedly 
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due to his impaired health (p. 246, 1. 31 to p. 24 7, 
I. 5). 

The uncontradicted testimony is, that it was im-
possible for Steward K. Heitsman to get along with-
out the administrations of Katherine N. Stryker. 
Dora Hei.tsman testified to this effect on page 186, ll. 
14-20 as follows: 

''Q. Can you tell me, from your visits you 
made there, from 1920 on down, whether 
Steward Heitsman needed someone to look after 
him, whether he required that much assistance 
from anyone? 

A. Yes, sir, for the last five or six years he 
did require a great deal of assistance, and if he 
hadn't had assistance he would have to have a 
nurse." 
Mrs. Minnie Fine, one of Katherine N. Stryker· s 

witnesses, testified to the r.ame effect on page 228, 
11. 1-7: 

''Q. But, of course, he required some at-
tention? 

Y. Yes. 
Q. He couldn't have got along alone, could 

he? 
A. Oh, no, not at that time. 
Q. And he depended upon her for such 

assistance as he required? 
A. Yes." 

There is also abundant evidence of the dependence 
of Steward K. Heitsman on Miss Stryker for the con-
duct of his business affairs, and of the unlimited con-
fidence that he reposed in her, and also of his in-
ability to attend to business matters for the period 
from 1921 on. 

Katherine began writing check stubs, and pTe-
sumably checks, for him as fa.r back as February 18, 
1 9 2 1 , and wrote practically every one for him from 
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then on down to the time of his death (pp. 3 7 4-381) . 
Muss Silkman, who lived in the same house and saw 
Katherine and Steward K. Heitsman every day, saw 
Katherine write out checks and Steward K. Hei.tsman 
sign them, but said that she had never heard Steward 
tell Kather-ine to make out the check, thus indicating 
clearly that Katherine took the lead and dominated 
the situation (p. 175, 11. 20-30). Af.ter the check 
was signed, Katheriine would take it to the bank to 
get it cashed, and hand over part of the money to 
Steward K. Heitsman, and keep the balance to run 
the house on (p. 1 08, 1. 30-p. 1 09, 1. 11). 

Mr. Sitgreaves, one of the employees of the Phi.1-
lipsburg National Bank, says that the last time he 
remembers Steward K. Heitsma,n being at the bank 
was in 1923 (p . 95, I. 34-p. 96, I. 11), and Mr. 
Lomerson, who was the cashier at the bank, cannot 
fix any date that he was there after 1922 (p. 78, l. 
1 9-p. 79, l. 1 6). The deposit slips offered in evi -
dence showed that those filled out ,by himself, person-
ally, were scattered over the period from January 5. 
1916, to November 2 7, 1919, and none were made 
out by him after that (p. 7 4, U. 2 7-34). 

When they came t•o the hank together for the pur -
pose of obtaining access to his safe deposit box, it is 
evident ·that Katherine took the lead, and actually 
conducted the business. As a rule, she handed the 
keys to the attendant, and she oft ,en took the box and 
they went together into the directors' room, and then 
when they came out she handed the box back again 
(p. 96, 11. 19-31; p. 97, 11. 18-23) . Aifter 1920 she 
would hand the bank book in at the teller's window 
(p. 65, II. 1-25). 

Moreover, Katherine N. Stryker was his duly auth-
orized deputy for access t·o his safe de·posit box, and 
was at liberty to go to the bank at any time that she 
had the keys, and enter the box upon the mere pre-
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sentation o.f the keys, and as a matter of fact, she 
did enter it alone exclusively for at least the last two 
years of his life, and it may be on other occasions. 
We submit that it is exceedingly seldom that a per-
son goes to this eixtent in entrust-ing the conduct of 
their business to some one else, and this affords in· 
disputable proof of the close relationship of trust and 
confidence between them. 

And over a long period of years extending from 
1920 on, Katherine signed for access to the box. 
How many of these times she entered the box alone, 
beside during the period of the last two years of his 
life, it does not appear, and it is highly significant 
that she did not testify concerning this, or clear up 
this question as to the extent to which she had ac-
cess to the box alone. In view of the fact that Ste ·W•• 
ard K. Heitsman was able to sign his name, it is a 
fair inference that where she signed for the box, that 
she had access to the box alone, particularly in view 
of the fact that she did not deny that this was the 
case, or attempt to explain it. 

The record of the entries to the safe deposit box 
presents such a striking picture of the extent to which 
Katherine was entrusted by Steward K. Heitsman 
with the most intimate conduct of his business, and 
of the unusual posit-ion o trust that she occupi 'ed with 
hi'm, that we set i't forth in detail. (Exhibit C9, 
p. 350). 

Phillipsburg National Bank, Phillipsburg, N. J. 
Safety Deposit Boix No. 267 

Date Hour Visited By 
Oct. 24, 1918 10:00 S. K. Heitsman 
Dec. 17, 1918 1 :55 s. K. Heitsman 
May 31, 1919 9:45 s. K. Heitsman 
Dec. 15, 1919 1 :30 S. K. Heitsman 
Dec. 22, 1919 9:55 s.: K. Heitsman 
July 19, 1920 9:30 s. K. Heitsman 
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July 30,, 1920 -9 :25 · K : N. Stryker 
Nov. 18~ 1920 9: 1 0 S. K. He.itsman 
June 9, 1921 9 :30 S. K. Heitsman 
Dec. 19, 1921 2 :25 K. N. Stryker 
May 29, 1922 9 :20 K. N. Stryker 
Nov. 24, 1922 10:40 K. N. Stryker 
May 23, 1'923 2:25 K. N. Stryker 
Dec. 1 7, 1923 1 :25 K. N. Stryker 
May 21, 1924 2: 10 K. N. Stryker 
Jan. 5, 1925 9 :40 K. N. Stryker 
June 1, 1925 9 :30 K. N. Stryker 
Sepit. 5, 1925 9 :20 K. N. Stryker 

Surely there was practically nothing else that Stew- . 
ard K. Hei :tsman could do to give to Katherine N .. 
Stryker the absolute control of his business affairs .. 
We submit that the evidence of the fiduciary relation-
ship in this case is infinitely stronger than in many 
other cases where such a relationship · has been held 
to have exis ,ted. 

That the relationship between them was extremely 
confrdential, and his dependence upon her great, is. 
admitted even by her own close friend, Mrs. Kline,. 
who testified as follows at page 234, II. l 2~29: 

"Q. The relationship between them was ex~ 
traordiinarily close, praotically that of father and 
daughter? 

A. I would say so, from observation. 
Q. He depended upon her to the greatest 

extent for help and assistance of varfous kinds? 
A. Yes, --1 would say so. 
Q. And he relied upon -her and trusted her 

and confided in her, etc.? 
A. Well, as far as confiding " was concerned 

I couldn't say but he had a great deal of con-
fid-ence in Katherine to do the right thing by him .. 

Q. He had confidence in he-r? 
A. Yes. 
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Q. And you knew that? 
A. Yes, sir. 
Q. And he reposed a great deal of trust in 

her, did he not? 
A. Yes." 

Moreover, Katherine N. Stryker admits in her 
answer that this relationship of trust and confidence 
existed. We quote from paragraph 5 thereof (p. 
20, 11. 22-30): 

'' 5. She denies the statement in Paragraph 
8, that at the time the first $15,000 of said bonds 
were trans.ferred to her the said StewaTd K. 
Heitsman was infirm and in poor health. She 
admits that he depended upon her for her min-
istration in his household and that he entrusted 
her with transacti'ons of business matters and re-
posed utmost confidence in her but says that all 
business transactions entrusted to her by the said 
deceased, were directed in detail by the said 
Steward K. Heitsman. 
Paragraph 9 of the bill was as follows (p. 1 2, 11. 

14-25): 
"9. In September, 1925, when said Kiath-

erine N. Stryker claims that the rema:iining $1 5,-
000 of said bonds were transferred to her, as 
aforesaid, and for some time p,rior thereto, 
said Steward K. Heitsman was confined to his 
home wiith sickness and ,the infirmities of age, 
was unable to leave his home down to the time 
of his death, and was, during all of that time, 
entirely dependent upon the said Katherine N. 
Stryker for ministratiions, care and nursing and 
the transaction of his business affairs, and he 
reposed the utmost confidence in her." 
We also quote the answer of Katherine N. Stryker 

as contained iin paragraph 6 of her answer (p. 20, I. 
3 1-p. 2 1 , I. 3) : 
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"6. She admits the allegations in Paragrapb 
9. The said Steward K. Heitsman was not as 
well able to ge,t around to attend to his business 
affairs as he had been, but denies that he was 
entirely dependent upon her for the transaction 
of his business affairs. She admits that he did 
repose confidence in her." 
We desire to point out, furthermore, that Kath -

erine N. Stryker had acquired in all these years a great 
deal of influence upon, and domination over, Stew -
ard K. Heitsman. 

Mrs. Elizabeth Heitsman testified that Katherine 
would cus>tomar,ily ask for m\Oney when she needed 
it, and get it (p. 1 24, 11. 1 0-1 6) . Neither Mrs. 
Heitsman nor Miss Silkman, both of whom were ,in 
the household a very great deal, ever heard him give · 
the order to her to make out the check, and apparent-
ly it always came from he-r (p. 12 7, I. 20-p. 128, 1. 
5), and with one exception she never asked him for-
how much the check should be made out (p. 125, 11. 
18-30), Mrs. Heitsman said. 

M(irs Silkman testified that Katherine was very in -
sistent and that if she wanted anything from Stewa ·rd 
K. Heitsman, she would continue to insist on it until 
she got it. We quote from her testimony (p. 156 .. 
1. 2 7-p. 157, 1. l 1): 

"Q. Do you know what she got in the way 
of compensation, in money or clothes or any-
thing? 

A. I think he was very generous . If she 
wanted anything she would talk about it and 
talk about it, and finally she would get it. She 
was very insistent about everything. 

Q. What did she get that way? 
A . A vict ,rola, a radio, a fur coat done over, 

a sofa and chai 'rs, a rug. If she wanted it she · 
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would talk to him ahout it for ,a while and then 
she would get it. She was very i'ns.istent. 

Q. Didn't he agree to give it to her at once? 
A. No, sometimes he demurred. He 

promised she might have a radio, and then he 
said, 'Do you actually want that radio? You 
will grow tired of it Like the victrola.' And he 
tried to persuade her not to have it, but he final-
ly giave her a check, and she showed it to me and 
told me she got it.'' 
Again at page 1 60, II. 1 0- 1 5 : 

"Q. Can you give us any facts that will 
throw any light upon that question, as to 
whether or not she took the lead in the house-
hold or whether Steward Heitsman took the lead 
there? 
A Katherine always did ; she had charge of 
the house and she attended to everything for 
him.'' 
On another occasion Katherine induced Steward K. 

Heitsman, evidently against his will, to hand over to 
her a legacy amounting ,to about $300.00. We quote 
from Dora Heitsman' s testimony at page 184, I. 34-
p. 185, I. 19): 

"Q. Do you recall a conversation perhaps 
in 1 9 2 2 with respect to a legacy that Steward 
Heitsman got? 

A. Yes, sir, Ka,therine told me that Uncle 
Steward had received a check on a small legacy 
and he said she could have this check, and she 
said when it came, she said, 'Uncle Steward says 
I could have that.' Uncle Steward said, 'No _.' 
And she said, "Yes, you did, didn't he, Aunt 
Lizzie,' Aunt Lizzie Heitsman. And M,rs. Heits-
man said, 'Yes, hand it over.' 

Q. What was said? 
· A. Mrs. Heitsman told me he gave it to her. 
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Q. What did Katherine tell you? 
Mr. Smith: I object to that. 
The Court: Strike it out. 
A. Katherine told me he gave it to her.'' 

It is highly significant that Katherine N. Stryker 
did not deny any of these occurences, hut on the con-
trary admitted that she not only got the radio, which 
cost $163.00, but at the same time the balance o.f the 
check of $300.00 for her own use (p. 31 5, 1. 30-p. 
316, 1. 11). 

Nor did she deny that she occupied this position of 
trust and confidence toward Steward K. Heitsman, or 
make any attempt so to do, so the proof is conclusive 
that such a relationship existed between them. 

The undisputed test ,imony in the case from several 
sources, including the answer of Katherine N. Stryker 
herself (par. 3, p. 19, 1. 35-p. 20, 1. 15), is that the 
relationship between Steward K. Heitsman and Kath~ 
erine N. Stryker was practically that of father and 
daughter, and it seems absolutely clear, therefore, 
that the case is to be treated as if such were, in fact, 
the relationship. 

This being so, it seems to us so obvious so as to 
admit of no argument that the case falls in line with 
the many cases in our state, that such a relationship 
shifts the burden of proof in a case of this kind, to 
the donee. 

We cannot agree with the position of counsel in 
their brief ,that where the gift is not ,improvident, some 
mental weakness must be shown to shift the burden 
of proof to the donee. The cas ·es have uniformly 
held that where the relationship of trust and con-
fidence ex.ists, this is sufficient to raise the presump-
tion, irrespective of any mental weakness. 

In the case of In re Fulper, 99 N. J. E. 293, where 
the question with respect to mental weakness was 
raised. the Court said at page 3 1 5 : 
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"But that mental weakness is not a necessary 
factor as between parent and child is shown by 
Slack v. Rees, supra, where it was found as a 
fact ( at p. 448) that the grantor had adequate 

' mental capacity, and Post v. Hagan, supra, where 
a similar situation appeared ( at pp. 2 36, 2 3 7). 
It also appears by Soper v. Ci 1sco, supra (at p. 
1 70), where a mother seventy-seven years old, 
of 'at least average mental and physical health' 
for her age ( at p. 1 7 2), made a transfer to a 
daughter, aged forty-five, with whom she laved 
and upon whom she was practically dependent, 
and the same court holds that, without doubt, 
the dominant confidential relationship was 
shown and the burden cast on the tran'S'feree. 
In Kelso v. Kelso, supra (at p. 385), it is said 
(,italics m:ine) 'either the bodily or the mental 
condition of a father may reverse the original re-
lation and make his child the dominant one of 
the two." In Douglas v. Spear, 97 N. J. Eq. 25, 
it was found that a son occupied the dominant 
confidential position toward a mother of h:igh 
inteUigence and strong memory and m 'ental 
powers." 
The general rule is well stated in the case of Hay-

dock vs. Haydock, 34 N. J. E. 570, at page 574. 

"I take the rule to be settled that where a per-
son enfeebled in mind by diseas ·e or old age, is 
so placed as to be likely to be subjected to the 
influence of another, and makes a voluntary 
disposition of property in favor of that person, 
the courts require proof of the fact that the donor 
understood the nature of the act, and that it was 
not done through the ,influence of the donee. 
Huguenin v. Baseley, 2 L. C. in Eq. ( 4th Am. 
ed.) notes, pp. 1183-1185, -. Ame -rican notes pp. 
1192-1194. 
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"The presumption aga ,inst the validity of the 
gift is not limited to those instances where the 
relation of parent and child, guardian and ward 
or husband and wife, exists but in every instance 
where the relation between donor and donee is 
one in which the latter has acquired a dominant 
position. The parent, by age, may come under 
the sway of his children. Highiberger v. Stiffler, 
21 Md. 338. And so, as in the present case, 
the husband may become the dependent of the 
wife, and their natural position become re-
versed.• • 
The court continued on page 5 7 5 as follows: 

"The influence which is undue in cases of 
gifts inter vivos, is very different from that which 
is required to set aside a will. In testamentary 
cases, undue influence is always defined as coer- · 
cion -or fraud, but, inter vivos, no such definition 
is applied. Where parties hold positions in 
which one is more or less dependent upon the 
other, courts of equity hold that the weaker 
party must be protected, and they set aside his 
gifts if he had not pr,oper advice independently 
of the other. Huguenin v. Basely, supra, notes 
p. 12 71." 
In the very familiar case of Slack vs. Rees, 66 N. 

J. E. 447, the Court of Errors and Appeals found that 
the deceased retained mental capacity sufficient to 
dispose of his property; that he was only sixty-eight 
years old; that he had only been in the home of his 
daughter, the donee, for about three months before 
the gift, but nevertheless held that the burden of 
proof was shifted to the daughter. The case at bar ,. 
is, of course, infinitely stronger than this, for the de -
cedent here had lived with the donee for more than 
thirty years before his death. See als ·o Grimminger 
vs~ Alderton, 85 N. J. E. 425. 
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A very recent case is that of Douglas vs. Spear, 9 7 
N. J. E. 25, affirmed 100 N. J. E. 345. In 
this case complainant, who, the court said, 
was ·a woman who enjoyed a high degree of intelli-
gence, and whose memory and mental powers at that 
time appeared to be but little impaired, conveyed 
three p •roperties to a corporation controlled by her 
son. It does not appear how old she was, and al-
though the Vice Chancellor found that the mutual 
purpose and expectation appeared to be that the 
mo,ther should -own and enjoy the property as long 
as she lived, and then it should go to her son, he 
came to the conclusion that the burden of proof rested 
upon the shoulders of the son, that he had not 
sustained it, and therefoTe set the conveyances aside. 

A similar case is that of Kern vs. Force, 98 N. J. E. 
153, aff. 99 N. J. E. 888, where a mother, a few 
years before her death conveyed real estate worth 
about $16,000.00 to her dau~hter with whom she 
lived , and the transfer was set aside. 

In the case of Roosma vs. Roosma, 100 N. J. E. 
6 1 , the decedent, who was eighty years old, trans-
ferred to the defendant, who was taking care of her 
and paying her bills and treating her kindly, a mort-
gage and some cash in the bank without any inde-
pendent advice. Although there is little _ allusion in 
the opinion to any confidential relationship, st:ill it ap-
peared that the decedent was dependent upon the de-
fendant, and therefore the Vice Chancellor found a 
relationship of trust and confidence existed, and that 
therefore the gift must be set aside for lack of in-
dependent advice. 

In the case of Pearce vs. Stines, 79 N. J. E. 51, 
where a father gave some real estate to his daughter 
with whom he lived, the court found that the father 
at the time thoroughly understood what he was do-
ing, and theTe was no evidence that - ''he di ,d not in a 
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reasonable manner comprehend the nature, and ef -
fect of the act he was doing," and there was no proof 
of any undue influence, but nevertheless held that 
there must be proof of independent advice, and this 
being absent, the transfer was set aside. 

Another recent case is tha ,t of Siebold vs. Zieboldt, 
93 N. J. E. 327, aff. 93 N. J. E. 500. The transfer 
was of s·ome real estate to the defendants who were 
not related to the donor or his wife, who were about 
seventy-seven years of age, although the defendant, 
Anna Zieboldt did take care of Mrs. Siebold to some-
extent. It is apparent that the relationship here was 
not anywhere near as close as in the case at bar, but 
~till it was held that the burden of proof was shifted. 
to the donees, and that it had not been met; con-
sequently that the transfer would be set aside. See 
also Thorp vs. Smith, 65 N. J. E. 400. 

In the case of Melos vs. Hagen, 99 N. J. E. 683, 
where a wealthy ward conveyed a valuable piece of 
real estate to her former guardian, after she had ob-
tained her majority, and after the guardian's account 
had been submitted, the court held that the relation-
ship of trust and confidence still existed, and that 
the burden of proof was on the defendant, and that 
he had failed to sustain it, and therefore set the gift 
aside. 

Another very recent case is that of In Re Estate 
of William Fulper, deceased, 99 N. J. E. 293, in 
which the proof of the relationship of trust and con -
fidence was not nearly so strong as in the case at bar. 
In the F ulper case the decedent's mind was st,ill prac-
tically unimpaired, if in fact, not wholly so, and al-
though he was at the home of his son, the donee, at· 
the time of the transfer, he did not always live there. 
While his son assisted him some in his business, he did 
not do so to anything like the extent that it was done 
in the instant ._ case. The court held, however, that 
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the burden of proof was shifted to the donee, and 
the transfer was set aside. 

A very recent case that bears a striking sim~larity 
to the case at bar is that of Wright vs. Sanger, 1 3 7 
Atl. 65 7 (N. J. Ch.) where the donor was seventy-
four years of age at his death and had been an in-
valid for a number of years before his decease. 
Several years before his death, he transferred $25,000 
in bonds to his housekeeper who resided with him 
and who attended to considerable of his business af-
fairs for some time prior to his ,death. The decedent 
furnished the donee with the necessary funds to main-
tain the home. It was held that a confidential rela -
tionship existed and that the burden of proof shifted 
to the donee to prove the gift, and it was held that 
(page 657): 

"The naked and unconohorated testiimony of 
the defendant as to the alleged gift ( the test-
imony of Mr. Charles Lighthipe varying as it 
does from the testimony •of the defendant in 
essential particulars, and refuting her testimony 
in par ,t, thus minimiziing the import thereof), is 
insufficient to sustain the defendant's claim 
against the estate of the decedent." 
It is respectfully submitted that the overwhelming 

evidence in the case at bar is that there was a very 
close relationship of trust and confidence existing be-
tween Steward K. Heitsman and Katherine N. Stryker, 
and also of dependence upon her and that therefore 
the burden of proof is clearly shifted to Katherine 
N. Stryker to show that e·ach transaction in question 
was without any dece .ption, undue influence, unfair-
ness or concealment, and that the transfers were fair, 
open, and above-board, and that the nature and efw 
feet of the same were fully c~mprehended by the de-
cedent, and furthermore that he received independent 
advice. 
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POINT No. 2. 

THE TESTIMONY OF KA THERINE N. STRYKER 
AND B. FRANK HEITSMAN WITH RESPECT 

TO ST A 'TEMENTS BY, OR TRANSAC-
TIONS WITH STEW ARD K. HEITS-

MAN, WAS NOT ADMISSIBLE. 

This wiH answer Points Nos. 2 and 3 of appellant's 
brief. 

We now pass to the consideration of the next point 
in the case, namely, as to the admissibility of the testi-
mony of the donee, Katherine N. Stryker, as to any 
statements by, or transactions with, the decedent. 
Due and timely objection was made by counsel for 
the defendants, Alma Hildebrant, Anna Kunsman, 
Dora Heitsman and Isahella Kirkpatrick, to the ad-
mission of the test 1imony, and the testimony was re-
ceived upon the understanding that the question of its 
competency would be argued in the briefs, and de -
cided later. The Vice Chancellor came to the con-
clusion that it was not admissible. 

The statute applicable to the situation is the famaiar 
Section 4 of the Evidence Act, found in Comp. Stat. 
page 2218: 

"4. Party to civil action; representative 
capacity -of other parties; transactions with de-
cedents. In all civil actiions any party thereto 
may be sworn and examined as a witness, not-
withstanding any party thereto may sue or be 
sued in a representative capacity; provided, this 
section shall not extend to permit testimony to 
be given by any party to the aotion as to any 
transaction with •or statement by any testator 
or intestate represented .in saiid action, unless 
the representa 1tive offers himself as a witness on 
his own behalf, and testifies to any trans -
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action with or statement by his testator or in-
testate, in which event the other party may be a 
witness on his own behalf as to all transactions 
with or statements by such testator or intestate, 
which are pertinent to the issue. (P. L. 1900, 
p. 363) ." 
There are numemus decisions in the books apply-

ing this rule and holding that where the representative 
does not offer himself to testify as to any transactions 
with, or statements by, the decedent, that then a party 
to the suit cannot do so. This rule was very well 
stated ,in the case of Smith vs. Burnet, 35 N. J. E. 314, 
at page 3 2 1 , referring to the statute. 

"Their purpose is, in the language of Dr. 
Wharton, to provide that when one of the par-
ties to a litigated obl 1igation is silenced by death, 
the other shall be silenced by law." 
Again at page 322. 

"It is apparent that the object of the legisla-
ture is to be primar ,ily regarded, and that the ob-
ject is to close the mouth of a party whose in-
terest is antagonistic to the estate of a deceased 
person in regard to those transactions and con-
venations in which the deceased bore a part, 
and concerning which he, if living, would be the 
most important, perhaps the only witness beside 
the opposing party." 
This rule was reiterated in ,the very recent case de-

arbove referred to, of In Re Estate of Wiiilliam F ulper, 
deceased. 

In the case at bar, Osiris D. McConnel, Esquire, 
the executor of the estate, filed a bill for instructions 
and made all of the legatees under the will who 
would be ent ,itled to the liherty bonds, if they were 
declared to be a part of the estate, parties defendant. 
The executor did not take the witn~ss stand for any 
purpose, and the ohjection to the tesrimony was 
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made on behalf of the four defendants, Isabella Kirk-
patrick, Anna Kunsman, Dora Heitsman and Alma 
Hildebrant, who were defendants iin the suit. 

The only possible reason that can be advanced for 
the admissihil,ity of ,the testimony of Katherine N. 
Stryker in these respects, is that two of the defendants, 
Isabella Kirkpatrick and Dora Heitsman, testified con-
cerning the physical condition of the decedent. They 
did not testify to anything else except this, and did 
not testify in any way to any business transactions. 
of the decedent, with themselves, or anyone else, 
or as to the transfer of the bonds. 

Counsel for Katherine N. Stryker rely on the few 
cases which hold that under certain circumstances the 
heirs or devisees of land, when parties to a suit under 
certain conditions, are deemed to be the representa-
tives of the decedent within the meaning of this 
statute. 

A careful analysis of the cases, however, will re-
veal the fact that this rule is exceedingly narrow m 
scope, and that ,it has no applicat ,ion to the case at 
bar whatever. 

In the first place, all of these cases are cases where 
real estate is involved, and where the heirs or devisees 
sue or are sued as representatives of the decedent. 
We know of no case where the rule is extended to 
apply to a case where the subject of the lit:igation is 
personal property, only, as is the case here. 

Moreover, practically all of the cases are those 
brought under the Heirs and -Devisees Act, where, of 
course, the executor or administrator is not a party, 
and therefore the heirs or devisees are held to be the 
representatives of the estate, and to be entitled to the 
protection of the statute. Furthermo.re, it has been 
clearly and definitely held that the rule does not ap-
ply in cases where, even though the heirs or d·evisees 
are parties, they d.o not occupy the ST A TUS of rep-
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resentatives of the estate. The test is not whethet 
they have an interest in the outcome of the litigation, 
but whether or not their STATUS as parties to the 
suit is that of representatives of the estate. 

This rule was well set forth by the court in the case 
of Crimmins vs. Crimmins, 43 N. J. E. 86, which was 
a suit instituted by a widow against the heirs at law 
of her deceased husband . to set aside a deed on the 
ground of fraud, and it was held that the widow was 
competent to testify as to statements by, or trans-
actions with, her husband on the ground that the 
heirs did not occupy the STATUS of representatives 
of the deceased. We quote from the opinion at page 
88. 

"Hodge v. Coriell, 1 5 Y.r. 4 5 6, is an exact 
pattern, in all material respects of the case in 
hand. Ahhough ithe suit in Hodge v. Coriell 
was prosecuted against the defendant in his in-
dividual capacity, the defendant made no pre-
tence of a personal right to the subject matter of 
the controversy, but, on the contrary, declared, 
by one of his pleas, that his right thereto was 
only such as inhered in him as the administrator 
of a decedent- The plaintiff, on the trial of the 
case, offered himself as a witness in his own be-
half, and was allowed, under objection, to give 
in evidence statements made by the defendant's 
intestate, in his l,ife'time, touching the ownership 
of the prnperty in controversy. The plaint ,iff 
was held to be a competent witness t·o give such 
evidence. This ruling was p,ut distinctly upon 
the ground, that by the plain ~rds of the 
statute, it is only in cases where one or the other 
of the parties to a suit, appear upon the record, 
as representing a testator or intestate, that the 
other is incompetent to give evidence respect-
ing transactions with or statements : made by the 
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decedent, and that it is not enough to render the 
living party incompetent to give such evidence, 
that the other party is interested in the subject 
of the litigation as the representative of a de-
cedent, but the incompetency of the living party 
only exists in cases whe ,re, by the record, it ap-
pears that the ST A TUS of his adversary is that of 
a party suing or being sued in the particular case, 
as the representative of a testator or in-
testate. The chief-justice, m declaring the 
opm10n of the supreme court, said: 'A par,ty to 
a suit is not prevented, by the law of this state, 
from testify ,ing with respect to the declarations 
of any interested deceased person touching the 
sUJbj ect of the controversy, except in one speci-
fied condition of affairs. Such exclusion arises 
only when the par ,ty test ,ifying, or the opposite 
party, is suing, or is being sued, in a repr ,esenta-
tive capacity. It is not enough that one of the 
parties is interested in the subject of the litigation 
as the representative of a decedent. . . The 
statutory criterion is clear and definite, and it is, 
that one · or the o•ther of the litigants must appear, 
upon the record, as a party suing or being sued 
in a representative capacity . . . . It may be that 
the interest of the party in the cause of action, 
by reason of his being the representative of a 
decedent, rather than his ST A TUS as a party 
suing or being sued, would, in some respects, 
be the better criterion for the exclusion of the 
adverse party.' But that is not the criterion 
prescribed by the statute. This construction 
was adopted by the court of errors and appeals. 
S. C. on error, 1 7 Vr. 354. It was subsequently 
re-affirmed in the case of Palmateer v. Tilton, 
1 3 Stew. Eq. 5 5 5. The coulit, sp eakiing by the 
chief-justice, in the last case, said: •The statute 
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itself enumerates the cases in which the testi-
mony is to be rejected, and no case can be added 
to that enumeration. If we attempt to leave 
the plain terms of the act we enter into an un-
defined field of inference and conjecture.' " 
In the case of Shotwell vs. Stickel, 83 N. J. E. 188, 

which was a partition suit brought by the heirs at 
law of the deceased wife, a11d the hushand claimed a 
resulting trust, it was held that the heirs did not rep-
resent the decedent, and that therefore the husband 
was a competent witness. 

Likewise in the case of Cowdrey vs- Cowdrey, 71 
N. J. E. 353, aff. 72 N. J. E. 951, where the widow 
brought suit for the purpose of establishing an equit-
able title in certain real estate by virtue of an ante-
nuptial agreement with her deceased husband, it was 
held that she might testify as to statements by, or 
transactions with, the deceased, for the heirs at law 
who were the defendants, were not the representatives 
of the decedent and were not so sued. 

A similar case is that of Sm 1all vs. Pryor, 69 N. J, 
E. 606, aff. 72 N. J. E. 9 39, where in a partition suit 
the widow of the deceased, who was a party, set 
up a claim that she was entitled to the property under 
a resulting trust on the ground that she had furnished 
the purchase money, although the title was taken in 
the name of her husband. The court held that he.c 
testim -ony as to sta<tements by, or transactions with, 
the decedent , was admissible on the same ground. 

Again in the case of McKinley vs. Coe, 66 N. J. E.. 
70, where the payee of a note, given him by the 
testatrix whose will charged her debts on her lands, 
petitioned that the proceeds of land sold in partition 
proceedings between dev.isees be applied to the pay-
ment of her note, the court held that the testimony of 
the petitioner as to the execution of the note, and ih 
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consideration was not incompetent, the devisees not 
being sued in a representative capacity. 

The rule laid down in the case of Crimmins vs . 
Crimmfos, supra, and Hodge vs. Coriell, 44 N. J. L 
4 5 6, was expressly approved by the Gourt of Errors 
and Appeals in the case of Smith vs. Smith, 5 2 N. 
J. L. 2 0 7. In that case the widow brought an action 
for dower against the devisees under the will, and 
the Court of Errors and Appeals said that she was 
competent to testify as to statements by, and trans -
actions with, the decedent, because of the fact that 
the devisees were sued as such under the will, and not 
as executors or legal representatives. 

The case of Reardon, Adm. vs. Sampson, 67 N. 
J. L 346, is a case very similar to the case at bar. 
In this case the administrator of an estate brought suit 
to recover money due the estate, and the widow of 
the administrator's intestate, who was, of course, in -
terested in the outcome of the litigation, but who was · 
not a party on the record, testified as to the trans-
actions with the deceased on the administrator's side. 
It was then contended that the defendant should be 
allowed to testify as to transactions with the deceased, 
apparently on the theory that the widow had testified 
as the representative of the estate, but the Court of 
Errors and App,eals held that so long as the admin-
istrator had not testified, the defendant's testimony 
was no•t admissible. 

The case which is exactly on all fours with the case 
at bar, and which is dispositive of this phase of it, is 
that of Tichenor vs. Tichenor, 43 N. J. E. 163. This 
case was affirmed by this court, 45 N. J. E. 303, but 
the question involved here were not passed on. 

In that c~se the executors of James H. Tichenor 
were Francis M. Tichenor and James F. Tichenor. 
Francis filed exceptions to the account of his co -
executor . James. The ex ·ceptanif:, Prands, testified 
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as to the signature to certain drafts and notes and 
the possession of them at the time of his death by 
the testator, and this evidence was introduced for 
the purpose of charging his co-executor, James, with 
the amount of these notes. Thereupon James of-
fered himself as a witness to testify concerning the 
transactions for the purpose of relieving himself from 
liability on these obligations, and Francis objected 
to the admission of his testimony. The Prerogative 
Court held that although Francis was one of the ex-
ecutors of the decedent, his ST A TUS, as a party to 
the suit, was not that of executor in the performance 
of official duty, but rather as legatee and dev ·isee un-
der the will, and that it was as such that he filed the 
exceptions to the account of his co-executor, James; 
that therefore his testifying himself was not in the 
capacity of a representative of the estate, but rather 
as legatee and dev ,isee under the will, and that con- · 
sequently he had not thereby opened the door for 
his co-executor, James, to testify concerning trans-
actions with the deceased, and that the testimony of 
James was inadmissible. We quote from the opinion 
of the court at page 166. 

"It is apparent that if the testimony of James 
F. Tichenor, who was sworn as a witness in his 
own behalf ~efore the orphans court, notwith-
standing the objection of the exceptant, is not 
considered, the decree properly charged him 
with the amount due upon these instruments. 
But for the fact that the exceptant below, Franc.is 
M. Tichenor, is an executor of the estate o,f 
James H. Tichenor, and was called as a witness 
to prove the signature to the note and drafts and 
the possession of them by tihe decedent at his 
death, the case would be precisely within the 
ruling o.f this court and the court of errors and 
appeals in Smith V, Burnet, 7 Stew. Eq. 219; 

' 
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S. C. on appeal, 8 Stew, Eq. 314. It is claimed~ 
however, that this case differs from Smith vs. 
Burnet in that the exceptant, who was a co-
executor with the accountant, was called as a wit- · 
ness in his own be!half and admitted, and that 
because the exceptant was sworn as a witness the 
accountant might lawfully be sworn and testify 
to any transaction with or statement by the 
testator, who was represented by the exceptant 
in the action. Rev. 3 78, par. 4. The orphans 
court accepted this view of the case. 

Although, in fact, the exceptant was one of 
the executors of the will of James H. Tichenor, 
he d-id not, in that character, present the ex-
ceptions. He was a devisee and l,egatee under 
the will, and expressly as such filed the excep-
tions. ,His status as a party to this proceed-
ing is then as legatee and devisee, protesting his 
individual interests, ·and not as executor in the 
performance of offioial duty. Hodge v. Cor-
riell, 1 5 Yr. 45 7, affirmed on appeal, 1 7 Yr. 
354. 

This being so, the case is within the ruling of 
Smith v. Burnet, and the testimony of James F. 
Tichenor was wholly incompetent." 
lt seems to us to be perfectly clear that in this case 

the executor was the representative party, and the 
only representative party within the meaning of the 
Evidence Act. It was the executor who instituted 
the action and asked this court to determine the ques-
tion of whether these bonds are the property of 
Katherine N. Stryker, or whether they belong to the 
estate. He set up in the bill the full facts in the 
matter, including all of the allegations upon which 
these four defendants rely to have the transfer set 
aside, and furthermore he established by evidence 
the allegations that he set up in the bill, and offered 
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two of the most important witnesses in the case, Eliz-
abeth Heitsman and Louella Silkman, as his w,itnesses . 

If these transfers are set aside, the bonds will 
necessarily have to be delivered to the executor be -· 
cause the estate is in process of settlement, and it will 
be incumhent upon the executor to complete the set-
tlement of the estate, which, of course, would in-
clude the payment of debts in case any other claims 
are presented to the estate, and the payment of the 
inheritance tax on these bonds, the making of the 
accounting, the allowance of commissions on this ad-
ditional amount, and the distribution of the estate to 
not only these four defendants, but also to the de-
fendants Katherine N. Stryker and B. Frank Heits-
man. 

Furthermore, at the end of Point No. 2, ( we are 
unable to give the page for we do not have a printed 
copy of appellant's brief) counsel for appellant ln 
arguing that the executor alone had the right to ob-
ject, specifically states that the "executor alone stood 
in the representative capaci ,ty." 

We think that it is obvious that the executor was 
a necessary party and that he alone, was the repre-
sentative of the estate in this proceeding. In the 
case of Lipp vs. Fielder, 72 N. J. E. 439, where a 
husband was suing to compel specific performance of 
a contract between him and his deceased wife, and 
the defendant was the wife's executor and her de-
visee, the Court of Errors and Appeals held that the 
husband could not testify because the executor was 
a necessary party, because he had a power of sale 
under the will, and might need the proceeds of th~ 
sale to pay the debts. 

Moreover, inasmuch as Katherine N. Stryker and 
B. Frank Heitsman are each ent ,itled to one-seventh 
of the bonds under the will, •·if they : are brought back 
into the estate, they might just as well he said to be 
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the representatives of the estate, hut it is obvious that 
this could not be so, and likewise it is not logical to 
hold that these four defendants are repres .entatives of 
the estate, where the executor is not only a necessary 
party, but the complainant in the case. 

A:gaiin only two of the defendants took the 
witness r-tand. The other two, A/nna Kunsman and 
Alma Hildebrant, did not testifyJ so it cannot possi-
bly be said as to them, the testimony of Katherine 
was admissible, for they did not offer themselves as 
witnerses. This fact also adds strength to our po-
sition that in a situation such as this, the only person 
who can open the mouth of the donee, Katherine N. 
Stryker, is the executor. Otherwise, great confus ,ion 
would ensue and the question would come up as to 
how many of the legatees would be required to testify 
in order to make the donee competent . 

Moreover, the two defendants who did testify, only 
testified as to his physical condition, concerning which 
there was no particular dispute, so it cannot be said 
that the rejection of Katherine's' testimony would 
place her at any unfair disadvantage, but rather 
would carry out the very purpose of the statute, name -
ly, that where the mouth of one party to a transaction 
is closed by death, the other will be closed by law. 
To allow Katherine N. Stryker t,o testify as to trans-
actions with, or statements by, the decedent, puts the 
legatees interested in the estate, to a decided dis-
advantage, for, of course, they are unable to directly 
ascertain the truth or falsity of her versi ,on of the 
transfers, because the lips of the decedent, the only 
other pers ,on who knows what occurred, are sealed 
in death. It was to prevent just such a situation as 
this, that this statute was passed. 

Counsel, in di~cussing the question of the admissi-
bility of Katherine N. Stryker' s testimony, has 
stressed oonsiderably the point that it would be un-
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fair not to allow Katherine to testify after two of the 
other defendants had done so. But, of course, it is 
obvious that counsel for Katherine N. Stryker could 
readily have objected to the other defendants testify-
ing if they had chosen to do so, and now, not hav-
ing done so, it ill becomes them to complain because 
they testified. 

The defendant, Katherine N. Stryker, was asked 
several questions on page 316 1. 23 to p. 31 7, 1. 13, 
with reference to whether or not she used any undue 
influence on Steward K. Heitsman. An objection 
appears on the record to all of these questions but 
one, and we desire to respectfully suggest that we be-
lieve that there was an error in the transcribing of 
the testimony, and that such objection was actually 
made, particularly since all the other questions be-
fore and afterward were objected to, and counsel in-
tended and desired to object to each of these ques-
tions. 

That the denial of the exertion of undue influence 
is testimony with reference to a transaction with a de-
ceased, and therefore inadmissible on that ground, 
was held by the Prerogative Court, in the case of In 
Re Estate of William Fulper, 99 N. J. E., 293. In 
the F ulper case the executor was the do nee of a bank 
account alleged to have been given him by his testator 
in the latter's lifetime. Exceptions were filed to the 
executor's inventory because he failed to include this 
account in his inventory. The Court hel,d that the 
testimony of the executor was not admissible even as 
to his mere denial of the charge that he procured the 
gift as the result of undue influence. 

Counsel for the appellant argues tthat the testimony 
of K..atherine N. ~tryker should have been admitted 
because ,tihe objection was made by the four defend-
ants rather than by the executor, and they seem to 
contend that the defendant ,s bad -no : right to object to 
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the a,dmission of this testimony. But obviously, the 
four defendants being parties to the suit, they cer --
tainly had the right to object to any illegal testimony, 
whether it be on the ground that it was hearsay or 
related to transactions with the decedent or for what-
ever other reason. M,oreover counsel is unable to 
cite any authority in this State or elsewhere for the 
rather astonishing proposition that a party to a suit 
who has an inter 1est in the outcome of the litigation 
cannot successfully ohj ect to any testimony that is 
not properly admissible. 

Then counsel for appellant contend that the 
executor was the only one that could object to the 
testimony and that since he did not do so, the testi-
mony cannot be ruled out. But there was no neces-
sity for the executor to object, since the objection was 
duly made by counsel · for these four defendants on 
the only ground upon which the executor could have 
ohjected and, therefore, another objection by the ex-
ecutor was wholly unnecessary and would have been 
merely superfluous. 

In support of this point counsel refers to the fact 
of the amendment of the bill, but it is to be noted 
that the amendment was not made until after final 
hearing and after the Vice Chancellor's conclusions 
had been filed, and we do not think changed the situ-
ation anyway, at least so far as the admissibility of 
this testimony is concerned. The case of Rowland vs. 
Rowland, 40 N. J. E., 281, cited by counsel on this 
point does not present an analogous situation, because 
no objection was made at all by any one in the Row-
land case. 

We would also like to point out that the cas ·e cf 
Greenwood vs. Henry, 52 N. J. E., 447, relied upon 
by counsel for the appellant is one where real estate 
was involved and was treat ,ed by the Vice Chancellor 
as if only real estate was involved, and as being in 



39 

that class of cases above referred to. It afforc:fs no 
difficulty, therefore, for we have already distinguished 
this class of cases from tihe case in bar and pointed 
out the true rule to be applied. 

It is therefore respectfully submitted that the testi-
mony o.f Katherine N. Stryker with respect to trans·• 
actions with, or statements by, the decedent, was not 
admissible. 

Counsel for these defendants also made due ob-
jection to the admission of testimony on the part of 
B. Frank Heitsman, as to any statement by, or trans-
action with, the decedent. This objection was made 
on the ground that inasmuch as he took the position 
in his answer that he believed that Katherine was 
entitled to the bonds, rather than the estate, his in-
terest in the litigation was therefore antagonistic to 
the estate, and consequently his testimony was m-
admissible. 

That such 1s the rule, is clearly indicated in the 
case of Adous vs. Spencer, 62 N. J. E. 782. In this 
case creditors were suing to charge the property of 
her deceased husband on which his widow held a 
mortgage, with the debt of the complainants. The 
estate was insolvent, and the adm •inistrator was there-
fore a necessary party, and the widow was also a 
party. It was held by the Court of Errors and Ap-
peals that inasmuch as her interest in the matter was 
antagonistic to the estate, that she could not testify 
as to transactions with, or statements by, her hus-
band. 
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POINT No. 3. 

THERE W,AS NOT SUFFICIENT EV1DENCE OF A 
PRESEN'PL Y EFFECTIV!E GIFT, (a) WITHOUT 

KATHERINE N. STRYKER'S TESTIMONY; 
OR (b) WITH HER TESTIMONY. 

A. 
We propose under this title to answer Points Nos . 
and 8 of appellant's brief. 
As we have already pointed out under point No . 

1, the burden of proof in this case is upon Katherine 
N. Stryker, to show that there was a presently effective 
gift of these bonds. See Smi ,th vs. Burnet, 3 5 N. J. E . 
314, at page 323. 

This oourt laid down the rule as to the essentia l 
elements of a gift inter vivos in the following lan -
guage in the case of Besson vs. Stevens, 95 N. J. E . 
549, at page 556: 

"The requisites to establish a gift inter vivos 
( and, of course, there was her•e no claim or pre-
tence of a gift causa mortis) are ( 1 ) a donative 
intent on the part of the donor; ( 2) an actual 
delivery of the subject-matter of the gift, at 
least to the extent practicable or possible con-
sidering the nature of the thing given ; and ( 3) 
a stripping of the donor of all ownership and 
domiruon over the subject-matter of the gift, 
at least to the extent practicable or possible con-
sidering the nature of the thing given. Swayze 
vs. Huntington, 82 N. J. Eq. 127 (at p. 133); 
affirmed, 83 N. J. Eq. 335." 
We submit that it is apparent that without Kather -

ine's testimony, at least, there was no direct evidence 
of the nature that is required to establish a gift inter 
vivos. Outside of Katherine's testimony, the main 
evidence relied upon to establish the gift was that of 
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Theophilus Wieder, John Bachman and Doctor W:est, 
and much of the testimony of these men, although 
they were all men of intelligence and ability, was 
uncertain, indefinite and at tim 1es, contradictory. 
There was nothing in their evidence whatever that in-
dicated clearly a donative intent to make an absolute 
gift outright to Katherine, and no direct evidence of 
the manual delivery of the bonds to her, or the ac-
ceptance of them by her, and nothing to show that the 
decedent had stripped himself of all ownership and 
dominion over the bonds, all of which, of course, are 
necessary and indispensable elements of a valid gift. 

AH that Steward K. Heitsman told M~. W ;ieder was 
that he had already provided for her, and was go-
ing to givie her some more (p . 2 3 7 11. 2 7-34) . This 
was in 1924, and the witness testified that Steward 
said the same thing over, using almost the identical 
language, in 1925 (p. 238, 11-1-25). It is very sing-
ular indeed that the decedent would happen to use 
almost exactly the same language on two different 
occasions, a year or so apart. And on cross-exam-
ination, Mr. Wieder stated that Steward did not say 
how he had provided for her, or how he intended to 
provide for her. Apparently no mention was ever 
made of the bonds, or any intimation made that he 
had given them to Katherine. His language might 
just as well have referr ,ed to his will or his codicil or 
some future codicil that he intended to make. 

1M-r. John Bachman, an old man, some eighty-one 
years old, and admittedly a close friend of Katherine, 
(p. 254, 11. 6-17), whose memory was obviously 
faulty, testified that Steward said to him that he had 
given Katherine $15,000 of the bonds and that in 
addition to that, later on he would give her the bal-
ance (p. 251, 1. 5-p. 252, 1. 26). This talk took 
place, the witness said, s,oI?e five or six y,ears ago 
( although he could not · remem 1ber- the _year) which 
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would have been 1921 or 1922 (p. 256, 1. 23 to p. 
25 7, 1. 10) which obviously is at direct variance with 
Katherine's testimony that the first transfer took place 
three or four years ago (p. 304, 11. 3-5). Moreover, 
it is of great importance to note that Mr. Bachman 
testified that he did not remember all of the conversa-
tion (p. 25 7, 11. 10-20) . Such testimony is to be 
received with great caution, for perhaps, if the rest 
of the conversati ·on were related, it would throw an 
entirely different light on the whole situation. 

Then the witness also said that in September, 1925, 
when Steward was sick, he said to him ''I have fixed 
it up with Katherine. I give her-(p. 252, 11. 1-
1 7) ." The witness then stated that that was all that 
Steward said at that time. He also testified on page 
260, 11. 10-26 that he could not give any of the de-
tails of when or how the transfer was made. 

It is obvious that the testimony related above is 
very far from sufficient to establish the necessary ele-
ments of a gift. 

The other witners who testified in detail about con-
versations with the testator with reference to the 
bonds, was his physician, Doctor H. R. West, who 
likewise stated that he was friendly to Katherine. 
This witness's memory of his talks to the testator was 
apparently uncertain, and we shall allude to various 
discrepancies in his testimony as we take it up. 

He said that Steward told him a short time after 
his wife died, that "he had turned over all his bank 
stock, given her the bank stock and the water stockH 
(p. 272 11. 19-20). Obviously the doctor was mis-
taken about this conversation, for by his will made in 
1 91 6, shortly after his wife died, the testator only 
left Katherine 24 shares of the water stock and 30 
shares of stock of the Phillips:burg National Bank, and 
his ~odicil was not made until T 918, and then, in-
cluding all that he left her in both doouments, she was 
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to get only 48 of the 7 4 shares of the water stock, and 
all of the Phillips'i-?urg National Bank stock, but none 
of the stock of the Fir.st National Bank of Easton o r 
of the Easton National Bank. 

The doctor then testified (p. 272, II. 28-32) that 
he had had a talk with Steward four years ago, or 
1923, in which "he told me that he had turned over 
part of his government bonds to her" and that at that 
time Steward said that "he wanted to see that she 
had those things, that he hadn't made prov ,ision fo:c 
her in his will,' ' which obviously was not so, for he 
had provided for her in his will. 

Then the witness said that (p. 273, IL 20-30) when 
Steward had evidently had a very severe heart at-
tack, he tol? the doctor that "he had attended to 
everything" and that ''he said he had given her all 
of his bonds." It is highly important to note that 
there is no reference at this point to his giving her 
the balance of the bonds-he merely said that he had 
given her all of the bonds, which might just as well 
mean that he had given them all to her in one lot. 

On page 2 7 4, H. 4-8, Doctor West testified as fol-
l~ws: 

"Q. Did he ever speak about a will at any 
other time? 

A. Yes, he said ,that the halance of his prop-
erty was recorded in his will, but the bonds 
were not mentioned and · nothing to do with the 
will, and he turned them over to Katherine so as 
everything would be straight." 
Here again it is apparent that the conversation is 

not correctly stated, or that if it was, the decedent's 
memory was failing him, for he had expressly pro-
vided in his will that the proceeds from the sale of 
the farm ( which were those very bonds) should be 
divided among the seven legatees. 

The following extract · fr-~n;i Doctor West's testi-
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mony will clearly indicate how confused and uncertain 
he became on cross-examination (p. _ 284, H. 19-31). 
(It is to be noted that Steward's wife died in 191 6 
and that he died in 1926). 

''Q. Tell me the conversation again m 
which he referred to his will, in which he said he 
had not mentioned the bonds in his will? 

A Oh, that was a little while after Mrs.-
he spoke of his will after Mrs. Heitsman had 
died a few weeks. 

Q. A few weeks after her death? 
A Yes. 
Q. Wihen was the conversation and what 

was it in which he said he had not mentioned the 
Liberty Bonds in his wi,U? 

A. Oh, that was later on. 
Q. About when? 
A. Three years before he died." 

The bias of this witness was clearly shown in that 
part of his testimony with respect to the value of the 
decedent's farm. He testified at great length that he 
was familiar with the value of real eis,tate in thi's 
neighborhood and said ( p. 289, I. 9) that before the 
fa.rm was ,sold he would not give $8,000 for it, 
there ,by intending to indicate his idea of the value of 
it. And this was in the face of the fact that William 
P. Tallman, the attorney who searched the records, 
had already testified ( p. 82, I. 31 ) that the considera-
tion recited in the deed when Steward bought the 
farm way back in 188S, was $9,024.00, and that 
when it was sold in 1918, the purchase price was 
$30,000. 

There is likewise not sufficient in Doctor West's 
testimony, even when it is combined with that of Mr. 
Wfoder and Mr. Bachman, to establish the necessary 
elements of a valid gift. 

In the ca1:e of Smith vs. Burnet, 35 N. J. E. 314. 
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a witness testified that she heard the decedent say that 
he had given the stock to the executor and the ex-
ecutor himself swore that he had had possession of the 
stock since January 7, 1 8 7 5. It was also shown that 
the deceased gave the ex ,ecutor on January 7 a power 
of attorney ,to receive and assign scrip or dividends, 
and that the executor drew the dividends due af t er 
the death of the deceased, and paid out of the 
amount, interest upon a mortgage due from the de-
ceased, and that he afterwards assigned the scrip as 
executor. The Court ·of Errors and Appeals held that 
the executor failed to show that the stock passed tl) 

him by gift. We quote from the opinion of the comt 
at page 323: 

"The important question is, whether, upon the 
evidence as it stands, Stephen has proved a gift 
to himself by his father. The burden of proving 
a valid donation of the stock is upon him. 2 
Kent 244; Irons v. Smallpiece, 2 Barn. & Ald. 
5 5 1 ; Walter v. Hodge, 2 Swanst. 9 7; Gr ,ey v. 
Grey, 4 7 N. Y. 5 5 2; Dilts v. Stevenson, 2 C. E. 
Gr. 407 . 

The chancellor found that the tes.timony was 
insufficient to show a delivery of the stock in 
pursuance of an inte,ntion to confer absolute title 
to Stephen. 

The declarations of t'he deceased, if made as 
sworn to, standing alone, would be of little or 
no force. 

A gift without consideration requires, as an 
essential element, a delivery. To a mind un-
acquainted with the technical rule that in law an 
actual or symbolical tradition of the chattel is 
necessary to transfer the title, such an act would 
ordinarily not appear important. A statement, 
therefore, that a gift had been made would not, 
I think, of itself, import a compliance wi,th all 
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the technical requirements of a legal gift. The 
sup,reme court of Massachusetts has held that the 
delivery of a chattel necessary to the validity of 
a gift causa mortis, was not proved by subsequent 
declarations of the deceased made shortly be-
fore his death to a person not connected with 
the gift. Rockwood v. Wiggin, 1 6 Gray 402." 
There was no first hand proof that Katherine had 

had these boncl .. s in her own possession since the al-
leged transfers, except her own testimony, and that 
was clearly objectionable on this point as being a part 
of the transaction with the deceased. Such was the 
view of the Court o.f Errors and Appeals in the case 
of Smith vs. Burnet, supra, at page 323. 

"In this case, Stephen swore that he had pos-
session of the stock from February 7th or 8th. 
This evidence was not the subject of objection. 
Had it been, then, as such possession was by him 
referable to an act of the deceased in passing 
possession to him, it would probably have been 
as objectionable as the evidence propounded in 
the offer.'' 
Moreover, mere possession of the subject matter of 

the gift is not sufficient. On this point we quote from 
the opinion of the court in the case of Buecker vs ·~ 
Carr, 60 N. J. E. 300, at page 305. 

"It appears to be entirely settled that mere 
possession of the subject matter of the gift by the 
claiming donee, cannot of itself be held to es-
ta blish a gift causa mortis, especially if the 
claimant had opportunity to obtain wrongful 
possession from the alleged donor. There must 
be proof that the subject matter of the gift was 
so delivered to the claimant by the donor him-
self, by action, or speech, or both, that he 
abandoned all dominion over it, subject only to 
the happening of any of the incidents which make 
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such gifts revocable. Delmotte v. Taylor, 1 
Redf. Surr. 41 7. Should mere po ,ssession be 
held to establish such gift and to cast upon the 
representatives of the estate the burden of dis-
proof, it would be adding a new terror to death, 
an actual invitation to the seizure of the effects 
of sick persons, in articulo mort::is, when they are 
least able to care for them .. " 
Moreover, there was no evidence that the decedent 

stripped himself of all ownership in, and dominion 
over, the bonds. We shall have more to say on this 
phase of the matter under the next point. 

Counsel for the appellant contend that there was 
no question about the element of donative intent 
having been established because the Vice-Chancellor 
helow so found. As a matter of fact, the Vice-
Chancellor did not go so far as to say that there was 
intent to make a presently effective gift as was re-
quired, but merely found as follows, page 48, 11. 2-7: 

"The careful consideration which I have given 
to the evidence leads me to the conclusion that 
the testator did intend Miss Stryker to have the 
bonds in question; but that the evidence fails to 
show that he did in fact before his death make 
a completed gift to take effect immediately. 
Rather does the evidence show the contrary." 
And in any event this Court has the power to re-

view all of the facts in a case of this character. 
On the question of donative intent on the part of 

the decedent, counsd argue at greart length that the 
mere expression of his intent to provide for Katherine 
was sufficient to establish this, but we submit that 
under the well settled law ,this is not enough. The 
proof must go further than this, and establish just 
what his intent was, with respect to the nature of the 
gift, espeoially when it shpuld take effect, and 
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whether it was an absolute gift or not, and the other 
terms of it. 

This is particularly true in view of the fact that it 
is apparent from the will of the testator that it was 
his fixed -intention to leave the proceeds of this farm 
to these four defendants and Katherine N. Stryker 
and B. Frank Heitsman, and Chester Heitsman, since 
deceased, and this strong evidence of intent as to the 
d,isposition of his property was not changed any by 
the codicil to his will, for he made no alteration in 
this part of it. This evidence of intention is of the 
strongest character, and we submit has not been over-
come by evidence produced by Katherine N. Stryker. 

Counsel further state that it was admitted that the 
bonds wer ,e in Katherine N. Stryker' s safe deposit 
box at · or before the time of the decedent's death . 
This was not admitted by these four defendants in 
their plead{ngs and the only proof of it was that 
found in the testimony of Miss Stryker. 

Coun sel argue also that since, as they assert, Miss 
Stryker was in possession of the bonds at the time of 
ithe decedent's death and that since if he did not 
give them to her she must have sto ,len them, and 
since she was a woman of good reputation and would 
not steal them, that therefore the elements of a gift 
must be presumed. But counsel are unable to cite 
any authority for such an unusual proposition, for, 
obviously if this were the law, it would practically 
never be necessary to establish the elements of a 
gift. It is not a question of whether Miss Stryker 
stole these bonds or not,-that is not the issue. The 
question is, whether she has met the hurden of proof 
that has been justly put upon her by the law, of 
proving the various essentials of a gift. If she ha s 
not done so, as the court below found, then she is not 
entitled to the bonds and this does not carry with it 
any imputation of lack of integrity on her part. We 
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submit that argument of this kind by counsel is an 
admission of the failure of the appellant to prove the 
essential elements of a presently effective gift. 

Then counsel cite the case of Green v. Tulane, 52 
N. J. E. 169 as authority for the contention that in 
the case of gifts inter vivos it is not necessary to show 
a delivery and acceptance,-that mere proof of pos-
session by the donee is sufficient. But in that case, 
the proof was that there was an actual delivery to 
a third party for the benefit of the donee, and no-
where in the opinion does the ViceChancellor intimate 
that the rule as to gifts inter vivos does not require 
proof of delivery and acceptance. On the contrary, 
the ,Vice-Chancellor specifically held that proof of 
delivery was required, (page 1 71 ) . Moreover, as 
we pointed out above, this Court held positively that 
proof of delivery was necessary in a gift inter vivos, 
in the case of Besson v. Stevens, 94 N. J. E. 549. 
That mere declarations of the donor as to delivery 
are not sufficient to prove delivery is clearly held by 
this Court in Smith v. Burnett, 35 N. J. E. 314, as we 
have already pointed out. 

It is respectfully submitted that without Katherine's 
testimony, there is not even a small fraction of the 
evidence present necessary to sustain the transfers as 
gifts inter vivos, or on any other ground. 

B. 

EVEN WITH KATHERINE'S TESTIMONY IN-
CLUDED, THERE IS NOT SUFFICIENT 

EVIDENCE OF A V AUD GIFT. 

We now pass to the consideration of the question 
.of whether, even if Katherine's testimony should be::: 
considered to he admissible ( which we strenuously 
cont ,end it is not), there is sufficient evidence of a 
gift. We contend there is not, fo! several reasons 
which we shall take up in order. 



In the first place, the rule is well established that 
where the testimony of a donee is received under such 
circumstances, it is to be scrutinized very closely arid 
not too great weight attached to it. 

Particularly in view of the fact that Katherine is a 
highly interested party, and a woman of education ,. 
intelligence and experience in the world, it is nothing 
short of remarkable -how uncertain and vacillating 
and lacking in conviction her testimony was. 

One of the most striking respects in which this is 
painfully evident, is the fixing of the time of the two 
transfers. According to her own testimony at the 
time of the hearing, her private income had only been 
$200.00 a year ( p. 328, I. 34) and therefore obvious -
ly the gift of $15,000 of liberty bonds in each in-
stance must have been a great event in her life and so 
outstanding, in fact, that it is fair to assume that not 
only the year, but the month and the day, and per -
haps even the hour, would have become so indelibly 
stamped on her memory as never to be erased. How 
could one in her station of life fail to remember two 
dates when she says she got bonds worth in the ag-
gregate $30,000? 

And yet the astonishing fact is that she did not 
remember the dates , and although she must have 
known that if her testimony was admitted, she would 
be called upon to fix the time, and although there 
was in evidence a record of the times that she had 
access t·o her safe deposit box and to that of the de-
cedent, nevertheless she was wholly unable to fix the 
time of the first transfer with a~y definiteness at all, 
and on the contrary floundered around miserably in 
her attempt to do so. 

In paragraph 4 (p. 20, II. 17-20) of her answer 
she admits the allegations in paragraph 7 (p. l l , l. 
30-p. 12 , 1. 5) of the bill to the effect that the frrst 
transfer was made five years before the bill was filed , 
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which would have been 1 9 2 1 , or five years before 
Steward's death. On the witness stand she tells an 
entirely different story. She testified as follows on 
page 303, 1. 26-page 304, 1. 5: 

''Q. What became of those bonds later? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. He gave them to me. 
Q. When? 
Mr. Gebhardt: Same objection . 
The Court: Same ruling . 
A. He gave half of them to me as near as 

I can judge, about three or four years ago, pos,.. 
sibly more or less, more, I should judge." 
This would, of course, make the transfor in 19 2 3 

or 1924. 
And then in the very next breath she changed it 

and made it one year earlier, which was 1922 or 
1923 (p. 304, 11. 6-13). 

"Q. Do you recall how long before his 
death? 

Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. W ,ell, it seems to me it must have been 

three or four years hefore his death." 
And she could not even fix the definite date of the 

second transfer, which was little more than a year 
and a half before she testified, and only a few months 
before the decedent's death. She said with reference 
to this that it was "some time in Septem'ber, 1 9 2 5" 
(p. 305, 11. 28-32). The only rime that she had 
access to Steward's box in September, 1925, was on 
September 5, 1925, · so obv ,iously the transfer must 
have been made at that time and yet this highly in· 
teJ:'lested party was unable to fix the time of this trans-
fer. Surely that is most singular. 

We submit that this great uncertainty and contra-
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diction in fixing such important dates, casts great 
doubt on her whole testimony, and her whole case-. 

Another respect in which Miss Stryk ,er' s memory 
shows a surprising lapse, is in her testimony with re-
spect to when she started making out checks for her 
uncle. Her answer was on this poiint as foBows: "A 
couple of years before he died, maybe three, I don't 
know'' ( which would have been 1 9 2 3 or 1 9 2 4). 
As a matter of fact, the check stubs offered in evi-
dence (pp. 3 7 4-81 ) indicated that she had been 
making out the stubs, and pr ,esuma1bly therefore, also 
the checks, since February 1 9 21 , and, in fact, prac-
tically all of them that we have a record of were made 
out by her since that time, and those check stubs had 
already been offered iin evidence when she testified. 
Other weaknesses in her testimony will be pointed out 
slllbsequently. 

In the second place, there was no evidence in her-
testimony of an actual manual delivery of the bonds 
to her by the decedent at the first transfer, and, of 
course, no evidence at all of such a delivery at the 
second transfer. 

Her testimony with reference to the first transfe.r 
was as follows (p. 303, I. 26-p. 305, I. 16): 

Q. W 1hat became of those bonds later? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. He gave them to me. 
Q. When? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. He gave half of them to me as near as I 

can judge, about th:riee or four years ·ago, possi-
bly more or less, more, I should judge. 

Q. Do you recall how long before his: 
death? 

Mr. Gebhardt: Same objection. 



53 

The Court: Same ruling. 
A. Well, it seems to me it must have been 

three or four years before his death. 
Q. Where was the delivery made? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling . 
A At the Phillipsburg National Bank . 
Q. At the bank? 
A Yes. 
Q . What was done with the bonds? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling . 
A. He gave them to me. 
Q. What did you do with them? 
Mir. Gebhardt: Same objection. 
The Court: Same ruling . 
A. And I put them in my box. 
By the Court: 
Q. You mean a separate box. 
A :. Yes, sir, in my own personal box. 
Q. Where have they been ever since? 
Mr. Gebhardt: Same objection, 
The Court: Same ruling. 
A. In my box." 

She als'.o testified on page 332, 11. 4-11 as follows : 
"Q. Have you told us, Miss Stryker, all that 

was said at the time that-on the two occas1ons 
when these bonds were given to you? 

A I think so. 
Q. You told everything? 
A I think so. 
Q. And have you also told us all that was 

done on those two occasions? 
A. Yes, sir." 

She failed absolutely to give any account of how 
they came to go to the bank that day; of where in 
the bank the transfer was made; and :under what cir-
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cumstances; as to whether any one else was present; 
as to whether the decedent took the bonds from his 
box and handed them to her, or whether she got 
them out of the box, or whether, in fact, he handed 
them to her at all, or did any other act of this kind, 
or whether the coupons were clipped at the same time, 
or, in fact, any details whatsoever of the transfer. 

In o,rder to establish a valid gift inter vivos there 
must be evidence of an actual delive ,ry of the subject 
matter of the gift, especially where it is claimed that 
there was an actual delivery. We again say that 
there was a total lack of clear evidence with respect 
to the first transfer to show an actual delivery. 

We also desire to point out that there was a great 
element of mystery about this transfer. According 
to her story, in some way or other he gave her these 
bonds at the bank, and although he was an old man,. 
in feeble health, largely dependent upon her for care 
and assistance, both physically and to transact his 
business, a man who was careful and economical in 
money matters, and the transfer was of a large amount 
of securities, and a considerable part of his property, 
absolutely nothing was said by him at the time of the · 
transfer, and absolutely nothing was said by he·r. 

She swears that there was no word of explanation 
by him of the reason for their going to the bank that 
day, and nothing said by him when the bonds were 
given to her, and nothing said by her in return by 
way of gratitude to him for this la ·rge gift to her, al -
though that must have been a great event in her life, 
particularly in view of her very modest circumstances ·. 

We submit that the mere statement of her testi-
mony on this point in and of itself, wi ,thout any argu-
ment on our part, proclaims aloud the glaring im-
probability of her story. 

Certainly the very least that could be said about 
her account of this transfer is that this is the flimsiest 
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kind of evi'dence, and a far cry from the clear and 
convincing evidence, that the courts have held must 
be produced lo over come the presumption rais.ed by 
their relationship, and that is necessary to take away 
from an estate such a large proportion of it. 

Her testimony as to the second transfer was as 
follows (p. 305, I. 16-p. 307, I. 18): 

"Q. What became of the other $15,000 of 
bonds? 

M,r. Gebhardt: Same objection. 
The Court: Same ruling. 
A. He gave those to me. 
Q. When? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. Sometime ,in September, 1 9 2 5. 
Q. Where were the bonds at the time? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. In his box. 
Q. Where was he? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. He was home. 
Q. Who got the bonds? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. I did. 
Q. How did you come to get them? 
Mr. Gebhardt: Same objection. 
T 1he Court: Same ruling. 
A. He gave me his key and told me to go 

get them? 
Q. Did he tell you what to do with them? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. Yes. 
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Q. What? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. He told me to put them in my box. 
Q . Did you put them in your box? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A!. I did. 
Q. Have they been there ever since? 
Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A Yes. 
The Court: They are not transactions with the 

decedent. They are not open to your obj ec-
tion- "' 
When she resumed the stand on the last day of 

the hearing, she added the following to the account 
(p. 321, I. 25 to p. 322, l. 21): 

"Q. Where were you when the conversation 
took place with reference to the bonds in Sep-
tember , 1925? 

Mr. Gebhardt, Jr.: I make the same objection 
to that. 

The Court: There will be the same ruling. 
A. In the dining room. 
Q . Just state what was said at that time. 
Mr. Gebhardt, Jr.: Same objection. 
The Court: Same ruling. 
A. Why, my uncle said that he wanted me 

to have the rest of those bonds and he took his 
keys out of his pocket and gave them to me and 
told me to go down to the bank and get them 
and put them in my box. 

Q. Your Uncle Steward told you that? 
A Yes, sir. 
Q. Had you spoken to him prior to that tim e 

about the bonds.? ' 
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Mr. Gebhardt, Jr.: Same objection. 
The Court: Same ruling. 
A. About his giving them to me? 
Q. Yes. 
A. No, I didn't ask him about them. He 

started the conversation." 
It is indeed strange, to say the least, that in her first 

story of the second transfer she merely said that the 
decedent told her to go get the bonds and put them 
in her box and said nothing about why she was to 
put them in her box, or anything to indicate that there 
was any intention to make a gift of them. 

Moreover, it is highly significant that although she 
testified that she had told aill that was said or done, 
there was not even a word uttered by her of grati-
tude on her part for this second gift of $15,000. 
Here again, this fact casts a long shadow of doubt 
on her story. 

There is no pretence made that there was any 
manual delivery of the second lot of bonds, a mere 
constructive delivery being relied upon. It is con-
tended that under the rule adopted by the Court of 
Errors and Appeals in a similar case, that the mere 
handing of the keys to her of his safe deposit box 
with instructions to put the bonds in her box, was not 
sufficient evidence of delivery, particularly where she 
had had the same keys many times before, and had 
entered his box on frequent other occasions, and 
where apparently she handed the keys back to him 
after she returned from the bank, which she said was 
her custom (p. 246, 11. 18-22). 

There was nothing out of the ordinary about this 
act on the decedent's part, and it was not in its na-
ture an unequivocal act, and there was nothing in the 
physicail act itself of handing her the keys, that would 
have the effect of depriving him of the possession of 
the bonds. In the case of Keeper~ vs. Fidelity Title 
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and Deposit Company, 56 N. J. L. 302, the proof 
was that . the plaintiff's sister on her death bed de-
livered to the plaintiff a key of a box saying, "I give 
you the box and all its contents." The box was in 
another room of the house located in a closet, and the 
key of this closet was in the possession of the plain -
tiff's mother, with whom the sister resided. The 
Court of Errors and Appeals held that there had not 
been a sufficient delivery of the securities contained 
in the box to constitute a valid gift causa mortis. We 
quote from the opinion of the Court at page 308. 

"We are not willing to approve the extreme 
views which have been adopted in the cases 
cited. We agree with the sentiment expressed 
in Ridden v. Thrall, 125 N. Y. 572, that 'public 
policy requires that the laws regulating gifts 
causa mortis should not be extended, and the 
range of such gifts should not be enlarged.' 
When it is remembered that these gifts come into 
question only after death has closed the lips of 
the donor; that there is no legal limit to the 
amount which may be disposed of by means of 
them; that millions of dollars' worth of property 
are locked up in vaults the keys o,f which are car-
ried in the owners' pockets, and that under the 
rule applied in those cases, such wealth may be · 
transferred from the dying owner to his attend-
ant, provided the latter will take the key and 
swear that it was delivered to him by the de-
ceased for the purpose of giving him the con-
tents of the vault, the dangerous character of 
the rule becomes conspicuous. Around every 
other disposition of the propedy of the dead, 
the legislative power has thrown safeguards 
against fraud and perjury. Around this mode 
the requirement of actual delivery is the only 
subs ,tantial protection, and the courts should not 
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weaken it by permitting the substitution of con-
venient and easily-proven devices. 

We think the trial justice properly decided 
that the evidence would not warrant the jury in 
finding such a delivery as is essential to a dona-
tion mortis causa.'' 
It is manifest that the facts in the Keeper case were 

very much stronger indeed than in the case at bar, 
and yet it was held that a valid gift had not been es-
tablished. 

In the third place, we submit that there was ab-
solutely nothing in her testimony to show that he 
meant to make a presently effective gift. On the 
contrary, the evidence in the whole case is clear that 
if he meant to make a transfer at all, his intention was 
to make one which would not be effective until his 
death, the purpose being t o avoid the payment of in-
heritance tax. 

A reading of her testimony as to what was said on 
the occasion of each transfer, makes it at once appear 
that there is nothing there to indicate that he meant to 
give her the bonds as an absolute gift, effective at 
that time. 

That this was the real intention of the testator is 
supported by the testimony of Mrs. Elizabeth Heits-
man of what Katherine told her, as follows (p. 11 6, 
11. 11-20): 

"Q. What was the conversation? 
A. She said to me, 'Aunt Lizzie, don't you 

think Uncle Steward ought to let me have the 
Government Bonds, the Liberty Bonds, to es-
cape the inheritance tax?' and also said that she 
wanted him to let her put the bonds in an en-
velope and put his name on them and if she 
died they were his and if he died they were 
hers , in her box. 

Q. Which bonds are you · referring to now? 
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A The Uberty Bonds ... 
This suggestion of Katherine's is most illuminating 

so far as the whole situation is concerned, and is un- · 
doubtedly the scheme that she had in mind which 
after a number of years of insistence upon, she finally 
persuaded the decedent to adopt. It dovetails com-
pletely with all the other facts in the case. 

Of course, Katherine N. Stryker denied having 
this talk with Mrs. Heiitsman, but her denial is un-
certain, weak, and far from convincing. We quote 
from her testimony at page 309, 1. 30-page 31 0 ,. 
1. 5 :-

"Q. Mrs. Heitsman has testified that two or 
three months before your uncle died that you 
said to her, 'Aunt Lizzie, don•t you think Uncle 
Steward ought to let me have the Government 
Bonds, the Liberty Bonds to escape the inherit-
ance tax,' and also that you wanted your Uncle 
Steward to let you put t'he bonds in an envelope 
and put his name on it and if you died they were 
his and if he died they were yours, in your box, 
did you have any such conversation? 

A. I have no recollection of it. 
Q. Well, did you have any? 
A I might have talked that way after his 

death but never before. 
Q. Did you ever mention Uber ,ty Bonds to 

Mrs. Heitsman before his death? 
A I don't think so. 
Q. You did not? 
A I don't think so. 
Q. Did you ever ask her that quest ,ion ? 
A. I did not." 

It was not until she was asked five d,ifferent times 
about the conversation that she finally said right out 
that she had not had it. Previous to that she did 
admit th.at she •'might have talked that way after his 
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death." Under all the circumstances, this was equiv-
alent to an admiseion that she had had such a con-
versation after his death, and that therefore this was, 
in reality, her plan, and the one adopted by the de-
cedent, and that therefore, in fact, the transfers were 
merely attempted testamentary dispositions. 

And i'n the face of the fact that she knew that this 
was the claim of these defendants, she failed to spe-
cifically deny on the witness stand that such was really 
the intention, and there was no-thing in he.r account 
of the transfer lo negative this idea, and she likewise 
failed to specifically state that the transfe.rs were 
meant to give her the absolute title at that time to the 
bonds. 

Moreover, M:rs. Heitsman' s testimony is to be given 
great weight, particularly as opposed to that of Kath-
erine, who was a highly interested party, for Mrs. 
Heitsman had no intereEt in the case, and her testi-
mony was clean-cut, straight forward, and ent 1irely 
worthy of belief. She testified that she thought a 
g,reat deal of Katherine (p. 11 0, I. 1 ) , and that 
Katherine was good to Steward K. Heitsman (p. 137, 
11. 1-1 0). She went there and took care of him fo:c 
Katherine whenever Katherine asked her to (p. 31 5, 
11. 8- 1 5), and all she received for doing this ·was 
small gifts (p. 106, 11. 31-p. 107, I. 3, and p. 133, 
11. 10-25), and she did not ask for any comlpensation 
( P· 1 0 7, 11. 1 -2). She was held in high regard by 
Stewa-rd K. Heitsman, for he wanted her there the 
last week of his lifetime, and insisted just before she 
went away, previous to that last week, that she should 
return (p. 130, 11. 19-20). After his death she came 
and kept house there for B. Frank Heitsman for 
Katherin ,e while the latter was in Texas for about two 
months, for which she would take no compensation 
(p. 133, I. 30 to p. 34, I. 20). 

Furthermore, Dora Heitsman told of a similar talk 
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with Katherine in 1921 as folows (p. 185, U. 1 7 -28) : 
"Q. 1Do you remembe tr a conve:rsati ,on in 

1 9 2 1 , a conversation you had with Katherine 
about what Steward Heitsman would give her? 

A. Yes, she said she had a conversation with 
Uncle Steward and they had been talking about 
the taxes. 

Q. What kind of taxes? 
A. Inheritance taxes, and she urged Uncle 

Steward to give her the securities that he in-
tended her to have in the will, while she was 
living, and she would put them in her box, and 
he said, 'No I won't.' 

Q. Was there anything said about the pur-
pose of doing that? 

A. To escape the inheritance taxes. " 
This conversation clearly indicates that Katherine 

had this scheme in mind as far back as 1 9 2 1 , and 
was then urging it upon him, but up rto that time he 
was opposed to it. Undourbtedly by the exertion of 
the influence at her command, she kept at the old 
man until he finaUy gave in and yielded to her desire. 

Here again, Katherine N. Stryker' s denial of this 
conversation was most uncertain. She testified on 
page 311, I. 33-page 312, I. 9, as follows: 

"Q. Did you have any conversation with 
reference to these bonds with reference to Mlrs. 
Dorn Heitsman? 

A No. 
Q. She has testified, before your uncle died, 

that you talked to her with reference to the 
$30,000 of bonds, did you have any-

A. I have no recollection of it. 
Q. Did you ever discuss any business mat -

ters? 
A. I did. 
Q. Prior to your uncle 's death with her? · 
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A. Yes, I did talk with her." 
Later on she was asked again about this conver-

sation, and testified as follows (p. 314, U. 2-22) : 
''Q. Did you ever have any conversations 

with Dora Heitsman, prior to his death, in which 
you told her that your Uncle Steward had been 
talking about inheritance taxes, you had been 
talking with him about them and that you had 
urged your Uncle Steward to put these bonds m 
your box? 

A. I don't remember it? 
Q. You don't remember it? 
A. No. 
Q. So as to avoid inheritance taxes? 
A. I don't remember that I did. 
Q. Well, did you ever have such a conver-

sation with her before y our uncle's death? 
A. Not to my knowledge. 
Q. Do you know whether you did or not? 
A. I don't think I mentioned bonds to any-

body before my uncle's death with the possible 
exception of Mn. Fine. 

Q. Why? 
A. Because when my uncle gave them to me 

he said, 'It's nobody's business, keep it to your -
self.' '' 
It was not unti ,l she came back on the witness stand 

on the last day that she denied this conversation un-
equivocably (p. 320, II. 22-30). 

And out of the m 'outh of one of Miss Stryker' s main 
witnesses comes testimony which absolutely clinches 
the matter and leaves not a vestige of doubt but that 
the real intent of the decedent was to make a testa-
mentary disposition (John Bachman, p. 2 5 8, I. 2 8-
p. 2 5 9, I. 1 5) : 

"Q. Did he, in any way, give you to unde ,r-
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stand why it was he gave her the bonds instead: 
of prov ,iding for her in that way in his will? 

A. Well, he did say he didn't want to have 
it in his will. That was an ,outside affair be -
tween him and Katherine. 

Q. Did he give any other reason why he 
didn't want to have it in his will? 

A. Well, it seemed to be they had an idea 
they would get clear of the inheritance taxes. 

Q. He said that if he handed. them over to 
her at that time, then probably he would not 
have to pay any inheritance taxes? 

A. Something about that, but I gave him no 
advi'ce whatever. 

Q. Is that it? 
A. Something about it . 
Q. What did he say to you about inheritance 

taxes? 
A. He said he was told by somebody, I 

don't know whether it was Mr. Stryker, that he 
thought he might save the inheritance taxes." 
Another factor which bears out this theory strongly 

is t'hat Miss Stryker admitted by paragraph 4 of her 
answer, page 20, that these bonds were transferred 
to her as compensation for services rendered, and 
therefore, of course, they would be subject to income 
tax, but she testified on p,age 329, IL 1-5, that she 
had never even made an income tax return, thus clear-
ly indicating that she did not regard the transfor as 
becoming effective until his death. 

Moreover, it is exceedingly improbable that Stew-
ard meant to give her the bonds outright. He was 
evidently a close, economical, saving man. He had 
already made a wiH and a codicil, indicaung a well 
settled intent not to give her certain property until 
his death. What reason could there possibly be for 
him to strip himself absolutely of $30,000 worth of 
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bonds? The irresistible conclusion is that he merely 
meant to transfer the bonds to her to take effect at 
his death, and in order to avoid the payment of in-
heritance tax. 

Furthermore, the fact that Steward K. He ·itsman 
continued to get the income from these bonds ( which 
we will discuss more at length in the next point), is 
another cogent factor pointing toward the same theory 
that the transfers were not to take effect until his 
death. 

Finally, the numerous efforts of Katherine N. Stry-
ker, both before and after his death, to conceal the 
transfers ( which we will ref er to further later), serves 
to make still more apparent the weak and unconvinc~ 
ing character of her testimony as to these transfe.rs. 

In the case of Taylor vs. Coriell, 66 N. J. E. 262 , 
the court found that the intention of the donor was 
to have the gift take effect at his death, and that 
therefore, the gift was invalid. The court said at 
page 270: 

"To make a gift effective the evidence should 
show an intention on the part of the donor to 
divest himself of the possession of his property, 
and it should be inconsistent with any other in-
tention. In re Bolin, 136 N. Y. 1 77. All of 
this evidence tends to disprove the claims of the 
complainant of any present gift of the fund, and 

, shows that whatever intention the father had 
with reference to it related to its disposal after 
his death.'' 
A somewhat similar case is that of Stevenson vs. 

Earl, 65 N. J. E. 721, where the Court of Errors and 
Appeals held that the transfer was invalid as a gift 
inter vivos, because the real intention was that it 
should take effect at death. We quote from th1~ 
opinion of the court at pag.e 7 2 5. 

"The expressed intention of the deceased was 
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only to bestow upon his wife so much of his de- · 
posit as should remain undrawn by him at his 
death. Such a gift, it seems to us, is purely 
testamentary in its character. If it is not, then 
it is a perfectly easy thing for a person ·to retain 
the absolute control and dominion over his · 
moneys and personal securities during his life · 
and transfer that dominion to another at his . 
deatih, with total disregard of the requirements-
contained in the statute of wills, by the simple -
device of depositing such moneys and securities, 
under an agreement with the depositary that he 
shall have the right to use them or deal with 
them as he pleases during his life, and that at 
his death so much of them as may remain shall 
be delivered to such person as is named in the 
agreement, who shall then become the owner 
thereof, and then delivering the agreement to the 
beneficiary with a statement of the same pur-
port as that made by the deceased to his wifo 
when he gave the pass-book to her. To hold 
that such a method of disposing of prnperty by 
the owner at his death is valid, would be to 
practically repeal the statute of wills in its opera-
tion upon personal ,property, so far as its man-
datory provisions are concerned.•• 
A case that bears a striking similarity to the case · 

at bar is that of Hunt vs. Naylor, 84 N. J. E. 646, 
where a niece who had been reared by her uncle 
was given a bank deposit by him. She lived with 
him and his aged sister for more than ten years, and 
conducted the household, and attended to their af-
fairs, and the uncle was aged, physically weak and 
mentally infirm, and dependent upon her. We quote 
from the opinion of the court at page 649. 

"The evidence is far from satisfying me that 
in the first instance the uncle gave the fund, or 
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the check representing it, to Elizabeth, with 
donative intent, and that he then intended to, 
and actually did, strip himself of all dominion 
over it-requisites essential to a gift inter vivos; 
or, that he subsequent to the deposit, made a gift 
of it to her. Elizabeth's act of making the joint 
deposit, and her suggestion to the complainant 
that his name be included as one · of the depos-
itors, challenges seriously the idea that she had 
become the absolute owner of the fund, and the 
view she entertained of her relation to it, evinces 
that she understood that the enjoyment of the 
fund was to be hers, if at all, only when her uncle 
had finished-a disposition, testamentary in 
character, in violation of our statute of wills, 
and falls within the rule laid down in Stevenson 
v. Earl, 65 N. J. Eq. 721. 

But, even if all of the formalities for the mak-
i'ng of a valid gift had been observed, with 
donative purpose, yet the transaction could not 
be sustained because of the unrebutted presump-
tion of undue influence raised by the confidential 
relation which existed between Elizabeth and her 
aged and . enfeebled uncle, and the dependency 
of the latter upon her, which presumption cast 
upon the defendant the burden of showing by 
clear, convincing and satisfactory evidence that 
the gift was the voluntary and intelligent act o,f 
the donor. Coffey v. Sullivan, 63 N. J. Eq. 
296." 
It is respectfully submitted that there was no evi-

dence of an intention on the part of the testator to 
make a p-resently effective gift in either instance, but 
that on the •contrary, what little evidence there was 
indicated that the intention was to have the transfer 
take effect at death. 

In the fourth place, we ~urbmit that there was not 
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sufficient evidence that the deceased, by these trans -
fers, completely stripped himself of all ownership in . 
and dominion over, these bonds. There is absolute-
ly nothing in the testimony anywhere in the whole 
·case that indicates clearly that there was any decided 
change in the relation of the testator to the bonds, 
except the change of location from one safe deposit 
box to another, which was testified to only by Miss 
Stryker. 

On the contrary, the uncontradicted evidence is 
that the testator continued to get the income from 
these bonds directly down to Novemlber, 1925, 
(para . 1 0, Bill of Complaint, page 12, admitted by 
paragraph 7 of her answer) and then it was deposited 
in her account only for the sake of convenience, and 
to avoid the necessity of his signing checks, (p. 309, 
11. 1 8-2 0), ( undoubtedly because of his weakened 
condition), and Katherine N. Stryker subsequently 
drew checks upon the deposit for the expenses of the 
household, and for the sickness of the decedent. 
(Bill of Complaint, para. 11, page 13, admit:ted by · 
paragraph 7 of her answer page 21 ) . 

Katherine attempted to explain the reason for this, 
but failed to do so in the following tes ·timony. On. 
the contrary she establishes beyond dispute that he 
retained the complete benefit of the income, not only 
during the time when the coupons were deposited 111 
his account, but also afterward on the one occasion 
when they were deposited in her account, and as a 
matter of fact, only one lot of the couP'ons was de -
posited by her in her account (p. 308, 11. 6-22). 

''Q. What was done with the coupons that 
you clipped in the bonds in the first fifteen 
thousand? 

Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. I put them in Uncle's bank account. 
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Q. How did you come to do that? 
·Mr. Gebhardt: Same objection. 
The Court: Same ruling. 
A. Because Uncle always said he handled 

the money and I didn't like to do it. He told 
me often to put them in mine hut I didn't like to 
do it." 
Again at page 309, 11. 4-16: 

''Q. After the second lot of bonds had been 
delivered and you cut the coupons, what did you 
do with those? 

M1r. Gebhardt: Same objection. 
The Court: S~me ruling . 
A. Put them in my bank account. 
Q. Why did you do that? 
M,r. Gebhardt: Same objection. 
The Court: Same ruling. 
A. Because Uncle didn't like to write checks 

any more and he told me to." 
Of course, it is obvious that if she and he regarded 

the coupons as belonging to her, she could have de-
posited them in he,r account, and then given him a 
check for all or part of the amount they covered. 
But this was not done. On the contrary, they con-
tinued to be deposited in his account just as they had 
been done theretofore, continuously, until he got to 
the point where he did not want to sign checks. And 
when money was to be given her for her . own use, 
some of the coup,ons were not retained by her, but 
it came from Steward K. Heitsman's account. 

Obviously, all of this, expressly negatives any idea 
of an absolute gift. 

Nor was there any other act done, which in the 
slightest degree indicated that either regarded the in-
come as belonging to any one but the decedent, and 
as a matter of fact, Katherine did not testify herself 
that she regarded or treated the income as her own, 

I 
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and that she gave it to him. She could easily have 
said so if that were the case, and her failure so to do, 
is the strongest kind of proof that it was not. 

That the retention of the income bt1 the donor is 
strongly contradictory of an intent to make an ab-
solute gift, was held in the case of Reiley vs. Fulper ,. 
9 3 N. J. E. 11 2. We quote fr.om page 11 7. 

' 'Neither is there any proof that at the time of 
the placing of the certificate in the safe deposit 
box it was done with the then existing intent on 
the part of the father that there should thereby 
be accomplished a completed, then present, gift 
to his daughter. The evidence is not clear as to 
the time when the certificate was deposited in 
the box . If we assume ( and the evidence is 
compatible with that assumption) that it was 
fully signed by the company• s officers and. 
placed in the box prior to J,u·ly 1 0th, then the 
ev.idence as to the July div idend ( as to which 
more hereafter) disproved the existence of such 
an intent at the time of the deposit.•• 
We quote again fr.om page 11 8. 

"There is no evidence whatever that the 
father intended to make a gift, or that if he did 
intend to make a gift he intended to make it 
there and then. The evidence does show, as 
I have sai'd, that he intended to make at some 
time a transfer of ownership, but it does not 
show that that transfer was not to be conditioned 
upon or in exchange for the payment or per-
formance of some consideration by the daughter. 
Neither does it show that he intended that the 
transfer of ownership, whether by gift or for 
consideration, was to take effect immediately 
at that time, rather than at some future time, 
such as Christmas or a birthday, or even his own 
death ( if a gift was intended) ; or at a time · 
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agreed upon ( if a transfer for consideration was 
intended). The evidence is perfectly com-
patible with any of these possibilities. 

Indeed, the evidence contradicts the theory 
that the father intended that any transfer of 
ownership, whether by gift or otherwise, should 
take place at that time. It tends to prove that 
he did not intend that by the exchange of cer~ 

· tificates a completed change of ownership should 
be effectuated. The proofs as to the July 
dividend show of course th~t both father and 
daughter at that time, three or four months after 
the issuance of the new certificate, still regarded 
the father as being, and the daughter as not be-
ing, the owner of the stock, and that they both 
acted in accordance with that regard." 
See also Coffey vs. Sullivan, 63 N. J. E. 295, and 

Smith vs. Burnet, 35 N. J. Eq. 314 at p. 325. 
In the case of Swayze vs. Huntington, 82 N. J. E. 

127, aff. 83 N. J. E. 335, this Court held that a gift 
had not been established, largely on the ground that 
the donor had retained the income on the stock al-
leged to have been given by him, and the Court found 
that the real intent of the decedent in this case was · 
to perform a testamentary act without the formality 
of a will. 

Another case which is on all fours with the case at 
bar, is the very recent one of Wright vs. Sanger, 137 
Atl., 65 7 (N. J. Ch.). As we have already pointed 
out above, in this case the Court found that the burden 
was upon the donee, who had been the decedent's 
housekeeper, to prove all the requisites of the gift of 
$25,000 in bonds claimed to have been given her by 
the decedent in his lifetime. The rule was also laid 
down that all of what was said at the time of the 
transaction must be considered . (page _658) and that 
"admissions by the defendant inconsistent with the 
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a 1lso found that the transfer was testamentary in char -
acter and therefore void. 

It is respectfully submitted that even taking Kath -
erine's testim,o,ny into consideration, she has fallen 
far short of sustaining the burden of proof of showing 
that these were valid gifts inter vivos. · 

POlNT No. 4. 

THE TRANSFERS WERE INV AUD BECAUSE 
THEY WERE IMPROVIDENT, AND NO IN-

DEPENDENT ADVICE WAS GIVEN. 

Under th is Point, Points Nos. 5 and 7 of appellant's: 
brief will be considered. 

The next question to be considered is as to whether 
or not each of the transfers was improvident. While 
there is no direct evidence outside of Katherine's testi -
mony that there were two separate transfers, instead 
of just one, we shall argue the matter from both. 
standpoints . 

As we have already pointed out, Katherine by her 
answer admitted the first transfer was in 1 9 21, and 
accordingly the proof as to the value of his property 
was presented on that basiis . Even though the trans -
fer was some time later, it is fair to assume that the · 
value of his property was practically the same as in 
1 9 2 1 . We propose to discdss the question, first, 

from the standpoint of the principal of his property . 
and then more particularly from the standpoint of in-
come ( as we believe that to be the true criterion). 

There is no dispute as to the extent and value of 
his property as set forth in the stipulation, paragraphs 
5, 7, 8, 9, 10 and 12, pages 33-36, as follows: 
40 shares of Phillipsburg National Bank 

stock at $174.00 . .. .. .. ... ... . $ 6,960.00 1 
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7 4 shares of People's Water Company 
stock at $15.00 ............... . 

1 7 shares Easton National Bank stock 
at $67.00 ................... . 

6 shares of stock of the Ffrst National 
Bank of Easton, at $66. 00 ...... . 

Liberty Bonds .................... . 
Furniture ........................ . 
Average bank balance ............. . 

1,110.00 

1,139.00 

396.00 
30,200.00 

500.00 
1,679.00 

Total ............................ $41,984.00 
Less Non Income producing property 

(Furniture and Bank Balance) . . . . 2, 1 79.00 

Balance .......................... $39,805.00 
Less Liberty Bonds . . . . . . . . . . . . . . . . . 15,000.00 

Balance .......................... $24,805.00 

It is apparent that by the first transfer he parted 
with about 35 % of his property, which, in view of 
the figures that we shall submit a little later as to in-
come and expenses, did not leave enough under all the 
circumstances, to guard himself against the necessities 
of the future. 

We now present similar data as to the value of his 
property in the year 1925. 

40 shares of Phillipsburg National Bank 
stock at $185.00 ............... $ 7,400.00 

7 4 shares People's Water Company stock 
at $19.50 . . . . . . . . . . . . . . . . . . . . 1,443.00 

1 7 shares Easton National Bank stock at 
$71.00 . . . . . . . . . . . . . . . . . . . . . . . 1,207.00 

6 shares of stock of the First National Bank 
of Easton, at $83.00 . . . . . . . . . . . . 498.00 

Liberty Bonds ................ : :- . . . 15,000.00 
Furniture . . . . . . . . . . . . . . . . . . . . . . . . . 500.00 
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Average Bank Balance ..... • ... r r r. • 1,489.13 

Total ............................ $27,537.13 
Less Non Income producing property 

(Furniture and Bank Balance) . . . . 1,989.13 

Balance . ......................... $25,548.00 
Less Liberty Bonds .... ~ . . . . . . . . . . . . 15,000.00 

Balance . . ..... . .................. $10,548.00 

In this instance, the decedent transferred about 
54 % of the balance of his property, and -with the two 
transfers put together, he transfered about 70 % of 
his estate, even at the valuation of 1925. We sub-
mit that it is obvious that for him to strip himself of 
70 % of his estate, leaving only $10,548.00 for him-
self, is clearly improvident. 

We now pass to the matter of income. For the 
purpose of clarity, we set forth below a table show-
ing the total annual income of the decedent; als ,o the 
part thereof° that was not deposited in his bank ac-
count; also the amount paid out qy check, and the · 
last column thereof shows the total annual expendi-
tures, which was obtained by adding to his expendi-
tures by check, the amount of his income that was 
collected by him, but not deposited in the bank, the 
fair inference being that if he did not deposit it, it-
was spent by him. For the sake of convenience, the 
names of the banks and the water company have 
been abbreviated. We have omitted any income 
from the $200.00 of Liberty Bonds which he gave 
Katherine subsequent to 19 21 (p. 92, 11. 8-12), be-
cause there is no proof of when he gave them to her :. 
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Div. & Amt. 
Int. Not Paid by 

Deposited Checks 
1921 

1st N. B. 21.00 $ 21.00 
E. N. B. 51.00 51.00 
P. W. Co. 59.20 59.20 
L. L. Bonds 1,275.00 

$1,686.20 
Less L. L. 

Bond int. 637.50 

Balance of 

Total 
Expend-
itures 

mcome $1,048.70 $1,290.78 $1,421.98 

P. N. B. . $ 320.00 
1st N. B. 2 1. 00 
E. N. B. 51.00 
P. W. Co. 59.20 
L. L. Bonds 1,275.00 

$1,726.20 
Less L. L. 

Bond int. 637.50 

Balance of 
mcome $1,088.70 

P. N. B. . $ 
1st N. B. 
E. N. B. 
P. W. Co. 
L. L. Bonds 

360.00 
21.00 
51.00 
59.20 

1,275.00 

$1,766.20 

1922 

$10.50 
51.00 
59 '.20 

1923 

$21.00 
25.50 
59.20 

$1,380.58 $1,501.28 
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Less L. L. 
Bond int. 637.50 

Balance of 
income $1,128.70 $1,717.81 $1,823.51 

1924 
P. N. B. .$ 360 .00 
1st N. B. 22.50 22.50 
E. N. B. 51.00 51.00 
P. w. Co. 59.20 591.20 
L. L. Bonds 1,275.00 

$1,767.70 
Less L. L. 

Bond int. 637 .50 

Balance of 
income $1, l 30.20 $1,457.30 $1,590.00 

1925 
P. N. B. .$ 360.00 $180.00 
1st N. B. 24.00 24.00 
E. N. B. 51.00 51.00 
P. w. Co. 66.60 66.60 
L. L. Bonds 637.50 

$1,139.10 
Less L. L. 

Bond int . 318.75 

Balance of 
income $ 820.35 $1,949.89 $2,2 7 l.49 

We now present another table showing the total 
amount of his income for these years, that he would 
have had remaining if he had not received the income 
on the liberty bonds, and also the total expenditures 
in each of the same years. The fourth. column shows 
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the deficit that he would have had if he had not had 
the income from the liberty bonds, and the fifth col-
umn shows what the deficit would have been if he 
had had to pay rent, which was estimated at $75.00 
to $80.00 per month (p. 88, 11. 6-21). We have 
used the lower figure of $ 7 5. 00. 

Deficit 
Expendi- If He Had 

Year Income itures Deficit Paid Rent 
1921 $1,048.70 $1,421.98 $ 373.28 $1,273.28 
1922 1,088.70 1,501.28 412.58 1,312.58 
1923 1 128.70 1,823.51 694.81 1,594.81 
1924 1,130.20 1,590.00 459.80 1,359.80 
1925 820.35 2,271.49 1,451.14 2,341.14 
1926 501.60 (estimated) 

The evidence is uncontradicted that Steward K. 
Heitsman was careful in money matters, and economi-
cal (p. 1 76, 11. 30-35). It is likewise undisputed 
that Katherine ran the house carefully, and that they 
did not spend any more money for his support and 
for the running of the household, and for his care 
than was reasonably necessary, during all this period. 
Katherine herself so testified on page 3 31, 11. 30-3 5. 

Katherine claims that she was paid no regular 
salary and Mrs. Elizabeth Heitsman was not paid for 
what she did, (p. 1 34, 11. 1-1 5), so it is apparent that 
if they had both insisted on being paid at any time, 
this would have added a considerable item to his ex-
penditures. 

There is also abundant evidence that is not con-
troverted that Steward needed some one to look after 
him and take care of him, and that he could not hav~ 
gotten along alone. M!iss Silkman testified to this 
effect on page 155, 11. 20-30, and so did Dora Heits-
man on page 186, 11. 15-22, as well as Katherine's 
own witness, Mrs. Fine (p. 2"2 7,-.1. 29-· - p. 228, 1. 8), 
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and Katherine did not deny it. It is obvious, there-
fore, that if Katherine had died or had been mar-
ried, or for some other reason had gone elsewhere, 
he would have had to employ a nurse, which would 
have added a great deal° to his living expens ·es. 

During all this time, apparently, he was paying no 
rent (p. 86, IL 20-25), there heing no checks or any-
thing to indicate that he did, but he might have been 
compelled to at any time, for he had no right to oc--
cupy this property, rent free. As a matter of fact, 
after his death, some of the heirs who owned this 
property, presented a claim for -rent against Steward's: 
estate (p. 86, II. 30-34). There should be added, 
therefore, to his expenditures, some reasonable 
amount to represent the rent he might have had to 
pay, and the testimony was, that a fair amount would 
have been $75.00 to $80.00 per month (p. 88, I. 11 ). 

After the first transfer, therefore, it is apparent 
from the above table, that his remaining property was 
far below what would have been necessary for his sup-
port, even not considering the payment of a salary 
for a nurse, or the item of rent. He lived to a ripe 
old age, . and might have lived longer than he did. 
He might well have had a long sickness requiring one-
or more trained nurses and physicians, which would 
have caused his expenses to amount still higher. In-
deed, the last year of his life they reached the high 
water mark of $2,271.49. 

Moreover, both he and she very evidently thought 
that he needed the income from all of the bonds, for 
the income was regularly deposited in his account 
until he did not want to sign checks any more, 

Furthermore, if he did not need this much income 
from the bonds for his support, there was one person 
who knew more about that than almost any one else,. 
and who could have so testified if that was the case, 
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and that was Katherine N. Stryker, but she did not do 
so. 

We submit that it is perfectly clear that the first 
transfer was improvident. 

And a fortiori the second transfer was improvident. 
His actual expenses in the year 1925 were $2,271.49, 
whereas his income, after the bonds had all been giv-
en away would have been reduced to $501.60, with-
out the income from the bonds. Certainly he couid 
not 'have lived on this amount, and would necessarily 
have become the object of charity. 

The rule is well settled by a long line of cases that 
where a person under these circumstances makes an 
improvident gift, the burden of proof is upon the 
donee to show that the donor had the benefit of in-
dependent advice. While it may be that the rule as 
originally laid down was that it applied to cases where 
the donor gave away all his property, the rule has 
since been modified so that the test is whether or not 
the gift was in fact improv ,ident. This will appear 
from the cases cited below. 

We desire to point out that in the case at bar then~ 
is absolutely no proof, even in Katherine N. Stryker' s 
testimony, of any independent advice. 

In the case of Walsh vs. Harkey, 69 Atl. 7 2 6, 
where the donor gave away property worth $2,000, 
leaV'ing her some $200.00, and a lease for life was 
given back to her, the gift was held to be improvid • 
.ent nevertheless, and was set aside because there was 
no proof of independent advice. 

So in the case of Hunt vs. Naylor, 84 N. J. E. 646 
where the gift was of a bank account o.f $ 1 , 1 4 7. 00, 
leaving the donor $1,000 in land, the transfer was 
held to be improvident, and consequently was set 
aside on account of lack · of pr?of of independent ad-
vice. 

In the very recent case of In Re Estate of William 



80 

Fulper, 99 N. J. E. 293, where the testator gave his 
bank deposit of some $4,200.00 to his son, and he 
had left personal property worth about $ 700. 00, and 
his farm worth $1,000 to $2,500, the court held that 
even though the value of the farm be fixed at $2,500, 
and despite the fact that there was a verbal agree-
ment on the part of the donee to support the deceased 
the rest of his life, that the transfer was improvident, 
and set it aside because there was no independent ad -
vice. 

A very recent case which is closely analogous to 
the case at bar is that of Siebold vs. Zieboldt, 9 3 N . 
J. E. 327, aff. 93 N. J. E. 500. Here the proof was 
that the donor gave away the sum of $8,000 of a 
bank account of $8,244.62. He had remaining an 
income of $80 . 00 per month, and the rent free fixed 
at $15.00, or $95 .00 in all. Although he had this 
much income left, and although there was a par ,ol 
agreement with the donee reserving to the decedent 
the right of lodging and support during his life, never -
theless the court held that the gift was improvident 
and invalid for lack of independent advice. If the 
income of $95.00 per month were capitalized at six 
per cent ., it would amount to $19,000, which would 
have given the donor the equivalent of a capital of 
about $27,244, before he made the gift, so that he 
only gave away about 30 % of his potential capital, 
whereas, in the case at bar, the first time the de-
cedent transferred about 35 % of his estate, and after 
the full $30,000 was given away, he had transferred 
about 70 % of his original estate, so we submit that 
in the case at bar the gift was still more improvident 
than in the Siebold case. 

The rule as to independent advice was laid down 
in the leading case of Haydock vs. Haydock, 34 N . 
J. E. 5 70, and followed in Slack vs . Rees, 66 N. J. 
E. 44 7; Thorp vs . Smith, 65 N . J. E . 400; Albert vs . 
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Haeberly, 68 N. J. E. 664; Wah vs. Oser, 93 N. J. 
E. 280; Mott vs. Mott, 49 N. J. E. 192, and many 
other cases. 

The case of Morrison v. Morrison, 94 N. J. E. 646, 
rel 1ied upon by counsel for the appellant, is easily dis-
tinguishable from the case at bar, for in that case it 
was apparent from the facts that the donee did not 
occupy the dominant position, but that on the con-
trary the donee was, as the Vice-Chancellor said, "a 
simple-minded girl" and was not "even of average 
mentality." Moreover, the Vice-Chancellor found 
that the transfer was made by deed "which was the 
voluntary act of the father, free from even a suspicion 
of undue influence exerted upon him by his daugh-
ter." This makes the situation here entirely differ-
ent from the one at bar. 

Another case analagous to the instant case is that 
of In Re Winans, 4 Misc., 367, decided by the Essex 
County Orphans' Court. In that case the estate was 
valued at about $45,000, and the gift in question was 
of about $25,000, and the court set the gift aside 
on the ground of improvidency. This case is par-
ticularly important, for this is more than Steward K. 
Heitsman had left in income-producing property 
after the first transfer, and, of course, far more than 
he had left after the second. 

It is submitted that both of these transfers were im-
provident and therefore invalid for lack of inde-
pendent advice. 
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POINT No. 5. 

THE TRANSFERS WERE INV AUD WHETHER 
fMPR0VIIOENT OR NOT, BECAUSE THE AP-
PELLANT FAILED TO SHOW BY CLEAR 
CONVINCING AND SATISFACTORY EVI-

DENCE THAT THEY WERE FAIR, 
VOLUNTARY, OPEN, ABOVEBOARD, 
FREE FROM CONCEALMENT, AND 
UNDERSTOOD BY THE DECEDENT. 

We desire at the outset to emphasize that the ele-
ments referred to in the title above must be proved 
by the donee, not merely by a preponderence of the 
evidence but by clear, convincing and satisfactory evi-
ience. Here we are answering Points Nos. 5 and 9, 
,d..>nellant' s brief. 

In the first place, the burden of proof was clearly 
upon Katherine N. Stryker to establish that the tes-
tator understood the nature of the transfers, and 
thoroughly comprehended the consequences of them, 
and this is the rule regardless of whether the transfers 
were improvident or not. 

Even taking into consideration, Katherine N. 
Stryker' s testimony, there was a total lack of proof 
in the case that the testator understood that he was 
making a presently effective gift. On the contrary, 
what evidence there is on this phase of the matter 
(as we have already pointed out), points toward a 
testamentary disposition in each case, rather than 
a gift. 

We have already discussed the conversations of 
the decedent with Doctor West, Mr. Wieder and Mr. 
Bachman, and there is nothing in them anywhere to 
indicate that the decedent appreciated the nature of 
his acts. 

And if there was any one who knew whether he 
did understand the transactions, or who could have 
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cleared up this question, it was Katherine N. Stryker. 
But on the contrary, her testimony makes it certain 
beyond peradventure of doubt that he did not under-
stand them at all. She says at the first transfer that 
nothing was said by him or her. On the second oc-
casion, there is nothing whatsoever in the conversa-
tion to indicate that he understood that he was mak-
ing a presently effective gift. These facts, in ad&-
tion to that of his retention of the income, make it 
clear that he did not understand the transfers, at least 
as being presently effective gifts, and therefore , 
Katherine N. Stryker has failed to sustain the burden 
of proof on this point, and therefore the transfers 
should · be set aside. 

In the second place, there is no evidence that the 
transfers were fair. There was not even a suggestion 
on her part that there was even a verbal agreement 
that she would, in return for the gift of this large 
amount of securities, look out for him and care for 
him, and support him, for the remainder of his life. 
There was no reason at all why he could not have lef -~ 
these bonds to her by his will, and so retain his estate 
intact for his protection during his lifetime, and it 
would have been wiser to do so. 

In the third place, the caEes hold that the burden 
of proof is upon the donee to show that the transfer 
was voluntary, that is, that the idea proceeded from 
the donor rather than from the donee. In this case, 
however, the proof was exactly to the contrary, for 
from her conversations with Dora Heitsman and Mrrs. 
Heitsman about the inheritance tax, it is apparent that 
the idea was Katherine's scheme from the beginning, 
and originated with her rather than with him. 

In the fourth place, the authorities held that the 
burden is on the donee to show that there was no con-
cealment of the transaction by the do1:1ee. 

That there was great effort made by Katherine N. 
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Stryker to conceal the fact of these gifts, both before 
and after his death, is beyond dispute. She did not 
tell Mrs. Heitsman, although the latter was there a 
great deal, and they wer ,e on such intimate terms 
that they slept together, that she had been given the 
bonds (p. 111, 11. 28 to 36). Neither did she tell 
Dora Heitsman or Mrs. Kirkpatrick (p. 201, 11. 24--
30 and p. 206, 11. 1 0- 1 5), or any of the relatives, or 
any one else, except Mrs. Kline (p. 314, H. 18-21 ) , 
her friend, about the gifts. She did not even tell 
her close friend, Mrs. Fine (p. 229, 11. 3-18), and 
apparently she did not tell Mrs. Kline about each 
transfer for M'rs. Kline only testified concerning one 
talk with her on the subject (p. 233, ll. 13-35). 

Katherine endeavored to explain why she told prac-
tically no one, saying that the reason for this was that 
the decedent had told her not to tell any one, (p. 
314, 11. 20-24), but that cannot be reconciled with 
the fact that Mr. Heitsman himself turned right 
around and told Doctor West and Mr. Bachman about 
it. We submit that if these transfers were open and 
fair and voluntary, that she would have had no reason 
to conceal them, and that on the contrary it is highly 
probable that she would have been exuberant over 
her good fortune, and would have told a number of 
people. It is also very singular that she said nothfog 
to B. Frank Heitsman about it. 

Moreover she continued her policy of concealment 
even after his death. This is apparent from the fol-
lowing conversation testified to 'by Dora Heitsman 
(p. 186, 11. 2-1 3), which occurred at the home just 
after the will had been read and the legatees under 
the will were all together. 

"A. After the will was read Alma Hlide-
brant said to her mother, 'I don't understand the 
will, do you?' Her mother replied, 'No.' And 
she asked John Kirkpatrick whether he did or 
not, and he said, 'Yes,' and he explained, he 
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said, 'Providing none of the proc eeds of the 
farm were invested in the bank stock or the 
water stock, which he did give her , then the pro-
ceeds would be divided into seven equal parts.' 
Miss Silkman said, 'No, it was put into Liberty 
Bonds, wasn't it Katherine?' And Katherine 
replied, 'I don't know.' Miss Silkman said, 
'You don't? Steward told me it was put in 
Liberty Bonds, $30,000.00.' " 
M·rs. Heitsman te stified concerning this conversa-

tion also (p. 11 3, 11. 20-35) as welil as Miss Silk~an 
(p. 161, 1. 20-p. 163, 1. 25) and John Kirkpatrick 
(p. 219, 11. 26-35). Moreover, the conversation was 
not denied, or in any wise explained by Katherine, and 
therefore stands uncontradicted. 

This que stion was asked of her in the presence of 
the legatees who had a right to know the facts, and 
yet she deliberately sought to mislead them and made 
no subsequent explanation to them. 

M,oreover she was very angry because the Liberty 
Bonds had been referred to and .showed clearly that 
she did not intend any one to know anything about 
the bonds as will appear from the following conversa-
tion which occurred one-half hour or so after the one 
referred to above and the relatives had gone home 
We quote this conversation as related by Mrs . Heits-
man, page 114, 11. 9-26: 

"A. Miss Katherine Stryker was there m the 
kitchen with Mi~s Silkman and myself. 

Q. Was this the same day? 
A. The same afternoon after the will was 

read. 
Q. What happened? 
A. And she put her fist up and said, 

'Cousin Louella, why don't you keep your mouth 
shut? The bonds are in my box - and no one 
would have known where they were.' 
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Q. Miss Stryker said that? 
A. Yes, sir, Miss Stryker. 
Q. Did this take place before or after the 

conversation in which Mr. Kirkpatrick took part? 
A After. 
Q. About how long after? 
A. I imagine about half an hour, as near as 

can. 
Q. Had the relatives gone at that time or 

not? 
A Yes.•· 

Mis s Silkman testified concerning the same con-
versation and also to another conversation with 
Katherine as follows (p. 1 62, 11. 3~ T 4) : 

"Q. Was there anything said at that time, 
after Katherine said this to you and put her fist 
up to your face? Did she say an thing else? 

A. We all went into the kitchen. Aunt 
Lizzie and Katherine had gone to get supper. I 
said, 'Katherine, according to the will, I don't 
see how you can keep these bonds.• She got 
hysterical and said, 'If I can't I can't buy this 
house and I can't l,ive the way I am accustomed 
to. I will have to go to work. If I have to take 
care of old folks again, I'm going to get all they 
have and I'm going to me I get it.' And in that 
strain. It was terrible.'' 
Miss Silkman also testified to another conveTsation 

with Katherine concerning Mr. McConnel the ex -
ecutor, p. 162, 1. 26-p. 163, 1. 2: 

"Q. Do you recall another occasion afte'I' 
that when you had a conv ,ersat:ion with her with 
respect to Mr. McConnel, or in which Mr. M ic-
Connel' s name was mentioned? 

A. Yes, sir, she was deathly afraid of Mr. 
McConnel, and she was afraid he would call her 
into court and make her say black was white 
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and make her out a liar and a thief. I said, 
'Why are you afraid of him? He couldn't make 
me a liar and a thief.' But she seemed deathly 
afraid of him." 
We submit that this is the strongest kind of evI-

dence of a med intent to conce ·al the transfers of 
these bonds from the legatees, who were entitled to 
them under the will. And the fact that absolutely 
clinches it is that Katherine Stryker did not deny these 
conversations nor did she make any attempt fo ex-
plain them in any way when she was on the witness 
stand. They, therefore, stand in their entirety as re~ 
vealing her purpose to keep the whole matter secret 
from the very persons who had the right to know 
about it. Moreover, she told Mrs. Kirkpatrick, be-
fore the funeral, that a short time before he died, 
Steward Heitsman told her that "as the will read so 
it should stand" ( p. 205, II. 18-25), which was utter-
ly i'nconsistent with the fact of these transfers. 

Moreover the following conversations that Kather-
ine had with M 1rs. Heitsman indicate clearly that to 
say the least, Katherine did not feel sure of her right 
to the bonds. Mrs. Heitsman testified on page 11 7, 
11. 1 8-24 as follows: 

• 'A. Well, this was after his death, a week 
or so after his death. We roomed together at 
night and in the morning we were talking and 
she said to me, she said, 'Aunt Lizzie, don't you 
think that the heirs, nephews, the nieces should 
let me have the bonds my life time and then I 
will will them back to them?' and I made no 
reply to that." 
Again on page 119, 11. 16-20: 

"A. There was another time she mentioned 
she would give each ,of the heirs one thousand 
dollars of the Liberty Bonds, proc _eeds o.f the 
farm. 
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Q. She would do that if what? 
A. If they would let her have them.,~ 

Again on page 120, 11. 18-23: 
''A. She came home from Texas and seemed 

to be very poor, that she didn't have enough t,o 
live on, and she said, 'I can go and clip the 
coupons,' and Frank Heitsman spoke up and 
said, 'Why don't you do it?' She made the 
reply, Tm afraid I will have to put them back.' " 
The rule applicable to cases of this kind was laid 

down in the case of Hall vs. Otterson, 52 N. J. E. 
522, aff. 53 N. J. E. 695. We quote from 52 N. J. 
E. at page 528. 

"In all transac6ons between persons occupy~ 
ing relations, whether legal, natural or conven-
tional in their origin, in which confidence is na-
turally inspired, is preEumed, ur in fact reason-
ably exists, the burden of proof is thrown upon 
the person in whom the confidence is reposed 
and who has acquired an advantage, to show af-
firmatively, not only that no deception was 
practiced therein, no undue influence used, and 
that all was fair, open and voluntary, but that 
it was well understood." 
That this rule applies whether the gifts were im-

provident or not and even though independent ad-
vice was not required, was clearly held by the Court 
of Errors and Appeals in the case of Baur vs. Cron, 
71 N. J. E. 743, although the facts were not nearly 
as strong in that case, as to the :rielation of trust and 
confidence, as the case at bar. We quote from the 
opinion at page 7 44: 

"His story is this: That in March, as his 
mother died on the 11th of May following, she, 
being then ill, gave him this bond and mort-
gage; in other words, made him a present of it. 
That he took possession of the bond and mort-
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gage, and had since held it in po ,ssession - Mr. 
Wilson, an attorney, was on the 16th day of 
April, preceding her death in May, present to 
obtain the material for drafting a wi'll for Mrs. 
Cron, and he te~tifies that during a C'onversa-
tion on that occasion she told him that she had 
given this bond and mortgage to her son 
Louis; that he inquired how she had made the 
transfer, and finding that it was only by de-
livery, he advised her that she would have to 
make a formal assignment of it, which he mys 
was afterwards carried out. It appears in the 
case that the only persons in the house taking 

I 

care of Mrs. Cron during her last illness were her 
r.on, the donee, and a Mrs. Reddinger, who was 
employed as a nurse; that the care and attention 
which she received during the latter days of her 
life came entirely from these two persons. Un-
der this condition of affairs it seems to me that 
the burden of maintaining this gift is cast upon 
the party claiming it, and that this conclusion 
is sustained by the opinion written in Slack v. 
Rees, 66 N. J. Eq. (21 Dick.) 447, 448, by the 
chief justice, in a case determined by the court 
of errors and appeals of this state." 
Again at page 7 48: 

"But upon these facts we think the complain-
ant is entitled to a decree, not upon the ground 
that the donor of the mortgage in question was 
without independent advice, at the time it is al-
leged she gave it to her son, the defendant, or 
at the time she made the formal assignment 
thereof to him, but because we think the facts 
established by the proof raise a presumption of 
undue influence on the part of the d .efendant 
in procuring the alleged gift, and that, because 
of the presumption, the burden was cast upon 
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the defendant to show, by dear, convincing and 
satisfactory evidence, that the gift of the mort-
gage was the voluntary and intelligent act of the 
donor. Coffey v. Sullivan, 63 N. J. Eq. ( 18 
Dick.) 296, 302; 20 Cyc. 1219. 

"In this respect he had failed to carry this 
burden of proof, and therefore we think the de-
cree below was right, and that the case is gov-
erned in its decision by the opinion of this court 
in Haydock v. Haydock, 34 N. J. Eq. ( 7 Stew.) 
5 70, rather than by that of Slack v. Rees, 66 
N. J. Eq. (21 Dick.) 447, upon which the 
learned vice-chancellor who advised the decree 
below seems to have put it.,. 
See also: 

Drake vs. Mann, 81 N. J. E. 201. 
Coffey vs. Sullivan, 63 N. J. E. 296 at p. 302. 
Thorp vs. Smith, 63 N. J. E. 70, aff. 65 Id. 400. 
In re Fulper, 99 N. J. E. 293. 
Mulock vs. Mulock, 32 N. J. E. 348. 
Hunt vs. Naylor, 84 N. J. E. 646. 
Siebold vs. Zieboldt, 9 3 N. J. E. 32 7. 

In the very recent case of Wright v. Sanger, 137 
Atl. 65 7 (N. J. Ch.) above referred to, the Court 
held as follows: 

''The evidence to substantiate the defendant's 
claim should be so cogent as to leave no douht 
in the mind of an unbiased person. 28 C. J. 
681, para. 86 (5) . . . . A gift first asserted 
after the death of a donor, as in this case, must 
be regarded with suspicion, and the rule of law 
requiring gifts to be established by clear and 
convincing evidence, applicable in such cases, is 
particularly applicahle in this case, where a con-
fidential relation existed between the decedent 
and the defendant. 28 C. J. 681, para. 86 (5). 
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See, also, In re O'Connell, 33 App. Div. 483, 
53 N. Y. S. 748. 

"The naked and uncorrohorated testimony of 
the defendant as to the alleged gift ( the testi-
mony of Mr. Charles Lighthipe varying as it does 
from the testimony of the defendant in ess ·ential 
particulars, and refuting her testimony in part, 
thus minimizing the import thereof), is insuf-
ficient to sustain the defendant's claim against 
the estate of the decedent. Berg v. Baldwin, 84 
N. J. Eq. 90, 9 2 A. 90; Taylor on Evidence, 
para. 965; Heyer v. Sullivan, 88 N. J. Eq. 165, 
102 A 248.'' 
It is submitted that regardless of whether or not 

these gifts were improvident, they should be set aside 
because the donee has not sustained the burden of 
proof of showing by clear, convincing and satisfactory 
evidence that they were fair, voluntary, open, above-
board, free from concealment and unde ,rstood by the 
decedent. 

POINT No. 6. 

KATHERINE N. SllRYKffi WILL HAVE BEEN 
AMPLY COMIPENSA TED FOR ALL OF 

THE SERVICES RENDERED BY HER 
TO STEW ARD K. H'EITSMAN. 

This will serve to answer Point No. 9 of appellant's 
brief insofar as we have not alr ,eady done so. 

At the outset, counsel made a violent attack on 
these four defendants stating that Katherine N. Stry-
ker was "hailed into Court by these grasping rela-
tives of Steward K. Heitsman and accused by the 
pleadings of being a humbug, a fraud, a liar and a 
cheat." We know not the cause of such warmth of 
language on the part of counsel and m ·erely assert in 
reply, that nowhere in the pleadi'ngs or otherwise, 
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is Miss Stryker so characterized, and that neither 
these four defendants nor the executor is in the slight-
est degree interested in making any personal attack 
on Miss Stryker, and we certainly have not done so 
anywhere in our brief. 

Then in the same Point counsel for Katherine N. 
Stryker make a very strong appeal for the sympathy 
of this Court on behaH of their client. We submit 
that the case is not to be decided according to sym-
pathy any more than any other case, but rather on 
the principles of law and justice, and we have no doubt 
whatever that such principles will guide the Court ex-
clusively in the determination of the issues raised in 
this case. 

Gounsel also expatiates at great length on the faith-
ful services rendered to Steward K. Heitsman by 
Katherine N. Stryker, and on the fact that she was 
very good to him, and did a great deal for him. 
None of this, however, is disputed by these defend-
ants or the exec\J,tor; on the contrary, they freely ad-
mitted this at the hearing. 

And, with respect to these services, counsel fail 
entirely t•o take into consideration the fact that Kath-
erine N. Stryker in thus caring for the decedent in 
his failing years, was merely ~n some measure, re-
turning to him what he had done for her through ail 
the years of her childhood and young womanhood, 
from the time that she was brought t10 his household 
at the tender age of eight, as an orphan, along with 
her brother, and taken in and raised, and supported, 
and educated by Steward K. Heitsman and his wife, 
although she was no blood relation to the former at 
all. 

During the lifetime of her hr.other Steven ( who 
died when he was in college) and during the thirteen 
years that elapsed from the time that Katherine came 
there until she was twenty -one, Steward was a virtual 
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father to these two orphans. And after she became 
twenty-one, Katherine remained there in the house-
hold, making her home there, and so far as the evi --
dence shows, did not pay any board or perform any 
unusual service in the household, until 1916, when 
Mrs. Keitsman died, at which time Katherine was 
about thirty-one. This made a period of about 
twenty-three ye ,ars altogether that she had enjoyed 
the support and the comfort and help and love of 
Steward K. Heitsman, as a father, without making 
any specific return therefor so far as the evidence 
shows. 

There is no contra-diction of the abundant testi-
mony in the case that Steward K. Heitsman was good 
to Katherine, not only until she became thirty-one 
years of age, but on until the time of his death. 
She received her board and clothes and incidental 
expenses, and was able to take some trips, and en-
tertain, and apparently did not want for anything. 
In addition to this, she received the board of B. 
Frank Heitsman of $5.00 per week (p. 104, 11. 12-
1 8), and the rent of Louella Silkman of $ 7. 5 0 per 
month (p. 154, 11. 26-30). She also received gifts 
from time to time from Steward K. Heitsman, among 
which were Liberty Bonds of $200.00 (p. 92, 11. 8-
12), a legacy of about $300.00 (p. 185, 11. 1-1 0 and 
p. 195, 11. 10-20), and also a check of $100.00, 
Check No. 324 (p. 315, 11. 34-35). 

And furthermore under the will and codicil, even 
if these transfers were set aside, she would get the 
following property, ( considering the gross amount of 
the estate) : 

40 shares of Phillipsburg National Bank 
Stock at $185 ................ $ 7,400.00 

48 shares of People's Water Company 
Stock at $ 1 9. 5 0 .......... : .: .. . 

1-7 of $30,000 in Liberty Bonds ..... . 
936.00 

4,285.00 
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Household goods ................. . 500.00 

Total ............................ $13,121.00 · 

If there is added to this, the one-sev -enth share of 
the Liberty Bonds, which B. Frank Heitsman would 
be entitled to under the will, which he says he wants 
Katherine to have, her share would total $17,406. 
Then there is to be added the sum of $7,500. al --
lowed by the Vice Chancellor for her services,, which 
would make the who-le amount $24,906 (gross), or 
$2,490. per year for services, besi -des her board. 
clothes, incidental expenses, gifts, and $2 7. 5 0 per 
month for the board and rent -of B. Frank Heitsman 
and Louella Silkman, together. Certainly she 
would thereby be well paid for her services even if 
they are to be put on a money basis. On the other 
hand, if she gets the entire $30,000 worth of Liberty 
Bonds, her share would amount to approximately 
$38,836.00, making no allowance for debts, which 
would be $3,883.00 per year for her services be-
sides all the other items above mentioned. And 
this would be in face of the fact that in 1916 when she 
started to keep house, she was at that time only 
making $450.00 a year at teaching, and even had she 
continued, in 1925, she would only have made $1,-
300.00 a year at teaching, out of which, of course, 
she would have had to pay for her board, clothes and 
other incidental expenses. 

We fail to see how counsel can logically argue now 
that Miss Stryker is entitled to more than $7,500. 
for her services, since they agreed in open Court, be-
fore the Vice Chancellor, upon the figure of $7,500, 
to c-ompensate Miss Stryker for her services (p. 5 0, J. 
24-p. 51, 1. 3). Moreover, no appeal is taken from 
the allowance of $7,500. 

We desire to point out that this amount of $7,500. 
was agreed to by all parties and certainly evinces a 
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very generous attitud ,e on the part of the executor 
and of the four defendants toward Katherine, and 
a desire on their part to have her well compensated 
for her years of service, and to be fair to her. 

POINT No. 7. 

THE AMENDMENT OF THE BILL WAS PROPER. 

This is Point No. 4 in appellant's brief and in it 
c-ounsel argue that the amendment made to the hill 
after the hearing was improper. 

This amendment is found at page 42, I. 1 to page 
45, I. 13. The amendment was made following the 
suggestion of the Vice ChanceHor in his memorandum, 
as follows page 4 7, II. 8-2 5: 

"A perusal of the hill shows that its prayer 
is for the 'advice and direction' of the Court as 
to whether the said bonds belong to the niece 
or to testator's estaite. The appropriate and 
speedy way to determine that question would be 
by suit at law in replevin or trover. However 
the suit has been completely tried, and at great 
length, by all parties, without any objection to 
the jurisdiction, on the theory of a determin-
ation as to whether there had been a valid gift 
of the bonds inter vivos. The bill can doU'bt-
less be sustained as a bill in the alternative, to 
compel an accounting or restoration of p·rop-
erty by an agent or fiduciary (if there was no 
completed gift; or to set aside the gift (if made) 
as improvident or the result of fraud or , undue 
influence. The pleadings should be appropri-
ately amended before decree.•• 
We contend that the amendment was entirely 

pr ,oper for the following reasons: 
First. It did not contain any allegation that had 
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not already been set up in the Answer and Counter-
claim of the four defendants. The allegations of the 
first section of the amendment ( p. 4 2) are found in 
paragraph 1 8 of the Answer, (p. 2 5), and paragraph 
8 of the Counter-claim (p. 28) . The allegations of 
paragraph 18 of the Amendment (p. 4 3) are found 
in paragraph 18 of the Answer (p. 25), and para-
graphs 3 and 4 of the Counter-claim (p. 2 7). Those 
of paragraph 19 of the Amendment (p. 43) are 
found in paragraph 18 of the AnS!Wer, (p. 25), and 
paragraphs 3 and 4 of the Counterclaim (p. 2 7). 
The allegations of paragraph 20 of the amendment 
(p. 43) are found in paragraph 18 of the Answer 
(ip. 25), and paragraph 4 of the Counter-claim (p. 
2 7). Those of paragraph 21 of the amendment (p . 
4 3) are found .in paragrph 1 8 of the Answer ( p. 2 5), 
and paragraphs 7 and 8 of the Counter-claim (p 28). 
The prayer for relief in the amendment (p. 44) was 
in substance the same as that m the Counter-claim 
(ip. 29). 

Counsel does not allege surprise in any way and 
could not do so, for all of these issues were already 
in the case. Nor does counsel deny that the case 
has been fully, fairly and completely tried on its 
merits. 

Counsel argued further that the bill should not 
have been amended because there was nothing m 
the Vice-Chancellor's memorandum to the effect that 
he found any undue influence, fraud or improvidency: 
but while this is so; the reason fo1 it is obvious. 
namely, that he found that the ev •idence failed to 
.show a presently effective g,i•ft and it was therefore 
unnecessary to deci'de these other issues. Moreover 
he did suggest the very amendments that were made. 

Second. There is nothing in t-he record to sh 1ow 
that at the time that the amendment was made, any 
exception or objection thereto was made by counsel 
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for the appellant, so we foil to see how they can now 
take advantage of this matter on appeal. On the 
contrary, the order shows that counsel consented to 
the form thereof, at least (p. 45, 11. 3-1 3). 

Third. The power of the Court of Chancery un-
der the modern practice to grant amendments, and in 
fact, even of the Court of Errors and Appeals, has 
been settled by a long line of cases. 

The rule was lai 1d down in the case of Seymour v. 
Long Dock Co., 1 7 N. J. E., 169 at page 1 70 as 
follows: 

''Where, upon the final hearing, or even after 
appeal, it appear clearly from the evidence, that 
the complainant has a case which entitles him to 
relief, but which, by reason of some defect or 
omission in the charges or allegations of the bill, 
is not brought fairly w,ithin the issue, he will be 
permitted to adapt the allegations of the bill to 
the case as proven." 
The power of even the Court of Errors and Appeals 

to amend the pleadings was well stated in the case 
of Levenson Wrecking Co. v. Qatti-McQuade Co., 
93 N . J. L. 184 at page 186 as follows: 

' 'Where, as here, the real questiion in con-
troversy has been fully and fairly tri ,ed, though 
not precisely pleaded, and the complaining party 
has not been surpriised or injured, this court on 
appeal has the power to amend the pleadings in 
order to support the judgment, and wiill in such 
case, in the interest of justice, exercise the power. 
Chess v. Vockroth, 75 N. J. L. 665; Van Houten 
v. Van Houten, 89 Id. 301." 

CONCLUSION. 

In conclusion, we desire to say thaf where a person 
who is old and infirm, as was the decedent here, 
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makes a transfer of property to one, between whom 
and the donee there exists a relationship of trust and 
confidence, as in the instant case, our courts have 
wisely thrown up around such person, certain safe-
guards already referred to at length. The law 
requires that this protection must always be afforded 
to the donor under these circumstances, without ex-
ception and regardless of the fact that where it results 
in the transfer being set aside, the donee is deprived 
of the property thus acquired. Such is the law and 
we respectfully submit that it should be applied to 
the case at bar, and that as a consequence thereof, 
the transfers should be set aside. 

For the above reasons, it is respectfully submitted 
that the decree of the Court of Chancery should be 
affirmed. 
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