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LETTER OF TRANSMITTAL 

December, 1977 

THE HONORABLE MEMBERS OF · THE SENATE and GENERAL ASSEMBLY . 

Ladies and Gentlemen: 

The Comm,:i:.ssion to study the "New Jersey Automobile Reparation 
Reform Act:' P.L. 1972, c. 70 (C. 39:6A-l.. et seq.), among other 
things, created· pursuant to Senate Concurrent Resolution '.No. ,68 
of 1976, herewith respectfully submits its report in compliance 
with the terms of the resolution regarding said act. 

! 

(s) ~ 
i>ONALDDiFRANCScO 

' .? 

( s) ,;_j,. t-~. /J . t~.AM{!f 
·GEORGE·, W. 

i 
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SUMMARY OF RECOMMENDATIONS 

Listed below are the recommendations.of the Commission 

which are discussed in more detail in their appropriat~ chap~ 
-

_ ters. A draft _of legislation encompassing the proposed amend-

ments and supplements to the "New Jersey Automobile Reparation 

Reform .Act" will be prepared for i~troduct~·on. · 

1. The Commission believes that the no-fault automobile 

insurance system -- in a generic sense -- is.conceptually and 

practically sound and should be n,aintained in New Jersey. The 

risks of driving should be spread more widely through _society 

since driving is more of a sc:5cial risk today than ;it was yea-rs 

ago,~ Furthe~ore, the determination of fault has become more 

' costly and. technically di~fiClllt _to prove, a~d should' on:ry:: be 

pre'servelf}for certain. types of. personal C injury'' and 'i~jroperty'. . 
• ' •• - '!:'·)'" . • • • ·, ' 

---:~ / { ,;.-~~:--·~:.\futif{-:::\:., 
dama~e claims •.. · ·While recommending r~t:eriti~ri of· a:"'no-fault system 

in· New Jersey, 'the Comm~ssion realizes ther~ ar~- certain de­

ficiencies in the,:·p~esent law. It is hoped the recommendations 

contained in this report.·.w~l~- _help to strike-•i·.l;>alance between 
.. 

equity and ju9tice, and wha~.-.-Js socially and p~rsonally affordabie. -
••• •.• I 

( h ) · ... . 
c. ,,. apte:r:;~;::>,:;:.t ·;-:: :.>: ... -~ .... ,.: :· ' ' . ·( .: ,· . . ' ,· .. ···., .. ·.· ... ··:'.·_:._•,}.:.:_:.,:.~.;,':r':.· .. : .• -.·.· .• •.·.· :. :~~rt".'~-.~- . ' ·. , ¼:: ··1? •. fl .. t· -· r "ir!°}',~(~:~t){}:'}\{~}\~,._~/':~r> ~>_; ;\·~\\~ ~;~:t t~f:r:~{_.:-,~,.; ~:· ..... · .. . ,.·· 

-·?~~fit>·.:~.,i·~1i~~fr"~aus·e;:,.the .. :Commiss..;,ion. canndt.•I.::d 
·-· .,.:~>:-" ..... · .· - . /§J:ti::r't>;jt.[t,~~~}/<_ • . . . .. ·.'·,~ 

o£~Jithi~ ,,s•t~te 'f:f -~Y C>t~.er .• 9tif dictiort.·• 

~-t~~,f ~~i~tg;;tif&ri''~t:1 tJ~~~~~~~i0~t~!{t~~~6l~S('.,tiic~~t·f ... ,,; .... ';-,.:,,. ... ;·:-:,f;:·:' .. 
t~ it · as \.i _ whole all court. decisions \which .have i· .,_oJ:'._:may llave, ·. 

:':,:-.:i<:f~J:- . ·, .;,.~- . , ..... \. ·:· ·:.-, ' ~ 

.·: _:t'.':-:,:t,;s~~:.:~ - ~ .. ·.:"' ,,, __ 

bearing on New Jersey's no-fault law::::·::• ·rn this manner · the · 1egis·-
) . . 

lature could act, or be prepared to act, to correct any inequities 

or deficiencies in the law. (Chapter III) 

vii 



3. The Commission recommends maintai~ing automobile 

insurers a the primary providers of no-fault benefits, with 

exceptions as currently provided for-in the no-fault law. 

4. Cornmi_ssion believes a major emphasis should still 

be.placed n loss prevention rather than no~fault. insurance as 

a means of reducing, automobile property insurance costs, and does. 

not rec9mmend a system of no-fault propertydamage insurance. 

{Chapter V) 

5. The Commission recormnends the continued exclusion of 

commercial vehicles, school and public buses, and motorcycles 

·from no-fault coverage, and that no-fault benefits should not be 

applicable to passeng~_rs in non-private passenger automobiles~\ 
:~;/::{~~7f}'. i;:;;. ';' 

involved in accidents with automobiles • .(Chapter 
• ~. ·~.:, t ~ ..• 

6(•· PIP .. coverage shotlld be.{;;xtended ":<';,ii~ __ o·. wn,;:f'.t~t.·::~i:~.'.:£+t:::t~-::?:.k~trAf,{;:0:;io<,>•; 

occupants of all automobiles involved in accidepts 

private passenger automobiles. While some carriers now extend 

PIP coverage :to ·such inj~red parties, the Commission believes it 

should be done uniformly by all carriers. · (Chapter ·y2<_ 
,,,.;,~ . . :: ·; ';::,:.::::: .. ::~.,· ... · 

passenger automobilas. (Chapter V) 

*As used in 
school and 

this report, they 
public buses, but 

. } 

·\ 
; 

in~iude commeidi~i':/vehi~les -and:'.;;.:,i/:t·. 
exclude motorcycles and m.opeds. ··· 

···•.'•:'',. , . . . .::}~l:':;. ,::. 

'I' 
\ 
\ \ viii .. 

~ - ;,cj:Z.:.>· 



9. If a "professional" pedestrian is struck by an uninsured 

non-private passenger automobile~ he should look to the Unsatisfied 

Claim and Judgement Fund for PIP benefits. (Chapter V) 

·10.. .A pedestrian eligible for PIP •fbenefi ts under his own 

co~erage or an "add-on"·PIP policy of non-:-private passenger auto-

- mohiles should be subject to the tort exempt~on of the no-fault 

law. (Chapter V) 

11. In all accidents between private passenger and .non­

private passenger automobiles or where a pedestrian with his 

own automobile insurance coverage is struck by a non-passenger 

automobile, it should be made statutori!y clear that any insurer 

paying PIP benefits under.automobile insurance coverage shall be 

· subr_ogated to the: rights of the party to·;w~orn it _makes :such PIP 

to the extent of such_ .PIP payments. (Chapter.:V) 

-~-)?{\;12. . The C~mmission reco~ends tha.tT-the unlirni t"ed rned1c·a.1· 

benefits provided for·· in the no-fault act be retained. However, 

it believes that the liability of any one company should be 

limted to the first $75,000 with the amount over that pooled 

amo~g._ all .insurers and_paid out of the:·state's :¥~satisfied _Claim 
' . -· -,. ., :,~*- ' ' ... - . 

This is the . approa:bli taken b,y· Sena.te Bill 

eiCC>hmu•;~t)fi';Z:£itornmefi:~S ''.". 
.. ;'.;f;{~1k~f~01,J!£f#-It. t, :·•:: '.·:/:::\'.\{; ':/:~z: {1~::rf:f})i<'tiif,\:,\' 

Review Boards for injuries· 
'.'\fs)'~?~':; '«?i::.{:>, ' . _,_;~ : ,;. ·}rt·'':· . 

Cciiai,ter Vr> 

'.;iJ 

" '<J~~~~i~~f(~t;f;: 
no--f.ault .·insurance~_:_ 

',:(::_\;\/<J--.; ,-,r:~f'.::·:; · · 
l• :,, :-:,,:·,, ,;,~ ,:,•.\:,•' '•;'.;','•; ~'7 l 

14. Th~!Commission recommends that Regional Claims Review 

Boards be.given the authority to establish a reirnbursement:me4ical . ~1., 

ix 



,.. 

fee schedule for injuries covered under no-fault insurance in the 

region in which they operate. (Chapter VI) 

15. The Commission recommends that the time period for the 

payment of claims be extended from thirty days to sixty days~ 

( c:i,iapter VI) 

16. The Commission recommends that an accident victim 

covered by no~fault cannot recover general damages from a 

driver covered by no-fault unless the victim's injury results 

in (1) hi.s being unable to perfonn substantially ·all of the 

material acts·that constitute his usual activities for at least-

thirty days during thel80 days following the accident~ (2) dis­

rnentberrnent ~ ( 3} · significant disfigurement: ( 4) a fracture; 

( 5) perm~nent loss of use of a b64y organ·, menib,~r ~ function, 

or system~ (6) permanent consecrJ:~tial limitation of,use of a 

body organ or member~ (7) significant limitation of use of a 

body function or system~ or (8) death. (Chapter VIII) 

17. The Commission recommends that the merits and 

problems of providing for a systen1. of optional first party 

,./ 

X 



Chapter -I 

Introduction 

Background 

In February of 1968 New Jersey's Commissioner of Banking 

and Insurance, in a landmark decision, denied application for 

a 20.6 percent rate increase filed by the National Bureau:of 

Casualty Underwriters and the National Automobile Underwriters 

Association. On the basis· of data submitted by ·a special ::counsel 

to represent the public interest, the Commissioner determfned that 

the automobile insurance.industry should be granted only·a slight 
·1 

increase, not the requested 20.6 percent. The industry reaction to 
I 

this q.enial took the form of policy cancellations and nonr'enewals; . . . I 
agency terminations, assignment of risks, increased use of 1 

214 (consent to rate) filings, and restrictive underwriting 

practices. Rate increases were allowed by the Commiss~oner of 

Insurance early in 1970, which, it was hoped·, would restore:. the 

market to its normal level. 
I 

·, 

Despite this rate-increase, however, 
I 

I 

it was necessary for the Commissioner of Insurance to declare a 

ninety-day :moratorium on -nonren_ewals.. The· Co~issioner ··ctted·the 

imminent peri_l of an. unprece?:~n-~ed_ cons,~:r:iction .in the_ New :1J~r_sey · 

~:'f ket ~ ' ·• ,;sL i;!;7"~ ·•.;·,,,·;\;.-: .. ,\,·,,.Ma,/•, ... ' ,y:;<:if{:ltii~ ' 
:sx ~~:,·~t-&t'!t:i.()n ~phasized the need ;Eo:r automobileiri$urarice; 

.f~ii~d:ii'~;~/i:Jersey~-an o~{fome ot whic!)was).the creatidn .JtY,: · 
0

t~e ~ew Jersey Legislature in 1970 of the,:Automobile Insurahce: .· 

Study Commission (AISC), which produced the bill which, with 

amendments, became the "New Jersey Automobile Reparation Reform 
J 
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Act," the so--called no-fault act. 

The AISC was created on June 18, 1970, pursuan::t to Joint 

Resolution· Number 4:, Laws o~ 19 70. Basically, the 'p.~ties and. 

responsibilities ~f the AISC were readily identifie'cl. in terms of 

recommendations leading to: 

(1) The prompt and efficient provisio~ of benefits for all 

accident injury victims. 

(2) The reduction or stabilization of the pr,tces charged 

for automobile insurance. 

(3) The ready availability of insurance coverage necessary 

to the provision of accident benefits. 

(4) The streamlining.· of the judicia_l_. procedu2res invo·lved in 

third-party claims. 

In. its deliberations, the AISC addressed itself pr~~rily 

.to modifying the tort liability system(in such•a·m~nner as to 

provide New Jersey residents with a system.of repa~ations 

which provided maximum benefits to injured persons ;with optimum 

efficiency. Accordingly, as the AISC concentra~ed·l,its · 
' 

·efforts in this, area it did.not deal with the questions. of 

ratemaking or insurance availabili-ty. In\t>ec~~~r':'d'il::'i97l~f,,the ·(Vi· 
'·\/:~}'f:<- . ~- ;' :i,1-W,>>, . ' -~-:/;;;.:., ,.-. i. , . -,~,2 • . . . /,'g,_ . .:. ;:-- -- ··~ "" < ,.., .- ' • .... ;;"~< 
•·cfir~.,~,ii:;~t~\•~~:t~ti1i~n~\;~itJ .. ~tf~?ledJ~lf f j}~ 
· :1;;, ': N!7 ~:-rs:~ MQ1:~~is~ ··•· i , rh~z~,~~~:oJMnf~dedit1}' 

(effective January 1, 1973) to accomplish this obj~ftive. Much 
. . . :, 1;, . ·. :" : . . 

of the legislation recommended by .the AISC_was eve·ntua1ly_enacted,· 
· ... .-.,.. >,:_".>> ~ ·_. ·,:.•.:-. I • • : . ·••• • • 

although often in amended version. 
I ... 

(See Appendix A_ tor .the.,::~ext. · 
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of the no-fault act and Appendix B for rules and regulation's 

pertaining thereto.) 

The no-fault act (P.L. 1972, c. 70) provides for unli~ited 

medical benefits for persons injur.ed as a result of accidents in-:.. 

valving an automobile, and restricts the right of the injured party 
I 

to sue for damages if his injury is confined to soft tissues and· 

his medical expenses, .excluding hospital, x-ray, and diagnqstic 

costs, are under $200, or unless his injury results in deatih, 

permanent disability~ permanent significant disfigurement, 
1

per­

manent loss of a ~dily function, or loss of all or part of a 

body member. Wage loss, essential service benefits, survivor 

benefits, and funeral expense benefits are also included uncfter the 

no-fault plan .• 

By the end of 1976, it was obvious to most observers that 

insurance problems.similar to those of 1968 were developing once 
I 

again within the automobile insurance market in New Jersey l Many 
. ' 

of t~e same factors were again present, e.g., serious availability 

problems, agency terminations, and spiraling premium costsi .. · The 

residual market, served ~y the New Jersey Automobile Insurance 
I 

i ' . 
Plan, grew significantly as the voluntary market contractep.. These 

· .. :- , · ::;, . •·: . ;: : .,._ '° · '. ·. . ::., (~-- , :,c~- ' ·· : . · . · · >-:. < : . , : . · . · · . · I :.- ' .:- '· ·•• • 

problems·were further complicated by ·the-insolvency of the, Gateway 
,··.,; '. . 

':;\:. . . ·•:?,:,,:;/::{fti-r.,'' , _, .• ,.,~,-c·:Y>::-' ,-:t;jii~;. c'. . ; ,,c,_:_;'.iit~ii, .F:•i!,;, -~ ; ::, '.:' :::. ·:;···to~.:l:· ~ . ( .:. ::. :.· :±VJ, r:,.<,' tA<fY): ,< ,., ; -~ L1?i > . 
. . Insura·nce Company .. ·an.cf tnefciecTs:fcin of . o'n~:::of the major autpmobile::\7;:'Yf 
tf> 0

: ' . -: · ... . _.').f ,-_: , : ... ·.•----~: .. -•·· · . --~:-•_·:::/'·::_. · ---~•2f?F-,.\:>-;:_·; l>'.": ... <:·:::··•.:.-· ., ''.-~:;?{:: __ ;,, ·. .- . . .::~::L;f;:~~_:'::~:t-::,,·,{::J::~i,(:~·-··' :·+J.iV/}?-f>:, 
,;' .insurance·,·wr1ters·};:the Governinent,-Employees Insurance Corporation,. //\:;,:t · 

1"· . ·-.. • •. -: ·.:- ,. . • •••. -·: , . • •. , f _·· •• -· ,. 

to cease 'aoing-rbu~ii~~;s ·:t'i:ti~_;th~ .~:~t-ate: <!: ~K\:~-· :,> 

.·1· 

The market probl.ems of 1976 were the result of a riu.rnl>er of 

factors. Some· critics suggested that the system of prior;approval 

of rates was disruptive of ·efficient pricing b~caµse ·delais 

e:>..-perienced in getting rates approved by the Insurance Commissioner· 
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distorted pricing met~ods. The New Jersey no-fault law was 

criticized for providing benefits which were too generous and­

for being too lenient with respect to protecting the insured's 

right to-' sue for general damages, .including pain and suffering. 

Several technical defects in the no.-fault law had also.become 

obvious as a.result of judicial decisions.-

In a larger sense,· the market disruption in New Jersey was 

also the result of the adverse effect of inflation and other. 

economic pressures in the general economic downturn of 1973-74 

and, as such, was a nationwide phenomenon. Casual.ty insurers 

_lost money on their investment portfolios during th~t period 

and were adversely affected by the spiraling inflation which 

pushed up medical costs as well as the costs of repairs•and 

spare pa:r::ts. In turn, these factors ·had-an adverse' effect upon· 

their capacity to write new business •. 

Accordingly, a new legislative cormnission was established 

by Senate Concurrent Resolution No. 68, in May of 1977, to examine 

New Jersey's no-fault law,·various ratemaking systems, and insurance· 

availability problems. Generally speaking, the.three broad 

areas of automobile insuranc:::e which the Commission was mandated 

to studyare: · ce• • ; r ·. . .. >' · · · . ·. -' ,,;~ii:,~;~;~~,- , .. ,,, .•. • . "" 
··xtf~'''·•'":•~~r~>: c:•ii~- clllto~~?f~·"'!~~ide2~?~omp;~~~tion s 

""±? theno~~?1,ilt:?1~t~"}f~Nf •:-::- ... 

· ( 2) Automobile insur·~~ce 

(3) 
. : ·· { ~~ .. 

The automobile insurance residuid market~ :( ,:: _,'. 

. The Corronission decided early in its deliberations to study the 

three areas separately, with no-fault insurance as;its·initial 



-5-

effort. This was not to deny the close relationship of the 

three areas and their -component issues. However, the CoJTIIT\ission 

believed that for the sake of expediency and because of li'mited. 

staff resources i ~ was necessary to cornpartm~ntalize its s:tudy. 

Its duties and responsibiliti~s were to inquire into 

and provide remedies for any inequities and deficiencies that 

may exist, strive for improvement, and make fundamental 

changes when necessary and practicable in the "New Jersey Auto­

mobile Reparation Refonn Act." Enough time has passed (more 

than four years) for New Jersey to have a no-fault loss experience 

and sufficient statistical data available which can be compared 

to the. pre-no-fault data in this state as well as to the no-fault 

experience in other stateso It is also possible in 1977 to de-
1 

termine the irnpa~t of the no-fault system in New Jersey in 1 provid­

ing more and better benefits to accidentvictims, more.promptly 

and efficiently. In addition, the Commissic;m addressed itself 

to several issues raised by the courts. 
I 

The Commission outlined the component issues and questions of 

its study of the no-fault·- act to be: 
, ' 

i 
I 

The role of the tort system: Should-it compensate -everyone 

involved in an automobile .accident or should it be_):>a~ea· uppn,,'the·.=- ,c-~ 

priri,§i.tr~. :t!ta~. one ¥~0J::~I1~;~11Y ca~ses~:injur~/t_gi:~~~~~i-;'~~~~ia,. . -
fairlti:~-~d adequately compensate the injured persoA tcf;_ the ~rtent 

he was free·· from fault? This also involves a question ·of s 1pc'i~l 

risks versus personal risks in s~reading the cost of automobile 
, ! 

claims. 
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Medical expenses: Should there be a .limit on:rnedical 
I 

benefits? What methods might be employed to hold down costs? 
! 

Should there be. fee schedules fo.r medical . services ~-under: no-
-··:·--:·:·,:-. 

fault coverage to. serve as ·standards, with regiona.l review boards 

which could set a reimbursement schedule for.insur~rs and to which 
I 

I 

a medical provider could appeal from the schedule in unusual 

circumstances? 

Property damages: Should no-fault coverage be extended to 

automobile property damage? How can rising property damage costs 

be contained? 

Threshold: 

dollar:-limit? 

: 

Should the threshold remain at it$ present 
I 

I 

Should there be a .higher dollar thr~shold? · _A.· 

verb.al "t;hreshold? No threshold (a straight cut compensation 

system where fault inan automobile accident is. ir~elevant and the 

purpose is to pay all injury claims)? What·is, the!volume of 

automobile negligence suits for pain and. suffering! in N·ew Jersey 
! 

today as compared to. pri:or to no-f~ul t, and ove·r t~e last three 

years? To what extent have the so-called "riuisanc~ suits" been 

eliminated from the system? 

',;:Collateral sources: New J ~fsey ' s n..C?~.f.~~J-:t,:..\ pl'.an : ~s pred~cated 

benefit systems. · · Should injury _losses frorr1 ·automopile. accidents :-,'. .. ;_ · '?;: 
~- • •• • ,' • • . .,•~. ,: • ,,. , ,le •:.,O ~. • ~ •,:: • -R ,I • "~.:\>. ~- •• .'-r ,, ;-, ~~ 

continue to . be considered part i{ the prl~e JfJ ~6~'~1Q~omoblie. ::, 
I • 

usage, with motorists _responsible for total repar~tions? 

\ . 
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Classifications other than .private pass.enger autornob1.les: 

I 

Court decisions have interpreted the no-fault law to makef prp· 

benefits available to drivers and passengers of rnotorcycl'E~s and 
! • 

other non-private passenger automobiles involved in accid~nts 

with automobiles who are covered under their own automobi:1e· 

insurance and to passengers in commercial vehicles · injure:d in 

accidents·involving automobiles. Is this the intent of the 

no-fault law? Should PIP coverage be extended to other 

vehicles, i.e. , trucks, ·buses, and taxis, and to other crass es 
I 

of injured person, e.g., pedestrians struck by non-private 

passenger automobiles. 
I 

PIP benefits: Are additional PIP benefits to be provided 

to all occupants of the insured's car or simply the named 
1,, 

i 

insure¢i,.. spouse, and resident members of the .family as catt:-riers 
i 

presently write policies? 

· Fraud, deceit, and overutilization: What has been tpe ex-
I 

tent.of fraud under no-fault insurance in inflatin~ clai~s to 

reach the threshold for ·bringing suits? 'What has been th:e ex-
I 

tent of· deceit and overutilization under no-fault claims poncern-
. .. · ··' ·· ·. , .:ta .. . , ·: . 1. , 

ing:,billing' practices by doctors and hc5spi t'als'? .. ·-What::; pbs~:rtiie 
. : r·;,:~_:·:· . . ~~: .. ::" .. . . · _;_ . ::..: , .,_,;:,:ri:._ .. ~: :., 't~?~1t~::f . , ··"/r/i,:~. ;;:>:b:·:,:,- -·-
·1egis1ative ·remedies· exist· against th~se. practices?·,?:.::;,',:_,;:::,-.~:::····' 

. ,., .. ':.:',.,.,. ' .. '·::> .. , _· .... : ... ::~.:·:-· ... ·:s:jiJ:1;.x_ .. - . ::·;p,;:C:: _·· /:.,:··: . ., ... ,., .. 
PraTttlu.ms: What has·· ·beer(:the r~t~t·~o·f increase -~f •. autlomobilei:c:~, 

' ' . ' ' .. ' '•' ' ' . . :_' . . . ' .J., : __ . . '··- ,.; . 
insurance premiums (PIP'. bodily ~injury and' property· damage 'separated) .. 

' ' ' I: ' " ' 
since the enactment of no-fault after discounting the inf;lationary 

factor? 
i How much of that increase is attributable to tort 

liability under the present system? How would various 

·thresholds affeGt premiums? What is the profit margin iti New 
I 

I 
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Jersey for automobile insurers? 

Procedures Adopted by the Comrn~ssion in its Study 

_The Commission was, from its inception, aware of the debate 
! 

over no-fault insurance in general, and of its proclaimed merits 
.I 

and deficiencies in New Jersey, in_particular. As/ a result, the 

viewpoints and arguments of the expert witnesses available to· 

the Commission had already become well known and the zones of 

disagreement between proponents and critics of no-fault rather 
I 

clearly delineated.· Therefore, while not neglecting the 
. I 

testimony presented to it in formal public session;s,. the Corn-
I 

mission -- as did the AISC six years ago -- ~<?~nd~isdom in 
.---------

attempting to base its decisions on statistical data to a / . 

great degree. / 

The Commission received testimony on the no-:oault law at 
I 
I 

two public hearings held bn July \21 and July ~8, !977. Several 
\ 

Commission members traveled to Michigan for three days in July, 

1977, to meet with industry representatives and with the Michigan 

Commissioner of Insurance, Thomas Jones, and his ~taff. Of prime 

concern was the operation and effect of the verbar threshold in 
I 

Michigan. The·commission also sent some of its m~ers to 
' ,,,, ~-~ . : ',:· . ' . . )·,_.: -

,:;~jt0···· ~~t~f ngton, •::i~t~i., 'i~H:~j!f ~t~r~"~:!~;~917:Jt;f~;,~,{,ijc;if J~r-~t•· -~;~1~~J-:;j{t;; 
-:.,:,\!Jj}Jbn~nt, of Transportatiorf:'.per~onnelh:and .·:t ~:i.staff}:.9f:l~e-t':U;.S.;:.:---s:enate~if~···-··~ 

' .. c~~ittee 6~ 2~X:erJ~1 ~~~~Ce, \~d ;;rf!~i::t~f f:t~~v;1~:~~:~fi:h · 
. the preparation of the preseritly penditl~: fedei~l Jg{~alilta~i:o..: . '\

1-£1!~ 
,",I.~:.'{ 

mobile insurance bill, U.S. Senate 1381. Finally, :several Commission 

members attended a No-Fault Automobile Insurance ~erninar spo~sored 
i • 
I 

by the National Conference of State Legislatures ~n Atlanta, 
! 

Georgia,_on November 3 arid 4, 1977. 
. • • i 

Participants 1from at least 
! 

,\~~i}J:;';~ ~::~.· ______________ ;..... ____ ......,.,..,_ _______________________ _ 
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·twenty five states were in attendance, which provided an excellent 

opportunity for comparing no-fault experiences. 
I 

I 

A panel was also appointed by the Commission to serve as an·· 
I 

.1 

Advisory Corranittee. Members of the group included represtbntati~es 

of the insurance industry, trade associations, several attiorneys, 

including a representative of the triai bar, a representa4ive of 

an insurance brokers I trade association I and an actuary :cz:om the -

•Insurance Services Office, an organization which· collects 
1 

I 

statistical data and formulates insurance rates for submission to 
I 

the Commissioner of Insurance. Working with the group, and serv-

ing as special advisor to the Commission itself, was Philipp K. 

Stern~ the Chief Property-Liability Actuary for the New Je:rsey 

Department of Insurance.* 
i 
I 

Among other things, the Commission gathered data from:1 · 

industry statistics and insurance company claim files to. determine 

the effect of the present $200 no-fault threshold and the probable · 

effect of the adoption/of a verbal threshold upon the number of 

lawsuits filed in New Jersey in connection with automobile: accidents. 
I . 

In gather~ng this statistical data, the Committee aided the Com­

mission in determining,. as precisely as possible, _how well, the 
· I 

present threshold. is. working and: whether .. it sh(:)uld be rnodi~i~d. 

::?~~ c6nmuttee also helped test fue ~u~;:cy .of othei;- chan;t:;ir,.;; 
'.:·,):r~/-r ·, i ... · ··-" · · ,: . · Y- ·.c . :;.:::.~;. -- :. · · ... , ,;:.<.. ·• · · . _!, ·.,, ; ·. · · 

the no-fault law .which had been proposed::to. the Commissioni"and . 
. - f'.>i:~:;.;. ·. 

discussed by it. , ',.J_ 

I 

I 

*The members of the Advisory Cormnittee are listed below in; 
11 Ack.now 1 edgernen ts • ·" i ' . . 

New~ ·State Ubra&y 
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Finally, the Commission itself.held eight work~ng meetings 

at which time recommendations concerning the various component 
I 

I 

issues and questions pertaining to.its study of the!no-fault act 
i 

I 

were discussed and finally voted upon .. ! 
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CHAPTER II 

Fault, No-Fault, and Automobile 'Insurance 

oHow No-Fault Developed 
I 

•';• 

The fault, or tort l:-iability, system of reparation fo~ 

accidental injury evolved, ironically, at the same time asi the 
I 

Industrial Revolution was occurring, which eventually led :to 
I 

i 
the production of the automobile. As it developed and came to 

• I 

I 

the legal forefront.in this country in the nineteenth centµry, 

an injured person could not collect reimbursement from thei in-
1 

jurer unless he could prove intent or, in the case of uninitended 
! 
I 

contact, negligence. I. 

The conclusion reached by most scholars is that 11 unti;1 the 

nineteenth century a person whose actions caused harm to another 

_ was wit:h exceptions held .responsible for the harm simply ~ecause 
I 

he had·acted~"l Even under the corm:non law of England,, ho~ever, 

there was an undercurrent of feeling that·legal liability /should 
I 

coincide with moral blame. Non~theless, liability was commonly 

imposed without regard to the moral innocence of the defendant. 

The tort system modified the stern theory of.absolut~­

;~;,;?._liability based on. the.:common·law in early England in a fairly 
':'.,·,,,' . . . - . . ·. + -:· . 
:::;;:i;:5-impl:~ concept _ -~ .trespass-~ , :/Under >this ~ancient ·.:concepti·,e>f_iy:: · ·· 
~,tf~~? ·• . . . . . ' . .. , _I;_>.>::..;,;;. . , .. >, . . - .· . -, .. . ',' . c • '"': (· ;'; °.:~ .L, [,' 
~rt~:tr.-espass I .. it .. Jnade no . difference :·whether the ·:aef endant ·~wa§ -~:-:;5J; . 

~;tegligent or, ,otherwise at fault in causing an irijury iiivo:Uving' 

contact as the consequence of one's voluntary· conduct against·· 
I 

I 

the interest of another, no matter under what circumstanc~s it 

occurredo The law was more interested in finding the cau~e of 
I 

an injury than in placing blame on the injurer, and in this 
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respect the system ·of absolute liability for hanns; helped 

preserve the peace.* 

It has been stated that the "suitability of a: stri9t liability 
I 

rule has turned ~pon how well that rule has suited: the needs of 

a community rather than upon any philosophical con;clusion •••• 11 3 
. ' 

For example, under the common law trespass rule, the implements 

used in labor or recreation were relatively uncomplicated devices 

whose functioning was ·controlled by elementary inecihanical 
i 

principles. Proof of "irranediate causation".was t1fen a satisfactory 

standard for allocating responsibility for hann. · i Contrarily, 
I 

industrial expansion, involving the building and 0peratiQg of 

f~ctor:ies and railroads, would have been more difficult under an 

absolute liability system.· ~at is, entrepreneur~ found absolute 

liability to be a roadblock.to expansion.when the costs of all 
. . ' ,.,~': -::_,,: . . .. , ·, . . . 

accidents and injuries fell upon them. ··consequen;tly, the courts, 

beginning most notably in the landmark Brown v. K~ndall decision 
i 

in 1850 (60 Mass. [Cus~.J 292), accommodated bothi the Industrial 
I 

Revolution and a new "intellectual climate" ?Y gr;adually shifting 
l 

to a general theory of civil obligation under wh~ch persons owed a 

universal,· but confined, duty _·to take· d~l:°~ not ·tq ;:c1jure th~ir 
· ... :;::::·/"· . ... . .'.·'t> · . _i_.,t c: · ,.:,;;:,);~~t:./i,::Yi;~fii{:.> -.i /:·:I~:/,: ... · ... , · . 

-<',),;:-,neighbors. ·::'U:lti~ately,. a:::genera:lized:;ttne·9: .·•,:;io.t,;_): .. ¢g~,i:;:_carelessnes 
:·0 -·· • -· ·\~:•J:~,: . -•--·-\}J?i1t{:<;::??~,:;:{. ": .· •:- ···•.·.;. -·:~::_:}1:~r:-~. · -,>;r,;•; _ ,f ••:s::~,~J{t~?::'f(i@[j};;:~~,c~':\•;•t. ', :.:·:JtrI.... ·.· .-·-

- developed art_d·,~!1 ob,jective fault.· stan-c;a'+:. -,,}~---~~t, .:/~e.gl:igencet>.emer 
:• - · ·· ·· -~rE:tL:;;;\_>t- /;:;_., · -· , . · :c/ : _,,:-:i)1~1i;,.-, . -,:>/?! . _ ;}~fJt:;J!:~~:f,::t:-:r.::~~~tff/ .::. ::- . .·· •. ; ·· .:;;/~,:-- . 

as :a ·1imi t~ng · principle of tort _liabil;_.~,.Y(_~or ::unintentional/·:~·.::::· 
,:::·:::-, :-:?' 

injuries. 

i *It should be noted that by the ·:.hirteenth and fourteenth centuries 
a new writ had_developed in England known as the; "action on the 
case," or "c_ase, 11 in contradistinction to· trespas?. Those who 
sued in case ·had to submit some item of illegali~y or fault to 
take the olace of .the "missing element of trespa~s" in order to 
establi_sh- liability. The suit in case introduced the_ notions 
of duty and neglect which wE:?re "destined to serve as the basis 
for the eventual appearance of the negligence re~irement in the 

- • I _,:.___ - II? I . -
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Eventually, the same-requirement of fault finding was: 

applied to automobile accident injury claims. A motorist, 1 

·under the fault system, is required to compensate someone for 
i 

an injury-that the motorist did to him or his property onl¥ 

if he is guilty .of wrongdoing or a negligent act .. 

Automobile liability insurance responded to the fault; 

system by supplementing the law and providing protection 

for wrongdoers, frequently compensating ·victims, and 

spreading accident risks by limiting the costs that might ! 

fall on any one individual. · However, · 1iabili ty insurance~­

as the words irnply--is designed primarily to protect the 

wrongdoer-policyholder from financial loss because of his 

.i 
liability, and not to compensate accident victims for theljr 

losses. 

i 
This fact must be considered when charges are made t~at 

automobile insurance does not return enough of its premium 
I 

dollars to accident victims. The true purpose of liabili~y 
! 

insurance is to provide a successful defense for a policy~ 

holder involved in an automobile accident and accused of being 

at fault and prevent his financial insolvency. 

. . Architects of no-fault automobile insurance claim th~t · 
' ,,... .'i ·-. • . ,- . . --~J\ .. ,t'(JC~" . 

•I 

for this . reason the. me;-gj_!lg <?f:.' th~ . fa~lt sy~~,~; and aut?mqbile 
• • ••~.:-~,-~~•~.i,::•;•~•, _-,, ,__. ,>>,.w••--•~• :-: -~• 

liability insurance was ct mismatch. Fault law, in theory) 
.'I 

I 

shifts accident costs to wrongdo,:rs. Liability insurance,. 
I 

in theory, protects wrongdoers both by defense .and indemn~ty. 
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i 

·1 

l 
I 

Their purposes are, therefore, in fundamental I . conflict •. The 

consequence of a merg.ing has ·been to strip fault law of its 

purpose,·but leave society to pay for and endure;all the costs 

a~d complexitie~ of fault law deci~ion making, elg., investiga-
1 . 

I 

tion and litigation,-claims adjusting costs and legal fees, and 
I . . 

I 
crowded court dockets. I 

I 

. I . 
In addition, various socio-economic changes! have affected 

' . 

the actua.l operation of the law relating. to autdmobile accidents. 4 
I 
I 

For example, the· increase in both the dimensions of the accident 

problem and its·effects~ the recognition of th~ ;social risk and 
I 

inevitability of accidents accompanying our mechanized ·and 
I 

industrialized way of life~ the development of c6ost distributing 
. I . 

I 

mechanisms for accidents over wide segments of rociety, such as 

·insurance: and the divorce of the burden of liability from the 
•- . . . . . .' ' ; 

fault on which liability is s"upposed to de~nd.f ··_ It should be 
I 

recognized, as one legal scholar stated, _that while these newer 
I 

. I . 

·notions have more in common with traditional ndtions of strict 
·. . • . . I -i 

liability _than with thos_e of fault, ltthey take )into account many 
. i 

factors and considerations that were·not in existence, or were 
. . j . . . 

unknown, when earlier notions took root. 11 5 ·: . . }::_.,,,_: 

Proporients.i6f/the· ··••fau11::i.aut~mobile insur-~#i:~> sy~~e~••. con- ... 
. ·, .::-<.i:~ ,· · •.. ,. ::,.,~v:."'· .... ···:c~:.tf -~··• ·:,i:~:•·. '.'- ·>:/i•~·;/}::i;,;;,:tr:c:~:1)/·, ... , 1- ~- .,. . , ..• -::;:;,;:.,;,/,,'.,i2itl;,;:.\ ;;·",-;:':',•.;>;-•::,,;<.:.,;;:. . 

. ::::1:h::::1::t¼I :1::::e 7:Ih17~f 1:~r:n:titr;~~!i!tiilt ,, 
sti·11 ·preserved.· That is, irresponsible driving "behavior: is 

deterred, victims of automob.il~ accidents ar~ compensated when. 

the injurer ha:s breached his duty (i.e., to drive-safely), and 

accident risks are spread, there_by p·reventing the insolvency of 
.• ;. 

a.wr9ngful-policyholder. 
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It was not on theoretical .grounds that the concept.of no­

fault was argued and ultimately implemented, however. Elimination 

.. of the fault standard in order to broaden the compensable even~ 

in workers' compensatio~ and later in automobile insurance claims 

was presaged in various .degrees by the recognition of workers 

and motorists who were not being compensated, or adequately 

compensat~d, for injuries received in a work related activity or 

a motor vehicle accident. In some cases they did not make a 

claim and in others compensation was denied because the injury 

was not proved to be the result of someone else's fault·. 

As alluded to above, no-fault made its initial inroads into 

the fault system with the concept of workers' compensation. Wh~n 

the obstacles to compensation for industrial accidents finally be­

come intolerable in the factories of the late 1880's, workers' 

compensation laws were enacted by the various states{ abrogat-

ing the tort law and enabling workers to· colle.ct compensation 

from an employer-financed insurance fund for an injury suf-

fered on the job regardless of its cause. In essence, such 

laws are no-fault workers' compensation laws. 

Generally, no-fault automobile insurance is me,~t_ ~o.rei:nedy 

thos,e situations where motori.sts are not beirig. compensated or 
•,,,,.e,• ' • • • ; J ~ :,~ •:, ... , •• >•.;,' ,, •:, l, • -..:.,~ • _.:, ;...'.,,.'.J:..;, 

the hoped-for objectives of no-fault are·to .. ·(1)·provide 

prompt and efficient benefits for all accident injury_ victims:·. 

(2) reduce or stabilize the pri,jes charged for automobile in-

surance~ (3) make available insurance coverage necessary for the 

provision of accident benefits7 and (4) streamline the judi~ial 

procedures involved in third-party claims. 

I 

I 
l 
I 
': 

-1 
' 
l 
:~ 

l 
.l 

1 

1 

~· J 
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prior to 1971. The Columbia University Committee Pl~n, developed 

in 1932~ the Saskatchewan.(Canada) plan, adopted in 19467 the 

"Basic Protection Plan, 1
·
1 presented in ·1965 by Robert Keeton and 

. .' .. . . ' 

Jeffrey O'Connel:)..~ and the Puerto Rican modified no-fault law, which 

too~ effect in 1970, are most notable. The first true no-fault 

law in the fifty states went into effect in Massachusetts on 

Janu~ry 1, 1971. Since then, twenty-one additional states, 

including New Jersey, have adopted laws ·which contain some no-

fault provisions. In addition, several fede~al no-fault bills 

(w:ith different provisions) have been introduced in the U.S. 

Congress to establish, or require the states to est~blish, a 

no-fault automobile .insurance system. 

New.Jersey'.s _no .... fault ·automobile. insurance law provides· 

prc,mpt · and equit~ble first-patty payments to- victil!ls ·of private-· 

passenger_and certain-light truck (not used C:ustornarily for· 

business purposes, except farming) accidents. In this manner, 

it seeks to spread the risks of driving throughout society. The 

law provides. fir~t-party medical and hospital_benefits with no 

limit as to time _or amount~ wage loss_-of up .to $100:.a week {one··.:. 

· y~ar ~~:x:imUin} r ~~1?.~~?: t~!:'~ §~:SY!ces g:t .. up_::-to $12. a :·,.d~y. ( l.imi ted 
,;;pfJ'l~:::t\?'.\"-~-~,, -~: ---~!~':'.!:i'. ...... : :J:t·r .:'. .: i \'~ -. · ·'·

11 <.":•:::;{; :0:i:3/.~~? .', . t ;;'~~1;:);,;2;(: . ..·. .. . •• :·,;~ :,:,fc,.:. ·· L,:2:jl~,.t>-·• 
1 

t9.~~; ~4.,~}~_Q_ ... J;?~;" I El~.f;,~_9!"lJ;.-1',{,f 12:n~-~~+~:'!~~':Qe.ns,e -cOf ·_$1_, 00~ ~ _;i~:tl~ surviyof -~ s 9-;;f/ 
: .· )/i>:t',,: _,.;._;/.' . .;; ;'~ ,,'.•i·:~' (. _;i'-:}~~; ... ~c- ~:\.1·,:"":4_;'./L \ ,.;t,..,~~'.'~J:;.,.· .-·_-,,;]~-. _l .. < ~~ ·'-: ---~.': ,:;;,-:• :,;;;i.,,;(;,/t7:}~,:··t., ~t'.',:),.:::,):f:#f_::::':"''~?'t; f};f.• 
.·b_~7;1~fi,ts. ___ e~al,y::;-~o-.J?en~f.:;~~::'lt8~t.2:w.ou;L:d:have:2be.en:paici'-t9==:sthe;.£!~ ... y_::r·~111tt', 

ac·cident victiln' .• :_~xcept ·: .~-9r::h.;,s· :death,.. ·_.Additiona:btf±-rst~partyl~~-;;-tr::,r 
·, - .· -: ... , : ·•·. -~~ .. :~-.~~;~:-" ·-~ • ·-·~-11~. ·-•· - ,-·· :: -.~:1 :·· .. _. ,';.,.~·:"~•.J~,-"l::~.,-:~: ::···,-<~_ .. : /_;,;Jf ti-7.'.·:·:-·-~-~-\~ · 

coverage is also available_. 

£9 5\¥ 9994 ?ff -
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The no-fault benefits of the law are meant to be a 

trade-off for the restrictions it places on tort recoveries. 
. '· ' -· .·', 

A victim cannot sue for general damages if his injury is con-

fined to soft tissues and medical expenses, exclud.j.ng hospital, 

x-ray, and other diagnostic costs, or the equivalent value thereof 

for the reasonable and necessary treatment of the injury, are 

under $200, or unless his injury results in death, permanent 

disability, perma~ent significant disfigurement, permanent loss 

of a bodily function or loss of all or part of a body member. 

Issues 

-There are at least three issues involved in considering a 

no-fault automobile insurance plan: a conceptual issue: a 

practical, cost issue~ and a constitutional issue {which is· 

addressed in the, following chapter).· Conceptually;·:one must 

grapple with the question of whether the risks of drivi_ng should 

be borne by the individual or be spread more widely through 

society. Tangential to this issue is whether driving is more 

of a s~cial risk today than it was when the fault system was 

merged with -automobile insurance~. 
,_, ·. 

Just_ as. important (although at='l~a~t s~bje~t. to '-impirica.i 
. ' ' ' . -_(t;::·.~.-,:: -_ , . ·, . ' :,,; ,,..;~ 

. prO~~).ci~A:h~:,::t ·•. iSSu~ :: .·. ~~e_ts, • ~~?;t;tir~~r~TI~:;!~~t::~~!t.:t~tEt' 
et:~?inj~ed cvlCtim • of : an 'Ja1.itomob:i:1e "'iiCc;adent' •or require that ; ari --::: 

~t :'T:; :,;'.\i"::·~)~_~3:~.':?'~t,';'\''; -\~: _ .. . .. , · cf;';"._t~:', · ·· I\> ':;' -' ', ~• • \;)'J2/).. , . , _ 

inj urec1 ___ :vic.tim ~ ~cannot,;recover without .::'p:foving ~, th,i. de:EJ~&nt·ts 
:, :~~- t~ ~:. . . 

•. ::;,::"•."- • s 

fault (or his greater fault) and his own·-innocerice (or-lesser.-;·~·. 

fault). Tangential to this issue is whether it is practical, 

both in effect and cost, to attempt to determine fault in all 

automobile accident cases. Nearly every law which provides 
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no-fault insurance.benefits to victims of automobile accidents 

seeks for reasons of cost control to reduce or modify in one 

or more diverse ways -- tort exemptions, setoffs, a limitation 

on general damages -- the full traditional tort remedy. And to 

the·extent of that reduction or modification, motorists are 

immunized against fault •. 

The emphasis of no-fault (whether in workers' compensation 

or automobile insurance) is on insurance and loss distribution. 

This development reflects a trend towards security-cons.ciousness 

in certain 11 social 11 activities. 

Recommendation 

The.Commission believes that a no-fault. automobile insurance 

system--in a generic sense--is·conceptually and practically 

sound and should be maintained in New Jersey. The risks of 
' 

driving should be spread more widely through society since 

driving is more of a social risk today than it was years ago. 

Furthermore, the determination of fault has become more costly 

and technically- difficult ·to prove, and should only be pre­

served for certain types.of personal injuries and property 

d~ge claims. While recommending retention of a_ po-fau~ t;,~- ··· · 

, · :::::e::i::w i:e:::y::::::~~si:: ::a~:i~[~\i{!:•~~2~i::1:ns 
contained in this·._report-will help _to strike' a' balance between 

equity and justice,· and what is socially and personally 

affordable. 
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CHAPTER III 

Constitutional Issues of No-Fault Automobile Insurance 

While the Commission favors the maintenance of no-fault 

automobile insurance in New Jersey, as recommended in ·the pre­

ceding chapter, it realizes there could be constitutional 

chall~nges to the no-fault law. As this state's judiciary 

does not issue advisory opinions~ the Commission looked to past 

challenges to the law in New Jersey and to constitutional 

challenges·in other jurisdictions in an attempt to determine if 

no-fault denies or infringes on constitutional rights. Of 

course, comparisons with other jurisdictions can be valid·only 

where there are similar no-fault and constitutional provisions, 

unless the_cha~iengewas based on the· federal constitution. 

A recent case seeking t_o declare the New \Jersey· no-fault 

law unconstitutional as a whole and in ·several.specific_parts 

was Rybeck v. Rybeck (141 N.J. Super~ 481 [1976]). The Superior 

Court, Law Division, held that the act as a whole and on the 

record before the court did not offend the State· Constitution.*_ 

Specifically·, th~:: court stated that: . th~· '.issti~}fof ;whether. . 

~; . no-f a~l j,'.~nsur~xi~e·di~d"i'f a~:ed ·~~~\'not,:i~t,~f t,::1tifflt~;r~~!i;ttI;iti~ 
1e9'iSi;,,:t:i\i~.,;t±{j:j_fici~~iol'ffunde}<the act. was .to,b sted for . , . ''""'' 
cons ti tti tional ;~Hdii::y . b/the ;.~ tion~i'~~~l~":t;~ht:theac;cw~~ 

· :,_'~iJ~1;~;t:·•:···. 
; :,.; ;' :.;.e,~~f :,:·J~' ,-. ' 

*The Law Division decision was appealed and the Appellate Di~ 
vision dismissed the appeal; :the plaintiff had been paid in the 
meantime and the Appellate Division held that 11 no truly. 
justifiable controversy" was before it as the issues-raised 
were now "strictly hypothetical in ·nature •••• " ·. · · 
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not violative of equal protection by its mode of distinguishing 

significant from insignificant injuries, by treating accident·· 

0 injuries different than other kinds, or as discriminating against 

the poor, who assertedly· received medical care at a lower cost 

and thus would be less likely to reach the $200 threshold, and 

who assertedly wo~ld be less able to pay costs of medical testimony 

for any hearing preliminarily required to prove satisfa,ction 

• of threshold requirements~ the act was not shown to be discrimina­

tory against nonwage earners by reas~ns of provision for income 

continuation benefits for loss of income to injured "income 

producers"7 the act was not unconstitutional by reason of potential 

conflicts of interest on the part of insurers~ the act was not 

invalid as depriving a married woman of the option either to 

obtain her own insurance or to remain outside.of the· no-fault 

system ·altogether or as otherwise discriminating against a 

married woman: the act was not unconsitituional as creating 

irrational classifications by making an injured person's 

· remedy depend on the nature and use of vehicles that injure 

him~ there is no vested right in current general law~ the. right 
. . 

to jury trials .does not survive ·valid prospective' legfslat.ion~:" 
. . ' .. 

,providi_~g _::t.l!~t ··a c];aim should~·.not. :be heard: at· al.l>;. the:}:,'~ct;~~ii:'~:{:u -~ 
.. ~.,\ .. ~ ,,_:.-·,;;_~'.:;:Jh-;_.,;• 

. not 'invalid !·!3-SyJ:>arring, access<:t:o ,courts .. :or .:·to:jtiry -tria:i; ,c:ati~E,~/ . 
finally, the provision of .the act concerning inadmissible· e\Tidence;-­

of amounts collectible or paid was not al) unconstitutional legis­

lative invasion of the Supreme Ccurt's rulemaking power •. Rybeck 

has been cited with approval in subsequent cases. 

:i 

.
·,1 .. I 
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A number of state courts, as previously mentioned, have. 

already considered no-fault i~surance at the highest level. No 

case has yet .reached the U.S. Supreme Court. Massachusetts 

made the first judicial ruling on no-fault in 1971 {Pinnick v. 

Cleary, 271 N.E.· 2d .. 592 [1971]) when its high court upheld 

the state's no~fault law, the first enacted by any state. In 

this case the court rejected the argument that a tort cause of 

action was a vested property right. Th~ secon':1 ruling by a 

state's court of last resort came in Illinois .(Race v. Howlett, 

51 Ill. 2d. 478 [1972]).· In this case,·the so-called- "dual­

protection" _fo:nnula--which was a unique type of tort shield-­

was struck down as violative of the st.ate's constitutional pro­

hibition on special legislation. New Jersey's· no-fault law 

does not contain a."dual protection" formula. 

In.Michigan, .the Supreme Court ~s review~ng·a Court of 

Appeals case (Catherine Shavers, et al. v. Frank ·J. Kelly, et al. 

civil No~ 73-248-068-CZ) in which the bodily injury portion of 

the Michi_gan no-fault l~w was upheld as constitutional, but 

tlle property damage section was declared unconstitutional .. 

Similarly,.the Florida Supreme Court ruled (Kluger v. White, 
. ' 

281: So. 2d. 1 [ 1973 J ) that the provisi:ons of. tll_e:. sta-te_' s no~ 

Fa~ Co; et·ai. ,·· 296 s6 •. 2d. 9[1974] >:."t.~e sj~)te c(',Urt up~·'• 

held the bodily injury provisio~iof ~h~?hl1'1/·t;;rfound the. 

existing threshold language prohibiting suits for pain and suffer-
' ' 

ing unless there was_ a fracture of a ·weight-bearing bone, or a· 

compound, corran.inuted, displaced, ·or compressed fra~ture_ to be 
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arbitrary and unreasonable and violative of equal ,protection of 

the law. The result of this decision was that the no-fault:ac~ 

~wa~ made somewhat more restrictive and stronger by a process of • 

judicial editing.* 

Conclusion 

The constitutionality of the personal injury.provisions 

and tcrt liability exemptions of no-fault automobile insurance 

has withstood substantial-challenges. The fate of no-fault 

property damage insur~nce appears to be aoubtful, however, 

and there is reason to believe that further challenges to no­

fault will continue. Therefore, the Commission has been 

especially sensitive to the basic constitutional issues involved 

in reviewing New Jersey's no-fault.law, esp~cially in ~erms of 

the doctrines of due process and equal protection of the law, 

and has attempted to note any deficiencies or inequities that 

could ·cause the law or any parts thereof to·be held unconstitutional. 

:Five other states upheld their respective;no-fau'it automobile in~ 
;urance laws: Kansas (S.G. Manzaneres et al. V. w. Fletcher Bell· 
',14 Kan .. 589, 522 P. 2d. 1291 [1974] ~ Penn·sylvania (Singer v. 
heopard (No. 646 Misc. Dkt. [1975]); Kentucky (Fann v. McGuffey, 
·o. 75-458 [1975]; Connecticut (Gentile v. Altermatt, 37 Conn. L • 
• 1 [1975])~ and New York (Montgomery v. Daniels, et al.). 



;!:.~_:·_·. 
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Recommendation 

Because the Commission cannot determine what courts of this 

state or any other jurisdiction will do, it recommends that the 

legislature direct the Commissioner of Insurance to report to it 

all _court decisions which have, or may have, a bearing on New 

Jersey's no-fault law. In this manner the legislature could act, 

or will be prepared to act, to correct any inequities or de­

ficiencies -in the law. 

. ,£ 
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CHAPTER IV 

Delivery of Benefits Under No-Fault: Primary and Collateral Sources 

One of the objectives of New Jersey's no-fault law is to 

provide for the prompt and efficient.provision of benefits for 

all injury victims of private passenger automobile (and ce·rtain 

light t~uck) accidents regardless of fault •. The reparation purpose 

·of the law, however, would fall short of its_objective unless all 

private passenger automobiles were included in the' insurance 

program. Consequently, the no-fault law provides that personal 

injury·protection and liability,insurance are mandatory for such 

automobiles .• 

An important questionwhich_flows from rnandatory-no:-fault 

insuran~e is whether no-fault coverage should be coordinated 

with other med~cal, health, and disability·insurance~ Depending 

on which insurance is made exclusively primary for paying no-fault 

benefits,· other insurers will be responsible only for excess costs 

or coverage not paid or provided by the primary insurero The 

collateral insurer should -- theoretical~Y. -- be able to reduce the 
. ·:1-\:,:·>:••"'.'.~-. , . 
'·\(/~/ __ : 

-insu_rec;l' s premium,· as double. coverage we>~}~- be _::'eliminated. 

~\~ ".Jf'A. mi~~ important,";':nd p:;:::~r;::e~;i~ff'~~t, •question per­
~tiilsto wJ~" ~hould :~e'{ll:prim~ii ;titraef':i'i*f'(~tfa~lt) personal 

. ,, ,,,•• .. '. . · J1t~~:,_: . 
injury protecti.on.benefits. The ·framers·:::of New·Jersey's no-fault 

law, pursuant to the recomrnendati~ns of the Automobile Insurance 

Study Commission· (AISC) in 1971, made automobile insurance primary 

for no-fault benefits. The AISC did not generally favor reliance on 

collateral ·sources of benefits to fill the indemnity gaps in the tort 

liability system. 
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The Commission agrees that automobile insurance should be 

primary for personal injury protection benefits. Retaining 

automobile insurers as primary insurers for the payment of medical 

expense benefits associated with automobile-accidents in-

ternalizes the cost of the automobile reparations system; the 

cost of injury loss resulting from automobile accidents should be 

part o-f the price paid for automobile usage. Several considerations 

are germane here. Those who drive automobiles should be the only 

individuals required to pay for ~he system; health insurance, of 

course, is frequently paid by employers, by the state, or by others. 

To require that health insurance be made primary would be to extend· 

part of .the cost of the automobile reparations system to that part 

of th~ population which does not drive carsr it sho'.llld be noted 

that the 18 p~rcent of the population which does not drive is also 

the poorest portion of the·popu;Lation in terms: of economic 

resources. 

Second, not all victims with income loss or medical expenses 

are necessarily_covered by health or disability insurance, or 

covered by them to the same extent as\provided by no-fault auto­

mobile insurance~··the reparation objective. ot' the no-fault law . 
·-•:':'i.::-., :~~~f~:=~e :2~!~f ::~~:~1.:.'. .• ~.-~tl!t~::::~1.ii1f.'~2::::ij~ii~,c~f{,;~ • 

T ~ "<,-,;..C;/ja-, •: ' :~ • , ~ -:,,,.•,~•,':.<(/\,~,•·• 

· vid~·only a_ low 11iloor o'f protec1±onll ,~Jhereas ·{;: i_~{:the purpose. 

of the no-fault law, within.reasonable limits, to provide income 

replacement benefits. And, finaL_y, it is likely that inequities 

and rate-making difficulties would result if ~ollater~l sources 

were made primary. 
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To minimize costs and q.uplication of benefits, however, the 

no-fault law requires the subtraction ·of workers' co:mpensation, 

temporary disability insurance, and also medicare·benefitsp from 

those benefits otherwise·payable under the automobile insurance 

·reparation system. A very large part of the New Jersey labor 

force is eligible for workers' comp~nsa_tion and temporary dis-

_abili ty benefits, which are financed by employer contributions. 

Medicare, of course, provides government benefits for certa.in 

eligible recipients. 

Nonetheless, there are those who continue to advocate coordin-

ating health insurance and automobile no-fault personal injury pro­

tectic;m benefits as a useful method of avoiding wasteful duplication 

of benefits and as a means by which individual insureds might 

save money on premiums. Some authorities have pointed out ·that healt'tf: 

insurers are able to de.liver a gr~ater portion of the premium dolla~} 

to the insured as benefits~ administrative expenses, for example,· 

tend.to be lower for non-profit hospital service co:tporations (such 

as Blue Cross) than they are for casualty insurers. -It has also 

been pointed out that individuals who hold Blue Cross and Blue· 

Shield health insurance contracts ·also benefit from 
__ ., ,,. ' . . 

,_such 'corporations are direc_t writers (i.e., noage~t. 

t3:,fees;·;~::te iribiJci;;~~-in the. cost;<:>f''t1ie· :~~:fi;~~~I) !,'-)~~d~:: __ ~~~t'.;th;:/ 
' ~~/·/\~::_;.·;';\ . ~-:· ·:·: .-·::;, .. :,.,:~:~:~:/~:'.\·~:~: .. ~-~i 

. enjoy' ·a f a~ored~ tax position:.:-:"•'.·such. corpbrations ,b'ave·::b~err{ci,i 
' . . '" . ' ' . . - ~ . - . ' '.':~·, 

as the premier experts in health care delivery systems •. andi: 

therefore well equipped to take on the payment of medical cfl 
associated with automobile accidents. 

The Corr.mission examined three plans which could 

·coordinate health insurance and automobile insurance. 
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operate in the ·foll.owing manners: 

(1) Health insurance would be made primary. In the event 

of an automobile accident, the health insurer would pay the medical 

expenses incurred in the same fashion as it would pay lor any 

other illness· under the regular heal th insurance contract. A . 

so-c.alled "wrap-a~ound" feature might be added, which would provide . 

for the casualty insurer's payment of any medical expen~es which 

are not reimburseable under the regular contrac~. 

(2) Blue Cross and Blue Shield, as nonprofit corporations, 

might be made the universal PIP (per_sonal injurx protection) 

carriers in .the state. A separate Blue Cross PIP policy would 

be issued, providing unlimited medical benefits to every driver in 

the state, along with a policy issued by a regular casualty insurer­

to proyide for liability and property damage coverage. This.approacl 

was mentioned by Commissioner James Sheeran at a public hearing of :c\, 

the Commission on July 28, 1977 •. 

(3) An optional $1500-2000 deductible could be offered by 

the casualty insurer in the PIP portion of the policy. For 

an appropriately reduced premium, the insured could elect to 

utilize his own health insurance coverage in the amount of ·the 

deductible, .. abse>rbing any:gaps .. in. coverage himself,. - · .. ·)(/~ ~;:;//'.{~~,.:;1!:f 
· ,:;rfs·;~/;:: ',/.r~fj.,''. .· >~·::<::. i:>: ;,," . . :<. -· -· : :·.: ;tjt'i.,~--- .-tir\t~i-}?1]}: .-.i&i,. ·-

. The first _plan, .. whic~_ WO':lld establ::ish heal th-_,insurers -as :pr~:i; 
· . . • · ·. •· :d\:·f~\_. ·· · ·. ::; :~--\~t~;;~\\ : :~, :/rt}/ ·:\ .'.:·:::_\?;;;~;k s,;1r~-:j<~::,·-/:r:-<,. · ::. ;;:'t:'t~,:;::::·t}(,;},r~\)zii:."f~i;tg;ri~ii{: . . 

medical. expense,:carriers ·.in the· no-·faU:lt_· automobile:.~,sys~em;j/is)k. · 
· · /' . . -- .,;:. . .. .. ;::· .. ; ~~•· .·Jc·,;,\}:}~!1f\Lt::ft(:y·~-f}~¥~;1~ii~:f\,1::f ..... . 

plici tly predicated upon ~he . supp,:,si tion. that al~_.,:.:;~iv~-~~--~~~~~ · ~~~::~€-

form of health insurance. In 'New Jersey, health insurance coverage 

is held by the state's residents as follows: 

40% - B~~ CROSS AND BLUE SHIELD 



25% - MEDICARE 

15% - MEDICAID 

10% COMMERCIAL CARRIERS OR PAY OWN WAY 

100/4 -·No INSURANCE 

It should be noted that of the 10 percent of the population _ 

_ covered by commercial carriers _a substantial number are under-
' . 

;Lnsured; i.e., there·are large gaps in their coverage in the 

form of low ceilings, substantial co-payment provisions,and large 

deductibles. It is estimated that about 500,000 people in the 

state have insurance coverage which is not adequate. 

Therefore, in order to make health insurance primary for 

automobile injuries, a means would have to be found to provide 

the entire ;driving population with adequate coverage. ·_ At present,· 

the health insurance of 45-50 percent of the population is funded 

throu_gh governmental agencies. This includes Medicare ( 25 percent) , 

Medicaid (15 percent), and that portion of the. population whi_ch 

has no insurance coverage; in the event that these uninsureds are 

adT"ttitted to hospitals and cannot pay their bills, ·the. county 

government frequently pays for them .. If regular health insurance/ 

were ~de . primary for all dri ve~s , ~~me proVisio~ w~ui~.\~~q:t6~tt 
•"• 

.. , , ... ·~-~ _.:-~ £:}tc,-:· . :.: .- -·-~· _··. 

made to relieve the public_ sector of the,burden of that 

the cost of medical expenses asso::iated with automobile 
"' 

At present, because of the v-:,luntary nature of health 

surance coverage. in this country, there are a wide variety 



r 
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benefit packages ava·ilable and a complete absence c:>f the unifonnity 

· which characterizes the automobile reparations system. Presently, 

automobile PIP benefits provide unlimited medical payments for 

all reasonable costs associated with an automobile accident without 

deductibles or coinsurance. No_regular health insurance contract 

even approaches.being this cornpre':lensive. Health insurance coverage_ 

frequently contains a dollar benefit ceiling, often provides for 

.partial. reimbursement of medical costs, and increasingly provides 

for coinsurance and deductibles.as a means of reducing the 

total cost of the coverage. to the purchaser. This in not nece·s­

sar~ly suited to·the circumstances of an automobile accident. 

Blue Cross, for example, usually_provides. for fairly complete 

reimbursement for hospital expenses, but Blue Shield provides·· 

for limited· reimbursement fo_r medical and surgical care~ Auto-

. mobile accidents, . however, are characterized ~ore frequently· 

by medical costs, such as visits to a doctor's office· (not 

reimburseable at all under the standard Blue Shield contract, .. and 

under major medical. only after the payment of a $100 d~ductible) 

than by hospitalization. 

Hea1th·insurance co~tracts are also characterized by a• 
.· .. ·,.:Y~~~::-:< . ,.~ . . c• • . . ··. . . ·:· :-:~('@t~tr!~:::,, 

number of" exclusic>ns _which .might _deprive. the .. automobil.e accident:J1lil@i1 

tradi t~onally excluded by Blue. Cross.· an_d Blue. Shield :·-contrii'cts~/}{ 
. . . . ·- --:_:·· . . - . . . . . . ' -::'.:_~_·,-._-. .· ~:--~:.i>~~~~~>-.. ~- ·-·:_·.-_-~-:".'-''~--~-~:~-§··~~?~~{:'-J:?? 

is· rehabili t~ti6~·- · cc1,sual ty_ insu:r:-ers, .however, have. tradit.ionallt,:£~',: 
. . ' .- . , .• :.::.::·1--·•·· 

: ... -~•;·1Z:;1:;~.~ ~·• 

seen the importance of early rehabilitation, both medical and 

vocational,of the accident victim in terms of the victim's 

\yellbeirig and the cost-effectiveness of such treatments in ·:reducirigy 

the long-term medical and wage loss benefits paid. by the insui::er •. 
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Another area which has been found to be cost...:.effective by the 

casualty insurer but has been neglected by Blue Cross.and Blue 

Shield is 9utpatient care. 

In terms of cost, there do not seem to be. strong indications 

that any savings could be effected by making health insurance 

primary. The lower administrative-cost of Blue Cross insurance 

is not, in fact, shared by Blue Shield. One of the reasons that 

Blue Cr:oss expenses are- low is _._that it merely serves as a conduit 

for the payment of hospital bills and frequently makes such payments 

to hospitals in regular, large lump sums. Blue Shield, on the other 

hand, makes payment to a large number of p1;oviders, which raises 

its administrative costs to two·or three times that of Blue Cross. 

It has been poi~ted out that the Blue Cross method of payment 

precludes any serious, individualized.attempts to discover 

overutilization and overpayment of hospital benefits.· Furthermore, 

it must be noted that if health insurance were made primary in 

automobile cases, .its general utilization (and premiums·) would · 

rise commensurately. In fact, a four state survey conducted 

by the United States Department of Transportation showed a cost 

savings in -the· stcates···where automobile insurance was primari;. 

in 197'2 Blue Cros.i\1ra-Ees'iwere :reduced. $15 . ih' Ne~./::,Jerse/::-1-~ 'recog:·· 

ni tiori ".'·of the ;:>cost ia:Jirigs . ass6ciated ~it:h\'.~akfh:g,::~iit~~6bile~:::In·: . 

surance·primary. 

The payment of benefits by both health insurers and 

casualty insurers in a "wraparound" arrangement would result ip 

a net increase in administrative costs. A double set of files 
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for each accident would need to be kept, and additional expenses 

would be incurred by each insurer in verifyipg ·payments made 

by the other. The administrative expenses for· casualty insurers 

would not be reduced ~t·•c·all by the fact tha:t they no longer paid 

medical expense benefits or paid .them only partially. Their 

administrative expenses_, whic}l includE:_ taxes and loss adjustment 

expenses, are relatively static. In a'ddition,-the payment of 

_claims by two insurers would probably increase the opportunity 

for fraud and duplication of payments. 
} 

Similarly, in term of cost to the consumer, there is 

no indication ·of saving·. Those individuals who did not have 

_regular health insurance coverq.ge wquld have to secure it. Those 

who were underinsured would have the option of securing a better 

policy (which would cost around $500 for a family of four), or 

·.self-insuring in the amount 6£ the. deductibles and copayments which 

their existing_policy contained. To fill in these gaps· would result 

in a larger payment to the casualty insurer for augmented "wraparound1 

benefits. Significantly, however, the securing of a fairly good 
, .. 

health insurance policy for $500 would not provide the comprehensive· 

unl.imited coverage avail.able for the $38.0~ PIP coverage from 
,:• .. • s'''.;·:.~ ,_,-.:.t~ ... ~~:;' 

<\. the · casual.ty :insurer~ .. " i;,,:O· .·.. .•·•· ; •tt ;.i .• .;, ~;\{it&i1~?lJ!;jf /_ .... ·· . . , .. ,. .•·••··••· ·· ;.;\,i,4~,, • 

.. 2?ti••· · .... ·, ~ {s.e~~nd •. P~~f i~i£~f,!roV!l~:,;~jf }}~~;~t,~,i~f.~:~l;'.~t:f re81~r .. 
:::prp policf,'--includfng·wage __ loss ·a.nd other be~~f~ts;,:' by,Blue :::?r::.· 

•'- _,..,._ ·• ,• '¥" 

·cross. ·osten~ibly,-:this would inciude ·uil.limited benefits as does 

the present PIP coverage now offered by casualty insurers. 

T'nis could presumably be offered at a_lower cost because of the 

·lower expense· ratio of medical service corporations. 
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This approach would require Blue Cross and Blue Shield 

to get into many areas in which they are not now involved and in 

which they have no. particular expertise. This would include the 

payment of claims for wage loss, rehabilitation, nursing care, 

and other benefits. 

In Maryland, the Maryland Automobile Insurance Fund, a 

state-owned residual market mechanism, contracted with Blue Cross 

and Blue Shield in 1972 to handle the Personal Injury Protection 

portion of the insurance policy issued by the Fund. After two 

years the contract was cancelled. Officials of the fund suggested 

that Blue Cross simply did not have the expertise required to 

service the policies properly. 

An immediate problem would be the mechanics of. marketing 

automobile insurance policy which contained elements i 9sued.by_ 

·two completelr separate insurers. Aside from the double file-keeping . 

problem noted earlier, both kinds of insurers might market their 
0, . . 

product in a completely different manner. Blue Cross and Blue Shi= ... 1.L.-"'· 

are direct writers, thus, five million New Jersey 

to tr? to contact them direct.ly for the .issuance and servic~-~g _gt~i?' 
thei~}!C)l~ci~(•in8i;a~~ence of agents Or''brolters •. Probf P:h~-;¥

1
i 

:1J{~~J~} ... ~~~is;;;i~~~i:~i?7;:~ enjofi ,~~~~f-all~:. s·,,,c:o,o,~;;~;;,19 
be wiped awaY"j_n th~;;f~c~;_of the monumental task of ·issuing and: 

T • • •; . ~:c:11:\~f~ 
servicing several million ·PIP policies._ 

Furthermore, it is difficult to estimate the effect of 

the burden of unlimited medical payments on the pres~nt 

structure of Blue Cross and Blue Shield. Their reser~ing 
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are presently~ifferent from casualty insurers and would probably 

have to be changed to -adapt to the new set of circumstances·and 

obligations posed by the advent of unlimitedmedicalpayments. 

Furthermore, since they would enjoy a monopoly, there would be no 

possibility of any pooling arrangement for excess losses, which 

would be permitted to automobile insurers under the provisions of 

Senate Bill No. 1380, now awaiting the Governor's signature to 

.become law. 

The third plan has been tried in Michigan and Florida. Both 

states have no-fault laws which provide that the insured; at his 

option, can elect to take a deductible up to $2,000 on his PIP 

policy, and use his existing health insurance to cover that 

deductible. PIP, therefore, becomes excess for ·catastrophic 

losses •. In Michigan this was accompanied by a mandated 40 percent 
. . • • I 

- rollback in the medical. portion of the ·PIP premium, _ a savings of· 

$7 for the average policyholder. For this $7 reduction, however, 

the policyholder faced the spectre of paying deductibles in his 

regular health insurance and in.his major .medical coverage, 

which might. arno~t to significantly more than the small savings 

he _gained. In addition, he ran the risk that certain kinds of 

/ .. · q:a:::;::r::~n=~:r c::~:::s a:p::::ch. is t~!::hl~~-!~k~:r~~:;L? ··'•; 
• might nit s~ek'·early reha;~litatiQn,·· which i~\'t,\~~;(tft'.I!¥ttff~~~/ · 
term cost savings. If his automobile insurer -J..i;'_ not-; .brm:{gh_~~ into 

the case until a later time, oppo::tunity for needed early treatment 

may have been lost. 
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,, Conclusion and Recommendation 

The Commission believes automobile insurers are better suited 

to be, and should be, the primary providers of no...:fault benefits,· 

., with exceptions as currently required in the no-fault law. The 

Commission was influenced by data which shows that in New Jer~~y 

and New York, where automobile insurance.is primary, consu.rners 

have received an average premium cut on their health insurance 

of about $18 a year ·as a result of the primacy of no-fault. Blue 

Cross· and Blue Shield were required to cut their pr~~iw~ by 2 1/2 

percent in New York and 3 percent in New Jersey after the introduction 

of mandatory personal injury protection benefits. 

In addition, automobile insurers have the expertise in 

special kinds of ; __ serious. injuries which are ·uniquely associated 

with automobile accidents, and often their experience permits them 

to act effectively early .on in the tr·eatrnent to bring about 

optimum results. Also, automobile insurers, dealing in these 

problems exclusively, unlike health insurers, have a vested 

interest in working in collateral areas to effect highway and 

automobile safety~ and they are in a unique position to offer 

inducements to. bring needed changes about, e.g.·, as discounts 

for safety features in cars such as air bags. 



-36--

CHAPTER V 

Exclusions and Inclusions Under No-Fault Automobile Insurance 

•While the Commission endorses a no-fault reparation system, 

it al.so real.izes there are limitations to the advantages of such 

a system. For example, a no-fault system may or may not lead 

to a reduction•in the cost of automobile insurance. Although a 

direct reparation program increases the number of accident 

victims who are reimbursed for their losses, there are cost 

reducing features _in the pro·gram which,. depending ·on the type 

of features, may or may not offset the added loss costs.* 

Another advantage, which seems unquestionable, lies in the 

provision of first party insurance benefits based on need rather 

than fault. This may .occur at no increase in costs if lit~gation 

is substantially diminished,·leading to a decrease in legal fees 

and recovery for general damages •. or, first party insurance 

benefits can be provided without a substantial reduction in 

litigation, but at a higher premium cost. 

The Commission beli~ves that the provision of no-fault 

benefits should be premised on a stabilization of premiums because 

of a redistribution of benefits based on need with, ~opefully, a 

reduction in_ l.itigation. A~-- the same .time, it should be recognized 

that no-fault in certain areas. C?,f automobile ins~rance, or_,:a.s .-
~J,i, -.' .,.. .• '.: ,.·~·>-,• :,;•:'.:··:·~.'~>"-.:::.. } .. ,: ::, 

appl.ied to ci3rtain _/classes .of ·motorists t\l'-:or, mot~r _ vehicl.es, . 
',• • ·_ :'• '· . .·,-.. .· • . :-' ,_.:., .. ·, ~,--,'. :: __ .),:~~-•), ·:, .. ::..~~.,·;:•:•;.""\',,'.~-···._ .. ~~-.'· ... ,,,•\,~1:,~·-,1~'.'. 

-···· ·., "·\ .. ~>\.: :· ·:_,<· 

not stabilize premiums, but could increa~e __ them_~· , On :,:,:the. _:-~"t:~-~r .. -­

hand, a denial of no-fault benefits to certain victims of ~tor 

*Although a reduction in bodily injury premiums was a "distinct" 
possibility with the ·introduction of no~fault insurance in New 
Jersey, the Automobile Insurance Study Commission made no 
recommendation for a premium reduction in 1971. The 15 percent 
reduction was adopted by _the legislature as a supplement to the 
no-fault act at the time of its enactment. 

-. .&% ... WM -- auzza 
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. ' 
vehicle accidents may be unjust. 

For these reasons, the Commission has, after careful analysis, 

endorsed. the fact that New Jersey's no-fault law does not.apply to 

automobile property damag~ and commercial vehicles, and r,eaff irms . 

the fact that it was not intended to apply I nor should it,· to motor­

cycles. However, there are deficiencies in the law relating to 

the exclusion of certain injured victims of motor vehicle accidents 

which should be remedied. An explanation of the deciding-factors 

in each case is provided below. 

1. Property Damage 

~, 
Wp.ereas a no-fault plan might reduce the costs of bodily 

injury liability insurance through diminished litigation leading 

to a decrease in ·1egal fees and general damages,· the 

Commission believes the containment of property damage costs 

' 
continues· to depend almost entirely on loss preventi_on, ·e.g .. , 

manda~ory darnageability standards, control. of repair costs, the 

use of deductibles, improvement of highways, more safety features 

on the roads and in automobiles, etc·. This is necessary as the 

defects in the tort liability system that make no-fault praise­

worthy in the.bodily ~njury area do not apply to automobile 

property damage.;-··_.······_ '~ •.. · .,:,_ ;"';-:' ,-.· 

The tort system is :·criticized in- bodily injury cases ·be~}. 

cause it encourages al,us~s of general damages~ allows· double .. :'.::~ .. 

recoveries from various insurance sources~·presents the_ risk 

of expensive litigation; produce_s an inequitable distribut~on 

of benefits~ and clogs the courts. In the area of automobtle 
·~ 

property damage, these problems are not germane. 
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A motorist cannot collect damages for pain and suffer­

ing or grief because his automobile has been destroyed. He 

can collect only repair costs which cannot exceed the current 

market value of-the vehicle. The owner of a·damaged vehicle. 

cannot recover f.rorn two sources~ if he collects from the in­

surer of the driver at fault in the accident, he cannot also 

collect from his own insurer. And if he carries collision 

·coverage and-collects under it, his own insurer will then re­

cover from the insurance company of the driver at fault (which 

also holds down the premium for collision insurance). Finally, 

there are fewer lawsuits and attorney fees in motor vehicle 

·,damage cases tb'an in bodily injury cases.· 

Eliminating the liability system forautornobile damages 

would not offer ·much in the way .of premium savings. · ·. On -the contrary, 

under a no-fault system, the cost for first-party collision may 

actually increas~. 

Conclusion 

The Commission deems it "fanciful, 11 -as did the Automobile 

Insurance Study-Commission in 1971,, to place prope;t:"ty. _loss and: 

. bodily injury loss in _the same ca.teg<:>ry s~ 

impact of no-fault·on costs is conderned~ 

innocent victim of a· negligent rr~otorist· to 

far, ciS <tii~ potential,:i (fF 

And}St'.~"~~~;1i"·;t:he· k•rit, 
assuiite' aii·or. an ... 

appreciable part of his own.property lo~s either.through first 

party collision .insurance or self-insurance would impose a 

financial hardship on the poor and·create an injustice for 

those motorists who must take a deductible because premiums would 

be prohibitively expensive if collision insurance paid from the 
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Also, as pointed out in Chapter three, the fate of no­

fault property damage insurance·appears to be doubtful, having 

been successfully challenged already in Michigan and Florida •. 

. ,In fact, the Commission agrees with the reaso"ning of the court · 

in the Florida case {Kluger v. White, 281 So. 2d. 1 [1973]) 

that there is no demonstrated need for no-fault physical damage 

-insurance. 

Recommendation 

The Commission believes a major emphasis should still be 

placed on loss prevention rather than no-fault insurance.as a 

means of reducing automobile property insurance costs. 

2. Commercial Vehicles and Motorcycles 

Section 2 of the no-fault act pertains to definitions and 

includes that of ."automobile" as used in.the.act {P.L. 1972, 

c. 70, ·amended by P.L. 1972, c. 203: C. 39: 6A~2). '!2\utomobile" 

means: 

- (1) A_ private passenger a~tomobile of a private passenger 

or station wagon type that is owned or hired [rented], and is 

neither used as a public or livery conveyance for passenge~s 

[such .. as , school .buses and taxies J nor rented to others with a · 

driver:. 

( 2) , -A ·motor ·vehicle with a pick~up_-bodyf· 

''" ~ ..--- · ..... ,, ... _ 

( 3) A :deli very sedan, panel truck,· or a camper type vehicle'_: 

-used for recreational purposes, owned by an individual or by a· 

husband and wife who are residents of the same household, and not. 
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customarily used in the occupation, profession or business of the 

insured other than fanning or-ranching. Coverage shall not apply 

when such vehicles are located for use as residences or premises. 

Also, a commercial vehicle customarily used in business, when 

usedoccassionally to hold a camper body for personal recreational 

purposes, is not covered~ 

(4) An automobile owned by a farm family coparternership 

or corporation :which is principally garaged on a farm or ranch and 

otherwise meets the definitions contained in the "no-fault" act. 

It was the intent of the Automobile Insurance Study Commission 

to exclude trucks, school buses, taxies, and other commercial 

vehicles, and motorcycles, from the defini:cion of "automobile. 0 

Thus, policies on these vehicles do not include 11 no-faul t" 

benefits. This policy decision was made after considering the 

effect the extension of personal injury protection· benefits 

to all motor vehicles would have on automobile insurance rates 

in New Jersey. 

There is presently no clamor to extend PIP coverage to commerci 

vehicles~ especially since such vehicles have some form of workers• 

compensation coverage. And it would be exorbitant to extend pr·p 

c~:verage 1:,0 school.a~d.publi~:f?:pses. .,.:· . . 

. .-

·.However,· in -.the_.recent .case of •Hoglin· v. · Nationwide .Mutuat·' 
. ... ..,,):~,:•~' .. ,, 

Insu~ance Company (144 N.J. ~Jp~r. 475 [ 1.976 J), th~·~ .. ~ppeil~te~:'· 
. . -:-::.\\:";-.,-~ . . . - .. '• 

Diyision of the New Jersey Superior Court held that where a .. -

plaintiff was injured when the motorcycle he was operating struck 

an automobiie owned and operated by another, and at the time of 

the accident the plaintiff was the named insured in an automobile 

policy covering his automobile, the plaintiff was an eligible · 
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insured person within the coverage of his personal irijury pro­

tection coverage endorsement. The court held that the plaintiff 

bwas eligible for PIP benefits since the accident involved an 

automobile.. Because of this decision and the fact that present 

PIP rates do not contemplate motorcycle eXJ?Osure, which is very 

substantial, motorcycle PIP coverage is subsidized by·autornobile" 

rates, which are not adequate for motorcycle PIP coverage. 

As a consequence of the Heglin case, there appear to be at 

least three options.which can be considered: (1) increase the 

PIP rate for a vehicle if a motorcycle is owned by any member of 

the insured's household; (2) issue separate PIP policies for 

motorcycles~ or (3) amend the no-fault law to explicitly provide 

that PIP benefits shall not be extended to motorcycles involved 

in automobile accidents. 

The effect of increasing PIP rates for a vehicle.if a 

motorcycle is owned,by any member of the insured's household 

would be prohibitive and probably aggravate the affordability 

and availability problem in this state. Because New_Jersey's. 

Department of Insurance has no separate claims file for PIP 

benefits paid to motorcyclists, there was no data available 

relative to the risk factor of motorcycles covered·by·PIP 

·benefits~ - .H9wever,·. as· an indication of·''the high r:isk ·and ex­

posure of motorcycles when covered under· PIP ihsuran~e, the -.. 

Commission loo~ed to_the Michigan experience~·where motorcyclists 
.. 

are covered for PIP benefits as :;>edestrians. . It examined a 

catastrophic loss report of incurred losses for injuries result­

ing from motor ve~icl~ accidents in excess of $50,000 (since. 
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October 1, 1973, when Michigan's no-fault law took ,effect, 

to August 31, 1977), provided by the Automobile Club of Michigan, 

which is the largest writer of automobile insurance in Michigan. 

out of a total of _231 catastrophic cases, twenty nine involved_ 

motorcycles, with incurred losses ranging from $51,640 to $270,000, 

and PIP benefits paid to motorcyclists averaged $45,000 per claim. 

The Commission believes claim data for motorcycles would probably 

·be similar in New Jersey. 

Since New Jersey's no-fault law applies to private passenger 

automobiles, separate no-fault insurance policies·have never been 

written for motorcycles. In ·Delaware, however, where a type of 

no-fault coverage is provided, with no_ limitatioi,:-i.upon the. tort. 

liability system, rnotorcyles·are covered. To prevent motorcycle 
' . . ' . : ·,. . 

premiums . from being exorbitant' the law. was amended to. permit ... 
- ' \ . . .. . ·• . ,. :.,, ... ' . ~- .,... . ' ' . 

·a deductible of up to $10, 000 -- which is the :It!aximum _for personal 

injury protection benefits. Furthmore, the owner of a motorcycle 

may elect to exclude from such coverage expenses incurred as a 

result of injury to any per~on riding his motorcycle while not on 

a highway and in ~n.Y case o~ injurywhen no other vehicle is in-

. yolved by actual c~~lisio~.it~~r co:t!:act •<;~l~:f.'.~;::~;' ·<.~·~,~•.·. -~>*''~?/:· ., _ ::,N:JiJJ:,:~::,~;w:~~;·1<::,<•'' 

·'"•;:}r .. ~~~~~;~~i~yw,;~i:f ~~%·•~li;~;~~~f iJ.;,~;~r!:;i: ,c:l1'1::. T;rage:~:: '/. 
··for a .motorcycle,,i£:.·; ::;~,: m~myY'.excl.ps;ons /A:re .... wri-t=.}:e~c;i.:g~st:t~heJ 

- .. -. ., ';,::<, ..... : ~-:\;;t\:}iJ?t.7. ' . .... c;c:- · .··:Al;i?itf:: ··:'.'.i::/tl~i~'.~t'.:pt:,1:})::)\~~i!~ii '''.:?tt}iftt5lff:/··~·:c.::<::::\~-.,, .. ,.': ....•... :.: > ··-~--",.; · 
policy .• ··On the. othe:¢ :hand.t)without.-'. exc;:lusionsI}::the q~rmriission':has •; '':· 

. . . -- /' -~' .~: 
. ,::·,.,.':\::::.. 

been informed.that there would prc:>bably be-a virtua1··a.rying.:up of-

the motorcycle ins:urance market as occurred in Delaware when the 

law wen"t:- into effect on January 1, 1972, and which prompted the· 

subsequent amendments to that laws 
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. ' 
The Commission also believes that extending no-fault coverage 

to motorcycles, through separate motorcycle policies, co_uld have a 

very adverse_affect on the cost of motorcycle insurance. The effect, 

according to some estimat~s presented to the Commission, could 

result in a loss of the insurance market. for motorcycles and even 

price motorcycle ownersh,ip out of the reach of most persons, or, 

in fact, encourage the operation of motorcycles without insurance. 

Aside from the cost f~ctor, most motorcyclists use their motor-· 

cycles for pleasure or sporting purposes, off the public ways. ·The 

use of motorcycles may also be sharply curtailed during winter 

months. Moreover, motorcyclists recognize the extraordinary 

hazard involved in motorcycle riding and assume the risk themselves. 

Finally, :motorcycles represent a far greater risk·of harm to their· 

own operators or riders than to any other personss 

Subsequent to the Heglin decision was the decision of Mac 

Iver v. Motor Club of America Companies (decided·by the Super'ior 

Court of New Jersey, Chancery Division, Middlesex County, en 

. :•' 

June 10, 1977, and affirmed by the Appellate Division, A-937-76). 

Maciver involved the same statutory_construction issue analyzed 

~nd discussed in the Hoglin case. However, the circumstances were· 
;·,. ,'.' 

fl%~~::,:: · -r~i:1t . . . . .. f:f0jt€?i~t~~~1f?flti¥lt1t:~li.i. , ; J;f • ,f.,,,;~;~t:0i,Z::n°;~·1i§f. , -. 
~;{[.,' · < The·:· Ma·civer decision;::ae·a.1 t\\vith·>th~~:,·:r;igh1:_ :·of a_· passenger ,-in 

liB~!f ~j_;J'.f~ti~clr•rc~b!!~ iilf 11i~f !?ff !~~~~,;~at'V~~{~!' t!~*'~v~i1~1 · 
::-:-:/ . :::;- .. ',,.:'"5-:<.- '...'._,_ , :·:-··ift:,i. ~--~ ):~:>~~/~_.-.,·.-.1 . 

i.n a collision with an automobile to'r~cover PIP benefits. At.the 

time the passenger owned an automobile covered by a policy of' in­

surance containing PIP benefits. Motor Club contended that the 

~assenger was not "an _eligible injured person" because.he sustai'ned 

:-odily injury while he was a passenger in a· commercial vehicle 
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and not while 11 occupying, using, entering i~to or alighting from a 

private _passenger aut_omobile," although his injuries were the 

result of an accident with an automobile. 

The court ·relied on the disposition of the issue in Heglin, 

which required the payment of PIP benefits to the named insured 

and members of his· family "who sustained bodily injury as a result 

of an accident involving an automobile." Once again, a court 

decision has extended PIP benefits to certain injur~d persons with­

out present PIP rates contemplating their exposure, in this case, 

the risk of being injured while a passenger in a commercial vehicle 

as a result.of a collision with an automobile. 

As a consequence of the Maciver case, which has increased the 

risk exposure of no-fault carriers, there are at least two options 

which can be considered: (1) increase PIP rates: or .(2) amend the 

no-fault law to- explicitly provide that PIP benetits shall-- not be 

extended to passengers in commercial vehicl~s under their own auto­

mobile insurance coverage. The Commission believes a passenger 

in· a com.~ercial vehicle will most often be employed by the owner 

of .the vehicle and therefore covered under workers' compensation. 

Or, the comme:i::cial vehicle· may have medical ·coverage_:for passengers 
' ,_ ~- . . ,,; , . . . ; .. 

I,~.•','' • 

.·: ;,--Other than those employed_ by 

Conclusion 

The ,.Commission believes'· 

the ·vehicle Is 'Owner ' •.,:._:·,~ .. ~~-1~:• -~-, 

/; " · .· ...... - {'.fa:.f<"· ·;Ri~~S··,f'J,;·d/r ··•·• 
--:, . .-,~_;;_~:~f?i\~-::::~•~:'!'-'.~~-~-'· ~ , ·::::,~- .. /~; .. ,--\-1)~--~---. 

the intent. '~i'!!!~!:~;~J);~;t~i:'ii1t 
,,._ •\>;-··,:, • •• 

excluding comme~cial vehicies and s'chool and public b~se:5 _ remains 

sound today. Regarding motorcycles, tr:e intent of the law was to 

exclude them from the definition of "automobile" and.to exclude 

motorcyclists from the right -to receive PIP.benefits und~r a policy 

of automobile insurance, and for valid actuarial and social reasons. 
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With regard to.passengers in conunercial vehicles sustaining bodily 

injuries as a result of automobile accidents, the intent was to -
0 extend PIP benefits only to passengers occupying·an automobile~ 

Again, this was for valid actuarial reasons. 

The Commission also realizes that in both the Hoglin and. 

Mc Iver cases, the courts were interpreting the language of the no~ 

fault law regarding PIP coverage as it is written, and as they 

are bou.nd to do., Therefore, to. accomplish the intent of the no­

fault law as its drafters so intended, and with ·which th~ Commission 

concurs, appropriate_le~islative action should be taken to amend 

the law and clarify the language regarding PIP benefits. 

The Commission_is aware that in a number of cases -New Jersey 

courts have ruled that-the legislature should be able to·restrict· 

coverage to certain classifications of motor vehicles unless-· this 

distinction is shown to be unreasonable or invidious. C See Magier6wski):E 

v. B~ckley, 39 NaJ. Super. 534, 557-59, 121 A. 2d 749, 76'1-63 

[App.· Div. 1956] ~ Fried v. Kervick, 34 N.J. 68, 74, 167 A. 2d .380, 

383 (1961)~ Two Guys From Harrison v. Furman, 32 N.J. 199, 226-29, 

A. 2d 265, 279-81 (1960)~ David v. Vesta Co., 45 N.J. 301, 314-15, 

212 A. 2d 345,"352 [1965]). Unless the ·a.ist-inction i.n New '1"ersey:' 5-::A 

no..:..fault law -- be tween Pfi v~ ie . p~ s~~nge r .. .;J tti;til:iii~; ' rnol~iirgir~ 
, and non-private . passenger automobiles ~- is shown to be inv~~i6tl;:'ti: 

or unreasonable, said· distinction would ·appear· to 'follow· th·~·::,:,Jguia.~: 
lines of prior New Jersey cases and be constitutional. 

Recomme·nda tion 

The Commission recorrnnends the continued exclusion of 

commercial vehicles, school and.public buses, and moto.rcycles· 
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no-fault coverage, and.that no~fault benefits should not be applicable 

to passengers in non-private passenger automobiles sustaining bodily 

injuries as a result of accidents with automobiles. It thus re-

commends -that section 4 of the no..,.faul t act · (P. L. 1972, c. 70, _- as 

amended by P.L. 1972,- c. 203, section 3~ c. 39:6A-4),·be amended to 

read in the following manner: 

39: 6A-4. ·PERSONAL INJURY PROTEC_TION COVERAGE, REGARDLESS OF FAULT 

Every automobile liability insurance policy insuring 
an automobile as defined in this act against loss result­
ing-from liability imposed by law for bodily injury, 
death and property damage sustained by any person·arising 
out of ownership, operation, maintenance or use of an 
automobile shall provide additional coverage, as defined 
herein below, under provisions approved by the Commissioner 
of Insurance, for the payment o~ benefits without regard· 
to negligence, lia)?ility or fault of any kind, to the 
named insured and members of his family residing in his 
household who sustained bodily injury as a result of an 
accident [involving] whil_e;. occupying ·or using an auto­
mobi·le, or through being struck by an automobile while a 
pedestrian, to other persons sustaining bodily injury 
while occupying or using the automobile of the named 
insured [or while using such automobile] with the per­
mission of the named insured and to pedestrians, sus­
taining bodily injury caused by the named insured's 
automobile or struck by an object propelled by-or . 
from such automobile. 

3. -Inclusions 
. . ', . -

_,,,, Under. the _statutory 
,; .. ..~~~ •. . ., _.. ,_. . -~-· ~ /• '- . -._. •' 

injured V"i~_tims .. of n:tot~r 

. provisions of .. -the ·:.-no~faul t ~_19-~, _.·certain 
_- · - ·\?'.f'..,i.·.·,:·:·~?{'t:/;.},::-•-·:·. ___ ·t:'-·_·-·_, .. ,L'.':'·:":; · ·.·, --

Vehicle acCfdents.-:are.~·:-.,in;j:he ·:commission Is 
• 0 • H ~-~,•~-: ~ ,', •,••;:~{:·. ~ •,,_.•.•, • ,•••- •.- .. ,• •·• •' •_.:_,,•:,_:.•_•_·~••·••.·•,.,•,,. ,', 

.. '; i-)~-- '.--.· 

opinion, unfairly excluded from PIP: coverage·· ·simply because of the : 

type of vehicle involved· in an accide-nt or because. of their status. 

For example, PIP coverage is presently not uniformly extended to 

the owners and occupants of all automobiles involved in accidents 

with non-private passenger automobiles, under the automobile insurance· 
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'coverage of the au·tomobile. The Commission found no valid reasons, 

actuarial or social, for excluding such owners or occupants.from PIP 

coverage. Their risk exposure for accidents involving non~private 

_,Passenger automobiles has been anticipated and rates were set 

accordingly. Another ex~ple is that pedestrians struck by non­

private passenger automobiles are not eligible to receive PIP 

benefits under their own automobile_ insurance coverage. Presently, 

they are covered only when struck by automobiles. And "professional" 

pedestrians, who are not covered under any automobile insurance 

policy, are not eligible for PIP benefits when struck by non­

private passenger automobiles. To rectify these injustices, or 

oversights, and at the same time control costs, the.Commission 

endorses the following recommendations. 

Recommendations 

1. PIP coverage should be extended to the owners and occupants 
. ~ .. 

of all automobiles involved in accidents with non-private passenger 

automobiles.* While carriers now extend PIP coverage to such in­

jured parties, the Commission believes it should be done uniformly 

by all carriers. The proposed amendment of section 4 of the no­

fault act discussed above .would eliminate any doubts as to the 

el.:igibilityof owners and occupants of automobiles for.-PIP-coverage 

unde;,, t~e automobiie>~insurancet coverac;i'e?'.6f' 1n autbMbbii:~ '.''1riZrd1J~ci' 
in an accident" with .a·· non~private paii'~en~er · :ciuto~dbi1)f~ 

2. Pedestrians who ar~ struck by non-private-pass~i:J.ger-~uto­

mobiles should be covered under their own automobile insurance 

coverage. 

*Nori-private passenger automobiles as used in this report includes 
commercial vehi~les and school and public buses, and excludes 
motorcycles and mopeds. · 
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3. "Professional" pedestrians ~hould be covered, when struck 

by a non-private. automobile, by a mandatory "add-on" PIP coverage 

applicable to all non-private passenger automobiles. 

·4. If a "professional" pedestrian is struck by an uninsured 

non-private passenger automobile, he should look to the.UCJF 

for PIP benefits. 

5. A pedestrian eligible for PIP benefits under, hi$ own policy 

or the rradd-on" PIP policy of non-private passenger automobiles 
. . 

will be subject to the tort exemption of the no-fault law. 

6. ,In all accidents between private passenger and non-private 

p'?-ssenger ·automobiles or where a pedestrian with hi
1
:s own auto-
11 

mobile insurance coverage is struck by a non-privat~ passenger 

.automobile, it should be made statutorily clear that any insurer 
. . ' . . . ' 

paying PIP benefits·under aut6rttbbile insurance coverage shall be 

subrogated to the rights of the party to whom it makes such 

payments, to the extent of such payments. 

,.,,.,,..­
\ 

( 
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CHAPTER VI 

Medical Costs Under No-F~ult 

Unlimited Medical Benefits 

Prior to the inception of no-fault automobile insurance the 

ompensation of victims of automobile accidents was haphazard .. In 

971, a t.T.S. Department of Transportation study showed ~hat only 

2 per~ent of accident victims with economic losses of $25,000 or 

.ore recovered any tort compensation whatever, and the average 

ort recovery was only ·3opercent of economic loss. Compensatd.on 

o the victims was slow in corning, and the system placed a burden . 
n health insurers, who were forced to pay part.of the losses. Under 

o-fault, benefits are payable to all who are injured in an 

ccident,· and the injured receives payment promptly, us~ally within 

hirty days. 

When the concept of no-fault ins~rance was first introduced, 

s previously indicated, it was generally viewed _·as being predicated 

n the idea of a "trade-off".:.._ i.e., the insured would voluntarily 

ive up certain of his rights ih tort in return for receiving 

epar~t,i.on for his ;njuries and wage loss as expeditiously as 

ossible. Inherent_in such an idea is the·concept that the so-­

alled 11 trade-off" should be balanced; the insured should receive 

1enefits equal to or exceeding the~ rights which he is giving up. 

'.onsequently, ·when no-fault was enacted in New Jersey, the legis­

.ature made the decision to offer the insured unlimited medical 

jenefits; two other states, Pennsylvania and Michigan, did likewise~ 
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As a result~ no-fault medical benefits in New Jersey are payable 

to all, including infants, and extend through a person's lifetime 

in the event of catastrophic injury. 

In practice, these unliro4ted benefits have resulted in in­

surers paying for an extraordinary range of services in certain 

catastrophic cases. Some.examples may be cited to illustrate the 

benefits-which some New Jersey residents have received as a 

result· of this unlimited coverage. In one case a young man be-

came a quadraplegic as a result of an automobile accident. As 

he had no one to care for him, he.would normally have been 

p~aced in a-nul:'."sing home, where the kind of care he needed would 

have been available. The insurer, however, contact~d his parents, 

who lived in England, and they agreed to come to the United States 

to care for him .. The insurer brought them from England, placed 

a $10,000 down payment on a mobile home for them,. and found the 

father a job. The insurer continued to pay the medical bills 

·for the young man, who has _received better and less costly care 

than if he had been placed in a ?ursing home or extended care 

facility. 

In another . case, a young New Jersey woman attending college 

/in New Mexico was ,struck by_ a· hit and run automobile.· She._ sustained 
'·' .. i"-:.::r,

1 
• 

severe brain. dama.ge and partial pi~alysis·;·: and ·was\ sent'.'to 
,.•~,_ -:::_· .. ··_,_.··.·:.·.f·/ ·::./~;;r·~ .. 

hospital, but the insurer did n6.t ·feel she was receiving :adequa~e 

rehabilitative care. The insurer flew her to New Jersey in•a 

specially equipped hospital plane at a cost of $5,000. Her 

parents wanted her to be cared for at home, but their home, a 

small ca:pe Cod-style house, had no bedrooms.on the first- floor • 

. I 

·l • 
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consequently, the insurance co~pany built a $15,000 addition, con­

.,sisting of a bedroom and a bathroom. At the time of the 

initial injury, the docto_.rs' prognosis was. that she would never 

walk. As a result of both the care she is.receiving at home 

and proper rehabilitative therapy, she is now able to walk toa 

limited degree. 

A.side from the. humanitarian aspects involved in providing 

appropriate rehabilitative care for severely injured patients, 

there are practical reasons as well for encoura~ing the ~se of 

rehabilitation therapy. It is estimated that $60,000 in fut.ure 

medical and nursing home costs are saved for eve~y rehabilitated 

spinal cord injury case. Such spinal cord injuries, of cours~, 

are common to automobile accident victims... Therefore, the 

extraordinary.expenses paid for by the insurers in the,examples 

cited above can be ultimately cost-effective • 

. Considerable controversy h~s arisen over unlimited medical 

benefits regarding the effic.acy of offering this kind of carte 

blanche benefit. Many insurers believe it is too comprehensive 

and too difficult to rate because of the uncertainty involved . 
' . . 

.in th~tlong-term cases •. i.,!1any have. ~uggested tha_t the New Jersey 
• • • •~•• .•::: 1~•• • • t''. 0

c• • • \.;_ • • 

·pack~ge_ of benefits is· unwarranted i:11 view of what _they consider.-, 

to be a threshold that is too low to rep.resent a genuine trade-off. 

Obviously, the risk exposure for any insurer is significant.. · ;·. 

The insurance.industry has suggested placing a cap on medical 

benefits, variously set at,,$1O0,000 to $2~0,000, with optional in-· 

crements available to insureds up to a li:rni t of $1, 000 i 000. . In 

•'. 



-52-

light of these proposals, the Commissi0:n believes it is well to 

look at the statistical experience to determine what experience 

shows the effect of unlimited benefits.in New·Jersey to be; and 

whether such a cap would be useful or necessary~ 

In accident year 1975, there were 107,000 PIP claims reported 

in New Jersey. Of that number, there were forty-seven cases with 

an incurred loss of $75,000 or more reported by companies selling 

autc~obile insurance in the state,· and which may be classified as 

being catastrophic. These forty-seven cases had total incurred 

losses of $10.3 million, with $6.8 million representing the aggregate 

amount over $75,000 on each claim. These figures are significant, 

of course, but one should attempt to see the catastrophic losses 

in perspective as part o~ the whole insurance picture •. They 

· represent an extremely small -- 1/12 of l percent -- perce_ntage of 

the PIP claims filed for that accident year. Industry statistics 

show that the average claim cost was $695~ 

Seen·in another perspective, the catastrophic PIP claims 

for accident year ~975 were a very small percentage of the total 

liability losses throughout.the system. Totai New Jersey liability 

losses for that year., including. bodily injury, .. property damage, 

/ and. PIP amounted to $288 mi~lion dollars.:,;_. _Hence< the·.· catastrophic 
. -.. 5~',;.~-\-.:-~ . 

losses for that yea.r - $6.B'miliion ~ represent ab~ut,;:i"-,p~-~cent of 
. ,, ".~·. ,,.,._ ;, 

-.; :· .... ~ .;· ' 

the total losses. In otherwords ,- to el~inate the benefits for · 

catastrophic loss would represent a saving of only 2 percent in.the 

system·as a whole~ this 2 percent, it would seem, is a small price 

to pay for the coverage which it affords. 

= &G WWWLLZL& 
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Consequently, while the catastrophic•J.osses are significant 

in themselves, they do not seem to be overiy burdensome to the 

automobile insurance system. The entire concept of insurance is, 

., after all, the spreading of risk for loss among a .number of 

insureds, and the incid~nce of catastrophic injury is patently 

not so frequent as to endanger the financial integrity of the 

system or to make such coverage unaffordable. In fact, the. 

PIP coverage_ under an automobile policy is, surprisingly 

inexpensive, given the nature of the benefits. Inflation has, 

of course, been responsible for escalating PIP premium costs 

since the inception of no-fault, but the coverage is still easily 

affordable. 

The Commission does not believe that. placing a cap on the· 

medical benefits recoverable is necessary or wise~· A. ceiling on 

benefits creates no overall savings in the economy, but rather 

, shifts the burden to health insurance or public assis,tance~ 

Providing protection against catastrophic'loss is the essence of 

the.insurance mechanism. To a~tempt to place the burden of such 

catastrophic loss on the individual when the cost of such coverage 

is only a few dollars seems absurd .. The potential savings in 

premiums realized from a $100,000 cap are extremely small: :the 
.'::: (~·, .. : 

;;:;)·-::ayerage s-aving has been ~ariously estimated at $3_.qo to $~t:E>O 

:~t}p~r· policy~ 
-~::~i ,t/.1"~·· 
:ltf:. ., ...... :. 

~. ', 

Under the no-fault laws of rriany states, the personal injury. 
- ' 

protection·benefits available are limited~ most proyidemodest 

first-party no-fault benefits in the $2,000 to $10,000 range. 

Aside from the obvious insufficiency of this benefit level 

in the case of catastrophic claims, it should also be noted 
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that low benefit levels s~th as ~hese increase the likelihood 

of third party tort suits which adds more to the total expense 

of the system than the first party benefits themselves~ furthermore, 

under tort recovery, the injured party is not likely to collect· 

the full amount of his economic loss~ As a result, then, low 

ceilings on medical benefits can have the same effect upon the 

efficiency of the no-fault reparations mechanism.as a low threshold .. 

The Uc S. Department of Transpo:r;t~~ion has concluded that 11 under..;, 

wr1ting policy and driver rating class plans are u~likely to reflect 

the no-fault loss minimization ethic until high-benefits, 

no-subrogation no-·fault plans become the dominant form of 

automobile accident injury insurance .. " 

Some problems have emerged in New Jersey with regard to 

unlimited medical benefits; While reserving practices vary, 

in general insurers attempt to reserve a sum from which the 

investment income is sufficient to pay the yearly cost of the 

claim. How much actually needs to be reserved for any· one claim 

is a subjective judgement, of course, and if there is significant 

over-reserving such loss reserves can have an adverse impact 

upon the rates. 
_,.:.. '· -., •. ,) ~ ·: . ~::~ ,-i .~ ,, ''• -:-• ' -' ', 

Smailer ,cornpani_~s with limited ·res_ources \have''.been . se~er~ly:·':\:i:~)fj~~ 

taxed wi''.fh regard . t:' ~;kmmi tting "£-eserves . foi .· ~ita'.lfi~hic · ciaLl:~'.\))'~f1t;i' 
Most small cornpanies-reinsure ex~ess losses~ and have had to pay 

increasingly ·larger reinsurance premiums. The cost of this 

reinsurance, of c~::>Urse, also ul tirnately impacts upon the rate.s 

which companies must charge to their insureds for· this coverage. 
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Accordingly, the New Jersey Depart.rnent of Insurance has pro­

posed a solution to the problem of maintaining large loss reserves for 

-catastrophic losses or purchasing costly reinsurance. Senate · 

Bill No. 1380 has passed.both houses of the legislature and is 

now on the Governor's desk awaiting his signature.· This bill 

limits any one company's direct loss to $75,000; any excess losses 

would be paiq from the _state's Unsatisfied Claim and Judgement 

Fund.· The excess losses from the fund would be pooled among 

insurers in proportion to their market share~ Any amount paid 

into the pool by insurers, in turn, could be passed along to the 

policyholders .. The proposal would thus free companies from the 

burden of maintaining loss reserves and would reduce the need· 

for reinsurance. It is estimated that if this law had been in 

effect ·for accident_year 1975, the over-all rate level for the 

PIP coverage could have been·reduced by approximately·7 percent. 

This solution is, the Commission believes, preferable to 

putting a dollar cap on medical.benefits, as has been·suggested 

by the industry. The approach taken bys. 1380-would_still retain 

the original elements of the "trade-off" -- i.e., unlimited benefits 

._for insureds in return for a limitation on tort recovery --

.and iet provide-· greater-·stability to· the; system by elim~:11ating 

.:·th·J: uncertainties posed:?by, offe~ing ~uch -~pmpreheri~ive benefits_ •. 

The Commission believes that the concept of providing 

unlimited medical benefits is a fundamentally sound one, and 

with some of the modifications discussed-above, should be 

continued in Ne·,; Jersey. Prompt and complete reparation for 

injury is, the Corr.mission believes, a key component of the . 



-56-

no-fault concept, and every effort should be made to re·tain it 

as part of our insurance system. 

2. Fraud and the OVerutilization of Benefits 

Since the inception of no~fault insurance in New Jersey, 

there have been.allegations of fraud and overutilization of 

benefits. It has been suggested that the nature o~ the 

unlimited medical benefits package and the relatively low 

tort threshold have exacerbated the problem. The Commissiqn 

has. seen some ~vidence which would indicate that sometimes, 

.at least, people are receiving excessive treatment for minor 

injuries. The problems which exist in the system seem to lie 

more with. charges for professional servi~es than with hospital 

costs. Hospital ·costs are monitored by both state and federal 

agencies on a regular basis. 

At present, insurers have littl~ recourse if they belie~e 

that an individual is receiving either more. treatment than may 

be necessary or the wrong.kind of treatment. Furthermore, the 

present requirement that insurers pay claims within thirty days 

gives ,:;them little time to investigate pc)SSible cases of;::fraud. or 

· c;,,,lttt overu~}Jizati~n. of benefits. : 

that·}tthis " 
· · :{FiZ·:'.::; · 

problem might be dealt with, such as the establishrnen~(~'t a 

division within the Department of.Insuran~e to investigate 

fraudulent claims, verification of medical bills by the doctor -and 

patient, and the prohibition of the practice of "two-tier billing, 11 

·which is the billing by doctors of different sets of ·fees 

.New Jasey State Ubraey 
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to their regular patients and to third-party payers. 

Eventually, the Commission adopt_ed three recommendations 

which it believes will eliminate some of the abuses-which 

"presently exist. These recommendations are·: 

1. The establishme"nt of Regional Claims Review.Boards for 

injuries covered under no-fault insurance. 

2. The establishment of a medical fee reimbursement schedule 

for injuries·covered under no-fault insurance. 

3 ... Modification of the thirty-day claims payment period. 

Regional Claims Review Boards 

The Commission recommends the establishment of Regional 

Claims Review Boards for injuries covered under no-fault insurance. 

These boards, appointed by the Commissioner of Insurance, would· 

consist of physicians.and public members. They would not be peer 

review boards in that their membership would be broad-based. 

Case_s involving overutilization of benefits, fraud, or differences 

of opinion regarding appropriate treatment for automobile related 

injuries could be brought before the boards by.either party to·the 

dispute. The boards·would hear evidence, call witnesses, and make 

the;i.r'_decision based on the facts brought -before them.··'. 'Decisions 

t1tJ~i boa,~~;/o~~,1/'e appealable to ·the superior courtJ\ eaS~fiY"~f~S 
"' in which f.r'aud iS suspected would be ref erred . to the A~~:;:Eiii?\;]1:{ 

,·--:-7--

·_General.· 

This approach would provide a workable mechanism to deal· 

the problems of fraud and overutilization of benefits 

no-fault insurance. It is hoped that the mere existence of the·. 



-58-

boards would be a sanction against the abuse of the insurance 

system by professionals and patients alike. 

Reimbursement Schedule 

The Commission recommends that the Regional Claims Review 

Boards be given the authority to establish a reimbursement 

medical f.ee schedule for injuries covered under no-fault insurance 

in• the region in which they operate. The Commission believes 

that regional reimbursement schedules are prefer_µble to state­

wide schedules because they will reflect regional.differences 

in medical costs. 

The Commission believes that such schedules are needed as 

a means of containing costs. There have been a number of 

allegations· that professional fees are higher when a third party 

payer is involved than when the fees are charged to private 

pa~ients. At present, an insurer has no recourse but to pay 

whatever bill is presented by the physician, chiropractor; or 

physical therapist. 

The Commission recommends that reimbursement medical fee 

schedules be extablished similar to the ones used by Blue Shield.· 

A schedule of· the most commc:>n,-.procedures , cbuld be. drawn .:up and: 
~., + I~ • I':·•;; ' 

reimbursement rate fixed. An insurer_···would. '.:'riot be. ·obliga'-ted 

pay a higher fee for such services than that established_by.the 

regional board. ·This procedure would put an effective "cap" on 

medical fees, and would enable thE~ insurer to assess costs more 

accurately. 

If a reimbursement schedule were to. be adopted,, some· pro­

vision should be made for procedures and treatment which do 



not appear on ·the schedule. This could be done in a nurnbe~ of 

ways, including referring the questio~ to the board for review. 

Alternatively, procedures not on the schedule and billed to an· 

"insurer could be subject to appeal to the review boards if the 

insurer did not consider·the charges to be fair. 

Modification of the Thirty-Day Claims 

Payment Period 

In its investigation of the problems of fraud and the 

overutilization of benefits tinder no-fault, the Commission has 

determined that the requirement imposed by present law for 

companies to pay claims within thirty days tends to preclude any 

systematic attempt by insurers to investigate claims •in order 

to detect these abuses. Accordingly, the Commission_recorranends 

that the time period for the payment of claims be extended to 

sixty days. -

Conclusion and Recommendation 

The Commission recommends that the unlimited medical 

benefits provided by present law be retained, and that the 

liability of any one company be limited to the first $75,000, 

?,;/iwith _the amount over that being pooled _among all insurers 
ft::_:,· .<-
~;:f and paid out of the state's Unsatisfied Claim· and- Judgement 

<t· Fund. -

In order to contain medical costs-and prevent the over­

utilization of medical be_nefits provided under no-fault insurance, 

the Commission recommends the establishment of Regional Claims 

Review Boards, which would have the authority to establish re...; 
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imbursement medical fee schedules for injuries covered under 

no-fault insurance. 

In addition, the Conunission recommends the extension of the 

claims payment period from thirty to·sixty days, in order to give­

companies a better opportunity to investigate claims which may 

be fraudulent. 
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CHAPTER VII 

THE TORT TRESHOLD: PURPOSE and TYPES 

Current no-fault la\-is, as discussed earlier, have both cost­

increasing and cost-reducing provisions built into them. The ex­

tension of first-party coverage to all drivers who do not have it -

will, obviously, result in greater benefits, but will also create 

greater costs resultin,g from the broader access to recovery for 

economic losses by all accident victims regardless of fault. For 

this reason, no-fault plans -- in the area of bodily injury -- offer 

several ways to balance tpe factors leading to cost increases. The 

most important factors are those which stipulate that a dollar limit 

must be exceeded, or a type of injury or death must be incurred, be­

·fore a lawsuit for general damages may be fi~ed~ General damages 

_· Involve_ payments for p·sychic loss or the human misery ;resulting 

.from grie~, disability, disfigurement~ and pain and suffering. 

The liberal no-fault benefits of New Jersey's law ~re to be 

balanced, for the most part (disregarding premium increases), out of 

the cost reducing restriction, or tort exemption, it places on tort 

recoveries. That is, a. victim cannot sue for general damages if 

;~ is iri.jury is confined to •.soft f issues and meidical. expenses, ( ex-

1::~i~· ::iii:::a~:::y :a:: ii~~[o:i:::0:::c r::::::b:[ea:J:~ . 
necessary treatment of the_injury, or unless his injury re~ 

sults _i~ death, pennanent disaJ?ility·, perrnanen~ signifi~ant 
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disfigurement, permanent loss of a bodily function or loss of 

all or part of a body member* 

The two main techniques that have been adopted or proposed 

up to this point in the area of tort exemptions-as means of 

limiting general damages are the_ "dollar" threshold technique 

and the ."descriptive criteria" technique. A "dollarn threshold 

can be viewed as a barrier solely in terms of the.dollars ex­

pended. This is the case in New Jersey's no-fault law with a 

$200.00 threshold and in eleven.other states with specific 

dollar thresholds varying frori1 $400. 00 to $2,000.00. ** However, 

it is ~eally not accurate to describe the thresholds.of the~e 

states, including New Jersey's, as simply "dollar" thresholds. 

All of them also describe verbal exceptions to the tort exemptions. 

It would be more·precise to describe their .thresholds as mixed 

dollar and verbal thresholds~ 

A "descriptive cri te~ia II employs a '.'verbal II threshold, i.e. , 

a victim can sue .for general damages only-in-the .case of death, 

serious permanent disfigurements, or total disabii"ity for a 

fixed-period of.time. Florida, Michigan, and New York·have "verbaln 

.,,,, thresholds, and ·-there is at least :one federal prqpqsal::: __ (S· 1381}---. 
::?)~/. _. >r~-:,·, - · · '.>t?: • 

. ,.·/'l~-_._:.·_::_;_~.:_. __ -:: .. :.<< '·:.i,~.-----;· ·_,_,,,_·:.;.. .. ,, ' :~,~~~t.;\;-~ .. 

*Bodily injury confined solely to . soft tissue, 'fcir purpos~s 'off/ : . 
the act,• means injury · in the form the sprains, -strains,· ¢ontusions, -
lacerations, bruises, hematomas, cuts, abrasions, scrapes, · •. · · · 
scratches, and tears confined to the muscles, tendons, ligaments, 
cartilages, nerves, fibers, veins, arteries and skin of the human 
body. 

**Connecticut: $400: Colorado, Gt=Orgia, Kansas, Massachusetts, 
Utah: $500: Nevada, Pennsylvania: $750: Kentucky: $1,000: 
Hawaii: $1,500: and Minnesota: $2,000. 
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which contains a "verbal" threshold.* The development of the 

"verbal" threshold has been explained, at least in part, as an_ 

effort to overcome the ~roblems of fixed "dollar" thresholds, 

e.g., inflation eroding their effectiveness as cost savers~ 

having been originally set too low~ and becoming targets for injured 

persons to "shoot" at, thereby encouraging unneeded or marginal 

treatment in order to raise medical costs beyond the threshold. 

A problem with the "descriptive criteria" or "verbal" threshold 

is that of identifying different criteria that are equal in terms 

of the severity of injury. If a statute fails to do that, it will 

be "inaccurate" because it would treat injuries that are reall;.y· 

equivalent differently or give the same treatment to different 

injuries that are not really equivalent. 

The Issue 

The Commission recommended in Chapter II that a no-fault 

automobile insurance system -- •in a generic sense -- is con- · 

ceptually and practically sound and should be maintained in New. 

Jersey. Furthermore, since the determination 0£ fault -has become 

more· costly and technically difficult to prove, the tort -~y~t~._;;;.>l ____ . 

Shofid OnJ_)' ~e preserved f()tcertaiiltypes. of perSorlal i.rf?:~i13s,,,.~f)}t~,;;;~ 

(atid.prope;ty damage claims} and have as its objective· t~fi{strike .. a? . 
. ;: ... :.y·)<·~.;•·j,,_._. • .,•,, •• • ,.., .. : - >~:;:'J~ 

· ~-: ~:. :\;:/ ;.: ·_ :· _ ~ ~--: :;_.<i~H-;r,:~\\'. 

*S~ven states -- Arkansas, Delaw:1re,·Maryland, North Dakotas, 
Oregon, South Carolina, and Tex:1s -- have statutes that add a 
no-fault provision to the existing system of repar~tions .. but 
still preserve all tort claims. 

.;_.. 
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balance between equity and justice; and what i-s socially and 

personally affordable. 

The Commission has attempted to measure the 

effectiveness and soundness of the present New Jersey no-fault. 

threshold against this objective. Before analyzing the 

effectiveness and soundness of the $200 "soft tis::;;ue injury" and 

"verbal" threshold, however, it is important to understand the p~o-

posed alternatives the commission considered: 

1. Reta~n the present $200 11 soft-tissue" injury and "verbal•~ 

threshold. 

2. Increase the present. $200 "soft tissue st injury thresho.ld 

and/or change the "verbal .. threshold. 

3. Establish. a straight "dollar" threshold. 

4. Establish a "floating dollar" threshoid.tied to.the 

annual Consumer Price Index and to be annually adjusted by 

the Commissioner of Insurance •. 

5. Establish a "straight verbal" threshold 1. 

6. Establish a "verbal" threshold with a disabi_~_i_ty time 

period.·_ .. 

Ali ·· of the proposed · ai tern a ti Ves :i.I'l.vol ve .•,ffa~{,~,:ls~~t;;:).. ti;t;;f' 
;\b,_: · · ~;··· · ··· ,_;)t~i)/:r;6/-~~:}!b.~t:·.i'.\ '.. : .. :\:·,,,,_:.:,:::-::;_. -

wha't a ~ew dollar amount should 'b~- for the fldollar."-.; threshold-", 
, ·, ::::::::·:·: <\C}-1;~/. ·-: .. 

or agreeing upon a "verbal" descr~ption of exempti<?n.s· from the 

prohibition in bringing a tort action, or in the case of a 

disability time period, a specific time period beyond which an 

action in tort would be possible. 
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In Search of the 11 Right 11 Threshold 

At a public hearing of the United States Senate Commerce 

Committee in June of 1977, .U.S. Transportation Secretary Brock 

Adams cited New Jersey's· no-fault system as "not one we would 

choose for a national model". Adams stated that the _$200 threshold 

(in medical bills for soft-tissue injuries) employed in New 

Jersey I s law · 11 simply does not work". 

In ~esponse to· a letter addressed to him by the Chairman 

of the Commission as to how or in what manner the 11 dollar 11 threshold 

"does not work, 11 Sec_retary Adams replied: 

While it is true that even the $200 threshold 
in New Jersey succeeded in lowering the proportion 
of automobile cases entering the tort system, this 
reduction does not seem to have been suffiGient to 
offset the cost of increased benefits. It is my 
belief that a strong verbal threshold will con­
tribute substantially to the efficiency of auto­
mobile insurance as a compensation system. 

In search of conclusive evidence as to the pros and cons 

of yarious thresholds, various Commission members met in 

Washington, D.C., on September 7, 1977, with, first, U.S. 
--

Department of Transportation people and, later, aides to the 

U.S. Senate Commerce Committee. While not favoring a "dollar·0 

thi::e.shold, especially New Jersey's threshold, and "sup~orting a 

·. "verbal" threshold .{as cont~ined -in S. .. 1381) ~-- .both. the ·ooT. 9-nd 
'.;;;:,: 

Committee staff.people pointed out that they did not really know what;.: 
' ' . . ~ ' . - . . 

the effect of a "verbal" threshold would be on automobile insurance 

rates. At both meetings, ultima~ely, the Cormnission members were 

told that the threshold is a "value judgement question," i.e., 

a search for a just, better, and more equitable system, which can-
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not always (if at all) be demonstrated a priori by data. 

In pursuit of its objective to arrive at cost saving es­

timates of various thresholds, several members of the Cormnission 

also met in Michigan with Insurance Commissioner Thomas 

Jones and members of his staff, as well as representatives of 

agents and insurers writing automobile business in that state, 

to discuss Michigan's no-fault experience. Michigan's no-fault 

law, which went into effect on October 1, 1973, allows suits 

only if the injl:lred person "has suffered death, serious impair­

ment of body function or permanent serious disfigurement." 

Commissioner Jones and his staff completely supported the 

concept of a "verbal 11 threshold, although they suggested that ex­

perience indicate the Michigan language needs to be modified. 

Jones indicated that he did not consider the tort liability system 

to be the best method of allocating the premium dollar in 

order to direct maximum benefits to the insured. He noted that 

the use of litigation to gain compensation for economic and non.­

economic loss for minor injuries was an inefficient use 

of the automobile reparations system~ and that, as. a matter of.,_ 
/, 

· __ philosop~y '. · 1:-h~.' no~fauit . app:r:oach 'gave the ·.insured. better cornp~n~ '_, .·-
: ,I ew,_: )~~: :_ ••.: ;• ~ '. 

'sation 'and· p;ovided the optimtim u~e of. the pr~rru~''dolf~r: 

Similarly, he and ':his staff expressed the view tlia.t under a 

no-fault system the right to recov.ery in tort for non-economic 

loss should be greatly restricted,· particularly if the insured 

is entitled, as he i~ in Michigan and New Jersey, to un-

limited medical benefits. Under this approach, a lar_ger portion 

of the premium dollar is used for-direct first-party 
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benefits. The Michigan of.ficials supported the idea of a 

"verbal" threshold, which limits pain and suffering suits to 

: only the most serious cases, as the means by which t:he goal 

of limiting tort recovery,· and the ref ore maximizing the 

efficiency of the premium dollar, can best be realized. 

The Commission was not satisfied to answer the question of 

the effectiveness and soundness of New Jersey's present.threshold, 

expecially as it compared to other thresholds·, with value judgements 

alone. Therefore, the Commission took another approach _in 

attempting to explor.e the effects of various thresholds on auto­

mobil:e· insurance rates in New Jersey. It ·solicited the comments 

of the leading twenty companies wr.iting privat,e passenger auto­

mobile insurance in New Jersey. A letter was sent to the companies 

asking them to comment on the Michigan, New York, and u.s. Senate 

Bill 1381 "verbal 11 thresholds, as well as, ,the effects of a $500, 

$100.0, and $5000 threshold on rates in New Jersey. 

The f.ourteen responses reflected a consensus that it is 

impossible to predict with any degree of certainty the quanti-

tative effect of subjective "verbal" thresholds versus monetary 

thresholds. One reply stated that the "true impact of·a verbal 

,/, th~J~hold can only be rneas1.1red by its interpre:tation . and·. 
•·'. 

application as a standard on actua.:l ca~es .. " There was also a 

feeling that while a "verbal" threshold {or even a stricter monetary 

threshold), to the extent it limits application of residual bodily 

injury coverage to only the most serious cases, would have a 

salutary effect on residual bodily injury premiums, there are 

·too many variables to make it possible to predict, with·any 
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accuracy, the specific impact on over~all automobile insurance 

premiums arising from the selection of a particular threshold~ 

Among these variables are the severe impact of-inflation, 

particularly on crash parts, labor costs, and medical costs: 

income replacement· costs (as wage levels rise)~ the enforcement of 

speed limits~ the availability and cost of gasoline: and the size 

and safety features of motor vehicles· and highways. 

Two responses did indicate that, in spite of these variables, 

if the New Jersey no-fault law were amended to contain a verbal­

type threshold as contained in the federal no-fault standards 

. bill ( S 1381.) , there would be, "hypothetically, " a savings of. 

approximately 5 percent of the present average rates for fu11· 

cover~ge (residual bodily injuryliability, uninsured motorists, 

personal injury protection, comprehensive# and collision). These 

same responses indicatedthat,theoretically, the answer would be 

the same d.f the threshold used in Michigan were applied in New 

Jersey, although it recognized that the language-used in the 

Michigan threshold may·present some serious problems. Finally, 

both commentators indicated that a medical° expense thresholq of. 

$5, 000 could·, .. hypothetically, . yield r:-esul ts quite close to the 
. . 

verbal thresho~d.sugge.sted in S 1381. AnythingJ-ess.than a $5,000 
. · .. ·\ ,... '_·>· . ,_ 

th.reshold wpuld. ::r~maip.-'a "te1r51e~ 11 ·_.to. --~hoot' at·:_ iri~/a t.temptiri9~ tq · 

surpass the . limit am:! .br_ing·' axi :;~c.tion: in ·-t~rt.~: 
·_ . ~> ~ ·. .. . .. . . ~ .: ' 

. , ~ . :, ., '• . ·, :-- ·.::; : . 

In spi~e of a lack. :of supportive actuarial data regai:'<?-ing-. 
.. . . 

the cost saving.impact of various threshoids, .the :consensus of 

the responding fourteen companies was in support of a strong 

11verbal" threshold. The feeling was best expressed by the.state-

ment that "no-fault will not work properly and deliver the benefits 
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,:r;t2quired at a reasonable cost until access to tort is limited 

to those relatively few who sustain truly significant injuries 

and economic loss. 11 

Comments on the effectiveness and soundness of New Jersey•~ 

$200 threshold were also expressed at two public hearings held 

by the Commission July 21 and July 28, 1977. One opinion criticized 

the lack of meaningful restrictions on lawsui~s in New Jersey's 

no-fault law. Liability actions have not been adequately 

curtailed for enough injuries and the cost of litigation and 

other functional costs associated with the liability system 

have not diminished to the point necessary to adequately offset 

the cost of the laws "generous" no-fault benefits and to have a 

major impact on residual bodily injury liability- ratesG This 

opinion doubts that there can be both a "traditional tort system 

and a gen_erous no-fault system operating at the same time. 11 A 

contrary opinion argued that there should be n.o chang_e in the 

present threshold until (and unless) the insurance industry_ 

submits proof that denying automobile accident victims their 

just compensation for pain and suffering will result in a 
--

substantial premium reduction .and will increase the availability 

of insurance. 

Th~:, New Jersey ExPeri!ence 

The_ .commission·; soon realized that: .. :it .. could--judge.-:."the :success··-

of this state's threshold. only by looking at-the experience .in 

New Jersey. Therefore, it focused its attention upon five sets 

of data it considered to be relevant to the threshold in New Jersey: 

(1) a comparison of the average insurance cost per car of companies 

-using.rates of the Insurance Services Office, for 1972 and_l977 

(as of October 25)~ 
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(2) a comparison of the private passenger liability insurance 

experience of all companies for accident years 1972-1975; (3) trends 

in the filing of automobile negligences cases before and after the 

enactment of no-fault legislation; (4) automobile negligence 

money judgments before and after the enactment of the no-fault 

law; and (5) data compiled from paid claims files on auto­

mobile bodily injury liability claims during a recent period 

to determine the nature of injuries and the cost of the various 

claims. 

. t ' 

:t.: .. 
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1. Comparison of the Averaqe Insurance Cost Per Car: 

Companies Using Rates of ISO (Prepared bv the· N .. J. Department 

of Insurance, 10/25/77). 

Bodily Injury 1972 10 (._2 5 t_7 7 Change 
15/30 Limits $74 .• 29 $70 .18 -5.5% 

Personal Injury 
Protection/ $40. 92 

$5,000 Medical 
f 12~ 52 Payments 

TOTAL $86~81 $111.10 . +28.0% 

Property Damage 
$5,000 $ 38. 34 $ 57.33 +49. 5% 

.TOTAL LIABILITY $125.15 $168.43 +34.6% 

Collison $100 
Deductibl·e $63.30 $133.13 +110.3% 

Comprehensive ACV $19.57 $31.94 +63.2% 

TOTAL PHYSICAL 
DAMAGE $82.87 $165.07 +99.2% 

TOTAL ALL 
COVERAGES $208.02 $333.50 +60.3% 

Note: Eodily Injury rates were reduced and Medical Payments charges 
were eliminated January 1, 1973 

A review of the average insurance costs per car indicates that 
- . 

the latest cost of automobile insurance breaks·down to $70.18 for 

bodily injury premiums and $263 .32 for other _premiums·<» 

· of the · total premium of _ .$333. 50 is attributable to bodily injury . 
. . ; ... '.· :: ~,, ~ . ·; .. ~ ~- ' 

·law"::,uits. Thi·s raises the question whether bodily :injury lawsuit~_:;;{} 

are really that responsible for the · increase in total premium from, ·) 

$208.02 in 1972 to $333.50 in October,· 1977, in light of the fact 

that only 21· percent of the premium dollar is for bodily injury. 

The Commission considered the followi°ng: 

At a publ~c hearing in Trenton on July· 21, 1977, a repre-
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sentative of an insurance association stated that a large per­

centage -- maybe 90 percent as a rough guess -- of the losses that 

insurance companies have experienced in the last few years is 

from inflation. 

Between 1972 and 1977, the premiums ·for total physical 

automobile damage went from $82.87 to $165.07, an ~ncrease of 

99.2 percent, reflecting the increasing and inflationary cost of 

automobile property repairs and parts. 

Statistics furnished by the automobile insurance industry it­

self indicate. that since 1970, the cost of medi.cal care has in­

creased ~pproximately 60 percent, and the cost of a semi-private 

hospital room has increased 97 percent. 

As previously stated, the average cost for bodily injury 

coverage was $74.29 _in 1972 and is $70.18 today, or ·a .decrease of 

5.5 percent. Th.is represents the only area of automobile insurance 

costs in New Jersey that has decreased over the past five years. 

2. Comparison · of the ·Private Passenger Liability· 

Insurance Experience of :All Companies· For Accident Years 1972-1975 

(Prepared by the New Jersey Department of Insurance) 

/ Probably the most useful '.point bf comparison for. pre-:no-f a'lll_t · 

( P/}~r·•··. to/~nuary··.··• {•··· .197 3) •,i::~o-f aul:'.~;\e~~e~· .· ... 5-s\i,ili~}~~\f; 
quency. The claim ·frequency from 1972 tC?:.'1975. for. residu~~,: bodily 

.,,~ 

injury coverage ·has decreased by approximately 60 perce~t·, i.e.:·~-••· 
from 2.37 claims per 100 cases i':"l 1972. to less than 1 claim .. (.84) 

per 100 cars in· 1975, the latest year for which industry data ar~. 

available. [The term llaccident year" includes losses paid be­

tween_January 1 of one year and March 31 of the following· year 

on all accidents that occurred between January 1 and December.31, 
w :m:m:sa m 



plq~ loss reserve~ on such accidents valued as of March 31.] 

These data support the observation that no-fault has 

succeeded in reducing the rn .. tmber of cases where injured persons 

have to resort to the tort system to obtain recovery for their 

losses. On the other hand, close to 90,000 claims are made 

annually under the personal injury protection coverage of 

no-fault compared with only 32,000 claims _under the much more 

limited medical payments coverage ·that existed prior to no-

fault. It thus appears that the change in the reparations 

system.has also accomplished the objective of bringing recovery for 

·economic loss to more people than was available under the old 

tort system. 

Based on data supplied by the National Association of Insuran~e 

Commissioners, the decrease in New Jersey's claim frequency under. 

no-fault insurance (for residual bodily injury) compares with 

other no.;..fault states in the following manner: 

State 

M4.chigan 

Hawaii 

Colorado 

Minnesota 

Connecticut 

. Flo'rida .·.·· 

·Kansas· 

Nevada 

New York 

Utah 

Oregon 

Georgia 

Marvland 

After (number of no-fault 

2 years 

1 year 

1 year 

1 year 

3 years 

.. ' 
years 

2 years 

2 years 

2 years 

4 years 

l year 

"2 "'- ro. ~ ..,.r:!! 

years) Decrease 

89% 

79% 

73% 

71% 

67% 

53% 

49% 

46% 

22% 

21% 

1 ':2oL 
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3. Trends in the.Filing of Automobile Negligence Cases 

Before and After the Enactment-of No-Fault Legislation 

(Data provided by the _N.J. Administrative Office of the Courts) 

Law Division-- Superior and County Courts· 

Examining the latest data available for the Law Division of the 

Superior and County Courts, auto negligence cases added for court 

years. 1970-1972 amounted to 53,289 out ·of a total· of 96,758 of all 

civil cases added. For court years 1974-1976,-auto negligence 

cases added amounted to 47,533 out of a total of .105,355 of all 

civil cases added. Thus, for the three full years prior to the 

enactment of this law, auto negligence cases represented~ 

percent of the total civil caseload added, while, for the 

three full years after the enactment of this legislation,·auto 

negligence cases represented only 45.1 percent of the total 

civil caseload. It should also be noted that the number of auto" 

negligence cases added averaged 17,763 for 1970-1972.(pre­

enactment) and 15, 851 for 1974-1976 (post-enactment)ca 

Court ·~ear·· 
Ending 

August 31 

1970 
1971 
1972 

1973 

1974 
1975 
1976 

18,772 
17,981 
16,536 

16,343 

·1s, s91 
·15,956 
16,006 

33,6~6 
3~,l90 
30,922 

31,595 

32,168 
36,201 
36,966 

Cases Added 

S5 .. 8'\ 
55.9\ 
S3 .. 5~ 

51. 7\ 

-~8 .5% 
.C4.l~ 
43 .. 3\ 
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.county District Courts 

Examing the latest data available for the County District Courts, 

total auto negligence complaints added (including reinstatements) for 

court years 1970-1972 amounted to 89,076 out of a to~al of. 

692,252 of all complaints added. For court years 1974-1976, 

total auto negligence complaints amounted to 52,192 out of a 

total ot 835,522 complaints added. Thus, for the three years 

• prior to the enactment of this legislation, auto negligence 

complaints represented 12.9 percent of the total complaints 

added, while, for the three full years after the enactment of 

this legislation, auto negligence complaints comprised only 6.2 

percent · o~ __ -the complaints 'added in the District Courts.. It 

shoul~~also be n~ted that the number of total _auto negligence 

. · complaints added averaged 29; 692 for 1970-il972 (pre-enactment) 

and 17,397 for_l974-1976 {post-enactment). 

Examining~ auto complaints filed (including transfers 

and excluding reinstatements) a similar pc;ttern emerges of a 

decreasing proportion of auto negligence cases to total District 

court complaints added~ New auto negligence complaints filed 

for court years 1970-1972 amounted to 69,265 out of the total 

of 692,252 complaints added._ From court years 1.974-1976, ~ 

__ auto.:;.negligence complaint~ ___ t:i.Ji9-/ alilOUI}~-~~- _i;c>, .. ~Q, 817 . out :of. the , .. '·'. •.i>if'.::/:,'· • , .. ,. ·• . .·· ;;• .. r-.·_• ,. • · .. • ., ,... •. . . •• "·<, . 

to-t=:~! of·· 835·, 522 coµiplaints ac!_ded... . Accordingly, for· the. threE=, . 
'';:••; __ r;;·,;-::(• 

years prfor to the enactment e>f : this law·,_ nevi· ~:uto negligence· 

complaints represented 1·0.0 percent of the total filings in the : ..... 

District Court, while, for the ~~ree full years after the enact-

ment of "no-fault" new auto negligence complaints represented 

4.9 percent of the total filings. The number of~ auto 

negl~gence comp~aints averaged 23,088 for 1970-1972 (pre-

enactment) and 13,606 ;for 1974-1976 (post-enactment) .• · 
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CO: i :: 7 ·~• D : S :· :1 IC':' C' ~ • : '.:TS 

__ ,~·,:-.1p l.': t n t-:; F i.l;~. :_ ·-. 

Toto1l Total 

tiew Auto 
Neg. Complaint!J 

As Percentage 1 

Cour::: Year 
Ending 

Filed 
(Including 
Transfers) 

Inactive 
11.uto Neg. 

Co:nplaints 
Added 

1'.utC'I Neg. 
Complaint,; 

O! All Of 
complaints All 

Total Of 
Complaints 

Totnl Auto 
Neg. Compl.lir 

All' r'tlrcontAc 
ot Totd OJ 

All Comr,laln1 
Added August Jl Added 11.d<ied Added 

1970 
l9il 
1972 

1973 

197.; 
1975 
1976 

23,120 
23,714 
22,431 

20,292 

15,940 
13,154 
11,715 

5,503 
7·, 412 
6,896 

6,333 

·s, 04a 
3,480 
2,847 

28,623 
31,126 
29,327 

26,625 

20,996 
16,634 
14,562 

215,491 
237,548 
239,213 

251,743 

260,664 
280,941 
293,917 

10.7\ 
10.0, 
·9 .. 4~ 

8.1, 

6.1, 
. 4. ,, 
4.0~ 

13 .3' 
·lJ. l\ 
12.3~ 

The caseload data for the courts support the conclusion 

that the proportion of automobile negligence cases. relative to 

the total caseload has diminished since the "no-fault" law went 

into effect. This is true both in the Law Division of the 

Superior County Courts as well as in the County District Courts. 

The number of auto negligence cases filed has decreased also:· 
I 

and there has been·a slight decrease in.superior·court· auto ·negli-

gence cases added and a substantial decrease iri complaints filed 

in the County District Courts. Cou~ty-by-county data also follow. 

a consistent pattern: the proportion of auto negligence cases 

added relative to the total cases added has decreased in both 

civil courts for every county . 

. Although these decre~ses·have occurred since the·"no-fault" 
- . • •. . . . ! -~ •• ·.·.' •. '. ••• :: •• • •. }'.~ ~_-.' :~.·:, ... ':· • ••• , ' ' ., ' _..,.;·~..,,,· ' ' -<." 

- ·<•,~ '"J·- ·-·~>d~t':7"'.: ~· . ~· - ,,, .: .:~.~~\:~:~,.< 

1·aw went int:o effect; it. would be inaccurate· to attribute: .. these. 
• :-:,.,, ,. : • ·•• • ~•, _;, • • • • ~"-~_•.;:;•.t,:,:: '.•.·,,_::/ ';\\'..: • ' ; •;. .. : ?I .;, '. 

decre~ses solely to ·:the effect c,f the ''no-fault" law: . ;In order· 

to state precisely the effect of this law on the courts, it would 

be necessary to review indi vidua·:~ cases as well as define, 

quantify, and.statistically elirn=~nate all interacting factors 

which could affect the filings of automobile negligence cases. 
.. 

These factors include increases in automobile registrations, 
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changes in the amount deductable for eaLh collision, the gasoline 

shortage and the subsequent reduction of maximum speed limits, 

increased safety equipment in cars, changes in the -law, 

amount of other litigation being filed in these·c<:>urts, and 

changes in policy by insurance companies _processing claims~ 

However, the marked accelera~ion of this decline of auto­

mobile negligence cases "does suggest that the no-fault law is 

a significant contributor to the reduction in motor vroicle 

torts in New Jersey, " as concluded in the June, 1977 U. S_6 

Department of Transportation report on "State No-Fault_ Automobile 

Insurance Experience, 1971-1977." 

4. Auto Negligence Money Judgments Before and After the 

Enactment of the No-Fault Law in New Jersey (Data provided by 

the N.J. Administrative Office of the Courts) 

AUTO NEGLIGENCE NON'EY JUDGHENTS IN 
THE SUPERIOR AND COUNTY COURTS 

Court Years_Ending 1970 to 1976 
(Latest Year for which Data are Available) 

Auto;Negligence 
Judgments 

'. - .Auto Negligence 
-· .. :, Judgments Greater 

Up -to $500 , ... · 

1976 45 
1975 66 
1974 79 

1973 136 

1972 171 
1971 228 
1970 266 

·- :·Thari $500-

1,692 
2,024 
2,707 

3,381 

4,139 
4,143 
3,955 

.. , ~--~~-?:\~Tota'l:: .... ·Auto -
_ Negligence 

:··:Judgments · 

·1, 737 
2,090 
2,786 

3,517 

4,310 
4,371 

· 4,221 
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AUTO NEGLIGENGE MONEY JUDGMENTS 
IN T""rlE COUNTY DISTRICT COURTS 

Auto Negligence 
Judgments 

Up to $200 

1976 
1975 
1974 

1973 

1972 
1971 
1970 

409 
452 
586 

796 

647 
620 
568 

court Years En~ing 1970 to 1976 

Auto Negligence 
Judgments Greater 

Than- $200 : 

2·, 205 
2,406 
3-, 066 

3,641 

3 I 0·55 
3,001 
3 I 238 "-

Total Auto 
Negligence 
Judgments· 

.. 2 I 614 
2 ,.858 
3,652 

4,437 

3,713 
3,621 
3,806 

NOTE: No breakdo\ffi is available as to whether or not these 
judgments involved personal injury. 

The decrease in the number of judgements and the amount of 

judgements is not conclusive. There may be other factors in 

volved. · For example, it can be interpreted to mean that auto-

mobile insurance companies and claimants are settling out of court .. 

But it is known that claim frequency h_as gone do'Wil dramatically 

since the enactment- _of no-fault.· }tL;B~refore, a more_ 1_1~ely ex~ft~;f~i,f< " -

. _pl~natibn; is that 'injured victims--:;~f ·.automobile .• acc:t"d~rits ~ are&ttiii< 
· ·. ..· . . '•·>tK~?\ - . ·. -~: · . . ·::}/\.. . •·_ "' -, 

t~aking · their -economic losses . and medical .benefits · and?·not seeking· 

general damages, or they are not eligible.to seek general damage~ 

because their medical expenses are under $200_ and their injuries 

do not entitle them to bring an action in tort. 
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The decline in automobile. negligence money_judgernents is 

greater in the Superior and County Courts,which handle more 

bodily injury suits than property damage claims. The opposite is 

true in the County District Courts. But even in the County 

District Courts the number of automobile.negligence judge-

ments has declined, which indicates there must have been a sub­

stantial reduction in bodily injury suits in the County District 

Court_s. 

5. Data Compiled from Paid Claims Files ori Automobile 

Bodily Injury Liability Claims. 

At the Commission's request,· the staff of the New Jersey De­

partment of Insurance conducted a paid claims file study during.a 
. ,, . 

recent period to determine the nature of injuries and the cost of 

various claims. As of November 22, 1977, the staff had reviewed 602 

paid claims of which eighty-six had to be excluded. ~rom the study 

because the accident was not subject to the no-fault law. The re­

view was limited to the tort recovery portion of the accident. 

Four companies' files were reviewed, three for _the months of April 

and May, 1977, and one for the month of April, 1977. On each paid 

claim, the cause of action was first 1dentif~ed and placed into 

on~}:of. theb;':two categories under the ·pr'e·sent :statute~· so£t· 
-.:~;?1;::: ,:: . . .·-::' ·. . . . 

inj;~·y. aricf;'oth.er types of ·injuries - ---" 
. ' . . 

The sample of Si'6 cases shows there were· 392 ·-cases· o"fi. 
. . 

recovery based· on soft tissue injury', . representing· seventy-six'· 

percent of all cases; and 124 cases involving other injuries, 

representing twenty-four percent of all cases~ The amount of 

recoveries for the soft tissue cases totalled $1.24 million; or 

forty-nine percent of the total of $2.54 million dollar~ in the. 
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totalled $1.30 million or fifty-one percent of the total dollars 

in the total sample. 

It sho1ald be noted that the above cases involved eleven 

fatalities with total tort recoveries of $320,943. At _least 

two of those fatalities involved low settlements because of 

special circumstances. 

The same cases were also reviewed as to eligibility for 

tort-action under the standards set forth in U .. S. S~nate 1381. 

A copy of the pertinent section of the bill is contained in 

Appendix c. All cases were grouped into the following categories: 

Serious injury or disfigurement: "weak. 11 

Serious injury or disfigurement: "strong·" 

Fatality 

Economic loss not compensated by PIP 

No course of action 

Duration of disability was not measured in this study. 

It was necessary to exercise a degree of-judgment in identi-

fying cases of serious.injury. or disfigurement-as provided for in 

·u. s. Senate 13-81. Obviously, if the federal standards become ap­

plicable they would be tested in court and the eventual effect would 

depend upon the interpretation given.to them.by the courts.· It is 
... 

believed that a. ·1iber~i a i;;terpretation would \nake <t6rt r~db~~fy 
- •:.-. . . '-,. . 

;.t•.H,,· . ' .. •> ";,.<·::;,: -::.-r.:_-"'.,'.,-·?: .. ·• 

possible in·cases which are ch~~acteriz"ed in",this s~rvey 
"weakll while under ~ very ·strict interpretation_ such cases. may 

not qualify. In idrmtifying cases as "weak" or "strong" the 

staff was guided by the physician's description of the injury, the 

part of the body affected, agreement in findings by the inju~ed's 

physician and the company's physi~ian, and the size of the-tort 

wz .ma 44 4&:L.iW 
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settlement. 

The attached exhibits summarize.the number of cases and the 

amount of tort recovery by the above described criteria. The 

data are presented in Exhibit A and again in Exhibit B where the 

bodily injury paid claim was less than $5000, and fn Exhibit C 

where the claim was $5000 or.more. As was previously noted, the 

number of bodily injury incurred claims has decreased by approx- · 

· imatel-y sixty percent for the latest year (1975) for which 

industry data are available, compared with the last pre-no-fault 

y·ear (1972). The attached exhibits would indicate that approximately 

fifty-six percent of the remaining cases would be eliminated or 

better than twenty percent of the pre-no-fault number of cases,. 

if tort actions can be .brought only for the listed categories in­

cluding those injuries identified as "weak"~ If the 11weak" 

category of injuries is also precluded from tort action close to 

ninety percent of the remaining cases would be denied access to 

tor.t recovery. 

The data used for the preliminary -report have also been used 

to produce the following distribution by size of bodily injury 

liability claim paid: 

$1,000 
$2,000 
$ 3,000 
$4,000 
$5,000 
$7,500 
$10,000 
$15,00Q 

·, 

up to . $ l,000 
- less than$ 2,000 
- less than$ 3,000 
- less thap $ 4,000 
- less than$ 5,000 
- less than$ 7,500 

less than $10,000 
- less th~-$15,000 
and over 

TOTAL 
SUB-TOTAL up-to $5,000 

40 
J.53-
126 

54 
3S 
40 

. 15 

16 
34 

517 
412 

.. ·'r. -

An:ount Paic\'.~f 

$ 20,Jtf" 
$ . 215,06~-. 
$ . 29'9,'75?) 
$ 184,295:;f 

. $. 165,068'',, 
$ 22~, 903 '<·,'.,.:> 

$ 124,040 
$. 191, 9 8~ ,iii;>: 
$ 1, 212 , 4 6 3 (' . 

$ 2 I 639 / 2Q~;~~-
$ 884,SOf'' 

lt .1 



NtW Jtl<StY Vtt'AKIMtNI Ut !N.::;UKMLC. 
1977 PRIVATE PASSENGER AUTOMOBILE BOV1LY rNJUR'( L1AB1Lrrv 

PA1V CLATIJ, STUVY ','_f/:., 
~ :,c 

.. 

.Exhibit _l\ ,/> 
~·\.;_ ! . -. -::; .. ·\··J _l .• ::.:·~-·.· -~_: 

..a PfWp E w ERSEY CAUSE OF TORT ACTION .. -_,. .:•.,:,1··, ~ FEVER.AL •;•·-:: ,. 

STANDARDS : ( /---_~.r(-'._. 

j NAT. · PERCENT I E . · __ :??i:;~~{{~-:- \r~. -
PAW OF PAW ,/ ·?_. ! _;/•~:·_> 

cums· 

'No C~e. o& T oJLt Ac:tlo n. 253 64.5 618,220. 49 .• 8 31 21.4 83,945 6. S • 287 55.6 702.165 . 21. 1:. ( 
'SeJUOlt& 11~juJLy OIL 120 30.6 507,115 · 40. 8 48 308,681 23.8 168 815,802 

-~ 

38.7 32.6 

I . f),U 6,i.9ltll.e.mc.,i,t "weak" 

: SVL,LOtv.\ THjUlqJ OIL Jg 4.6 115,400 9.3 30 .. 24.2 580,900 44. 9. 48 9.3 696,300 21.4 
i V-lo 6,lgWc.rine.11.t ".ti:tlwn911 

; F o..tal-U!f None o.o None 0.0 11 8.9 320,943 24.8 11 2. J 320,943 12.6 

i 
i .. 
t Econom-lc Lo.ti.& Not. 0.3' 1100 0.1 1 .. 0.8 244 o.o 2 ' 0.4 1,.344 . 0~ 1 
l_ Compett6a.ted by PIP 

·1.: 

1 TOTAL 392 100.0 i~ 241 I 835 100. 0 124 100.0. J,29.4,719 100.0 516 100.0 2,536,554 100.0 
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NLW JERSEY VEPAlmltNi VI· lN~UIU\NCt: 

Exlti.blt 8. 
1911 PRIVATE PASSENGER AUT0I.I0BJLE BOVJLY JNJURV U,\81 UTY 

. PAIV CLAIM sruvy - PARTIAL ' 
· P1te-li.m.btMy SiuronM~ b!f Ct\U,4 e. o & T o'i,t, Ac.tlcn . 

BJ Amount' Pai.d ~e&.6 ·_r~ _$~,-~o~ · 

No C-au..s e. o 6 T otl A.et.ion 234 
. i 

59.1 413,996 33.3 30 . 24. 2 58 I ~45 4.5 264 51.2 412,511 ·U.'6. 

Sl' 'l Ll'tl-l TlljlL'qJ OIL 
Vi.s 5 fgtL ,cment "weak" 100 25.5 232,615 18 .1: 30 24.2 69,350 5.4 . J 30 - 25. 2 301,965 .. 11.9 

' 

S~'ttc'LL} J1ijLL'r.Y OIL 
8 19,419 4.8 14 2.1 37,378 1.5 Vi.l 5 {gu. 'l.cme1it ".&.t\Ottg" 2,0 1. 6 6 17,959 1.4 

,0 

fatctl{ty 
f/ONE o.o NONE o.o 2 1 .• 6 1, 193 . .6 ·2 .4· ~,193 

fcc1ll··inic lo~~ Not 
Cc•,,.•wlated. by Pl P .3 1100 .1 .8 244 0.0 2 . 4 1,344 . 

SUB 
. TOTAL 343 81. 5 · 661,130. 53-.7 69 55.6. 1.53, 291 .11..9 412 19.9 820,421 32.4 

*PERCHIT OF CORRESPONVJNG TOTAL IN EXHIBIT A 

··::_,-
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~lub.U C 

>~vJ"VSE 
;CVERAL 
,TANNRDS 

S~'l i,·u~ Tnjtt'lf} oJt. 
t>i~.~ig<t'leJncn.t 11t\leak" 

Se. 'LlC'lH fojuJq/ 0-'t 
Vi~5i9tt'lc.me,it "J.tlw119 11 

'f CC'ltC'mie Lo~6 Not 
1Cc1-:pe.11M.te.d b!J PIP 

S013° 
;TOTAL 

. · •.. NH~ JrnSEV VEPAl?HU:NJ Ut- W~L,1'1\t~_L:t: • 
r 977 PRIVATE PASSENGER AUTOI.IOBJLE BOV1LY JNJURY LJABlllf.Y 

. PAIV Cl.Ant sruvy .. PARTIAL 
· · ·p1LeUJn.lt1My SununMV by C'\u.4 e. o 6 Tolt,t-Ac.tlon 

· BI Amou~ Pt_Lld. ~5, ooq. o~ ~v~: . · . 

19 4.8 204,224 16.4 4 3. 2 25,400 23 4.5 2 2 9 r6 2 4 :. 9. 1 • . . :· 

' ·1 .-. ,· 

. 20 5.1 214,SOO 22.1 14.~ .. 239,331_ 18.S 38 1.4 5 ! 3,837 \20_~}\(/:, 

JO 95,981 1.1 24 19;4 562,941 43.5 34 6.6 658,922 26.0 

NOnE. 0. 0 NONE o.o 1.3 313,150 24.2 9 1. 7 . 3 J 3 I 150 . r~ • 4 +~: 

NONE 0.0 NONE 0.0 NONE 0.0 NONE 0.0 NONE.· 0.0 · .NONE : o.o 

49 12.5 . 574,705 46.2 55 ·. 44.4. 1,.141,428 . 88.2 104 20.2 1,716,133 61.8. 

· . •pf:RCENT ~f CORRESPONVING TOTAL·. IN EXfflBIT A 
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Conclusion 

Wnenever there are alternatives, there are likely to be 

"difference-s of opinion. This Commission was no exception. One 
opinion was expressed by· those members of the Commission who held 

to the belief that the present threshold has worked and no change, 

·either by way of an increase in tne· dollar amount or by a change 

to a verbal threshold, should be made until it is shown that further 

denying automobile accident victims compensation for general damages 

will result in substantial premium reductions. 

A contrary opinion was expressed by those members of the 

Commission who proposed a stringent Michigan type verbal threshold, 

and opposed any dollar threshold. Why, they asked,. should reform 

of the threshold leave intact the right to bring claims in tort 

which led to the need for reform in the first instance, and rely 

on human nature to forego taking advantage of the right to press 

those claims? The only logical reform.~ they argued, was to 

adopt a verbal threshold, like·Michigan's, which greatly restricts 

the right to recovery in tort for non-economic losses. That is, 

pain and suffering suits are limited to only those cases where the 

inj_ured person "has suffered• death, serious impairment . of body 
;' 

function or permanent serious disfigu~~ent. 0 
: . 

Based on the above data. relative to the New Jersey experience 

with no-fault, the $20p medical bill.soft-tissue injury threshold. 

has ( 1 ), in so far as it has succ(;?:eded in lowering the proportion 

of automobile negligence cases entering the tort system, contributed 

to keeping the 1977 residual bodily injury rate below what it was 

in 1970; (2) along with other factors, reduced claim frequency, 
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, i.e., the number of -cases Hhere injured pe:!:"sons have to resort to 

the tort system to obtain• recovery for their losses has declined 

approximately 60 percent from 1972 :to 1975; (3) accomplished 

the objective of bringing recovery for economi_c_ loss to more, 

p.eople than was available under the tort system; (4) dimini-shed_ 

although probably for other reasons as • . .;ell -- the proportion of 

automobile negligence cases relative to· the total caseload since 

no-fault went into effect in the Law Division of the Superior and 

Cou~ty Courts as well as in the County District Court~; and 

(5) been one factor in bringing about a reduction in automobile 

negligence money judgments in the Superior.and County Courts. 

While these ·accomplishments were being achieved under no­

fault, other.off-setting events were occurring~ As previously 

indicated,. between 1972 and 1977 the cost premiu.~s for total 

physical automobile damage increased 99.2 percent, reflecting the 

increasing and inflationary cost of automobile property'.repairs 

and replacement parts. Additionally, the .cost of medical care 

{ncreased approximately-60 percent sin=e 1970, and the cost of a 

semi-private hospital room increased 97 percent during the same 

period of time·. 
- I 

·The question the Commission was eventually faced with was: 

Does this mean the threshold is ·working in New Jersey' :ino-faul.t 

law? In spite ~f theCoimnission' sf-~ftort'.f6''ati:empt ftj:;~dete~h~ 

the E!ffectiveness of the ~~reshol~~tsed ~,~da;:'? i~ k~!~tUa{it 

became clear ·that each member's po_sitic;m was, .to a degre_e, bot:h 

influenced by data and· a matter of value judgements and personal 

beliefs. Thus, members of the Commission concluded that the 

effectiveness of the New Jersey threshold in terms of fairness and 

equity cannot be demonstrated by data alone and for good reasons. 
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For example, should an injured vict:i~n of an automobile accidt:::ni:. 

be entitled to a prompt and full recovery for medical expenses and 

economic losses· and in return be denied the right to recover 

0 general damages for all but-serious injuries?_ And what is, and 

how do you define, a serious injury? Is a reduction in the bodily 

injury premium of, say, $10, $20, or even· $35 dollars worth trading 

off for the loss of a right to seek and recover general damages for 

pain and suffering and disabilities? Or, is the use of l~tigation 

to gain compensation for general damages an inefficient use of the 

-automobile reparations .. system and a waste of the_ premium dollar? -

The proponents of change only where justified by a substantial 

premium reduction asked how reducing bodily injury lawsuits can 

substantially reduce premiums, in light of the fact that only 21 

percent of the premium dollar is for residual bodily injury coverage, 

and 12 percent is for PIP coverage. A secondary questi0n was 
~ 

whether a reduction in th1e premium is worth the deprivation of the 

righ~ to sue for general damages. For example, even a 50 percent 

reduction in the bodily injury premium would result in an average 

savings of only approximately $34 of the total avera·ge insurance 

cost per car. T"nat is: 

500/4 of the 20% (approximate percent of the total --
_,,,,,. .. , 

'• ' .. 

premium .attributable 'to the -R-~B.I.,) - 10% of 

$333.50 = approximately $34. ·· · --· .. 

Another point raised by proponents · of the dollar threshold -•. 

is that many verbal thresholds se·em to raise questions of inter-

pretation. This. may actually result in more litigation and higher_ 

automobile insurance costs. 
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Rather than expect unreasonab~e results by tampering with the 

threshold, the proponents of the dollar threshold emphasized the 

importance ot two other recommendations made by the Commission. 

First, bacause of ch,3.rges that clients are "running" up their 

medical expenses in order to surpass tne $200 th~eshold for soft­

tissue injuries, the Commission has recommended the establis'hment ~ 

of Regional Claims Review Boards, with the authority to. establish 

reirnburseL-r1ent schedules for medical fees relative to injuries 

covered under no-fault insurance in the regions in which they 

operateo. The Commission has also recommended that the time period 

fo~ the payment of medical insurance claims should be extended 

from thirty days to sixty dayss · This would allow insurers more 

time to itvestigate fraudulent or unnecessary claims which may be 

aim3d at surpassing the $200 threshold for bringi~g suits for 

general damages·. 

Basically, the proponents of a dollar'threshold believeq that 

the "Cadillac" package of no...;.fault benefits can be'paid without 

drastically eliminating further anyone's serious fault-based 

claims for pain and suffering, and that New Jersey's no-fault 

experience and reasonable success supports this positioris One 

r:ason for this i~ New JerS~y. 'which ~1i the &;~issio{;:i~ers. 

agreed upon, is that beca,:l'~e victims. of automobile. a\::cidents , · 

promptly and adequately recover out-of-pocket losses and receive 

unlimited medical.benefits, many of them probably do not bother 

to press a claim against negligent motorists. 

,;.,.-:., -

·-: 
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Proponents of the pres·ent dollar threshold d~d not deny, 

however, that it is in need of some reform. That is, the 

~consumer.price index (CPI), because of the inflationary cyc1e of 

the last four years, has weakened the value of the $200 soft­

tissue injury threshold. To correct this effect, the proponents 

of the dollar threshold suggested a floating dollar threshold, · 

adjusting the present $200 threshold to account for the average 

increases in the nation~l CPI since 1972, and providing for a 

continuous adjustment hereafter by the Commissioner of Insurance 

based on the average increase in the national CPI. _Thus, the 

present dollar threshold, ·adjusted from January of 1973 to Jan~ 

uary of 1977 to reflect the average ,increases in the national 

CPI for these years, would be $276. That is: 

9.4%·(the average increase in the national CPI 

· for 1973) x $200 = $19 + $200 = $219 x 11.7%.{the average 

increase in the national CPI for 1974) = $26 + $219 = 

$245 x 6.8°/o (the average increase in th~ national CPI for 

1975) = $17 + $245 _= $262 x 5. 2% ( the average increase in 

·the national CPI for 1976) =· $14 + $262 = $fil. 

--Proponents of a·. stringent verbal threshold stated that a 
~ .. , .. .. .:. -. . .. ,, . 

verbal threshold ~akes it difficult to'abuse the la~, since it, 

unlike a dollar threshold, cannot be reached by an artificial­

buildup of medical expenses. Any dollar threshold encourages 

the overutilization of medical benefits, if not outright fraud in 

padding bills, inflates claims, and eventually leads to unnecessary_.,;;­

lawsuits. Furthe:r:more, the notion that a soft-tissue injury. 
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with medical bills of $199 is not serious, but one with medical 

bills of $201 is serious, would be discarded. The opponents 

of a dollar threshold also pointed to ·the fact that· while .. New 

Jersey's claim frequency decreased 60 percent after three 

years, Michigan's claim frequency decreased.BO percent after only 

two years.* 

Another indication of the cost benefits of a Michigan type 

verbal threshqld, which its proponents on the Commission pointed to, 

is the pure premium for bodily injury coverage- (which is determined 

by total losses, exclusive of all.loss adjustment 'expenses, 

divided by the number of insured premiums). While the pure 

premiurn in New Jersey has increased from $49.69 for the first· 

quarter of 1975 to $51 .. 01 for the first quarter of 1977, Michigan's· 

pure premium for the same time period has decreased from $21.83 to 

$18.05 (based on data compiled by the National Association of 

Insurance Commissioner's Fast Track Monitoring System).· 

While the proponents of New Jersey's dollar threshold 

claimed that even a 50 percent reduction in the average 

bodily injury premiums will yield _only an approxirnate·savings 
> 

of $34, the proponents of a verbal thresholc; replied that 

,,., __ (l) $34 is a, substantial savings to'.many mo~or;.sts, • and 

*Although the propo:::-tion of automobile negligence cases relative· 
to the total caseload and the absolute number of automobile 
negligence cases ·have dirni'r'l.ished in Michigan and New Jers~y ,, 
both the proponents of New Jersey's dollar threshold and the 
proponents of a stripgent Michigan type verbal threshold agreed 
that such-figures can be deceiving because of suits which can 
commence shortly before the statutes of limitation ·in both states 
beoin to run. · 
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( 2) many motorists in New J-ersey are paying much more. than ·the 

average bodily injury rate. Thus, a 50 percent savings could be 

quite substantial in terms of actual premium dollars saved. 

Summarily, proponents of a stringent verbal threshold argued 

that for cost saving and conceptual reasons New Jersey's dollar 

threshold, or any dollar threshold, is a perversion of the no-

fault concept. It invites injured victims of automobile accidents 

to sue _with total impunity, whether they seek awards for disability, 

pain and suffering, or just ngoing for broke.•r And since a victim's•. 

medical bills and lost income are paid automatically under no­

fault, what have they got to lose by suing. 

Opponents of a dollar threshold also pointed to Florida's 

original $11000 threshold which, ·while $800 more than New 

Jersey's threshold, still encouraged fraudulent medical claims 

and overutilization. While not disavowing_ the need for Regional 

Claims Review Boards to·control medical fees relative to auto­

mobile related injuries, and for granting insurers more time to 

investigate claims, the proponents of a stringent verbal threshold 

believeo these problems can only be eliminated -- as far as they are 

encouraged for the purpose of surpassing a dollar threshold 

.when· a dollar threshold is eliminated. 

Fina.lly"/ the' proponen·t's pf a stri'rigent verbal: threshold 

agreed that any savings achieved in t:ir~shold reform will m~st 
likely be a one shot event and not a permanent guarantee against 

future rate increases caused by :;,.nflation. The introduction of a 

more cost effective verbal threshold in New 

rising medical costs, although it should prove able to preyent · 
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abuses related to the utilization of medical benefits. However, 

it can serve to more equitably allocate the consumer's insurance 

dollar. 

The Commission had arrived at a position whereby it was pola~ized 

between two positions, i.e., (1) a~opt a floating dollar threshold, 

adjusting the present $200 threshold to account for the average 

increases in the national CPI since 1972, and providing for a 

cqntinuous adjustment hereafter based on the average increase in 

the national CPI, or (2) adopt a stringent Michigan type.verbal 

threshold, which greatly restricts the right to recovery in tort 

for non-economic losses. The Commission came to realize, there­

fore, that compromise was necessary. Persuasive· efforts went for 

naught as the deep philosophical differences ·among Commission 

members were made apparent. .,After nearly fifteen hours of·working 

sessions on the threshold question over a period.of approximately 

two months, unanimity was not possible. 

Generally, all of the Commission members agreed that their 

objectives were basically similar. They were to ·(1) el.iminate the 

practice of "running" up medical expenses in order to·surpass the 

$200 threshold for soft~tis::me injuries; .. ( 2) overcorlle' the effect 
. ' 

.-of inflation on eroding the value of the th~~shold;.·. ·· Cif:'~Iimin.'ate 

nuisance . c·laim~ irt tort· ·for generai<:damage$~:(;_'e ~ g~~f~\'.p~{ri;::;~~d:(;~ffer- · . 
•• ·~ ·;~,::"-- ·.\:;_ • ·•• • ;, _., .. ~:.-.::,.;. -- ~--·'i. ~ 

ing. Obviou~ly~ there was disagreement over how to achie~e these 

objectives, and agreeing on what are nuisance· cla:Gns •. 

'11he Commission looked for ·a compromise solution, one- which 

would blend the beliefs of the members as well as what they· 

perceived to be the beliefs of the motoring public of New Jersey. 

It even agreed to look beyond conventional solutions and, for what 



-93-
" 

it may later prove to be worth, discussed a propo~al which, it 

later discovered, was being considered in various forms in other 

jurisdictions. The proposal consi.sts of optional first party 

11 speculative damage insurance" and is discussed· in _Chapter VIII. 

However, time being of the urgency, the Cornmission_put asid~ this 

unique proposal, which may or.may not have merits, for future 

consideration, and agreed upon a compromise threshold refonn 

propos~l which eliminates a monetary threshold, but is not_strin­

gent in restricting the right to recovery in tort for non-economic 

losses. 

The compromise agreed upon by a majority of Commission members 

provides that an accident victim covered by no-fault cannot recover 

general damages from a driver covered by no-fault unless the victim's 

injury results in (1) his being unable to perfonn substantially_ 

all of the material acts that constitute his usual activities for 

at least thirty days during the 180 days following the accident; 

(2) dismemberment: (3) significant disfigurement; . (4) a fracture; 

(5) permanent loss of use of a body organ, member., function, or 

system: (6) permanent consequential limitation of use of a body 

organ or member;. (7) significan_t _limitation of use of a body:: 

funct:,-ion _or;:system;. or _ .JB). death. 

Recornmendati~n· 
' ~·: .. ·•' 

The majority of Commission members recommend that section 8. 

of P.L. 1972, c. 70 (C. 39:6A-8) should be amended as follows: 
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8. Tort exempt.ion; limitat.:..o,;:-~ on the .!:'"igh~ t8 
damages. Every O\•:ner, regist~C!~:-., operator or occupant of 
an automobile to which section 4, personal injury pro­
tection coverage, regardless of fault,·applies, and every 
person or organization legally responsible for his 
acts or omissions, is hereby ex~~pted from tort liability 
for damages to any person who is required to maintain 
the coverage mandated by this act, or to any person who has 
a right to receive benefits under section 4 of this act as 
a result of bodily injury, arising out of the ownership, 
operation, maintenance or use of such automobile in this 
State, [if the bodily injury, is confined solely to the 
soft tissue of the body and the medical expenses incurred 
or to be incurred by such injured person or the equivalent 
value thereof for the reasonable and necessary treatment of 
such bodily injury, is less than $200.00, exclusive of 
hospital expenses, X-rt?-ys and ot'her diagnostic medical 
expenses. There shall be no exe..-r1ption.from tort liability 
if the injured party has sustained death, permanent dis­
ability, pennanent significant disfigurement, permanent 
loss of any bodily function or loss of a body member ~n 
whole· or in part, regardless of the right of any person to 
receive benefits under section~4 of this act. Bodily injury 
confined solely to the.soft tissue, for the purpose of this 
section means, injury in the form of sprains, strains, 
contusions, lacerations, bruises, hematomas, cuts, abrasions, 
scrapes, scratches, and tears confined to the muscles, 
tendons, ligaments, cartilages, nerves, fioers, veins, 
arteries and skin of the human body] unless the person 
sustains a serious injury .. Serious injury, for the purpose 
of this section, means a personal injury which results in 
death; dismemberment; sianificant disfigµrement7 a fracture7 
permanent los·s of use of a bodv orcran, member, , function 
or systern7 permanent consequential limitation of use of a 
body orqan or member~ significant limitation of use of ·a 
body function or system; or a medically determined injury 
or impairment of a non-permanent nature which prevents 
the injured person from perfom;nc substantially· all of th~· 

./· · material acts which constitute such person' s usua·l and . , . ., ., 
customary daily activities for not 1.es.s than thirty dav·s•.:.~-~ 
during the .. one hundred eighty days immediately following>, 
the occurrence of ~ the inJury. or 1Jnpa1nnent •. : • '•·:,··-. 
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CHAPTER.VIII 

Optional First Party "Speculative" .Damage Insurance 

Bodily injury claims are, basically, divided- into two 

categories, those called "tangible" damages, such as medical bills 

and lost wages, and those called "speculativell damages, such as pain 

and suffering, mental anguish, -:incorivenience,-disability, incapacity, 

future wage loss, disfigurement, loss of consortium, and all other 

such damages which cannot be measured in monetary terms except 

upon an arbitrary basis. Under the traditional tort liability 

system, the amount of dollars awarded for "speculative" damages· 

for bodily injuries resulting from automobile accidents is quite 

substantial. Furthermore, the cost of determining fault and 

damages through -litigation, for many minor cases, often exceeds 

the amount in controversy which tends to encourage companies to 

settle frivolous cases for excessive amounts.· The combined effect 

of these factors is to increase the cost of insurance cla.irns and, 

consequently, insurance premiums. 

In New Jersey, as· elsewhere, no-fault was adopted as a means 

of reforming the automobile insurance liability-system .. Pure no­

faul~ would allow recovery only for ta~9ible monetary~~age, such 
,__ ,_., ., .'.-' ?\;·, ., ... ~ _:.:· .. ";~-~~-. _:_, 

as le>~t wages and_m_edical expenses~ there :would-be no:pe~ssible 
.. 

recovery for ";pecuiative" lbsses/ such as pain _and suffering, 
. . ' . 

or mental anguish. However, a compromise form of no-fault -­

between pure no-fault and the traditional tort system -- was adopted 

in New Jersey. Basically, a compromise form of no-fault attempts to 

distinguish between major and minor injuries, prohibiting 

persons injured in certain motor vehicle accidents from bringing 
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suit for injuries determined to be.minor. 

Elimination of the right to sue for minor injuries is meant 

to.be a trade-off, or balance, for certain first-party benefits 

which are paid promptiy and efficiently. The great virtue of no­

fault insurance is• its more efficient. use of insurance dollars, 

not its lower cost, .although no-fault has stabilized automobile 

insurance rates for residual.· bodily injury. cover.age·. However, 

premium reductions are contingent upon some reduction in benefits, 

either for.economic losses or "speculative" damages •. 

The Commission soon realized after its study began that the 

motoring public favors, and would not support a reduction in, 

unlimited medical benefits and reimbursement for wage loss. 

an alternative to reducing benefits for economic losses, the 

As 

Commission carefully considered and thoroughly analyzed various re-, 

forms of the existing no-fault threshold. In spite of the various 

d~ta revie~ed by the Commission, it came to the conclusion that the· 

question of whether or not to' prohibit suits for "speculative'" 

damages is a·_ value judgement 9. That is, after an injured victim of 

a motor vehicle accident is made whole for his economic losses, it 

is a personal value judgement as to whether he should be.entitled 
_· :: 4; -~:--:•.:..'. -~~ .. 

to a r~covery\~or· pain. and. suffe.ring 

lifestyle. 
.. .. . ,·.·_._·:_'._:.-_,._._-'.-.·; 

,, ,\·.-,.J .. : 

There are<most c'.~rtai:ily .·many clairnant·s who -a~e :willing 

to pay the price to be able to collect far "speculative" damages· 

which may result. 

As·a compromise solution, the Commission briefly considered 

prohibiting the collection of "speculative" damages against tort­

feasors but allowing the insured to electively purchase coverage 
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for "speculat.:i..ve 11 damages on a first party basis .. ~at is, re­

cove~y would be from one's own carrier. Today, every motorist 

pays £or his insurance on a third party basis whether he wants 

lt or not. Making this coverage optional, and putting 

it on a first party basis, will ensure that only those who want 

it will have to pay for it. This would also allow an individual 

to accomplish a goal possible with many other areas of insurance 

relatively individualized payments for losses not necessar~ly met 
: 

by other generalized forms of payment, such as social security or 

health insurance. And the premiums for such coverage would be a 

reflexion of one's risk exposure and the extent of coverage he 

insures himself for. 

There is also a social policy quest_ion that_ deserves considera-:­

tion, i.e., whether a motorist can always look after his o·~ welfare. 

If not, perhaps there should be a mandatory requirement of minimum_-
~ 

coverage of, say, 15 thousand/30 thousand, to protect to a certain-

degree his future earning losses, permanent disabilities, and other 

"spec"ulative" damages, as there is to protect other people's in­

terests through liability coverage. 

Very simply, this could be achieved by means of a coverage 

comparable to·that of uninsured_and under-insu~ed motorists 

cov~rage. ,~at is, .a iirst party ·"spec{rilative", damage insurance 
. ·":~. --~:~~ ::- ·._.,: -~~~?ff?..~ ... :~- . . . \:.·.·--::;<:·\:-c."' ·• '. .. .:.: ... . - , •... , 

wouia be a uni versai coyer age'. in. lieu o:f __ the present: :mixture_: o~, 

third party _coverage and uninsure!d motorists first party_ .liability 

coverage. The following steps wo'-:lld be required: 

1. First party no-fault PIP coverage for economic losses., 

e.g., medical costs and wage losses, would remain mandatory. 

2. Third party recovery for bodily injury resulting from 
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automobile accidents against New Jersey residents would be 

prohibited .. 

3. Automobile bodily liability coverage as it exists today 

would be abolished ~s a kind of insurance. 

4. In lieu thereof, an uninsur·ed motorists type of insurance, 

modified as set forth below, would be established which would have 

to be available to every resident of New Jersey on a ftrst party 

basis .. 

5$ Until. the system is adopted by all other states some type 

of "extra territorial" automobile bodily injury coverage would 

have to be continued to provide coverage to New Jersey r,esidents in 

ca$e they cause damage to an out of state driver in New Jersey 

or are involved in an accident outside of New Jersey. 

This first party cove.rage would be made available to owners 

of New Jersey registered cars and their resident relatives and 

·also to New Jersey residents who do not own cars, as in the 

present Uninsured Motorist Coverage. The statute could require 

that the coverage be offered to car owners who purchase other 

automobile ins·urance, with the right of rejection. Some fonn of 

,.,.fund would probably. have· to function . for. non-owners wl}o, do not .. buy 

the coverage I , in o:r:der to. provide the 11 qufd-:-pro-que>'" "i{~-e~ed for: the.' 

denial of third par_ty recovery. 

The new type of coverage need not be limited~ it could 

provide very specific schedules o:: benefits. For example, com­

pensation for loss of future earnings, which represents a 

major element in large claim settlements under the present 
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system, could be tailored according to the individual insured's 

economic status. Thus, a physician would purchase much higher­

amounts of coverage for loss of future earnings than a factory 

worker. 

Compensation for permanent disabilities could be provided on 

a schedule b~sis comparable to, but more generous than, that pro­

vided.under workers' compensation. Here too, the insured should 

have an option of coverages he may want to purchase. Such a system 

would establish a direct relationship between the benefit the in­

sured received and the premium he payso The coverage could be 

priced more accurately than under the present system. With present 

classification criteria companies are trying to guess the amount 

of loss they may have to pay for any individual insured. Under the 

contemplated system this uncertainty would be reduced, if not 

eliminated • 

. Wi1atever misuse is made un_der the present tort system, par­

ticularly with respect to relatively minor injuries, could be 

corrected by the introduction of _substantial·deductibles. Not 

·only would such deductibles eliminate payment for minor injuries 

but tney would also substantially reduce . the cost· of the. 'J?o_dily 
:-• ' . .. ,., . :- ·' 

. injury' coverag~_ without: undu_ly,, lim~ting ~he Figh~. of irijurel'persons, 

to seek compensation for wrongful serious injury.· 

Although the insurance for "speculative" damage would be 

first party coverage, the right tr) recover "speculative" damages 

-if recovery were to remain contingent upon who was at fault -­

could be pursued through appropriate legal representation under the 

arbitration· process now used in connection with uninsured motor.ist · 
.NeW JetseY state ucrary 
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coverage. This would reduce·court congestion substantially. 

Conclusion 

While.the Commission gave some consideration to this concept, 

it obviously believes the implications of this proposal for tort 

· reparations are considerable and deserve careful analysis before, 

and if, it is to be seriously proposed. Some of the questions· 

f~cing consideration of this proposal are: 

1. Should first party 11 speculative'1 daina.ge insurance be paid 

regardless of fault, or only whe.re another motorist.is determined 

to be at fault?· 

2. If fault is to remain, should it be determined in a 

court proceeding or under an arbitration process? 

3. If fault remains a factor, should an insurer paying 

11 speculative" damage benefits be subrogated to the rights of the 

party to whom it makes such payments? 

4. Should first party "speculative" damage insurance be 

mandatory for a minimum coverage, and what should be the minimum 

coverage? 

5. What would be the cost of providing .benefits to 

accident .victims.and the costs of conducting.an insurance 
' .,--," .::·~,:.;·:~~;~< 

operation under-,this proposal. 
.\:;;:;Jt.:.• 

Recommendation· 

The Commission recorrnnends that the merits and problems of 

providing for a system of optional first party "speculative". 

da...rnage insurance be explored further. 
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CHAPTER IX 

Miscellanea 

Throughout the cour~e of its study on the operation of the 

New Jersey no-fault act, the Commission attempted to determine 

precisely how the law was working-,. · and whether or not any changes 

in, or modifications of, the statute were necessary. In doing so, 

it selected those areas which it felt were most urgently in need· 

of study. 

The Commission briefly considered the question of extending 

no-fault coverage to non-resident motorists driving in New Jersey. 

It de.termined that such coverage should be extended automatically 

to non-residents, and suggests that the following section be added 

to the no-fault law: 

Every insurer authorized to transact the business 
of insurance in this state, or controlling or con­
trolled by or under common control by or with an 
insurer authorized to transact the business of in­
surance in this state, which sells a policy pro­
viding motor vehicle liability insurance coverage, 
or any similar coverage, in any state or Canadian 
province shall include in each such policy coverage 
to satisfy the financial security requirements of 
Chapters 6 and 6B of Title 39 of the Revised Statutes 
and. to provide for the payment of first party benefits 
pursuant to the provisions of P.L. 1972, c~70,when_ 
a motor vehicle covered .by such policy is operated ..... 
in this state, and every· such policy shall be con- ·. 
strued as if suchi:'..coverage were embodied therein. 

There are other matters, however, perhaps more of a 

technical or clarifying nature only, which should be addressed by 

the Legislature. For example: 

/i 
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1. What is the relationship between the filing of claims 

for temporary disability benefits and PIP benefits? 

2. Does the phrase "principally garaged'' ne.ed clarification? 

Perhaps all cars used in New Jersey should be covered for PIP 

benefits by their own automobile insurance carriers, and not simply 

' automobiles "principally :garaged" in New Jersey. 
I • 

3. 'v\"h.at should be the practice where a father and son living 

in the same household have their own automobiles and different 

insurance carriers, a.nd the son, while driving his· father's auto-. 

mobile with _permission, is injured? rs·this a case of concurrent 

coverage anci, if so, should it remain that way?. 

4.. Is ·the definition of II income 11 in the no-fault law in need 

of clarification? 

The Cornrn.ission hopes that its recommendations will improve 

the effectiveness and efficiency of the present law by eliminating 

some of th.e deficiencies and ambiguities which presently exist. 

It feels it is also important to stress, however, that there is 

no reason to believe s~ch modifications will have any significant 

impact on automobile insurance rates. At best, proposals such as 

the elimination of motorcycles from PIP coverage eligibility, 

the establishment of Region.al Claims Review Boards, and the repeal 

of a dollar threshold may serve to contain costs and may slow the 

rate of increase 'in bodily injury and PIP premiums. While they may 

not reduce premium costs, they should make the automobile insurance 

system more efficient in the delivery of benefits~ this may have a 

tangential impact on costs. 
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The present automobile insurance market has been characterized 

by rising costs and availability problems. A large nµmber of 

motorists, unable to secure coverage in the voluntary ma·rket, 

~have been placed in the assigned risk pool during the last two_ 

years. Carriers have be~n increasingly reluctant to write new 

business, including even "clean risks," be.cause they claim that 

I 

New Jersey rates are inadequate. 

The cost of all components of the automobile insurance package 

has risen since 1972, but collision and property damage premium 

costs have escalated most significantly. In part, this is due 

to high labor costs and the extremely high costof crash parts. 

The Commission is aware that these aspects of the insurance 

problems,-- namely, ratemaking and the residual market -- are as 

important as no-fault refonn, if not more so, in reestablishing an 

orderly, efficient automobile insurance market in New Jersey. 

It is the Commission's intention to study these areas.as well, 

and to make recommendations which will contrubute to the 

amelioration of the automobile insurance problems in the state. 
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APPENDIX A 

THE =•~"'EW JERSEY AUTOMOBILE REPARATION REFORM ACT 11 
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T"tIE 11 NEW JERSEY AUTrn,1QBILE REPAR}\'i'IO~ REFORM ACT" 

Sec. 

39:6A-l 
39:6A-2 
39:6A-3 
39:6A-4 

39:6A-5 

39:6A-6 
39:6A-7 
39:6A-8 
39:6A-9 
39:6A-10 
39:6A-ll 
39:6A""7'12 

39:6A-13 

39:6A-13.l 
39.:6A-l4 
39:6A-15 

39:6A-16 
39:6A-17 
39:6A-18 
39:6A-19 
39:GA-20 

-39:6A-1 .. 

Short title. 
Definitions. 
Compulsory automobi1e insurance coverage: limits~ 
Personal injury protection coverage, regardless of 
fault. 
Payment of personal injury protection cove~age 
benefits. 
Collateral source. 
Exclusions. 
Tort exemption; limitation on the right to damages. 
Subrogation. 
Additional personal injury protection covera9e. 
Contribution among insurers. 
Inadmissibility of evidence of losses collectible 
under personal injury protection coverage. 
Discovery of facts as to personal injury prot~ction 
coverage. 

·Limitation of actions. 
Compulsory uninsured motorist protectio~-. 
Penalties for false and fraudulent -representation 
and for failure to maintain insurance coverage. 
Construction and severability. 
General repeal of inconsistent statutory provisfons. 
Mandatory reduction of bodily injury insurance rates. 
Rules and regulations. 
Powers of cornrnissioner of insurance .. 

SHORT TITLE 

This act may be cited and known as the ••New Jersey· Automobile 
Reparation Reform Act." L. 1972, c. 70, § 1. 

39:6A-2. DEFINITIONS 

As used in this act: 
a. "Automobile" means a private passenger automobile of a 

private passenger.or station wagon type ·that is-owned or hired 
and is neither used as a public or livery conveyan.~e for passen­
gers nor rented to others with a driver; and a motor vehicle 
with a pick-up body, a delivery sedan or a panel truck or a 
camper type vehicle used for recreational purposes O\med by an 
individual or by husband and wife who are residents of the -same 
household 1 not customarily used in the occupation, profession or 
busj__ness of the ·insured other than farming or ranching .. An 
automobile owned by a farm falt'~ly copartnership or corporation 
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which is principally garaged on a farm or ranch and otherwise 
meets the definitions contained in this section, shall be con­
'sidered a private passenger autornbile o·,•,T1.ed by two or more 
relatives resident in the same household~ 

b.. "Essential services" me~ns those services performed not 
for income which are· ordinarily performed by an individual for 
the care and maintenance of such individual's family or family 
household. 

c. '' Income" means salary, wages, tips, commissions, fees 
and other earnings derived from work or erilployment. 

d.. "Income producer" means a person, who at the tini..e of the 
·rt .L... - 1 . . .. . . . acci....,.eni... causing per.sona inJury or de2.tn1 w2s in an occupational 

status, earning or producing income~ 

e... nM.ec.ical e:>-..."I)enses" :means eA':f)enses for medical treatment, 
. 1 t J-. ' d . l •, .,_ .t. ~ ' l . . surgJ.ca_ .reau"'"n~nt; en·ca_ tr.ea ... .meni.: .. p:::-o.!..essJ..ona nursing services, 

hospital services, rehabilitation services, X-ray and other 
diagnostic services, prosthetic devices, cJP.bulance. services, 
medication and other reasonable and necessary expenses resulting 
from the treatment prescribed by persons licensed to practice 
medicine.and surgery pursuant to R .. S. 45:9-1 et seq~, dentistry 
pursuant to R.S~ 45·:6-1 et seq., psychology pursuant to P.L. 
1966, c .. 282 (C .. 45:14B-l et seq.) or chiropractic pursuant to 
P.L. 1953~ c. 233 (C. 45:9-41.l et seq.) or by persons similarly 
1.icensed in other states and nations or any nonmedical remedial 
treat-nent renc1ered in accordance with a recognized religious 
method of healing. 

f ~ nHospital ex-penses 0 means: 

(1) the cost of a semiprivate room, based on rates customari­
ly charged by the institution in which the recipient of benefits 
is confined; 

(2) the cost of hoard, meals and dietary services: 

(3) the cost of other hospital serv:ices, ·such as operating 
room, medicines, drugs, anesthetics, treatments 'with X-ray;·· 
radium and other radioactive substances; laboratory tests, sur­
gical dressings and supplies; and other medical. care and treat-· 
ment rendered by the hospital; 

(4) the cost of treatment by. a physiotherapist; 

(5) the cost of medical supplies such as prescribed drugs 
and medicines; blo.od and blood plasma; arti:E icial l.Luh.s and eyes; 
surgical dressings, casts, splints, trusses, braces, crutches, 
rental of ·wheelchair, hospital bed or iron lung; oxygen and rental 
of equipment for its administration. 
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g.. 11 Named insured" m~c1ns the pers:.i:·! · or pcrso:-1s id6ntified 
as the insured in the policy and, if an inc1.i.vidual, his or her 
spouse .. 

h. 11 Pedestrian" means any person \1} 10 is not occupying a 
vehicle propelled by other than muscular pc,wer and designed 
primarily for use on highways, rails and tracks ahd includes 
,any person who is entering into or alighting from such a vehicle •. 
L. _1972; c. 70, § 2. Amended by L. 1972, c. 203, § 1, eff. 
Dec. 26, 1972. 

39: 6A-3. COMPULSORY AUTO;:'.iOBILE INSUR.Al-~CE COVERAGE; LIMITS 

E~ery rnvner or registered o\-;ner of an automobile registered 
or principally garaged in this State shall maintain automobile 
liability insurance coverage, under p~ovisions approved by the 
Commissioner of Insurance, insuring against loss resulting from 
liability imposed by law for bodily injury, death and property 
damage sustained by ~ny person arising out of the mmership, 
maintenance, operation_or use of an automobile wherein such 
coverage shall be at least in: 

a. an amount or limit of $15;000.00, exclusive of interest 
. and costs, on account of injury,to, or death of, one person, in 

any one accident; and 

b.· an amount or limit, subject to such limit for any one 
person so injured or killed, of $30,000.00, exclusive of interest 
and costs, on account of injury to or death of, more than one 
person, ~n any one accident: and 

c. an amount or limit of $5,000 .. 00,·e~clusive of interest 
and· costs, for damage to property in any one accident9 

. NoL licensed insurance carrier shall refuse to renew the 
required coverage stipulated by this act withsmt the .consent o.f 
the Comrnissioner of Insurance. L .. 1972,· c~- 70, · § 3. Amended by 
L. l.972, c. 203,, § 2, eff. Dec. 26, 1972. 

. . 

39:6A-4. PERSONAL INJURY PROTECTION COVERAGE, REGARDLESS OF FAULT 

Every automobile liability insurance policy-insuring an~auto­
rnobile as defined in this act against loss resulting from liability 
imposed by law for bodily injury, death and property·_ damage sus­
tained by any person arising out _of o~mership, operation, main­
tenance or use of an automobile shall provide additional coverage, 
as defined herein below, under provisions approved by the 
Commissioner of Insurance, for the payment of benefits without_ 
regard to negligence, liability or fault of any kind, to the 
named insured and members of his family residing in his household 
who sustained bodily injury as a result of an accident involving 
an automobile, to other persons sustaining bodily injury while 

J 
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occupying the automobile of.the named insured or while using 
zuch automobile with the permission of the narned insured and to 
pedestrians, sustaining bodily injury caused by the named in­
sured's automobile or struck by an object propelled by or from 
such automobile. "Additional coverage" means and includes: 

a .. Medical expense benefits. Payment of all reasonable 
·medical expenses incurred as a result of personal injury sus­
tained in an automobile accident. In.the event of death, payment 
shall be made to the estate of the decedent. 

b. Income continuation benefits. The payment of the loss 
of income·of an income producer as a result of bodily injury 
disability, subject to a maximuJn weekly payment of $1°00 .. 00, per 
week. Such suins shall be payable during the life of the injured 
person and shall be subject to an amount or limit of $5,200.00, 
on account of injury to any one person, in any one accident. 

c. Essential 3ervices benefits. Payment·of essential ser­
vices benefits to an injured person shall be made in reL-nbursement 
of necessary and reasonable e'.h.rpenses incurred for such substitute. 
essential services ordinarily performed by the injured person for 
himself, his family· and members of the family residing in the 
household, subject to an amount or limit of $12.00 per day. Such 
benefits shall be payable during the life of the injured person 
and shall be subject to an amount or limit of. $4,380.00, on 
account of injury to any one person in any one accident. 

d. Survivor benefits. In the event of the death of an 
~ncome producer as a result of injuries sustained in an accident 
entitling such person to benefits under section 4 of this act, 
the maximum amount of benefits which could have '.Qeen paid to the 
income producer,. but for his death, under section. 4b. shall be 
paid to. the surviving spouse, or in the event there is no surviv­
ing spouse, then to the surviving children, and in the event 
there are no surviving spouse or surviving children, then to the 
estate of the income producer. 

In the event of the death of orie performing essential. 
senrices as a result of injuries sustained in an accident en­
titling such person to benefits under section 4 c. ·of thic act,. 
the roaximu.i-n amount of benefits which could have been paid such 
person, under section 4 c., shall be paid to the person· incurring 
the expense of providing such essential services. . 

e. Funeral expenses benefits. All.re?',sonable funeral, 
burial and cremation ex'J)enses, subject t6 a\maximum benefit of 
$1,000.00, on acc~unt of the death to any one person in any 
one accident sball be payable to decedent's estate. L. 1972, 
c. 70, § 4. Amended by L. 1972, c. 203, § 3·, eff. Dec. 26, 
1972 .. 
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39:6A~5- PAYMENT PF PERSONAL INJURY P?.OT2CTION COVERAGE BENEFITS 

a. An insurer may require written notice to be given as 
soon as practicable after an acciden~ involving an automobile 
..,ith respect to which.the policy affords personal injury pro­
tection coverage benefits required by this act. 

b. Personal injury protection cove~age benefits shall be 
)Verdue if not paid within 30 days after the insurer is furnished 
.•1ritten notice of the fact of a covered loss and of the amount of 
5a_i~e. If such written notice is not furnished to the insurer as 
~o the entire claim, any partial amount supported by written 
1otice is overdue if not paid within 30 days after such written• 
1otice is furnished to the insurer. F-...i.-iy part or all of the 
!'.'."emainde·r of the claim that is subsequently supported by written 
~otice is overdue if not paid within 30 days after such written 
1otice is furnished to the insurer; provided, :riowever-, that any 
?ayment shall not be deemed overdue where the insurer has reason~ 
1ble proof to establish that the insurer is not responsible for 
:he payment, notwithstanding that written notice has been furnished· 

• 1. 

:o the insurer. For the purpose of calculating the extent to -
vhich any benefits are overdue, payment shall be treated as being 
nade on the date of a draft or other valid instrument which is 
=quivalent to payment was placed in•the United States mail in a 
?roperly addressed, postpaid envelope_, or, if not so posted, on 
:he date of delivery. 

c. -All overdue payments shall baar simple interest at the 
:ate of 100/o per annum. L. 1972, c. 70, § 5. · 

~9 :6A-6 •· COLL.n...TERAL SOURCE 

The benefits provided in section 4 a., b • ., c., d., and e. 
ind section lO, shall be payable as loss accrues, upon written 
1otice of such loss and without regard to collateral. sources, 
~xcept that benefits-collectible under wor'Janen's compensation 
Lnsurance, employees temporary disability benefit statutes and 
nedicare provided·under Federal law, shall be deducted from the 
:>enefit's coll.ectible under section 4 a.~ b., c., d., and e~. and 
;ection 10. L. 1972, c. 70, § 6. Amended by L. 1972, c. 203, 
§ 4, eff. Dec. 26, 1972. 

~9:6A-7. EXCLUSIONS 

Insurers may exclude a perso~ from benefits under section 4 
:1., b .. , c., d., and e. and section 10 ·where such person's conduct 
~ontributed to his personal injuries or death occurred in any of 
the following ways: 

a. while committing a high rnisdemea~or or felony or seeking 
c.o avoid law·ful apprehension or arrest by a police officer; or .: .. ~1 ,.. 

j~J 



~109-

b. while acting with specific intent bf causing injury or 
damage to• himself or other.s. · L.. 1972, c. 70, § 7.. Amended by · 
L. 1972, c. 203, I 5, eff. Dec •. 26, 1972. 

39:6A-8. TORT EXEM.PTION7 LIMITATION 0~ THE RIGHT TO.DAMAGES 

Every owner, z-egistrant, operator or occupant of an auto­
mobile to which section 4, personal injury protection coverage, 
regardless of fault, applies, and every person or organization 
legally responsible for his acts or omissions~ is hereby ex~~pted 
from tort liability for ·damages to any person who is required to 
maintain the coverage mandated by this act, or to any person 
·who has -a right to receive benefits under section 4 of this act 
a~ a result of bodily injury, arising out of·. the own~rship, 
operation, maintenance or use of such automobile in this State, 
if.the bodily injury, is confined solely to the soft tissue of the 
body and the medical expenses incurred or to be incurred by such 
injured person or the equivalent value thereof· for the reasonabl.e 
and necessary. treatment of such bodily injury,· .is less than 
$200.00, exclusive of hospital e:xpenses, X-rays and other diagnostic 
~edical expenses. There shall be no exa~ption from ~ort liability 
if the injured party has sustained death, permanent disability, 
perm~ent · significant disfiguremen~, pe,rmane~~ _ 1o~s of a~y bodily 
function or loss of a body member 1.n whole or>in part;·regardless · 
.of the right of any person to receive benefits under .. section 4 
of this act.· _ Bodily injury confin.ed solely · to the: '5.0ft tissue, 
for the .purpose of this section: :means~ injury, in the·. £:orin ·- of 
sprains, strains, contusions, lacerations, bruises,··hematornas, 
cuts, _ abrasions, scrapes, scratches, and tears' confined· to the 
muscles, tendons, ligaments, cartilages, nerves, fibers, veins, 
arteries and skin of the human body. L. 1972, c. 70, § 8. · 
·A~ended by L. 1972, c. 203, § 6, eff. Dec. 26, 1972. 

39:GA-9. SUBROGATION 

,,>:·:.;,,•·:\·,,_ .1my. insu~~r ·paying ~enefits in accord~~e ·wit,h the?':provis'ions 
•.· Of .. s·ectiOn .• ·.4· .~d•"Sect1on·· 10, .• personal ••. inj~~k:;r~tep~~?•cover·a~e ,C,,+ 

direct1y··-against ·any ·person· re~ired?i:.?\hattt;n -~;.~~-~t::.::$:hE: .. ~~-y.e.tage 
required by this act and who failed · to · }:lave :_:.sllch_ C?overage ···in e~;E!_c;:t: 
at the time of the accident. The exemption from tort ·liability: .... ,-·.· 
provided in section 8 does. not apply to the insurers' subrogation 
rights. On and after 2 years from the. effecti.ve date of this act 
the provisions of.this section shal.l 'be inoperative. L;.1972,·c. 7 
s 9. A111ended by L. • 1972, c. 203, § 7 ~ eff.· ·nec~'''26, 1972~ .. 
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39:6A-10. ADDITIONAL .PERSON°AL INJURY PROTECTION COVERAGE 
.. 

Insurers shall make available to the named insured covered 
under section 4, suitable additlonal ~irst-party coverage for in~ 
com8 continuation benefits, essential services benefits, survivor 
benefits and funeral expense benefits. Income continuation in 
excess of that provided for in section 4 must be p~ovided as an 
option by insurers to persons for disabilities, as _long as the 
disability persists, up to an income level of $35, 000 ~ ·oo per year, 
with the excess between $5,200.00 and the amount of coverage con­
tracted for to be written on the basis o! 75% of said difference. 
The Commissioner of Insurance is hereby authorized anc;l empowered 
to establish, by rule or regulations, the amounts and tenns of 
income continuation insurance to be provided pursuant to this 
section. L. 1972, c. 70, § 10. Amended by L. 1972, ·c. 203, 
§ 8, eff. Dec~ 26, 1972. 

39:6A-ll. CONTRIBUTION AMONG INSURERS 

If two or more insurers a~e liable to pay benefits under sec­
tions 4 and 10 of.this act for the same bodily injury, or death, 
of .any·one person, the maximum amount payable shall be as specified 
in sections 4 and 10 if additional first party coverage applies_ 
and any insurer paying the benefits shall be entitled to recover 
from each of the other insurers, only by inter-company arbitration 
or inter-company agreement~ an equitable pro-rata share of the 
benefits paid. L. 1·972, c. ·70, § 11. 

39:6A-12. INADMISSIBILITY OF EVIDENCE OF LOSSES COLLECTIBLE UNDER. 
PERSONAL INJURY PROTECTION COVERAGE 

Evidence-.of the amounts collectible or paid pursuant to sec­
tions· 4 and 10 of this act to an injured person· is inadmis·sible 
in a civil action for recovery of damages for bodily injury by such 
injured person. L. 1972~ c~ 70, § 12. · · 

39:6A-13. DISCOVERY OF FACTS AS'TO PERSONAL INJURY PROTECTION 
COVERAGE 

.... :.The followi.r>.g_ .. apply):fo"person-al · Injury protectio:ri coverage.'..; 

berietf t~'f ,,:,:t~:.};;',c ,;;,';~ '. Ji}jt:f .r .. . :"li'i"' ' ' L .,;;t(·: . ' . . . .. .. 
-a·· •. Every· employer sball,· if a r~quest ·is···made_ .by an ·insurer:,.,,.:; 

or the. Unsatisfied· Claim and Judgment Fund· providing personal . · : -· · i: 
-injury .. protection benefits -under this· · a_ct against whom -a claim· ha·s :. 
heen·rnade, furnish forthwith, in_ a form approved by the·commissioner 
of Insurance, a signed statement ·of the·lost earnings since the' 
date of the bodily injury and for a·reasonable period before the 
injury, of the pe!son upon whose .injury the claim is based .. 

b. Every physician, hospital, clinic or other medical _in­
stitution providing, before_ and after the bodily injury upon which a 
cluim for personal injury protection benefits is based, any products, 
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services or accommoda~ions in relation to such bodily injury or 
any other injury, or in relation to a condition claimed to be 
connected with such bodily.injury or any other injury, shall, if 
requested to do so by the insurer or the Unsatisfied Claim and 
Judgment Fund against whom the claim has been made, furnish forth­
with a written report of the.history, condition, treatment, dates 
and costs of such treatment of the injured person, and produce 
forthwith and permit the inspection and copying of his or its 
records regarding such history, conditio~, treatment dates and 
costs of treatment. The person requesting such records shall 
pay a11 reasonable cost~ connected therewith. 

c. The injured person shall be furnished upon de~and a copy 
of all info:crnation obtained by the insurer or the Unsatisfied 
ciaim and Judgment Fund under the provisions of this· section, and 
shall pay a reasonable charge, if required by the insurer and the 
Unsatisfied Claim and Judgment Fund. 

d. Whenever the mental or physical condition of an injured 
person covered _by personal injury' protection is material to any 
claim that has been or may be made for past or future personal 
injury protection benefits, such person shall, upon request of·an 
·insurer or the Unsatisfied Claim. and Judg:tt.ent Funq. ·submit. to mental 
or physical examination by a.physician or physicians~ The costs of 
any examinations requested by an insurer or the Unsatisfied Claim 
and Judgm.ent Fund shall. be borne entirely by whomever makes such 
request.. Such examination shall be. conducted within the municipality 
of residence of the injured pers·on. · If there is no qualified 

·physician to conduct the examination witbiri the municipality of 
residence of the injured person, then such examination sball be con­
ducted in an area of the closest proxi.raity to the injured person's 

·residence. Personal protection insurers are authorized to include 
· rea~onable provisions in personal injury protection coverage 
poli<;:ies for mental and physical examinations of those claiming· 
personal injury protection coverage benefits •. 

e. If requested by the person examined, a party causing an 
ex~-rnination to be made, shall deliver to him.a copy of every 
written report concerning the examination rend~red by an exarn­

/-ining . Pf:t)'Sician, i at least one .. o;, w~ich repo:ct5-: _must,' s~t Otlt:,}_~~s ··::: . .· 
.fiµdings ana·-conclusions- in detai.1~ · After such re@_est::andi~d-~J..:iy~_:. > 
ery, :the party causing ~the· exam;p.ation; to h_e,_'.{'~~de,.,~~-<~:~-~~~!~~:~li,~il?J:\-?:(.·: 
upon request to receive from· the-person exa.1m.I1ed eve:r;y_w~i:~tenJ//C;:':<>. 
report available to him, or his··· representative,: con~~rhing: any: ex­
amination, previously or thereafter made of the same:mentaI:or 
physical condition~ · :-,:?~~~ 

-· ·-.~.:\:~,·· 

f. The injured person, upon reasonable request by the insurer 
or the Unsatisfied Claim and Judgment Fund shall sign all. forms, 
authorizations, releases for information, approved by the Com­
missiqner of Insurance, which may be necessary to the discovery_ 
of th~ above facts, in order to reasonably prove the injured 
person's losses. 
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g. In the event of any dispute regarding an insurer's or the 
unsatisfied Claim and.Judgment Fund's o~ an injured person 1 s right 
as to the discovery of facts about the injured person's earnings 
or about his history, condition, treatment, dates and costs of 
such treatment, or the submission of such injured person 'Lo a mental 
or physical examination, the insurer, Unsatisfied Claim and Judgment 
Fund or the injured person may petition a court of competent juris­
diction for an order resplving the disp~te and protecting the rights 
of all parties. The order may be entered_ on motion for·good cause 
shown giving notice to all persons having. an interest therein. 
Such court may protect against annoyance, embarrassment or oppression 
and may as justice requi~es, ente_;c. an order compelling or refusing 
discovery, or specifying conditions of such discovery; the court .. 
may further o~der the payment of costs and expenses of the proceeding, 
as justice requires .. L. 1972, c. 70, § 13. 

39:6A-13.l. LIMITATION OF ACTIONS 

a. Every action for the payment of benefits set forth in sec­
tions 4 and 10 of this act, except an action by a decedent's es­
tat.e, shall be commenced not later than 2 years aft_er the j,.njured 
person or su~vivor suffers a loss or incurs an expense and either 
knows or in the exercise· of reasonable diligence should know that· 

. the loss or expense was caused by the accident,_. or not later·than 
4 years-after the accident whichever is earlier, provided, however. 
that if benefits have been paid before then an action for further 
benefits may be commenced not later tban 2 years after the last 
payment. of benefits. · 

b .. Every action by a decedent's estate.for the payment of 
benetits set forth in sections 4 and 10 of this act shall be com­
menced not l~ter than 2 years after de-ath or 4 years- _after the 
accident from which death results, whichever is earlier, pro­
vided, however, that if benefits had been paid to the decedent 
prior to his death then·an action may be commenced not later 
than 2 years after his death or 4 years after the last payment of 
benefits, which.eyer ;i.s earlier, provided, further,. that if the 
decedent's estate has received benefits before then an action for 
further benefits shall _be commenced not later than 2 years.from· 

. the .l-ast payment of benefits~_.L. 1972/,a. 203, e 11; eff~ ·_nee. 
26.,. 1972. . - . . ·-

39:6A.:..14. COMPULSORY UNINSURED H-:>TORIST PROTECTION 

. · Eve~y owner or registrant of an autom'?bil7 reg~stered or .' 
. principally garaged in this State shall rna1.nta1.n uninsured motorist 
coverage as provided in P.L. 1968, c. 385 (C. 17:28-1.1). L. 1972, 
C. 70, § 14. -
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39: 6A-15. PENALTIES FOR FALSE Al\TO FRAUDULENT. REPRESENTATION J\.ND · 
FOR FAILURE TO !lu"\INTAIN INSURANCE COVERAGE 

*[a .. ] In any claim or action arising under section 4 of this 
act wherein any person, obtains or attempts to obtain from any 
other person, insurance company or Unsatisfied Claim and Judgment 
Fund any money or other thing of value by (1) falsely·or fraud-. 
ulently representing that such person ·is entitled to benefits 
under section 4 or, (2) falsely and fraudulently making statements 
or presenting documentation in ord,er to obtain or attempt to ob-· 
tain benefits under section 4 or, · (3) cooperates, conspires or 
otherwise acts in concert with any person seeking to· falsely or 
fraudulently obtain, or attempt to obt_ain,_benefits under section·4 
may upon conviction. be fined not more than $5,000.00, or imprisoned 
~or not more than 3 years. or both, or in the event the sum so obtain 
or attempted .to be obtained is not more than $500.00, may upon con-
.viction, be fined not more than $500.00, or imprisoned for not more 
than 6 months or both; as a disorderly person. 

fb. Ar1y owner, operator or registrant of an automobile regis­
terea or principally garaged in this State who operates or causes 
to he operated an automobile upon any public ·road or highway in 
this. State knowingly without automobile ins,urance coverage, extendir 
coverage to such automobile as provided in sections 3 and 4 of this 
act, may upon conviction be fined not more than $500.00., or imprisox 
for not more than 6 months or both, as a disorderly person, and sha: 
forthwith forfeit his right to operate a 1:notor vehicle over the 
roads and highways of this State for a period of 1 year from the. 
date of such conviction, and after the expiration of said period 
he may make application to the Director of the Division of Motor 
Vehicles for a 1icense to operate a motor vehicle which application 
may be granted at the discretion of the director. For a subsequent 
violation the automobile in question may be subject to confiscation 
and may be seized by the Director of the Division of Motor Vehicles 
or his agents.or employees·or by any peace officer of the.State whe 
directed by the director, his agents or employees, to do so, without 
a warrant. The director shall immediately thereafter institute a 
proceeding for. the confiscation thereof in the County Court, county 
distri.ct court or the municipal- court within the jurisdiction in 
which.the seizure is made. T'ne court may proceed in summary rnanne~ 

./ _and may direct confiscation to the director; .prov!<ied, he>wever,_;:_tha 
- any .. person claiming to be the holder of .. ..a .. inortga~ief· co~ditionalr~:: ... · 
sales· contract, or -other security interest.ir(any- such- automobile, .. 
the disposition of which is provided for· above, may present his 
petition so alleging and be heard, and in the "eve~t. it appears to:· 
the court that the automobile in question was.·.being operated in· . 
violation of sections 3 and 4 of this act without the knowledge of 
the claimant and if such·clairnant .acquired his.security interest 
in aood faith, the court shall either waive forfeiture in favor of 
such claimant and order the automobile returned.or delivered to 
such, or if it is found that the value thereof exceeds the amount· 
of the claim, the court shall order payment of the a~ount of the 
claim out of the proceeds of the sale. 

*[ ] indicates the enclosed material was deleted by amendment. 
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c. T'ne Director of the Division of !<:>tor Vehicles shall have 
the authority to suspend a· license and registration at any time the 
registrant cannot furnish proof the vehicle is insured.] L. 1972, 
c . 7 Q , § 15 . Amended by L . 19 7 3 , c . . 2 9 3 , § l , e ff . Dec .. 7 , 19 7 3 .. 

39:6A-16. CONSTRUCTION AND SEVERABILITY 

This act shall be liberally construeo so as to effect the 
purpose thereof. The provisions of this ~ct shall be severable 
and if any phrase, clause, sentence or piovision of this act is de­
clared to be contrary to the Constitution of this-State or of the 
United States or the applicability thereof to any person, government, 
agency or circu_mstance is held invalid, the validity of the remainder 
of this act and the applicability thereof.to any person, government, 
agency.or circumstance shall not be affected thereby .. L. 1972, c. 70, 
§ 16 .. 

39:6A-l7. GENERAL REPEAL OF INCONSISTENT STATUTORY PROVISIONS 

All laws.or parts of laws which are inconsistent with.the pro­
visions of this act are repeal~·d and superseded to the extent of· 
such in~onsistency. L. 1972, c. 70, § 17. 

39: 6A-18... MANDATORY REDUCTION OF BODILY INJURY INSURAJ.~CE RATES 

Bodily injury insurance rates in effect on July,l, 1972 shall 
be reduced by at least 15% and shall beco~e effective upon the 
effective date of this act. L. 1972, c. 70, § 18. 

39:6A-19. RULES AND REGULATIONS 

The Commissioner of Insurance is hereby authorized and e.~­
powered to prescribe, adopt, promulgate, rescind and enforce such 
reasonable rules and regulations as may be required to effectuate 
the purposes- of this act.. L· .. 19.72, c. 203, § 9, eff. Dec .. 26, 1972~ 

39:6A-20. ·POWERS·. OF .COMMISSIONER OF .INSURANCE 

For the purpose of. 'implementing and enforci~g- this act,· the 
Commissioner of Insurance shall· possess·all of·those general 
powers as enumerated in Title 17 of the Revised Statutes~ L .. 1972, 
c. 203, § 10, eff. Dec. 26, 1972~ 
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APPENDIX B 

NEW JERSEY ADMINISTRATIVE CODE 

(Rules and Regulations p~omulgated by the Department of Insurance) 

SUBCHAPTER 7. AUTOMOBILE REPARATION REFORM ACT 

'· .. ' .. 
. •· .. ' 
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NEW JERSEY ADMINISTRATIVE CODE 

0 (Rules and Regulations promulgated.by the Department of Insurance) 

;uBCHAPTER 7. AUTOMOBILE REPARATION REFORi...,1 ACT 

mTE: All references to "Section9 II i.D the follo·,-,ing pertain to 
Sections in the Second Official Copy Reprint of Assembly 
Bill No~ 667 (P.L. 1972, c. 70: C. 39:6A-l et seq.). 

.1:3~7.l DEFINITIONS 
. . 

In Section 2, line 4C, the term "long-term contract" shall 
1ean a written agreement or lease for not less than 12 months. 

In Section 2, line 4A, the term "automobile" does not in­
:lude motorcycles: the term does include vehicles used for f~~ily 
~ecr·eational purposes, such as campers and motor homes, except if 
,uch vehicles are customarily used: 

1~ In the occupation, profession or business of the insured; or 
2. For the transportation of passengers other than members 

>f the insured• s family and guests. 

Coverage shall not apply when such veh.icles·arc located for 
LSe as residence or premises. 

NOTE: A·cornmercial vehicle· customarily used in business, 
when used occasionally to hold a Camper body for 
personal recreational purposes, is not included in 
the definition of "automobile". 

In Section 2G, · "named insured" means the person(s) or the 
>rganization named in the declaration of the policy and, if an 
.ndividual, sha11 include the spouse ~fa resident of the same 
Lousehol.d .. 

NOTE: A person ·not o\vning an autornobiel but· providing an . 
automobile for his own use by an organization may 
be afforded no-fault coverage by appropriate- en­
dorsement as though he owned an automobile. 

In Section 4d, "survivors berefits" shall mean any unpaid 
1edical expenses plus either the ~npaid remaining portion of 
:he maximum $5,200 in the case of death of an income producer or 
:he unpaid remaining portion of the maximum $4,380 in the case 
)f the death of a person performing essential- services. 

l 
. j 

l 
i 
I 
! 
I 

! 
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11:3-7.2 PAYMENTS 

(a) Under Section Sb and c, payments shall not be overdue 
where there is a charge pending which would make·operative an 
exclusion in accordance with Section 7. 

. . 

(b) If the injured party is found not guilty of such charge, 
benefits shall be overdue if not paid.30 days after the insurer is 
furnished written notice of the disposition of such charge. 

11:3-7.3 MINIMUM SCHEDULE OF ADDITiqNAL PERSONAL INJURY PROTECTION 

{a) Appendix A outlines the minimum schedule of 11 additional 
·personal injury protection" coverage benefit? that insurers must 
make available in accordance with Section 10 of this Act. 

(b) In the·Appendix A table, only five weekly ·indemnity 
schedules are shown, with a two-year benefit duration. It is 
believed that these ranges of benefits will meet the demand. for this 
additional coverage in most c~ses. · · 

(c) Consequently, at least for the initia1 p~riod, it will 
be sufficient if your manuals exhibit these minimum benefit schedules 
with corresponding rates. 

(d) However, benefits in excess of thos set forth in Appendix 
A must be made available at the option of the named insured at · 
~easonable intervals subject to the specific approval by the Com­
missioner, up to·a maximum additional weekly loss of income benefit 
of $35,000_per year, as well as reasonable essentiai service· 
benefits; survivor benefits and· funeral expenses benefits, as re­
quired by Section· 10 of the Act. 

11:3-7.4 POLICY FORM OR fil.TDORSEMENT 
_,,,.,,., -4. -~:· 

The policy . form· ·or . ~:~orsem~~t: pro~iding th~a,·:P~;;~~~a~: inju~ ' ~:'.': . 
protection benefits shall- ·provide :t~at :section 4 ·.bene~its ·shall-he · 
afforded by the 'insurer of · the injured person.··. · ,: <.\::'.fYt . 

11:3-7.5 REIMBURSEABLE EXPENSES 

Expenses incurred under .. essential services be.nefits" in . 
Section 4 shall be reimbursable only if the injured person other 
than.an income producer is unable to perform essential services as 
a result of bodily injury caused by an automobile accident and the 
substitute services are actually performed for a charge. 
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·rl:3-7.6 RESIDUAL MEDICAL PAYMENTS COVERAGE 

(a) Appropriate language shall. be included in the policy form 
or the personal injury protection endorsement to add residual 

medical payments coverage, corresponding to Coverage C in the· 
Family Automobile Policy to provide such co\.rerage at a limit of 
$1,000 per person on·an ~xcess basis over other collectible 
insurance and with a subrogation provision. 

(b) With respect to insureds carrying medical payments 
coverage in excess of $1,000 per person on policies remaining 
in force beyond January 1, 1973, a company may provide $9,000 
of additional_medical payments coverage per person in addition to 
the $1,000 limit included in the bodily injury coverage in 
accordance with.the.preceding paragraph. 

(c) Appropriate rate filings· for the Commissioner's ·approval 
will have to be m.ade, and it is the Co~~issioner' s pres·ent intention 
to approve a rate of no more·than $1.00 per car for the period of 
coverage of additional $9,000. 

11:3-7.7 FILINGS. 

{a) Filings to comply with the·"New Jersey Automobile Insurance 
Reparation Reform Ac-e•shall be.submitted on or before Noverri.her 15, · 
1972, as iollows: 

. l. Bodily Injury Increased Limits Table:. The present table 
in·use by the rate filer shall be adjusted to a starting point.of 
15/30 _·by the usual actuarial method. If any table values are 
adjusted to obtain proper gradation, an appropriate explanation 
shall be included iri the filing. 

2. Bodily injury rates: · 

i. The present 10/20 bodily injury rates shall be reduced 
by 15 per cent to produce the rate reduction mandated_by the Act,. 
and the result shall be adjusted -to a 15/30 ·basis to comply with ··the 
newly~requi-red financial .responsibili ~y<}.imi ts· by application_ of the 
present 15/30iri¢reased·J.iniits factor.-:.<~~;:.::·: .:·.··'_. .·· ... -,·,_. ·.-•.--:.:· .. 

ii~ It is required in Section6 above thcit·a residual 
medical payment coverage be included with the bodily injury coverager 
This residual coverage will be applicable in-the rare situations 
~,here an insured under the policy' providing the P.I.P. coverage 
would not be·able to obtain reim.bu.rsernent for medical expenses, such 
as in the situation where he is injured while riding in a truck. 
It is noted that this coverage will be on an excess basis over other 
collectible insurance and the insurer will have the right of.· sub­
r-ogation. · 
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iii. It is estimated tha~ this exposure will be approx­
ima~eiy· five pe.r cent ·of the exposure presented under the present 
medical payments coverage. The present average medica.l payment rate 
in the State of New Jersey amounts tq approximately $8.00. Five per 
cent of that amount would be $0.40, which would be the appropriate 
charge for this re~uced coverage. 

iv. A charge fqr this medical payrnents coverage may be in­
cluded in the bodily injury rate as follows: For companies that 
round their manual rate to the nearest dollar, the rate under sub­
paragraph i. above may be rounded to the next highest dollar. 
Companies that round rates to other than-whole dollar amounts shall 
modify this procedure appropriately ands~ explain in their rate 
filing. 

v. Each rate filer shall review all other rates in the manual. 
related by formula to the private passenger bodily injury rate, and 
shall revise these rates for classifications affected by the P .. I.P. 
provisions of the Act, and use for such adjustment the private 
passenger bodily injury rates developed in accordance with the above 
procedure.· 

vi. It·is also required that rates in the garage section of 
the manual for Hazard l be modified to reflect the ~5 per cent . 
reduction in the private passenger e:Kpostire. It is estimated that 
70per cent of the Hazara·1 garage bodily injury·rate reflects the 
private passenger exposure,_ the remainder is attributed to the 
premises exposure \~hich is not affected by the Act.· In· order to 
reflect the 15 per cent reduction in the bodily_injury premium 
charge, the garage Hazard 1 bodily injury rate snall be reduced 
by 10.~ per cent. The minimum premium shall be adjuste9- by. the 
same method that was used in the last rate filing approved for the 
r~te filer in New Jersey. 

vii~ Bodily injury rates for classifications other than those 
referred to above shall be adjusted.to a 15/30 basis by applying to 
the present rate the present factor for 15/30 coverage •. 

3.. _Additional personal injury protection: Every rate filer 
_shall submit a proposed schedule of rates to provi~e at least the 
behefit schedules. set forth on Exhibit A. ·::;:,>~;;::::<i,.,:/: . . . . 

. . ~ . . , ' ., : ... ; . · .. :· . .• : :·-· . .:.. ~ .... ,, :- .. ~.'.. 

· 4~· .· Rules and:-poli~y foms;_ . Rating o~§iriiza'tioris' a~d'.:i:_iridepend-:: 
ent filers shall file · the ·p.ppropriate policy, fbrms or endorsements .. : . 
as well as the· n~cessarymanual.rules for the·implemeritation of this 

.program. 
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APPENDIX A 

·ADDITIONAL PERSONAL INJURY PROTECTION 

Maximum Additional Weekly Loss of 
Income Benefit 

During Period After Period 
~ 

of Basic of Basic 
Benefits Pay- Benefits Pay-
ments {a} ments {b~ 

1. $0 $100 

2. 25 125 

. 3 •. 75 175 

4. 150 250 

5. 300 400 

·I 

Total 
Maximum 
Income 
Benefits 

$5,200 

7,800 · 

13,000 

20,800 

_36,400 · 

Maximum Additional Ess'ential 
Services 

Duririg After 
Total. Basic l3asic 

Pay- Pay-· 
- .. -;_.,,,: 

Max. 
ments ments E. Serv. 

$0 $12 · $4,380 

·a 20 - 10,220 

8 20 10,220 

8 20 ·10 I 220 

8 20 10,220 

\ 

Death 
Bene-
fits tc~ 

$10,000 

10,000 

10,000 

10,000 

10,000 
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NOTES TO -TABLE 

(a) Subject to 75 per cent of the amount 
of weekly income in excess of $100.00 per 
week. 

(b) Subject to 75 per cent of the total 
weekly incomeo 

(c) Death benefit ·shall be payable 
provided death occurs within 90 days 
from date of bodily accident • 

.-·\\'. 
·:•,,,. 

GENERAL: 1\bove schedul·e"sf applicable 
to names insured as defined;· limits apply 
per person, per accident~--

Broader forms of additioncl:i personal bod.:i.ly 
injury protection benefit~ are· available on 

. a _ "refer to company" basis~ 

Nothing herein is intended to·prohibit the 
marketing of additional coverage on·a 
per-car basis. · 
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APPENDIX C 

U.S. Senate 1381: 

Restrictions On Lawsuits 
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s 1381 

SEC. 103. RESTRICTIONS ON LA\\f"SUITS. 

(a) Ix GENER.iL.-· An approved State p1nn shall pro..: 

vide that no claimant ~hall be entitled to maintuin a civil 

action based- on liability in tort agains·t any person, with 

respect to an injury· as to ·which basic no-fault benefits are 

payable,· unless the person is · or may be liable ·in· tort in 

accordance ,vith ·:one of the es.ceptions set forth in subsection 

(b) c1 • " l an 1n tnat p.1.a.n. 

(b) EXCEPTIONS TO R.ESTRICTIOXS.- ( 1) Except as 
proYicled in paragraph (2) of this subsection, an approv-ed 

State plan ·shall provide, in accordance with applicable law, 

thnt a person may be liable in ~ort-· 

. .- . 
(A) for any loss which is in excess of ~ny applicnlJ!e 

limit~1tion in accordance ~~ith section_ 102 (a.), 102 (b) 

(2), or _102 (c)., and w~ich is not com:pensatec1 by 

addecl no-fault benefits; 

(B) for-· 

{i) any loss which is in excess of the appli-. -
' . ,•· . 

. calJle limitation in accordance with sectio.n..l02, (a) _· 

and "hich is -not. com pens~ teaJJy added no.:fault . 

1Jenefits; and . 

(ii) damages for noneconomic detriment which 

is sustained .by a_ victim \\·ho suffers injury resulting 

· in den.th or by any SLirviYoi· of the victim as a rcsnlt 

of that de,1th; 

--~-- -- ------- ~-------;.____;_ ____ ......., _____ !&IJl!'!!'.I .. WWWll!ll!ii!!IRI_ -~--=-••t--il!III.U!lll&lll!l!&--11!.1!1/tW&i&JBllillll!ll!!I! 
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.( C) foi· llOll,t'COnomic · c1ctrimen t wL ich is not com­

l}Cllsated by other hcHcfits nnd "·Lich 1s sustni11ccl hy 

n Yictin1 "·!.10 suffers ·an injury rc~ulting in-

( i) signifieant pennnuen·t ~earring or dis-

£gurcmc-nt.; 

(ii) the p ermancnt loss of r..n i.rn portnnt hodily 

function; 

(iii) other senons and permanent injury .. As 

nsed -in this ~nl)11t11-agm1)h, "other serious nnc1 per­

nianent jnjm:r" menns an injtuT which results di­

rcc-t1~· in n. rnh.,tantial and lll(•t1ic·,1l1y demonstrable 

· permanent im1h1 innent that $ign!ficnntly· nffecti th~ 

ability of-thl victim to restime hi~ usual an<l cristom­

my daily ncti vities; or 

(iY') more than 180 contin:.tous days of total · 

disability. As used in this snl>pai-;.1graph, · -~'tota:l tlis­

·ability"· means an injmT · 1'·hich results· directly in 

a n1ec1ical1y demo!}stmhle im1)ai1111ent that· prevents 

: the --rictim from perfon11i11g all or suh~tuitinlly all of 

. the 1nuterjal acts -·und duties· which ·constitu·te his 

usual and cu~toinmy daily acfirities;·. · 
. . . 

,·~ . ' ' 

(D) for any injnry arising out of the maintenance or 

use. of a. motor vehicle w~th :intent ·to injure himself or 

another person; 

· {E) for nny injnIJ- arising ont of~ defect in a motor 

Yehicle ·tha,t '\\;as_ des1gne<l, ruanufacturetl, repa.ired, 
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serviced, or ~therwise maintained by· that person in the 

course of his ·hi.siness· ( other than ·n, defect t.hat occurs· 

vd1ile the Yrhiele is l1eiug opemted in the cr.nr::;e of the 

business) if the defect was cnw;ec1 or no_t correctec1 hy . 

. an act· or omi·ssion in tbe conrse of the bnsine~s; 01: 

(F) for any injury that is caused_ in whole or in: 

part by any uct or omission· not connecte'tl: with the 

:~rnaintenance or· nse of a motor Yehic1e tJjr that. person: 

( 2) An a pproYed Stnte plan may· pro\·i(lc" for a lo.r:iger -

s. 1331 0 --- 3 

time 1>eriocl than that specified in su bpnragraph ( C) (iv), 

ancl ma,y exclude any or nll of the except.ions to restrictions 

on law'$uits specified in paragraph (3). 

( c) ToR-:r PEX.A.LTIES.-An approYed State plan nrn3~ 

· pro~~ide· fo1~ a 1nechanism to assess the .indiYidual re~ponsi­

bility of motor vehicle operators and a process or proce~ure 

for the imposit-ion of tort· penalties, to deter neglige.~t._ and · 

unsafe n1aintenance m1d use of 1notor vehicles in that State .. 

Those tort penalties may include-

. ( 1) the impositi~n of fines;: . 
" ' ': ' ., 

(2) the suspension or re:Yocation of motor Yehicle 

· operators' licenses; 

(3). compulsory driYer education,.; 

{ 4) orders to participate in programs designed to 

pre, .. ent clriYing \\·hile intoxicated; 
. . 

(5) the im1)0undment of motor ,vehicles oi,med hy 

those opern.tor.s for specified periods; and 
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by the State. 

N' o 11cnn1ty impo~ecl p1.n:-::~1ant to tl~c nu thority set forth in 

this subsection shall l)c paicl or reirn lrnr~cc1: directly or 

indircct13~, hy an insurer. 

"( d) .A.TTOP.~E.Y's FEES.-· .:\. c1efe11d~11:t shall be nwankcl 

n. reasonable attorncv's fee hY the court for dcfcndinrr n. 
~ ~ 0 

claim for liability in tort. jf ihc conrt determines that-

( 1) the claim is fraudulent; or 

(2) there is no_ reasonable foundation for believing 

that the claini falls "·ithin an exceptio!l to the restric­

tions on linhility in tort set forth in snh5ection. (b) "and 

. in the applicable npproYetl State• plan .. 

.. 


