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THE HONORABLE MEMBERS OF THE SENATE and GENERAL ASSEMBLY
Ladies_and Gentlemen:

The Commission to study the "New Jersey Automobile Reparation
- Reform Act) P.L. 1972, c. 70 (C. 39:6A-1. et seq.), among other
things, created pursuant to Senate Concurrent Resolution No. .68

of 1976, herewith respectfully submits its report in compllance
with the terms of the resolutlon regarding said act. -
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SUMMARY OF RECOMMENDATIONS

Listed below.are the recoﬁmendations;of the Commission
whlch are dlscussed in more detall in their approprlate chap-
hters. A draft of legislation encompa851ng the proposed amend—_
‘ments and supplements to the "New Jersey Automoblle Reparation
Reform Act" will be prepared for 1ntroductlon.»

l. The Commission believes that the no-fault automobile
insurance system -- in a generic sense -- is.conceptually and

practically sound and should be maintained iniNew Jersey. The

risks of driving should be spread more widelylthrough,society
since driving is more of a social risk today'than it was years
age. Furthermore, the determlnatlon of fault has become more

‘costly and technlcally dlfflcult to prove,'and should only be

preserved*for certaln types of pereonal 1njury and property

damage clalms. Whlle recommendlng retentlon of » no—fault system

in'New Jersey,'the Commission realizes there arevcerta1n~de-
f1c1en01es in the present law. It is hoped the recommendations
contalned in thls report w1ll help to strlke a balance between

equlty and ]ustlce, and what 1s soc1ally and personally affordable.'

(ChapteriII)

bearing on New Jersey's no-fault law." In this'manner'the‘legis-
lature could act, or be prepared to act to correct any 1nequ1t1es-

or def1c1enc1es in the law. (Chapter III)



3. The CommlSSlon recommends malntalnlng automoblle

B

insurers as the prlmarv prov1ders of no-fault beneflts, w1th

exceptions |as currently prov1ded for in the no-fault law.

. (Chapter IV)

»4.: The Commlss1on belleves a major empha51s should Stlll

be placed on loss preventlon rather than no—fault 1nsurance as

a means of reduc1ng automoblle property 1nsurance costs,'and does
not recommend a system of no-fault property damage 1nsurance.
(Chapter V) | |

5. The Commission recommends the cOntinued‘exclnsion of
commercial vehicles, school and puhlic buses; and motorcycles”i

‘from no- fault coverage,and that no—fault beneflts should not be

.appllcab e to passengers 1n non-prlvate passenger automoblles*

1nvolvedg1n acc1dents w1th automoblles. (Chapter

occupants of all automoblles 1nvolved in ac01dents w1th non—~

private passenger automoblles. Whlle some carrlers now extend
PIP coverage to such injured partles, the Commlss1on belleves 1t

shourd be done unlformly by all carrlers.‘ (Chapter V) -

’passenger automobiles. (Chapterlv)

*As used in this report they 1nclude commerc1a1-veh1cles ‘and
school and publlc buses,,but exclude motorcy les and mopeds.

<
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9. If a "professional" pedestrian is struck.by an uninsured
non—prlvate passenger automoblle he should look to the Unsatisfied
Clalm and Judgement Fund for PIP beneflts.. (Chapter V) - -

‘iplo., A pedestrlan ellglble for PIP beneflts under his own
coyerage or an "add-on" PIP policy of non-prlvate passenger auto-
'moblles should be subject to the tort exemptlon of the no-fault
law. (Chapter V)

1l. 1In all accidents between prlvate passenger and non-
private passenger automobiles or where a oedestrlan w1th his
own automobile insurance coverage is struck by a non—passenger
automobile, it should be made statutorily clear that any insurer
paylng PIP beneflts under automoblle 1nsurance coverage shall be

l~;subrogated to the rlghts of the party to. whom 1t makes such PIP

payments to the extent of such PIP payments. (Chapter V)

The Comm1551on recommends that the unllmlted medlcal

beneflts prov1ded for in the ‘no-fault act be retalned. However;
.1t believes that the liability of any one company Should be
llmlted to the first 8§75, OOO with the amount over that pooled
vamong all 1nsurers and pald out of thetstate S. Unsatlsfled Clalm

"and Judgement Fund. Thls is the approach;taken by Senate Blll

'(Chapter\VI)ﬁ
14. The Commission recommends that Regional Claims Review

Boards be given the authority to establish a reimbursement medical




fee schedule for injuries covered under no-fault insurance in the
region‘in which they operate. (Chapter VI)- |

15. The’Commission'recommends‘that the time period for the
paymentvof claims'be:extended from thirty days to sixty days. |
(Chapter VI) o |

16. The Commission recommends that‘aﬁ accident victim
.coverea by no—fault‘cannot recover general damages from a
driver covered by no-fault unless the v1ct1m s injury results
in (1) his being unable to perform substantially -all of the
material acts*that.constitute his usual activities for at least.
- thirty days during thel80 days following tﬁe accident: (2) dis-

memberment ; ‘(3)‘significant.disfigurement: (4) a fracture°

v:(5) permanent loss of use of a body organ, member, funCtlon;-mﬂ"

or system: (6) permanentrconsequentlal llmltatlon ofﬁuse of a
body organ or member; (7) significant llmltatlon of use of a
body function or system; or (8) death. (Chapter VIII)

17. The Commission recommends that the merlts and
problems of prov1d1ng for a system of optlonal flrst party

”studled furth r ~(Chapter VIII)f

’"speculatlve damage

1nsurance b

iBL' Mlscellanea.




Chapter 1

. . “Introduction

Background

In February of 1968 New Jersey's Commissioner of Banking

and Insurance, in a landmark decision, denied application for

a 20.6 percent rate increase filec by the National Bureau of
Casualty Underwriters and the National Automobile Underwriters
Association. On the basis of data submitted by a specielécounsel
to represent the public interest, the éommissioner determined that
the automobile insurance industry should be granted only'% slight

increase, not the requested 20.6 percent. The industry reaction to

this denial took the form of policy cancellations and nonr%newels;
agency terminations, assignment of risks, increased use ofk' |
214 (consent to rate) filings, and restrictive~underwriting
practlces._‘ﬁste increases were allerd ﬁ? thekcommissioner of
Insurance early in 1970, which, it was hoped, would restore the
market to its normal level. Despite this‘rate'increase, however,
it was necessary for the Comm1551oner of Insurance to declare a
ninety-day moratorium on nonrenewals., The Comm1531oner c1ted the

imminent peril of an“unprececen;ed consgr;ctlonfrnjthe,New\Jersey;e

tion%eﬁphasiZed the'need for automobileﬁin ufanc

reform'ln NewﬂJersey——an outcome of whlch was: the creatlon‘by
~the New Jersey Leglslature in 1970 of the Automobrle Insurance
Study Commission (AISC), which produced the bill whlch,‘w1th

amendments, became the "New Jersey Automobile Reparation Reform
i . v )



'Actj' the so—called no-fault act.
The AISC was created on June 18, l970 pursuant to J01nt
Resolutlon Number 4, Laws of 1970. Ba51cally, the dutles and.
respons;bllltles of the AISC were readlly 1dent1f1ed in terms of
recommendatlons leadlng tO' | o
(l)‘ The prompt and eff1c1ent prov1smon of beneflts for all
acc1dent 1n3ury v1ct1ms. | |
(2) The reduction or stablllzatlon of the prlces charged
for automobile insurance. : - :d 3
(3) The ready availability of insurance coverage necessary
to the provision of accident benefits. | |

(4) The streamllnlng of the 3ud1c1al procedures 1nvolved in

thlrd—party clalms.u(_

In its dellberatlons,;the AISC addressed ltself prlmarlly
-to modlfylng the tort llablllty system(ln such»a manner as to
provide New Jersey re51dents with a system.of reparatlons
which provided maximum beneflts to 1njured persons‘w1th optimum

effrc;ency.f Accordlngly, as the AISC concentrated 1ts

efforts in thls area it dld not deal w1th the questlons of

ratemaklng or 1nsurance avallablllty. llﬂ'Decembe o}

meoblle acc1dents.‘JOn~June.20> 1972 leglslatlon was approved

(effectlve January 1, 1973) to acwompllsh thls ob]ectlve. Much

of the leglslatlon recommended by the AISC was eventually enacted,1£

although often in amended ver51on.m(See Appendlx A for the text

\
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of the no-fault act and Appendlx B for rules and regulatlons
pertalnlng thereto.) | " | B

The no-fault act (P L. 1972, c. 70) prov1des for unllmlted
medlcal beneflts for persons injured as a result of acc1dents in-
volv1ng an automobile, and restrlcts the right of the 1njured party
to sue for damages if his injury is confined to soft tissues and
his medical expenses,.excluding hospital, x-ray, and diagnostic .
costs, are under $200, or unless his 1n3ury results in death
permanent disability; permanent significant dlsflgurement per-
manent loss of a bodily function, or loss of all or,part of a
body member. Wage loss, essential service benefits, surviGor
benefits,and funeral expense benefits are also included under the
no-fault plan. -

By the end of l976,‘it was obvious to most obserVers'that
insurance problemstsimiiar'to those of 1968 were developiné once
again within the automobile insurance market in‘New'JerseYLi?Many
of the same factors were again present, e.g., serious avaiiability
problems, agency terminations, and spiraling premium oosts;d The

residual market, served by the New Jersey-AutomobiletInSurance

Plan, grew 51gn1f1cantly as the voluntary market contracted ' These

‘7problems were further compilcated by the 1nsolvency of the‘Gateway -

d01ng bu51ness in he'state.”

" to cease

The market problems of 1976 were the result of a numberwof

factors. Some critics suggested that the system of prlor@approval

of rates was disruptive of efficient pricing because delays

(]

xperienced in getting rates approved by the Insurance Commissioner




:to study are:.

lfor 1n the nov

distorted pricing methods. The New Jersey no-fault law was

criticized for providing benefits which were too generous and-

for being too lenient with respect to protecting the insured's
right tgysue for.general damages,'including‘pain ahd.suffering.
Several technical defeets in the no-fault law had aiso become
obvious as a.result of judicial decisions.~ | |

In a larger sense, the market disruptioh in New Jersey was \
aiso the result of the adverse effect of inflation and dther

economic pressures in the general economic downturn of 1973-74

and, as such, was a nationwide phenomenon. Casualty insurers

.lost money on their investment portfolios during that period

and were adversely.affected by the spiraling inflation which
pushed up medical costs as well aS"the costs of repairs and

spare parts. In turn, these factors had an adverse effect upon -

their capa01ty to write new bu51ness.;31
Accordingly, a new leglslatlve commission was establlshed
by Senate Cconcurrent Resolution No. 68,in May of 1977, to examine

New Jersey's no-fault law,fvarious ratemaking sYstems, and insurance

availability problems.' Generally speaklng,,the three broad

areas of automoblle 1nsurance whlch the CommlsSLOn was mandated

fault act

(2) Automoblle 1nsurance ratemaklng syst”
(3) The automoblle 1nsurance reSLdualimarketi
- The Commission dec1ded early in 1ts dellberatlons to study the

three areas separately, w1th no—fault 1nsurance as 1ts 1n1t1al




effort. This was not to deny the close relationship of the

three areas and their component issues. However, the Commission

believed that for the sake .of expediency and bedausevof limited.

©

staff resources it was necessary to compartmentalize its skudy.

Its duties and responsibilities were to’inquire into

and provide remedies for any inequities and deficiencies that

may exist, strive for‘improvement, and make fundamental

changes when necessary and practicable in the "New Jersey Auto—

' mobile Reparation Reform Act." Enough time has passed (more

than four years) forlNew'Jersey to have a no-fault loss e#perience

and sufficient statistical data available which can be compared

to the pre-no-fault data in this state as well as to the no-fault‘

experience in other'states° It is also p0551ble in 1977 to de-

termlne the impact of the no-fault system in New Jersey in prov1d—

ing more and better beneflts to accident victims, more promptly

and efficiently. In addition, the Commission addressed itself

to several issues raised by the courts. . o }
. fhe Commission outlined the‘component_issues and questions'of‘

its study of the no-fault act to be: ‘

The role of the tort system. Should it compensate everyone

fairly and adequately compensate the injured person to-the extent "'~
he was free from fault? This also involves a question”offsbciai
risks versus personal risks in spreading the cost of automobile

claims. - _ _ : L e




Medical expenseS" Should there be a limit on medlcal

beneflts?‘ What methods mlght be employed to hold down costs'>
Should there be fee schedules for medlcal servzcesrthder no-v
fault coverage to serve as standards, with reglonal review boardsi
which could set a reimbursement schedule for.lnsurers and to which

a medical provider ceuld appeal from the schedule in unusual

circumstances?

Property damages: Should no-fault eoverage be extended to
automobile property damage? How can risingvproperty damage costs
be contained? | ;

Threshoidﬁ Should the threshold remain at itsypresent
dollar limit? Should there be a.higherdollar:threshold?"A.ﬁ
verbal thresheld?_-No threshold (a straight cut compensatioh
systemVWhere:faultfin an automoblle acc1dent is 1rrelevant and the
'purpose‘is to pay all 1n3ury clt-.ums)'> What 1s.theivolume of
automobile negligenee suits for pain andASufferinglih’New Jersey
today as compared to4prior to no—fault, and over the last three

years? To what extent have the so-called "nuisance suits" been

eliminated from the system?

“Collateral sources: New Jersey'smgim

acc1.entsc
contlnue to be con51dered part of the prlce pald for automoblle-.t

usage, with motorists responsible for total reparatlons?



>

Classifications other'than,private passenqer automobﬁles:

Court decisions have‘interpreted the no-fault law to makeiPIP‘

benefits available to drivers and passengers of motorcycles and
other non-private passenger automobiles involved in accidents

with automobileS'who are covered under their own~automobile”

insurance and to passengers in commerc1al vehlcles 1n3ured in
acc1dents 1nvolv1ng automobiles. Is this the intent of the

no-fault law? Should PIP coverage be extended to other

vehicles, i.e., trucks, buses, and taxis, and to other classes
of injured person, e.g., pedestrians struck by non-private
passenger automobiles.

 PIP benefits: Are additional PIP beneflts to be prov1ded

to all occupants of the insured's car or Smely the named

‘ L :
1nsuredhhspouse, and resident members of the famlly as carrlers
presently write policies? ‘

Fraud, deceit, and overutilization: What has been the ex-

tent of fraud under no-fault insurance in inflating claims to

reach the threshold for‘bringing suits? What has been the ex-

tent of decelt and overutlllzatlon under no fault clalms concern—

:;In ”bllllng practlces by doctors and dspltals7 What pOSSlble.'

fleg slatlvv’remedles ex1st agalnst these‘practlces°

Premiums: What has been the rate of'lncrease of automoolle“

Foo

insurance premlums (PIP bodlly 1njury and property damage separated)
I

since the enactment of no-fault after dlscountlng the 1nflatlonary

factor? How much of that increase is attributable to toﬁt
liability under the present system? How would various

‘thresholds affect premiums? What is the profit margin id New"
. _ ‘



- Michigan.

Jersey for automobile insurers? - o

Procedures Adopted by the Commission in its Study |
- |

The Commission was, from its inception, aware of the debate

over no-fault insurance in general, and of its proclaimed merits .
’ N

" and deficiencies in New Jersey, in particular. As a result. the

viewpoints and arguments of the expert witnesses available to
the Commission had already become well known and the zones of
disagreement between proponents and critics of no-fault rather

. | '
clearly delineated. Therefore, while not neglecting the
testimony presented to it in formal public sessions, the Com-

mission -- as did the AISC six years ago -- found ﬁisdom in

attempting to base its decisions on statistical data to a.
great degree. o o ,'// ,

The Comm1351on recelved testlmony on the no—fault law at

- two publlc hearlngs held on July¥21 and July 28, 1977 Several

| _
Comm1551on members traveled to. Mlchlgan for three days in July,

+ 1977, to meet with industry representatives and wrth the Michigan

Commissioner of Insurance, Thomas Jones,. and his staff. Of prime
. ‘ .

concern was the operation and effect ofﬂthe verbah.threshold in

The Commission also sent some of its members to

“Ethe preparatlon of the presently pendlng'federal no«fault auto—7

mobile insurance blll U.S. Senate 1381. Flnally,lueveral Conm1581on“
members attended a No-Fault Automoblle Insurance Semlnar sponsored i
by the National Conference of State Leglslatures ln Atlanta,i

Georgia, on November 3 and 4, 1977. Part1c1pantsyfrom at least




twenty five states were in attendance, which provided an ekcellent
opportunity for comparing no-fault experiences.
A panel was also appointed by the Commission to serve as an

Advisory Committee. Members of the group included represéntatiyes

| ofbthe insurance industry,vtrade associations, several attorneys,
'including a representative of the trial bar, a representative of
an insurance brokersf trade association, and an actuary fnom the
Insurance Services Office, an organization whichfcollects\
sta lstlcal data and formulates insurance rates for submlsSLOn to
. the Commissioner of Insurance. Working with the group, and serv-
ing as special advisor to the Commission itself, was Philipp K.
Stern; the Chief Property-Liability Actuary for the New Jersey

- Department of Insurance.* j

Among other things, the Commissionwgathered data fromff
industry statistics and insurance‘oompany élaim files"todetermine
;the effect of the present $200 no-fault threshold and the prohable'
effect of the adoption of a verbal threshold'upon the number of
lawsnits filed in New Jersey in oonnection with'antomobile}aocidents.

- In gathering this statistical data, the Committee aided the Corn-

mission in determlnlng,;as prec15ely as posszble, how well the

’ present threshold 1s worklng and whetherllt should be modlfled

The“Commlttee also helped test the efflcacy of other change

”e-no-fault law whlch had been'proposed to the Comm1531on "nd

:dlscussed by it. '_j;_‘ ~'”;% ~weef "‘;Tﬂ:g TR,

*The members of the Adv1sory Committee are listed below ln
"Acknowledgements.

N@w lemy s&asts% Library
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Finally, the CommiSsion itselffheld eight working meetings
at which time recommendatlons concernlng the varlous component

issues and questions pertalnlng to 1ts study of the no—fault act

were discussed and finally voted upon.
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CHAPTER II

Fault, No-Fault, and Automobile Insurance

.How No-Fault Developed

'
|

]
-

The fault, or tort liability, system.of reparation for
accidental injury evolved, ironically, at the same time as\the
Industrial Revolutlon was occurring, which eventually led to
the production of'the automobile. As it developed and came to
the legal forefront'in this country in the nineteenth centhry,

an injured person could not collect reimbursement from theiin-'
|

jurer unless he could prove intent or, in the case of uninﬁended

contact, negligence.'

The conclusion reached by most scholars is that "until the

- nineteenth century a person whose actions caused harm to another

~was with exceptions held respon51ble for the harm simply. because

he had- acted”"l Even under the common law of England,. however,

there was an undercurrent of feeling that~legal liability should

coincide with moral blame. Nonetheless, liability was commonly

¢ ' -

imposed without regard to the moral innocence of the defendant.’

The tort system modified the stern theory of7absolute»

:Lliability.based on.thejcommon'law in'early England:inaa féirly

1mple concept - trespass¥

respass,_lt made no: dlfference whether the defendant'was
,negllgent or otherwise at fault in causing . an 1njury 1nvolv1ng’

??contact as the consequence of -one's voluntary conduct agalnst

the interest of another, no matter under what circumstances it

occurred. The law was more interested in finding the cause of -

an injury than in placing blame on the injurer, and in this

!
2|
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respect the system.of-absolute liability'for harnsjhelped
preserve the peace.* ._ 7 | |
It has been stated that the sultablllty of a‘strlct llablllty

rule has turned upon how well that rule has sulted the needs of
~ a community rather than upon any ph;losophlcal conclu51on....'3
For example, under the common law treSpass rule,'thebimplements
used in labor or recreation were relatively_uncomplicated devices
whose functioning was controlled by elementary medhanical
principles. Proof of "immediate causation" was then a satisfactory
standard for allocating responsibility for harm.';Contrarily,
industrial expan31on, involving the bulldlng and operatlng of
- factories and railroads, would have been more dlfflcult under an

absolute liability system. That is, entrepreneurs found absolute

llablllty to be a roadblock to expan51on'when the costs of all

' accidents and 1n3ur1es fell upon them;, Consequently, the courts,

beginning most notably in the landmark Brown v. Kendall dec151on

in 1850 (60 Mass. [Cush.] 292), accommodated both‘the Industrlal
Revolution and a new "lntellectual cllmate" by gradually shlftlng

1
to a general theory of civil obllgatlon under whlch persons owed a}j

1njur1es.

*Tt should be noted that by ‘the -hirteenth and fourteenth centurles
a new writ had developed in England known as the "action on the
case " or "case," in contradlstlnctlon to trespass. Those who
sued in case had to submit some item of illegality or fault to
take the place of the "missing element of trespass in order to
establish liability. The suit in case 1ntroduced the notions
of duty and neglect which were "destined to serve as the basis
for the eventual appearance of the negligence requirement‘in the
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Eventually, the same requlrement of fault finding was

applled to automobile accident injury claims. A motorist,

‘under the fault system, is required to compensate someone for

an injury that the motorist did to him or his property iny

if he is guilty of wfongdoing or e negligent act. = L

Automobile liability insurance resPonded to the fault

‘system by supplementiﬁg the law and providing protection

for wrongdoers, frequently compensatiﬁg'victims,-and

spreading accident risks by limiting the costs that mlght1
|

fall on any one individual. - However, liability insurance--

as the words imply--~is designed primarily to protectsthe

wrongdoer-policyholder from financial loss because of his

liability, and not to compensate accident victims for their

losses. )
This fact must be considered when charges are made that

N |
|

automobile insurance does not return enough of its premium

dollars to accident victims. The true purpose of llablllﬁy
. . 1

insurance is to provide a successful defense for a policy-

S

holder involved in an automobile accident and accused of being
at fault and prevent his f1nanc1al 1nsolvency. ‘ f

Archltects of no-fault automoblle 1nsurance clalm that .

v.,f._ﬁ..«.. R " ._‘_f‘ S

Hll&blllty 1nsurance was a mlsmatch.w Fault law, 1n theory,¢~

o - il

‘Shlfts acc1dent costs to wrongdo;rs. Llablllty 1nsurancep }:

in theory, protects wrongdoers both by defense and lndemnlty.
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Their purposesfare; therefore, in fundamental codflict.- The
.consequence of a merging has'been to strip faultjlaw of its
purpose,'butileave society to pay for and endureiall the costs
~and complexities of fault law decision making,-e.g,, investiga—
tion and litigation, claims adjusting costsland legal_fees,.and’
crowded court dockets. . S o ‘j
In addition, various socio-economic changesfhave affected
the actual operation of the law relatingvto autqmobilenaccidents.4'
For example, the increase in both thevdimensions of the accident
problem and its effects; the recognition of the;social risk and
inevitability of accidents accompanying our mechaniZed'and
industrialized way of life:; the development of cost distributing
mechanisms for aCCidents over Wlde segments of soc1ety, such as
'insurance- and the divorce of the burden of liability from the
fault on which liability is supposed to depend ﬁ‘lt should be
‘recognized as one legal scholar stated,,that while these newer
‘notions have more in common withvtraditional'ndtions of strict
-liability»than‘with those of fault, ﬁthey taﬁeiinto account many
factors and considerations that were not in existence, or were

_ : !
unknown, when earliervnotionsltook root."5

still preserved ‘ That is, irresponSible driVing"behaVior is

deterred Victims of automobile aCCidents are compensated when
the injurer has breached his duty (i.e., to drive safely), and

accident risks are spread, thereby preventing the insolvency of

a wrongful-policyholder.




It was not on theoretical grounds that the concept of no-

fault was argued and ultimately implemented, however. Elimination

of the fault standard in order to broaden the compensable event
in workers' compensation'and later in automobile insnrance claims
was presaged in various degrees by the recognition'of workers
and motorists who were.not being compensated,‘or adequately
'compensated,'for injnriesvreceived in a work related activity or
a motor vehicle accident. In some cases they didbnot make a
claim and in others compensation was denied because the injury
was not proved to‘be the result or someone else's fault.

As alluded to above, no-fault made its initial inroads into
the fault system with the concept Of_workers' conpensation. - When
the obstacles to.compensation for industrial acciaents finally be-
come intolerable in the factories of the late 1880's, workers'
compensation laws were enacted by the various states, abrogat;
ing the tort law and enabling workersrto‘collect'compensation
from'an employeréfinanced insurance fund for an.injury suf-
fered on the jobvregardless of‘its cause. In essence, such
laws are no-fault workers' compensation'laws.

Generally, no—fault automobile insurance is meant to remedy

those SWtuatlons where motorlsts are not belng compensated or :

‘.fadeqpately compensated for automoblle related 1njur1es.m Thus,;ﬂ

wthe hoped—for objectlveemof no—fault are to,v(l) érov1de

'prompt and eff1C1ent beneflts for all acc1dent lnjury v1ct1ms'
(2) reduce or stablllze the prices charged for automobile in-
surance; (3) make avallable insurance coVerage necessary for the
provision of accident benefits; and (4) streamline theAjucicial

proccedures inveolved in third-party claims.
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Var ious n_o-faul" autom “)lle insurance prms ware prauoosa.d
prior to‘l97l The Columbla Unlver51ty Commlttee Plan, developed
in l932 the Saskatchewan (Canada) plan, adOpted in 1946 the
"Ba51c Protectlon Plan," presented in 1965 by Robert Keeton and
Jeffrey O Connell' and the Puerto Rlcan modlfled no-fault law, whlch
took effect in 1970, are most notable. The flrst true no—fault
law in the flfty states went 1nto effect in Massachusetts on
January 1, 1971. Since then, twenty-one addltlonal states,
1nclud1ng New Jersey, have adopted laws which contain some no-
fault prov1s1onsa In addltlon, several federal no-fault bills
(with different prov1510ns) have been introduced in the U.S.
Congress to establish, or require the states to establish, a
noefault automobile,insurance system. :

New Jersey s no—fault automobllellnsurance law prOVldeS
prompt and - equltable flrst—party payments to: v;ctlms of prlvate
passenger and certain-light truck (not used customarily for
business purposes, except farming) accidents. In this manner,‘
it seeks to spread the risks of driving throughout society. The

law prov1des flrst—party medlcal and hospltal beneflts with no

llmlt as to tlme or amount' wage loss of- up to $lOO a week (one SelE
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The no-fault benefits of the law arenmeant to ne‘a

trade-off for the restrlctlons it places on tort recoveries.
A victim cannot sue for general damages if hls 1n3ury is con-
fined to soft tissues and medlcal eXpenses, excludlng hospltal,j
x-ray, and other dlagnostlc costs, or the equlvalent value thereof
for the reasonable and necessary treatment of the 1n3ury, are “
under $200, or unless his 1njury results in death, permanent
disability, permanent significant disfigurement, permanent loss

of a bodily function or loss of all or part of a body member.

Issues

- There are at least three issues'inVolvedrin considering a
no-fault automobile insurance plan: a'oonceptual issue: a
practical, cost issue; and a constltutlonal 1ssue (whlch is-
addressed in the follow1ng-chapter) Conceptually, one must
grapple with the question of whether the rlsks of dr1v1ng should
be borne by the individual or be spread more widely through .
society. Tangential to this issue is whetheridriving is more
of a social-risk today.thanlit was when:the fault system was

merged‘w1th .automobile 1nsurancee

Just as. 1mportant (although at least subject to 1mp1r1cal E

et b

-1n3ured‘v1ct1m cannot“recover'w1thout_prov1ng the'defendant s'

fault (or hls greater fault) and hls own innocence (or lesser
fault). Tangential to this issue is whether it 1S‘pract1cal;
both in effect and oost, to attempt to determinelfault in all

automobile accident cases. Nearly every law which provides




no-fault insurance benefits to victims of automobile accidents
seeks for reasons of cost control‘to reduce or modify in one. "
erimore diverse Qaye -- tort exemptions, setoffs, a limitation
on general damages -- the full traaitional tort remedy; And to
the extent of tnat‘reduction or modification..motorists are

immunized against fault.

The emphasis of no-fault (whether in workers' compensation
or automobile insurance) is on insurance and léss distribution.
This development reflects a trend towards security-consciousness

in certain "social" activities.

Recommendatlon

The CommlsSLOn belleves that a no-fault automoblle 1nsurence
sysfem——ln a generlc sense--lspeonceptually and;prect1cally»
sound and should be;mainﬁained in_Newaereey;',Theirieks 6ff7
driving should bevspread more widely throgghtsocie£y~since‘
driving is more of a social risk today than’iﬁ was years ago.
Furthermore,vthe determination of fault'has become more eostly
; } ‘. and technlcally dlfflcult ‘to prove, and should only be pre—b

served for certaln types of personal 1n3ur1es and property

a. no—fault

'vdamage clalms, Whlle recommendlng retentlon of

system'ln NewiJersey ‘theJComm1551on reallze

E-def1c1en01es 1n the present law.'ilﬁ isﬁhqpe

con*alned in thls report w1ll help to strike a balance between 3

equlty and justlce, and what is soc1ally and personally

affordable.
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CHAPTER III

Constitutional Issues of No-Fault Automobile Insurance

\

While the Coﬁmission favors the maintenance of'no—fault
automobile insurance in New Jersey, as recommended in the pre-
cedlng chapter, it reallzes there could be constltutlonal
challenges to the no-fault law. As this state's judiciary
does not issue advisory opinions}vthe CommiSSion locked to past
challenges to the law inrNew JerSey and to constitutional
challenges in other jurisdictions in an attempt to determine if
no-fault denies or infringes on COnstitutional rights. Of
course, comparisons with other jurisdictions can be valid'only
where there are 51mllar no-fault and constltutlonal prov151ons,

‘unless the challenge was based on the federal constltutlon.rw

A recent case seeking to declare the NeW‘Jerseylno—fault

law unconstitutional as a whole and in several specific parts

was Rybeck v. Rybeck (141 N.J. Super. 481 [1976]). The Superior

Court, Law. Division, held that the act as a whole and on the

recerd before the court did not offend the State Constitution.*

*The Law DlVlSlon decision was appealed and the Appellate Di-

vision dismissed the appeal; the plaintiff had been paid in the
meantime and the Appellate Division held that "no truly

ﬂustlflable controversy" was before it as the issues ralsed
were now "strictly hypothetical in nature...."

e Qﬁe?sey Sﬁaﬁ,@ umary
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not violative of equal protection by its mode of distinguishing
significant from insignificant injuries, by treating accident:
cinjuries different than other kinds, or as discriminating agaihst
the poor, who assertedlytreceived medical care at'a\lower cost

and thus would be less likely to reach the $200 threshold, and

who assertedly would be less able to pay costs of medical testimony
for any hearing prelimiharily required to prove satisfaction

of threshold requiremehte; the act was not shown to be'disctimina—
tory against nonwage earners by reasons of provision for.income,
continuation benefits for loss of income to injured "income
producers"; the act Qas not unccnstitutional by reaeon of potential
conflicts of interest on the part of insurers; the act was not |
invalid as depriving a married woman of the opticn either te’
obtain her own insurance or to remain cutside'of’the"nclfaﬁft
system altogether or as otherwise discriminating agaiﬁst a
married woman; the act was not unconsitituional as creating
irrational classifications by making an injured person'si‘

' remedy depehd on the nature and use of vehicleé‘that’injure

him; there is no vested right in current general law: the right

“to jury trials,does not'survive"valid-prospective“leéislaﬁfcﬁfL

;prov1dlng that ‘a, clalm~should not be heard at all the cf
?not 1nvalld as;y barrlng access to courts or. to jury tr1a1°
flnally, the prov151on of the act concerning 1nadml851ble ev1dence~7‘
of amounts collectible or paid was not an unconstltutional legis-
lative invasion‘of the Supreme Ccurt's rulemaking power. ﬁRxbeck

has been cited with approval in subsequent cases.
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A number of state courts, as prevrously mentloned ~have.
already con51dered no-fault insurance at the_hlghest level. ©No
case has yet reached the U.S. Supreme Court ‘Massachusetts

made the flrst judicial ruling on no-fault 1n 197lz(Pinnick v.

Cleary, 271 N.E. 2d. 592 [1971]) when its high court upheld
the state's no—fault law, the first enactedlby-any state. In
this case the court rejectedbthe argument that a tort cause of
aCtion was a vested property right. The second rullng by a

state's court of last resort came in IllanlS (Race V. Howlett

51 Ill. 2d. 478 [1972]). In this case, the so-called "dual-
protection" rormula——Which was a unique type of tort shield--
was struck down as violati&ebofdthe state's constitutional pro-g
hibition on special legislatiOn;a NemiJerSey'S‘no;fault law

' does not contain a."dual protection" formula.. v
' In Mlchlgan, the Supreme Court 1s rev1ew1ng a Court of

Appeals case (Catherlne Shavers, et al. V. Frank J. Kelly, et al.

Civil No, 73- 248 068-CZ) in whlch ‘the bodlly 1n3ury portion of
the Mlchlgan no—fault law was upheld as constltutlonal but |
the property damage sectlon was declared unconstltutlonal.

Slmllarly,pthe Florida Supreme Court ruled (Kluqer v. White,

281 So. 2d. 1 [1973]) that the prov151ons’of the state s no- .

296 So.

‘Farm“Co.

et al.,‘ 2d’. 9 [1974] _
held the bodlly 1n3ury prov151on of th'_law, but found the :
ey1st1ng threshold language prohlbltlng sults for pain and suffer-

ing unless there was a fracture of a welght-bearlng bone, or a

compound, comminuted, dlsplaced, or compressed fracture,to be
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arbitrary and unreasonable and violative of equal protection of
the law. The result of this decision was that the no-fault. act
‘was made somewhat more restrictive and stronger by a process of

judicial editing.*

Conclusion ' : .

The constitutionality of the personal injury provisions
and tert liability ékemptions‘of no-fault automobile insurance
has withstood substantial challenges. The fate of no-fault
property damage insurance appears to be ébubﬁful, hbwever,
and thére is reason to believe that further challenges to no-
fault will continue. Therefore, the,COmmission has béen
especially sensitive to the basic constitutional issues involvedl
in reviewing'New‘Jersey's no-fault law, éSﬁééiallylinv;efms of
the doctfines of due process and equal pfofectioh 6f‘the law,
and has attempted tonote any deficiencies or ideqﬁities that

could cause the law or any parts thereof to be held uncoﬁstitutional.

bt

'Five other states upheld their respective no-fault automobile in-
wurance laws: Kansas (S.G. Manzaneres et al. V. W. Fletcher Bell

14 Kan. 589, 522 P. 2d. 1291 {1974]; Pennsylvania (Singer v.

heppard (No. 646 Misc. Dkt. [1975])7 Kentucky (Fann v. McGuffey,

G. 75-458 [1975]): Connecticut (Gentile v. Altermatt, 37 Conn. L.
. 1 [1975]); and New York (Montgomery v. Daniels, et al.). - -
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Recommendation

Because the Commissién cannot determiﬁe what courts of this
state or ‘any other jurisdiction Wi;L»do, it fecommends that the
législatﬁfe}di:ect thé Commissioner of Inéurance to reportAto it
all court decisions which have, or may have, a bearing on New -
Jersey's no-fault law; In this manner the legislature could act,
or will be prepared té act, to correct any inequities or de-

ficiencies in the law.
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CHAPTER IV

Delivery of Benefits Under No-Fault: Primary and Collateral Sources

°

One of the objectives of New Jersey;s'ho—fault law is to

provide for the prompt and efficient'proVisioh of benefits‘fer"'“' é
all injury victims of.private passenger éutomobile (and certain v
light truck) aecidents regardless of fault.  The reparatibn'purpose.
"of the law, however, would fall short of its_objective unless all
private passenger autemobiles were incluaed in the'insurance‘.
program. Consequently, the noefAult law provides that personal
»injury'protection and liabilityrinsurance are mandatory for such

automobiles.

| An important question which flows from mandatoryfnoefault

'insuranqe is whether no-fault coverage shéuld‘be coordinated
with other medical, health, and disability‘insurance; Depending
on whlch 1nsurance is made exclu31vely prlmary for paying no-fault

beneflts, other insurers w1ll be respon51ble only for excess costs

or coverage not paid or prov1ded by the primary insurer. The

collateral 1nsurer should -~ theoretlcallyV—— be able to reduce the .

‘1nsured s

'as double cov rau Wi ld be*ellmlnated

A_mo eﬂlmportant dlfflcult questlon per-

?talns to who should be the prlmaryiprov1der of (no—fault) personal

1n3ury ‘protection beneflts. The'framers f New Jersey s no—fault
lawq pursuant to the recommendatlons of the Automoblle Insurance
Study Commission (AISC) in 1971, made automobile insurance prlmary

for no-fault benefits. The AISC did not generally favor rel*ance on

collaterar sources of benefits to fill the 1ndemnlty gaps 1n the tort

llablllty system.
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The Commission agrees that'antomobile insurance should‘be
primary for personal injury protection benefits. Retaining
automobile insurers as primary insurers for the payment of medical
expense benefits assoc1ated with automobilevaccidents in-
ternalizes the cost of the.automobile’reparations system: the
cost of injury loss resulting‘from automobile accidents shonld be -
part of the price paid for automobile usage. Several considerations
lare germane here. Those who drite automobiles should be the only
individuals required to pay for the systemf health_insurance, of
course, is frequently paid by employers, by'the state,’or by others.
To require thet health'insurance be made primary would be to extend'
part of the cost of the automobile reparations system to that part
of the population whlch does not drive cars: it shouLd be noted
that the 18- percent of the population which does not drive is also o
-the poorest portion of the population vn terms of economic -
resources.

Second, not all victims With income loss or medvcal expenses
are necessarily covered by health or disability insurance, or
covered by them to the same extent as\prOVided by noefault auto-.

~ mobile inSurance;}the“reparation5Objective.of‘theenoffaultilaw':a

v1de only a low "floor of protection" whereas 1t lS the purpose

of the no—fault law, w1thin reasonable limlts; to prov1de income
replacement benefits. And, finalny, it isvlikely ‘that inequities

and rate-making difficulties would result if gollateral‘sonrces

were made primary.
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To minimize costs and duplication of benefits, however; the
no—fault law requires'the subtraction of workers' compensation,
temporary disability insurance, and also medicare-benefits;/fron
those benefits otherwise payable under the automobile insurance
reparation system. A very large part of the New Jersey labor
force is eligible for workers' compensation and temporary dis-
_ability benefits, which are financed by employer contributions,
Medicare, of course, provides'government benefits‘for'certain
eligible recipients.v o |

Nonetheless, there are those who continue to adyocate coordin-
ating health insurance and automobile no-fault personal injury pro-
tection benefits as a useful method of avoiding wasteful duplication
of benefits’and as a means by which_individual,insureds might
‘'save money on premiums. Some authorities haye pointed out that health;
insurers are able to deliver a gréater bofﬁian of the premiun dolla
to the insured as benefits; administrative expenses, for example,
tend to be lower for non—profit hospital serVice corporations (such
as Blue Cross) than they are for casualty insurers. It has also

been pointed out that ‘individuals who hold Blue Cross and Blue’

_Shield health insurance contracts also benefit from the fact tha

coordinate health insurance and automobile insurance. They woul
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operate in the‘following manners:

(l) Health 1nsurance would be made primary. In the event-

of an automobile acc1dent the health insurer would pay the medical
expenses 1ncurred in the same fashlon,as it would pay for any

other illness unéer the regular health insurance contract. A .
so-called "wrap-around“ feature mlght be added,'which would providei
for the casualty insuref'e.paymentjof any medical expenses which -
are hot reimburseable under the regular contract.

(2) Blue Cross and Blﬁe Shield, as nonprofit corporations,
might be made the universal PIP (personal injﬁry protection)
carriers in -the state. A separate Blue Cross PIP policy would

be issued, providing unlimited medical benefits to every driver in
the state; along.with a policy issue& by a regular casualty'ihsurerg
to prov1de for llablllty and property damage coverage.‘ This, approac!
was mentloned by CommlsSLOner James Sheeran at a publlc hearlng off?
the Commission on July 28, 1977. _ | |

(3) An optional $1500-2000 deductible could be offered by
the casualty insurer in the PIP portion of the policy. For
anlapproptiately redﬁced premium, the insured could elect’to?

.utlllze hls own health 1nsurance coverage in the amount of the

,_deductlble, absorblng anyhgaps in coverage hlmselthM

The flrst plan;.whl

form of health insurance. In New Jersey, health 1nsurance coveragej

is held by the state's residents as follows:

40% - BLUE CROSS AND BLUE SHIELD




I e

25% ~ MEDICARE
15% - MEDICAID
10% - COMMERCIAL CARRIERS OR PAY OWN WAY

10% - NO INSURANCE

It should be noted that of the 10 percent of the pOpulation> -
~covered by commercial carriers_a substantial number aretdnder-
‘insured} i.e., there are large gaps in their‘coverage in the
form of low ceilings, substantial co-payment provisions,and'large
deductibles. It is estimated that about 500;000 peoplevin‘the‘
state have insurance coverage which is not adequate. |
Therefore, in order to make health insurance primary for
automobile injuries, a means monld have to be found‘to provide
the entireldriving population with adequate'coverage; At present,kﬁ
the nealth insurance of 45- 50 percent of the populatlon is funded B
through governmental agencies. This 1ncludes Medicare (25 percent),
Medlcald (15 percent), and that portion of the populatlon which

has no 1nsurance coverage; in the event that these unlnsureds are

admltted to hospltals and cannot pay thelr bllls, the county

government frequently pays for them. If regular health 1nsurance

,/‘

'were made prlmary for all drlvers, some prov151onrwould have to . be
the cost of medlcal expenses assoclated w1th automoblle accrden;
At present because of the voluntary nature of health in-

surance coverage. in this country, there are a wide variety of'
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benefit packages available and a complete absence of the uniformityn‘:
. which characterizes the automobile reparationS‘system. Presently,
automoblle PIP beneflts prov1de unllmlted medical payments for

all reasonable costs assoc1ated with an automoblle acc1dent without ;
deductlbles or coinsurance. No regular health 1nsurance contract
even approaches‘being‘this oomprehen51ve. ealth insurance coverage_
frequently contains a dollar benefit ceiling, often prov1des for

. partial reimbursement of medical COSts, and‘increasinglyiprovides
for coinsurance and deductibles,as a means of reducing the

total cost of the coverage to the purchaser; This'in'not neces-.
sarily suited to the circumstances of an automobile accident.
Blue Cross, for example, usually prov1des for fairly complete
relmbursement for hospltal expenses, but Blue Shleld prov1des

for llmlted relmbursement for medical and surglcal care. Auto- f

'moblle acc1dents, however, are characterlzed more frequently

by medlcal costs, such as v151ts to a doctor S offlce (not
reimburseable at all under the standard Blue Shield contract,,and
under major medical only after the payment of a $lOO'deductible)»§}f

than by hospitalization.

- Health insurance oontraots»are‘also_characterized by afﬁ

tradltlonally'ex luded by‘Blue Cross'and Blue Shle dlcon

is’ rehabllltatlon.r Casualty lnsurers,‘however, have tradltlonall
seen the 1mportance of early rehabllltatlon, both medical and
vocational, of the accident v1ct1m ln terms of the Vlctlm s,

wellbeing and the cost-effectlveness of such. treatments 1n reduc1ngy

=

the long—term medical and wage loss beneflts pald by the 1nsurer.
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Another area which has.been»found to be cost4effective~by the‘
casualty insurer but has been neglected by Blue Cross and Blue
Shleld is outpatlent care.

In terms of cost, there do not seem to be strong indications
that any savings could be effected by making health insarance |
primary. The lower administrative cost of Blue Cross insurance
is not, in faot, shared by Blue Shield. One of the reasons that
Blue Cross expenses are low is that it merely serves as.a conduit
for the payment of hospital bills and frequently makes such payments
to hospitals in regular, large lump sums. Blue Shield, on thevother
hand, makes payment to a larée number of providers, which raises
its administrativeAcosts to two or three times that of Blue Cross.
It has been pointed out that the Blue Cross method of payment
'precludes any serious, individualized,attemptsvto discover
overutilization and overpayﬁent'of‘hospital benefits. - Furthermore,
it must be noted that if health insurance were made primary in
automobile cases, its general utilization (and premiums) would
rise commensurately. In‘fact, a four state survey conducted
by the Unitedrstates Department of Transportation showed a cost
savings in‘the3states*Where automObile insuranoe *as primary3

in 1972 -Blue Cross- rates ‘were reduced $15 in New Jersey in recog-ﬂhk

£ o

nltlon of the “cost sav1ngs assoc1ated w1th maklng automoblle 1n—flff

surance'prlmary.
The payment of benefits by both health'insurers'and;‘"“
casualty insurers in a "wraparound” arrangement would result in

a net increase in administrative costs. A double set of files
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| for each accident would need to bevkepﬁ,}and additiohai expenses
would be incurred by each insurer in'verifying'payhents made
by the other. The_administrative}expenses forfcasualty insurers
would not be reduced at~all by'the fact that they no longer paié
medical expense behefits'or paid them only partially. Their
administrative expenses, which include taxes and loss adjustment
expenses, are relatively static. In addiﬁioh,'the payment of
claims'hy two insurers would probably increase the opportunity
for fraud and duplication of payments.

Similarlyf in term of cost to the‘consumer, there is
no indication of saving. Those individuals‘who did hot have
" regular health insurance coyerage would have to secure it. Those
‘who were underinsured would have the optiohvof securing a better
policy (whlch would cost around $500 for a famlly of four), or
’self—lnsurlng in the amount of the deductlbles and copayments whlch ah
their ex1st1ng pollcy contained. To flll in these gaps would result )
in a larger payment to the casualty insurer for augmented "wraparound;
benefits. Slgnlflcantly, however, the securlng of a falrly good'

e

‘health insurance pollcy for $500 would not prov1de the comprehen51ve

,;;unllmlted coverage avallable for . the $38 00 PIP coverage from (

'7?PIP pollcy, hcludlng wage,lossh.,d other beneflts 'by Blue

'ZCross.' Osten51bly, thls would 1nclude unllmlted beneflts as does
the present PIP coverage now offered by casualty 1nsurers.
This could presumably be,offered at a lower cost because of the

lower expense ratio of medical service corporations.
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This approach would regquire Blue Cross and Blue SHleld

to get into many areas in which they are not DOW'anOlved and 1n
;hlch they have no partlcular expertlse. Thls would 1nclude the
'payment of claims for wage loss, rehabllltatlon, nurs;ng care,_
_and other benefits. | | a
In Maryland, thekMaryland Automobileklhsurance Fund, a
state-owned.residual market mechanism, contracted with Blue Cross
and Blue Shield in 1972 to handle the Personal Injury Protectlon-
portion of the insurance policy issued by the Fund. After two
years the contract was cancelled. Officials of-the fund_suggested
that Blue Cross s1mply dld not have the expertlse requlred to N
iserv1ce the pollc1es properly. v
An'immediate problem would be the mechanlcs"of marketlné and~

automoblle insurance policy whlch contalned elements 1ssued by |
‘two completely separate insurers. As1de from the double flle-keeplng
problem noted earlier, both kinds of insurers mlght market thelr
product in a'completely different manner. Blue Cross and Blue Shleld
are direct writers: thus,flve mllllon New Jersey drlvers would have

to try to contact them dlrectly for the 1ssuance and serv1c1ng of

serv1c1ng several mllllon PIP polrc1es.
Furthermore, it is dlfflcult to estlmate the effect of 1mposlng

the burden of unlimited medical payments on the present flnanc1al

tructure of Blue Cross and Blue Shleld.v Their reservvng practlces



are presently/different from casualty insurers and would prohably'

have to be changed to adapt to the new set of circumstancee and
‘;_ ' obligations posed by~the advent of unlimited medical payments.v
Furthermore,.since they would enjoy a,monopoly, there‘wonld'be no
possibility of any pooling arrangement for excesa losses,vwhich
would be permitted to antomobile ineurersvunder the provisions of
~Senate Bill Not 1380, now awaiting the Governor's signature to
.become law. o | o

The third p;an has been»tried in Michigan and Florida. Both

states have no-faultglaws which provide that the insured; at his
loption, can electgtc take a deductible up te $2,000 on his PIP
policy, and use his existingvheaith insurance to cover that
deductibie. PIP, therefore, becomes excees.fer'cataetrophic

losses. . In Mlchlgan thls was accompanled by a mandated 40 percent :

.rollback in the medical. portlon of the PIP premlum, a sav1ngs of
$7 for the average policyholder. For this $§7 reductlon, “however,
the policyholder faced the spectre of paying deductibles in his
regular health‘insurance and in.his_major‘nedical coyerage,,

which might,amount to signifidantly more than the small'Savinge'

he galned Inraddition, he ran the risk that certaln klnds of

'Qe§‘treatment mlghv not be covered at all

An 1nherent danger in thls approach 1s tha

“7m1ght not seek early rehabllltatlon,'whlch mlgh
term cost sav1ngs. If hls automoblle insure 1s not broughtdlnto
the case until a later time, oppo*tunlty for needed early treatment‘

may have been lost.
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Conclusion and Recommendation

The Commission believes automobile insurers are'better suited
to be, and should be, the primary pfoviders of'neéfault benefitst
with excentions as currently‘required in the no-fauit law; Tne
Commission was influenced by data which shows that in New Jersey
and New York, where automobile insurance is ﬁrimary, consumers
have received an averége premium cut on their healthvinsurance -
of about $18 a year as a result of the primacy Of’no—fault. Blﬁe
Cross and Blue Shield were required to cut their premium'by 21/2
percent in New York and 3 percent in‘NeQ Jersey after the introduction
of mandatory personal injury protection benefits. | %
In addition, automobile insurers have the expertise ‘in
special kinds of ‘serious injuries which are uniquely associated
wiﬁh automobile accidents, and often their experience permits thenr
to act effectively early on in the treatmént to briné about o
optimum results. Also, automobile insurers, dealing in theee
problems exclusively, unlike health insurere, have a vested
inteiest in working in collateral areas to effect highway and

automobile safety: and they are in a‘unique position to offer

inducements to bring needed changes about, e.g., as discounts

for safety features in cars such as air bags.
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CHAPTER V

Exclusions and Inclusions Under No-Fault Automobile Insurance

'While the Commission endorses a no-fault reparation system,
it also realizes there.are limitaticna‘ to the‘advantages‘of such
a eystem. For example, a nc—fault system may or may not lead
to a reduction in the cost of.automobile insurahce. Although a»
direct reparation program increases the number of accident ’ :
victims who are reimbursed for their losses, there are cost
reducing features in the program whiCb,_depending‘on the type

of features, may or may not offset the added loss costs.*

Another'advantage, which seems unquestionable, lies in the
provision of first party insurance benefits based on need rather

than fault. This may occur at no increase in costs if litigation

is substantlally diminished, leadlng to a decrease in legal fees

. and recovery for general damages. Or flrst party insurance
‘benefits can be prcvided without a substantial reduction in
litigation, but at a higher premium cost. H

The Commission belleves that the provision of no-fault

benefits should be premlsed on a stabilization of premiums because
of a redlstr;butlon of beneflts based on need w1th hopefully, a
reduction in litigation., At the'same'time, it should be recognlzed,.

. that no-fault ln certaln areas of automoblle lnsurance, or:: -as

' applled to‘certaln,classes of motorlsts
'not stablllze premluns, but could 1ncrease them._

hand, a denial of ﬁo—fault beneflts to certaln v1ct1ms of motor

*Although a reduction in bodlly injury premiums was a "dlstlnct"
possibility with the introduction of no-fault insurance in New
Jersey, the Automobile Insurance Study Commission made no
recommendation for a premium reduction in 1971. The 15 percent
reduction was adopted by the leglslature-as a supplement to the
no-fault act at the time of its enactment.
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~vehicle accidents may be unjust.

For these reasons, the Commission has, after careful analysis,

endorsed the fact that New Jersey's no-fault law does not.apply‘to

automobile property damage and commercial vehiclés,rand rgaffirﬁs..

the fact that it was not intended to apply, nor should it, to motor;
cycles.' However, there are déficiénéies in‘ﬁhe la& relating to

the exclusion of certain injured victims of motor véhiclewaccidehts
which should bé remedied. An explanation of the decidingifactors

in each case is provided below.

l. Property Damage

Whereas a no—fgult plan might reduce the costs of bodiiy
injury liability insurance through diminished litiga#ion leading
to a decrease in legal fees and general damages,”fhe
Commission belie&es(the containmenﬁ of property damage.costsf

<

continues to depend almost entirely on loss prevention, e.g.,

mandatory damageability_standards; control of repair costs, the
use of deductibles, improvement of hiéhways, more safety features
on the roads and in automobiles, etc. This is necessaryHas the |
‘defects in the tort llablllty system that make no-fault pralse-
worthy in the bodlly 1njury area do not apply to - automoblle‘f?

L

property damage,

The tort system 1s'cr1t1cized in’ bodlly 1njuryucaéoélbe~?
cause it encourages abuses of-general damages7 allowsrdoubleux:uf
recoveries from various insurance sources7'presents ﬁhegrisk"
of expen51ve litigation; produces an lnequltable dlstrlbutlon
of benef1ts7 and clogs the courts. In the area of automoblle

2 _
property damage, these problems are not germane.



A‘motorist‘cannot collect‘damages for pain and suffer-
ing or grief because his automoblle has been destroyed. He

can collect only repalr costs whlch cannot exceed the current

market value of the vehicle. The owner of a damaged vehlcle‘
cannot recover from’two‘sources7 if'he collects from the in-
surer of the driver,atdfault in the accident}.he cannot also
collect from his own insurer. Ahd.if he carries collision
‘coverage and collects under it, his own insurer wlll then're-
cover from the insurance company of the'driver atbfault {(which
also holds down the premium for collisioh insurance). Finally,
there are fewer lawsuits and attOrney:fees in motor vehicle
,damage cases than in bodily injury cases. | |

Ellmlnatlng the llablllty system for. automoblle damages
would not offer much in the way of premlum,sav1ngs.ﬂ~0nrthe contrary,
‘under a no-fault system, the cost for first-party collision may

actually increase.

Conclusion

The Commission deems it "fanciful'"»as did thedAutcmobile

- Insurance Study Commission in l97l to place property loss and

ﬁiﬁbodlly 1n3ury loss 1n the same category so far as“ 1potent1al¥
fiflmpact of no-fault on costs is concerned.r,Ah o;,orce_thé
‘ilnnocent v1ct1m of a negllgent motorlst to assum ‘a ,for?anf_u
~ apprec1able part of hls own property loss elther through flrst
party collls;onmlnsurance or self-lnsurance would»lmpose a
financial hardship on the poor and'create an injustice;for

those motorists who must take a deductible‘because premiums would

be prohibitively expensive if collision insurance paid from the
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Also, as pointed out in Chapter three, the fate of no-
fault property damage insufance'appears to be doubtful, having
been successfully challenged already in Michigan and'Fiorida.,

‘In fact, the Commission agrees with the reasoning of the court -

in the Florida case (Kluger v. White, 28l So. 2d. 1 [1973])
that there is no demonstrated need for no-fault physical damage

insurance.

Recommendation

The Commission believes a major emphasis should still be
placed on loss prevention rather than no-fault insurance. as a

means of reducing automobile property insurance costs.

2. ~Commercial Vehicles and Motorcvycles

Section 2 of the no-fault act pertéiné to‘definitions and
includes that of "automobile" as used in the act (P;L. 1972,
c. 70, amended by P.L. 1972, c. 203; C. 39:6A-2). 'Automobile"
means:

j(l) A private passenger automobile of a private passénger
- or station wagon type that is owned or hired [rented], and is
neither used as a public or livery conveyance for baséengers
[suchra5vschool.buses and taxies ] nor rented to others with a’

drivers oo osnd ool el e e el 'iﬁg,p.j mﬁgagﬂmlﬁ;;;;% R Nt

(2) A motor vehicle with a pick4upfbodyf*;
(3) A delivery sedan, panel truck, or a caﬁper type Vehiﬁléf.
‘used for recreational purposes, owned by an individual or by a

husband and wife who are residents of the same household, and not.

New Jorsey State Liprary
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customarily used in the occupation, profession or business of the
insured other than farming or ranching. Coverage shall not apply
-when such»vehicles are located for use as reeidences or premises.
Also, abcommercial vehicle customariiy used in_businese, when
used'occassionaliy to hold a camper body for personal recreational
purposes, is net'covered; |

(4) An automobile owned by a farm family coparternership
or,cerporation which 1s principally garaged on a farm or ranch and
otherwiee meets the definitions contained in the "no—fault" act.

It waslthe intent of the Automobile Ineurance Study Commission
to exclude trucks, school buses, taxies,and other cdmmercial |
vehicles, and motorcycles, from the definition of "automoblle."
Thus, policies on these vehicles do not lnclude vno—faultf
benefits. Thisvpolicy decision was made after considering the
effect the extension of bersonai injury protection'benefits_
to all motor vehicles would have on automobiie insurance rates
in New Jersey. |

There is presently no clamor to extend PIP coverage to commerci
vehicles, especially since such vehicles have some form of'workers‘
compensation coverage. And 1t would be exorbltant to extend PIP

coverage to school and publlc buses.ﬂv

= However, 1n the recent case_of Hoqlln Ve Natlonw1de Mutual

Insurance Co;pany (144 N J. Super; 475 [1976]), the Appellate

Division of the New Jersey Superlor Court held that where a..
plaintiff was injured when the motorcycle he was operatlng struck
an automobile owned and operated by another, and at the time of
Qhe accident the plaintiff was the named 1nsured in an automobile

pollcy;coverlng his automobile, the plalntlff was an ellglble



insured person within the'céverage of his personal injury pro-
teétion coverage endorsement. The court held that the plaintiff
.was eligible for PIP benefits since the accident invelved an
aﬁtomobile. Because of ?his decision and the fact that present .
PIP rates do not contemplate motorcycle exposure, which is very
substantial, motorcycle PIP coverage is subsidized by'automobiie"
rates, which are not adequate for motorcycle PIP coverage. )
As a consequencevof the Hoglin case, thefe'apbear‘to be at
least three options which can be éonsidered: (l) increase the
PIP raté for a vehicle if a motorcycle is owned by any member of'

the insured's household; (2) issue separate PIP policies for

‘motorcycles; or (3) amend the no-fault law to explicitly provide

that PIP benefits shall not be extended to motorcycles involved

in automobile accidents.

The effect of increasing PIP rates for a vehicle if a
motorcycle is owned,by any member of the insured's househbid
would be prohibitive and probably aggravate the affordability

and availability problem in this state. Because New Jersey's

Department of Insuranée has ﬁo separate claims file for PIP
benefits paid to motorcyclists, there was no data available:
relative to the risk factor of motorcycles cbvéred”bYﬁPIPf,f
‘benefits.  However, as’'an indication oﬁ‘the'hiéh:risk"andlex-'
posure of motéfcycles when covered under PIP insurance, thé?iﬁ
Commission lboked to the Michigan experiéncé{‘whéie motorcycliSts
are covered for PIP benefits as §édestrians.. It examined a
catastrophic loss report of incurred losses for injuries result-

ing from motor vehicle accidents in excess of $50,000 (siﬁée ‘
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October 1, 1973, when Mlchlgan s no—fault law took effect

to August 31, 1977), provided by the Automoblle Club of Mlchlgan,
which is the largest writer of automoblle 1nsurance in Mlchlgan.
Out of a total of 231 catastrophic cases, twenty nine involved
'motorcycles, w1th 1ncurred losses ranging from $Sl 640 to $270,000,
and PIP beneflts pald to motorcycllsts averaged $45, OOO per clalm.
The Commission believes claim data for motorcycles would probably
‘be similar in New Jersey.

Since New Jersey's no-fault law applies to private passenger
automobiles, separate no-fault insurance policies'have‘never been
- written for motorcycles. In Delaware, however; where a type of
no-fault coverage is prov1ded w1th no. llmltatlon upon the. tort.
Allablllty system, motorcyles are covered ‘To prevent motorcycle‘
premlums from belng exorbltant the law was amended to permlt
a deductlble of up to S10, 000 - whlch ‘is the max1mum for personal
injury protection benefits. Furthmore, the‘owner of a motorcycle
may elect to exclude from such coverage expenses incurred as a
result of 1njury to any person rldlng hls motorcycle while not on

a hlghway and in any case of 1n3ury when no other vehicle is- 1n—‘

_wvolvedgby‘actual collrs;on* r co tact,

been 1nformed that there would probably be a v1rtual drylng up of
the motorcycle insurance market as occurred in Delaware when the
law went into effect on January 1, 1972, and which prompted the

subsequent amendments to that law.
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The Commission also believes that extending no-fault coverage
to motorcycles, through separate.motoroycle policies, could have a
very adverse affect'on the cost of motorcycle insurance. The effect
accordlng to some estimates presented to the Commission, could
result in a loss of the insurance market for motorcycles‘and even
price motorcycle ownership out of the reachhof most persons, or,
in fact, encourage the operation of motorcycles without insurance. ~

Aside from the cost factor, most motorcyclists use their motor--
cycles for pleasure or sporting purposes, off the public ways. The
uee of motorcycles may also be sharply curtailed during winter
months. Moreover, motorcyclists recognize the extraordinary
hazard involved in motorcycle riding and assume the risk themselyee.v
Finally, motorcycles represent a far‘greater risk"of harm‘to‘their'%’1
own operatorS'or-ridera than to-any other persons; 7

Subsequent to the Hoglln decision was the dec131on of Mac

Iver v. Motor Club of Amerlca Companies (dec1ded by the Superlor

Court of New Jersey, Chancery DlVlSlOn Mlddlesex County, on
June lO, 1977, and affirmed by the Appellate DlVlSlon, A-937~- 76)
MacIver involved the same~statutory_constructlon issue analyzed

and dlscussed 1n the Hoglln case. However, the circumstances were’

ilfferent
| ght of a passenger in
ln a‘colllelonvw1th an automohllekto recover‘fIP beneflts. gt'the |
time the passenger owned an automoblle covered by a pollcy of in-
surance containing PIP beneflts. Motor Club contended that the
sassenger was not "an eligible injured person" because he sustained o

sodily injury while he was a passenger in a commercial vehicle

1nvolved _

Ex

A A S

e
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and not while "occupying, using, entering into or alighting from a
private_passenger‘automobile," although his injuries were the
‘result of an accident with an automobile.

_ "The court'relied on the disposition of the'lssue in Hoglin, .
which required the payment obeIP benefits to the naﬁed insured
and members of his family "who sustained bodily injury as a result
of an accident involving an automobile." Once again, a court
decision has extended PIP benefits to certain injured persons with-
out present PIP rates contemplating their exposure, in this case,
the risk of being injured while adpaSSenger in a commercial vehicle
as a result of a collision with an automobile.

As a consequence of the MacIver case, whlch has 1ncreased the
risk erosure of no—fault carrlers,there are at least two optlons =
which can be considered: (1) 1ncreasevPIP rates: or (2) amend the
no-fault law to- explicitly provide that PIP benefits shall not be

extended to passengers in commercial vehicles under their own auto-

mobile insurance coverage. The Commission belleves a passenger

in a commerc1al vehicle w1ll most often be employed by the owner

of the vehicle and therefore covered under workers' conpensatlon.

or, the commerc1al vehlcle may have medlcal coverage for passengers

other than those employed by the vehlcle s ‘owner

Conclu51on

Thewéomm1551on belleves the intent of the no-fau‘
excluding commerc1al vehlcles and school and publlc bu esureﬁalns
sound today." Regardlng motorcycles, the 1ntent of the law was to
exclude them from the definition of’"automoblle"‘and,to_exclude
motorcyclists from the right to receive PIbeenefits under‘a policy

of automobile insurance, and for valid actuarial and sccial reasons.



With regard to . passengers in commercial vehicles sustaining bodily

injuries as a result of automobile accidents, the intentawas to -
"extend PIP benefits only to passengets occupying'ah automobile:v
Again, this was for valid actuarial reasons.

The Commission also realizes that in both the Hoglln and -
Mc Iver cases, the courts were 1nterpret1ng the language of the no-
fault law regarding PIP coverage as it is written, and as they
are bound to do. Therefore, to. accomplish the intent of the no-
fault law as its drafters so intended, and with which theACommission
concurs, appropriate legislative action should te takea to amend
the law and clarify the language regarding PIP benefits.

The Commissioa/is aware that in a number of Cases-NeW'Jersey
courts have ruled that-the legislature should be able to restrict"
cgverage to certain classifications of motor vehicles unless this '

°

"distinction is shown to be unreasonable or invidious. (See Magierowski

V. Buckley, 39 N.J. Super. 534, 557-59, 121 A. 24 749, 761-63

[App. Div. 1956]; Fried v. Kervick, 34 N.J. 68, 74, 167 A. 2d 380,

383 (1961): Two Guys From Harrison v. Furman, 32 N;J;'l99; 226-29, 160

A. 24 265, 279-81 (l960)§ David v. Vesta Co., 45 N.J. 301 314 lS

212 A. 2d 345, 352 [1965]) Unless thefaiStinctlon in New Jersey-s

fno—fault la ﬁ—— between prlvate passenger automoblles,‘motorcyCleS

lines of prior New Jersey cases and be constltutlonal.

Recommendation

The Conmission recommends the continued exclusion of

- commercial wvehicles, school and public buses, and motorcytleéffrom



no-fault coverage, and that no;fault benefits should not be applicable
to passengers in non-private passenger automobiles sustaining bodily
injuries as‘a result of accidents with.automébiles. It thus re-
commends that section 4 of the no-fault act (P.L. 1972, c. 70, as
amended by P.L; 1972;»c. 203, section 3; C. 39:6A-4), be amended to

read in the following manner:

39:6A-4. PERSONAL INJURY PROTECTION COVERAGE, REGARDLESS OF FAULT

Every automobile liability insurance policy insuring
an automobile as defined in this act against loss result-
ing from liability imposed by law for bodily injury, .
death and property damage sustained by any person arising
out of ownership, operation, maintenance or use of an
automobile shall provide additional coverage, as defined
herein below, under provisions approved by the Commissioner
of Insurance, for the payment of benefits without regard
to negligence, liability or fault of any kind, to the
named insured and members of his famlly residing in his
household who sustained bodily 1n3ury as a result of an
accident [involving] while occupying or using an auto-
mobile, or through being struck by an automobile while a
pedestrian, to other persons sustaining bodily injury
while occupying or u31ng the automobile of the named
' insured [or while using such automobile] with the per-
mission of the named insured and to pedestrians, sus-
taining bodily injury caused by the named insured's
automobile or struck by an object propelled by or

from such automobile.

3. Inélusions L

o Undethhe statutory prov1s1ons of the no-fault”law, certain-'.

Linz he Comm1551on ST

opiﬁioﬁ;jggfairl;e#diﬁdéa»fr;ﬁ:PiP c&%éfage é;mply,because of theﬁT
type of vehicle ihvolvéa;in anxaccidént Or‘bééause:of-their status.
For example, PIP coverage.is presenﬁly notAuniformly extended to
thé owners and occupants of all automobiles involved in accidents

with non-private passenger automobiles, under the automobile insurance

RS
A
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‘coverage of rhe automobile. The Commission found no valid reasons,
actuarlal or social, for excludlng such owners or occupants from PIP
coverage. Their risk exposure for accidents 1nvolv1ng non—prlvate
passenger automoblles has been anticipated and rates were set .-
‘accordingly. Another example is that pedestrians'struck by non- - -
private passenger automobiles are not eligible‘to receive,PIP‘
benefits under their own automobile.insurance_coverage; Presently, -
they are covered only when struck by automobiles.- And "professionaif
pedestrians, who are not covered under any automobile insurance .
policy, are not eligible for PIP benefitsewheo~struck by non-

private passenger automobiles. To rectify these injustiCes, or

oversights, and at the same time control costs, the Commission

endorSes‘the following recommendafions.

Recommendations

1. ‘PIP‘COQerage should’be extended £o‘the”oQﬁers'ahd occubants
of all automobiles invol?ed ia accidents with non-pri;afe passehéer
automobiles.* While carriers now‘ektend PIP coﬁerage-to such ih;
jured parties, the Commission believes it should be done uniforﬁiy
by all carriers. ‘The proposed amendment of sectioo 4 of the‘oo—
fault act discussed above would eliminate‘any doubrs as to the
ellglblllty of owners and occupants of automoblles for PIP coverage

P

under the automoblle 1nsurance coverage of an- automoblle 1nvolved

,&

in ‘an acc1dent w1th a non—prlvate passenger automoblle.__
2. Pedestrians’who-are struck by non—prlvate"passender'auto¥
mobiles should be covered under their own automobile insurance

coverage.

~ *Non-private passenger automobiles as used in this report includes
commercial vehicles and school and public buses, and excludes
motorcycles and mopeds. '
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3. "Professional" pedestrians should be covered, when struck
by a non-private automobile, by a mandatory "add-on" PIP ceverage
applicable to all non—private passenger'automobiles;

4. TIf a "profe551onal" pedestrlan is struck by an unlnsurea
_non—prlvate passenger automoblle, he should look to the UCJF
for PIP benefits.

5. A pedestrian eligible for PIP benefits under his own policy
or.the "add—oﬁ"’PIP policy of non—privete passenger automobiles
will be subject to the tort exemption of the no-fault law.

6. ‘In all accidents between private passengervaﬁd non-private
passenger automobiles or where a pedestrian with h%s own auto-
mobile insurance coverage is struck by a non—privaﬁe paSSenger-
.automobile, it should be made statutorily clear that any insurer
paylng PIP beneflts under automoblle 1nsurance coverage shall be
subrogated to the rlghts of the party to whom it makes such -

payments, to the extent of such payments.




CHAPTER VI

Medical Costs Under No-Fault ‘1" SR

. Unlimited Medical Benefits
Prior to the inception of no-fault autOmobile'inSurance the
ompensation of victims of autcmobile accidents was haphaaard. In
971, a U.S. Department of Transportation study showed that'only
2 percent of accident victims with economic losses‘of $25,000 or
ore recovered any tort compensation whatever, and the average
ort recovery was only'30fpercentvof'economic loss. eCcmpensation‘
o the victims was slow in coming, and the system placed'a.bﬁrden'
n healthtlnsure*s, who were forced to pay part of the losses. tundéf'“'
o-fault, beneflts are payable to all who are 1n3ured in an o
ccident,- and the injured recelves payment promptly, usually w1th1n
hlrty days. . o
When the concept of no-fault insurance was first introduced,
s previously indicated, it was generally viewed_as being predicated
n the idea of a "trade-off" - i.ef, the insured wcnld voluntarily
ive up certain of his rights ih tortrin return for receiving

eparat;on for his 1njur1es and wage loss as expedltlously as

0551ble. Inherent in such an 1dea is the concept that the so-
alled "trade—off" should be balanced- the 1nsured Should recelve
enefits equal to or exceeding the rights whlch he is glVlng up.
'onsequently, when no-fault was enacted inlNew Jersey, the legis-
ature made the decision to offer the insured unlimited medical -

)enefits; two other states, Pennsylvania and Michigan, did likewise.
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As a result, no—fauit'mediCal benefits in New(Jersey are payable
to all, including‘infants, and extend through a.person's lifetime
in the event of catastrophic injury.

| In practice, these unlimited benefits have resulted in in-
surers paying forlaniextraordinary,range ef serviees in certain
catastrophic cases. Some examples may be cited to illustrate the
benefits which some New Jersey residents‘have received as a
result of this unlimited coverage. In one case a yeung man be-
came a guadraplegic as a result of an automobiie‘accident. As

he had no one to care for him, he would normally have been

placed in a'nu:sing home, where the kind of care he needed would
have‘been available. The insurer, however, contacted‘nis parents,
who lived in England, and they agteed to come'togthe United States
~to care for hin. The insurer bteught them from England,,plaeed |
a $10,000 down payment on a mobile home‘fot them,. and feund the
father a job. The insurer continued to pay the medical bills
:for the young man, who has received better and less costly care
than.if he~had'been placed in a nursing heme or extended care
facility. |

In another case, a young ﬁew Jersey woman attending college

“in New Mexico was. struck by a h1t and run automoblle., She sustalned

severe brain damage and partlal paraly51s, and was sent “to a

hospltal but the 1nsurer ‘daid nottfeel she was rece1v1ng adequate':
rehabilitative care. .The insurer flew her to New Jersey 1n a
specially equipped hcspltal»plane at a cost of $5,0Q0. Her

parents.wanted herﬁto be cared for at home, but their home, a

small Cape Codfstyle house, had no bedrooms_on the_fi:st-floor.

ek e s
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Consequently,the insurance compahy built a $15;OOQ addition, coﬁf
sisting of a bedrédm and a bathroom. At the‘time’of.the |
initial injury, the doctqﬁs'lprognosis wés that she wouid never
walk. As a result of both the éare she is receiving at homeA_
and proper rehabilitative'therapy, she is now able to walk t6 a
limited degreg. |

Aside from the humanitarian aspecté involved in prévidingl
appropriate rehabilitative care for severely injured patients,
there are pracfical reaéons as well for encouraging'tﬁe dse of
rehabilitation therapy. It is estimated that $60,GOO in future
medical and nﬁrsing“hoﬁe cbsts,a:e saved for every rehabilitated
spinal cord injury case. Such spihal cord injuries, of course,
are common to automobile accident victims. ‘Thereforé, the
eXtraordinary'expenses paid for by the insurers in the‘examples
‘cited abévé can be ultimately cost-effective.

. Considerable controversy has arisen over_uﬁlimitéd medical
benefits regardihg the efficacy of>offéring this kind,of gggﬁg
blénche benefit.. Many inéurers believe it is too comprehensive
and too difficult to rate'becéuse of the uncertainty involved

in thm7long5term ééSés,gwMahywhave_§uggested that the New Jersey

fpackégéfOf Benefitsfié'ﬁﬁWarranted in view of WhatAthey,considerswpw¢f

to be a threshold that is too low to‘représént a genuine;trade;off. 
Obviouély, the risk exposure for any inéufer is’significant.;

Thé insurahce_industry haé sﬁggeéted placingva cap on medical
benefits, variouéiy set at $100,000 to $250,000, with optional in-

crements available to insureds up to a limit of $1,000,000. : In




'tand PIP amounted to $288 mllllon dollars. Hence, the catastrophlc =
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~light of these proposals, the Commission believes it is well to

look at the statistical experience to deterﬁine what experience
shows the.effect of unlimited beneflts.in New Jersey to be,; and
whether such a cap would be useful or necessary;

In accident year 1975, there were 107,000 PIP claims reported |
in New Jersey. Of that nuﬁber; there were forty-seven cases with
an incurred loss of $75,000 or more‘reported byvcompanies selling
autcmobile insurance in the state, and which may be.classified as
being catastrophic. These.forty—seven cases had total incurred
losses of $10.3 million, With,$6.8 million representing the aggregate
amount over $7S,OOO on each claim. These figures are significant,
of course, but one should attempt to see the catastrophic losses

in perspective as part of the whole insurance picture.. They

'represent'an extremely small -- 1/12 of 1 percent -~ percentage of

the PIP claims filed for that acoident year. Industry statistics

_ show that the average claim cost was $695;,

Seeh'in another perspective, the catastrophic PIP claims
for accident year 1975 were a very small percentage of the total
liability losses throughout the system. Total New Jersey liability

losses for that year, 1nclud1ng bodlly lnjury, property damage,

losses for that year - $6 8 mllllon - represent about'2

the total losses. In otherwords,_to ellmlnate the beneflts for

catastrophlc loss would represent a sav1ng of only 2 percent in. the

system as a whole; this 2 percent,lt would seem, is a small price

to pay for the coverage which it affords.
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Consequently, while the catastrophicflosses are_signlficant
in themselves, they do not seem to be overly burdensome to the
automobile insurance system. The entlre concept of insurance is,
after all, the spreadlng of risk for loss among a number of |
1nsureds, and the 1nc1dence of catastrophlc injury is patently
not so frequent as to endanger the financial lntegrlty of the
system or to make such coverage unaffordable. In fact the
PIP coverage under an automobile policy is surprlslngly
inexpensive, given the nature of the benefits. Inflatlon has;

. of course, been responsible for escalating PIP premium costs
since the inception of no-fault, but the coverage is still easily
affordable. |

The Commission does not believe that placing a cap on.the :
medical benefits recoverable is necessary or wise,llA'celling on
benefits creates no overall savings in the economy,‘but rather‘
shifts the burden to health insurance or public assistance;l
Providing protection against catastrophic loss is'the essence of
the insurance mechanism. To attempt to place the burden of such
catastrophic loss on the individual when the cost oflsuch coverage
is only a few dollars seems absurd. The potential‘savings'in

,premaums reallzed from a $100,000 cap are extremely small; the

Under the no—fault‘laws of many states, the personal 1n3ury

protectlon beneflts avallable are llmlted' most prov1de modest
b~f1rst—party no- fault beneflts in the $2 OOO to S10, OOO range.
Aside from the obvious 1nsuff1c1ency of this beneflt level

in the case of catastrophic clalms, it should also be noted

average SaVlng has been varlously estlmated at $3 OO to $7 ooﬁ“W““"J




that low benefit levels sﬁoh as these increase the likelihood
of third party tort suits which adds more to the total expense
lof the system than the first party benefits themselves; fﬁrtherﬁore,
under tort recovery, the injured party is aot likely.to collect
the full amount of his economic loss. As a result,}then, low
ceilings on medical benefits can haye the same”effect upon the
efficiency of the no-fault reparations medhanism.as a low threshold.
The U.S. Department of Transportation has concluded that.ﬁunder-
writing policy and driver rating class plans are unlikely’to reflect
the no-fault loss minimization ethic until high-benefits,
- no-subrogation ne-fault plans become the dominant form of
automobile accident injury insurance,"

| _SP e problems have emerged in New Jersey with regard to
unlimited medlcal beneflts;_ Whlle reserv1ng practlces vary,
in general insurers atteﬁpt to reserve a sum from which the
investment inoome is sufficient to pay the yearly cost,of the
claim. How much actually needs to be reserved for ahy'one claim
is a subjective judgement, of course, and if there is significant

overareserving such loss reserves can have an adverse impact

_upon the ra+es.

Smaller companles w1th llmlted resources ve’been severely*

taxed w1th regara”to commlttlng reserves*for casastrophlc”clalﬁs
Most small companles“relnsure excess losses, and have had to pay
1ncrea51ngly larger reinsurance premiums. The cost of thls
reinsurance, of course, also ﬁltimately impacts upon the rates

which companies must charge to their insureds for this coverage.
: g _ g
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Accordingly., the New‘Jersey Department of Insurance has pro-

posed a solution to the problem of maintaining large loss reserves for

-catastrophic losses or purchasing costly reinsurance. Senate

Bill No. 1380 has passed. both houses of the legislature and is

now on the Governor's desk awaiting his signature. This bill

limits any one company's direct loss to $75,000; any excess losses
would be paid from the state's Unsatisfied Claim and Judgement -
Fund. - The excess losses.from the fund would be poeled emong
insurers in proportion to their market share. Any amount paid
into the pool by insurers, in turn, could be passed aloné to the

policyholders. The proposal would thus free companies from the

‘pburden of maintaining loss reserves and would reduce the need'
. for reinsurance. It is estimated that if this law had been in
effect for accident year 1975, the over-all rate level for the
PIP coverage could have been'reduced by approximately '7 percent.
This solution is, the Commission believes, preferable to
putting a dollar cap on medical,beﬁefits, as has been suggested

by the industry. The approach taken by S. 1380.would still retain

the original elements of‘the "trade-off" -- i.e., unlimited benefits
- .for 1nsureds in return for a llmltatlon on tort recovery —
trand Yet p*ov1de greater stablllty to the system by ellmlnatlng

The Commission belleves that the concept of prov1d1ng
unlimlted medical beneflts.ls a fundamentally sound one, and
with some of the modifications discussed-ebove, should be
continued in New Jersey. Prompt and complete reparation for

- injury is, the Commission believes, a key component of the .




no-fault concept, and every effort should be made to retain it

as part of our insurance system.

2. Fraud and the Overutilization of Benefits

Since the inception of no-fault insurance in New Jersey,
there have been allegations of fraud and overutilization of
.benefits. It has been suggested that the nature of the
anlimited medical benefits package and the relatively low
tort threshold have exacerbated the problem. The Commission
has seen some evidence which would indicate that sometimes,

.at least, pecple are rece1v1ng excessive treatment for minor
injuries. The problems which exist in the system‘seem'to lie
more-with.charges for professional services than with hospital
eosts._ Hospitalecosts are monitored by both state and federal .
agencies on a regular basis.l | |

At present, insurers have little recourse if they believe -
that an individual is receiving either more.treatment than may
be necessary or the wrong'kind'of treatment | Furthermore, the

present requlrement that insurers pay claims w1th1n thlrty days

glves,them llttle tlme to 1nvest1gate possmble cases S

Hﬁoverutlllzatlon of beneflts.,'

The Comm1s51on con51dered a number of ways tha

problem mlght be dealt w1th suchtas the‘establ;shmentkgfva'“‘

division within the Department of:Insuraﬁce to investigate
fraudulent claims, verification of medical bills by the doctor and

patient, and the prohibition of the practice of "two-tier billing,

"which is the billing by doctors of dlfferent sets of fees

NW Jerssy State Labra@’y
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to their regular patients and to third-party payers.

Eventually, the Commission adopted three recommendations

which it believes will eliminate some of the abuses which
presently exist. These recommendations are:
l. The establishment of Regional Claims Review Boards for

injuries covered under no-fault insurance.

2. The establishment of a medical fee reimbursemeht schedule
for injuries covered under no-fault insurance.

3. Modification of the thirty-day claims payment period.

Regional Claims Review Boards

:The Commission recommends the establishment of Regional

' Claims Review Boards for.injuries covered under no-fault insuranoe.

These boards, appointed by the Commissioner of Ihsurance would'
‘COnsist of physicians and public members. They would not be peer

review boards in that their membership would be broad—based

Cases involving overutilization of benefits, fraud, or‘differences

of opinion reéarding appropriate treatment for automobile related

injuries could be brought before the boards by elther party to the

dlspute. The boards would hear ev1dence, call w1tnesses, and make'

the1ridec151on based on the facts brought before them.”'Decisions;

of the boards would be appealable to the Superlor Court

“in- whlch fraud is; suspected would be referred to. the Attorney

f;General
This approach would prov1de a workable mechanlsm.to deal w1th.
the problems of fraud and overutilization of benefits provided under

no-fault insurance. It is hoped that the mere existence of the -



A schedule of the most common procedures could be drawniup and a
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boards would be a sanction against the abuse of the insurance

system by professionals and patients alike.

Reimbursement Schedule

The Commission recommends that‘thebRegional Claims Review
Boards bevgiven the authority to establish a reimbursement‘
medical fee schedule for injuries covered under no-fault insurance
in the region in which they operate. The CommiSsiou believes
that regional reimbursement schedules are preferable to state-
wide schedules because they will reflectvreoional‘differences
in medical costs;

| The Commission believes that such SChedules are needed as

a means of coﬁtaining costs. There have been a number of
allegations that professional fees are higher when a third party
payer is involved than when the fees are charged to private
patients. At present, an insurer has no recourse but to pay
mhatever bill is presented by the physician,'chiropractor; or
physical therapist. |

The Commission recommends that reimbursement medical fee

schedules be extabllshed smmllar to the ones used by Blue Shleld.~

vrelmbursement rate flxed ‘ An 1nsurer would not be obllgated to
pay a hlgher fee for such serv1ces than that establlshed by the_
reglonal board. Thls procedure would put an. effectlve "cap on.
medical fees, and would enable the insurer to assess costs more
accurately.

| if a reimbursement schedule were to. be adopted, some pro-

vision should be made for procedures and treatment which do




‘not appear on'the.schedule. This could be.donelin a number, of
ways, including referring the question to the board for review.
Alternatively, procedures not on the schedule'and billed to an-
insurer could be subject to appeal to the review boards if the
insurer did not consider' the charges to be fair.

Modification of the Thirty—DayAClaims
Payment Period

In its'investigation of the problems of fraud and the
overutilization of benefits uynder no-fault, the Commission has
determined that the requirement imposed by present law for
companies to pay claims Wlthln thirty days tends to preclude any
systematic attempt by insurers to investigate claims ‘in order
to detect these abuses. Accordingly, the Commiss1on recommends'

“that the time period for the payment of claims be extended to

Sixty days.

Conclusion and Recommendation

The Commission recommends that'the unlimited medical
benefits provided by present law be retained, and that the

: liability of any one company be limited to the first $75,000,

With the amount over that being pooled among all insurersﬁlb

and paid out of the state s Unsatisfied Claim and Judgementmu~pf"
CFuna. | | ' o
'In order to contain'medical'costs#and preventﬂtheJover—:r
utilization of medical benefits prOVided under noefanlt‘insurance,
the Commission recommends the establishment.of Regional'Claims

‘Review Boards, which would have the authority to establish re-
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imbursement medical fee schedules for injuries covered under

"no-fault insurance.

In addition, the Commission recommehds the extension of the

claims payment period from thirty to sixty days, in order to give

companies a better opportunity to investigate claims which may

be fraudulent.




CHAPTER VII

THE TORT TRESHOLD: PURPOSE ang TYPES

Current no-fault laws, asvdiscussed earlier, have both cost-
increasing and cost-reducing provisions built into them. The ex-
tension of first-party coverage to all drivers who .do not have it
"will, obviously, resnlt in greater benefits, but will also create

greater costs resulting from the broader access to'recotery for
economic losses by all aceident victims regardless of fault. For
this reason; no—fault plans -- in the area of bodiiy injury -- offer
. several ways to balance the factors leading to cost increases. The
‘most important factors are those which stinulate that a'dollar limit
lmust be exceeded, or a type of injury 5; death must be‘incurred, be-
;fbre a lawsuit for general damages may be filed,_ General damages
Linvolve‘payments for psychic 16Ss or the hnman misery resulting
from grief, disability, disfigurement) and pain and suffering.v
The liberal no-fault benefits of New Jersey's law are to be

balanced; for the most part (disregarding premium'inCreases), out of
the cost reducing restriction, or tort exemption, it plaees on tort

Jrecoverles.t That is, a victim dannot sue for general damages if

'ijury is conflned/t *soft tlssues and medlcal expenses~(ex-

ludlng hospltal _x—ray, and other_dlagnostlc costs) are under

$200 or the‘equlvalent value thereof for the reasonable and
lnecessary treatment of the 1njury, or unless his lnjury re-

sults in death, permanent dlsablllty, permanent smgnlflcant
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disfigurement, permanent loss of a bodily function or loss of
all or part of a body member¥*

The two main techniques that.haVe been adopted er propbsed-
up to this point in the area of tort exemptions as meens of
limiting general damages are the "dollar" threshold technique
and the "descriptive criteria” technique. A "dollar" threshold
can be viewed as a barrier solely in terms ef‘the'dbllars ex-
pended. This is the case in New Jersey's no-fault law with a
$200.00 threshold and in eleven other states with specific
dollar thresholas varying from $400.00 to $2,000.00,** However,
'it is really not accurate to describe the thresholds of these
states, inclﬁding New Jersey's, as simply "dellar" thresholds.

All of them also describe verbal ekceptions.to the tortAexemptions.
It would be more precise to describe their thresboids as mixed
dollar and verbal thresholds. |

A "descriptive criteria" employs a "verbal" threshold, i.e.,

a victim can sue for general damagés only in the case of death,
serious permanentbaisfigurementsﬁ or total disability for a
fixed period of time. Florida, Mlchlgan, and New York: have 'verbal"

osal-i (s 1381)-

‘ﬂthresholds, and " there is at least one federal prqp

*Bodlly injury conflned solely to soft tlssue,'for purposes o
the act, means injury in the form the sprains, - stralns,‘contu31ons,v
lacerations, bruises, hematomas, cuts, abrasions, scrapes, '
scratches, and tears confined to the muscles, tendons, ligaments,
cartil ages, nerves, fibers, veins, arteries and skin of the human
body . - ’ :

**Connecticut: $400; Colorado, Georgia, Kansas, Massachusetts,
Utah: §$500; Nevada, Pennsylvania: $750; Kentucky. $1,000;
Hawaii: $1,500; and Minnesota: $2,000.




-63~

which contains a "verbal" threshold.* The development of the
"wverbal" threshold has been explained, at least in part,-as an .

effort to overcome the problems of fixed "dollar" thresholds,

e.g., inflation eroding their effectiveness as cost savers:
having been originally set too low; and beooming targets for injured
persons to "shoot" at, thereby enoouraging‘unneeded or‘marginal
treatment in order to raise medical costs beyond the threshoid.

A problem with the "descriptive criteria" or "verbal" threshold
is that of identifying different criteria that are equal in terms
of the severity of injury. If a statute fails to do that, it will
be "inaccurate" because it would treat injuries that are really
equivalent differently or give the same treatment to-differeht

injuries that are not really equivalent.

The Issue
The Commission recommended in Chapter II that a no-fault
automobile insuraﬁce-system.—n‘in a generic sense -- is con-
ceptually and practically sound ahd should be maintained ia Newi
Jersey. Furthermore; since the determination of fault has become

more costly and technlcally dlfflcult to prove, the tort system

'fdsbould only be preserved for certaln types of personal lnjurles

w*(and property damage clalms) and have as 1ts objectlve to strlke‘a

*Seven states -- Arkansas, Delaware, Maryland, North Dakotas,
Oregon, South Carolina, and Texas -- have statutes that add a
no—fault provision to the existing system of reparations but

till preserve all tort claims. :
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j%what ‘a new dollar amount should-be'for the "dollar
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balance between equity and justiée,:andkwhat is socially and
personally affordable.

The Commission has attempted to measure the
effecti?eness and soundness of the present New Jersey no-fault.

threshold against this objective. Before analyzing the

effectiveness and soundness of the $200 ”Soft tissue injury" and

"verbal" threshold, however, it is important to understand the pro-

posed alterﬁatives the commission considered:
| 1. Retain the present $200 "soft-tissue"injury and "verbal"

threshold. o

2. Increase the éresent.$200 "soft tiséue" injury thfeshold
and/or change the "verbal" threshold.

3..Establish,astraight‘fdoliar" thfeshéid."

4. Establish a "floating doilar" thfeshoidAtied to the
annual Consumer Price Index and to be anhually adjusted by
the Commissioner of Insurance . _

5. Establish a "straight verbal” thfesho;d:

6. Establish a "verbal" threshold with a'disabi%;ty time

'VT’Allnof the proposed alterﬁatlves 1nV01Ve

threshold_ :

‘or agreelng upon a "verbal" descrlptlon of exemptlons from the

prohlbltlon in brlnglng a tort actlon, or in the case of a
disability time period, a specific time period beyond which an

action in tort would be possible..
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In Search of the “"Right" Threshold

At a public hearing of the United States Senate Commerce
"Committee in June of 1977, .U.S. Transportation Secretary Brock

Adams cited New Jersey's no-fault system as "not one we would

choose for a national model". Adams stated that the $200 threshold
(in medical bills for soft-tissue injuries) employed in New
Jersey's law "simply does not work".

In response to a letter addressed to him by the Chairman
of the Commission as to how or in what manner the "dollar" threshold
"does not work," Secretary Adams replied:

While it is true that even the $200 threshold
in New Jersey succeeded in lowering the proportion
of automobile cases entering the tort system, this
reduction does not seem to have been sufficient to
offset the cost of increased benefits. It is my.
belief that a strong verbal threshold will con-
tribute substantially to the efficiency of auto-
mobile insurance as a compensation system.

In search of conclusive evidence as to the pros and cons
of varlous_thresholds, various Comm15510n members met in
Washington, D.C., on September 7, 1977, with, first, U.S.
Department of Transportation people and, later, aides to the

U.S. Senate Commerce»Committee.b While not favoring a "dollar"

‘ threshold espec1ally New Jersey s threshold, andnsupportlng a

ri“verbal".threshold (as contalned 1n S 1381), both:the DOT and .
Commlttee staff people p01nted out that they did not really know Whatr
the effect of a "verbal" threshold would be on automoblle insurance
rates. At both meetings, ultimately, the Commission members were “
told that the threshold is a "wvalue judgement question,“vi.e.,

a search for a just, better, and more equitable system, which can-



not always (if at all) be demonstrated a priori by data.
In pursuit of its objective to arrive at cost saving es-

timates of wvarious thresholds, several members of the Commission

also met in Michigan with Insurance Commissioner Thomas

Jones and members of his'staff, as well as representatives of
agents and insurers writing automobile business in that state,

to discuss Michigan's no-fault experience. Michigan's no-fault
law, which went into effect on October l,'l973, allows suits

only if.the injured person "has suffered death, serlous impair-
nent of body function or permanent serious disfigurement."

Commissioner Jones and his staff COmpletely supported the

coricept of a "verbkal" threshold, although they suggested that ex-
perience‘indicate - the Miohigan language needs to be modified.
Jones indicated that he did not consider the tort liability system
_to be the best method of allocating the premium dollar in
order to direct maximum benefits to the insured. He noted that
the use of litigation to gain compensation for economic and non-
economic loss for minor injuries was an inefficient use |
of the automoblle reparatlons system, and that, as a matter of

PhllOSOPhY: the no- fault approach gave the 1nsured better compen—‘"*i

satlon and prov1ded the optlmum use of the premlun'dollar.‘,

Slmllarly, he and hls staff expressed the view that under a .
no-fault system the right to recovery in tort for non-economic
loss should be greatly restricted, particularly if the 1nsured

4 is entitled, as he,is in Michigan and New Jersey, to un-
liﬁited medical benefits. Under this approach, a larger portion

of the premium dollar is used for direct first-party
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benefits. The Michigan officials supported the'idea'of a
"verbal" threshold, which limits pain and suffering suits to
~only the most serious cases, as the means by which the_goal
 of limiting tort recovery,‘and»therefore maximizing’the
efficiency of the premium dollar, can best be realized.

The Commission was not satisfiedwto answer the question of
the effectiveness and soundness of New Jérsey'sipresent.threshold,
expecrally as it compared to other threSheld54bwithIValue judgements
alone. Therefore, the Commission took another apprbadh,in
rattempting to explore the effects of various'thresnolds,en-auto-
mobile insurance rates in New Jersey. It:solicited the comments
of the leading twenty companies writing private pasSenger auto- |
ﬁobile insurance in New Jersey. A letter was sent'to the companies
asking them tobcomment'on the Michigan, Néw'York,rand U.S. Senate

: y

Bill 1381 “"verbal" thresholds, as well as the‘effects‘of a $500,

$1000, and $5000 threshold on rates in New Jersey.

The fourteen responses reflected a consensus that it is
impossible to predict with any degree of certainty the quanti-
1,tative effect of subjective "verbal" thresholds versus monetary

' thresholds. One reply stated that the "true 1mpact of a verbal

ﬁ;:thr'shold can only be measured by 1ts 1nterpretatlon and o

ﬁappllcatlon as a standard on actual cases.' There was alse ‘a
reellng that 