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PREFACE

In recent years, the grand jury system has been

the source of much concern and criticism. Public

scrutiny has focused upon ~~e ability of the grand

jU~l to prevent unwarranted prosecutions. It has been

charged t.'1at the grand jury is r:erely the rubber stamp

of the prosecutor who allegedly is able to mold the

results of its inquiries.

-The charge t.'1at prosecutors abuse their powers in

grand jury proceedings is unsubstantiated in ~,is

State. In point of tact, instances of prosecut.or i a l

misconduct are rare in New Jersey. Nevertheless, we

beliava ~lat a co~rehensive compilation of jrand jurj

9roceaures presently utilized throughout the State

will benefit law enforcement officers and ensure

9ublic confidence in our criminal justice system.

Towar~ this end, the Attorney General of ~ew

Jersey and the County Prosecutors Association

co~nissioned a task force consisting of county

prosecutors and ~re~1'b;t:s of the Division of Criminal

Justice to prepare a Grand JU~l r~ual f~c the use of

State and local law enforcement agencies. We

errphasize that; our efforts 'Here designed to select the

best procedures ~resently in force as opposed to

~erely weeding out the w~rst.

The (1anual, in its completed form, ex t ens i veLy

sets forth r~commendcd ?ractices for 9r~secuting

attorneys in presenting cases to gr3nd juries. It

v
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provides for uniformity of prosecutorial conduct i~

every grand jury in New Jersey. It also constitutes a

valuable orientation document for use of newly

appointed Deputy Attorneys General and Assistant

Prosecutors.

As noted, the Manual, the first of its kind,

codifies the best ?ractices presently utilized by

State and local ~rosecutocs in presenting matters to

grand juries. Specifically, the nanual addresses such

i~rtant areas as gr3nd jury orientation, the role of

the prosecutor in grand jury proceed inqs , the r i qhts

and duties of witnesses appearing before the grand

jury, standar~s for determing whether immunity should

be e\:'f)loyed as en investigative tool,guidelines for

dissemination of intormac ion to t.~e rred.ia, preparation

of cases prior to 9resentation to the grand jury and

post-indic~~ent ~rocedures. The textual ?Qrtion of

the Manual has been sU991emented with an extensive

appendix consisting of ~el fo~ for use durihg the

investigative ;hase of the grand jury function. The

~·1anual was cocpleced only after numerous mee tings of

the task force. Research fer ~~e Manual encowpasscd a

survey of 9racticcs utiliz~d by federal and local

prosecutors throughout the country. 'This r~search

conclusively r~v~alcd that the pr~secutors of New

Jersey have been ~ore solicitous of the rights of

def~ndants and witnesses in grand jury 9coceedings

than any other jurisdiction in ~~e country. The

vi
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use of the procedures set forth in the Manual will

enhance the ability of grand juries to both protect

citizens against unwarranted prosecutions and to

ferret cut criminal conduct in New Jersey.

The r~nual was prepared under the direction of

Deputy Attorney General Alfred J. Luciani, Special

.~ssistant to Robert J. eel Tufo, Director, Division of

Criminal Justice. Assisting in the preparation were

Deputy Attorneys General David S. Baime and John

DeCicco, as ~ll as ~brunouth County Prosecutor James

M. Cola~, Jr.: First Assistant Prosecutors Neil S.

Cooper from Hunterdon County, Joseph A. Falcone from

Passaic County and Everett Denning fr~m Ocean County;

Assistant Prosecutors Joyce E. r1unkacsi from 11iddlesex

County; Michael A. ~bto, Steven E. Rosenfeld, and

Peter ~~. Gilbret.' from Essex County; R1ilip J. ~1aiorca

from Somerset County; John E~ .adams, Jr. from i1ercer

County; Jeffrey S. 31itz and Peter Bruso from Atlantic

County; James A. Waldron from Cape May Coun ty; Peter
l

r·1cCord from Onion County, and Paul E. Latterman from!

Burlington County. Final edi ting and pub l ishing ofl
I

this ~rk was the respcnatb i l i ey of Deputy.Attorney!

General Clinton E. Cronin, Chief, prosecutor~

Supervisory Section, Division of Criminal Justice.!
I

I

William F. Hyland I

~ttorney General of New Jersey!
I

I

Stephen R. Charr~i !

President I

Dated: ~·tay 7, 1977 :ounty Prosecutors Associationl
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GRAND JtJRY ORIENTATION

The responsibility for indoctrinating a newly

constituted grand jury, the members of which have

little or no knowledge or understanding of how they

are supposed to function, rests with the Prosecutor.

Accordingly, on the day the grand jurors are

sworn in, they should te addressed by the Prosecutor

who will te presenting rrost of the cases to them. At

this tL~e, the jurors should be given a brief outline

of the criminal justice system. They should be

informed that, in most cases, the first ste9 in a

criminal prosecution is the filing of a complaint in a

municipal court in which a defendant is char;ed with

the commission of a spectf ic crime. The complaint is

usually signed by either the alleged victim or a

police officer. The succeeding steps after ~~e filing

of a complaint should be detailed, tracing a case

through the municipal court, ~~e Prosecutor'S office,

the grand jury and the trial court.

It should be explained how cases will be

submitted to them, how they will receive testimony,

deliberate and act. They should be advised tha t , in

presenting a case, it is not b1e practice, nor is it

necessary for ~~e Prosec~tor to ,bring before them all

the available witnesses, provided the testimony of

those witnesses who are produced provides sufficient

legal evidence to establish a prima facie case upon'

-1-
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which an indictment ma.y Ce based, i.e., evidence Whic!'l

if unexplained or uncontradicted, 'WOuld carry the case

to a trial jury and justify the conviction of the

accused. However, it should be emphasized that the

grand jury, as an independent Cody, has the right to

request that additional witnesses or other evidence be

produced before them.

It would be advisable to suggest to them that, if

a juror has personal knowledge of the facts of a case

or is acquainted with a oamplaining witness, victim or

defendant, that fact should be called to the attention

of the Foreman. The juror should consider

disqualifying himself or herself from deliberating and

voting in the rratter.

Cases to be presented to a grand jury for its

first t:No or three sessions should be screened so as

to exclude matters involving major crimes 0r cases of

a complex nature.
The terms "Indictment," "No Bill" and "No

Bill-Remand" should be defined for them, and the legal

and practical significance of each clarified.

The respective duties of the Foreman, Deputy

Foreman and Clerk of the Grand Jury should be

outlined, particularly those duties referred to in

Rule 3: 6. Thus, it should be stated that the Foreman,

and in his or her absence the Deputy Foreman, presides

over the daily sessions, administers the oaths,

moderates discussions, and endorses all indictments

and present~ents. It sho~ld also be stated that it is

-2-
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the duty of the Clerk of the Grand Jury to make and

keep the minutes of the proceedings as well as to

record the vote of each juror, by name, on each

considered matter.

They should te advised that, in accordance wi.th

R. 3:6-6(a), the Prosecuting Attorney, the Clerk of

the Grand Jury, the witness under examination,

interpreters when needed and, for the purpose of

taking the evidence, a stenographer or operator of a

recordiriq device nay be present while the grand jury

is in session. No person other than the jurors, the

Clerk and the Prosecuting Attorney may be present

while the grand jury is deliberating. The grand jury,

however, may request ei~,er the Prosecuting Attorney

or the Clerk, or roth to leave the jury reom during

its deliberations.

Finally, the role of the Pros~cutor i.n relation

to the grand jury should te se t for th, The grand jury

should be informed ~,at it is the responsibility of

the Prosecutor presenting a case to ex~nine witnesses

and to introduce other evidence. Further, the

Prosecutor is to advise nemcers of the grand jury as

to the admissibility of evidence and ~~e pro9riety of

specific questions which they may wish to ask

witnesses. Often grand jurors are tem9ted,

particularly in marginal cases, to ask experienced

police officers what their ~inion is with respect to

the guiit or innocence of a putative defendant. Grand

jurors should be instructed rot to ask tlopinion"

-3-
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...

questions wi~, respect to laymen witnesses. Finally,

the Prosecutor should note that, when necessary, it is

incumbent upon hL~ to explain and relate the testimony

with reference to applicable statutes and legal

principles •

-4-
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'lEE ROLE OF THE PROSECtJroR

A prosecutor's duty t:efore the grand jury is to

present the evidence and explain the law, thereby

assisting the grand jury in accomplishing its purpose

which, s~ly stated is:

l) to ensure that persons will be brought to

trial only if a reasonable basis for the charge

exists; and

2) to ensure that those brought to trial will be

adequately informed of the charges against them.

In a typical situation, a complaint which has
been forwarded to the grand jury (realistically the

Prosecutor's Office) after the probable cause hearing

should be initially reviewed by an assistant

prosecutor to determine if additional investigation is

necessary or whether, in the particular case,

administrative action or some other alternative to

prosecution is appropriate. After having thoroughly

reviewed the entire file and determining that the

matter should be presented to the grand jury, the

assistant proecutor must-decide which witnesses are be

be called t:efore the grand jury. The wi tneases will

testify to matters the assistant prosecutor thinks

necessary for a proper understanding of the charge
made and also will present sufficent evidence to

sustain the charge. As a paractical matter, the

number of witnesses is controlled in part by the time

available and the number of cases that must be heard

-5-
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by the grand jury on a given day. 'l'his is not to say

that a particularly complex case should be

inadequately presented because of the lack of time.·

Time must be made to accommodate those cases where

extended testimony is necessary in order to give the

grand jury a full understanding of the dlarge and the

defendant's involvement or lack of it in t.~e crime. A

survey of New Jersey prosecutors indicates that almost

without exception, Prosecutor's Offices in this State

are committed to placing experienced and capable

lawyers in charge of the grand jury. '!his experience

is put to good use in deciding the quantity of

testimony that is necessary for the grand jury's

knowing evaluation of a case, the context of the

examination of witnesses and the charges ultimately

included in the indict.:nent. Of course, it is within

the sphere of the authority of the grand jury to call

for additional witnesses that they may wish to hear in

a particular case. Toward that end, the prosecutor

should remind them of that prerogative. The

prosecutor may also make the determination that the

potential defendant or target should r- at least, be

offered the cpportunity to testify in his own behalf.

This situation may arise in a number of circumstances,

arrong them teing tne neighl::or-type dispute, domestic

or inter-family quarrel, or those instances where

there is a suspicion that ~~e complainant possibly has

improper motives for signing ~~e complaint. The

target himself may initiate a request to be heard by

-6-
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the grand jury; the prosecutor may grant such a

request if the ends of justice require it, or to

assure a full presentation of the matter to the grand

jury. w~ether the defendant chooses to testify or

not, the prosecutor presenting the case may have, or. .
receive from the target, evidence that would tend to

exculpate the target. It is axiomatic that if

reliable, exculpato~ evidence exists, the prosecution

is not likely to sustain its burden of proof before a

petit jury, and therefore submission of such evidence

to the grand jury v.ould t:e warranted. However, care

must be taken rot to present a "trial" of the issue

before the grand jury, and c:ertainly not to crea te an

adversary hearing of any variety. It is therefore

recommended that, in the ordinary case, evidence

offered by the defense (other than through the

testimony of the target of the investigation) be

submitted to the grand jury only wtlen there is a clear

indication that the target would be exonerated

thereby.

In presenting the typical criminal complaint to a

grand jury, it is necessary at the outset that ~,e

prosecutor, say a few words about the complaint. He

should set the scene for the grand jurors by spelling

out the charge or charges including the elements where

it ~uld assist the jurors in considering the facts

and the witnesses to be called. In more complex

cases, a brief explanation of the testimony that is

anticipated may be of assistance. While in no way

-7-
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expressing an opinion nor urging a point of view, a

prosecutor should prepare the grand jurors wi th the

factual background necessary for what they are about

to hear thereby making the testimony meaningful. In

examining the witnesses tefore the grand jury, it is

imperative that questions be concisely and simply

stated to elicit answers that are relevant and clearly

within the understanding of the grand jurors. It

would be well to remember that grand jurors have

varied educational backgrounds, comprise many

occupational levels, and range in age from 18 to 7a.
They bring to their duties their life experiences,

also their pre-conceived ideas of the criminal justice

system, often gleaned from television and other public

media. Also it should te kept in mind that while the

prosecutor examining the witness has had the benefit

of reading all the reports in the case, perhaps more

than once, the grand jurors are tearing the testimony

for the first time and performinq the difficul t task

of placing the testimony tha t they are hear ing in to

the overall frarne\tlOrk of the case. It is in thi.s area

that the exp:rienced prosecutor can, wni~e maintaining

an objective stance, be of immeasurable assistance to

the grand jury in fulfilling its function. Witnesses'

examination should be brief, wi~~ concentration on the

ela~ents that must be shown to establish a prima facie

case. Leading questions are often necessary, and

entirely proper to assure that the witness keeps to

relevant issues, and to handle expeditiously matters

-8-
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presented to the grand jury.

Occasionally, it will be necessary to

"cross-examine" a witness. ~rmally, such an approach

is necessary (1) when there is an obvious

inconsistency l:etween the witness's testimony before

the grand jury and his prior statements; (2) when the

witness's story is "unlikely"; (3) when there is a

conflict in testiJrony t:etween witnesses; (4') when the

witness appears evasive or oostilei or (5) when there

appears to be a strong probability that ~~e witness is

not being truthful. It is the prosecutor' s duty to

elicit the truth from the witnesses. appearing before

the grand jury; probing examination is therefore

essential when it is suspected that a witness is being

less than honest or forthright.

After the prosecutor has concluded his

examination of the witness, ~~e grand jurors should be

questioned to determine if they have any questions to

put to the witl'"less. From oar survey of Prosecutor' s

Offices throughout the State, there appear to be two

methods of dealing with grand jurors' questicns. Both

methods are acceptable. As a natter of practice me
prosecutor should consider ~~e merits of bo~, and ~ake

his decision accordingly. The first method is to

permi t the grand jury to ask questions directly of the

wi~,ess. Utilizing this procedure requires that the

prosecutor be on his guard to cut off an improper

question, i. e. "Have you ever arres ted th i s man

before, Officer"; "does the defendant have a prior

-9-
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record?" In short, there is ro prior determination by

counsel as to propriety- and relevance. If an improper

question is asked and answered before the assistant

prosecutor can interrupt, the only thing to l:e done is

to instruct the gr~"d jury on the record to disregard

the answer and not to consider it in their

deliberation.

The second rrethod requires that the witness leave

the jury room,and have ~~e prosecutor and other grand

jurors screen the questions tefore being asked of the

wi tness to avoid improper quecy, and rore importantly,

improper responsea. Aside from the obvious improper

question which could ~lace inadmissible or unnecessary

info~tion before ~~e grand jury, direct questioning

by the grand jury is a problem for several other

reasons: (1) There is always the.possibility that

irrelevant or improper inquiries could harm an

investigation or prosecutiorn (2) The time consumed by

irrelevant and repetitious questions could interfere

with the work of the grand jury. It is the

responsibility of the prosecutor to help the jury

discipline itself to limit questioning of witnesses to

pertinent matters.

After all the witnesses have been examined and

have left the grand jury room, the assistant

prosecutor may fairly and impartially su~~arize the

evidence and ex?lain ~~e testimony with reference to

the law of the case. For instance, if the char3e is

armed robberj and ~~ere has been testimony t~at the

-10-
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weapon employed was a toy gun, it is absolutely
necessary that the grand jurors be given a brief and

simple explanation that the law permits a charge of

armed robbery even though the gun was not in fact

operable, nor capable of inflicting injury.

Similarly, it may be necessary to read the statute on

robbery to plt the testiInony regarding the fear tha t

the victim felt (or lack of it) in the proper

perspective , Although over a pe r iod of months grand

jurors gain some slight expertise in the law and a

superficial knowledge of the applicable criminal

statutes, they are still lay people who r~ve little or

no training in the law, or in row the law relates to

the facts presented to them. It is the prosecutor's

obligation to ex~lain these matters to them with

simplicity and clarity. In complex cases a draft

indictment may be prepared beforehand and used as an

aid in relating thee testimony to each of the possible

charges. Of course, the Assignment Judge is available

to the Grand Jury for instruction independen t of the

prosecutor and the grand jury should be reminded of

that from time to time. However, as a practical

matter, it is generally not feasible to trans90rt the

grand jury to the oour~ after they have heacd evidence

in each case. Therefore, it is incumbent upon the

assistant prosecutor to gain the grand jury's

collective confidence in his judg~ment, honesty, good

faith and fairness. Adequate preparation by thi

prosecutor is an absolute necessity to achieving this

-11-
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desired rapport.

The prosecutor's role before the grand jury is

not easily defined. II [T]here is 00 impropriety in the

prosecutor assisting in the invesitgation and

examination of witnesses;in advising the grand jury as

to the admissibility of evidence and the proper mode

of procedure and in explaining the testimony with

reference to the law of the case ••. "(Hle may not

[however] participate in its deliberations, or express

his views on questions of fact, or comment on the

weight or sufficiency of the evidence, or in any way

attempt to influence or direct the grand jury in its

findings ••• [that is, toward the return of an

i nd i c tmen t l . "State v. Hart, 139 N.J. SUDer. 565,

567-568 (App. Div. 1976).

While the broad ~ronouncements quoted above ~pear

to apply without variation, there are numerous

situations in which additional information within the

kncwledge of the prosecutor should be brought to the

attention fo the grand jury to assure that justice is

done. The following is a partial list of those

situations:

a.

b.

c.

d.

The orosecutor's reasonable doubt ~~at the
accused is in fact guilty; .

The extent of harm caused by the offense;

The disproportion of the authorized
punishment in relation to the particular
offense or ~~e offender;

Possible improper motives of a complainant;
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e. '!he prolonged ron-enforcement of a statute,
with community acquiescence;

f. '!he reluctance of the victim to testify;

g. Cooperation of the accused in the
.apprehension or conviction of others;

h. Availabilit¥ and likelihood of prosecution by
another jurlsdiction.

(Attorney General's Formal Opinion: F.0. rh. 11­
1976)

In short, a prosecutor may recommend a "no billet

in those instances where justice requires. In some

cases, substantial justice will best be achieved by a

remand of the matter to the nun ic tpa ; Court; the

prosecutor should t:e prepared to discuss the possible

penalties and consequences of such a remand in the

event of- a "no bill It. '!here is 00 doubt -of the

impropriety of a prosecutor who influences che grand

jury to indict ~hen there is a lack of evidence to

support such indict~ent. State v. Hart, supra;* State

v. Ferrante, III N.J. Super. 229, 304-306 (App. Div.

1970). However it is equally clear that, in ~~e rare

* ··Contrary to the practice in some states,
N.J. rules permit the prosecutor not only to be
present before the grand jury to question witnesses,
but also during del iberations to advise as to the law
and its epp.l icatnon to the facts in the case. R.
3: 6-6(a). ~though he should rot :lttempt to influence
or direct the grand jury in its findin~s, nevertheless
he is rot excected to limit his carricioation to an
innocuous presentation. There is 00 legal tar to the
use of vigorous and skillful questioning which will
elicit and comoel truthful responses from reluctant
witnesses. See, e.g., United States v. Rintelen, 235
F.,787,791 (S.D.N.Y. 1916.); State v. Scnamoerg,=N.J. Super. - (App. Div. 19//).
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case when a grand jury votes not to indict and the

prosecutor is convinced that a real and obvious

~iscarriage of justice has thereby occurred, the

prosecutor should not hesitate to seek to re-present

the matter to another grand jury. In short, the

prosecutor must be guided ~ the dictates of justice,

with recognition of the deference given his position

by ~~e jurors and the influence his comments might

have. Cf. State v. Farrell, 61 N.J. 99 (1972).

In Schamberg the court distinguished t..r,e Hart
decision based upon the fact that ~~e prosecutor-aid
not make comment to induce the grand jury to ind ict,
but ra ther used it as a fneans of urg ing the wi tness to
tell the truth by conrrontinq him w~ th the ;ossibili ty
that his testlmony as glven was perJured.

-14-
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GRAND JURY WITNESSES

The responsibilities of the prosecuting attorney

to particular witnesses vary greatly depending upon

the status of the witness subpoenaed to or appearing

before a grand jury. In order to catalcgue the duties

of the prosecutor, it is necessary to distinguish

between the different classes of witnesses likely to

be encountered.

Non-target (non public employee)

A non-target witness is one who is not identified

or reasonably identifiable by prosecutor as an object

of the grand jury inquiry or investigation. The

prosecutor's good faith determination as to the

"status" of a particular witness will prevail, and the

burden is on the witness to demonstrate that the

inquiry was a "ruse M to induce the witness ~to

unwittingly give evidence against hirnself.~ State v.

Cattaneo, 123 N.J. Super. 167, 172 (App. Div. 1973),

certif. den. 63 N.J. 324 (1973). See also State v.

Vinegra, 134 N.J. Super. 432 (App. Div. 1975), appeal

pending.

It is not necessary to advise a non-target wi~~ess

of his Fifth Amendment privilege against self­

incrimination if he is called to testify before a

grand jury conducting a "general in ves t ig a t ion. U

"'Nhere the inquiry is in fact a general investiga tion

not aimed at the witness and the witness fails to

-15-
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claim the privilege, his testimony can te used against
him and can even be the basis of an ind ictmen t. It

State v. Fary, 19 N.J. 431 (1955). Thus, the witness

need not be advised of his privilege when he is

summoned to give testimony before a grand jury if

there is only the mere possibility that he may later

be indicted. State v. Fary, supra; United States v.

Luxemberg, 374 F.2£ 241 (6 eire 1967).

This general rule does not, however, preclude a

wi~~ess from claiming his Fifth Amendment privilege

against self-incrimination. !his privilege extends to

all witnesses, whether or rot they are targets of the

investigation. State v. DeCola, 33 N.J. 335 (1960).

The privilege may not, however, be claimed prior to

the oath being administered and a question being

ask~d. Vineland v. Maretti, 93 (N.J.Eg. 513, 521

(Ch. 1922). Moreover, the witness must be prepared

to demonstrat~ a factual basis to the court to justify

his claim of privilege. If the question is answered

by the witness without claL~ of privilege, he waives

his Fifth Amendment rights. State v. Toscano, 13

N.J. 418, 423 (1953). In short, a non-target witness

called tefore a grand jury need not be .warned of his

Fifth ~~endment right against self-incrimination, and

any testimony elicited from him may later be used

against him.
A non-target witness way only refuse to answer a

question which, in fact, will incriminate him. Rule

24 of the New Jersey Rules of Evidence defines

-16-
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incrimination:

Within the m:anin9 of this article, a matter
will incriminate (a) 1£ it constitutes an element
of a crime of this State or another state or the
United States, or (b) the circumstances which
with.other circumstances would be a basis of a
reasonable inference of the commiss ion of such,
crime, or (c) is a clue to the discovery of a
matter within clauses (a) or (b) above; provided,
a matter will not be held to incriminate, if it
clearly appears that the witness has no
reasonable cause to apprehend a criminal
prosecution •••

Thus, a question is incriminating if the response

reveals the commission of an element of a crime,

furnishes new evidence that the witness committed a

crLue, or creates an inference that the witness has

committed a crime. The right against self­

incrimination extends not only to answers which wi~~in

themselves would support a conviction under a criminal

statute, but also to those answers which would furnish

a link in the chain of evidence necessary to prosecute

one under a crir:tinal statute • Mallov v. Hogan , 378

U.5. 1 (1964).

When a non-target witness, claiming his Fifth

Amendment privilege, refuses to answer a question, ~,e

prosecuting attorney may ?roperly challenge whether

the witness may validly claim this privilege. This

determination must be made by ~~e court, usually the

assignment judge, before whom the witness can be

brought. The assignment judge cannot accept merely

the witness's statement ~~at the requested answer will

-17-
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tend to incriminate him. In re Boiardo, 34 N.J. 599

(1961). See also In the Matter of Carl "Pappy"

Ippolito, 145 N.J. Super. 262 (App. Dd v , 19/6).

Rather the witness mist; support his invocation of the

privilege by a statement indicating the nature or area

of the criminal exposure which he fears. It is

necessary for him to pinpoint the area to the extent

necessary to support his claim of privilege to the

satisfaction of the court. The witness must show

sufficient facts to the assignment judge to indicate a

legitimate basis for his fear of criminal prosecution.

State v. Decola, 33 N.J. 335 (1960); In re Boyd, 36

N.J. 285 (1962).1 If, in making this disclosure,

factual incriminating material is elicited, the

witness is protected against ~~e use of such evidence

and its fruits. In re Boyd, supra.If a witness is a

··target~· he need show 00 nore than that fact in order

to sup~ort his Fifth Amendment claim. In re

Addonizio, 53 N.J. 107 (1968).

The assignment judge is usually the final arbiter

of the applicability of the Fifth Amendment privilege.

He must determine whether ~,e witness has a reasonable

basis on which to ··apprehend the pe r i l ;:' The danger

must be real and ap9reciable, rather than of an

imaginary and unsubstantial character, having

1 Federal courts have held that a spurious
assertion ~f a claimed ap9rehension is punishable
as perjury. Carlson v. United States, 209 F.2d
209, 214 (1 Clr. 1954).
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reference to some extraordinary and barely possible

contingency. In re Pilla, 11 N.J. 8 (1953). In

making this determination, the court must consider

all the facts and circumstances of the case.

In determining whether a matter is
incriminating ••• and whether a criminal
prosecution is to be apprehended, other matters
in evidenc~, or disclosed in argument, the
implications of the question, the setting in
which it is asked, the applicable statute of
limitations and all other factors should t:e taken
into consideration. Rules of Evidence 24.
In order for the court to flnd that a wltriess has

no basis for an assertion of the Fifth Amendment

~rivilege, it must be clear from a careful

consideration of all the circumstances in the case

that the witness is mistaken, and that the answer

cannot have a tendency to incriminate. Malloy v.

Hogan, supra. If the court determines that there is

no basis for the claim it will order the witness to

return to the grand jury and answer the questions put

to him by the prosecutor. If, in a later proceeding,

it is revealed that the privilege was improperly

denied, the testimony elicited rray rot t:e used against
the witness. State v. DeCola, supra. If the court

finds ~~at the wi~~ess has a basis for his claim of

privilege, the witness does not have to answer che

questions unless his testimony has been legally

compelled, that is tile witness has been immunized

against the use or derivative use of his testimony in

a subsequent criminal prosecution against him.

2 Generally such applications should be held in
camera. -19-
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Target (non public ettployee) Witnesses

The latitude afforded the questioning of a

"non-target" witness, as discussed above, does not

apply to a witness who is the target of a grand jury' s

inves~igation. Even if the State makes the allegation

that the proceedings are a general investigation, the

..target" witness must be warned if the facts and

circumstances show that in truth the witness is a

target for indrctment , State v. Vinegra, supra; State

v. Cattaneo, supra; State v. Sibilia, 88 N.J. Super.

546 (Cty. Ct. 1965). A witness becomes a target of

the investigation when he is called in order to octain

evidence to fix a cr imtrial charge; he must then be

given the appropriate warriinqs, State v. Sarcone, 96.

N.J. Super. 501 (Law Div. 1967); State v. Fary, supra.

It is oot necessary for a witness to have had formal

charges filed against him in order for him to be

considered such a target. It is only necessary that

an intent to indict him at the time of questioning is

present. However, if a witness is subsequently

indicted after he has testified before a grand jury,

not having teen given warrunqs , the burden is on the

witness to show t..~at ..there was a ruse by which it was

sought to induce hi~ unwittingly to give evidence

against himself." State v. Fary, supra: State v.

Grundy, 136 N.J.L. 96, 98 (Sup Ct. 194i). Any doubt

is resol~ed in favo~ of the validity of the

indictment, that is, the indicted witness is treated

as merely an ordinary witness who has waived the
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.. '

privilege by rot claiming it. State v. Fary, supra.

It should be noted, however, that the State's

ability to call a "target" witness tefore a grand jury

has been regulated to assure maxi.ImJm protection to the

individua1. State v. Saroone, supra. In Sarcone, .a

trial court; held that the appearance of a "prospective

defendant" before a grand jury, absent the warnings

and a subsequent waiver, mandates a. dismissal of a

resulting indictment. But see State v. Vinegra,

supra. It does, however, appear that a target witness

may be called tefore the grand jury for the purpose of

having hL~ claim his privilege. Almost all of the

federal circuit courts, as well as most of the state

courts, oold that a prospective defendant rray properly

be subpoenaed to testify before a grand jury, placing

the obligation upon the target, having been duly

warned, to claim privilege. see 1 Crim.Jus .Quar. at

49. '.1972). Although our Supreme Court has not

conclusively ruled on the issue, it has inferentially

upheld the holding in Sarcone [In re Addonizio, 53

N.J. 107 (1968)1, and it is at present specifically

considering the issue in State v. Vinegra.

It would appear that a target ~ay be sun~oned

before a grand jury, and after proper edvisernen ts may

claim privilege or may elect to testify before the

grand jury; in the latter situation, it is necessary

to obtain a waiver of Unmunity from that witness after

advising him that he is a target, has the right to

remain silent and the right to edvice of an attorney.

-21-
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Again, it is ootetNOrthy that a witness who has been

subpoenaed to testify "before a grand jury, who has rot

been given the appropriate warnings and who has not

signed a waiver of immunity, he has the burden of
proof in establishing that be was, in fact, a target

when he testified. State v. Cattaneo, supra; State v ,

Grundy, supra. Nevertheless, L., view of the present

status of the law, it is recommended that procedures

outlined below be followed when any witness is

subpoenaed to appear before a grand jury when it is

evident that the inquiry has centered up:>n him and it

appears that the investigation will result in formal

charges teing lcdged against him:"

The ··target.. witness should te edvisedr

(1) that he is the "target.. of the

investigation;

(2) that the investigation £=ertai,s to

(relate a specific description of the

factual matters L~volved] i

(3) that the target witness has tne right

to consult with an attorney;

(4) that the target witness has the right

to refuse to answer any' question on the

grounds that it r:ay tend to incriminate

him parsonalIyr and

( 5) that , should he answer any questions or

make any statements, his responses or

statements may te used against him in a

court of law.

-22-

You're viewing an archived copy from the New Jersey State Library.



'!he ··target" witness should respond to each inquiry

separately, and finally be asked if he understands

that to which he has teen edvi.sed. see State v. Fary,

supra; State v. Saroone, supra.
A t~rget (at least in those cases where no

complaint has been lodged) should be advised as

outlined above t·on the record" but generally outside

the presence of the grand jury. It is further

recommended that these advisements be given in the

presence of counsel (if the witness has an attorney)

and that counsel's presence be noted on the record.

Further, it is recommended ~~at, whenever practicable,

the target be questioned as to his understanding of

the advisements on the record. In eddi t ion (or in the

alternative when both procedures cannot be followed),

a written waiver in the form appended should be

executed by the target.

It is rot recommended that; "target warnings" be

repeated in the presence of the grand jury, in as mien

as such a procedure might be considered a

communication of the prosecutor's view of what the

result of the grand jury investlgation should be.
Moreover, there appears no reason for such advisements

to te repeated in the presence of the grand jury. In

short, the target witness has teen provided wi th the

alternative courses of action open to him, and he must

elect ei~~er to waive or claL~ the privilege against
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self-incrimination. 3

Upon a "target" witness claiming the Fifth

Amendment privilege, the factual basis for the claim

may oot be sought by the prosecuting attorney.

Cross Comolainant Witnesses:

In those situations in Which potential grand jury

witnesses are the subject of cross-complaints arising

from the same factual transaction, such persons should

be advised of the existence of the criminal complaint

and provided, as a courtesy, advisements similar to

those given a target. It is recommended that a

witness who is ~~e subject of a cross-complaint should

be advised of his right to t.'ie advice of counsel, that

he is the SUbject of a criminal complaint arising from

the same factual transaction to which he is to

testify, a description of the nature of ~~e charges

lodged against him, and that the witness therefore

could incriminate himself by providing testimony to

the grand jury. As in t.~e case of target warnings! it

is reco~ended that, whenever practicable, these

warnings be given on the record, outside of the

presence of the grand jury.

Cross-complaint situations are generally

3 This recorrmendation is in 00 way intended to
9reclude a prosec~tor from ~eviewing ~,e cir~umstances

surrounding the appearance of the tarset wltness. to
assure the grand jury that the target lS voluntarlly
appearing with a full understanding of the circum­
stances of the investigation.
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sensitive in nature, involving as they do claims of

wrongdoing by both the "victim" and the "culprit ...

Unfortunately, neither the prosecuting attorfiey nor

the grand jury can always identify the offender before

all the facts are presented, and therefore all

"witnesses" should be encouraged to testify. At the

same time, given the fact that a criminal c:omplaint

has teen lcdged against the "witness," he should not

generally be "compelled" to testify. This

recomnendation should be followed strictly in those

situations involving a cross-complaint against a

police officer. In short, in as much as the

prosecuting attorney has the authority by virtue of

N.J.S.A. 2A:81-17.2(a) (1), et seq. to compel the

testimony of a public officer without court

supervision, care should be taken that neither de

facto nor statutory immunity results from the grand

jury's inquiry.

Public employees (non-target)

Every pUblic officer and employee4 has ~~e

obligation to cooperate and to testify in any

investigation pertaining to his pUblic office or

4 The definition of "public employee" is of broad
scope. "For the purposes of tnis act the term 'public
employee' shall mean any person who occupies any
office, oosition or employment in the government of
the State of New Jersey, or the several coun ties and
municipalities thereof, or any political subdivision
of the State, or a school district, or any special
district, or any authority, commission, board, or any
branch or agency of the public service. This term
shall include, but sna Ll not be limited to, elected
and appointed persons." N.J.S.A. 2A:81-17.2(a).
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employment. However, this obligation cannot

circumvent the Fifth Amendment protection against

self-incrimination.

In the case of a non-target public employee, no

warnings need be given prior to appearance before or

questioning by a grand jury. If a non-target public

employee declines, without claim of privilege, to

appear or to testify, he is to be handled as any other

witness, that is by contempt process pursuant to ~.

1:10-1, et seq. r1oreover, the public·officer or

employee is subject to removal from office for his

failure, without justification, to cooperate in the

investigation. N.J.S.A. 2A:8l-17.2(a)(1) et seq.

In order to seek removal for failure to appear or

failure to testify, it is necessary that the pUblic

employee be advised of the consequences of his

decision. see Kugler v. Tiller, 127 N.J. Super. 468

(App.Div. 1974) and discussion infra. In those

situations in which the public officer appears but

declines to testify, he should be advised on the

record of his obligation to testify and the

consequences of his refusal. In those situations in

which the public employee declines tQ appear after

having been subpoenaed, he should be arrested on a

bench warrant duly issued and apart from all other

advisements upon his teing presented to the court, he

should oe advised of the consequences of his refusal

to appear. If the public employee llnmediately alters

his position and appears to testify, removal
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proceedings could be foregone. Cf. Hyland v.

Smo11ok, 137 N.J. Super. 456 (App.Oiv. 1975).

In those situations in which a oon-target public

employee appears and claims the Fifth Amendment

privileg~, his public office does not alter his status

vis-a-vis the prosecutor's right to challenge the

basis for claiming privilege. See discussion on

non-target witness, supra.

If the claim of privilege is upheld, the

prosecutor ~ust decide (as in the case of a target

public employee) whether to "compel" the testimony of

the public officer under threat of removal from

off ice. If the prosecutor elects to "compel'· the

testimony of the public officer, the testimony given

will te protected from use or derivative use against

that officer in any subsequent criminal prosecution;

in effect, the public officer will have been granted

use plus fruits Dnmunity.

If the publ ic off ieer, .. compelled'" to testify

pursuant to N.J.S.A. 2A:81-17.2(a) (1), et seq.,

gersists in his refusal to testify, having been

properly warned of the consequences of his refusal, he

may be subject to removal from office. N.J.S.A.

2A:81-17.2(a){3). If the public officer, while

testifying admits the oarnmission of a crime relating

to his public position, he is likewise subject to
rerroval. Id. (See appendix for appl icable forms).
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Public employee-target witness

The -public employee-target witness situation

presents the most oomplex situation, involving as it

does the absolute right of a target to claim privilege

and the conflicting obligation of the public officer

to cooperate.

The public officer-target should be considered a

target first, thereby teing warned as described in the

··target witness" section. If a waiver of immunity

cannot be secured (and after following the procedures

for immunity considerations outlined infra), the

testimony of the public employee-target can be

compelled pcrsuant; to ~~.J.S.A. 2A:81-17.2(a)(l), et

~., provided the "target-publ ic employee I. wi tness.
has claimed the Fifth Amendment privilege. The result

of such action, that is compelling the public officer

to testify, eliminates him as a "target·· of the

investigation, and imnunizes him against the use and

derivative use of his testimony. N.J.S.A.

2A : 81- 1 7 • 2 ( a) (2). Sin c e the rei s n0 co u r t

supervision, and since the prosecuting attorney need

do 00 more than to ask questions to grant this
-. immuni ty,·· it is absolutely necessa ry tha t· each

prosecutor understand the nature of the statutory

provision (N.J.S.A. 2A:81-17.2(a) (1), et seq.) and the

consequences of his actions.

By recent amendment, the Public Employees

Immunity Law reduced the risks of mistake. Now, in

order for imnini ty to result, the pobl ic officer must

-28-

You're viewing an archived copy from the New Jersey State Library.



first claL~ the privilege against self-incrimination,

thereby putting the prosecutor on notice ~~at the

provisions of the Act may come into play. If the
prosecutor persists in asking questions after clabm of

privilege .and responsive answers are given, use plus

fruits immunity will result.

The key event in the public employee situation is

the officer's claim of privilege. Upon that

occurrence (assumin; the privilege claim is valid),

the prosecutor must elect to ~nnunize the witness or

to break off questioning. If the prosecuting attorney

elects to continue the inquiry, he must advise the

public officer as follows:

1. That he is a public officer or employee

within the rreaning of N.J .S.A.

2A:81-17.2(a} et seq.;

2. '!bat PJrsuant to that Act , he has the

duty to appear and to testify ~~Jn

matters directly related to the conduct

of his public position;

3. That if he fails to appear and to

testify, he is subject to removal from

office prrsuarrt to that Act;

4. That if he does give testimony pursuant

to this inquiry I ne i'ther that testimony

nor anything derived frcm that tesr.imony

can be used against him in a subseq:uent

criminal prosecution except for per jury

or false swearing.
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5. That if he declines to provide

testimony, in addition to any action the

court may take in the nature of

contempt, he is subject to removal from

office for his refusal to provide

testimony pertaining to the conduct of

his office; and;

6. That if he admits the commission of a

misdemeanor or high misdemeanor relating

to his public employment, office or

position, he is subject to rerroval from

office.

As in the case of target warnings, these

advisements should be placed on the record (although

there is no reason ~~at this particular proceeding

cannot occur in the grand jury). The publ ic off icer

should be questioned as to his understanding of the

advisements and his opportunity to consult with

counsel as well. see generally Hyland v. Ranone, 141

N.J. Super. 48 (App.Div. 1976); Hyland v. Smollok,

supra; Kugler v. Tiller, supra, and fo~ms appended.

Refusal to Answer Non-Incriminatory

Questions or to Respond After Testimony

Has Been Compelled
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•

After a witness has unsuccessfully claimed his

privilege before the assignment judge he must, upon

the urging of the grand jury, answer the questions or

face a contempt charge. Likewise, a witness whose

testirrony has teen legally ccmpelled must respond to

interrogation or t:e faced with contempt, assuming this

course of action is sanctioned ~ the grand jury.5

There are two different ways that the matter of

contempt can be approached. The court offended

(usually the assignment judge) can bring summary

contempt proceedings ~rsuant to Rule -I: 10-2, or the

offense can be treated as a common law crime
punishable under N.J.S.A. 2A:85-1.

A contempt, in the courtts discretion, may

be prosecuted summarily, i.~., without

indictment and without trial by jury as

provided in R.R. 4:87-1 to 4, or as a crime

under N.J.S.A. 2A:85-1. In re Buehrer, 50

N.J. 501, 522 (1967).

If ~~e matter is heard in a summary manner, as

should be preferred, there is some question as to

procedure to be utllized. The issue is whether the
contempt is one ccns i de r ed to be in the presence of

the court (R. 1: 10-1) or whether the contempt action

must te pressed by notice and order to show cause.

See R. 1 :,10-2.

5 It is recorrmended that in all instances in which
a contempt; citation is to be sought, the grand jury
should affirmatively commission the prosecutor to
pursue that particular action against the witness.
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The court in In re Schwartz, 133 N.J.L. 79, 84-85

(Sup. Ct 1945), determined that the grand jury is an

arm of the court, that proceedings t:efore it are to te

considered as proceedings in court, and that contempts

in the presence of the grand jury are to t:e treated as

taking place in the presence of the court. This

ruling was overruled by In re Schwartz, 134 N.J.S. 267

{E. &·A. 1946}, where the court, determining that

there was no oontempt in that there was no violation

of a court order, determined that the contempt, the

refusal eo answer questions tefore the grand jury, if

it existed, would have been for the disobeyance of a

court order and would not have been contempt in the

actual presence of the court.
. Ignoring the decision of the Court of Errors and

Appeals, the State Supr~~e Court in State v. Haines,

18 N.J. 557 (1955), addressing the issue of whether

the grand jury is part of the court, quoted, ·

attributing it to the Court of Errors and Appeals, the

language in 133 N.J .L. that contempt in the presence

of the grand jury is to t:e treated as taking place in

the presence of the court. See also In re CarulJa, 139

N.J.Eq. 404 (1947), aff'd 140 N.J.Eq. 563 (1947).

Other cases have, however, cast the foregoing

conclusions in doubt. For example, in Swanson v.

Swanson, 8 N.J. 169 (1951), the court stated that

where the contempt is in facie curiae but depends on

proof from persons ob~er ~~an ~'e judge himself, the

proceedings for contempt should be by an order to show
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cause. In In re Finkelstein, 112 N.J. Super. 534.
(Ch.Div. 1970), while the court determined that

contempt at a court ordered deposition might be

contempt in facie curiae, but it held that where the

proof of ~f the contempt would depend on those

attending the deposition, an order to show cause

procedure should be followed. See In re Tiene, 17

N.J. 170 (1954) (contempt proceeding for failure to

obey court issued subpoena instituted by order to show

cause) •

The latter view is consistent with the apparent

position of the federal courts. In Harris v. United

States, 382 u.s. 162 (1965), the court held that

prosecutions for contempt for refusing to answer

questions before the grand jury were to be

prosecutions upon notice and with an opporuntity to

defend. Cf. u.s. v. Wilson, 421 u.s. 309 (1975).

Thus it is reccmmended tha t, in those s i tua tions in

which t ime is rot of the essence, sunmary contempt be

pressed by notice and order to show cause. 6

6 1. 'Ihe judge ~ose order was allegedly breached
may not hear the charge unless the wi tness
consents.

2. 'Ihe contemot orocess rra¥ t:e insti tuted only
by ~~e court lest a litlgant turn it to
private gain.

3. I:efendant shall te informed plainly whether
the proceeding is penal as distinguished fram
one civil in nature, that is punishment
irrposed until the party c:omplies wi th the
court's directive.

4. A penal diarge may not te tr ied wi th a civil
canp1aint unless consented to by the party.

5. A conviction is reviewable upon appeal coch
ucon the law and the facts,

6. There is a presumption of innocence.
7. Q1arges must t.e Proven bevond a reasonable

doubt. In re BU~hrer, sunra: ~ l:lU:
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In those situations having time pressures, it is

suggested that the witness be brought before the court

directly, that the witness be requested by the court

to comply with its previous directive, and that the

witness's intention be solicited by the court. In

developing a record for contempt, it would be most

desirable (in eddi t ion to the court reporter and the

unresponsive answers of the witness being presented to

the court) that the court actually conduct the same

inquiry in its presence.
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;.£t:~,:

You're viewing an archived copy from the New Jersey State Library.



,

CONSIDERATION ro WI'rnESSES

The judgments which attend possible grants of

immunity and other ~ssible consideration be witnesses

are often ~ong the most sensitive and difficult a

prosecutor is called LIt?On to make. Great care must te.

exercised to ensure that rightfully culpable

defendants do not escape prosecution and, quite

frankly, that third parties are not unjustly accused

by an actual or r:otential defendant who seeks personal

exoneration at any cost.

On the other hand, immunity - as a matter of

prosecutorial discretion as well as statutory mandate

- is a concept of long standing in our jurisprudence

and is an important concomitant to Fifth Amendment

privileges in the context of the social interest in

proper. and. thorough law enforcement efforts. In

short, the concept of immunity provides to the

prosecutor a mechanism to obtain evidence that

otherwise VtOuld rot be cbtained:

"The Fifth Amendment privilege is an
exception to ~~e longstanding principle that
the public has a right to every man's
evidence, a principle which is particularly
applicable to grand jury proceed ings. •• on
occasion, however, Umnunity provisions have
for a considerable oeriod of time filled ~~e

need of achieving a-further balance - some
say implementing the balance - between the
individual's right not to provide
information incriminatory of himself and
soci.ety ' s need for his information to pursue /
its criminal investigation of the criminal
activity of others. The practice of
immunity against the use of compelled
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incriminatory testimony has an unquestioned
tradition in English legal history. certafn
offenses, such as bribery, are of such a
character that the only persons possessing
helpful knowledge thereof are oftentimes
those who themselves are Impl i cated .in the
offense. If the investigatlon of crime is
not frustrated in such circumstances, there
must be a means of both securing the
citizen's ~rivilege against compulsory
self-incrlmination 7and obtaining the
necessary information.

Ideally, of course, our citizenry should be

uniformly forthright and willing to come forward at

all times with relevant info~a:ion, a situation which

would of course obviate the need to immunize.

Practically speaking, such is obviously not the case.

And, as stated above, the nature of many crimes,

including the consensual conspiratorial character of

criAninal conduct in the official corruption and

orqamzed crime areas, requires the use of immunity as

an investigative tool to identify factually the

criminal event and to reach the key participants:

"One might wish that our society were so
structured ~~at the investiaation of crime
could rely solely upon the WhQlly voluntary
cooperation of citizens. But it is not and
has never been. If the grand jury is to
oerform its historic function of
Investigating crime and returning only well
founded indictmerrts , it must have available
to it compulsory process and ~~e testimony

7 Statement of former u.s. Attorney General Edward
H. Levi before the House Judiciary Committee,
Subcommittee on Immigration, Citizenship, and
International Law, on Grand Jury Reform, June 10,
1976.
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of witnesses who sometimes are themselves
involved in the matters under inquiry.
Increasing the rights of witnesses to refuse
to comply wit~ a grand jury inquiry,
whatever the merlts of the suggestion,' would
ser i ousLy hamper the agrand jury in its
investigative efforts."

Likewise, apart from statutory immunity, other forms

of favorable consideration to a wi tness may also be

required in the context of a grand jury inquiry. The

sensitivity of all such decisions, as well as their

effect on any potential, prosecution is apparent. For

that reason, standards governing the procedure to be

follcwed and the criteria utilized in reaching these

decisions are required.

Procedure

Appended is a rnerrorandum which, once adapted to a

particular prosecutor's office, shall be utilized in

situations involving immunity or other sustantial

concessions to a witness in a grand jury context.

I.

With respect to immunity or other substantial

concession to a witness, the obtaining of all

approvals shown on the face of the memorandum,

including the prosecutor or his designee, constitutes

8 Statement 'of former u.s. Attorney General Edward
H. Levv before the House Judiciary COmmittee,
Subcommittee on Immigration, CitizeQship'Jand 10 1976
International Law, on Grand Jury Ferorro, une ,
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a prerequisite to the grant of use plus fruits

irrmunity (ooth in informal and in the formal statutory

situations), de facto transactional immunity, civil

considerations or other substantial concessions to a

witness for testimony in a grand jury or investigative

contest. In addition, the procedure shall be pursued

prior to seeking the testimony of a pUblic official

pursuant to N.J.S.A. 2A:81-17.2(a}, et seq., and thus

possibly invoking the statutory immunity there

conferred. Attached to the nenorandum, as noted upon

its face, should be a supplemental memorandum giving a

brief background of the case listing the names of

known and potential defendants and discussing the

factors referred to in the section of this Manual

dealing wi 1:..'1 the criteria to te utilized in tNeighing a

decision to grant concessions to a witness.

II.

With respect to an investigative or field attorney IS

interview of witnesses without prejudice, an informal

understanding with the witness that an interview will

be conditioned on an agreement by the prosecutor that

nothing the witness says or leads therefore shall be

used against him may be made after obtaining oral

approval from their immediate superior. No such

agreement should be made by investigators or

detective$ without the approval of the appropriate

assistant prosecutor. Such agreements which shall be

as clear and precise as possible in their terms,
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shall be proIt1?tly reduced to writing in the form of a

memorandum from the attorney to the section or bureau

chief, and a ~ of the rrerrorandum shall be included

in the case file. Further, such agreements will

always be ·entered into with extreme caution, and

within the prosecutor's discretion, only in situations

where it appears to the attorney, from the information

available to him, that the witness has valuable

information which cannot be obtained from other

sources, and where ~~e object of the interview is to

obtain facts concerning potential defendants other

than the witness himself. In cases of extreme

sensitivity or significance, before entering such

agreements, the section or bureau chief shall obtain

written approval from the prosecutor or his designee

in the .ranner OJtlined above for other concess ions to

witnesses.

Criteria for Granting
Consideration to a Witness

Granting leniency to an individual in return for

his cooperation is a most delicate and complicated

matter. The objectives and interests of thorough and

diligent law enforcement ~st always be considered in

the contest of dealing fairly and justly with actual

or potential defendants.

Although the circumstances of each situation

differ widely, it is, has been and shou Id be the

general policy of ~,e State's prosecutors to give up

the least possible consideration in obtaining the
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cooperation of witnesses. If a witness will testify

truthfully with no iImtunity at all, he should receive

none. '!he question we mise always answer is row much,

if anything, are Ve1e giving up tNhen \lie immunize such a

potential wi tness and row does it balance against tNhat

we can anticipate obtaining in return from the witness

Also to be considered is the effect of any

considertion upon the individual as a witness before a

jury. Ultimately, a "barqairr' should be struck only

after all of its implications have been fully

assessed.

To understand how immunity can be used in a

limited fashion in order to develop an investigation

to a point where final judments can be made, it is

necessary to discuss the nature of the following forms

of agreement t.et'Neen prosecutor and wi tness: (1) an

informal understanding that an interview will be

conditioned on an aaggreement by the prosecutor that

nothing said. in ~~e course of the interview will be

used against the wi tness r (2) a formal grant of ··use

plus fruits" immunity by court order; and (3) a

conmi tment by the State that in eddi t ion to "use plus

fruits" immunity, some degree of leniency will be

shown to the witness in connection with the

disposition of a criminal or civil action against the

witness, or that the witness will t:e totally insulated

from criminal prosecution for the entirety of the

criminal episode ("transactional immunity" ) .
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'!be first two categories involve IX) camni.tment by

the State other than tha t the wi tness •s information

itself and any leads derived therefrom will not be

used against him. Such immunity is not a bar to the

prosecution of the witness in the event that evidence,

derived from sources independent of the witness's

statements, is developed. !he drawback involved, frcm

a prosecutorial standpoint, in using limited immunity

is that if and when the witness is subsequently

prosecuted, the State crust prove that its evidence was

derived from an independent source, In re Petition to

Compel Testimony of TUso, 140 N.J. Super. 500

(App.Div. 1976), certif. granted 71 N.J. 328 (1976);

Kastigar v. United States, 406 u.s. 441 (1972), 32

L.Ed. 2d 212, rehearing den. 408 u.s. 931 (1972);

Zicarelli v. N.J. State Commission of Investigation,

406 U.5.472, 32 L.Ed 2234 (1972). Mditionally, when

using use plus fruits immunity, we must avoid

compelling the witness to testify tefore a grand jury

which might later indict him for an offense other than
perjury or false swearing. TUso, supra. If proper

care is taken in the course of th~ investigation in

anticipation of a subsequent taint hearing, the result

of a grant of use plus fruits immunity can be nothing

more than the inconvenience of an additional

proceeding at the time of trial. The most difficult

situation from a judgment standpoint occurs in

negotiating some other form of consideration to a

potential witness. The alternatives range from
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an agreement to accept a guilty plea to a reduced

charge with IX) recommendation as to sentencing, to an

agreement to dismiss all pending criminal cases and

not to institute a civil action against the wi tness.

It is impossible to set forth a precise formula

by \a/hich the decision to negotiate immunity is made,

but there are certain factors which should be weighed

when considering any fo~ of Urumunity.

1. Can the information be obtained from any

source o~~er than a witness who wants to negotiate

immunity? It should be understood here that the

proper fOlicy is never to negotiate any form of actual

leniency until the information be inq offered has been

received and evaluated. If a potential witness

refuses to disclose his information before such

negotiations take place, an attempt should be made to

compel his testimony through statutory forms of

immunity or drop efforts to deal with hLrn.

It should again be stressed that use plus frui ts

i mmu nity (N. J • S . A • 2A : 81-1 7) 5 h 0 U 1d be use d

cautiously and sparingly, even though from a purely

legal standpOint prosecution of the individual would

not necessarily be foreclosed. There is no question

but that legal difficulties will present themselves

(proving independent basis) if prosecution of the

witness is pressed, and practical difficulties in the

believability of the witness in prosecutions aqa irrs t

others.
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2. Bow useful is the information for prrposes of

ciriminal prosecution? From time to time law

enforcement agencies make various kinds of deals wi th

informants to obtain intelligence ~ information.

Such negotiations are not the development of

admissible. evidence which can be corroborated in the

context of a grand jury inquiry.

3. What is the likelihood that the witness can

successfully be prosecuted? When no case at all

exists against the witness, L~unity sacrifices only a

vague fX)ssibility that one might te developed. If

there is little chance of a successful prosecution, or

if the case against the witness is relatively minor in

nature, the State gives up less ~~an it would if the

potential prosecution of the potential witness is

solid and significant.

4. w~at is the relative significance of the

witness as a ?Otential defendant? Such a witness must

be considered in the broadest possible context of his

background, l=C~er and influence as tHell as the

severity of ~~e offenses committed and ~'e extent of

the potential wi~~ess's participation and

responsibility for them.

5. ~'1hat is the relative significance of the

potential defendant against whom ~~e witness offers

testify? Again, ~,is kind of a judgment should not

made in the narrow confines of the case itself. '!he

defendant's importance must te rreasured by the

seeriousness of the social ha~ which will result
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from rot prosecuting him, thereby leaving him free to

exercise his power and influence.

6. What is the value of the testimony of the

witness to the case? Where the testimony forms the

core evidence Upon which the prosecution is based, it

is of greater value than testimony which is

corroborative or merely cumulative.

7. what impact will immunity - particularly the

terms of transactional Uronunity and consideration in

the civil sense - have on the credibility of the

wi~iess at trial? Tne rrore the State has given up to

obtain the tescirrcny, the rrore likely it is that the

witness will not be believed. All judgments on

consideration should be made with the realization ~~at

any negotiations and the final results thereof must be

disclosed. In each case there comes a Faint at which

the terms of the immunity agreement are so favorable

to the witness or outrageous to the jury tha t a jury

will oot accept the testimony.

8. What impact will immunity - again,

9articularly the terms of any transactional immunity

and civil consideration - have on the prosecutor's

personal credibility and that of his office? A

prosecutor has an affirmative duty to engage -in

conduct which will assure the public that his office

is be inq run in a fa ir and responsible manner. In

weighing the relative significance of potential

witnesses and targets of investigations, we must avoid

even the appearance of making judgments on the basis

of personal or political motives.
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Statutory IImUJIlity - Procedure

InasIIU.1ch as use plus derivative use immunity is

provided as a prosecutorial tool prrsuant to N. J •S •A •

2A:81-17.3, the statutory procedure is recommended for

all situations in iNhich "imnunity" is ei ther part or

all of the consideration given a particular witness.

The Statute SFecifies that a peti tion, approved

by the Attorney General may te presented to the court

for an order compelling the testimony of a particular

witness. The petition must set forth the

justification for the prosecutor's determination that

the witness's testimony ought to be compelled: that

is, the witness has knowledge of particularized

crimes. (See form of fetition, appended).

A prerequisite to the court's compelling the

witness's testimony, and as a consequence granting use

plus fruits immunity, is the requirement that the

witness claim his privilege against self-incrimination

(preferably under oath in response to questions before

the grand jury). The fact of tne wi tness' s claim of

privilege and the specific questions to which that

claim was asserted should t:e part 'of the pe ti tion in

support of the prosecutor's application.

The peti tion teing in proper form, and approved

by the Attorney General, the court generally may not

question the decision of the prosecutor to immunize

the witness, and therefore must s~gn the order. (Form

appended). In only one L~stance, In re Tuso,140 N.J.

Super. 500 (App.Div 1976), appeal pending, has the
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court denied the prosecutor ' s application to compel

testimony. Tuso denied the prosecutor I s application

to compel the testimony of an individual who was

already under indic:tment for the same transaction in

which his testimony was sought. 9

(See Forms which are reproduced in Appendix ­

Part I, pp.la - 9a)

9 Inasmuch as the procedures utilized in TuSQ are
under review, the orecautions which woula-enEitle a
prosecutor to attempt such a procedure will be added
as a supple.rnent upon the State Supreme Court deciding
the issues involved.
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THE GRAND JURY SUBPOENA

The Grand Jury is a law enforcement t:ody tha t is

charged with various investigatory and accusatory

duties. Li kewi.se , the County Prosecutor, as the Chief

law enforcemenc officer within his respective county

is charjed with the duties, among others, to detect

and prosecute violators of the law. l O Since the

Constitution of the State of New Jersey requires that

no person shall be held to answer for a cri~inal

offense unless indicted 'r:Jj a Grand ,Jury, II the Coun ty

Prosecutor and the Grand Jury must jointly 1ischar;e

their responsibilities to the end that justice is

done, i.e. to assure that ~ll indictments or
d ' ff t • td 1presen~ncnts are sU9porte oy su lClent eVl ence.

Towarj that =nd, the Grand Jury and its legal

~ounsel,the County Pr~seo~tor, have :ecn provided with

legal process, that is the grand jury subpoena.

The Issuance of the Grand Jurv Suooena:
+

The ~rand Jury, traditionally and histocically,

has authority to issue subpoenas to gather evidence

and the Prosecutoc,to assist the Grand Jury, may

10 State v. Winne,12 N.J. 152 (1953)

11 N.J. Const. ~It. 1, par. 8

12 State v. Ferrante, III N.J. Super. 99 (app.Div.
1970)
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issue the Grand Jury's subpoena for evidence gathering

purposes.13 This ~wer to issue the Grand Jury's

subpoenas is limited to the Prosecutor and his

Assistant Prosecutors. County Detectives or

Investigators or Police Officers have no such

authority, unless delegated by the Prosecutor.

County Investigators or police officers are not to be

given blank subpoenas or the authori ty to issue the

same based on the i.r own discretion. In SUr:\, police

officers have no authority to issue their own

subpoenas except as provided by R. 7:3-3. More

importantly, the decision to issue a sub~oena,

especially a subpoena duces tecum, has legal·

ramifications that fall witnin the realm ~f a

prosecutor. As a general proposal, all County
,

Prosecutors should direct that the secvice of all

subpoenas be author ized by a prosecucor , Once the

subpoena is authorized by a prosecutor it can be

served by the police officer or anyone else eighteen

(18) years old or older.

Form of t.~e SUb:;:oena:

The subpoena ad testificandum shall identify the

grand jury, the title of the action and shall command

the f:Erson to whom it is directed to attend and give

testimony at the time and place specified therein

without prepayment of any witness fee. Generally,

the subpoena ~~ould specify ~~e name of ~~e defendant ;

. 13 In re Addonizio, 53 N.J. 107 (1969)
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or subject under investigation. However, when secrecy

so requires it, the subp:>ena ad testificandum need rot

identify the subject matter of the testimony sought or

identify the cause to which it t=ertains .14

The subpoena duces tecum should follow the same

form as the subpoena ad testificandum except the

former must indicate, with some degree of specifi­

city, a description of the records sought. 15 The

Courts have given wide latitude in compelling pro­

duction of records covering many years, regardless of

statute of li.'':1itations. 16 However the subpoena must

be lLl1ited in scope, relevant in purpose and specific

in directive so that compliance will not be

unreasonably burdensome. (See form in Appendix).

Notice Requirements:

The Ne',y Jers~y Rules of COurt do rot specify any

notice requirements for service of the subpoena. In

theory, a subpoena can te served, compelling testirrony

or production of evidence immediately at the Grand

Jury. However the courts do apply t.l1e subjective test

of reasonableness depending on -the na ture of the

testDnonyor records sought.17In an ener~ent situation

14 In re Application of Waterfront Camm., 32 N.J.
323 (1960)

15 In re Addonizio, supra.

16 In re Addonizio, supra.

17 In re Addonizio, 5uora.
=
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the Court may well deny a notion to quash a subpoena

ad testificandum requiring a witness to testify at

Grand Jury with one (1) day notice. However in

dealing with the subpoena duces tecum for large

quantities of records, the return date of the subpoena

should be sufficiently in the future as to give the

witness a reasonable time to comply.18 All subpoenas,

whether it be a subpoena ad testificandum or subpoena

duces tecum, must be made returnable for a day in

which the Grand Jury is actually sitting.

Standards for Issuance of the Subooena:

The Grand Jury has the duty not only to

investigate violations of the law, but ,3150 the duty

to investigate conditions of public interest even

though no violation of a penal statute is, in fact

involved. 1 9 In order to satisfay this duty, the Grand

Jury may investigate and subpoena evidence based upon

anonymous charges, rumors or hearsay ~ven though such

an investigation will entail a "fishing expedi ticn. "20

The Subp:,ena Duces Tecull: ~'ffiat ·can be sUbt=eenaed:

Generally the subpoena duces te~um is directed to

three (3) areas: ~~nicipal records, corporate recorjs

and personal ~pers.

18 State v. Asherman, 91 N.J. Suoer. 159 (1966).
19 In re ~ddonizio, supra.

20 Blair v. U.S., 250 c.s. 273 (1918); -In re
. Adaonlzlo, supra.
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1. ~1uncipal Records: All nunicipal records

including records of municipal agencies r , zoning

boards, school boards and the like are subject to

subpoena restricted only by the test of reasonable­

ness. 'Ihese records may be subpoenaed on rumor or

suspicion alone, and probably on the ground that the

Grand Jury desires to inquire whethec the public

agency is operating properly. These records can be

subpceneed even t.~ough the rrunicipal official to whom

the records pertain is the target of the investi­

gation.

2. Corporate Records: Generally, all

records of any corporation, including any utility

. cOlnpany tNhether it te a public corporation or closed

corporation can be subpoenaed, restricted only by the

Fourth Amendment test of reasonableness, even if the

corporate official, or the corporation itself, is the

target of the investigation.21 This broad power of

process is based on the premise ~~at only natural

persons can resist the subpoena of papers and records

on the grounds of self-incrLnination. This rul.e ~uld

apply to subpoenas 1irected to a corporation in which

the target of the investigation 'is, in effect, the

sole owner of the corporation. 22

3. Personal Records of Target and

Non-Target ~itnesses: As a general rule, all

individuals and ~~e evidence possessed by them are

21 Hale v. Henkel, 201 u.s. 43 (1905)

22 State v. Asherrnan, supra.
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subject to the Grand Jury subpoena unless such

testimony or evidence to be produced is protected by

the Fourth or Fifth Amendment, or unless otherwise

protected by statute or Court Rule. 23

In deali~g more specifically with the subpoena of

testimony or documentary evidence from a target

witness, such subpoena would likely be subject to a

motion to quash because of the Fifth Amendment

proteccion afforded to the target-wi tness. In other

words , a valid subpoena to obtain personal papers or

documents in the possession of a defendant or a

target-witness probably could not withstand a claim of

Fifth Amendment ~ivilege,24since ~~e target would be

obligated to cespond by ?ersonal and affirmative
· 25 H · bactlon. owever, a non tarjet-wltness can e

ccepe l led to produce his ?=rsonal records pursuant to

a Grand Jury subpoena ?rovided that such records are

not pecsonally incriminatory or othe~wise not

protected by statutory privilege.

4. Personal Papers or Records of a

Defendant or Target-!Aitness that are in the Possession
or Another Person: Pursuant to the Fifth ~~endment

protection, a defendan t or target-'Ni tness cannot b-e

compelled to testify or ~roduce evidence ~~at would

incriminate him. However, once the constitutionally

23 u.s. v. DIONISIO, 410 u.s. 1 (1974); see ~.J.
Rules ot EVloence, RUles 13=40

24 In re Addonizio, supra.

25 Andresen v. Maryland, 423 u.s. 1045, 46 L.Ed 2d
634 (1876)
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protected evidence is transferred by the defendant or
target-witness to another person, these records can be

subpoenaed from that other person unless otherwise

protected by a statutory privilege. 26 For example, a

defendant's incr ieunatory financial records in his

possession are not subj ect to a subpoena. A search

warrant '-Nould be needed to obtain these records.

However, if the defendant transfers those records or

the infor~ation contained therein to his bank or

broker, the records and the information contained

therein can t:e subpoenaed from that bank or broker. 27

Subooena of non-testimonial evidence:.
The Grand Jury subpoena can be used" to compel a

person to appear at the Grand Jury for the purpose of

obtaining his ·fingerprints, voice prints, handwri ting

ex~lars and other types of non-testirrDnial evidence.

Such evidence [~s been regarded as non-testimonial in

nature, and therefore not protected by the Fifth

Amendment. Likewise, 9rovided that the inquiry is

reasonable, ~~e subpoenaed ~terial is not ?rotected
by ~~e Fourth Anendment since the sub?oena is not a

seizure .....it.'1in the scope of the F~urth Amendment. 28

26 In re Addonizio, supra.; United States v.
Mlller, 423 u.s. 926, 46 L.Ea. 2d 2~2 (1976)

21 Id.; see also .~dresen v. Maryland, supra.

28 u.s. v. Dionisio, supra~ u.s. v. Mara,
410 0.5. 19 (1971)
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Voluntary Compliance with a Grand Jury SubJ;eOna

in lieu of Actual Appearance at the Grand Jury:

The issuance of the Grand Jury subpoena serves

the sole purpose of obtaining evidence for the Grand

Jury's consideration. Once a subpoena duces tecum is

issued, the subpoenaed witness is required to

physically appear at the Grand Jury and deliver the

requested material. However, especially relating to

subpoenas served upon business entities and pUblic

agencies, the subpoenaed party often prefers to

deliver the subpoenaed material -directly to the

investigator at time of service, in lieu of actual

appearance at the Grand Jury. Such pre-grand jury

compliance is permissible.

Use of the "Office Subcoena ad Testificandum":, .
A prosecutor has no subpoena power to compel a

witness to appear at ~,e prosecutor's office to elicit
. 29 I b · ft e s c i mcny , t appears to e i mpr o pe r or a

prosecutor's office to issue what is oommonly known as
an "office sub-poena" commanding a witness to appear at

the prosecutor's office or place other than the grand

jury rOQn for ~~e purpose of obtaining his testimony.3D

However, the prosecutor's office should not be dis­

couraged from requesting a witness to appear at the

29 State v. Eisenstein, 16 N.J. Super. 8, 13 (App.
Div. r9jI), atria 9 N.J. 347 (1952).

30 ABA Standards, Section 76 (1970)
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prosecutor's ~ffice for an interview in lieu of a
grand jury appearance. Nor should the foregoing

discourage a prosecutor from pre-grand jury interviews

with prospective witnesses. In short, a grand jury

subpoena should be issued only when that prosecutor

has a good faith belief that the particular witness

could be of some assistance to the grand jury's

inquiry.
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THE SUBPOENA OF OUT OF STATE t\'ITNESSES

Occ~sionally cases arise in which a vital state's

witness resides outside the State of New Jersey.

If Grand Jury test~uony is required from such a

witness, bYe (2) procedures may te utilized. Firstly,

a subpoena should be mailed to the non-resident

wi~,ess directing his a~~earance at the Grand Jury

session. However, the mailing of a subpoena to a

witness ..mo is residing in another state is nothing

more than a request for that witness to voluntarily

return to the State of New Jersey to testify. No

sanction can be imposed upon that witness for failure

to appear. If the witness declines to honor the

subpoena, the prosecutor may, of course, resort to

utilization of the Uniform Act to secure the

attendance of a witness from without a State· in

cr iminal proceedings.

Pursuant to N.J.S. 2A:81-20, rrhe Uniform ~'1itness

.~ct prov ides:

1. If a person in any sta te, which by its
lawS has made provision for commanding
oersons within its borders to attend and
testify in criminal prosecutions, or grand
jury investigations commenced or about to
commence, in this state, is a material
wi tness in a prosecut ion pending in a cour t ,
of record in tnis state, or in a grand jury
investigation which has commenced or is
about to commence, a judge of such court may
issue a certificate under the seal of the
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court stating these facts and Sl?E=cifyinS the
number of days the witness will be requlred.
Said certificate may include a recommenda­
t ion tha t the wi tne S5 be ta ke n in to im­
mediate custody and delivered to an officer
of this state to assure his attendance in
this state. This certificate shall be
9resented to a judge of a court of record in
the county in which the wi tness is found.

If the witness is summoned to attend
and testify in this state he shall be
tendered tne sum of 10 cents a mile for each
mile by the ordinary traveled route to and
from the court where the prosecution is
pending, and $5 for each day that he is
required to travel and attend as a wi tness.
A witness who has apgeared in accordance
wi th the provisions of the sunmons shall not
be required to remain within th i s state a
longer period of time than the period
mentioned in the certificate, unless
otherwise ordered by the Court. If such
wit.'1ess, after coming into this State, fails
wit.liout gC'Od cause to attend and testify as
directed in the summons, he shall be
punis~ed in the manner provided for the
punishment of any witness who dispbeys a
su~~on5 issued from a court of record in
this State.

Pursuant to this Act, if a matarial witness, who

is presently residing in another state, refuses to

return to New Jersey to testify, he can be compelled

to do so, ~rovided that that sistec state is a

signatory ~f ~~e Uniform Act. 31

Procedure: Once the decision is made to compel

the appearance of an out-of-state resident, the

Assistant Prosecutor- mst prepare a petition outlining

31 The Oniform Act to secure wi~~esses has been
adooted in 48 states as well as in the District of
Coilumbia, Puerto Rico, Panama Canal Zone and the
Virgin Islands. Only ;labama and Georgia have
decl ined to adopt the Uni form Act ,
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the nature of testimony sought from the witness wi~~ a

showing of the materiality of ~~is testimony. A

certification nust also l:e prepared and signed by the

Judge. This certification is simply a determination

made by the Court from the petition that the

out-af-state resident is a material witness in a

pending Grand Jury matter. Cnce the court signs the

certication, a certificate must be obtained from the

County Clerk stating that the Judge signing the

certification is a Judge of a court of general

jurisdiction and entitled to try indictments.

The three (3) documents, that is, the peti tion,

the Court certification and the affidavit ~f the

County Clerk should be forwarded to the prosecuting

authori ty of the county in the State where the wi tness

is to be found, along with the appropriate fee as

specified by Statute. An order to show cause ~ill be

issued by the cou~t of that foreign jurisdiction

compelling the witness to appear before that court for

a hearing. At that hear ing, if the court finds tha t

the testimony tQ be sought is ~aterial, the court will

order that wi~,ess to return to New Jersey to testify.

(See Forms which are reporduced in Appendix ­

Part II, ?p. lOa - 26a)
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PRESS GUIDELINES

Freedom of the press and the right to a fair

trial are fundamental, but sometimes are in collision.

It is incumbent LJt?On a prosecutor rot only to maintain

the rights of individuals involved in the criminal

process of the State, but to also fully inform the

public concerning the operation of law enforcement

agencies and the dispensation of criminal justice.

In the course of a criminal proceeding, however, an

effort to satisfy both duties must give rise to a

dilemma: '!be release of certain information may tend

to impair a defendant's ability to receive a fair

trial, while withholding of that same information may

seeminqly deny to the public its "right to know," and

to some extent the full satisfaction of its First

A~endment free speech and free press rights. The

guidelines set forth below are intended to assure a

fair accommodation of both interests and to satisfac­

torily resolve most free speech/fair trial problems

which may confront a prosecJtor. ~ese guidelines are

based in part on a Statement of Principles and

Guidelines for the Reporting of Criminal Procedures,

as adopted by ~~e New Jersey Supreme Court in March,

1972.

1. The following information should be made

available for the use of the press upon the return of

an indictment:
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(a) Background infot:mation concerning the

defendant such as his name, age, residence,

occupation, marital status and so forth.
(b) The text of the indictment or

cornplaint~

(c) Identification of the investigating and

arresting agency and personnel and the length of

the investigation.

(d) Circumstances mediately surrounding

the arrest, including tut rot limited to the time

and place of arrest; resistance, if any; pursuit;

possession, nature and use of weapons and

ammunition by the SUSI?ect and po.lice ,

(e) Circumstances surrounding tail, whe~,er

it was set,whether it was posted and the' amount.

2. Publication of the following items of

information may jeopardize a defendant's right to a

fair trial and shound rot, therefore, be released to

the press:

(a) Statements regarding the existence,
nonexistence or progress of an investigation.

Obviously, this policy should be flexible and ~~e

public should, in certain instances, be given

such information. However, as noted at p:lge 66

the prosecutor should establish internal controls

in his office to ensure that decisions with

respect to the release of such information are to

be made by him or his designee.
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(b) Opinions concerning a defendant's guilt

or innocence.

(c) Admissions, confessions or statements

attributable to the defendant, or his refusal to

provide the same.

(d) The defendant· s record of prior arrests

and/or convictions.

(e) References to the use of certain

investigative procedures such as fingerprints;

polygraph, ballistics or laboratory tests;

wiretaps or electronic surveillance. No

information should be released concerning a

defendant's refusal to participate in any such

tests.

(f) Statements eoncern i nq the credibility

or anticipated testimony of 9rospective

witnesses.

(g) Opinions concerning evidence or

argument in the case whether or not is is

anticipated ~~at such evidence or argument will

be used at trial.

(h) The possibility of a plea of guilty to

the cnarqed offense or to a 'lesser offense, or

o~~er disposition.

3. Where publication of the identity of the victim

Nould t:e embarrassing or de.rneaning to that person, it

is recommended that such information rot te released.

(The rationale here, of course, has no~~ing to do wi~~
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the possible impairment of a fair trial, but arises

out of consideration for victims of certain crimes,

such as rape or other sexual offenses.)

4. DJring the course of an ongoing grand jury

investigation, no information concerning the grand

jury oroceedtnqs should be released to the press. R.

3:6-7 requires that all grand jury proceedings remain

secret. All persons other: than wi tnesses are required

to take an oath of secrecy as a condi tion to their

admission to a grand jury session. Four basic reasons

have teen set forth as grounds for this requirement of

secrecy: (1) to prevent the escape of persons under

investigation (2) to prevent tampering with witnesses

(3) to insure deliberative freedcm for the grand jury

(4) to protect the reputation of an accused who is

ultimately not indicted. State v. Clement, 40 N.J.

139 (1963).

5. Photographing a Defendant

The photographing of suspects or defendants

when they are in publ ic places should be ne i the r

encouraged nor discouraged. In no event should an

accused te photographed in a posed pas i t ion. Pho to­

graphing of a defendant in places where the general

publ ic has no right of free access should no t be

permitted (i.e. inside the police station, lock-up or

jail) .

If it is deemed necessary to place a defendant

or suspect under physical restraint, such as handcuffs,
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..'

these restraints need not be removed or concealed from
view simply because photographs may be taken. (The

New Jersey Supreme Court has suggested tha t prior to

conviction, except at the time qf arrest, the press

should not publish any photographs of a defendant in

handcuffs or under restraint. Guidelines with Regard

to Photographing of Court Proceedings, approved by

the Supreme Court September 5, 1968.)

6. Photographing evidence

(a) 0 isplayed evidence. To the ex ten t tha t

the above guidelines permit the release of a

verbal description of a given item of

demonstrative evidence, then the display of that

evidence for the purpose of fhotographing by the

press is also permitted. Since the manner in

which such evidence is displayed could tend to

prejudice a defendant, it is recommended that

this practice be employed on a ve~l limited basis

and te confined to those 5i tua tions where there

is a public interest to be served. When a

display is made , the utmost; care should be taken

so that it is not done in a way tha t would tend

to Ce prejudicial to the defendant. In no even t

should the defendant be photographed in the

presence of displayed evidence.

(b) Crime scene. I t is recommended tha t

representatives of the press be kept out of "A

restricted crime scene areas to the same extent
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~~at ~rs of the general public are so res­

tricted. If a press {ilotographer is in an area'

which is rot restricted to the publ ic he should

be neither encouraged ror discouraged from taking

photographs. In no event should evidence be
displayed at a crime scene for the purpose of

photographing by the press.

Each office Should establish internal controls

governing release of information to the media • As a

general rule I all releases of information to the rredia

should be made by, or approved in advance, by the

County Proseuctor or his designee, unless a particular

release is p=r~itted by someone else by specific

office p:>licy.
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a5E PREPARATION

I. Introduction

When a criminal complaint or investigation

is referred to the Prosecutor, he must decide its

. future course in the criminal process. It is essen­

tial in this screening process that the Prosecutor

have all information relevant to determining the

proper course to te follONed.

Certain cases may be susceptible to dis­

position prior to grand jury presentation by early

plea negotiation, referral to municipal courts, or by

resort to pretrial intervention programs. Many of the

matters referred to the Prosecutor will, however, be

presented to the grand jury for its determination as

to whether or rot an indictmen t should be returned.

Therefore, it is most important that the Prosecutor

employ appropriate procedures to ensure t.~at he has a

complete file prior to presentation of the matter to

the grand jury.

In many Prosecutor's Offices, Detectives or

Investigators are assigned the task of "working the

case up for grand jury, I. and they therefore have the

responsibility for the completeness of the file.

After the case is "worked up" by an Investigator or

Detective, it should be reviewed by an Assistant

Prosecutor for a determination as to whether the

matter is "ready" for grand jury presentation. I~

short, it is the responsibility of the Prosecutor in
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every case to assure an investigative file is

coaplete.

'!be materials discussed in this segment of

the manual deal with the suggested preparation of

files for grand jury presentation.

II. Checklist of materials which generally

should te in an investigative file prior to grand jury

presen ta tion:

1. Complaint.
2. Police reports (including incident,

arrest and investigative reports)

3. Witnesses' statements

4. Rap sheets (State and Federal)

5. Certified or exemplified copies of
conviction

6. Scientific reports
(a) Firearms, drugs, or other

laboratory reports
(b) Iiandwri ting reports
(c) Fingerprint reports

7. Search warrants, affidavits and
inventory returns

8. Business records or official
certifications

9. Medical reports

10. Photographs or other types of demonstra­
tive evidence and an indication of the
witnesses necessary to identify same

11. Statements made by the defendant and
oolice reports concerning the circum­
stances surrounding ~~e making of those
statements
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12. Reports. and documents (photographs,
transcr1pts, etc.) concerning any
pretrial identification made of ~~e
defendant

13. Evidence report (a complete inventory
including the location of all evidence
and the persons involved in the chain of
evidence)

14. A list of potential witnesses L~cluding
their date of birth, sex, residence,
business, and telephone n~bers

15. A summary of the case prepared by a
Prosecutor's Office Detective or
Investigator

16. Preli.rninary hearing transcript

17. Legal analysis by reviewing assistant
prosecutor

18. Corresp:>ndence section (kept in chrono­
logical order).

III. Suggested procedures for preparation of

grand jury files.

1. A check list should be kept in or on the

file.
2. The grand jury investigator should 'check

with ~~e local police depar~~ents and other agencies
to make sure he has all reoorts and wi~~essesf state­
ments. (This procedure should be continually updated.
It may include having the actual po Li ce file brought
down to the ~rosecutor's office for examination and
comparison Wl~~ ~~e items on file in the prosecutor's
office.) It is suggested that a case transmittal
form, such as the UCP-D9, used in Union County, be
utilized to ensure that the necessary items in each
case are forwarded to the crosceutor t s office bv the
local police departlnent for ~and jury presen t aj i on ,
(See form number 3.)
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3. The files should t:e properly docketed with
notations as to the bail, plea, defense counsel's
name, and other items including whether there are
other codefendants or additional char3es pending
against the defendant. One file should contain all
items involved in a single case. Therefore, it there
are codefendants involved in a transaction, their files
or matters should be included in the same file. If
there are juveniles charged as codefendants, both the
adult and juvenile files should be cross-referenced to
reflect this. All charges which may t:e the subject of
the mandatory joinder rule under State v. Gregory, 65
N.J. 510 (1975), should also be handled In one case
rrrs,

In reviewing the file, ~,e assistant prosecutor should

make a complete legal analysis of the operative facts

and the relevant statutes, and .determine the charges

which should be included in the grand jury

presentation. The grand jury investigator should

pre?are a list of witnesses, as well as other docu­

ments or exhibits that should be presented to the

grand jury.
Whenever possible, the assistant prosecutor

presenting the matter to the grand jury should speak

personally with witnesses prior to their testimony,

and review 'Ilith them their previous st.a cemen cs and

reports.

The follO'Ning are forms t.hat can be utilized to

p~~pare the case files for presente t ion to the grand

jury:

Form 1: Investigation check list

Form 2: Request to local pol i.ce for transmittal
of their investigative file to the
Prosecutor's Offlce
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Form 3: Transmittal from the local felice of
their investigative file

Form 4: Request for State rap sheet

~'orm 5: Request for Federal rap sheet

Form 6: P~quest for bcspi tal records

Form 7: Request for examination of evidence

fe'or;n 8: Request for certified copy of rotor
vehicle registration

Form 9: Evidence inventory report;

Form 10: Request for exemplified copy of
conviction

Form 11: Witness list for grand jury

Fonn 12: Prosecutor's case Re~liew and Plea Form

(See Forws which are reproduced in ~ppendix ­
Part III, pp. 27a(1) - 40a)
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EVIDENCE BEFORE THE GRAND JURY

As a general rule, presentation of inadmissable

or even illegally obtained evidence procured in

violation of an individual's constitutional rights

before a grand jury does not serve to vitiate the

resulting indictment. 32 In most jurisdictions,

including New Jersey, the grand jury is rot lLrnited to

receiving evidence admissible at trial. 33

32 See~, United States v. Calandra, 414 u.s,
343 (l974Ti Onlted States v. Blue, 384u:-s". 251
(1966); Lawn v. Unlted states, 355 O.S. 339TI"958)i
Costello v. Unltea states, 350 U.S.~ (1966); Holt
v. Unltea States, 218 O.S. (191~One line of cases,
however, has lndicatea-that where a target of an
investigation is compelled to give incriminating
evidence before a grand jury, that same grand jury
cannot r.:ermissibly indict for the offenses to which he
has confessed. see~, Goldberj v. United States,
472, F.2d 513, 516~Clr. 197 )i Jones v. Unlted
States, J42 F.2d 863 (D.C. eire 1964); UnlteaStates
v. Tane, 329-r.2d848(2 eire 1964)i United States v.
Lawn, 115 F~Supo. 674 (S.D.N~Y. 1953), ap~eal
dl&1\lSSed suo nom Onlted States v'. Roth, 208 F. 2d467
(2 eire 19m.--ror exa1lple, the court; in GoldEErgv.
United States, supra, observed that an lndlctment
mlght De L~vaIla If returned by the same grand jury
before whom a defendant was compelled to testify
against himself under a grant of Urumunity, and who
actually testified as to incriminating matters. The
court applied the rationale of Bruton v. United
States, 391 o.s. 123 (1968), to the grana Jury settlng
In flnding t:Eat under such circumstances tti t would be
well nigh impossible for the grand.· jurocs to put
[defendant 's] ansvers out of thei.r minds." Thus, the
very testimony which was oompelled by the gran t of im­
munity might be used against him by the grand jury.
Goldberg v. United States, supra at 516.

33 See~~~, State v. Chandler, 98 N.J. Super. 241 ;
(Cty.Ct:-rg67)i see also state v. Ferrante, III N.J.
Super. 99 (App.Div. 1970): State v. Garrison,-rJU
N.J.t. 350 (S.Ct. 1943); State v. DOnovan, I~9 ~.J.L.
478 (S.Ct. 1943); State v. Ellensteln, 121 N.J.L. 304
(Sup.Ct. 1938); Stace v. Dayton, 23 N.J.L. 49 (5. Ct.
1850 )
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And for the most part, the competency of evidence

presented to the grand jury may rot te the subject of

judicial inquiry.34

The reason for the rule is obvious. Tradition­

ally, the grand jury "has t:een accorded wide lati tude

to inquire into violations of l the] criminal law .:.15 It

is a grM~ inquest, a body with powers of investi­

gation, the scope of whose inquiries is not to be be

lL'1lited••• by doubts whether arly particular individual

will be found properly subject to an accusation of

crime. ,. 36 It has been recognized tha t ..the grand

jury's investigative power must be broad if its public

responsibili ty is adequa tely to be discharged." 37

Significantly, the grand jury is not "an officious

meddler I •.J8 for its investigatory function "is not

fully carried OJt until every available clue has been

run down and all witnesses examined in every proper

way to find out if a crime has been committed39

34 State v. Chandler, supra.

35 United States v. Calandra, supra at 341•.
36 Blair v. United States, 250 u.s. 273, 282
(1919) •

37 Branzburg v. Hayes, 408 u.s. 665 (1972).

38 In re Addonizio, 53 N.J. 107, 124 (1968).

39 United States v. Stone, 429 ~.2~ 138, 140
(2 Clr. 1970).

-74-

You're viewing an archived copy from the New Jersey State Library.



"Such an investigation raay be triggered by tips,

rumors, evidence proffered by the prosecutor, or the

personal knowledge of the grand jurors:40

One caveat is plainly in order. The policy
prohibiting dismissal of an indictment' by virtue of

the introduction of inadmissible evidence does not

apply to \fJhat has been characterized as "grand jury

misconduct. " OUr courts have held tha t ..in order to

promote the fUrity of the administration of justice

and for '3reater security of the citizen, It 4lan indict­

ment ~ay be quashed by virtue of misconductby the

,grand jury. t1isconduct occurs when the grand jury

..indifferently and openly wi thout having some evi­

dence,M42brings.char3es against an individual by re­

turning an indictment. However, an indictment will

not .be dismissed as long as some legal evidence was

presented which sup~rts ~~e charges. 43

What has been said thus far should not be con­

strued as a blanket endorsement of a SClicy t;ermitting

pr~secutors to utilize incompetent and inadmissible

evidence L~ grand jury proceedings. v7hile it is true

that ceception of inadmissible evidence by the 1ranc

jury does rot serve to vitiate a resulting ind i.ctment ,

it is a far different thing to suggest that

prosecutors are not subject to any restraints in thi~

regar1.

40 Branzburg v. Hayes, supra at 701.

41 State v. Dayton, supra at 88.

42 State v. Donovan, supra at 479.

43 State v. Smi~', suora at 343.
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The American Bar Association Project on Standards for

Cr~inal Justice has provided:

A prosecutor should present to the grand
jury only evidence which he believes would
be admissible at trial. However, in ap­
propriate cases the prosecutor may preent
witnesses to summarize admissible evidence
available to him which he t:e~ieves he will
be able to present at trial. 4

In the accQ~anying commentary, the Bar Association

noted that nas a general principle, the use of secon­

dary evidence before a grand jury should be avoided

unless ther e .are cogent reasons justifying" such a

practice. For example, the need to use a summary of

available evidence may arise "in cases involving

voluminous records or where an absent witness has

given a written statement but is not available at the

tiem and circumstances justify prompt grand jury

action. If So teo, the Bar Association advocates the

use of hearsay evidence "where the vic t Ln of a crim­

inal act is seriously injured and therefore is un­

available... Another example set forth in the

corrmentary is "where the safety of an importan t wi t­

ness reasonably warrants that his identify remain

covert. .. In such a case, the witness ·s sea tements , if

sufficiently detailed, can te presented to the grand

jury.

44 ~~erican Bar Association Standards for Criminal
Justice,Standards Relatin to The Prosecution and
Defense runctlOn Approvea rart,
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'!be American Law Institute has adopted a similar

approach in its Model Code of Pre-Arraignment
45Procedure. Under the COde, prosecutors may present

"secondary" evidence only where the opposi te course

would impose an unreasonable burden on one of the

parties or an a witness.

In a similar vein, the California Penal Code

provides that "the grand jury shall receive none but

evidence that would be admissible over objection at

the trial of the criminal action ..... 46 However, the

mere fact that "evide.'1ce which Y.()uld have excluded at

trial was received by ~~e grand jury does not render

the indictment void" where sufficient comr;.:etent proofs

were also presented. Other jurisdictions have edopted

similar statutes and rules. 47

It is recommended that pr~5ecutors should, as a

general rule, seek to present only admissible evidence

to the grand jury. Incompetent and also illegal evi­

dence should rot te presented to the grand jury. So

too; as a general rule, evidentiary privileges should

be bonored and rot violated at the grand jury proceed­

ings. ~"'here a privilege is pe r sonal, to a defendant or

the target ~f an investigation and that individual has

the right to claim the privilege, it can be assumed

that the individual will exercise the pr i vilege. In

45 c".cx:lel Code of Pre-Arrai nrrent Procedure,
533 • .~. ~entat~ve Dral:t no , 5 1~"2)

46 Cal. Pen. Code 939.6(b).

47 See ~., Alaska Rules of Criminal Procedure,
Rule 6(r)i Nev. Rev. Stat. SI72.13~(2).
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In all other instances where privilege is rot personal

consideration should be given to the nature of the

privilege, the individual tNho has a right to exercise

it and other surrounding circumstances.

Failure to observe evidentiary controls results

in unnecessary trials and permits improper rummaging

into the personal lives of witnesses. Further, a

wrongful indictment is "no laughing matter, II for it

indelibly stains the reputation of the accused. Never­

~~eless, the nature of the grand jury process also

suggests that some exceptions be made to the policy

requiring that only admissible evidence be presented

to the grand jury. For example, investigative grand

juries must often sift through all available clues to

determine whether a crime has been committed. It

would be unwise to restrict the scope of the grand

juries' inquires by requiring that only competent,

admissible evidence be ceceived. So too, expert

reports nay often Ce presented to the grand jury in

the interest of economy. Ordinarily where an expert

would merely testify as to the contents of his report,

his presence before the grand jury. would not be

needed. It seems only fair, however, that the

prosecution clearly inform the grand jury of the

availability of tetter or firsthand evidence so tha t

it can, if it wishes, request presentation of such

proofs.
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rosT-INDIC'IMENT PROCEDURE

Upon the return of a "True Bill" by the grand

jury, the indictment must te presented in open court

to the Assigrunent Judge or to any other judge author­

ized by R. 3:6-8(a) to receive indictments. Such

action must be taken in the presence of at least

twelve members of the grand jury.

The indict.ment itself, and all related papers,

must be entitled in the Superior Court. The indict­

ment is sufficient if it consists simply of a tNritten

statement of the essential facts constituting the

offense charged, a citation to the specific statute or

statutes allegedly violated, and concludes with the

words "against the peace of this State, the government

and dignity of the same. II Each indictment must be

signed 'oy the prosecuting attorney and endorsed as a

true bill by the foreman (or, in his absence, by the

deputy foreman). B. 3: 7-3.

If, at the time the indictment is presented, a

defendant named therein is not yet under bail, the

county clerk must issue a warrant'unless requested by

the prosecutor to issue a summons instead. R. 3:7-8.

In order to ensure that the State Bureau of Identifi­

cation is able to maintain a corn~lete record concern­

ing all persons charged with indictable offenses, it

is recommended that all indrcted defendants who are
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not yet under bail t:e processed, that is r:hotographed

and fingerprtnted.
48

If prior agreement for processing

·with a defendant or counsel exists, a summons may be

used for sake of convenience.

48 Upon the arrest of a parson for an indictable
offense, all law enforcement officers are required to
fingerprint that person and forward copies of those
prints along. wi th the photographs, other identifying
data and a hlsto~ of the charged offense to the State
Bureau of Ida~tiflcationN.J.S. 53:1-15.
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STATE OF NEW JERSEY
DEPARIMENT OF I»l AND PtJBLIC SAFElY

DIVISION OF CRIMINAL JUSTICE

ro. Fobert J. c:el Tufa, Director
Division of Criminal Justice

FFCt·1: (The ceputy Attorney General handling the
case)

SUBJEX:T: STATtJrORY DM.JNITY (~~.J.S.A. 21\: 81-17.3

PUBLIC OFFICER ~1ITY {N.J.S.A.
21\:81-17.1a

INroRM.nL IMMON'ITY OR A~ENT

CIVIL ro~SIDERATION

OTHER COOCESSIONS

ATrAaiED IS A stJPP~ MEM:)PA'IDT.JM COrrrWllN; A
DESCRIPTION OF THE am~ Q1ARGES INVULVED, ~lID '!!lE
~!S t.JPCN ~~IQi ~ProvAL OF 'mE D~JNITY ~1T IS
SOUGIT h'ID MAY BE JL'SrIFIED.

(SI~~TURE OF .ASSISTN·lT ProsECTJIOR
IN QiARGE OF C.~)

~VED AND ~PFO\lED AS
ro BOrn r:?R."1 MID SUBSTANCE
ON THE OATES HEREn~
SET FORrH:

ASSISTANr PFOSECUroR IN QIARCiE

OF SECrIOrJ, fJNIT OR BUREAU

FIRST ASSISTANT PROSECT..JTOR

COUNTY' PFOSECtrroR

TIl STA'IUIORY GRANrS UNDER 17. 3 :

DIREX:'IDR, DIVISION OF CRIMINAL JUSTICE

ATroP!£i GENERAL
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You're viewing an archived copy from the New Jersey State Library.



SUPERIOR <XXJRr OF NEW JERSEY
CCU1IY

STATE GRAND JURY NUMBER
STATE OF NEW JERSEY

v. PETITIOO 'ID CCMPEL 'I'ES'I'IM:NY
UNDER ~i.J.S.A. 2A:81-17.3

JOHN roE

(1) I, William F. Hyland, am the Attorney (;ener­

al of New Jersey.

(2) 'l11ere is presently t.=ending before the State

C~and Jurj an investigation involving a violation of

the following Ne'N Jersey Statutes: t~.J.S. 2A:119-2

(larceny), N.J.S. 2A:89-2 (arson), N.J.S. ~~:8S-l

(misconduct in office), N.J.S. 2A:94-1 (burglat)'),

N.J.S. 2A:IOS-3 (extortion), t~.J.S. 2A:139-1 (receiv-

ing stolen property), and N.J.S. 2A:98-1 and-2

(conspiracy) •

(3) The conduct VJhich is l:eing investigated by

the Grand Juri occurred during the calendar year

principally within the County of . The conduct

involved an organized criminal cperatdon in t."e

County of and the invo1verrent of a public

official in t.~at activity.

(4) The Grand Jury, in its in-vestigation, has

Learned that JOm~ COE, of , has direct and

personal kncwledge al:out and in connection with the

aforesaid activities.

(5) On , 197 ,the said JOH!~ COE was served

wi t..~ a subpoena to testify before the State Grand Jury.

On I 197 , the said JOHN COE did appear l:efore

the State Grand Jury, at , NeN Jersey I and did

refuse to answer questions propounded to him concern-
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ing his knowledge of the illegal activities in

County and other areas of the State of ~~E!W

Jersey.

(6) The questdcns which the said JOHN roE

refused to~ l:efore the State Grand JlJri1 on

I 197 , on the grounds that the questions-----
might tend to incriminate him are as follorNS:

(set out fully each question which
the witness refused to anS'Ner on
such grounds)

WHE:REEORE, I, WILLIAM F. HYLAND, Attonley

Ge.T'leral of I~ew Jersey, do herewit.~ petition the

court; pursuant to !i.J.5. 2.%\: 81-17.3 to order

JOml COE to answer any and all quesni.ons pro­

pounded to him in the Grand Jury concerning illegal

activities in County and other areas of

the State of New Jersey.

DA.TED:----

.'
Willi'am F. Hyland

Attorney (;eneral of New Jersey

3a
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v.

JOHN OOE

SUPERIOR <:cURl' OF NEW' JERSEY
COUNT'f OF

ORDER

William F. Hylan::i, Attorney General of New Jersey,

I Depuq Attonley (;eneral, appearing,

having on this date made W'ritten and oral applications

for an order compelling John Coe to answer questions and

to testify before the duly constii.tuted State Grand. Jury,

pursuant to N.J.S. 2A:81-17.3i and

The said John COe, on , 197 , having

declined to an~ questions in the said State Grarn Jury

on the grounds t.i.at his an~s might tend to incriminate

him, t.~e Grand Jury then and there inquiring, inter alia,

. into posaibte violations of N.J.S. 2.n.:119-2, N.J.S. 2A:89-2

N.J.S. 2A:85-1, N.J.S. 2A:94-1, N.J.S. 2A:105-3, N.J.S.

2A:139-1, and N.J.S. 2A:98-1 and -2,

IT IS on thi.s day of , 197 ,

ORDERED that the said John Coe appear on the day

of , 197 , at , Trenton, New Jersey I

.before the said Grand. Jury and CXJn~"1ed in fhe v;ritten
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application filed herewith, and to testify and produce

evidence in response to all other questions pro~ed to

him ooncerning the inquiry before tr.e said State Grand Jury.

It is further ORDEmD by t.~e court that in accord­

ance with tl1e I%Ovisions of N. J •S• 2A:81-17 •3 , testiJTony

given or evidence produced by the said John roe or any

information directly or iIxiirectly der.ived from such

testiJTony or evidence, &'1all not l:e used against t.."e said

John roe in any proceedinq or prosecutdon for a criIre or

offense oonce.rning which t.~e said John D:e gave an~s

or prcduced evidence pursuant to the order of this court.

Judge of the Superior Court
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(Public Enlployee)

I , I a public ar;>loyee by
virtue of my. FCsition as , hereby
ac.la1c7Nledge that I have been advised of the scope of
the present Grand JlJrY investigation. I understand
that ~~e investigation concerns-

I have also l:een advi.sed that this investigation
relates to the conduct of my office, 'fX)sition or em­
ployrrent, and that my refusal to testify will subject
Ire to rerroval fran rny public office, pos.itiion or em­
ployrrent. I have been advised and mew that I have
a right to consult an attoD1ey for advice 1:efore
givinq any testirrony or making any statelrent.

With a full understanding of my rights and
without a..'1y promises or representat.ions 1:ei."1g made to
rre or any express or .implied coercion by statute or
otherrNise of any kind whatsoever being exerted against
rre, I am willing to testify 1:efore the
Grand JlJrY. I hereby wai\le all i.mnuni-ty~f"ran--p-ro-secu----

tion for any offense which shall be disclosed or in­
dicated by rny testirrony or staterent, now or in the
future, 1:efore the Grand JlJrY, I understand that aIly
testim:my that I give may 1:e transcril:ed and Incro­
duced in evidence against rre in aIly subsequent; criminal
prcceeding. I further waive all rights and privileges
I ~ay have. pursuant to N.J.S. 2A:81-17.2al or ot~er­

wise, to prevent rny test.i.Irony l:efore the Grand JlJrY
1:eing used against Ire in any subsequent criminal pro­
ceeding.

This wa.iver of Irrmm.ity shall rerra.in in full force
and effect during the life of ~~ese Grand JurI proceed­
ings.

Dated:--------
Witness:-------
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(Target Witness)

I I , hereby acknorNledge that
I have 1:een advised of the scope of the present C.,rand
Jury investigation. It is my understanding that the
investigation concerns:

I have also 1:een advised and I understand that I
may refuse to testify or make any statem=nts that tend
to incriminate rre, and that any testiIrony I gi,,1; or
staterrents that I make can be transcri1:ed and Irrtzo­
duced into evidence against Ire L'1 any subsequent crim­
inal proceedinq, I have teen advised and understand
that I have the right to consult an attorney for ad­
vice tefore giving any testi.ncny or rraki.,g any state­
rrent.

t~ith full understanding of my rights, TNi thout
any premises or representations having been made to
Ire, and without an.y express or implied cx:ercion by
any rreans having been axerted against Ire, I kn~gly,

understandingly I and voluntarily waive irmumity fran
prosecution for any offe.l"lSe which may t:e disclosed
or indicated by my testirrony or staterrent. I here-
lYj waive any right whi.ch I might have to prevent;
t:.~e use of the testirrony wic11 I shall give before
~~is Grand Jurj in an.y court; of laYl and L~ any
criminal proceeding now or in the future.

Dated: .----------
tvit.'1ess :---------
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I, , residing at
--~~--, state and represent to the Office of the

~---..........-Attorney General, State of New Jersey, the following:

1. I am aware tbat a Grarrl Jury investigation is
presently l:eing conducted and bave been advisa:1 of and
understand the subject rratter of that investigation. I
am also aware t.~t I am a target or I=Ossible target of that
investigation•

2. I have rot been subpoenaed to appear l:efore tre
Grarxi Jury which is investigating the aforesaid rratter,
nor has there been any other pressure or means by whic.~ I
have been forced, coerced or <:anpalled to appear l:efore
the aforesaid Grarxi Jury in order to testify.

3 • I r~ze and am aware that ur~er 1:oth
federal and State law, I have an absolute right not to
appear arrl testify l:efore t.lie aforesaid Grara Jury.

4. I recognize that under New Jersey Laws of 1970,
O".apter 72, section 2, effective May 21, 1970 (N.J.S.2A:
81-17 .2al, et ~.) I I could l:e corrpelle:i to testify in
t.i.e aforesaid Grarrl Jury proceeding. Umer that law, if
I refused to testify I I could l:e penalizej by the for­
feiture of my public office. ~1everttleless, I certify t.~t

I am not appearing or testifying tefore t..'-:e aforesaid
Grand Jury under the ccmpulsion of this law nor is my
appearance before t.~e Grarrl Jury at the ~il of forfeiture
of my public office. with the kr~le::1ge of the above
statute and its provisions, I do hereby waive any
application of the said statute including any provision
that I receive :inmmity in any form by reason of said
statute.

S. I have been advised and am aware that sbould
I appear and testify l:efore t.~ aforesaid Grard Jurj, that
I rray, at any time, terminate my testirrony and leave the
Grarrl Jury Pcan, this 'Nit.~ut giving or stating any reason
or asserting any rights which I tray have under federal or
State law~

6. I am represente::i by an attorney whose narre and
address is

--~----:,,~------~-~---:-~=------or--I have consultoo wi, t.'1 my attorney, have had adequate time
wi.thiri YJhich to confer with him and am satisfied wi.th his

. legal services and advice.
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7• Both Irrf attorney and I hereby request and
ask that I be permitted to appear and testify before the
aforesaid Grand Jury. I un:ierstand that sbould I appear
before the Grand Jury, Irrf appearance ~d be for t.'1e sole
~se of ans'Nerinq questions prop:>un:ied by a t:eputy
Attorney General and that I will be fully questioned about
all facts which the Deputy Attonley General deems relevant
to th= Grand Jury investigation of wmch I am a target or
p:>ssible target. I recognize t.lJat should I appear and
testify before the aforesaid Grand Jury that Irrf testirrcny
may, in a future proceeding, be used for or against Ire,

and that I will receive no inmmity or any kind by reason
of such test.i.Itcny.

8 • I represent and certi...."Y that my request to
appear before the aforesaid Grand Jury is not as the resul
of any threat, promise or representation by any rrarber of
the Attonley General r s Office, t.~e Ne:N' Jersey State Police
or any other e.ntity or person, but that it is for the
purpose and notivated solely in order to testify before
the Grand Jury :in order to rrore fully apprise the Grand
Jury of the facts aOOut which I will be questioned by a
ceputy At'-..orney General.

Witnessed by:

9a

You're viewing an archived copy from the New Jersey State Library.



APPENDIX

PARr II

You're viewing an archived copy from the New Jersey State Library.



FILE NO.

STATE OF NEW JERSEY)
) SSe

(Dum OF )

'ro:

SUPERIOR COURr OF NfJ/l JERSEY
u-M DIVISICN - CRIMmAL

COUNT'l--------
CRIMmAL ACl'ICN
SUBPOENA

You are hereby camanded to appear before the

County Grarxi Juzy sitting in the Grand-------
Jury Poem at the Court House in , New Jersey,-----
on , 197 , at------ o •clock In the nccn

to testify on the part of the State in the case of State

v.

and you are ordere:l to appear wiUDut prepayment

of a witness fee. Failure to appear will subject you to

the penalties as provided by law.

COUNTY PROSEcuroR

Dated:

lOa
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FIIE NO.

STATE OF NBW~ )
) SSe

ca:.JNrYOF )

Su1'ERIOR COURI' OF NEW JERSEi
LAW DIVISlrn - CRIMINAL

COt.N1Y

'ID:-----------------------
You are here!:Jy cx:mrarXied to appear before the

County Grani Jury sitting in the Gram Jury-----
a:x:m at the COurt lbuse in , NerN Jersey, on------

, 197 , at 0' clcck in the------- --- noon

to give evidence before the said Grand. Jury in ~ case of

State v , and you are ordered to-----------
a~ without prepayrrent of witness fees and bring with

you ~ follOO.ng records:

Failure to appear and. prcduce the said re<:ords ~ll

subject you to the penal,ties as provided by lC!N.

a:XJNIY PR:SEetrnJR-------
Dated:

(Cptional: You nay l::e excused fran actually appeaririq at
the Grand Jury if you make arrangerrents to produce the
subpoenaed docurrents in advance of the above date.)
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CCMPELLING THE AT.rEND.ANCE

OF cur-oF-~ WI'INESSES
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197

District Attorney I s Office
______County

aa: State of New Jersey v ,
(Material witness ­
Present address:

Gentlerren:

Pursuant to the "Uniform Act to secure the
Atter:dance of Witnesses from Within or Wit.hcnlt a State in
Criminal Proceedi.nqs,t (M=.Kinney's Crim. Code §618-a),
enclosed please find certified ani exenpllfied .copies of
Petition signed by ITe, am certificate adjooginq the named
person to be a material witI:ess, signe:i by the Honorable

, Jooge of the SUperior COUrt, raw
.....DJ,;.....' v-'is~ion-,-Cr--"":iJnina.l--"-'~-, County, New Jersey.Also

" enclosed please find a set of plain copies of Affidavit
and certificate.

Also enclosed is Check No. , daterl -----in the anount of $ , payable to
covering mileage at the rate of ten c::en-ts--par--mil....'~e-fr~an--

, , to , N9W Jersey, and
-re-ttJrn--,-p~l-us-the r~erl payrrent of $5.00 per day for
days atter:dance.

The witress is required to be at the
~--~--, Ne'N Jersey, on , 197. On the

-af~o-r-esaid~·~datesI he sbcul.d be told to contact-
, whose office is on the floo-r-o~f~th~e--------_____building (teleFhone ) •

I have taken the lil:erty of drafting an Order to
Sh.c1w cause and Order to be presente:i to your Court, copies
of 'Which are also enclosed.

Very truly yours,

Encs.

12b

Assistant Prosecu.tor
_____County
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(Nama and address of
Pl:osecutor)

SUPERIOR CCURI' OF NEW JERSEY
~ DIVISICN - CRIMINAL

CCtJNI'Y------
THE STATE OF NEW JERSEY

v.

JOHN OOE,

tefendant (5)

STATE OF NEW JEPSEY )
)55

OJtWlYOF )

PErrl'ICN
IN ACCORDANCE wrm
N.J.S. 2A:81-18, at seq.

, of full age, l:e.ing duly-------
S\\Onl according to law, 1JFOI1 his oath del=Qses and

5CrJS that:

1. I am an Assistant Prosecutor of the County
of , State of New Jersey, and as such am
fan\iIiar with the facts and matters herein set forth.

2. Tr.ere is now pmding l:efore .the Grand Jury
of County a criminal prosecution ty t.~ State
of New Jersey against John D:e, who seands accused
and charged with having ccmnitted the folla-ving
criminal offenses against the laws of tr~ State of
New Jersey, to wit:

3. Jane Jones, nt:M residing at
----~-, , is a necessary ar~

ma-t-e-r....,.i~al~WJ.~·-tnes-s for the State of New Jersey ty rreans
of the follC1Ning:
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.. -

(She was t.~ victim of the aforementioned
offenses ~ see attached copy of written statem:!nt
gi'Ve11 b'.i Jane Janes on , to the
Police J:epart:m:?nt, attaChed heretO and made -pa-rt-----
hereof) and her presence is required at the Grand
Jurj proce.e.iings regarding the aforementioned matter
on the day of , 197 , at M. ,
at , in , NeN-Jersey, for
purpoees of giving test:i.nony.

4. en , I telephoned Jane Jones
in , and requested that she voluntarily
app:ar Eefore the County Grand Jury to
give testiIrony in the case of State v. John roe. She
refuse:1 and told Ire that she t«:n.tld refu-c:.e to
voluntarily return to the State of NeN Jersej to
testify at the Grand Jury proce.e.iings.

5. Since Jane Jones vrill not appear voluntarily
it is therefore necessary ti'.at the Prosecutor of

County obtain fran tr.e Cotmty
~COUrt--,--a-cert.i-· ficate under the seal of the Court,
certifying the facts l1erein set forth in order that
1:1"'..e State of Nell Jersey may obtain a simrcns to be
issued. by a cc::rnp:tent court; of the State of ----requiring tb..e appearance of tr.e said Jane Jones as
a witness in the jurisdiction of the County
COUrt under' the p:rovisions of N. J . S. 2A: 81-18, et. seq.

6. If the said Jane Jor.es cores into the State
of NerN Jersey in obadience to a sumrons directing
her to attend and testify at said Grand Jurj pro­
ceeding, the Laws of the State of New Jersey and of
an.! other state t..lu"ough whic.~ said witne~s may be
required to pass by t..~ ordinary course of traV"el to
attend said proce.e.iing, gives her protection fran
arrest or t.~ service of process, civil or criminal,
in connection with rratters wnic~ arose l:efore her
entrance into said state, pursuant to said 51.lIm'CJ.LS.

WHEREEORE, it is requested for and on l:e.half of
the State of New Jersey that Your Honor certify to
the above and foregoing.. by the issuance of a
certificate thereto under the seal of t.~ Sup=rior
COUrt of NerN Jersey, Law Division (CrL~al), for
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tr.~ County of , for the purposes of
beinq presented to a JUdge or a a::mrt of record
in the State of in a proceeding to
o::rtt=el the attendaIiCe of said Jane Jones as a
witness at said Grand Jury proceedi.nq to~
the attendance of said Jane Janes as a witness at
said Grand Jury proceeding for the tine and date
set forth and pursuant to law. .

Assistant Prosecutor
County of _

S\-.ozn and subscribed to
1:efore ne this day
of , 197 •

N:Xary Public of New Jersey

lSa
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(Nane and address of
Prosecutor)

SUPERIOR COtJRr OF NEW JERSEY
I.»l DIVISla~ - CRIMINAL

COUNTY--------
THE STATE OF !'4'EW JERSEY

v.
JOHN ros,

Defendant (5)

CERl'IFlCA.TE OF J'UI:GE
AnJtJIXiING (tW1ED PERSCN)
ro BE A MATERIAL wrrnESS
UNDER N.J.S. 2A:81-18,et seq.

I, , Judge of
the 5ut;e,rior Court of New Jersey, Law Division,
(Criminal), a court of record, do hereby certify:

1. There is now pending before the Grand Jury'
of County a criminal prosecution by
t.'1e State of NeN Jersey against John roe, who stands
accused and charged with having ccmn.itted the fol­
lowing criminal offenses against the laws of the State
of NerN Jersey, to wit:

2. Jane Jones, nON residing at
, , is a -nec-.-e-s-s-ary--an~d~-

--~~~--material witness for the State of !'1e'N Jersey by rreans
of the followL'1g·:

(Repeat infonnation CCJntained in petition)

and t.~at t.~e presence of t~e said Jane Jones I pez­
sonally, at said Grar~ Jury prcceedi.nqs , at

-~---, New Jersey, for the purpose of
-gJ.-'Vl.I1-·--g-te-s-t~irro-n-y there.in will 1:e required. on

-~~~

,197 , and tliat the presence of ~~e
-~----said Jane Jones cannot be voluntarily insured..

3. That if the said Janes Jones cares into
the State of ~1eN Jersey in ol:edience to a simrons
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directing her to attend and testify at said Grand
Jury proceedings, the laws of the State of !~ew

Jersey and of any other state throu;"h which said
witness may be required to pass by the ordinary'
course of travel to attend said proceedings , gives
her protection fran arrest or the service of pro­
cess , civil or criminal, in connection with matters
which arose before her entrance into said state,
pursuant to said stmrons ,

4. That this certificate is made for the
purpose of being presented to a judge of a court
of record of the County of

-----~--.......-~-State of , where said
Jane Jones now is, upon proceedings to ~l
said Jar.e Jones to atte.'"ld and testify at said Grand
Jury proceedings in the County of
State of t~eN Jersey, upon the date-s-and-~aa-~-.. s~h-ere-""in-.!.

aOO'Ve set forth. .

V1I'rnESS, The Honorable ----------Judge of said court., at
New Jersey, this ---------d~a:-y-o-f.....--

------~~---, 197------------- ---

J.S.C.
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STATE OF NEW JERSEY
55

CCUNTY OF ------
I, , Clerk of the---------- -----

Court, State of New Jersey, do certify that the

Honorable , by '.\1lan the foregoing--------
certification was made, and whose name is thereto

subscril:ed, 'NaS, at the ti.Ire of making therrof,

and still is a Judge of the Court of-----
l~ Jersey, a oourt of general jurisdiction, duly

ccmnissioned to tty indict:Irents found in the

sut;erior Court of i.~e'N Jersey, County of , law----
Division, Criminal, to all wmse acts I as such, full

faith and credit are and ought to be given, as ~ll

in Court of J";.ldicature as else'Nhere.

rn ArMITI'ANCE THEREOF, I have hereunto set lTrf

hand and affixed t:~e seal of the said Court tilis

_____ day of , 197_,

Clerk of t..'1e -----County Court

-18a-
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_______ COlNIY OF
CRJM!NAL DIVISICN ---

COtNrY
~~.......------rx:x::KET NO.

INmE~OF

JANE Jcm:s, A MATERIAL

WITNESS
PETITICN FOR ISSU'AL'K:E OF
ORDER 10 SdCM c.nlJSE

STATE OF NEW JEPSE'i

v.

Jam tee,

The undersigned, an

Assistant District Atto:rney for--------
County, resp:ct.fully petitions t.'1e CoUJ:t as follows:

1. Petitioner is in receipt of an

exenplified Petition and Certificate of a judge of a

one Jane Jones as a material wi.tness in a crirninal

prosecution by the State of NeN Jersey against

John Cbe raw f.e.'1d.ing before the Grand Jlli-Y of
---~

ccure of record of trie State of New Jersey adjtriicatin
I

I

I

I

I

I

I

~

County, in t.~ State of Nell Jersey, under the

19a

You're viewing an archived copy from the New Jersey State Library.



"Unifonn Act to Secure the Attendarx:e of Witnesses

fran Within or Wi1:.h=)ut a State .in Criminal Pl:OCeedings"

.in acccrdance with (cite Foreign Jurisdiction' s

Unifonn Act) •

2. Said Petition and certificate of a judge

of record of New Jersey are attached hereto.

3. In accordance with the prcvisdons of the

tJniform Act, above cited, your petitioner seeks .an

Order to Sh.:Yw cause directing the witness Jane Jones

to appear before a Judge of the County------
of , Criminal Division,-------- ------
County, to sh:w cause why an order should not be

entered directing her to appear as a material witness

before the Grand Jury of County, NaY-----
Jersey, at _ ,New--------
Jersey, on ' 197_, to give

testiIrony in t.te criminal,prosecution by the State of

NeN Jersey against John cee now pending l:efore said

Grand Jury.

Assistant District Attorney
County,----- -------

Dated: , 197 ·---------
20a

You're viewing an archived copy from the New Jersey State Library.



CCXJRI' OF
~CRImNAL~~~-DIVIS~leN ----

CClJNI"f

IN THE ~OF

JANE JONES, A MATERIAL

WI'INESS
ORDER ro 81m CAUSE

STATE OF NEW JERSEY

v.

JOHN cos.

D~.

[address)

This natter l:eing brought on l:efore the Court

by , Assistant District Attorney---------
of County, and wtlereas it appears that------
a Petition and Certification naming Jane Jones as._a

naterial witness in a criminal prosecution pending

l:efore the Grand Jury of County, in-------
t.t,e State of New Jersey, has been filed Vlith this

Court, and gccx:1 cause l:eing shown;

IT IS, therefore, on this day of----
______, 197_, at o'clock LT'l the

21a
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noon, l:e£ore the Ibnorable----- --------
JtDge of the Court of _

Criminal Oivisial, , County, at-----
, County of----------- -----

State of , why an order should not be------
signed by the said Ju1ge of the said Court ordering

the said Jane Jones to appear as a rtaterial witness

l:e£ore the Grand Jury of County,--------
New Jersey, at --------------'

I NeN Jersey, on-------------
______________, 197_ ' to give

testi.Irony in the criminal prosecution by the State

of New Jersey against John !.be nCM pending before

said Grand Jury.

Judge,
COurt of------- ---County.-------

22a
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COURr OF------- -----
COUN'IY-------

co:KET so -----------
m 'nIE MA'ITER OF JANE JONES,

A MA'IERIAL WI'Il'iESS IN A

CRIMINAL PRCCEEDING (STATE

OF NEVl JERSEY v : JOHN ccs,

DEFENDANT)

This matter having been presented to the

Court by , the District Attorney'

for County, State of 1 in

the presence of Jane Jones, the material witness

narred in the certificate (copy attached) signed

by the Honorable , Judge of tr.s

Court of County, New-----
Jersey, a court; of record, requesting t.~t Jane

Jones be ordered to appear as a' necessary and

material wit."ess before the County Grand

Jury in ~l:.e criminal prosecution for by

the State of New Jersey against John Coe, and gca:l

cause being srown ,

23a
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IT IS, therefore on this day of---- ---

ORLERED, pursuant to the provisions of the

"Unifo:an .Act tQ secure the Attendance of Witnesses

Fran Within or Without a State in Criminal Pro-

ceedings" (cite Foreign Jurisdiction I s Uniform .Act)

and.N.J.S. 2A:81-18, ~~. that said Jane Jones

~ and testify l::efore the County, New----
Jersey Grand Jury I at --- , New-----
Jersey, on the day(s) of , 197_, at-- ----

o I clock in the _noon, in the criminal

· prosecution pending l:efore said Grand Jury by tr.e

State of New' Je..~y against John I:'ce, end it is.

FtJ'RIHER ORDERED that Oleck No. , dated--
___,197_, made payable to Jane Jones, in the

sum of $__, l:e delivered to ti'.e said Jane Jones,

for mileage at the rate of 10 cents par mile fran

to , New Jersey, and retu.:rn,---- ---- ----
plus the required paynent of $5. 00 par day for---
days attendance.

JUtGE CC\JRT
OF -----

24a
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a::MI?EI:LING~ OF cur-oF-STATE
WJ:ItltESS- N.J .5. 2A:81-18, et seq.

cmx::K LIST

1. Obtain full address of witness. Be sure narre of
witness is listed in DiscoverJ material.

2. Arrange with court for case to be set d.aNn .
preanpt:orily.

3. Contact Prosecutor or District AttoJ:neY in
jurisdi~~on in which witness resides.

4. Prepare necessary pleadings l:cth for the New
Jersey and foreign jurisdiction. (If books and
recorda, etc., are required, this fact must be
stated clearly in pleadings.)

5. Draw <;:e..~iec1 check for mileage (l:cth wa;;{s) and
statu1::::Jry paym=nt of $5.00 per day for the wit!'.ess.

6. After -the local judge has signed ce...rtification,
have county clerk certify and exemplify copies
of p:tition and certification and if' there is an
indictrrent, have that made part of the packace,

7 • File original p:tition and co~~ficationwith
lccal county clerk.

S. Mail 6 copies of all docurrents (ce.-rtified pack­
age) to Prosecutor or District Atto:mey in
foreign jurisdiction. (Mvise .hirn by telephone
prior to your rrailirlg of dccurrerrts) •

9• Be sure to inquire of District F.ttonley or
Prosecutor in foreign jurisdiction ~et11er he
will bandl.e tJ-l.e matter for you en tr2 return date
of the order to shew cause in the foreign
jurisdiction.

10. Make arrangare."lts for transr:ortation of witness,
i.f necessary.

11. ~.ake arratlgerents for hotel aceem::x:!ations and for
feed..L"1g of witness while wi.tness is in t.~s State.
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'Ihe suntrOI1S of out-of-state witnesses authorized
~ this act in states which have becore signatories
to the Unifonn .Act is equ.ivalent to l:oth the subpoena
ad testificandum and subpoena duces teOin. Ma.tter of
SUb~ auces .tecum SerJed on CUSto:Ji an of PecortiS
of Institutional~t corp., 137 N.J. S1.Ife:; 208
(App. Div. 1975). Hc1Never, there 'NaS one exception,
i.e., Illinois, where it was held that the act did
not authorize the issuance of a subp:e.na duces teo.rn.
In Fe Grothe, 59 Ill. App. 2d. 1 (1965). However,
the Illinois Legislature thereafter arrended the
Illinois statute, so that even tr.at State nCM provides
for the subp:enaing of records. At present only
Alabarra and Georgia are not signatories. The
District of COlunbia, paIiaira, canal zone, Puerto Rico
and the Virgin Islands are all signatories. With
regard to ~e Unifonn A.-~ as a subpoena duces tecum,
see In Fe sap=rstein, 30 N.J. Supar. 373 (App. Div.
1954), Pet. for cert.Den., 15 N.J. 613, certiorari
denied, sa;:erstein v. New York, 75 s. Ct. 110, 348
u.s. 874; and F~l. of Waterfront Comm., 39 N.J.
Super. 33 (1956); Matter of State Grand.J~
Investigation into con:uetion in Lirideii~ , 136
N.J. SUp:.r 163 (1975); and In Fe Bic.1<:., 372 N.Y.S.
2d 447 (N.Y. Sup. 1975).

With very slight rrodification, ti'.e fozms attached
can serve to bring in tefore tre grand jury or a
criminal trial court the business records or oth.er
evidence needed by the grand jury or trial jury in
this State. The jurisdictional ·prerequisite is that
a "criminal proceedinq'' exists. 'Ihis prcceeding ma.y
l:e a grar..d jury in\,restigation or a criminal trial.
Naturall~t this act does not Lend itself to a dis­
orderly perscns offense.

The judge in the foreign jurisdic-~onmust te
able to find fran the pstition and certification that:

1. The certifying court is a "court of record"
in the State whe..-re the Fetition originated.

2. That a criminal prcceeding exists.
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3• That the witness dces indeed have material
and necessary infonnation.

4. 'ttlat the witness will be protected fran
civil and crminal pl:OCess while traveling
fran the State of his residence to the
State requesting his presence.

5. 'I11at the fees 00th as to mileage (round
trip) and attendance ($5.00 I=er day)
proscribed ~ the Unifonn Act have been
paid in advance.

The constitutionality of the UnifoI.1tl .Act has
been ..established in such cases as Peoole v.
,cavanauah, 69.cal. 2d 262, 444 P. 2d 110 (1968),
cart.den. 89 s. Ct. 42, IEhearing re.'1ie:i 89 S.. Ct.
2139 (1969).

It should be noted that the UnifoIJn Act may be
et1I?loyed by the defense as ~ll as ~.e prosecution:
State v. Smith, 87 N.J. Super. 98 (1965). ~~ the
defense employs the act, it is its resp:n1.sibility, &

not the prosecution's, to handle the entire pro­
ceedings under the act.
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Form 1

INVESTIGATION CHECK LIST

STATE VS.

YES NC
Has form letter been forwarded to Police Department
requesting submission of all particulars? •••••••••
Are all names, addresses & telephone numbers of all
witnesses in the file? •••••••••••••••••.•••••.••.•
Have all witnesses been interviewed? ••••...•.•..•.
Are all statements of witnesses, defendant in file?
Is defendant out on bail'? ••.••.•••••••••.••••••••.
Is name of Bondsman in file'? .••.••..••••••••••••••
Has defendant been processed through Sheriff's Office--­
Is Criminal Record in the file?................... -­
Is chain of custody of the evidence established? ••
Have the correct charges been made? •••..••••.•.•••
Is photograph of defendant in file? ••••••••.••••••
Will other photographs help case? .••••••.•••••••.•
will sketch help case? •..•.....•.••..•..•••..•..•.
Copy of applicable statutes attached? ••.•••••••.••
Are all police reports in file? ••.••.•..•..•..•.•.
Have all police witnesses submitted statements'? .•.
Will all exhibits be available for trial? ..••.•••.
Have you examined the Statute Law in this case? .••
Will the use of scientific device, laboratory
or special expert aid the case? ...•....•••......•.
Have all sources of information been explored? ••.•
Have you obtained personal data of defendant, such
as age, occupation, place of employment, place of
residence, family, etc.? ....•.....•.•.•••••.•...•.
Would a ~olygraph test be advisable? .•..•••.......
Can all witnesses iden~ify the defendant'? •.....•.•
Has scene of crime been visited by the
investigating officers'? .••........................
Is it necessary to interrogate more witnesses? ....
Have you examined all elements of the case,
such as WHO, WHAT, WHEN, WHERE, HOW, t~y? •••••••••
Has any alibi of defendant been checked? •.........
Are hospital and doctors reports in file? .•..•....
Can you draw any conclusion from the physical
or cir curnstantial evidence? ......•................
In larcenv cases, do vou have the true full name
of owner,· full description and values of stolen
c r ooer t v ? •••••••••••••••••••••••••••••••••••••••••
~re~vou·satisfied that the case has been fully
inve~tigated for trial? .
If the case is not fully investigated for trial,
have you advised the 9rosecu~ing attorney? .

P~EASE DO.

REMARKS:

Investigator

Use reverse side if additional
space is needed to answer any
questions.
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Fo:r:m 2

Re: State vs,-------
cear Officer:

A canplaint has been received by this
office in the ai::ove matter.

Will you kindly forward your police
r~, statanents and arrj other infonnation you
may have pertaining to this case to t.1.is office.

Very truly yours,

COunty Prosecutor

You're viewing an archived copy from the New Jersey State Library.



Fonn 3

REPORt' OF A CRIMINAL INVFSI'IGATION

'IO: DATE:
County Prosecutor of County'--------

FICM:
Police I:epartIrent

State v :

Conplainant:

Address:

Date of Cri.Ire:
Place

StJr.MI\RY OF FJ...cTS

[h'here statem:mt of witness or item of evidence is
enclosed precede witness's narre or ite:n.!JY syml:cl (*)]

POUCE WI'ImSSES
(Give full name, rank ard shi.ald mmber) Ret=Ort Filed

(Yes or tb)

29a

You're viewing an archived copy from the New Jersey State Library.



Form 3 - continued.

omER wrmESSES
(Give full name an:l address)

EVIDENCE

STATEMENT GIVEN
(Yes or (Oral or
NJ) Written)

(Articles preceded by syml::ol (*) are sul:mitted hereNith) .

Photographs?

Maps or ~J<etch?

Photographer?

By wron?

WeaFQns?
(If guns, give rrake , serial number and caliber)

Physical evidence? (List articles, giving description,
serial number, value, etc . ) .

Ar+~cles not sul:m.i.tted here:.vit-'1 are in whose custody?.. -

Give names of pol.Ice officers wrlO handled evidence from
scene of crime or place where found to Police Property
Clerk:

SUBMITI'ED BY:
Name ard Rank
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Form 3 - continued

REV'IEWED .AND APPROVED BY: ---------
Receipt of items preceded by symOOl (*) ackncJw'ledged

this day of , 197---- ----

Title
By:
~~------------

SUBMIT POLICE REPORrS OF INVESTIGtl'ION, STATEMEN'IS OF
WITNESSES, MAPS AND PHcrn:GRA.PHS~ WI'IH 'IHIS
FORM.
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Fonn 4

OFFICE OF THE CCCNlY PR)SID]IDR
DETECTIVE BUREAU

caJNT'.{ COORr HOUSE---- N. J.

State Bureau of Identification
Division of State Police
Trenton, 1'le"N Jersey

Re: State v,
Ccrnplaint JF

Gentlemen:

Please check your files to ascertain if
there is a record of the follO'Ning defendant:

Name:

Last Address:

Date of Birth:

Description :

Social Security if:
S.B.I. #:
F.B.I. . #:

Alias:

P.O.B.

Please forNard abstract of Cr.im.i.qal Record to
the attention of the undersigned if on file. Thank
you for your assistance in this matter.

Very truly yours,

Chief of County Detectives

By:-----------
County
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FOJ:Itl 5

OFFICE OF 'mE CCXJNI'Y ProsEX:tJroR
DEra:rIVE BUREAU, CCXJNIY

a:xJRl' HOOSE
NEW JERSE:{-------

ORr

Hon.
Director
Federal Bureau of In\1estigation
u. s. ~~tofJ~tice

Re: State v ,
Conplaint *

Dear Director:

Please check 1'Our files to ascertain if tl1ere is
a record of the following defendant:

NAME:

IAST ADDRESS:

DA.TE OF BIRI'H:

DESCRIPrICN :

SCCIA.L SECURITY #:

N•J . S •B • I • #:

Please forward abstract of criminal record to
the undersigned, if on file. Thank you for your
assistance in t.lU.s matter. ..

Very truly yours,

Chief of COunty Detec+-~ves

By:----------COunty
UCDS FORM 1
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Fo:tm. 6

mFOR-1ATICN REYJJESTED rnR P=R I S OFFICE

County Prosecutor r s Office------
File ~.--------- Date------

'!be infOI:Ina.tion requested and listed below is of
a c:onfide."ltial nature, and is to be used only in the
preI;2J:ation of criminal cases for County
Grand Jw:y action and COUrt trials. Please print
or tyI;:e. ·

w...ME OF PATm1I'
ADDRESS ------------------
STATE V'S. CRIME
NAME OF HCSPITAL ------------
DA.TE OF~ TIME OF ACMIT'!1-N:E------HCW PATIENT WAS BFCUGiT m
FtJLL~ OF AI:MITI'ING r.x:c:ro~R-------------

Ft.JLt NAME OF TREATING r.x:c:roR
D~IS OF INJURIES -------------

SPEX:IFIC~ AJ::M:mIS'I'E1{£[)------------
~ OF DElcrH or DATE OF DISOiA.FGE
TIME OF DEA'!H-------:PKN:X.JN:ED DEAD BY rxx:rro--R---
BODY RELEASED 'ID •. -------------------REMARKS _

Rec:ord given by:

Historian of Pecords
Petunl to:

County Prosecutor I s Office--------County Court House
-------~NeN Je:rsey--------
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Form '7
&tau af Nrm J.l1Irg

DEfltARTMENT orr L.AW AND .-uBUC: SA,.ETY

DIVISION 0,. STATE POua

COLONeL. Clinton Paqano
SU"IIt'NTINOCHT

~Icollta. AHQ tOCNTt""CAT'QN SECT'C

IIOST O"""CE eox ••
••.-T TIlt'CHTON. NCW ""1....0 o ••a,

Crime

REQUEST FOR EXAMINATION OF EVIDENCE

In County of _ Lab. No. _

Victim _

Submitting Agency

Suspect _

Forward ~eplies to _

.'

Invest. by _

3rief History of Case:

Examlnc!tlon Requested:

t ., .::l, .. ..

Delivered by __.......~~~~__--------
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\..

Form 9

_____________COUNTY PROSECUTOR'S OFFICE,

I N V E N TOR Y 0 F E V IDE NeE

, ~EW JERSEY

Submitted: Title: Date: __

State vs:------------------------------
Pros File NO.: Date of offense: Municipality __

Indictment No.: Charge: _

I~~l!ll ~~~~-l f~. 1,

I
I
I
I

I
I
I

Received by:

DESCRIPTION OF ARTICLES
Serial ., Identifvina !!arks, value & cordition if availabl~

Aaency:

Date:-----
Storage Location: Received by:

(Signature:

(For ev~dence cus~oaian only) Oept/Agency: __

P 0 S T-T R I A L I ~ FOR MAT I 0 ~

Trial dates: Jurlge: _

~rial Prosecutor: Defense Atty:

Verdict t s ) : _

Remarks:
-(~D-~-S-p-o-s-~-t~i-o-n-o~t-o-t-:-h-e-r-e-v-l~dr-e-n-c-e-n-o-t-.;-ll.--s~t-e-d-;-~h-e----r-e~l......n-,-e~t:-:c~.-:):---:T::::'h~J.s

form will be used for disposition of all evidence, & returned to
Evidence Custodian)
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Fonn 8

Mrs. Kathryn Filidore
Division of M:Jtor Vehicles
25 SCnlth M:mtgamzy Street
Trenton, New' Jersey

Re: STATE v.
OUr case ------

cea.r x.trs. Filidore:

Please forNard a certified copy of an
application for registration for the al:ove­
named subject for a -------

Please cover the period of -----
Thank you in advance for your ccoperation.

Vezy truly yours,

Chief of COunty Detectives

By:----------COunty _
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FOl:m 10

OFFICE OF THE c.xxJNT':{ PROSEX::L"'IDR
DEI'a:flVE BUREAU

COtJN'I'Y
-COURr--acu-SE

NEW JERSEY

Re:

cear Sir:

The above subject is presently awaiting
diSf.Csition of a cri.m.i.nal charge.

To p~ly present this charge at trial it
is necessary' that ~ have an exemplified copy of
the defendant's conviction for

Please find enclosed voucher to l::e filled out
by you to cover the cost for this service.

Respectfully.yours,

BY:------------
County

Ene.
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FOIm 11

PROSroJI'OR'S OFFICE

WITNESS LIST FOR GRAND JURY

STATE vs.

FILE 00. OA.TE:

..

QIARGE:---------------

ADDRESS

Subtx:enaes and ~tices

sent to above witnesses on:

Date:
cetective Assigned

By:---------
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.....

Fenn U
REMJVE FR:M FnE BEFORE G:IVIm DISCOVERY

PRCSECUroR I S CASE REV'IEW AND PLEA FORM.

Defendants Names & D.D.B.'s:

D:cket N::>.

Offenses

MLmicipality

Ind. N::>.

Prior Criminal Histor.:r: (Include: any arrests,
juvenile record, pending cases and cr.iminal,
c:onviction of each defendant.)

eatplainant

Early case Review: AlP

Municipality cetectives
Assigned & Date

Date

_Ccrrplaint StateIrent of Deft.

_Ra.p Sheets Line-up or I.D.
Prccedure, Photos

_Arrest or Incident Ret=ert COCurrents

_Detective PeI=Orts WeaI=Ons - Test-fired

_Lab. ReI=Orts _Firearms Incident Rept:)rt

Official certifications ._~cal .ReI=Ort

_Ha.ndwTiting ReFOrt _Physical Evidence

witnesses Statenents Photo of I::efer.dant

_Fingerprint I<eI=Ort Photcgraphs

Search Warrants, Affidavits Bank Transcripts-
-& Return InV'entories -Check cases

.Adelltional Wit.~esses needed
and/or StateIrent5:
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Fonn 12 - a:>ntinued

Other Investigation Needed:

Further Investigation:

Assigned to I:et. Date:------ -------
Recontrerx:iations of Processing:

Grand Jurj
--OJarges

Plea Eargaining:

Ot.~r Ccmrents:

Dismissal I:owngrade
--Reason Olarges & Reason

case is ready for Trial: Date:---- ------
Signature of ~sistant Prosecutcr e•. ' --------
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