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Introduction 

Since the inception of the Office of Administrative Law (OAL) in 1979, it 

has been a primary task of the Division of Administrative Rules to encourage 

the formulation of well-made rules that can be understood by all interested and 

affected persons, and to insure that the formulation of rules includes adequate 

opportunity for input by all interested and affected persons. The Office of 

Administrative Law has relied primarily on the Rules for Agency Rulemaking, 

N.J.A.C. 1 :30, and the Administrative Procedure Act, N.J.S.A. 52:148-1 et seq., 

to guide State agencies and rulemaking parties in the rulemaking process. In 

response to requests by State agencies and in recognition of an ongoing need, 

this Rulemaking Manual has been developed to provide clear and coherent 

assistance to individuals involved with rule drafting and to those who are 

generally familiar with the process but who have expressed a desire for a 

comprehensive guide to the rule promulgation process. 

This 2002 edition of the Rulemaking Manual incorporates the changes to 

the rulemaking process enacted by P.L. 2001, c. 5, which substantially revised 

the Administrative Procedure Act; P.L. 1998, c. 48, which added the Agriculture 

Industry Impact statement requirement; and Executive Order No. 4 (2002), 

which added the Smart Growth Impact statement requirement. This edition also 

clarifies the prior edition, provides additional guidance, and updates and adds to 

the Appendix. 

This Rulemaking Manual is in looseleaf format so that it can and will be 

periodically updated. It is used as a rulemaking reference and, as such, 

interprets the Rules for Agency Rulemaking, N.J.A.C. 1 :30. 

The State agencies, particularly rule drafting personnel, are encouraged 
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to contact the Division of Administrative Rules at the Office of Administrative 

Law with any questions or concerns they have regarding the rulemaking 

process. The staff of the Division of Administrative Rules is available as a 

resource to State agencies for the proper promulgation of rules. Individual 

questions or problems may be addressed to the rulemaking staff. The questions 

and problems will guide that staff in the periodic updating of the Rulemaking 

Manual and assist Division staff in the development of training and in-service 

programs for agency personnel. 

Comments on the Rulemaking Manual or requests for training should be 

directed to: 

Office of Administrative Law 

Division of Administrative Rules 

9 Quakerbridge Plaza 

PO Box 049 

Trenton, NJ 08625-0049 

Phone: (609) 588-6614 

The New Jersey Register (N.J.R.) is the semi-monthly official publication 

of the Office of Administrative Law which contains all proposals and adoptions 

of rules promulgated pursuant to the Administrative Procedure Act. The 

Register also contains agency public notices, Executive Orders, Reorganization 

Plans and Rulemaking Calendars. The Register is divided into two main 

sections: Rule Proposals which includes the text of all proposals, arranged by 

agency and Administrative Code citation; and Rule Adoptions which includes 

the full text of all adoptions, likewise arranged by agency and Code citation. 

Each individual Register includes a Table of Rulemaking in that issue. 
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The Register also contains a cumulative Index of Rule Proposals and 

Adoptions which lists all rule proposals from the preceding 12 months which 

have not been adopted by the agency and all adoptions which have not yet 

been integrated into the New Jersey Administrative Code. The listing is 

arranged by agency, and therein by citation order. The listing includes a brief 

description of the rule, the volumes and pages of the Registers in which the 

proposal and adoption were published, and an OAL Registry document number. 

The New Jersey Administrative Code (N.J.A.C) is the official publication 

of the Office of Administrative Law and contains all effective rules adopted by 

State agencies. Each agency's body of rules is codified in a title of the Code. 

Each title contains a chapter table of contents and an index. Each individual 

chapter likewise contains a table of contents. The Code is annotated to provide 

the reader with a complete context in which to analyze the rules. (See 

Examples FF and GG in Appendix.) Annotations include: 

1. Legislative authority for the rulemaking; 

2. Source and effective date of the rules; 

3. Historical notes which discuss prior regulatory activity; 

4. Chapter expiration dates; 

5. Case notes (listings of salient court and OAL decisions and 

Formal Attorney General Opinions); and 

6. Law review commentary notes. 

All State agency rulemaking activities, unless specifically exempted by 

the Administrative Procedure Act, must be submitted to the Office of 

Administrative Law for review of technical, substantive and legal conformance 

with the requirements of the Administrative Procedure Act, N.J.S.A. 52:148-1 et 

seq., and the Office of Administrative Law Rules for Agency Rulemaking, 
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N.J.A.C. 1 :30. Thus, notices pertaining to rulemaking activities such as petitions 

for a rule and pre-proposals for a rule, and to all rulemaking proceedings to 

promulgate a rule are submitted to the Office of Administrative Law for review 

and approval for publication in the New Jersey Register. 

In accordance with the State contract with West Group for the publication 

of the New Jersey Register and the New Jersey Administrative Code, both may 

be accessed on-line, on a transactional and subscription fee basis, in a 

searchable and downloadable format, at www.westlaw.com. Register notices 

and Code sections can also be accessed on line for a per document fee at 

www.westdoc.com. New Jersey Register material available on-line is limited to 

that published since mid-1995. 
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I. Rules and rulemaking 

A. What is a rule? 

1. In common usage, a rule is a "prescribed guide for conduct or 

action" (Webster's New Collegiate Dictionary, Internet Edition, 2002). 

2. The Administrative Procedure Act (at N.J.S.A. 52:148-2(e)) 

defines the term "administrative rule" or "rule" as follows: 

(e) "Administrative rule" or "rule," when not otherwise 

modified, means each agency statement of general applicability and continuing 

effect that implements or interprets law or policy, or describes the organization, 

procedure or practice requirements of any agency. The term includes the 

amendment or repeal of any rule, but does not include: 

( 1) statements concerning the internal 

management or discipline of any agency; 

(2) intra-agency and inter-agency statements; and 

(3) agency decisions and findings in contested cases. 

3. N.J.A.C. 1 :30-1.2 incorporates by reference the definition 

provided in N.J.S.A. 52:148-2(e). 

4. In Metromedia, Inc. v. Director, Division of Taxation, 97 N.J. 

313 ( 1984 ), the New Jersey Supreme Court held "that an agency determination 

must be considered an administrative rule when all or most of the relevant features 

of administrative rules are present and preponderate in favor of the rule-making 

process. Such a conclusion would be warranted if it appears that the agency 

determination, in many or most of the following circumstances: 
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( 1) is intended to have wide coverage encompassing a large 

segment of the regulated or general public, rather than an individual or a 

narrow select group; 

(2) is intended to be applied generally and uniformly to all 

similarly situated persons; · 

(3) is designed to operate only in future cases, that is, 

prospectively; 

(4) prescribes a legal standard or directive that is not 

otherwise expressly provided by or clearly and obviously inferable from the 

enabling statutory authorization; 

(5) reflects an administrative policy that (i) was not 

previously expressed in any official and explicit agency determination, 

adjudication or rule, or (ii) constitutes a material and significant change from 

a clear, past agency position on the identical subject matter; and 

(6) reflects a decision on administrative regulatory policy in 

the nature of the interpretation of law or general policy." Id. at 331. 

5. For additional New Jersey Supreme Court interpretations on 

"what is a rule?", see Department of Environmental Protection v Stavola TIA 

Driftwood Cabana, 103 N.J. 425 (1986) and In the Matter of the Request for Solid 

Waste Utility Customer Lists, 106 N.J. 508 (1987). 

6. In Woodland Private Study Group v. State of New Jersey, 

Department of Environmental Protection, 109 N.J. 62 (1987), the New Jersey 

Supreme Court examined the meaning of the intra-agency exception to the 

Administrative Procedure Act definition of a rule. The Court defined an intra-agency 
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statement as a "communication between agency members that does not 

substantially impact upon the rights or legitimate interests of the regulated public." 

Id. at 62. The court found that these internal agency statements which substantially 

impact upon the rights or legitimate interests of the regulated public must be 

promulgated pursuant to the Administrative Procedure Act. 

7. The Division of Administrative Rules is available to assist 

agencies in determining whether Metromedia and/or Woodland require information 

which is contained in manuals, directives, circular letters, guidelines, specifications, 

etc. to be promulgated as a rule. 

B. What initiates rulemaking? 

1. Implementation of a statue, including new legislation or 

amendments to existing legislation, may necessitate that an agency undertake a 

rulemaking activity. As stated in General Assembly v. Byrne, 90 N.J. 376, 386 

(1982), "the chief function of executive agencies is to implement statutes through 

the adoption of coherent regulatory schemes." The court additionally emphasized 

that: 

"The function of promulgating administrative rules and 

regulations lies at the very heart of the administrative 

process. Cammarata v. Essex County Parks 

Commission, 26 N.J. 404,410 (1958). See also, 

Albe/son's Inc. v. N.J. State Board of Optometrists, 5 

N.J. 412, 423 (1950). Rulemaking allows the agency 

to further the policy goals of legislation by developing 

coherent and rational codes of conduct, 'so those 

concerned may know in advance all the rules of the 

game, so to speak, and may act with reasonable 

assurance.' Boller Beverages, Inc. v. Davis, 38 N.J. 

138, 152 (1962). We have recognized that the 
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administrative agencies are the arms of the 

branch of government through which it executes 

the law passed by the Legislature. Agencies 

regulate through their delegated power to 

promulgate rules and regulations." Id. at 385. 

2. A change in agency or governmental policy may trigger the 

rulemaking process. 

a. In order to meet changing social or economic needs, an 

agency may find new or amended rules necessary. 

b. An Executive Order issued by the Governor may result 

in the need for rules. 

3. A court decision may trigger the rulemaking process. 

a. A court decision may mandate a rule or make 

amendments appropriate. (See Metromedia, Inc. v. Director, Division of 

Taxation, 97 N.J. 313 (1984).) 

b. A court decision may render a rule invalid, thereby 

triggering the need for amendment, repeal or new rule. 

4. An agency may receive a petition from an interested person to 

promulgate, amend or repeal a rule (N.J.S.A. 52:148-4(f) and N.J.A.C. 1 :30-4). 

(See IX.C, page 69.) 

5. An imminent danger or peril in the State may create the need 

for a rule. (See IX.A, page 65.) 

6. A rule that is required by Federal law may trigger the 
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rulemaking process. 

11. Definitions 

The following words and terms, when used in this manual, shall have the 

following meanings, unless the context clearly indicates otherwise. (See N.J.A.C. 

1 :30-1.2) 

"Adopt" means the action whereby a rule is officially approved and authorized 

for promulgation by an adopting agency. 

"Amend" means to modify, alter, revise or suspend the operative effect of a 

previously promulgated rule. 

"Appendix" means any collateral material, which can be regulatory or non­

regulatory, which serves to clarify, illustrate or explain a rule. 

"Codify" means to devise, pursuant to N.J.S.A. 52:148-?(f), the form in which 

rules are published to achieve a logical and consistent arrangement of their 

provisions. 

"Director" means the Director of the Office of Administrative Law. 

"Effective" means that a rule, pursuant to the New Jersey Constitution, the 

Administrative Procedure Act and the OAL Rulemaking Rules, has been duly 

adopted, filed with the Office of Administrative Law, and in the case of a new rule, 

amendment, or repeal, promulgated in the New Jersey Register. A readoption is 

effective upon timely filing with the OAL. 

"File" means the action whereby a document is received by the Division of 

Administrative Rules; stamped with the date and time of receipt, entered into the 

registry; and thereafter accepted for publication by the Director. All documents 
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accepted for publication shall be considered filed as of the date of receipt. 

"Joint proposal and joint adoption" is the process by which two or more 

agencies, with concurrent or complimentary jurisdiction, jointly propose and adopt 

identical rules, at the same time. The process may be mandated by legislation or 

voluntarily initiated, where appropriate. 

"Negotiating a rule" means the process whereby an agency requests, and the 

OAL provides, a representative to conduct a preliminary, non-adversarial 

proceeding with respect to a contemplated rulemaking proceeding and which results 

in a rule presented to the adopting agency head in the form required by N.J.A.C. 

1 :30-5.1. 

"New rule" means a rule which contains subject matter not previously 

promulgated or which contains subject matter previously repealed or expired which 

is reestablished by the rulemaking process. 

"Notice of petition for rulemaking" means that document described in 

N.J.A.C. 1 :30-4.1 which must be submitted to the Office of Administrative Law for 

publication in the New Jersey Register when a request for agency rulemaking action 

is made by an interested person, pursuant to N.J.S.A. 52:148-4(f). 

"Notice of pre-proposal" means that document described in N.J.A.C. 1 :30-5.3 

which must be submitted to the Office of Administrative Law for publication in the 

New Jersey Register, when an agency determines to conduct, pursuant to N.J.S.A. 

52:148-4(e), a preliminary deliberative proceeding with respect to a contemplated 

rulemaking proceeding; or when, pursuant to N.J.A.C. 1 :30-5.3, a pre-proposal shall 

be submitted. 

"Notice of proposal" means that document described in N.J.A.C. 1 :30-5.1 

which must be submitted to the Office of Administrative Law for filing and then 

publication in the New Jersey Register and distribution to the Legislature and 
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interested persons. 

"OAL" means the Office of Administrative Law. 

"Operative" means that the adopting agency shall enforce and the affected 

public shall obey the terms of an effective rule. Unless otherwise specified in the 

rule, a rule becomes operative when effective. 

"Pre-proposal" means a preliminary proceeding for the purpose of eliciting 

ideas, views and comments of interested persons on a contemplated rulemaking 

proceeding, pursuant to N.J.A.C. 1 :30-5.3(b). This preliminary proceeding, 

conducted at an agency's discretion, precedes the filing of a formal rule proposal. 

"Promulgate" means to proclaim officially in the New Jersey Register and 

thereby render effective a new rule, amendment or repeal which was duly adopted 

by an agency and filed with the Office of Administrative Law. 

"Propose" means the action whereby an adopting agency submits a notice of 

proposed rule to the Office of Administrative Law for filing and publication by the 

Director. 

"Readopt" means to conduct a rulemaking proceeding for the purpose of 

continuing in effect: 

1. The provisions of an emergency rule which would otherwise 

expire pursuant to N.J.S.A. 52:14B-4(c) (see N.J.A.C. 1 :30-6.5). (This is 

accomplished through the adoption of a concurrent proposal.); or 

2. A rule which expires pursuant to N.J.S.A. 52:14B-5.1. (See 

N.J.A.C. 1 :30-6.4.) 

"Repeal" means to conduct a rulemaking proceeding to declare void a rule, 
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the effect of which is to terminate the legal effect of such rule prospectively only. 

Any rule so terminated shall continue thereafter to be enforced in and applied to all 

proceedings, formal or otherwise, initiated prior to the effective date of such repeal. 

Ill. Pre-proposal process (N.J.S.A. 52:14B-4(e)) 

A. Rationale and preparation of notice: Pursuant to N.J.S.A. 52:14B-4(e), 

an agency may conduct a deliberate preliminary proceeding for the purpose of 

eliciting ideas, views and comments of interested persons on a contemplated 

rulemaking. This preliminary action prior to the filing of a formal rule proposal is 

called a pre-proposal. If an agency wishes to begin a pre-proposal preliminary 

proceeding, the agency must submit a notice of pre-proposal to the Office of 

Administrative Law for publication in the New Jersey Register and provide at least a 

30-day comment period prior to submitting a formal notice of proposed rule on the 

same subject. The agency's notice of pre-proposal can take various forms. For 

instance, the agency can simply state the subject matter of the intended rulemaking 

without proposing the text of a rule and request the public's viewpoint on the 

particular area sought to be regulated and the particular provisions which should be 

included in the proposed rule. This process may be appropriate when an agency is 

concerned with developing or changing rules which cover broad or general subject 

matter. (See Example A in Appendix.) On the other hand, if specific rule changes 

are contemplated, the agency may publish a pre-proposal notice with the pre­

proposed text of a rule, elicit the public's comments and amend the rule if necessary 

upon submitting the formal rule proposal. (See Example B in Appendix.) 

The procedure of pre-proposing rule activity is a tool for agencies to "test the 

waters," address possible difficulties prior to the actual formal proposal of rules and 

insure that the interested parties' input has been considered. By pre-proposing, 

considerable time and difficulty can be spared. It is recommended that a pre­

proposal be utilized for all rulemakings which involve the joint or concurrent 

promulgation of two or more agencies which share jurisdiction. Agencies may pre-
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propose different language in their respective notices to assess the preferred text. 

After receiving comments, the agency may then synthesize the language from the 

respective pre-proposals in order to prepare a formal proposal. Joint or concurrent 

proposals and adoptions shall contain identical language in those areas in which the 

agencies share jurisdiction. 

A pre-proposal is also appropriate when an agency seeks to rulemake 

pursuant to legal authority based upon proposed legislation (any bill that has been 

filed but has not been sent to the Governor for approval or veto). A pre-proposal 

based upon proposed legislation is appropriate because the agency is not 

committing itself to any particular rule text but is simply preparing itself to propose 

rules on legislation not yet finalized. Pending legislation which has passed both 

houses of the Legislature and has been sent to the Governor may be the basis for a 

proposal, rather than a pre-proposal. (See V.C.1.f, page 20.) 

In either of the situations mentioned above, the notice of pre-proposal must 

include: 

1. The name of the agency and agency head; 

2. A citation to the legal authority authorizing the rulemaking 

action; 

3. A discussion of the subject matter of the rule and/or the 

problem or purpose the agency wishes to address; and, if available, a draft copy of 

the contemplated rules; and 

4. Where and when interested persons may · submit their 

comments or attend any hearings or conferences for the contemplated rulemaking. 

8. N.J.A.C. requirements: For a complete breakdown of the steps and 

documentation required in the pre-proposal procedure, see the Rules for Agency 
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Rulemaking in the New Jersey Administrative Code, specifically N.J.A.C. 1 :30-5.3, 

5.4 and 5.5. It is suggested that these rules be used by rule drafting personnel as a 

checklist in submitting pre-proposal notices to the OAL. 

C. Submission of pre-proposal notice: In addition to the rulemaking 

requirements of N.J.A.C. 1 :30-5.3, 5.4 and 5.5, the pre-proposal notice must be 

submitted in the following manner: 

1. By the proposal deadline for Register publication; 

2. In the original, with two copies (agencies are encouraged to 

submit computer disks with print copies, especially when a document is 50 pages or 

more; Word is the preferred PC format; mainframe files should be converted to 

ASCII); 

3. On one side of 8 ½ by 11-inch paper; 

4. Double spaced; 

5. Signed by the agency head; and 

6. Using the format in Examples A and B of the Appendix. 

Please Note: For amended rules, deletions must be bracketed and additions must 

be underlined. 

D. Role of OAL: The staff of the Division of Administrative Rules will 

check for compliance with all the above requirements and for spelling or typing 

errors. If there are any non-technical changes to be made to the pre-proposal notice 

prior to publication, the staff will contact the agency to confer. Otherwise, the notice 

as submitted will be published in the Rule Proposals section of the New Jersey 

Register under the agency title. 
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E. Agency action following pre-proposal: Once the agency has 

conducted and completed the pre-proposal rulemaking activities mentioned above, 

and has gathered all the relevant comments, views and expertise which it considers 

necessary to proceed with a proposed rule, any further rulemaking action must also 

be conducted in compliance with the Administrative Procedure Act and the Office of 

Administrative Law Rules for Agency Rulemaking, N.J.A.C. 1 :30. The proposal and 

adoption process requirements must be adhered to, but by use of the pre-proposal 

procedure, fewer negative comments !llay be received and the need for additional 

changes or reproposal may be diminished. 

F. Informal public input: Under N.J.A.C. 1 :30-5.3(a), agencies may also 

seek informal public input on a preliminary rule draft or in formulating a rule, by 

using any reasonable informal procedure and means of notice to solicit public 

participation. 

G. Rulemaking calendar exception: Where an agency has published a 

notice of pre-proposal of a rule in accordance with N.J.A.C. 1 :30-5.3(b) and (c), the 

rulemaking calendar requirements of N.J.S.A. 52:14B-3(4) and N.J.A.C. 1 :30-3.1 

and 3.2 shall not apply. (See N.J.S.A. 52:14B-3(4)(d) and N.J.A.C. 1 :30-3.3(a)4.) 

IV. Rulemaking calendar (N.J.S.A. 52:14B-3(4)) 

A. Calendar requirement (see N.J.A.C. 1 :30-3): Each agency shall 

publish in the New Jersey Register a quarterly calendar setting forth a schedule of 

the agency's anticipated rulemaking notice of proposal activities for the next six 

months. The calendars shall be published in the first New Jersey Register for the 

months of January, April, July and October and shall be filed with OAL in 

accordance with the OAL publication schedule (see V.E.1, page 39) on or before 

the filing deadline for notices of proposal. (See Example C in Appendix.) 



B. Calendar content: The calendar shall include: 

1. The name of the agency; 

2. The name of the agency head; 

3. Specific citation to the rules to be affected; 

4. Citation to the legal authority authorizing the rulemaking action; 

5. A synopsis of the rulemaking and its objective or purpose; and 

6. The month and year in which publication of the notice of 

proposal in the New Jersey Register is anticipated. 

C. Calendar amendment: 

1. An agency shall notify the Office of Administrative Law, Division 

of Administrative Rules when it wishes to amend its calendar of rulemaking 

activities. Such notice shall be in the form of a revised version of the rulemaking 

calendar published most recently prior to the amendment, and shall highlight the 

amendment, both in an explanatory statement and the appearance of the 

amendment text (additions in boldface, deletions in brackets) within the calendar. 

(See Example D in Appendix.) Notices of calendar amendment shall be filed with 

the OAL in accordance with the deadlines for filing notices of proposal set forth in 

the OAL publication schedule. An agency shall take no action on an amended 

rulemaking activity until at least 45 days following the first publication of the 

amended calendar in which the announcement of that amended rulemaking activity 

appears, if an amendment: 

a. Involves the addition of any rulemaking activity to an 

agency's calendar; 

16 



b. Changes the anticipated month of proposal publication to an 

earlier month; or 

c. Alters the objective, purpose or subject matter synopsis of 

the rulemaking so as to change who or what shall be affected by the 

rulemaking and/or how they shall be affected. 

2. If a calendar amendment as described under IV.C.1.a through c 

above appears initially in an agency's quarterly rulemaking calendar (that is, is a 

revision to a rulemaking item that was included, or, by its anticipated date of 

publication, should have been included, in a prior calendar), an agency shall take no 

action on that amended rulemaking activity until at least 45 days following the 

publication of the quarterly calendar. (See Example C in Appendix.) 

D. Calendar exceptions: 

1. The requirements for inclusion in a rulemaking calendar do not 

apply to rulemaking: 

a. Required or authorized by Federal law, when failure to adopt 

rules in a timely manner will prejudice the State; 

b. Subject to a specific statutory authorization requiring 

promulgation in a lesser time period than addition to a calendar would permit; 

c. Involving an imminent peril subject to provisions of N.J.S.A. 

52:148-4(c) (that is, the emergency rulemaking process); 

d. For which the agency has published a notice of pre-proposal 

of the rule in accordance with N.J.A.C. 1 :30-5.3(b) and (c) (See Ill, page 12.); 

or 
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e. For which a comment period of at least 60 days is provided. 

2. A proposed rulemaking falling within any of these exceptions 

shall so indicate in the Summary of notice of proposal. If the rule falls under the 

exception in described in IV.D.1.a above, the ,Summary shall include the specific 

citation of the Federal law requiring or authorizing the rule, and an explanation as to 

how failure to adopt the rule in a timely manner will prejudice the State. 

E. Calendar notice: Each agency shall include, in that portion of its 

Internet web site concerned with rulemaking, either its rulemaking calendar or a 

notice of the availability of its rulemaking calendar for the fee established under 

N.J.A.C. 1 :30-1.9(a). If an agency's web site does not feature a portion devoted to 

rulemaking, the calendar or notice of the availability of the rulemaking calendar shall 

be included in that portion of the web site otherwise used for public notices and/or 

information. In addition to the web site notice, an agency shall provide notice of the 

availability of its rulemaking calendar for the established fee in the same manner as 

it publicizes its proposed rulemakings under N.J.A.C. 1 :30-5.2(a)6. (See V.E.4.d, 

page 40.) 

V. Proposal process (N.J.S.A. 52:148-4) 

A. Defined: Rule proposal is the rulemaking proceeding in which an 

agency submits a notice of proposal to the Office of Administrative Law for 

publication in the New Jersey Register. The rule activity may consist of a proposed 

new rule, a proposed amendment to modify, alter, or revise an existing rule, a 

proposed repeal of a rule or a proposed readoption. In all instances, the proposal 

procedure is necessary. It is through the proposal process that those affected by a 

possible rule and the public in general are given the opportunity to comment on the 

rules and their effects. (See N.J.S.A. 52:148-4.) 
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B. Adherence to procedures: Certain requirements must be met in the 

preparation of the notice of proposal for submission to the Office of Administrative 

Law. (See Examples E through J in Appendix.) 'Please note that all rule text 

proposed for deletion must be bracketed and all rule text proposed for addition must 

be underlined. (The underlined proposed additions will be published in boldface, 

rather than underlined, in the New Jersey Register.) Proposals must be submitted: 

1. By 12:00 noon on the proposal deadline established by the 

OAL; 

2. In the original, with two copies (agencies are encouraged to 

submit computer disks with the print copies of the proposal, especially when a 

document is 50 or more pages long; Word is the preferred PC Format; mainframe 

files should be converted to ASCII); 

3. Double-spaced, with 1 ½ inch margins, justified left; and 

4. On one side of 8 ½ by 11-inch paper. 

C. The notice of proposal must include (see N.J.A.C. 1 :30-5.1 ): 

1. A heading that shall include, in the following order: 

a. The heading of the Administrative Code Title affected; 

b. The element within the proposing agency (for example, the 

Division or Bureau) originating the notice; 

c. A caption describing the subject matter of what is proposed; 

d. A suggested N.J.A.C. citation for any new rule and the 

existing citation for any rule(s) proposed for amendment, repeal or 
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read option; 

e. After "Authority," the name and title of the agency head or an 

agency employee duly authorized by the agency head, or other person 

authorized by statute to propose a rule (see N.J.A.C. 1 :30-2.4), and the 

signature of such person. If an entity, such as a commission or board, 

possesses rulemaking authority, after "Authorized By:" would appear the 

entity's name followed by the name and title of the entity's presiding officer 

(such as the Chair or President) or its Executive Director, and the signature 

of such person (signifying that the entity has formally approved the proposal). 

(1) The above signature location is preferred; however, 

location of the authorizing signature elsewhere in the notice or in a cover 

document will be accepted. 

(2) When someone other than the agency head has 

been designated to sign rulemakings, the signatory delegation must be on 

file at the Office of Administrative Law; 

f. After "Authority:", a citation to the specific legal authority 

authorizing the proposed rulemaking activity. 

(1) The citation must identify the source of the 

rulemaking authority of the adopting officer. (The citation shall not merely be 

the agency's enabling statute, unless the agency is relying upon its residual 

or other general powers, and so states in the Summary). 

(2) The legal authority citation should also identify any 

other relevant statutes. Pending legislation which has passed both houses of 

the Legislature and has been sent to the Governor for approval or veto may 

serve as the basis for a proposal. However, a proposed rule cannot be 

adopted until the bill has been signed into law. If the bill is not signed into 
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law, the proposed provision dependent upon the bill cannot be adopted. If the 

bill is conditionally vetoed, a reproposal is required to reflect any changes 

made as a result of the veto. If a bill has not passed both houses and has not 

been sent to the Governor for approval, a pre-proposal rather than a 

proposal may be initiated. (See Ill.A, page 12.) 

g. After "Calendar Reference:", the New Jersey Register 

publication date and citation of the rulemaking calendar most recently prior to 

the anticipated publication date of the notice of proposal. 

(1) If the rulemaking is excepted from the prior calendar 

listing requirement under N.J.A.C. 1 :30-3.3(a), this heading item shall 

reference the notice Summary. The Summary shall contain the explanation 

of the exception required under N.J.A.C. 1 :30-3.3(b). For example, the 

heading item may read, "Calendar Reference: See Summary below for 

explanation of exception to calendar requirement."; 

h. An item headed "Proposal Number:" which shall be 

completed by the OAL; 

i. An announcement of the public's opportunity to be heard 

which shall include: 

(1) When, where, how and to whom persons may 

present their views; 

(2) Whether comments and inquiries will be accepted 

only in writing or orally as well. If written comments will be accepted 

electronically, the agency must include a fax number and/or e-mail address; 

(3) Where, when and how persons may attend public 

hearings, if any (15 days notice of public hearing must be provided); and 
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(4) The notice must provide a comment period of at least 

30 days from the date of publication but the agency may provide a longer 

comment period, if it wishes; 

2. A statement of the proposed rulemaking, which shall include, in 

the following order: 

a. A Summary statement that includes: 

(1) A clear and concise explanation of its purpose and 

effect. The Summary shall describe, detail and identify: 

i. Who and what will be affected by the proposal; 

ii. How, when and where the effect will occur; 

iii. What the proposal prescribes, proscribes or 

otherwise mandates; 

iv. What enforcement mechanisms and sanctions 

may be involved; 

v. Additional information regarding the regulatory 

history of the proposal. For example, the proposal may be the second or third 

version of a previously published rule, and may incorporate public comment 

from hearings or other sources. If a prior proposal is being reproposed or 

superseded, this should also be noted along with discussion of issues raised 

by commenters on the initial proposal and how the reproposal is responsive 

to those comments. Such information regarding the proposed rulemaking 

must be included in the Summary. A proposal Summary should serve as a 

regulatory history, which may be used as a research source in the future; and 
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vi. Any other relevant or pertinent information; 

Note: In In the Matter of the Adoption of Amendments of N.J.A.C. 13:30-8.6 

(0kt. No. A-3464-93T5, Appellate Division, decided August 10, 1995, unpublished), 

an agency rulemaking was reversed for failure to disclose information and 

communications which were the agency's motivation for proposing the 

amendments. 

b. A Social Impact statement that includes: 

( 1) An explanation of the social effect of the proposal 

(that is, those effects not economic in nature, such as improved health and 

safety or access to education); 

(2) Who is affected (public, agency, specific population); 

(3) How large a group (all MDs in New Jersey, 

all those over 55); 

(4) The nature of the social impact; 

(5) The projected reaction to the rule; 

(6) An explanation of the positive or negative 

consequences to various parties affected; and 

(7) The social conditions which may have precipitated 

the rule; 

c. An Economic Impact statement that includes: 
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( 1) An explanation of who the proposal will affect 

economically; 

(2) Statistical Information wherever possible; 

(3) How the proposal may affect funding sources; 

(4) The economic effect on the public, if any; 

(5) The economic effect on implementing agencies or 

other agencies, such as any administrative, enforcement or oversight costs; 

and 

(6) Any social or monetary savings; 

REMINDER: When drafting rules, please keep in mind the provisions of P.L. 

1996, c. 24 (N.J.S.A. 52:13H-1 et seq.), commonly referred to as the State 

Mandate/State Pay law. Section 2 of the law provides that any rule originally 

adopted after July 1, 1996, which is determined in accordance with the law to be an 

unfounded mandate upon boards of education, counties or municipalities because 

the rule does not provide funding to offset the cost for implementing the rule, shall 

not be mandatory and shall expire. Section 3 sets forth categories of rules that are 

not unfounded mandates. The OAL suggests that the proposing agency consider 

during the development of the rule whether the rule will trigger a State 

mandate/State pay issue. 

d. A Federal Standards Statement or Analysis (see N.J.A.C. 

:30-5.1 ( c )4 ): Executive Order No. 27 ( 1994) and P. L. 1995, c.65 (N .J .S.A 

52: 148-22 through 24) require that, rather than imposing unnecessary State 

standards, agencies should consider whether any applicable Federal 

standards adequately protect the public health, safety and welfare. The intent 

of the Executive Order and the amendments to the Administrative Procedure 
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Act is to reduce multiple Federal and State regulation of the same subject 

matter unless the increased State regulation is warranted and the proposing 

agency justifies the additional requirements. Rules which exceed Federal 

standards shall include an analysis that explains the agency's reason for 

imposing standards beyond those required by Federal law. (See Example G 

in Appendix for a notice of proposal with a Federal Standards Analysis.) 

(1) For purposes of determining whether Federal law is 

involved which triggers that need to prepare a Federal standards analysis, 

Federal law means statutes, rules, regulations, orders, directives or 

guidelines issued by the Federal government and its agencies. 

(2) A Federal standards analysis is required for any new 

rules, amended rule or readopted rule which contains standards that exceed 

those established by Federal law. 

(3) If a proposed rule is not subject to any Federal 

standards, the notice shall include a statement that a Federal standards 

analysis is not applicable to the rulemaking. 

(4) If a proposed rule is subject to, but does not exceed, 

any Federal standards, the notice shall include a statement that the 

requirements of the proposed rule are the same as those imposed by 

Federal law, with citations to the applicable Federal statutes and/or 

regulations. 

(5) If a proposed rule exceeds Federal standards, the 

notice shall include an analysis which: 

i. Discusses the agency's policy reasons for 

imposing standards that exceed those required by Federal law; 

25 



ii. Contains a cost benefit analysis that supports 

the decision to impose standards that exceed those required by Federal law; 

and 

iii. Discusses whether the standards to be 

imposed by the agency are achievable under the current technology. 

(6) The head of the agency must certify that the Federal 

standards analysis accurately and plainly explains to the public the purposes 

and expected consequences of the proposed rule; 

e. A Jobs Impact statement: P.L. 1995, c. 166, §1 amended 

N.J.S.A. 52:148-4(a)(2) to require that the notice of proposal contain a Jobs 

Impact statement which discusses the number of jobs that are expected to 

be generated or the number of jobs expected to be lost if the proposed rule 

takes effect; 

f. An Agriculture Industry Impact statement: P.L. 1998, c. 48, §4 

amended N.J.S.A. 52:148-4(a)(2) to require that the notice of proposal 

contain an Agriculture Industry Impact statement as provided in N.J.S.A. 

4: 1C-10.3, which requires such statement to set forth the nature and extent 

of the impact of the proposed rule on the agriculture industry; 

g. A Regulatory Flexibility Analysis or Statement (see N.J.A.C. 

1 :30-5.1 (c)7): Rules which impose reporting, recordkeeping or other 

compliance requirements on small businesses shall include a regulatory 

flexibility analysis which describes the methods used to minimize any 

adverse economic impact on small businesses. A small business is one 

which employs fewer than 100 full-time employees. 

( 1) The analysis shall describe with as much 

quantification as is practical or reliable, each of the following: 
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i. The types and an estimate of the number of 

small businesses to which the rule will apply; 

ii. The reporting, recordkeeping and other 

compliance requirements, and the kinds of professional services likely to be 

needed to comply with the requirements; 

iii. An estimate of the initial compliance costs, and 

an estimate of the annual compliance costs, with an indication of any likely 

variation on small businesses of differing types and sizes; and 

iv. How the rule is designed to minimize any 

adverse economic impact on small businesses. 

(2) An analysis must specifically disclose how the rule 

was designed to minimize any adverse economic impact on small 

businesses by revealing why the agency utilized or rejected each of the 

following approaches: 

i. Differing compliance or reporting requirements 

or timetables that take into account resources available to small businesses; 

ii. Performance rather than design standards; and 

iii. Exemption from all or part of the rule, provided 

that the public health, safety or welfare is not endangered. (A finding of 

endangerment, however, shall explain the relationship between the 

regulatory requirement that cannot be exempted and the public health, safety 

or general welfare that must be maintained.) 

(3) Rules which do not impose compliance requirements 
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on small businesses shall be accompanied by a statement that a regulatory 

flexibility analysis is not required because the proposal does not impose 

reporting, recordkeeping or other compliance requirements on small 

businesses. The basis for concluding that the rulemaking does not impact on 

small businesses must be explained in the statement. 

(4) Agencies are encouraged to prepare their analyses 

or statements by using the following as a guide: 

Questions to be Answered by Agencies Preparing 

Regulatory Flexibility Analyses or Statements 

PARTI 

1. Does the proposed rule impose reporting, recordkeeping or 

other compliance requirements on small businesses? 

If YES, consideration of the answers to the questions in Part II will 

assist in [your] preparation of the analysis 

If NO, see PART Ill. 

PART II (Preparing the Regulatory Flexibility Analysis) 

A. • Analyze each factor with as must quantification as is practical 

or reliable. 

1. Describe the types of small businesses to which the rule will apply. 

2. Describe the number of small businesses to which the rule will 

apply. 
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3. Describe the reporting, recordkeeping and other compliance 

requirements. 

4. Describe the kinds of professional services likely to be needed 

to comply with the rule. 

5. Estimate the initial capital costs for compliance, and indicate any 

likely variation on differing types and sizes of small businesses. 

6. Estimate annual compliance cost, and indicate any likely variation 

on differing types and sizes of small businesses. 

7. Indicate how the rule is designed to minimize any adverse 

economic impact on small businesses. 

B. Answer each question and explain the reasons for including or 

excluding the method: 

1. Does the rule establish differing compliance or reporting 

requirements or timetables that take into account resources available to 

small businesses? 

2. Does the rule use performance rather than design standards? 

3. Does the rule exempt small businesses from all or part of its 

reporting, recordkeeping or other compliance requirements? (If non­

exemption is based on endangerment to public health, safety and welfare, 

explain the relationship between the non-exempted requirement and the 

public health, safety and welfare sought to be preserved.) 

4. Does the rule utilize any other methods to minimize any adverse 

economic impact on small businesses? 
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PART Ill 

Proposed rules which do not impose recordkeeping or other 

compliance requirements on small businesses must be accompanied by a 

statement that "a Regulatory Flexibility analysis is not required because this 

proposal does not impose reporting, recordkeeping or other compliance 

requirements on small businesses." Following this sentence, explain the 

basis for concluding that the rulemaking does not impact on small 

businesses; and 

h. A Smart Growth Impact statement: Pursuant to Executive 

Order No. 4 (2002), a notice of proposal must contain a Smart Growth Impact 

statement describing the impact of the proposed rule on the achievement of 

smart growth and implementation of the State Development and 

Redevelopment Plan (State Plan). The State Plan is intended to "provide a 

coordinated, integrated and comprehensive plan for the growth, 

development, renewal and conservation of the State and its regions" and to 

"identify areas for growth, agriculture, open space conservation and other 

appropriate designations." N.J.S.A. 52:18A-199a. The ninth paragraph of 

the Executive Order relates that "the principles of smart growth would 

focus new growth into the redevelopment of our older urban and suburban 

areas, protect existing open space, conserve natural resources, increase 

transportation options and transit availability and reduce automobile traffic 

and dependency, stabilize property taxes, and provide affordable housing." 

NOTE: P.L. 2001, c. 342 requires an agency proposing 

a rule to "utilize approaches which will accomplish the objectives of 

applicable statutes while minimizing any adverse economic impact of the 

proposed rule on small municipalities." Consistent with the objectives of 

applicable statutes, the agency shall utilize such approaches as: 
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(1) The establishment of differing compliance or reporting 

requirements or timetables that take into account the resources available to 

small municipalities; 

(2) The use of performance rather than design standards; and 

(3) An exemption from coverage by the rule, or by any part thereof, for 

small municipalities so long as the public health, safety, or general welfare is 

not endangered, or if an exemption is not a possibility, the use of alternative 

methods of implementing the requirements of the rule. 

In proposing a rule for adoption, the agency involved shall issue a 

State mandate flexibility analysis regarding the rule, which shall be included 

in the notice of a proposed rule. Each State mandate flexibility analysis shall 

contain: 

(1) An estimate of the number of small municipalities to which the 

proposed rule will apply; 

(2) A description of the reporting, record-keeping and other 

compliance requirements being proposed for adoption, and the kinds of 

professional services that a small municipality is likely to need in order to 

comply with the requirements; 

(3) An estimate of the annual cost to a small municipality of complying 

with the rule; and 
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(4) An indication of how the rule, as proposed for adoption, is 

designed to minimize any adverse economic impact of the proposed rule on 

small municipalities. 

The analysis requirement shall not apply to any proposed rule which 

the agency finds would not impose reporting, record-keeping, or other 

compliance requirements on small municipalities. The agency's finding and 

an indication of the basis for its finding shall be included in the notice of a 

proposed rule. 

In order to avoid duplicative action, an agency may consider a series 

of closely related rules as one rule for the purposes of complying with the 

requirements of this section. 

In complying with the provisions the statute, an agency may provide 

either a quantifiable or numerical description of the effects of a proposed rule 

or more general descriptive statements, if quantification is not practicable or 

reliable." 

Section 15 of the Act provides that it shall take effect immediately, that 

is, January 5, 2002. However, until the Director of the Division of Local 

Government Services in the Department of Community Affairs promulgates 

the criteria for a municipality having a limited population or geographic area 

so as to be considered a "small municipality" under the Act (see subsection 

13a), agencies will be unable to provide in their notices of proposal the 

required State mandate flexibility analysis under subsection 13c or State 

mandate flexibility statement under subsection 13d. The Office of 

Administrative Law, through its review of agency rulemakings, will monitor 

the rulemakings of the Division of Local Government Services, and advise 
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rulemaking agencies, through their Administrative Practice Officers, as to 

when compliance with this act's revision of the rulemaking process is 

required. 

Please Note: A notice of proposal is not acceptable for publication without 

an adequate Summary and accompanying statements. The Summary and 

statements are not part of the rule and are not published in the Code but are 

integral parts of the proposal and as such may be used in interpreting the rule. (See 

N.J.A.C. 1 :30-2.5.) 

The use of "boilerplate" language (that is, general statements routinely 

included in proposals by an agency) in the above statements does not fulfill the 

requirement that the public receive adequate notice of the proposed rulemaking so 

that meaningful comments may be submitted. In addition, the use of technical 

jargon which prevents non-subject matter experts from understanding the proposal 

or statements which are so vague and sketchy that only a person with "inside" 

information could understand them, may not be considered acceptable, since they 

are likewise inconsistent with the spirit and purpose of the APA's notice provisions; 

and 

3. The properly prepared text of the proposed rule. (See V.D, 

page 36, for text format.) 

a. The text of a rule must be coherent, understandable, 

detailed, and specific enough to identify who or what will be affected; how or 

when the effect will occur; what is being prescribed or mandated; and what, if 

any, enforcement mechanisms and/or sanctions may be involved. The text 

of any existing rule that is being amended must specifically indicate what 

provisions are being added or deleted and must identify any rule being 

repealed or renumbered. (N.J .A.C. 1 :30-2.1 and 2.3) Generally, the rule text 

in a notice of proposal is preceded by this introduction: "Full text of the 
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proposal follows (additions indicated in boldface thus; deletions indicated in 

brackets [thus]):" 

b. The text of the rule must contain either the current New 

Jersey Administrative Code (N.J.A.C.) citation or a proposed code 

citation. The citation "N.J.A.C. 1 :30-2.2(a)8" represents the following 

information: 

Title 1, chapter 30, subchapter 2, section 2, subsection 

(a), paragraph 8. (See XI, Editorial Specifications, page 76, for further 

information) 

c. The text must be double spaced. 

d. If charts, maps, diagrams, forms, graphs or 

technical/chemical listings are to be published as a part of the 

proposal, these items must be submitted camera-ready or in digital 

form on a 3.5 inch disk or a CD-ROM. A clean, sharp, printed copy is 

the preferred format for each item to be published. Letter-quality 

computer copies or Mylars are also acceptable; however, unless of 

exceptional quality, photocopies of such items are not acceptable for 

publication. 

e. Appendices shall include only material which clarifies, 

illustrates or explains a rule. (See N.J.A.C. 1 :30-2.8.) For example: 

(1) Technical requirements or specifications; 

(2) Instructions; 

(3) Formulae; 
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(4) Forms; 

(5) Examples of hypothetical cases; 

(6) Reprints of regulations, statutes, forms or 

other matter which originates elsewhere; 

(7) Lists of offices, their addresses, and hours of 

business; and 

(8) Analyses or explanatory material regarding a 

rule, which may contain a rationale or derivation of the rule. 

Appendices can be regulatory or non-regulatory. If the 

appendix is intended to be regulatory, it must be incorporated by 

reference into the text of the rule. For example, "Appendix A located at 

the end of this subchapter is incorporated herein by reference." Any 

changes to the regulatory appendix must be promulgated as a 

rulemaking. If the appendix is non-regulatory, the appendix can simply 

be cross-referenced in the text of the rule. For example, "See 

Appendix B located at the end of this subchapter." 

f. Definitions: Definitions should describe the words or 

terms used in the rules. Regulatory directives cannot be used in 

definitions, but should be placed in the appropriate section of the 

rules. For example, a definition might include a description of a social 

worker; however, the tasks required of the social worker, with degree 

and experience requirements, must be delineated in the substantive 

section of the rules. Definitions shall be arranged in alphabetical 

order. 

g. Incorporation by reference: Agencies may adopt 
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standards or requirements originating outside the agency by 

specifically citing to such standards or requirements and incorporating 

them by reference into their rules. See N.J.A.C. 1 :30-2.2. The 

incorporation by reference shall include a specific reference to the 

material being incorporated, including the specific date or issue of 

what is incorporated and, as appropriate, a statement indicating 

whether the section incorporated includes future supplements and 

amendments, and where and how a copy of what is incorporated may 

be obtained. An agency proposing to incorporate by reference a 

regulatory measure shall include in the proposal Summary a 

description of what is proposed for incorporation by reference (see 

N.J.A.C. 1 :30-2.1 (c)). As agency rules are to be expressly set forth in 

the Administrative Code, an agency cannot incorporate by reference 

its own documents or material, and thereby provide it regulatory effect, 

unless such document or material already possesses lawful effect of a 

regulatory nature pursuant to statute. 

D. Additional format requirements for particular rulemakings 

1. Amendments: 

a. The text for publication must include the entire section 

of the rule proposed for amendment; however, section elements (such 

as subsections, paragraphs or subparagraphs) not affected by the 

amendment are shown as the element's codification followed by 

"(No change.)" The text of a section proposed for amendment must 

include the text of each section element showing the amendments as 

indicated below, as well as the text of any preceding element of 

superior codification. The proposal rule text introduction is as in 

V.C.3.a, page 33. 

b. Show deletions of current text in brackets [thus]. (See 
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Examples E and J in Appendix.) 

c. Show new text underlined thus, indicating boldface in 

the New Jersey Register publication thus. (See Examples E and J in 

Appendix.) 

EXAMPLE 

10:698-3.3 Responsibilities in the application process 

(a) (No change.) 

(b) The Bureau of Life Line Programs has responsibility in the 

application process to: 

1.- 4. (No change.) 

5. Microfilm eligibility applications and supporting documents 

and retain microfilm for audit purposes for a period of [six] five years. 

(c) The applicant has the responsibility to: 

1. Complete the Lifeline eligibility application form truthfully, 

legibly, and accurately so that: 

i. (No change.) 

ii. All necessary documentation of eligibility [must be] is 

submitted to the Lifeline Program. 

******************************************************* 

d. Changes in a definitions section shall be made using 

and ellipsis ( ... ) above and below the definition which is being 

amended, to represent the presence in the Code of definitions 

not proposed for amendment. (See example below.) 
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EXAMPLE 

7.11-1.6 Definitions 

The following words and terms, when used in this subchapter, 

shall have the following meanings, unless the context clearly indicates 

otherwise. 

"Person" means, but is not limited to, corporations, companies, 

associations, societies, including non-profit organizations, firms, 

partnerships, joint stock companies, individuals and government 

entities. 

*************************************************** 

2. New rule: 

a. If no amendments are proposed in a notice of proposal, 

submit the proposed new rule(s) (including a whole subchapter(s) or 

chapter(s)) without underlining. (See Examples F and G in Appendix.) 

The text introduction is "Full text of the proposed new rule [or rules] 

follows:". 

b. Otherwise, submit all proposed new text, including 

sections, subchapters and chapters, with underlining thus, indicating 

boldface publication. (See Examples E and F in Appendix.) The text 

introduction is as in V.C.3.a, page 33. 

3. Repeal: Sections, subchapters and chapters may be 

proposed for repeal; the deletion of section elements (subsections, 

paragraphs, etc.) is a proposed amendment. If all the text proposed for 

repeal totals one Code page in length or less, the text of the sections 

proposed for repeal shall be included in brackets in the notice of proposal. If 
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all the text proposed for repeal totals more than one Code page in length, 

the text of the proposed repeals shall not be included in the notice of 

proposal; instead, before the rule text portion of the proposal, indicate, "Full 
\ 

text of the proposed repeal may be found in the New Jersey Administrative 

Code at N.J.A.C. (specific cite)." 

4. Read option: 

a. For a proposed readoption without amendments 

pursuant to N.J.S.A. 52:148-5.1/Executive Order No. 66 (1978), do not 

include the chapter text in the notice of proposal; reference the 

chapter where the existing rules in the New Jersey Administrative 

Code are located, as "Full text of the proposed readoption may be 

found in the New Jersey Administrative Code at N.J.A.C. (specific 

cite)." (See Example I in Appendix.) 

b. For a proposed readoption with amendments, include 

the text introductory statement in V.D.4.a above, followed by the text 

of the proposed amendments in accordance with V.D.1 above (See 

Example J in Appendix.) 

E. Procedural requirements for the proposal process 

1. Proposal deadlines: The publication deadlines schedule is _ 

published annually, in October, by the OAL and sent to agency 

Administrative Practice Officers. (See Example HH in Appendix.) The 

schedule is available upon request from the Division of Administrative Rules 

and can be found on the OAL web site www.state.nj.us/oal under "Rules." 

The deadlines correspond to New Jersey Register publication dates so an 

agency can find the proposal deadline for the specific Register in which it 

wishes the proposal to appear. Also, a schedule of deadlines for the four 

subsequent issues may be found at the end of the table of contents in each 
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issue of the New Jersey Register. 

2. Timely filing: A proposal must be submitted to the OAL, 

Division of Administrative Rules, by 12:00 noon of the proposal deadline for 

publication in the intended issue of the New Jersey Register. Publication of 

untimely submissions in a particular Register is at the discretion of the OAL. 

An agency may request an extension of the deadline by contacting the 

Division of Administrative Rules at (609) 588-6614 prior to the deadline. 

Such request will be considered in accordance with N.J.A.C. 1:30-1.14. 

3. An original and two copies of the notice of proposal must 

be submitted. 

4. In addition to publication in the New Jersey Register 

(N.J.S.A 52:148-4(a)(1 )), a notice of proposal must be publicized by the 

proposing agency as follows: 

a. The agency shall mail either the notice of proposal, as filed, 

or a statement of the substance of the proposed action to those persons who 

have made timely request of the agency for notice of its rulemaking actions; 

b. The agency shall distribute either the notice of proposal, as 

filed, or a statement of the substance of the proposed action to the news 

media maintaining a press office in the State House Complex; 

c. The agency shall make available electronically on its web 

site, through the largest nonproprietary cooperative public computer network, 

either the notice of proposal, as filed, or a statement of the substance of the 

proposed action; and 

d. The notice of proposal must be publicized in some 

other manner the agency deems most appropriate in order to inform 
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those persons most likely to be affected by or interested in the 

intended action. This form of additional notice may be provided by 

means of: 

(1) Public notice in a newspaper of general 

circulation; 

(2) Trade, industry, government, or professional 

publication (see Example DD in Appendix); 

(3) Distribution of a press release to the news 

media; 

(4) Posting of a notice in an appropriate location; 

(5) Mailing to a distribution list; or 

(6) Any other manner reasonably calculated to 

inform those persons most likely to be affected by the proposed 

rulemaking. 

NOTE: N.J.S.A. 52:14B-4(a)(1) requires that agencies prescribe 

by rule the circumstances under which each additional method of notice an 

agency will employ, required as related under V.E.4 .d above, will be used. 

A minimum comment period of 30 days must also be provided in . 

the additional forms of notice given by the proposing agency. It is suggested 

that the additional notice be distributed after the notice of proposal is 

approved for publication by the Office of Administrative Law but before the 

proposal is published in the New Jersey Register so that persons receiving 

the additional notice will be accorded at least the full 30-day comment 

period. The additional notice must include the time, place, and manner in 
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which interested persons may present comments and either: the full text of 

the proposed rule; a statement of the substance of the proposed rulemaking; 

or a description of the subject and issues involved. 

5. Proposal expiration: A proposal must be adopted and filed 

with the Office of Administrative Law within one year of the proposal 

publication in the New Jersey Register (N.J.A.C. 1 :30-6.2(c)). If the 

proposal is not adopted and filed with the Office of Administrative Law within 

the one-year period, the proposal expires. If the agency seeks to pursue 

rulemaking activity on the subject after the one-year period, it must resubmit 

the proposed rule and comply again with Administrative Procedure Act notice 

and opportunity to be heard requirements. 

6. Record of public comment: The agency shall retain the 

record of comments or other materials received in response to the proposal 

for one year from the date of proposal publication. (N.J.A.C. 1 :30-5.6(a)). 

F. Notices relating to a published proposal 

Notices of corrections to a proposal, withdrawal of a proposal, formal 

extensions of a comment period for a proposal and pre-proposal, and public 

hearings on a proposal and pre-proposal are all published in the proposal 

section of the New Jersey Register, and, therefore, must be received by the 

proposal deadline. 

G. Responsibilities of the OAL in the proposal process 

1. Once a proposal is submitted, OAL personnel will: 

a. Check for an original and two copies; 

b. Check for authorized signature; 
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c. Stamp document with the date received; 

d. Assign a proposal number to the document (PRN 

Number (year of filing and document number)); 

e. Log the proposal in a central registry and database; 

and 

f. Send a copy to the Legislature (N.J.S.A. 52:14B-4(a)). 

2. An OAL Rules Analyst will review the proposal for the 

following: 

a. Statutory authority; 

b. Codification; 

c. Rule text; 

d. Full compliance with the Administrative Procedure Act 

(N.J.S.A. 52:14B-1 et seq.) and the OAL Rules for Agency Rulemaking 

(N.J.A.C. 1 :30); 

e. Format; 

f. Proper bracketing and underlining; and 

g. Grammar, spelling and typing errors. 

3. Problems, errors and technical/editorial changes. 
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a. If the OAL Rules Analyst identifies an error or has 

questions concerning a proposal, the analyst will contact the agency 

Administrative Practice Officer or other designated individual to 

discuss any changes that may be necessary. Most often, simple 

technical changes are made with little difficulty. Matters of a more 

substantial nature may require further interagency discussion or 

meeting. In all instances, swift resolution is sought, thereby insuring 

prompt publication of the proposal. Agencies are encouraged to utilize 

the OAL rules staff as a resource early in the rule drafting process to 

avoid any technical, procedural or substantive problems which may 

impede the rulemaking process. The processing of a proposal is 

temporarily suspended until matters of rulemaking compliance are 

resolved. (See N.J.A.C. 1 :30-1.12) 

b. In the event of a legal dispute, the OAL may seek the 

advice of the Attorney General. (See N.J.A.C. 1 :30-1.12(c)) 

4. Publication of proposal in the New Jersey Register. 

a. The OAL, after making any corrections and editorial 

changes, sends a "worked up" copy of the proposal to the publisher for 

publication in the New Jersey Register. 

b. After the document review period for an issue of the 

New Jersey Register has concluded, the OAL sends a "worked up" 

copy of the proposal to the proposing to the proposing agency, which 

should review the copy and note any changes made by the OAL. A 

cover memo is also sent indicating when the proposal may be 

adopted. 

c. When the proposal appears in the New Jersey Register, 

the agency should compare the published text with the "worked up" 
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copy, contact the Office of Administrative Law regarding any 

inconsistencies or errors, and, if it has been determined that 

reproposal or other action to correct those errors is not necessary, 

correct the text upon adoption . 

5. Certification of Proposal, Adoption and Promulgation. 

After the Notice of Proposed Rule is published in the New 

Jersey Register, the OAL sends a Certificate of Proposal, Adoption 

and Promulgation to the agency with Part I completed. (See Example 

R in Appendix) 

H. "Sufficient public interest" 30-day comment period extension 

Pursuant to N.J.S.A. 52:148-4(a)(3) and N.J.A.C. 1 :30-5.4(a)1 , if 

within 30 days of the publication of a notice of proposal sufficient public interest is 

demonstrated in an extension of the time for submission of comments, the agency 

shall provide an additional 30-day period for the receipt of comments by interested 

parties. The agency shall not adopt the proposed rule until after the end of that 30-

day extension. "Sufficient public interest" for granting an extension of the comment 

period shall be determined by the proposing agency based upon definite standards 

it has adopted as part of its rules of practice required under N.J.S.A. 52:148-3(2). If 

an agency provided a 60-day or longer comment period for the proposal, it need not 

provide a 30-day comment period extension if sufficient public interest is shown. 

I. Reproposal (See Example J in Appendix.) 

1. For various reasons, such as in response to issues raised by 

commenters or during further staff review, an agency may decide to revise and 

replace a pending notice of proposal by means of a notice of reproposal. A notice of 

reproposal must include the content of a notice of proposal specified in N.J .AC. 

1 :30-5.1 (see V.C, page 19) and, to a significant degree, may duplicate the original 
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proposal. In addition: 

a. The notice Summary must begin by explaining the nature of 

the proposal as a reproposal, and, in addition to a discussion of what is 

proposed similar to that in the original proposal, include a discussion of the 

significant issues raised by the commenters on the original proposal and how 

the reproposal does or does not address them. The Summary also must 

describe and explain the substantive differences between the rule text 

originally proposed and that reproposed; and 

b. The several impact and other statements and/or analyses 

must be revised to reflect the changes between the proposal, if necessary. 

2. In the heading of the notice of reproposal, the references to 

"Proposed Amendments, etc." in the original proposal are replaced with 

"Reproposed Amendments, etc." The rule text of the reproposal is based on 

showing additions to and deletions from the current Code text; no special 

symbolism is used to denote text changes from the original proposal, which are to 

be described and explained in the Summary. While some agencies have opted to 

include in the reproposal Summary a Summary of Public Comments and Agency 

Responses as would be found in a notice of adoption, and such does provide an 

excellent rulemaking record, the necessary discussion of commenters' issues need 

not be in such form or detail. If a public hearing was conducted on the original 

proposal, a Summary of Hearing Officer Recommendations and Agency Responses 

(see N.J.A.C. 1 :30-5.5(g)) shall be included in the reproposal. 

VI. Public hearings 

A. Need for hearing: Pursuant to N.J.S.A. 52:148-4(a)(3), an 

agency must conduct a public hearing on a proposed rule if such hearing is 

requested by a committee of the Legislature or a governmental agency or 
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subdivision, provided the request for a public hearing is made to the agency 

within 30 days after the notice of proposal is published in the New Jersey 

Register. In addition, the proposing agency must conduct a public hearing if 

"sufficient public interest" for conducting a public hearing is demonstrated, 

and the proposing agency has not already conducted or scheduled a public 

hearing on the proposal. "Sufficient public interest" for granting a public hearing 

shall be determined by the proposing agency based upon definite standards it has 

adopted as part of its rules of practice required under N.J.S.A. 52:148-3(2). The 

agency must provide at least 15 days notice of the hearing. Announcement 

of the public hearing may be disseminated as a public notice published in 

the New Jersey Register. An agency may also disseminate notice of the 

public hearing in any other manner which is reasonably assured to reach 

those that may be interested in the proposed rulemaking. 

8. When hearing is not required: Except upon the request of the 

legislature or a governmental agency or subdivision, upon demonstration of 

"sufficient public interest," or as required by other statutory authorities, 

agencies are not required to provide for public hearings as part of the 

rulemaking process unless required to do so by other statutory authorities. 

However, many agencies elect to conduct public hearings in an attempt to 

solicit broad comment on pre-proposals or proposals which have potentially 

wide ranging effect. When an agency intends to conduct a public hearing as 

part of a proposed rulemaking, notice of the public hearing must be 

published as part of the proposal notice. Where notice of a public hearing is 

included in the notice of proposal, 15 days notice of the hearing must be 

provided (that is, the hearing must occur no sooner than 15 days after 

publication of the notice of proposal in the New Jersey Register.) 

C. Conduct of public hearings: All public hearings must be 

conducted in accordance with the provisions of N.J.S.A. 52:148-4(9). 

1. The hearings must be conducted by: 
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a. An official of the agency; 

b. A member of the agency staff; 

c. A person on assignment from another agency; 

d. A person from the Office of Administrative Law 

assigned by the OAL Director, if so requested by the head of the 

agency (N.J.S.A. 52:14F-5(o)); or 

e. An independent contractor. 

2. The hearing officer has the responsibility to make 

recommendations to the agency regarding the proposed rule. These 

recommendations must be made public (see N.J.A.C. 1 :30-5.5A). 

3. At the beginning of each hearing, the agency must 

present a summary of the information on which the proposal is based and 

respond to questions posed by interested parties. 

4. Hearings must be conducted at times and places that 

make it possible for interested parties to attend. 

5. The public hearing shall be recorded electronically or 

stenographically, and audio tapes, stenographic tapes or other untranscribed record 

of the proceeding shall be maintained by the agency. If a copy of the record is 

requested by any interested person, the agency shall arrange for the production of a 

copy of the record. After the requester pays the agency's actual cost for the copy, 

the copy shall be delivered to the requester. 
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VI. Adoption process (N.J.S.A. 52:148-4) 

A. Defined: The adoption of a rule is the final agency action on the 

proposed rule whereby the rule is officially approved and authorized for 

promulgation by the agency. To "promulgate" means to proclaim officially 

and thereby render effective a new rule, amendment or repeal which has 

been duly adopted by an agency and filed with the Office of Administrative 

Law. The promulgation date of a rule is its effective date, which is the date 

of publication of the notice of adoption in the New Jersey Register; 

readoptions, emergency adoptions and special adoptions, however, are 
I 

effective upon filing with the OAL. 

B. Comment period: A proposed rule cannot be adopted by an 

agency and shall not be filed with the Office of Administrative Law until the 

end of the comment period provided by the Administrative Procedure Act, or 

60 days after the submission of the proposed rule by the OAL to the Senate 

and Assembly, whichever is later. (N.J.A.C. 1 :30-6.2(a)). 

The signature of the adopting officer on the Certificate of Proposal, 

Adoption and Promulgation (OAL APF-[year/version]) must reflect adherence 

to the comment period requirement, and must be dated after the end of the 

comment period or the Senate and Assembly review period, whichever is 

later. 

However, to continue in effect the provisions of an emergency 

adoption, the Certificate of Proposal, Adoption and Promulgation (OAL/ARP­

[year/version]) for the concurrent proposal must be signed and filed with 

OAL after the close of the comment period and before the expiration of the 

emergency adoption. (See IX.A, Emergency adoptions, page 65.) 

C. "Adopting officer" means: 
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1. A person designated by statute as authorized to 

promulgate and adopt rules; 

2. The principal executive officer of an authorized adopting 

agency; or 

3. A subordinate officer or employee in the agency who is 

statutorily empowered to adopt rules or to whom the authority to adopt rules 

has been delegated. (In the former case, the statutory empowerment of a 

subordinate needs to be explained in a cover letter/memorandum 

accompanying the adoption notice submission. In the latter case, a 

letter/memorandum indicating that such power has been delegated must be 

filed with the Office of Administrative Law.) 

D. Adoption deadlines: The list of deadlines is published annually 

by the OAL sent to agency Administrative Practice Officers. The list is 

available on the OAL web site at www.state.nj.us/oal under "Rules" and upon 

request from the Division of Administrative Rules. 

E. Timely filing: An adoption must be submitted to the Division of 

Administrative Rules by 12:00 noon on the adoption deadline date. 

Publication of untimely submissions in a particular Register is at the 

discretion of the OAL. An agency may request an extension of the deadline 

by contacting the Division of Administrative Rules at (609) 588-6614 prior to 

the deadline. Such request will be considered in accordance with N.J.A.C. 

1:30-1.14. 

F. Notice of adoption: For each adopted rule, the agency shall 

submit an original and two copies of a "notice of adoption" (See Examples K 

through Q in Appendix) which includes the following: 

1. The Code Title affected; 
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2. The name of the agency or agency element originating the 

rulemaking; 

3. The subject of the rulemaking; 

4. After "Adopted [Amendments, New Rules, Repeals]:", the 

N.J.A.C. citation; 

5. After "Proposed:", the date and New Jersey Register cite 

of the proposal; 

6. After "Adopted:", the date the agency head or entity 

adopted the proposed rule and the name, title and agency of the adopting 

individual or the adopting entity and the signatory's name and title. (When 

anyone other than the statutory authority has been designated to sign on 

behalf of the agency head, a letter or memorandum authorizing such 

signatory must be included in the adoption material submitted or on record at 

the Office of Administrative Law.); 

7. After "Filed:", the filing date, the "R.[year] d.[number]" 

document identifier (added by the OAL), and whether or not the proposal has 

been filed without change or with changes upon adoption; 

8. After "Authority:", the statutory authority for the 

rulemaking; 

9. After "Effective Date:", the effective date(s) for what is 

adopted; 

a. For amendments, new rules or repeals, the effective 

date is the date of publication in the New Jersey Register. 
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b. For readoptions which have been filed on or prior to 

their expiration date, the effective date is upon filing. 

c. For readoptions which have been filed after their 

expiration, the effective date is the date of publication. 

10. After "Operative Date:", the operative date of the rule, if 

later than the date of promulgation in the Register. If the operative date is 

the effective date, this heading item is omitted; 

11. After "Expiration Date:", the expiration date for each 

chapter added or amended by the adoption (see VIII, page 60); 

12. A "Summary of Public Comments and Agency 

Responses"; 

a. Include the names of the commenters and describe the 

issues, questions, and points of controversy raised by the commenters 

during the public comment period. 

b. Summarize each comment and the agency's response, 

that is, whether the agency did or did not make a change in the rule as 

a result of the comment, and the reasons for doing so. If a number of 

commenters make the same suggestion or raise the same issue, such 

suggestion or issue would be summarized as one comment. (See 

Examples K, L, N, 0, P and Q in Appendix.) 

c. The agency may, but is not required to, send a 

response letter to those individuals who have submitted comments. 

d. Where there are a large number of comments, it is 
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helpful to number the comments as summarized in the notice of 

adoption; 

13. If changes to the proposed rules are made upon adoption, 

a "Summary of Changes Upon Adoption" if the changes are not otherwise 

discussed in the responses to the comments, and/or a "Summary of Agency­

Initiated Changes"; 

a. Describe the changes and indicate the reasons for the 

changes; and 

b. Explain why the changes are not so substantive as to 

require reproposal (see N.J.A.C. 1 :30-6.3); 

14. A Federal Standards Statement or Analysis and, if an 

Analysis, the required agency head certification (see V.C.2.d, page 24 ). 

any; 

a. If there are no changes to the rules between proposal 

and adoption, the statement or analysis published in the notice of 

proposal should be repeated, with text changes to reflect adopted 

rather than proposed rules. 

b. If changes to the rules are being made upon adoption, 

the changes must be analyzed pursuant to the Federal standards 

requirements and a new statement or analysis must be prepared, if 

necessary; and 

15. The text of the rules showing changes upon adoption, if 

a. Preface the rule text with "Full text of the adoption 

follows (additions to proposal indicated in boldface with asterisks 
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*thus*; deletions from proposal indicated in brackets with asterisks 

*[thus]*)". (See Examples L, N and Qin Appendix.) 

b. Reproduce only the section elements (subsections, 

paragraphs, etc.) being changed upon adoption plus any superior 

codified elements, including the original proposed changes as 

adopted, deleting the text bracketed in the proposal and eliminating 

the original underlining. Elements of a section not being changed upon 

adoption would appear as the codification letter/number (or series 

thereof) followed by "(No change from proposal.)." Section elements 

noted as "(No change.)" in the proposal unchanged in the adoption 

would continue to appear as "(No change.)." Only the changes being 

made upon adoption must be bracketed with asterisks and underlined 

with asterisks, where applicable. For example, the adoption notice rule 

text for amendments to hypothetical N.J.A.C. 1 :30-7.1 (a)1, 2 and 4i, 

including a change upon adoption to subparagraph (a)4i, would be as 

follows: 

1 :30-7.1 Application 

(a) Individuals seeking certification shall submit applications to 

the OAL annually by September 1. An application shall include: 

1. - 2. (No change from proposal.) 

and 

3. (No change.) 

4. Contact information, as follows: 

i. The applicant's *daytime* telephone number; 

ii. - iii. (No change.) 

16. The signature of the adopting officer. 

G. The Certificate of Proposal, Adoption and Promulgation must 

also be filed with the adoption notice. (See Example R in Appendix.) 
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1. Part 11 of the Certificate is to be completed by the agency, 

as follows: 

a. Section (a) of the certificate: The listed four types of 

notice of the proposal are mandatory, and, if provided, must be 

checked. In addition, the manner of "other secondary notice" in item 4 

must be specified . Note: If one or more of these forms of notice was 

not provided, the notice of adoption cannot be processed. A new 

certificate and notice of adoption would have to be submitted to 

the OAL after the lacking notice was provided by the agency. Such 

notice would have to include at least a 30-day comment period, 

after the completion of which the agency can take adoptive action and 

submit a completed certificate and a notice of adoption to the OAL for 

publication. 

b. Section (b) of the certificate : Indicate the type(s) of 

comment permitted. Whatever the type of comment, written 

documentation of the comment must be maintained by the agency. 

c. Sections (c) and (d) of the certificate: Check any of the 

categories in each section which apply. 

d. Sections ( e) and (f) of the certificate: At least one of the 

categories in each section must be checked. In section (e), if comment 

was received, indicate the number of commenters in item 6. 

e. Section (g) of the certificate: Check the appropriate 

section, filling in the date and citation lines , as applicable (see 

N.J.A.C. 1 :30-6.4 on how to calculate an expiration date). Expiration 

dates for existing Code chapters are set forth in the chapter head 

notes in the Code . 
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f. Section (h) of the certificate: Check only one. 

g. Section (i) of the certificate: Check when the rule is to 

be operative. Fill in the date if the operative date will be after . 

promulgation (that is, the effective date). For emergency or readopted 

rules, no date is necessary for the rules to be operative upon 

promulgation or upon filing. 

h. Section (j) of the certificate: Fill in the statutory 

authority and name of the agency. 

2. The certificate must be signed and dated by the adopting 

officer, thereby certifying that the rule was duly adopted according to law 

and in compliance with the Administrative Procedure Act and N.J.A.C. 1 :30. 

3. Only the original Certificate of Proposal, Adoption and 

Promulgation need be filed; no copies of the Certificate are required. 

H. Timely action: Any adopted rule submitted for filing to the OAL 

by an agency shall be acted upon in a timely manner. (See N.J.A.C. 1 :30-

6.2(b).) 

I. File stamping of documents: Upon receipt of the notice of 

adoption and the Certificate of Proposal, Adoption and Promulgation, the 

OAL, Division of Administrative Rules will affix official stamps to the 

documents which contain: 

1. The date and time received; and 

2. An official registry number for the adoption, designated by 

R.(the year) and d.(a document number). 
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Once a notice of adoption is approved for publication, the notice is 

considered officially filed as of the date and time it was originally received by 

the OAL. 

J. Review of adopted rules: The notice of adoption is checked for: 

1. Consistency with the proposal; 

2. Correspondence of the comments and responses; 

3. Changes upon adoption; 

4. Timeliness of filing; 

5. Signature of the adopting officer; and 

6. Format and other editorial specifications. 

The OAL may temporarily suspend the processing of a notice of 

adoption until matters of rulemaking compliance are resolved. (N.J.A.C. 

1:30-1.12) 

K. Technical changes upon adoption are changes of a minor nature 

which do not change the nature, scope or impact of a proposed rule. They 

can be effected by simple administrative procedures. They include such 

things as: 

1. Spelling corrections; 

2. Codification corrections; 
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3. Change in use of synonymous terms; 

4. Punctuation; and 

5. Printing error corrections which do not result in 

substantive changes . 

L. Substantive changes upon adoption: In those situations in 

which the agency's contemplated changes to the proposed rule are so 

substantial that they would effectively destroy the value of the original 

notice, the agency must repropose the rule. This provides the public with a 

new notice and opportunity to be heard. The following consequences of 

changes upon adoption are considered in determining whether reproposal is 

necessary: 

1. Changes which enlarge or curtail who or what will be 

affected; 

2. Changes that affect what is being prescribed, proscribed 

or mandated; or 

3. Changes which enlarge or curtail the scope of the 

proposed rule and the burden it imposes on those affected. (See N.J.A.C. 

1 :30-6.3) 

M. Retention of rulemaking records: The agency shall, for each rule 

adopted, retain the record of the public comment and rulemaking activity or a 

period of not less than three years from the effective date of the rule. 

(N.J.A.C. 1 :30-5.6(c)) 

N. Review of adopted text: After the adopted rule is published in 

the New Jersey Register, the agency should compare the published text with 
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the adopted text and consult with the OAL, Division of Administrative Rules 

regarding the correction of any errors found. The agency should also 

proofread the Code updates and advise the Division of any errors. 

0. Adoption of part of a rule proposal with portions pending: On 

occasion, an agency may wish to partially adopt a proposal. The OAL, 

Division of Administrative Rules should be consulted on such partial 

adoptions. If the agency wished to adopt part of a proposal and leave part of 

the proposal still pending, it is necessary to cite all sections that are being 

adopted with those sections which are not adopted but still pending. The 

adoption with parts pending must be explained in the Summary of Public 

Comments and Agency Responses or elsewhere in the notice's narrative text 

and the pending portions cited in the notice heading in the "Filed" line. 

P. Non-adoption of part of a rule proposal: If the agency has 

decided to not adopt part of proposal, this must be explained · in the 

Summary of Public Comments and Agency Responses or elsewhere in the 

notice's narrative text and the not adopted portions cited in the notice 

heading in the "Filed" line. 

Q. Adoptions and proposals to the same text: When an agency has, 

within a short period of time, adopted one or more proposals dealing with the 

same specific matter or affecting the same provisions as a new proposal, the 

agency must identify in the proposal narrative text the New Jersey Register 

issue and citation to the previous adoption(s ). The information is critical 

when an agency adopts a rule and concurrently proposes amendments to 

the rule. 

R. Other noteworthy activity: In order to ensure that all rulemaking 

activity is included in the notice of adoption, the agency must note in the 

notice any extensions of comment periods, public hearings, corrections to 
I 

the proposed rulemaking in the New Jersey Register prior to adoption, pre-
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proposal notices, and gubernatorial waivers of chapter expiration dates. All 

of these activities are part of the rulemaking record and will be annotated in 

the New Jersey Administrative Code. Citations to notices of comment period 

extensions, public hearings and corrections are added to the notice heading 

in the "Proposed" line after the citation to the notice of proposal, as "(see _ 

N.J.R. _)." 

VIII. Sunset or expiration of rules 

A. Executive Order No. 66 (1978): Executive Order No. 66 (1978) 

provides that all rules adopted after May 15, 1978 shall include an expiration 

date (sunset date) which is no later than five years from the effective date of 

the rule. The Executive Order was issued to discourage excessive agency 

rulemaking by requiring a reflective rulemaking review to eliminate 

unnecessary, redundant, confusing or unreasonable rules. 

8. N.J.S.A. 52:148-5.1: Effective July 1, 2001, N.J.S.A. 52:148-5.1 

provides that all rules in effect as of January 16, 2001 shall expire on July 1, 

2006, unless a different expiration date for the rules had already been 

established or no expiration date is required (see VI 11.D below). Rules 

adopted after July 1, 2001 shall expire five years after the rules' effective 

date, unless a s_ooner expiration date is established or no expiration date is 

established. (See N.J.A.C. 1 :30-6.4.) 

C. Assignment of expiration date: Pursuant to N.J.A.C. 1 :30-6.4(b), 

expiration dates are affixed at the chapter level. Subsequent amendments to 

the rules or the addition of new rules to a chapter do not change the 

established expiration date. 

D. Instances in which the provisions of N.J.S.A. 52:148-5.1 do not 

apply: 
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1. No expiration date is required where the provisions of the 

chapter are prescribed by Federal law, so that the agency exercises no 

discretion whether to promulgate the chapter and as to what is prescribed, in 

which case the Federal law shall be cited in the chapter notice of adoption; 

or 

2. The expiration of the chapter would violate any other 

Federal or State law, in which case the Federal or State law shall be cited in 

the chapter notice of adoption. 

E. The Governor may, upon the request of an agency head, and 

prior to the expiration date of a rule, continue in effect an expiring rule for a 

period to be specified by the Governor. 

F. Expiration date reports: On at least a quarterly basis, the OAL 

will inform agencies of those rules which will expire within the next 12 

months. 

1. Expired rules will be deleted from the Code. An 

annotation will be included in the Code to reflect that the rules expired 

pursuant to N.J.S.A. 52:148-5.1. Expiration dates may be found in the New 

Jersey Administrative Code in the chapter heading. 

G. Readoption process: To maintain the effectiveness of a chapter, 

it must be properly proposed, adopted and filed with the Office of 

Administrative Law prior to or on its expiration date. This process is called 

readoption. Pursuant to N.J.S.A. 52:14B-5.1c and N.J.A.C. 1:30-6.4(f) and 

6. 7, if a notice of proposal to readopt a chapter is submitted to the OAL on 

or before the chapter expiration date, that expiration date is extended 180 

days. The readoption process is the same as regular rulemaking with the 

following exceptions: 
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1. Where there are no changes in the text of the rules to be 

readopted, the notice of proposal is captioned, in the heading citation line, a 

"Proposed Readoption." (See Example H in Appendix.) Upon adoption, the 

notice of adoption is captioned a "Readoption." (See Example O in 

Appendix.) 

a. The text of the rules proposed for read option shall not 

be submitted to the Office of Administrative Law and is not printed in 

the New Jersey Register. In lieu of the text, the notice of proposal will 

indicate in its last paragraph, "Full text of the proposed readoption 

may be found in the New Jersey Administrative Code at 

N.J.A.C. ____ " 

2. Where amendments are proposed to the text of the 

chapter, the notice of proposal is captioned a "Proposed Readoption with 

Amendments." (See Example I in Appendix.) Upon adoption, the notice of 

adoption is captioned a "Readoption with Amendments." (See Examples P 

and Q in Appendix.) Only the text of the proposed amendments is included 

in the notice of proposal. 

3. The readopted chapter is effective upon filing the notice of 

adoption with the OAL, if the rules have not expired prior to the filing. Since 

the rules are already in effect, there is no need to further alert the public 

about the imminence of their taking effect. It is strongly" recommended that a 

readoption in which is about to expire be hand delivered to the Office of 

Administrative Law. Any amendments to the readopted rules are effective 

upon publication in the New Jersey Register. 

4. If the rules have expired prior to initiating the proposal 

process, the rules must be proposed as new rules and will become effective 

again upon publication of the notice of adoption in the New Jersey Register. 

62 



5. If the chapter the agency is readopting expires between 

proposal publication and filing of the notice of adoption, the OAL will treat 

the readoption as new rules which are effective upon publication of the 

notice of adoption in the New Jersey Register. Since the expiration of a 

chapter brings into question the legal effect of the rules, agencies are urged 

to readopt the chapter prior to expiration. 

6. The Summary statement for the proposed readoption 

must include the following: 

a. A brief evolutionary history of the chapter explaining 

why the rules were promulgated. If the chapter came into being 

because of a specific issue or controversy, indicate what the problem 

was how it was addressed. 

b. An explanation of what process has taken place in 

compliance with Executive Order No. 66 (1978). If special review 

committees were established, these should be discussed. 

c. A description of the past effectiveness of the chapter 

and what has been accomplished. Address whether the rules are 

necessary, adequate, reasonable, efficient, understandable and 

responsive to the purposes for which they were promulgated, and 

explain why. 

7. The Social Impact statement for the proposed read option 

must include the following: 

a. An explanation of the past social effect of the rules and 

how they have affected the public. Discuss whether the social 

conditions which existed at the time of the original adoption of the 
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rules still exist. If the social conditions have changed, how will the 

changes affect the necessity and operation of the rules. 

b. A discussion of the public and any other entity which 

may be affected by the chapter, how they are affected and why and 

what is the impact. _Explain how this has been assessed. 

c. A discussion of the range and scope of the rules on the 

public, explaining the number of people and/or agencies involved. 

d. What the interested or affected public's reaction to the 

rules has been. 

e. A discussion of what would happen if the chapter is not 

readopted. 

8. The Economic Impact statement for the proposed 

readoption must include the following. 

a. An explanation of the economic impact of the rules. 

What methods have been used to assess the economic impact? Upon 

whom do the rules impact economically? Provide figures, if possible. 

b. An explanation of the past economic impact of the rules 

and whether economic conditions of the past still prevail. If there have 

been changes, have these changes necessitated changes in the rules 

and have further economic conditions resulted? 

c. If there is a source of funding related to the rules, a 

citation and discussion of how readoption of the rules is necessary to 

the continued economic viability. 
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d. A discussion of what would happen if the chapter is not 

readopted. 

9. The Federal Standard Statement or Analysis must 

address the rules proposed for readoption and any amendments proposed 

(see V.C.2.d, page 24). 

10. The Jobs Impact statement must address the rules 

proposed for readoption and any amendments proposed (see V.C.2.e, page 

26). 

11. The Agriculture Industry Impact statement must address 

the rules proposed for readoption and any amendments proposed (see 

V.C.2.f, page 26). 

12. The Regulatory Flexibility Statement or Analysis must 

address the rules proposed for readoption and any amendments proposed 

(see V.C.2.g, page 26). 

13. The Smart Growth Impact statement must address the 

rules proposed for readoption and any amendments proposed (see V.C.2.h, 

page 30). 

IX. Special situations and rulemaking procedures 

A. Emergency adoptions (N.J.S.A. 52:14B-4(c)) 

1. An emergency adoption departs from the normal 

rulemaking requirements of the Administrative Procedure Act in that the 30-

day public comment period is suspended and an agency may adopt the rules 

without prior notice if the agency finds that an imminent peril to the public 
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health, safety or welfare exists which warrants suspension of prior notice. 

(See N.J.S.A. 52: 148-4(c) and N.J.A.C. 1 :30-6.5.) 

2. An emergency adoption is effective for 60 days upon filing 

with the Office of Administrative Law. This period may be extended if each 

house of the Legislature passes a resolution concurring its extension for a 

period of not more than 60 days. The adoption cannot be effective for more 

than 120 days unless repromulgated in accordance with normal rulemaking 

procedures. (See N.J.S.A. 52:148-4(c).) 

3. If the agency wishes to continue the provisions of the 

emergency rule effective beyond the 60-day period, it may concurrently 

propose the rule at the time the emergency adoption is filed. This procedure 

conforms to the normal rulemaking process, and thereby triggers the 

"opportunity to be heard" feature of the Administrative Procedure Act. If the 

agency intends to retain the rule beyond the 60-day emergency period, the 

notice of emergency adoption must state that the rule is being proposed 

concurrently. Most emergency rule adoptions are submitted with a 

concurrent proposal. (See Example S in Appendix.) 

a. The concurrent proposal must be readopted and its 

notice of readoption filed with the OAL no later than the 60th day of the 

emergency period, in order to continue in effect the provisions of the 

emergency rule(s). If an agency decides not to adopt the concurre,nt 

proposal prior to the expiration of the emergency rule, the "pre-emergency" 

text of the rule(s), if any, automatically revives, provided that the pre­

emergency text has not expired. (See Example T in Appendix.) 

b. The adoption of the concurrent proposal is effective 

upon filing with the OAL, unless it is filed after the expiration date of 

the emergency adoption, in which case, the readoption is effective 

upon publication of the adoption notice in the New Jersey Register. It 
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is important that the readoption be filed with the Office of 

Administrative Law before the expiration of the emergency rule, to 

eliminate the possibility of a gap in the effectiveness of the rule. It is 

strongly advised that adoption of a concurrent proposal be hand 

delivered to the Office of Administrative Law. No court has as yet 

determined the legal effect of a rule that has "gapped" between the 

expiration of the emergency adoption and the adoption of the 

concurrent proposal. Any changes upon adoption to the readopted 

concurrent rules are effective upon publication. 

4. As with proposal and adoption notices, an emergency 

adoption and concurrent proposal takes the form of a notice and includes an 

informational heading, comment deadline and recipient information, an 

introductory paragraph explaining the nature of the emergency adoption and 

concurrent proposal, a Summary, a Social Impact, an Economic Impact, a 

Federal Standards Statement or Analysis, a Jobs . Impact, an Agriculture 

Industry Impact, a Regulatory Flexibility Statement or Analysis, a Smart 

Growth Impact and the rule text. The Certificate of Proposal, Adoption and 

Promulgation must also be filed, with Section II, parts (c) (if appropriate), 

(g), (h), (i) and (j) completed. (See Examples Rand S in Appendix.) 

5. An emergency adoption must comply with the 

requirements of the normal adoption procedure. The documents which must 

be filed for an emergency adoption are: 

a. A Certificate of Proposal, Adoption and Promulgation 

signed by the agency head. 

b. A written statement specifically describing the reasons 

for the agency head's finding that there is an imminent peril and that 

the peril necessitates emergency proceedings. The specific reasons 

must contain facts upon which a reasonable person could conclude 
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the existence and nature or the harm to the public which necessitates 

immediate rulemaking action or which would result if normal 

rulemaking requirements were complied with. The justification for the 

emergency adoption must not be merely conclusionary statements or 

repetition of statutory language. Specific reasons may include the 

immediate need to conform rules to the requirements of Federal or 

State statutes, Federal regulations, or court orders (N.J.A.C. 1 :30-

6.5). (See Example S1 in Appendix.); 

c. A signed statement from the Governor concurring with 

the existence of an imminent peril justifying emergency rulemaking. 

(See Example S2 in Appendix.); 

d. The text of the emergency rule(s) (and, if appropriate, 

the text necessary for a concurrent proposal); and 

e. The expiration date of the rule(s). 

6. The emergency rule(s) may not be readopted as an 

emergency adoption. (See IX.A.2 above, page 66) 

7. Upon filing with the Office of Administrative Law, the 

Division of Administrative Rules will transmit a copy of the Certificate of 

Proposal, Adoption and Promulgation, the Governor's signed statement, and 

a copy of the emergency adoption to the Office of Legislative Services. 

8. Special adoptions 

From time to time in enabling legislation, the Legislature has 

authorized an agency head or promulgating entity to adopt rules to effect the 

purposes of the legislation, which rules are to be effective, without being 
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proposed, immediately upon filing of the notice of adoption with the OAL. 

See, for example, P.L. 2000, c. 116, §2. The OAL has designated such 

rulemakings "special adoptions." 

In some cases, the special adopted rules continue as an 

effective part of the chapter(s) of which they are a part without further 

agency action. (See Example U in Appendix.) In other cases, the enabling 

legislation esta_blishes a specific duration for the special adopted rules, 

typically six months or one year, thus requiring them to be proposed and 

adopted in the normal course of rulemaking for the rules to be permanently 

effective, subject only to the chapter "sunset" requirements (see VIII, p. 60). 

Agencies may accomplish this proposal and permanent adoption of the 

special adopted rules by utilizing a separate notice of proposal to be 

followed by a notice of adoption, or by concurrently proposing the permanent 

adoption of the special adopted rules in the notice of special adoption. (See 

Example V in the Appendix.) As with the concurrent proposal of emergency 

adopted rules (see IX.A, p. 65), if the notice of adoption for the proposed 

"special" rules is submitted to the OAL on or before the expiration date of the 

special adopted rules, the adopted rules are effective upon filing and the 

rules continue uninterrupted in effect. If the notice of adoption for the 

proposed "special" rules is submitted to the OAL after the expiration of the 

special adopted rules, a "gap" in the rules' effectiveness occurs between that 

expiration date and the effective date of the adopted proposed rules, which 

is the New Jersey Register publication date of the notice of adoption of the 

proposal. No court has as yet determined the legal effect of a rule that has 

"gapped" between the expiration of the special adoption and the adoption of 

the rules' permanent proposal. Any changes upon adoption to the rules are 

effective upon publication of the notice of adoption. 

c.· Petition for rulemaking (N.J.S.A. 52:14B-4(f) and N.J.A.C. 1 :30-

4) 
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1. N.J.S.A. 52:14B-4(f) provides that an interested person 

may petition an agency to promulgate, amend or repeal a rule. When a 

person petitions an agency to begin a rulemaking proceeding, the agency 

must file a notice of receipt of petition for rulemaking with the Office of 

Administrative Law for publication in the New Jersey Register within 15 days 

of receipt of the petition. (See Example W in Appendix.) The notice of receipt 

of petition must include the following: 

a. The date the petition was received by the agency; 

b. The name of the petitioner; 

c. The substance or nature of the rulemaking action which 

is requested; 

d. The problem or purpose behind the request; and 

e. The date the petition was received. 

2. Within 60 days of receipt of the petition, the agency shall 

mail to the petitioner and file with the Office of Administrative Law for 

publication, a notice of action on the petition which includes: 

a. The name of the petitioner; 

b. The New Jersey Register citation for the notice of 

receipt of petition; 

c. The signature of the agency head, signifying that the 

petition was considered pursuant to law; 

d. The nature or substance of the agency action on the 
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petition; and 

e. Briefly, the reasons for the agency action. 

3. Agency action on a petition may include: 

a. Denial, in which case the agency shall provide a written 

statement of its reasons to the petitioner and include such reasons in 

its notice of action. (See Example X in Appendix.); 

b. Granting of the petition and initiation of a rulemaking 

proceeding within 90 days. (See Example Yin Appendix.); or 

c. Referral of the matter for further deliberations, the 

nature of which shall be specified to the petitioner and in the notice of 

action, and which shall conclude within 90 days of the referral. Upon 

conclusion of such further deliberations, the agency shall either deny 

or grant the petition. If the petition is granted, the agency shall initiate 

a rulemaking proceeding within 90 days. The agency shall inform the 

petitioner of the results of any such deliberations and those results 

must be submitted to the Office of Administrative Law for publication in 

the New Jersey Register. (See Example Z in Appendix.) 

4. If an agency fails to act in accordance with the time frames set 

forth in IX.B.2 and 3 above (see N.J.A.C. 1 :30-4.2(a)), the petitioner may request, in 

writing, a public hearing on the petition by submitting a request to the Director of the 

Office of Administrative Law. 

a. Upon receipt of a request for a hearing, the Director shall 

order a public hearing on the rulemaking petition. The Director shall provide 

the agency with a notice of the Director's intent to hold the public hearing if 

the agency does not. 
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b. If the agency does not provide notjce of a public hearing 

within 15 days of issuance of the Director's notice, the Director shall 

schedule a public hearing to be conducted by the Office of Administrative 

Law. Notice of that hearing shall be provided to the petitioner and the public 

at least 15 days prior to the hearing. 

c. If the public hearing is held by the Office of Administrative 

Law, it shall be conducted by an administrative law judge, a person on 

assignment from another agency, a person from the Office of Administrative 

Law assigned pursuant to N.J.S.A. 52:14F-5, or an independent contractor 

assigned by the Director. 

d. The petitioner and the agency shall participate in the public 

hearing and shall present a summary of their positions on the petition and a 

summary of the factual information on which their positions on the petition 

are based and shall respond to questions posed by any interested party. The 

hearing procedure shall otherwise be consistent with the requirements for the 

conduct of a public hearing as prescribed in N.J.A.C. 1 :30-5.5(d), except that 

the person assigned to conduct the hearing shall make a report summarizing 

the factual record presented and the arguments for and against proceeding 

with a rule proposal based upon the petition. 

e. The report shall be filed with the agency and delivered or 

mailed to the petitioner. A copy of the report sh~II be filed with the Legislature 

along with the petition for rulemaking. 

5. Each agency is required to prescribe by rule the form in 

which a petition must be submitted and the procedures which a petitioner 

must follow for submitting a petition to the agency. 

a. In Town of Secaucus v. Hackensack Meadowlands 
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Development Commission et al, (0kt. Nos. A-1395-85TI and A-962-

85TI ), decided December 2, 1986, the Appellate Division held that a 

request for zoning change, submitted in the form of a letter from a 

town clerk to the Hackensack Meadowlands Development Commission 

(HMDC), constituted a petition for the rule change. The court noted 

that HMDC's failure to promulgate a rule on petitions did not relieve 

the agency of its duty to comply with N.J.S.A. 52:148-4(f). 

D. Organizational rules (N.J.S.A. 52:14B-4(b)) 

1. Each agency is required to adopt a rule which describes 

its organization and structure. The rule must state the agency's method of 

operation and the manner in which the public may obtain information, 

applications or forms. 

2. Organizational rules may be adopted by an agency 

without prior notice or hearing and are effective upon filing with the Office of 

Administrative Law. (See Example AA in Appendix) 

E. Public notices 

1. State agencies may use the New Jersey Register as a 

means to disseminate information and notices to the public. (See Example 

BB in Appendix.) 

2. Public notices must be submitted by the deadline for 

adoption notices, unless they are related to an outstanding proposal, in 

which case, they must be submitted by the proposal deadline. An original 

and two copies of the public notice are required, signed by the agency head 

or other individual authorized to sign. 

3. If the notice contains a deadline or time frame for public 
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comment or action, the publication date of and deadline dates for the New 

Jersey Register should be carefully considered to ensure that the notice to 

the public will be timely. 

4. Grant programs: P.L. 1987, c. 7 (N.J.S.A. 52:14-34.4 et 

seq.) requires each agency which awards Federal or State grant funds to 

publish notice regarding the availability of these funds in the Register or an 

appropriate publication of the agency. This grant notice is published in the 

Public Notice section of the New Jersey Register and shall include: 

a. The name of the grant program; 

b. The purpose of the program; 

c. The amount of money in the program; 

d. Groups or entities which may apply for funding under 

the program; 

e. Qualifications of an applicant to be considered for the 

program; 

f. The procedure for eligible entities to apply for grant 

funds; 

g. The address of the division, office or official receiving 

the application; 

h. The deadlines by which applications must be 

submitted; and 

i. The date by which applicants shall be notified. (See 
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Example CC in Appendix.) 

Agencies which utilize a publication other than the New Jersey 

Register to provide notice of grants shall publish in the New Jersey Register, 

at least semi-annually, the name of the other publication; the volume and 

issue; catalogue number, series · and number, or other identification or the 

specific publication; and address of the distributor of the publication. 

X. Standard of clarity 

A. Standard of clarity (see N.J.S.A. 52:148-4.1 a.b through d and 

N.J.A.C. 1 :30-2.1 ): In order to be accepted for filing, a document shall be written in 

a reasonably simple and understandable manner which is easily readable. 

1. The document shall be drafted to provide adequate notice to: 

a. Affected persons; and 

b. Interested persons with some subject matter expertise. 

2. The document shall conform to commonly accepted principles 

of grammar. 

3. The document shall contain sentences that are as short as 

practical, and be organized in a sensible manner. 

4. The document shall not contain double negatives, confusing 

cross-references, convoluted phrasing or unreasonably complex language. 

5. Terms of art and words with multiple meanings that may be 

misinterpreted shall be defined. 
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6. The document shall be sufficiently complete and informative as 

to permit the public to understand accurately and plainly the legal authority, 

purposes and expected consequences of the adoption, readoption or amendment of 

the rule. 

B. . Any rule activity or notice which does not comply with the 

standard of clarity set forth in X.A above (N.J.A.C. 1 :30-2.1 (a)) shall be subject to 

the provisions of N.J.A.C. 1 :30-1.12. 

C. The provisions of X.A above (N.J.A.C. 1 :30-2.1 (a)) shall not 

apply to any rule that a State agency adopts to conform to a model code, Federal 

rule, interstate agreement or other similar regulatory measure not written by the 

State agency but incorporated into a rule. The State agency shall include in the 

Summary of the notice of proposal for such rule a description of the rule which 

complies with X.A above (N.J.A.C. 1 :30-2.1 (a)). For a regulatory measure 

incorporated by reference, as amended and supplemented, into a rule, in 

accordance with N.J.A.C. 1 :30-2.2(c)1 ii (see V.C.3.g, page 35), the requirement for 

a notice of proposal Summary description in compliance with X.A above (N.J.A.C. 

1 :30-2.1 (a)) shall apply only to the notice of proposal in which the initial 

incorporation by reference was proposed. 

D. The Governor may, u pan written request of a State agency, 

waive the requirements of this section with respect to the readoption, without 

amendment, of any rule or provision of a rule. 

XI. Editorial specifications 

A. Codification of rules: As an integral element of rule drafting, the 

codifying process is often an overlooked element. Consideration of the flow 

of rules should be the starting point of rule drafting and not simply an 
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afterthought since a rule structure can have considerable impact upon the 

way in which rules are applied - either uniformly or haphazardly - and how 

they are referenced and indexed. By statute, the OAL has the authority to 

determine the codification of rules (N.J.S.A. 52:14B-7(f)). 

1. The New Jersey Administrative Code is divided and cited 

by title, chapter, subchapter, section, subsection, paragraph and 

subparagraph. As an example, N.J.A.C. 1 :1-1.1 (a)1 i denotes title 1, chapter 

1, subchapter 1, section 1, subsection (a), paragraph 1, subparagraph i. 

Rules should not be codified below the level of the subparagraph. Ideally, 

the section (N.J.A.C. 1:1-1.1) is the basic unit of a rule and addresses a 

single regulatory concern. One or more sections constitute a subchapter 

(N.J.A.C. 1 :1-1 ). The subchapte.r addresses a broader area of regulation and 

is generally a major subdivision of a particular agency program or statutorily­

designated power. If carefully organized, subchapters aid the rule user by 

leading from rules of general applicability to more specific areas of 

regulation, and by setting the order of compliance to a body of rules - what 

should be done first, and when. Finally, the chapter (N.J.A.C. 1 :1) is the unit 

of authority for all the rules promulgated for a specific agency program or 

regulatory area. (See Example EE in Appendix.) 

2. Internal citations to N.J.A.C.: New Jersey Administrative 

Code citations should be specific, since an exact citation is always 

preferable to "these rules." Use the following examples as a guide to internal 

citing. 

a. When referring from one section to another, use the 

referenced section's full Administrative Code citation. Be as specific 

as necessary. For example, " ... according to the requirements of 

N.J.A.C. 1 :30-2.4(b)2." 

b. When referring to an element within the same section, 
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use the following format: 

(d) below (or above) 

(a) above 

(c)2i below (or above) 

c. Do not precede a citation with the term "subsection," 

"paragraph" or "subparagraph," unless the citation begins a sentence: 

Subsection (e) below applies when .. . 

Subparagraph (d)3iv above refers to .. . 

d. In referring to an Administrative Code chapter, 

subchapter or consecutive series of sections in the Administrative 

Code or New Jersey Register, the "et seq." form is not used; instead, 

the chapter, subchapter or series is cited directly, for example, 

N.J.A.C. 1 :30, N.J.A.C. 1 :30-3, and N.J.A.C. 1 :30-5.3 through 5.7. 

3. Cross-reference tables in large-scale recodification: 

a. In the event an agency seeks to recodify a large body 

of rules, for example, recodifying an entire chapter to a new cite in the 

New Jersey Administrative Code, the agency must submit a cross­

reference table along with the proposal notice. The table must show 

·the current citation of the rule(s) and the new recodified citation. The 

OAL will publish the table as part of the proposal notice and keep a 

copy on file for public reference. By providing this table, the agency 

helps to insure the rules are readily located in their new location in the 

Code. 

Example of a cross-reference table: 
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Old Citation 

5:23-4.6(a) 

5:23-4.6(b) 

5:23-4.7 

5:23-4.B(a) 

New Citation 

5:23-4.12 

5:23-4.13 

5:23-4.16 

5:23-4.17 

************************************************************** 

b. An agency which seeks simply to recodify rules may 

submit a notice of administrative changes regarding the recodification 

for publication in the New Jersey Register. It is recommended that an 

agency consult with the Division of Administrative Rules prior to 

undertaking a recodification through a notice of administrative 

changes. 

c. If an agency is also amending rules (beyond cross­

reference changes necessitated by the recodification or other 

revisions that could be made as administrative changes (see N.J.A.C. 

1 :30-2. 7)), then the recodification becomes part of a notice of proposal 

rather than a notice of administrative changes. In both instances, an 

agency must submit a cross-reference table of old and new citations 

for publication in the Register. 

B. Section format and style 

1. Purpose, scope, and definitions: A series of rules will 

constitute a chapter or a subchapter should begin with sections covering 

purpose, scope, and definitions. 
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a. Purpose: This section should state the reason the rules 

are promulgated, for example: 

"The rules are designed to promote the preservation and 

restoration of health, the prevention of disease and disability, and the 

provision of therapeutic care and rehabilitation of the general public by 

home health agencies." 

"The rules are designed to promote the provision of 

mental health services to clients who cannot or will not effectively 

access the traditional mental health programs." 

b. Scope: This section should state what is covered and 

who is regulated by the rules, for example: 

"This subchapter establishes reporting and notice 

procedures concerning the discharge of hazardous substances to be 

followed by industrial establishments, the governing bodies of 

municipalities, local boards of health, and the Department pursuant to 

N.J.S.A. 13K:1-15 et seq." 

"This subchapter establishes reporting requirements for 

all agencies receiving financial assistance through the Department." 

"This subchapter covers the licensure of voluntary, 

governmental, hospital-based, proprietary and combination home 

health agencies, and provide quantifiable minimal requirements for the 

organization, staffing, and operation of home health agencies." 

c. Definitions: Definitions should be provided for the 

important words or terms used in the rules. Regulatory directives 

cannot be used in definitions, but should be placed in the appropriate 
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section of the rules. For example, a definition might include a 

description of a social worker; however, the tasks required of the 

social worker, with degree and experience requirements, must be 

delineated in another section of the rules. Definitions shall be 

arranged in alphabetical order and follow the form found in the 

definitions for this manual (see II, page 9). 

2. A section heading is not rule text: The subject of a rule 

must be repeated in the text. 

Avoid: 1: 1-1.1 Due dates for taxes 

(a) They are due ... 

Use: 1:1-1.1 Due dates for taxes 

(a) Taxes are due ... 

3. "Tag lines," that is a descriptive phrase followed by a 

period or colon appearing at the beginning of a section element, are not 

used in the Code. The form of a "tag line" is also not appropriate for use as a 

section element by itself (for example, "(d) Application requirements."; 

instead use the narrative "(d) Application requirements are as follows:".) 

4. A section should be a specific rule that accomplishes a 

specific purpose. Each subsection of a section should contain a single idea, 

obligation or directive, and should make sense when read individually. 

Therefore, do not use pronouns which refer to other subsections. 

Avoid: (a) The license renewal fee is $30.00 annually. 

(b) It is payable upon application for license 

renewal. 

Use: (a) The license renewal fee is $30.00 annually. 

(b) The license renewal fee is payable upon 

application of license renewal. 
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5. Use of "shall": The use of "shall" with an inappropriate 

subject creates a false imperative; only a person or entity can be obligated 

to act. 

Avoid: The authorized manual shall include rules on fund 

raising. 

Use: The director shall compile a manual that includes 

rules on fund raising. 

Or, if the manual already exists: The authorized manual 

includes rules on fund raising. 

6. Use of "should": As it only indicates a recommendation, 

"should" is not to be used to impose a requirement or obligation; use "shall" 

instead. 

7. Present tense: Generally, use the present tense since a 

rule of continuing effect speaks at the time it is applied, not when drafted or 

promulgated. 

Avoid: The fees will be payable on the first of the 

year. 

Use: The fees are payable on the first of the year. 

8. Active voice: Use the active voice. 

Avoid: An annual renewal fee of $30.00 shall be 

paid by each licensee. 

Use: Each licensee shall pay an annual renewal 

fee of $30.00. 

9. The affirmative: Express an obligation in the affirmative. 

82 



Avoid: The director shall not allow smoking in the 

storerooms. 

Use: The director shall prohibit smoking in the 

storerooms. 

10. The singular: To avoid ambiguity, use the singular form of 

a noun. 

Avoid: Employees are responsible to their immediate 

supervisors. 

Use: Each employee is responsible to his or her 

immediate supervisor. 

11. Key words: Do not use different words to express the 

same idea or thing. 

Do not use about "bug spray" or "vegetable dust" when 

the subject of regulation is "insecticide," unless the term is being 

defined. 

Do not use the same word to express different ideas or 

things. 

12. Footnotes: Footnotes may only be used to notate tabular 

regulatory material. In narrative rule text, explanatory or ancillary material is 

to be included in the rule text itself, possibly codified at an inferior level. 

13. Time context: Do not use terms subject to more than one 

meaning in placing an authority in time, such as "current" or "most recent." 

Avoid: Construction shall be in accordance with the 
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current BOCA Code. 

Use: Construction shall be in accordance with the BOCA 

Code in affect at the time of construction. 

For a fuller discussion of rule drafting principles, see the 

Federal Register, Legal Drafting Style Manual. 

C. General style notes 

1. Abbreviations: Generally, abbreviations are not used in 

text. However, agency initials or acronyms are permissible if previously 

defined, preferably within each subchapter where used. Abbreviations in 

quoted material should be explained. 

2. Symbols: Except for the dollar sign and commonly used 

scientific and technical designations, symbols are not used in text. For clarity 

and brevity, symbols are acceptable in charts and graphs. 

3. Numbers in text: Generally, whole numbers from one 

through nine are expressed in alphabetic form , and numbers 10 and above 

in numerical form. If a number is the first word of a sentence, the alphabetic 

form is always used. 

a. Fractions are numerical for measurements, percentages and 

weights (3/4 percent, 1 /2 pound), but alphabetic for general, non­

specific references (one-half day, one-third full). 

b. Mixed numbers (2 3/8) and decimals (0.333) are always 

numerical. 

c. Sums of money are expressed numerically, preceded by a 

dollar sign ($10.00, $0.50); the "cents" decimal (.00) is included only 
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in whole dollar amounts below $1,000. Whole amounts of one million 

dollars or more may be expressed either numerically ($1,500,000) or 

by a combination of numbers and words ($1.5 million). 

d. Percentages, depending on the amount, can be either 

numerical or alphabetic (three percent, 3 1 /2 percent, 10 percent); the 

percent symbol (%) is not used. 

e. Time and dates are expressed numerically: 9:45 A.M., 10:00 

P.M .; May 1, 1985. If a date is nonspecific, the following form is used: 

License renewals are due by the 15th day of each month. 

But: License renewals are due by June 15 of each year. 

f. Time spans are expressed in words (Monday through Friday, 

July 1 through December 31 ), as opposed to using hyphens (Monday 

- Friday, July 1 through. December 31 ). 

4. Capitalization: Do not capitalize solely for emphasis. 

Generally, only the exact title of an agency, program or official is capitalized. 

5. Spelling: Use the preferred forms given in either 

Webster's New Collegiate Dictionary or the American Heritage Dictionary of 

the English Language (this dictionary has grammar usage notes). 

6. Citations should be in accepted legal form such N.J.S.A., 

N.J.A.C., CFR, or U.S.C., and must be complete. The reader should be able 

to find the cited text easily. Reference to the names of acts, departmental 

publications, or other documents which are not readily accessible, is 

unacceptable. Commonly used names of acts or laws, with the appropriate 

N.J.S.A., CFR, or U.S.C. citations, may be used where this practice will aid 

the reader in understanding the text , of the rule(s). If the legislation being 
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discussed cannot readily be cited in a codified form due to its affecting 

numerous, diverse provisions, the legislation may be referenced by the "P .L. 

[year], c. [number]" form for New Jersey acts and the "Pub. L. [Congress]­

[number]" for Federal acts. 

D. Publication deadlines 

Proposal and adoption deadlines are established annually for 

the New Jersey Register. (See Example HH in Appendix.) Each rulemaking 

agency receives a copy of the yearly publication schedule containing these 

deadlines, and the schedule is posted on the OAL's web site 

www.state.nj.us/oal under "Rules." Additionally, each Register contains the 

deadlines of the next four issues. This information may be found at the end 

of the table of contents in each New Jersey Register. 
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NOTICE OF PROPOSAL (PROPOSED REPEAL AND NEW 

RULES) 

NOTICE OF PROPOSAL (PROPOSED READOPTION) 

NOTICE OF PROPOSAL (PROPOSED READOPTION WITH 

AMENDMENTS) 

NOTICE OF PROPOSAL (REPROPOSAL)* 

NOTICE OF ADOPTION (ADOPTED AMENDMENTS · 

WITHOUTCHANGE) 

NOTICE OF ADOPTION (ADOPTED AMENDMENT WITH 

CHANGES) 

NOTICE OF ADOPTION (ADOPTED NEW RULES WITHOUT 

CHANGE)* 

NOTICE OF ADOPTION (ADOPTED NEW RULES WITH 

CHANGES) 
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EXAMPLE 51 

EXAMPLE 52 

EXAMPLE T 

EXAMPLE U 

EXAMPLE V 

EXAMPLEW 

EXAMPLE X 

EXAMPLE Y 

EXAMPLEZ 

EXAMPLE AA 

EXAMPLE BB 

EXAMPLE CC 

EXAMPLE DD 

EXAMPLE EE 

EXAMPLE FF 

EXAMPLE GG 

EXAMPLE HH 

AGENCY STATEMENT OF IMMINENT PERIL 

GOVERNOR'S CONCURRENCE OF IMMINENT PERIL 

NOTICE OF ADOPTION OF CONCURRENT PROPOSAL 

NOTICE OF SPECIAL ADOPTION* 

NOTICE OF SPECIAL ADOPTION AND CONCURRENT 

PROPOSAL 

NOTICE OF RECIEPT OF PETITION FOR RULEMAKING 

NOTICE OF ACTION ON PETITION - DENIAL 

NOTICE OF ACTION ON PETITION - GRANTED 

NOTICE OF ACTION ON PETITION - REFERRAL FOR 

FURTHER DELIBERATIONS 

NOTICE OF ADOPTION (ORGANIZATIONAL RULES) 

PUBLIC NOTICE 

NOTICE OF AVAILABILITY OF GRANTS 

ADDITIONAL NOTICE - LAW JOURNAL 

NEW JERSEY ADMINISTRATIVE CODE FORMAT 

CHAPTER HEADNOTES AND TABLE OF CONTENTS 

SECTION CASE NOTES 

2002 NEW JERSEY REGISTER PUBLICATION SCHEDULE 

*This Example is an excerpt from a notice, omitting text not relevant to this 

Example's purpose. The omission of such text is noted by the presence of an 

ellipsis ( ... ). 

**This Example appears at 65 percent of its actual legal paper size (8 1 /2 by 14 

inches). 
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EXAMPLE A 

EDUCATION 

(a) 
STATE BOARD OF EDUCATION 
Notice of Pre-Proposal 

Lictnsinc and Prortssional Otvtlopmtnt Discuuioa Paper 

Dtctmbtr 200 I 

In Seplember 2000. the State Board of Education re-.iewed the initial 
Licensing and Professio~l Development D1scu.ss1on Paper. The paper 
highlighted criucal issues lhat needed to be addressed ,n the 
comprehensive re-.iew of the Licensing and Professional Developmenl 
Administrative Code. It ,u.s d1ssem1nated 10 all education st.Heholders 1n 
an effort to solicit comments and recommc~tions. The hundreds of 
responses received emphasize lhe far-reaching impact and comple,ucy o( 

these regulations. affecung every public: school teaching staff member 
and administrator in proV1d1ng a quality educa.tion to all students. 

Since that paper was disseminaled. the Office of Lic:ensin1 and 
Credentials staff irut1ated a comprehensive rev,cw of the licensing 
regulauons. To detemunc needed ctanges. each section of the Code was 
e-.·aluated for its relevance lo current practice and demands in public 
education. and lo assure •ts alignment with ~ew Jersey's standMds-based 

• reform. This process has also included a revie-A· of the public comment 
· generated by lhc paper. focus ,roup recommendations on specific 
certificate areas. research on national trends abou1 quaJicy educauon 
preparauon and professional development efforts, and inpul from key 
stakeholders on a vancry of issues. 

This second discussion paper summanzes the most 1mporunt issues 
1denufied 1n this comprehensive review process and proV1dcs direcuon 
about how the department is plaMing co address them 1n the 
Adm1n1strative Code. This paper w,11 also be Wldely disscmimted to 
soltcn additioml input about the issues in preparauon for prescntauon of 
the regulations to the State Board plaMed for Apnl 2002. 

The overarctung 1011 1u1ding the code revie-.-, process is IO ensure that all 
profess1oml educators arc prepared 10 meet the c:tullenges o( edi,catina 
~cw Jersey's students for si,ccess ,n the 21st century. To meet this 1oal. 
this paper presents tive cnuc:al categones of potenual ctun1e now under 
con.s1dcrauon. These include: ahsn,ncnt of the Code 10 standa.rds-bued 
reform: development o( provmon.s that cwnce the quality o( ccachin1 
and leamin1: ancnuon to professional preparauon procnms: 
recommcndauons for c:en1 tic ate changes: ind re-.is,ons that unprove 
opcral10NI upecLS of the Code . 

.L Sr,ndards-bflfd rdorm 

Through the Core Curriculum Content Stancbrds. the State Board of 
Educauon determined the stancbrds for 1denufytng -.·tut public school 
students should know and be able lo demonstrate when thC'lr pubhc 
edYCation 1s completed. Tbe ahsnmcnt o( edi,cator licms1n1 and 
professional development with the staimrds and other aspects o( the 
reform 1s necessary to ensure that all educators arc prepared ID provide 
the quahry 1nsuucuon and support needed lo f ac,lttate public school 
students· atta1M1cnt o( the stancbrds. In order to suppon thas effort. the 
Department ,s c:ons,dmng lhc follow1n1: 

A/if" te•di111 cenific111n ttfiJI, rice Core C11rric11/11., Co11tettt 
s,.,,,.,,s. For each content standard area. the 1n.struction1i certificates 
that authorize the holder 10 teach the lop,cs included 1n the standards wtll 
be 1denutied ind alilf'ed. 



Revise the generic pedagogy required of all teachers to include study 
of tire content standards and the application of tire standards to 
instruction. In 1999, the Department convened a panel of educators and 

· other stakeholders who recommended a revision of the generic pedagogy 
that includes emphasis on the Core Curriculum Content Standards and 
other aspects of standards-based refonn. The complete description of this 
generic pedagogy appears as the Appendix to this pre-proposal. 

Develop standards for teaching that focus on the content standards. 
New Jersey is one of only a few states that has not adopted standards for 
teaching that guide teacher preparation programs and other aspects of the 
profession. The Department will explore the development of teaching 
standards with the Professional Teaching Standards Board. These 
standards would ultimately be included in the regulations. In addition, the 
Department will explore a partnership with the National Council for 
Accreditation of Teacher Education (NCA TE) to ensure quality teacher 
education preparation programs at colleges and universities. 

Revise administrator regulations that are aligned with state and 
national standards. New Jersey is taking steps to extend standards-based 
refonn efforts to enhance school leadership . Last spring, New Jersey 
became one of 15 states selected from among 3 7 applicants to receive a 
550,000 design grant from the Council of Chief State School Officers. 
Through the Council ·s State Action for Education Leadership Project 
(SAELP), the Department has initiated a consortium of key policy 
makers to help design an implementation plan to strengthen school 
leadership. State standards to define what a principal and school 
administrator should know and be able to do will be recommended based 
on the adoption or adoption of national Interstate School Leader 
Licensure Consortium (ISLLC) standards in these areas . Preparation 
programs at colleges and universities will be required to be revised to 
reflect these standards. 

Include a professional development subchapter for administrators. The 
Department will propose new regulations requiring professional 
development for school administrators . There is a new emphasis 
nationwide on the need for school leaders to be the instructional leaders 
of the district, capable of spearheading district and school efforts to 
improve student achievement. More than ever, the school leader needs 
ongoing professional development focused on teaching and learning. 
School administrators, including chief school administrators, principals 
and supemsors, will take part in professional development that is 
standards-based, focused on teaching and learning and appropriate to the 
needs of individual administrators within the context of their position in 
the school district. 

b Enhancing the Oualih· of Teaching and Learning 

The regulations currently in effect allow individuals with substandard 
certificates to be assigned to classrooms. These individuals are not fully 
prepared to meet the instructional needs of students, and in some 
circumstances have little or no content preparation. In order to remedy 
this problem, the Department is considering the following revisions to the 
code: 

Eliminate emergency certificates. The regulations governing issuance of 
emergency certificates do not identify any required preparation. The main 
requirement is the documentation of district need and the county 
superintendent's approval. As a result, in areas such as special education, 
bilingual and ESL education, and other areas of shortage, candidates arc 
placed in assignments with little or no preparation. Therefore, the 
Department will recommend the elimination of the emergency certificate. 

Create conditional certificates in areas of need ,.,hert there are teacher 
shortages. The Department will expand the issuance of conditional 
certification, now available only in the area of world languages, to other 
areas where there is a shortage of teachers. A minimum level of 
preparation in the certification field will be required and a limited period 
of time for completion of requirements for standard certification will be 
prescribed. Candidates with no preparation will no longer be issued 
certificates. 

Create limited certificates for foreign teachers to ameliorate teacher 
shortages. The Department will cons ider reinstating the practice of 
issuing certificates with a three-year validity to teachers from other 
countries who meet appropriate requirements. These teachers are 
recruited to teach in New Jersey by approved international agencies that 
work in collaboration with school districts. There is pending State 
legislation that will provide direction in this area . 

Amend the regulations governing county substitute certificates. The 
Department will recommend changing the authorization of the county 
substitute cenificate to prevent misuse of substitute teachers. The existing 
Code pennits a substitute teacher to work for a maximum of 20 days in 
any one classroom. However, it has been the practice in some districts to 
assign county substitute teachers to long-tenn vacancies, removing them 
for one day at the end of 20 days and returning them after the one-day 
absence. This practice does not fully serve the needs of the students. The 
Department will recommend that time limits be developed to preclude the 
continuation 9f this practice. 

The Depanment will consider some flexibility for teachers who hold out­
of-State teaching cenificates, have three years of successful teaching 
experience under the out-of-State cenificate and are eligible for New 
Jersey standard cenification with the exception of the test requirement. 

The Depanment will also recommend completing employment clearances 
prior to issuance of the county substitute cenificate. The State Board of 
Examiners has had to revoke a sizable number of county substitute 
certificates because the holders have criminal convictions that disqualify 
them from public school employment. 

R~ise world l11nguages certificate requirements. All world language 
teachers and all elementary school teachers assigned to teach world 
languages should provide evidence of oral language proficiency and 
complete a course in second language acquisition. 

1: Prof~ssional Preparation Programs 

The State 's commitment to h.igh quality educational programs for all 
stud~nts requires a sound system for delivery of instruction by well­
prepared certified educators . . To that end, the Department must assure 
that educators undergo a consistent, coherent and rigorous program of 
studies. To achieve this goal, the following changes are being considered: 

Revise teaclter preparation programs by: 
• Replacing the existing Boyer topics with the new generic pedagogy 

for State teacher preparation programs, both college preparation 
programs and Alternate Route regional training centers. The new 
pedagogy focuses on preparing new teachers to understand how all 
children can achieve the Core Curriculum Content Standards and to 
implement the standards in the classroom. A strong emphasis is 
placed on providing new teachers with the knowledge of how students 
learn language ans literacy skills, methods of teaching them, and their 
role in the acquisition of knowledge, skills, and anitudes appropriate 
to the area of certification; 

• Allowing college programs to provide more than 30 credits in the 
professional education sequence. The additional credits will permit 
comprehensive professional preparation of pre-service teachers; 

• Developing regulations to govern post-baccalaureate and graduate­
level teacher preparation programs. Currently, the regulations govern 
only baccalaureate programs. The Department has no regulatory 
oversight of post-baccalaureate or graduate teacher preparation 
programs. Representatives from the State's institutions of higher 
education have recommended that regulations be adopted; 

• Expanding Alternate Route preparation program availability to 
include English as a second language. bilingual/bicultural education 
and special education certification. Alternate Route programs have 
not been available to these three certification areas. The number of 
requests for emergency certification in these areas documents the need 
for their inclusion in the alternate program; and 



• Reviewing s~ial education professional preparation programs with 
the intent of reform. It has been 25 years since the regulations in this 
area have been revised. The Department has conducted a major 
review of the professional preparation required of all special 
education teachers to ensure that the regulations are aligned with the 
current research and practice in that field . 

Update educational services preparation programs. After review of 
stakeholder recommendations, the Department will revise the educational 
services preparation programs to align them with national standards 
where appropriate. 

Revamp administrator preparation programs. The Department will 
require colleges and universities to revise administrator programs to meet 
the newly developed State administrator standards. This will likely 
include the adoption of modified Interstate School Leaders Licensure 
Consortium (ISLLC) standards and a State partnership with the National 
Council for Accreditation of Teacher Education (!'iCA TE). 

!: Maior Certificate Changes 

Certification changes are inherent in each of the topics discussed in the 
previous sections of this paper. This section specifically highlights 
proposed changes in certification structure and/or requirements that are 
now under consideration. 

Explore early childhood/elementary grade-level authori:.ations. 
Recognizing that early childhood/elementary school teachers need to have 
levels of content preparation appropriate to the student population being 
taught, the Department is exploring the revision of the current 
certification structure for teaching in preschool through grade eight. The 
goal will be to assure that teachers are prepared to teach the Core 
Curriculum Content Standards at the grade levels to which they are 
assigned. The following options have been suggested: 
• A Preschool through Grade 3 certificate and a Grade 3 through Grade 

8 certificate that would require content preparation in a minimum of 
two of the standards; or 

• A Preschool through Grade 3 certificate, a Kindergarten through 
Grade 5 certificate, and a middle school certificate in specific content 
standards areas. 

Evaluate educational services certificate regulations by: 
• Eliminating the requirements for teaching certificates and experience 

for the student persoMel and educational media certificates. These 
requirements have created artificial barriers to certification in these 
areas. This change will assist in the expansion of reciprocity, 
particularly with the neighboring states of New York and 
Pennsylvania. These states do not require classroom teaching and 
teacher certification as prerequisites to certification as guidance 
counselors and school librarians. In place of the teaching 
requirements, the Department will recommend completion of a 
residency program in a school setting; 

• Updating study requirements for educator preparation programs in 
response to recommendations of major stakeholders, colleges and 
practitioners. The changes will reflect the evolving responsibilities of 
the positions and, where applicable, national standards. For example, 
the current regulations do not require a school psychologist or a 
guidance counselor to hold a master's degree. The Department will 
propose that the master's degree be a minimum entry requirement for 
most educational services certificates: and 

• Creating a certificate .for educational interpreters to meet the needs of 
hearing impaired students in inclusion settings. 

Over/tau/ vocational-technical education by: 
• Aligning the vocational-technical education certificates with the 

United States Department of Education 's 16 Career Clusters; 
• Exploring how to address certificates that are not aligned with the 

Federal Career Clusters; and 

• Investigating structured learning experiences and identifying 
appropriate certificates needed to supervise students in these 
experiences. Structured learning experiences are supemsed 
educational activities designed to provide students with exposure to 
the requirements and responsibilities of specific job titles or job 
groups, and to assist them in gaining employment skills and making 
career and educational decisions. It is important to provide guidance 
through licensing regulations to districts regarding the staffing of 
these experiences. 

Develop new certificates to meet the Cort Curriculum Content 
Standards in the following areas: 
• Teacher of Vocational Arts/Drama-this will allow an experienced 

actor/director to provide career education in a vocational setting; 
• Teacher of Computer Science-currently no certificate is available 

for teaching computer education. This certificate will fill that void; 
• Teacher of Technology Education-existing college programs no 

longer prepare students to be industrial arts teachers. As a result of 
the rapid changes in technology, college programs must prepare 
teachers to instruct students about the design and engineering of 
technological products, systems, and environments and the impact of 
those activities on the individual, society, and natural environment; 

• Teacher of Distance Leaming-this limited certificate will allow 
appropriately prepared out-of-State certified teachers to provide 
instruction via distance learning in under-enrolled or low incidence 
courses offered to satisfy graduation requirements. The Department 
will also explore how certification should be applied to on-line 
educational courses; 

• Teacher of Adult Literacy-this certificate will allow teachers to 
teach literacy and basic skills to adult populations. 

• Teacher of Physics and Teacher of Chemistry-these separate 
certificates will be added to the existing science certificates. Many 
candidates are well prepared in only physics or chemistry. The 
existing certificate, Teacher of Physical Science, allows the holder to 
teach both physics and chemistry. It requires that an applicant have 
academic preparation in both chemistry and physics and pass tests in 
both content areas. As a result, strong candidates prepared exclusively 
in physics or chemistry are precluded from certification. By adding 
the new certificates, the pool of well-prepared candidates to teach 
chemistry or physics will be increased significantly. The Teacher of 
Physical Science certificate will be retained. 

• Teacher of American Sign Language-American Sign Language is a 
recognized world language. A specific certificate will be developed; 
and 

• Educational Interpreter-this certificate will authorize the holder to 
provide interpreting services to deaf or hard of hearing students. 

Upgrt1de tlte require111ents for tlte sdool business ad111inistrator 
cenificote. The Department will require a master's degree or a CPA 
license for school business administrator certification in addition to the 
required areas of study. It is proposed that the study areas will be clearly 
defined in the code language. 

~ Operational Changes 

The following proposed changes will provide the State Board of 
Examiners, the Office of Licensing and Credentials, and the Office of 
Standards and Professional Development with the structure necessary to 
execute their statutory and regulatory responsibilities efficiently. 

Codify all State Board of £.xa,,.iners procedures. The Department will 
change the appeal procedures for performance evaluation after residency 
programs for provisional teachers to eliminate conflicting procedures and 
to provide clarity. In addition, the revised Code will have a provision for 
the voluntary surrender of certificates and a uniform appeal process for 
all State Board of Examiners decisions. 



Drop rl,e term "endorumen, .. (Ind upl"ce it tt1ith .. Certificate." In the 
plst. te:ic ners were issued one certdicate 1n one of three ueu: 
1nstruc :1 onal. educJt1onal services and administrati ve. As a teacher 
completed the requirements for additional specializations w1th1n a 
certdiclte area. endorsements were added to the initial certificate. This is 
no longer the case. lndi-.idual centficates are issued each time an 
educator cams a new special ization. The regulation change will eliminate 
uMecessary confusion. 

Provide Jltxibility to the ]. :5 grade point average requiu,,,e11t. In an 
effort to continue to ensure the quality of the teacher pool. whi le 
addressing the real istic need to build the supply of new teachers, the 
Department is considering the following amendments : 
• Permitting teachers holding teaching certificates from other states, 

who have ;i minimum of three years of successful teaching expenence 
under the certificate, to substitute the certificate and experience for 
the GPA requirement; or 

• Permitting candidates who achieve a 3 .00 GPA 1n the academic major 
as certified by the college/university and an overall 2.50 GPA to 
satisfy the GPA requirement; or 

• Permitting candidates who achieve a 3.00 GPA in the junior and 
senior years of the bachelor's degree program as certified by the 
college'urti versity and an overall 2.50 GPA to satisfy the GPA 
requirement. 

Add a deflnitio11s section to the Code 10 enhance the clarity of tlte 
cltap11r. · 

Include cri11ri11 to allow nonp"blic scltool p•rricip•tion ;,. tlte 
Provisional Te11cher Progra1'f. The Department will recommend that 
nonpublic schools, in which a student can fulfill compulsory school 
attendance requirements and ~t choose to participate in the Provtsional 
Teacher Program. meet the same standards required of public school 
dmricts. These criteria will include such requirements as staff 
cen11ication. fomul agreements between the school and the Department. 
and acceptable teaching assignments for provisional teachers . 

I• summary. this paper provides the direction for the comprehensive 
review of the Licensing and Professional Development Code. The paper 
includes the ma1or relevant comments and ideas that were recei .. ed from 
stakeholders, current research, and the ideas generated from other states 
engaged in standards-based reform. The Depanment encourages 
additional public comment o .. er the next several months. PIHH send 
written comments by February 6, :?002 to Jay Doolan. Acting Assistant 
Corruruss,oner. New Jersey Department of Education, D1vis1on of 
Acadenuc and Cireer Standards. PO Box 500. Trenton. ~J 08625-0500. 
Recommendations w·1II further inform the Department u Code language 
is developed for presentauon to the State Board of Education an Apnl 
2002. 

APPE!'4DIX 

Generic Pedacocical Study Areas 

Recommended by the Certification Review Panel 

1 Standards and their Implementation: Studies designed to build on 
knowledge of New Jersey 's Core C11mculum Content Standards and 
to address their implementation 1n all content areas and all grade 
te .. ·els appropriate to the certification. These studies shall include 
content knowledge. theory and practice of instrucuonal and 
assessment strategies, instructional media, technology. and cumculum 
matenals, and links between standards in different content areas. 

l: learners: Studies designed to foster an understanding of how all 
ciuidren can achieve New Jersey's Core Curriculwn Content 
Standards. including how to address developmental stages and 
different styles in learning, how to manage a clusroom and promote 
student c1V11ity. and how to teach in order to ~xim1ze the 
ach1e-.ement of all students. including lhose who bnng cultural and 
lingu1st1c diversity . those with special needs and the gifted. These 
studies shall include a knowledge of how students learn language arts 

literacy skills . methods of teaching them, and their ro le in the 
acquisition of knowledge, skills. and attitudes approprme to the area 
of ceni tication. 

1 Tuching 11 • Profession: Studies designed to foster understanding 
of how one becomes an effective teacher, including commitment to 
the principle that all students can team, the importance of renective 
plaMing and practice. the imponance of collaborative and mentoring 
relationships, the perspective of life-long teaming and professional 
development, the advocacy of best practice, and the development of 
professional and ethical behavior. 

!: The Schools and the Communitv: Studies des igned to foster an 
understanding of the broader context in which education takes place. 
including the role of schools in promoting civic and cml 
responsibilities in a democratic society, current issues in education. 
and how to strengthen the involvement of famil ies and community in 

education. 



EXAMPLE B 

(a) 
DIVISION OF HOUSING AND COMMUNITY 

RESOURCES 
Notice of Pre-proposal 
Individual Development Accounts 
N.J.A.C. 5:46 

Takt aotiet that, pursuant to P.L. 2001. c.93 , approved May 10, 2001, the 
Department of Community Affairs 1s required to adopt n,les cstabhshina 1he 
Individual Development Accounts prognm. Under this pro,ram. Federal 
funds will be used to provide incentives to low income wasc earners to save 
some of their income for future use in purchase of housin1, h11hcr education 
or business formation. TI,c Department will work with community-based 
or1anizations to implement the prognm. Part1cipants will be eli11ble to 
receive match ins funds of up to SI .500 per year. 

In order to obtain maximum input from the public, the Department 1s 
subminin1 iu cuJTent draft proposal as a pre-proposal. Commcnu on the pre­
proposal should be sent on or before July I 8, 2001 10: 

Mary Ann Barkus 
IDA Program Administrator 
Department of Conmuruty Affairs 
Division of Housing and Community Resources 
PO Box 806 
Trenton,NJ08625-0806 
Fu: (609) 633-6729 

Fall cur of the pre-proposed new rules follows : 

CHAPTER 46 
INOJVIDUAL DEVELOPME~T ACCOLfl';TS 

SUBCHAPTER I. GENERAL PROVISIONS 

5:46-1.1 Title, scope; purpose 
(a) This chapter shall be known as the .. New Jmey Individual 

Development Account Program Rules." 
(b) The scope of th.is chapter includes the following: 
I. Policies concerning the establishment of indivtdual development 

accounts; 
2. Minimwn standards for economic literacy education; 
3. Selection criteria and requirements for panicipating communiry­

bascd organizations; and 
4. Elisibiliry criteria for indivtdual panicipants. 
(c) This chapter is intended lO facilitate fair and efficient 

implemenLltion of the New Jersey lndivtdual Development Account Act, 
P.L. 2001, c.93, NJ.S.A. 44: 10-86 et seq., so that all elisible individuals 
will have an opponunity lO esublish indivtdual development accounts 
with S&.ate wist.ance, lO the extent that fundin1 will permit. 

5:46-1.2 Definitions 
(a) All definitions set fonh in section 3 of the New Jersey lndivtdual 

Development Account Act shall be applicable to this chapter. 
.. Account holder" means a person who is the owner of an indivtdual 

development account 
.. Commissioner" means the Commi"ioner of Commurtiry Affairs. 
.. Community-based organization" means a not-for-profit organization 

described in section 50l(c)(3) of the Internal Revenue Code of 1986 (26 
U.S.C. f501(cX3)) and exempt from taxation under section 501(a) o(the 
lnlefflll Revenue Code of 1986 (26 U.S.C. §501(a)). that is approved by 

the Commissioner to implement the New Jersey lndivtdual Development 
Account Program established under the Act 

"Department" means the Depanmcnt of Community Affairs. 
"Economic literacy" means a basic understanding of budgets and 

savtngs accounts. credit and interest and how to use financial services: 
and havtng a savtngs plan and using it to reach the account holder's 
savtngs goal for an individual development account. 

"Eligible indivtdual" means an adult with an aMual household gross 
income up to a maximum of 200 percent of the official poverty level. 

"Financial institution" means a state or Federally chanered bank, 
savtngs bank, savings and loan association or credit union with an office 
in this State. 

"fund" means the Individual Development Account Fund established 
pursuant to 42 U.S.C. §604(h) and 45 C.F.R. Pan 263 (45 C.F.R. 
§§263.0 et seq .). 

"lndivtdual development account" means an account established 
pursuant to 42 lJ .S.C. §604(h) and 45 C.F.R. Pan 263 (45 C.F.R. 
§§263 .0 et seq .) in trust for an eligible individual that is a trust account 
pursuant to the "Multiple-party Deposit Account Act," P.L. 1979, c.491 
(N.J.S.A. 17:161-1 et seq.). 

"Program" means the 1':ew Jersey Individual Development Account 
Program established pursuant to the provtsions of the Act. 

"Program contributor" means a person or cnury who makes a 
contribution to an indivtdual development account reserve fund, except 
that "program contributor" does not mean the account holder 

"Reserve fund" means the indivtdu.al development account reser-;e 
fund created by a community-based organization for the purposes of 
funding the costs 1ncurTcd in the admirtistration o(the prop-am; rece1vtn1 
matching funds from the State: and providing matching funds for 
indivtdual development accounts punuant to section 5 of the Act. 

(b) Additionally. the following words and tmns, when used in this 
chapter. shall have the following meanings, unless the context clearly 
indicates otherwise: 

.. Act" means the J'l,;ew Jersey lndivtdual Development Account Act. 
P.L. 2001. c.93, N.J.S.A. 44: 10-86 et seq. 

"Qualified provtder organization'' means and includes a public or 
private school or school district, an institution of higher education. a 
nonprofit consumer protection or consumer education organization. a for- • 
profit educational institution or a trade association of financial 
institutions. 

"Supenised savtngs account" means a savtnp account of an 
ind1vtdual account holder for wh.ich a commurtity-based organization 
receives copies o( monthly statements and has documentation sufficient 
to establish the source of all deposits. · 

St.:BCHAPTER 2. PARTICIPATION 

S:46-2. I Pan,cipation criteria for organizations 
(a) In order to qualify for approval for panic1pation in the Program. a 

community-based organization shall demonstrate, to the satisfaction of 
the Department. that it meets the following criteria: 

1. It shall qualify as a tax-exempt. not-for-profit organization under 
sections SOl(a) and 501 (c)(3) of the U.S. Internal Revenue Service; 

2. It shall maintain an office that is reasonably accessible to account 
holders: 

3. It shall have human and material resources sufficient to implement 
the Pro,ram in its local community and shall have a history of provtdin1 
SCTV1ce lO low-income persons in that community and of success in 
raisin& funds for that purpose. If it is a new or1anization, it shall have 
staff and board members who have had such experience in other 
organizations: 

4. It shall present a workable plan for development. implementation 
and management of an indi vtdual development account prop-am in the 
community, which plan shall include endorsement from at least one 
coopcratin1 local financial institution. The plan shall indicate the length 
of time, in months and years. of the operation of the proanm by the 
orpniution, tak1n1 into account the resources that are or will be 
available; 

5. It shall provtde a comprehensive economic literacy proanm suited 
to the needs of the panicipatin1 ind1v,duals, e1lhff ...,.,th its own staff or 



under a proposed agreement with a provider that is ready, willing and 
• able to provide such a program of instruction; 

6. It shall identify the target population, together with a workable plan 
to exceed, to the extent that it shall identify, the minimum requirement of 
33 .3 percent panicipation by current or fonner Work First New Jersey 
recipients pursuant to P.L. 1997, c.38 (N.J .S.A. 44: I 0-55 et seq.), or Aid 
to Families with Dependent Children recipients, or Temporary Assistance 
for Needy Families recipients pursuant to 42 U.S.C. §§601 et seq.; and 

7. It shall demonstrate that it has a satisfactory working relationship 
with the Work First New Jersey Program and with the Workforce 

· Investment Board of the county in which the community is located. 
(b) The Depanmcnt shall select for panicipation in the Program those 

organizations that, in its judgment, would most effectively and efficiently 
provide to the target population the service required by the Act. 

5:46-2.2 Trust accounts for individuals 
(a) A community-based organization panicipating in the Program 

shall maintain a separate trust account in a financial institution. The trust 
account shall be an interest-bearing savings account. 

(b) To the extent that available funding, including funding from both 
public and non-public sources, may allow, the community-based 
organization shall deposit into each account holder's trust account at a 
minimum one dollar for each dollar deposited by the account holder into 
a supervised savings account. 

I. Matching trust account deposits shall only be made for income 
earned by the individual and not deposited by any third party. 

5:46-2.3 Supervised savings accounts 
(a) In order to qualify for matching monthly trust fund deposits, an 

individual account holder shall deposit each month in his or her 
supervised savings account an amount that is not less than one percent of 
monthly earned income. 

(b) Deposits in excess of $125.00 per month shall not qualify for 
publicly funded matching trust fund deposits. (Or maximum allowable 
deposits shall not exceed S 1,500 per year.) 

(c) No withdrawal of funds from any supervised savings account shall 
be pcrmined by a financial institution without signatures of both the 
account holder and an authorized representative of the community-based 
organization. 

I. Prior to consenting to any withdrawal of funds, a representative of 
the community-based organization shall discuss with the account holder 
the consequences of the intended withdrawal of funds . The community­
based organization shall not unreasonably withhold its consent to the 
withdrawal. 

(d) ln the event that an account holder withdraws any money from a 
supervised sa.vings account for any other than post-secondary educatiosul 
expenses, qualified acquisition costs of a primary residence, or qualified 
business capitalization expenses, there shall be a commensurate reduction 
in the amoW1t of money held by the community-based organization in the 
trust accoW1t maintained for that account holder. Funds withdrawn from 
the '":15t accoW1t punuant to this subsection shall be used for matching 
deposits m other trust accounts, unless the Depanment shall otherwise 
direct. 

5:46-2.4 Time limitations 
(a) ~n acco~t holder who wishes to withdraw money from a 

supen_iscd savings account and receive matching funds from the 
ma":hin& trust account shall give to the community-based organization 
semna as trustee not less than 30 days advanced notice of intent to make 
such withdrawal. 

~) In order to be eligible to withdraw funds from the supervised 
savings account and receive matching funds from the trust account. an 
account holder must first maintain the supervised savings account for a 
period of at least 12 months. 

(c) Matching funds may be earned for a period not to exceed 60 
months. 

SUBCHAPTER 3. ECONO~IC LITERACY EDUCATION 

5:46-3 . l Economic literacy education 
(a) E_ach ~ccount holder ~hall be required to satisfactorily complete an 

economic literacy educa!1on and asset specific training program 
sponsored by the paruc1paung community-based organization. 

(b) Community-based organizations may use either their own staff or 
a qualified provider organization to teach economic literacy to account 
holders. 

(c) . An_y qualifi~ provider organization. or any community-based 
organ1zauon that wishes to use its own staff to teach economic literacy 
shall subm_it its proposed course to the Department for approval at leas~ 
60 days pnor to the first session. The application for approval may be in 
lctterform. 

(d) Each application for approval shall be submitted in the name of the 
organization by a person authorized by the governing board to do so and 
shall, at a minimum, contain the following infonnation: 

l ._ A description of the length of each session, the frequency of the 
sessions and the total number of sessions; 

2. An outline of the course content, broken down by session; 
3. A description of any materials or texts to be used; 
4. A statement of the qualifications of the person(s) who will be 

teaching the course; 
S. A statement of how often the course will be offered; 
6. A_ sta~ement that the organization will notify the Department if the 

course 1s withdrawn or changed in any way; 
7. ~ statement_ th_at, if the course is taught by a qualified provider 

orgamzauon, It will inform the community-based ·organization whenever 
a participant withdraws from the training; 

8. A statement that the organization will conduct the course in 
accordance with the Act, this chapter and any directives that the 
Department may issue pursuant thereto; and 

9. A statement of any rules or requirements of the organization with 
which account holders must comply. 

(e) Upon verification that a proposed course meets the requirements 
and intent of this chapter and of the Act, the Department shall issue a 
letter __ of approval to the organization that includes any terms and 
cond1uons of the approval. The approval shall only continue in effect so 
long as the course conforms to the application and to any terms and 
conditions imposed by the Department. 

(f) The Department may revoke its approval. after notice and an 
opportunity to be heard, whenever it determines that a course docs not 
conform to the requirements of the Act, of this chapter or of the tenns 
and conditions of the approval. 



EXAMPLE C 

EDUCATION 
STATE BOARD OF EDUCATION 
Third Quarter, 2002 
July 2002 through December 2002 
Authorized By: State Board of Education, William L. Librera. 

Commissioner, Department of Education and Secretary, Seate 
Board of Educarion. 
Take nodct that ;,roposals not listed in this rulcmalcin1 c:almdM may be 

published as a pre-proposal in the New Jcncy Resister or a 60~y comment 
;,mod may be permitted as necessary. For additional information on 
proposals not contained in this c:alcndM, please refer to the De,:,anmcnt of 
Education Administrative Code websirc at hgp://www sta(C.nj .ys/njded('code,' . 

The Oq,anment is malcin1 four additional amendments to what appeared in 
its Second Q\W"tcr ~002 Rulemakin1 Calendar as published in the Apnl I, 
2002 New Jersey Register. 

The calendar item .. Proposed Amendments to NJ.AC. 6A:2S-l School 
Ethics Commission .. is amended to c:tw,p the anticipated month/year of the 
New Jersey Register publication &om April 2002 to Jwy Z002. 

The calendar item .. Proposed Amendments to NJ.AC. 6A:4 Equality in 
Educational Programs" iJ amended to c:han1e the anticipated month/ya, of 
the Sew Jcncy Resister publication D"'Om June 2002 to January ZOOl . 

Two new c:alendM itemt ~ve been added: 
·•Proposed Amendments to NJ.A.C. 6A: 11 Chan.er Schools" with an 

anticipated month/year of New Jersey Rqistcr publication set for Ausu,st 
2002. · 

.. Proposed Amendmencs to N.J.A.C. ~A:16 Pro1l"lffll to Support Student 
Developmenr'" with an anticipated month/year of New Jerwy Rqistcr 
;,ublic:anon set for Seprcmbcr 2002. 

Fwl text of the calendar follows (additions to prior calendar are 
indicated in boldface dlu; deletions from prior ca.lend.at are indicated in 
brackets" (thus)): 

Proposed Amendments to N.J.A.C. 6A;28-1 School 
Ethics Commission 

Authoriry: N.J.S.A. I 8A:4-I 0, 4-1 S, I SA: 12-21 et seq. as amended, 
P.L. 2001, c.178 and l8A:l2-34. 
Synopsis o( rulemaki■c 111d ebjecd•• Gr p•rpesc: The Oepanmcnt of 

Educ:anon 1s i)ropos1n1 to amend N.J.A.C. 6A:111-1 ro c:o~ly w,rh N.J.S.A. 
ISA: I2-21 et ,eq., u amended June Z6. 2001 by P.L 2001, c.171. This 
,tJtutory amendment adds die Cooe of Ethics for School Board members to 
the School Ethics Act. The statutory amendments also set sa,ct timclina for 
the C omm1ss1on to decade eases under the Code of Ethics requ1nn1 amrnded 
procedures for the handlin1 of con,iMaints. 

Aaricipaced month/ynr publicati-■ •' aodce e( proposal: (Apnl 2002) 
July :002. 

Proposed Recodification with Amendments of 
N.J.A.C. 6A;4 Equality in Educational Programs 

Authority: N.J.S.A. I SA:36-20. 
Syaopsu of ndemalda1 Hd objecd•t or purpese: The 1mCndmmts 1n 

this proposal are part of a comprehensive review of the enure chapter. 
NJ.A.C. 6:4. The funcwnmtal ;,utl)Ote of the c~ccr is to msure that 
educational opponuniry is available to all saudents by 1dentify;ng 
disc:riminarory practices prohibited by StJte and Federal law ind by 
establishin1 mon1tonn1 procedures for disaic:ts IO achieve compliance. 
N.J.A.C. 6:4 w,II be recoditied u a new chapter 1n 1itJe 6A. 

Alldcipated moncb/year publicado• of Neice of proposal: (June 20021 
Ja■uary ?003. 

Proposed Amendments to N.J.A.C. 6A:8 Standards 
and Assessment 

Authoriry: The State Board of Education is responsible for 
esrablishin1 Swe educarionaJ goals and stan<W'ds according to 
P.L 1990, c.S2, P.L. 1991, c.J and P.L 1991, c.62. 
S)'Nplil 1( ndemakia1 a■d Gbjectt•e er purpese: Amendments to the 

standards arid wessmcnt rqulations will be presented in the Starcw,de 
wcssmcnt area of the Code. Chanps will be made to the uscssment 
schedule in order IO comply with an arty litcrley iniciaave and new Federal 
rrudata included in Tide ( of the Elemauary and Secondary Educaaon Act 
(ESEA). which call ror wam1an1 in P"ldcs dnc throup eichL The 
111asrrcnc and accountability ry,rcnw will also be brouahe inro compliance 
with the FedcnJ requin:mcnts. which require the inclusion of an srudencs 1n 
thac sysrcnw. • · 

Aadcipeled -adllyar pabHcade■ ,, Ndu -,( pr9peul: Auswt :002. 

Proposed Amendments to N.J.A.C. 6A:11 Charter 
Schools 

Authoriry: N.J.S.A. l 8A:36A-l et seq., The Chaner School Program 
Ac:t of 1995. 
Sy..,_ 1( nalemald■c aad GOjecdn .,. p•r,-se: Ammd -:,,J JA.C. 

6A: 11 to c:lanfy amelina and derin10ons and to compty w,th amendments :o 
NJ .S.A. IIA:l6A-1 et seq. Amcndmcncs also ensure sound fiscaJ opcriaons. 

Aadcipaced IDHClllyar paoUcade• ., NOCI ., pr9pesal: Augus, :oo~. 

Proposed Amendments to N.J.A.C. 6k16 Programs 
to Support Student Development 

Authonry: ~.J.S.A. 26:30-17. 
Synopsis of rutemakinc aad objective or purpose: Amends ;'U.A.C . 

6A. I 6 to derine school ifOunds u,d to amend ~.J.-\ .C. 6A. I 6-3 to e:<pand the 
area for the proh1b,uon or" smolon1 t0bacc:o to include school p-ounds i,,d 
;:,em,ac school disaicu co rqularc the ~ or smokeless tobac:c:o productS. 

Aaticipattd montlllyear publicatioa o( nocice of proposat: ~tembcr 
:ooz. 



EXAMPLED 

EDUCATION 
STATE BOARD OF EDUCATION 
Amended Rulemaking Calendar 
Third Quarter, 2002 
July 2002 through December 2002 
Authorized By: State Board of Education, Will iam L. Librera. 

Commissioner, Department of Education and Secretary, State 
Board of Education. 
Takt aotice that proposals not listed in this rulemakin1 calendar may be 

?Ublished as a pre-proposal in the New Jersey Rqisccr or a ~Y comment 
period may be pemuned as necessary. For additional information on 
proposals not contained in uus calendar. please refer to the Ocpartmcnt of 
Education :\dmin,snrive Code website ac hrtp://www.state.ni usin1dedl'codd. 

The Department is makin1 one amendment to its Third Quarter !002 
Rulcmakin1 Calendar as published in the July l, 2002 ~cw Jersey Rqisccr at 
J.& N.J.R. 2J4S. 

The calendar item ••Proposed Amendments to N.J.A.C. 6A:2S-1, School 
Ethics Commission'' is amended to ctw11e the anticipated month/year of the 
~ew Jersey Re11ster publication &om July 2002 to September !002. 

fuJI text of the calendar follows (additions tO prior caJendar are 
indicated in boldface thus; deletions from prior calendar are indicated in 
brackets (thus}): 

Proposed Amendments to N.J.A.C. 6A;28-1, School 
Ethics Commission 

\uthoriry: N.J.S.A. 18A:4-I0, 4-IS, ISA:12-21 et seq. as amended. 
P.L. 2001, c. 178 and ISA:12-34. 
Syaopii, •' ndffllAki■c aad Mjeaive er ,-,,...: The Dci,anmcnt o( 

Education is propos1n1 t0 amend NJ.A.C. 6A:21-l to comply widl NJ.S.A. 
IIA:12-21 et seq., u amended June 26, 20C>t by P.t. 2001, c.171. Thia 
scannor, amendment adds the Code o( Ethics (or School Board members ID 
the School Ethics Act. The smucory amendments wo sci scncc omclincs tor 
the Comnussaon to decide cases under the Code of Ethics requ1rin1 amended 
procedures for the handlinc o( compwncs. · 

Aaticipated montll/ynr ,-bUcadea .C Ndc:e e( propew: (July 20021 
Sepcembcr :002. 

Proposed Recodification with Amendments to 
N.J.A.C. 6A;4, Equality in Educational Programs 

Authority: N.J.S.A. I 8A:36-20. 
SyHpsil •' rulemaki■I aad •bjecthe •r purpose: The amendments in 

this proposal ue pan of a comprehensive review of the entire chapter. 
S .J.A.C. 6:4. The fundamental purpose of the cha?cer 1s to ensure th~t 
educational Opport\alicy is available to all students by identify;ng 
dismminarory practices prohibited by Seate 111d Fedfnl law ;ind by 
escablishinc monitorin1 procedures (or disaicts 10 achieve comi, li ~ce. 
N.JA.C. 6:4 w,11 be recodified as a new chapcer in Title 6A. 

Aadcipated mo■tll/yar pubUcacio■ •' aodct o( proposal : fanuary 
2003 . 

Proposed Amendments to N.J.A.C. 6A;S, Standards 
and Assessment 

Authority: The Swe Board of Education is responsible for 
establishing Swe educational goals and standards according to 
P.L. 1990, c.52, P.L. 1991 , c.J and P.L. 1991, c.62. 
Sy-,ai, e( nlleaaaki•C alld •bjectivt er purpose: Ammdmmts :o the 

sWldardl and ascssment rqulaaons w;n be pracnc.ed ,n the Statcw,de 
weumcnt area o( rbc Code. Chanscs W'ill be made '° the wessmmt 
schedule in order tO comply W'idl an e:arty liccncy iniaanve and new Feder2I 
mandarcs included in Title I of the Elementary and Secondary Educanon Act 
(ESEA). which caJl for wcssmencs in P"ada 3 tnroup I . The wessmmc 
and accountabilicy syscems W'ill allo be broust,c into c~liance W'lth the 
Fedcn! requirements, which require the inclusion of all students 1n :hesc 
sysicnw. 

A.aaa,acM --•mlyar p•bClcade• •' Ndce •' prepesat: Aucust 2002. 

Proposed Amendments to N.J.A.C. 6A;11, Charter 
Schools 

Authority: ~.J.S.A. l 8A:J6A-l et seq., The Charter School Program 
Act of 1995. 
Sy-,.ia e( nat ... ld■C a■d Mjecdve er p•r,-se: Amend ~ L l.. .C. 

6A: 11 to c:lanfy cimclina and dctin,uons and to co~iy W'lth amcndmcnlS to 
N.J.S.A. IIA:J6A-I et seq. Amendments ilso ensure sound tisnl openuons. 

Aadcipactd mo■tll/yar pubticatlo• e( 11edce o( proposal: August 2002 

Proposed Amendments to N.J.A.C. 6k16, Programs 
to Support Student Development 

Authority: N.J.S.A. 26:30-17. 
Syaopsit o( rulemald■c a■d .ttjecdve •r purl)Ose: Amends :--41 A.C. 

6A: l6 t0 dctinc school ,ro1.11ds 1nd to amrnd ~ .J.A.C. 6A: 16-3 to expand the 
area for the proh1binon of smokinc tobacco to inc lude school srounds utd 
pcmut school discncts :o rqu~rc the u.sc of smokeless :obacco Pf'O(iuc:.s. 

Anticipated rnoatlliyeaf'. pubticatioa •' 11odce o( proposal: September 
~002. 



EXAMPLE E 

LAW AND PUBLIC SAFETY 

(a) 
DIVISION OF CONSUMER AFFAIRS 
NEW JERSEY STATE BOARD OF DENTISTRY 
Parenteral Conscious Sedation 
Proposed Amendment: N.J.A.C. 13:30-8.2 
Authorized By: ~ew Jersey State Board of Dentistry. Kevin 8 . Earle. 

Executive Director. 
Authority: N.J.S.A. 45 :6-1 and 45 :1-15 .1. 
Calendar Reference: See Summary below for explanation of 

exception to calendar requirement. 
Proposal Number: PR.~ 2002-23 7. 

Submit comments by September 13. 2002 to 
Kevin B. Earle. Executive Director 
Sew Jersey State Board of Dentistry 
124 Halsey Street 
PO Box 45005 
;'.ewark. New Jersey 07 10 I 

The agency proposal follows : 

Summarv 
Pursuant to its general rulemaking auth~rity. S .J.S .A. 45 : 1-15 . 1. the Sew 

Jersey State Board of Dentistry (the ~oard) proposes ,·arious amendments to 
!\i .J.A.C. 13 :30-8 2. which sets forth requirements for the proper 
administration of parenteral conscious sedation (PCS) by licensed dentists. 
The Board proposes to amend N.J .A.C. 13 :30-8.2 in order to make the 
requirements of the rule more consistent Wlth the American Dental 
Association (ADA) guidelines on the use of PCS and Wlth the PCS 
regulations promulgated by a majority of states. 

S .J.A.C. l 3:30-8.2(d) currently requires a licensed dentist who wishes to 
obtain a permit to administer PCS to submit proof that he or she has 
completed a minimum of I 00 hours of didactic training and I 00 hours of 
clinical training in the administration of PCS. The Board believes that 
because the current rule docs not specify -.·hat the required didactic and 
clinical training must encompass. the rule does not provide licensees and 
administrators of PCS training programs Wlth sufficient guidance as to 
appropriate training program content. In an effon to clarify the existing rule. 
the Board undertook a thorough review of ADA guidelines on PCS 
administration. as well as the regulations governing PCS administration in at 
least 40 states. Based upon its review. the Board has determined that the 
current training standard established in N .J .A. C. 13 :30-8 .:?( d) is inconsistent 
Wlth the training requirements supponed by the ADA and implemented 1n a 
majority of states. 

The PCS guidelines issued by the ADA provide that proper training in PCS 
administration requires a minimum of 60 hours of comprehensi ve coursework 
in PCS and additional laboratory experience. TI:ie ADA guidelines also state 
that proper training should include the supervised management by the PCS 
trainee of at least 20 patients who have been administered PCS. A dentist 
being trained in the administration of PCS must achie•,e competency in 
numerous areas before such training is deemed complete. 

The Board notes that currently most PCS programs offered by academic 
institutions or hospitals are structured to adhere to these ADA guidelines. 
Howe\·er-. applicants who complete such programs and establish their 
competency in PCS administration are required. ne\·ertheless. to take 
additional course and clinical work that is repetitive. in order to satisfy the 
current requirements in !'i.J .A.C. 13:30-8 .2(d). The Board does not believe 
that this requirement serves a beneficial purpose . .Rather. the Board belie,es 
that the competency-based trainmg standard supported by the ADA is more 
appropriate than the standard currently articulated in 1'.J .A.C. 13:30-8 .2(d). 
and that once implemented in Sew Jersey. it will help to ensure that only 
those dentists who receive proper training will be pennined to adm1n1ster 
'>CS. 

The Board is proposing to amend KJ .A.C. I 3:J0-8.Zld) to require an 
applicant for a PCS permit to submit a certification from an accred11ed 
unl\·ersity. teaching hospital or training institution. which establishes that the 
applicant has completed formal training in the adm1n1strat1on of PCS. Fonnal 
PCS train mg must consist of a combined 80 hours in didactic instruction and 
supervised clinical training. The supervised clinical training must include 
delivering intravenous. intramuscular. subcutaneous. submucosal and 

inhalation medications. monitonng patient activi ty. and managing patient 
care for at least 20 patients who have been administered PCS . As pan of the 
applicant 's submission. the institution must certify that the applicant 1s 
competent to perform all functions associated with the administration of PCS. 
The Board believes that a combined 80 hours of instruction. along wuh thi: 
requisite certification of competency from the institution. Wlll be sufficient to 
ensure that applicants are properly trained. The Board believes that requiring 
a combined 80 hours of instruction. as opposed to 60 hours of didactic 
training Wlth additional clinical work. Wlll allow academic institutions and 
hospitals greater flex ibility in structuring their PCS programs . The academic 
institut ions and hospitals. the Board believes. will ensure that such programs 
fall within the parameters established by the ADA guidelines. 

In addition to the proposed amendments to the tra ining requirements of 
subsection (d). the Board is also proposing amendments to the minimum 
equipment requirements outlined in N.J .A.C. 13 :30-8 .:?(g) . Subsection (g/ . 
which currently requires PCS permit holders to certify that their fac ilities 
contain certain emergency equipment. is amended to require each permit 
holder to ensure that his or her facility includes an EKG monitor and a pulse 
o'limeter. in addition to the equipment currently required. The Board is 
proposing to require that the facility also be equipped with back•up . banery­
operated lighting. suction and pulse oximetery equipment. which must be 
readily accessible and properly operating. The Board belie,es that the 
proposed amendments will help to ensure that permit holders have basic 
equipment and supplies available when administering PCS to adequately 
protect patients should an emergency situation arise. 

The Board is also proposing a new subsection (j ) in order to clanfy the 
requirements imposed upon the holder of a PCS permi1 who admmisters PCS 
in the dental facility of another Board licensee. The Board proposes this 
amendment in response to concerns among many in the ·regulated comrnunity 
that permit holders who provide itinerant PCS services should have their 
mobile equipment and supplies inspected in the same manner as do pennit 
holders who provide their services in one facility. Proposed new subsection (j ) 

prov·ides that any permit holder who is invited by a dentist to provide PCS 
sm·ices 1n a dental facility will be responsible for compliance Wlth mimmum 
assisting staff and equipment requirements. faisting subsections (j J. (le ) and 
(I) are recodified as subsections (k ). fl) and (m) 

For similar safety reasons. the Board is proposing to amend subsection le I 
in order to clanfy for permit holders who have branch offices that they must 
obtain a PCS permit for each branch office or facility in which they 
administer PCS. facept in the case of itinerant PCS providers. a PCS permit 
must be issued for a specified practice location. The Board proposes this 
amendment in order to ensure that each facility in which a permtt holder 
administers PCS is properly equipped and staffed so as to pro,ide the highest 
le,el of patient care. 

The Board also proposes to amend S.J.A.C. 13 :30-8.~(e) and ( f) which 
provide that a PCS permit holder and his or her assisting staff. respective ly. 
must complete the Basic Life Support Course C offered by the Amen can 
Heart Association. The proposed amendment provides pennit holders and 
their assisting staff Wlth the option of taking either the basic life suppon 
course or a course in Ad\·anced Cardiac Life Support. The Board belie\es that 
both courses are acceptable and proposes this amendment in order to provide 
permit holders and their staff Wlth greater flexibility in their choice of 
training. 

The Board proposes technical amendments to the remaining sections of 
~ .J.A.C. 13 :30-8 .2 in order to clarify the ex.isling requirements of the rule . 
Specifically. the Board proposes technical amendments to e:mting 
subsecuons (a) . (b). (h) and (ii. and recodified subsections l k ). II) and (m). for 
clanfication purposes. The Board is proposing to delete e'l1sting subsection 
(m). which provides that a licensee who administers PCS without a permit 
Wlll be deemed to have engaged in occupational misconduct. because the 
provision is duplicative of N.J .A.C. 13 :30-1 . l(c). which provides that a 
violation of any Board rule may be deemed professional misconduct lnd may 
subJect a licensee to disciplinary action . 

The Board has determined that the comment penod for this proposal shall 
be 60 days: therefore. pursuant to !'i .J.A.C. l:30-3.3 (a15 . this proposal 1s 
excepted from the rulem.akmg calendar requirement. 

Soda I Impact 
The Board believes that the proposed amendments 10 "i.J .A.C 13 30-8 ~ 

Wlll ha,e a positive impact upon licensees and the patients th~ sef'\e. The 
proposed amendments to ~ .J.A .C. l3:30-8 .2fc1. which -.-.,11 require a permit 
holder who has multiple offices to obtain a PCS permit for each branch office 
or facility 1n which he or she admimsters PCS. will ensure thar each factliry 
~ill be properly equipped and staffed . In addition . the Board bel1e,es that the 



new training requirements proposed in subsection (d l will help to ensure that 
only those applicants who have fulfilled the educatJonal requirements of a 
structured PCS training program. and have been certified as competent in all 
areas of PCS administration. \\ill be granted pennits to administer PCS . 

The Board also believes that the proposed amendments to subsection tg). 
which require a PCS pennit holder to maintain an EKG monitor. a pulse 
oximeter. and additional battery-operated. back-up equipment at the facility 
where PCS '>'ill be administered. \\ill ensure that PCS pennit holders are 
appropriately equipped to deal with emergency situations . The requirements 
of recodified subsection (j J '>'ill also have a positive impact upon patients by 
ensuring that PCS permit holders who are providing PCS services in one or 
more dental facilities will comply with the minimum requirements imposed 
bv the Board as to assisting staff and equipment. regardless of the number of 
f~cilities in which they provide their services. In addition . recodified 
subsection U) will also positively impact patients by ensuring that the mobile 
equipment and supplies of the itinerant PCS provider are inspected and 
approved by the Board or its designee once every three years . 

Economic Impact 
The Board believes that the proposed amendments to N.J .A.C. 13 :30-8 .2.(c) 

may have an economic impact upon applicants for PCS pennits and current 
PCS permit holders to the extent that applicants and penrnt holders may incur 
administrative expenses associated \\ith submitting applications. complete 
with any required documentation. for each branch office or facility in which 
the licensee \\ill administer PCS. In addition. the proposed amendments to 
subsection (d) mav have an economic impact upon applicants for PCS 
pennits to the ext~t that such licensees will have to satisfy the training 
requirements outlined in subsection (d) prior to being granted a PCS perrmt . 
The Board believes that the costs associated with satisfaction of the required 
training will vary depending upon which university. teaching hospital or 
training institution a licensee chooses to attend in order to obtain _the requ1s11e 
training . Licensees. once they have been granted a PCS penn1t. \\lll also incur 
the added expense associated with obtaining emergency hfe suppon training 
on a biennial basis. The proposed amendments to N.J .A.C. I 3:30-8.3(g) may 
also have an economic impact upon applicants for PCS pennits to the extent 
that thev wi II incur costs associated with purchasing the required safety 
equipm~nt and supplies. In addition. the Board believes that the proposed 
amendments to subsection (g) may have an economic impact upon current 
PCS permit holders to the extent that pennit holders may have to purchase the 
new equipment and supplies that will now be required to be maintained in a 
dental office in which PCS is administered. The Board cannot estimate the 
costs that mav be incurred by new PCS permit holders or by current PCS 
permit holder; in terms of the equipment and supplies that must be purchased 
because such costs \\ill vary depending on the type of equipment and supplies 
licensees choose to purchase in order to satisfy the requirements of the rule . 

The Board believes that any economic impact that may be borne by PCS 
permit holders as a result of the proposed amendments will be outweighed by 
the benefit to patients in ensuring that PCS permit holders are appropriately 
trained and properly equipped to administer PCS. 

Federal Standards Statement 
A Federal standards analysis is not required because the proposed 

amendments to N.J .A.C. 13:30-8.2 are governed by N.J .S.A. 45 :6-1 et seq .. 
and are not subject to any Federal standards or requirements. 

Jobs Impact 
The Board does not believe that the proposed amendments to N.J .A.C. 

13:30-8.2 will result in the creation or the loss of any jobs in the State . It is 
possible. however, that the proposed amendments to N.J.A.C. I 3 :30-8 .2(d). 
which will decrease the number of training hours that an applicant for a PCS 
permit must complete. may result in an increase in the number of applicants 
for such pennits. The Board. however. cannot anticipate at this time what 
impact, if any. the proposed amendments will have on the number of jobs 
available for PCS permit holders. because such impact will vary depending on 
the number of licensees who seek PCS pennits in the future . 

Agriculture Industry· Impact 
The Board docs not believe that the proposed amendments will have any 

impact on the agriculture industry in the State. 

Regulato~· Flnibili~· Anal~•sis 
The Regulatory Flexibility Act (the Actl. N.J .S.A. 52. :148-16 et seq .. 

requires the Board to provide a description of the types and an estimate of the 
number of small businesses to which the proposed amendments will apply. 
Currently. the Board licenses approximately 9.616 dentists . If these Board 

licensees are considered "small businesses·· within the meaning of the Act. 
then the following analysis applies . 

The Act requires the Board to set forth the reporting. recordkeeping and 
other compliance requirements of the proposed amendments. including the 
kinds of professional services likely to be needed to comply with the 
requirements. The Act further requires the Board to estimate the mi11al and 
annual compliance costs of the proposed amendments. to outline the manner 
in which it has designed the proposed amendments to minimize any adverse 
economic impact upon small businesses. and to set fonh whether the 
proposed amendments establish differing compliance requirements for small 
businesses. 

The proposed amendments do not impose any reporting requirements upon 
Board licensees. N.J .A.C. I 3:30-8 .2(k) imposes recordkeeping requirements 
upon licensees to the extent that licensees must retain a patient" s complete 
medical history. obtained prior to the administrat ion of PCS. for at least seven 
years . 

The exist ing provisions of N.J.A.C. 13 :30-8 2. as well as the proposed 
amendments. will impose various compliance requirements upon Board 
licensees. N.J .A.C. 13 :30-8.2( a) requires licensees administering PCS to 
satisfy all requirements outlined in N.J .A.C. 13 :30-8 .2 . 1'.J .A.C. 13 :30-8 .2fcl 
prohibits a dentist from administering PCS unless he or she possesses a PCS 
pennit. Subsection (c) also requires that a dentist obtain a separate PCS 
pennit for each practice location where PCS is to be administered . 

N.J .A.C. 13 :30-8 .2(d) requires a licensee appl)ing for a PCS pennit to 
submit a completed application to the Board. The application must contain a 
cenification from an accredited university. teaching hospital or other trainmg 
institution or facility. establishing that the applicant has completed formal 
training in the administration of PCS. As part of this training. the applicant 
for a PCS permit must have completed a combined 80 hours of didactic 
instruction and supervised clinical training in the administration of PCS. The 
supervised clinical training must have included the management of patient 
care for a minimum of 20 PCS patients . ~.J .A.C. I 3:30-8 .2(d) also requires 
that this formal training ha\'e been completed within three years preceding the 
date of application . The certification submined by the applicant's training 
facility must specify that the applicant is competent to: evaluate the medical 
status of patients and perform management assessments : understand and 
evaluate the effects of conscious sedation agents on patients: perform 
venipunctures and maintain intravenous access during PCS procedures : 
recognize and manage complications from drug administrations : understand 
the clinical pharmacology and interactions of the drugs used for PCS : 
matntain patient airways and suppon ventilation: monitor patients during the 
administration of PCS: recognize and manage anesthetic and medical 
emergencies arising from the use · of PCS: manage patients during the post­
operative period; and maintain accurate records. 

KJ.A.C. 13 :30-8.2/e) requires all applicants for PCS pennits to obtain 
emergency training by completing the American Hean Association · s Basic 
Life Support Course C. or its equivalent. or a course in Advanced Cardiac 
Life Suppon. or its equivalent. N.J .A.C. 13 :30-8 .2(£) requires all applicants 
for PCS pennits to certify upon their application. and upon permit renewal. 
that the dentist employs no fewer than two persons who will be present in the 
office when PCS is administered. The applicant must also certify that such 
employees arc appropriately trained in basic life suppon or advanced cardiac 
Ii fe support. . . 

NJ.AC. I 3:30-8 .2(g) requires all applicants for PCS permits to certify as 
pan of their initial application. and upon renewal. that they possess basic 
equipment and supplies. which arc readily accessible and properly operating. 
The facilities must contain. at a minimum. an emerg~cy drug kit. pos111ve 
pressure oxygen. a stethoscope. suction. nasopharyngeal tubes. oropha'1i,geal 
tubes, a blood pressure monitoring device. an EKG monitor and a pulse 
oximeter. The permit holder's facility must also contain back-up. banery­
operated lighting. suction and a pulse oximeter. 

N.J.A.C. 13 :30-8.3/i) requires a PCS permit holder who administers PCS at 
the office of another dentist to remain present during the administration of 
PCS and retain full responsibility for the procedure until the patient has fully 
recovered and has been discharged. N.J .A.C. I 3:30-8.2U) requires a PCS 
pennit holder who administers PCS at the office of another dentist to ensure 
that minimum requirements for assisting staff and equipment are satisfied In 
addition. subsection U) also requires that the mobile equipment and supplies 
of such permit holders be inspected once every three years . '.\:.JAC. 13 30-
8.2( I) requires all PCS pennit holders to ccnify. upon biennial renewal. that 
thev have completed at least 20 credits of continuing education in PCS . 

No additional professional services "'ill be needed 10 comply w11h the 
proposed amendments. The costs of compliance with the proposed 
amendments are discussed in the Economic Impact statement abo\'e . The 



Board believes 1ha1 1he proposed amendments should be uniformly applied to 
all PCS pennit holders in order to ensure 1he health. safety and welfare of the 
general public in 1he administration of PCS and. 1herefore. no differing 
compliance requirements for any permit holder are provided based upon size. 

Smart Growth Impact 
The Board does no! believe that the proposed amendments will have any 

impact upon the achievement of smart growth or upon the implementation of 
the State Development and Redevelopment Plan. 

full text of the proposal follows ( additions indicated in boldface thus; 
deletions indicated in brackets [thus)) : 

13 :30-8 .2 Parenteral conscious sedation 
( a) [The use of parenteral conscious sedation (hereinafter referred to 

as .. PCS'·) by a dentist without first having met the minimum standards of 
training and procedure as stated herein shall constitute a deviation from 
the normal standards of practice required of a licensee.] ~o dentist shall 
administer parenteral conscious sedation ('"'PCS") unless the 
minimum standards of training and procedure set forth in this 
section are satisfied. 

(b) [Parenteral conscious sedation] PCS 1s defined as a depressed 
level of consciousness produced by the parenteral administration of 
pharmacologic substances that [retains] allows the patient( · s] to retain 
the ability to independently and continuously maintain an airway and 
respond appropriately to pbysical stimulation or verbal command. This 
modality includes administration of medications via all parenteral routes. 
that is, intravenous. intramuscular. subcutaneous. submucosal. or 
inhalation. but does not include nitrous-oxide inhalation analgesia. 

(c) No dentist shall use PCS for dental patients unless such dentist 
possesses a PCS permit issued by the State Board of Dentistry( . The 
dentist holding such permit shall be subject to review. and such pemut] 
for a specified practice location which shall be renewed bieMially. A 
dentist shall obtain a separate PCS permit for each practice location 
at which PCS is administered. except as set forth in (j) below. 

(d) [Any] A dentist [who wishes to obtain] applying for a Board 
permit to [employ] administer PCS shall complete an application as 
provided by the Board [ office and shall pro\·ide certified or verifiable 
proof that the dentist has completed a minimum of I 00 hours of 
continuing education in didactic training and 100 hours in clinical 
training in PCS within thee years preceding the application]. The dentist 
shaU submit as part of a completed application a certification from 
an accredited university, teaching hospital or other training 
institution or facility approved pursuant to ~.J.S.A. 45:6-2, 
establishing that the applicant has completed formal training in the 
administration of PCS. Such formal trainin1 shall consist or, at a 
minimum, a combined 80 hours in didactic instruction and 
supervised clinical training in the administration of PCS. Such 
formal training shall have been completed within three years 
preceding the date of application. Supenised clinical trainin& shall 
consist of, at a minimum, delivering intravenous, intramuscular, 
subcutaneous, submucosal and inhalation medications. monitoring 
patient activity and managin1 patient care for 20 PCS patients. As 
part or the dentist's PCS permit application, the institution shall 
certiry the applicant is competent to: 

1. Evaluate the medical status of patients and perform risk 
management assessments according to American Society of 
Anesthesiology (ASA) Classification by use of patient histories, 
physical examinations, ,ital signs, and pertinent laboratory data and 
information obtained b~· medical consultations. and that the 
applicant can modify treatment plans accordingl)·; 

2. Vnderstand and e,·aluate the effects of conscious sedation 
agents on the medical, ph~·sical and psychological status of patients: 

3. Perform venipunctures and maintain intravenous access during 
PCS procedures; 

4. Recognize and manage complications from drug 
administrations: 

5. l'nderstand the clinical pharmacology and interactions of the 
drugs used for PCS: 

6. ~aintain patient ainuys and support ventilation: 
7. ~onitor patients during the administration of PCS using 

clinical evaluations and mechanical means including the use of an 

EKG monitor and a pulse oximeter and the interpretation of such 
readings; 

8. Recognize and manage anesthetic and medical emergencies 
arising from the use of PCS; 

9. ~anage patients during the post-operative period and assess 
patients' suitability for discharge; and 

10. '.\taintaio accurate anesthetic records including drug dosages, 
vital signs and patient responses. 

(e) [Every] An applicant for a PCS permit [to use PCS] shall obtain 
emergency training by completing "Basic Life Support : Course C" of the 
American Heart Association or its equivalent or a course in Advanced 
Cardiac Lire Support or its equivalent and shall maintain current 
certification in [the] such course. The applicant shall furnish proof of this 
training and certification to the Board upon application for a PCS permit 
and proof of recertification upon biennial renewal of the pemut. 

(f) [Every] An applicant for a PCS permit [to use PCS additionally] 
shall certify to the Board upon application for a permit and upon 
biennial renewal of the permit that the dentist employs no fewer than 
two persons who will be present in the office. at least one of whom [ will] 
shall assist in monitoring the patient whenever PCS is employed. The 
applicant shall further certify that these persons are trained in and 
capable of monitoring vital signs and of assisting in emergency 
procedures and that they maintain current certification in ··Basic Life 
Support : Course c· or its equivalent or in Advanced Cardiac Life 
Support or its equivalent. 

(g) [Every] Ao applicant for a PCS permit [to use PCS] shall certify 
as part of the application for a permit and upon biennial renewal of 
the permit that he or she possesses basic equipment and supplies to deal 
with emergency situations. The permit holder's facility shall contain the 
following readily accessible and properly operating equipment: 
emergency drug kit: positive pressure oxygen; stethoscope; suction; 
nasopharyngeal tubes; oropharyngeal tubes: [and] a blood pressure 
monitoring device: an EKG monitor: and a pulse oximeter or its 
equinlent. The permit holder's facility shall also contain back-up, 
batter)·-operated equipment consisting of, at a minimum, lighting, 
suction and a pulse oximeter, which shall be readily accessible and 
properly operating . 

(h) [Any] A licensee who holds a current general anesthesia pemut 
issued by the Board of Dentistry shall be authorized to use PCS and shall 
not be required to [make application] apply for a PCS permit pursuant to 
this section. 

(i) [Any] A dentist who utilizes the services of a PCS pemut holder or 
an M.D. or 0 .0. [who is a member of the anesthesiology staff of an 
accredited hospital) who is authorized to perform anesthesia services 
by the Board of !\1edical Examiners pursuant to ~.J.A.C. 13:35-4A. l 
shall not be deemed to be [practicing] administering PCS. provided that 
[such] the PCS permit holder or anesthesiologist [must] remains present 
during the administration or PCS and bears full responsibility dunng 
the entire procedure [and) until [any] the patient has recovered fully and 
has been [dismissed] discharged . [Any permit holder invited by a dentist 
to provide PCS services shall bear full responsibility for compliance with 
all terms and conditions of this rule including, but not limited to. the 
minimum requirements for equipment and assisting staff.] 

(j) A PCS permit holder in\'ited by a dentist to pro,·ide PCS 
services at a specific location shall bear full responsibility for 
compliance with all provisions of this section including the minimum 
requirements for assisting staff and equipment set forth in (0 and 
(g) abo,·e. When a PCS permit holder utilizes mobile equipment and 
supplies to administer PCS pursuant to this section. the mobile 
equipment and supplies of the permit holder shall be inspected b~· 
the Board or its designee not less than once every three years. 
.. '1obile equipment and supplies," for purposes of this subsection. 
means any equipment and/or supplies which are transported and 
used b~· a permit bolder to administer PCS in one or more locations. 
When more than one permit holder utilizes the mobile equipment 
and supplies, it shall be the responsibility of the permit bolder using 
the equipment and supplies to ensure that the mobile equipment and 
supplies satisfy the requirements or this section as set forth in (g) 
abo.H prior to the administration of PCS. 



[ (j) )(k) Prior to the administration of a PCS agent for the purpose of 
controlling pain. a physical evaluation of the patient shall be made by 
the permit holder and a complete medical history shall be obtained which 
shall include previous medications. allergies and sensitivities. [Said] The 
patient history shall be maintained in the files of each dentist for a period 
of not less than seven years . Specific records on the use of PCS shall be 
kept as part of every patient chart and shall include the type of agent. the 
dosage, and the duration of sedation. 

((k)](I) [Every] A licensee who holds a PCS pennit shall [present 
satisfactory proof] certify to the Board upon biennial renewal that the 
holder has completed a least 20 [credit] hours during the previous two­

year period in continuing education courses devoted to PCS [ and 
presented by an accepted program in a suitable institution. Satisfactory 
credit hours to fulfill this continuing education . requirement may be 
obtained from the following :] consistent with the requirements set 
forth in ~.J.A.C. 13:30-5.1. 

[ l . Professional service review organizations; 
2. Teaching; 
3. Lectures; 
4. Seminars; or 
5. Other methods approved by the Board.] 
[(l))(m) Any designee of the Board shall be authorized during 

ordinary business hours to enter and inspect any dental office or mobile 
equipment and supplies for the purpose of enforcing the provisions of 
this rule. 

[(m) Any licensee who ad.ministers PCS without first having obtained 
a pennit from the Board or any licensee who fails to comply with the 
rules set forth herein. shall be deemed to have engaged in professional 
misconduct and/or gross malpractice or negligence and may be subjected 
to appropriate disciplinary action including an action for the suspension 
or revocation of the licensee· s license to practice dentistry in the State of 
New Jersey.] 



EXAMPLE F 

LABOR 

(a) 
INCOME SECURITY 
Employee Leasing Companies 
Proposed New Rules: N.J.A.C. 12:16-24 
Authorized Bv: Alben G. Kroll. Commissioner. Department of Labor. 
Authority: 1':J.S.A . 34:8-67 et seq .. specifically 34 :8-~8. 
Calendar Reference: See Summary below for explanation of 

exception to calendar requirement. 
Proposal Sumber: PR."i 1002-191 . 

A public beariac on the proposed new rules 14ill be held on the following 
dare at the followmg locauon: 

\1onday. June 14. 100: 
I 0:00 A.M. to I: 00 1'oon 
Sew Jersey Department of Labor 
John Fitch Plaza 
13th Floor Auditorium 
Trenton. New Jersey 08615 

Please call 1he Office of Regulatory Services ar 1609) :9.;:.·rs if you wish 
10 be included on the list of spcakm. 

Submit wnnen comments b~ August 5. 200: 10: 
Fre<icnd, S. Cohen. Regulatory Officer_ 
Office of Regulator') Sen ices 
Sew Jersey Department of Labor 
PO Box 11 O-l 3th Floor. Suite G 
Trenton. Sew J~ 08615-0110 
Fax : (609J 191-8:46 

If ~ou need this document in braille. large pnnt or audiocassene. cont.act 
the Office of Communicauons at 16091 :9:.3::1 or SJ Relay (m·, 1-800-
851--899. 

The agency proposal follows : 

Summ•~ 
On December 6. :oo I. an Act concenung the regulation of employee 

leasing companies and employee leasing agreements became etTecuve as PL. 
1001. c.160. SJ.S.A. 34:8-67 et seq. Employee leasing companies. also 
called professional employer organizations (PEOs). have assumed an 
mcreuingly 1mporunt niche -.-.ith1n !he State as a supplier of trained labor to 
businesses which operate in :'\e'4· Jersey·. The proposed new rules. in concert 
1omh 1he Act. seek to codify and clarify the st.atus of employee leasing 
companies as the Co-ffl1ploy~s of record for purposes of unemployment and 
temporal')· disability insurance and workm · compensation co,erage In order 
to achieve that end. and to protect the workm and businesses which uulize 
the services of employee leasing companies. both the Act and these proposed 
ne'4 rules require that the employee leasing companies reg1ster annually 1,1,1th 
the Commissioner of Labor. Failure to so register or to comply -.-.,th the tenns 
of the Act and the proposed new rules will result in 1he rescinding of a leasing 
company·s co-employer status with its chent companies. thus placing full 
responsibility for the individual emplO!-CCS with the client company. The 
proposed new rules further provide. along Wlth the requirement of annual 
registration. that !he employee leasing compan~· must subm11 10 the 
Comm1ss1oner of Labor a reviewed financial statement at the time of 1n1ual 
reg1strat1on and annuall~ thereafter . The financial statement. 14·h1cb will be 
cenitied by a certified public account.ant. must demonstrate 1ha1 the employee 

leasing company possesses a minimum net wonh of SI 00.000. ln add1t1on. 
1he proposed ne'4 rules require that an emplo~ee leasing compan~ which 
caMol certify to the foregoing minimal net worth. shall deposit 1,1,1th the 
Comm1ss1oner of Labor a secun~ bond or deposit of secunues 1,1,llh a current 
market value of s·s .000 Subsequently. the Comm1ss1oner of Labor ma~ 
penodically review the adequacy of the secunty furnished by the employee 
leasing company in order to detennine if any ad1ustmen1 thereto 1s required . 
~1orco1oer. deposit of a bond or of securi11es may be required 1f 1t 1s teamed 
that the employee leasing company has had its license suspended. hm1ted or 
denied in another _1 unsdiction or 1f the company has been remiss in paying 
benefit assessments when they became due or failed to pa~ 1n a umel~ manner 
any Federal and St.ate payroll t.axes 

ln addition to the foregoing. rhe proposed new rules require that an 
employee leasing company must pronde the Comm1ss1oner of Labor. within 
60 days after the end of each calendar quaner. a certification by an 
independent certified public accountant that all Federal and State payToll 
t.axes have been paid on a umely basis . The: Commissioner. 1n rum. 1,1,111 then 
noufy the client companies which are listed on the employee leasing 
company·s most recent registrarion form. 1f the emplo!-'ee leasing company 
had failed to tile its quanerly payroll tax certification within IO days of the 
mailing of a notice of delinquency. Furthermore. 1he proposed new rules 
obligate an employee leasing company to give ad,ance notice of d1ssolu11on 
to the Commissioner when one or more employee leasing agrccment.s are to 
be dissolved . If advance notice is impracticable. thffl the leasing company 
must notifv the Commissioner of the dissoluuon 1A.1thin IO davs thereof. alon2 
1,1,1th the n'ame. address and t.axpayer 1den11fication number ~f the employ~ 
leasing compan~ . the expected or actual date of the d1ssolut1on. as 1,1,ell as the 
name. address and ta.,payer 1denuficauon number o( each client compan~ for 
whom an employee leasing agreement 1s. or will be. d1ssohed. For each client 
company which leased any pan of ,ts total workforce from the emplo:wec 
leasing company for a period of less than rwo calendar years. such nouce 
must include the names and social secunry numbers of the leased employees 
and the amount of taxable wages. employer tu benefit conmbuuons and 
charges anribut.able to the client company dunng the duration of the leasing 
agreement. 

The proposed new rules further pro,·1de that the Commissioner ma~ rescind 
the reg,strauon of an employee leasing company which fails to adhere to the 
tenns of , .JS A. 34 :8-6~ et seq .. as well as for non-compliance wnh these 
proposed new rules . At that tune. the client company will be expeeted to 
muster its business -.,th the [);vision of Revenue 1f it had not done so pnor to 
ha~·ing entered into a leasing agrttment. Furthermore. in determining 1f an 
employee leasing compan!-' has repeatedly violated its obligations under the 
Act or these proposed ne" rules. !he Commissioner of Labor -.;:1 consider the 
failure 10 file conmbuuon or wage repons for each 1nd1v1dual client company 
10 be a separate and disttnct violation . The failure to tile a conmbuuon or 
1,1,age repon or the failure to remit a contribution assessment m full and in a 
11mely maMer -.-.,11 be deemed 10 cons11tute an egregious -.1olauon of the Ai:t 
and of these proposed ne'-\ rules. Lastly . an employee leasing company which 
has its registration rescinded will be so nouficd m "T1t1ng by the 
Commissioner 1,1,·ho -.,11 state specifically the reasons for 1he rescission . The 
emplo~ee leasing company -.-.,ti also be informed of us appeal nghts from the 
order of rescission . 

In sum. the proposed ne'4 rules implement and complement S J .S .-'. ) ◄ 8-
6- et seq . with respect to the reg1srnuon of employee leasing companies. also 
known as professional employer organiz.auons. in order 10 ensure that those 
enttt1es possess the financial strength and v1ab11it~, required for them to 
provide requisite Sef"·ices to their client companies. the -.-.ork~ leased by the 
latter and to meet their moneta~ responsib1lit1es to the State·s unemplo~ent 
and temporal') disability insurance rrust funds . 

Proposed ,JA.C. 1: :16-:4 . l sets forth the applicauon and scope of the 
proposed new rules . 

Proposed ,.J .A.C. 1:: 16-:.a .: sets fonh the detin111ons of terms utilized 1n 
1h1s subchapter The term .. benefit e)lpenence·· means the relat1onsh1p 
between an employer ·s contnbuuons pa,d on his or her own behalf -.-.,th 
respect to employment occumng dunng a specified penod and benefits paid 
141th respect to unemployment and temporal')· disab1h~ and ,harged against 
the account of the employer in whose employment such indl\ 1dual established 
base weeks const1ruttng the basis of such benefits . The tenn ··client compan~ ·· 
means a sole propnetorship. partnership. cor,,orat1on or business enu~ -.-.·h1~h 
enters into an employee leasing agreement and 1s ilSs1gned employe~ 
performing sef' ices in :,,.;cw Jeney· by the employee leasing .:ompan~ 
··Comm1ss1oner·· means the Comm1ss1oner of Labor .. Co1oered emplo~ee .. 
means an 1ndindual co-emplo!-'C<i b~ an employee leasing compan~ and a 
client company pursuant to an employee leasing agreemcmt ··Dcpanment"· 



means the Department of Labor. "Division of Revenue .. means the unit of 
Sew krsev State Go,emment within the Department of Treasury which is 
responsibl~ for the registration of employers for the payment of gross income 
taxes. unemployment and temporary disability contributions. and other State 
taxes . "Employee leasing agreement .. or "professional employer agreement" 
means an arrangement. under wrinen contract. whereby an employee leasing 
company and a· client company co-employee a covered employee on an on­
going. non-temporary basis which 1s not aimed at temporarily supplem__enting 
the client company 's workforce. "Employee leasing company," also known as 
a ··professional employer organization:· means a sole proprietorship. 
corporation or ocher business entity which devotes a substantial portion of its 
business to providing the services of employees pursuant to one or more 
employee leasing agreements and which provides services of a nature 
customarily understood to be employer responsibilities including, but not 
lirruted to. tho~e responsibilities set forth in N.J.S.A. 34:8-68 . 

Proposed ,.1.A.C. 12:16-24.3 sets forth the requi.rement for and mode of 
the initial registration of employee leasing companies with the Commissioner 
of Labor. as well as the requirement for the subsequent annual registration of 
employee leasing companies with the Commissioner of Labor. 

Proposed l\'.J.A.C. 12 :16-24.5 sets forth the financial security requirements 
to which an employee leasing company must adhere in order to function 
within the State. Those requirements include the annual filing of a financial 
statement with the Commissioner of Labor which has been reviewed and 
attested to by a certified public accountant and the filing of a security bond or 
deposit of securities. 

Proposed S.J .A.C. 12 :16-24.6 sets forth the requirements that an employee 
leasing company provide the Commissioner of Labor on a quarterly basis 
with a payroll tax certification. 

Proposed ,.1.A.C. 12 : 16-24. 7 sets forth the requirement that the employee 
leasing company must provide workers · compensation insurance for their 
co,ered employees. 

Proposed ~ .J.A.C. 12 : 16-24.8 sets forth the requirements by which an 
employee leasing company must notify the Commissioner of Labor of the 
dissolution of an employee leasing agreement. 

Proposed !\i .J.A.C. 12 :16-24.9 sets forth the manner in which the 
registration of an employee leasing company may be rescinded. 

Proposed ,.1 .A.C. 12 :16-24. 10 sets forth the requirement that those client 
companies affected by the dissolution of an employee leasing agreement tile 
reports and submit payment of unemployment and temporary disability 
insurance trust fund contributions on their own behal,es as of the date of 
dissolution. as well as register 'with the Di,ision of Revenue if they had not 
done so prior to said dissolution . 

Proposed S.J .A.C. 12 : 16-24. 11 sets forth what constitutes a "repeated and 
egregious" violation which would serve as the basis for rescinding the 
registration of an employee leasing company. 

Proposed S.J .A.C. 12 :16-24. 12 sets forth the manner in which notification 
of the rescission of registration shall be provided to the employee leasing 
company and references the applicable rules. N.J .A.C. 12 :16-22. which 
delineates the hearing process which "'ill govern the appeal therefrom. 

A.s the Department has provided a 63-day comment period on this notice of 
proposal. this notice is excepted from the rulemaking calendar requirements. 
pursuant to S .J.A.C. I :30-3 .J(a)S . 

Social Impact 
The proposed new rules establish a regulatory framework for the 

registration and monitoring of employee leasing companies. also kno'w11 as 
professional employer organizations. 10 ensure compliance with the 
prov-isions of :\ .JS .A. 34 :8-67 et seq. Accordingly. the proposed new rules 
implement the intent of the Legislature as se1 forth in the aforccited statute 
with respect to employee leasing companies to ensure that such entities 
possess the financial strength to provide the benefits or services which they 
have contracted to provide. This. in turn. benefits the client companies and 
their employees whose services are provided by the employee leasing 
companies or professional employer organizations by ( I) relieving client 
companies of quarterly tiling requirements and other paperwork associated 
with employer employee relationships. (2) providing safeguards 10 ensure that 
employees have workers· compensation coverage. and ( 3) requiring the 
employee leasing company to continue to honor and abide by existing 
collecti,e bargaining agreements. 

Economic Impact 
\\. bile the employee leas mg companies may experience some additional 

costs. the overall regulatory process will have a positive economic impact on 
the client companies. the leased employees and the unemployment and 
temporary disability trust funds. Specifically. there arc few if any additional 

costs imposed by the initial or annual registration process. other than the 
minimal cost of providing documentation of compliance with the provisions 
ofS.J .S.A. 34 :8-67 et seq .. such as proof of workers' compensation coverage. 
In regard to the expense of providing a quarterly certification by a certified 
public accountant that all payroll taxes have been paid and the potential cost 
of providing a security bond or deposit of securities. the Department believes 
that any employee leasing company seeking to assume financial risk should 
be in a position to bear the costs imposed. The Department believes tha1 those 
costs are reasonable. necessary. and appropriate to help ensure that the entity 
possesses the financial strength and soundness to fulfill its obligations to its 
client companies and. most saliently. 10 the workers whom they lease. 

The regulation of employee leasing companies including confirmation of 
their net worth andior the imposition of a bond or security requirement. will 
allow client companies to· take advantage of the cost savings offered by these 
entities with a higher degree of confidence. This. in tum, will allow the client 
companies to offer their employees more and varied fringe benefits . The 
bonding,-security provisions provide a greater degree of certainty that the 
unemployment and temporary disability trust funds will receive all 
contributions due from these entities. 

Federal Sundards Statement 
A Federal standards analysis is not required because the proposed new 

rules are not subJect to any Federal requirements or standards. 

Jobs Impact 
The Department believes that these proposed new rules will not result in 

1he generation or loss of any jobs. bu1 will facilitate existing employment 
opportunities through use of the modality of employee leasing companies . 

Agriculture Industry Impact 
The proposed new rules will have no impact on the agriculture industry. 

Regulatory Flnibili~- Analysis 
It is unlikely that the employee leasing companies or professional employer 

organizations being regulated under these proposed new rules are small 
businesses. However. it is very likely that many of"1he client companies will 
be .. small businesses .. as that term is defined in the Regulatory Flexibility Act, 
SJ .S.A. 52 :148-16 et seq. However. the number of those small businesses 
which will function as clients is not presently quantifiable. These rules do not 
impose any additional burdens on the client companies. Indeed, they will 
allow the leasing companies 10 lessen the associated paperwork and filing 
requirements in which their client companies would otherwise have to 
engage. that is. reporting of tax benefit assessments and payroll accounting. 
The proposed new rules do not provide for different compliance requirements 
based on business size. Rather. these new rules establish a regulatory 
framework for the registration of. and periodic reporting by, employee leasing 
companies in an attempt to ensure their strength and ability to fulfill their 
contractual obligations to their clients and to the workers leased by their 
clients . However. all employee leasing companies and professional employer 
organizations will. as a result of the proposed regulations. have to assume the 
limited costs associated with having to provide the Commissioner. at the time 
of initial registration. and aMually thereafter. w1th a certification by a 
certified public accountant that each has a minimum net worth of SI 00.000. 
Similarly. all employee leasing compames or professional employer 
organizations will also have to assume the costs associated 'with the 
submission to the Commissioner of quarterly cert1tica1ions prepared by a 
certified public accountant that each has paid all requisite payroll taxes owed 
to the State. 

Smart Growth Impact 
The proposed new rules will oot have an impact on the growth. 

development or redevelopment of the State's urban or suburban areas with 
regard to existing or proposed land use. protection of open space or 
transportation systems. Therefore, the rules Wlll not impact the achievement 
of smart growth on the implementation of the State Development and 
Redevelopment Plan. 

Full tnt of the proposed new rules follows : 

SCBCHAPTER 24 . E~LOYEE LEASNG CO\-f PA:--;IES 

12 : 16-24.1 Application and scope 
(a) The rules in this subchapter set forth the requirements and 

methodology by which an employee leasing company. also known as a 
professional employer organization ("PEO .. ). shall register with the 



Commissioner of Labor. pursuant to P.L. 2001 . c .260. :-.: .J.S.A. 34 :8-67 
et seq . 

(b) The provisions of this subchapter apply to all employee leasing 
companies as defined in N.J.A.C 12 : 16-24.2. 

12 :16-24.2 Definitions 
The following words and tenns. when used in this subchapter. shall 

have the following meanings . unless the context clearly indicates 
otheN.-ise. 

"Benefit experience" means the relationship between an employer's 
contributions paid on his or her own behalf with respect to employment 
occuring during a specified period and benefits paid with respect to 
unemplo)'1Tlent and temporary disability and charged against the account 
of the employer in whose employment such individual established base 
weeks constituting the basis of such benefits. Benefit experience for 
temporary disability purposes shall also take into account contributions 
paid by the employer·s workers . 

··client company·· means a sole proprietorship. partnership. 
corporation or other business entity. which enters into an employee 
leasing agreement and is assigned employees performing services in ~ew 
Jersey by the employee leasing company. 

··Commissioner" means the Commissioner of Labor. 
"Covered employee .. means an individual co-employed by an employee 

leasing company and a client company pursuant to an employee leasing 
agreement. 

"Department" means the Department of Labor. 
·'Division of Revenue" means that unit of ,ew Jersev State 

Government within the Department of Treasury which is. respon~1ble for 
the registration of employers for the payment of gross income taxes. 
unemployment and temporary disability contributions. and other State 
taxes. 

"Employee leasing agreement .. or "professional employer agreement" 
means an arrangement. under wrinen contract. whereby: 

I . .A.n employee leasing company and a client company co-employ 
covered employees: and 

2. The arrangement is intended to be. or is. ongoing rather than 
temporary in nature. and not aimed at temporarily supplementing the 
client company's work force . 

··Employee leasing company" or "professional employer organization" 
means a sole proprietorship. partnership. corporation or other business 
entity. which devotes a substantial portion of its business to providing the 
services of employees pursuant to one or more employee leasing 
agreements and provides sen,,i ces of a nature customarily understood to 
be employer responsibilities including. but not limited to. those 
responsibilities provided in N.J .S.A. 34 :8-68 . 

12: 16-24.3 Initial and annual registration 
(a ) An employee leasing company or professional employer 

organzation. as defined in N .J .A.C. 12 : 16-24.2. shall register with the 
Commisioner or his or her designee . This registration is separate from. 
and in addition to. any statutory requirements to register as an employer 
in this State or to conduct business in th.is State. 

I . The form for the initial registration of an employee leasing 
company or professional employer organization shall be prescribed by 
the Commissioner or his or her designee. and is available on the 
Department website at : www.state .nj .us/labor admin fonns .htm. or mav 
be requested by contacting the Department directly. by calling the Labo'r 
hotline at (609 ) 633-6400. This fonn requires the business to record its 
beginning date. the name of the business incorporation information. the 
names. social security numbers and home addresses of the owners. 
partners or responsible corporate officers. and relevant wage. salary and 
commission information. as well as indicating the status of the business 
in regard to various State and Federal contributory programs (for 
example. Cnemployment Compensation) . 

2. An employee leasing company or professional employer 
organization shall request the registration form from the Commissioner or 
his or her designee within 30 days from the first day of emplo~ment or 
co-employment in this State . 

3. The initial registration form shall be completed and returned to the 
Commissioner or his or her designee wuhin 30 days from the date of 

mailing. If the registration form is completed on the Department of Labor 
website. it shall be submined within 60 davs of the date of the first 
employment or co-employment in this State . · 

(b) After initial registration. an employee leasing company or 
professional employer organization shall register annually on a fo rm 
prescribed by the Commissioner or his or her desumee . 

( c ) The annual registration fonn shall be completed and returned to the 
Commissioner or his or her designee on or before Januar\' 31 of each 
calendar year. - · 

12 : I 6-24.5 Financial security requirements 
(aJ An employee leasing company or professional employer 

organization shall submit a reviewed financial statement to the 
Commiss ioner or his or her designee with the initial registra11on and al so 
with each annual registration on or before the dates detailed in , .J .A .C. 
12: 16-24.3(a)3 and(c) . 

I . Each re\'iewed financial statement shall incorporate a certi ficat ion 
that it was prepared by an independent certified public accountant in 

accordance with generally accepted accounting principles within six 
months prior to the date of the initial or the annual regi stration or with a 
certification by the independent certified public accountant in accordance 
with generally accepted accounting principles stating that it 1s the most 
recent financial statement and that they have reviewed the financ ial 
statement within six months prior to the date of the initial or the annual 
registration and certifv that there ha ve been no adverse effects ne1?ati velv 
impacting the minim~ net worth of SI 00 .000. - · 

2. Each reviewed financial statement shall demonstrate that the 
employee leasing company or professional employer organization has a 
minimum net worth of$ I 00.000. · 

(bl An employee leasing company or professional employer 
organization. which is not in compliance with (a ) above. shall tile with 
the Commissioner or his or her designee a security bond or deposit of 
securities with a current market value of $75.000 on or before the dates · 
detailed in !'i.J.A.C. 12 : l 6-24.3(a)2 and 3. 

I . The Commissioner or his or her designee may make a penodic 
re,,,iew of the adequacy of the security furnished by the employee leasi ng 
company or professional employer organization to determine if any 
adjustment may be necessary . 

2. The Commissioner or his or her designee may sell the securi11es so 
deposited to the extent necessary to satisfy any unpaid unemplo:,ment 
and'or disabilit)· taxes. interest. penalties andor assessments or any 
wages. benefits or other entitlement due a covered employee. The 
employee leasing company or professional employer organization will be 
notified of the sale of such securities and the amount used . 

3. The Commissioner or his or her designee may also require the bond 
or deposit of securities described in (bl above if he or she finds that the 
employee leasing company or professional employer organizauon has had 
its license or registration suspended. denied. or limited in any otht:r 
jurisdiction: or that there have been instances in which the emplo yee· 
leasing company has not paid CO\'ered employees · "'ages or benefits 
when due. or failed to make timely pa:,ment of any Federa l or State 
payroll taxes or unemployment and or disabilitv contributions "'hen due . 
or for other good cause. · 

4 . An employee leasing company or professional employer 
organization which has had its securirv reduced to sa11 sh an:, 
unemployment and or disability taxes. · interest. penalties ·and or 
assessments or any wages. benefits or other entitlement due a CO \ered 
employee. and has not had its registration rescinded. shall tile with the 
Commissioner or his or her designee an additional secunt;, bond or 
deposit of securities which when combined with any unused pom on o f 
the prior secunt)· bond or securities will equal a current market \a lue o f 
$75.000. Such additional secunties must be recel\ed no later than 60 
days after the notification of sale of such securities as set forth in t b 12 
above. 

5. The Commissioner or his or her designee ma:, extend for good 
cause the date for compl ying with the secumy requirement for a period of 
up to 30 days beyond the original due date . 

1216-24 .6 Pa)TOII tax certification 
(a I An employee leasing company or pro fess iona l emp k)~ er 

organization shall proV1de the Comm1ss1oner or his or her Jc;: s1 gnt:e . 



within 60 days after the end of each calendar quarter. a certification by an 
independent certified public accountant on a fonn prescribed by the 
Commissioner or his or her designee that all applicable Federal and State 
payroll taxes have been paid on a timely basis . 

(b ) The payroll certification fonn shall be filed quarterly by the 
following dates : 

Quarter Ending Due Date 
March 31 \ltay 30 
June 30 August 29 
September 30 November 29 
December 31 March I 

(c) The Commissioner or his or her designee shall notify the client 
companies reported on the most recent registration form if an employee 
leasing company or professional employer organization fails to file its 
quarterly payroll tax certification within IO days of the mailing of the 
notice of delinquency in accordance with 1'.J .S.A. 34:8-7 I. 

12: 16-24.7 Workers· compensation insurance 
(a ) It is the obligation of the employee leasing company to provide 

workers · compensation insurance for their covered employees . Policies 
may be issued by any insurance carrier licensed by the State of New 
Jersey. Policies shall indicate that the employee leasing company is the 
labor contractor for each client company, by name. 

12 : 16-24.8 Dissolution of employee leasing agreement 
(a) When one or more employee leasing agreements are to be 

dissolved. the employee leasing company or professional employer 
organization shall give advance notice of dissolution to the Commissioner 
or his or her designee. ln the event that it is impracticable to give such 
advance notice. the employee leasing company or professional employer 
organization shall nocify the Commissioner or his or her designee within 
IO business days of such dissolution. 

(b) Such notice shall contain the following information: 
I. The name. address. and taxpayer identification number of the 

employee leasing company or professional employer organization: 
2. The expected or actual date of dissolution; and 
3. The name. address. and taxpayer identification number or Federal 

employer identification number of each client company for whom an 
employee leasing agreement is or will be dissolved. 

(c) For each client company that leased its total workforce, or any pan 
thereof. from the employee leasing company or professional employer 
organization for a period of less than two full calendar years. such notice 
shall include the names and social security numbers of the leased 
employees and the amount of taxable wages. employer unemployment 
and disability contributions and unemployment and disability benefit 
charges attributable to the client company during the duration of the 
leasing agreement. 

12 : 16-24. 9 Rescission of the registration of an employee leasing 
company or professional employer organization 

(a) The registration of an employee leasing company or professional 
employer organization may be rescinded by the Commissioner, or his or 
her designee. for violations as set forth in N.J.S.A. 34 :8-67 through 78 
and for non-compliance with this subchapter. The rescission shall be 
effective as of the first day of the next calendar quarter. 

(b) After the registration of an employee leasing company or 
professional employer organization bas been rescinded. all of the client 
companies will be notified by the Commissioner or his or her designee 
that they are required to file repons and submit payment of contributions 
on their O'NTl behalf effective with the date of the rescission. The rates 
assigned to the individual client companies shall be calculated in 
accordance with the terms of N.J.S .A. 34:8- 73(b)( I) through (5 ). 

(c) A client company of an employee leasing company which has had 
its registration rescinded shall register its business with the Di vision of 
Revenue. if such registration was not in effect prior to entering into the 
leasing agreement. 

12 : 16-24. 10 Dissolution of an employee leasing company or 
professional employee organization 

(a) Upon the dissolution of an employee leas ing company or 
professional employer organization, all of the client companies shall file 
reports and submit payment of contributions on their O'-'n behal f effective 
with the date of dissolution. The rates assigned to the individual client 
companies shall be calculated in accordance with the terms of ~.J .S.A. 
34:8-73{b)(I ) through (5). 

(b) A client company which has dissol\'ed its employee leasing 
arrangement shall register its business with the Division of Revenue. if 
such registration was not in effect prior to entering into the leasing 
agreement. 

12 :16-24. 11 Violations 
(a) If an employee leasing company knowingly and willfully fail s to 

file a contribution or wage report by the due date. the Commiss ioner. or 
his or her des1gnee. shall consider such failure as a separate violation for 
each client with whom the leasing company has an employee leasing 
agreement. 

(b) If an employee leasing company fails to file a contnbution or wage 
report or fails to remit payment within 15 days of the due date. the 
Commissioner. or his or her designee. shall consider such failure as 
egregious violations under N.J .S.A. 34:8-76c ·and shall result in 
rescission. 

(c ) 1n determining if rescission is an appropriate remedy. the 
Commissioner may also consider the following factors : 

I. The record of previous violations by the employee leasing 
company: 

., The significance or scale of the violations; 
3. The existence of outstanding reports or failure to pay: 
4. Failure to respond to a request to produce records . documents. or 

proof of payment: 
5. Submission of falsified or altered records. forms . documents. or 

proof of payment: 
6. Whether the violations were willful or knowing: and 
7. Good faith efforts by the employee leasing company to remedy any 

violations. 

I 2: 16-24.12 Appeals 
The Commissioner. or his or her designee. shall notify the employee 

leasing company or professional employer organization in writ ing of the 
reason for rescission which notice shall include a "Request for Hearing" 
as provided for in N.J .A.C. 12:16-22. · 



EXAMPLE G 

BANKING 

(a) 
DEPARTMENT OF BANKING AND INSURANCE 
DIVISION OF BANKING 
General Provisions 
State Bank and Savings Bank Parity 
Proposed Repeal and New Rule: N.J.A.C. 3:6-12.1 
Proposed Repeals: N.J.A.C. 3:6-12.2 and 12.3 
Authonzed By: Holly C. Bakke. Commissioner. Department 0f Banking 

and Insurance. 
' Auchorirv: ~.J .S ... ~. t".' : l-8. l. 17:1-ISc and 1';" :9A-:4b.l. 
Calenda; Rderence: See Summary below for e~planauon of 

e~ception to calendar requirement. 
Proposal ~umber: PR., :002- I 50. 

Submit comments by June I 4 . :oo: to 
K.iren Garling. Assistant Commissioner 
Re1ZUla1orv Affairs ,e~ Jers~y Department or Banking and lnsurance 
PO Bo:< J:5 
Trenton. ,1 ()86:5-0J:5 
Fa., . t6091 :9:-0896 
Ema,! : Legsreizsadobista1e.n1 us 

The agency proposal follows 

Summary 
The Departmen1 of Banking and lnsurance ("Departmen1") proposes 10 

amend SJA.C. 36-1: .1 10 1mplemen1 the new panty prov1s1ons enacted ,n 
P.L. :ooo. c 69. *3 {known as the "Panty Act"). and cod1ried at ,.1 .S.A. 
I'" 9A-14b. I. The grant of panty con1.11ned in the statutory amendment 
involves powers. rights. benefits and pn-.ileges 1ha1 are possessed by Federal 
or ou1-of-S1a1e chartered financial institutions. The Department has carefully 
reviewed the underlying policy decisions that have led to 1he current 
regula1ory system and 1he series of laws enacted by 1he Legislature to protect 
consumers and main1.1in the safety and soundness of ,ew Jersey State 
chartered banks and ~vings banks. 

After careful review and consideration. the Department has concluded that 
the grant of panry was not intended to free Sew Jersey banks and wv1ngs 
banks from operating wi1han the general regulatory structure tha1 currently 
e:<im 1hrough 1he Department. The Department has also .:oncluded that the 
grant of panty by the Legislature was nol intended 10 repeal by 1mplicat1on 
important '.'iew Jersey S1.1te consumer protection laws. such as u;ur:v· laws . 

Consis1ent with 1he Panry Act. the rule proposed for repeal and new rule 
address both '.\cw Jersey State chartered bank and ,avings bank panty with 
Federally chartered and out-1:1f-Sta1e banks. savings banks. and savings 
associa1ions. Any such power must be e:<erc,sed upon 1he same terms and 
subject to the same conditions as are authonzed for Federally chartered or 
ou1-of-State banks. wvings banks. and savings associauons. To e~erc1se a 
power. nght. benefit. or pnvilege afforded 10 an ou1-oi-S1ate bank. savings 
bank. or savings assoc1at1on. the exercise of which the Commissioner of the 
Department of Banking and lnsurance l"Comm1ssioner .. ) has not prev1ousl~ 
approved by rule. banks and savings banks will be required 10 submit a nouce 
of intent 10 the Department. supported by 1nfonnauon spec1tied 1n the new 
rule. ,.-hich 1he Comm1ss1oner may. w11hin "' <U~s. approve. disapprove. or 
cond1t1on on safety and soundness grounds or on other ~ounds established 1n 
the new rule. 

The proposed new rule makes II clear that cer1.1in areas of this State· s 
regulation of banks and savings banks are no1 included in the scope of 
appl1ca11on of the Pant)· .-\ct. These proposed lim1ta11ons apply 10 both 
Federal and out-of-State powers. nghts. benetits. and pm lieges The 
Department notes. for eumple. that ;ome national banks operating in ,cw 
Jersey ha"e claimed that 1hey arc e,empt trom the requ1remen1 0f offering 
consumer checking accounts established 1n 'SJ S.A. I ~-16S- l ct seq . 
Consumer checking accounts are low cost personal checking accounts that 
require only minimal amounts of money to open and ma1nta1n . The accounts 
pro"1de a substantial benefit to young. lo"' income. and elderly· people. The 
Department does not believe chat the Legislature intended to permu '.\cw 
Jersey State chartered banks and sa \ ,ngs banks to use panry 10 a" 01d their 
respons1b1ht1es 10 comply w11h 1h1s or certain ocher consumer protection laws 
Accordingly. in the proposed new rule. the Department has 1dcn11tied 1he type 
of consumer procec11on laws and adm1mstrat1\e rules that ;hall no1 be subJect 
to pariry. The Department "'ews these proposed limitations on 1he e:<ercisc 1>f 
pant)· as reasonable and necessar:v general!~ to discharge the Comm1ss1oner ·s 
statutory responsibility 10 promulgate rules for the appropnate regulauon 0f 
1ns11tu11ons w1thin the Department ' s Junsdicuon In add111on. the new rule 
implements the leg1slat1"e :iuthonzat,on to promulgate rules with the 
obJecll"e 0f achie"ing substantially compeuuve panty. while preSCf"\ ,ng the 
ex1s11ng framework of the dual banking sys1em. which there 1s no e\ ,dent 
intent to disrupt. espcc,all~ wnh respect 10 consumer protections enacted by 
the Legislature o"·er many years . 

The lim1tauons also ser.e to es1.1blish grounds for Jisappro, ,ng a nouce of 
m1ent. 1n accordance w1th rulemaking authonty spcc1 rically gr1nted 1n the 
Panry .-\ct. 

Th< apphcauon of 1he proposed new rule to '.\ J.A.C. 3 6-1 : . I to both 
banks and savings banks would make :Jnnecessa~ th< pro, 1s1ons ~et forth 1n 
recentl:- re3dopted SJ .-\.C. J 6-t: .: lnd t: J t,<e 33, J.R. :o~q dune 18. 
:oo I 11. and those sections are. lh<refore. proposed for repeal. 

The Department believes tha1 the lim11au0ns on pan~ iet forth in the 
proposed new rule are consistent not l)niy with le~1sla11,e ,ntcnt. but Jlso '41th 
pro\ls1ons of Federal law. 1nclud1ng the IQQ9 Gramm-lcach-Bhley -\~t ""h,ch 
recontirmed the pnnc1ple of functional regulauon of certain .JC!I\ 111es 
1rad11wnall~ regulated by the ,1ates. The ~artment welcom<s public 
comment on these: prov1s1ons of the proposed new rule :;o that the tinal rul< 
adopted w,11 pro"1de the appropna1e balance bc~ecn the gran1 or' 1)()1Aer5 
under the Pant:- Act 1nd re:isonable resmcuons l)n their c:,crc,se . .:ons1s1cnt 
with apphc3ble State laws tor the protection ot .:onsumc:rs Jnd the 
adm1n1strat1on of the Departmen1 · > regulatory re5pons1btl111es 



A 60-day comme~t period is pro,ided in this notice of proposal and. 
therefore. pursuant to ".J .A.C. I :30-3 .3( a )5 . the notice is not subJect to the 
provisions of,.J .A.C I :30-3 .1 and 3.2 go,·eming rulemaking calendars . 

Social Impact 
The proposed new rule and repeals would apply to all ~ew Jersey chanered 

banks and sa, ings banks . assuring them substantially competitive pariry with 
their Federal and out-of-State counterpans . The proposed ne..., rule will permit 
the Depanment to continue to require banks and savings banks 10 adhere to 
safe and sound banking practices and key consumer protections. while 
en_1oying such substantially competitive pari~. The new rule and repeals. 
therefore. should ha\'e a beneficial social impact on the industry and 
consumers . Consumer reaction is expected to be positive. 

Economic Impact 
The Department expects that the ability to exercise powers. rights. benefits. 

and pri,ileges authorized now or in the future for Federal or out-of-State 
institutions will have a positi\'e economic impact. Banks and sa\'ings banks 
will be able to offer sen·ices and products that may not be specifically 
authorized by applicable 1\ew Jersey statutes and rules . but which may enable 
banks and savings banks to increase their business. their market share and. 
therefore. their profitabili~ and competitiveness w1th their Federal and out­
of-State counterpans . 

Banks and sa, ings banks that seek to exercise pari~ "ith out-of-State 
institutions "ill incur costs in order to submit a notice of intent with the 
required supponing information . The Depanment expects that associated 
administrative costs will be marginal. Consumers should benefit economically 
from resulting increases in sen·1ce and product options and marketplace 
competition. 

Federal Standards Anal~·sis 
Banks and savings banks may. in the future. become subject to Federal 

standards pursuant to a proper- exercise of parity in accordance with the 
proposed new rule and repeals . V. nile the Federal standards applicable in such 
cases cannot be identified at this time. there will be no applicable State 
standards that may exceed them because parity with Federal mstitutions 
entails application of the pertinent Federal standards. 

The proposed new rule. however. also removes cenain State statutory and 
regulatory consumer protections from the scope of parity. In some cases. these 
limitations may exceed Federal standards applicable to Federally chanered 
banks. savings banks. and sa\'ings associations. in the sense that the 
limitations may restrict New Jersey banks and sa\'ings banks from cenam 
types or levels of activi~· in which their Federal counterparts may conceivably 
be pennined to engage at present or in the future . 1\of\\ithstanding the 
proposed limitations. under parity. banks and savings banks should soon be 
able to offer services and products not specifically authorized by applicable 
1\ew Jersey statutes and rules. and reap the resulting economic benefits. 

As a maner of policy. however. the Depanment views the proposed 
limitations as reasonable and necessary generally to discharge the 
Commissioner · s statutory responsibility to promulgate rules for the 
appropriate regulation of banks and sa,·ings banks. and specifically to 
implement the legislative authorization in the Parity Act to promulgate rules 
with the objective of achieving substantially competitive parity while 
presen·ing the existing framework of the dual banking system. which there is 
no evident intenr to disrupt. especially with respect to consumer protections 
ratified by the Legislature over many years. The costs that may result from 
promulgating the proposed limitations are speculative at best. Such costs. 
even 1f realized. are ourweighed by the solid benefits afforded to New Jersey 
consumers by. for example. the continued viability of laws addressing 
consumer checking accounts. criminal usury. mongage loan prepayment 
penalties. medical and financial records privacy. and the safety and soundness 
of state-chanered banks and savings banks. In addition. the Depanment sees 
no technological obstacle io the regulated industry's continued compliance 
with these limitations. 

Jobs Impact 
The Dcpanment does not anticipate that any Jobs will be lost as a result of 

the proposed new rule and repeals. If banks or savings banks increase their 
business or market share as a result of the parity permincd by the proposed 
new ruk, add1t~onal jobs may be generated. 

The Departmcrn invites commcnters to submit anv data or studies 
~cem~ng the jobs impact of the proposed new rule and r~eals together Wlth 
thru wnnen comments on other aspects of this proposal. 

Agriculture I ndustf) Impact 
The Depanment does not expect any agriculture indust1;, impact from the 

proposed new rule and repeals . 

Regulator) Flexibili~ Analysis 
Some l\iew Jersey banks and savings banks are small businesses as defined 

in the Regulato1;,· Flexibilit: Act. , .J.S.A. 52 :148-16 et seq The proposed 
new rule "will impose compliance requirements on these entities if they seek to 
exercise a power. right . benefit or privilege authonzed for out-of-State hanks. 
sa"ings banks or sa,ings associations . The compliance required will consist 
of requiring the bank or sa,ings bank to pro\'ide not1ce 10 the Commissioner 
of its intent to exercise such power. right. benefit or pri,ilege and will require 
the bank or sanngs bank to provide a description of the intended act i, i~ . a 
copy of the regulatory authority that go\ems the out-of-State insmution that 
the bank or savings bank proposes as the basis of panty. and a business plan 
and statement describing the general or specific expenence of the bank or 
sa\·ings bank that establishes how the proposed exercise of parit: will be 
conducted in a manner consistent with safe and sound banking practices. If 
banks or sa\'ings banks seek to exercise parity with out -of-State banks. 
sa,·ings banks or sa\'ings associations. professional assistance m the form of 
anomeys and accountants may be necessary. The cost of compliance ...,;11 , a1;, 
from professional to professional depending on the sen·ices needed. 

The proposed new rule and repeals wjl) grant 1\ew Jersey banks and 
sa,·ings banks flexibility yet require them to operate in a manner that 1s 
responsible to the industry. its customers and the general public The 
Department does not believe that the compliance requirements are unduly 
burdensome and finds that they are consistent with prudent bank ing practices . 
The purpose of the5e requirements does not \'ary based upon business size. 
Accordingly. no differentiat1on based on business size 1s pro,·ided. 

Smart Growth Impact 
The proposed new rule and repeals have no impact on the achie,ement of 

sman grow1h and implementation of the State De\'elopment and 
Redevelopment Plan. 

Full text of the proposed repeals of'S .J.A.C. 3:6-12 .2 and 123 may be 
found in the New Jersey Administrative Code at ~ .J .A.C. 3 :6- 12.2 and 
12 .3. 

Full text of the proposed repeal and new rule at :": .J .A.C. 3:6-12 .1 
follows (additions indicated in boldface thus: deletions indicated in 
brackets [thus}) : 

3:6-12 .1 State bank and sa,ings bank parity with [national banks] 
Federal and out-of-State institutions 

[In addition to other authority granted by law. and unless contrary to 
State law. a bank may exercise any power. right. benefit or pm·ilege 
which is now or hereafter authorized for national banks pursuant to 
Federal law or rules or regulations of the Comptroller of the Currency. 
the Federal Reserve Board and the Federal Deposit Insurance 
Corporation. Any such power shall be exercised upon the same tenns and 
subject to the same conditions as are authorized for national banks . The 
powers. rights. benefits or privileges shall be automatically exercisable 
upon the expiration of 30 days from the date of adoption by the Federal 
regulatory agency. except if the Commissioner of Banking and Insurance 
within that 30 day period provides notice that the power shall not be 
granted to State banks . Such notice shall be pro,·ided to each bank. and to 
the trade publications of the New Jersey Bankers Association and the 
1'iew Jersey League Community and Savings Bankers. and or their 
successor organizations. if any. for publication. The Commissioner of 
Banking and Insurance may permit banks to begin exercise of a power 
prior to the expiration of the 30 day period by providing notice of 
pennission to each bank and to the above mentioned trade publications .] 

(a) Banks and sa,ings banks ma~· exercise those po"·ers. rights. 
benefits or prhileges authorized as of (the dfecth·e date of this rule) 
and thereafter for national banks. Federal sa\'ings banks or Federal 
Sl\'ings associations. either directl~· or through a financial subsidia~ 
or other subsidiary. to the same ntent and subject to the same 
limitations as national banks. Federal sa,ings banks or Federal 
sa,·ings associations ma~· nercise those powers. rights. benefits or 
pri,ileges. Eicept as otherwise pro,·ided in this subchapter. pursuant 
to ~.J.S.A. 17:9A-24b.1. banks and sl\'ings banks may nercise such 
powers. rights. benefits or prh·ileges. notwithstanding the pro, isions 
of ~.J.S.A. J7:9A-1 et seq. or an~· other law. 



(b) Banks and sa,·ings banks ma~· eurcise those powers. rights. 
benefits or prh·ileges authorized as of ( the effective date of this rule) 
and thereafter for out-of-State banks. sa,ings banks or savings 
associations either directl~ or through a financial subsidiary or other 
subsidian. to the same ntent and subject to the same limitations as 
out-of-St~te banks. sa,·ings banks or sa,ings associations may 
exercise those powers. rights. benefits or prh·ileges. pro,·ided that 
before exercising an~ such power. right, benefit or prh·ilege, the 
Commissioner has approved. b~· rule. the exercise of such a power. 
right. benefit or prh·ilege by banks and sa,·ings banks generall~·. or 
the bank or sa,·ings bank pro,·ides notice of its intent to uercise 
such a power. right. benefit or prh-ilege to the Commissioner and. on 
a case b~ case basis, the Commissioner either appro,·es the activity 
or does not determine within -65 days of such notice that the power. 
right. benefit or prhilege is not to be nercised by the bank or 
snings bank on grounds of safe~· and soundness or on other 
grounds designated b~· the Commissioner b~· rule. Except as 
othel""ise pro,·ided in this subchapter. pursuant to :\.J .S.A. 17:9.-\-
2.&b. I. banks and sa,ings banks ma~ exercise such powers. rights, 
benefits or prhileges. no~ithstanding the pro,isions of , .J .S . .-\. 
I 7:9.-\-1 et seq. or an~ other law. 

(cl The parit~ pro,ided b~· '.'i .J.S.A. I 7:9A-24b. I shall not permit 
a ,·iolation of: 

I . . .\n~· pro,·ision of the '.'iew Jerse~· Code of Criminal Justice. 
, .J.S . .-\. 2C: 1-1 et seq .• including. but not limited to. the criminal 
usu~ limits established at , .J .S.A. 2C:21-19 as applied to loan 
products: 

2. ,ew Jerse~· statutes and rules pro,·iding for the structure and 
corporate go,ernance of banks and sa,·ings banks. including. but not 
limited to. those go,erning amendment of a certificate of 
incorporation and adoption of b~·law·s. and those establishing rights 
of shareholders and members and the membership of a board of 
directors : 

3. ,ew Jerse~ statutes and rules pro,iding for the safe~· and 
soundness of banks and sa,·ings banks. including. but not limited to. 
the limitations on liability to a bank as set forth at '.'.J.S.A. 17:9.-\-60 
et seq .. limitations on leeway in,·estments set forth at ,.J.S.A. I 7:9A-
2.&. l 2. and those providing for reports to and uamination by the 
Department. including. but not limited to. ~d.S.A. 17:9.-\-252 et 
seq. : 

.&. ,ew Jersey statutes and rules pro,iding the Department w·ith 
superYiso~ powers onr banks and sa,·ings banks. including, but not 
limited to. the power to issue orders and appl~· for relief from a court 
of competent jurisdiction established at , .J.S.A. 17:9.-\-266 et seq.: 

5. ,ew Jerse~ statutes and rules regulating real estate appraisers. 
real estate brokers. real estate salespersons. and real estate broker­
salespersons. including. but not limited to. the licensing and other 
pro,isions of the Real Estate Appraisers Act. '.'i.J.S.A. 45: 14f-1 et 
seq .. and the licensing and other pro,isions of the Real Estate 
License .-\ct. , .J.S.A. -65 : IS-I et s~.: 

6. ,ew Jersey statutes and ruin regulating insurance companies 
and insurers. including. but not limited to. the authorization and 
other pro,·isions of ,.J.S.A. t 7: 17-1 et seq .• ,.J.S.A. t 7:.a6B-I et seq .. 
and ,.J.S . .-\. 178:17-1 et seq .. pro,·isions of the trade practices acts. 
'i .J .S .. .\. 17:298-1 et seq .• and ,.J.S.A. 178:30-1 et seq .• and 
pro,isions of the Insurance Information Practices Act. '.\.J .S.A. 
17: 23..\-1 et seq. : · 

7. ,ew Jerse~· statutes and rules generaU~ regulating insurance 
producers. including. but oot limited to. the licensing and other 
pro,·isions of the :\ew Juse~· Insurance Producer Licensing Act. 
'i.J.S .. .\. I 7:22.-\- 1 et seq.: 

8. ,ew Jerse~ statutes and rules regulating health maintenance 
organi.Lations. including. but not limited to. the Health '1aintenance 
Organizations Act. '.\ .J.S.A. 26:2J-1 et seq .. and the Health Care 
~.1rrier ..\ccountabili~ .-\ct. '.'i.J.S.A. 2A:53A-J0 et seq. : 

9. ,ew Jerse~ statutes and rule, regulating ,·iatical settlement 
brokers. representathes. and pro,iders including. but not limited to. 
'.\.J.S . ..\. I 78:30.-\-1 et seq.: 

I 0. The prepa~·ment penal~· prohibition established at '.\ .J .S.A. 
-'6: I 08-1 et seq. as applied to mortgage loan products: 

11. The pro,isions of ,.J.A.C. 3: 1-16 as applied to the processing 
of mortgage loan applications and loans: _ 

12. The pro,·isions of :\.J.A.C. 3: 1-2. l 5 as applied to the closing of 
an office: 

13. The pro,isions of '.\ J .S.A. 17:9.-\-316 prohibiting the 
establishment of a de novo branch office by a foreign bank: 

1-'. The provisions of , .J.S.A. 17 : 16,-1 et seq. regarding 
Consumer Checking Accounts; 

15. The pro,isions of ~.J.S.A. 17:9A-l .et seq .• and 17 :12B-I et 
seq. requiring an~· application or approval process: and 

16. The provisions of the l'niform Commercial Code as adopted 
in '.\ew Jersey at ,.J.S.A. 12A: t-t et seq. 

(d) Prior to the nercise of any pow·er. right. benefit. or prhilege 
exercised by an out-of-State bank. savings bank. or su-ings 
association. a bank or savings bank shall submit a notice of intent for 
the Commissioner' s approval. Such notice of intent shall include: a 
description of the intended activit~' and a cop~· of the statuto~· or 
regulatory authority. including any pertinent regulatory 
interpretation of such authority. that governs the out-of-State 
institution that the applicant bank or savings bank proposes as the 
basis for such nercise of pari~·. and a business plan and statement 
of the general or specific nperience of the applicant that establishes 
how such exercise of parity would be conducted in a manner 
consistent with safe and sound banking practices. The items 
submitted as part of the business plan and statement of nperience 
shall be treated as confidential by the Department and shall not be 
public records pursuant to ,.J.S.A. 47 : IA-I et seq. The 
Commissioner ma~· disapprove the exercise of an~· power. right. 
benefit or privilege on the grounds of an incomplete notice of intent: 
safety and soundness: or other grounds as pro,·ided in this 
subchapter. The Commissioner may condition the exercise of an~ 
power. right. benefit or prhilege on the grounds of safe~ and 
soundness. or on other grounds as pro,·ided in this subchapter. 

(e) A bank or snings bank that ,iolates the pro,·isions of this 
subchapter shall be subject to the enforcement pro,·isions of ,.J.S.A. 
I 7:9A-267. 268 and 269. 



EXAMPLE H 

(a) 
DIVISION OF MEDICAL ASSISTANCE ANO HEALTH 

SERVICES 
New Jersey Care ... Special Medicaid Programs 

Manual 
Proposed Readoption: N.J.A.C. 10:72 
Authorized By: James W . Smith. Jr .. Acting Commissioner. Department 

of Human Services. 
Authority: ~.J .S.A. 30:4D-3 and 7 and Section I 902(a)( I 0) of Social 

Secunty Act (42 L'.S.C. § I 396a(a)( I 0)). 
Calendar Reference: See Summary below for an e~planauon of the 

e.iception to the rulemaking calendar requirements of ~.J .A.C. 
I :30-3 .3. 

Agency Control ~umber: 02-P-09. 
Proposal :"-,.umber: PR~ 2002-100. 

Subm11 comments by Ma~ 17, 2001 to 
Jean Cary. Adm1n1s1ra11,·c Prac11cc Oiliccr 
Otv1s1on of Medical Ass1s~ncc and Health Services 
PO Boll 712. Mail Code •:?6 
Trenton. 'SJ 08625-0712 
Fax : (609)588-7672 
Delivery : 6 Quakerbndge Plaza. ~fercerv1lle. 1'J 086 I 9 
Email 1car.·;a-dhs state n1 us 

The agency proposal follows : 

Summary 
Pursuant 10 ~JS A 52148-S I and ~J AC I 30-6 -l, 'S .J.A.C 10 72. 

~cw Jersey Care Special Medicaid Programs Manual, expires on August 
IS. :002 . This proposed readop11on 1s designed 10 readopt all Sill subchapters 
w·11hout change Pursuant 10 !Iii.JS .. <\ 52: IJB-Slc. as this noucc of proposal 
was submitted to the Office of Adm1nistrat1vc uw pnor to the cxp,rauon 
date. that date was e.,tended 180 days 10 February 11. 200} 

An admin1stra11ve rev,ew has been conducted, and a dctcrm1nauon made 
that all subcha;,tcrs should be continued because the rules are necessary. 
reasonable. adequate, efficient, and respons1,·e for the pul'l)Oses for which 
they were promulgated 

The Sew Jersey Care Special Medicaid Programs Manual extends 
Medicaid chg1b1hty for ceru1n pregnant ... omen and spec11icd children not 
eligible under the pro,·1sions o( ~.J .A C 10 69 as well as for ccru1n aged. 
blind. and disabled persons not eligible under the provrs1ons of ~ J .-\ .C 
10 71 . The eligib1hry cntena esubhshcd by the rules 1n this chapter are more 
liberal than those applicable under Ard to Families with Dependent Children 
(AFOC)-related Medicaid and Socral Secunty Income (SSl)-related Medicaid 

A subchapter summary of the rules contained 1n ~ .J A.C IO 71 follows 
NJ .AC 1072-1, lntroducuon. includes the purpose, scope and 

administrative organiz.auon of the ~cw Jer~y Care Special Medicaid 
Programs. It Cllplains procedures for conlidcnt1ahty of information and 
nond1scnm1nat1on rcaarding prosram part,crpauon 

N.J .A.C. 10:72-2 descnbes case processing, includ1n1 application. 
inten,iew, venficauon requirements. .:ase transfer, rcdetcrm1nauon of 
chg1b1hry. post-applrca1ion client respons1brl1t1es and rctroact.-.e ehg1b1hty 

The rules that compnse S J.A .C. 10 -:-2.3, Sontinanc1al El1g1b11ity Factor-1. 
delineate the nontinanc1al factors required to es~bhsh program elig1bil1ty. 
Follo"'ing a section on general pro, 1s1ons arc rules regard1n1 crt1zensh1p, 
residency, eligible persons. and budget unit The subchapter also includes 
ru les on thrrd party l1ab1lit). persons sanctioned under :\FDC rules. and other 



rl!qu1rcmenls such as applica11on for other benefits including pensions , 
annu1t1es, re11remcn1 and d1sabd111es beneti1s II also contains rules related to 
1nma1es of pubiic institutions . 

~ .J.A C 10 72 -4 sets out income eligibil11y factors, countable income 
standards and resource eligibility. 

:-,./J AC 10:72-5, Admin1stra11ve Requirements, includes rules regarding 
no11ce of .:ounry welfare agency decisions affecting app licants and:or 
benetic ianes , fair hearings and the contents of case records . 

1'.JA.C. 10:72-6 explains presumptive eligibility including, the scope of 
services pro,,idcd, and the responsibilities of qualified providers, the Division 
of Medical Assistance and Heallh Services, the county welfare agencies and 
the applicant. This subchapter also includes the notification and fair heanng 
requirements of the program. 

As 1he Depanment has provided a 60-day comment period on this no11ce of 
proposal. this notice is exempted from the rulemaking calendar requirement. 
pursuant to N.J .A.C. I :30-3 .3(a)5 . 

Social Impact 
It is necessary to continue the New Jersey Care Special "1edica1d 

Programs, and these rules governing eligibility, to ensure that beneficianes 
who qualify continue to receive those Medicaid services authorized under 
these programs. There is no change in the social impact as the Division is 
continuing to cover the same: persons eligible under this program. 

The State should benefit because these rules allow the Div ision to continue 
these programs ensunng conunuation oi benefits to beneticianes and 
continued reimbursement to providers. 

Economic Impact 
The elig1b1lity rules contained in this readop11on have not changed since 

the last rudop1ion. There is no change in the economic impact as the 
D1v1s1on 1s continuing to co"·er the same persons eligible under this program. 

There were 176,662 bcneficianes 1n the program in calendar year (CY ) 
2000. For State Fiscal Year 2000 the sum of all payments on behalf of 
program participants was S493,807,l52 (Federal and State combined), oi 
which s.a2.172,455 was spent on individuals in nursing facilities . This 
number is not expected to increase as a result of these rules proposed for 
readoption . 

Federal Standards Statement 
Federal law, Section l902(a)(l0) of the Social Secunty Act (41 L'.SC 

§ I 396a(a)( I 0)), requires coverage of pregnant women and children up 10 the 
age of six w,th income less than 133 percent of the poverty level and children 
bom after September 30, I 983 with income less than I 00 percent of the 
poverty level . The provisions of this statute also allow the State 10 cover 
pregnant women and infants up 10 the age of one with income less than 185 
percent of the poverty level, and the aged. blind, and disabled with income 
less than 100 percent of the pO'-ertY level. Federal law anticipates that, w,thin 
the Federal guidelines, a state will promulgate regulations to define covered 
programs and the eligibility standards. The rules contained in this rcadopuon 
are within the parameters of Section I 902(a)( I 0) of the Social Security Act 
(-'2 U.S.C. §1396a(a)(l0)) and do not exceed its requirements. 

Jobs Impact 
The rules proposed for readoptron are not expected to create or reduce Jobs 

in the State of New Jersey. Both the Division of Medical Assistance and 
Health Services and the county welfare agencies will continue to use e:<rsting 
staff to administer the program. The persons who quality for coverage under 
the New Jersey Care . . Special Medicaid Programs are pregnant women and 
specified children not eligible under N.J .A.C. 10 69, or certain persons age 6S 
and over, blind or disabled not eligible under NJ .A.C. 10:71. Children 
covered by this program are not usually employed and pregnant women. even 
1f employed, usually leave employment (1f only temporanly) before the end oi 
pregnancy due 10 medical condn1ons In general. the SSl-rece1v1ng population 
is not employed. 

A1riculture Industry Impact 
The proposed amendments will have no impact on the agnculture industry 

in :'liew Jersey . 

R~aulatory Fluibility Statement 
A regulatory flexibility analysis 1s not required because applicants andlor 

benefic1anes are not considered small businesses under the tenns of the 
Regulatory Fle,ubiliry Act, NJ.SA. S2 I ~B-16 ct seq . The rules contain 
elig1bii1ty critena for ind1v1dual applicants for 01v1s1on services. 
Detenmnat1ons are nude by govemmen1al agencies, such as county welfare 
agenc1cs,boards of social services 

Smart Growth Impact 
The Depanment an11c1pates that the proposed rulemaking will have no 

impact on the achievement of smart growth in ~cw Jersey or on the 
1mplementat1on of the :'liew Jersey State Development and Redevelopment 
Plan . 

Full tut of the proposed readopuon may be found in the Sew Jersey 
Administrative Code at N.J .A .C. 10:72. 



EXAMPLE I 

BANKING 
{a) 

DEPARTMENT OF BANKING AND INSURANCE 
DIVISION OF BANKING 
Depository Institutions 
Proposed Readoption with Amendments: N.J.A.C. 3:4 
Authonzed By: Holly C. Baile. Commissioner. Department of Banking 

and lnsurance. 
Authority: N.J .S.A. 17 :1-8 .1. 1-15e. 17:9A-8 .10. 17:9A-2'U0. 

l 7:9A-106. l 7:9A-266 et seq .. 17: 118-72 and I 7: 128-1 ~7 et seq. 
Calendar Reference: See Summary below for explanation of 

exception to calendar requirement. 
Proposal Number: PR.\J 2002-206. 

Submit comments by August 30. 2002 to: 
K.iren Garting. Assistant C ommmioner 
Regulatory Affair5 
Sew Jcncy Department of Banking and Insurance 
PO Boit 325 
Trenton. ~J 08625-0325 
Fax: (6091 :92-0896 
Ema.I : Legsregsiti dobutate.nr us 

The agency propos'.al follows : 

Summary 
The Department of BanJung and lnsurance r·Departmenn proposes to 

readopt S.J.A.C. 3:4 governing depository insuruuons. Pursuant to :\.JS A. 
;2: l-4B-;.1c. the rules 1n this chapter are scheduled to e~,re August 15. 
:002. In accordance wtth '.'," .JS .A. ;2: 148-;. le. the submisi1on of uus no<1ce 
of proposal to the Office of Admrn,strau,,e Law e~tended that ~~p,rauon date 
180 days to February I I. 2 00 3. 

The Department proposes co amend the chapter by mwng the language 1n 
the definitions standardized and by correcttng certain references to Federal 
regulations . 



The Department .proposes to readopt the balance of the rules "'ithout 
amendment. The Department has reviewed the rules and has determined that 
they continue to be necessary. reasonable and proper for the purpose for 
which they were originally promulgated. The rules proposed to be readopted 
thus "'ill continue 10 provide the regulatory framework to enable the 
Commissioner to monitor depository institutions. They also help ensure that 
institutions do not operate in an unsafe and unsound manner. and that they 
maintain appropriate levels of capital and file necessary reports . Further. the 
rules conunue to set standards for stock options plans offered to directors. 
officers and employees. 

A 60-day comment period is pro"ided and. therefore. pursuant to J\.J.A.C. 
I :30-3 .3(a)5. the proposal is not subject to the provisions of KJ .A.C. I 30-
3.1 and 3.2 governing rulemaking calendars . 

Social Impact 
The rules proposed for readoption with amendments apply to all New 

Jersey State chartered depository institutions. N.J .A.C. 3:4-3 also applies to 
those out-of-State state chartered depository institutions that have a branch in 
New Jersev. 

The ruies in this chapter provide standards with respect to capital 
requirements for depository institutions for determining whether such 
institutions are operating in an unsafe or unsound condition. and reflect 
permissible activities with respect to the provision of stock option plans 
consistent with law. 

With respect to capital requirements. the Department notes that reviewing 
capital ratios is an important way to measure the safety of a depository 
institution. A depository with a higher capital ratio has a larger cushion for 
protection in the event of a business decline. By penodically reviewing 
capital ratios. the Department is able to identify potential problem institutions 
and assist those institutions in their recovery before their condition becomes 
such that they may require that the Commissioner take possession of the 
institutions pursuant to N.J .S.A. l 7:9A-269 or 17 :128-179. This. in rum. 
should help avoid disruptions to the depositors, and the public generally, that 
may result from such occurrences. 

With respect to compensation requirements. the rules proposed for 
readoption will continue to reflect existing statutory requirements by 
providing flexibility to State depositories in compensating their directors . 
officers and employees. This, in tum. may bener enable such depositories to 
attract and retain qualified persons to such positions. To the extent that 
depositories are able to operate efficiently and profitably through this 
employment, the public should similarly benefit. 

The banking industry has also come to rely on the presence and viability of 
these rules and their operation . State depository institutions are provided with 
standards concerning capital requirements and threshold levels at which the 
Department will determine whether such depositories are in an unsafe or 
unsound financial condition for pwposes of taking action in accordance with 
N.J .S.A 17:9A-266 et seq . and 17:12B-177 et seq. The rules further reflect 
and implement provisions with respect to compensation and the offering of 
stock options by State depositories to their di.rectors, officers and employees. 
Th~ rules in this chapter thus implement various statutory requirements and 
enable the Department to fulfill its statutory duties under law. Failure to 
readopt these rules would impair the Department's ability to properly 0\'ersee 
banking operations, and would unsenle established relations between banking 
institutions and the public, their di.rectors. officers and employees. and the 
Department. The protection that these rules afford depositors and· the 
operational guidance that they afford the banking industry mandate their 
continued existence both to implement statutory provisions and to foster or 
promote a sound regulatory policy. Therefore, the rules will have a beneficial 
social impact for the institutions, their customers and the general public . 

The amendments to the various rules set forth in the chapter are technical 
in nature and should not have any significant impact on depository 
institutions or the public . . 

Economic Impact 
The rcadoption with amendments will not impose any additional economic 

impact ~ State d~itory institutions or depositors in that the readoption 
wiU_ ':°'3tlnue exisung requirements. The proposed amendments address 
stylisnc changes_ m the rules and updating of some legal citations. and do not 
unposc any addtt.Jonal recordkeeping or compliance requirements on banks. 
savings banks or saVU1gs and loan associations . 

. St.ate depositories will continue to be required to incur any costs associated 
with contmued com~liance with the requirements set forth in the chapter. 
These ~utrements include maintaining applicable capital to asset ratios as 
set forth m N.J.A.C. 3:4-1. As indicated above. these ratios are comparable to 
those applicable to nationally chartered banks and to members of the Federal 

Reserve Board and FDIC Moreo,er. by continuing to define unsafe operauon 
and unsafe condition. the rules specify wh.en the Depanment may take 
enforcement action aga inst the depository institution in accordance with 
!\.J .S.A. l i :9A-~66 et seq . and !7 :1:?.B-1.., 7 et seq . State depository 
institutions will continue to be requ1Ted to incur costs associated \l.ith an~ 
order issued due to the failure of such institution to maintain appropnate 
capital ratios as set forth in the rules . However. the Department believes that 
any costs that may be imposed are outweighed by the benefits to be achie,ed 
through the potential elimination of unsafe or unsound financial conditions 
and anendant costs and disruptions. 

With respect to stock option plans. the rules will continue to pro\'ide a 
positive economic impact on these institutions to the extent that depositories 
are able to transact business more efficiently and anract and retain qualified 
people. Since depositories are not required to make stock options a, ailable. 
the Department does not believe that any negative economic impact should 
result from the readopt ion of N.J .A.C. 3:4-:?. . 

Further. as noted in the Social Impact above. the rules in this chapter 
address various statutory requirements go\'eming banks ·and other regulated 
entities . The rules will continue 10 provide standards by which the 
Department may monitor the financial posnion of State depositories to help 
ensure that such entities will not be or become in an unsafe or unsound 
financial condition. and if a State depository is in such condition. to take 
appropriate action pursuant to law to help a\'oid further deterioration . This. ID 

tum, should benefit depositors. banks. savings banks. savings and loan 
associations. taxpayers. and the public generally . 

The failure to readopt this chapter would require State depository 
institutions to engage in business without guidance from the Department . 
This could impose significant costs on the industry since current compliance 
requirements would not be readily available to the. industry. requiring it to 
implement guidelines which may or may not be acceptable to the Department . 
This. in rum. could result in disruption to the market w-ith anendant additional 
costs. Further. the readoption of the current rules will enable the Department 
to continue to monitor State depository institutions ID an appropriate manner. 

Further. the Department has carefully monitored. and continues to monitor. 
the impact of the rules in this chapter through communica11on with the 
banking industry and the public The Department is unaware of any 
provisions of these rules that impose undue or unnecessary financial burdens 
on State depositories. 

Finally. the Department will continue to be required to tncur any costs 
associated with monitoring the financial position of depository insutu11ons to 
ensure compliance with this chapter. The Department anticipates that future 
annual costs of compliance wilh these rules should be consistent with current 
annual costs. Some depository institutions may choose to seek or con11nue 10 

use professional assistance for compliance with the rules. This assistance 
would be in the fonn of accountants. financial industry consultants or 
anomeys. The cost of the professional will , ·ary based on the individual 
professional and the amount of work requested . 

Federal Standards Statement 
The rules proposed for readoption with amendments do not contain 

standards or requirements that exceed standards or requirements imposed by 
Federal law. The rules proposed for readoption with amendments con11nue 10 

apply to depositories certain Federal standards. as set forth at 1: C.FR. §3 :5 
Appendix A. 11 C.FR. §304 .4. 12 CF.R . §324. 12 C.F .R. §0:5 :1 and 
325 .2v. 12 C.F.R. §567 .6. and 121..; .S.C. §1813(aM2). 

Jobs Impact 
The Department does not anticipate that any jobs will be lost as a result of 

the rules proposed for readoption with amendments. \1ost depos11ory 
instin.itions w-ill use existing staff for continued compliance with the existing 
rules . Some institutions may choose to employ professional sel'\·1ces to meet 
the record.keeping. reporting and other compliance requirements . The costs of 
these professional services are discussed in the Economic lmpact above. 

The Department invites commenters t<;> submit any data or studies 
concerning the jobs impact of the proposed readoption '-'1th amendments 
together with their wrinen comments on other aspects of this proposal. 

Agriculture Industry· Impact 
The Department does not expect any agriculture industry impact from the 

rules proposed for readoption with amendments . 

Reiulatory· Flnibilif) Analysis 
Some depository institutions operating in this State are small businesses as 

defined in the Regulatory Flexibility Act. ~.J .S.A. 52 : 148-16 et seq . '.\o ne\A. 
requirements are being proposed . The rules proposed for readopt1on w11h 



amendments will continue to impose recordkeeping and reporting 
requirements on these entities in the form of reports of financial conditions to 
the Department The rules proposed for readoption with. amendments will also 
continue to require ~ew Jersey banks. savings banks and ~vings and loan 
associations to maintain capital in the amount set forth in the rules and. if 
such institution seeks to do so. to provide for stock option plans in 
accordance with the rules. 

The Department believes that these requirements are generally mandated 
pursuant to good banking practice. The costs of these requirements are 
discussed in the Economic Impact above. Moreover. the Department docs not 
believe that these requirements are unduly burdensome and 5hould not require 
professional services for compliance. The purpose of these rules is to assist 
depository institutions in their operations and to protect consumers. Thus. the 
purpose does not vary based upon business size. Accordingly. no 
differentiation based on business size is provided. 

Smart Growth Impact 
The rules proposed for readoption with amendments will have no impact on. 

the achievement of smart growth and implementation of the State 
Development and Redevelopment Plan. 

Full text of the proposed readoption may be found in the Sew Jersey 
Administrative Code at ~.J .A.C. 3:4. 

FuU teit of the proposed amendments follows (additions indicated in 
boldface thus: deletions indicated in brackets (thus)) : 

Sl.:'BCHAPTER I . CAP ITAL REQUIREME~TS 

3:4-1.1 Defirutions 
The following words and terms. when used in this subchapter. shall 

have the following meanings. unless the context clearly indicates 
otherwise . 

.. aw·· [shall have the meaning ascribed to it] means a bank as 
defined in ~ .JS.A. I 7:9A-1. 

··capital stock associauon .. [shall have the meaning ascribed to it] 
means a capital stock association as defined in ~ .JS.A. 17: 1 :?B-24-4 . 

.. Capital stock savings bank'" (shall have the meamng ascribed to it] 
means a capital stock sa,ings bank as defined in ~ .JS.A. l 7:9A-8. l . 

··Depository institution .. [shall mean] means a bank. savings bank. 
capital stock sa,.ings bank. capital stock association or mutual 
association . 

.. Mutual association .. [shall have the meaning ascribed to i1] muns a 
mutual association as defined in ~.J.S.A. 17: 128-5 

.. Qualifying capital .. [shall have the same meanings ascribed to it) 
means qualifying capital as defined in Appendix A to 11 C.F. R. Part 
315 . 

··Risk weighted assets .. for a bank and savings bank [shall have the 
meaning ascnbed 10 itl means risk w~icbted ass~ts as defined in 
Appendix A to 12 C.F.R. Part 32.5 . and for a savings and loan association 
[shall have the meaning ascribed to it] means risk weicbced assets as 
defined in 12 C.F.R. 567 .6 

··Savings bank" [shall have the meaning ascribed to it] means a 
suings bank as defined in ~.J .S.A. 17:9A-I( 13) . 

.. Tier 1 capital .. [shall have the meaning ascribed to 11] means Tier I 
capital as defined 1n 12 C.F.R. §325 .2(m]t. 

··Total assets .. [shall have the mearung ascribed to it] means total 
assets as defined in 12 C.F.R. §325 .:?(n]v. 

SL'BCHAPTER :? . COMPE~SA no:--. 
3:4-2 .1 Definitions 

The: following words and terms. when used in the subchapter. shall 
have the following meanings. unless the context clearly indicates 
otherwise. 

··Baruc .. (shall have the same definition as pro\lded) means a bank as 
defined in ~.J .S.A 17: 9A- l . 

··Deposuory·· [shall mean] means a bank. savings baruc or sa,.ings and 
loan association. and includes a lirruted purpose trust company. 

··Savings and loan assoc1at1on .. (shall mean] means a capital stock 
assoc1a1ion c!Stablished pursuant to S.J .S.A. 17: I 28-244 et seq. 

··savings baruc'" [shall mean] means a capital stock savings bank 
established pursuant to S.J.S.A. I 7:9A-8 . I et seq. 

SL"BCH.-\PTER 3. REPORTD'-iG REQURE~DiTS 

3:4-3 .:? Defirutions 
The following words and terms. when used in this subchapter. shall 

have the following meanmgs. unless the context clearly indicates 
otherwise. 

.. Branch office .. (is] means a branch office as defined in S.J.S .A. 
I i' :9A-1. 



EXAMPLE J 

(a) 
NEW JERSEY HOUSING AND MORTGAGE FINANCE 

AGENCY 
Low Income Housing Tax Credit Qualified Allocation 

Plan 
Reproposed Amendments: N.J.A.C. 5:80-33 
Authorized By: Sew Jersey Housing and ~1ortgage Finance Agency . 

Deborah DeSantis. E:<ecutive Director. 
Auchoriry: S.J .S.A. 55 : 14K-5.g and 26 L'.S.C. §~1(ml. 
Calendar Reference: See Summary belo~ for explanation of 

exception to calendar requirement. 
Proposal Sumber: PR.~ 200:-11:. 

Submit comments b~ June 5. ::oo: 10 
\.1anm G Bersh1ein 
'.\e" Jers(y Housing and \-tongage Finance :\gene~ 
63- South Clin1on Avenue 
PO Bo" 18550 
Tren1on. ,ew Jersey 08650-::085 

The agency proposal folio"' s 

Sun11na~· 
·. Section .i:: of the ln1emal Re, cnue Code of I 986 ("Code .. 1. :6 L' S. C. ~4::. 
esublishes a lo"'•1ncome housing ta., credit 1ha1 may be applied against the 
Federal income taJt of persons or as.;oc1allons who or which have invested 1n 
cenam buildings pro\ld1ng housing for lo"•income families As 1he housing 
credi1 a2enc, for the State of ',;ew Jersev , .. State .. ,. the Sew Jerse., Housmiz 
and \t;ngage Finance Agency ("SJH\1FX' or ··Agcncy··1 alloc~tes the~ 
credns to qualified ta.,payers and thereafter mon11or5 their compliance wtth 
Section .i:: of the Code The Low Income Tu Cred11 r·UTC""I Proirram 1s one 
or a "anery of resources used 10 stimulate 1he development of affordable 
housing . As wuh mos! Staie and Federal resources . the LITC Program 1s a 
hmued resource with a finite dollar amount allocated 10 11 each vear. With the 
State · s affordable housing needs conllnually gro"'ing. 1t 1s ·,mperall\C to 
allocate this limited resource 10 obtain the greates1 results. ~JH~FA has 
promulgated rules at , .J..~C. 5 80-33 which Se1 fonh the standards and 
procedures used by ,JH\.1FA to pcrfonn its afloca11on and mon11onng 
rcspons1bih11es and " ·h1ch also represent 1he ~ualitied allocallon plan 
l"QAP .. , for the State required b~ s~ct1on .a: of the Code 



As a result of recommendations from its ad\ isory group and SJH\-IF . .\ starf 
and of comments received from the public . ~JHMFA is proposing 
amendments to the rules. Certain amendments ( the ·•original 2002 
amendments .. ) were proposed on January 7. 2002 ar 3-4 :\.J .R. 47(al. The 
omnnal 2002 amendments are summarized as follows : 

I. Definitions. ln order to encourage de\elopment that is consistent with 
that ad,oca1ed by the Sman Gro""1h Policy Council. the Agency proposes to 
add definitions of .. ,ore·· and ·•Pinelands center .. ar '.'d .A.C. 5:80-33 .2 to 
define terms proposed to be inserted at 'd.A.C. 5 80-33 . l6(a)9 . which 1s 
proposed 10 be recoditied as :\ .J.A.C. 5:80-33 .16(a)i . The Agency is also 
proposing 10 amend the definitions of .. lo<w rise .. and ··mid-rise .. at ,.J.A.C. 
5:80-33 .2: bv increas1m~ bv one the number of residential floors or stories 
allowed in a ·low rise pr~Je~t. the Agency is seeking to improve the financial 
viability of such proJects lby providing for a greater rental income stream/ 
while takin1Z care not to create an undue concentration of lar1Ze families in 
such projects . The Agency is also proposing an amendment to ~the definition 
of··,-pp Projects .. at I\ .J.A.C. 5:80-33.2 to attain consistency among scattered 
sire SPP Projects and other scallered sire projecrs that are eligible for the 
neighborhood set-aside ( that 1s. targeted neighborhood projects l. 
Additionally. the Agency is proposing amendments to the definition of 
.. targeted neighborhood .. at S.J .A.C. 5:80-33 .2 to reflect a change in the 
desi1mation of the t.ar1Zeted neiehborhood set-aside ro the neiehborhood se1-
asid; Finally. the Age~cy is pr~posing ro amend the definitio;s of .. qualified 
nonprofit organization ... ··special needs project .. and .. sponsor certification .. to 
attain consistency in the designation of project owners . 

2. C~·cles. The Agency proposes 10 amend :\ .J.A.C. 5 80-33 .3 10 state 
clearly that it will announce application tiling deadlines and the a,ailable 
credits as early in the year as possible and reservations approximately 90 days 
after the cycle deadline .. .\r :\.J .A.C. 5:80-33 .4 and 33.5 . the Agency is 
proposing amendments to create an affordability set-aside. in conjunction 
with election of the 20 percent at 50 percent Federal set-aside. in the Lrban 
and Suburban Cycles to replace the poim categories for low-income set-asides 
at '\.J .A.C. 5:80-33 . l6(al2 and 33 . l9(all: 15 percent ofrhe a,ailable credits 
in rhe Lrrban Cycle and 25 percent of the a\ailable credits in the Suburban 
Cycle are proposed 10 be allocated ro the affordability set-aside. Ar S.J .A.C. 
5:80-33 .6. an amendment is proposed to mandate that projects which are 
included in HOPE \'I proposals apply in the HOPE VI Cycle. 

3. Amendments are proposed at NJ.AC. 5 80-33 '(all to attain 
consistency in the designation of project 0<w1lers and applicants and 10 clanfy 
that the designated letter from the Department of Human Ser\ices. Division 
of Developmental Disabilities shall be included in an application for credits 
from the developmentally disabled set-aside. At ~ .J.A.C. 5:80-33.7(al2. an 
amendment is proposed ro allow Work First projects eligibility ro credits 
bevond rhe Work First ser-as1de and to make a\ailable any unused credits in 
th~ Work First set-aside for other projects applying for credits in the Special 
'.\eeds Cycle: this proposed amendment will make the use of credits in the 
Work First set-aside consistent with that of credits in the developmentally 
disabled set-aside of the Special :\eeds Cycle. At :--; .J.A.C. 5 80-33 '(c). an 
amendment is proposed 10 clarity the ability of projects to qualify for multiple 
set-a.sides. consistent with pro,,.1sions set forth at S.J.A.C. 5 80-33 .4(c I and 
33 .5(CI and proposed at 33 81c). The Agency is proposing an amendment at 
'-.JA.C. 5:80-33 8(a) I to create a HOPE \'I set-aside of S 1.000.000 in the 
Final Cycle in an dfon 10 meet the demand of HOPE VI projects (estimated 
10 be S7 .000.0001 and to recodify ',;.J .A.C. 5:80-33 8(a)I and limit credits 
available in the preser\'ation set-aside ro S500.000. rather than 50 percent of 
the credits available in the Final Cycle. At S.J .A.C. 5:80-33 8(bl. an 
amendment 1s proposed ro prioritize reser\'ations from the Final Cycle where 
the Federal nonprofit requirement has been satisfied. Finally. an amendment 
1s proposed to delete ,.1 A.C. 5:80-33.81e) as the provisions thereof are 
proposed robe incorporated in '\.J .A.C. 5:80-33 8(cl. 

4. Resen·e. The Agency proposes an amendment ar \.J.A.C. 5:80-
3 3 9( a) I to give HOPE VI projects priority in the award of supplemental 
credits from the Reserve. An additional amendment is proposed at , .J.A.C. 
5 80-33 9(at2 ro clarify that the per project limit on hardship requests from 
the Resene is for additional credits. 

5. \'olunw cap credits. In order to encourage the development of energy 
efficient homes. an amendment is proposed at '.\ .J.A .C. 5 80-33 . IOia) to 
include panic1pauon in the E:\ERGY STAR Homes program as an eligibility 
requirement for new construction projects requesting credits from \ olume 
cap. Also. an amendment is proposed at N.J .A.C. 5 80-33 . I0(a)S which. by 
reference 10 \.J.A.C. 5 80-33.2..,_ increases the issuance fee for projeCts 
requesting credits from volume ~ap from rwo percent of the issuance amount 
to three percent thereof to ret1ecr the increased underwriting and processing 
costs 1n\oh·ed for those proJecrs not financed by the Agency 

6. Application fee schedule. The Agency proposes to amend N.J.A.C. 
5:80-33 . l lta)2 to attain consistency in the designation of project 0'w1lers . 

7. Cycle/eligibili~· requirements. For purposes of clarity . the Agency 1s 
proposing an amendment to 'd.A.C. 5 80-33. I 3(a) to provide an example of 
a density bonus. The Agency also proposes 10 amend '.\ .J.A.C. 5:80-33 . I 3(c 1 
10 clanfy that it reser,,.es the right to cont.act an applicant if the need 10 do so 
arises. Amendments are proposed at N.J.A.C. 5:80-33 . I 3(c) Ii and ii 10 anain 
consistency in the designation of applicants : additional amendments are 
proposed at '-i .J A.C. 5:80-33 l3(clli 10 eliminate the unnecessar\' 
requirement that preliminary drawings include cross-sections and at :-,;J .A C 
5:80-33.13(c)lii to mandate that a market study be submmed for all projects 
and ro clearly and succinctly state that analysts shall disclose in their 
certifica11ons that all marker study requirements have been adhered 100. The 
Agency 1s proposing amendments 10 the minimum market study requirements 
set forth at 1'.J.A.C. 5:80-3313(c )lii(I) through (9) to bring those 
requirements in line with the Code and with current industry practice in the 
preparation of market studies. Specifically. the Agency is proposing to 
amend: Ii) N.J.A.C. 5:80-33 .13(c)lii(I) and (4) to provide flexibility to 
market analysts with respect to the structure and content of a marker study: 
(ii) N.J .A.C. 5:80-33 .13(c)I ii(2l ro clarify the distinction between sire and 
building issues: ( iii) 1' .J.A.C. 5 80-33 . 13( c) I ii( 3) to highlight the imponance 
of establishing an accurate marker area: (iv ) :\ .J .A.C. 5 80-3 3. 13( c II iii 5) 10 
provide flexibility to market analysts with respect to the structure and content 
of a market study and to mandate that occupied projects receive additional 
due diligence: and (v) , .J.A.C. 5:80-33 . IJlc II ii(61 to provide flexibility to 
marker analysts with respect to the structure and content of a market study 
and ro pro\ide additional guidance 10 analysts with respect ro capture rate 
calculations to enable the marker study review process ro be streamlined. The 
Agency is also proposing amendments at '-i .J.A.C. SiW-33 I 3(c 11 iii to clarify 
that certain enumerated projects may submit the form of market analysis 
described at S .J.A.C. 5 80-33 .131c)liii( I) and 12). (The Agency is proposing 
by amendment to recodify a ponion of :--; .J.A.C. 5 80-33 . 131 cl I iii as \ .J .. .\ .C. 
5 :80-33 . I 3(c) I ii( I) and to add \.J .A.C. 5 80-33 . I 3(c II iii( 2) to reference rhe 
requirements set forth at ~.J.A.C. 5:80-33 . IJ(cll iil7) throueh 19)) 

The Agency proposes ro add :\.J.A.C. 5:80-33 .13(c1li\ ro reflect the 
requirement rhar updates of marker studies more than six months old reflect a 
recent Sile \isit by the analyst. current infoni,ation on comparable properties 
and an analysis of any significant changes ro the subJect proJecr. while 
excluding from the updating requirements for market studies less than rwo 
years old demographic information unless otherwise dictated by recent 
decennial census data . The Agency proposes to amend ~ .J.A .C. 5 80-
33 l3(c)3 to clarify that the obligation of a project 0'-1.Tler to ensure that 
nothing at the local or county level will interfere with the project's obtaining 
all necessary permits is an obligation that continues beyond the application 
stage. At :\.J .A.C. 5:80-33 . l3(c>4. an amendment 1s proposed to delete the 
reference 10 hardship credits .. from the Reser,,.e .. to establish that 1f an 
applicant is awarded credits without the submission of a Phase I 
environmental study. the applicant will be prohibited from applying for 
hardship credits from the Resene or from other cycles for environmental 
issues. An amendment is proposed ar ~.J .A.C. 5:80-33 . I 3(c 16 to correct rhe 
reference to the provisions of the rules which follow At ,J.A.C. 5:80-
33 .13(c)6iii. an amendment is proposed to anain consistency in the 
designation of applicants. ln order to provide a cushion in the development 
budget to cover potential cost overruns. the Agency proposes to amend 
~ .J.A.C. 5 80-33 . l31c16\ 10 provide that the maximum amount of developer 
fee which can be pledged ar the application stage 1s 50 percent of the total fee 
amount. with the only exception being where the developer fee pledge 1s 
being used on an inrenm basis ( that is. where another fundiniz source 1s 
identified in the application and will be committed by carryover). At :\.J .A.C. 
5:80-33 l3lc)7i . amendments are proposed to provide that. where ·market 
conditions permit. proJects will be allowed to establish feasibility at median 
income levels. rather than at 2.5 percent below such levels as is presently 
required: it 1s anticipated that this will provide a cushion for projects that are 
bound by the rents indicated in the application and cannot adJust those rents 
to account for int1ar1on between the 11me the application 1s submitted and the 
date the project places in sef"\ice. :\mendmenrs are proposed at '.',;.J.A.C. 5 80-
33 13(cl7ii(4) ro indicate a recommended per un11 operating expense range 
which is in line with '\JHMFA database folures . :\t '-.J .A.C. ~ 80-
33 13(ctl3. an amendment is proposed ro retlecr ;he proposed recod1ticat1on 
of :\.J .A.C. 5:80-33 .16(aJ7 and. at ~.J A.C. 5 80-33 . l 3(c 1131\ . amendments 
are proposed to attain consistency m the des1gnat1on of proJect owners . 

8. Application for additional credits. The Agency proposes to amend the 
heading of S.J .A.C. 5:80-33 .14 to reflect that applica11on for add1t1onal 
credits may be made e11her from the Reser.e or through l compet1t1\e c~cle 



The Agency also proposes amendments at ,.1 .A.C. 5:80-33.14taJ. fall and 
1 a 12 to set forth the procedure for an application for additional credits. 
specifying that hardship requests for an amount up to SI 00.000 shall be made 
to the Reserve and requests for additional credits for an amount greater than 
SI 00.000 shall be made to a compernive cycle . An amendment is also 
proposed at '\ .JA .C. 5:80-33 14/bJ to account for the proposed amendment at 
'\ .J AC. 5:80-33 .:"' . which would provide a three percent fee for projects not 
financed by '\JHMFA. 

9. Scoring and ranking. The Agenc:, proposes an amendment at '\.J .A.C. 
5 80-33 .15( c, to reflect that the exceptions to the requirement that all proJeCt 
units must qualify for a point category in order to receive the point are set 
forth at 1\.J .A.C. 5:80-33 . I 6 through 33.20 . The Agency also proposes an 
amendment at ;'\.J .A.C. 5:80-33 . I 5(d) 10 provide that it may designate an 
outside individual or entity to conduct on-site inspections of successful 
applicants. 

JO. trban C~·cle point system. At 1\.J .A.C. 5:80-33 . I 61a)I i. the Agency 
proposes amendments to anain consistency in the designation of proJect 
owners . The Agency is proposing an amendment to delete '\ .J.A.C. 5 80-
3 3 .16( a J:! to reflect that the low-income set-aside thereby provided is 
proposed 10 be replaced by the atTordabi lity set-aside to be created at 1\ .J A.C. 
5:80-33 4(a)2 and 33 .5(a)I. The Agency proposes to amend '\ .J.A.C. 5:80-
33 16ta)4 by recodifying it at !',;.J .A.C. 5:80-33 .16(a)3i and. in an effon to 
encourage community revitalizatJOn in targeted areas of the State. by adding 
'\.J .A.C. 5:80-33 .16(aJ3ii to provide that up to 10 points shall be awarded to 
applicants proposing 10 incorporate a commercial component in their projects. 
In an anempt to allow projects which do not obtain a tax abatement to more 
effectively compete for tax credit aw·ards. the Agency is proposing 
amendments 10 combine the tax abatement and counrymunicipal1public 
housing authonry (PHA) point categones. presently codified at ~.J .A.C. 5:80-
33 . 16la)5 and 6 respectively. into a single category to be codified at ,.1.A.C. 
5:80-33 . I 6(a)4 and to reduce the maximum number of points available in that 
category to five . Amendments are also proposed at '\ .J.A .C. 5:80-33 .16(a)4i 
through iv to establish a sliding scale whereby a fixed rate. 15-year tax 
abatement will receive the maximum five points while combinations of two­
year tax escrows and other municipal. county or PHA support will receive 
between two and four points . In order to encourage development that is 
consistent with that advocated by the '\ew Jersey Sman Grow1h Policy 
Council. the Agency 1s proposing amendments at 1\.J .A.C. 5:80-33 .16(a)9. 
which is proposed to be recodified at l\.J.A.C. 5:80-33.16/aJ7. to award two 
points to projects located in delineated cores or Pinelands centers; these 
proposes amendments should be read in conjunction "'ith the definitions of 
"core .. and "Pinelands center" proposed to be added at !'\.J .A.C. 5:80-33 .2. In 
order to encourage the development of energy efficient homes. the Agency is 
proposing amendments at N.J .A.C. 5:80-33 . I 6(a) 14 lrecodified at '\ .J.A.C. 
5:80-33 161a)l2 ) to specifically include participation in )'liew Jersey's 
E!\'.ERGY ST AR Homes program. as well as panicipation in the 
Environmental Protection Agency's E~ERGY STAR Homes Program. as 
quali ~,ng for the proposed two points I an increase from one point in the 
current QAP); the Agency is also proposing 10 amend '\.J .A.C. 5:80-
33 161 al 14 to anain consistency in !he designation of project owners . Al 
'.;.J.A.C. 5:80-33 l 6(a)l 9 (recodified at S.J.A.C. 5:80-33. 16/all 7 ). an 
amendment is proposed 10 simplify the documentation required to be 
submmed to qualify for the brownfield point. The proposed amendment 
mandates that a bro"'nfield site· s Brownfields Sile Marketing Inventory 
( BS\11) ProJe_ct Tracking ~umber ("OSP BF= .. ) be provided if there is such a 
number and. if there is not. that a copy of the approved ~ew Jersey 
Depanment of Environmental Pro1ection Remedial Action Work Plan be 
submitted: the proposed amendment also provides a website at which a list of 
brownfield sites and the corresponding tracking numbers can be obtained. 

11. Suburban/Rural C~cle point s~·stem. The Agency is proposing an 
amendment at ~.J .A.C. 5 80-33 . J 7tat 10 reflect the proposed recodificat1on of 
,.J A.C. 5:80-33 l6(a)9 and. to promote clarity. the Agency proposes an 
amendment al Jl,;.J .A.C. 5:80-33 . l 7(c ) to pro\ide an example of a density 
bonus. 

12. HOPE \'I C~·clt point systtm. As a result of 1he proposed elimination 
of the point category at ,.J.A.C. 5 80-33 l 6(a)6 . the Agency is proposing to 
amend '\.J.A.C. 5 80-3318 to state that the point system for the HOPE \') 
Cycle consists of all point categories of the L'rban Cycle except for the point 
category concerning public housing authority wai11ng lists codified at 
'\.J .A.C. 5:80-33 .161a t3. but which is proposed to be recodified as S.J.A.C. 
5 80-33 . l61a12 . 

13. Sptcial 'iuds C~·clt point system. The Agency is proposing to 
amend ~.J .A.C. 5:80-33 19/al to reflect the proposed recodificauon of 
'\.J .A.C. 5 80-33161a>4 and 7. The Agency 1s also proposing 10 amend 

'\ .J .A.C. 5 :80-33 .191 a) by deleting the lo"' -income se1-aside thereby 
provided. which is proposed to be replaced by the affordabilit: set-aside to be 
created at '\ .J.A.C. 5:80-33 .41a 12 and 33.5(a1l Amendments are proposed at 
:\.J .A.C. 5:80-33 . I 9(b)3. 4 and 6 to anain consistency in the designation of 
applicant!. and 0\\IJlers . 

14. Final C~cle point s~·stem. An amendment is proposed at '\ .J.A.C 
5 :80- 33 .201 a )2 to attain consistency in the designation of applicants . 

15. Municipal comment. In order to pro\·ide for a more re\·iew process. 
the Agency proposes to amend l\.J .A.C. 5:80-33 .22 to pro\ide an option for 
leners of municipal support to be submined w11h an application in lieu of a 
request being made by the Agency for such documentation at a later date . 

16. Resen'ations. allocations and binding commitments. In order to 
better meet the added expense and regulatory burden of processing allocation 
requests received after the established deadlines. the Agency is proposing an 
amendment at KJ.A.C. 5:80-33 26(a ) to set a fee of Sl.000 for each week or 
part thereof that the allocation request package is late : this fee is proposed 10 

replace the current Spring Cycle graduated fee of S500.00 per week or pan 
thereof in October and SI .000 per week or pan thereof in '\ovember and 
December that the package is late. Also. amendments are proposed at 
'\.J .A.C. 5:80-33 .26/a). (a)I. (a)2 and (a )2i to anain consistency in the 
designation of owners. 

17. Allocation/Issuance fee schedule. The Agency 1s proposing to amend 
l\.J .A.C. 5:80-33 .27 to provide that. for projects requesting an issuance of tax 
credits from volume cap. the issuance fee shall be r,rn percent of issuance 
amount for ~JH\1FA financed projects and three percent for non-1\JHMFA 
financed projects ; this proposed amendment is to reflect the increased 
undef'\\nting and processing costs for projects not financed by the Agency 

18. IRS Form 8609: deadlines and extension fees. In order to process 
8609 requests more expeditiously. the Agency proposes to amend '\.J .A.C. 
5:80-33 .28 by adding "deadlines and extension fees" 10 the heading and by 
recodi~ing the existing text at ,.J.A.C. 5:80-33 :!81a ) (with a proposed 
amendment to clarify that the Agency may designate an outside indi\ idual or 
entity to conduct an on-site inspection of a proJect l and adding !',; .J . A C. 5 80-
33 . 28(b) to require submission of the 8609 request package at the later of s1x 
months following the issuance of the final cenificate for occupancy for the 
project or two months after the first year of the credit period. w11h the Agency 
reserYing the rig.ht 10 recapture an allocation if the deadline is not met. The 
proposed amendment further pro\·ides for an extension of the tiling deadline 
on a case-by-case basis upon a showing of good cause. w11h payment of an 
extension fee of SI .000 pCT week or pan thereof that the package is late. 

J 9. Projtct cost certification and contractor fee limits. The .-\gency 
proposes to amend the heading of ~ .J.A.C. 5:80-33 .30 to add "and contractor 
fee limits·· and to amend the tcx1 of -N.J .A.C. 5:80-33 .30(a ) and (ct to attain 
consistency in the designation of projec1 owners and. at :\ .J.A .C. 5 80-
33 .30( al. to delete provisions which are proposed to be included in proposed 
,.J .A.C. 5:80-33 .28(bl 

20. Applicant's obligation to disclose changes. The Agency proposes to 
amend ~.J .A.C. 5:80-33 33(a) to anain consistency in the des1gnat1on of 
project 0\\IJlers. 

21. Compliance monitoring. In recognition of the fact that audited 
financial statements arc usually prepared in anticipation of tax return filings 
with the IRS. the Agency proposes 10 amend :\ .J.A.C. 5 80-33 34tc I to 
require the submission by project owners of audited financial statements for 
the prior fiscal year by May I. rather than 120 days after the close of each 
compliance period fiscal year. Also. the Agency proposes to amend ',; .J A.C. 
5:80-33 .34(d)6. (d)7 and (1)3 to accurately reflect the purpose of 1hc 100 
percent recenification waiver offered by the IRS. which 1s conservatively 
applicable only to third-party income \erification requirements Additionally. 
the Agency proposes to amend '\.J .A.C. 5:80-33 34/e) by mo,ing the 
pro,·isions of )';J .A.C. 5:80-33.34(e)3 to the end of "\ .J.A .C. 5 80-33 .34te)2. 
where such provisions more logically tit. and by dcle1ing ,.1 A.C. 5 80-
33 .34(e)3 The Agency further proposes amendments at 1'.J .A C. 5 rn-
33J4(f) to reflect changes in the names of cenain compliance monitoring 
documents . 

22. O"·ner's annual reports and deadlines. The Agency proposes to 
amend the heading of )'\.J.A.C. 5:80-33 .35 to rcflecl that the proposed 
remaining pro\·isions thereof are responsibilities of the pr0JCCt owner. As with 
the proposed amendments to ,.1 .A.C. 5:80-33 .34/f) noted above . 1he Agenc~ 
proposes to amend "S.J .A.C. 5:80-33 .351a1 to reflect changes in the names of 
certain compliance monitonng documents . The Agency also proposes 10 

amend ;'l,;.J.A.C. 5:80-33 .35 by recodi~ing !',;.J .A C. 5 80-33 35(b). 1c 1 and 
Id) at ~.J .A.C. 5:80-33 .36/b). (c) and Id). respectl\ely . as the pro,1s1 ons 
thereof arc aspects of the Agency review and 1nspec1 ion process 



23. '.\JH"1FA re~·iew and inspection. The Agency proposes to amend the 
heading of S.J .A.C. 5 80-33.36 to reflect that the prov1s1ons thereof. 
including the proposed additions. are aspects of the Agency review and 
inspection process. As noted above. the Agency proposes to amend S.J.A.C. 
5:80-33 .36 by recodifying the current provision thereof as SJ .AC. 5:80-
33:36(a) and by recodif)'ing N.J.A.C. 5:80-33 35tbJ. (CJ and (d) as :'\.J .A.C. 
5:80-33 .36/bJ. (CJ and (d). respectively . 

24. '.\otification of noncompliance. The Agency proposes to amend 
S .J.A.C. 5 80-33 :37(aJ to clanfy that noncompliance with any portion of 
subchapter 33 will result in the issuance of a fonnal notice of noncompliance. 

The official comment period for the original 2002 amendments ended on 
February 6. 2002 . As a result both of comments received in response to 
publication of the original 2002 amendments and of determinations made by 
Agency staff. SJHMFA is reproposing the onginal 2002 amendments as 
modified below. 

The Agency received comments from the following individuals in response 
to publication of the original 2002 amendments : 

I. Christiana Foglio of Conifer Realty. L.L.C. , .. Conifer .. ); 
2. Ed Manoglio of RP\.1 Development Group; 
3. Jacqueline A. Haley of Lenz Enterprises Ltd .; 
4 . Barbara K. Schoor of Conifer; 
5. Joseph Vas. ~tayor of the City of Perth Amboy. Sew Jersey; and 
6. Peter J. O'Connor. Esq .. Executive Director of Fair Share Housing 

Center. 
The comments and the Agency·s responses thereto are summarized as 

follows : 
CO\itMEST: The QAP should eliminate any additional points awarded to 

projects in urban areas that require the 45-year extended use penod of 
affordability controls. 

RESPOSSE : The current point category at ~ .J.A.C. 5:80-33 .16(alli 
satisfies 26 L'.S .C. §421m)t 1 )( B)(ii){ n. which mandates that a preference be 
given to --projects obligated to serve quali tied tenants for the longest 
periods . . . ·· However. the Agency agrees with the commenter that gro""1h 
should be encoura2ed in distressed urban areas. lf market rents can be 
achieved in what a;e now "pockets of poverty.' ' defined as qualified census 
tracts by HL'D and the lRS. then this program and the Agency have 
succeeded in the goal of revitalization . C:msequently. the Agency proposes to 
insert new N.J .A.C. 5:80-33 .161a1lii to provide points for projects which are 
located in qualified census tracts as defined by HL'D and the lRS. This 
proposed amendment also conforms wuh changes made to 26 l.S.C. 
}42(mJ( l l(BJI iiJ(lm with the passage of the Community Renewal Act of 
.2000. 

COM~IE\'T: ln lieu of calculating points under '.\ .J.A.C. 5:80-33 .16(a)(6 
based on an absolute reduction m the developer fee amount. the calculation 
should be based on the amount pledged back to the project . Points should be 
maximized for a project with a 15 percent developer fee where seven percent 
of the fee is deferred and contributed back to the project. ln this way. the 
developer still earns an eight percent fee but more tax credi1 equity can be 
genera1ed 10 insure financial feasibility . 

RESPONSE : The absolute reduction in fee has been utilized by 1he Agency 
since 1995 as a cost containment measure. Cost continues to be a major issue 
and the In1ernal Revenue Service often focuses on developer fee in an audit 
review. Consequently. the QAP will retain this provision. 

CO~ME:-.:T: ln the t;rban Cycle. the QAP should encourage projects 
where 20 percen1 of the units are at or below 50 percent of area median 
income. with the balance of the LITC units at 60 percent of area median 
income in the Lrban Cycle. 

RESPO~SE : The Federal sec-aside election determines the qualifying 
income level for all low-income units in a proJect. This means that 1f the 20 
percent at 50 percent Federal set-aside is selected. all tax credit units must be 
at or below 50 percent of•median income to qualify for credits . This is an [RS 
Code requirement and not one that can be changed by 1he Agency. ln 
addition. outside of the affordability set-aside. there is no distinction in the 
ranking made between projects that elec1 the 20 percent at 50 percent set­
aside versus those that elect the 40 percent al 60 percent set-aside. 

From 1995-200 I. almost every competitive proJect was required 10 utilize 
the more restrictive 20 percent at 50 percent Federal test. Changes made to 
the 2002 QAP still retain the preference for the 20 percent at 50 percent 
Federal test in accordance with 26 L'.S .C. ~42tmH I >1BH1iHIJ. but allow more 
flexibility in the uulizauon of the 40 percent at 60 percent Federal test which 
1he commenter has suggested. 

COM~E\'T: Allow forward commitments of up 10 50 percent of the 
following year's alloca11on. 

RESPO~SE : For the pas1 several years. the :\gency has allowed binding 
commitments for [\,1,0 types of projects under S.J .A.C. 5 80-33 26(bJ. These 
proJects include the next highest ranking project in 1he Final Cycle 1f tha1 
projec1 received only a partial allocation as a consequence of the Agency's 
e:<llaustion of i1s tax credit authority for the current year and projects in a 
competitive cycle affected by a technical error. ln response to public 
comments this year. the Agency proposes co amend S .J.A.C. 5:80-33 .26 to 
allow the Tax Credit Committee to issue binding commitments to a limited 
number of 1argeted neighborhood and HOPE \'l projects. This greater 
tlexibility is based on the recognition that such projects in volve extens1\ e 
urban revitalization. demolition. and the crea1ion of new infrastructures which 
result in very high project costs 'wltile the commenter advocates a 50 percent 
allocation of future credit authority. the Agency has tempered its binding 
commitment authority in recognition of its need to preserve future resources . 

CO\-tME:-.:T: The deadline under S.J .. \ .C. 5:80-33 . l 3(c 12 for submission 
of executed lease agreements should be moved from the point of carryo..,er to 
the time of the 8609 submission. 

RESPOSSE : Under S .J.A.C. 5:80-33 . l 3tcJ2. projects can score points in 
the ranking system in two different ways . that is by pro\' iding either 
commercial space or large family units. Projects achieving the points \ 1a large 
family units do not ha\'e the burden of presenting commercial leases. 
However. if an application is based on the economics of commercial rent . the 
need for economic certainty for underwriting purposes necessitates the burden 
of submitting these e.~ecuted lease agreements. 

CO~ME:',jT: The commenter requests technical clarification as to whether 
rounding will be u1ilized in determining the points for municipal suppon at 
'.\ .J.A.C. 5:80-33 .16ta>4ii through 4iv . 

RESPO!\SE : The Agency shall u1ilize rounding m determining the poin1s 
for municipal support. · 

COMMEl\'T: The submission of a letter of municipal support should no1 be 
a threshold requirement because 1t would prevent many projects from being 
eligible to compete. 

RESPO!\SE : 26 L'. C. §42(m)( I )(A)liiJ requires that the chief executi,·e 
officer of the local jurisdiction within which a project 1s located be given a 
reasonable opportunity 10 comment on a proJect. ln pnor years. the Agency 
has sausfied this requirement by notifying the mayor of the intention of a 
proJeCt to apply for tax credits and by offering a JO-day ume penod w11hm 
which the mayor may respond. ln an effort to eliminate this step in 1he 
administrative process. the Agency requests that a letter of mun1c1pal support 
be included if available. The Agency recognizes that it is not always possible 
to obtain such a letter . For those· projects unable to include a letter in their 
applications. Agency staff shall continue its practice of no11fying the 
jurisdictions themsehes. See S.J.A.C. 5:80-33.22 . 

COM~E,T: The designated center point category at S.J .A.C. 5 80-
3 3 .16( a )7 should be expanded to provide points to projects m C AFR.A 
Centers and Planning Area 2 r ·PA2"l . 

RESPO!\SE : The Agency relies upon mpul from the Smart Growth Policy 
Council (fonnerly the Office of State Planning , .. OSP .. )) in determining 1he 
areas to include as pan of the point category at S.J.A.C. 5 80-33 .161a17 The 
list provided in 1he 2002 application was prepared in conjunction with OSP 
\Vhile this list has been expanded to include Pinelands centers and delineated 
cores. 11 does not include CAFRA Centers or PAl . 

CO~~EST: The parking space option under the proJect amenity point 
category at S.J .. \ .C. 5:80-33 .16<a)I0 should be amended to award points for 
one spat e per unit for family projects and one-half space per unit for senior 
proJeCIS . 

RESPONSE : The point category at ~.J .A.C. 5:80-33 .16(a1I0 offers se,eral 
means by which points can be obtamed. ln addition. the list provided may be 
supplemented by other comparable amenities offered. To date. the Agency 
has not been provided wuh significant e\'1dence to sho1A. that one parking 
space per unit in a family development 1s comparable to one-half parking 
space per unit in a senior development. 

COM~E~T: ln lieu of submining an appro\ed Remedial Action Work 
Plan. a signed \ikmorandum of L'nderstanding with the Department of 
Ennronmental Protecllon should be sufficient documentation for the 
Brownfields point category at ,.1 .A.C. 5 80-33 .16ta1l ~. 

RESPO~SE : Agency staff works 1n close connection w1th the Browntields 
Rede\'elopment Task Force in determining the critena for the pom1 .:ategory 
at S.J AC. 5 80-3316(a)( i. As such. an appro\ed Remedial A.:IIOn Work 
Plan or the site's Brown fields Site ~arketing ln\entory 1 "BS~! .. 1 ProJect 
Tracking ~umber ,--osp BF= .. l have been determined co be the appropriate 
fonns of documentation to meet the point category 



COM~E,T: The commenter requests technical clanfication as to where 
the two-vear tax escrow under 1'!.J A.C. 5 80-33 . 16<a)41i through 4i, should 
be reflec~ed in the tax credit application . 

RESPOJ\SE Applicants should reflect the two-year tax escrow on the last 
line of the .. Escrows·· section. entitled "Tax ... on the Breakdo"11 of Costs and 
Basis form . 

COMME~T: The neighborhood set-aside at !\.J .A.C 5:80-33 4<a) should 
pnorit1ze targeted neighborhoods in C111es that have never recei,·ed a tax 
credit allocation. 

RESPO!\SE : The Agency agrees with the commenter that tax credit 
developments should be a,ailable in all areas of the State. Through its point 
category at ~.J .A.C. 5 80-33 . 16ta)8. the Agency pnontizes the funding of 
projects located in municipalities that have received few or no tax credit 
allocations . However. the need 10 reach distressed targeted areas should 
receive greater anention and pnority. Consequently. the Agency proposes to 
revise the QAP to prioritize the funding of projects located in targeted 
neighborhoods in cities that ha, e never received a tax credit allocation . 
Funher. the targeted neighborhood set-aside is being reinstated as the first set­
aside prioriry under ~.J.A.C. 5 80-33 .4(a) and (bl as it was under the 2001 
QAP. 

COMME~T: The maximum annual tax credit award for proJects in 
targeted neighborhoods which must provide garage parking should be 
increased to S2. I 00.000. 

RESPO~SE : The Agency recognizes that urban revitalization and the 
creation of new infrastructure results in higher project costs . Thus. the 
Agency proposes to revise the QAP to allow a maximum annual tax credit 
allocation ofS:?.100.000 for projects that would qualify under NJ.AC. 5 80-
33.4 or 33 .6 and which also pro,·ide either community space. garage parking 
t free to tenants) or in\Olves the revitalization and creation of new 
infrastructure. Accordingly. the Agency also proposes to delete the last 
sentence of ~.J .A.C. 5:80-33 .3. which limits proJect allocations to no more 
than S 1.500.000 in credits in an) one calendar year. 

COMME!'liT: The proposed requirement at !\.J .A.C. 5:80-33 13(c)2 for a 
recorded declaration of taking at the application stage is not financially 
feasible for municipalities or redevelopers 

RESPO1'SE : The Agency agrees with the commenter that the financial 
burdens associated with condemnation proceedings are bener suited to 
proJects that have received a tax credit reservation; therefore. the Agency 
proposes to revise KJ .A.C. 5:80-33 . I 3(c)2 to extend the timing of the 
recordation of the declaration of taking to carryover. 

COMMEJ\T: The QAP should allow for binding commitments to be issued 
to proJects in targeted neighborhoods in cities that have never received a tax 
credit allocation . 

RESPONSE: The Agency recogmzes that urban re,·italization and the 
creation of new infrastructure result in higher proJect costs Consequently. the 
Agency proposes to re,·ise :--;.JA.C. 5:80-33 .26(b) to vest authoriry in the Tax 
Credit Comminee to pro\'lde additional assistance \'la a binding commitment 
to targeted neighborhood proJects that require more than the maximum 
allowed tax credit allocation . In order to qualify for this type of binding 
commitment. all oi the following must be satisfied: (a) the targeted 
neighborhood project must be located in a municipality which has not 
received a tax credit allocation in the past 1-0 years: (b) the project must 
successfully compete under KJ .A.C. 5:80-33 4(a)I: and le) the project must 
provide community space. garage parking ( free to tenants) or involves the 
revitalization and creation of new infrastructure. ln addition. the Agency 
proposes to add !\'.J .A.C. 5:80-33 .26(b)3 to allow the Tax Credit Comminee 
to issue binding commitments for up to four HOPE VJ projects that 
successfully compete under N.J .A.C. 5:80-33 .6 or 33 .8. The Tax Credit 
C omminee may fund credits in excess of the maximum allowed tax credit 
allocation through a binding commitment which. together with the current 
allocation. does not exceed a total annual credit allocation of S3.100.000. 

COMME~T: The QAP should target a range of affordability of 40 percent 
of area median income. 

RESPONSE : The Agency has established affordability set-asides to 
conform with the Federal mandate established under 26 L'.S.C. 
§42(m)( I)( B )(ii)([) while taking into consideration the severe shortage of soft 
funding sources needed to create developments 10 serve the most needy 
Mpulations . Seeking the goal of average affordability of 40 percent of area 
nedian income. while theoretically desirable. is fmpractical Statewide. ln 

calendar years 2000 and 200 I. the Agency established affordable set-aside 
targets that sought a range of affordability with some units at 40 percent of 
area median income. some at 50 percent of area median income and some at 
60 percent of area median income. Of the 61 proJects that applied dunng 
these two years. only three selected this option. If proJects can obtain 

additional funding. the QAP does not discourage deeper affordabil1t~ 
tarnet102 . 

COM~\1E~T: The QAP should target ponions of pro,1ects to fam,lies 
earning 20 percent or less of area median income. 

RESPOl\SE The Agency currently achieves some deep targeung at 20 
percent of area median income with its Work-First set-aside under '\.J .A C 
5 80-33 "'I a )2 Generally targeting such deep affordabi lit: for e, er;, proJect 
would be impractical. The Agency has established set-asides 10 conform "11h 
the Federal mandate established under 26 L'.S.C. ~42tm)( I HBli1iHl1 while 
taking into consideration the se\·ere shonage of soft funding sources needed 
to create developments to ser,e the most needy populations If pro,1ec1s can 
obtain add11ional funding . the QAP does not discourage deeper affordability 
targeting. 

COMME~T: The commenter recommends changes to the defin111ons of 
inclusionary development and density bonus and their application to both 
competitive and volume cap tax credits 

RESPO'\SE : Regulations and definitions concerning inclus,onar;, 
de,elopments and densit: bonuses are all made in concert with ad,1ce from 
the Anomey General's Office. the Council on Affordable Housing and the 
Depanment of Community Affairs. The QAP as currently \I.Titten does not 
entirely exclude proJects "ith a densit: bonus from recei\lng tax credit~ . 
While it is difficult to accurately calculate the economic benefits of a densit~ 
bonus and its financial impact on an affordable housing de, elopment. the 
Agency recognizes this subsidy is not always sufficient to assure the financial 
feasibility of the project. As such. these rypes of pro,iects ma! apply for 
credits under !\.J.A.C. 5:80-33 .10. 

COMME!',;T: The commenter recommends changes to encourage non­
profit panicipation and conformance with Execu11,e Order !'-,;o 4t 2002 l. 
which requires State agencies to incorporate pnnc1ples uf smart gro"1h . 

RESPONSE : Currently. the QAP advances non-profit panicipat1on under 
'\.J .A.C. 5:80-33 .41a)4 and 33 5ta)2 Lnder these provisions. the rate of non­
profit participation was nearly five times that required under Federal la" in 
calendar year 2001. The OAP extenm·ely incorporates aspects of sman 
gro""1h with its locational targeting based on recommendat1om from the 
Sman Grow1h Policy Council. Therefore. the Agency proposes to add a 
statement at SJ .AC. 5:80-33 .1 tg) to state that the QAP has been 
promulgated in a manner consistent w11h the sman grow1h 1011iall\ es required 
under Executive Order So. 4(2002 l Also. the Agenc:, proposes 10 delete all 
references in the QAP to the "Office of State Planning" or "State Planning 
Commission" and replace them wilh the "Sman Growth Policy Council " The 
QAP funher assists distressed areas with greater levels of P°' e11: in 

accordance with 26 l' .S C. ~42tm)(J ><BHiiJdlII. 
COMMEJ\T: The OAP disproportionately directs tax credits toward urban 

proJects and. in so doing. ,·iolates Sew Jersey·s .\fount laurel doctnne . which 
directs municipalities to afford a realistic opponun1ty for the creation and 
maintenance of their fair share of the regional need for low- and moderate­
income housing. 

RESPOJ'\SE : By striking an appropnate funding balance betv.een urban 
and suburban rural proJects. the QAP is fully consistent w11h the .\fu unr 

laurel doctrine. It is imponant to recognize that the .\,1uunr Laurel doctnne 
itself. as reflected in the regional con-tribuuon agreements authonzed t,~ the 
198~ l\ew Jersey Fair Housing Act. S.J .S.A. 52 :2-D-301 et seq .. recognizes 
the need for funding urban projects as well as those in the suburbs The Code. 
moreover. requires that the QAP grant a prionry to proJects ,n "quaidied 
census tracts ... as defined in 26 L' S.C. ~42tdH5HCl. which are 1yp1call) 
distressed urban areas . 

COMME~T By disproponionately funding projects in rac ially segregated 
urban areas. the QAP funding prion11es , ·iolate the Federal Fair Housing Act. 
Title vm of the 1968 Ci,·il Rjghts Act. 42 USC. ~~3601 et seq . 

RESPO!':SE : Title ~·rn makes it unlawful to refuse 10 rent a d"elhng unit 
on the basis of race. color. religion. sex. familial status or na11onal ongin . .i2 
L'.S .C. §3604. The QAP in no way authorizes. condones or promotes such 
unlawful discrimination . ln fact. the QAP. as a pan of its mandate of on­
going monitoring of proJect compliance. requires the owners of tax-credit 
projects to cenify to the absence of any , ·1olations of Title ,·m. S.J .AC ~.R0-
33'.34(!)12. With respect to the funding of proJects in distressed urban areas 
that may ha\'e high concentrations of racial minont,es. it 1s imponant 10 

recognize that Federal law requires that the QAP give a pnont:, 10 pro.1ec1s in 

"qualified census tracts ." 26 L' S.C. ~421mH I )(B)(ii)tlll) The OAP. in fact. 
ach1e\'es an appropriate funding balance between urban and suburban-rural 
pr0JeCtS. 

COMMEST: The QAP disproponionately allocates credits to urhan area~ 
at the expense of suburban areas 



RESPOI\SE : The Community Renewal Act of 2000 ,··community Renewal 
Act"') generated a 40 percent increase in per capita low income tax credits. 
Since passage of the Community Renewal .-\ct. the Suburban Rural Cycle tax 
credit authonty has been increased by 55 percent . 1n calendar year 200 I. the 
.-\gency responded to this same comment and increased its Suburban Rural 
Cycle tax credit authority. Last year. there was little demand for credits from 
suburban projects. thereby leaving excess credits. Severtheless. credit 
authority for 2002 has again been increased. The QAP has increased its 
dedication toward HOPE \"I projects. which are urban by definition . This 
dedication is based on preservation of a valuable Federal resource. 

ln addition. the commenter does not consider the issuance,detenninations 
of volume cap tax credits made under the QAP. Since 1996. the Agency has 
issued or made determinations with regard to S6.998.988 in volume cap tax 
credits. Of this amount. S4 .504.332. or 64 percent of these credits. went to 
suburban projects. To make this commitment. the Agency has had to 
additionally allocate scarce volume cap bonding resources to these suburban 
areas . 

COMMEST: The Mixed lncome Cycle should be reinstated . 
RESPONSE : The QAP was amended in calendar year 200 I to include a 

mixed income set-aside within the Suburban Rural Cycle. Only one mixed 
income project competed in 200 I and it was funded . Despite excessive 
demand and limited supply. the tax credit authority for the Suburban Rural 
Cycle has been increased by 55 percent since calendar year 2000 in part to 
achieve this goal. 

COM\lfE;'l,lT The "affordability set-asides" at S.J.A.C. 5:80-33 4 and 33.5 
need to reach lower income levels. 1n addition. the feasibility standards 
operate to make infeasible any project going below 50 percent of area median 
income. As required by 26 L'.S.C. §42(m)( I )(B)lii)(f). the Q.-\P should give 
the following points to projects reaching the lowest income tenants : one point 
for reaching 40 percent of area median income: one point for reaching 30 
percent of area median income: one point for reaching 20 percent of area 
median income: and one point for reaching 10 percent of area median 
income. 

RESPOl\'SE : The .-\gency addresses the requirements of 26 l"S .C. 
§42(m)(l)(B)(ii)(I) through a number of preferences pronded for in the 
current QAP. The ··affordability set-asides" in the Lrban and Suburban Rural 
Cycles prioritize projects that house tenants with incomes of 50 percent or 
less of area median income. As opposed to prior allocation plans. which 
merely awarded points for such an election. the creation of a set-aside 
guarantees the funding of these types of projects I pro, ided the eligibility 
criteria at S.J.A.C. 5:80-33 .13(cl are met). The targeting at 50 percent of area 
median income is a maximum income level-there are no penalties for 
projects that implement deeper affordability controls. _ 

As recommended by the commenter. the Agency has. in years past. 
provided points to projects that reach lower income tenants. 1n calendar years 
2000 and 200 I. applicants were awarded points for targeting a percentage of 
their units at 40 percent. 50 percent and 60 percenl of area median income 
t 1he ··three-tier set-aside" l. Of the 61 projects that applied during calendar 
years 2000 and 200 I. only three projects elected the three-tier set-aside. This 
extreme underutilizalion of this point ca1egory led to i1s proposed elimination 
in the 2002 QAP. 

The Agency believes that the election to target incomes at levels below 50 
percent of area median income is a decision that should be based on the 
economic factors of a particular project. ra1her than an absolute manda1e on 
the pan of the Agency For example. the limited availability of addit1onal soft 
funding sources. as well as a market analysis of the appropriate rent le,els for 
a locale. are relevant factors to be considered in making such a determina11on. 
Furthermore. such an evaluation satisfies the Agency·s obligation under 26 
L·. s.C. §42(m)(2)(AJ 10 insure the financial feasibility and \"labtlity of each 
tax credit project. 

The mixed income set-aside wtthin the Suburban Rural Cycle 1s another 
means by "'hich the QAP satisfies the requirements of 26 LS.C 
§42(m)( I 11B1tii1(l). This set-aside essentially acts as a ··cycle within a cycle" 
and creates prionty for projects that provide a combination of market and 
affordable units . Since the set-aside equals 15 percent of the tot.al cycle 
authority. the significant increase in Suburban Rural Cycle credits 10,er 55 
percent since the passage of the Community Renewal Act. which generated a 
40 percent increase in per capita low income tax credits l ultimately means an 
increase in the amount of credits prioritized for mi:~ed income properties 

Lastly. the Work First set-aside in the Special Seeds Cycle pnont1zes 
projects that set aside IO percent of the units for Work First participants. with 
rents that are restncted to no more than 20 percent of area median income. 
While the Agency has maintained this set-aside m an effort to encourage the 
development or housing for Work First pan1c1pants. the s1gmticant 

underutilization of this set-aside (one project since the inception of the set­
aside m 2000) atlirms the Agency ·s position that a mandate of deep rent 
skewing is impractical for most tax credit properties. 

CO\-1'.'vtE:'\T: The commenter recommends changes to the definitions of 
••i nclusionary development·· and ··density bonus·· and their application to both 
competitive and ,olume cap tax credits . 

RESPO;,,.;SE : Regulations and definitions concerning inclus1onary 
developments and density bonuses are all made in concert with advice from 
the Attorney General's Office. the Council on Affordable Housing and the 
Department of Community Affairs. The QAP as currently wntten does not 
entirely exclude projects with a density bonus from receiving tax credits. 
While 1t is difficult to accuratelv calculate the economic benefits of a densitv 
bonus and its financial impact· on _an affordable housing development. th~ 
.-\gency recognizes that this subsidy is not always sufficient to assure the 
tinancial feasibility of a project. As such. these types of projects may apply 
for credits under \.J.A.C. 5 80-33 .10. 

COM\,1EST: The commenter states that current eligible basis limits are 
insufficient. 

RESPOt\'SE : The Agency does not liml! total development cost because 
such limitations might compromise project quality. However, limits are 
placed on total tax credit funding given the excessive demand and limited 
supply. Calendar year 2002 eligible basis limits for suburban non-elevator 
projects currently stand at 210 percent over the 24 C.F.R. ~22 lldl3 
guidelines. 23 percent higher than limits imposed in calendar year 2000 
Since 199 7. only two projects out of 18 funded suburban projects have 
exceeded these limits . Even an historic rehabilitation de,elopment. the most 
expensive type of project. did not violate the eligible basis limits in calendar 

- year 200 I. 
COM\,1E:-,,..T Points for community policing should be eliminated because 

such policing is not needed in suburban areas. 
RESPOSSE : The Agency continues to encourage the use of public safe~ 

enhancements in all tax credit projects. regardless of location in an urban or 
suburban locale. While some options under the point category at :\ .J.A.C. 
5:80-33 .16(all I may not be appropriate in all types of tax credit properties. 
there are several alternative means by which this point category may be 
satisfied. 1n addition. the list of options provided is not an all-inclusive list: 
substitutions "ill be considered by the Agency as long as the applicant 
demonstrates that the proposed substitution pro, ides a comparable benefit to 
the project. 

COMMEST: The commenter states that the QAP violates Federal enablinl! 
legislation in not providing points- for nonprofit organizations pursuant to 26 
L'.S.C. ~42(m)( I )(()Iv). 

RESPO!\SE : The Community Renewal Act repealed 26 L' .S.C. 
~42(m)( I )(C)(v) . Currently. the QAP ad,ances nonprofit participation under 
\.J . .-\.C. 5:80-33 41a>4 and 33 5(al2 . Lnder these pronsions. the rate of 
nonprofit participation in calendar year 200 I was nearly five times that 
required under 26 C.S.C. ~421 h )( 5 H AJ. 

COMMEST The commenter suggests that the QAP does not conform to 
the State Plan. 

RESPOSSE The QAP extensively incorporates ;ispects of smart grow1h 
with its locational targeting based on recommenda11ons t'rom the Sman 
Growth Policy Council. The QAP further assists distressed areas w11h greater 
le,els ofpo,eny in accordance "1th 26 L'. S.C. ~421ml( I 1(8uii11 Ill ). 

COM\-tE:\T The commenter requests that the QAP include adequate 
funding in the mixed-income cycle to provide credits for two specific proJects 
and for other mixed-income affordable projects. 

RESPO:\SE : Low-income housing tax credits are a finite resource for 
"hich the demand greatly exceeds the supply. Despite this excesSl\e demand 
and limited supply. the mixed-income set-aside m the Suburban Cycle was 
sutlicient m amount in 200 I to fund all of the mi,ed income projects that 
applied. It is also noted that the tax credit authoritv for the Suburban Rural 
Cycle has been increased by 5 5 percent since cale~dar year 2000 in part to 
achieve this goal. 

The Agency is also proposing to make the following technical changes to 
the proposal published at 34 ;-..;.J .R. -i".'Ta1 : 

I. At SJ .AC. 5:80-33 .2. the word ··the·· 1s beiniz inserted between the 
words ··at" and ··time·· in the second sentence of the s~cond paragraph of the 
defin1t1on of ··de,eloper fee·· or ··de,elopment fee ·· for grammatical purposes 
and to be consistent with the same phrase 1n the pre,1ous sentence: 

2. At S.JAC. 580-3341a1I . the in1t1al cap1talizat1on 1s being remo,~d 
and a hyphen is being inserted m the phrase ··set-aside·· to be consi stent w 1th 
other references to set-asides in the rules: 



3. At KJA.C. 5:80-33 9(a)I. the reference in the third sentence to the 
Suburban Cycle is being changed to ··Suburban Rural" Cycle to attain 
consistencv with other references m the rules to that Cvcle: 

4 . The ~omma in the founh sentence of !\.J .A.C. 5~80-33 .13/c)l ii is being 
removed for gramma11cal correctness: and 

5. The reference to ··1c/li1i(3 ) above" m the first sentence of S.J .A.C. 
5 :80-33 I 3(c )I ii(4) is being corrected to .. , c) l ii( 3) above ... 

In addition to the foregoing. the Agency is proposing the following 
additional amendments I not pan of or modifying the original 2002 
amendments ) to the current Q.AJ>: 

I. For purposes of clarification. a definition of "community service 
facility" is proposed 10 be added at l\.JA.C. 5:80-33 .2. 

2. The Agency proposes to delete all references to "Sl\AP 
Seighborhoods:· including the definition thereof at ,.J .A.C. 5:80-33 .2. from 
the QAP since there are currently no neighborhoods in l'\ew Jersey w1th 
s,AP designations . 

3. To funher encourage the rehabilitation and preservation of existing 
affordable housing projects. it is proposed 10 amend the definitions of 
"developer fee" or "development fee" and "minimum rehab project" at 
l\.J.A.C. 5:80-33 .2 to pro\·ide that the cost of acquiring a building should be 
allowed in the calculation of the developer fee for all minimum rehab 
projects . It is also proposed to amend the definition of "minimum rehab 
proJect" to provide that the Agency utilize an amount not less than 33 .33 
percent of the developer fee based on building acquisition costs as a funding 
source in its evaluation required pursuant to 26 l.J.S .C. *42(m)(2). 

4. The Agency proposes to amend S.J .A.C. 5:80-33 .4(a)3 to provide that 
the senior set-aside be expanded 10 insure the funding of at least two senior 
prOJeCtS . 

5. In an effon to insure equitable distribution of the tax credits within 
prioritized sec-asides or the HOPE VI Cycle, the Agency proposes to amend 
S.J.A.C. 5:80-33 .4(b). 33 .S(b). 33 .6. 33 7(b) and 33 .8(b) to state that if there 
is excess demand in any prioritized set-aside. the ranking shall be adjusted so 
that multiple reservations, allocations do not go to any one city. 

6. At 1'.J .A.C. 5:80-33 .7(a). the Agency proposes an amendment to codify 
the limitation of $1.000.000 of credits that projects competing in the Special 
Needs Cycle can receive in a calendar year. 

7. At ,.J .A.C. 5:80-33 . I 3(c)l ii(9). the Agency proposes an amendment to 
reference the most recent edition of the L'niform Standards of Professional 
Appraisal Practice ("'L'SP AP"). as well as future amendments and 
supplements . 

8. At N.J.A.C. 5:80-33 .13(c)9. the Agency proposes an amendment 10 

require an anomey·s opinion as to each building's eligibility for acquisition 
credits. deleting the exemption for buildings as to which the deed into the 
previous owner showed not to have changed ownership within the past 10 
years . 

9. As a result of the proposed msenion of new ~.J .A.C. 5:80-33 . 16(a)I ii, 
the Agency proposes to amend l\.J.A.C. 5:80-33 .16(a)I to clarify that 
applicants may select one of the three options which follow and to recodify 
current ~.J .A.C. 5:80-33. I 6(a)I ii as 33. l 6(a)I iii . 

10. At 1'.J.A.C. 5:80-33 . l6(a/13iiil6). the Agency proposes to add 
proximity to a park to the list of positive proximate land uses eligible for the 
point provided for such uses . 

11. At KJ .A.C. 5:80-33 . I 6(a)l 7, the Agency proposes an amendment to 
the last sentence (which was proposed as pan of the original 2002 
amendments) to accurately reflect the current administrator of the State 
brownfield redevelopment program. 

12. At KJ .A.C. 5:80-33 .20(a)l. the Agency proposes an amendment to 
provide eight points to projects which would qualify under :,,;J.A.C. 5:80-
33.4 or 33.6 and an additional two points to such projects which arc located 
in qualified census tracts . 

I 3. The Community Renewal Act provides for a six-month extension to 
the IO percent carryover requirement under 26 L'.S.C. §42(h)( I )(E). 
Consequently. the Agency proposes to delete the point categories at KJ.A.C. 
5:80-33 .20(a)2 and 3. 

14. In order to allow greater flexibility to the Tax Credit Commince in 
issuing reservations and to developers in achieving the allocation test 
specified under 26 U.S.C S42(h)( I )(E). the Agency proposes to amend 
N.J .A.C. 5:80-33 .26(a) to replace the specific date deadlines with thrce­
month-period deadlines . 

15 . At KJ .A.C. 5:80-33 .28, the Agency proposes to add subsection (b) 10 

require submission of the IRS Form 8609 documentation at the later of six 
months following the issuance of the final cen1ficate of occupancy for the 
proJect or rwo months after the first year of the credit pcnod. 

16. At proposed S.J.A.C. 5:80-33.35 . the Agency proposes amendments to 
identify the deadline for extension requests for the submission of the Ovmer' s 
Cenificate of Continuing Program Compliance and the Building Status 
Repon. 

This notice is excepted from the rulemaking calendar requirement pursuant 
to KJ.A.C. l :30-3 .31a)l . The Agency is authorized to allocate low income 
housing tax credits under section 42 of the Code. Pursuant to ~6 L.S .C. 
§42(n)! l )(A)(i). the Agency allocates those credits in accordance with the 
QAP. The Agency published the onginal 2002 amendments on January ~. 
2002 at 34 KJ .R. 47(a ): based on significant additional amendments 
proposed to the rules both as a result of comments received during the 
comment period and proposed by the Agency on its ow11 iniuative. the 
Agency is reproposing amendments. Failure to adopt the reproposed 
amendments in a 11mcly manner will severely prejudice the State. The time 
factor involved in amending the rulemaking calendar to provide for the 
additional amendments would make it extremely difficult. if not impossible. 
for the Agency to allocate tax credits by the end of the calendar year: failure 
to do so would result in the potential loss of over S 14.000.000 in Federal tax 
credits. which could provide over SI 0S.000.000 in investment proceeds for 
housing rehabilitation and construction in the State. 

Social Impact 
It is expected that the amended definition of "minimum rehab project" at 

l\.J .A.C. 5:80-33 .2 will encourage the rehabilitation and preservation of 
existing affordable housing projects. The definition of minimum rehab proJect 
has been amended to provide that minimum rehab projects participating in 
the 1'JHMF A moderate rehabilitation financing program may earn up to a 15 
percent developer fee for building acquisition costs. 

It is expected that the proposed expansion of the neighborhood set-aside at 
S.J .A.C. 5:80-33 .4(a)I to insure funding of the highest ranking eligible 
project located in a targeted neighborhood in a city which has not recm·ed a 
tax credit allocation in the past IO years and the proposed authorization at 
,.J .A.C. 5:80-33 .26(b)l to the Tax Credit Comrninee to pro,·ide binding 
commitments to targeted neighborhood projects will provide more housing in 
these targeted areas of the State. 

It is expected that the proposed affordability set-aside at proposed ~ _j .AC. 
5:80-33 .4(a)2 and 33.5(a) will allow projects to effecti,ely compete for tax 
credits while allowing the rents to be raised to up to 60 percent of area 
median income. This increase from 50 percent to 60 percent broadens the 
band of potential tenants eligible to Jive in tax credit propenies. 

It is expected that the amendment proposed at proposed S.J .A.C. 5 80-
33 .4(a)3 (currently S.J .A.C. 5:80-33.4(al2) to expand the senior set-aside to 
insure the funding of at least two eligible senior proJects will provide 
additional affordable senior housing units in the State. 

It is expected that the new point categories proposed at ~.J .A.C. 5 80-
33 .16(a)l ii and 33 .201a)l for proJects located in qualified census tracts will 
encourage the provision of additional affordable housing in those areas and 
thereby satisfy the Federal preference set fonh at :6 L.S .C. 
§42(mX I )(8)(ii)(IlJ) for proJects located in qualified census tracts and the 
development of which contributes to concened community re, italizat1on 
plan. 

It is expected that the proposed award of points at ,.J .A.C. 5 80-
33 . l 6(a)3ii for incorporating a commercial component will encourage 
community revitalization in targeted areas of the State. 

It is expected that the combination of the tax abatement and municipal 
suppon point categories at N.J .A.C. 5:80-33 . 16(a)4. as well as the overall 
reduction in points for these types of suppon. will allow projects which lack 
municipal support and would othef'-A.·ise not be funded due to a lower point 
score to effectively compete in the application process . 

It is expected that the proposed increase in points for panic1pation in the 
E~ERGY ST AR Homes Program at ~.J.A.C. 5:80-33 .16(a)l 1 will funher 
encourage energy conservation. Panicipation is also now a requirement for 
new construction volume cap projects . 

By expanding the number of places that qualify for the point category at 
S.J .A.C. 5:80-33 .16(a)9, which is proposed to be recodificd as. :--: .J.A.C. 5 80-
33 .16(a)7, it is anticipated that more developments "'ill be built in 

conformance with the State Development and Rcdc\'elopment Plan and ·or the 
Pinelands Comprehensive Management Plan . 

Economic Impact 
The proposed amendment 10 the definitton of "mm1mum rehab pro,1ect .. at 

'!',;.J .A.C. 5:80-33 .2 is expected to improve the · financial fcasibtl1ry of 
minimum rehab pr0JCCts because developer fees on the acquisition costs of 
such projects will generate tax credits and developers "",II be able to defer a 
portion of the developer fee until it can be paid from the project' s cash flow 



The proposed increases at 1'.J.A.C. 5:80-33 4(a). 5(al. 6(al and 8(a) in che 
maximum tax credit awards for Crban. Suburban, Rural. HOPE \.'I and some 
Final Cycle projects are expected to alleviate the additional financial burden 
faced by de\elopers of those projects who have been forced 10 construe! their 
proJeccs in multiple phases. cbus requiring the submission of multiple cax 
credic applications . The proposed decrease in the maximum tax credic award 
for Special \eeds Cycle projeccs is expected to have minimal or no impact 
since those projects tend 10 be smal ler in scope and therefore require fower ca.~ 
credits than other projects. 

:\JH\fFA satisfies the requirement of Section 42( m )( 1 )( B )(ii)([) of the 
Code to serve the lowest income tenants by its proposed creation of the 
affordability set-aside at proposed S.J .A.C. 5:80-33 4(a)2 and 5(aJI At che 
same time. it allows projects that do not choose the affordability sec-aside to 
benefit from the larger stream of income generated by higher rents . 

The rules regarding pledges of developer fee at S.J .A.C. 5:80-33 .13(cl6\ii. 
while possibly requiring the commitment of additional funding sources at 
application. will benefit developers overall because it limits the amount of tee 
that can be pledged. which conversely increases the amount of fee that can be 
paid to the developer up front. 

The Agency's proposal at S .J.A.C. 5:80-33 . 13(c}7i to increase 
underwriting up to area median income is expected to provide a financial 
benefit to projects by providing a cushion for projects chat cannot adjust renlS 
10 account for inflation between the date of application and the date the 
proJect places in service because they are bound by the rents indicated in their 
application. 

By the proposed lowering of the recommended per unit operating expense 
range at \.J .A.C. 5:80-33 . l 3(c)7ii(4). projects will potentially have more 
income to support a higher mortgage. 

Although the proposed amendment at 'S.J.A.C. 5:80-3313(c)9 will. by 
deleting the exception for buildings the deeds to which clearly show have not 
changed ownership in the past IO years. require that all applicants obtain an 
attorney"s opinion regarding each building's eligibility for acquisition credits. 
the cost of obtaining such an opiniOA is minimal in comparison '-"ith the 
amount of equity expected to be generated from the additional credits. 

It 1s hoped that the proposed addition at '.'-i.J.A.C. 5:80-33 . l 6(c)3ii of a 
commercial component into targeted areas '-"ithin the State will foster 
economic stability by providing an added source of revenue as well as a 
source of employment for the surrounding area. 

The proposed elimination of the Final Cycle point categories at \:.J.A.C. 
5:80-33 20UJ2 and (a)3 regarding title to land and completion of the 10 
percent carryover test by the time of application is expected to reduce the 
financial expense incurred by developers in completing tax credit 
applications. 

The proposed new fee schedule at S.J .A.C. 5:80-33 .27 for non-1',JH~FA 
financed proJects is a reflection of the added underwriting and processing 
invohed in these types of proJeccs . \\'bile it is an increase in the overall fee 
paid by these types of projects. it should be noted that chis fee is still 
substantially less than the fee paid by applicants co a competttive cycle (three 
percent of a "four percent .. tax credit amount versus f\l.•o percent of a .. nine 
percent" tax credit amount). 

The proposed extension fees at S.J.A.C. 5:80-33 .28(b) are a reflection of 
the regulatory burden placed on ~JHMF A staff in processing [RS Fonn 8609 
requests that are received after the submission deadline. As such. it should be 
noted that this fee has no economic impact on projects which submit 
paperwork on time. 

Federal Standards Statement 
The proposed amendments are eHher the same as chose imposed by Federal 

law 126 t,; S.C. ~..i.:: and the regula1ions promulga1ed thereunder at 26 C.F R. 
~ ~ 1.42 et 5eq.1 or not subject co any standards or requirements imposed by 
any known Federal laws . Therefore. a Federal standards analysis is not 
required. 

Jobs Impact 
The LITC program created under this subchap1er has resulted in the 

creation of jobs for persons and enwies receiving alloca1ions of ca.~ credits. 
The proposed amendments are not expected to eliminate any Jobs. If a proJecc 
incorporates a commercial development. it is an1icipaced that new Jobs will be 
created to work in the new commercial establishments. The number of JObs 
created will depend upon 1he number and size of commercial de\elopments . 

Agriculture lndustr~· Impact 
The proposed amendments are not expected to have any impact on the 

agriculture industry in the State of :\ew Jersey. 

Regulator~ Flexibili~· Analysis 
The proposed amendments affect primanly housing sponsors. most of 

which are "small businesses" as that tenn is defined in the ~ew Jersev 
Regulatory Flexibility Act. ~.J.S .A. 52 :14B-16 et seq . It is anticipated th;t 
che proposed amendments will not necessitate any new reporting or 
recordkeeping requirements or require any initial capital coslS or annual costs 
of compliance. The existing compliance, reporting and recordkeeping 
requirements of the rules have been mandated by the tax credit regulations 
promulgated under the Code. As the requirements are imposed by Federal 
regulations . no differentiation in the compliance. reporting or recordkeeping 
requirements based on business size has been proposed. 

Smart Growth Impact 
As expressed by the Legislature in the Agency ·s enabling legislation. a 

primary reason for the Agency's being is 10 increase the supply of affordable 
housing available for residents of the Scace. S .J.S .A. 55 : 14K-:? . Accordingly. 
the O\·erall tenor of the QAP. including the proposed amendments thereto. is 
to promote that goal: based on recommendations from the Smart Growth 
Policy Council. it is focused on locational targeting . 

Specifically. the proposed increase at ~.J .A.C. 5 80-33 .-+(al in the 
maximum tax credit award for Crban Cycle projects is expected to generate 
much-needed additional affordable housimz in the State·s older urban areas. 
Additionally. the proposed amendments- at ~.J .A.C. 5:80-33 4(a )l and 
33 .26( b) I providing increased funding to projects located in targeted 

• neighborhoods in cities which have not received a tax credit allocation in the 
past IO years are expected to spur housing development in those targeted 
areas: the proposed new point categories at S.J A.C. 5:80-3316ta)I ii and 
33 .20(a)l5 for projects located in qualified census 1racts are expected to ha\e 
a similar salutary effect in those areas. 

Also. the proposed amendment at S.J .A.C. 5:80-33 4(a)3 10 insure the 
funding of at lease t\l.·o eligible senior projects is expected to increase the 
supply of affordable housing for the Scace ·s senior citizens. 

Full text of 1he proposal follows ( addittons indica1ed in boldface thus: 
deletions indica1ed in brackets (thus]) : 

SCBCHAPTER 33. LOW ~COME HOL'Sr.\G TAX CREDIT 
QL'ALIFIED ALLOCATION PL:\S 

5:80-33.1 Introduction 
(a)-(t) (No change.) 
(g) These rules have been · promulgated in a manner consistent 

with the smart gro"·th initiatives required under Executhe Order 
~o. 4(2002). 

5:80-33.2 Definitions 
The following words and terms. as used in this subchapter. shall have 

the following meanings. unless the contex1 clearly indicates otherwise . 

.. Communi~· serYice facility,. means a communit)· room. club 
house or recreation center. Lobbies and laundn· facilities are not 
within the scope of this definition. · 

.. Core,. means a pedestrian-oriented area of commercial and ci\·ic 
uses sen"ing the surrounding municipali~· or a designated center. 
generall~- including housing and access to public transportation. 
which is delineated b~- the Smart Growth Polic~- Council. For 
scattered site projects where not all the sites are in a delineated core. 
a majori~· of the units must be located in the delineated core to 
qualify for the delineated core points. In order to qualif~ for points. 
cores shall be delineated b~- the application deadline. 

"Designated center" means a center designated by the :---iew Jersey 
(State Planning Commission] Smart Growth Policy Council . These 
consist of urban centers. regional centers. towns. villages and hamlets . 
For scattered site projects where not all the sites are in a designated 
center. a majority of the units must be located in the designated center to 
qualify for the designated center points . In order 10 qualify for points. 
centers shall be designated by the application deadline . 

"Developer fee" or "development fee" means the fee that covers the 
o,·erhead and profit of the developer. Certain fees are subsumed w1thm 
the developer fee-such as acquisition fees. compensation to che general 
partner. financial consultants. employees of the developer. construction 



EXAMPLE K 

(a) 
CASINO CONTROL COMMISSION 
Rules of the Games 
Pai Gow Poker 
Rotational Start of the Deal; Button 
Adopted Amendments: N.J.A.C. 19:47-11.4 and 11.SC 
Proposed: March 4. 200: at 34 ~ .J.R. 982(a). 
Temporarily Adopted: February 19. 2002 at 34 ~.J .R. 936(b). 
Adopted: June 19. 2002 by the Casino Control Commission. James 

R. Hurley. Chairman. 
Filed: June 21. 2002 as R.2002 d.232. without change. 
Authority: N.J .S.A. 5: 12-5. 69a. 70f. 99a and I 00. 

Effective Date : July 15. :!002 . 
Expiration Date : March 9. 2006. 

Summa~· of Public Comment and Agency Response : 
COM\.-tEST: The Division of Gaming Enforcement docs not object to the 

adoption of the proposed amendments. 
RESPO;'l.;SE Accepted. 

Federal Standards StaterJMnt 
A Federal standards analysis is not required because the adopted 

amendments are mandated by the pro,·isions of the Casino Control Act. 
~JS.A. 5: I ~-1 et seq .. and are not subject to any Federal requirements or 
standards . 

Full telt of the adoption follows : 

19: 4 7 - I I . 4 Pai gow poker shaker and dice: computerized random 
number generator: bunon 

(al (~o change.) 
(b) As an alternative to the pai gow poker shaker and dice described in 

1a, above. a casino licensee may. pursuant 10 S.J.A .C. 19:46-1 .138 and 
19 :47-l l .8C. play the game ofpa1 gow poker with : 

1. A computerized random number generator that autornaucally 
selects and displays the number from I through 7 inclusive: or 

: . 1( an automated card shuffling device and dealing shoe is used 
pursuant to ~ .J.A .C. 19:47-11.88. a bunon. 

19 4 7-1 I. 8C Procedure for determining the staning position for 
dealing cards or delivering stacks of cards 

(a) ln order to determine the staning position for the dealing of cards 
or the delivery of stacks of cards for the game of pai gow poker. a casino 
licensee may. in its discretion. use the procedure authorized in (b). (c) or 
(d) below 

(bHc) (;'io change.) 
(d) If an automated card shuffling device and dealing shoe is used 

pursuant to N.J .A.C. 19:47-11.88. the dealer may use a Oat disk bunon 
approved b~ the Commission to indicate the staning position. At the 
commencement of play. the bunon shall be placed in front of the dealer. 
Thereafter. the bunon shall rotate around the table in a clockwise maMer 
after each round of play. 

1e) (~o change in te~t.) 



EXAMPLE L 

(b) 
CASINO CONTROL COMMISSION 
Casino Licensees 
Gaming Equipment 
Slot Machine Inventories 
Casino Licensees and Vendors 
Adopted Amendments; N.J.A.C. 19:43-7.4 and 19:46-

1.22 
Proposed : !',;ovember 5. :001 at 33 , .JR. r::,a1. 
Adopted: \iarch : 1. :oo: by the Casino Control Commission. James 

R. Hurlev. Chairman . 
Filed : Apni 8. :002 as R . .:002 d. 130. "·irh a substantiH chan&t not 

requiring addittonal public notice and comment (see ,.1.A.C. 
I :30-6.3 ). 

Authority: ~.J.S.A. 5: I 1-5. 69a. i 01 and 99a. 
Effect1\'e Date: \fa" 6. :002. 
Expiration Dares: .~pril 15. :?00~. ,.J.A.C. I 9:43 : 

April IS . :003. , .J.A .C. 19:46. 

Summa~-of Public Comments and Agenc~ Responses : 
COM~E~T The Dms1on of Gaming Enforcement 1D1\1s1onl supports 1he 

adopuon of the proposed amendmentS. 
RESPO\SE . Accepted. 
CO~~E'\"T Adamar of \e~ Jerse~ . Inc db a Trop1cana Casano and 

Reson (T rop1cana I requests 1ha1. due to 1he , olume of its current \taster Slot 
\1achine List. it be required to tile with the O1\is1on and Comm1ss1on onl~ 
changes instead of complete lists of its in\entory of slot machines 1n itS 
possession. 

RESPO\SE . ReJected The intent of the regl,llato~ amendments is to 
conform the requirements and procedure already 1n place for all sloc machines 
~,thin the State of \N JerSC\ not accounted for b, the \faster Slot \1achine 
List. a list ltm11ed 10 those m~chanes opcrauonal o~ a casino floor In order to 
crTcctl\ ch track the thousands of slot machines ~lth1n the S~te. the 01\ 1s1on 
bchc,es. · and the Commission concurs. that it 1s im~a11,e for casino 
licensees and vendors of slot machines 10 affirmauvcly account enure 
in, cntones in a self-contained ti ling on a month I~ basis . 

CO\1\1E\T Trop,cana funher requests 10 submit the 1n, cntoncs 
electron,cally rather than 1n hardcop~ fonn 

RESPO,SE • Accepted. Presently. ~faster Slot \1achane Lists arc in,anably 
submincd to Commission principal inspectors and the D1v1s1on in hardcopy 
form genera1cd from a database. Allhough the amendments do not specif:. an~ 
mode for required subm1ss1ons. the Comm1ss1on does not discern an~ reason 
10 proh1b11 electronic tiling . 

Summary· of Agcncy-lniuated Change: 
To clarif-. tha1 the Comm1ssion ·s in1erest in slo1 machine 1n,entones 1s 

limited 10 siot machines located "'·ithin the State ... an ,cw Jersey .. is added to 
\.JA.C J943-· .4ial4 in reference to those slot machines possessed by 
casino licensees off the premises of its casino hotel faci h~ 

F ~deral Standards Stat~mHt 
A Federal standards analysis is not required because the amendmen1s 

contained in this adoption arc mandated by the pronsions of the Casino 
Control Act. \ .J.S .A. 512-1 et seq .. and are nor subJcct 10 any Federal 
requirements or standards. 

Full tut of the adoption folio"' s ( addition to proposal indicated in 
boldface with asterisks *thus•): 

19:43- ~-4 Operation certificate: master lists of approved slot machines 
and table games: movement of gaming equipment: 
amendments of operation certificates upon tiling of updated 
master lists 

, a I Pnor 10 the issuance of an operation certificate and the 
commencement of gaming or simulcast wagenng. each casino licensee 
shall file wtth the Commission. at the office of the Commiss1on·s 
principal inspector in the establishment and sen-c on the D1ns1on. at a 
location it has designated for that purpose. comprehensive lists of: 

I . (~o change.) 
: . The slot machines and bill changers on its casino tloor I the Slot 

~achine ~faster List): 
3. The slot machines possessed by the casino licensee in rcstnctcd 

casino areas off the casino floor but on the premises of its casino hotel 
factl1rv : and 

4 . The slot machines possessed by the casino licensee at locauons *in 
''" Jtrs~~• off the premises of its casino hotel facility . 

Cb I At a minimum. each list of slot machines required b~ ( a 1: through 
4 abo\'e shall contain the following infonnauon. as applicable. which 
1nfonnat1on shall be preserued. for each slot machine and any 
accompanying bill changer oo the Slot \.1ach1ne Master List . an 
consecuu,·e order by location number: 

1-3. (:'1-o change.) 
4 . A cross reference for each slot machine b" zone and serial number: 
S. The restncted casino area within the casi~o hotel facility wheric the 

slot machine is located for each slot machine included on the list required 
b, I a 13 above: 
· 6. The address of the slot machine storage fac1ltty where the slot 

machine is located for each slot machine included on the list required b~ 
, a 14 abo,e: and 

" - ~o change 1n text. 1 

IC Hd) ~o change. I 
1c1 Immediately after each gaming table. slot machine and bill changer 

1s brought into. removed from or mO\Cd within a casino or casino 
simulcasting facility. as applicable. the casino licensee completing the 
mo"c shall tile and serve. 1n accordance with I a I above. updated master 
lists of its table games and slot machines to the extent that the mo\'e 
causes a change 1n the information contained on the most recent version 
of the applicable list on tile with the Commission. In add1t1on. each 
casino licensee shall. on a monthly basis. file updated lists of s101 
machines required pursuant to fa 12 through 4 above wuh the Di\'tS1on . 

(t) ~o change.) 

19:46-1 :: Possession of slot machines 
1a1-(b1 ~o change .I 
(cl Each applicant for or holder of a gaming related casino sen1cc 

industry license thar possesses slot machines 1n ,e"' Jersey shall 
maintain and file with the O1\'1s1on and the Comm1ss1on on a month!~ 
basis a comprchens1,c '1st of slo1 machines an its possession 1n 1h1s St.are 
Such list shall contain all information. as applicable. required pursuant 10 
\J.A.C.-19 :43-74<bl 



EXAMPLE M 

(a) 
DIVISION OF HEAL TH CARE SYSTEMS ANALYSIS 
Hospital Licensing Standards 
Lithotripsy Services 
Adopted New Rule: N.J.A.C. 8:43G-37 
Proposed: August 6. 2001 at 33 ~.J .R. 2624(a). 
Adopted: April 17. 1002 by Clifton R. Lacy. M.D .. Commissioner. 

Department of Health and Senior Services (with approval of the 
Health Care Administration Board). 

Filed: April 18, 2002 as R.2002 d.143. without change. 

Authority: N.J .S.A. 26:2H-l et seq .. specifically 26::?H-8 . 
Effective Date: May 20. 2002. 
Expiration Date: January 27. 2005 . 

Summary of Public Comment and Agency Response : 
~o comments were received. 

Federal Standards Statement 
There is no Federal regulation of lithotripsy services. Therefore the adopted 

new rule does not impose standards on those facilities which exceed Federal 
law or regulation 

Full tttt of the adoption follows : 

SL"BCHAPTER J 7. EXTRA.CORPOREAL SHOCK WA VE 
LITHOTRJPSY SERVICES 

8:43G-37. I Extracorporeal shock wave lithotripsy services 
All general hospitals pro"1ding extracorporcal shock wave lithotnpsy 

services shall conform to the applicable criteria set forth in this chapter 
as well as the provisions set forth in ~.J .A.C. 8:43A-~9. 



EXAMPLE N 

HUMAN SERVICES 

(b) 
DIVISION OF MEDICAL ASSISTANCE AND HEALTH 

SERVICES 
Premium Support Program 
Adopted New Rules: N.J.A.C. 10:78-9 
Proposed: August 20. 200 I at 33 N.J.R. 291 J(a). 
Adopted: ~fay JI . 2002 by Gwendolyn L. Harris, Commissioner. 

Department of Human Services. 
Filed: June 3, 2002 as R.2002 d.199. with substantive changes not 

requiring additional public notice and opportunity for comment 
(see N.J.A.C. 1:30-6.3). 

Authority: N.J .S .A. 30:4D-l et seq .. as amended by P.L. 2000. c. 71, 
specifically N.J .S.A. 30:41-4. 

Agency Control l'iwnber: 0 I -A-02 . 

Effective Date: July I. 2002. 
fa.piration Date: March 5. 2006. 

Summar)· of Public Comments and Agency Responses: 
There. were several comments subrruned. from \1elvtlle D. Miller. President 

and General Counsel. and Linda Garibaldi. Supervising Anomey. Legal 
Services of ~ew Jersey. lnc .. Edison. :--Jew Jersey. 

I. COMME;\T: N.J.A.C. 10:78-9 .2. Legal SCTV1ces of New Jers.:y 
suggests that the separate tenn .. wraparound" ,ervices should be included in 
this provision. followtng the detiniuon for ··small employer.·· The term should 
be defined as described in NJ.A.C. 10:78-9.16(bJ. Its inclusioo 1n this 
provision will decrease confusion as to the intent of the program concerning 
the comparability of health care services to be co..-ered by employer­
sponsored insurance and the :--.IJ f amilyCare program. 

RESPONSE: The Division agrees that adding the definition of 
··wraparound" at S.J .A.C. 10:7 8-9.2 will make it less confusing as to the 
intent of the program concerning the comparability of health care services. 
This change can be made upon adoption because it 1s not substantive since it 
is already defined as described in N.J.A.C. 19:78-9 l~bl. 

~. COM~E~T: N.J.A.C. 10:78-9.J(d). Legal Services of New Jersey 
recognizes that the specific health care services that are required under a 
small employer health benefit plan (for employers of two to SO employees, are 
deliberately less than what 1s required of J large cmtployer health plan. Legal 
S~ices of ~ew Jersey agrees that services offered to a PSP applicant by his 
employer must be at least ~ual to those >CCVices in the ~J FamilyCare Plan D 
(1f the employer is a large employer,. However. the e,uent of coverage for 
services provided-by a small employer plan should also be identical to that of 
~J Famil~Care Plan D. 

The Division bas consistently publicized that its ~J f amilyCare Plan D 
package provides a quality health care pack.age because 1t 1s identtcal to the 
most popular commercial health insurance package on the: market. Therefore. 
those ~J Famil~Care enrollees who receive prerruum assistance ihould be 
receiving the same benefits. which means the >ame c::<tent of benefits (that is. 
the same amount of coverage for the :;ame services I. as those ~J FamtlyCare 
enrollees who d9 not receive premium assistance 

RESP01'SE : As pointed out by the commenter. the e:<tent of covered 
services is limited by the small employer plan coverage JS compared to the ~J 
famtlyCare Plan D package of services. To that end. the ,1 FamtlyC.ire· 
Premium Support Program pro~·1des ;ervices not CO\ered by the small 



employer plan as "wraparound" services to the beneficiary <see KJ .A.C. 
10:78-9 .2 for definition of wraparound services). ··wraparound services" are 
paid on a fee-for-service basis and the provider must be a New Jersey 
Medicaid FamilyCare participating provider. The !\J FamilyCare enrollees 
who receive premium assistance are receiving the same benefits as those 1',;J 
FamilyCare enrollees who do not receive premium assistance . 

3. COMMENT : ~.J.A.C. 10 78-9 4(a). Legal Services of New Jersey 
believes there should be clarification concerning current NJ FamilyCare 
enrollees· obligation 10 apply for PSP. This appears to be the appropriate 
provision to include such information. including any time limits for 
submission of applications . 

RESPONSE: Once a determination is made and a person becomes eligible 
for 'l',;J FamilyCare. it is required that the person apply for the Premium 
Support Program. ln fact. if the person does not cooperate with the 
application for the premium support program. that person will be disenrolled 
from '/\J FamilyCare. The Division is presently pursuing various outreach 
methods. such as direct mailing to potential PSP enrollees, and to identify 
current NJ FamilyCare enrollees who are employed and who have employer­
sponsored insurance available to them. Through these various outreach 
methods. the Division will be able to identify potential PSP participants from 
the NJ FamilyCare eligibility files . Prospectively. the 'SJ FamilyCare 
enrollment application has been modified and the required data is being 
collected. The data will be used to identify and outreach new NJ FamilyCare 
enrollees to participate in the PSP. 

The Division does not feel that KJ .A.C. I 0:78-9 .4 requires revision or 
clarification. since it addresses the requirement to participate in general terms. 

4. COMMENT: KJ.A.C. I 0:78-9 .6(c)2. Legal Services of New Jersey has 
rwo comments relevant to this provision : 

I . The term "multiple'' in the first sentence should be more specifically 
defined so that there are sufficient anempts made by the PSP to contact the 
applicants. many of whom do not have telephones: and 

2. There should be a provision in paragraph (c)2 which defines appeal 
rights for the adult applicant who is terminated from NJ FamilyCare based on 
alleged non-cooperation with PSP. as well as termination for children at their 
next annual redetermination. based on allegations of non-cooperation . This 
low-income population often changes addresses because of problems with 
affordable housing. This, and their lack of telephone service, has produced 
problems in the past in regard to notifications from NJ FamilyCare. The 
commenters believe that there should be appropriate appeal rights for 
terminations from NJ FamilyCare based on allegations of PSP non­
cooperation . 

Legal Services of New Jersey suggests that the PSP eligibiliry unit notify 
the applicant within 30 days of termination of FarnilyCare coverage based on 
alleged non-cooperation with PSP. The applicant should have 20 days from 
the date of the adverse action to request a grievance review and the right to 
have continued benefits until the grievance has been finally decided. if 
requested within 10 days of the adverse notice. The PSP applicant has already 
been determined eligible for FamilyCare and it is contrary to the intent of the 
program to terminate the benefits "immediately" on an allegation of non­
cooperation. This amount of time will allow the applicant to correct errors in 
the PSP application. supply missing information to PSP and/or prepare to 
present evidence of cooperation for a grievance review. The appeal rights for 
PSP should basically mirror those of the grievance provisions in N .J.A .C. 
10:78-8 .1 (c) and (d) for FamilyCare beneficiaries' opportunities for a 
grievance review for adverse actions. 

RESPONSE : The comrnen,ers' concerns will be addressed in order. 
1. The Division agrees \.\ith the comrnenters and will propose an 

amendment in the near future which will address specificity of the number of 
contacls and define more precisely the time frames which will be employed. 

2. Beneficiaries who have been terminated from the NJ FamilvCare 
program due to lack of cooperation with the Premium Suppon Progra~ are 
not entitled to a hearing. Instead. they are entitled to use the grievance process 
as defined in N.J.A.C. 10:78-8.1 through 8.3 . Children are not terminated 
from the NJ FamilyCare program immediately, even though their parent(s) 
may be terminated from the program due to lack of cooperation . lf the parents 
continue to refrain from cooperating. at the time of the next determination, 
the children will be terminated from the NJ FamilyCarc program. 

5. COMMENT: N.J.A.C. 10:78-9 .7(a)l. Legal Services of New Jersey 
commends the Di,,.ision for its commitment to provide notification to 
applicants that their completed applications for PSP have been received and 
are being processed . However. Legal Services of New Jersey has rwo 
suggestions: 

I . That the applicants also be promptly notified if they have omined any 
necessary infonnation from their application: and 

2. While this pro,·ision includes a specific time limit for PSP to make the 
determination of the applicant's eligibility for PSP. PSP should also be 
required to notify the applicant of PSP eligibility within 60 days . 

RESPONSE : I . The PSP appreciates the favorable comment concern ing 
this rule and will continue to anempt to keep beneficiaries infonned of all 
action or changes that may affect their continued participation in the NJ 
FamilyCare Program. The applicants will be advised of any omission. The 
notification letter cited in !\'.J .A.C. 10:78-9 .7 is an initial outreach letter that 
will be followed up with at least rwo additional letters and telephone calls. if 
possible. and as necessary. \.\ithin. at a minimum. a 40-day period . 

2. The request to include a specific time frame to notify a beneficiary of 
PSP eligibility is further conditioned on the cooperation and timely 
responsiveness of the beneficiary ·s employer. Since there is no regulatory or 
statutory requirement for participation or cooperation by the employer. it is 
impractical. if not impossible. to establish a parameter for timely notification 
to the beneficiary. The beneficiary is neither penalized nor disadnntaged by 
the lack of cooperation by the employer. Continued eligibility and 
participation in :'iJ FamilyCare remains uninterrupted. 

6. COMMENT: N.J.A.C. I 0:78-9 .7(a)2 . Legal Services of :'iew Jersey 
suggests that there be a time limit required of the employer to submit 
information to PSP to reduce delay and any resulting financial burden on the 
low-income 'l',;J FamilyCare panicipant. The time limit for an employer to 
comply with the PSP·s request for information should be no more than 30 
days from the receipt of the PSP request to the employer. 

RESPO1'SE: A.s indicated in the Response to Comment 5, item 2. the ~J 
FamilyCare'Premium Support Program has no regulatory or starutory 
authority to compel an employer to cooperate or participate in the PSP 
process or program. While such a requirement would be helpful in the 
administration of the PSP, it is outside the authority of the Division to impose 
that requirement. · 

7. COMMENT: N.J .A.C. I 0 :78-9 .8(b) . Legal Services of ?\ew Jersey 
commends the Division on its commitment to provide NJ FamilyCare 
coverage to any participant who would otherwise have to bear the burden of 
paying greater than 50 percent of his or her available employer-sponsored 
health insurance premium. 

RESPONSE : The PSP appreciates the favorable comment to the proposed 
rule at N.J .A.C. 10:78-9 .8(b). It is neither the Department's intent nor its wish 
to disadvantage the beneficiary in any way from participating m the :'iJ 
FamilyCare/Premium Suppon Program. 

8. COMMENT: N.J .A.C. 10:78-9 .9(alii . A.s in !\.J.A.C. 10:78-9 .3!d ). 
those employees of a small employer should have at least the same extent of 
coverage as would be available to dlem under NJ FamilyCare Plan D. If the 
provision of "wraparound" services is meant to include this extent of 
coverage. it should be mentioned here. as well as under a definttion of 
"wraparound services" in N.J .A.C. 10:78-9 .2 and in 9.16(b). 

RESPONSE: Employees of a small employer. if they panicipate in the 
Premium Support Program. will receive the same extent of coverage as SJ 
FamilyCare Plan D enrollees. This will be assured through the use of 
"'-'Taparound·· services. Sec the Response to Comment I . 

This section of the rulemaking is intended to explain the SJ FamilyCare 
Premium Support Program policy in distinguishing between plan review of 
large employer versus small employer plans. In the evaluation of large 
employer plans. the rule requires that the large employer plan meet the SJFC 
plan "D" benchmark package of services. service-for-ser,,.ice. This is due to 
the \'ariabiliry of plans in the large empi~yer market. 

However. in the small employer plan review. the requirement for a SCT\ ice­
for-service match is not required because the Division is aware that small 
employer plans do not match serYice-for-ser.ice with the '\JFC Pian "D'" 
benchmark package. ln the small employer plan market. there are a hm11ed 
number of service packages available in New Jersey. For those serY1ces not 
covered by the small employer plan. the Division has made these ser\'ices 
available on a ''\\Taparound" basis. 

9. COMMEJl.:T: ~.J .A.C. 10:78-9 l~e) . Legal Ser.·ices of :"liew Jersey 
suggests that there be an additional provision following this subsection that 
explains what v.111 happen if the Division determines that the employer­
sponsored plan is !1Q! cost-effective. Legal Services of ~ew Jersey 1s assuming 
that the applicant. whose employer is not payjng at least 50 percent of the 
insurance premium. will be denied eligibility for PSP but "'ill continue to 
participate in the !\J FamilyCare Program. but this needs to be included in the 
rules. 

RESPO~SE: The commenter is correct. The beneficiary would be able to 
continue to panicipate in the NJ FamilyCare Program . Consistent wtth the 
proposed text at ~.J .A.C. I0 :78-96(c)I . the Division will not termtnate a 
beneficiary's participation in the l'\J FamilyCare Program if the beneficiary 1s 



prevented from participating in the Premium Support Program through no 
fault of his own. but because the employer-sponsored plan does not qualify 
Subsection (e) has been amended to clarify this . 

10. COMME~T: N.J .A.C. 10:78-9 . l l(c). Legal Services of Sew Jersey 
thinks this provision needs clarification. The employees· cost-share of their 
health insurance premium is deducted by their employers from their wages. 
Legal Services of New Jersey does not see why the PSP participants will be 
making payments to their employers. 

RESPO~SE: The PSP payment to the employer by the employee is in 
reference to the amount of money the employer is deducting from the 
beneficiary1employees payroll deduction for the health benefit premium. !'io 
further clarification is necessary. 

11. COMMENT: N.J.A.C. 10:78-9.1 lid). Legal Services of New Jersey 
suggests that there be more specific requirements in this subsection regarding 
the frequency of submissions to prove continued insurance coverage by the 
PSP participant. It seems impractical for the participant to have to submit bi­
weekly or monthly pay stubs. and Legal Services of New Jersey suggests that 
a lener from the employer or semi-annual or annual submission of proof of 
coverage is sufficient. 

RESPONSE: The intent of this rulemaking is to indicate that the 
beneficiary will receive the first PSP payment prior to the occurrence of the 
payroll deduction so as not to disadvantage the beneficiary. This first payment 
does not require documented proof of employer plan enrollment or coverage . 
Before the second and any subsequent PSP payments are made. the 
beneficiary must submit proof of employer plan enrollment. as indicated in 
the rule. 

The beneficiary is not required to submit bi-weekly or a monthly pay stub. 
After the initial submission of documentation is received, and before release 
of the second and subsequent PSP payments. one form of documentation is 
required in the form of a pay stub. a copy of an insurance identification card 
or a lener from the employer or the insurance carrier. 

Subsequently. verification of continued employer plan participation is 
evaluated once quarterly through the first year of PSP participation and then 
less frequently (semi-annually) thereafter. 

12 . COM~E~T: 1'.J.A.C. 10:78-9 . l 3(aJ. Legal Services of New Jersey 
believes that the phrase "whose gross income. as adjusted for the size of the 
family unit. does not exceed 150 percent of the Federal poverry level" should 
be added to the end of this provision for clarification. 

RESPONSE: This is not needed. because subsection (b) provides it. "This 
section·· means N.J .A.C. I 0:78-9 . I 3. including all parts of it. that is, 
subsections (a). (b). (c). (d) and (e). 

13 . COMi\1ENT: N.J.A.C. 10:78-9. 14(a). Legal Services of New Jersey 
commends the Division for its acknowledgement of these co-pay charges as 
actual costs and financial burdens to the low-income participants. and their 
inclusion for partial reimbursement by PSP. 

RESPONSE: The Division appreciates the favorable comment concerning 
this provision of the rules. The Division included this provision based on 
recommendations bv advocates and stakeholders. 

14 . COMMENT: :-.1.J.A.C. 10:78-9. I 5(c) . Legal Services of Sew Jersey 
suggests the term "allowable" be defined at the end of the first sentence. It is 
unclear what medical expenses are referred to and whether these are not 
"allowable" under the participant's employer-sponsored plan or normally 
covered under the participant's SJ FamilyCare plan. The term "allowable" 
should be defined as those services that arc identical to the covered services 
in NJ FamilyCare Plan D. including the extent of the Plan D services. 

This provision also infers that the participant would be liable for some 
medical expenses and would not have a possibility of reimbursement by the 
PSP until the end of each calendar year. which seems to be in contradiction to 
the next provision. KJ .A.C. 10:78-9 . l S(d). Please clarify. 

RESPONSE: The Division agrees that "allowable" should be clarified. The 
Division will allow as deductible those expenses for services covered under 
the beneficiary's service package. 

While it is true that the participant may be liable for some medical 
expenses. the rwo provisions are not in contradiction because :,,.1.J .A.C. I 0:78-
9. I 5(c) provides reimbursement for allowable expenses at the end of the plan 
year. while N.J.A.C. 10:78-9.15(d) provides that once the limit is reached. the 
participant is no longer required to incur these expenditures. 

15 . COMMENT: :--.:.J.A.C. l0:78-9.16(b). Legal Services of !\cw Jersey 
has two comments concernmg this provision: 

I. The word "eligible" should be omitted from the first sentence ("Any 
eligible services not covered . . "). It is unnecessary and misleading. 

2. \fay wraparound services be provided by a Medicaid provider on a fee­
for-servicc basis'.' This would be easier for the participant who may be 
required to obtain his or her employer-sponsored services through a 

commercial HMO. However. if the PSP participant 1s required to receive his 
or her wraparound services through an HMO contracted with the Division. 
this provision does not require this . 

RESPONSE: I. The Division agrees to delete the word ··eligible: · since the 
sentence is clear without it. This change can be made upon adoption because 
1t clarities the statement. 

2. Wraparound services are provided only on a fee-for-ser. ice basis bv a 
participating NJ Medicaid..1FamilyCare provider. The PSP participant is ~ot 
required to receive wraparound services through an HMO. 

16. COMMEJ'l,T S.J.A.C. 10:78-9 .16(c ). Again. it should be stated here 
whether the PSP participant may access wTaparound ser.ices through a 
Medicaid provider on a fee-for-service basis. 

RESPONSE : The Division agrees co revise ~.J . .-\.C. I0 :78-9 .16(cl with the 
addition of the following text : "Any wraparound services shall be received 
from a :\J '1edicaid/FamilyCare participating pro•,ider. Reimbursement 
will be made to the provider on a fee-for-service basis according to the 
Department rules for those senices." This change can be made upon 
adoption because S.J .A.C. 10:78-9 .16(bJ provides that wraparound services 
are available to PSP participants and that any wraparound ser. ices provided 
shall be provided by a New Jersey Medicaid·~) FamilyCare partic1pat1ng. 
approved provider. 

Federal Standards Statement 
The Division has reviewed the Federal statutor. and regulatory 

requirements and has determined that the new rules do not excl!ed the 
applicable Federal standards. which are contained at 42 L·.s.C. ~ 1396. The 
rules which address Workf irst Sew Jersey General Assistance beneticiaries · 
participation in the program conform to Federal standards at 42 CFR . 1396. 
There arc no other Federal standards which apply. becl!use the balance of the 
program rules arc promulgated under N.J.S .A. 30:4-1 et seq .. as amended b~ 
P.L. 2000, c.7 I. 

Full text of the adoption follows (additions to proposal indicated 1n 
boldface with asterisks *thus*; deletions from proposal indicated in 

brackets with asterisks *(thus)*) : 

SCBCHAPTER 9. PREMICM SCPPORT PROGR.-\\-1 (PSP1 

I 0: 78-9 .1 Purpose and scope 
(a) The purpose of the Premium Support Program ( PSP) is to provide 

financial support to adults and children to help defray the cost of 
employer-sponsored health insurance. 

(b) The Premium Support Program is 'designed to co1,er individuals 
eligible for ~J FamilyCare who have access to employer-sponsored 
health plans. Assistance will be provided in the form of a direct subsidy 
payment to the beneficiary for a portion of the pa~Toll deduction required 
for participation in the employer-sponsored health plan. Beneticianes 
will be reimbursed on a regular schedule . to coincide with their 
employer's payroll deduction. so as to minimize any ad1,erse financial 
impact on the beneficiary. 

10:78-9 .2 Definitions 
The following words and terms. when used in this subchapter. shall 

have the following meanings. unless the context clearly indicates 
otherwise . 

"Large employer" means any person. firm. corporation. partnership or 
political subdinsion that is actively engaged in business that employed an 
average of more than 50 employees on business days during the 
preceding calendar year. 

"Small employer" means any person. firm. corporation. partnership or 
political subdivision that is actively engaged in business that employed an 
average of at least two. but no more than 50. employees on business days 
du.ring the preceding calendar year. 

... Wraparound sen·ice .. means any sen·ice that is not CO\ered b~· 
the enrolltt 's employer plan that is an eligible sen·ice CO\ ered b~ 'iiJ 
Famil~·Care for the enrollee', catego~· of eligibili~·. * 

10:78-9.3 Who is eligible to participate in ~J FamilyCare Premium 
Support Program 

(a) Single individuals. childless couples and families. as ddined in 

:-.1.J .A .C. I 0:69. who have been determined eligible for :--.;J FamilyCare in 

accordance with this chapter shall be eligible to apply for part1c1pat1on in 

the Premium Support Program ( PSP) . 



( b) An applicant shall have access to an employer-sponsored health 
plan prior to applying to participate m the PSP . 

( c) In order to participate in the PSP. a PSP applicant employed by a 
large employer shall first have access to an employer-sponsored plan 
which provides coverage at least equal to the services pro,·1ded in the NJ 
FamilyCare Plan D ser\'iCe package. 

( d) If an applicant is employed by a small employer. the specific 
services available to the applicant shall be at least equal to the services in 
the ~J FamilyCare Plan D ser\'ice package: however. the extent of 
C0\'erage of the sernces need not be the same as the extent of coverage in 
the ~J FamilyCare Plan D service package. For a comprehensive listing 
of small employers health plans. refer to S.J .A.C. I I :21 . 

I 0:78-9 .4 Premium Support Program enrollment process 
(a) All applicants to the Premium Support Program shall first be found 

eligible for the ~J FamilyCare program. Applicants to the Premium 
Support Program shall pro,·ide information concerning employment and 
employer-sponsored health insurance benefits . If an otherwise eligible 
applicant has access to employer-sponsored health benefits. the applicant 
must enroll in the Premium Support Program, in accordance with the 
provisions of this subchapter. 

(b) If the applicant meets the criteria in (a) above. the State Eligibility 
Vendor for the ~J FamilyCare program or the County Board of Social 
Sen·ices that made the determination of eligibility will refer the case 
record for review to: 

DMAHS.'PSP 
PO Box 712 
Mail Code 46 
Trenton. ~J 08625-0712 

I 0: 78-9 . 5 Application review 
(a) The SJ FamilyCare Program eligibility vendor or County Board of 

Social Sen·ices will refer all applications to the Premium Support 
Program. The referral will consist of a copy of the original application 
for ~J Farn.ilyCare and shall include copies of any pertinent 
documentation. including. but not limited to. any information provided by 
the applicant regarding his or her employer's health benefit plan. 

(b) The application will be reviewed for completeness and NJ 
FamilyCare eligibility will be verified by the Division. 

I 0: 78-9 .6 Applicant· s responsibilities during the application process 
(a) The Premium Support Program applicant shall provide employer 

health benefit plan information regarding all family members for whom 
co,·erage is sought. 

(b) The applicant shall assist the Division as needed in obtaining 
employer health benefits plan information. 

(c) If the employee fails to pro\'ide the Division with the information 
needed to complete the application review. the application for premium 
support shall be denied. 

1. If the application for premium support is denied due to lack of 
cooperation by the employer. the applicant (and family. if applicable) 
shall continue to participate in a State-contracted managed care plan 
through the ~J Farn.ilyCare program. 

2. If the application for premium support is denied due to lack of 
cooperation by the applicant and after multiple anempts by the Premium 
Support Program to enlist cooperation. the ~J FamilyCare participation 
of the applicant and any other adult eligible members of the household 
shall be discontinued immediately. The eligible children in the household 
will continue to remain eligible until the next annual redetermination at 
which time failure to cooperate and pro~ide necessary information shall 
result in termination of 1'J FamilyCare eligibility for all members of the 
household. 

I 0: 78-9. 7 Premium Support Program data collection 
(a) Upon receipt of a completed application, the Premium Support 

Program (PSP) will: 
1. Issue a notification lener to the applicant(s) stating that the 

application has been referred to the Premium Support Program for 
determination of eligibility for PSP panicipation; and 

2. Send a lener and a Request for Information Form to the applicant's 
employer, seeking information on the type of employer-sponsored health 
plan(s) available to the employee. 

I 0:78-9.8 Employer participation cnteria 
(a) The employer should complete the Request for lnfonnation Form 

and return the form to the Premium Support Program (PSP ) with a copy 
of the employer's Statement of Insurance Coverage. 

(b) An application to participate in the Premium Support Program 
shall be supported by the indication by the applicant's employer that the 
employer contributes. at a minimum. 50 percent of the annual cost of the 
insurance premium for the employee (and family. as applicable) . If the 
employer does not contribute 50 percent of the premium cost. the PSP 
application shall be denied and the applicant shall continue to participate 
in a State-contracted managed care program through the 'SJ FamilyCare 
program. 

( c) If the employer does a nest to contributing. at a minimum. 50 
percent of the annual cost of premium on behalf of the employee ( and 
family. as applicable ). the Division will evaluate the application for cost­
effectiveness. in accordance with ~.J .A.C. 10 :78-9 .10. 

I 0: 78-9 . 9 Employer plan review 
(a) Upon return of the employer 's completed .. Request for Information 

Form" and .. Statement of Insurance Coverage," the Premium Support 
Program will initiate a two step review of the employer plan to determine 
if the plan meets the Division· s plan participation requirements. as 
follows : 

1. Step I: The employer-sponsored plan shall be compared. benefit-by­
benefit. to the ~J FamilyCare Plan •D' service package. to determine 
whether the employer-sponsored plan· s sef\ices are the same services the 
employee would be eligible for under !'iJ FamilyCare. 

i. If the employer is a large employer. both the specific services and 
the extent of coverage of the services shall be at least equal to the 
services in the ~J FamilyCare Plan D sen·ice package. 

ii . If the employer is a small employer. the specific services shall be 
identical to the services in the NJ FamilyCare Plan D sen'ice package: 
however, the extent of coverage of the services need not be the same as 
the extent of coverage in the J'\J FamilyCare Plan D service package . For 
small employer health plan information. refer to 'S.J .A.C. 11 :21. 

2. Step IJ : The employer plan will be e\'alua.ted for cost effecti,eness. 
in accordance with 1'.J.A.C. 10:78-9 . 10. 

10:78-9.10 Cost-effectiveness test 
(a) Cost-effectiveness shaH be determined by comparing the cost of 

the beneficiary/employee and aM eligible family members ' participation 
in the NJ FamilyCare program against the total cost to the State of 
reimbursing the beneficiary/employee for the employee share of the cost 
of family coverage less a monthly premium contribution amount for the 
family purchasing the employer plan. The amounts used for the 
calculations in this section shall be derived from actuarial tables used by 
the NJ FamilyCare program and acrual costs reported by the 
employee1employer during the processing of the Premium Support 
Program (PSP) application. 

(b ) For the State to provide benefits under ~J FamilyCare. an 
acruarially valid total cost per family per month will be determined. using 
curren1 data from NJ FamilyCare (NJFC). !vianaged Care participant 
rates. 

(c) The cost of the employer-sponsored plan shall be determined by 
totaling the costs to the State to participate m the employer-sponsored 
plan. 

I . The monthly amount of the employee premium plus the acruarial 
value of all excess cost-sharing expenditures (co-payments. deductible 
and coinsurance), less the NJ FamilyCare!Premium Support Program 
monthly premium amount, plus the cost of .. \\Taparound" services. if 
applicable. will constitute the total cost to the State to purchase the 
employer plan. 

( d) As a condition of PSP approval. the result of the cost-effecti veness 
test shall indicate a cost savings difference of. at a minimum. five percent 
between what the State would pay for the employee's participation in the 
employer-sponsored health plan and what the State would pay for the 
employee 's participation in the ~J FamilyCare program. 

(e) If the employer-sponsored plan is determined by the Division 10 be 
cost-effective in accordance with (d) above. the applicant shall 
participate in the Premium Support Program. *If the emplo~-er­
sponsored plan is determined not cost-effective. in accordance with 



(d) above, the beneficiary will continue to participate in the NJ 
FamilyCare program.* 

I 0 :78-9 . 11 Plan approval notification and premium support payments 
(a) If the beneficiary/employee is found eligible to participate in the 

Premiwn Support Program (PSP). a lener of notification will be .sent to 
the employee. The notification letter will advise the employee of PSP 
approval and request that the beneficiary1employee and all eligible family 
members be enrolled in the employer-sponsored plan at the earliest 
possible date. 

(b) The lener of notification will provide a suggested future date of 
plan enrollment. and a date on which the first PSP payment should be 
made. 

1. The first PSP payment will be made to the employee in advance of 
the first payroll deduction by the employer. 

(c) All PSP participants' payments to their employers shall be subject 
to verification bv the Division. 

(d) The PSP. beneficiary/employee shall submit proof of employer 
plan participation prior to the payment by the Di"ision of any premium 
support payments after the initial payment. Proof of employer plan 
participation shall include. but need not be limited to: payroll stubs 
indicating the amount of the employee's contribution to employer plan 
coverage. a copy of the insurance carrier identification card indicating all 
covered family members. or a lener of coverage from the employer or 
insurance carrier. All documents submitted shall be subject to verification 
by the Division. 

10: 78-9 .12 Payment of premium support to beneficiaries 
(a) All Premium Support Program (PSP) payments will be made 

directly to the beneficiaries. for a portion of the amount payable to the 
employer by the beneficiary for the employer-sponsored health plan. 

(b) The periodic payments to the beneficiary will coincide with the 
schedule of payroll deductions as established by the employer. 

(c) The amount of the periodic payments to the employee shall be the 
amount of the employee's contribution to the employer's plan. less the 
monthly NJFC/PSP premium amounts for which the employee is 
responsible. in accordance with N.J .A.C. 10:78-9.13. 

10: 78-9 . 13 NJ FamilyCare/Premium Support Program payment 
formula 

(a) A monthly premium charge shall be assessed and collected for all 
participants in the NJ FamilyCare Premium Support Program (PSP). as 
provided in this section. 

(b) NJ FamilyCare PSP participants whose gross income. as adjusted 
for the size of the family unit, exceeds 150 percent. but is not in excess of 
200 percent. of the Federal poverty level shall be responsible for a 
monthly premium of S25 .00 for the first adult, SI 0.00 for the second 
eligible adult in the household unit. and S 10.00 per month for one or 
more children. For example: 

I. A family of two adults and one child would pay $45 .00 per month: 
2. A family of two adults and three children would pay $45 .00 per 

month; 
3. A family of one adult and one child would pay $35 .00 per month; 

and 
4. A family of one adult and three children would pay $35 .00 per 

month. 
(c) NJ FamilyCare PSP participants whose gross income. as adjusted 

for the size of the family unit. exceeds 200 percent. but does not exceed 
250 percent, of the Federal poveny level shall be responsible for a 
monthly premium of $20.00 for one or more children. 

(d) NJ FamilyCare PSP participants whose gross income. as adjusted 
for the size of the family unit. exceeds 250 percent, but does not exceed 
300 percent, of the Federal poveny level shall be responsible for a 
monthly premium of S50.00 for one or more children. 

(e) !'liJ FamilyCare PSP participants whose gross income. as adjusted 
for the size of the family unit. exceeds 300 percent. but does not exceed 
350 percent. of the Federal poverty level shall be responsible for a 
monthly premium of S90.00 for one or more children. 

10: 78-9 . 14 Payment of cost sharing expenditures 

(a) The Premium Support Program (PSP) will reimburse the 
beneficiary for the difference between the NJFC/PSP co-payment amount 
and that of the employer-sponsored plan co-payment amount. For 
example, if the NJFC/PSP co-payment amount for a physician ·s office 
visit is SS .00 and the employer-sponsored plan co-pay charge is S 15 .00 
for the same service. the PSP will reimburse the beneficiary the 
difference in excess of the NJFC/PSP co-payment amount (S 10.00) . 

(b) Copayment amounts for services available through the HMO shall 
be consistent with those of the NJ FamilyCare program (see N.J .A.C. 
10:78) . 

10:78-9 .15 Five percent of gross family income annual limit on cost­
sharing (out-of-pocket) expenditures 

(a) If. during the course of a regular plan year (January I to December 
31 ), the beneficiary and/or any other eligible family members incur cost 
sharing expenditures (copayments, co-insurance and deductibles) that are 
not directly reimbursable by the Premium Support Program (PSP), and 
that exceed five percent of the individual's or family's gross annual 
income. they may submit proof of such expenditures to the PSP for 
review and possible reimbursement, in accordance with the provisions of 
this section. If the beneficiary chooses an employer-sponsored plan which 
costs more than the basic plan approved by the Premium Support 
Program for that employee and/or any other eligible family members. the 
difference between the approved premium and the actual premium: 

I . Will not be reimbursed by the Premium Support Program: and 
2. Will not be included in the five percent cost sharing calculation (see 

N.J .A.C . 10:49-9 .3). 
(b) The annual limit on cost sharing expendirures shall be five percent 

of the individual's or family's gross annual income. 
(c) The PSP will review all submined medical expenditures made 

during the course of a plan year. and will determine those expenses that 
are allowable. If the allowable expenditures are equal to or greater than 
five percent of the individual's or family's gross annual income. all future 
cost sharing expenditures for the remainder of the plan year will be 
payable by the PSP. 

*I. Allowable expenses, for the purpose of the annual limit on 
cost-sharing (out-of-pocket) expenditures, shall be those expenses for 
services covered under the beneficiary's service package.• 

(d) The PSP will authorize such expenses by indicating a message on 
the NJ FamilyCare monthly ID ·card waiving payment of such expenses 
for the remainder of the plan year. The provider will then bill the PSP for 
the amount of the cost share or the beneficiary may submit a bill to the 
PSP for reimbursement. 

10:78-9.16 Covered services 
(a) Participants in the NJ FamilyCare,Premium Support Program shall 

be eligible for all covered services based on their NJ FamilyCare category 
of eligibility (Plan A. B. C or D). Premium Support Program (PSP) 
participants shall utilize their employer-sponsored plan as primary 
coverage. 

(b) Any •[eligible]• services not covered by the employer plan. but 
covered under the enrollees' r--.;J FamilyCare category of eligibility. will 
be available to PSP participants as a .. wraparound" ser.ice. ,i\ny such 
wraparound service ( for example. optical appliances or hearing aids) 
shall be provided by a New Jersey Medicaid1NJ FamilyCare participating 
approved provider. The failure of a beneficiary to use a New Jersey 
Medicaid/FamilyCare provider for "wraparound services·· will result in a 
denial of payment by the NJ FamilyCare Program. The services received 
would then be the full responsibility and liability of the beneficiary. 

(c) To access any "wraparound" service. a Premium Support Program 
beneficiary/employee or eligible family member will be issued a SJ 
FamilyCare monthly identification card and shall present such proof of 
eligibility to the provider prior to receipt of services. Failure to present 
proof will not obligate the PSP to pay for such services or require the 
provider to bill NJ FamilyCare for such services. In case of failure to 
present proof of eligibility. the beneficiary1employee or eligible family 
member shall be liable for all incurred expenses . • Any wraparound 
services shall be received from a !\IJ ~edicaid/FamiJyCare 
participating provider. Reimbursement will be made to the pro,·ider 
on a fee-for-service basis accordinc to the Division's rules for those 
services.• 



10:78-9 .17 Fraud and abuse provisions applicable to the Premium 
Support Program 

All of the relevant provisions pertaining to fraud and abuse 
investigations and administrative actions. third party liability, and 
recoveries which are contained in N.J .S.A. 30:40-1 et seq. and in 
N.J.A.C. 10:49 shall be fully applicable to the NJ FamilyCarc/ Premium 
Support Program. including, but not limited to , N.J .S.A. 30:4O-6c. 6f, 
7h. 7i . 7k, 71. 7.1, 12. 17(e), 17(f), 17( g). 17(i ). 17.1 and 17 .2, as well as 
N.J .A.C. 10:49-3 .2, 4 .1 through 4.5. 5.5. 6 . l (a)3 , 7.3 , 7.4, 7.5, 9 .6 
through 9.12. I I.I. 12.1 through 12 .7. 13 .1. 13.4, and 14.2 through 14.6 
and 16.5. 

I 0 : 78-9.18 Applicability of rules of the Department of Banking and 
Insurance; small employer health plans 

Notwithstanding the provisions of this subchapter, in the case of a 
conflict between the rules in this subchapter and the rules of the 
Department of Banking and Insurance. the rules of the Department of 
Banking and Insurance regarding small employer health plans shall 
apply. 

I 0: 78-9 .19 Interpretations of rules 
Circumstances which are neither specifically nor generally addressed 

in these rules shall be referred to the DMAHS/PSP unit for resolution. 



EXAMPLE 0 

ENVIRONMENTAL PROTECTION 

(a) 
LAND USE MANAGEMENT 
WATER SUPPLY ADMINISTRATION 
Water Supply Loan Programs 
Readoption: N.J.A.C. 7:1A 
Proposed: January 22. 2002 at 34 N.J .R. 388(a). 
Adopted: May 10. 2002 by Bradley M. Campbell. Commissioner. 

Department of Environmental Protection. 
Filed: May 10, 2002 as R.2002 d. 176, without change. 

Authority: Water Supply Bond Act of I 981, P.L. I 98 l. c.26 l. as 
amended by P.L. 1983. c.355; N.J .S.A. 13 :18-3: 13:lD-9; 
40A:1 l-l et seq.; 58: lA-l et seq.: 58:l2A-l et seq.; and 58 : l2A-
22 through 58 : 12A-25. 

DEP Docket Number: 38-01-12 ·25 7. 

Effective Date: May IO. 2002 . 
fapiration Date: May 10, 2007. 

The Department is readopting, wtthout change. the Water Supply Loan 
Program rules. at ~.J.A.C. 7: IA. which establish consolidated loan 
application procedures. minimum standards of conduct for borrowers, and 
performance standards for work funded wider the water supply loan 
programs. The Water Supply Bond Act of I 981 (Bond Act). P.L. I 981. c.261. 
as amended by P.L. 1983. c.355. authorizes the issuance of S350 million in 
State bonds to fund State or local projects for (I) the rehabilitation or repair 
of antiquated. obsolete. damaged or inadequately operating publicly-owned 
water supply facilities. (2) the intercoMection of unconnected or inadequately 
connected water supply systems. and ( 3) the planrung. design. acquisition and 
construction of State water supply facilities. all as recommended by the Sew 
Jersey Statewide Water Supply Plan. ln 1983. the Bond Act was amended to 
authorize the use of water supply bond funds for financing local projects for 
planning. designing and constructing water supply facilities which address 
contamination problems as identified by the Department. See P.L. 1983. 
c.355. 

The Water Supply Replacement Trust Act (Trust Aco. P.L. I 988. c.106 
(codified at S.J .S.A. 58 :11A-2: through 58 11A-25) created the Water 
Supply Replacement Trust Fund (Trust Fundl. The Trust Fund is used in part 
to provide loans to municipalities or municipally-owned public water systems 
(as defined at :'li.J.S..-\. 58 :12:\-3) for the purpose of providing a permanent 
alternate water supply to persons whose principal source of potable water is 
contaminated or is threatened with contamination by hazardous substances as 
1dent1tied by the Department. ln 1989. the Trust Act was amended to 
authorize the \.lSe of the Trust Fund for loans to privately-owned public water 
supply systems in siruations where a pnnc1pal source of potable water fails to 
meet the State primary drinkmg water standards as ~tablished by regulation 
by the Department. (See PL. 1989. c.J 111 

The proposed readoption without change was publishc:d in the Sew Jersey 
Regtster at 34 '.'ll.J.R. 388!al on January 11. 2002 . The comment penod dosed 
February 21 . 2002 . 

Summary of Hearing Officer Recommendation llld Agency 
Response: 

The public hearing was held on February 6. 1002 at the Offices of the Sew 
Jersey Environmental Infrastructure Trust in Lawrenceville. ~ew Jersey. '.'lio 
one from the public attended the hearing and. therefore. no testimony was 
;ubmitted regarding the proposed readoption wtthout change. Theresa Fenton. 
Bureau Chief of the ~umc1pal Finance and Construction Element >Cr'-'ed as 
the heanng ot'ticer. The hearing officer recommended that this rule action 
proceed to adoption. One written comment was rccei,ed during the public 
comment penod . 

.-\ record .of the public heanng 1s available for inspection in accordance 
with applicable law by contacting: 

:--Jew Jersey Department of En..-ironmental Protection 
Office of L~al Affairs 
.-\rt~t1on Docket ~umber: 38-01-12 25 .. 
40 I East State Street 
PO Box 40:? 
Trenton. Sew Jeney 086::5-0402 



Summary of Public Comments and Agency Responses: 
One comment was submined by lener. Jointly signed by D. W. Bennen of 

American Littoral Society: Sandy Batty of Association of New Jersey 
Environmental Commissions: Julia Somers of Great Swamp Watershed 
Association: Tom Gilmore of !\ew Jersey Audubon Society; Michele Byers of 
Sew Jersey Conservation Foundation: Amy Goldsmith of 1'iew Jersey 
Environmental Federation: Marie Curtis of New Jersey Environmental Lobby: 
George Howard of New Jersey State Federation of Sportsmen · s Clubs; 
Carlton Montgomery of Pinelands Preservation Alliance; Jeff Tinle of :--;ew 
Jersey Sierra Club: George Hawkins of Stonybrook Millstone Watershed 
Association and Dave Peifer of Upper Raritan Watershed Association. 

COMMENT: The commenters request that the Department defer the 
readoption without change of the Water Supply Loan Program rules and meet 
with stakeholders to discuss a reproposal that would include consideration of 
infrastructure policies of the State Development and Redevelopment Plan 
IState Plan). 

The commenter provided a description of the Statewide policy on 
infrastructure as follows : 

Provide infrastructure and related services more efficiently by investing in 
infrastructure to guide growth. managing demand and supply. restoring 
systems in distressed areas, maintaining existing infrastructure investments. 
design multi-use school facilities to serve as centers of community. creating 
more compact senlement panems in appropriate locations in suburban and 
rural areas. and timing and sequencing the maintenance of capital facilities 
service levels with development throughout the State (State Plan Executive 
Summary). 

RESPONSE : The Water Supply Loan Program rules were promulgated to 
establish standards and procedures for the administration of funds 
appropriated from the Water Supply Fund created by the Water Supply Bond 
Act of 1981 , and subsequent amendments. 

As of this date. all loan agreements for the distribution of funds made 
available by the Bond Act have been executed. ln all cases. construction plans 
and specifications have been reviewed and approved and. in most instances. 
construction has commenced. While the Department agrees that it is 
extremely important to include consideration of applicable aspects of the 
State Plan in the Department's rules. the sole purpose of this readoption of 
rules is to continue to provide guidelines by which borrowers will repay any 
outstanding loans. Once these loans are completely repaid. these rules will not 
be needed. Since the planning aspects of this financial program have been 
completed. inclusion of a requirement to consider the State Plan is 
unnecessary. 

The Safe Drinking Water Act Amendments of 1996 authorized the creation 
of a Drinking Water State Revolving Fund Program to replace the Water 
Supply Bond Fund Loan Programs and to assist water systems in financing 
the costs of infrastructure needed to achieve or maintain compliance with that 
law. The distribution of those funds is administered pursuant to the rules of 
the Department at N.J .A.C. 7::?2 . Those rules contain a comprehensive set of 
policies and procedures for the distribution of funds. The rule requirements 
include. at !'i.J .A.C. 7: :?:?-10. that consideration be given to the State 
Development and Redevelopment Plan adopted pursuant to the New Jersey 
State Planning Act. 

Federal Standards Statement 
Executive Order No. 27(1994) and N.J.S.A. 52 :14B-l et seq . (P.L. 1995. 

c.65) require State agencies that adopt. readopt or amend State rules that 
exceed any Federal standards or requirements to include in the rulernaking 
document a comparison with Federal law. 

The readopted rules do not include any standards more stringent than any 
Federal standards. There are no Federal standards applicable to this loan 
program. 

Applicants for loans are specifically required to comply with the provisions 
of N.J.A.C. 7: I 0. the Safe Drinking Water Act rules. which apply generally to 
water supply systems. A Federal standards analysis of the Safe Drinking 
Water Act Rules was published in the !',;ew Jersey Register on September :?0. 
1999 at the time that those rules were proposed for readoption with 
amendments. Sec 31 !'J.J .R. 271 7(a), specifically 2720. 

Full tut of the readoption can be found in the ~cw Jersey 
Administrative Code at !'l.J.A.C. 7: I A. 



EXAMPLE P 

(a) 
CASINO CONTROL COMMISSION 
Equal Employment and Business Opportunity 
Readoption With Amendments: N.J.A.C. 19:53 
Adopted Repeals: N.J.A.C. 19:53-1.3, 2.3, 2.4, 2.6, 2.8, 

2.9, 3.4, 4.3, 4.4, 4.5, 4.6, 6.5, 6.6 and 6.12 
Proposed: January 22 . 2002 at 34 N.J .R . 381 (a) . 
Adopted: May 23 . 2002 by the Casino Control Commission. James 

R. Hurlev. Chairman. 
Filed: May ,24. 2002 as R.2002 d.186, without change. 

Authority: N.J .S.A. 5: 12-63 , 69, 134 and 135 . 

Effective Date: May 24. 2002 . Readoption ; 
June 17. 2002. Amendments and Repeals . 

Expiration Date: May 24. 2007 . 

Summary of Public Comments and Agency Responses : 
Comments were received from the State of l\ew Jersey Affinnative Action 

Officers· Council a-;JAAOC). the Human and Civil Rights Association of 
New Jersey (HCR.A.'-iJ). the Division of Gaming Enforcement (OGE). the 
~cw Jersev State Conference of NAACP Branches (~AACP-~J) and the 
Atlantic dty Branch of the ~AACP (NA-A.CP-AC). 

COMMENT: The NAACP-NJ. NAACP-AC and HCRANJ each expressed 
serious concerns over the proposed repeal of various regulatory provisions 
that enhanced business and employment opportunities for minorities and 
women. The ~AACP-AC commented that the proposed amendments and 
repeals. if approved. would have catastrophic effects on the ability of 
minorities and women 10 obtain an equal opportunity to participate in the 
casino industry. The HCR.4..'IJ expressed concern about the future of minority 
and women business enterprises that have been sharing or hoped to share in 
the economic benefits of the industry. AJthough aware of the recent court 
decisions declaring invalid and enjoining various sections of the Casino 
Control Act and the Commission's regulations. HCRANJ requested that 
appropriate and aggressive regulations be implemented by the Commission to 
ensure that all persons participate equally in the casino industry. 

RESPONSE: The Casino Control Commission is aware of and sympathetic 
to the concerns expressed in these comments. However. as explained in the 
Summary contained in the notice of proposed readoption. the primary pwposc 
of the readoption is to avoid the expar.uion of those sections of the e:usung 
rules that have not been successfully challenged in the courts and that 
continue to provide significant affinnative equal opportunity benefits to all 
persons. 

Those provisions of the rules that were proposed for repeal. including all 
provisions that established or were perceiv·ed to establish employment or 
business preferences for minorities or women. have been detennined 1n 
various Federal coun proceedings to violate the t.:nited States Constitution 
and their enforcement has been permanently enJoined by the courts. Thus. the 
Commission did not exercise any real discretion in choosing which rules were 
proposed for repeal as part of the readoption process. 

As noted. the rules being retained by the Commission emphasize the equal 
employment and equal business opportunity obligations of persons and 
entities involved in the casino industry. Moreover. these rules create certain 
affirmative equal emplo}ment opportunity obligations that are not imposed by 
any other Federal or State law. The Commission is examining ways to 
strengthen these obligations even further while maintaining compliance ~ith 
the constitutional limitations defined by the recent court decisions However. 
for the reasons explained in the notice of proposed readoption. any proposed 
new rules will be developed as part of an independent rulemaking process. 

COMME!'.'T: The OGE and SJA.AOC ellpressed their suppon for the 
readoption of the rules and recognized the importance of the readopted rules 
to the ongoing enforcement of equal employment opportunity and equal 
employment business opportunity for all persons wishing to participate rn the 
casino industry. 

RESPONSE: Accepted. 
COMME~'T: The OGE and the H(R.A.\;J suggested that the definition of 

,ersons to be afforded equal employment opportunity under the 
.:-omm1ssion ·s rules should be modified to reflect the categones set forth in 

State ' s Merit System Board regulations and the ~ew Jersey Law Against 
Discrimination. ~.JS .A. I 05-1 et seq .. respectively . 

RESPONSE : Secuon 134 of the Casino Control Act pro,·ides that "[e)ach 
applicant shall fonnulate and abide by an affirmative acuon program of equal 

employment opportunity . .. in accordance with the provisions of the · Law 
Against Discnmina11on.· .. :-,.;JS.A. 5: l:?-134(cl. The definitions of "equal 
employment opportunity" and "equal business opportunity'· contained in the 
Commissioner"s rules are derived from. and are almost identical 10. 

definitions contained in the Law Against Discrimination. Accordingly. the 
Commission does not believe that any changes are needed to these definitions 
at this time. but would certainly be willing to entertain any specific 
suggestions made as part of a future rulemaJcing proceeding. 

COMME'.'.'T: The !I.AACP-NJ opposed the elimination of the regulatory 
obligations 10 monitor and repon on workforce composition and the amount 
of business conducted with minority and women owned businesses. The 
~AACP-NJ noted that various Federal programs require businesses 10 repon 
data concerning business with or employment of minorities and women and 
suggested that casinos. casino service industry enterprises and casino 
construction contractors should be required to do the same. The HCRA.'iJ 
recommended that the Commission impose a proactive monitoring system 10 

ensure that any potential discriminatory activities within the casino industry 
are prevented. 

RESPONSE: The elimination of the reporting obligations in the prior rules 
was required by the recent Federal court decisions referenced in the notice of 
proposed readoption . As 10 the reponing of workforce composition. the 
Commission is exploring alternative ways to gather such data in a 
constitutional maMer. As to the reporting of business activity. the 
Commission currently has no stannory authority to require the reponing of 
such activity and new initiatives, consistent with constitutional standards . will 
have to be addressed by the Legislature. 

COMME;-.i.T The OGE recommended that each casino licensee be 
required. through its Equal Emplo~ment and Business Opportunity Plan. 10 

repon all discrimination complaints to the Commission and that recurring 
complaints be referred to the OGE. 

RESPONSE : Although the Commission does not disagree with the 
suggestion of the OGE. any such requirement would have to be imposed by 
an amendment 10 the rules and is beyond the scope of the readoption . The 
Commission "'ill. however. keep this suggestion in mind when preparing any 
future rule proposal . 

COMME"l'i'T: The NAACP-AC recommended that 1t be included in anv 
future rulemaking process to further refine the Equal Employment and 
Business Opportunity rules . It also suggested that the Commission undertake 
a study of other urban areas with casinos to see what policies and procedures 
they use in working with minorities and women in business and the 
workplace. 

RESPO~SE : Accepted. 
COM\1E;'l.'T: The ~JAAOC suggested that other means of providing 

oversight of equal opportunity efforts. such as applicant flow analym and 
adverse impact analysis of employment transactions. should be developed. 

R£SPO~SE : Although this comment is beyond the scope of the current 
readoptton. the Commission agrees that such proposals should be considered 
dunng any future rulemaking proceeding. 

hclual Sta■dards Statrmeat 
A Federal standards analysis is not required because the rulemaking 

requirements of the Casino Control Commission are directly authorized by 
the Casino Control Act. ~.J .S.A. 5: 12-1 et seq .. and are not subJect to any 
Federal requirements or standards. 

Full tnt of the readoption can be found in the :--;ew Jersey 
Administrative Code at ~.J .A.C. 19:53 . 

Full tnt of the adopted amendments follows : 

19:53-1 . I Scope. policy and purpose 
(al It has long been the public policy of the Staie of !\ew Jersey to 

promote equal employment and business opporrunity by proh1b111ng 
discrimination. 

(b) These rules are adopted in order to ~tablash equal employment 
opportunity and equal business opportunity requirements for casino 
licensees and applicants. casino service industry enterprise licensees and 
applicants and construction contractors and subcontractors engaged an 
construction proJects for casmo licensees and applicants . These rules also 
establish affirmative action requirements for casino licensees and 
applicants. certain casino scn·1ce industry enterpnse licensees and 
applicants and construcuon contractors and subcontractors with regard to 
the emplo~mcnt of persons with disabilities . 



19:53-1 .2 Definitions 
The following words and terms. when used in this chapter. shall have 

the following meanings unless the context clearly indicates otherwise. 

19:53-1 .3 (Reserved) 

19:53-1.4 Designation of equal opporrunity officer by casino licensee 
or applicant: responsibility of chief executive officer and 
equal opportumty officer 

(a) Each casino licensee or applicant shall designate a principal 
member of its organization to serve as an equal opportunity officer. A 
casino license applicant shall designate its equal opportunjty officer prior 
to the start of actual construction by the applicant or by any affiliated 
entity of any structure or facility to be used as an approved casino hotel, 
or prior to the recruitment and emplo:vment of personnel necessary to 
undertake the business of the hotel or casmo, whichever first occurs . The 
chief executive officer shall be ultimately responsible for insuring that 
equal employment opportunity is afforded to all prospective and actual 
employees. that equal business opportunity is afforded to all persons. that 
affirmative efforts are made to recruit and employ persons with 
disabilities. and that the licensee or applicant achieves full 
implementation of its approved EEBOP. The equal opportunity officer 
shall be directly responsible for the organization and effective and 
continuing implementation of its approved EEBOP. The position of equal 
opportunity officer shall require a casino key employee license. 

(b) The responsibilities of the equal opportunity officer shall include, 
without limitation. the responsibility to : 

I . r.-;o change.) 
2. Recommend in writing to the chief executive officer the suspension 

of any personnel procedure. decision or transaction which is not 
consonant with the approved EEBOP of the casino license or applicant or 
with any Federal or State law regarding equal employment opportunity: 
and 

3. Act as a liaison and to provide assistance to the Commission and 
the D1vis1on in the enforcement of section 134 of the Act and this 
chapter. which responsibility shall include. without limitation, the 
obligation to prepare and submit such reports , documentation and 
statistical information as the Commission shall require concerning the 
licensee ·s or applicant's : 

i.-ii . (No change.) 
iii . Good faith efforts to implement its EEBOP; 
iv.-1x . 0.lo change.) 
(c) In addition to the responsibilities specified in (b) above. the equal 

opportunity officer shall have the responsibility to : 
l . Monitor and re\'iew all aspects of the contracting and purchasing 

procedures and decisions of the licensee or applicant: and 
2. Recommend in writing to the chief executive officer the suspension 

of any contracting or purchasing procedure. decision, or transaction 
which is not consonant with its approved EEBOP or with any Federal or 
State law regarding equal business opportunity. 

(d ) In addition to the responsibilities specified in (b) and (c) above, 
the equal opportunity officer shall have the responsibility to: 

1. (No change.) 
: . Recommend in writing to the chief executive officer the suspension 

of any contract or subcontract or payment thereof where the contractor or 
subcontractor is engaging in any employment, recruitment. referral or 
bidding practice which is not consonant with the Act or the rules of the 
Commission or with ?ny Federal or State law regarding equal 
emplo~ment and business opportunity; 

3. (]'l;o change.) 
4 . Prepare and submit to the Commission such repons. documentation 

and statistical information as the Commission shall require concerning 
any contractor or subcontractor used by the licensee or applicant in 
connection with the construction. renovation or reconstruction of anv 
structure or facility to be used as an approved hotel. casino, casin~ 
simulcasting facility or any related facility. 

(e) In addition to any other requirements imposed by this section. a 
casino licensee or applicant shall comply with the following requirements 
concerning its equal opportunity officer: 

I . The principal areas of responsibility of the equal opporrunity officer 
shall be the implementation. monitoring and enforcement of the equal 
employment and business opportunity requirements established by the 
Act and this chapter. These responsibilities may include. w11hout 
limitation. the following functions : recruitment: equal employment 
opponunity awareness training: legal and statistical analysis of work 
force composition and utilization: grievance counselling and fact-finding : 
career advancement counselling: assessment and adaptation of all 
personnel and compensation policies and procedures for conformity with 
the equal employment and business opportunity plan approved by the 
Comrrussion and with any Federal or State equal employment and 
business opportunity laws; monitoring and coordinating comractmg. 
purchasing and construction activities, and developing and maintaining 
the involvement of the licensee or applicant in the community in support 
of equal employment and business opportunity . 

2 .-4 . (No change.) 
(f) (No change.) 

19 :53-1.5 Advisory boards 
(a ) The Commission may establish an advisory board consisting of 

local or State officials. representatives of area businesses and 
communities, women and minority organizations, union officials. persons 
with disabilities, casino industry representatives or other interested 
parties. Such ad,isory board may make recommendations to the 
Comrrussion. upon its request. concerning policies or techniques to assure 
equal employment and business opportunity for all persons in the casino 
industry and the casino-related construction industry. 

(b) (No change.) 

I 9:53-1.6 Powers of the Commission: effect of rules 
(a) (No change.) 
(b) Nothing contained in trus chapter shall be interpreted to supplant. 

diminish. limit or in any way affect the scope and application of the Law 
Against Discrimination, N.J .S.A. 10:5-1 et seq .. Title VII of the Civil 
Rights Act of 1964. 42 U.S.C.A. §2000(e). the Americans With 
Disabilities Act of 1990, 42 U.S.C. 12101 et seq .. or any other law 
regarding equal employment or business opportunity. 

I 9: 53-2.2 Obligation of casino licensee or applicant to monitor all 
construction activity 

(a) (No change.) 
(b) The monitoring system sh~ll provide for systematic coordination 

between the equal opportunity officer. the relevant departments within 
the organization of the casino licensee or applicant which contract for 
construction work and the purchasing department. The monitoring system 
shall include. without limitation, procedures which: 

I . Outline the steps to be used by the casino licensee or applicant to 
obtain compliance from contractors and subcontractors who fail to fulfill 
their obligations under this subchapter: 

2 . (No change in text.) 
3. Provide notification to all contractors and subcontractors of the 

obligations of the casino licensee or applicant under the Act and this 
subchapter; and 

4 . Encourage contractors and subcontractors to employ persons with 
disabilities at all levels of the work force . 

19:53-2 .3 and 2.4 (Reserved) 

19:53-2 .5 Special compliance obligations applicable to a casino license 
applicant building a casino hotel facility 

(a) 1n addition to complying with all of the regulatory requirements of 
N.J .A.C. I 9 :53-2.2 which are applicable to a casino license applicant. 
any casino license applicant which is plaMing to build or substantially 
renovate a casino hotel facility prior to licensure shall comply with the 
requirements of this section in accordance with a schedule to be set by 
the Commission based on the projected opening date of the casino hotel 
facility and the hearing schedule of the Commission. 

(b) The casino license applicant shall submit a draft employment 
application to the New Jersey Division on · Civil Rights ( DCR ) in 
accordance with N.J .A.C. 13 :7 for review as to its consonance with the 
rules on pre-employment inquiries and procedures. revise the application 
as guided by the review and comments of DCR. and file a copy of the 



final version of the document and the notice of OCR approval with the 
Commission. 

(c) Notwithstanding the provisions of N.J .A.C. 19:53-4.1. the casino 
license applicant shall submit for approval by the Commission a 
description of all hiring criteria and procedures used to determine 
whether to hire an applicant for employment or to transfer. upgrade or 
promote an existing employee. Each casino license applicant shall submit 
the following in satisfaction of this requirement : 

1.-4. (No change.) 
5. A training summary which shall include information as to: 
i. The job title of those employees who underwent skill enrichment 

training prior to opening; and 
ii . (No change.) 
6. A summary of the strategies and actual techniques used to hire 

persons with disabilities at all levels of the work force; 
7. (No change.) 
8. Documentation of contacts with any recruitment sources such as 

referral agencies. colleges. executive search firms or organizations. and 
advertisements in media oriented to persons with disabilities ; 

9.-1 _0. (No change.) 

19:53-2.6 (Reserved) 

19:53-2. 7 Construction contracts and subcontracts ; mandatory contract 
language 

(a )-(b) (No change.) 

19:53-2.8 and 2.9 (Reserved) 

19:53-3.3 Affirmative action obligations of casino service industry 
enterprise licensees and applicants which have 50 or more 
employees in New Jersey 

(a) Each casino service industry enterprise licensee and applicant 
which employs 50 or more employees in the State of New Jersey shall be 
required to undertake affirmative measures to ensure that persons with 
disabilities are recruited and employed at all levels of its work force and 
treated during employment without regard to their disability. Such 
affirmative efforts shall. without limitation. address all employment 
practices including: 

1.-5 . (No change.) 
(b) Each casino service industry enterprise licensee and applicant 

governed by this section shall be required to: 
I . (No change.) 
2. Send notices of employment openings to and solicit the referral of 

qualified candidates for employment from: 
i. Organizations which serve the interest of promoting equal 

employment opportunity for persons with disabilities: and 
ii . Regional job banks or job fairs that are maintained or conducted in 

order to assist qualified persons with disabilities in obtaining 
employment; 

3. (No change.) 
4. Send to each labor union or representative of workers with which it 

has a collective bargaining agreement a request for referral of qualified 
candidates for employment who are voluntarily self-identified persons 
with disabilities; and 

5. (No change.) 

19:53-3 .4 (Reserved) 

19:53-4.3 through 4.6 (Reserved) 

SUBCHAPTER 5. (RESERVED) 

19:53-6.1 Equal Employment and Business Oppom.mity Plan 
( EEBOP); purpose and basic elements 

(a) In order to insure compliance with the requirements of section 134 
of the Act and this chapter, each casino licensee . and applicant shall be 
required to submit an Equal Employment and Business Oppom.mity Plan 
(EEBOP) to the Commission for its approval. The EEBOP of each casino 
licensee or applicant shall address in specific terms the strategies. 
procedures and internal requirements which the casino licensee or 
applicant intends to implement so that the equal employment oppom.mity 

and equal business oppom.mity objectives of the Act and this chapter are 
achieved, both on a current and continuing basis . 

(b) Each casino licensee or applicant shall be encouraged to use 
imagination and innovation in the development of its EE BOP. Although. 
in general, no particular format will be required. every EEBOP prepared 
by a casino licensee or applicant shall contain sections addressing each of 
the following areas: 

I. (No change.)' 
2. Construction requirements ; and 
3. Operations work force requirements. 
(c) (No change.) 

19:53-6.2 General regulatory section of an EEBOP 
(a) Every EEBOP submitted by a casino licensee or applicant shall 

include, at a minimum, the following : 
1.-2 . (No change.) 
3. A description of the means by which the policies of the casino 

licensee or applicant concerning equal oppom.mity shall be disseminated 
and enforced including. without limitation. the following : 

i.-iii . (No change.) 
(b) (No change.) 

19:53-6.3 Construction section of an EE BOP 
(a) The construction section of an EEBOP prepared by a casino 

licensee or applicant shall describe in detail the means by which the 
licensee or applicant intends to comply with the equal opportunity and 
regulatory obligations imposed by N.J .A.C. 19:53-2 . Topics appropriate 
for inclusion in the construction section of an EEBOP shall include. 
without limitation. the following : 

I . (No change.) 
2. Implementation of a monitoring system which will enable the 

casino licensee or applicant to evaluate the performance of contractors 
and subcontractors and the performance of the licensee ' s or applicant's 
own organization in fulfilling the equal employment and equal business 
oppom.mity requirements imposed by this chapter; and 

3. Procedures and penalties to be used by the casino licensee or 
applicant if a contractor or subcontractor does not fulfill its obligations 
under this chapter. 

19:53-6.4 Operations work force section of an EEBOP 
(a) (No change.) 
(b) The operations work force section of an EEBOP shall also 

describe in detail the manner in which a casino licensee or applicant shall 
undertake to satisfy its obligation to recruit and employ persons with 
disabilities. Topics appropriate for inclusion in this section of an EEBOP 
may include, without limitation. the following : 

I. Strategies and measurable objectives for improving the employment 
of persons with disabilities at all levels of the work force including. 
without limitation. proactive initiatives in the following areas : 

i.-iv. (No change.) 
2.-5 . (No change.) 

19:53-6.5 and 6.6 (Reserved) 

19:53-6.8 EEBOP assessment hearing; demonstration of compliance 
through documentation of EEBOP implementation 

(a)-(c) (No change.) 
(d) Sixty days prior to the scheduled date of a casino license hearing 

or an interim EEBOP assessment hearing. the casino licensee or applicant 
shall submit a self-assessment of its perfonnance under its approved 
EEBOP during the assessment period. including, as applicable and 
without limitation. the following : 
· I. An internal review and evaluation of each of the areas of the 
EEBOP where objectives were not achieved. including documentation of 
specific transactions or programs which were included in the EEBOP as a 
means to attain these objectives: 

2. An analysis by the casino licensee or applicant as to why the 
particular objectives were not achieved; 

3. An internal review and evaluation of each programmatic portion of 
its approved EEBOP as to which the Commission has directed an 
assessment and 

4. (No change.) 



(e) Upon completion of an EEBOP assessment hearing for a casino 
licensee or applicant. the Commission may find that the casino licensee 
or applicant has complied with the obligations of the Act and this chapter 
if: 

I . The casino licensee or applicant did implement and comply with the 
terms of its approved EEBOP during the assessment period; or 

2. The casino licensee or applicant has in fact made good faith efforts 
to comply with its approved EEBOP and its failure to do so was based on 
occurrences which were beyond the control of the casino licensee or 
applicant. 

(t) (No change in text.) 

19:53-6.12 (Reserved) 



EXAMPLE Q 

HUMAN SERVICES 
(a) 

DIVISION OF MENTAL HEALTH SERVICES 
Short Term Care Facility Standards 
Readoption with Amendments: N.J.A.C. 10:37G 
Proposed: ~ovember 19. 200 I at 33 ~.J.R. 3887(a). 
Adopted: June 13. 2002 by Gwendolyn L. Hanis. Commissioner. 

Department of Human Services. 
Filed: June 17. 2002 as R.2002 d.221. with substanth'e changes not 

requiring additional public notice and comment (see ~.J.A.C. 
I :30-6.3 ). 

Authority: N.J .S.A. 30:4-27.8, 27 .9 and 27.10. 
Effective Date: June l 7. 2002. Readopt ion; 

July 15 . 2002. Amendments. 
Expiration Date: June 17. :007. 

Summar)· of Public Comments and Agency Responses: 
In addition to publication of the proposed amendments in the '.',;ew Jersey 

Register 133 :,,.;J .R. 3887. ~ovember 19. :?00 I). the Division of Mental Health 
Services notified interested parties via lener dated :'1,;ovember 27. 2001. 
notified the press through the State House Press Room. and posted a notice 
that rule had been proposed on the Department's website. 

,.J.A.C. J0:J7G-2.l(a)2 
COMME~"T: New Jersey Hospital Association 's Behavioral Health 

Constituency Group was pleased with the new provision alloW1ng the 
psychiatrist who determined a patient's commit.ability to also treat the patient 
in the STCF. as long as reasonable but u&1successful ancmpts were made to 
have two different psychiatrists perfonn these functions. 

RESPO!\SE : The Department acknowledges the commenter's positive 
response to this new provision. However. it must be emphasized that, 
pursuant to !",;.JS.A. 30:4-27. IOcal. the regulation requires STCFs to 
document the specific ancmpts that were made to obtain the services of two 
different psychiatrists to screen and treat the patient. This documentation w,IJ 
be monitored as a part of the Division· s review of STCF functions . 

,.J.A.C. J0:J7G-2.J(e)4 

COM\1ENT: Two associations commented on the provision requiring 
STCFs .to admit patients Wlth an organic diagnosis or dementia if they are a 
danger to themselves or others and if their behavioral symptoms can be 
ameliorated by psychiatric intervention. First. the '.'IC\\· Jersey Association of 
Mental Health Agencies. lnc . r-.JA.\.fHA) cautioned that organic brain 
diseases should not be managed in an inpatient psychiamc unit because the 
assessment and idenutication of such diseases requires costly diagnostic 
neurological studies and treatment. which are difficult to implement in a 
short-term stay unit and which may be ineffective when applied to patients 
whose cognitive abilities are so compromised. Second. the Sew Jersey 
Hospiial Association (NJHA) urged further study of the economic impact on 
the operational and financial resources of STCFs that could be caused by the 
adm1ss1on of this population. :"IIJHA also sought assurance that State 
reimbursement would be adequate to cover this care. 

RESPO~SE: This purpose of ~.J .A.C. 10:J7G-2 . l(e)4 is to precondation 
the admission of patients with organic diagnoses or dementia upon the 
presence of two factors : (I) the patient e:thibits beha,,ioral symptoms that 
present a danger to self or others ; and (1) these behavioral symptoms can be 
ameliorated by the type of short-term psychiatric intervention available in a 
STCF. To make this intent clear Wlthin the language of the nale. the Division 
has amended upon adoption '.'li.J.A.C. 10:37G-2. l(e>4 to read as follows: 
"Admission cnteria shall require that patients Wlth a diagnosed organic 
condition or dementia shall be admined if their behavioral symptoms pose a 
danger to self or others and if those behavioral symptoms can be ameliorated 
by the short-term psychiatric intervention available in a STCF ·· 

As to the argument that this provision would require a STCF to pcrfonn 
burdensome and e:tpensive diagnostic studies and treatment. a patient 's 
organic diagnosis or dementia generally is known upon admission to the 
STCF ( for eumple. where a nursing home patient is admined ). obviating the 
need for the SCTF to do any additional neurological testing or studies ln such 
a s1tua11on. the STCF is required only to provide those medical ser,1ces that 

arc within its existing capability-for example. medication management and 
certain behavioral intervenuons. 

~.J.A.C. l0:J7G-2.l(e)5 

COMME!\"T: NJAMHA and ~IHA obJected to the provision prohibiting 
the exclusion of patients solely because of pending criminal charges indicated 
by a detainer. NJ~\,fHA contended that this provision would create "clinical 
and administrative obstacles" and that the State should appropriate the funds 
necessary 10 implement any resulting. additional security requirements . ~JHA 
also claimed that the admission of patients on detainer would impose 
addit1onal costs to the hospitals and requested further study of this economic 
impact and assurance of State reimbursement for these costs. 

RESPO~SE : The underlying intent of ~.J .A.C. 10:37G-2 . l(e15 is to 
require STCFs to base an admission decision on the clinical condition of a 
patient, and not solely on the fact that a patient has criminal charges pending 
against him or her. As in l'i.J .A.C. I0:37G-2. l(e>4 (re2ardin2 the admission 
of patients with diagnosed organic conditions). the ·sTCF- must consider 
whether the patient presents behavioral symptoms attributable to a mental 
illness that would create a risk of danger to self or others and whether those 
behavioral symptoms would be alle\'iated by the type of short-tenn 
psychiatric care available in a STCF (N.J .S.A. 30:4-:?".' .9) The existence of a 
detainer is not. by itself. indicative of these factors . and so should not result in 

the need for more security or e:tpenditures for any additional precautions or 
staff. For example. a patient Wlth a pending shoplifting charge and no 
apparent violent characteristics may be appropriate for STCF admission. 
while a more physically threatening patient with a pending murder charge and 
behavioral symptoms requiring longer term treatmen1 may be inappropnate 
for STCF admission because of the security risk . The limitation of the STCF's 
ability to exclude patients solely because they ha1,·c d~taancrs docs nO( require 
that the STCF admit someone who has a heightened danger or security nsk if 
it does not have the capacity to keep the person in conditions that would be 
safe for the patient. other patients. or the public . The intent of the amendmen1 
1s not to require the admission of more dangerous patients. but to assure that 
when a patient is sent to a more restrictive facility the appropriate assessment 
is made and documented on a clinical basis. 

~.J.A.C. 10:37G-2.2(e) 

COMME'.\'T: SJAMHA requested that the increased e:-<pcndirures incurred 
through the required review and updating of the wnnen comprehais1\'e 
treatment plan in a shorter time period I five. instead of seven days J be 
addressed in the rules. 

RESP01'SE : The standard reflects the reality that average lengths of stay in 
STCFs arc between eight and I:? days. It is noted that for facilities that ha"e 
shoner lengths of stay. good clinical practice dictates that the comprehensi,e 
treatment plan is already being completed in less 1han fi,e days. The Division 
does nO( believe that the shortening of the standard period for complet1on wi II 
lead to significantly greater costs. Even for an unusually long stay of 30 days. 
the staff would have to complete only one addit1onal report at the most per 
month . For most patients. an initial plan and one update will prepare 1he 
client for discharge under the original nale or the rule as amended. 

S.J.A.C. 10:J7G-2.J(e) 
COM\1E:'l.'T: :---;JA,\,fHA asked whether the requirement that STCFs address 

a patient's special medical needs would necessitate the admin1strat1on of 
dialysis in the STCF unit . If so. '.'IJA.\1HA requested that the resulttng 
additional costs and ··clinical obstacles .. be addressed in the rules 

RESPONSE : Sothing in this regulatory pro,is1on requires the 
administration of dialysis in the STCF unit. Consistent with long-standing 
practice. a patient in need of dialysis would typically be moved from the 
STCF unit to the appropriate location to recci1,e medical treatment. w,th the 
necessary psychiatric services provided there on a ,me-to-one basis by STCF 
staff. 

~.J.A.C. 10:37G-2.2(f) 

COMME~: Jay Hershberg. of the Office of Leg,slati,c Sef'\ ices 1n 1he 
~cw Jersey State Legislature. suggested tha1 clinical privileges be l!Xtended 10 
the Programs of Asserti1,·e Community Treatment ("PACT'). as well as to 1he 
Integrated Case \ianagement Services , .. IC\.1S") program. 

RESPO~SE : The Department agrees that the PACT pro,1ders would be 
included w,thin the meaning of ··community liaison staff' and should be 
extended clinical privileges. along w,th IC\.1S staff. The Dq,amnent has 
added to this provision a reference to PACT staff. effcct1,e upon adoption 
This change is not too substantive to make upon adoption because the PACT 
staff ha"e the same credentials and function as IC\.1S staff: the difference 



between the two lies in the intensity of service and the needs of the clients f.or 
SUpel"\'ISIOn . 

!\.J.A.C. 10:37G-2.3(c) 
COMMENT: The University Hospital commented that the requirement for 

three hours of daily therapy by a professional with a master ' s degree in a 
mental health discipline would be cost-prohibitive and difficult to comply 
with. given the small pool of qualified applicants. The University Hospital 
maintained that the option of using certified therapists was necessary to avoid 
recruitment problems and jeopardizing the retention of current staff. 

RESPONSE : The amendments to this subsection change the phrase 
'"therapeutic acti\'ity·· to .. therapy'· and add that the master ' s degree must be 
awarded from an accredited institution. The amendments do not affect the 
existing requirement that five hours of therapy (not three. as the commenter 
misstates) be pro\'ided. Regarding the commenter"s claim that the use of 
certified therapists is necessary because of recruitment and anrition issues. 
the subsection continues to allow an "appropriately licensed or certified .. staff 
member to provide this therapy. in lieu of a professional with a master' s 
degree. 

,.J.A.C. 10:37G-2.S 

COMMENT: ]',iJHA praised the modification to the manager staffing 
requirement (allo\l.ing a half-time manager in units with fewer than seven 
beds) as "more practical and cost effective ... 

RESPONSE : The Department agrees that the modification will allow more 
cost-effective operation of STCFs. while still protecting public health and 
safery. 

,.J.A.C. I 0:37G-2.8 

COMMENT: 1':JHA was appreciative of the streamlined application 
procedure for additional unit beds . 

RESPONSE : The Department acknowledges the commenter·s appreciation. 
The amendments are intended to clarify the administrative process for 
determining the need for additional STCF beds . 

Summar)· of Changes upon Adoption : 
The Department is making two changes to the rule text upon adoption. 

First. the language at ~.J .A.C. I 0 :37G-2. }(e)4 has been rewrinen to make 
that provision · s intent clearer. The rewrinen pro\'ision anernpts to emphasize 
that patients with organic diagnoses or dementia are admissible _to the STCF 
only if their behavioral symptoms pose a danger to themselves or others and if 
those behavioral symptoms can be ameliorated by the short-term psychiatric 
intervention available in the STCF. The substantive meaning of this provision 
remains the same as on proposal. 

The second change upon adoption appears in N.J .A.C. 10 :37G-2 .2(f), 
which now requires clinical pri\'ileges be extended to PACT. as well as 
ICMS, staff The amendment. as originally proposed. was intended to replace 
the outdated phrase. ··community liaison staff:· with more current and 
accurate terminology. but. through administrative oversight, did not include 
PACT. The change upon adoption corrects this oversight while keeping the 
pro\'ision consistent with the original intent. 

Federal Standards State~nt 
A Federal standards analysis is not required because these rules arc not 

subject to any Federal requirements or standards . 

Full tnt of the readoption can be found in the New Jersey 
Administrative Code at N.J .A.C. 10:37G. 

Full text of the adopted amendments follows (additions to proposal 
indicated in boldface with asterisks *thus* ; deletions from proposal 
indicated in brackets with asterisks •[thus)*): 

I 0 : 3 7G- l.2 Definitions 
The following words and terms, as used in this chapter, shall have the 

following meanings. unless the context clearly indicates otherwise: 
"Acute care .. means community and in-patient psychiatric services 

designed to provide stabilization during the acute phase of psychiatric 
illness. 

.. Acute care system·· means those services either contracted for. 
licensed by or designated by the Di\ision as pan of a geographic area· s 
acute care services . They include. but are not limited to : screening center. 
emergency services. shon tenn care facility. affiliated voluntary inpatient 
service. acute panial care. crisis housing, integrated case management. 
and programs of asscnive community treatment. 

"Assessment .. means evaluation of the individual in crisis in order to 
ascertain his or her current and previous level of functioning. 
psychosocial and medical history. potential for dangerousness. current 
psychiatric and medical condition. factors contributing to the crisis. and 
support systems that are available. 

··Certified screener.. means an indi,idual who has fulfilled the 
requirements set forth in N.J .A.C. I 0 :31-3 .3 and has been certified by the 
Division to assess a patient to determine if he or she meets the standard 
for commitment. 

"Comparable STCFs .. means : 
I. Facilities in the same region; 
2 . Facilities which are similar in size; and or 
3. Facilities which serve similar populations ( for example. urban. 

suburban. etc .). 
··consensual" means the type of admission applicable to a person who 

has received a face-to-face assessment from a certified screener and 
screening psychiatrist at a designated screening center. who is determined 
to be dangerous to self. others or property by reason of mental illness. 
and who understands and agrees to be admitted to a STCF for 
stabilization and treatment. 

··Dangerous to others or property'' means that by reason of mental 
illness there is a substantial likelihood that the person will inflict serious 
bodily hann upon another person or cause serious property damage 
within the reasonably foreseeable future . This determination takes into 
account a person ·s history. recent behavior and any recent act or threat. 

" Dangerous to self' means that by reason of mental illness the person 
has threatened or attempted suicide or serious bodily harm. or has 
behaved in such a manner as to indicate that the person is unable to 
satisfy his need for nourishment. essential medical care or shelter. so that 
it is probable that substantial bodily injury. serious physical debilitation 
or death will result within the reasonably foreseeable future ; however. no 
person shall be deemed to be unable to satisfy his need for nourishment. 
essential medical care, or shelter if he is able to satisfy such needs with 
the supervision and assistance of others who are willing and available . 

"Department·· means the Depamnent of Human Sen·ices . 

''Designated screening center" means a public ambulatory care service 
designated by the Commissioner of the Department of Human Services 
and located in or adjacent to an emergency room in a general hospital. 
which provides mental health services including assessment. screening. 
emergency and referral services for mentally ill persons in a specified 
geographic area. A designated screening center is the facility in the 
public mental health care system wherein a person who may be m need of 
treatment at a shon-term care facility ( STCF) or a State or county 
psychiatric hospital or a unit in a special psychiatric hospital undergoes 
an assessment to determine what mental health ser.ices are appropnate 
for the person and where those services may be appropriately pro\'ided. 

.. Designation as a short tenn care facility" means that a facility has 
received approval for a ceniticate of need (CON) application by the 
Department of Health in consultation with the Division and that the 
Division has determined that the STCF applicant meets all of the rules of 
this chapter and is authorized to begin operating as a STCF. pro\ided that 
the unit also meets applicable Depamnent of Health licensure 
requirements . The application for designation shall be submitted at least 
60 days prior to planned implementation. 

··DHss·· means the Depanment of Health and Senior Services . 

"Integrated Case Management Services (ICMS) .. means a collaborative 
outreach program designed to engage. support. and integrate individuals 
with serious mental illness into the community and facilitate their use of 
available resources and supports in order to maximize their 
independence. 

"Mental illness" means a current. substantial disturbance of thought. 
mood, perception or orientation which significantly impairs judgment. 
capacity to control behavior or capacity to recognize reality. but does not 
include simple alcohol intoxication. transitory reaction to drug ingestion. 
organic brain syndrome or developmental disability unless it results in the 
severity of impairment as defined herein . The tenn mental illness 1s not 
limited to ··psychosis" or .. active psychosis.'· but shall include all 
conditions that result in the seventy of impainnent described herein . 



"Psychiatnc facility" means a State psychiatric hospital listed in 
!\:.J .S.A. 30:1-7, a county psychiatric hospital , a psychiatric unit of a 
county hospital , or a special psychiatric hospital. 

··Psychiatrist" means a physician who has completed the training 
requirements of the American Board of Psychiatry and Neurology and the 
American Osteopathic Board of Neurology and Psychiatry. 

" Rehabilitation/creative arts'' means disciplines with a defined course 
of study addressing assessment and treatment for persons with mental 
illness. Such disciplines will be licensed or credentialed by their 
respective associations. Rehabilitation/creative arts may include. but need 
not be limited to. rehabilitation specialists. an. music, dance/movement, 
drama. occupational. and recreational therapy. 

"Shon term care facility (STCF)" means an acute care adult 
psychiatric unit in a general hospital for short term admission of 
individuals who meet the legal standards for commitment and require 
intensive treatment. The STCF shall be designated by the Division of 
\1ental Health Services to serve residents of a specific geographic area 
within the State . All admissions to short term care facilities must be 
referred through a designated emergency/screening mental health service. 

"Special psychiatric hospital" means a public or private hospital 
licensed by the Department of Health and Senior Services to provide 
voluntary and involuntary mental health setvices. including assessment, 
care. supervision. treatment and rehabilitation services to persons who are 
mentally ill. 

I 0:37G-2 . l Admission 
(a) All patients admitted to the STCF shall be referred exclusively 

through a designated screening center. Prior to admission, all patients 
shall receive a face-to-face assessment by both a certified screener and a 
psychiatrist formally affiliated with the screening center to confirm that 
the patient is mentally ill, the mental illness causes the person to be 
dangerous to self or dangerous to others or property and the patient needs 
care at a STCF because other services are not appropriate or available to 
meet the person · s mental health care needs. 

l . The STCF shall maintain written policies and procedures which 
describe the. referral function of the designated screening center regarding 
transfers to the STCF from other hospitals or from beds within the same 
hospital to assure that patients meet the criteria noted at (a) above. 

2. The STCF policies and procedures shall specify that the psychiatrist 
who treats the patient in the STCF shall · not also have been the 
psychiatrist who completed the face-to-face screening evaluation to 
determine commitability or who completed the screening certificate, 
unless and only after reasonable but unsuccessful attempts were made to 
have another psychiatrist conduct the evaluation and execute the 
certificate . 

i. The STCF policies and procedures shall stipulate that the 
"reasonable attempts" referred to in (a)2 above shall include but shall not 
be limited to reassignment, scheduling changes. or any other mechanism 
that may result in another psychiatrist treating the patient in the STCF. 

ii . The STCF policies and procedures shall require the documentation 
of all reasonable but unsuccessful attempts made to avoid the same 
psychiatrist completing both the screening and clinical certificates. 

(b) (~o change.) 
(c) All the affiliation agreements shall be approved by the Division ' s 

Assistant Director responsible for the geographical area served by the 
STCF or his or her des1gnee. Affiliation agreements between STCFs and 
State or county hospitals shall comply with the requirements set forth 
herein at ~.J .A.C. l0 :37G•2 .4(d) . 

(d) (No change.) 
( e) The STCF' s written policies and procedures shall specify 

inclusionary and exclusionary admission criteria which describe the 
diagnostic and patient characteristics appropriate for the STCF. 

1.-3 . (l\'o change. ) 
4. *(Admission criteria shall require that patients with an organic 

diagnosis or dementia shall be admitted if they are a danger to themselves 
or others and if their behavioral symptoms can be ameliorated by 
psychiatric intervention.]• * Admission criteria shall require that 
patien·u with a diagnosed organic condition or dementia shall be 
admitted if their behavior symptoms pose a danger to self or others 

and if those behavioral symptoms can be ameliorated by the short­
term psychiatric intervention nailable in a STCF.* 

5. Admission criteria shall adequately address clinical and safe~ 
concerns and shall not permit the exclusion of a patient for the sole 
reason of pending criminal charges indicated by a detainer. 

6 . (No change in text. ) 
( t) The STCF's written procedures shall require the immediate 

admission of patients who meet the admission criteria whenever an STCF 
bed is available. 

(g) When a new patient meets the admissions criteria and all STCF 
beds are full, current patients shall be reassessed for possible transfer to 
the less restrictive acute unit or possible transfer to longer term treatment. 
as appropriate, to allow the admission of the new patient . 

(h) Pursuant to Division approved wrinen agreements among 
designated screening centers and STCFs. a STCF may also be contacted 
regarding a possible admission of a new patient from _outside its coun~: 
whenever all the STCF beds assigned to that patient's county of residence 
are full or no STCF exists in the patient 's county of residence. STCFs can 
expect the designated screening center with the new admission to inquire 
regarding the feasibility of such transfers and such approved out-of­
county placements. 

( i) STCF staff shall comply with the provisions of ~.J .S.A. 26 :2H-53 
et seq . ("New Jersey Advance Directives for Health Care Act") including 
the adoption of such policies and practices as are necessary to provide for 
routine inquiry at the time of admission and at such other time as are 
appropriate under the circumstances. concerning the existence and 
location of an advance directive. pursuant to :--.i.J .S,A. 26 :2H-65a( I ). 

10:37G-2 .2 Assessment and sen-ice planning 
(a) The STCF's written procedures shall require that STCF staff shall 

complete written diagnostic evaluations of each patient. These 
evaluations shall provide clear descriptions of each patient's psychiatric , 
psychosocial. medical and social service needs . 

(b) The STCF's written procedures shall require that. within 24 hours 
of admission. the following evaluations. at a mm1mwn. shall be 
completed: 

l . A psychiatric assessment and mental status examination which 
includes the patient's and family ' s psychiatric history and concludes with 
a diagnosis. and treatment recommendations : 

2. A physical examination. including a medical. alcohol and substance 
abuse history and resulting in a summary with conclusions: and 

3. A nursing assessment by a registered nurse. concluding with 
individualized clinical treatment recommendations and retlecting nursing 
staff interventions . 

(c) The STCF's written procedures shall require the completion. 
within 24 hours of admission. of an initial treatment plan. This plan shall 
be completed by a board certified or board eligible psychiatrist or a 
licensed psychiatric resident under the supervision of a board cert1 tied or 
board eligible psychiatrist to mmirnally address the patient ' s presenting 
problem(s) and any emergent medical or physical needs . 

( d) The STCF's written procedures shall require that. within "'2 hours 
of admission or prior to the development of the comprehensive treatment 
plan. the following evaluations shall be completed: 

I . A social assessment. including information regarding family . 
educational. and employment history. current mental health and scx:ial 
services used by the patient. financial status. and current li\tng 
arrangements. and concluding with clinical treatment recommendat ions 
and discharge plaMing; and 

2. A rehabilitation/creative arts assessment. including functi onal 
performance and interests and concluding with treatment 
recommendations . 

Recodify existing vi .-viii . as 3.-5 . (~o change in text . l 
(e) A written comprehensive treatment plan shall be completed for the 

patient. This \.\Titten comprehensi ve treatment plan shall be updated e\ery 
five days or more frequently as the patient's needs change. and shall. 

l . Identify patient strengths. problems. and limitations : 
2. Reflect the input of the patient. the psychiatrist. the reg is tered 

nurse. the social worker, the rehabilitation,,creat1\e arts therapist. the 
patient's family. any other significant hospital staff in\Ol\ed in treatmt::i t. 



and. as appropriate. the findings and recommendations of the ICMS or 
PACT worker: 

3. Include stabilization goals to be achieved by the patient which are 
discharge-oriented and which address mental. medical. and social goals. 
as appropriate: and 

4. Include specific measurable objectives that relate to the goals. 
indicate frequency of interventions. identify responsible staff and include 
anticipated time frames for achievement. 

( f) Clinical privileges shall be provided to ICMS *and PACT* staff 
so that they shall have access to the clinical records of the patients they 
serve and so that they may panicipate in both the assessment process and 
the discharge planning process. 

(g ) STCF staff shall document in the patient's record in chronological 
order the following information : 

I . Treatment provided and the patient's response: 
2. Implementation of the treatment plan and changes made in the 

treatment plan: 
3. Significant incidents or events occurring during the patient's 

treatment 
4 . Attendance at and level of participation in unit activities and 

therapies : and 
5. Discharge planning. 
th) The psychiatrist shall document all patient contacts and describe 

the patient's clinical status. 
I . Every patient shall receive a \'isit by a psychiatrist every day unless 

there is a clinical basis to justify the patient not receiving such a visit 
which is documented in the medical record by the psychiatrist. In all 
cases. a patient shall receive a visit by a psychiatrist at least once every 
two days . 

Ii) The social worker shall document in the patient's record discharge­
oriented progress notes twice per week . 

(j) The rehabilitation,'creative arts therapist shall document in the 
patient's record individual discharge-oriented progress notes twice per 
week. 

I 0 :37G-2 .3 Services to be provided 
(a) As clinically appropriate. STCF staff shall directly pro,·ide the 

following range of intensive services: 
1.-6. (No change.) 
7. Rehabilitation activities and therapies : 
8. Substance abuse assessment. consultation. and counseling,; 

education: and 
9. Seclusion and restraint. as required pursuant to N.J .S.A. 30:4-

27. 1 ld(a)O). and other special treatment procedures. 
(b) (!',,;o change.) 
(c) STCF staff shall provide a minimum of five hours of activities per 

day which include at least three hours of therapy conducted by a 
professional with a master·s degree from an accredited institution in a 
recognized mental health discipline or a staff member appropriately 
licensed or certified to provide such services. 

(d) STCF staff shall develop and implement a written procedure that 
requires nursing staff. in addition to other professional STCF staff. to be 
available to meet with families of patients and to provide treatment on 
evenings. weekends and holidays. 

(e) STCF staff shall develop and implement written procedures to 
address provisions for the treatment of patients with physical limitations 
and those with medical needs, including. · but not restricted to. human 
immunodeficiency virus (HJV). pregnancy. and dialysis. 

( f) STCF staff shall develop and implement procedures for ensuring 
that patients· rights. as delineated at N.J.S .A. 30:4-24 .3. 27 .11 et seq .. 
27 .14. 27 .18 and 27.20 and N.J .A.C. 8:43G-4 . I. are not violated. 

(g) STCF staff shall develop and implement a wrinen procedure for 
ensuring that the notifications required by N.J .S.A. 30:4-27.9a are 
performed. 

I0:37G-2 .4 Termination. transfer and referral or patients 
fa) (1'0 change.) 
(b) STCF staff shall develop a written discharge and aftercare plan for 

each patient. This plan shall be developed together with the appropnate 
community program in which the patient will be receiving services. 

(c) (No change.) 

(d) Affiliation agreements between STCFs and the State and county 
psychiatric hospitals shall include criteria and procedures for : 

I . STCF staff to transfer patients who meet the standard for 
commitment to the State or county psychiatric hospital. including 
compliance with the provision at 1'.J .S.A. 30:4-2 7. I O(i ) prohibiting the 
transfer of an STCF patient less than five days prior to the scheduled date 
of a commitment hearing. unless such change is dictated by a change in 
the person ·s clinical condiuon and requiring 24 hours advance notice of 
the pending transfer to the patient. his or her famil y and his or her 
anomey: 

2. (?\o change.) 
3. STCF staff to obtain patient consent whenever possible and to 

notify the patient· s family as appropriate regarding further in-patient 
treatment. 

( e) The affiliation agreements with the State and county hospitals shall 
specify the respective responsibilities of both parties with regard to 
medical clearance and all other activities related to the transfer of a 
patient from STCF to the State or county psychiatric hospital. including 
designation of a contact person at each facility . The State or county 
hospital shall agree to admit patients from the STCF on a consensual 
basis. if the results of a psychiatric evaluation indicate that the patient 
meets the standard for involuntary commitment and needs longer term 
care but is willing to be admined consensually . 

(t) (No change in text.) 
(g) STCF shall develop and implement procedures for ensuring that 

the commitment documents for each patient are completed and 
accommodate commitment hearings as scheduled. 

J0:37G-2 .5 Administration and staffing 
(a) (No change.) 
(b) If it has fewer than seven beds. the STCF may employ a manager 

on a half-time basis . If it has seven or more beds. the STCF shall employ 
a full-time manager. The manager shall be given the responsibility and 
authority for day-to-day operation of the STCF and shall be charged with 
assuring that the STCF functions as pan of a continuum of care . The 
manager of the STCF or designee shall be required to actively participate 
in System Review Committee meetings in the geographic area in which 
the STCF is located. 

(c) In addition to employing .a manager. the STCF shall. at a 
minimum. meet the following staffing requirements : 

I. The STCF shall have poliCAes and procedures ensuring that total 
staffing equals a minimum of two full-time direct care positions in 
appropriate disciplines for each designated bed. The equivalent of up to 
one full-time clerical position per IO beds may be included in this 
category: 

2. There shall be a minimum of two full-time nursing staff on the 
STCF unit on every shift: 

3. There shall be no less than one full-time nursing staff for e\'ery 
three patients on day and evening shifts and no less than one full-time 
nursing staff for every five patients on the night shift. with a minimum of 
one full-time registered nurse per shift on the STCF unit: 

4.-5 . (No change.) 
(d) (No change.) 

I 0:37G-2.6 Quality assurance acti\'ities 
(a) STCF staff shall address the following areas : 
1.-2. (No change.) 
3. 0-io change in text.) 
4 . The STCF manager shall ensure that persistent problems are 

addressed: 
5. The STCF manager shall complete the Systems Review Committee 

STCF form and shall submit it to the Division and the systems re\'1ew 
committee (SRC) monthly, noting. at a minimum. the number and or kind 
of: 

i.-vii . (No change.) 
,iii . Length of stay on the STCF; 
6. The STCF manager shall utilize various sources of data on acute 

hospital in-patient care and review statistics from comparable STCFs 10 

identify areas for special review in order to evaluate performance: and 
7. The STCF manager shall repon any unusual incidents in accordance 

with the requirements ofN.J .A .C. 10:37-6.108 



10: 3 7G-2 . 7 Designation and redesignation 
(a) A candidate for STCF designation shall submit a certificate of 

need application to the New Jersey Department of Health and Senior 
Services DHSS and respond to whatever follow-up application questions 
DHSS and the Division may have. The DHSS and the Division shall 
review all statements and responses by the applicant. Pursuant to 
certificate of need rules and subsequent to consultation with the Division. 
the DHSS shall approve or disapprove the application and shall so notify 
the applicant. 

(b) Application for designation as a STCF must be submitted to the 
Division a minimum of 60 days prior to the planned STCF 
implementation. 

(c) Each applicant seeking designation as a STCF shall receive a site 
review by Division staff. Thereafter, redesignation reviews shall be 
conducted annually by Division staff. 

Recodify existing (c)-(h) as (d)-(i) (No change in text.) 
(j) The STCF shall inform the Division of any proposed changes 

affecting its bed complement. 
(k) lf the STCF chooses to appeal the Director's decision made 

pursuant to these rules. the STCF may request an administrative hearing. 
which shall be conducted pursuant to the Administrative Procedures Act. 
N.J .S.A. 52 : 148-l et seq. and 52 : l4F-l et seq .. and the Uniform 
Administrative Procedure Rules. N.J.A.C. l : I. The Commissioner. upon 
a review of the record submitted by the administrative law judge. shall 
adopt. reject or modify the recommended report and decision no later 
than 45 days after receipt of such recommendations. pursuant to N.J .A.C. 
52 :148-10. 

10:37G-2.8 · Determination of the need for additional STCF beds 
(a) This section delineates the procedure that a STCF shall follow to 

apply for additional beds . 
(b) ln the review of applications for new beds, the Division. in 

conjunction with the DHSS. shall ensure that the following conditions are 
present: 

1. An adequate number of adult open acute and STCF beds shall be 
available within the same facility to ensure clinically appropriate levels 
of care. The adequacy of the distribution of open and STCF beds will be 
demonstrated by the applicant when the adult open acute bed capacity 
will accommodate projected admissions. 

i. To determine the projected occupancy rate. the applicant shall 
multiply the occupancy rate for the past 12 months by the existing 
number of open acute beds . This number shall be divided by the number 
of open acute beds that would remain if the conversion occurred. 

ii . If the development of STCF capacity is proposed through 
conversion of existing open acute beds. the applicant shall demonstrate 
that the conversion shall not negatively impact accessibility to these less 
restrictive services for patients who need them. 

2. [f the projected occupancy rate for the remaining open acute beds 
exceeds 85 percent. STCF staff shall ensure that arrangements have been 
made to accommodate patients who need open acute services. Prior to 
implementing the conversion. this arrangement shall be approved by the 
Division. 

( c) (No change in text.) 
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EXAMPLES 

EMERGENCY ADOPTION 
TREASURY-TAXATION 

DIVISION OF TAXATION 
Tax Amnesty 

(a) 

Adopted Emergency and Concurrent Proposed New 
Rules: N.J.A.C. 18:39 

Emergency ~ew Rule Adopted and Concurrent Proposed Rule 
Authorized: April 3. 2002 by Robert K. Thompson. Division of 
Taxation. 

Emergency Amendment Filed: April 18. 2002 as R.2002 d.144 . 
Gubernatorial Approval (~.J .S.A. 52 : 148-4(c)) : April 8. 2002 . 

Authority: N.J.S.A. 54:50-1 and P.L. 2002, c.6. 
Calendar Reference: See Summary below for explanation of 

exception to calendar requirement. 
Concurrent Proposal Number: PRl'i 2002-182. 
Emergency Adoption Effective Date: April 18. 2002 . 
Emergency Adoption Expiration Date: June 17. 2002. 

Submit comments by June 5. 1002 to : 
,icholas Catalano 
Chief. Regulatory Services Branch 
Division of Taxation 
50 Barrack Street 
PO Box 269 
Trenton. ~J 08695-0:?69 

This is an emergency adoption and concurrent proposal by the Division of 
Taxation implementing procedures for a State tax amnesty period. These rules 
arc proposed for adoption on an emergency basis and will become effeCII\C 
upon acceptance for tiling by the Office of Administrati\e Law (see S.JS .A 
51 :14B-4(c) as implemented by S .JA.C. 130-6.S(bl). Concurrently. the 
provisions of this emergency adop1ion are proposed for rcadoption pursuant 
10 the normal rulemaking requiremen1s of the Administrative Procedure Act. 
'.'..J .S.A 52 :148-1 ct seq. The rules become effective upon acceptance for 
filing by the Office of Administrative Law G'i.JA.C. I :30-6.ScdH. if filed on 
or prior to the emergency expiration date. 

The agency emergency adopuon and concurrent proposal follows : 

Summat1· 
On March 18. :?002. the Governor signed the Stare Tax Amnesty statute. 

PL. 2002. c.6 The Act authorized the Director to es1ablish a period not to 
exceed 60 days du.ring which taxpayers may pay any eligible State tax which 
is required to be paid. The Act further pro"ides that the 1..1xpayer will nor be 
subJect to any interest. cos1 of collection. or imposition of any c1nl or 
cnminal penalties arising our of an unpaid obligation imposed under any 
eligible State tax law. Specifically. the Act shall apply to State tax liabilities 
for tax returns due on and after January I. 1996 and prior to January I. :?00:? . 
Amnesty is not allowable to any taxpayer who at the time of the payment 1s 
under criminal investigation or charge for any State tax maner. as certified by 
a county prosecu1or or the Attorney General to the Director A the percent 
penalty which shall not be subJect 10 wai"er or abatement shall be imposed 
upon any eligible State ta:'< liabiliues not satisfied dunng the amnesty period. 

Emergency adoption 1s necessary in order to collect up to S 1.50 million of 
estimated taxes that have gone unpaid since 1996. Adop1ion of the proposed 
rules will enable the Division to discharge its obligation 10 enforce tax 
starutes and effect collection and processing of tax payments as quickly and 
etlic1en1ly as possible. 

A summary of the agency emergency adopted and concurrent proposed new 
rules follows : 

I ~.J.A.C. 18 :JQ-1 . I establishes the elig1bili1y periods :ind the beginning 
and ending dates for the amnesty period. The section also pro\ ides examples 
of when a taxpayer may or may not be eligible for amnesty 

2. ,.J.A.C. 18 :39-1 .:? sets forth the scope of amnesty which pem,11s the 
waiver of civil and cnminal penalues. in1eres1 and collection costs upon 
liabiliues for which tax amnesty is granted. 

3. :\ .J.A.C. 18:39-1 . .3 specifies the methods a taxpayer ma:, use 10 obtain 
tax amnesty and where the taxpayer may obtain the required forms . The 
section details how a taxpayer may panicipate in tax amnesty if unabk 10 
obtain or complete an official tax amnesty form . 

4. '.'. .J.A.C. 18:39-1 .4 establishes the cntena for the granting or denial of 
tax amnes1v. 

5. '.'..J .A.C. I 8:.3 9-1 .5 specifies special rules to be applied where a taxpayer 
is sub1ect to wage garnishment. attachment or seizure of property. a 
corporauon has a voided charter. a taxpayer has requested a conference with 
the Division. a taxpayer has tiled a complaint with the Ta.'< Court. a ta:<payer 
is eligible for partial amnesty. a tax.payer is curren1ly under audit. a taxpayer 
seeks amnesty for gross income tax liabiliues. and a taxpayer has matters 
pending before the Conference and Appeals Branch. 

6. S .J.A.C. 18:39-1.6 sets forth the consequences of denial of tax Jmnesty 
specifically where the taxpayer is under criminal investigation or charge as 
certified by the . .\nomey General or a county prosecu1or. 

7. S .J.A.C. 18:39-1.7 establishes the rights of a taxpayer where amnesty 
has been denied Jnd provides the address of mailing a lcner of disagreement. 

8. ~ .J.A.C. 18:39-1 .8 sets forth the procedures for reporting an 
overpayment of tax during the tax amnesty period which may require 
correction. transfer. or refund. 

Pursuant 10 its authoritv under ~ .J.S.A. 5:? : l48-4(c 1. the Dms1on of 
Taxation intends the conc~ent proposal 10 be permanently effective upon the 
tiling of its norice of adoption \\ith the Office of Administrative U\\ 

Taxpayers wishing additional informa1ion abou1 amnesry should call or 
\\TIie to Sew Jersey Division of Taxation. Amnesfy Headquarters. PO Box 
445. Trenton. SJ 08646-0445 or 1-800-~81-8407. or inquire on the Internet at 
hrtp :, ·www mtaxamnestv com. 

.-u involving an imminent peril subject to provisions of , .JS .A. 5:? : 148-
44c I. this rulemaking is e:'<cepted from the rulemaking calendar requirement 
by '.'..J .A.C. I :30-3 JfaJ.3 . 

Social I mp act 
The leg1slat1on and the proposed rules are intended 10 provide a penod 

dunng which taxpayers. who have failed 10 pay any eligible Stare tax payable 
to or collectible by the Div1S1on of Taxation. may remit the ta.'< due and 
owing. Taxpayers will be excused from any in1eres1 or collect1on costs that 
may 01herwise be due. and from the 1mpos11ion of any civil or criminal 
penalties arising out of an obliga11on imposed under any State ta.'< law . The 
amnesty stanne contains a pro\·1sion for the impos1t1on of a fhc percent 
penalty on amnesty eligible State taxes nor paid dunng the amnesty penod 
which shall not be subJect to wa1\er or abatement. That penalty 1s in addition 
10 all other penalties. interest. or costs of collection otherwise authonzed by 
law . The new penalty takes effect after the amnesty penod expires. The 
proposed rules pro, ide the general operating guidelines that will be followed 
by the Division: the requirements which must be met to qualify for ta:'< 
amnesty: those circumstances 1ha1 will result in the denial of tax amnesty: and 
a d1scuss1on of a number of specialized siru.auons into which many taxpayers 
will fall . The amnesty law provides the means by which a taxpayer may come 
forward and pay existing tax liabilities. both kno"ll and unknO\\ll to the 
Div1s1on of Ta:'<ation without any fear of civil action or cnm1nal prosecution. 

Economic Impact 
The leg1slauon which these rules implement will increase the tax 

compliance le, el of '.'.e-.-. Jersey taxpayers by pro" 1ding an mcent1\ c for 
prompt payment . So addillonal ta:<es are imposed during the amnes~ penod. 
Subsequent to the tax amnes1y period. compliance levels ihould be enhanced 
by 1he reduced backlog of non-compliant taxpayers allowing the OJ\ 1s1on of 
Taxation to focus on pers1sten1 evaders. and the addition of taxpayers 10 the 
tax rolls resulting from their 1den1ificat1on dunng the tax amnesty penod. 
This should ha"e a residual positive revenue impact for the State The 
proposed rules should also reduce compliance costs for 1axpa~ ers interested 1n 
availing themselves of the prosram. by gt\ mg them clear guidance as 10 ho" 
10 participate in the program. 

The State Treasurer has ~t1ma1ed that an Jmnes~ program ma~ result 1n 
net ta, revenue collections for the General Fund of S 150 m11l1on 

f edtral Standards StattnMnt 
.-\ Federal standards analysis 1s not required because the procedures for the 

tax amnes1y are not iUbJect to :iny Federal regulation and . therefore. do not 
e:'<ceed Federal requirements and s1andards. 



Jobs Impact 
The new rules are not expected to have any effect on jobs in the State. 

Agriculture Industry Impact 
The Di\ision does not anticipate any agnculrure industry impact from the 

rules proposed for adoption 

Regulato~· Flexibili~ Statement 
The primary _purpose of the proposed rules is to ease the tenns of payment 

of existing liab1h11es without any collection costs. civil or criminal penalties. 
and without any rnterest. To that end. small businesses would be encouraged 
to pay their outstanding tax liabilities. given the incentives expressed in the 
legislation. The statute does not provide for differentiation in the treatment of 
large or small businesses as defined by the pertinent statutes. 

The_ proposed rules do not impose new reporting. recordkeeping or 
compliance requirements . Because of the simplification of compliance as a 
result of the terms of amnesty. the small business ow11er should be encouraged 
\'Oluntanly to submit taxes due and owing to the State. · 

Smart Growth Impact 
The Division does not anticipate that the rules proposed for adoption will 

impact the achievement of smart gro"'ih or the implementation of the State 
Development and Redevelopment Plan . 

Full text of the emergency adopted and concurrent proposed new rules 
follows : 

CHAPTER 39 
TAX AMNESIT 

SCBCHAPTER I . TAX AMNESIT 

18:39-1.1 Eligibility fortax amnesty 
(a) All eligible taxpayers with an outstanding New Jersev State tax 

liability reportable on any tax return due on or after Januarv i. 1996 and 
prior to January I, 2002 are eligible for tax amnesty d~ng the '"tax 
amnesty period .. designated by the Director of the Division of Taxation. 

(b) The designated tax amnesry period will begin Monday. April I 5. 
2002 and end midnight Monday. June I 0. 2002 . 

Example I : A taxpayer was issued a Notice of Deficiency in June 2000 
for underpayment of corporation business tax for the calendar vear 1999. 
The return was due prior to January I. 2002. The tax is eiigible for 
retrunance under the tax amnesty program. provided the taxpayer pays the 
amount of tax liability due during the amnesty period and signs the 
required payment/waiver statement. 

Example 2: A taxpayer with a January 31 fiscal year fails to report the 
gain on the sale of a capital asset that occurred in March 200 I. The result 
of this failure is the underpayment of the taxpayer·s corporation tax 
hab1hty and imposition of penalty and interest charges for the 
insufficiency of corporation tax installment payments. Even though the 
taxable event occurred prior to January I, 2002. the return was due after 
January I, 2002 . Therefore the taxpayer is not eligible to receive amnestv 
on either the tax liability or the penalty and interest charged for th~ 
insufficient installment payment that would be due on the gain from the 
sale of the capital asset. 

Example 3: A vendor sold an automobile in Januarv 1002 . She failed 
to remit the sales tax in February of 2002. She is n~t eligible for tax 
amnesty since the due date of the sales tax return occurs after January I. 
2002. The due date of any tax returns must be before Januarv I. 2002 to 
be eligible for tax amnesty. • 

( c) A taxpayer may ~lect to participate and be granted tax amnesty for 
any eligible tax which is payable to the Division of Taxation. Taxes not 
payable to the Division of Taxation. such as, but not necessarilv limited 
to. unemployment and disability taxes (payable to the Department of 
Labor). boxing taxes (payable to the State Athletic Commission). and 
local property tax (payable to municipal tax collectors). are not eligible 
for tax amnesty. 

(d) All taxpayers owing State taxes for an eligible penod may receive 
tax amnesty unless taxpayers are under criminal investigation or charge 
for a State tax matter and that fact has been certified to the Division of 
Taxation by a county prosecutor or the Attorney General. 

( e) Tax amnesty will not be granted with respect to taxes. penalties 
and/or interest otherwise eligible for tax amnesty that have been paid 
pnor to the commencement of the tax amnesty period. 
. ( f) If a taxpayer has . paid a tax in full but still owes penalty and 
interest on that tax. the outstanding liability for penalty and interest is 
eligible for tax amnestv. 

(g) Tax amnesty will be granted for penalty and interest onh if the 
penalty and interest were assessed with respect to an amnestv ·eligible 
liability. . 

18:39-1 .2 Scope of amnesty 
(a) When tax amnesty 1s granted. all collection costs. civil and 

criminal penalties and all interest attributable to the tax and period for 
which tax amnesty has been granted will be waived. 

(b) Once tax amnesty is granted. all penalties and interest as defined 
by the State Tax Uniform Procedure Law. N.J.S .A. 54:48-1 et seq .. or 
any other State tax law and any civil. administrative or criminal 
proceedings are barred relating to the designated tax only. 

(c) If tax amnesty is not granted, the taxpayer's obligation to pay the 
full amount of the tax due with penalty. interest and cost of collection. 1f 
any, will not be waived. 

( d) The waivers of interest and penalties and prohibition against 
prosecution apply only to those amounts of tax for which amnestv is 
requested and granted. · 

(e) Penalties and interest will be imposed and proceedings will not be 
barred relating to any ~mount of tax later found to be due m excess of the 
tax amnesty payment. 

(f) Once amnesty is granted and the full payment of the tax for which 
a request for amnesty has been made. the taxpayer relinquishes all rights 
to refund and of administrative and judicial appeal which have not run or 
otherwise expired. 

18 :39-1 .3 Application for granting tax amnesty 
(a) To obtain tax amnesty, the Division of Taxation must receive from 

the taxpayer all required forms. and/or tax returns along with the full 
payment for amnesty eligible taxes . Voice or electronic signatures will be 
recognized when submitted according to Division procedures. 

I. The official fonns of the Division of Taxation must be used. These 
include any forms or returns designed by the Division for use during the 
amnesty period and any regular New Jersey tax returns bemg filed under 
amnesty. Any infonnation submitted for consideration for amnestv not 
submitted on the required fonns will be considered incomplet~ and 
amnesty will be denied. 

2. Official Tax Amnesty forms are available by writing to: New Jersev 
Division of Taxation. Amnesty Headquarters. PO Box 445. Trenton. !\.J 
08646-0445 or by calling 1-800-781-8407. or Tax Fax at (609) 826-
4500. or inquiry on the internet at http:hvww.njtaxamnestv.com. 

3. The filing must be postmarked by midnight of the last day of the tax 
amnesty period or delivered to the Division of Taxation by midnight of 
the last day of the tax amnesty period. 
. 4. Notwithstanding (a) I above. if the taxpayer electing to panicipate 
m tax amnesty 1s unable to obtain or complete an official tax amnestv 
form or the necessary tax returns by the last day of the tax amnes~ 
pe~od. the taxpayer may submit a letter which will. for purposes of th~ 
filing date. be considered timely filed. That letter must include the 
following infonnation: 

i. The taxpayer"s name; 
ii . The taxpayer·s address: 
iii. The taxpayer's ID number. if known. or Social Securitv number: 
iv. The tax for which tax amnesty is being requested and its amount: 
v. The period for which tax amnesty is being requested: and 
vi . Payment of the tax in full. 
5. The letter. in lieu of the submission of appropriate tax amnesry 

forms and/or tax returns. must be received bv midnight of the last dav of 
the tax amnesty period, or postmarked by· that date . The tax amn~stv 
election will not be considered complete until all necessarv official ta~ 
returns have been signed and filed. Thus. the letter is to be· used onlv in 

such emergencies where tax amnesty forms and/or tax returns cannoi be 
obtained or completed prior to the final day of tax amnesty. The taxpayer 
must subrrut the necessary returns within 30 days of the ler.er's postmark: 
1f not. amnesty will be denied. Taxpayers should keep copies of the 



applicable forms and/or tax returns and proof of mailing or delivery in 
order to avoid rejection of the subsequent filing of the tax returns on the 
grounds that such official filing is not timely. 

(bl The taxpayer. in order to be eligible for any tax amnesty. must pay 
the tax within the period of tax amnesty. 

I. If the taxpayer does not know or cannot calculate the tax due. the 
taxpayer may approximate the amount of this tax liability and send 
payment for the approximation to the Division within the tax amnesty 
period. Any subsequent bill to the taxpayer for additional tax due will 
bear full penalty and interest charges plus an additional fi ve percent 
penalty which shall not be subject to waiver or abatement. It will not, 
however. affect the amount on which tax amnesty had previously been 
granted. 

(c) Notwithstanding (a ) above. an amnesty application may also be 
made electronically under the procedures and requirements described at 
www.njtaxamnesry.com. 

18 :39-1.4 Granting or denial of tax amnesty 
(a) Tax amnesty will be specifically granted or denied by the Division. 
(b ) A taxpayer will be denied tax amnesty if the tax amnesty forms 

and/or tax returns are not sufficiently complete for the Division to 
understand the period and tax for which amnesty is applied. 

(c) Tax amnesty will be denied with respect to taxes not eligible for 
tax amnesty ( for example, local propeny tax ). 

(d) A taxpayer will be denied tax amnesty for tax liabilities arising 
outside of the tax amnesty period in accordance with P.L. 2002. c.6. § la. 

(e) A taxpayer will be denied tax amnesty if the taxpayer is certified to 
be under criminal investigation or charge by the Anorney General or a 
county prosecutor. 

(f) A taxpayer will be denied tax amnesty for nonpayment or 
underpayment of tax. payment with a dishonored check or other improper 
forms of payment established by the Olvision. 

(g) A taxpayer will be denied tax amnesty for any other acts or 
failures to act which evidence that the taxpayer is not in compliance with 
these rules or the enabling legislation. 

18:39-1.5 Special rules 
(a) A taxpayer who is subject to wage garnishment. anachment. or 

seizure of propeny by the Division of Taxation may apply and receive tax 
amnesty provided the taxpayer complies with the terms of tax amnesty. 
L'pon full payment of all taxes due and the granting of tax amnesty. the 
Division will apply the payment in satisfaction of the applicable 
judgments and release any levies against real or personal propeny. 

(b) A corporation that has had its corporate charter voided may be 
granted tax amnesty providing it complies with the terms of tax amnesty . 
A corporate charter can only be reinstated upon filing all required returns . 
full payment of all taxes due. the payment of the reinstatement fee to the 
Division of Revenue. Business Servic~s Bureau, and approval of the 
Anorney General. Upon meeting these conditions. tax amnesty will be 
granted and the corporate chaner reinstated. 

( c J A taxpayer who has requested a conference with the Division of 
Taxation may be granted tax amnesty. This can be done provided the 
taxpayer sets forth the portions of the assessments for which amnesty is 
sought and withdraws them from the conference process. The portion. if 
any. on which tax amnesty is not sought nor granted will continue to be 
the subJect of the conference and the five percent penalty in P.L. 2002 . 
c.6. § I b shall apply to it. 

(d) A taxpayer who has filed a complaint with the ~ew Jersey Tax 
Court or who is pursuing an appeal before any other judicial tribunal may 
be considered for tax amnesty provided the taxpayer agrees to withdraw 
or otherwise cause the complaint or appeal to be dismissed with prejudice 
as to the amnesty eligible claims set forth in the complaint . The portion. 
if any. on which tax amnesty is not sought or granted will continue to be 
the subject of litigation and the five percent ·penalty in P.L. 2002 . c.6. § lb 
shall apply to it. 

(e) A taxpayer may receive partial tax amnesty on any eligible part of 
unpaid State tax . The balance of the liability remains subJect to penalty 
and interest at the rates applicable to the pre and post-amnesty periods. 
Full penalties and interest on the balance of the liability will be imposed 
by the Director. Division of Taxation. 

( f) A taxpayer currently under audit may be granted tax amnesrv for 
any eligible State tax as to any part of an assessment he has agree·d 10. 

The taxpayer must however. elect to be considered for tax amnesty for 
that part of the agreed liability. be eligible to receive it , and have it 
granted. 

(g) A taxpayer seeking amnesty for gross income tax liabilities must 
pay the liability and. in addition to the election to be considered. must 
submit a return on the ~J-1040 or any other form acceptable by the 
Director of the Division of Taxation. 

(h) A taxpayer can be denied amnesty for tax maners pending before 
the Conference and Appeals Branch or for tax maners pending before the 
Tax Court of New Jersey or other judicial body. Specific approval from 
the Director must be granted in order to receive amnesty for these 
situations. 

I 8:39- 1.6 Consequences of denial of tax amnesty 
(a) A taxpayer denied tax amnesty for a reason other than having been 

certified as under criminal investigation or charge will have his payments 
applied to other open tax accounts. · 

(bl If amnesty is denied because the taxpayer is under criminal 
investigation or charge as certified by the Anorney General or a county 
prosecutor. the tax returns and amounts remined will be returned 10 the 
taxpayer and the additional five percent penalty will not be assessed. 

18 : 39-1 . 7 Rights of taxpayer denied tax amnesty 
(a) A taxpayer denied tax amnesty for reasons other than being 

certified as under criminal investigation or charge can appeal the decision 
by sending a lener of disagreement within 30 days of the date of the 
notice denying tax amnesty. stating the basis of the disagreement. If the 
taxpayer is later found to be eligible for tax amnesty. the taxpayer can 
pay the applicable tax within 30 days from the date of a favorable 
decision. In cases where an unfavorable decision denying amnesty is 
returned in response to a timely filed letter of disagreement. a taxpayer 
may appeal to the Tax Court of New Jersey. pursuant to the provisions of 
S.J.S.A. 54:48-1 et seq. within 90 days of the date of the unfavorable 
decision. 

(b) The letter of disagreement should be addressed to : 
Sew Jersey Division_ of Taxation 
Amnesty Review 
PO Box 445 
Trenton. ~J 08646-0445 

18 :39-1.8 Overpayment of tax 
ta l Amounts submined in excess of any amounts due are to be credited 

against open tax accounts for the subject taxpayer when tax amnesty is 
applied for . A taxpayer can. however. apply for a refund of any penalty 
and interest paid in excess of the amount required by tax amnesty 
provided the taxpayer meets the following conditions : 

I. The tax liability. penalty. and/or interest was paid during the tax 
amnesty period: and 

2. The taxpayer is determined to be eligible for tax amnesty . 
(b) Refunds will not be issued with respect to any eligible State tax 

liabilittes for which tax amnesty has been granted. 
I . Consideration will be given to correcting errors made in a tax 

amnesty payment which occurs during the amnesty penod. Appropriate 
transfers to other tax accounts or refunds may be made during the 
amnesty period to remedy such errors . 

2. After the tax amnesty period. no such corrections. transfers . or 
refunds will be made. A payment submitted for tax amnesty by a taxpayer 
is an admission by the taxpayer that he owes the amount of tax for which 
amnesty is being requested. 

3. Refund procedures available for taxes paid under other than tax 
amnesty conditions are not available for tax amnesty payments 



EXAMPLE S1 

AGENCY ST A TEMENT OF IMMINENT PERIL 

The Division of Taxation is adopting N.J.A.C. 18:39-1 et seq. to establish the 

operating guidelines that the Division will use in the administration of the tax amnesty 

program and tax amnesty period. The law (P.L. 2002, c.6) provides that the Director of 

the Division of Taxation must designate an amnesty period not to exceed 60 days in 

duration ending not later than June 10, 2002. The designated Amnesty Period is April 15, 

2002 through June l 0, 2002. Tax amnesty will apply to tax returns due on or after 

January 1, 1996 and prior to January 1, 2002. Since regulations must be in place under 

P.L. 2002, c.6 in.order for the program to operate, adoption of these regulations must be 

done on an emergency basis. 

There is a second reason to implement the program as soon as possible. 

Whenever government implements an amnesty program, taxpayers tend to wait to take 

advantage of the opportunity. Thus, it is in the interest of the public to implement the 

program quickly in order to avoid any undue delay. 

The immediate adoption of these rules is essential to collect up to $150 million in 

delinquent net tax revenue for the General Fund of the State of New Jersey. The taxes 

collected during this amnesty program will be accounted for as Fiscal Year 2002 

revenues. Amnesty will enable the Division, through this voluntary program, to collect 



delinquent taxes and realize savings by avoiding lengthy, expensive litigation and other 

costly collection procedures. Failure to adopt the proposed rules could result in an 

inability to collect outstanding identified and unidentified State tax liabilities in Fiscal 

Year 2002. 



EXAMPLE S2 

GOVERNOR'S STATEMENT OF IMMINENT PERIL 
CERTIFICATION OF IMMINENT PERIL 

Robert K. Thompson, Director, Division of Taxation, has proposed pursuant to 

the imminent peril provisions of P.L. 1981 , c.27, an Emergency Rule with a Concurrent 

Proposal at N.J.A.C. 18 :39-1 et seq. The text of this Emergency Rule and Concurrent 

Proposal and the attached Statement of Imminent Peril, which includes a statement of 

reasons describing the imminent peril to collecting outstanding tax payments to satisfy 

the fundamental goals of reducing the tax burden on New Jersey state citizens while 

intensifying tax c_ompliance efforts, have been submitted for my review and concurren~e. 

I hereby concur with the findings of the Director of the Division of Taxation that 

an emergency exists warranting the above described Emergency Rule Adoption at 

N.J.A.C. 18 :39-1 et seq. 

Governor 

April 8, 2002 
Date 



EXAMPLE T 

DIVISION OF TAXATION 
Tax Amnesty 

(a) 

Adopted Concurrent New Rules: N.J.A.C. 18:39 
Proposed: \,fay 6. 2002 at 34 ~ .JR. I 739(a). 
Adopted: June I 0. 200:? by Robert K. Thompson. Director. D1\·ision 

of Ta.ution . 
Filed: June 10. 200:? as R.200:? d.213. "·itb i substantivt cban1e 

not requinng additional public notice and comment (see ~.J .A.C. 
I :30-6.3). 

Authority: ~.J .S.A. 54 :50-1 and P L. 2002 . c.6. 

Effecuve Dates : June 10. :?002 . Readopuon of Concurrent Sew 
Rules: 
July I. :?002. Change Lpon Adoption. 

Expiration Date: June I 0. 2007 . 

Summary of Public Comment and Agency Response : 
,o comments were received. 

S1.1mmary of Agency-Initiated Change: 
In emergency s1ruarioru where tax amnes~ forms and or tax rerums caMOl 

be obtained or completed prior to the final day of ta., amnesry. the concunen, 
proposed new rules at ~.J.A.C. I 8:39-1 .31al~ prO\tde a 30-da~ grace penod 
from the letter ' ; postmark for the ncces~ry returns ro be submitted. Due ro 
rhe size and complex,ry of certain returns. this 30-day grace penod may be 
difficult to meet Therefore. ·the grace pmod 1s being extended to 60 days 1n 
the rule as adopted. 

F tdual Standards Stattment 
A Federal standards ;taternent 1s not required becau~ the procedures for 

the tax amnesry arc not ;ubJc=tt to an~ Federal regulation and therefore. do not 
exceed Federal requirements and standards. 

full tHt of the adoption follows , add111on to proposal 1nd1cated 1n 
boldface with astensks •thus• : deletion from proposal indicated 1n 
brackets with astensks •(thus]•): 

CHAPTER 39 
TAX A~ESTY 

SL'BCHAPTER I. TAX A~ESTY 

18 : 39-1 . I Eligibi liry for tax amnesty 
(a) All eligible taxpayers with an outstanding ~ew Jersey State ax 

liabil ity reportable on any tax return due on or after January l. 1996 and 
prior to January I. 2002 are eligible for tax amnesty during the "tax 
amnesty period" designated by the Director of the Division of Taxation. 

(b) The designated tax amnesty period will begin \,tonday, April 15. 
2002 and end midnight Monday, June I 0. 2002. 

Example I : A taxpayer was issued a Sorice of Deficiency in June 2000 
for underpayment of corporation business tax for the calendar year 1999. 
The return was due prior to January I. 2002. The tax is eligible for 
remittance under the tax amnesty program. provided the taxpayer pays th~ 
amount of tax liability due during the amnesty period and signs the 
required pa~ment:waiver statement. 

Example 2: A taxpayer with a January 31 fiscal year fails to repon the 
gain on the sale of a capital asset that occurred in ~arch 200 I . The result 
of this failure is the underpayment of 1he axpayer·s corporation tax 
liability and imposition of penalty and interest charges for the 
insufficiency of corporation Wl installment payments. Even though the 
taxable event occurred prior to January I. 2002. the return was due after 
January I, 2002. Therefore the taxpayer is not eligible to receive amnesty 
on either the tax liability or the penalty and interest charged for the 
insufficient installment payment that would be due on the gain from the 
sale of the capital asset. 

Eumple 3: A vendor sold an automobile in January 2002. She failed 
10 remit the ~les tax in February of 2002. She is not eligible for tax 
amnesty since the due date of the sales Wt return occurs after January I. 
2002. The due date of any tax returns must be before January I . 2002 to 
be eligible for tax amnesty. 

( c J A taxpayer may elect to panicipate and be granted ax amnesty for 
any eligible tax which is payable to the Division of Taxation. Taxes not 
payable 10 the Dt\1s1on of Taxat_1on. such as. but not necessarily limned 
10. unemployment and disability taxes (payable to the Department of 
Labor). boxing taxes (payable to the State Athletic Conuruss1on1. and 
local propeny w (payable to municipal tax collectorsl. are nor ehgtble 
for tax amnesty. 

(d) All taxpayers owing State taxes for an eligible pcnod may rece1\e 
ta.~ amnesty unless taxpayers are under criminal 1n·.-estigat1on or charge 
for a State tax matter and that fact has been cenitied to the Division of 
Taxation by a county prosecutor or the Attorney General. 

1e1 Tax amnesty will not be granted with respect to taxes. penalties 
and or interest otherwise eligible for tax amnesty that ha\e been pa,d 
pnor to the commencement of the ta.~ amnesty pmod. 

( t) lf a taxpayer has paid a tax in full but still owes pen.airy and 
interest on that Wl. the outstanding liability for penalty and interest 1s 
eligible for tax amnesty. 

(g) Tax amnesty will be granted for penalty and interest only 1f the 
penalty and interest were assessed with respect to an amnesty eligible 
liability 

18 :39-1.1 Scope of amnesty 
(a, \\'hen tax amnesty is granted. all collection costs. c1\1l and 

criminal penalttes and all interest attributable to the tu and pcnod for 
which ta.~ amnesty has been granted will be waived. 

lbl Once tax amnesty 1s granted. all penalties and interest a.s defined 
by the State Tax L'nifonn Procedure La~·. '.'ii .JS.A 54 -'8-1 et seq .. or 
any other State tax la~ and any c,"il. adrrunistrat1\e or cnmm.al 
proceedings are barred relating 10 the designated ta.lt only. 

(~I If tax amnesty is not granted. the taxpayer 's obhgat1on to pay the 
full amount of the tax due with penalry. 1nteres1 and cost of collec11on. 1f 
any. will not ..-.a1\ed. 



(d) The waivers of interest and penalties and prohibition against 
prosecution apply only to those amounts of tax for which amnesty 1s 
requested and granted. 

( e) Penalties and interest will be imposed and proceedings will not be 
barred relating to any amount of tax later found to be due in excess of the 
tax amnesty pa)ment. 

(t) Once amnesty is granted and the full payment of the tax for which 
a request for amnesty has been made. the taxpayer relinquishes all rights 
to refund and of administrative and judicial appeal which have not run or 
otherwise expired. 

18 :39-1.3 Application for granting tax amnesty 
(a) To obtain tax amnesty, the Division of Taxation must receive from 

the taxpayer all required forms. and·or tax returns along with the full 
pa)ment for amnesty eligible taxes . Voice or electronic signatures will be 
recognized when submined according to Division procedures . 

I. The official forms of the Division of Taxation must be used. These 
include any forms or returns designed by the Division for use during the 
amnesty period and any regular New Jersey tax returns being filed under 
amnesty. Any information submitted for consideration for amnesty not 
submitted on the required forms will be considered incomplete and 
amnesty will be denied. 

2. Official Tax Amnesty forms are a,·ailable by writing to: New Jersey 
Division of Taxation. Amnesty Headquarters. PO Box 445. Trenton. 'SJ 
08646-0445 or by calling 1-800-781-8407, or Tax Fax at (609) 826-
4500, or inquiry on the Internet at hnp:' "\\'W'.\·. njtaxamnestv.com. 

3. The filing must be postmarked by midnight of the last day of the tax 
amnesty period or delivered to the Di,·ision of Taxation by midnight of 
the last day of the tax amnesty period. 

4. Notwithstanding (a) I above. if the taxpayer electing to participate 
in tax amnesty is unable to obtain or complete an official tax amnesty 
fonn or the necessary tax returns by the last day of the tax amnesty 
period. the taxpayer may submit a letter which will. for purposes of the 
filing date. be considered timely filed . That letter must include the 
following information: 

i. The taxpayer's name: 
ii . The taxpayer's address: 
iii . The taxpayer's ID number. if known. or Social Security number: 
iv. The tax for which tax amnesty is being requested and its amount: 
v. The period for which tax amnesty is being requested: and 
vi . Payment of the tax in full. 
5. The letter. in lieu of the submission of appropriate tax amnesty 

forms and/or tax returns . must be received by midnight of the last day of 
the tax amnesty period. or postmarked by that date. The tax amnesty 
election will not be considered complete until all necessary official tax 
returns have been signed and filed. Thus. the letter is to be used only in 
such emergencies where tax amnesty fonos and/or tax returns cannot be 
obtained or completed prior to the final day of tax amnesty. The taxpayer 
must submit the necessary returns within *(30) .. 60• days of the letter's 
postmark: if not. amnesty will be denied. Taxpayers should keep copies 
of the applicable forms and/or tax returns and proof of mailing or 
delivery in order to avoid rejection of the subsequent filing of the tax 
returns on the grounds that such official filing is not timely. 

(b) The taxpayer. in order to be eligible for any tax amnesry. must pay 
the tax within the period of tax amnesty.• 

I. If the taxpayer does not know or cannot calculate the tax due. the 
taxpayer may approximate the amount of this tax liability and send 
payment for the approximation to the Division within the tax amnesty 
period. Any subsequent bill to the taxpayer for additional tax due will 
bear full penalty and interest charges plus an additional five percent 
penalty which shall not be subject to waiver or abatement. It will not. 
however. affect the amount on which tax amnesty had pre,iously been 
granted. 

(c) Notwithstanding (a) above. an amnesty application may also be 
made electronically under the procedures and requirements described at 
\\Ww.njtaxamnestv.com. 

18 :39-1 .4 Granting or denial of tax amnesty 
(a) Tax amnesty will be specifically granted or denied by the Division. 
(b) A taxpayer will be denied tax amnesty if the tax amnesry forms 

and/or tax returns are not sufficiently complete for the Division to 
understand the period and tax for which amnesty is applied. 

(c ) Tax amnesty will be denied with respect to taxes not eligible for 
tax amnesty (for example. local property tax) . 

(d) A taxpayer will be denied tax amnesty for tax liabilities arising 
outside of the tax amnesty period in accordance with P.L. 2002 . c.6. §I a. 

(e) A taxpayer will be denied tax amnesty if the taxpayer is certified to 
be under criminal investigation or charge by the Anomey General or a 
county prosecutor. 

( f) A taxpayer wi II be denied tax amnesty for nonpa~ment or 
underpayment of tax. payment with a dishonored check or other improper 
forms of payment established by the Division. 

(g) A taxpayer will be denied tax amnesty for any other acts or 
failures to act which evidence that the taxpayer is not in compliance with 
these rules or the enabling legislation. 

18 :39-1 .5 Special rules 
(a) A taxpayer who is subject to wage garnishment. anachment . or 

seizure of property by the Division of Taxation may apply and receive tax 
amnesty provided the taxpayer complies with the terms of tax amnesty. 
l.:pon full payment of all taxes due and the granting of tax amnesty. the 
Di vi sion will apply the payment in satisfaction of the applicable 
judgments and release any levies against real or personal property. 

(b) A corporation that has had its corporate charter voided may be 
granted tax amnesty providing 1t complies with the terms of tax amnesty. 
A corporate charter can onl y be reinstated upon filing all required returns. 
full payment of all taxes due. the payment of the reinstatement fee to the 
Division of Revenue. Business Senices Bureau. and approval of the 
Attorney General. Upon meeting these conditions. tax amnesty will be 
granted and the corporate charter reinstated. 

(c) A taxpayer who has requested a conference with the Di,·ision of 
Taxation may be granted tax amnesty. This can be done provided the 
taxpayer sets forth the portions of the assessments for which amnesty is 
sought and withdraws them from the conference process. The portion. if 
any. on which tax amnesty is not sought nor granted will continue to be 
the subject of the conference and the five percent penalty in P.L. 2002. 
c.6. § I b shall apply to it . 

(d) A taxpayer who has filed a complaint with the New Jersey Tax 
Coun or who is pursuing an appeal before any other judicial tribunal may 
be considered for tax amnesty provided the taxpayer agrees to withdraw 
or othCT\\'·ise cause the complaint or appeal to be dismissed with prejudice 
as to the amnesty eligible claims set forth in the complaint. The portion. 
if any. on which tax amnesty is not sought or granted will continue to be 
the subject of litigation and the five percent penalty in P.L. 2002. c.6. ~ I b 
shall apply to it . 

(e) A taxpayer may receive partial tax amnesry on any eligible pan of 
unpaid State tax . The balance of the liability remains subject to penalty 
and interest at the rates applicable to the pre and post-amnesty periods . 
Full penalties and interest on the balance of the liabiliry will be imposed 
by the Director. Division of Taxation. 

(f) A taxpayer currently under audit may be granted tax amnesty for 
any eligible State tax as to any pan of an assessment he has agreed to . 
The taxpayer must however. elect to be considered for tax amnesty for 
that pan of the agreed liability, be eligible to receive it. and have it 
granted. 

(g) A taxpayer seeking amnesty for gross income tax liabilities must 
pay the liability and, in addition to the election to be considered. must 
submit a return on the ~J-1040 or any other form acceptable by the 
Director of the Division of Taxation. 

(h) A taxpayer can be denied amnesty for tax maners pending before 
the Conference and Appeals Branch or for tax maners pending before the 
Tax Coun of 1':ew Jersey or other judicial body. Specific appro\'al from 
the Director must be granted in order to recei,·e amnesty for these 
situations. 



18 :39-1.6 Consequences of denial of tax amnesty 
(a) A tax.payer denied tax amnesty for a reason other than having been 

certified as under criminal investigation or charge will have his payments 
applied to other open tax accounts. 

(b) If amnesty is denied because the taxpayer is under criminal 
investigation or charge as certified by the Attorney General or a county 
prosecutor. the tax returns and amounts remitted will be returned to the 
taxpayer and the additional five percent penalty will not be assessed. 

I 8:39-1.7 Rights of taxpayer denied tax amnesty 
(a) A taxpayer denied tax amnesty for reasons other than being 

certified as under criminal investigation or charge can appeal the decision 
by sending a letter of disagreement within 30 days of the date of the 
notice denying tax amnesty. stating the basis of the disagreement. If the 
taxpayer is later found to be eligible for ta:< amnesty. the taxpayer can 
pay the applicable tax within 30 days from the date of a favorable 
decision. In cases where an unfavorable decision denying amnesty is 
returned in response to a timely filed letter of disagreement. a taxpayer 
may appeal to the Tax Court of New Jersey, pursuant to the provisions of 
~.J .S.A. 54 :48-1 et seq . within 90 days of the date of the unfavorable 
decision. 

(b) The letter of disagreement should be addressed to: 
New Jersey Division of Taxation 
Amnesty Review 
PO Box. 445 
Trenton. NJ 08646-0445 

18 :39-1.8 Overpayment of tax 
(a) Amounts submitted in excess of any amounts due are to be credited , 

against open tax accounts for the subject taxpayer when tax amnesty is 
applied for . A taxpayer can. however. apply for a refund of any penalty 
and interest paid in excess of the amount required by tax amnesty 
provided the taxpayer meets the following conditions: 

I. The tax liability. penalty. and/or interest was paid dwing the tax 
amnesty period: and 

2. The taxpayer is determined to be eligible for tax amnesty. 
(b) Refunds will not be issued with respect to any eligible State tax. 

liabilities for which tax. amnesty has been granted. 
I . Consideration will be given to correcting errors made in a tax 

amnesty payment which occurs during the amnesty period. Appropriate 
transfers to other tax accounts or refunds may be made dwing the 
amnesty period to remedy such errors . 

2. After the tax amnesty period. no such corrections. transfers. or 
refunds will be made. A payment submitted for tax amnesty by a taxpayer 
is an admission by the taxpayer that he owes the amount of tax for which 
amnesty is being requested. 

3. Refund procedures available for taxes paid under other than tax. 
amnesty conditions are not available for tax amnesty payments. 



EXAMPLE U 

SPECIAL ADOPTION 
OTHER AGENCIES 

(a) 
NEW JERSEY ECONOMIC DEVELOPMENT 

AUTHORITY 
School Facilities Projects 
P .L. 2000, c. 72, Section 15 Grant Procedures 
Special Adopted New Rules: N.J.A.C. 19:32 
Adopted: June 29, 2001 by the New Jersey Economic Development 

Authority, Caren S. Franzini, Executive Director. 
Filed: June 29, 2001 as R.2001 d.263 . 
Authority: P.L. 2000, c. 72, §§ I 5 and 26b. 
Effective Date: June 29, 200 I. 
Expiration Date: June 29, 2002. 

Tab notice that. in compliance w;th the provisions of the Educational 
Facilities Construction and Financing Act, P.L. 2000, c.72, specifically §26b, 
the New Jersey Economic Development Authority promulgated rules 
implementin1 Section I.S of P.L. 2000, c.72 and codified the procedural 
requirements for obtaining gra!1U for school facil ities projecu by school 
districts. 

full tut of the adopted new rules follows: 

CHAPTER 32 
SCHOOL F ACil.lTIES PROJECTS 

P.L. 2000, C. 72, SECTION 1 S GRANT PROCEDURES 

SUBCHAPTER I. GENERAL PROVISIONS 

19:32-1 .1 Applicability and scope 
These rules are promulgated by the New Jersey Economic 

Development Authority (the "Authority") to implement Section 1 S of the 
Educational Facilities Construction and Financing Act. P.L. 2000, c. 72 
(N.J.S.A. 18A:7G-IS) (the "Act"). Section IS of the Act establishes a 
grant program to fund the State share of the final eligible costs of school 
facilities projects undertaken by school districts whose district aid 
percentage as defined in the Act is less than SS percent. These rules are 
adopted in order to provide the mechanism whereby school districts who 
are eligible to rece1ve grants from the Authority can receive such grants 
and to ensure that these grant funds are used properly by the school 
disa-icts. Any district applyina for a grant or having received a grant 
punuant to the Act shall at a minimum comply with the requirements of 
this chapter, as applicable. 

19:32-1 .2 Construction of rules 
. This c~ter shall be liberally construed to permit the Authority to 

discharge its statutory functions under the Act. 

19:32-1 .3 Definitions 
The following words and tmns, when used in this subchapter, shall 

have the following meanings unless the context clearly indicates 
otherwise. Words in the singular shall include the plural and words in the 
plural shall include the singular where the context so requires. Any 
rcf erenccs to panicular sections of the New Jersey Code Administrative 
(NJ.A.C.) shall be deemed to refer to any sections of the N.J.A.C. that 
amend or supersede sections of the N.J.A.C. indicated in this Agreement. 

.. Act" mans the Educational Facilities Construction and Financing 
Act. P.L. 2000, c.72, NJ.S.A. 18A:7G-1 et seq. 

"Agreement" means the grant agreement (and all attachments thereto) 
between the Authority and the district. 

"Approved costs" means costs of the school facilities project which are 
eligible to be paid from the proceeds of the grant and have been paid or 
shall be paid by the disa-ict. 

"Authority" means the New Jersey Economic Development Authority 
established pursuant to P.L. 1974, c.80 (N .J.S.A. 34:18-1 ct seq .) 

"Authority bonds" means bonds issued by the Authority pursuant to 
j\;.J .S.A. l8A:7G-14, proceeds of which may fund all or pan of the grant. 

"Authorized officer" means: 
I. With respect to the district, any person or persons authorized 

pursuant to a resolution of the governing body of the district to perfonn 
any act or execute any document relating to the grant and the grant 
agreement, including the school business administrator; and 

2. With respect to the Authority, any person or persons authorized to 
perform any act or execute any document relating to the grant and the 
grant agreement. 

"Bond counsel" means any lawyer or firm of lawyers nationally 
recognized in the field of municipal finance and satisfactory to the 
Authority. 

"Capital reserve account" means the account of the district established 
punuant to N.J.A.C. 6:23A-S. 

"Chan~e order" means a written order, directing or authorizing some 
change, m whatever degree to a design consultant contract or 
construction contract, including, but not limited to, an increase or 
decrease in the scope of work to be performed by the design consultant or 
the contractor, as the case may be, or an acceleration of time for the 
performance of such work, or a change in the sequence in which such 
work is being performed. 

"Checklist" means a form to be completed by the district at various 
milestones in the design and construction of the school facilities project 
prior to receiving certain disbursements of the grant. The district will 
submit the completed checklist to the OCA for review which will forward 
the information to the Authority for approval. There shall be a design 
phase checklist; a construction phase checklist; and a final completion 
checklist. The district may file a checklist electronically if such option is 
made available to the district by the Authority. The checklists may be 
revised by the Authority. 

"Ooseout" means the process by which the Authority determines that 
all applicable administrative actions and all required work have been 
completed by the district. 

"Code" means the "Internal Revenue Code of 1986, as amended," as 
the same may from time to time be amended and supplemented, including 
any regulations promulgated thereunder, any successor code thereto, and 
administrative and judicial interpretations thereof. 

"Commencement date" means the date on which a grant agreement has 
been fuJly executed by all the panics thereto and the district has 
delivered, to the satisfaction of the Authority, the documentation required 
by the grant agreement and N.J.A.C. 19:32-2.4. 

"Commissioner" means the Commissioner of the New Jersey 
Department of Education. 

"Completion date" means the date specified by the district for 
completion of the school facilities project which may be changed by the 
district upon notice to the Authority . 

"Construction contract" means an agreement between the district and 
the contractor 1ovemin1 the construction of all or a portion of a school 
facilities project and any documents attached thereto and amendments 
thereof. There may be one or more construction contracts for a school 
facilities project 

' '.Construction_ phase" means that phase of a school facilities project in 
which construcnon of the school facilities project is undertaken by a 
contractor or contracton. 

"Consultant" means a consultant. including a design consultant. 
engaaed by the district for a school facilities project providing 
professional services associated with research, development. design and 
construction administration, alteration, or renovation of real property, as 
well u incidental services that members of these professions and those in 
their employ may loaically or justifiably perfonn. A consultant may 
provide services includin1 studies, investigations, surveys, evaluations, 
consultations, planning, programmin&, conceptual designs, plans and 
specifications, cost estimates, construction management, inspections, 
shop drawing reviews, preparation of operating aoc maintenance 



EXAMPLE V 

SPECIAL ADOPTIONS 
HUMAN SERVICES 

(a) 
DIVISION OF MEDICAL ASSISTANCE ANO HEAL TH 

SERVICES 
New Jersey Care ... Special Medicaid Programs 
Ticket to Work 
Special Adopted and Concurrent Proposed 

Amendments: N.J.A.C. 10:72-4.1 and 4.5 
Special Adopted and Concurrent Proposed New 

Rules: N.J.A.C. 10:72-9. 
Special Amendmenl and New Rules Adop1cd and Concurren1 Proposed 

Amendmen1 and New Rules Aulhorized: December 26, 200 I by James 
W. Sm1lh, Jr., Acting Commiss1oner, Dcpanment of Human Semces. 

Filed: December 26, 2001 as R.2002 d .31. 

Authority: KJ.S .A. 30:4D-1 et seq ., as amended by P.L. 2000 c.116 . 

Calendar Reference: See Summary below for explanauon of 
exception to calendar requirement . 

Agency Conuol Number: 01-P-l 3. 
Concurrent Proposal Number: PR~ 2002-54. 

Effective Date: December 26, 200 I. 
Expiration Date: June 26, 2002 . 

Submit comments by March 23, 2002 to : 
Jean Cary, Administrative Practice Officer 
Division of Medical Assistance and Health Services 
PO Box 712, Mail Code #26 
Trenton, NJ 08625-0712 
Fax : (609) 588-7672 
Email : jcary@dhs state nj us 
Delivery: 6 Quakerbndgc Plau, Mcrccrvillc. NJ 08619 

These new rules were adopted in accordance w11h P.L. 2000, c.116, and 
became effective upon acceptance for tiling by the Office of Admin1stra11ve 
Law (sec N.J .S.A. 52 : l4B-4(c) as implemented by N.J.A .C. I :30-6.4). 

Concurrently, the provisions of these amendments and new rules arc being 
proposed for rcadoption in accordance with the nonnal rulcmaking 
requirements of the Administrative Procedure Act, N.J .S.A. 52 : I 4B-1 et seq . 
The readopted amendments and new rules w,II become effective upon 
acceptance for filing by the Office of Administrative Law (see N.J .A C. I :J0-
6.4(f) if tiled on or before the six months expiration date, in accordance with 
P.L 2000,c . l 16. 

The agency special adoption and concurrent proposal follows : 

Summary 
The Division of Medical Assistance and Health Services is adopting 

amendments to the rules contained 1n the New Jersey Care. Special 
Medicaid Programs chapter in order to implement the requirements of P L. 
2000, c.116, which authorized the Ticket to Work program in 1",;ew Jersey 
New Jersey enacted legislation to provide for this program 1n response to the 
Federal Ticket to Work and Work Incentives Improvement Act of 1999, 
enacted December 17, 1999, which provides states with opponunit1es to 
assist disabled individuals 10 obtain and/or maintain employment. 

The Ticket to Work program is designed to eliminate barriers to 
employment for individuals w,th disabiliucs . Often, such individuals want to 
enter, or remain in, the workforce as full time employees, but arc concerned 
about los1n1 eligibility for Medicaid and/or Medicare Pnvate health 
insurance is often either unavailable or prohibiuvcly expensive. Disabled 
individuals arc therefore placed 1n the position of havin1 to choose between 
health care and full employment. The 11.ew Jersey Medicaid program has been 
amended to provide assurance of health care for eligible disabled individuals, 
and to allow access to full employment for the working disabled . 

The Ticket to Work program allows clig1blc individuals to purchase 
Medicaid coverage when their earnings would othel'Wlsc disqualify them for 
Medicaid . The Medicaid coverage 1s provided either fee-for-service or 
through a managed care organization which has an est.abhshcd contract -.,th 

the 01-.·1sion. Eligible individuals are those 'A-'hO are between the ages of 16 
and 65, disabled and employed, and who have an earned income of up to 250 
percent of the Federal poverty level, and unearned income of up to I 00 
percent of the Federal poverty level. 

Premiums will be paid by those who are provided ,,_,,th health coverage 
under the Ticket to Work program. Eligible 1nd1v1duals w11h income of 150 
percent of the Federal poverty level or more will pay a monthly premium of 
S25 .00; eligible couples with an income of 150 percent of the Federal poverty 
level or more will pay a monthly premium of S50 00 

As the Depanment has provided a 60-day comment penod on this notice of 
proposal, this notice is exempted from the rulcmakmg calendar requirement, 
pursuant to N.J.A.C. I :J0-3 .3(a)5 . 

Social Impact 
Eligible individuals who are disabled and employed, between the ages of 

16 and 65, whose income is within the required limits, will be able to secure 
Medicaid coverage by pay,ng a premium, 1f their income 1s over a specilicd 
amount. or at no cost Many disabled individuals have needs for health care 
which, if unmet, effectively remove them from the workforce. Additionallv, 
concerns about loss of health coverage through Medicare and/or Med1ca;d 
often prevent disabled individuals from increasing their hours of work to full­
time emplo)mcnt. The assurance of Medicaid coverage at a small cost or no 
cost will provide suppon to these individuals as they remain in the workforce, 
or increase their hours of work . 

Economic Impact 
Those eligible individuals who have an income over I SO percent of the 

Federal poverty level will be required to pay a premium of S25 .00 per month 
for an individual and S50.00 per month for a couple Those with incomes 
under the limit will not be required to pay a premium. Eligible individuals, 
whether or not they arc required to pay a premium, ,.,II be able to access 
health care services c11her fee-for-service or through a managed care 
organization with which the Division has a contract. The cost of lhc health 
services will be paid by the Oiv1s1on. The amount budgeted for St.ate Fiscal 
Year 2002 (State and Federal funds combined) is approximately S3 million · 

Ftderal Standards Statement 
The Federal standards which apply to the Ticket to Work rules arc 

cont.aincd in 42 U.SC. §§1320b-18 and 1396a(a)(IO)(A)(ii)(XV). Ehg1blc 
individuals arc those who, but for earnings in excess of the limits established 
under 42 U.S.C. § I 396d(q)(2)(8), would be considered to be receiving 
supplemental security income. arc over 16 years of age but under the age of 
65, and whose assets, resources and earned and unearned income (or both) do 
not exceed such limitauons as the State may cst.abhsh. The St.ate has 
est.ablished the following standards for income, resources, ehgib1liry and 
contributions : 

I . Net earned income below 250 percent, and unearned income below I 00 
percent of the Federal poverty level for a family size of one or two, as 
applicable; 

2. Resources which do not exceed S20,000 for an ind1v1dual and S)0,000 
for a couple; 

l Eligibility as a disabled person in accordance with SSVSSDI disability 
standards, except that employment activity, earnings and substantial gainful 
act1v1ty shall not be considered in determining whether the md1v1dual meets 
the definition of d1sabilirv; and 

4. Optional premium ;cquircment. 
The State of New Jersey has complied 'A-ith the requirements established in 

Federal statute, and has established standards that arc not in excess of these 
requirements. 

Jobs Impact 
The amendment and new rules arc expected 10 have an impact on Jobs in 

1he State of New Jersey in that those disabled individuals who arc 
underemployed due to a concern about health coverage will now be able to be 
fully employed without fear of bein1 w,thoul coverage. W'hile the number of 
ind1,·iduals affected may be small, 1n terms of total numbers of employed 1n 
the State, the impact on those affected 1s expected to be significant 
Employment 1s a strong factor in maint.am1ng or achieving independence. and 
the removal of any bamer to employment enhances the workforce as a whole . 



. Agriculture Industry Impact 
The proposed amendments and new rules arc not expected to have an 

impact on the agriculture industry in New Jersey. 

Regulatory Flexibility Statement 
The proposed amendments and new rules have no impact on businesses in 

the State of New Jersey. The amendments and new rules govern ind ividuals 
and governmental entities in the process of determination of eligibility for a 
Medicaid program, Ticket to Work. 

Full tut of the special adoption and concurrent proposal follows 
(additions indicated in boldface thus; deletions indicated in brackets 
[thus]): 

10:72-4.1 Income eligibility limits 
(a)-(d) (No change.) 
(e) Effective with the first month o( coverage, earned income 

eligibility limits for participants in the Ticket to Work program shall 
be 250 percent or less of the Federal poverty level and unearned 
income 100 percent or less o( the Federal poverty level (see 42 U.S.C. 
§9902(2)), and as specified in N.J.A.C. 10:72-9.4. 

10:72-4.5 Resource eligibility 
(a)-(b) (No change.) 
(c) Effective with the first month of coverage, resource eligibility 

limits for participants in the Ticket to Work program shall be as 
specified in N.J.A.C. 10:72-9.5. 

SUBCHAPTER 9. TICKET TO WORK 

10:72-9.1 Purpose, scope and applicability 
(a) The purpose of this subchapter is to establish requirements to 

implement the Ticket to Work program in accordance with N.J.S.A. 
30:40-1 et seq., as amended by P.L. 2000, c.116, and in accordance 
with the Federal Ticket to Work and Work Incentives Improvement 
Act, Public Law 106-170 (113 Stat. 1860), and 42 U.S.C. 
§1396a(a)(10)(A)(ii)(XV). The purpose o( the Ticket to Work 
program is to provide an opportunity for disabled individuals who 
are employed to purchase Medicaid coverage when their earnings 
would otherwise disqualify them for Medicaid. 

(b) The rules apply to employed permanently disabled individuals 
residing in New Jersey who are between the ages o( 16 and 64 whose 
earned incomes are below 250 percent. and _unearned incomes below 
100 percent, of the Federal poverty level for an individual or a 
couple. These individuals may apply to purchase Medicaid coveraee 
(Medicaid buy-in) from the State of New Jersey, and shaU pay (or 
such coverage based on the standards contained in this subchapter. 

(c) Unless specifically excepted, all other requirements of this 
chapter shall apply to the Ticket to Work program. 

10:72-9.2 Definitions 
The followine words and terms, when used in this subchapter, 

shall have the followin1 meanings, unless the context clearly 
indicates otherwise. 

"Applicant" means any person who has made application for 
purposes of becoming a "qualified applicanL" 

"Commissioner" means the Commissioner of the Department o( 
Human Services. 

"Departmtnt" means the Department of Human Services. 
"Director" means the Director of the Division o( Medical 

Assistance and Health Services. 
"Division" means the ·Division o( Medical Assistance and Health 

Services. 
"Medicaid" means the New Jersey Medical Assistance and Health 

Services program. 
"Medical assistance" means payments made on behalf o( 

beneficiaries to providers for medical care and services. 
04 Net income" means both earned and unearned income after 

disregards are taken in accordance with this subchapter. 
"Provider" means any person, public or private institution, agency 

or business concern approved by the Division in accordance with 
N.J.A~C. 10:49, lawfully providing medical care, services, goods and 
supplies which are specified in this subchapter and holding, where 

applicable, a current valid license to provide such services or to 
dispense such goods or supplies. 

"Qualified applicant" means a person who is • resident of this 
State who meets the requirements contained in this subchapter. 

10:72-9.3 Non-financial eligibility for Ticket to Work 
(a) Permanently disabled employed individuals who are 16 years 

of age or over, but under 65 years of age. shall be eligible to 
participate in the Ticket to Work program. 

(b) Either the Social Security Administration or the Division's 
Disability Review Team may make the determination o( permanent 
disability. 

(c) The test of disability shall be identical to the SSl/SSDl 
disability test. except that employment activity, earnings and 
substantial gainful activity shall not be considered in determining 
whether the individual meets the definition o( disability. 

10:72-9.4 Income eligibility for Ticket to Work 
(a) The earned income o( a qualified applicant. after disregards, 

shall not exceed 250 percent o( the Federal poverty level for a family 
unit o( one or two, as applicable. 

(b) The unearned income of a qualified applicant. after 
disregards, shall not exceed 100 percent of the Federal poverty level 
for a f amity unit o( one or two, as applicable. 

(c) Countable income for Ticket to Work individuals shall be 
determined in accordance with the income rules found at N.J.A.C. 
10:71-5. All rules at N.J.A.C. 10:71-5 shall apply, with the following 
exceptions: 

I. The disregard of cost-of-living increasu in Social Security 
benefits provided for in N.J.A.C. 10:71-5.J(a)71 and ii shall not 
apply. 

2. The deeming of the income o( an alien's sponsor as provided 
for at N.J.A.C. 10:71-5.7 shall not apply. 

3. Wages paid by the U.S. Census Bureau for temporary 
employment related to Census 2000 activities shall not be counted as 
inco~e. 

4. Social Security Disability benefits and Railroad Disability 
benefits received by the individual on his or her own account shall 
not be counted as income. 

5. Nonrecurring lump sum income received by the household unit 
o( a disabled individual shaU f>e counted as income in the month 
received and any portion retained shall be counted as a resource in 
subsequent months. 

(d) A disabled individual shall have the value o( in-kind support 
and maintenance counted as unearned income in the following 
circumstances: 

I. A disabled adult, who would, in accordance with rules at 
N.J.A.C. 10:71-5.6(c)4, be determined to be ••living in the household 
o( another," shall be considered to have unearned income in the 
amount specified at N.J.A.C. I0:71-5.4(a)l2, less S20.00. The amount 
of income so assi1ned shall not be rebuttable by the applicant or 
beneficiary. 

2. Any disabled person other than those addressed in (d)I above. 
to whom food, clothine, or shelter is given or paid for by someone 
other than a spouse, parent. or minor child residing in the same 
household. shall be presumed to receive in-kind support and 
maintenance. The presumed value of the support and maintenance 
shall be the values specified at N.J.A.C. 10:71-5.4(a)l2. The 
presumed value so assigned may be rebutted in accordance with the 
provisions of N.J.A.C. 10:71-5.4(a)t2i. 

(e) In accordance with N.J.A.C. 10:71-5.5, the income or the 
spouse of a disabled individual shall be deemed to the disabled 
individual if they are residine in the same household. Income or the 
parent(s) o( a disabled child under the a1e o( 18 residing in the same 
household shall be deemed available to the child in determininc 
income elieibility for benefits under this chapter. No income shall be 
deemed to a disabled individual from a person who is a member o( a 
household unit of an elieible preenant woman or child under the 
provisions o( this chapter or a person who is in the budget unit o( an 
eligible AFDC-related Medically Needy case (including a case that is 
eli&ible pendine spend-down). 



I. If tht countable income (bdort income dttming) or tht 
disabled individual ucttds the Federal poverty level for one person, 

· ht or sht shall be ineligible for btntfits and income detming shall 
not apply. 

2. When income or a spouse is dttmed to a disabled individual, 
the total countablt income after dtemin& shall be compared to tht 
Ftdtral po,·trt)· level for two persons. 

3. In determining income eligibility or a child, the child's income 
after detmin& shall be compared to tht Ftderal poverty level for one 
person. 

4. When the income or a spouse shall be deemed to both a disabled 
individual and a blind or disabled child, the income shall be first 
dttmed to the disabled spouse. If the income (after deemin&) or the 
disabled spouse does not uceed the Federal poverty level, ht or sht 
shall be income-eli&ible and then shall be no income to bt deemed to 
tht blind or disabled child. Ir tht Federal poverty level is ncttdtd, 
tht disabled adult shall be income ineligible and the uctss income 
shall bt deemed to the blind or disabled child. 

S. When parental income shall be deemed to more than ont blind 
or disabled child, the dtemable income shall be divided equally 
amon1 such children. 

J0:72-9.5 Resourct eli&ibility for Ticket to Work 
(a) Qualified applicants for Ticket to Work shall mttt resourcH 

elieibility standards as defined in NJ.A.C. J 0:71-4 in order to bt 
tli&ible for benefits under this chapter. 

(b) In the determination of countable resources, N.J.A.C. J 0:71-
4.2 shall apply. 

(c) Eligibility shall not uist in any month in which tht countable 
resources of a Ticket to Work person ncteds the limits of 520,000 
for an individual and $30,000 for a couple. 

(d) The spouse-to-spoust and parent-to-child dttming of 
resources found at NJ.A.C. J0:71-4.6 shall apply to eligibility for 
Ticket to Work. In the detmin& of resources from one parent to a 
child, tht countable parental resources in ncess of the Medicaid 
Only resource limit for an individual shall bt dttmed to the blind or 
disabled child. Whtn the resources of two partnts shall bt dttmed to 
a child, the countable parental resources in excess of the Medicaid 
Only resource limit for a couple shall bt dttmed to the child. 

(t) In addition to those resources ncluded under N.J.A.C. J0:71-
4.4, funds in an IRA, 401 Kor other retirement accounts shall also bt 
ncluded. 

(f) The provisions at NJ.A.C. J0:71..C.6(() requirin& the deeming 
of resources of an alien's sponsor shall not apply. 

J0:72-9.6 Premium payments 
(a) An eli1ible individual with ntt income in ncess of I SO percent 

of tbt federal poverty level shall pay a premium of S2S.OO per 
month to the Division. 

(b) An elicible couple with net inco·me in nnss o( 1 SO pernnt o( 

the Federal poverty level shall pay a premium of SS0.00 per month 
to the Division. 

(c) Premium payments nquind shall be submitted each month 
to: 

Division of Medical Assistance and Health Strvicts 
Ticket to Work-Premiums 
PO 801 712, Mail Code #27 
Trenton, New Jersey 08625-0712 

(d) Participants shall bt billed in advance of the coverage month. 
f ailun to submit tht full contribution shall result in termination of 
coverace ror the month followin1 the covera1e month where tht 
premium has not bttn received by the Ticket to Work pro1ram. 

10:72-9.7 Services available throueh the Ticket to Work pro1ram 
Srrvicts available through the Ticket to Work pro1ram shall be 

provided by the Division throu1h its nistin& contracts with health 
maintenance orcanizations and fee-for-service providers. 

I 0:72-9.8 Application process 
(a) Applications shall bt obtained from. and returned to, tht 

county board of social ser,·icts in the applicant's county of rtsidtnct. 

I 

(b) Information can bt obtained from the Division or Disabilit)' 
Services by calling toll free l-888-28S-3036 or at tht addrtss below. 

Division on Disabilit,· Services 
OHS-Capital Place I 
PO 801 700, I st floor 
Trenton, NJ 08625-0700 



EXAMPLE W 

(b) 
DIVISION OF CONSUMER AFFAJRS 
STATE BOARD OF CHIROPRACTIC EXAMINERS 
Notice of Receipt of Petition for Rulemaking 
Animal Chiropractic 
Petitioner: Margaret~ - Dillon, DC. 

Take notice that on February 8, 2002. the New Jersey State Board of . 
Chiropractic Examiners received a petition for rulcmaking from the 
abo•,e petitioner requesting that the Board adopt a new rule governing 
animal chiropractic . 

The petitioner states that the Board has permitted the practice of 
chiropractic on animals by licensees since 1994 but has not included the 
definition of animal chiropractic in its rules. The petitioner believes that 
the inclusion of animal chiropractic in the rules will protect the public by 
ensuring that any person practicing this form of chiropractic in the State 
of New Jersey will be licensed. 

The f ult text of the petitioners· suggested new rule follows : 
The adjustment and/or manipulation of the aniculations of the 
spine and related structures of animals other than human is the 
practice of chiropractic on animals or animal chiropractic. 

ln accordance with ';'IJ.J.A.C. 1:30-4.2. the Board shall subsequently 
mail to the petitioner, and tile with the Office of Administrative Law, a 
notace of action on the petition. 



EXAMPLE X 

PERSONNEL 
(a) 

THE COMMISSIONER 
Notice of Action on Petition for Rulemaking 
Appeals, Discipline and Separations 
Taxpayer Complaints against Merit System 

EmployNS 
Petitioner: Larry S. Loigman. 
Authority: N.J.S.A. 52: 14B-4(0; N.J.A.C. l :30-4.2. 

Take notice that on April 12, 2002, the Commissioner of PersoMel 
(Commissioner) received a petition for rulemak.ing regarding taxpayer 
complaints. Specifically, petitioner requested that Title 4A of the New 
Jersey Administrative Code be amended to require that all merit system 
appointing authorities adopt a procedure providing for the accepting and 
processing of taxpayer complaints against public employees. Petitioner 
also asked that the rules be amended to provide that, in the absence of 
such procedures, or in case the appointing authority fails to follow such 
procedures, the Merit System Board shall have the authority to remove 
the appointing authority or order a salary disapproval. The Board would 
also have the authority to establish standards for the handling of 
complaints by appointing authorities and be required to remove an 
appointing authority that fails to con.ply with these standards. A notice 
acknowledging receipt of the petition and summarizing its contents was 
tiled with the Office of Administrative Law (OAL) on May 8, 2002 and 
appeared in the June 3, 2002 issue of the New Jersey Register (see 34 
N.J.R. l975(a)). 

The Commissioner certifies that the petition was duly considered 
pursuant to law, and, upon due deliberation, has determined that the 
Department should deny the petition, as no statutory authority exists for 
the amendments that petitioner suggests. The section that he cites, 
N.J.S.A. llA:10-l et seq., authorizes the Merit System Board or the 
Commissioner to disapprove and order the payment stopped of the salary 
of an individual employed in violation of the Civil Service Act. 
Additionally, any employees responsible for continuing to employ 
someone in vfolation of the Civil Service Act may be subject to a salary 
disapproval or payment of monies from their personal funds for improper 
expenditures. However, the authority possessed by the Board and 
Commissioner does not extend to taking corrective measures in instances 
that do not involve violations of the Civil Service Act. Likewise, the 
Board does not have the authority to promulgate or require the 
promulgation of procedures regarding taxpayer complaints lodged against 
one or more employees of a local unit. 

A copy of this public notice has been mailed to the petitioner. 



EXAMPLE Y 

OTHER AGENCIES 
(b) 

CASINO CONTROL COMMISSION 
Notice of Action on Petition for Rulemaking 
Accounting and Internal Controls; Division 

Inspections of Slot Machine Jackpots 
N.J.A.C. 19:45-1.400 
Petitioner: Division of Gaming Enforcement. 

Take ■odce chat on May 22, 200 I, the above-captioned petitioner 
filed a petition with the C&sino Control Commission ( .. Commission") 
requesting chat the Commission amend its rule to increase the amount of 
slot machine jackpot level at which the Division of Gaming Enforcement 
shall be required to conduct an inspection from the current figure of 
$35,000 to a new threshold of greater than $45,000. On June 12, 2001, 
Sands Hotel Casino filed a letter in support of the petition. A notice of 
acknowledpng receipt of the petition and summarizing its contents was 
published in the July 2, 2001, New Jersey Register at 33 N.J.R. 23Sl(b). 

Take f■rtller nodce chat the petition was considered by the 
Commission at its public meeting of July 18, 2001. Upon due 
deliberation, the Commission determined to publish the amendment in the 
New Jersey Register in the interest of obtaining public comment. The 
notice of proposal of this amendment is published elsewhere in this issue 
of the New Jersey Resister. 

A copy of this public notice has been mailed to the petitioner. 



EXAMPLE Z 

(a) 
CASINO CONTROL COMMISION 
Notice of Action on Petition for Rulemaking 
Rules of the Games 
Let's Get Wild Poker 
N.J.A.C. 19:40-1.2; 19:45-1.12; 19:46-1.13M, 1.17, 1.18 

and 1.19; and 19:47-24 
e,etitioners : Baily's Park Place, lnc. and Colorado Hold 'Em Ltd. 

Take notice that on February 14. 2002. the above petitioners tiled a 
petition with the Casino Control Commission (Commission) requesting 
that the Commission amend its rules to permit the use of a new table 
game known as .. Let's Get Wild Poker." A notice acknowledging receipt 
of the petition and summarizing its contents was published in the March 
18. 2002 '.'lew Jersey Register at 34 ~.J .R. 1285(a). 

Take further notice that this petition was considered by the 
Commission at its public meeting of April 10, 2002 . At that time. the 
Commission determined to refer the maner for further deliberation wuhin 
90 days. in order to finalize a ~otice of Proposal for the above game and 
review of the statistical analysis for the game by the Division of Gaming 
Enforcement prior to further action by the Commission. 

A copy of this public notice has been mailed to the petitioners. 



EXAMPLE AA 

LAW AND PUBLIC SAFETY 

(b) 
OFFICE OF THE ATTORNEY GENERAL 
Organization of the Department 
Adopted New Rules: N.J.A.C. 13:1E 
Adopted: June 4. 1002 by David Samson. Anomey General. 
Filed: June S. 2002 as R.2002 d.20 I. 

Authority: S .J.S .A. 52 : 148-3 and 52 : 17B-4 . 

Effective Date: June 5. 2002 . 
Expiration Date: June 5. 2007. 

These organazauonal rules are exempt from the notice and public comment 
requirements of the Admmisrra1i1.·e Procedure Act. ,1.S.A. S:? 148-1 et seq .. 
and are effective upon tiling with the Office of Admin1stnt1ve uw. pursuant 
to ,1.s.A. 52 : l4B-4<b). 

Full tut of the adoption follows : 

CHAPTER IE 
DEPART'1E~TOF LAW A~D PL'BLIC SAFETY 

SL'BCHAPTER l . ORGA~lZA no~ 
13 : 1 E-1 .1 Anorney General 

The Anorney General 1s the chief executive officer of the Department 
of Law and Public Safetv. The Anornev General is a consutut1onal 
officer who is appointed b~· the Governor ~·ith the advice and consent of 
the Senate 10 serve dwing the term of office of the Governor. The 
Anorney General funcuons as the sole legal advisor 10 State agencies and 
the chief law enforcement officer for crimmal maners. 

13 : I E-1 .2 D1vis1ons and offices within the Depanment 
(a, The Office of the Anorney General provides adrrunistrattve 

suppon to the Anomey General and coordinates the administratton of the 
di1,is1ons and agencies in the Department that are subject to the 
super\'ision of the Anomey General. The Office is responsible for 
establishing Depanmental policies and procedures and acts as liaison 
with the legislature. The Office of Government Integrity and the Office 

of Counter-Terrorism are also located in the Office of the A"omey 
General. The Office of Stale Police Affairs is also located in the Office of 
the Anomey General. The telephone number for the Office of the 
Anorney General Citizens Services is I 609 I 984-58:8 . 

(b) The Division of Law provides legal ad1,ice and representation to 
Stale officers. depanments. boards. bodies. comrrussaons and 
ins1rumentalit1es. The telephone nwnber for the Division of La"' 1s (6091 
984-3900. 

I c, The Division of Criminal Jusuce directs the enforcement and 
prosecution of criminal maners of the State. The Ol\1s1on Police Training 
Comn11ss1on sets 1he standards for and approves all aspects of police 
training and cenification. The Office of the State \1ed1cal Eurruner 
enforces the State Medical Examiner Act and supervises county medical 
e:ununers. The telephone nwnber of the Di,1s1on of Criminal Justice 1s 
(609) 984-6500. 

tdl The Division of State Police has general law enforcement 
junsdiction throughout the State. Staie Pohce pro\'ide primary law 
enforcement in municipalities that do not have their O\olr1l police force . 
State Police pro,..,de Statewide enforcement of motor vehicle. cnrrunal. 
marine and alcoholic beverage control laws. The Di,ision regulates the 
business of private detectives and the operation of motor vehicle race 
tracks. The Office of Emergency \1anagement operates under the 
direction of the Governor and the State Director of Emergency 
Management. who is the Superintendent of State Police. The telephone 
number of the Division of State Police is ·,6091 88:-:000. 

(e) The Division of Gaming Enforcement in,estigates all applications 
for casino or casino-related licenses. cendicates and permits. The 
Division also re\'iews and audits casino operations. pro,ides the Casino 
Control Commission with information necessary for the Comrmssion ·s 
enforcement proceedings and prosecutes cnminal violations of the Casino 
Control Act and ,iolations of casino regulattons . The State .-\thlet1c 
Control Board regulates bo:ung and other combative sports . The 
telephone number of the Dl\is1on of Gaming Enforcement 1s 1609) :9:. 
9394. 

It) The Division of Alcoholic 8e1,crage Control supervises and 
regulates the manufacture. distribution and sale of alcoholic beverages. 
The telephone number of the Division of Alcoholic Beverage Control 1s 
(609 ,1633-6078. 

(g) The Division of the ·!'le"'· Jersey Racing Comm1ss1on has 
Junsdiction over thoroughbred and harness racing tracks and has the 
authority to regulate racing and licensing of all persons engaged an the 
racing industry. The telephone number of the O1\is1on of the ~ew Jersey 
Racing Commission is (609) :92-0613 . 

lh) The Division on Ci\'il Rights enforces the ~ew Jersey Law Against 
Discrimination and is empowered to pre,ent and elirrunate unlawful 
discrimination in employment. housing and places of public 
acco~tion. The Director of the Division is empo"'ered to order 
remedial action and award damages to successful claimants . The 
telephone nwnber of the Division on Ci,il Rights 1s 1609) :9:4605 . 

Ii) The Oi,is1on of Consumer Affairs administers and enforces the 
Consumer Affairs Act of 197 I and other laws related to consumer 
protection. The Bureau of Secwities enforces State law concerning the 
registration and sale of securities and the licensing of brokers . The Office 
of Weights and \1easures enforces State laws concerning packagmg and 
weighing of commodities and the cenification of scales and other 
delivery mechanisms. The Legalized Games of Chance Control 
Commission supervises the administration of the Bingo licensing law. 
the Raffles licensing Law and the Amusement Games licensing La'4 
The Division also includes professional boards that license and regulate 
professions and occupations . The telephone number of the Division of 
Consumer Affairs is (Q73 l 5°"'-6:?00. 

(j) The Office of Highway Traffic Safety IS responsible for 
establishing a Statewide highway traffic safety program and for 
coordinaung State and local efforts to reduce h1ghwa~· deaths and 
injunes. The telephone number of the Office of Hig.h'4a~ Traffic Safety ,s 
1609) 633-9300. 



(k I The Division of Elections oversees mandated voter registration 
agencies in the State and reports to the Federal Elections Commission. 
The Division of Elections is the filing office for nomination petitions for 
Federal and State elective offices and certifies all such candidates to the 
21 county clerks for placement on the primary and general election 
ballots. The Division is the repository for counties ' vote totals and 
prepares the certifications of the general election results for the Board of 
State Canvassers . The Division acts as liaison to the United States Census 
Bureau regarding election district maps that are prepared by the county 
boards of election. The Division administers the regulatory authority of 
the Anomey General regarding voter registration. absentee ballots. 
election district maps and polling place accessibility . The telephone 
number of the Division of Elections is (609) 292-3760. 

(I) The Boat Regulation Commission promulgates rules concerning the 
operation. equipment and safety of vessels on the waters of the State. 
Administrative support to the Commission is provided by the Division of 
State Police \,1arine Senices Unit. 

(m) The Commission to Deter Criminal Activity educates the general 
public regarding the State's criminal laws and the consequences of 
commining criminal acts in the State. The Commission provides funding 
for crime prevention and deterrence advertising campaigns directed to 
juveniles and adults. Administrative support to the Commission is 
provided by the Office of the Anorney General. 

13 : lE-l .3 Otheragencies 
(a) The following agencies are allocated to the Department of Law 

and Public Safety. but are not subject to the supervision of the Anorney 
General : 

I . The Human Relations Council develops policy proposals for the 
State and assists with coordinating efforts to promote prejudice reduction 
and prevention and deter crimes based upon the victim · s race. color, 
religion. national origin. sexual orientation, ethnicity. gender or physical 
or cognitive disability: 

2. The Executive Commission on Ethical Standards initiates. receives. 
hears and reviews complaints regarding violations of the New Jersey 
Conflicts of lnterest Law. The Commission also reviews and approves 
codes of ethics issued by executive branch agencies and is responsible for 
enforcing sections of the Casino Control Act concerning pre-employment 
interests and post-employment restrictions on members of the Casino 
Control Commission and employees of the Division of Gaming 
Enforcement; 

3. The Election Law Enforcement Commission enforces the ~ew 
Jersey Campaign Expenditures and Reporting Law: 

4. The Victims of Crime Compensation Board administers the 
Criminal Injuries Compensation Act. The Board provides Statewide 
victim-witness assistance programs and information and conducts a 
victim counseling service: and 

5. The Juvenile Justice Commission is responsible for the management 
and operation of all State facilities and programs for juveniles involved in 
the juvenile justice system. adopts a Statewide Master Plan for effective 
provision of juvenile justice sen ices and sanctions at the State. county 
and local level. administers the State. Community Partnership Grant 
Program. establishes county youth services commissions to implement 
the Partnership. and adopts standards for county juvenile detention 
facilities and programs. 



EXAMPLE BB 

(b) 
DIVISION OF HEAL TH CARE SYSTEMS ANALYSIS 
CERTIFICATE OF NEED AND ACUTE CARE 

LICENSURE 
Notice of Invitation for Certificate of Need 

Applications for Certain Pediatric Intensive Care 
Units 
Takt notict that. in accordance with N.J .S.A. :!6:2H-7. N.J .A.C. 

8:4JG-22 . I 3 through 22.22. and N.J .A.C. 8:33-4.1. the Department of 
Health and Senior SCTV1ces (Department) hereby publishes notice that it 
will be inviting certificate of need applications on a full review basis for 
pediatric intensive care units that are located within any of the State's 
licensed Level I and Level II trawna centers that currently are not 
licensed for this bed category nor licensed or eligible for licensure as a 
Children's Hospital. Eligible applicants include Morristown Memorial 
Hospital. Atlantic City Medical Center-City Division. and Capital 
Health Systems-Helene Fuld.. Such trauma centers may apply for a 
maximum of six pediatric intensive care beds. Certificate of need 
applications for the establishment of pediatric intensive care beds and 
services will be accepted for processing as follows : 

Certificate of need applications shall be filed in accordance with the 
Certificate of l'ieed Application vid Review Process. ~.J .A.C. 8:33 . and 
shall be in compliance with statutory requirements identified at ~.J .S.A. 
26 :2H-8 and all applicable plaMing and licensing rules and regulations. 

In accordance with S.J.A.C. 8:33-1.2(d). certificate of need 
applications shall be reviewed for conformity with the rules in effect on 
the date the certificate of need application is deemed complete for 
processing. 

Applications shall not be accepted for the addition of pediatric 
intensive care beds at facilities currently licensed for this bed category. 

Geoiraphic areas to be sen·ed: Statewide. 

Datt application is dut: July I. 2002. 

Datt compltttntss rtvitw decision issued: August 15. 2002. 

Datt State Health Planninc Board scheduled to rtvitw applications 
and submit recommendations to tht Commissioner: On or before 
Sovember 13. 2002 . 

Application forms may be requested from and must be tiled with the 
following: 

John A. Calabria. Director 
Certificate of ~eed and Acute Care Licensure Program 
~ew Jersey Department of Health and Senior Services 
PO Box 360, Room 403 
Trenton. ~ew Jersey 08625-0360 
(609) 292-8773 



EXAMPLE CC 

HUMAN SERVICES 

(a) 
OFFICE FOR PREVENTION OF MENTAL 

RETARDATION AND DEVELOPMENTAL 
DISABILITIES 

Notice of Available Grant Funds 
Prevention of Developmental Disabilities Public 

Education Program 
Take notice that, in compliance with P.L. 1987. c.5 and P.L. 2000. 

c.82 that supplement Title 52 of the Revised Statutes. the Department of 
Human Services anticipates the following availability of funds : 

A. ~ame or the 1rant pro1ram that has funds anilable: Prevention 
of Developmental Disabilities Public Education Program (FY 
2003). 

8. Purpose for which the 1rant program funds shall be used: The 
Department of Human Semces. Office for Prevention of Mental 
Retardation and Developmental Disabilities anticipates the 
availability of State funds specific to the goal of public education 
and infonnation relative to the prevention of mental retardation and 
other developmental disabilities . The intent of this program is to 
increase the public and professional awareness that some causes of 
developmental disabilities may be prevented. and to modify 
conditions of life. professional practices. or personal behaviors in 
such a way as to reduce the risk. and hence the incidence. of various 
kinds of mental and physical disabilities originating in early life. 

Prevention education programs must address issues that are 
associated with increased risks of sustaining a developmental 
disability in one of three periods of childhood: 

(1) Binh throuah 11e five prevention education: may address 
such issues as newborn screening. lead poisoning prevention. 
nutritional factors. imrnunizauons. socioeconomic related 
issues. injw-y prevention. family plaMing, household safety. 
infant,child car seats. adolescent parents' education and1or 
other related issues: 

(2) Sil throuch ace 12 prevention education: may address 
such issues as improved access to health care. nutritional 
factors. dental health. scat belts and helmet use with bicycles 
and other spons equipment. health education in primary 
school. child safety. inJury prevention and'or other related 
issues: 

(3) Thinttn tbroueh ace 18 pre~·ention education: may 
address pregnancy prevention and family planning, Fetal 
Alcohol Syndrome prevention education. genetics. child 
devclopmern. parenting. nutrition (including importance of 
folic acid). safety and injury prevention. seat belt and bike 
helmet use and all of the issues contained in birth to five. 

C. Amount or money in tbe arant proaram: A maximum of 550.000 
will be awarded to support approximately six grants. Grants may be 
renewed for up to rwo years ( for a total of three years). dependent 
upon the availability of funding and the performance of the grantee. 
Funds will decrease in the second and third years of the program by 
approximately 20 percent each year. 

Contracts may also be awarded for a one or rwo-year period. 
dependent upon the ava1labiliry of funds. the ability of the provider 
agency to complete the prevention education program in a shoner 
period of time, and the recommendation of the Review Comminee. 



D. ~1ulti-year contract requirements: Provider agencies with multi­
year contracts may not earn more than a one-year ( 12-month) pro 
rata amount of a multi-year contract ceiling during a given l 2 
month period of the contract tenn. Carry-forward of funds . not 
exceeding 15 percent of the yearly total from the previous 12-month 
period of the multi-year contract. may be granted. All carry-forward 
of funds will require wrinen prior approval from the Office of 
Prevention. Cnexpended funds at the end of a multi-year contract 
may not be carried forward to a successor contract. 

If a provider agency is awarded a multi-year contract. an audit 
per Policy Circular P7.06. Single Audit and a fiscal-year end report 
on an organization-wide basis will be required annually. 

Provider agencies that are awarded a multi-year contract shall 
receive equitable treatment from the Office for Prevention with 
regard to all required funding increases or decreases consistent with 
one year contracts. The fact that a provider agency has a multi-year 
contract shall not be used as rationale to penalize a provider agency 
if additional funding becomes available for contract services or for 
cost of living adjustments (COLAsJ. Similarly. if there is a 
reduction in funding. a pro-.ider agency with a multi-year contract 
shall be as vulnerable to any necessary contract reductions as a 
provider agency with a one-year contract. 

Any subsequent fiscal adjustments (COLAs. loss of Federal 
dollars. etc .) to a multi-year contract shall be applicable only to the 
funding in the original allocation year. prior to any carry forward 
action. Funds that have been carried forward to subsequent years of 
a multi-year contract shall not be use~ as a basis for adjustment(s). 

E. Groups or entities (citizens. countitt. municipalities of a certain 
class, etc.) which may apply for the grant program: Agencies 
must be New Jersey based organizations. or corporate bodies: non­
profit (registered with the State of t--;ew Jersey as a 501-3(c) 
agency) or public entities. which have demonstrated the capacity to 
carry out the proposed project. 

Public agencies shall not be awarded multi-year contracts 
because of restrictions in the ~cw Jersey Local Public Contracts 
Law ~ .JS.A. 40A : 11-15) which prohibits local public agencies 
from entering into a contract for a term longer than 12 months. 

F. Qualifications needed by applicant to be considered for the 
grant program: Agencies must have demonstrated experience in 
designing. implementing. and evaluating public education 
prevention projects . Agencies must demonstrate the ability to 
contribute financially to the program by the second year of the 
multi-year contract. 

All applicants that are applying for support for a multi-year 
contract must: 

I . Demonstrate the ability to contribute financially to the 
program after the first year of funding: 

2. Submit a proposal chac delineates all proposed activities. 
timelines. cooperative agreements (Annex A). and proposed 
budget for the multi-year period ( Annex 8 ): 

3. Include a description of evaluation plans in the proposal that 
assess the effectiveness of the program both in terms of 
process and outcome. In the final year of funding. a rrunimum 
of 20 percent of the budget muse be dedicated to evaluation: 

4. If programs are to be delivered in schools. leners of 
agreement from che school distnct must be included with the 
application: and • 

5. Demonstrate plans to maintain the program at the conclusion 
of the funding cycle. 

G. Procedure for eligible organizations to apply for grant funds: 
Proposal packages may be requested from: 

Deborah E. Cohen. Director 
Office for Prevention of \1ental Retardation 

and Developmental Disabilities 
Depanment of Human Services 
PO Box 700 
Trenton. ~ew Jersey 08625-0700 
609-984-3351 

Proposal packages may also be obtained from the 
Department of Human Services website at http://www.state.nj. 
us/humanservices. 

A pre-application meeting will be held on Tuesday. June 18. 
2002. at 10:00 A.M. at the Stark and Stark Community Room. 993 
Lenox Avenue. Building 2. Lawrenceville. New Jersey. This 
meeting is not mandatory, but prospective applicants who have not 
previously rece1 ved a grant from the Otlice for Prevention are 
encouraged to anend. Please notify the Office for Prevention 
regarding your intention to anend the meeting and/or to obtain 
directions by calling 609-964-3351 or email hilda.mitchell@,dhs. 

. state.nj .us. 

H. Address of division. office or official recehing application: 
Same as G above. 

I. Deadline by which applications must be submitted to the office: 
An original and six proposals must be submined br 5:00 P.M. on 
October 4. 2002 . Applications received after the deadline will be 
ineligible for consideration unless they are postmarked no later than 
5:00 P.~ . on October 4. 2002 by the Cnited States Postal Service or 
by an ovemight'express mail delivery service. 

J. Date by which applicants shall be notified whether they wiU 
receive funds under the era.nt proiram: Applicants shall receive 
notice of approval or disapproval by December 16. :002 . 



EXAMPLE DD 

Pubffc Employment Relations Commission -
Proposed Rule Adoption 

The Puhlic Employment Relations Commission has proposed new rules ec;tahfo,h­
ing fees for filin¥ anJ r,rnccssing inlcrcst arhilratiun petitions and for appealing interc,t 
arb11ration awanJs: N J.A.C. 19: 16-1 .1 ct seq. The prnf'('l,cd rules appear in the Apnl I. 
I 996 edition of the Ntw ltr.ttY Rtgisttr. P:inics may suhmit wrmcn comments on or 
t,cforc May I. I 99t, to Puhlic Emr,loymcnt Rd at ions Commission . CN 429. Trenton. 
NJ OR615-04~Q. 

A l..'.11py 11f the prt,pc1~d rules may t,c ohtaincd hy mailing a rc4ucst ancJ :i S2 check 
ra~ahlc t<• the State of New Jcr.iey to 1.:over the 1:ost of 1.:opy1ng (N.J .S.A. 47 : I A-1l to: 
ruhli"· F.mpl<1ymcnt Relations Commission au: Proposcu Ruic Auoption . CN 419 . 
Trcntnn. N J. ORf.25-0419. Copies of the prop(lscd rules have hccn rosted and arc avail­
ahlc for inc;pcctiun in the lohhy of the Cummissinn ·s olfo.:c at 49~ West Stale Street 1n 
Trcnlon. 



EXAMPLE EE 

NEW JERSEY ADMINISTRATIVE CODE FORMAT 

TITLE 1 
CHAPTER 30 
SUBCHAPTER 4 

OFFICE OF ADMINISTRATIVE LAW 
RULES FOR AGENCY RULEMAKING 
PETITION FOR RULEMAKING 

1 :30-4.1 Section heading 

(a) Subsection text 

1. Paragraph text 

i. Subparagraph text 

Title N.J.A~.c., r3 I0-4.1(a)1i 

Chapte~ 
Subchapter 
Section _______ _ 

Subsection -Paragraph ____ _ 
Subparagraph ____ _ 

Citation Form 



EXAMPLE FF 

CHAPTER 21 

CREDIT UNIONS 

Authority 

~.J .S.A. 17:1-8. l, L7: l-15(e) and 17: 13-79 et seq . 

Source and Etrective Date 

R.2002 d.209. effective June 10. 2002. 
See : 34 N.J .R. 816(a). 34 N.J.R. 231 l(a) . 

Chapter Expiration Date 

Chapter 21. Credit L'nions. expires on June 10. 2007. 

Chapter Historical Note 

Chapter 21. Credit Unions, became effective with Subchapter _ l. 
Implementation of the Credit L'nion Law. adopted as R.1979 d.)4. 
effective February 8. 1979. See: 10 '.'U.R. 527(c). 11 N.J .R. l 17(c). 
Section 3:21 - 1.8. Loan interest rate. was adopted as R.1980 d.207. 
effective May 12. 1980. See: 12 N.J .R. 303(a). Section 3:21-1.8 was 
amended by R.1981 d.12. effective January 13. 1981. See: 13 N.J .R. 
62(e). 

Subchapter : . Credit Union Parity. was adopted as R.1981 d.414. 
effective ~ovember 2. 1981. Sec: 13 S.1.R. 552(b), 13 N.J.R. 754(b) . 

Pursuant to Executive Order No. 66( 1978), Subchapter I. Implemen­
tation of the Credit Union Law. expired on February 8. 1984, and 
Subchapter 2. Credit L'nion Parity. expired on November 2. 1986. 

A new Chapter 2 l. Credit Unions. became effective With Subchapter 
2. Credit Union Parity. adopted as R. l 987 d.93. effective February 2, 
1987. See : 18 '.'U.R. 2237(a). 19 N.J .R. 289(b) . 

Pursuant to Execuuve Order No. 66( 1978 ). Chapter 21. Credit 
L'nions. was readopted as R.1992 d.9!. effective Janua.ry 24. 199Z. See: 
23 N.J .R. 3686(b). 24 N.J.R. 580(b). 

Subchaptcr I. Low-Income Credit L' nions. was adopted as R. Im 
d.7.i. effective Februarv 18. 1992. See: 23 N.J .R. 2905(al. 23 N.J.R. 
3196(a). 24 :'U.R. 3(a1.' 24 N.J .R. 580(c) . 

Pursuant to Executive Order No. 66( 1978 ). Chapter 2 l . Credit 
tJn,ons. was readopted a.s R.1997 d.83 . effective January 24. l(lq7_ See : 
28 ~.J .R. 5 l!J(al. 29 N.J .R. 5~8(a) . 

Subchapter J . Branching by a State Chartered Credit Union. was 
adopted as R.2000 d .1611. effecuve ApnJ 17. WOO. See: 32 N.J .R. 
1.iJ(A). 32 N.J .R. 1375(a1. 

Chapter 21. Credit Cmons. was readopted as R.2002 d.209. effecuvc 
June 10. 2002. As a part of R.2002 d.209. Subchapter 4. Credit L'nion 
\fergers. was adopted as new rules. effective July 1. 2002. See : Source 
and Effective Date. See. also. section annotations. 

CHAPTER TABLE or CONTE:vTS 

SLBCHAPTER l. LOW-lNCOME CREDIT LNlONS 
3:21-1.1 
3:21-1.2 
3:21-1.3 

J:21-1.~ 
3:21-15 
3:21-1.6 

Definitions 
Application for de~ignation as a low-income credit union 
Concurrence of the appropriate Regional Otrector of the 

'.'ICL'A 
Publicauon and effective date of des1gnat1on 
Removal of designation 
E:<amination fees for UCU's 

SL'BCHAPTER ~. CREDIT L~ION PARITY 

SCBCHAPTER 3. BRANCHl~G BY A STA TE 
CHARTERED CREDlT t.J~lO:'l 

3:21-3. l 
3:21-3.2 
3:21-3.3 
3:21-3.4 
3:21-3.5 
3:21-3 .6 
3:21-3 .7 
3:21-3 .8 

Purpose and scope 
Definitions 
Power to establish branches 
Content of branch applications of credit unions 
Criteria to establish a branch 
Conditions to remain in good standing to operate a branch 
Revocation or denial of authority to operate .:i branch 
Discontinuance of a branch 

St.JBCHAPTER 4. CREDlT UNIO~ MERGERS 
3:21-U Merger standards 

SUBCHAPTER l. LOW-INCOME CRED[T 
UNIONS 

J:21-1.1 Definitions 

The following words and terms. as used in this subchap­

ter, shall have the following meanings. unless the context 

clearly indicates otherwise: 

"·Applicant .. means an applicant for designation as a low­

income credit union. 

·'Commissioner" means the Commissioner of the :---;c;:w 

Jersey Department of Banking and Insurance. 

"Credit union'' means a State-chartered credit union or 

an entity which has submitted an application for a State 

charter for a credit union. 

" Low-income credit union " or ' ·UCL ... means a credit 

union which has been designated a low-income credit union 

pursuant to this subchapter. 

" Low-income members"' or "low-income residents" means 

those members or residents: 

l. Whose annual income falls at or below the lower 

level standard of living classification as established by the 

Bureau of Labor Statistics and as updated by the Employ­

ment Training Administration of the L' .S . Department of 
Labor; 

2. Who are residents of a public housing project who 

qualify for such residency because of low income: : 

3. Who qualify as recipients in a community actton 

program: or 

4. Who are enrolled as full-time or part-time stud!!nts 

in a college, university. high school. or vocational school. 

.. NCL'A " means the National Credit L"nion Administra-
3:21-~. I Credit union panty with Federally chartered credit unions tion. 



EXAMPLE GG 

.iA;2-2.8 Appeals to Merit System Board 

(a) An appeal from a Final ;\;otice of Disciplinary Action 
must be filed within 10 days of receipt of the '.\'.otice by the 
employee. Receipt of the :\'otice on a different date by the 
employee·s attorney or union representati,e shall not affect 
this appc:al period . 

( b) If the appointing authori~· fails to provide the em­
ployee with a Final :\'otice of Disciplinary Action. an appeal 
may be made directly to the Board within a reasonable time. 

( c) The appeal shall be substantially similar in format to 
the \iajor Disciplinary Appeal Form ilJustrated in the sub-. 
chapter Appendix. incorporated herein by reference. and 
the employee shall provide a copy of the appeal to the 
appointing authority. The employee shall attach to the 
appeal a copy of the Preliminary ~otice of Disciplinary 
Action and. unless (b) above is applicable. the Final ~otice 
of Disciplinary Action. The appeal shall also include the 
following information: 

J. The name. title. mailing address and telephone 
number of the appointing authority rc:presentative to 
whom the notices were pro·rided: 

2. The employee·s name. mailing address and tele­
phone number: and 

3. The action that is being appealed: 

(d) The employee should also include a statement of the 
reason( s) for the appc:al and the requested relief. 

(e) Failure of an employee to provide the information 
specified in ( c) above shall not result in dismissal of the 
appeal. but shall delay processing of the appeal until the 
required information is pro,ided. and may result in a re­
duced back pay award pursuant to ~.J.A.C. 4A:1-2.IO(d)4. 

Amended b, R.1995 d.Jlh. eff~cti,..e Aueust 7. 1945 . 
See : : 7 7'.iR. 1~37(b). :: ~.J .R. :&'<4f~J. 

In (a). added the provi!'>1on go1.~rning receipt of nu11ce t,~ the 
emplO;iee·s anorney or union representa111.e . 
Amended b~ R. I 99~ d.51.'(. effective ~ovemher : . I IN~. 
See: 30 ~.J .R. :3:5(a). 30 '-i.J.R. 3935(a). 

Added ( c) through ( e ). 

Director of coun~ hoard of social ,e,...ices po!-sessed final authori~ 
regarding the board ·s personnel and d1~ipline decisions. as required for 
municipal liability under § I 98J based upon formc:r coun~ emplo~ee ·s 
Fim Amendment retaliation claims. L .S.C.A. Const.Amend. I: ,C 
L-.S.C.A. § I 983: ~.J .Admin. Code tit. -U. ** :-:.8. >3.:. \iarrero 
v. Camden Count) Board of Social Services. 16-4 F.Supp.:d .J55 ( O.:",J.J . 
:001 ). 

Administrative code !'>CCtion providing the receipt of Final '.'iot,ce of 
Disciplinary Acuon on a different date b~ the employee ·s auome~ or 
union representative shall not affect the appeal period did not connict 
"ith rhe legisla1i1.e intent of the Ci,·il Service Act. Mesghall , . Bayside 
State Prison. 334 ~.J.Super 61 i . 760 A..:!d XU5 ( ~.J.Super.A.D . .:!l.Ol). 

Remand 10 Commission for ~upplemental healing. O~pt. of Lav. 
and Public Safe~ 1. . Miller. 115 ~.J .Super. I :2. :78 A.:d J95, App.Di-. . 
1971 ). 

Receipt of second co~ uf final norice of di1;C1plinary action did not 
extend time for filing appeal. Russ , . Human Ser,ices Department. 95 
~.J .A.R.2d (CSV) ~7. 

Terminated employee did not file an oti1ect1on 10 the emplo~er\ 
action 1n terminating her employment v.1thin reasonable period of ume. 
Gibbons -.·. Vinci.ind Developmental Center. 9.:! ~ .J.A.R .2d (CSV) J4I. 

Charges against p,ych1arnc ho~pital ,.orker v.ould be dism,~sed "here 
alleged 1.ict1m left the state and could not be located. God" ,n , . 
Marlroro Psychiatric Hosp .. Y: ~ .J.AR.2d 1CSV1 % . 



EXAMPLE HH 

2002 NEW JERSEY REGISTER PUBLICATION SCHEDULE 

PUBLICATION PROPOSAL ADOPTION 30-DAY 
DAY* DEADLINE DEADLINE COMMENT 

(NOON) (NOON) PERIOD ENDS 
January 7 December 5 (Wednesday) December 12 (Wednesday) February 6 

January 22 (Tuesday) December 19 (Wednesday) December 27 (Thursday) February 21 

February 4 January 4 (Friday) January 11 (Friday) March 6 

February 19 (Tuesday) January 16 (Wednesday) January 24 (Thursday) March 21 

March 4 January 31 (Thursday) February 7 (Thursday) April3 

March 18 February 15 (Friday) February 25 (Monday) April 17 

April 1 March 1 (Friday) March 8 (Friday) May 1 

April 15 March 15 (Friday) March 22 (Friday) May 15 

May6 April 8 (Monday) April 15 (Monday) June 5 

May20 April 22 (Monday) April 29 (Monday) June 19 

June 3 May 3 (Friday) May 10 (Friday) July 3 

June 17 May 17 (Friday) May 24 (Friday) July 17 

July 1 June 3 (Monday) June 10 (Monday) July 31 

July 15 June 14 (Friday) June 21 (Friday) August 14 

August 5 July 8 (Monday) July 15 (Monday) September 4 

August 19 July 22 (Monday) July 29 (Monday) September 18 

September 3 (Tuesday) August 2 (Friday) August 9 (Friday) October 3 

September 16 August 16 (Friday) August 23 (Friday) October 16 

October 7 September 9 (Monday) September 16 (Monday) November 6 

October 21 September 20 (Friday) September 27 (Friday) November 20 

November4 October 4 (Friday) October 11 (Friday) December 4 

November 18 October 17 (Thursday) October 24 (Thursday) December 18 

December 2 October 29 (Tuesday) November 6 (Wednesday) January 1, 2003 

December 16 November 13 (Wednesday) November 20 (Wednesday) January 15 

January 6, 2003 December 5 (Thursday) December 12 (Thursday) February 5 

January 21 (Tuesday) December 18 (Wednesday) December 26 (Thursday) February 20 

February 3 January 3 (Friday) January 10 (Friday) March 5 

February 18 (Tuesday) January 15 (Wednesday) January 23 (Thursday) March 20 

*MONDAY, unless otherwise indicated. 




