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Notice of Appeal.
(Filed May 8, 1944)

No. 72092.

Second Judicial District Court of

Essex County.

10
Action at Law.
VS.
Morris Alper,
Defendant.
TO:Henry Frost and Nei1ie Frost, OF 20

J. Edward Bennett, Attorney for Henry
Frost and Nei1ie Frost, 17 Academy Street,
Newark, New Jersey.

Take notice that the defendant, Morris Alper,
hereby appeals to the New Jersey Supreme
Court from the determination of the Court in
the above stated action, whereby judgment was 30
rendered in favor of the plaintiffs and against
the defendant.

Jerome Alper and Alper,

Attorneys for Defendant.
Dated : May 6th, 1944.

Served May 8th, 1944.
40
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Specification of Determinations.
(Filed April 16th, 1945)

NEW JERSEY SUPREME COURT.

Henry Frost and Nellie Frost,

his wife,
Plaintiffs-Appellees, ~ 2n Avpeal
Irvington
VS. District Court,
Docket
No. 72092.

Morris Alper,

Defendant-Appellant.

The determinations or directions of the Second
Judicial District Court of the County of Essex,
with respect to Avhich appellant is dissatisfied in
point of law, are as follows:

1. The trial court lacked jurisdiction, as the
amount in dispute exceeded the sum of $500.00,
exclusive of costs, as the State of Demand de-
manded $500.00, together with attorney’s fees
and costs, as allowed under the Federal Emer-
gency Price Control Act and to be fixed by the
Court.

2. The trial court erred in its refusal to grant
the defendant a Non-suit, and upon the failure of
the plaintiffs to comply with their Stipulation
dated January 14, 1944, for the reason that the
trial by jury reserved by the defendant was
waived, upon the condition that the plaintiffs
would testify. Plaintiffs did fail to testify in
accordance with the Stipulation, and, by doing
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Specification of Determinations.

so, deprived the defendant of his constitutional
right of trial by jury.

3. The trial court erred in denying the defend-
ant’s application that the plaintiffs’ action be
suppressed for their failure to answer the Inter-
rogatories.

4. The trial court erred in denying the defend-
ant’s right to the answers to the Interrogatories
theretofore served upon the plaintiffs, for the
ground that the answers did not constitute a de-
fense to plaintiffs’ action.

5. The trial court erred in assuming jurisdic-
tion to determine the maximum legal rental of the
premises in question as of March 1, 1942, in vio-
lation of the provisions of the Federal Emer-
gency Price Control Act.

6. The trial court erred in denying defendant’s
application to find a judgment for the defendant,
by reason of Section 925 (e) of the Federal
Emergency Price Control Act, which exonerates
the defendant from liability under the Act.

7. The trial court erred in its determination,
by fixing the maximum legal rental as of March
1, 1942, contrary to the provisions of the Federal
Emergency Price Control Act.

8. The trial court erred in rendering a judg-
ment to the plaintiffs instead of the defendant,
upon the defenses shown;that the plaintiffs failed
to make a demand for the return of the alleged
overcharge; that they failed to call for a hearing
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Specification of Determinations.

before the Office of Price Administration, to de-
termine the maximum legal rental as of March
1, 1942; that they continued to pay, without pro-
test, such alleged overcharge and failed to do
any act to mitigate the damages prior to the

10 commencement of their action; that they did en-
trap the defendant in paying the alleged over-
charge without any protestation or notice to the
defendant.

0. The trial court erred in denying the de-
fendant’s motion for a Non-suit, in that the plain-
tiffs failed to carry the burden of proof in their
cause of action.

20 10. The trial court erred in entering judgment
for the plaintiffs for $500.00, besides costs, which
judgment is contrary to the provisions of the
Federal Emergency Price Control Act.

11. The trial court erred in its determination
in entering judgment in favor of the plaintiffs
and against the defendant for $500.00, besides
costs, as contrary to the provisions of the Fed-
eral Emergency Price Control Act (Section

30 205-e), in that if the plaintiffs are entitled to re-
covery, that the recovery cannot exceed three
times the alleged overcharge of $20.00 as shown
in the State of Demand, or $50.00, whichever sum
is greater, together with reasonable attorney’s
fees and costs.

12. The trial court erred in its refusal to con-
sider the motion for a new trial, on the grounds
that such newly discovered evidence did not con-

4Q stitute a defense to the plaintiffs’ action com-
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Summons.

menced under the Federal Emergency Price Con-
trol Act.

Jerome Alper & Alper,

Attorneys for Defendant-Appellant.

Summons.
(Filed Sept. 28, 1943)

The State of New Jersey
Essex County, SS.:

To any Constable of said County, or to the
Sergeant-at-Arms of the District Court of
the Second Judicial District of the County
of Essex.

SUMMON
Morris Alper

to appear before the District Court of the Sec-
ond Judicial District of the County of Essex
to be held at 1068 Clinton Avenue, second floor,
in the Town of Irvington, on Tuesday, Oct. 5,
1943, at ten o’clock in the forenoon, to answer
unto

Henry Frost and Nellie Fro st, his wife,

in an action at law wherein the Plaintiff demands
from the Defendant Five Hundred Dollars.

Hereof fail not.
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State of Demand.

Witnesss F. D. Masuceci, Esq., Judge of said
Court, at Irvington, as aforesaid, Sept. 28, 1943.

J. Edwarda De Lancy,Cl@Vk.
By M. C.Wolcott,
10 Ist Asst. (Acting) Clerk.

(Seal)

State of Demand.
(Filed Sept. 28, 1943)

Second Judicial District Court of

Essex County.

20

Action at Law.

Morris Alper,

Defendant.
30

Plaintiffs, of the City of Newark, County of
Essex and State of New Jersey, say that:

1. During the year of 1942 and up to the pres-
ent time and on various dates set forth in this
state of demand, and on November 1st, 1942, the
defendant herein was the owner and landlord of
40 certain premises more particularly described as
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State of Demand.

155-7 Peshine Avenue in the City of Newark,
New Jersey.

2. On the aforesaid date and subsequent there-
to, and up to the present time, the plaintiffs were
tenants in the said premises and as such occupied
an apartment known and designated as “ Apart-
ment North on the third floor,” the plaintiffs
having moved into said apartment on November
Ist, 1942, after entering into a lease for said
apartment, which lease provided for rent to be
paid for said rooms in the sum of $28.00 per
month and same has been paid and still is being
paid by the plaintiffs to the defendant and or its
agent or servant.

3. The 77th Congress of the United States of
America at its 2nd Session Enacted Public Law
No. 421 Chapter 26 which was approved on Jan-
uary 30th, 1942, and may be cited as the “ Emer-
gency Price Control Act of 1942,” which act pro-
vided among other things that the administrator
therein named may, from time to time, issue such
regulations and orders as he may deem necessary
or proper in order to carry out the purposes and
provisions of the Act, and more particularly may
by order or regulation establish maximum rents
for any defense area housing accommodations
within a particular defense rental area as in his
judgment will be generally fair and equitable
and will effectuate the purposes of the Act.

4. The said “Emergency Price Control Act of
1942” also contained the following provision:
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State of Demand.

“If any person selling a commodity vio-
lates a regulation order or price schedule
prescribing a maximum price Oor maximum
prices, the person who buys such commodity
for use or consumption other than in the
course or trade of business, may bring an
action either for fifty ($50.00) dollars or for
treble the amount by which the consideration
exceeded the applicable maximum price,
which ever is the greater, plus reasonable
attorney’s fees and costs as determined by
the Court. For the purpose of this Section,
the payment or receipt of rent for defense
area housing accommodations shall be
deemed the buying or selling of a commodity
as the case may be.”

5. Under and by virtue of the power and au-
thority given him under the “ Emergency Price
Control Act of 1942” the said Administrator did
on the 28th day of April, 1942, establish the
“Northeastern New Jersey Defense Rental
Area,” consisting of the County of Essex
among others, and did on June 30th, 1942, issue
“Maximum Rent Regulation No. 28 for Housing
accommodations Other Than Hotels and Room-
ing Houses,” for the said rental area which pro-
vided that maximum rents for housing accommo-
dations rented on March 1, 1942, shall be the
rent for such accommodations on that date.

6. The rent on March 1st, 1942, for the hous-
ing accommodations designated as “ apartment
north on the third floor” of premises known as
No. 155-7 Peshine Ave., Newark, New Jersey, oc-
cupied by the plaintiffs as the tenants since No-
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State of Demand.

vember 1st, 1942, was $26.00 per month and spe-
cifically on November 1st, 1942, the defendant
did demand and receive from the plaintiff the
sum of $28.00 per month as rent for said month
of November, 1942, as provided for in the lease
entered into between the parties. All of which
was within the knowledge of the defendant and
or his servants and agents.

7.  The defendant by his agents or servants and

or duly authorized representatives knew of the
rent being charged for this same apartment on
March 1st, 1942, and knew that same was the
sum of $26.00 per month but disregarded and
violated the provisions of the aforesaid Act and
the regulations therecunder by charging $28.00
per month for the said month of November, 1942,
for the premises in question which was paid by
the plaintiffs.

Wherefore, judgment will be claiiried by the
Plaintiffs and against the defendant in the sum
of fifty ($50) Dollars, plus attorneys’ fees and
costs to be fixed on this Count.

Sec ond Count.

1. The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the Ist
Count and makes them a part hereof.

2. The rent on March 1st, 1942, for the housing
accommodations referred to herein and occupied
by the plaintiffs as the tenants since November
Ist, 1942, was $26.00 and specifically thereafter
the defendant did demand from and receive from
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State of Demand.

the plaintiffs the sum of $28.00 as rent for the
month of December, 1942, as provided for in the
lease entered into between the parties, all of
which was within the knowledge of the defendant
and or his agents or servants.

3.  The defendant by his agents or servants and
or duly authorized representatives knew of the
rent being charged for this same apartment on
March 1st, 1942, and knew that same was $26.00
per month but disregarded and violated the pro-
visions of the aforesaid act and the regulations
thereunder by charging $28.00 per month for the
said month of December for the premises re-
ferred to herein.

Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum
of fifty ($50) dollars, plus attorneys’ fees and
costs to be fixed on this Count.

Third Count.

1. The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the Ist
Count and make them a part hereof.

2. The rent on March Ist, 1942, for the housing
accommodations referred to herein and occupied
by the plaintiffs as the tenants since November
Ist, 1942, was $26.00 and specifically thereafter
the defendant did demand from the plaintiffs the
sum of $28.00 as rent for the month of January,
1943, as provided for in the lease entered into
between the parties, all of which was within the
knowledge of the defendant and or his agents
or servants.
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State of Demand.

3.  The defendant by his agents or servants

and or duly authorized representatives knew of
the rent being charged for this same apartment
on March Ist, 1942, and knew that same was
$26.00 per month but disregarded and violated
the provision of the aforesaid act and the regula-
tions thereunder by charging $28.00 per month
for the said month of January, 1943, for the
premises referred to herein.

Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum
of fifty ($50) dollars, plus attorneys’ fees and
costs to be fixed, on this Count.

Fourth Count.

1. The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the 1st
Count and make them a part hereof.

2. The rent on March 1st, 1942, for the housing
accommodations referred to herein and occupied
by the plaintiffs as the tenants since November
Ist, 1942, and $26.00 and specifically thercafter
the defendant did demand from and receive from
the plaintiffs, the sum of $28.00 as rent for the
month of February, 1943, as provided for in the
lease entered into between the parties all of
which was within the knowledge of the said de-
fendant and or his agents or servants.

3. The defendant by its agents or servants and
or duly authorized representatives knew of the
rent being charged for this same apartment on
March 1, 1942, and knew that same was $26.00
per month but disregarded and violated the pro-
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State of Demand.

visions of the aforesaid act and regulations
thereunder by charging $28.00 per month for
the said month of February, 1943, for the prem-
ises referred to herein.

Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum
of fifty ($50.00) dollars, plus attorneys’ fees and
costs to be fixed on this Count.

Fifth Count.

1. The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the 1st
Count and make them a part hereof.

2. The rent on March 1st, 1942, for the housing
accommodations referred to herein and occupied
by the plaintiffs as the tenants since November
Ist, 1942, was $26.00 and specifically thercafter
the defendant did demand from and receive from
the plaintiffs the sum of $28.00 as rent for the
month of March, 1943, as provided for in the
lease entered into between the parties, all of
which was within the knowledge of the defendant
an< or agents or servants.

3. The defendant by his agents or servants
and or duly authorized representatives knew of
the rent being charged for this same apartment
on March 1st, 1942, and knew that same was
$26.00 per month but disregarded and violated
the provisions of the aforesaid act and the regu-
lations thereunder by charging $28.00 per month
for the said month of March, 1943, for the prem-
ises referred to herein.
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Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum
of fifty dollars ($50), plus attorneys’ fees and
costs to be fixed on this Count.

Sixth Count.

1. The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the Ist
Count and make them a part hereof.

2. The rent on March 1st, 1942, for the hous-
ing accommodations referred to herein and oc-
cupied by the plaintiffs as the tenants since No-
vember 1, 1942, was $26.00 and specifically there-
after the defendant did demand from and re-
ceive from the plaintiffs the sum of $28.00 as
rent for the month of April, 1943, as provided
for in the lease entered into between the parties
all of which was within the knowledge of the de-
fendant and or his agents or servants.

3. The defendant by his agents or servants
and or duly authorized representatives knew of
the rent being charged for this same apartment
on March 1st, 1942, and knew that same was
$26.00 per month but disregarded and violated
the provisions of the aforesaid act and the regu-
lations thereunder by charging $28.00 per month
for the said month of April, 1943, for the prem-
ises referred to herein.

Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum
of fifty ($50) Dollars plus attorneys’ fees and
costs to be fixed on this Count.
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State of Demand.

Seventh Count.

1. The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the 1st
Count and make them a part hereof.

2. The rent on March Ist, 1942, for the housing
accommodations referred to herein and occupied
by the plaintiffs as the tenants since November
Ist, 1942, was $26.00 and specifically thereafter
the defendant did demand from and receive from
the plaintiffs the sum of $28.00 as rent for the
month of May, 1943, as provided for in the lease
entered into between the parties, all of which
was within the knowledge of the defendant and
or his agents or servants.

3. The defendant by his agents or servants
and or duly authorized representatives knew of
the rent being charged for this same apartment
on March 1st, 1942, and knew that same was
$26.00 per month but disregarded and violated
the provisions of the aforesaid act and the regu~
lations thereunder by charging $28.00 per month
for the said month of May, 1943, for the apart-
ment referred to herein.

Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum
of fifty ($50) dollars, plus attorneys’ fees and
costs to be fixed on this Count.

Eighth Count.

1. The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the Ist
Count and make them a part hereof.
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2. The rent on March 1st, 1942, for the housing
accommodations, referred to herein and occupied
by the plaintiffs as the tenants since November
1, 1942, was $26.00 and specifically thereafter
the defendant did demand from and receive from
the plaintiffs the sum of $28.00 as rent for the
month of June, 1943, as provided for in the lease
entered into between the parties, all of which was
within the knowledge of the defendant and or his
agents or servants.

3. The defendant by his agents or servants and
or duly authorized representatives knew of the
rent being charged for this same apartment on
March 1st, 1942, and knew that same was $26.00
per month but disregarded and violated the pro-
visions of the aforesaid act and the regulations
thereunder by charging $28.00 per month for the
said month of June, 1943, for the apartment re-
ferred to herein.

Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum
of fifty ($50) dollars, plus attorneys ’ fees and
costs to be fixed on this Count.

Ninth Count.

1. The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the Ist
Count and make them a part hereof.

2. The rent on March Ist, 1942, for the housing
accommodations referred to herein and occupied
by the plaintiffs as the tenants since November
Ist, 1942, was $26.00 and specifically thereafter
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the defendant did demand from and receive from
the plaintiffs the sum of $28.00 as rent for the
month of July, 1943, all of which was within the
knowledge of the defendant and or his agents or
servants.

3.  The defendant by his agents or servants
and or duly authorized representatives knew of
the rent being charged for this same apartment
on March 1st, 1942, and knew that same was
$26.00 per month but disregarded and violated
the provisions of the aforesaid act and the regu-
lations thereunder by charging $28.00 per month
for the said month of July, 1943, for the apart-
ment referred to herein.

Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum of
fifty ($50) dollars, plus attorneys’ fees and costs
to be fixed on this Count.

Tenth Count.

1, The plaintiffs repeat the allegations set
forth in paragraphs 1, 2, 3, 4 and 5 of the Ist
Count and make them a part hereof.

2. The rent on March 1st, 1942, for the hous-
ing accommodations referred to herein and occu-
pied by the plaintiffs as the tenants since No-
vember 1, 1942, was $26.00 and specifically there-
after the defendant did demand from and re-
ceive from the plaintiffs the sum of $28.00 as rent
for the month of August, 1943, all of which was
within the knowledge of the defendant and or his
agents or servants.
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State of Demand.

3.  The defendant by his agents or servants

and or duly authorized representatives knew of
the rent being charged for this same apartment
on March 1st, 1942, and knew that same was
$26.00 per month but disregarded and violated
the provisions of the aforesaid act and the regu-
lations thereunder by charging $28.00 per month
for the said month of August, 1943, for the apart-
ment referred to herein.

Wherefore judgment will be claimed by the
plaintiffs and against the defendant in the sum
of fifty ($50) dollars, plus attorneys’ fees and
costs to be fixed on this Count.

J. Edward Bennett,

Attorney for Plaintiffs.

jq
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Demand for Trial by Jury.
(Filed Oct. 14, 1943)

No. 72092.

Sec ond Judicial District Court of
Essex County.

10

Henry Frost and Nellie Frost ,
his wife,
Plaintiffs,
VS. Action at Law.
Morris Alper,

Defendant.

20

To:J. Edwara De Lancey, Esq., Clerk of the
Second Judicial District Court of Essex
County, 1068 Clinton Ave., Irvington, New
Jersey.

Sir :

Please take notice that the defendant herein
30 hereby demands trial by jury, and herewith ten-
ders the sum of $14.00 for jury fees.

Jero me Alper and Alper,
Attorneys for Defendant.

Dated: October 13th, 1943.

40
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Notice to Answer Interrogatories.
(Filed Nov. 24, 1943)

No. 72092.

Sec ond Judicial District Court of
Essex County.

Henry Frost and Nellie Frost ,
his wife,
Plaintiffs,

Action at Law.
VS.

Mor ris Alper,
Defendant.

To:J. Edwa rd Bennett, Esq., Attorney for
Plaintiffs,
17 Academy St., Newark, New Jersey.

Sir :

Take notice that the defendant demands of
the plaintiffs herein written answers, under oath,
to the attached interrogatories within ten days
of the service hereof’;

And further take notice that in the event the
said answers are not furnished within said time,
the defendant shall appear before the Honorable
F. D. Masucci, Judge of the above entitled Court,
located at 1068 Clinton Ave., Irvington, New
Jersey, on the 26th day of November, 1943, at
o’clock in the forenoon, Eastern War Time, or
as soon thereafter as the matter can be heard,
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Demand for Interrogatories.

for an Order to suppress the plaintiffs’ action,
or for such other orders that may be necessary
and proper, according to the statute in such case
made and provided.

Jero me Alper and Alper,
10 Attorneys for Defendant.

Dated: November 12th, 1943.

Demand for Interrogatories.

No. 72092.

Seco nd Judicial District Court of

Essex County.
20

Action at Law.
VS.

Mor ris Alper,

Defendant.
30

To:Henry Frost and Nellie Fros t, Plaintiffs,
and/or
J. Edwa rd Bennett, Attorney for Plaintiffs,
17 Academy St., Newark, New Jersey.

Sir and Madam:

Take notice that the defendant demands of the
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Demand for Interrogatories.

plaintiffs, within ten days, under oath, written
ansAvers to the following interrogatories:

1. Q. Did the plaintiffs make a demand for pay-
ment of the alleged claim, as stated in the State
of Demand filed herein?

A.
2. Q. Who of the plaintiffs made such demand?
A.

3. Q. Where was such demand made? Give
name of street, number, city, and state, and if
in a building, in what part of such building.

4. Q. Upon whom was such demand made?
A.

5. Q. On what date and time of the day was
such demand made?

A. 30

6. Q. Was such demand made in writing? If so,
attach a copy of the writing.

A.
7. Q. Was such demand made orally?

A.
40
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8. Q. If such demand was made orally, what
words were used and said by such persons and to
such persons heretofore stated, giving as full as
possible all the words that were said, the amount

asked, and anything else that was mentioned in
10 said demand!

Dated: November 12, 1943.

Stipulation.
20 (Submitted Jan. 14, 1944)
No. 72092.
Dist rict Court of the Second Judicial Dist rict
of the County of Essex.
30

Action at Law.

VS. On Contract.

Morris Al per ,
Defendant.

It is stipulated, by and between the parties
hereto, by their respective attorneys, as follows:
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Stipulation.

1. The above case is to be tried without a jury.

2. This case is to be set down for trial per-
emptorily on January 21, 1944, at 10 A. M,, to be
tried before the Honorable Ferdinand D. Masucci.

3. In behalf of the plaintiffs’ proof as to the
ceiling rent of the premises in question as of
March 1, 1942, the oral testimony of Margaret
Brady will be offered, together with such receipts
given by the landlord or his agent to Margaret
Brady , and the records of the Office of Price Ad-
ministration will be offered in behalf of the
plaintiffs as part of the evidence seeking to es-
tablish the ceiling rent of the premises in ques-
tion as of March 1, 1942, and the plaintiffs will
also testify and produce their lease and receipts.

4. Plaintiffs will consent that the attached
statement may be used by the defendant as being
that which Harold Alper would testify to at the
taking of the Depositions under the Commission
heretofore entered, in New Haven, Connecticut,
and may be entered on behalf of the defendant, in
lieu of Harold Alper’s appearance.

5. Plaintiffs will consent that the statement
hereto attached of Morris Alper would be his
testimony, if it was taken on Depositions de bene
esse, on behalf of the defendant.

J. Edward Bennett,
Attorney for Plaintiffs.

Jerom e Alper and Alper,
Attorneys for Defendant.

Dated: January 14, 1944.
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Deposition of Morris Alper.
Morris Alper Will testify as follows:

My name is Morris Alper. | reside at 36 Van
Ness Place, Newark, New Jersey. [ am over 75
years of age; an invalid, and am presently con-
fined to my home in a wheelchair and nnable to
leave my home to appear in court to testify.

I am the owner of the premises in question.
Mr. and Mrs. Frost have a written lease, under
which they pay $28.00 per month. All rent is
paid on the first of each and every month. I
have not at any time received any notice from
Mr. and Mrs. Frost, prior to the institution of
this suit, for their alleged claim for which this
suit was brought.

My daughter, Theresa, and my son, Harold,
live with me. Harold is now in active military
service and is presently located in New Haven,
Connecticut. I live alone with my daughter since
Harold has been called to active military service,
in the month of April, 1943.

In September, 1940, Margaret Brady entered
into an agreement with me for the rental of this
flat, which is the subject of this suit. I told her
the rent was $28.00 per month. She stated that
she was a widow, living with her daughter, then
10 years old, and her son, then 19 years old; that
she couldnt pay so much because she was on
relief. She offered to pay $26.00 per month, and
the difference of $2.00 should be allowed for any
services which she was able to render, or have
her son or the gentleman who was with her do, in
and about the property, such as small work as
fixing electrical sockets, broken glass or such
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Deposition of Morris Alper.

odd jobs which are necessary to be done in and
about the house to which she was moving. I told
her that since I was not able to get around, I
would be willing to rent it to her under these
arrangements. She agreed to this, and I rented
the flat to her on a month to month basis, com-
mencing October 1, 1940, and she was to do these
jobs in and about the house when called upon, or
by her son or the gentleman who was with her.

Mrs. Brady moved in about October 1, 1940,
and moved out on June 1, 1942, at which time I
learned that she had moved into one of the new
housing projects in Newark, New Jersey. Mrs.
Brady paid $26.00 each and every month and also
did whatever work was necessary, when called
upon to do so, for Avhich I did not pay her or
her son, nor their mutual friend, who also agreed
to do such work when her son, Gerald, was not
available. This continued until sometime in May,
1942, when 1 was informed that their mutual
friend was not able to do any work, because he
did not come around to see the family and that
her son was also working and she did not feel
that he would have the time to do it. I then di-
rected that on her receipt her rent would be
$28.00. On May 1, 1942, she paid $28.00 and
moved out at the end of the month.

With the present tenants I entered into a writ-
ten lease. Harold Alper drew the lease and when
they came to rent the place I told them that the
former tenant had moved out about June 1, 1942.
Since they moved out and up to October, 1942,
the place was vacant and was in the process of
painting and redecorating, which I had done. I
told them that the rent would be the same as
what Mrs. Brady was paying, and the lease pro-
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vided for the same rental. No services were re-
quired nor asked of the Frost family, nor did
they perform any. At no time has Mr. Frost
or his wife demanded of me, or asked for the
payment of the alleged claim for which they
bring suit, nor did they ever complain that they
were overcharged in the rental of the premises
compared to what it was as of March 1, 1942.

Deposition of Harold Alper.

My name is Harold Alper. | reside at 36 Van
Ness Place, Newark, New Jersey, with my father,
the defendant in this ease. Presently I am in the
United States Armed Forces and stationed at
New Haven, Connecticut.

In the month of September, 1940, Mrs. Brady
came to 36 Van Ness Place, Newark, New Jersey,
with a gentleman, and wanted to see the 6 room
apartment which is the subject matter of this
suit. My sister, Theresa Al per, took them down
to 155 Peshine Avenue, Newark, New Jersey, and
she then returned with them, and they talked
with my father in my presence.

Mrs. Bra dy stated she liked the apartment and
wanted to rent it. My father told them the rent
was $28.00 per month. Mrs. Brady stated she
liked the place, and has been on relief and could
not pay so much. She also stated she had a
daughter who was then about 10 years old, and
a son, Gerard Hawkins, 19 years old; and that
she was a widow, and the gentleman who was
with her was an old friend of the family. She
further stated they would be willing to do every-
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thing they could in helping my father, in making
small minor repairs that may be required in and
about the premises, because my father was quite
aged and could not get around to this house; and
if he would consider this, there should be some
concession in the amount to be paid.

My father then stated that since he was quite
advanced in years and could not get around to
this house, he would rent the flat to her, if she
would pay $26.00 a month, and also render these
small services when they are required during
the month. Mrs. Bra dy said she was willing to
have her son do that; and the gentleman who
was with her and said he would also help Mrs.
Brady , and if her son was not able to do such
minor repairs, such as fixing washers on faucets,
electrical sockets that Awould go bad, or other
little jobbing work which is usually found nec-
essary to be done around a 6 family house, fixing
of window frames and so forth.

My father then stated he would rent the apart-
ment to her under these arrangements, since she
agreed to it, and that the rent would commence
October 1st, 1940. Mrs. Brady moved in with her
two children on October 1st, 1940, into this apart-
ment, and stayed there until about June Ist, 1942.

Whenever my father learned of any small re-
pairs and minor work to be done, he would con-
vey such instructions to Mrs. Brady , and the
work was done by her son, or by this gentleman
friend of hers. I occasionally called at the Pesh-
ine Avenue, Newark, New Jersey, house, and I
noticed that such work when requested to be done,
was performed by her son, Gerarda , or this gentle-
man friend of hers, and was done well and with-
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out any complaints. No moneys were ever paid
to either one of them for such work.

Mrs. Bra dy was always willing to help and do
whatever was asked of her. She paid the sum
of $26.00 every month, on the first day of each
and every month, until sometime in 1942, in addi-
tion to the above services that were rendered.

Sometime later Mrs. Bra dy told me that the
gentleman was no longer able to do this work,
and that her son, Gerara , had a job working at
the Weston Ele ctrical Instrument Corp ., and
could not give any of his time to do these minor
repairs, and that I should tell my father accord-
ingly. I informed my father of this, and told
him that he could not expect any more work to
be done by the Bradys. This was sometime in
the month of April, 1942.

On May lIst, 1942, Mrs. Brady paid the full
rent of $28.00 in cash for the premises, and no
further services were required of her, nor did
she render any services in making minor repairs,
etc., as she had done in the past.

I later learned that Mrs. Brady moved to one
of the Newark Housing Projects located on Haw-
kins Street, Newark, New Jersey, about June
Ist, 1942.

After I learned of the suit brought by Henry
Fro st and his wife, I went to see Mrs. Brady .
This took place on Saturday, November 13th,
1943, when I was on a furlough. I spoke to Mrs.
Brady that evening. I asked her whether she
knew anything of the suit brought by Henry
Fro st and his wife, and she replied saying she
did. She said to me that Henry Frost saw her
and had a long conversation with her, and took
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her rent receipts covering the premises, some for
$26.00, and one for $28.00.

She also said the reason she paid $28.00 was
because, my sister told her that since she could
not do the odd jobs in and about the place, that
her rent would be $28.00 in cash, each and every
month.

She also told me that she made application for
new accommodations in the housing unit, where
she is now living, under a lease signed by her
son.

Mrs. Brady also said that she felt very sorry
that a suit was brought against my father, as
she liked him very much; and that she had taken
a dislike against my sister, and for that reason
she would want to do anything she could to harm
her. She also said, if necessary, she would take
sides with Henry Frost , because if he was suc-
cessful, she would get at least $50.00 and pos-
sibly more. I told her that if she has to go to
Court the only thing we would want her to do
is to tell the truth, to which she replied we will
see to that later.

Mrs. Bra dy said that her sen is also in active
military service, and is somewhere in Africa.

Mrs. Brady also told me that her son never
got a cent either from my father or from my
sister for any of, the things he did around the
place. There was one particular job he did in
the cellar, when a trap was left open for the
water, and it got clogged up. He cleaned it out
and became so dirty in doing so, that she felt
from that time on she would not let him do any-
thing more. From that time on she paid $28.00
a month.

The rent on March 1st, 1942, was $28.00 a
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month, and Mrs. Bra dy paid $26.00, in cash, and
also rendered services which was valued at $2.00
per month, which made up the difference. At
the time when she moved out and Avhen she did
not perform any services, she paid $28.00 per
month, in cash.

I know Henry Fro st and his wife, who are the
present tenants. I drew up the lease under which
they are in possession. At no time did Mr. and
Mrs. Henry Frost ever complain or state to me
that they have been overcharged, or were paying
more than what the ceiling rent was for the same
premises on March 1st, 1942. At the time the
lease was prepared, Henry Frost was told that
Mrs. Brady's rent was $28.00 a month, and since
she moved out my father had renovated, painted
and cleaned up the place, which was done before
they moved in on November Ist, 1942; and that
the rent, as set forth in the lease, was* not more
than Mrs. Brady , the former tenant, was paying.
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Judgment Record.

Case No. 72092.

District Court of the Second Judicial District
of the County of Essex.

Henry Frost and Nellie Frost,
his wife,
Plaintiff,
Action at Law.

On Contract.

VS.

Morris Al per,
36 Van Ness PI., Nwk.,

Defendant.
Plaintiff’s Cost Defendant’s Cost

Summons 2.10
Mileage 24
Listing 1.50
Attorney’s Fees 25.00

28.84
Order 1.00
Order 1.00
Venire 4.75
Order 1.00
Jury 1.75
Bond 1.00
Certified C. 4.00

J. Edward Bennett, Plaintiff’s Attorney.
Jerome Alper & Alper, Defendant’s Attorney.
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Judgment Record.

Sept 28 1943 A summons was issued returnable:

Oct

Oct

Oct

Oct

Oct

Oct

Tuesday Oct 5 1943.

The demand was $500.00.

The summons was returned as follows: The
said defendant . . . not being found I served
the within Summons Sept. 29, 1943 by leav-
ing a copy thereof at his dwelling house or
place of abode with a member of his family
above the age of fourteen years, informing
her of its contents.

Fred J. Angstmax,
Sergeant-at-Arms.

4 1943 A State of Demand was filed.

5 1943 This matter came on to be heard and
was placed on the Com mercial List of con-
tested cases.

14 1943 Affidavit of Max Singer M.D. was
filed.

14 1943 A demand for jury was filed by the
defts. mp

29 1943 An Order for Bill of Particulars
was filed.

29 1943 A notice of motion was filed return-
able November 4-1943. mp

Nov 4 1943 Acknowledgment of service of Order

for Bill of Particulars was filed. mp.

Nov 4 1943 Both parties appeared on motion to

take depositions. Motion granted. Deposi-
tions to be taken and case placed on jury
list for trial Dec. 10, 1943.
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Nov 12 1943 Order for appointment of Daniel
Pouzzner as a Special Commissioner was
filed. mp

Nov 24 1943 A notice of motion was filed re-
turnable Nov. 26-1943.

Nov 24 1943 Demand for Interrogatories was
filed.

Nov 24 1943 A notice of motion was filed re-
turnable Dec. 2-1943.

Nov 26 1943 Notice returnable Nov. 26-1943 was
adjourned to Dec. 2-43; Dec. 3, 1943;

Dec 3 1943 Both parties appeared. After argu-
ment depositions to be taken. By consent of
counsel the matter of interrogatories was
argued. This application to answer interrog-
atories was denied. This case set down for
trial Jan. 14, 1944, with jury.

Dec 10 1943 This was adjourned to:—Jan. 14,
1944.

Dec 16 1943 Commission was issued and sent to
Jerome Alper & Alper, Esq.

Dec 3 1943 Order for Commission was filed.
mp

Dee 28 1943 A notice of motion was filed re-
turnable Dec. 30-1943. mp

Dec 30 1943 The notice was adjourned to Jan. 6,
1944.

Jan 6 1944 Defendant appeared; Plaintiff did
not. The Motion was granted. Case return-
able to the Jury List for trial Jan. 14, 1944.
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5 1944 A venire facias was issued return-
able January 14, 1944.

7 1944 Order for Bill of Particulars was
filed. mp

10 1944 Bill of Particulars was filed.

13 1944 Both counsel appeared without no-
tice and argument was heard in chambers.
Demand for jury withdrawn. To be tried
January 21, 1944. Stipulation to be lodged
with plaintiff’s attorney, if possible, by Sat-
urday, January 15, 1944.

14 1944 This case adjourned to Jan. 21,
1944 for trial without jury.

14 1944 Whereupon the venire men were
paid and excused.

21 1944 The case was listed and called.
The plaintiff and the defendant appearing
this cause was heard at this time.

The following witnesses were sworn on be-
half of the plaintiff:

Margaret Brady May M. Lyons

21 1944 The following witnesses were
sworn on behalf of the defendant:

Teresa Alper Elmer H. Wilson
Clara Graff

The Exhibits were:—P-1 Lease P-2 Re-
ceipt 3-1-42 P-3 Group of 11 receipts P-4
Notice of Increase P-5 Group of 13 Receipts
P-6 Letter 1-5-42 P-7 Receipt for faucet
P-8 Card for repairs P-9 O.P.A. Report
D-1 Photo
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Jan 21 1944 Decision was reserved.

May 4 1944 Decision was announced and judg-
ment entered as follows:

May 4 1944 Whereupon it is on this day
by this Court considered and adjudged that
Henry Frost and Nellie Frost, his wife the
plaintiff . . . recover against Morris Alper
. . . the defendant the sum of Five Hundred
Dollars and no cents damages and costs of
suit. mew

May 4 1944 The Court’s Opinion was filed and
copies sent by registered mail to the attor-
neys of record.

May 6 1944 Attorneys for plaintiff and defend-
ant having been notified, by registered mail,
of the entry of judgment, proof of notifica-
tion from the offices of J. Edward Bennett,
Esq. and Jerome Alper & Alper, Esgs. was
filed.

May 8 1944 A notice of appeal was filed.

May 8 1944 An affidavit of service was filed as
to Notice of Appeal.

May 11 1944 An appeal Bond was lodged at the
Clerk’s office on May &, 1944 to be submitted
to the Judge on the next Court day. The
bond having been submitted to the Judge,
the Clerk was directed to return the same to
Counsel—not approved.

J. Edwa rd De Lancy, Clerk.
By: V. L. K.

May 12 1944 Appeal Bond was filed, mp
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Judgment Record.
May 15 1944 A certified copy of the docket page
was issued and sent to Jerome Alper &Alper.

Certificate dated 15th day of May, 1944.

J. Edwa rd De Laxcy,
Clerk

May 15 1944 Additional costs taxed since May
15th, 1944:

Plaintiff’s Cost Defendant’s Cost
Order : 1.00
Order : 1.00
Order : 1.00
Cont. of Certified Copy 1.00

May 26 1944 Order extending time for settling
State of Case filed.

June 1 1944 Rule to Show Cause for new trial
filed returnable June 15, 1944.

June 14 1944 An Affidavit of service was filed
as to Rule S/C. mp

Jun 15 1944 Both parties appeared; after argu-
ment the rule was denied on the ground of
lack of jurisdiction. MCW.

Jun 15 1944 Affidavit of Ethel Steinberg filed.
MCW

Jun 23 1944 Order dismissing Rule To Show
Cause was filed. mp

Jul 6 1944 Order extending time for settling
case was filed.

Jul 21 1944 Order discharging Rule Show Cause
entered ,June 1—, 1944 etc. was filed. mp
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Oct 14 1944 Certified copy of Order from N. J.
Supreme Court was filed. mp

Oct 14 1944 A notice was filed returnable Oct
19 1944 for a new trial, etc. mp

Oct 19 1944 Proof of Service of notice filed.
MCW

Oct 19 1944 Both parties appeared on notice for
a new trial. After argument, the motion was
denied. MCW

Oct 23 1944 Order dismissing application for
new trial was filed. mp

Oct 31 1944 Order extending time to Nov. 10-
1944 to settle case filed. mp

Nov 2 1944 A notice of motion was filed return-
able Nov 2 1944.

Nov 2 1944 Neither party appearing, the motion
was not moved. MCW

Nov 3 1944 It appearing that the notice of mo-
tion filed Nov. 2, 1944, was improvidently
placed on the list on Nov. 2, 1944, by reason
of a fault in the endorsement, the matter is
re-listed on the Calendar to-day.

Nov 3 1944 Defendant appeared on motion.
Court will settle the State of the Case.
MCW

Jan 10 1945 Order extending time to January
17-1945 was filed. mp

Jan 11 1945 Certified copy of the State of the
Case settled by Court was filed. MCW

Jan 12 1945 The certified transcript issued to
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Order for Rule to Show Cause for New Trial.

Messrs. Alper and Alper on May 15 1944
was returned to this office; continued down
to date and returned to Messrs. Alper and

Alper.
Certificate dated 12th day of January, 1945.

J. Edward De Lancy,
Clerk.

Order for Rule to Show Cause for New Trial.
(Filed Oct. 14, 1944)

NEW JERSEY SUPREME COURT.

Henry Frost and Nellie Frost ,

his wife, On Rule to
Plaintiffs-Appellees,  Show Cause.
On Appeal
VS. from District
Court.

Morri s Al per,
Defendant-Appellant.

This Rule having come on to be heard at the
October Term of this Court, and the Court hav-
ing considered the same,

And it being represented that since the filing
of the appeal from the judgment entered below,
the defendant has discovered evidence of such a
character material to the issue, that it may

change the results,
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And it further appearing, that the District
Court has lost jurisdiction to hear and consider
such application for a new trial by reason of the
filing of said appeal and the removal of said pro-
ceedings to this Court,

It is, theretore, on this third day of October, 10

1944,

Ordered and adjudged, that the defendant-
appellant be, and he is hereby permitted to with-
draw his appeal and that this action be re-
manded to the District Court of the Second Ju-
dicial District (Irvington) of the County of Es-
sex, to the end that an application may be made
to that Court for a new trial, and that the record
and proceedings be remitted to the said District
Court, to be therein proceeded on according to
law and the practice of said Court, for such pur-
pose;

And it is further ordered, that all exceptions
taken in the above entitled action and covered by
the present grounds of appeal be preserved to
the defendant-appellant, and that this rule shall
not preclude the prosecution of an appeal by the gp
said defendant-appellant, in case a new trial is
denied, or from any judgment after such new
trial.

Let the above rule be entered on the minutes.
Dated: October 3, 1944.
Charles W. Parker,

Justice Supreme Court.
For the Court. 0

New Jersey oiaie uorary
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Entered Oct. 3, 1944.
On Motion of

Jerom e Al per,

Of Counsel of Defendant-Appellant.

10
Notice for Hearing on Rule for New Trial.
(Filed Oct. 14, 1944)
No'. 72092
District Court of the Second Judicial Distr ict
of the County of Essex.
20
Action at Law.
YS. On Contract.
Morris Alper,
Defendant.
30

To: J. Edward Bennett, Esquire, Attorney for
for Plaintiffs, 17 Academy Street, Newark,
New Jersey.

Sir :

Please take notice, that the defendant will, on
the 19th day of October, 1944, at 10 o’clock in
the forenoon, or as soon thereafter as the matter
can be heard, before this Court, located at 1068
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Clinton Avenue, Irvington, New Jersey, move
his application for a new trial to be granted to
the defendant, or a judgment rendered in favor
of the defendant instead of the plaintiffs; and

Further take notice, that the defendant will 10
use the affidavit of Theresa Alper and Ethel
Steinberg, heretofore filed in this Court; and

Further take notice, that the said application
is made pursuant to the Order of October 3, 1944,
issued out of the New Jersey Supreme Court, on
appeal from this Court to the New Jersey Su-
preme Court entitled above, which Order is
served simultaneously upon you and filed in these
proceedings.

20
Jerome Alper & Alper,
Attorneys for Defendant.
Dated: October 14, 1944.
Affidavit of Theresa Alper.
(Filed June Ist, 1944)
30

State of New Jersey, 1
County of Essex, Iss ™

Theresa Alper, being duly sworn according to
law, upon her oath deposes and says:

1.  She is authorized to make this affidavit for
and on behalf of the defendant, who is the peti-
tioner named herein, and as such is well and

40
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truly familiar with the matters and things set
forth in the foregoing petition.

2. Judgment was entered on May 6, 1944,
against the defendant for the sum of $500.00, be-
sides costs of suit, for which Notice of Appeal
was filed on May 8, 1944, and an Appeal Bond
was filed on May 12, 1944.

3. Deponent further states that during the
trial of said action, neither of the plaintiffs tes-
tified, and the defendant was unable to examine
or cross examine the said plaintiffs.

4. Deponent further states that she has read
the petition filed herein, and the matters and
things contained therein are true to the best of
my knowledge, information and belief.

5. Deponent further states that the petitioner
has newly discovered evidence which has come to
his knowledge and attention since the entry of
judgment herein, and which was not available to
the petitioner at the time of the trial, and de-
pouent believes that such evidence will tend to
defeat the plaintiffs’ right to recover on the ten
causes of action as stated in their State of De-
mand.

6. Deponent further states that Mrs. Frost, the
said tenant, has asserted that since a verdict was
entered in the plaintiffs’ favor, they have or are
about to institute a further action in the same
District Court, seeking $50.00 damages for each
month for the payment of rent made from Sep-
tember, 1943, to June, 1944, and that this sum is
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to be in addition to the $500.00 already recovered
by them.

Theresa Alper.

Subscribed and sworn to before

me this 27th day of June, 1944. 10

A. King Brae low ,
Master of Chancery of N. J.

Affidavit of Ethel Steinberg.
(Filed June 15, 1944)

Stat ¢ of New Jersey,7>S * 20
County of Essex, (

Ethel Steinberg, being duly sworn, according
to law, upon her oath, deposes and says:

1. I live at 158 Peshine Ave., Newark, New
Jersey, occupying the second floor, and have
lived there for the past 4 years.

2. I have a son, Herbert, presently 14 years 30
old, and a daughter, Myra, presently 18 years
old. They both knew the Brady and Frost
family and their children when they occupied 155
Peshine Ave., Newark, New Jersey.

3. The Brady family moved to a housing proj-
ect in the beginning of 1942. In the fall of 1942
the Frost family moved in. My children knew
the Frost children, who formerly lived on Ber-
gen St., and went to Bergen St. School. I often 40
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heard them speak of the Brady family who lived

there before, and they apparently knew each

other because they went to the school together

and also lived in the neighborhood. After the

Frost family moved in, Mrs. Frost became
IQ friendly with me and the neighbors.

4. About a month after Mrs. Frost moved in,
I was present and heard a conversation between
Mrs. Frost and Julia Pascavage, which took place
in front of the house at 155 Peshine Ave., New-
ark, New Jersey, about the rental that Mrs.
Brady paid. I heard Mrs. Frost ask Julia Pas-
cavage how much rent the Brady family paid for
the flat she now rents, and Julia Pascavage told
2Q her the Brady family paid $26.00 a month rent.
Thereupon Mrs. Frost told Julia Pascavage she
was paying $28.00 a month for the same flat.
Julia Pascavage told her maybe she is paying
$28.00 a month because the boy, Buddy, Mrs.
Brady’s son, was handy and did odd jobs around
the house for Mr. Alper. Mrs. Frost then said
she was going to find out if $28.00 a month rent
was right, and if the difference of $2.00 was be-
cause Buddy, Mrs. Brady’s boy was doing odd
30 jobs around the house for Mr. Alper, and that
was the reason why Mrs. Brady was paying
$26.00 a month.

5. I was also present at several conversations
which took place in front of the house at the
above address, and overheard Mrs. Frost on
several occasions speak to the neighbors and my-
self and tell us that she was going to find out
what the ceiling rent was from the Office of Price

40 Administration for her flat and if she was not



45
Order Denying New Trial.

paying the right amount, she was going to make
a lot of trouble for the landlord, sue him and

stay in the premises until she gets what money
she wants and then she would move.

Ethel Steinberg. iq

Sworn and subscribed to before
me this 13th day of June, 1944.

Estelle Greenberg,
Notary Public of New Jersey.

Order Denying New Trial.
(Filed Oct. 19, 1944) 20

No. 72,092

District Court of the Second Judicial District
of the County of Essex.

Henry Frost and Nellie Frost ,
his wife,

Plaintiffs, 30

Vs, Action at Law.

Morr is Alper,
Defendant.

This matter coming on to be heard before me

on this 19th day of October, Ninteen Hundred 40
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and Forty-four, on an application for a new trial
made by the defendant, and Jerome Alper, ap-
pearing for the said defendant, having presented
his arguments therefore in the presence of J.
Edward Bennett, who appeared for the plaintiff
and the Court having considered the arguments
of counsel, it is hereby

On this 20th day of October, 1944, orderea that
the said application for a new trial is, and the
same is hereby dismissed.

F. D. Masucci,
Judge.
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Settled State of Case.
(Filed Jan. 11, 1945)

District Court of the Sec ond Judicial District
of the County of Essex.

No. 72,092.

10
Henry Frost and Nellie Frost, |
his wife, I

Plaintiffs, f Action at Law.
yg / On Contract.
Morris Al per, 1

Defendant. 1

20

J. Edwa rd Bennett, Attorney for Plaintiffs.

Jerom e Alper & Alper, Attorneys for Defendant;
Benjamin M. Weinberg, ofCounsel.

The parties hereto, through their attorneys,
having been unable to agree upon the State of
the Case for Appeal, and having applied to me,
Judge of the said Court, within the time limited 30
by law, I do hereby settle the case, as follows:

The action was brought by the plaintiffs against
the defendant, and the cause of action is based
upon the provisions of Section 205(e) of the
Federal Emergency Price Control Act, of Janu-
ary 20, 1942; 50 U. S. C. App. Sec. 925(e).

Henry Frost and Nellie Frost, his wife are
the plaintiffs and tenants of the defendant, Mor-

ris Alper, the owner of a six-family dwelling, 40
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under a written lease, dated October A.D. 1942,
covering a six-room flat in premises at 155
Peshine Avenue, Newark, N. J., which lease was
for two years, commencing November 1st, A.D.
1942 and ending November 1st, A.D. 1944, at the
yearly rental of $336.00, payable in equal monthly
installments of $28.00 on the first day of each
and every month.

The plaintiffs entered into possession of said
premises on November 1, A.D. 1942 and continued
in possession thereof, and paid to the said de-
fendant, and said defendant accepted the monthly
rent of $28.00 for each of the months for the
period of November A.D. 1942 to and including
the month of September A.D. 1943.

The plaintiffs claimed that the maximum rental
for said months, under the provisions of the
Federal Emergency Price Control Act, aforesaid,
and regulations thereunder, was $26.00 and that
the defendant’s agreement and acceptance of
rent in excess thereof, for the months aforesaid,
constituted a violation of said act and regula-
tions which entitled plaintiffs to sue and receive
the sum of $50.00 for each of said violations.

Prior to the trial, the defendant served plain-
tiffs, without first obtaining leave of the Court,
with written interrogatories. The same not hav-
ing been answered, the defendant made appli-
cation to suppress the plaintiffs’ action. This
application was denied and defendant prayed for
and was granted an exception to said ruling.

The case was tried without a jury on January
21, A.D. 1944.

It was stipulated by the respective counsel that
the lease between the plaintiffs and defendant for
the premises in question be received in evidence
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and same was received and marked Exhibit
“P-1,” that the rent paid by the plaintiffs and
received by the defendant for the months from
November 1, A.I). 1942 to September X A.D.
1943, both inclusive, was $28.00 for each month,
evidenced by eleven receipts and received in evi-
dence and marked, as one group, as Exhibits
“P-3.7

The evidence on behalf of the plaintiffs was as
follows:

Mrs. Margaret Brady testified that she lived
in the flat in question on March 1, A.D. 1942 and
paid the agreed rent for said month to the de-
fendant in the sum of $26.00 and produced the
receipt for said rent which was received in evi-
dence and marked Exhibit “P-2.” That the last
month she lived in said flat was May, A.D. 1942,
for which month she paid the increased rent of
$28.00. That when she first rented said flat, she
saw the defendant, that the rent agreed upon was
$26.00 per month with the understanding that
she was to keep the landing in front of the door
to her flat and stairs to floor below clean. She
denied that there was any agreement between the
defendant and herself, that for a $2.00 reduction
in monthly rental, either she, her son or Mr.
Wilson, a friend of hers, were to make minor
repairs or work in the building; that her son did
clean the sewer of said premises for which he
received 35 cents; that her son and friend, Mr.
Wilson, did install a light in the pantry for her
own convenience, without the defendant’s knowl-
edge and that same was taken out by her when
she moved from the flat, that a rent of $28.00
per month was never suggested bv the defendant
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to her when she first rented the flat, that she was
never to service any building, that she first knew
plaintiffs in the latter part of August, A.D. 1943,
when she told them her rent had been $26.00 per
month; that she may have said she disliked Miss

10 Alper, but she was telling the truth; that she
told Harold Alper that she could also make a
claim for $50 and that she was not shown any
other apartment and did not know of rental of
any other apartment. She then identified a re-
ceipt for rent paid by her for said flat for the
month of April, A.D. 1942, with notation on the
reverse side stating that “starting May 1, 1942,
your rent will be increased two dollars to $28.00
per month.”

20 She further testified that in December or Octo-
ber, A.D. 1941, she returned a faucet to Miss
Alper and got a receipt for same. The said
faucet was never installed and son never had
same in his hands. That on January 5, A.D. 1942,
she asked the defendant for repair of kitchen
stove and said repairs were made by some person
employed by the defendant.

Miss Mary Lyons testified that she is a New
Jersey attorney employed by the Office of Price

30 Administration in its Regional Rent Office in
Newark, N. J. Produced registration of said flat
which was filed by the defendant on August 1,
A.D. 1942, showing the then tenant, T. Armitage
and the rent at $28.00 per month.

Plaintiffs then rested and the defendant moved
for a non-suit because no demand for return of
excess rent paid by plaintiffs was made upon
the landlord, to give the landlord an opportunity
to pay back said excess and because there was a

40 waiver of said claim because plaintiffs continued
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to pay rental of $28.00 monthly after knowledge
that the rental, on maximum rental date, was
$26.00. Motion denied and exception allowed.

On the part of the defendant, the evidence was
as follows:

Statements of Harold Alper and Morris Alper
were read to the Court and same Avere received
in lieu of their testimony. Said statements form
part of a stipulation on file Avith the papers in
this case.

Miss Theresa Alper testified that she showed
the apartment to Mrs. Brady and Avas present at
rental agreement between Mrs. Brady and the
defendant. That at said time Mrs. Brady said
she was a widow, had a child, was on relief and
had a son who would be handy doing odd jobs.
That Mr. Wilson, a friend also agreed to make
minor repairs and that the defendant agreed to
reduce the rent from $28.00 to $26.00; that there-
after the defendant never paid any money for,
nor requested to pay any money for any repairs;
that for a long time she was friendly with Mrs.
Brady, then a large family moved in the buildins:
and Mrs. Brady complained of their noise and
filth and said family was evicted. Later Mrs.
Brady took a family in to live with her and
Miss Alper complained and Mrs. Brady got
angry, said it was her house and she could do
as she pleased. However, after a long time, the
family finally moved out of Mrs. Brady*s flat.
On cross examination she testified that Buddy
(Mrs. Brady’s son) did all the work in repairing
the sewer and he was not paid 35 cents; that
man in Mrs. Brady’s house fixed the windows;
that a Mr. Shaefer fixed the stove, that the ten-
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ants put nails in walls apd shelves; that Mrs.
Brady took the wiring out without objection on
her part; that she used the wrong words in Ex-
hibit “P-4,” that certificate of registration talks
of advance prices, that the rent in May, A.D.
1942, was increased because Buddy was working
in a defense plant and Wilson didn’t come around
anymore and that she didn’t remember who took
over the work of making the minor repairs.

Mr. Elmer H. Wilson testified that he knew
Mrs. Brady, the last time he was in her home was
February, A.D. 1942, that he was present at
showing of flat to Mrs. Brady, that she had
asked him to take her there, that Mrs. Brady
explained that the price of $28.00 was steep, that
she was working on W.P.A. project, that she was
shown that the stove had to be connected and
Mrs. Brady suggested that her son would do some
general work around the house and he offered
to help and the defendant agreed on a reduction
of the rent to $26.00, that he hooked the stoves,
put shelves in closet, did some work in cellar,
fixed chains and latches and sash cords in win-
dows and got no money from anyone.

On cross examination he testified that the boy
(Mrs. Brady’s son) got a job November or De-
cember, A.D. 1940, with Western Electric and
that he had a fallihg out with Mrs. Brady in
February, A.D. 1942.

Mrs. Clara Graff testified that she lived at
159 Peshine Avenue, Newark, N. J., next door
to plaintiffs’ residence, that she knew Buddy
Brady, that he repaired a water pipe which had
burst in her apartment, that he worked off and
on for two or three days and that it was the
only job she knew he had done and further stated
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that she saw a number of men doing work around
her house.

On rebuttal, plaintiffs recalled Mrs. Brady who
testified that Mr. Wilson at first used to call
every evening and then her son started working
a couple of months after she had moved into the
flat and he worked steadily until he went into
service; that he only did sewer job because de-
fendant asked him to, saying that he couldn’t get
a plumber.

At the close of the case, the defendant renewed
his motion for a nonsuit, upon the grounds pre-
viously urged. The motion was denied and excep-
tion allowed.

After reserving decision on May 6, A.D. 1944,
judgment was entered in favor of the plaintiffs
and against the defendant, in the sum of $500.00.

On May 8, A.D. 1944, the defendant filed notice
of appeal to our New Jersey Supreme Court and
on May 11, A.D. 1944, filed the required appeal
bond.

On October 3, A.D. 1944, the defendant ob-
tained a rule of our said Supreme Court which,
among other things, directed that said cause be
remanded to this Court with leave to the defend-
ant to make application for a new trial, reserving
therein all exceptions taken and covered in de-
fendant’s ground of appeal.

The defendant made application to this Court
and obtained a rule to show cause why a new
trial should not be granted in the above cause
which rule was duly heard and considered and
dismissed.
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In Witness Whereof, I have hereunto set my
hand this 11th day of January, A.D. 1945.

F. D. Masuceci,
Judge of the District Court of
the Second Judicial District
of the County of Essex.
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Opinion.
(Filed May 4, 1945)

District Court of the Second Judicial District
of the County of Essex.

No. 72,092

The issue of fact in the above cause is whether
the maximum rent of the premises in question is
$26.00 per month as contended by the plaintiff or
$28.00 as insisted upon by the defendant.

Admittedly the cash rental paid was $26.00 per
month. The defendant, however, contends that
there was a monthly allowance of $2.00 for which
the plaintiff, her son and a friend of the tenant
were to make minor repairs for said building.
The testimony on that phase might be said to be
slightly in favor of the plaintiff, there being more
probability to the plaintiff’s version. However,
assuming that the verbal testimony of the witness
for each side, created a balance which did not
weight in favor of either side, the plaintiff is ad-
ditionally supported by the receipts and writings
furnished by the defendant or the defendant’s
daughter. All of the original rental receipts to
Mrs. Brady specify the rental as $26.00. In none
is there any statement that $2.00 was being al-
lowed for repairs to be made by the tenant, her
son or friend. The receipt of April 1, A.D. 1942
is particularly significant. On the reverse side
there is a statement that “ Starting May 1, A.D.
1942 your rent will be increased two dollars to
$28 per month.” Miss Alper appears to be an
intelligent, educated and experienced young lady.
If the claimed waiver of $2.00 monthly was being
stopped because the claimed service was not be-
ing rendered, some appropriate statement could
easily have been incorporated in connection with
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Opinion.

said notation. Her simple statement that she
used the wrong words does not sufficiently explain
away the definite meaning of the words used.

Under the circumstances, [ feel that the plain-
tiff has clearly sustained the burden of proof and
although the result may be unduly harsh to the
defendant, I have no alternative except to give
judgment for the plaintiffs and against the de-
fendant in the sum of $500.00 (Five Hundred
Dollars and no cents).

F. D. Masuceci,
Judge.

Clerk's Office
District Court of the Second Judicial District
of the County of Essex.

1068 Clinton Avenue
Irvington, 11, N. J.

May 4, 1944.

Messrs. Jero me Alper and Al per,
207 Market Street,
Newark 2, N. J.

In re: Frost vs. Alper
Gentlemen: % No. 72,092

Enclosed please find copy of the Judge’s Opin-
ion in the above entitled matter.

Very respectfully yours,

J. Edwa rd DeLancy, Clerk
VLK By: Veronica L. Kendall
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Schedule of Abstract of Exhibits.
Exhibit “P-1
Lease .

Lease, dated Oct. 27, 1942, made by Morris
Alper, of 36 Van Ness Place, Newark, N. J., as
landlord, and with Henry Frost and Nellie Frost,
his wife, as tenants, for apartment north side of
3rd floor of 155-7 Peshine Ave., Newark, N. J.,
for two years, commencing Nov. 1, 1942, and
ending October 31st, 1944, at yearly rental of
$336.00, payable in equal monthly payments of
$28.00 on the first of each month.

Exhibit “P-2.”
Receipt.
March 1st, 1942.

Received of Mrs. Margaret Brady

TWenty-siX ...cccceceevveevieens cveeveenieene Dollars for
Rent of 6 rooms at No. 155 Peshine Avenue for
one month ending March 31, 1942.

$26.00 # M. Atrper, T. A.
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Exhibit “P-3.”
Group of 11 Receipts.

This is a group of 11 receipts, each for $28.00
given to Mr. Henry Frost and signed by
M. Alper, the first is dated November 1st, 1942,
and each month thereafter, and the last is dated
September 1Ist, 1943, and on each is shown for
rent for 6 rooms at 155 Peshine Ave., Newark,
N. J.

Exhibit “P-4.”
Receipt April 1st, 1942.
April 1st, 1942.

Received of Mrs. Margaret Brady
TWENtY-SIX .eeevveeer veeieeieeieeeiie e Dollars for
Rent of 6 rooms at No. 155 Peshine Avenue for
one month ending April 30, 1942.
$2600 M. A per, T. A.

(See other side)

(Reverse side)

Starting May 1—1942, your rent will be in-
creased two dollars to $28 per month.
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Exhibit “P-5.”

This is a group of 13 receipts given by M.
Alper to Mrs. Margaret Brady on same form as
shown on Exhibit P-2. Each receipt is dated the
Ist of January 1941, February, March, April,
May, June, July, August, September, October,
November, December, 1941, and February lst,
1942, for $26.00. Covers monthly rent of 6 rooms,
155 Peshine Avenue, Newark, N. J.
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EXHIBIT ip 9« . A. REGISTRATION

The bn<l)< GIIENE% PVSW%CHON%I each rental UNITED STATES OF AMERICA Form DD 2-D
e bn<l)<ri.lwy 0, register separal renta
dwell hether occupied or %lmg it OFFICE OF PRICE ADMINISTRATION
rmmhgrgaugrl(g’ugoﬁogr‘m forwhlcha smg]erent ispaid. %p]laa REGISTRATION OF RENTAL DWELLINGS LANDLORD'S
lma% ~gIMlldg statement in triplicate, mnnw carbons, and (TYPE OR PRINT PLAINLY - DONOT FOLD) COPY
(Do Not Uu This Form far Hotels and Rooming Houne
& "E" Y/
If the dwell umt was not rented at any tlme during the period between IDE (CATION
Januafy. o Rent n?unst P on P 3pPfigtion 0 csablih the N ABdrestf<fiilScni*ibizfekK (v,

SECTION D. EQUIPMENT AND'

SECTION C. MAXIMUM LEGAL RENT SERVICES INCLUDED IN THE

Read carefully and fill in every item which applies to this (hreUing unit. RENT ON MARCH 1, 1942
Renton March 1,1942: § iQQ Vr\xeek( ) per month (X[ a%fp 1{5 3{550‘{ V‘Vgihge?;l% Ct% Iclé’bsfff,‘l%'é 1113
go'i rTntSd 011t elzl/larch 1, lt?l4f,tt)7v1:)t_renteﬂ(li at ano}(/1 time between January 1,1942 and February 28, i% ana Services ;{lfyuoj d in the rent on th g

ate last rented during that month period:

Rent on that date: § per week () per month () ) EQUIP MENT Yea' No
Not rented at any time between January 1, 1942 and March 1,1942, but rented before July 1,1942. Fumniture T
Check one boa: m}agm?awr ok
() (a) Owner oocupied or vacant between January 1,1942 and March 1,1942. Flﬁsh Toilet (

() (b) Newly constructed without priority rating. Bathroom f
() (c) Newly constructed with priority rating.  (If checked, item 6 must also be filled in.) Central Heating <’j
Date first rented after March 1, 1942 o HeatingSiove (

Rent on that date: § per week () per month () lltl/l;cctbn(];el lled (>< ( ¥
Dwellingunit made availableby a change which resalted inan increaseor decrease in the numberofdwelling  Gooking Stove y
units after March 1,1942, but before July 1,1942. If any equipment i g
Date first rented after such change: m below:
Rent on that date: § per week () per month ()
Substantlally changed after March 1, 1942 but before July 1, 1942.  Check one box:
( )( ) lI;rom }in;]{mnshﬁd to fully Skhlgg
ro to unﬁm
() MA}]OR CAPITAL IMPROVEMENT as distinguished from ordinary repair, replace- 2. SERVICES Yes  No
ment and muaintenance. Garage R
Date first rented after such change:. Heat or Heating Fuel § )
Rent on that date: t -per week () per month ( ) 82%01\;\,% fuel )
Dwelling unit newly constructed with a priority rating from the United States or any agency thereof. Hot Wa?e? <*>( )
Rent approved by agency granting priority: $ per week () per nonth ()¢ Light () I’l]
THE MAXIMUM LEGAL RENT FOR THIS DWELLING UNIT IS: Ice or Refrigeration )
I %, 0 Q —per week () per month Janitor Service ()(%
Enterlfonly one of the & wgﬁ?fnfpphesﬁﬂfed&fﬁﬂffﬂg M|xg1mum Le&,allol{]esm it the tent efitered for that Tem.  Painting & Decorating ()
If more than one of the above items aj ly to this dwelling unit the Maximum Legal Rent is the rent reported for the Interior Rﬁjﬁlfs 0 ( )
most recent date; except in the case of Item N B
If Item b a plles to lhlS dwe]]mg unit the Maxlmum Legal Rent is the lower of the two rents entered inltem Jana item 6. Exterior ( )
*Nm« Ifany onef the Ite 4or5applies to this dwellin, umlyoumustalso fillin the information required ifl Sectios 1 n *E” List the e 0
The Admiristrator may nt tlme order a decrease in the um [Yegal Rent determined under l.lems&(a)ﬁl (b). 3. Mor 5.0n St any other Services:
,he grounds that therentis h1g erthan therent generally prevailingforcomparable housing accommodations on March 1, 1942, f /\i
Section E - See Note Section C. 7 * T d t
If Ttem 3(b), 4 or 5 of Section C was filled in, set forth in specific detail the type and cost of: Are all d  services
(a) New construction (c) Achange from unfurnished to fully furnished ndlcate(j) now_included m
(b) A change in the number of dwelling units (d) Amajor capital improvement tbe rent? Yes (Y) No ()
N4 NC
The rent for this dwelUns unit on and after July l« 1942
cun be ng more than tbe Marimwm Legal Rent entered la
Section C, It

A ta]sefst%tsmsm on this form or an evasion or attempted
Maximum Rent Regulation may subject you

) % evasion o
— to a 1\000 ﬁnc or 1m nsonmcnt for one
ﬁ l -J 4 >4 w u ﬁ;z/rtrrt I'HEREBY REPRESENT that all slall)t,:mn.nlﬁ and en-
- '

ij f35 tries given hp:”?Qn are true and correct.
xJu.. Qa jjl "fai* * I L
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EXHIBIT P-9.
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Notice of Appeal.
(Filed Oct. 22, 1945)

new jersey supreme court.

Henry Frost and Nellie Frost, onAppeal
. . from the
his wife, o Irvington
Plaintiffs-Appellees,  Dbistrict Court,
Docket
VS. No. 72092,

S. C. No. 413,

May Term,
Morris Alper, 1945,

Defendant-Appellant. ~ No- 1159.

10

To:J. Edward Bennett, Esquire, Attorney for
Plaintiffs-Appellees,

17 Academy St., Newark, N. J.
Sir :

Take Notice, that Morris Al per, the defend-
ant-appellant, appeals from the whole of the
judgment entered in this cause in the New Jersey
Supreme Court, affirming a judgment in the Dis-
trict Court of the Second Judicial District of the

30 County of Essex, to the New Jersey Court of
Errors and Appeals.

Jerome Alper & Alper,

Attorneys for Morris Alper,
Defendant-Appellant.

Dated: September 27, 1945.

40
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Grounds of Appeal.
(Filed Oct. 22, 1945)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Henry Frost and Nellie Frost,
his wife,
Plaintiffs-Appellees,  On Appeal

from the New

VS. Jersey
Supreme
Court.

Morris Alp er ,
defendant-Appellant.  Sat Below:

f pp Justices Case,
Bodine and
Perskie.

To:J. Edward Bennett, Esquire, Attorney for
Plaintiffs-Appellees,
17 Academy St., Newark, N. J.

Sir :

The Defendant-Appellant, Morris Alp er , as-
signs the following as his Grounds of Appeal in
the above entitled cause:

1. The Supreme Court erred in affirming the
judgment of the Second Judicial District Court
of the County of Essex, whereas the said Su-
preme Court should have reversed the said judg-
ment.

Jerome Alper & Alper ,
Attorneys for and of Counsel
with Morris Alper,
Defendant-Appellant.

Dated: October 22, 1945.
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Opinion of Supreme Court.

NEW JERSEY SUPREME COURT.
No. 413—May Term, 1945.

Henry Frost and Nelli e Frost, I
his wife, f
Plaintiffs-Respondents, |

\ (Not for print

VS. in any report)
Morris Alp er ,
Defendant-Appellant.

Submitted May, 1945—Decided Sept. 6, 1945.
On Appeal.

For Appellant, Jerome Alp er & Al per ,
Jerome Alp er .

For Respondent, J. Edward Bennett,
David Weinick.

Before Justices Case , Bod ine an d Perskie.

Bod ine, J.: The amount recovered in this case
in the District Court did not exceed its jurisdic-
tion. There may be a recovery in that court of
the sum of $500 exclusive of costs. An attorney’s
fee may be taxed in the cause. R. S. 22:2-50.

The other questions argued have been deter-
mined adversely to the appellant in Beasley v.
Gottlieb, 132 N. J. L. 603. See also Carmelly,
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Opinion of Supreme Court.
Bowles, Intervenor v. Hanson, No. 403 May
Term, 1945.
The judgment below is affirmed with costs.
A True Copy,

James J. Gavin,
Clerk.
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APPELLANTS BRIEF.

Statement.

Defendant appeals from a judgment rendered
against him by the District Court of the Second
Judicial District of Essex County, for $500.00,
besides costs.

Facts.

The ceiling rent of the premises in question
was $28.00 a month (OPA Regulation, Exhibit
P-9, S. C, pp. 58, 59).

On November Ist, 1942, the plaintiffs entered
into possession under a 2-year written lease with
the defendant, at a yearly rental of $336.00, pay-
able in monthly installments of $28.00, in ad-
vance, on the first day of each month, for a
6room flat owned by defendant at 155 Peshine
Avenue, Newark, New Jersey. On November I,
1942, and thereafter plaintiffs paid $28.00 each
month under the lease.
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Plaintiffs instituted this suit on September 28,
1943 (S. C., p. 32), under the provisions of Sec-
tion 205(e) of the Federal Emergency Price Con-
trol Act of January 30, 1942, alleging a $2.00
overcharge for each of the ten months for which
they paid for November, December, 1942, Jan-
uary, February, March, April, May, June, July,
August, 1943, inclusive, and sought damages.
They allege the ceiling rent was $26.00 per
month. The state of demand is framed in 10
causes of action, setting up 10 counts for each
month of the alleged overpayment of $2.00 for
which they claimed judgment for “Fifty ($50.00)
dollars, plus attorney’s fees and costs to be fixed
on this Count” (S. C., p. 9).

Before the trial, the Court refused to compel
plaintiffs to answer written interrogatories served
by the defendant (S. C., p. 33, line 22).

Before the trial, the depositions of defendant,
Morris Alper and Harold Alper, a witness, were
used as evidence for the defendant. The defend-
ant was an aged and infirm person, upwards of
75 years, an invalid and unable to appear in per-
son. Harold Alper was a witness, in the United
States Armed Forces.

Defendant demanded a jury trial (S. C, p. 32,
line 25). Before trial, by written agreement of
plaintiffs and defendant, the jury was with-
drawn under the agreement that the plaintiffs
will appear and testify (S. C., p. 23, lines 19, 20).

The case was tried on January 2lIst, 1944,
without a jury (S. C, p. 34, lines 19, 20).

The plaintiffs offered the lease and it was
marked into evidence (Exhibit P-1, S. C., p. 55).

The OPA registration for $28.00 was offered
and marked into evidence (Exhibit P-9, S. C,
pp- 58, 59).
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Payments by way of receipt of $28.00 per
month for the 10 months in question was offered
and marked into evidence (Exhibit P-3, S. C,
p. 56).

A motion for non-suit was denied (S. C, p. 50,
line 38).

Over objection, plaintiffs offered the testimony
of Margaret Brady, a previous tenant in their
endeavor to prove the “ Maximum legal rental of
the flat as of March 1st, 1942, and the Court
proceeded to fix and determine what was the
ceiling rent as of March Ist, 1942. The plain-
tiffs contend the Court was without jurisdiction
to fix the ceiling rent as of March Ist, 1942.

Over objection, the Court proceeded to try the
case and assumed jurisdiction, where the amounts
claimed in the state of demand in the 10 counts,
exceeded the jurisdiction of the District Court.

The defendant raised the objection as the
amount sued for exceeded the jurisdictional
amount of the District Court to try the issues
under R. S. 2:8-40, as the plaintiffs sought to re-
cover an amount in excess of $500.00, besides
costs, taxed to a successful plaintiff under R. S.
22:2-44 and 50.

Plaintiffs failed to take the stand and testify
as agreed under Stipulation with defendant to
waive trial by jury (S. C, p. 34, lines 29, 30, 31).

At the close of the case, same objection and
motion for non-suit were reviewed, which was
denied with exceptions (S. C., p. 53, lines 15 to
18).

Decision was reserved.

On May 6, 1944, judgment was awarded to
plaintiffs for $500.00, together with costs.

From the judgment, the appeal is taken.
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Questions Presented.

The appellant filed several reasons why there
should be a reversal of the judgment of the Dis-
trict Court.

These reasons may be grouped under the fol-
lowing headings, to wit:

L The trial court lacked jurisdiction under
R. S. 2:8-40 to try the issues, as the amount
in dispute exceeded the sum of $500.00, ex-
clusive of costs, to be ascertained and fixed
by the trial court, as provided under Sec.
205(e) of the Federal Act.

TT The trial court erred in assuming juris-
diction to determine and fix a ceiling price
of the premises in question as of March 1,
1942, and changed and modified such reg-
istration, which jurisdiction to do so was
expressly given to the Office of Price Ad-
ministrator, under the provisions of the
Federal Emergency Price Control Act.

III.  The trial court erred in denying the
defendant’s motion for a non-suit.

Assuming plaintiffs did prove their cause of
action, which is denied, appellant grouped the
several reasons for a reversal of the judgment
viz:

IV.  The trial court erred (a) in rendering
a judgment to the plaintiffs instead of the
defendant, upon the defenses shown; (b)
that the plaintiffs failed to make a demand
for the return of the alleged overcharge; (c)
that they failed to call for a hearing before
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the Office of Price Administration, to deter-
mine the maximum legal rental as of March
1, 1942; (d) that they continued to pay, with-
out protest, such alleged overcharge; (e)
that they failed to do any act to mitigate the
damages prior to the commencement of their
action; (f) that they did entrap the defend-
ant in paying the alleged overcharge without
any protestation or notice to the defendant.

V. The trial court erred in its determina-
tion in entering judgment in favor of the
plaintiffs and against the defendant for
$500.00, besides costs, as contrary to the
provisions of the Federal Emergency Price
Control Act (Section 205-¢), in that, if the
plaintiffs are entitled to recover, that the
recovery cannot exceed three times the al-
leged overcharge of $20.00 as shown in the
State of Demand, or $50.00, whichever sum is
greater, together with reasonable attorney’s
fees and costs.

Statutes Involved.

Emergency Price Control Act of January 30,
1942, 50 U. S. C. A. App. No. 901, etc.

Section 205(d):

(d)  No person shall be held liable for dam-
ages or penalties in any Federal, State or
Territorial court, on any grounds for or in
respect of anything done or omitted to be
done in good faith pursuant to any provision
of this Act or any regulation, order, price
schedule, requirement, or agreement there-
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under, or under any price schedule of the Ad-
ministrator of the Office of Price Admini-
stration or of the Administrator of the Olffice
of Price Administration and Civilian Supply,
notwithstanding that subsequently such pro-
vision, regulation, order, price schedule, re-
quirement, or agreement may be modified,
rescinded, or determined to be invalid. In
any suit or action wherein a party relies for
ground of relief or defense upon this Act
or any regulation, order, price schedule, re-
quirement, or agreement thereunder, the
court having jurisdiction of such suit or
action shall certify such fact to the Admin-
istrator. The Administrator may intervene
in any such suit or action.

Section 205(e):

(e) If any person selling a commodity
violates a regulation, order, or price sched-
ule prescribing a maximum price or maxi-
mum prices, the person who buys such com-
modity for use or consumption other than in
the course of trade or business may bring an
action either for $50 or for treble the amount
by which the consideration exceeded the ap-
plicable maximum, price, whichever is the
greater, plus reasonable attorneys fees and
costs as determined by the court. For the
purpose of this section the payment or re-
ceipt of rent for defense-area housing accom-
modations shall be deemed the buying or
selling of a commodity, as the case may be.
If any person selling a commodity violates
a regulation, order, or price schedule pre-
scribing a maximum price or maximum
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prices, and the buyer is not entitled to bring
suit or action under this subsection, the Ad-
ministrator may bring such action under the
subsection, on behalf of the United States.
Any suit or action under this subsection may
be brought in any court of competent juris-
diction, and shall be instituted within one
year after delivery is completed or rent is
paid. The provisions of this subsection shall
not take effect until after the expiration of

six months from the date of enactment of
this Act.

Stabilization Extension Act of June 30, 1944,
50 U. S. C. A. Appx. 925, et seq.

Section 108(e):

Amendments to Section 205 of Emergency
Price Control Act of 1942:

Sec. 108. (a) The-third sentence of subsec-
tion (c) of section 205 of the Emergency
Price Control Act of 1942, as amended, is
amended by striking out the period at the
end thereof and inserting a colon and the
following:  “ Provided, however, That all
suits under subsection (e) of this section
shall be brought in the district or county in
which the defendant resides or has a place of
business, an office, or an agent.”

(b)  Subsection (e) of section 205 of the
Emergency Price Control Act of 1942, as
amended, is amended to read as follows:

“(e) If any person selling a commodity
violates a regulation, order, or price schedule
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prescribing a maximum price or maximum
prices, the person who buys such commodity
for use or consumption other than in the
course of trade or business may, within one
year from the date of the occurrence of the
violation, except as hereinafter provided,
bring an action against the seller on account
of the overcharge. In such action, the seller
shall he liable for reasonable attorney’s fees
and costs as determined by the court, plus
whichever of the following sums is the
greater: (1) Such amount not more than
three times the amount of the overcharge, or
the overcharges, upon which the action is
based as the court in its discretion may de-
termine, or (2) an amount not less than $25
nor more than $50, as the court in its discre-
tion may determine: Provided, however,
That such amount shall be the amount of the
overcharge or overcharges or $25, whichever
is greater, if the defendant proves that the
violation of the regulation, order, or price
schedule in question was neither wilfull nor
the result of failure to take practicable pre-
cautions against the occurrence of the viola-
tion. For the purposes of this section the
payment or receipt of rent for defense-area
housing accommodations shall be deemed the
buying or selling of a commodity, as the case
may be; and the word ‘overcharge’ shall
mean the amount by which the consideration
exceeds the applicable maximum price. If
any person selling a commodity violates a
regulation, order, or price schedule prescrib-
iIng a maximum price Or maximum prices,
and the buyer either fails to institute an
action under this subsection within thirty
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days from the date of the occurrence of the
violation or is not entitled for any reason to
bring the action, the Administrator may in-
stitute such action on behalf of the United
States within one-year period. If such action
is instituted by the Administrator, the buyer
shall thereafter be barred from bringing an
action for the same violation or violations.
Any action under this subsection by either
the buyer or the Administrator, as the case
may be, may be brought in any court of com-
petent jurisdiction. A judgment in an action
for damages under this subsection shall be
a bar to the recovery under this subsection
of any damages in any other action against
the same seller on account of sales made to
the same purchaser prior to the institution
of the action in which such judgment was
rendered.*”’

Maximum Rent Regulation No. 28, 32 Federal
Register Chapter XI, Part 1388.

Section 1388—1802:

Sec. 2. Prohibition against higher than
maximum rents—(a) General prohibition. Re-
gardless of any contract, agreement, lease, or
other obligation heretofore or hereafter en-
tered into, no person shall demand or re-
ceive any rent for use or occupancy on and
after the effective date of regulation of any
housing accommodations within the Defense-
Rental Area higher than the maximum rents
provided by this regulation; and no person
shall offer, solicit, attempt, or agree to do
any of the foregoing. Lower rents than those
provided by this regulation may be demanded
or received.
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Section 1388-1804

Sec. 4. Maximum rents. Maximum rents
(unless and until changed by the Administra-
tor as provided in section 5) shall be:

(a) Rental on maximum rent date. For
housing accommodations rented on the maxi-
mum rent date, the rent for such accommo-
dations on that date.

(b) Not rented on maximum rent date but
rented during two months ending on that
date. For housing accommodations not
rented on the maximum rent date, but rented
at any time during the two months ending
on that date, the last rent for such accom-
modations during the two-month period.

%

(c) First rent after the maximum rent
date but before effective date. For housing
accommodations not rented on the maximum
rent date nor during the two months ending
on that date, hut rented prior to the effective
date of regulation, the first rent for such
accommodations after the maximum rent
date. The Administrator may order a de-
crease in the maximum rent as provided in
section 5(c¢).

Section 1388-1805:

Sec. 5. Adjustments and other determina-
tions. In the circumstances enumerated in
this section, the Administrator may issue an
order changing the maximum rents otherwise
%ll%wgble or the minimum services required

Continued next page (See Sec. 3 ¢)
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Revised Statutes of New Jersey, R. S. 2:8-40,
District Court Jurisdiction:

“Every action of a civil nature at law, or
to recover any penalty imposed or authorized
by any law of this state, where the debt,
balance, penalty, damage or other matter in
dispute does not exceed, exclusive of costs,
the sum or value of five hundred dollars,
shall be cognizable in the district courts of
this state.”

Revised Statutes of New Jersey:

R. S. 22:2-44. Fees of clerk. In all actions
and proceedings in the district court, the
following fees shall be paid to the clerk:
(List of charges follow, as Summons, Listing
Fee, Execution Fee, etc.

Revised Statutes of New Jersey, R. S. 22:2-50:

22:2-50. Attorney’s Fees. There shall be
taxed by the clerk in the costs against the
judgment debtor, to be collected on execution
or order in the nature of execution on any
final judgment, a fee to the attorneys of the
prevailing party, of five per cent of the judg-
ment.

Section 3(c) :

(©) Grounds for decrease of maximum
rent. The Administrator at any time, on his
own initiative or on application of the tenant,
may order a decrease of the maximum rent

otherwise allowable, only on the grounds
that:



12
Section 7(d):

(d)  Orders where facts are in dispute, in
doubt, or not known. If the rent on the date
determining the maximum rent, or any other
fact necessary to the determination of the
maximum rent, is in dispute between the
landlord and the tenant, or is in doubt, or is
not known, the Administrator on petition of
the landlord filed within 30 days after the
effective date of regulation, or at any time
on his own initiative, may enter an order fix-
ing the maximum rent by determining such
fact; or if the Administrator is unable to
ascertain such fact he shall enter the order
on the basis of the rent which he finds was
generally prevailing in the defense-rental
area for comparable housing accommodations
on the maximum rent date.

POINT L

The trial court lacked jurisdiction, as the
amount in dispute exceeded the sum of
$500.00, exclusive of costs.

The jurisdictional amoupt of the District Court
is limited under R. S. 2:8-40 (See p. 11 of Brief
for the reading of the statute) to every action
cognizable to be tried in the District Court where
the damage or other matter in dispute does not
exceed the sum of $500.00, exclusive of costs.

The words “exclusive of costs” within the
meaing of R. S. 2:8-40 are such costs which are
cognizable in the District Courts of New Jersey.
They are provided for by our statutes to a suc-
cessful plaintiff and awarded against a judgment
debtor, as for example, fees paid to the Clerk



of the Court, under R. S. 22:2-44 (page 11 of
Brief); and those costs representing 5% of the
amount recovered, being attorney’s fees taxed to
the costs, under R. S. 22:2-50. These items are
the costs, which under our Statute (R. S. 22:2-44
and 50), “shall be taxed by the Clerk in the-
costs against a judgment-debtor.”

The “taxed costs” are fixed by our statute,
and by the positive command of the Legislature
is a sum taxed and awarded against the judg-
ment-debtor upon the amount recovered.

The plaintiffs’ right to the action against
appellant for civil damages, etc., stems from
Section 205(e) of the Federal Act under
which they “bring action either for $50.00
or for treble the amount, etc., plus reasonable
attorney’s fees and costs as determined by
the Court.”

Plaintiffs set out in their State of Demand, as
the basis of their demand, the Federal Statute
(S. C, p. 6), and at the end of each count they
repeat the damnum clause as follows:

“Wherefore, judgment will be claimed by
the plaintiffs and against the defendant in
the sum of Fifty (850.00) Dollars, plus at-
torney’s fees and costs to be fixed on this
count.”

There are 10 such counts, making a total of
damages sought for $500.00, “ plus reasonable at-
torney’s fees and costs” the amount of which to
be ascertained and fixed by the Court.

Under Section 205(¢) of the Federal Emer-
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gency Price Control Act, the plaintiffs have a
cause of action in a proper case for:

(a) Civil Damage for $50.00;

(b) Reasonable attorney’s fees to be fixed
by the trial court;

(c) Costs to be fixed by the Court.

It would devolve upon the trial court to de-
termine (a) damages, (b) attorney’s fees, (c)
costs, to a successful litigant. The measure of
damages is named in the Federal Act, and the
recovery for compensation for his civil injury
(See Beasley v. Gottlieb, infra). The damages
are mandatory and leaves no discretion as to the
amount of the civil damage features of the Stat-
ute. It must be either three times the over-
charge, or $50.00, which sum is greater; however,
the recovery of (b) attorney’s fees, and (c) costs
must be determined by the court, and such sum
must be reasonable in amount. The attorney’s
fees must be commensurate with the amount of
work and services necessary and the costs that
are necessary in the prosecution of such action.

The Court determines what are reasonable at-
torney’s fees and costs. Judge Welsh, of the
United States District Court (Eastern District
of Pennsylvania), referring to this subject mat-
ter, stated in Herbert Everly vs. Edward G
Zepp, et al., infra:

“The attorney’s fees should not be in an
amount tending to render such litigation
profitable, and we think they should be the
minimum commensurate with the necessity
of the litigation to preserve the rights of the
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client. Under the circumstances we do not
think the fee should exceed the recovery.”

The amount plaintiffs sued and sought recovery
is in excess of $500.00. Their recovery as sought
would be $500.00 legal damages, and assume the
Court allows $50.00 or $75.00 for attorney’s fees,
and assume $15.00 or $20.00 for costs of attend-
ance of witnesses, etc., and other evidence, neces-
sary in the prosecution of such action, the amount
of the verdict, if they establish a prima facie
case, would be $565.00 and upwards. To this sum,
taxed costs would be added, such as District
Court Clerk’s charges for service, mileage and
listing for $3.84 (S. C., p. 31), (under R. S.
2:22-40), and 5% of the amount of the recovery
for attorney’s fees (R. S. 2:22-50); all of which
would be taxed by the Clerk of the Court, as part
of plaintiffs’ taxed costs against the judgment-
debtor.

These are the damages sought by the plaintiffs
in this suit.

Appellees argued in the New Jersey Supreme
Court that defendant misconstrues their demand
for damages. They say their suit is divided into
ten separate counts, and there is demanded
$50.00, plus attorney’s fees and costs on each
count; that the costs and attorney’s fees in con-
templation are those prescribed by the District
Court Act, namely, the costs of suit, together
with a 5% attorney’s fee, citing R. S. 22:2-44,
prescribing the costs that may be allowed; and
R. S. 22:2-50, providing attorney’s fees of 5%
of the recovery; and these are the costs and fees
demanded, and furthermore, there was no dis-
cretion given to the trial judge to fix any fees or
costs other than those prescribed by the statutes.
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Appellees very adroitly transposed the words
“attorney’s fees” and “costs” and thereby con-
fused the issue.

The damnum clauses on each of their 10 counts
of their State of Demand (S. C, p. 9, line 24) are
clearly stated. They claim judgment for * $50.00,
plus attorney’s fees and costs to be fixed” on
each of the ten counts. The damnum clause fol-
lows the exact wording of the Federal Act under
which they base their right of recovery, if any
they are entitled to receive, and which they set
out verbatim in Paragraph 4 of their State of
Demand (S. C., p. 8, line 10):

“may bring an action either for $50.00 or
for treble the amount by which the considera-
tion exceeded the applicable maximum price,
whichever is greater, plus reasonable attor-
ney’s fees and costs as determined by the
Court.”

If the plaintiffs only sought the $50.00 penalty
sum, as they argue, then the usual form adopted
would be used as suggesting that “Judgment
would be claimed for $50.00, besides costs.’9
These words were not used, so, it clearly indi-
cates that they claimed the full Federal statutory
measure of damages.

Appellant contends the New Jersey Supreme
Court erred in its Opinion (S. C, p. 64, line 29),
in affirming the judgment below.

The statute which determines the jurisdiction
of the District Court to try the issue, expressly
provides that the damage or matter “in dispute,”
should not exceed the sum of $500.00. This is
determined by the State of Demand, and is the
amount sued for.
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It is not the amount of recovery that deter-
mines the jurisdiction of our District Courts; and
appellant urges that the SupremesCourt erred
in its Opinion.

In this case on appeal, the damage and the
matter in dispute as demanded in their State of
Demand clearly exceeds the sum of $500.00, ex-
clusive of costs, and the amount sued for, and
which is in controversy, is beyond the jurisdiction
of the District Court under R. S. 2:8-40.

District Courts are creatures of the Legisla-
ture, and by statute created them and limits their
jurisdiction as to territory and amount. See
MacPhail vs. Nassau, 184 Atl. 633, 14 N. J. Misc.
292.

In Besser vs. Krasny, 114 N. J. L. 146, 176 Atl.
146 (E. & A., January, 1935), reversed 113 N. J.
L. 81, 172 Atl. 533, the District Court lacked jur-
isdiction because the demand was for “ $500.00
and interest thereon.”

It has been held in Van Giesen vs. Van Houten,
5 N.J. L. 822, and Griffith vs. Clute, 9 N. J. L.
264, and Howell vs. Burnett, 20 N. J. L. 266, that
“interest” is part of the debt, and when added
together it exceeds the jurisdiction of the Court.
The attorney’s fees and costs” to be fixed by the
Court, under the Federal Statute is part of the
debt and relate to the amount of the judgment to
be determined by the Court and are added to the
legal damages provided for under the Federal
Act.

In the case here under consideration on this
appeal, the State of Demand filed by the plain-
tiffs is in excess of $500.00, besides costs.

It, therefore, follows plaintiffs’ demand multi-
plied by 10 causes of action clearly shows that
the amount sued for, and which is in controversy,



18

is beyond the jurisdiction of the District Court
under R. S. 2:8-40.

Appellant urges the amount sued and in con-
troversy, as provided for under Section 205(e),
exceeds the jurisdictional amount of the District
Court, and the trial court lacked jurisdiction to
try the instant case.

POINT II

The trial court erred in assuming jurisdic-
tion to determine and fix the ceiling price as
the maximum legal rental of the premises in
question as of March 1, 1942, in violation of
the provisions of the Federal Emergency
Price Control Act.

Appellant submits in the case at bar, that the
trial court erred when it usurped the powers,
duties and the functions devolved and imposed
upon the Administrator. Appellant urges that
the trial court lacked jurisdiction in anywise to
modify, change and determine the Maximum
Legal Rent as of March 1, 1942, for the premises.

For plaintiffs to succeed, they had to prove
they paid a sum in excess of the ceiling rental
price. Hence we have the landlord’s registration
with the O. P. A. for $28.00, Exh. P-9 (S. C., pp.
58-59), and was neither revoked, changed or
modified by the Office of Price Administrator. It
was properly filed under the form provided for,
and Registration of the Maximum Legal Rental
as of March Ist, 1942, Exh. P-9 (S. C., pp. 58-59)
remains in the files of the Office of Price Ad-
ministrator.

The evidence is clear and not denied that the
plaintiffs paid $28.00 each month on their yearly
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lease, all of which show no excess payment for
the ten months stated in their State of Demand.

Nor did the plaintiffs protest either to the ap-
pellant or to the Area Rent Director of the
O. P. A. of any alleged overcharge.

The plaintiffs introduced the testimony of
Margaret Brady challenging the correctness of
the “ceiling rent,” whereupon the trial court de-
termined whad*was* the ceiling rent on March 1st,
1942, in his of May 4, 1945 (Opinion,
S. C, p. 54-a).

The Price Administrator created under the Act,
determines any facts necessary for determina-
tion, where the rent or any facts filed under the
Maximum Rent Regulation No. 28, Maximum
Rent Regulation No. 28 for Housing accommoda-
tions other than Hotels and Rooming Houses,
are in dispute, by the tenant or is in doubt, or is
unknown. He may bring the issue on for hear-
ing, upon notice (Sec. 7), and enter a decree for
any modification of the maximum rent allowable
(Sec. 5-c).

Where defense rental areas have been defined
by the Price Administrator, all housing accom-
modations within such area are subject to the
Administrator’s control for the purpose of estab-
lishing, fixing and determining rent ceilings. See
Adams, Rowe & Norman vs. Bowles, 144 Fed.
2d 357 (U. S. E. C. A, July, 1944), and as pointed
out in Hillcrest Terrace Corp. vs. Brown, 137
Fed. 2d 663 (U. S. E. C. A., 1943), the Court said
that while Congress sanctioned the use by the
Price Administrator of the maximum rent date,
and method of establishing the maximum legal
rent stabilization as a generally applicable for-
mula for determining the maximum legal rent,
it recognized that any adjustments and excep-
tions in formulating a workable maximum rent
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regulation also rests with him Section 901, et
seq., of this Act vests in the Administrator a
broad discretion in determining what provision,
if any, should be made for individual adjust-
ments, although the exercise of the Administra-
tor’s discretion is subject to review in the Emer-
gency Court of Appeals, to determine whether it
was arbitrary or capricious.

Roth-Holt Co. vs. Bowles (Em. App. 1944),
144 Fed. 2d 877,

Equitable Trust Co. vs. Bowles (Em. App.,
1944), 143 Fed. 2d 735;

Gillespie-Bogers-Pratt Co. vs. Bowles (Em.
App., 1944), 144 Fed. 2d 361;

Wilson vs. Brown (Em. App., 1943), 137
Fed. 2d 348;

Bottenberg vs. United States (C. C. A,
Mass., 1943), 137 Fed. 2d 850;

United States vs. Siegel Bros. (D. C,
Wash., 1943), 52 Fed. Sup. 238.

The remedy of a tenant is under said sections,
and not in the trial court, see Bowles vs. Nu
Way Laundry Co. (C. C. A., Okla.,, 1944), 144
Fed. 2d. 741.

In Everly vs. Zepp, infra, the tenant followed
the requirement of the Federal Act under which
he sought judicial redress. He brought his suit
after complaint was first registered with the
Office of Price Administration Director and, upon
a hearing had before the Rent Area Director, the
rights of the landlord and tenant were then ascer-
tained. This having first been done, the law
court proceeded with the action.

The tenant followed the statutory requirements
by bringing on a hearing before the Rent Area
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Director, and after a complaint, and hearing, the
Director determined the “maximum legal rental”
as of March 1, 1942, and directed a finding of
fact of the $70.00 overcharge, which the landlord
promptly returned.

In the case sus juaice, all of this was lacking,
and hence, appellant contends that the District
Court was without jurisdiction to determine the
“maximum legal rental” as of March 1, 1942,
and was without jurisdiction to sit as a fact-
finding body, to determine the reasonableness, or
any facts necessary to fix the maximum legal
rental of the fixed rental period.

In Percy R. Jones, et al. VS. F. E. Shields, et
«1., Cal. Sup. Ct., Appel. Dept., Los Angles Co.,
Cal.; reported No. 51878 0. P. A. Service, on
March 2, 1944, held that the state court was with-
out jurisdiction to review the action of the Ad-
ministrator in applying the Rent Regulation to
the facts of the particular case.

This question was decided by the United States
Supreme Court, in the case of ciem Lockerey VS.
puintips, reported in 319 U. S. Reports 182 (1943),
c. f. 146 A. L. R. 720, and 725, 150 A. L. R. 1470,
and 151 A. L. R. 1469. This was an appeal
taken to the United States Supreme Court from
the dismissal of a bill of complaint brought by
Clem Lockerty against the Director of the Office
of Price Administration. Chief Justice Stone
affirmed the dismissal of the complaint by the
District Court and held Section 203 (a) sets up a
procedure whereby any person subject to any
provision of any regulation, order or price
schedule promulgated under the Act may file a
protest to the Director of the Office of Price Ad-
ministration, specifically setting forth objections
# * * and the Administrator shall either grant
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or deny such protest in whole or in part * * *
The United States Supreme Court further said
that the plaintiffs did not protest to the Director
of any price schedules which they now challenge;
nor did they take any proceedings for a modi-
fication, reduction or for proper determination of
such price schedules. Under this cited decision,
the trial court lacked jurisdiction to alter, mod-
ify or nullify the rules, regulations and orders as
filed. They did not protest the price regulation
which they challenged, and took no proceedings
for review by the Emergency Court of Appeals
created under the Act. They sought the aid of the
United States District to restrain the enforce-
ment of an administrative order and price sched-
ule without first pursuing the administrative
remedy provided by the statute.

Appellant further relies upon Section 205(d)
of the Emergency Price Control Act, for reversal
of the judgment. This section relieves appellant
from liability for damages in any Court on any
grounds “in respect of anything done or omitted
to be done in good faith pursuant to any provi-
sion of this Act, or any regulation, price sched-
ule, requirement or agreement thereunder, or
under any price schedule of the Administrator
notwithstanding subsequently such provision, etc.
—may be modified, rescinded or determined to be
invalid.”

There is nothing in the proof in this case ap-
pellant violated, any order, regulation or rule or
price schedule, and hence the defendant is not
liable for any violation.

The evidence here is clear, corroborated and
uncontradicted by the plaintiffs, that the land-
lord did all that was required of him. He filed
his registration under Form DD 2-D, as provided
for, and the Registration of the Maximum Legal
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Rental as of March 1, 1942 (“Ex. P-9,” S. C,
pp. 58-59) remains in file in the Office of Price
Administration, unchallenged, and neither re-
voked nor modified.

Appellant also urges as a ground for reversal
of the judgment, that the provisions of Section
205(d) duly exonerated him from liability for
damages, and further that the trial court was
without jurisdiction to fix the ceiling price of
the rental of the premises as of March 1st, 1942.

POINT IIIL

The trial court erred in denying the de-
fendant’s motion for a non-suit.

Appellant contends that the plaintiffs failed to
carry their burden of proof.

Plaintiffs allege in their State of Demand (1)
the defendant failed to comply with the provi-
sions of the Federal Emergency Price Control
Act, Section 205(e) and such rules, regulations
and orders made by the Administrator therein
named, and upon whom devolved the duty of reg-
ulating housing accommodations, and providing
the maximum rents for such accommodations in
the defense area established by the Administra-
tor; and (2) the defendant accepted rent in ex-
cess of the maximum ceiling rental of the flat
occupied by the plaintiffs for a period of 10
months; in an amount of $2.00 per month or a
total of $20, hence a cause of action accrued to
the plaintiffs for $500, besides attorney’s fees
and costs.

Under Point II, of this brief, we have urged
that the Court erred in fixing the maximum rent
as of March 1, 1942. Assuming, but not conced-
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ing, the trial court had power to determine this
fact, appellant contends that from an examination
of the testimony adduced in behalf of the plain-
tiffs, it indicates that the testimony of the wit-
ness, Margaret Brady, was such that not only was
it uncorroborated in any way, but, in addition
thereto, the testimony as given by her was highly
impossible and biased (S. C., p. 50, lines 9, 10)
and extremely self-serving (S. C, p. 50, lines
10-12), for it appears that she had a financial
interest in the outcome of these proceedings, for
she was to get at least $50.00, if the plaintiffs
were successful in any recovery (S. C., p. 51, line
10; S. C, p. 28, lines 31-40; S. C., p. 29, lines
1-27).

Here again, the plaintiffs had an opportunity
to take the stand and testify. They failed to do
so (S. C, p. 34, lines 22-40). Such failure, on the
part of the plaintiffs to take the stand, should
militate against Mrs. Brady’s testimony, who
clearly showed that she had an interest in the
proceedings; reducing her testimony to its ordi-
nary meaning, it is like this:

“You help us win this case, and you will
be helping yourself, because, if we win this
case, you will be paid.”

The testimony of the witness, Margaret Brady,
carries no weight.

The plaintiffs failed to sustain the burden of
proof, in that they failed to show any failure on
the part of the defendant to comply with the
Federal Act; and the record is barren of any
proof of an overcharge, as alleged by the plain-
tiffs.

The plaintiffs paid $28.00 per month.
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The maximum legal rental for the premises as
of March 1, 1942 (S. C, p. 50, Exhibit P-9), was
$28.00, and therefore there is no overcharge.

He who asserts an allegation must prove it,
and their failure to carry the burden of proof
must result in a non-suit. The burden of proof
never shifts, and the plaintiffs are always charged
with the duty of making out a prima sacie case.
The law is elementary on this proposition of law,
and we do not deem it necessary to cite any
authority in support thereof. This, the plaintiffs
failed to do in the case at bar and the motion for
non-suit should have been granted, and was im-
properly denied by the trial court.

Appellant preserved his constitutional right to
trial by jury by the timely demand filed (S. C,
p. 18), and the payment of the required jury
fee to the Clerk, as required under R. S. 2:32-102.

During the course of the litigation, an order
was granted for taking depositions of Harold.
Alper, one of the witnesses in behalf of the ap-
pellant, who at that time was in the United States
Armed Services and residing in Connecticut.
There was an application for the taking of the
testimony of the defendant, who is an aged and
infirm person, over the age of 75, and an invalid,
residing in the City of Newark, but who was
unable to appear in person at the time of the
trial. These applications were timely made to
the Court, and at that time, by mutual agree-
ment, a stipulation was entered into, on January
14, 1944 (S. C., p. 23, lines 19, 20; S. C., p. 51,
line 14), which stipulation provided that the de-
fendant would waive his right to trial by jury,
and, among other things, provided, however, that

the plaintiffs would personally appear and tes-

tiry (S. C, p. 23, lines 19, 20).
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The defendant on his part carried ont the
terms of the stipulation, and the jury was with-
drawn (S. C., p. 48, line 36), and the action pro-
ceeded to be tried by the Judge. The Court’s
attention was called to the plaintiffs’ failure to
testify, although they were present in Court.
The stipulation was read into the record (S. C.,
pp. 22, 23).

A motion for non-suit was made by the de-
fendant. It was denied.

A similar situation arose in eiias Diem, et als.
VS. New Jersey Landscape Co., T€ported in 8 N. J.
Misc. Reports, 69 (Supreme Court, 1930). The
Appellate Court reversea the judgment below, in
such instance where the signed stipulation be-
tween the parties was not complied with, stating
that the failure to do so invaded appellant’s con-
stitutional right to trial by jury.

Appellant submits that he has been deprived
of his constitutional right to try the case before
a jury. The rights of the defendant were prej-
udiced by the withdrawal of the jury and plain-
tiffs failed to carry out their part of the agree-
ment to testify.

Appellants urge that the judgment in favor of
the plaintiffs should be reversed.
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POINT IV.

The trial court erred in (a) rendering a
judgment to the plaintiffs instead of the de-
fendant, upon the defenses shown; (b) that
the plaintiffs failed to make a demand for the
return of the alleged overcharge; (c) that
they failed to call for a hearing before the
Office of Price Administration, to determine
the maximum legal rentals of March 1, 1942;
(d) that they continued to pay without pro-
test, such alleged overcharge; (e) that they
failed to do any act to mitigate the damages
prior to the commencement of their action;
(f) that they did entrap the defendant in pay-
ing the alleged overcharge without any pro-
testation or notice to the defendant.

Appellant contends the plaintiffs instituted
these actions in bad faith and solely to enrich
themselves through their own act.

In ccirmetty V.tanson cinfra), good faith upon
the part of the landlord or the defendant under
Section 205(e) has been held not to be a redeem-
ing influence or a defense to an action against
him under this section. The reasoning is sound
for one who violates the law cannot plead good
faith. How about good faith on the part of the
purchaser who brings the suit!

Appellant urges the tenant did not
bring the action in good faith, and
such conduct on their part can be j
set up against their recovery«

There has always been a judicial aversion to
aiding a malefactor in profiting from his own
wrong. From this wellfounded principle has
sprung the doctrine that one who is himself a
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party to an illegal transaction may not obtain
the aid of the courts. The ancient maxim that
“no man shall take advantage of his own wrong”
is still a living force. If wrong was done and
was so conceived in the minds of the plaintiffs,
they cannot now seek to take advantage of their
own wrong by employing a statute enacted for
their own benefit, as a protection against the
wrong of others.

In an old English case—Baron Bramwell, in
1857, N Hooper VS. Lane (6 H. L. Cases 443-460)
clearly enunciated the maxim with this distinc-
tion:

“It means that no one shall gain a right
by his own wrong and not that if he has a
right, he shall lose it, or the power of exer-
cising it by a wrong done in connection
with it.”

Again—Bowen, L. J., iN1n re London cetiutoia
company (36 Chan. D., 140, at p. 206) approved
of the last quotation, and defined the maxim as
follows :

“It means that a man cannot enforce
against another a right arising from his own
breach of contract or breach of duty.”

Courts have been frequently called upon to
apply the maxim. Perhaps the most striking
illustration is to be found in the language of
Mr. Justice Field:

“It wouuld be a reproach to the jurispru-
dence of the country, if one could recover
insurance money payable on the death of the
party whose life he had feloniously taken.
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As well might he recover insurance money
upon a building that he had wilfully fired.”
New York Mutual Life Ins. Co. VS. Adrm -
strong, 117 U. S. 591, at page 600; 68 S. Ct.
877-881; 29 L. E. 997.

Defendant did not in anywise conduct himself
so as to permit the plaintiff to become entitled
to any benefits under the Emergency Price Con-
trol Act.

Did the plaintiffs complain to the owner that
they were overcharged, or to the Area Rent Di-
rector that they were overpaying, and that the
maximum rental as of March 1, 1942, was in dis-
pute, in doubt or unknown! Did they make a
demand before the commencement of the suit, for
the alleged overpayment! The evidence in this
case is barren of such proof. The evidence, to the
contrary, is clear and corroborative and unde-
nied in that the Frosts did not make any com-
plaint whatsoever.

Interrogatories were served seeking answers of
the plaintiffs as whether they made any com-
plaint, demand or effort before the commence-
ment of the suit for the return of the alleged
overcharge, upon whom, when, and where, if any
such demand was made (S. C., pp. 20-22). Plain-
tiffs refused these answers and the Court sus-
tained their refusal to answer, as such evidence
would not be sufficient for a defense to the
action.

The Court erred in dismissing the application
for a new trial (S. C, p. 56, line 36). The affi-
davits of Theresa Alper (S. C., p. 41, line 30 to
p. 43, line 10) and Ethel Steinberg (S. C., p. 43,
line 20 to p. 45, line 10) were used and con-
sidered upon the application for a new trial.
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No denial nor answering affidavits were made by
the plaintiffs. These facts therein stand uncon-
tradicted. The facts that the plaintiffs had knowl-
edge of the rental arrangements as of March Ist,
1942 (S. C., p. 44, lines 11-40 and p. 45, lines
1-10), is undenied, nor did the plaintiffs deny that
they waited for an accumulation of time before
they would sue, and the plaintiffs intended to sue
for a further period of time. The Court denied
the application for a new trial for the reason that
such evidence would not constitute a defense for
the defendant.

Appellants urge that the trial court erred in
this determination.

The Court also took judicial notice that the
plaintiffs instituted two other suits in its court
and against the appellant, under Dockets 73171
and 73172, for additional 10-month period, for a
total of $500.00, besides attorney’s fees and costs
under this section of the Federal Act. (For the
Appellate Court’s information, the trial court
directed a verdict in favor of the plaintiffs and
against the defendant, for the sum of $450.00
besides costs.

Appeals were tiled.

Appellant, during the appeal was served with
a notice of motion to dismiss the appeals upon
the grounds that the transcript of trial was not
completed nor was it certified by the Trial Judge
within 30 days after notice of appeal and within
the time provided under R. S. 2:32-203. On the
technical objection, the appeals were dismissed
by the Supreme Court.

The opinion filed, sympathetic as it was, said
the ease is one of considerable hardship since the
Court is confronted with a statute and not one
of its rules which it may relax or modify, and
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since it was urged, the appeal was dismissed
without deciding on its merits.

The Court of Errors and Appeals affirmed the
dismissal. The matter was argued in October

ise, in the case of riigrim co. VS.
Rosenblum, et ats., Teported in 130 N. J. L. 220;
32 Atl. 2d 453 (Sup. Ct., June 7, 1943), held that
there was no increase of rent, where the amount
plaintiff paid was not in excess of the registra-
tion sheet filed with the Office of the Price Ad-
ministrator as of March 1, 1942. As Justice Case
remarked:

“There is nothing suggestive of specula-
tion, profiteering, manipulation or taking ad-
vantage of the house shortage or other emer-
gency.”’

We contend that the record in the present case
at bar is barren of such improper conduct upon
the part of landlord. There is nothing in the
record to indicate that the defendant failed to
comply with any of the provisions of the Act, or
of any regulations, orders or price schedules pre-
scribing a maximum price or prices promulgated
by the Administrator under the Act.

The case of 7ropp V. Great 4. & P. Tea Co.,
reported in 32 Atl. (2nd), 717; 21 N. J. Misc., 205,
arose out of the Camden District Court, in which
the plaintiffs (husband and wife) made a pur-
chase of a bottle of Salad Dressing, on which was
affixed a price tag calling the customer’s atten-
tion that the ceiling price was 45c. She requested
the Manager to correct the price to 4lc, as being
the ceiling price, which he did; but, through an
error of the grocery clerk, 45¢ was charged for
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the item. Upon arrival at her home, she dis-
cussed the day’s happening with her husband,
whereupon, on the following day, she returned,
made another purchase, and her husband also
followed her visit on the following day and con-
tinued to make further purchases, paying 45¢ for
the same. Then two suits followed, one by the
wife, alleging two violations, and a separate one
by her husband, alleging one violation and seek-
ing $50.00 for each violation, together with rea-
sonable attorneys’ fees and costs under the fed-
eral statute. The Court entered a verdict for
$50.00 on the first purchase, alleging that with
knowledge of the overcharge, the seller received
the sum. However, the Court found no cause of
action as to the remaining counts. The Court
went on further to say:

“This act was not created to make public
informers of the general public. Viewed in
a reasonable light it does not mean that
every shopkeeper who makes an overcharge
of even a few cents must forfeit $50 to every
customer who decides to sue. To permit this
interpretation would result in the clogging
of all court processes. woox

Persons should not be permitted to succeed
under this act where their only motive is to
enrich themselves at the expense of the man
in business. To do so would violate one of
the very purposes of the act which is stated
in the preamble ‘to prevent hardships to per-

’ * * *

sons engaged in business.

The plaintiff, Nancy Ruth Tropp, upon her
visit to defendant’s store on March 9, 1943,
I find, intended to make a s0na riae purchase
‘for use or consumption’ and therefore
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should be entitled to recover. A few deci-
sions have been rendered in other jurisdic-
tions as to whether or not the amount re-
coverable must be Fifty Dollars where treble
the amount which the consideration exceeded
the applicable maximum price is less than
Fifty Dollars. ~o efrort is made by this
Court to pass upon this point.

“The verdict will therefore be a judgment
of $50 plus $15 attorney’s fees and costs of
suit in behalf of Nancy Ruth Tropp on the
first count of her complaint. Verdicts of no
cause of action on all other counts of her
complaint. A verdict of no cause of action
on the complaint of the plaintiff, Walter W.
Tropp.”

The language of the r.0,, case was cited with
approval by the Federal District Court of the
Eastern District of Pennsylvania in gverspy Vs,
zepp (Oct. 2, 1944), 57 F. Supp. 303 (Price Con-
trol Cases No. 52,001). That Court also used
The following language supporting the view that
the courts no less than the consumers or an ad-
ministrator of the Act are charged with the re-
sponsibility for a reasonable administration of
the provisions of the statute. The Court said:

“The Supreme Court has said that al-
though the language of the act, Sec. 205(a)
appears to be mandatory, some discretion
must be allowed to the courts in construing
it. They have been entrusted with a share
of the responsibility in the war against in-
flation and their discretion in applying the
remedies provided must be exercised in the
light of the large objectives of the act. The
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standards of public interest and not the re-
quirements of private litigation measure the
propriety and need for the relief authorized.
The Court favored the interpretation which
affords full opportunity for courts to treat
the proceedings under the act in accordance
with their traditional practices as condi-
tioned by the necessities of the public inter-
est. Hecht Co. vs. Bowles, 321 U. S. 321, 64
S. Ct. 587, 88 L. Ed. (1 Price Control Cases
No. 51,073).”

In yacobson VS. Bowies (1944), 53 F. Supp., 532
(1 Price Control Cases No. 65,148), it was held
that “an entrapment does not become a defense
unless it is more than the ordinary testing of the
citizen.” This seems to imply that in some cases
entrapment may be a defense.

In a recent decision rendered on March 12,
1945, in the case of R uy R. Dunakin VS. South-
western Consumers, et als. (Sup. Ct, New Mex-
ico) ; reported (1 Price Control Cases No. 52,161),
Judge Bickley refused recovery as plaintiff, at
the time he purchased said can of tomato juice,
knew that the said price of 57c was over and
above the maximum price for said can allowed by
the Office of Price Administration, and with such
knowledge, purchased the can in bad faith, with
the intent and for the purpose of laying a basis
for this suit, in order to collect from the defend-
ant the sum of $50.00, together with costs and
attorney fees, and for the purpose of inducing
the defendant to violate the law and regulations
of the Office of Price Administration, so that he
might benefit by suing the defendant for the
$50.00 penalty provided by law.

The Court said:



“All the evidence and the circumstances
introduced in this case do not convince the
Court that it was purchased for that pur-
pose, and the Court is in considerable doubt
as to whether that was the purpose. The
very prompt and aggressive way that the
plaintiff made his purchase and checked on
it, and went to the OPA office, and hired a
lawyer, all within a couple of hours or so,
throws a great deal of doubt upon the good
faith of the plaintiff in this case, as to
whether he bought it for the purpose of his
own use and consumption, or whether he
bought it for the purpose of bringing suit
and collecting the penalty. The Court be-
lieves that the plaintiff in this case, at the
time he bought this merchandise, knew it was
not properly priced. It was not a case where
there was a cent or two, or a small fraction
off, but it was double its ordinary price. It
is shown that this plaintiff had bought to-
mato juice many times before this, had
bought it, when he stated the price was about
half what was charged him at this time. He
stated he thought it was a little out of line,
but when he asked for the price and was
told it was 57c he was satisfied that it was
all right, but immediately it appears from
the evidence, he went to a grocery store two
blocks away, not for the purpose of buying,
but for checking the price there, and then
went to the OPA office, and got his lawyer.
The Court will dismiss the action on the
ground that the plaintiff hasn’t proved the
essentials to constitute a cause of action.”

The requirement that recovery sought in the con-
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Sumer’s action, under 205(e), and much of the
language of the Supreme Court of California in
the minier case tends to support it (see page 839
of the majority opinion) as follows:

“And the requirement that the recovery
sought in the consumer action must be either
$50 or treble the amount of the overcharge,
whichever is greater, also indicates that Con-
gress intended the minimum recovery Of $50
to serve both as a deterrent to iniriar viota-
tions and as an inducement to the consumer
to help enforce the act.”

Judge Merrill E. Otis of the Federal District
Court, Western District of Missouri, recently
tried a case involving a similar sort of affairs.
See mccowen VS. Dumons (1 Price Control Cases
No. 51,946). The Court held that overcharge of
rent amounting to a total of $39.50 in excess of
the ceiling over a period of more than six months,
during which 24 rent payments were made, au-
thorized merely a judgment for $118.50 respec-
tively for statutory damages and for attorney
fees, as against the contention that judgment
should be for $1,200 respectively, for statutory
damages and for attorney fees. Judge Otis’
astonishment is thus expressed:

“The suit (the complaint is in twenty-four
counts) is for a total of $1,200 and an at-
torney’s fee which the only testimony on the
subject indicates also should be $1,200. In
other words, plaintiff would punish the
widow, who is said to have overcharged
plaintiff $39.50, by a judgment against her
in the amount of $2,400. s irabic diciu:”
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The evidence in the case at bar clearly shows
by the proof that the plaintiffs sat back during
the entire ten-month period, and voluntarily paid
each month $28.00 without any protest, which
rental was not in excess of the amount registered
as the Maximum Legal Rental. riainrisrs se-
lieved that by so sitting back they had created an
action to their own advantage, whereby they
coutd sue for 950 for every $2.00 they atiege they
overpaid, besides recovering attorney’s fees and
costs to be taxed by the Court and to be paid by
the owner; that they failed to call a hearing be-
fore the Area Rent Director in the given area,
to protest against any such payment which they
allege to be an overpaym ent; that they failed to
do anything to mitigate the damages, ana raitea
to take the stand at the trial of this cause to
testify or explain their passive conduct and ac-
tions; all of which appellant charges are acts
indicative of a lack of good faith on their part
and that plaintiffs’ conduct in the institution of
this suit is an abuse of process against the de-
fendant, an innocent owner, who by the evidence
clearly shows he has complied with all the rules,
regulations and orders under the Federal Act
and those promulgated thereunder.

Appellant urges that the plaintiffs cannot re-
cover under these facts and urges a reversal of
the judgment, for the reason the plaintiffs cannot
enrich themselves, through their own improper
conduct.
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POINT V.

The trial court erred in its determination
in entering judgment in favor of the plain-
tiffs and against the defendant for $500.00,
besides costs, as contrary to the provisions of
the Federal Emergency Price Control Act
(Section 205-¢), in that, if the plaintiffs are
entitled to recovery, that the recovery cannot
exceed three times the alleged overcharge of
$20.00 as shown in the State of Demand, or
$50.00, whichever sum is greater, together
with reasonable attorney’s fees and costs.

The Emergency Price Control Act authorized
only the injured tenants to bring suit under
Section 205(e).

We contend these plaintiffs are not the injured
tenants; however, for the purpose of this argu-
ment but not admitting they have proved their
right to judgment, we argue this point.

The right of action is thus limited to the party
aggrieved. The action is remedial and not penal,
and has been so held by our courts of New Jer-
S€Y. Beasiey VS. Gorrtien (Sup. Ct., 1943), 131
N.J. L. 117; 35 Atl. 2d49; 1 corpus Juris Secun-
dum actions No. 59 (p. 1180-Remedial and
Penal).

Appellant insists, if plaintiffs can recover at
all, that they are entitled to but one sum for the
violation of each price schedule; thereby they can
recover three times $20.00, the total of over-
charges, or $60.00, since this sum is greater than
$50.00, plus a reasonable attorney’s fee and costs.

The language used in the statute under con-
sideration is very different in its practical appli-
cation. Unlike the Fair Labor Standards Act
often referred to in many of the decisions
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throughout the country, this act in authorizing
the filing of consumer action, merely formulates
the manner in which a plaintiff may compute his
claim, and the maximum for which he may sue. It
stops short of saying that the defendant “ shall be
liable,” for the amount claimed. Viewed in a
reasonable light, we think it does not mean that
every shopkeeper or landlord who makes an over-
charge of even a few cents m ust rorreir $50.00 to
every customer who decides to sue. If that were
so, a small shopkeeper could unwittingly put
himself out of business in a few minutes by
making a series of small overcharges, however
innocent his intentions. Widespread bankruptcies
might easily engulf unwary shopkeepers, large
and small. If the contention is otherwise, it
would mean that every overcharge means a viola-
tion, and that upon every bare showing of an
overcharge, without more, a consumer becomes
automatically entitled to the maximum.

We do not think Congress intended any such
sweeping punitive measure, for it would actually
serve to defeat one of the very purposes of the
Act which is stated in the preamble, “to prevent
hardships to persons engaged in business.”

Plaintiffs’ demand is for damages under Sec-
tion 205(e), for an alleged overcharge of rent,
claiming that they have been overcharged $2.00
for 10 months from November, 1942 to Septem-
ber, 1943, for which they ask judgment for the
sum of $50.00 and attorney’s fees for each month.

As we read the statute, and as we believe it
should be interpreted, the thing prescribed by
the law is the “selling” of a commodity above
the maximum price set by regulations under the
Act. Though the statute provides that “receipt
of rent * * * gshall be deemed the * * * selling
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of a commodity # * V ’ we believe that the de-
termination of the question under consideration
turns on what is the act of “selling.” Certainly
it is not “receipt of rent.”

In the case at bar, the State of Demand shows
defendant sold the plaintiffs “the right or the
use and occupancy of an apartment for a period
of two years, at the annual rental of $336.00.”
The agreement provides that the payment of this
sum shall be made in monthly installments. This
commodity, namely: “right to use and occu-
pancy” of the apartment was sold at a stipulated
price per year. It so happens that the plaintiffs
used the flat thus sold for a period of two years.
Up to the institution of the suit, plaintiffs had
used it 10 months. Whether the defendant regis-
tered their apartment at a rental of so much per
month or not, the rental was nevertheless fixed
at the maximum being charged on the Ist day of
March, 1942 (Exhibit P-9), (S. C, pp. 58, 59) at
$28.00 per month.

The plaintiffs did not pay anything in excess of
these installment payments under the lease, they
paid $28.00 per month.

Assuming, but no conceding, that the maxi-
mum legal rental was less than $28.00, what sums
did they overpay under the lease? The Act pro-
vides that no person shall receive any rent higher
than the maximum rate thus fixed. It so happens
that the plaintiffs used 10 monthly installments,
or rather portions of the two-year lease, of “the
right to use and occupancy of the apartment.”
There was thus but one “selling,” and not 10
sellings. This is the defendant’s interpretation,
and his argument why the Court, erred in enter-
ing the judgment as it did.

The judgment, if such was to be entered, should
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be $60, together with a reasonable attorney’s fees
and costs.

In a decision of the United States District
Court, for the Eastern District of Missouri, in
the case of yames v. Link, et al. VS. Sam Kallaos,
et a1, reported in Missourt (July 25, 1944), 56
Fed. 304, the Court had before it the same ques-
tion raised as to the interpretation of the Act,
and the proper application of the measure of
damages. In his Opinion filed, he interpreted the
statute in this manner:

“We think the term ‘selling’ as used in
the statute, and the act, which give rise to
the action is used in the accepted meaning,
and is synonymous with the term sale. This
term has a well recognized meaning. * « =

We can see no essential difference be-
tween the case of rental as thus presented,
and the sale or ‘selling’ of a recognized
commodity. To take a common illustration,
meat. The price of meat is fixed at so much
per pound, just as the price for the use and
occupancy of the apartment in question was
fixed at so much per year. There could be a
sale or ‘selling’ to one customer (if he is
fortunate enough to have the necessary
stamps) of one pound or 12 pounds of meat,
and if the sale was above ceiling price there
would be but one offense, because there was
but one sale or ‘selling.” In the case of the
sale or ‘selling’ of the use of the apartment
to one person in violation of the rent regu-
lation there is but one selling, one sale, one
delivery, whether the person took one install-
ment or portion, as the rent was fixed, or
several installments or portions on the basis
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of fixing of rent price. If there had been a
rental of the apartment to 12 different per-
sons during the 12-month period, there would
have been 12 sales or ‘sellings,” just as the
sale of 12 pounds of meat to 12 different
persons would have been 12 sales or ‘sell-
ings,” and if above ceiling price in either
case, there would have been 12 separate of-
fenses. Take the converse of the illustration
used. If there was a sale made of one-half
pound of meat above the ceiling price placed
on meat at so much per pound, we do not
think it would be urged that there was no
offense, and likewise if the right to use and
occupancy of the apartment had been sold
for one-half month at a price in excess of
the ceiling price set for the month, one could
not claim there had been no offense com-
mitted. Can it be said the manner and time
of rent payment determines the commission
of the offense, and not the ‘selling’ of the
premises! We do not think so. If this were
true, two landlords doing exactly the same
thing, and committing the same offense in
charging in excess of ceiling price for rent,
and one rented the premises by the week and
collected rent by the week, and the other
collected rent by the month, the former would
have committed four offences and the latter
only one; the former would be subject to
punishment for four crimes and the latter
only one.

We can see no reason for applying a dif-
ferent rule in the case of the ‘selling’ of right
to use and occupy an apartment at a price
fixed for the month and the ‘selling’ of a
commodity on the basis of the price fixed.
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We will not place such an interpretation on
the statute especially in the absence of lan-
guage in the statute indicating that it calls
for such an interpretation, or that the Con-
gress so intended.

That Congress never intended that the
Emergency Price Control Act of 1942 should
be given an interpretation placing the ‘sell-
ing’ of right to use and occupy housing ac-
commodations on a different basis in deter-
mining liability for violation, than that pro-
vided for the ‘selling’ of an ordinary com-
modity is evidenced by the fact that in the
amendment to the Price Control Act ap-
proved June 30, 1944, an effort has been
made to improve the language of Sec. 108,
sub-paragraph (e) so that under the law as
amended it plainly appears that there can
be no multiplying offences in the selling of
the right to use and occupy housing accom-
modations at a price in excess of the maxi-
mum ceiling price, any more than there can
be an accumulation of offences in the selling
of commodities, where there is but one sale,
‘selling’ or tranasaction, regardless of when
and how the rent is collected. See Public
Law 783—78th Congress, Title [—Amend-
ments to the Emergency Price Control Act of
1942; approved June 30, 1944.”

We ask the Court to examine the decision in
McCowen VS. Dumont, et at., 54 F. Supp 749,
in which Judge Otis of the United States District
Court for the Western District of Missouri held
that every receipt of rent was not a separate
selling, and confined judgment to three times the
total overcharge, and a reasonable attorney’s
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fee. The Court will please observe that the read-
ing of Section 205(¢) uses the words « ruiree
times the overcharge, of $50.00, or whichever
sum is g r e a ter It places a floor, rather than a
ceiling upon the amount to be calculated. At
page 751, Judge Otis says:

“The thing this statute makes punishable
by triple damages is the ‘selling’ of a ‘com-
modity’ above the maximum price permis-
sible. If we were dealing with some such
commodity as, let us say, a refrigerator, the
meeting of minds whereby a price was de-
termined, delivery made, and title passed
clearly would be the offense, the ‘selling.” If
the agreement was that the purchaser should
pay in ten equal installments, there would
not be ten sellings and ten offenses. There
would only be one selling and one offense.
When the ‘commodity’ is the right to occupy
a given habitation, the ‘selling’ of the ‘com-
modity’ would seem to be the agreement
whereby the right to occupancy is given.
The fact that the consideration is to be paid
in installments, or weekly, or monthly, logi-
cally would not transform one ‘selling’ into
many sellings.

The statute must be read as a whole, 50
U. S. C. A. sppenaix, see N1, ¢ seq. An-
other part of the statute makes a selling of
a ‘commodity’ above the permissible price, if
done ‘wilfully’ a criminal offense, Section
925(b) [205(b)]. Criminal statutes must be
strictly construed. The criminal provision,
and the provision we are here considering,
have the same meaning as to what is the
offense. One who holds with plaintiff, must
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also be prepared to maintain that a land-
lord who wilfully overcharges in a six-month
period, in a total amount of $39.50, on a
small apartment, if there were twenty-four
rent payments, might be fined $120,000
(35,000 for each payment) and sent to jail
for twenty-four years (a year for each of-
fense). Such an absurd interpretation
should be avoided if that is possible.”

The Act is a salutary war measure. Its pur-
pose is obvious enough; to prevent avarice and
cupidity on the part of sellers of commodities
from getting out of hand, and thus prevent an
increase of the consumers’ hardships. The rising
tide of prices had to be checked by legislative
enactment. However, no intent can be read into
that wise and prudent enactment to establish
thereby a sort of gestapo, with each individual
consumer an informer, leading to inordinate and
unconscionable fines and penalties. Unless the
section dealing with penalties commands in
unequivocal language that each individual pur-
chase shall carry a penalty of $50.00, the con-
science of the Court forbids that most harsh
interpretation.  Since Section 205(e) does not
contain any such language, the construction ir-
resistibly leads to the conclusion for one recovery.

In wuntingron VS, avtrin (146 U. S. 657), 13
S. Ct. 224, 36 L. Ed. 1123, the words “remedial”
and “penal” are often used interchangeably:

“The words ‘penal’ and ‘penalty’ have
been used in various senses. Strictly and
primarily they denote punishment, whether
corporal or pecuniary, imposed and enforced
by the State for a crime or offence against
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its laws. « « + But they are also commonly
used as including any extraordinary liability
to which the law subjects a wrongdoer, in
favor of the person wronged, not limited to
the damages suffered. * * * The Act indeed
does give a penalty, but it is to the party
aggrieved. * + +« The action is purely
remedial and has none of the characteristics
of a penal prosecution. All damages operate
to a certain extent as punishment, and to
deter others from offending in like manner. °y

It hardly matters, however, whether the statute
in question be penal or remedial, for no words
may be added or subtracted, and no fanciful
meaning may be given to words of a statute. Any
other reasoning would lead to cumulative penal-
ties. The cases are legion to the effect that cumu-
lative penalties are not sanctioned by the courts,
unless constrained to do so by the plain and
unambiguous language of the statute itself.

In sturgis VS. sposrora (45 N. Y. 446), the
Court of Appeals reduced a recovery of forty-
six penalties of one hundred dollars each to but
one penalty, because the statute « does nor sag

for each employment nor for each offence?” The

Court then stated that:

“Prosecutions for aggregated penalties
should not be encouraged. # # * 15 the
prosecution is promptly instituted for a
single offence, it operates as a salutary warn-
ing to discontinue the practice or acts com -

plained of.”

In Milne VS. Wasserman, reported 132 N J L
285, 39 Atl. 2d 849 (Sup. Ct., November 30, 1944),



47

the Appellate Court remanded the case for trial
because the trial court dismissed the action for
want of jurisdiction of the trial court to hear
same. No question was raised as to the construc-
tion to be given to Section 205(¢) as to the
amount of recovery, nor is the record clear, ex-
cept that it was brought up because the trial
judge was under the impression that the Court
lacked jurisdiction to try the case because the
action was for a penalty under the federal statute.
The case was remanded to the District Court, so-
trial and for such valid defenses as they may
have.

Appellant has read and examined many of the
decisions that have appeared throughout the
entire country. There has been a divergence of
opinion on this particular question raised. As
the statute was enacted strictly as a war meas-
ure, nevertheless we are mindful that the rights
of the litigants are to be preserved, and that a
clear and reasonable interpretation must be
given as to the construction of the Act.

So far as we are aware, there is at present no
decision of the United States Supreme Court
that gives a specific answer to the question be-
fore us.

The general principle to be followed in the
construction of Section 205(e) is succinctly ex-
pressed by the then Mr. Justice Stone in waggar
Company VS. Hetvering (1940), 308 U. S. 389, 394,
84 L. Ed. 340, 344:

“All statutes must be construed in the
light of their purpose. A literal reading of
them which would lead to absurd results is
to be avoided when they can be given a rea-
sonable application consistent with their
words and with the legislative purpose.”
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In Bowites V. American stores, 1nc. (1943), 139
F. 2d 377, the United States Court of Appeals,
District of Columbia,, in reviewing a judgment
where the award was five dollars instead of the
amount authorized by Section 205(e) (Section
925(e), took occasion to say this about the pur-
pose of the legislation (p. 379):

“ Congress foresaw that the task of en-
forcing the Act against retailers would be
too vast for the Administrator to accomplish
without the help of consumers. The plain
purpose of the $50 clause is to enlist the help
of consumers in discouraging violations * * *
The filing and prosecution of a small suit
may or may not cost the plaintiff a substan-
tial amount of money, but any suit takes
time and effort. Most people have little time
or taste for this sort of effort. Congress
made $50 « fioor and not a« ceiting In order
to give overcharged consumers the necessary
incentive to sue.”

To interpret the section as authorizing the re-
covery in one action of as many times fifty dol-
lars as there are overcharges pleaded, would lead
to results so absurd that the interpretation should
be avoided unless required by the language of
the section. This is not a fanciful speculation.

In the recent case of ruia Perers VS. Margarer
Fetber, et ats., reported in (Cal. Super. 1944),
152 Pac. 2nd 42, Judge Bishop modified the judg-
ment below of a tenant who obtained a $300 judg-
ment for 60 monthly overpayments, and instead
awarded a judgment of $108, being three times
the total overcharge, as it exceeded $50. The
Court said:
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““The construction which we favor not
only does no violence to the terms of the sec-
tion, but, in the light of decision dealing
with like statutes, is called for by the terms
chosen for the section. This idea of inviting
the aid of the public in the enforcement of a
statute by the award of small sums in addi-
tion to compensable damages, is not new,
A statute quite similar to that before us
gave rise to the case of Fisner V. N. ¥v. Coen-
tral, etc., Ry. co. (1871), 46 N. Y. 644. The
evil there sought to be discouraged was the
making of a greater charge for railroad fare
than that allowed by law—the statute pro-
vided that ‘any railroad company which
shall ask and receive a greater rate of fare
than that allowed by law, shall forfeit fifty
dollars, which sum may be recovered, to-
gether with the excess so received, by the
party paying the same.” The plaintiff on 26
occasions was asked and paid a fare of 34c,
which was more than the legal fare, and he
obtained a judgment for $1,376.48, made up
mostly of $50.00 for each of the 26 payments.
After commenting upon the fact that the
law prohibiting overcharges had, before the
adoption of the law in question, been inade-
quately enforced, because the amounts in-
volved were too small to justify the expense
of private actions, the New York Court of
Appeals stated (pp. 657, 658, 659): ‘To
remedy this, the statute was passed giving
the fifty dollars to the party paying the
money, not as a satisfaction for the injury
received, for that was otherwise compen-
sated; but to enable him to prosecute in a
court of record, when he could recover the
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compensation of his attorney as costs, and
to compensate for any further expense that
might be incurred in the suit, and to compel
the payment of such a sum by the defendant
as would effectually stop the practice. To
effectuate this intent, the language of the
statute was chosen with care; which sum,
etc., may be recovered, omitting the words,
‘for each and every o ffen ¢ e found in vari-
ous penal statutes, showing clearly that the
legislature did not intend to open a door to «
practice adopted in a case originating in an-
other part of the State * * * of opening
a hook account of penalties earned, and de-
laying suit for a year, when such penalties
amounted to between $20,000 ana  $30,000.
A construction permitting this would defeat
the intention of the legislature, which was to
suppress the extortion by prompt prose-
cutions, by enabling parties to forbear suing
until the aggregate of penalties amounted to
a large sum, and induce others to do as one
of the plaintiffs in one of the cases now in
judgment was honest enough to testify he
did; that was to abandon other business and
spend his time for a considerable period in
riding back and forth from Tonawanda to
Buffalo for the purpose of carning penalitics
» + « My conclusion is, that but one penalty
can be recovered upon the statute under con-
sideration, for all acts committed prior to
the commencement of the action. If, after
this, it is again violated, another may be re-
covered in another action commenced there-
after, and so on, as long as violations con-
tinue. This will not only tend to put a stop
at once to the extortion, when it is com-
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mitted knowingly by the defendant, but
where it is done under a mistake as to its
rights, will give it notice that its rights to
charge the amount claimed is challenged, and
will induce a cautious examination of the
question, and an abandonment of the claim
before a ruinous amount of penalties have
been incurred.”

A like conclusion was reached in ¢ riffin V. 1n-
terurban St. Ry. co. (1904), 179 N. Y. 438, 72
N. E. 513, where this sanction had been provided
to aid in the enforcement of a law which re-
quired the giving of a transfer upon request:

“For every refusal to comply with the re-
quirements of this section the corporation so
refusing shall forfeit fifty dollars to the ag-
grieved party.”

Four times fifty dollars was sought because
on four occasions a transfer had been refused
when requested. These brief quotations from
the decision suffice to reveal the Court’s view
(p. 449 of 179 N. Y.; p. 517 of 72 N. E.):

“Actions of this nature have become
highly speculative and present a phase of
litigation that ought ».. to be encouraged.
The court is of opinion that if cumulative
recoveries are to be permitted, the legisla-
ture should state its intention in so many
words; that a more definite form of state-
ment be substituted for the words hitherto
deemed sufficient—we are dealing with a
great abuse which demands immediate cor-
reCtioN—sound public policy requires that

only one penalty should be recovered in a
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single action, and that the institution of an
action for a penalty is to be regarded as a
waiver of all previous penalties incurred.

It follows that, in each of the actions before
us, the judgment should be modified and
reduced so as to permit a recovery for one
penalty only, without costs to either party.”’

In the state of Tennessee a statute provides a
penalty of $100—for the failure of a railroad—
to announce the length of each stop and the name
of the stopping place. The plaintiff charged that
the defendant had failed to comply with the stat-
ute when it made a stop at Paducah Junction, on
two hundred and forty trips, and prayed for the
wealth he saw coming to him from the defend-
ant’s repeated derelictions. The Tennessee Su-
preme Court disappointed him by declaring in
Parks V. Nashvitle, etc., rRy. (1884), 13 Lea
(Tenn.) 1, 6, 7, 8:

“* * * the statute does not say that there
shall be a penalty for ‘each and every of-
fense.” In the absence of these words, it
seems to be settled that only one recovery
can be had for acts or omissions, in violation
of the statute, prior to the commencement of
the suit. The reason is, that it is the action
which will bring the default to the attention
of the corporation or party, and secure a
compliance with the law. And it is the per-
formance of the duties imposed which enures
to the benefit of the passengers, on whose
behalf the act was passed. A different con-
struction would contravene the legislative
intent, leave an opening for the perversion
of the act, and make a statute punitive which
was intended to be remedial. * * « 7, atrow
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a person to open a booh account of penalties
at an insignificant way station, and run up a
charge of $24,000 for the failure of the con-
ductor, to announce the station, or the length
of stay, of which no passenger has com-
plained, would shock the conscience, pervert
the intention of the Legislature, and turn a
remedial into a highly punitive statute. 1f
the Legislature had, in the act before us, in
so many words authorized what the plaintiff
had done, without any notice to the company,
it would be difficult to sustain the constitu-
tionality of the statute. For the effect would
be the imposition of an excessive fine: Const.,
Art. 1, sec. 16. But the Legislature had no
such intention, and we shall not press the
language used so as to do indirectly what
could not, perhaps, have been done directly.
The statute, both upon reason and authority,
admits of a different construction. We are
of opinion, therefore, that only one penalty
can be recovered up to the bringing of the
suit/*

The Court further commented:

“We have one appeal pending before us
where a multiple of fifty dollar penalties is
sought because of a succession of weekly
rents which exceeded the ceiling price by
twenty-five cents each. In another action
now on appeal the plaintiff pleads twenty-
two purchases in which he was overcharged
a total of thirty-four cents, and prays for
twenty-two fifty dollar penalties, a total of
$1,100. To interpret the section so as to
hold out so great rewards for so minor over-
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charges would serve to foster in buyers a
desire to promote price violations rather
than to put a stop to them, with the result
that the section would operate to defeat
rather than further its purpose. Such an
interpretation, obviously, is not to be adopted
if it may be avoided without doing violence
to the provision of the section.”

Only one recovery was allowed in the case of
Steve Caplinsky vs. Charles F. Lee, et al., re-
ported in June, 1944, in 0. P. A. Service No.
52003, and tried in the Municipal Court, Los
Angeles, Cal. Here the Court held the action to
be remedial, authorized one action, and but one
minimum recovery, regardless of the number of
prior overcharges, when the total amount of such
overcharges trebled, is less than $5,000.

The Court further remarked:

“Had he continued to pay the 25 cents
weekly overcharge for the remainder of the
year, he would then demand $2,600 and at-
torneys’ fees for an aggregate overcharge
of $13.

In either case the pay-off would be at a
ratio of two hundred to one. Such odds are
seldom seen at the race tracks.

Interesting results from the application of
the fifty-dollar alternative to each of a series
of related overpayments are not limited to
rent cases. Take the case of the man who
eats breakfast at the same restaurant each
morning for a year and pays a daily over-
charge of one cent. He would be entitled to
recover $18,250 as compensation for an over-
payment of $3.65—a ratio of five thousand to
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and say this is compensatory or remedial,
and not penal?”

Similar decision as to the amount of recovery
under the federal statute was reported on Octo-
ber 2, 1944, in the United States District Court,
for the Eastern District of Pennsylvania, in the
case of Everly vs. Zepp, reported in D. C. Penn.,
57 Fed. Supp. 303. The facts in this case were
that in August of 1942, Eismann filed the re-
quired rental registration, reporting the rental
on March 1,1942, the basic rental date, was $33.00
per month. The landlord died and the executors
continued to collect the monthly rent of $33.00
from the plaintiff. In May, 1943, the Rent Area
Director advised the defendants that a complaint
had been made of the violation of the ceiling price
regulations, whereupon defendants remitted
$70.00, representing excessive rent received, and
advised that the rent would thereafter be payable
at the rate of $26.00 per month. They also filed
an amended registration with the rate. Plaintiff
claims $50.00 for each of the 10 months in which
excessive rentals were paid, or $500.00, plus rea-
sonable attorney’s fees and costs. The Court
directed judgment for three times the overcharge,
since it exceeded $50.00, together with attorney’s
fees and costs; and also held that since the de-
fendant refunded the $70.00 overcharge, it was
proper that credit was to be given therefor. The
Court stated, in its opinion which bears good
reasoning and logic in the proper interpretation
of Section 205(e):

‘‘Having determined the liability of the de-
fendants, a question arises as to the amount
of damage to be awarded to the plaintiff.
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Does the act require the payment of $50.00
for each of the ten successive overcharges or
may we construe the repeated overcharge as
arising out of a single transaction and make
only a single assessment of the specified
amount?

The circumstances of this case suggest
certain possible inequities which might arise
by a liberal enforcement of the act. If a
consumer made a single purchase of 50 sepa-
rate items of merchandise at prices slightly
over the ceiling price, or if he had made
many different purchases in the course of a
continuing trade, would the seller be liable
to pay $50.00 for each of said violations?
And, in the present case, is the Court com-
pelled to award $50.00 for each of the suc-
cessive overcharges of the monthly rent ? The
language of the act is not entirely clear on
this point. To award the maximum damages
for each single successive payment may
penalize an innocent or inadvertent violator
and unconscionably enrich the consumer be-
yond the obvious intent of the legislators and
the purposes of the act. The plaintiff herein
should not he privileged to enter into a lease
with the landlord at a mutually satisfactory
rental, sit hack and do nothing for many
months until the possible damages added up
to a substantial figure, and then bring suit
for the maximum damages, attorney’s fees
and costs. * * *

It has been said that the purpose of Sec.
205(e) is to give overcharged consumers the
incentive to sue, so as to elicit their coopera-
tion in discouraging price violations, and
that in fixing the damages, Congress in-
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tended to eliminate judicial discretion in
regard to the award of $50.00 by giving the
consumer the unqualified right to recover
that amount upon establishing the over-
charge. The granting of judgment on a lesser
amount was error (Bowles v. American
Stores, 139 F. 2nd 377). The provision was
not, however, created to make public inform-
ers of the general public, nor teas it intended
to enrich any person at the expense of the
business man. (Tropp v. Great A. $DP. Tea
Co., 32 Atl. 2d 717). * * *

The Supreme Court has said that although
the language of the act (Sec. 205-e) appears
to he mandatory some discretion must be
allowed to the courts in construing it. They
have been entrusted with a share of the re-
sponsibility in the war against inflation and
their discretion in applying the remedies pro-
vided must be exercised in the light of the
large objectives of the act. The standards of
public interest and not the requirements of
private litigation measure the propriety and
need for the relief authorized. The Court
favored the interpretation which affords full
opportunity for courts to treat the proceed-
ings under the act in accordance with their
traditional practices as conditioned by the
necessities of the public interest (Bowles v.
Hecht, 88 U. S. Law Ed. 465). * * *

“It has also been held that the section does
not provide cumulative penalties so as to per-
mit the plaintiff to recover $50.00 for each of
31 successive violations by the landlord and
recovery was limited to $50.00 plus attorney s
fees and costs. (Ward v. Bochino, infra.)
We likewise hold that the tenants who have
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paid rent in excess of the ceiling price are
not entitled to recover $50.00 for each of the
successive months in which the overcharge
was made. The rental contract is one con-
tinuous contract or transaction even though
the rent be paid monthly, and the tenant may
not multiply the remedy by the number of
months involved in the violation. * * *

The attorney’s fees should not he in an
amount tending to render such litigation
profitable, and we think they should he the
minimum commensurate with the necessity
of the litigation to preserve the rights of
the client. Under the circumstances we do
not think the fee should exceed the re-
covery.”

Appellant argues that Congress could not have
intended to penalize alike the inadvertent mis-
take of the landlord, who honestly and intelli-
gently endeavors to comply with the law, and
the contumacy of one who violates it. The aim of
Section 205(e) is not to “penalize.” That pur-
pose is served by Section 205(b), which provides
criminal penalties, and is limited to wilfull vio-
lations.

Appellees in their brief may cite the case of
Milne vs. Wasserman, supra, and Beasley vs.
Gottlieb, supra. To further indicate that these
cases are not on point, we respectfully submit
that the questions raised in those cases were upon
the construction to be given whether the Act is
“remedial” or “penal,” and whether the trial
court could within its jurisdiction and the limita-
tions imposed upon it, try these actions.

There has been a divergence of opinion
throughout the country upon the proper con-
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struction to be given on the amount of recovery
to be awarded to the tenant, under their action
brought under Section 205(e).

The Courts are divided. One group following
that the action is “penal,” and the other, that
the action is “remedial.”

We have pointed out in our brief that there
is at present no decision of the United States
Supreme Court which gives specific answer to
Section 205(e) as to the amount of recovery
under the Act. There are reported cases that
give $50.00 for each monthly overcharge, and
there are cases in which the aggregate amount
of the overcharges has been calculated to the
date of the suit, and the Court determines
whether the recovery should be $50.00 or three
times the amount of the alleged overcharge.

There is no proof that there has been an over-
charge in the present case on appeal; but as-
suming and not admitting such, for the purpose
of argument, the application of the law as to the
measure of damages should be given a reasonable
interpretation.

Appellant does not believe we should choose
between a rule of strict or liberal construction.
We think the Act should be reasonably construed,
and that its enforcement should proceed in a
manner so as to accomplish the broad purposes
of the Act.

New Jersey has interpreted that the tenants’
action to be “an action of a civil nature” in-
tended only to create a private suit for a private
injury, and not to authorize recovery of a
penalty. The tenant’s suit to recover damages
is a suit of a “civil nature remedial of a private
wrong and therefore not penal/ > See
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Bendit vs. H. L. R. Holding Co., 32 Atl
(2) 53, 131 N: J. L. 91;

Wutkowski vs. Palutes (Sup. Ct., 1944), 37
Atl. (2d) 29, 131, L. 441;

Beasley vs. Gottlieb, supra.

Other Courts follow our decisions, holding the
recovery was not cumulative. See

Griffin vs. Interurban St. R. Co., 180 N' Y
538, 72 N. E. 1142;

Sturgis vs. Spofford, 45 N. Y. 446;

Jones vs. Rochester Gas Electric Co.,
168 N. Y. 65, 60 N. E. 1044;

Cox vs. Paul, 175 N. Y. 328, 67 N. E. 586.

And the Courts allow the landlord credit for the
excess amount thus returned from the amount of
the recovery. See

Gordon vs. Hodhberg (June, 1944), 49
N. Y. S. (2) 957; '
Everly vs. Zepp, supra.

Such recovery was not cumulative for the statute
is not penal in nature.

In Bowles vs. Berard (1944 D. C.), 57 Fed. Sup.
94, a person was not excused from testifying in
an action by the Administrator to recover dam-
ages under the statute, upon the grounds that
to compel him to testify would violate his con-
stitutional guaranty against being compelled to
be a witness against himself, since such action
was remedial and not penal.” Consumers’ ac-
tions are remedial suits of a civil nature, which
must be brought within one year, in contrast to
the general statutory five-year period of limita-
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tion, provided for penal statutes under 28 U. S.
C. A. 791 (8 F. C. A. Title 28, Sec. 791).

The Courts which follow the “penal” feature
are in the minority. They take the position that
the suit is an “informer’s action,” in the nature
of a “qui tam law,” and designed not only to
give the buyer a remedy for the overcharge, but
also to enlist their assistance in enforcing the
act by making such action worthwhile. In this
view they claim it is the “ sensible” construction
to be given. They speak of the “offense” and
use the “penalty” theory in awarding damages,
holding that it was the manifest intention of
Congress to give the state courts jurisdiction of
such actions for “penalties and forfeitures,
which had heretofore been reserved exclusively
to the United States Courts under Jud. Code 256,
28 U. S. C. A., Sec. 371, and they hold this to be
the broad view which the Court should take in
actions to recover penal damages in such actions.
The view was taken in Lambur vs. Yates, 148
Fed. (2) 173 (C. C. A., 8th Mo. Appel., 1945),
cited by my opponent in his brief. The Court
went on to say that the decisions of the District
Courts and the State Courts are in conflict, and,
although the statute has been amended, and no
more cases will be filed under it, they expressed
their views in regard to its construction, and
they said there was no decision of any Federal
Appellate Court construing the statute.

In New Jersey, qui tam actions are civil ac-
tions, and the character of the proceedings is for
the recovery of a pecuniary penalty. See

N. J. Society vs. Russ, 83 Atl. 961, 962,
83 N. J. L. 450;
Brophy vs. Perth Amboy, 44 L., 217, 219.
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and so termed from emphatic words of the clause
in which the plaintiff was described in the old
form:

Qui tam pro domino rege, etc. Quam pro
seipso in hac parte sequitur;

(Who sues as well for the king, etc., as
for himself, in this behalf) ;

Burril Law Dictionary.

Qui tam actions are defined by Corpus Juris,
Vol. 1, Actions, Section 19, to be:

“Qui tam action is an action brought by
an informer, under a statute which estab-
lishes a penalty for the commission or omis-
sion of a certain act. It provides that the
same shall be recoverable in a civil action,
and part of the penalty shall go to any per-
son who will bring such action, and the
remainder to the state or some other institu-
tion so-called because the plaintiff states that
he sues as well for the state as for himself.
(See State vs. Warner, 197 Mo. 650, 663, 94
S. W. 962; Grover vs. Morris, 73 N. Y. 473,
478; In re Barker, 56 Vt. 14, 20).”

In New Jersey there are three qui tam statutes
found in N. J. S. A. Index, page 663, and under
R. S. 12:8-47 (Pilots); R. S. 12:4-22 (Naviga-
tion), and R. S. 12:3-21 (Riparian Land). Simi-
larly, these actions permit any person to bring
an action for a violation of the provisions of the
Act, in which a definite sum is fixed as the amount
of recovery “for each and every offense,” and
that such recovery shall be made partly for them-
selves in bringing the suit, and partly for the
state or governing body. These actions are
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“penal” in nature, so expressed under the Act.

We have examined extensively the reported
cases on the construction of the amount of recov-
ery under this point, and we find the cases are
numerous, arid the Courts of various states seem
to follow the “remedial theory” of the New Jer-
sey Courts. See:

McCowen vs. Dumont (D. C., Mo.), 54 Fed.

Sup. 749;

Link vs. Kallaos (D. C., Mo.), 56 Fed.
304,

Everly vs. Zepp (D. C., Pa.), 57 Fed. Sup.
303;

Peters vs. Felber (Cal. Sup.), 152 P. 2d
42;

Ward vs. Bochino, 181 Misc. 355, 46 N. Y.
S. 2d 54;

Gordon vs. Hochberg, 49 N. Y. S. (2d)
957, 182 Misc. 117.

Appellant urges the Supreme Court in its
opinion (S. C, p. 64) affirming the trial court
erred in holding that this question had been de-
termined in

Beasley v. Gottlieb, 122 N. J. L. 603.
See also
Carmelly, Bowles Intervenor v. Hanson,
No. 403 May Term, 1945, 133 N. J. L.
180.

The controlling factor in Carmelly vs. Hanson,
supra, was whether the overcharge, made in good
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faith, is a redeeming influence to protect the
owner from the specified recovery. Justice Case
held it was not, as it existed under the statute
enacted was at the time of the overcharge.

It was urged the Court to reverse their hold-
ing in Beasley vs. Gottlieb, supra, which held
for jurisdiction of our state courts to try these
cases under Sec. 205(e) of the Federal Act. The
Court held in

Beasley v. Gottlieb {supra), 131 N. J. L.
117, 35 Atl. (2) 49,

the right of action under the Federal Act is thus
limited to the party aggrieved, is an action
“remedial” and “not penaP’ in its nature, giving
jurisdiction to our state courts to try them. Cit-
ing cases in which the decision was followed in,

Bendet v. H. L. R. Holding Co., 131 N. ]
L. 91;

Wutkowski v. Palutes, 131 N. J. L. 441;

Milne v. Wasserman, 132 N. J. L. 285,

By our lower courts in a number of instances
Schwartz v. DelVOsso, 23 N. J. Misc. 151,
and in

Willentz v. Hendrickson, 135 N. J. E 244
255.

Justice Case refused to reverse the holding and
said:

“Nevertheless, under the circumstances,
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we are constrained to accept the decision as
controlling precedent until the Court of
Errors and Appeals shall indicate to the
contrary.’’

Appellant has cited Beasley v. Gottlieb, supra,
in the brief and we find no fault in the decision.
We do agree that the action is “remedial,” *but
we say that Carmelly v. Hanson, supra, is not
dispositive of this question, as the construction
of the Federal Act as to the amount of recovery.

Again we urge that Section 205(e) was never
intended to be interpreted as a “penal” action
upon the consumer’s action, otherwise it would
be expressed in terse language.

We also urge that Congress never intended
that the interpretation and construction to be
given to Section 205(e) to permit recovery of
$50.00 for each overpayment or the recovery of
cumulative damages.

There are no decisions of the United States
Supreme Court on this construction of this ques-
tion nor are there any in our Court of Errors and
Appeals.

It should be noted that the Stabilization Exten-
sion Act of 1944, 50 U. S. C. A. Appx., Sec. 925,
which amended Section 205(e) of the Emergency
Price Control Act and extended its operations on
June 30, 1944, eliminates any doubt that has been
raised as to this point, and eliminates the re-
covery of cumulative damages.



66
Conclusion.

It is respectfully submitted:

I* A at the judgment of the trial court should
be reversed, and

2. That the trial court should be directed to

enter judgment of no cau&e of action in favor
of the defendant.

Respectfully submitted,

Jerome Alper & Alper,

Attorneys for Defendant-Appellant.

Jerome Alper,

of Counsel.

Dated: February, 1946, Term.
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APPELLEES’ BRIEF.
Facts.

During the month of October, 1942, the plain-
tiffs entered into a written lease (S. C., “P-1,”
p. 55) with the defendant covering a six-room flat
in a multiple dwelling house owned by the defend-
ant at No. 155 Peshine Avenue, Newark, New
Jersey, which lease was for two years commenc-
ing November 1Ist, 1942, and ending November Ist,
1944, at the yearly rental of $336.00 payable in
equal monthly installments of $28.00 on the first
of each month in advance. The plaintiffs entered
into possession on November Ist, 1942, and paid
to the defendant, at the defendant’s request, the
sum of $28.00 for each of the months commencing
November, 1942, and ending September, 1943 (S.
C., p. 56). Plaintiffs learned from the tenant who
occupied the flat in question as of March 1st, 1942,
that the rent paid by such tenant was $26.00 per
month as of March Ist, 1942, and not $28.00 per
month, and upon obtaining such information insti-
tuted suit against the defendant under the provi-
sions of the Federal Emergency Price Control Act
alleging an overcharge for each of the ten months
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in question and sought damages in the sum of
$500.00, or $50.00 for each violation.

The case was tried before the Court on January
21st, 1944, without a jury. As part of the plain-
tiffsJ case there was introduced in evidence the
rent receipts given by the defendant to the former
occupant, Mrs. Brady, who occupied the premises
on March 1st, 1942, showing the rent for the apart-
ment to be $26.00 per month (S. C., “P-2,” p. 55
and “P-5,” p. 57). In none of said receipts was
there anything mentioned about the rent being
$28.00 per month and a allowance of $2.00 per
month given to the tenant for alleged repairs and
odd jobs the tenant was to perform. There was also
introduced in evidence by the plaintiffs Exhibit
“P-4” (S. C, p. 56) a rent receipt dated April
Ist, 1942, on the reverse side of which appears
the following: “Starting May Ist, 1942, your rent
will be increased $2.00, to $28.00 per month.
There was also introduced in evidence the receipts
given to the plaintiffs showing receipt of $28.00
per month by the defendant (S. C, p. 56—Exhibit
“P-3”) and also the lease executed between the
plaintiffs and the defendant (S. C, p. 55).

At the trial, it was stipulated by the respective
counsel that the lease (S. C., p. 55) be received in
evidence and that the rent paid by the plaintiffs
to the defendant was $28.00 for each month for
the period in question (S. C., pp. 48-49). There
was other testimony introduced (S. C., pp. 49-50).

The defense interposed by the defendant was
that the Maximum Legal Rent as of March Ist,
1942, was $28.00 and was rented at this figure to
the previous tenant, Mrs. Brady; and that the de-
fendant agreed to accept or reduce the rent from
$28.00 to $26.00 in consideration of Mrs. Brady
or her son doing odd jobs and repairs in and about
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the premises. This assertion by the defendant was
denied unequivocably by Mrs. Brady (S. C,
p. 49).

The trial court had the opportunity to see the
witnesses, heard the testimony and depositions,
examine the exhibits, and rendered an opinion
awarding judgment to the plaintiffs in the sum of
$500.00 against the defendant (S. C., pp. 54A-
54B). The trial court regarded as of particular
significance the receipt as of April 1st, 1942 (S.
C., p. 56—Exhibit “P-4"), reading as follows:
“Starting May Ist, 1942, your rent will be in-
creased 32.00, to $28.00 per month.

The defendant then made several applications
both in the New Jersey Supreme Court and Trial
¢ Court for a new trial, all of which were denied. In
an appeal to the Supreme Court the judgment of
the District Court was affirmed (S. C., pp. 64-65).

At no time in the proceedings in the District
Court was the question raised by the defendant
that the plaintiffs sought to recover an amount in
excess of $500.00. The State of Case fails to show
that any such question was raised in the trial court
and as a matter of fact no such question was
raised.

POINT I

The Trial Court did not lack jurisdiction as
the amount in dispute did not exceed the sum
of $500.00, exclusive of costs.

The appellant did not raise any question of the
jurisdictional action of the District Court and the
Trial Court and cannot at this time raise this
question in the Appellate Court. However, the ap-
pellant is in error in its claim, assuming it can
raise the question at this time.
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The appellant evidently misconstrues the plain-
tiffs demand for damages. The suit is divided
into ten separate counts and there is demanded
$50.00 plus attorney’s fees and costs on each
count. The costs and attorney’s fees demanded in
the complaint are those prescribed by the District
Court Act, namely, the costs of suit together with
a 5% attorney’s fee. That the District Court has
jurisdiction up to $500.00, exclusive of costs, can-
not be disputed. Section 67 of the District Court
Act.

* Section 280 of the District Court Act (Revised
Statutes 1937, 22:2-44) prescribed the costs that
may be allowed and Section 282 of the District
Court Act (Revised Statutes 1937, 22:2-50) pro-
vides for the allowance of attorney’s fees of 5%
to be taxed in the costs.

The costs and fees allowable under the above
quoted Statutes were the only ones demanded in
the complaint and the only ones in contemplation
of the plaintiffs, despite what the appellant tries
to read into the demand. No attorney’s fees other
than those allowed by the District Court Act were
requested or expected. The trial judge was not
asked to fix any fees nor was there any discretion
given to him to fix any fees other than those pre-
scribed by the statute.

It will be noticed that under Section 205 (e) of
the Federal Emergency Price Control Act an
action may be brought for $50.00 or for treble
the amount, and so forth, plus reasonable attor-
ney’s fees and costs as determined by the Court.
This Section states that an action may be brought
for the damages plus reasonable attorney’s fees
and costs as determined by the court. 1t will be
noticed in the plaintiffs complaint they do not ask
for reasonable attorney’s fees so as to allow the
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court any discretion in fixing the same. They ask
for attorney’s fees and costs as contemplated by
the District Court Act. The appellant in his Brief,
on page 13, misquotes plaintiffs demand so as to
have it appear that plaintiffs requested reason-
able attorney’s fees other than those prescribed
by the Statute.

It is therefore respectfully submitted that all
that was requested was the sum of $500.00, the
statutory attorney’s fees and costs, and that the
jurisdiction of the District Court was not ex-
ceeded.

POINT II.

The Trial Court had the right to determine
the maximum legal rental of the premises in
question as of March 1st, 1942.

Under Section 4 of the Maximum Rent Regula-
tion in accommodations which were rented on
March 1st, 1942, the regulation provides that the
Maximum Legal Rent shall be the rent charged or
legally due or enforced on that date. The regula-
tion also requires that a registration statement
for each rented accommodation be filed by the
landlord. The registration statement, however,
does not fix, or in any way modify the Maximum
Legal Rent. This ceiling rent is fixed by operation
of law and the landlord’s registration is merely
his statement of conditions and facts out of or
from which the Maximum Legal Rent is deter-
mined.

Such registration statement by the landlord
may be true or it may be false;'it may represent
an innocent mistake or a fraudulent attempt to
circumvent the regulation.
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In any case, the Maximum Legal Rent must be
determined without regard to the registration
statement except if it may be used as evidence in
that inquiry. That determination is for the Court.

One may appeal to the Area Rent Director for
relief, hut this is not exclusive. There is no pro-
hibition in any of the regulations against the
Court determining what the true facts are and
determining what the Legal Maximum Rent is for
any particular dwelling unit. Surely, the Court
has the right to inquire into the facts and ascer-
tain what rent was being paid as of March Ist,
1942, and whether more than the Maximum Legal
Rent was being charged thereafter. Merely be-
cause the landlord files a false registration state-
ment he cannot claim immunity from damages by
hiding behind his own false statement.

The Maximum Legal Rent for this apartment,
by operation of law, was $26.00 per month. The
registration shows it to be $28.00 per month ; but
this is the landlord’s own self-serving statement
and the Court has the right to find out as a matter
of fact whether such statement is true or false.
The Court has, as a matter of fact, found it to be
a false statement, and is fully within its rights as
a judicial function in so finding.

Plaintiffs-appellees could have protested and
complained to the Area Rent Director if they so
desired, hut no obligation rested on them to do so
before instituting suit in the District Court.

Defendant seeks the benefit of the provisions of
Section 205 (d) of the Emergency Price Control
Act of 1942. The registration statement of the
defendant was found to be false by the Court. One
cannot claim good faith by alleging that he has
complied with his own false statement when as a
matter of fact he has violated the law by charging
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more than the ceiling price fixed by law as of
March 1st, 1942 The rent for the month of March
Ist, 1942, was $26.00 per month. This is shown by
the Landlord’s own receipt (Exhibit “P-2,” S. C.,
p. 55). The rent as shown by the landlord in his
registration statement as of March Ist, 1942, was
$28.00 per month (Exhibit “P-9,” S. C, p. 58).

It is therefore respectfully submitted that the
defendant-appellant has not urged any reversible
ground on this point.

POINT III.

The Trial Court’s action in denying defend-
ant’s motion for non-suit was proper.

The trial court had the witnesses, the Exhibits
and evidence before it and resolved the questions
in favor of the plaintiffs.

At the trial of this cause the Court had before
it a stipulation admitting the lease, for the prem-
ises in question, in evidence, and the same was
marked Exhibit “P-1,” and also a stipulation
that the rent paid by the plaintiffs for the prem-
ises in question was $28.00 per month as evidenced
by 11 receipts and marked as one group as Exhibit
“P-3” (S. C, pp. 48-49). In addition thereto there
was the evidence of Mrs. Brady, the tenant who
occupied the premises as of March 1st, 1942, cor-
roborating the fact of the rent being $26.00 per
month and not $28.00 per month. The outline of
Mrs. Brady’s testimony appears on pages 49-50
in State of Case. Significant is Exhibit “P-4,”
(S. C., p. 56), part of which reads as follows:
“Starting Mag 1,1942, your rent will be increased
$2.00 to 328.00 per month.” That the plaintiffs
clearly sustained the burden of proof cannot seri-
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ously be questioned and it was so found as a mat-
ter of fact by the District Court Judge in his
opinion (S. C, p. 54-B).

Appellant further claims that he waived his
right to trial by jury provided plaintiffs would
appear and testify. The stipulation entered into
between the parties regarding the trial by jury
and the plaintiffs testimony speaks for itself
(S. C, pp. 22-23). At the time of the trial plain-
tiffs were in Court and their testimony was stipu-
lated by counsel (S. C., pp. 48-49). The appellant
having stipulated plaintiffs’ testimony it there-
fore did not become necessary that their testi-
mony be taken from the witness stand. No objec-
tion was raised by the appellant in the trial court
and he is in no position to raise such an objection
in this Court. During the course of the trial in
the District Court the plaintiffs at all times were
present in court, but their testimony having been
waived by the stipulation of counsel (S. C., pp.
48-49), the necessity of their testifying from the
witness stand was waived. The plaintiffs having
been available in court could have been called by
the appellant to testify if the appellant really
was desirous of having the plaintiffs testify. The
appellant cannot at this time claim that he has
been deprived of his constitutional right of trial
by jury because the plaintiffs agreed to testify
at the trial and subsequent thereto (S. C., pp.
48-49) the appellant stipulated plaintiffs testi-
mony and waived the same.
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The Trial Court did not err in rendering a
judgment for the plaintiffs.

It is not necessary for a plaintiff to make a com-
plaint to the Area Rent Director before instituting
suit for any alleged violation. Neither is it neces-
sary to demand a refund of any over-payment
prior to instituting suit. This has been decided
in our Courts by Beasley v. Gottlieb, 122 N. J. L.
603, and Carmelly, Bowles, Intervenor v. Hansen,
137 N. J. L. 180. In Beasley v. Gottlieb, suit was
started where it was alleged that over-payment
of $3.00 per month was paid for the premises in
question. The overcharge was refunded to the
tenant prior to the commencement of the suit.
The District Court entered judgment of non-suit
and the appeal was taken from that judgment.
The Court stated:

“The question is whether the repayment
by the landlord of the overpayments of rent
is a defense to a subsequent action by the
tenant to recover the sum of $50.00 for each
overpayment, together with reasonable at-
torney’s fees and costs.

There is no reported decision on this point
in New Jersey but the decisions elsewhere
have held that Congress made a distinction
for good faith or mistake in criminal prose-
cutions but not in civil suit, that Congress in-
tended to impose civil liability upon viola-
tions regardless of good faith or mistake,
and that once the violation has taken place,
the consumer-purchaser’s right of action for
treble damages or for $50.00, whichever is
greater, accrues and no subsequent tender of
the excess price affects the right to institute
the action and to recover. Zwang v. A. & P.,
46 N. Y. Supp., 2nd Series, 747.
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The Court is impressed with the logic and
the reasoning of the cited opinion.

Judgment reversed and remanded to the
court below to be dealt with in accordance
herewith. 9*

In Carmelly, Bowles, Intervenor v. Hansen,
Beasley v. Gottlieb was affirmed and followed and
the Court therein stated:

“The pertinent statutes will be found re-
cited in our opinion in Beasley v. Gottlieb,
131 N. J. L. 117, 35 A. 2d 49. We are of the
opinion that in a tenant’s action, under sec.
205 (e) of the statute, as it was at the time
of and respecting the period in question, the
allowance of $50 for each month of over-
charge, where it applies, is mandatory. There
was a rental overcharge, however, uninten-
tional; and harsh as it seems in a case like
the present, there is no discretion in the trial
court to reduce the recovery below the amount
sued for by the tenant in compliance with the
statute and regulations. The controlling fac-
tor is the overcharge; good faith, we believe,
i1s not, under the statute as it then was, a re-
deeming influence to protect the owner from
the specified recovery.”

It is therefore submitted that no Remand for
overpayment is necessary and consequently the in-
terrogatories (S. C., pp. 20-22) were immaterial
and need not be answered.

POINT V.

The Court was not in error in entering judg-
ment in favor of the plaintiff and against the
defendant in the sum of $500.00.

That the plaintiffs were entitled to $50.00 for
each month’s overcharge has been adjudicated in
our State in the case of Milne, et al, v. Wasser-
man, 132 N. J. L. 285, and further in Beasley v.
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Gottlieb and Carmelly v. Hansen, supra. The
Court’s attention is called to the fact that this
action was instituted in September, 1943 (S. C,
p. 6), and tried January, 1944, which was prior to
the Stabilization Extension Act of June 30, 1944.

Also the case has been decided by the U. S.
Circuit Court of Appeals in the matter of Yates
v. Lambur in the New Jersey Law Journal under
date of April 1st, 1945, page 7. The article in the
Law Journal is set forth as follows:

‘“Each Rent Charge Oyer Ceiling Held

Violation.

St. Louis (CCNS).—Every collection of
rent by a landlord from a tenant which is in
excess of Office of Price Administration ceil-
ings is a separate violation, the Circuit Court
of Appeals held, thereby reversing a decision
by Federal Judge Hulen, which had attracted
nationwide interest.

The jury awarded Jack Yates $600 repre-
senting $50 a month for a year, on the theory
thht each of the 12 months in which he was
overcharged was a separate violation by de-
fendants Charles and Pearl Lambur.”

It is therefore respectfully submitted that the
judgment below should be affirmed with costs.

Respectfully submitted,

J. Edward Bennett,

Attorney for PlaintifBs-Appellees.

David Weiniqk,

Of Counsel.

To be argued orally by Davia Weinick.
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