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Between—
The  Ci t y  o f  A t l a n t i c  Ci t y , 

Complainant-Respondent,

AND
Cases 15 and 16, 

June Term ,
/ 1904.

Ne w  Au d it o r iu m  P i e r  Co m - l  
p a n y , I

Defendant-Appellant. I

SUPPLEMENTAL BRIEF FOR APPELLANTS, 
upon questions suggested by the Court at the 
argument, upon whioh additional reference 
to the facts and law was requested by the 
Court.

T here i s  n o  p r o o f  o f  L o p e r ’s  in t e n t  
to c o n v e y  s u b je c t  to  t h e  a g r e e m e n t  o f  
1896.

It is alleged in the bill o f com plaint:

fendant’s lessors] not only subject to the 
second dedication agreem ent or deed bearing 
date the thirtieth day of April, eighteen hun-

I .

“ It was the intention of the said Richard
1 • L o n er  a n d  all h is  «aid  err an  f.ooa fn  m olro
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dredand ninety-six, but also subject to the said 
dedication deed made January second, eight-
een hundred and ninety ” (Case, p. 4, l. 88-40).

It was so argued by counsel upon the hearing of 
this appeal.

W e  subm it that such intent is not to be inferred 
w ithout evidence, either in the conveyances them-
selves or outside of them . The conveyances are en-
tirely barren of indications of such intent (Case, pp. 
143, 147). N othing w as brought out in the testi-
m ony of Loper or of any other witness that in the 
remotest degree indicated such intent. On the con-
trary, the testim ony of Loper is that the deeds 
were drawn by the W e st Jersey Title Co., to 
which he delivered the papers for that purpose (Case, 
p. 108, l. 27). Presumably* they were so drawn 
as to express his intent. The care with which 
the transaction was carried through is evidenced 
by the fact that the title com pany took pains to exe-
cute two separate full w arranty deeds of the two 
parcels in the Loper tract, m aking the one convey-
ance, that of the riparian rights, free from all re-
strictions, and the other, that conveying the upland, 
subject to the Evans agreem ent of 1890.

So far as the com plainant’s case rests upon the 
presence of such intent it m ust fail for the want of 
proof.

II.
The deeds of June 6, were in consum- 

mation of the contract of May 4,1806*

Com plainant’s counsel, upon the hearing of the 
appeal, argued that the deeds of June 6, 1896, from 
Loper to M ary A . Riddle Co. and Brady (Case, pp> 
148, 147), do not appear to have been in fulfillment 
o f the agreem ent of M ay 4 , 1896, the grantees 
nam ed not having Jfeen parties to the contract.
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That the deeds in evidence were given in pur-
suance of the contract of M ay 4, 1896, is specifically 
testified by Loper (Case, p. 105). H e further testified 
in answer to a direct question on the point that the  
deeds of June 6, 1896, were made at the direction of 
Mr. Riddle, carrying out the contract of sale (Case, 
p. 108, ll. 24, 37, 38). H e w as not cross-examined  
on this point and nothing was adduced to the con-
trary. The point was never raised until the argu-
ment of this appeal, and for the purpose of that ar-
gument, the connection of the deeds with the con-
tract of May 4, m ust be taken to be established by  
the testimony of Loper.

III.

The evidence that the agreement of 
1896 was not signed till after May 4, 
1896, is conclusive.

This point is fu lly  discussed in the brief already  
submitted in behalf of the appellant (pp. 13, 14). 
The Vice-Chancellor’s finding, that the deed was 
signed on May 9, is there referred to (Case, p. 172, 
l 34). W e  submit that the legal presumption that 
the agreement of 1896 w as .executed on the day it 
bears date, April 30, by the light of the testim ony  
there referred to, and the internal evidence of the 
deed itself becomes absurd. It  bears sixty-four  
signatures (Case, pp. 22 , 28). It purports to have  
been acknowledged by all the signers on M ay 9th 
(Case, pp. 23, 23a). That these six ty -fo u r people 
8hould‘have signed the instrum ent on one day, some  
of them in Philadelphia and som e in Atlantic City  
(Case, p. 68, l. 26; p. 70, l. 5), and should then have 
all come together in A tlan tic  City ten days after-
ward to acknowledge the instrum ent before the 
witness Endicott, as the acknow ledgm ents show
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they did, is not impossible. In  view, however, of 
Endicott’s testim ony that the signatures were ob-
tained during a period covering several days (Case, 
p. 67, l. 10 , et seq.), and that the acknowledgments 
were taken “ on that day or prior to that day’’ 
(Case, p. 66, l. 25), the m ost favorable inference 
that the com plainant can draw from  the facts is 
that the signature of Loper was not later than May
9. The position of his nam e shows that if he signed 
this paper, he was far from  being am ong the first to 
sign.

The testim ony of Endicott is clear that the deed 
was not signed until after M ay 4th :

“ Q. I  understood you to say that this deed 
was preceded by the ordinance before it was 
secured? A . Y e s ” (Case, p. 70, l. 22).

But Loper testifies that he m ust have signed the 
agreem ent after M ay 9, 1896 (Case, p. 107, l 31), 
and there is nothing in the evidence to overcome 
this statem ent of his. H e swears that the paper in 
evidence is not a copy of the paper he signed, but 
of a docum ent similar thereto, a printed form hav-
ing been used for all signers (Case, p. 109).

IV.
There is no evidence that defend-

ant’s lessor, Brady, executed the 
agreement of 1806.

Counsel for the respondent in his brief submitted 
on this appeal says:

“  A lso, Joseph A . Brady was himself one of 
the signers of the sam e deed signed by 
probably in order to bind other property whicn 
he then owned ” {p. 1 1 ).
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This statement is probably based on the language  
of the learned Vice-Chancellor in his opinion on the 
motion for a prelim inary injunction where he said:

“ Brady him self joined in the deed to the 
City, but probably in respect to other lands 
crossed by the Board w alk strip.”

Atl. City v. N ew  A ud. Pier C o., 18 
D ick., 644 (668).

We did not rem ark upon this point in our m ain  
brief for the reason that the question was not ar-
gued in the Court below upon final hearing nor was 
any evidence offered on this point by complainant 
and the Vice Chancellor m akes no m ention o f it in 
his later opinion upon final hearing (Case, p. 165, et 
se2,*)> having apparently abandoned this position as 
unsound.

The statement indeed would appear to be ill con -
sidered since there is no adequate foundation for it 
mthe record. It rests upon an assum ed identity  
between the defendant’s lessor and one Joseph A .  
Brady whose name appears on the agreem ent of 
1896, as offered in evidence (Case, p. 22 ). But there 
is no proof offered that the Joseph A . Brady who  
signed the agreement, if such there was, is the 
oseph A. Brady to whom the Loper parcel w as con-

veyed nor does the complainant so charge in his bill, 
or is there any evidence that the grantee of Loper 
ad any “ other property which he then ow ned.” 
s above stated, the point was not raised on the 

nal nor argued below and a mere sim ilarity of 
na®es can be no proof of identity of person.

Moreover the evidence regarding the signing of

Hi1Sn ^ reemei1  ̂ is such a character that
0 Court cannot assume from  the presence o f the 

uame Joseph A . Brady ” on the paper in evidence 
a any person of that nam e ever did in fact sign  
6 instrument. The attem pt of the respondent to 

prove that the instrum ent offered was a copy of an 
original instrument signed by the sixty -fou r persons 

086 names appear on the copy broke down



utterly (Case, p. 109). So complete was the failure 
o f proof as to this that the most the learned Vice- 
Chancellor felt able to find was that Loper

“  Did in fact execute the covenant on one 
of the printed form s which are all alike” 
(Case, p. 177, l. 9).

This is precisely w hat Loper says he did (Case, p. 
109, l. 11), but this fact is far from  lending any ap-
pearance of authenticity to an instrument which the 
proof shows w as not and could not have been the 
one that Loper signed, but which nevertheless bears 
his nam e.

V.
The board walk of 1890 was not lo-

cated upon the premises described in 
the ordinance and board walk agree-
ments signed by Chas. Evans and 
others, nor upon the premises de-
scribed in the map made by Hillman, 
annexed to and made a part of the 
board walk agreement of 1890.

It is not true, as contended by complainant, both 
in his brief and on oral argum ent, that the board 
w alk of 1890, while not located on the premises de-
scribed on the m ap annexed to the board walk 
agreem ent of that year, is located upon the prem-
ises described in that agreem ent and provided for by 
ordinance.

The testim ony of John W .  Hackney, referring to 
the tracing map made by Ashm ead & Hackney, 
show s clearly the follow ing to be the facts regal 
ing the location of the board walk of 1890:

F i r s t .— That the yellow strip marked “ B0*1 
w alk erected in 1 89 0 ” correctly designates 6



actual location of that board w alk as erected (Case, 
p. 60, l. 31, et seq.; p. 62, l. 14, etseq.).

Se c o n d .— That the two unbroken lines in red 
which pass over the m ap from  one end to the other 
represent the 1890 right of way as described in the 
ordinance and the agreem ents follow ing that ordi-
nance (Case, p. 61, l. 1 1 , et seq.).

Th i r d .— That the tw o unbroken lines in orange 
located oceanward of the tw o unbroken red lines 
correctly designate the right of w ay for the 1890 
board walk as it appears on the map made by M. 
Hillman, which was annexed to the board walk  
agreement of that year (Case, p. 61, 1 16, et seq.).

From the testimony of John W .  H ackney it ap-
pears that:

“  The lines shown on the map accom pany-
ing the deeds to the City are some 40 feet 
further oceanward than the lines according to 
the description in the ordinance and the de-
scription in the deed ” (C a se ,p . 62, l. 20).

And it further appears by an exam ination of the 
tracing map made by Ashm ead &  H ackney and in 
evidence in this case that the yellow strip designat-
ing the board walk as actually erected in 1890, is 
Qot upon either the lands described in the ordinance 
and the agreements follow ing its description nor 
upon the lands in the map annexed to these agree- 
ments, and further that both the right of w ay as 
described in the agreem ent made by Chas. Evans  
aud others in 1890 and the right of w ay described in  
the map annexed to that agreem ent were below the 
igh water mark of that tim e (Case, p. 60, l. 40; p.
l- 1, et seq.). But the property of Evans was 

eunded by the high water line. The riparian 
rights were acquired by Loper after Evans had 
parted with his rights to Loper (Case, p. 48, l. 85).

e deed of Evans, therefore, did not describe the



s
site of the board walk of 1890, and conveyed no inter-
est therein. Moreover, it described property to 
which Evans had no title and therefore conveyed 
nothing.

VI.

The mere fact that the agreement 
of May 4th, between Riddle and 
Loper, and deeds given in consum-
mation of that agreement, described 
the property as beginning at a point 
“ two hundred and fifty feet from the 
line of the new board walk,” is not 
proof that Riddle or the Riddle Com* 
pany and Brady had any notice of 
the restrictive covenants on the land 
outside the board walk.

It is contended by counsel for the respondents, 
both on his oral argum ent and in his brief, that 
the fact that the property sold on the 4th of May 
by Loper to Riddle, and subsequently deeded to the 
Riddle Com pany and Brady, was described as be-
ginning at a point tw o hundred and fifty feet from 
the new board w alk, constituted notice of the re-
strictive covenants on the land outside.

W e  contend that this is not so. It is admitted 
that the new  board walk was in process of construc-
tion across the Loper property prior to the agree-
m ent o f cMay 4th, and the re-location of the board 
w alk, at that point, was well know n to both Loper 
and Riddle, neither of w hom  had any objection to 
it. It is only reasonable, therefore, to assume that 
if the parties wished a monum ent of any perma-
nency by which to bound the property, they woU 
adopt the new site of the walk instead of the o 
one, as it was of com m on knowledge that the o
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walk would be destroyed as soon as the City had 
completed the re-location.

Moreover, an exam ination of the contract and 
addendum clearly shows w hy the board w alk was 
a necessary m onum ent by which to bound the 
property. W h a t Riddle was buying w as frontage  
on the board walk, and this frontage was a basis 
on which the parties arrived at the price to be 
paid for the property— $140,000 for 150 feet fron t-
age, and a reduction of $22,499.91 in case the pur-
chaser could not use the entire 150 feet front. 
This is clearly an attem pt to provide for a propor-
tionate rebate on the purchase price in case the 
Evans 27 foot restriction was found to be binding  
on the purchaser after an exam ination of the title. 
It would therefore appear that the re-located walk  
was a necessary m onum ent not only for the pur-
poses of location, but also as determining the price 
of the property. The fact that the parties bounded 
the property by the new board walk can in no wise 
be said to indicate that they had notice as to the 
restrictions on the land outside.

It cannot be argued that the mere m oving sea-
ward and re-location of the old board walk gave any  
notice that the City would subsequently claim cer-
tain rights in the lands oceanward.

It was well known that the old walk of 1890 was 
built along the water front in an arbitrary fashion  
y the City, and that a large num ber of the beach 

iv°n^ wners ^ad never signed any agreem ent giving  
6 City that right (Case, p. 45 , 1 13, et seq.). It 

was also known that the old board walk had never 
een erected on the line as laid out by the City Sur- 
eyor at that time, and that there had been a m ove- 

j 6n 011 0̂°t  to re-locate the walk and straighten it 
many places along the water front.

of fh° Pai^ es couId ju stly  assum e that the building  
term6 k °arcI walk was a re-location under the 

the agreement of 1890 itself, for the reason 
hi i ae agreement provided that, whenever the  

water mark should be three hundred feet fur-



10

ther seaward, the City should, on the request of the 
beach front owners, m ove the walk further seaward 
(Case, p. 153, l. 13, et seg.), and, as a matter of fact, 
the extensive gains of the beach by accretion along 
this particular part of the shore was one of the 
causes of the re location of the w alk, as the high- 
water m ark was then, in 1896, some two hundred 
and fifty  feet outside of the board walk of 1890 as 
constructed (see tracing m ap made by Ashmead & 
H ackney).

The Vice-Chancellor him self says, in his opinion 
in this case, in 18 Dickinson, at page 663:

“  A n  inspection of the deeds above referred 
to shows, beyond dispute, that one of the ob-
jects sought in m aking the deed of the owners 
at the ocean front to Atlantic City was a re-
location of the board walk. Some portions of 
it laid in satisfactory locations, other por-
tions laid in unsatisfactory places. The ; 
face of the deed shows what was 
desired, and its legal effect accomplished 
the intended result. The purpose sought and 
accomplished was the continued maintenance 
of the board walk in places where it was sat-
isfactorily located, the abandonment of the 
inconvenient portions, and their return to the 
possession of the grantors or their assigns, 
and the establishment of it in the new places, 
which were substituted for the ill-placed por-
tions surrendered to the grantors. There , 
never was, in fact, in law, or in intent any 
abandonm ent o f the continuity of the ease-
ment for a board w alk. .

The legal operation and effect of the whole 
transaction was a re-location of the site ot 
the easement by the acts of all the parties in-
terested.”

It  cannot, therefore, be contended that the knowl-
edge of the re-location and straightening of the ol 
board walk and the erection of it at other poin8 
than those originally occupied by it, could affect e 
parties with notice of restrictions in any newr agre 
ment which they had never seen or signed, particu
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larly as it was know n that the C ity built a contin-
uous walk in 1890, whether they had the consent of 
the owners or not (Case, p. 45, l. 13, et seq.).

The question of how far the existence of the 
board walk is notice o f the restrictive covenants on 
adjoining lands is fu lly  discussed in the brief 
already submitted in behalf o f the appellant (pp. 
21-23). ■

VII.

There was no warrant of law for 
complainant’s attempted restriction 
on the beach front property.

In Mitchell v. UOlier, 08 N . J. L ., 376 (380), it 
is said:

“ The ‘ right o f w a y ’ of a railroad com -
pany and the right to divert water, as held 
by an aqueduct com pany, stand upon a foot-
ing of their ow n; such rights being, by e x -
press legislative sanction, annexed to the 
franchise in whose aid they are held.’ ’

The language there used is distinctly applicable to 
the present case, for it indicates the limitations upon  
the power to create or enjoy such an easement as 
annexed to a legislative franchise, to w it: that it 
must be created and enjoyed “  by express legislative 
Wnction.” This point is referred to in our original 
brjef (p. IV), but in view of its importance as de-
veloped upon the argum ent, the provisions of thé 
statutes applicable thereto, and of the ordinance 
under which the proceeding for the relocation of
he boardwalk was instituted are given more in 

detail.

The first statute authorizing the location of 
? r®.eis> walks or drives on the beach front by munic- 
tyahties located on the ocean was Chap. C X X I X . ,



L . 1889, which prescribed the manner of acquiring 
rights to the land occupied, as follows:

“ That where in any such city, an ordi-
nance has been duly passed and approved for 
this purpose *  * *  it shall be the duty of 
the city counsel, or other principal law 
officer of such city, on behalf of such city, 
to m ake application to the Circuit Court of 
the county wherein such city is situate, for 
the appointm ent of three commissioners to 
estim ate the dam ages and benefits which the 
opening, laying out, construction or improve-
m ent of any such street walk or drive will 
occasion.”

A  later and supplemental statute, Chap. CVII., 
L. 1890, provided:

“ That it shall and m ay be lawful for the 
common council or other governing body of 
any such city to accept any dedication of lands 
or rights which have been or may be made 
for the purpose of enabling such city to ô en 
and lay out any such street or streets, drive 
or drives, for the purpose of constructing any 
such w alk or walks, or for the purpose of 
m aking any such im provement in or to the 
sam e.”

Chap. 5, L . 1896, provides for the re-location of 
existing walks and the surrender of existing sites 
upon the acquisition of new ones. It adds nothing to 
the previous statutes as to the manner of proceed- 
ure.

It is seen, therefore, that the powers delegated to 
a m unicipality by the statutes were definitely cir-
cumscribed. It was authorized to proceed:

1. By condemnation.

2 . By acceptance of dedications acting through its 
common council or other governing body.

By the ordinance of M ay 4 , 1896, the city through 
its council elected which course it would pursue an
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directed the City Solicitor to proceed by  condem na-
tion (Case, p. 26). Certainly until this ordinance 
was repealed or superseded, there was no authority  
to proceed otherwise. Acceptance could be made 
only 11 by the common council or other governing 
body.”

The latter course was adopted by the City on June  
8,1896. But this we contend was too late, as it 
post dates the defendant’s deeds of June 6 . The 
distinct direction of the statutes as to the m anner 
in which acceptance of any dedication should be 
made, effectually disposes of the argum ent that the 
building of the board walk upon the land was itself 
an acceptance.

All of which is respectfully submitted.

C h a r l e s  D . T h o m p s o n , 
E v e r e t t  P . H e r v e y ,

O f Counsel.

[03370]
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s u p p l e m e n t a l  b r i e f  f o r  r e s p o n d e n t s .

I.

Loper 's g r a n t e e s  w e r e  c h a r g e a r l e  w i t h  n o t ic e  
p t h e  n e w  b o a r d w a l k  a n d  o f  t h e  a i d i n g  c o v e - 
ANTS in  t h e  c i t y ' s  d e e d  t h e r e f o r , r e l a t i n g  t o  

l ands o c e a n w a r d .

The conveyance by Loper to  R iddle Com pany and 
r% ,  for the upland, dated June 6, 1896 (E x . C. 2 

j. x‘ P* 2 ) ,  conveyed premises beginning 250 feet 
e landward of the new boardwalk, and extending  

acr°gS and including the sites of the old and new  
dwalks, to high-water line of the ocean.

30

40
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The beginning point in the description refers to 
the new boardwalk.

The alleged agreement by Loper with Riddle, dated 
M ay 4, 1896, was for the same premises. It was 
across this land that the new structure was being 
erected on A pril 30, 1896, the date of the city’s ease 
m ent deed, under the term s of that deed.

The lands now held by the defendant under lease, 
lying oceanward of the new boardwalk, were included 

10  in that conveyance, and were not separated from the 
remainder of the tract until January 2 , 1899, when 
R iddle Com pany and Brady made the lease to Thomas 
U. Parker, (E van s case, p. 3 1 ) , which lease is now 
held by the defendant.

The boardwalk had then been in use for the pur-
poses for which it was designed, for nearly three 
years, and the city’s deed had been recorded.

20 I I .

D e p e n d a n t ’s  r i g h t s  a r e  n o t  e n l a r g e d  b y  r eason

OF THE AGREEMENT OF MAY 4, 1896, BY LOPER WITH
R i d d l e .

(1 ) .  The case shows that the city’s deed was dat-
ed A p ril 30, 1896, and acknowledged May 9. The 
acknowledgment does not fix the time of its execution. 
In the absence of proof to the contrary the presump-
tion is that: deeds were executed on their date. The 

30 evidence of Judge Endicott is very uncertain as to the 
exact date of the execution or of the acknowledg-
ment. It m ay have been, and probably was, executed 
prior to its acknowledgment, at one of the public 
•meetings held by the owners.

Loper was a party to the plan in. pursuance of 
which this deed of A p ril 30, 1896, was executed. He 
referred to this new boardwalk in his agreement with 
Riddle, as well as in his deed. The fact that the city 
had prior to A p ril 30 built the new boardwalk up t*> 

40 this property, and was then building this expensive
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structure over the property in question, shows that 
the deed was probably signed at that time. W hether  
it was signed then or not, Loper knew of the plan and 
had consented to it, and effectively dedicated it to  
public use for the purpose of an ocean board-
walk, and could not by any contract with 
Riddle give him any superior rights to those 
which he himself possessed, as against the city 
or other owners, in relation to the open and no-
torious structure then being erected, and all incidents 
reasonably apparent therefrom as to the lands ocean- 
ward, considering its surroundings, structure, pur-
pose and location, and the existence and use of the old 
walk for the same general purpose. Inquiry from  
any beach owner, on M ay 4th, such as R iddle was 
bound to make, would have shown the plan to its full 
extent. It was a m atter of common knowledge.

(2). Under the easement deed of A p ril 30th, both 
the city and the owners who joined in the plan were 
bona fide purchasers for value, without notice, as 
against Riddle’s rights under hjs agreement, and the 
structure being well advanced on M ay 4th, the date of 
Loper’s agreement with Riddle, the latter was charge-
able with notice of the city’s rights under the agree-
ment and easement deed executed in pursuance of it, 
both to the strip and lands oceanward, necessary to 
its use. , ..

The consideration moving from  the city is stated  
in the easement deed to be “ the benefit and advanatge  
to be derived by the parties of the first part by the 
haying out of said street and building said steel walk, 
and in consideration also that the lands of the parties 
°f the first part will not be condemned, as is provided  
y the act of Legislature.”  The owners were also giv- 

jm the right .to connect with the boardwalk on the 
andward side. The city also agreed not to grant a 

P1gnt of way over the strip to any street railroad, and 
covenanted that the walk should be moved oceanward  
 ̂ feet or less at the request of grantors owning  
ree contiguous squares, whenever land should be

10

20

30

4 0
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form ed by accretion. I f  the city had condemned the 
strip it could not have been so moved, and valuable 
rights thus secured to the owners by the deed would 
in such case have been lost to them. By the Park Act 
of 1894 (P . L ., p. 146) the city had power to condemn 
and remove all structures from  th e  lands oceanward 
of the boardwalk, and keep the entire property ocean- 
ward free from  any structures.

The consideration SO' far as the owners were con- 
10 cerhed was the m utual agreement between them, and 

surrender of their private rights for the common bene-
fit.

There is no pretense that either the city or any of 
the other owners had either actual or constructive 
notice of the alleged agreem ent by Loper with Riddle. 
Riddle neither took possession nor recorded his agree-
ment. The statute (R evision, V o l. 1, p. 857, Sec. 23), 
provides that such agreements may be recorded, and 
makes the record notice from  the date of recording.

I I I .

D e f e n d a n t  f a i l e d  t o  pr o v e  t h a t  i t  possessed

WHATEVER RIGHTS RlDDLE HAD UNDER THE AGREEMENT 
OF M a y  4, 1896.

In order for the defendant to avail itself of the 
position of Riddle under his agreement, whatever his 
rights m ight have been, it was bound to show that it 

30 became possessed of such rights.
The answer says (paragraph 7 ) that the deed was 

made to Riddle Com pany and Brady “ at the direction 
of said R iddle.” There is no evidence from Riddle 
that he ever so directed, nor was any assignment of 
the agreement proved. The only evidence on this 
point is that contained in the testimony of Loper. 
H is counsel asked him a question on this subject 
(E van s ease, p. 103) which w as not only leading but 

contained the whole answer. Notwithstanding this 
40 Loper did not answrer this question directly.
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never testified directly that R iddle’s contract! had 
been assigned to R iddle Com pany and Brady. There 
is nothing to show that he had any knowledge on that 
subject. There is merely a possible inference of such 
assignment from the fact that he m ade a deed to 
Riddle Company and B rady instead of to Riddle per-
sonally. This falls short of proving the allegation in 
the answer, that the deed was made a t the direction  
of Riddle.

IV .

De f e n d a n t  i s  n o t  o n l y  c h a r g e a b l e  w i t h  n o t i c e

OF THE RIGHT OF THE CITY TO ERECT THE NEW BOARD-
WALK, BUT ALSO OF AIDING COVENANTS AS TO THE LANDS 
OCEANWARD.

At the argument defendant’s counsel insisted that 
whatever the city’s rights m ight have been as to the 
strip, on which the boardwalk was being built, as 
defendant’s title under the leasehold interest held by 
them was only to the oceanward line of the board-
walk they were not chargeable with any covenants re-
lating to the premises held by them, the boardwalk  
not being located on any part of their lands.

This matter is referred to in paragraph 1, above. 
Defendant is chargeable with notice of all that 

toper’s grantee, its predecessor in title, w as charge-
able with, for the reasons above stated, in paragraph 1. 

The old walk built in 1890 was in constant use by a 
arge number of people at the season of the year ( M ay  

and June) when Loper made his agreem ent and deed. 
1 was being gradually supplanted by the new walk, 
be new walk was referred to in both the deed and 

agreement. In this condition of affairs, Loper’s 
j^antees were bound not only by w hat they would  
ave discovered on any reasonable inquiry as to the 

nature and extent of the city’s rights, but could actu- 
y see, from the physical conditions existing, that 
ere niUfd necessarily be some provision, in the plan

2o

30

40
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under which both the old and new walks had been and 
were being built, for .keeping the lands oceanward 
practically free from  obstructions ; otherwise neither 
the old nor the new walk would be of any use whatever ] 
as an ocean boardwalk. It had not the appearance 
of an ordinary street. I t  extended for several miles 1 
along the ocean fron t of the central portion of the 1 
city, and was evidently a public thoroughfare of a j 
peculiar kind, constructed and controlled by the city I 

10 for a peculiar purpose. On the landward side it was I 
closely built up, but on the oceanward side it was I 
alm ost entirely unoccupied. There were only two ] 
piers on the whole front. This was evidence and I 
notice, if  any were required, of the use and purpose I 
of these walks, and of their natural requirements for I 
the purposes for which they were built, and that there | 
were probably covenants and restrictions of some I 
nature as to the lands oceanward, sufficient to put a I 
man of ordinary prudence upon inquiry which would I 

20 fu lly  inform  him on the subject. The boardwalk ordi- I 
nance had been introduced on April 13, and was 
passed on M ay 4th.

D efendant now attem pts to separate the lands 1 
leased by it, to the oceanward of the boardwalk, from I 
the other lands over which the walk was constructed. I 
No subsequent conveyance or lease of this portion of I 
their lands by Leper’s grantees could confer upon I 
their successors in title  any greater rights or immuni-
ties than they themselves possessed. They were cer- 

30 tainly chargeable with notice, and could not release 
any portion of their lands from  the legal effect of such 
notice.

D efendant is also bound by the acquiescence of I 
R iddle Com pany and B rady, from  1896 to 1899 (the 
date of the lease to P ark er), in the building of the 1 
new boardwalk by the city and use of it by the public 
as an ocean boardwalk, writh full knowledge of the I 
attending covenants, and also by the recognition of j 
the covenants, by the A uditorium  Pier Company,1D j 

40 building its pier of iron and m aking it 1,000 feet long> I
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thus conforming to the permissive clause in the city’s 
deed, and by the connection of the A uditorium  pier 
with the new boardwalk and use of the same as a 
means of access to the auditorium ; thus enjoying the 
benefits mentioned in the deed as the consideration for 
its execution.

• y .

Riddle Company and B rady had actual notice of 
the city’s deed. Brady him self was one of the signers 
of the same deed signed by Evans, Loper and others, 
offered in evidence; the deed shows that his acknow l-
edgment was taken on the same day that a great 
number of the signers acknowledged it.

V I .

By the deed of A p ril 30, 1896, an easement was 
created in favor of the city, and held by it in trust 
for the public. It was not necessary that the word 
“grant” should appear in this instrum ent in order to 
create an easement. I t  may be «acquired by contract 
where, from the nature of the subject m atter, it is 
evident that the parties intended that privileges de-
signed for the permanent use of the property should 
form an incident of the principal contract.

Jones on Easements, Sec. 104.

Although such agreement m ay be a mere personal 
covenant, which neither runs with the lands nor 
inds the alienee at law, it would be enforced against 

alienee in equity, when he was chargeable with  
notice of the contract.

Brewer v. Marshall, 4 C. E . Green, 537 (5 4 4 ) ,  
and cases cited in the opinion.

n the above case the only reason why it was held 
n° binding was that the agreement in question was
111 restraint o f trade.

(See Jones on Easements, Sec. 1 0 7 ).

10

20

30

40
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Even if the agreement amounted merely to a license, 
being founded upon a valuable consideration it was ir-
revocable, the city having incurred expense under it, 
and there being a m utual agreement to do other acts, 
which were fu lly  perform ed by the city.

Jones on Easements, Sec. 78.

10 VIL
I f  the defendant’s contention that he is not bound 

by the easement deed and the covenants contained 
therein be correct, the whole boardwalk, or any part 
of it, could be rendered alm ost entirely useless at any 
tim e ; certainly so far as any sea view from it is con-
cerned. D efendant contends that the record of the 
easement deed is invalid, and it is therefore not con-
structive notice; also that the existence of the board-
walk is not notice of any covenants affecting lands to 

20 the oceanward. I f  this be so, any owner could now 
sell his lands oceanward of the boardwalk to a bona 
fide purchaser not having actual notice of the ease-
ment deed and its covenants, and such purchaser could 
build any kind of structure at any point on the lands 
so purchased, and thus practically destroy the useful-
ness of the boardwalk. The effect of this would be to 
deprive all the other owners, including the complain-
ant, of the chief element of value in the boardwalk. 
Its value to the property both oceanward and land- 

30 ward of it depends alm ost entirely upon, its attractive-
ness to the persons who resort to it for the purpose of 
viewing the ocean.

V I I I .

Objection is made „upon the ground that the 1890 
walk was not located on the land described in the 
deeds of that date.

This m atter is discussed in the original brief f()I 
40 respondents.
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The respondents claim that unless the deed of 180G 
became effective the provisions of the 1890 deed were 
not and could not he changed by any action of the 
city, and that the covenants and agreements in those 
deeds were and are effective down to the point of 
highwater line as it existed when the bill was filed, 
and not as it existed in 1890.

Each owner charged his lands, not strictly to high- 
water line as it existed in 1890, but to the whole ex-
tent of his title, which would carry it to the point to 10 
which his title or boundary line m ight afterw ards ex-
tend by reason of natural and imperceptible accretion.

There is no reason why the covenants in the 1890  
deeds should be lim ited to the high-water line as it 
then existed. The owner’s boundary line on the 
ocean, and also the boundary of the State’s riparian  
lands, were moving lines, and were both subject to 
changes by natural accretion or reliction. This m at-
ter is discussed, and authorities cited in respondent’s 
original brief, section V I , as to its application to the 20 
27-foot restriction in the deed from  Evans to Loper.
It also applies to this 1890 easement deed.

Not only did the owners bind the upland owned by 
them at that time, hut also the riparian lands after-
ward acquired by any of them, or their grantees with  
notice of these covenants, for the reasons fo llow in g:

In the case of Hoboken v. Pennsylvania R. R., (124  
U- 8., 656), the city, claim ing in the right of the pub-
lic, claimed that streets extending to the form er high 
water line, and which were laid out by Col. Stevens, 30 
, p former owner of the upland, were extended by 

estoppel to the new line established by filling in over 
riparian lands granted by the State to the defendants,
 ̂ o were Stevens’ grantees. The city claimed, not 
a Stevens’ dedication could impose a burden on the 

* a e s Innds, but that when his grantee acquired the 
a o s rights such grantee was estopped from  deny- 

that these streets extended to the new water line. 
e (ourt held that if Stevens had m ade an express 

covenant with the city, that when he acquired the 40
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State ’s title he would continue the streets to the new 
water line, it would bind him and his assigns; but 
that the dedication, to have the same effect, would 
operate only on the principle of estoppel; that if it 
were adm itted that an estoppel would arise from the 
dedication, so that if Stevens’ grantee had acquired 
title from  any other source than the State the lands 
so acquired would have been affected by the estoppel, 
yet the estoppel could not apply to the defendants, as 

10 successors of the State’s title, because the State’s 
grant created an estoppel against an estoppel; for the 
State, as the representative of the public in respect to 
the easements claimed, was superior to the city of Ho-
boken; that the easement would defeat the absolute 
grant of the State, as the representative of the public, 
and the public, by reason of the State’s absolute grant, 
was estopped to deny the estoppel created by its grant, 
and its action bound the local authorities asserting 
the public r ig h t; that the estoppel was a mere con- 

20 elusion of law, and m ight be extinguished by a sub-
sequent law, so far as the public rights were con-
cerned.

It  is apparent, and the opinion practically so 
states, that this decision would not apply to the case 
of individual citizens claim ing under deeds for lots 
on streets made by Stevens or his grantees.

The cases at bar are essentially different from the 
Hoboken case above cited. The right of Atlantic City 
to enforce the restrictions of the 1890 deed as against 

30 the riparian lands arises not only by estoppel but 
from  the express covenants on the parti of the land 
owners. They agreed (E van s case, p. H I)  
neither they nor their heirs nor assigns should erect 
“ on the lands hereby granted or on the ocean side 
thereof any building or structure except as above 
provided, and that this covenant shall attach to an 
run with the lands and premises hereby granted ard 
the lands on the ocean side thereof,” etc.

Even if the public, represented by Atlantic Ci ,> 
40 may be held to be estopped by the State’s absolute
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grant, under the authority of the Hoboken case, Evans  
was not so estopped to set up the estoppel created by 
the 1890 deeds. I f  it be considered that the covenants 
could not as such bind the owners of the upland or 
their grantees, as to riparian lands afterw ard ac-
quired by them, their covenants did operate as an es-
toppel as to such lands. The 1890 deed was a  m utual 
contract between all the owners, containing the pro-
vision above quoted. The extent of the covenant was 
not limited in terms to the lands then owned by them, W  
but its terms applied to all lands oceanward of the 
boardwalk, and m ust have been intended to so apply, 
so far as the signers or their grantees were concerned, 
in order to make it  effective for the purposes for 
which it was designed. The deed shows ( Evans case, 
p. 174), that it was intended by the parties that, there 
should be no buildings on the oceanward side of the 
boardwalk “ to the end that, there shall be an unob-
structed prospect from  the board or plank walk to be 
erected on said lands, oceanward, except such open 20 
pavilions as the city council may upon application  
allow.” It is thus apparent that the covenants were 
intended to extend beyond the confines of the lands 
then owned by the signers. A ll such lands as were 
contemplated will be bound by these covenants, in the 
hands of the signers or their grantees, although there 
was ^ere nn conveyance by warranty. The intention  

the parties governs, w ithout reference to the form  
of words used.

See— 30

Herman on Estoppel,, V o l. 2, Secs. 646, 647.

he deeds were founded upon a consideration, as 
tween themselves, of surrender o f individual rights 

or the common benefit. The plan was fu lly  perform- 
’ and the owners and their grantees accepted the 

eaoits thus conferred, and are bound by these 
cnienants unless those contained in the 1896 deed be- 
 ̂ e substituted and released the form er covenants 
* °Peration of law. The city had no power to release 40
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the public rights unless the 1896 deed did become 
effective. There is nothing in the case to show that 
the owners waived their rights as between themselves 
under the 1890 deed, except from  implication by sub-
stitution of the provisions of the 1896 deed.

I X .

2Q I t  was not necessary that the deed of April 30, 1896, 
should have been signed by every owner at that time, 
in order to be binding upon the ones who did sign. 
The deed does not so provide. No time was fixed 
within which the signatures *of all, or of any particu-
lar number, should be obtained. New signatures 
were and are constantly being obtained. The inten-
tion was that the scheme should be put in practical op-
eration by obtaining signatures of enough owners to 
effect the m ain purpose, and that it should be made as 

20  effective as possible, as soon as this could be done. 
The conduct of the owners should be regarded as 
construing their agreement among themselves and 
with the city. They did not wait until all the signa-
tures were obtained, but the city at once built the 
walk, at great expense, and the owners received the 
benefit o f it and still continue to enjoy it. They 
should not now be heard to make the objection that a 
com paratively few owners have not yet signed the 
deeds. The walk is a practical success, and furnishes 
the facilities which the owners who signed were desir-
ous of obtaining.

C O U L T , H O W E L L  & T E N  EYCK, 
Counsel for Charles Evans.

H A R R Y  W O O T T O N ,
Counsel for Atlantic City.

B . C. G O D F R E Y ,
Of Counsel with Respondents.

40



f n w i j  ffim w t o f  éttm a n d  ^ p p e a ljs .
Between

The Ci t y  o f  A t l a n t i c  Ci t y , 
Complainant-Respondent,

AND

Ne w  A u d i t o r i u m  P i e r  C o m -
p a n y ,

Defendant-Appellant.

B R IE F  F O R  A P P E L L A N T .

The subject of controversy in this suit is a certain  
clause contained in a written agreem ent made be-
tween the City of A tlantic City and the defendant’s 
predecessor in interest, about the 9th day of M ay, 
1896. The question involved is its effect as binding 
or not on this defendant.

The clause is as follow s:

“ And the said parties of the first part, for 
themselves, their heirs, executors, adm inis-
trators and assigns, do hereby covenant, 
promise and agree to and with the said party 
of the second part, its successors and assigns, 
that they and each of them , the said parties 
of the first part, their heirs, executors,.admin-
istrators and assigns, shall not and will not 
put or erect or allow to he placed or erected on 
the lands hereby granted or on the ocean side
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thereof any building or structure, except as 
provided by ordinance, and the party of the 
second part hereby covenants and agrees that 
it will not place or erect or allow to be placed 
or erected any buildings or structure of any 
kind or description on the lands above de-
scribed except as above provided and that 
these covenants shall attach to and run with 
the lands arid premises hereby granted and 
the lands on the ocean side thereof so long as 
the same shall be used for the purpose of a 
street, and a public steel, board or plank 
w alk, and that the same may be enforced 
or its breach or non-observance may be re 
strained or enjoined at any time by the said 
party of the second part, its successors or 
assigns ’’ Case, p. 20).

The entire agreement is printed in the record 
(Case, pp. 15-236, E xhibit I).

The instrum ent bears date April 30, 1896 (Case, p. 
15, l. 31), and purports to have been acknowledged 
by Richard F. Loper, defendant’s predecessor in in-
terest, on the 9th day of M ay, 1896 (Case, p. 23, l. 
35). The evidence shows that it cannot have been 
executed earlier than the 9th of M ay, 1896 (Case,p, 
107, l. 34; supra, p. 13).

Richard F. Loper, by w hom  as owner of the prop-
erty affected the agreem ent was executed, held 
title to a portion of the premises under a deed from 
one Charles Evans, dated July 22 , 1895, w h ich  con-
veyed so much thereof as lay above and was bounded 
on the ocean side by the high-water mark of that 
year,

“ Subject a lso .to  the easement or right of 
w ay over sixty  feet of the above described 
land granted by the said Charles Evans and 
wife to the City of Atlantic City, by inden-
ture dated January 2, 1890 ” (Case, p.
l. 20, et seq.).

On A ugu st 29, 1895, Loper procured from the 
Riparian Com m ission of the State of New Jersey a 
deed of. the interest of the State in and to all the
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lands below high-water line, adjoining the parcel 
above conveyed (Case, p. 148, l. 16, et seq.).

The agreement of 1896, so far as it provided for a 
relocation of the boardw alk, affected only that por-
tion of the property of Loper which he took by 
deed from Evans, upon w hich property the new  
boardwalk was to be erected. So far as the agree-
ment purported to restrict the use of land ocean- 
ward of the boardwalk, it affected all the land, title, 
to which was vested in Loper at the time he signed 
the agreement.

On May 4, 1896, and before signing the above 
agreement, Loper entered into a contract for the 
sale of the property claimed to be affected by the 
said agreement, to one W illia m  Riddle, under whom  
defendant claims, and $1,000 was paid at the time  
under said contract (Case, pp. 101, 104).

In consummation of said contract, on June 6, 
1896, two deeds were executed by Loper and wife to 
Mary A. Riddle Co. and Joseph A . Brady.

The former of these deeds conveyed the portion of 
the Loper parcel covered by the deed of Evans,

“  Under and subject also to the easement or 
right of way of the City of A tlantic City over 
the portion of said property granted to said 
City of Atlantic City for the boardwalk as 
granted by Charles Evans and wife by in -
denture dated January, 2, 1890 ’ ’ (Case, p. 144, 
h 20, et seq.).

The latter of these deeds conveyed the portion of 
the Loper parcel covered by the deed of the Riparian  
commission, and contains no mention of any re-
strictive covenant or other burden upon the land 
(Cas e,p. 147)_

Although the boardwalk agreem ent of 1896 is 
ated April 30, it was not until May 4, 1896, that 
e City Council of A tlantic City passed the ordi- 

uance fixing the site of the boardwalk as described 
y  8â  a8reement. This ordinance was approved on 
May 6, 1896 (Case, p. 24, Exhibit I I . ;  p. 30).
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A s early as April, 1896, the City had entered upon 
the Loper parcel and had begun thereon the erection 
of the steel structure to support the boardwalk. 
This substructure was substantially completed on 
the 29th day of April, 1896, and before the ordinance 
above mentioned w as passed (Case, p. 46, l. 5).

By the term s of the agreem ent of 1896, it was pro-
vided that the C ity ’s acceptance thereof should be 
evidenced by a resolution or ordinance passed by its 
Council for that purpose, and that the agreement 
should become binding after such acceptance and 
recording by the City (Case, p. 21, l. 8).

On June 8 ,18 9 6 , the City Council passed the reso-
lution accepting and ratifying the agreement. This 
ordinance was approved on June 10, 1896 (Case,p. 
44, l. 22).

On June 10, 1896, the deeds of Loper to Mary A. 
Riddle Co. and Brady were recorded (Case, pp. 143, 
147).

On June 16, 1896, the agreement signed by Loper 
was placed on record by the City7 (Case, p. 24).

For convenience of reference, the various dates 
above mentioned are tabulated as follows:

Rid d l e ’s  Ti t l e . 
1896.

M ay 4.
Contract of purchase.

Ci t y ’s Cl aim.
1896.

April 29.
Boardwalk in process 

of construction.
April 30.

Date of Boardwalk 
Agreement.

May 4.
Ordinance relocating 

Boardwalk passed.
May 6.

Ordinance approved.
May 9.

Boardwalk Agreement 
of 1896 executed by 

Loper.
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June 6.
Deeds from Loper to 

Riddle Co. and Brady e x -
ecuted and delivered.

June 10.
Deeds from Loper to 

Riddle Co. and Brady 
recorded.

June 8.
Ordinance accepting 

Boardwalk Agreem ent 
passed.

June 10.
Ordinance accepting 

Boardwalk Agreem ent 
approved.

June 16.
Boardwalk Agreem ent 

recorded.

P O IN T S .

The B o a r d w a lk  A g r e e m e n t  o f  18 9 6  
is in su ffic ien t in  i t s e l f  to  o p e r a t e  a s  
contended b y  t h e  c o m p la in a n t .  T h e  
re str ic tio n  s o u g h t  to  b e  im p o s e d  o n  
the b e a ch  f r o n t  i s  a  n u l l i t y .

F IR S T .

The a g r e e m e n t  o f  18 9 6  i s  in s u f -
ficient to  c o n v e y  a n  i n t e r e s t  in  t h e  
lands in  q u e s t io n  to  t h e  c o m p la in a n t  
herein.

!• The operative words of the instrum ent are not 
such as will pass an estate in land. The words are

“  It shall and may he lawful for the party 
of the second part * *  *  to pass and re-
pass, to use, occupy and enjoy so long as the
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same shall he used for the purpose of a street 
and a public steel board or plank walk” 
(Case, p. 17, l. 22, et seq.).

A n  absence of operative words has often been 
held to be fatal to the intent, although clearly evi-
denced, to convey an estate in lands, notwithstand-
ing the deed was otherwise form ally complete.

W e b b  v. Mullins, 78 A la ., 111.
Johnson v. Bantock, 38 111., 112.
M cK inney v. Settles, 81 Mo., 541.

2. The instrum ent begins “  this agreement” 
(Case, p. 15), and thereby itself negatives the con-
tention that it was intended to operate as a grant of 
lands.

8. It provides that under certain conditions and 
upon the request of the contracting beach owners, 
the walk m ay be removed at any time and recon-
structed on another site (Case, p. 20). This provi-
sion is utterly inconsistent w ith a grant in land. 
A n  interest in real estate the corpus of which may 
be shifted at the will of another cannot be con-
strued as a grant.

The most that this instrum ent can be construed 
to confer is a license in the boardwalk strip, a mere 
personal privilege, which involves no interest in the 
lands affected.

W isem an  v. Lucksinger, 84 N. Y., 31.
K ronkhite v. Kronkhite, 94 Id., 323.

SECON D .

T h e  a g r e e m e n t  o f  1898 is insuffi-
c ie n t  to  c r e a t e  a n  e a s e m e n t.

1. W h a t  has been heretofore said regarding the 
insufficiency of the instrum ent to create an estate in 
lands is directly applicable here, for without t e
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words necessary to create such an estate there can  
be no easement. It is to be observed that this is a 
case where the same instrum ent that creates the 
easement claimed, creates also the estate, if any, 
that is vested in the party claim ing the easem ent.

“ A  claim for an easem ent m ust be founded  
on prescription or a grant by deed, for it is a 
permanent interest in another’s land.”

W olfe  v. Frost, 4 Sandf. Ch. (N . Y .) , 72 
(91).

2. There can be no easem ent to restrict the use of 
ml property unless it be for the benefit of an estate 
inlands, to the enjoym ent of which the easement is 
appurtenant. But since the instrum ent under which  
the City claims created no estate, it can have given  
rise to no easement.

“ The essential qualities of easements are 
these: * * *. There m ust be tw o distinct 
tenements, the dom inant to which the right 
belongs and the servient upon which the obli-
gation rests.”

W o lfe  v. Frost, 4 Sandf. Ch. (N. Y .) , 72 
(89).

Pierce v. Keator, 70 N . Y . ,  419 (421). 
W ashburn on Easem ents and Servi-

tudes, 4th E d .,p .  3.

“ It is hardly necessary after the above de-
finitions to add that the existence of tw o dis 
tinct and separate estates or tenem ents is im -
plied in the existence of an easem ent.” 

W ashburn, p. 8.

“ These being interests in land, can only be 
acquired by grant, and ordinarily by deed, or 
what is deemed to be equivalent thereto.”

Id., p. 18.

A license, therefore, “ to use, occupy and e n jo y ” 
le boardwalk strip, if such was conferred by the 

agreement of 1896, involving no interest or estate in
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lands, cannot support an easement in adjoining 
property for its benefit, in the nature of a restriction 
such as is claimed to be imposed by the agreement 
of 1896.

W h ile  it is true that a covenant may create an 
easement constituting a burden that runs with the 
land, the courts enforce such covenants only in 
cases when they are imposed for the advantage of 
other neighboring lands of the covenantee. In a 
word there m ust be a servient and dominant tene-
m ent, a fact which bring covenants enforceable 
against the lands into close analogy with true ease-
ments.

Brewer v. Marshall, 18 N. J. Eq., 331; 
cases cited.

The covenantee here having no possible interest in 
the lands, a court of equity will not enforce this 
covenant against the defendant, especially since 
their lessors and predecessors in interest were bona  

fide purchasers for value.

T H IR D .

I f  th e  r e s t r ic t iv e  c la u s e  in the agree-
m e n t o f  1896 b e  c o n s tr u e d  to be a cov-
e n a n t, n e v e r t h e le s s  it  is  n o t one which 
b in d s th e  d e fe n d a n t.

There is no privity either of estate or contract be-
tween the defendant and complainant. 
plainant having no estate in the lands affected J 
the agreem ent of 1896, there can, of course, be no 
privity of estate between the parties to the ac ion. 
There is no privity of contract, because the de en 
ant was not party to the contract.

Bouvier’s Law  D iet., tit., Privity.
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Where there is no privity of estate between the 
covenantor and the covenantee or their assigns, the 
covenant does not run with the lands to bind the 
purchaser thereof, but is a purely personal one, en-
forceable only against the covenantor.

Spencer’s Case, 5 Ooke, 10; I. S m ith ’s 
L. C.

Savage v. Mason, 3 Cush., 500.
Kettle River R. Co. v. Eastern R y. Co., 

41 M inn., 461 (471).

“  It is not sufficient that the covenant is 
concerning land, but to m ake it run with the  
land there m ust be a privity of estate between  
the covenanting parties, and the covenant 
must have relation to an interest created or 
conveyed.”

8 A m . &  Eng. Encyc. of L aw , 2nd Ed., 
p. 147.

“  To charge land with the burthen of a cov-
enant there m ust be some privity of estate be-
tween the covenantee and the assignee of the 
lands so burthened, or he will not be charged 
with the covenant. This was so laid down by  
the Court in delivering their opinion in Bally 
v. Wells, 3 W ilson , 29: ‘ There must be always 
a privity between the plaintiff and defendant 
to make the defendant liable to an article of 
covenant. ’ The reasoning of Lord Brougham  
in Keppell v. Bailey, in 2 M ylne &  K ., 517, is 
founded upon and illustrates this principle; 
The decision of the Supreme Court of Massa- 
chussetts in Hurd v. Curtis, 19 Pick., 462, is 
expressly placed upon the ground that there 
is no privity of estate between the plaintiff 
and defendant. The covenant was between  
the owners of mills on the same stream as to 
the use of the water in their respective m ills; 
it was drawn to bind their assigns. The de-
fendant was assignee of the mill of one of the 
covenantors. It  was held that he was not 
bound, as there was no privity of estate be-
tween him and plaintiff. See also P lym outh  
v. Carver, 16 Pick ., 183.”

Brewer v. M arshall, 18 N. J. E q ., 337 
(343).
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,c In order to m ake a covenant run with 
the land of the covenantor and bind his heirs 
and assigns, the covenantee must, according to 
all authorities, have such an interest. in that 
land as to amount to a privity of estate be-
tween the parties to the covenant. * * * 
A n  interest in the nature of an easement in 
the land which the covenant purports to bind, 
whether already existing or created by the 
very deed which contains the covenant, con 
stitutes a sufficient privity of estate to make 
the burden of a covenant to do certain acts 
upon that land for the support and protection 
of that interest and the beneficial use and en-
joym en t of the land granted, run with the 
land charged.”

Bronson v. Coffin, 108 Mass., 175 (180).

It will be noted that there m ust be in the covenan-
tee, an estate in the lands to he hound, which we 
contend is lacking here.

F O U R T H .

T h e  a g r e e m e n t  o f  18 9 6  i s  insufficient 
to  c r e a t e  a  l i c e n s e  in  t h e  premises 
s o u g h t  to  b e  r e s t r i c t e d .

A  license is a privilege to do some act upon the 
lands of another without possessing any estate 
therein.

Jones on Easem ent, § 63.

Only in so far as the instrum ent therefore seeks 
to confer the right to m aintain a boardwalk can it 
be regarded as a license. The restriction upon the 
.use of the adjoining property, involving n o  positive 
privilege or right to do an act, is in no sense « 
license. It cannot, therefore, be supported by the 
argum ent that the license conferred by the agree-
m ent became irrevocable upon the building of the
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walk by the City. This m ay be true as to the rights 
conferred in the boardwalk strip, in which the de 
fendant is not interested and with which it has 
nothing to do. But whatever rights were thus ac-
quired by the acts of the City, they m ust be con-
fined to the lands actually occupied, since it is only  
to these that the license extended.

The e q u it ie s  o f  t h e  d e f e n d a n t  a r e  
su p erio r to  a n y  r i g h t s  w h ic h  t h e  c i t y  
could h a v e  a c q u i r e d  u n d e r  t h e  B o a r d -
w alk A g r e e m e n t  o f  18 9 6 .

F I F T H .

B y  th e  a g r e e m e n t  o f  M a y  4, 18 9 6 , 
the e q u ita b le  t i t l e  to  t h e  p r o p e r t y  
vested in  R id d le ,  a n d  L o p e r  b e c a m e  
in e q u ity  a  t r u s t e e .

It has long been held in this State that the vendor 
of an estate is from the tim e of his contract a trustee 
for the purchaser.

Hoagland v. Latourette, 1 Gr. Ch., 
254- 256.

The question is discussed in Toothe v. Bryce, 5 
Dick. Ch., 589 (609), where the rule is laid down  
lhat the complainant is clearly entitled to have the 
premises in the condition in which they were at the 
time he made the contract. H is right to them  
vested at that date. The fam iliar rule in equity is, 
that from that time on, the premises in question 
belonged to the complainant, subject to the lien of 
the purchase price, and that the purchase price be-
longed to the defendant.
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In equity, upon an agreem ent for the sale of 
lands, the contract is regarded for most purposes as 
if specifically executed. The vendor is the trustee 
of the legal estate for the vendee. Before the con-
tract is executed by conveyance, the lands are de-
visable by the vendee and descendible to his heirs 
as real estate.

H ough w out et at. v. Murphy, 1C. E.
G ., 541 (546).

The contract itself determines the rights and 
obligations of the parties inter sese, and is regarded 
as if it had been specifically executed.

Jacobus v. M utual Life, 12 C. E. 0., 
604 (609).

In Young v. Young, 18 Stew ., 26 (40), it is said 
that the purchaser with notice, or one who has given 
no value for the land, has no e q u ity  against him 
who in good faith contracts with the grantor, and 
gives value on the faith of that contract.

This case applies particularly to the case at bar, 
because there is no evidence of any consideration to 
Loper for any grant of an easement in the lands 
oceanward from  the boardwalk.

In Jones on Easements, Sec. 81, it is said, one who 
ow ns an estate less than fee, such as an equitable 
estate or an estate for years, cannot, of course, 
grant a permanent easem ent, but only an easement 
to continue during the continuance of his estate.

It is a fundam ental rule of equity jurisprudence 
that under an agreem ent for the sale of land the 
purchaser becomes the owner of the land and the 
vendor becomes the owner of the purchase money. 
The contract creates a trust. By force of it the 
vendor becomes trustee of the legal estate for t e 
vendee and the vendee becomes trustee of the pu 
chase m oney for the vendor.

Schm idt v. Opie, 6 Stew. Eq., 138 (l^j-
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Under these cases, it is clear that Mr. Loper could 
not create any right in the land outside of the board-
walk which is good as against Riddle or the defend-
ant’s lessors.

S IX T H .

The c o m p la in a n t  a c q u i r e d  n o  i n t e r -
est in th e  p r o p e r t y  t i l l  a f t e r  M a y  4, 
1896.

1. I t  was not until the evening of M ay 4, 1896, 
that th e  City Council of Atlantic City passed the 
ord inance relocating the boardwalk upon the site de-
scribed i n  the agreement of 1896. Nor was this 
ord inance  approved until two days later (Case, pp. 
24-BO).

A t th e  t im e ,  therefore, when Riddle succeeded to 
the r ig h t s  of Loper, the City had not even deter-
mined to  t a k e  the steps necessary to acquire by con-
d e m n a tio n  or otherwise the site upon which the 
b o a rd w a lk  structure was to be built.

2. Moreover, it was not until May 9th, or there-
after, that Loper signed the agreem ent with the 
City out of which the controversy has arisen.

t o r  th e  purposes of this argum ent, the tim e may  
b e ta k e n  as fixed by the opinion of Vice-Chancellor 
C rey. Referring thereto, he says:

“ Loper signed the deed on M ay 9th, 1896.’ ’ He 
must be presumed, therefore, to have found as a fact 
hat on this date the instrum ent was executed by 
°l>er, and there is ample evidence to show that it 

could not have been signed earlier.
The agreement purports to have been acknow l-

edged on May 9, 1896. The testimony of Judge  
ndicott supports the inference that the signatures 

Were secured between May 6, 1896, when the or-
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dinance was approved, and M ay 9, 1896, when the 
instrum ent purports to have been acknowledged 
(Case, pp. TO, Tl).

But the clear testim ony of Mr. Loper is that he 
did not sign it until after M ay 9, 1896 (Case, pp 
10T, 108).

Moreover, Judge Endicott testified that he believes 
that the signature of Loper was obtained in Atlan-
tic City, where the agreem ent purports to have 
been acknowledged (Case, p. TO).

But Loper testified that he was not in Atlantic 
City after the date of the agreement until May 30, 
1896 (Case, p. 108).

In considering the evidence given by Judge Endi-
cott, little weight if any should be given to the pre-
sum ption of regularity of the acknowledgment, for 
the reason that in one instance a similar boardwalk 
agreem ent dated May 20th, 1896, signed by the 
Children’s Sea Shore House, & c., purports to be ac-
knowledged before Judge Endicott on the 30th day 
of April, 1896. A gain a similar boardwalk agree-
ment, made by J. B. Thompson et al., dated March 
1, 1898, seems to have been acknowledged before 
Judge Endicott March 1, 1896. And agaiu, a simi-
lar boardwalk agreem ent made by the Provident 
Life and Trust Com pany dated April 6th, 1896, was j 
acknowledged before Judge Endicott April 7th, j 
1898 (Case, pp. T6, TT; Exhibits C -8 , C-10, ¡0-11).

It is an unquestionable fact that J u d g e  Endicott 

started early in April, 1896, with a lot of the printed 

form s for these boardw alk agreements a n d  obtained 

signatures by the property owners from t im e  to time 

covering a period of tw o years (see list o f exhibits, 

Case, pp., T6, TT), and did not trouble h im self to 

change the dates in any of the forms. When con- j 
fronted w ith these agreem ents and their inconsist- j 
ent dates of execution, acknowledgment a n d  record, 

he says that he cannot recall just when o r how  the 

agreem ents were executed or acknowledged.
A s further evidence of the manner in whic 

these agreem ents were executed and the acknowl*
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edgments taken, there is abundant evidence that 
Mrs. Loper never acknowledged the signature of her 
husband as her attorney in fact. Judge Endicott 
says he has no recollection o f having taken Mrs. 
Lopers acknowledgment, but presumes he m ust 
have done so, since her nam e appears as having a c -
knowledged the execution of the agreement. But 
it is in in evidence that Mrs. Loper was not in A t -
lantic City in 1896, prior to M ay 30 (Case, p. 108).

S E V E N T H .

There w a s  n o t h in g 1 in  t h e  f a c t s  a s  
they e x is te d  o n  M a y  4 , 1 8 9 6 ,  to  c h a r g e  
the d e fe n d a n t 's  l e s s o r s  w i t h  n o t ic e  o f  
any r ig h t s  o f  t h e  C i t y  to  t h e  la n d s  in  
con troversy .

possession of the boardwalk strip and 
their erection of a board walk structure on the prem-
ises in controversy— begun in April, 1896, and sub- 

! stantially constructed by May 4, 1896— could not be 
| notice to the defendant’s lessor on that date of any  

that ° n<̂  ^ ° Se w ^ich the City had acquired at

The question of notice to Riddle is to be deter- 
med by the information which he would have ob- 

amedhad he made inquiry on M ay 4, 1896. Had

ho m° st dili£ ent sea™h for information,
boon ° U d ? aVe f ° Und that no ordinance had yet 
walkPaT \ , aUth0rizing the relocation o f the board- 
hnri v! and that no conserit to the building thereof 

sion IT" by his grantor’ L o Per. The posses- 
Purpanri 1 y Was P °ssessi°n  of a  trespasser
norio'hf S,ai^ e’ and conveyed, therefore, notice of 
0 ngnts whatever
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E IG H T H .

T h e  a g r e e m e n t  o f  A p r i l  30 , 1896, did 
n o t , b y  i t s  m e r e  e x e c u t io n ,  v e st any 
r i g h t s  in  t h e  C i t y .

B y the term s of the agreement, it was to be-
come operative between the parties only when the 
C ity

“ by resolution or ordinance passed by its 
council for that purpose shall accept this con-
veyance and cause the same to be recorded” 
(Case, p. 2 1 , l. 6, et seq.).

It seems to be the position of Vice-Chancellor 
G rey that the possession of the City after May 9, 
1 8 9 6 , and its persistence in the work of erecting a 
boardwalk thereon was a sufficient ratification and 
acceptance of the agreement.

This position is, however, untenable. The agree-
ment o f  April 8 0 , 1 8 9 6 , provided the manner in 
which it should be accepted by the City of Atlantic 
City, to w it, by resolution or ordinance of council. 
It could not be held that the offer was accepted 
until it was accepted in the terms of the agreement 
itself, certainly not as to an innocent third party 
whose rights are to be precluded by that acceptance. 
Moreover, the subsequent acceptance by the City o 
the agreem ent in the manner provided by t 
agreem ent, to wit, by resolution of council, is a 
sufficient answer to any claim on the part o 
C ity that it accepted the agreement at an ear ie 
date by entering upon the land and constructing i 
boardwalk.

This is not the case of a conveyance which J 
be accepted by user, but a mere agreement, conve  ̂
ing.no interest in land, and as to which theru®^ 
acceptance of a contract is operative, that i m̂ .g 
be in accordance w ith the tenor of the ofifei, 1D 
case by resolution of council.
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Moreover, the boardwalk ordinance of M ay 4, 
1896 (Case, p. 24), conferred no authority upon any  
representative or pretended representative of the 
city to proceed in the m anner adopted in the agree-
ment in evidence. It did instruct the city solicitor 
to proceed by condemnation (Case, p. 26, Sec. 3). 
This was in accordance w ith the law (Law s of 1889, 
p. 206; L. 1890, p. 159; L . 1896, p. 18).

In procuring the signatures of the property owners 
to the agreement he acted as a mere volunteer. The  
instruments were nothing more than offers on the 
part of the property owners, in no way binding 
upon the city, nor am ounting in any sense to con-
tracts until accepted. I f  capable of acceptance at 
all, they could be accepted or the acts of the city  
solicitor ratified only by com petent authority con-
sciously exercised to that end, and if this was done 
at all it was done by the ordinance of June 8, 1896, 
which was two days after title vested in the defend-
ant’s lessor.

Raritan W a te r  Power Co. v. V eghte, 
21 N. J. E q ., 463.

The elements of offer and acceptance and capacity 
of parties to make a contract were lacking at the 
time of signing the agreement of 1896.

There was no valid offer or acceptance on the part 
of the city, as there was no person authorized to 
make an offer for the city which, if accepted, would  
bind it; nor was any person authorized to accept, 
and thereby to bind the city, for the reason that 
there was no power vested in any one to dispense 
with condemnation proceedings. The pretended 
agreement of 1896 was therefore of no effect, since 
the ordinance and the law which it followed e x -
pressly directed that the property be acquired by  
condemnation proceedings.

For the like reasons, the city’s occupation of the 
boardwalk strip cannot be construed as an accept-
ance. This occupation was in the beginning w rong-
ful and without authority, either from  the property
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owners or from a competent organ of the municipal 
governm ent. The passing of the ordinance of May 
4, 1896, cannot change the character of the occupa-
tion for the purpose of affecting the rights of inno-
cent third parties, nor is the city now in a position 
to claim that an occupation which began without a 
shadow of right, without authority from the city 
itself, and before the consent of the property owners 
had been obtained by the agreement of 1896, became 
by the signing of such agreem ent,— one which the 
city solicitor had no authority to procure—an oc-
cupation under that agreement, for the purpose of 
ratifying and accepting the same.

Vice-Chancellor Grey in his opinion (18 Dick., 
669) says:

“ The clause in the City’s deed regarding 
acceptance by resolution did not refer to the 
time when that deed should operate as a con-
veyance of the new site for the easement de-
scribed. The provision regarding acceptance 
of the deed by resolution, & c., is made sim-
ply to fix the date when the site of the old 
boardwalk should be discharged from that 
easement and be returned to the possession of 
the grantors.”

Such a construction of this clause would read an 
entirely different intention into the agreement from 
that which is to be gathered from its terms. If the 
Vice-Chancellor is corrct the property owners might 
be charged with two contemporaneous rights of way, 
with all the burdens connected with each. This was 
never the intention of the parties. If this were the 
m eaning o f the instrum ent, the city would have but 
to refrain from passing the required ordinance ac-
cepting the new site to prolong indefinitely its 
possession of and its right in the old strip, while 
still being in rightful possession and enjoyment of 
the new. The agreem ent of 1896 is called a reloca-
tion agreement not only by its own terms, but by 
the Vice-Chancellor and by counsel for complainant, 
i. e., an agreem ent for the relocation of the old
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boardwalk of 1890, and such relocation could not 
be construed to become in any way effective until 
the old location had been abandoned. This is in 
accordance with the language of the ordinance 
which is entitled “  A n ordinance to relocate,” etc. 
(Case, p. 24). In  other words, the term relo-
cation precludes the possibility o f there exist-
ing at one and the same tim e tw o locations for 
boardwalks, both in the rightful possession of 
the city, and both burdened with an easement 
which could be removed only by its voluntary act.

Indeed, the contention o f the Vice-Chancellor 
would involve holding the agreem ent operative to 
impose an easement upon the new site, but inopera-
tive to release that upon the old. But this, upon 
the authority of the learned Vice-Chancellor him self, 
is an unjustifiable construction of the instrum ent. 
It cannot operate for the one purpose at one tim e  
and for another purpose at another and different 
time. In another portion of that opinion he says:

“ The deed of April 30, 1896, cannot be 
deemed to have been operative to release the 
previously charged easem ent from  the old 
site, but inoperative to impose the sam e ease-
ment in the new s ite ” (18 D ick., 662).

N IN T H .

The e q u it ie s  o f  R i d d l e  u n d e r  t h e  
agreem en t o f  M a y  4, 18 9 6 , w e r e  n o t  
cut off o r  i m p a i r e d  b y  t h e  s u b s e q u e n t  
&cts o f th e  c i t y .

It was not until June 8, 1896, that the ordinance 
accepting the board walk agreem ent was passed in 
council, and not until June 10th that it was a p -
proved (Case, p. 44).



Six days later, on June 16, 1896, the agreement 
w as recorded, and thereby the rights o f the city, 
w hatever they were, in the boardwalk strip were 
perfected. Thus, for the first time, the possession 
of the city ceased to be that of a trespasser and be-
cam e rightful, and thus for the first tim e the de-
fendan t’s lessor became affected with notice of the 
city ’s rights.

In other words, we m aintain that the possession 
of the city, w rongful at the beginning, continued to 
be w rongful until it had accepted the agreement 
and recorded the same, and that such possession be-
fore the acceptance and record of the instrument 
was not notice of any rights which the city might 
have or claim.

The doctrine that possession is notice of the rights 
of the party in possession is qualified. The posses-
sion m ust be such as would cause a reasonably 
prudent man to assum e that the possession might 
be a rightful one. The possession must be incon-
sistent w ith the title of the record owner.

Brow n v. V olkening, 61 N. Y ., 76(82).

But in the present case, the city came upon the 
property as a trespasser w ithout shadow of right. 
It came upon the property and began the erection 
of its structure, before that erection had been au-
thorized by its own governing council. The reloca-
tion of the boardwalk was proposed and there had 
been more or less talk of the property owners con-
senting to the change of location, but from the fact 
of the city’s possession, an inference that it hado - 
tained such consent should scarcely be held to fo- 
low. It is in evidence that as to some of the prop-
erty occupied by the boardwalk, and over whic 
the w alk had been completed, the city had not, up 
to the time of trial, obtained any consent bu 
was a mere trespasser or licensee thereon (Case, p- 
71, 1 30, et seq.\ f

Moreover, it appears that as to the agreeme 
1890, many of the beach front owners refused to sign»
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but the walk was, nevertheless, built upon their 
properties (Case, p. 45).

The most, therefore, that a reasonably prudent 
man could assume from the facts, would be that the 
city was going ahead to build a walk w ithout right, 
trusting to subsequent proceedings for the acquisi-
tion of title, either by consent or by condem nation.

T E N T H .

A ssu m in g1 t h a t  t h e  p o s s e s s io n  o f  t h e  
City b e tw e e n  M a y  9 a n d  J u n e  6, 18 9 6 , 
was n o tic e  o f  a n y t h i n g ,  i t  w a s  n o t  
notice o f  t h e  r e s t r i c t i o n  c o n t a in e d  in  
the a g r e e m e n t  o f  18 9 6 .

The only property in possession of the city was 
that on which the boardwalk was in process of con-
struction. The existence of this boardwalk was 
undeniably constructive notice to the purchaser of 
the city’s claim to rights in the property actually 
occupied, but can in no w ay be said to affect the 
purchaser with notice of any restrictions on the 
abutting lands not in the possession of the city. 
The authorities are unam ious upon this point, that 
for possession to operate as constructive notice 
such possession m ust be an actual, open and visible 
occupation, and not equivocal, occasional, construc-
tive or for a particular purpose.

Holm es v. Stout, 10 N . J. Eq., 419 
(421).

Coleman v. Barklew, 27 N . J. Law , 
357 (359)

Rankin v. Coar, 46 N. J. E q ., 566 
(572).

Hodge v. A m erm an , 40 Id., 99.

“ The character of a possession which is 
sufficient to put a person upon inquiry, and
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which will be equivalent to actual notice of 
rights or equities in persons other than those 
who have a title upon record, is very well 
established by an unbroken current of author-
ity. The possession and occupation must be 
actual, open and visible; it must not be equi-
vocal, occasional, or for a special or tempo-
rary purpose; neither m ust it be consistent 
with the title of the apparent owner by the 
record.”

Brow n v. Volkening, 64 N. Y., 76 (82)'

The only proof of notice of the restriction on the 
beach front property is an alleged constructive 
notice from the fact that the city was engaged in the 
active work of building the boardwalk upon an ad 
jacent parcel prior to the date of the deeds to defend-
ant’s lessors.

The mere building of the boardwalk is not notice 
of any agreem ent as to the lands outside of the 
boardwalk.

R. R. Co. v. Bosworth, 2 L. R. A., 
199.

W e  m ake no question of the city ’s right to main-
tain the boardwalk upon the sixty  foot strip. Hav-
ing no title to or interest in any part of the land in-
cluded in the boardw alk strip, the defendant is not 
concerned in the city’s use thereof. But there is 
nothing in the boardw alk itself which would give to 
the defendant’s lessors notice that there was any 
covenant as to the lands outside.

W e  contend that possession of property for the 
purposes of a boardwalk does not carry any othei 
notice than that the property so occupied was to e 
used as such walks are com m only used. Whethet 
this possession was by license, covenant or convey 
ance of a fee is im m aterial. There is nothing in e 
nature of a boardwalk which carries with it any no 
tice or expectancy of use except for the purposes o 
a walk, nor any intim ation of burdens by way 0 
unapparent easements imposed upon the adjoinw 

property.
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Moreover, constructive notice- of easements 
affecting property acquired bona fide, and for value, 
is confined to apparent easements.

Where there is no visible sign of the existence of 
an easement, and nothing apparent in the use or 
possession by the owner of the easement to charge 
the purchaser with notice, and no suggestion in the  
record title upon the subject, as is the case here, the 
purchaser who takes w ithout notice of the easement 
takes free from its burdens.

Taylor v. Millard, 118 N. Y .,  244 (251).
Snell v. Levitt, 110 N. Y . ,  595 (604).

E L E V E N T H .

The e x e c u t io n  a n d  d e l i v e r y  o f  t h e  
deeds to  R id d le  C o. a n d  B r a d y  c u t  o ff  
any u n a p p a r e n t  r i g h t s  w h i c h  t h e  
city m a y  c la im  u n d e r  t h e  a g r e e m e n t  
of 1896.

On June 6, 1896, Loper, in accordance with the 
contract of May 4, 1896, executed and delivered 
the deeds of the property which he had previously  
contracted to convey. A t this date, no move to-
ward acceptance of the boardw alk agreem ent on the 
part of the city had been made. That agreem ent 
had never had an inception as a binding contract. 
There could be no possession under it, and possession 
of the city was therefore notice of nothing {ante, 
P• 15).

Such being the condition at the time when the 
deeds were executed and delivered, under the record- 
lng acts then in force the grantees had fifteen days 
within which to record their conveyances. H aving  
hoen recorded on June 10 , 1896, within these fifteen
ays> they became effective for all purposes as if 

rocoided upon the date of their execution, and
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c u to ff  the rights sought to be acquired by the city 
subsequent to June 6, 1896^ by the adoption of the 
ordinance and the recording of the agreement of 
1896 (G. S., p. 865, Secs. 70, 71).

T W E L F T H .

T h e r e  w a s  n o t h in g  in  t h e  d e e d s  from 
L o p e r  to  t h e  d e f e n d a n t ’s  le sso rs  to 
c h a r g e  t h e m  w i t h  n o t ic e  o f  the re-
s t r i c t i o n s  s o u g h t  t o  b e  e n fo r c e d .

The deed from  Loper to the defendant’s lessors 
conveying the upland portion of the parcel in ques-
tion, that derived from  Evans, recites that it was 
taken subject to a deed made by Charles Evans to 
Atlantic City, bearing date January 2, 1890 (Case,p. 
144). The tracing map shows

(1.) That when Evans made the deed of 1890 he 
did not own the strip described therein.

(2.) That the boardwalk of 1890 was not con-
structed across the land described in that 
deed.

( 3 .)  That deed by its ow n terms provided that 
the right thereby given was only the 
right to use the strip therein described for 
a public board or plank walk,

“  and when the party of the second pad 
shall cease or neglect to use the same tor 
purpose, it shall revert absolutely and wit o 
any condition as qualified to the granto 
(Case, p. 152, l. 28).

There was then no right whatever in the ci y 
under the deed of 1890, and when defendant’s lessor® 
took their title from  Loper, the city had no rig 
under that deed.
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Moreover, this deed from Loper conveyed no por-
tion of the land which it is sought to charge with 
the easement in favor of the city. These lands, 
being the portion of the Loper tract below the high 
water line of 1895, derived by Loper from the Ripa-
rian Commission, were conveyed by another and 
distinct deed with warranty, and without mention 
of any restrictions or limitations (Case, p .  148).

THIRTEENTH.
The d e fe n d a n t  i s  e n t i t l e d  to  a l l  t h e  

rig h ts  o f  a  b o n a  f id e  p u r c h a s e r  o f  t h e  
p ro p e rty  in  q u e s t io n .

The com plainant has fa i le d  u tterly  to su p p o rt the 
burden upon it  o f  p r o v in g  n otice , actual o r  con stru e  
tive, to the d efen da n t's lessors o f  the en cum bra nce  
which it seeks to im p ose  u pon  th eir  land.

There is n o p a rtic le  o f  e v id e n c e  t h a t  R id d le  or  
Brady or th e R id d le  C o . h a d  a n y  a c tu a l k n o w le d g e  
of these re str ic tio n s , a n d  th e  e v id e n c e  o f  c o n -
structive n o tice  fa ils  fo r  th e  re a so n s  b e fo r e  m e n -
tioned.

The complainant’s case, under its bill, does not 
allege notice, but claims that it was the in ten tion  of 
Loper to grant subject to the agreement of 1896, as 
well as to the agreement of 1890 (Case, p . 4, ll. 38, 34).

The bill is based  a lso  o n  a n o th e r  a lle g a tio n  th a t  
the citizens o f  A t la n t ic  C it y  c o n fe r r e d  to g e th e r  an d  
dedicated to p u b lic  p u rp o se s  th e  b o a r d w a lk  (C a se , p .

t>ar- %  that the work being done by the defend-
ants was in violation of covenants and agreements 
entered into between the city and beach front 
owners, and in violation of a general scheme by the 
owners of beach front lands for the improvement of 
he ocean front (Case, p .  9, p a r .  14).
The proof has failed entirely to show any general 

scheme entered into in regard to the dedication
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of the lands oceanward of the boardwalk. The 
only testimony adduced on this question is that 
of Judge Endicott, and he was careful in every case 
to say that the conferences held related entirely to 
the relocation of the line of the new boardwalk: 
that there was dispute and discussion as to where 
that boardwalk should be located, and that the con-
ferences held related entirely to that question. 
There is no proof to show that there were any con-
ferences upon the broader question of a dedication 
affecting the lands outside of the boardwalk (see 
Endicott’s Testimony, Case, p p . 64-67, 72).

The complainant further shows by the testimony 
that not only was there no general scheme entered 
into for the dedication of the lands seaward, but 
that many citizens were forced to sign this agree-
ment by the arbitrary refusal of the City’s officers 
to build the boardwalk in front of their properties, 
even though the ordinance adopted provided that 
there should be a continuous boardwalk over the 
whole distance from Caspian avenue to Albany 
avenue, and the bonds were issued and the money 
raised on the basis of such a continuous line of
walk; that some of them moreover had not signed
the agreement at the time of the trial (Case, p. 70- 

We, therefore, claim that the attorneys of the 
complainant have failed utterly to show any right 
upon which they may obtain the injunction sought. 
The rules that the party seeking to be protected by 
injunction in the possession or enjoym ent of rea 
estate must show a right, and that it must be sue 
a right as the Court will feel bound to protect upon 
his own showing against the act of the defendan, 
and that the injunction would be refused where the 
title is disputed, apply distinctly to this case, no 
injunction can be granted upon the complainan 8 

showing.
See

Outcalt v. Disborough, 2 Green, 214.
Smith v. Collyer, 8 Vesey, 89.
Morris Canal & Banking Co. v. C.

R. Co., 1 C. E. G., 419.



FOURTEENTH.

E ven  i f  i t  b e  h e ld  t h a t  t h e  l a n d  i s  
burdened w it h  a n  e a s e m e n t  in  f a v o r  
of the b o a r d  w a l k  s t r i p ,  a s  c o n t e n d e d , 
the w o r k  a t t e m p t e d  b y  t h e  d e f e n d a n t  
does not v i o l a t e  t h e  r e s t r i c t i o n .

There is nothing in the language of the restriction 
to limit the size or proportion of the pier to be 
erected upon the property, or to prohibit the widen-
ing of a pier when once constructed, by making lat-
eral additions thereto. The whole restriction is that 
the pier shall be of steel and a thousand feet in 
length. So long as these requirements are complied 
with, there can be no restrictions imposed upon the 
dimensions of the pier. To contend that the rights 
of an owner of beach front are exhausted by the con-
struction of a pier in the first instance, however 
narrow it m ay be, or however unsuited for practical 
use it may subsequently prove, is to burden the land 
far beyond the language of the instrument and the 
intention of the parties.

FIFTEENTH.

The d e c r e e  s h o u ld  b e  r e v e r s e d  a n d  
the in ju n c t io n  d is s o lv e d .

Respectfully submitted,
Eve r et t  P. He r v e y ,
A rth ur  W m. Ba r b e r ,

Of Counsel for Appellant.
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ÜSTETAT* T E E S E Y

gourt of grroró and ijppealó

Be t w ee n

Cit y o f  A t l an t ic  Ci t y , 
Complainant and R espondent , 

and
New Audit o r ium Pier  Co mpa n y , 

D efendant and A p p ella n t ,

Bet w ee n

Charles  Ev a n s , 
Complainant and  R espon den t , 

and

New Audit o r ium Pie r  Co mpa n y , 
D efend a nt and A p p ella n t.

Cat>es 15  a n d l6 .

June T erm , 

190 k-

b r ie f  f o r  a p p e l l a n t .
These are two cases, bills for injunctions, one 

filed by the city of Atlantic City, and the other by 
harles Evans against the New Auditorium Pier 

Company, a corporation of this State.
The bills were originally filed against George C. 

1 you, but they were amended making the corpora-
tion the sole defendant. • The corporation has a 
ease of all the lands outside of the Board-walk ad-
joining Pennsylvania avenue on the south.

líese bills were filed to enforce certain covenants 
contained in an alleged agreement made between 
various landholders and the city of Atlantic City,
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called “ The Board-walk Agreement,” whereby it 
was claimed that the lands lying to the oceanward 
of the present Atlantic City Board-walk were to 
remain without being built upon, unless by the 
erection of an iron or steel pier having certain char-
acteristics.

Atlantic City has maintained a public Board-walk 
along the ocean front for a number of. years. The 
Legislature passed an act in 188y (P. L. 1889, p. 
206) giving power to lay out and construct Board-
walks along the ocean front, and with authority to 
condemn lands for that purpose. By a supplement 
to this act (P. L. 1890, p. 159) authority was given 
to construct elevated Board-walks, and to accept 
dedication of lands or rights to make improvements 
of like character.

In 1896 (P. L. 1896, p. 18) a further supplement 
authorized the relocation of said walk.

This legislation was followed, so far as applied to 
Atlantic City, by several ordinances passed by the 
said city arranging for the building and relocation 
of the Board-walk along the ocean front. The 
latest of these ordinances was approved May 6, 1896, 
and provided for the relocation and building of the 
present Board-walk, and is annexed to both bills of 
complaint in this cause.

After the legislative act of 1890 a number of 
citizens of the city owning land along the ocean 
front joined in various agreements with the city, 
and the one affecting the lands in question is made 
by Evans and others to Atlantic City, bearing date 
January 2, 1890, and is printed in the Evans case 
on page 174, etc., whereby, in consideration of the 
fact that the Board-walk was to be constructed 
upon the lands described in the agreement, the 
parties signing it agreed that it should be lawful
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for the city, and for any other person or persons at 
all times to pass and repass, use, occupy and enjoy 
so long as the same shall he used for a street or 
public board or plank walk. All that sixty foot 
wide strip of land, thirty feet on either side of the 
described line, which line is the centre of the sixty 
foot strip of land. Then follows the description of 
the line running along the water front several 
miles, from Caspian avenue near the Absecon Inlet 
to Albany avenue. The agreement contains two 
clauses to which the attention of the Court is d ir  
rected. First, after the description, follows this 
language:

‘ ‘Together with the right to use, occupy and 
“ control the same so long as the same 
“ shall be used for the purpose of main-
tain ing a street, and public Board or 
“ Plank Walk and when the party of the 
“ second part shall cease or neglect to 
“ use the same for that purpose, it shall 
“ revert absolutely and without any con-
dition as qualified to the grantors.” 
(Evans case, p. 176, 1. 23-31); and 
again,

“ The parties of the first part, for themselves, 
“ their heirs, etc., do hereby covenant 
“ and grant to and with the party of the 
“ second part, its successors and assigns, 
i ‘that they and each of them, the said 
“ parties of the first part, their heirs, 
“ executors, administrators and assigns, 
shall not and will not, build or erect, 

uor allow to be built or erected upon 
“ the lands hereby granted, or on the 
“ ocean side thereof, any building or 
‘structure except as above provided, 
“ and that this covenant shall attach
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“ to and run with the lands and premi-
s e s  hereby granted, and the lands on 
“ the ocean side thereof, so long as the 
“ same shall be used for the purpose of 
‘ ‘a street or public Board or Plank Walk.’’ 

(Page 177, lines 21 to 28). -

An ordinance was passed by the city of Atlantic 
City in 1890, and a Board-walk was erected. The 
Ashmead &  Hackney Map shows the location of the 
Board-walk erected in 1890, the high water lines in 
1889, 1893 and 1894, and also shows the sixty foot 
strip described in the agreement of Evans and others 
to’Atlantic City, and also the sixty foot strip de-
scribed in the ordinance.

At the point in question, west of Pennsylvania 
avenue at a point where it strikes the high water, 
the Board-walk was erected in part above the high 
water line, and in part below it. So far as any of 
that land is above high water, the Board-walk is 
not upon the premises described in the agreement, 
nor in the ordinance, but entirely landward of them. 
This physical situation is important, and will be ex-
plained more fully hereafter.

The Board-walk agreement of 1896—the one now 
claimed to be in force, and upon which the bills are 
filed—is dated April 30th, 1896, (At. City case, 
page 15; Evans case, 14 a)* and purports to be 
acknowledged as to Loper on May 9th (case, p. 23, 
line 35).

It was accepted by the city by resolution June 
8th, 1896 (Atlantic City case, p. 120), was acknow-
ledged by Mayor, June 15, 1896, and recorded 
June 16, 1896.

These dates are important. The deeds from 
Loper to the Kiddle Company and Brady—defend-
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ants lessors—are dated June 6th, 1896, acknowl-
edged the same day and recorded June 10th, 1S96.

The Board-walk agreement of 1896 contains an 
agreement that the signers or their assigns, will 
not erect on the ocean side of the sixty foot strip 
therein described any building or structure (Atl. 
City case, p. 20, line 20) but there was a proviso 
that a steel or iron pier might be erected, if the 
same was at least ten hundred feet in length (A. C. 
case, page 21, line 26).

Both bills are based upon this agreement, alleg-
ing that the defendant was engaged in driving 
wooden piles, and also charging that, as the defend-
ants’ predecessor had built a pier behind the Audi-
torium building extending 1,000 feet in the ocean, 
the reserved rights under the proviso had been exer-
cised, and no further building or enlargement of 
the present structure could be permitted.

The bills also charge that, even if the 1896 agree-
ment was not effective, still Loper and the defend-
ants’ predecessors took subject to the Evans Board-
walk agreement of 1890, which also contained an 
agreement that no building or structure should be 
elected oceanward of this strip therein described 
(At. City case, p. 153, line 21).

The bill filed by the city claims a right to an in-
junction because of certain legislation enabling the 

to take the lands in question for the purpose of 
a park. (At. City Bill case, page 10-13). But 
nis claim was not pressed.

In the E v a n s  ca se  th e r e  is  a n  a d d it io n a l c la im  o f  

a right to e n jo in  th e  e r e c tio n  o f  a n y  s tr u c tu r e  w i t h -

in twenty fe e t o f  th e  sid e  lin e  o f  P e n n s y lv a n ia  ave-. 

nue because o f a  c o v e n a n t  in  th e  d e e d  fr o m  E v a n s  
0 Loper (E v a n s  ca se , p a g e  ).
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FACTS.
Many of the facts in both cases were settled by 

stipulation of counsel (At. City case, page 4346). 
They were briefly:

Defendant was driving piles upon the leased . 
premises within the lands conveyed to Loper by the 
Riparian Commissioners.

(1) . The Board-walk ordinance was introduced.
April 13, 1896; passed, May 4, 1896; ap-
proved, May 6, 1896. Right of Way 
Agreement accepted by city, June 8, 
1896.

(2) . The steel, board or plank walk of 1896 was
actually constructed bn the strip de-
scribed in the ordinance.

(3) . That agreement was not executed by all the
owners of beach front. Many owners 
refused to sign, and some have not even 
yet signed.

(4) . These tracts for the use of which the city
holds no agreement are located in various

places along the whole strip.
(5) . The Board-walk of 1890 was located in many

places between high and low water mark 
—and that the city did not obtain agree-
ments for the location of that walk from 
all property owners.

(6) . The city has never used its power of condem-
nation.

(7) . The Geoff blue print is correct and need not
be proved.

(8) . The Ashmead and Hackney Map is also cor
rect in showing the facts there delihe 
ated.
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(9). That the actual work of building a new steel 
walk was in progress on the property- 
then owned by Loper on April 29th, 1896.

The defendants insisted in the Court of Chancery:

1. That the agreement of 1890 set up in the 
Evans case was ineffective to bind the lands in ques-
tion, the said lands being below high water mark 
and owned at the time by the State.

This contention was sustained by the Vice Chan-
cellor.

2. That even if the agreement of 1896 was proved 
to have been made—and'the defendant insisted 
that it had not been proved—that it was inoperative 
to bind the lands in question because Loper, the 
owner, had agreed in writing to sell the said lands, 
and thus passed the equitable title before he signed 
the alleged Board-walk agreement, and that his 
signature of the said alleged Board-walk agree-
ment was of no validity.

The Vice Chancellor overruled the offer of the 
contract of sale and the contention of the defend-
ant.

3. That the defendants’ lessor took the title of the 
premises in question without notice of the cove-
nant affecting the lands to the oceanward of the 
Board-walk and was not bound by said covenant.

This contention was overruled by the Vice Chan-
cellor, his Honor holding that the driving of piles 
or the new Board-walk over a part of the entire 
ract was sufficient to give notice of the covenant 
o an intending purchaser, although this covenant

related entirely to lands outside of the Board-walk 
strip.
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The decrees appealed from in these cases are found 
in the Atlantic City case on page 134, which enjoins 
the defendants from driving piling on the premises 
described in the deeds at any point on the lands 
oceanward from the Board-walk described in the 
deed of 1896, and also from making any lateral ad-
dition to the pier now built on the premises known 
as the Auditorium Pier, and for costs.

In the Evans case the decree is found on page 
190, and it restrains the defendant from erecting 
or driving piling on the premises oceanward of the 
Board-walk, and from making any lateral additions 
to the pier now on the premises.

As the bills are practically similar, the general 
points can be argued together while some of the in-
dividual points in the two cases can be taken up 
separately.

POINTS.
The Decree is erroneous and should be 

reversed.
I. Because the complainants have not shown a

case for injunction upon the proofs of-
fered.

II. The restrictions claimed under the Board-
walk agreement of 1896 upon use of the 
lands oceanward of the Board-walk can-
not be enforced against these defend-
ants, the agreement not having been 
recorded until after the record of the 
deed of defendants’ lessor.

III. The restrictive covenant was not in existence
at the time defendants’ lessor took title.

IV. The defendants’ lessor is a bona fide pur
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chaser for value without notice of the 
rights of the complainants.

Y. Loper had nothing to convey to the city at 
the time he signed the agreement. The 
equitable title had passed from him.

VI. If the Board-walk agreement of 1896 is en-
forceable by the complainants the defend-
ant has a right to build a steel pier and 
the injunction is too broad.

POINT I.

Because the com plainants have not shown 
a case for  in junction  upon the proofs 
offered.

(a) The complainants have failed to prove the
agreement upon which the cases are 
based.

(b) They failed to prove that defendants’ lessor had
notice thereof.

A certified copy of the record of this agreement 
of 1896 is not evidence.

The act respecting conveyances (Sec. 29, G. S. 
858), in force in 1896, provides that the record of 
jsuch deed or conveyance, lease or other instru-
ment, and the transcript of such record, certified 

be a true transcript by the said Clerk in whose 
‘office the record is kept, shall be as available in 

(i.aw as if the deed or conveyance, lease or other 
instrument, were then and there produced and 
proved.”

t becomes important in this connection to de- 
ormine what is meant by “ such deed or convey - 
ance, lease or other instrument.”
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Section 4 provides that any deed or conveyance 
of land, tenements or hereditaments lying and be-
ing in this State, hereafter to be made and executed, 
shall be acknowledged, &c.

Sections 13  and 14 also apply to deeds and con-
veyances of lands.

Sec. 19 provides for the recording of leases of 
lands and tenements for life for a term of years; 
Section 21, for the assignment of leases; Section 23, 
that agreements for sale and conveyance of lands 
and any interest therein, may be recorded; Section 
25, that the Clerk shall record in books all deeds 
and conveyances of lands, tenements and heredita-
ments lying and being in the County, acknowledged 
or proved, and Section 26, that it is the duty of the 
Clerk to record without delay, every such deed or 
conveyance or other instrument.

By the act of 1883, Section 143, G. S. 882, when-
ever any deed of conveyance or release of lands ly-
ing in this State or of any estate or interest in such 
lands, shall be recorded in the County where the 
lands lie, such record shall become and be forth-
with notice to all persons of the execution thereof.

Section 145, that all deeds of conveyance or re-
leases of lands lying in this State, or any interest 
therein hereafter to be made, shall until duly recorded 
in the County where such lands lie be void and of no 
effect against subsequent judgment creditors without 
notice, and against all subsequent bona fide pur-
chasers and mortgagees for valuable consideration 
not having notice thereof, whose deed of convey-
ance or mortgage shall first have been recorded.

The meaning of these words of the statute have 
been constructed in Hutchinson vs. Branahall, 1 
Stew., 372-385, where it says:
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“The words ‘deeds or conve vances’ in the statute 
mean what they signify under the old rule of the 
common law, meaning a deed or conveyance of a 
freehold estate.”

The “ other instruments” within the contempla-
tion of the revised laws, must have-been leases for 
years, and assignments of such leases.

And this is borne out by the revision of the con-
veyance act of 1898, which provides (p. 670, §55) 
that the record of the instruments mentioned in the 
21st section of that act shall be receivable in evi-
dence; the 21st section (p. 677) does not include any 
instrument such as the one in question.

The paper in question is merely a license. It con-
tains no words of grant. In the beginning it is 
named as an agreement, but after the recitals, it 
sets up that ‘ ‘This indenture witnesseth, that the 
party of the first part, in consideration, &c. (At. 
City case, page 17, line 21) “ do hereby covenant 
and agree with the party of the second part, and it 
shall and may be lawful for the party of the second 
part * * * and for any other person or persons, at 
all times to pass and repass, use, occupy and enjoy 
so long as the same shall be used for the purposes of 
a street or a public steel or Board-walk, that sixty 
toot strip of land described, etc.; together with 
(page 19, line 18) the right to use and control the 
same so long as the same shall be used for the pur-
pose of maintaining a street or public steel or Board-
walk, and when the party of the second part shall 
cease or neglect to use the same for that purpose, 

shall revert absolutely, without any conditions or 
Qualifications, to the grantors.”

here is no other covenant determining the city’s 
htle to this strip.
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There being no words of grant and no words in-
dicating a dedication, the only words being that 
the parties of the first part permit that to be done, 
which without such permission would be an illegal 
trespass, this agreement cannot be considered to be 
either a deed, as it has been referred to in the bill, 
and in the former cases in regard to the Board-walk, 
or a dedication agreement as it has been referred to 
in some of these former cases, but is only and 
strictly a license.

East Jersey Iron Co. v. Wright, 32 Eq., 5 
Stew., 248-252.

Den. v. Baldwin, 21 Law, 1 Zab., 395-404.

In this last case it is said a dispensation or license 
properly passes no interest, nor alters or transfers 
property in anything, but only makes action lawful 
which without it would be unlawful. It is tech-
nically speaking, an authority to do some act, or 
series of acts, on the land of another, without pass-
ing any estate in the land.

To constitute a grant it is not indispensable that 
technical words should be used, but they must be 
words which will manifest the same intention.

East Jersey Iron Co. v. Wright, 5 Stew. Eq., 
248.

In this case the instrument was an agreement 
that the party of the second part should have ex-
clusive right and privilege of entering upon lands 
for the purpose of mining, and it was held a mere 
license; Mr. Vice Chancellor Van Fleet saying,

“ Unless we attribute to the words a significance 
much more extensive than they have in 
science, or can have in virtue of their intrinsic
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force, it is plain they pass no estate or property in 
the lands, or the minerals deposited in them. They 
at most merely gave Kude authority—we may say 
exclusive authority—to enter upon the lands of 
Williams and to do a series of acts there for his 
own use and profit without passing any estate or 
property in the lands. Such an authorization is a 
license.”

Wood v. Leadbitter, 13 Meeson &  Welsby 
Exch., 837.

This paper is not a dedication for a highway. It 
does not create the easement of a highway, or con-
fer any of the incidents of a highway. It gives 
simply permission to pass and repass.

The conclusion is plain that the statute of con-
veyance does not provide for the recording of 
licenses, and that if it can not be recorded a certi-
fied copy of it has no available strength, because 
that strength is only gained from the power given 
to the record by the statute.

Although attempt was made to show that there 
was an original paper which had been lost, and that 

e copy produced in evidence was a copy of a 
copy which had been compared, the proof is lacking
0 t e comparison of the first copy with the 
°nginal.

t There was no attempt in the Atlantic City case
0 prove any comparison with the original, and in

1 6,. Vans case the witness, Moore, on cross-exam- 
* 10n could n°t show that he had actually com-

PaPers, or knew  that the record in the 
oner. 8 °®ce was a correct and true copy of the 
t h i ^  grave doubt w as also throw n upon 

8 c°py, from the lead pencil interlineations made
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upon it, because it was shown that the words inter-
lined did appear in the printed copies of the form 
of agreement used, and were not found in the 
certified copy. If the original was on a printed 
form, there were serious mistakes made in the 
certified copy, and it cannot he a true copy of the 
original or else there were some curious omissions 
of words in this particular printed form, none of 
which appear to have been noted in the attestation 
clause before it was recorded.

In injunction cases it is of the utmost importance 
that the rights upon which the complainants base 
their action should be clearly proved before an in-
junction shall be granted.

In Outcoult v. Disbrough, 2 Green, page 216, it 
is said it is a general rule that the party seeking to 
be protected by injunction in the possession or en-
joyment of real property must show a right; and it 
must be such a right as the Court will feel bound 
to protect upon its own showing, against the act o 
the defendant.

When the title is a disputed one, the injunction 
will be refused.

Smith v. Collyer, 8 Vesey, 89.

In Morris Canal & Banking Co. v. C. R- R* 
Co., 1 C. E. Green, page 425, the Court
says:

“ In order to entitle the complainants to the iu 
“ junction which they seek, it is necessary that their 
1 ‘title to the property and rights claimed by them, 
‘ ‘and for the protection of which they ask the m 
“ terposition of this Court, should be made to appe
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“in a clear and satisfactory manner. This is an es-
tablished rule in applications of this nature.”

It will be said that Mr. Loper admitted having 
signed a printed form of agreement in 1896 in re-
gard to the Board-walk; his testimony (Atlantic 
City, p. 107, &c.), shows that he signed some paper 
some time after the 9th of May, 1896, probably after 
the 17th, and he does not believe he signed the paper, 
copy of which is produced. He says he signed a 
paper, but it did not have the list of names on it 
which appears on the printed copy.

Examination of the printed copy (At. City, p. 
15-22), shows that there were annexed to the copy pro-
duced in evidence sixty-five names, all of which pre-
tend to have been acknowledged on the 9th day of 
May, and the Lopers were the last names appearing 
on the first acknowledgment with the fifty others 
taken probably on the same date.

Erpm Judge Endicott’s testimony on page 66, it 
appears that he did not see them all on the 9th of 
May. He says he saw them on that day or prior to 
that day; they were signed at different times, but 
he thinks all were prior to the 9th of May (page 67). 
Yet Judge Endicott makes it appear by his certifi-
cate that they all acknowledged on May 9th.

Without desiring to attack Judge Endicott per-
sonally, it is apparent that there was great careless-
ness in regard to the dates of the acknowledgments. 
The attention of the Court is called to thé Exhibits 
C 7-C 17 incl. (Evans case, p. 71). Agreement 

°- 3 is dated on May 20, and is apparently 
acknowledged on April 30th. That of the Provi-
ent Life & Trust Co., No. 6, is dated April 6,«1896, 
and acknowledged April 7, 1898; the one by the Fe-
male Academy of the Sacred Heart, No. 9, was dated 
and acknowledged April 30, and was not recorded
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until June 20, later than several of the others. 
One, No. 5, is dated March 1, 1898, and ac-
knowledged before Judge Endicott March 1, 1896. 
It is clear that there was little attention paid to the 
time when the acknowledgments were taken, or to 
the dates on the printed copy of this right of way 
agreement.

A printed copy of the form, such as was used for 
all of these exhibits, is found in the Atlantic City 
case, page 156, and shows that the originals were 
all printed as of a blank date in April, 1896, so that it 
is a question whether Judge Endicott’s recollection 
at this time as to when he took Loper’s acknowl-
edgment, is correct.

POINT II.

The restrictions claim ed under the Board-
walk agreem ent o f  1896, upon use of 
the lands oceanw ard o f  the Board-walk 
cannot be en forced  against these de-
fendants, the agreem ent not having 
been recorded  until after the record 
o f  the deed to defendant’s lessor.

Whether Loper signed the agreement or not, it 
is without force if not recorded prior to a subse-
quent record of a deed made to a bona fide purcha-
ser for value. It is admitted that Loper sold to the 
Riddle Company and Brady by deeds which were 
dated on June 6, and acknowledged on June 19, 
and recorded on June 10th, while this agreement 
was not recorded until June 16. The deeds to the 
Riddle Company and Brady show that the consid-
eration for the upland was one hundred and forty 
thousand dollars, and for the Riparian Grant, sev-
en hundred and fifty dollars.
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These deeds being on record before the agreement 
of 1896 was placed on record, it has no force against 
subsequent purchasers for value. The principle of 
law is familiar, and need not be enlarged upon, nor 
cases cited to sustain it.

PO IN T TIL

The restrictive covenant was not in  ex ist-
ence at the tim e defendant’s lessor took 
title.

In the alleged agreement occurs this clause: Atl. 
City case, (p. 2 }, 1. 2).

“And it is further covenanted and agreed by and 
between the said parties * * * that whenever 
and as soon as the said city by a resolution or or-
dinance passed by its council for that purpose shall 
accept this conveyance and cause the same to be re-
corded, &c.”
The resolution accepting the agreement was 

passed June 8, 1896; the agreement was recorded 
June 16, 1896.

The deeds from Loper were delivered on June 6, 
1896, and recorded June 10, 1896.

Leaving out entirely the effect of the recording 
act which title is prior?

• There is no question that to vest the title of prop-
erty in a grantee there must be both delivery and 
acceptance.

And it is the law of this State that from an un-
conditional delivery of a deed to a third person for 

e enefit of the grantee, delivery may be pre-
sumed and that where there is doubt the question 
J ^ n c e  is to be determined as a question of
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Jones vs. Swayze, 13  Vroom, 279.

In that case (p. 282) the Court cites with appro-
val the doctrine of Stephens vs. Buffalo R. R. Co., 
20 Barb., 232, and other cases that there must be 
both delivery and acceptance.

In the present case the city offered no evidence of 
any acceptance except by the resolution. This ac-
ceptance was the one contemplated by the agree-
ment and the agreement did not become operative 
till the resolution, two days after the title to de-
fendant’s lessor, was passed. The agreement was 
delivered to Judge Endicott to be held for the ac-
ceptance by the city.

Until that acceptance it was an inchoate transfer 
and liable to be defeated by the intervening rights 
of others.

The acceptance cannot relate back so as to destroy 
rights acquired in good faith.

4 Greenleaf Cruise Digest (pp. 12, 13).
Parmalee v. Simpson, 5 Wall, 85.
Also Am. and Eng. Encyc. of Law, 2d Ed., 

Vol. 9, p. 162, note and cases cited.

That the acceptance was a necessary prerequisite 
to the completion of the agreement is shown more-
over by this that the old walk was to continue till 
this acceptance. If the agreement was complete 
without acceptance the city could by refusing ac-
ceptance fasten the property with two Board-walks 
—something which no one ever intended.
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POINT IV.

The defendant’s lessor is a bona fide pur-
chaser fo r  value w ithout notice o f  the 
alleged rights o f  the com plainant.

The work done on the strip within the lines of 
the Board-walk gave no notice to the defendant’s 
lessor of the existence of the covenant.

The w o rk  c o n s is te d  o f  th e  s in k in g  o f  c o lu m n s  

and p lacin g  o f  flo o r  b e a m s .

A ll this work was done entirely within the sixty 
foot strip.

A s we have seen there had been a Board-walk 
there for years, and it had been mislocated.

The new Board-walk was a relocation. It was 
called a  relocation in the ordinance (Atlantic City 
case, p. 24,1. 24).

It was called a relocation by the surveyor (p. 52, 
1-13), and by Judge Endicott (p. 64, 1. 19).

A.

There w a s n o t h in g  o n  th e  g r o u n d  t o  in d ic a te  to  

any one th a t, a n y t h in g  w a s  b e in g  d o n e  o th e r  th a n  

to straigh ten  th e  w a lk  o r  w id e n  it .

W h a t  n o tic e  o f  a n y  o u ts id e  r ig h ts  c o u ld  th e  i n -
tending p u rch a se r  o b ta in ?

If he a sc e rta in e d  th a t  th e  c i t y  w a s  d o in g  th e  

work, he m ig h t  p e r h a p s  lo o k  a t  th e  o rd in a n c e  u n d e r  

under w h ich  it  w a s  b e in g  d o n e , b u t  i f  h e  s a w  th e  

ordinance h e  w o u ld  fin d  n o t h in g  in  it  a s  to  th is  
covenant.

(Ordinance A tL  City, case, p .

New Jersey State Library
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How was he to ascertain that there might be in 
Judge Endicott’s pocket or in his desk a paper con-
taining a covenant affecting property entirely out-
side of this sixty foot strip?

“ Possession and user of land by a person other 
than the grantor must, in order to afford 
notice, be open, notorious and exclusive; 
it must be unambiguous and unequivo-
cal; it must be under claim of right. In 
short, like other matters from which 
constructive notice is sought to be im-
puted, it must he of such a character as 
will excite inquiry upon the part of a 
purchaser and will lead him, in the ex-
ercise of due diligence, to knowledge of 
the adverse rights in question. ”

Am. and Eng. Enc. o f  Law , %d E d., Vol. 83,
p. 50 .̂

In the case of Coleman vs. B are  alow, 3 d Butcher, 
357, the Court says:

“ But the possession must be actual, distinct and 
unequivocal. It must, moreover, be 
visible and manifested by notorious acts 
of ownership, such as would naturally 
be observed and known by others.

‘ ‘Where land upon which there are no buildings, 
is used for pasture by the grantee and 
others, it is not such notorious, visible 
and exclusive possession of the grantee 
as amounts to constructive notice of 
ownership. ”

“ If the possession is of such a character that it is 
visible and notorious, then he will be 
presumed to have knowledge of the pos-
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session, but if the possession is such 
that if, from its very character, it is not 
visible and of common report and would 
not attract the attention of an observing 

man, then it is not such a possession as 
is calculated to invoke inquiry and put 
a party upon his diligence, and a bona 
fide purchaser ought not to be concluded 
by it.”

McCall vs. Y ard , 3d  Stockton, 58-62.

In Groton Savings Bank vs. Batty, 3  Stewart, 
1%6, the Chancellor cites with approval the opinion 
in Gook vs. Travers, 2 0  B a rb er,. Ĵ OO:

“It is quite true generally, that the law regards 
the actual occupancy o f  land  as equivalent 
to notice to all persons dealing with 

the title of the claim of the occupant, 
but this is not an absolute proposition 
which is to be taken as true in all possi-
ble relations. The circumstances known 
may be such that the occupancy will not 
suggest to a purchaser an inquiry into 
the title or claim under which it may be 
held, and when the inquiry may be omit-
ted in good faith and in the exercise of 
ordinary prudence no one is bound to 
make it.”

In the case of Hodges* Executors v. Ammerman, 
13th Stewart, 99, the possession by the complain- 
ants was held to be of such character as to con 
stitute notice to all the world of their title. In

at case the land in question so held, was enclosed 
y a fence and hedge, separating it visibly from the 

adjacent lands, and the Court held that the do-
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minion must be manifested by such open and no-
torious acts of ownership as will naturally be ob-
served by others, and the acts must be of a character 
so certain and definite in denoting ownership as not 
to be liable to be misunderstood or misconstrued.

In the case of R o ll vs. R ea , 2 1  Vroom, 26h  the 
Court says: p. 269-270:

‘ ‘Parties dealing with real estate may always 
lawfully assume that the title is com-
pletely disclosed on the records unless 
there is some circumstance, of which 
they are bound to take notice which 
would apprise a reasonable man not 
merely that the records may be defective, 
for that is always possible, but that they 
actually are so in the particular case in 
hand.”

“ Possession to give notice or to make inquiry a 
duty, must be open, notorious and une-
quivocal. There must be such an occu-
pation of the premises as a man of ordi-
nary prudence, treating for the acquisi-
tion of some interest therein would 
observe, and, observing, would perceive 
to be inconsistent with the right of him 
with whom he was treating and so led to 
inquire”

Eankin vs. Gar., 1 Dick., 566-572.

“ While the general rule is that possession of 
land is notice to a purchaser of the pos-
sessor’s right therein  ̂ nevertheless such 
possession, to be effectual as notice, mus 
be not only exclusive and uninterrupted, 
it must also be open, notorious and visi
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ble, that is, it must indicate the occu-
pant. ”

Cox v. Devinney, 36 Vroom, 389, per G. J. 
Gummere.

The burden of proof to show notice is on the city.

Coleman v. Barklew, 3 Dutch., 357.
Roll v. Rea, 21 Vr., 264.

In this case there was absolutely no possession of 
the strip to the oceanward of the Board-walk. 
There was even no exclusive possession of the strip 
of the Board-walk. There were only some column 
sunk and a superstructure thereon under which 
people could walk along the sand.

We have found no case and we venture to say 
that there is none in existence where the pos-
sesion of one strip of land was held to put a party 
on inquiry as to a restrictive covenant over an ad-
jacent tract of land.

B.

But there was nothing in the change of condi-
tions from what there had been there before to sug-
gest to the intending purchaser that any one had 
acquired new rights in the property. The property 
had been subject to the old Board-walk; that Board-
walk had been there for years.

The intention was that there should always
a Board-walk there. It was probably talked 

about that the Board-walk was being relocated 
and straightened. The purchaser had a right to 
consider that the easement or right of a Board-
walk, which had previously existed, was being con- 
lnued and nothing else.
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T h e  d o c tr in e , a s  a  r e su lt  o f  th e  review  of a 

n u m b e r  o f  c a se s , is  s ta te d  in  th e  E ncyclopedia as 

fo l lo w s : (Am. dt Eng. Enc. o f  Law , 2d Ed., Vol. 23, 
p. 507).

“ W h e r e  it  is  s o u g h t  to  im p u te  to  a  purchaser, 
n o tic e  o f  a  p r io r  sa le  o r  c o n v e y a n c e  o f  the land by 
th e  s a m e  g r a n t o r , a n d  p o sse ss io n  o f  th e  prior pur-
c h a se r  o r  h is  t e n a n t  is  r e lie d  u p o n  to constitute 
n o tic e , i t  h a s  b e e n  h e ld  t h a t  in  o rd er  fo r  the pos-
se ss io n  to  o p e ra te  as n o tic e , th e r e  m u st have been 
a  v is ib le  c h a n g e  in  th e  o c c u p a n c y  a t the time of 
t h e  fir s t  p u r c h a se  o r  c o n v e y a n c e , th a t  otherwise 
th e r e  is  n o t h i n g  in  th e  character o f  th e possession 
t h a t  w o u ld  s u g g e s t  to  th e  p u r c h a s e r ’s mind the ex-

is te n c e  o f  a n y  r ig h t s  in  th e  la n d  o th e r  than those 
h e ld  b y  th e  v e n d o r  a n d  h is  t e n a n t s .”

T h is  p r in c ip le  w a s  la id  d o w n  in  th is  language in 
th is  C o u r t  b y  C h ie f  J u s t ic e  G r e e n , in  the case of 
Holmes vs. Stout, 2 Stockt., 1^19-f28.

“ E v e r y  p o ssessio n  w il l  n o t  a m o u n t to implied 
n o tic e . I t  m u s t  b e  a n  a c tu a l  a n d  exclusive posses-
s io n  m a n ife s te d  b y  n o to r io u s  a c ts  o f  ownership and 
s u c h  a s  w o u ld  n a t u r a lly  b e  o b serv e d  and known by 
o th e r s . *  *  *  N o r  d o e s  e v e n  a ctu al, open and
n o to r io u s  p o sse ss io n  o f  th e  la n d  necessarily  and in 
a ll  c a se s  c r e a te  a  p r e s u m p tio n  o f  notice. If, f °r 

e x a m p le , th e  first p u r c h a se r , w h o  w a s previously 
in  p o sse ss io n  a s  le sse e  a n d  a ft e r  pu rch ase continue 
in  p o sse ss io n  a s  g r a n te e , w ith o u t  a n y  actual visi-
b le  c h a n g e  in  t h e  character o f  h is  possession, this 
c o u ld  n o t  o p e r a te  a s  n o tic e  to  a  secon d purchaser 
w h o  k n e w  o f  th e  p r e v io u s  p o sse ssio n  as lessee and 
h a d  n o  n o tic e  o f  th e  a c tu a l  c h a n g e  o f  title. Citing.

M c M a h a n  vs. G r if f in g , 3 P ic k ., 149.

I n  th e  ca se  b e fo r e  u s  th e r e  w a s  n o  ch an ge in the 

character o f  th e  p o sse ss io n .
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A strip of land had been taken for a Board-walk. 
A new strip of land adjacent to the old walk was 
being used for the same purpose. There was noth-
ing to indicate that this change had anything to do 
with any rights toward the ocean-side of the Board-
walk.

C.

In order to enforce a covenant o f  this kind, 
if it be enforceable at all, there must 
be actual notice brought hom e to the 
parties sought to be charged.

We insist that this covenant is not such a cove-
nant as is enforceable anywhere. This point will 
b3 found elaborately argued in the brief of Mr. 
Hervey.

We insist, however, that if there is any right to 
enforce it in the Court of Chancery, such right is de-
pendent upon actual notice of the covenant by the 
party sought to be charged therewith.

The case of Brewer vs. M arshall, Ĵ th C. E . 
Green., 538, is the first and leading case in this 
State on this subject. In that case a personal 
covenant made by the grantor of one piece of land 
for the benefit of another was supported, Chief 
Justice Beasley saying:

“There is a class of cases in which equity will 
charge the conscience of an alienee of land with an 
agreement relating to such land, where clearly the 
agreement neither creates an easement nor runs 
with the title. This rule has been too frequently 
acted upon and is too deeply seated in our legal sys- 
eni to be passed unnoticed or to be rejected as un-
sound. * * * It will be observed that it is a 
eature common to all these instances that the party
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in fault acquires the legal title in an unrestricted 
form, but in disregard of the known equitable 
rights of others. * * * It will be found upon 
examination that these decisions proceed upon the 
principle of preventing a party having knowledge 
of the just rights of another from defeating such 
rights.”

This principle of the necessity of actual knowl-
edge is mentioned in the cases following Brewer 
vs. M arshall:

Trout vs. Lucas, 9 D ick ., 361-370.
K irkpatrick vs. Deshine, 9 C. E . Green. > 206.

Under the old Board-walk agreement there were 
and could be no restrictive covenants upon this 
property, as this property was below the line of 
high water mark at the time the restriction was 
made and was owned by the State of New Jersey, 
and the subsequent grant by the State of New Jer-
sey conveyed this property to said Loper absolutely 
free of any such restrictions.

This point was correctly decided by Vice Chan-
cellor Gray upon the authority of Hoboken vs. Penn-
sylvania R ailroad Company, H 8 .> 656.

City o f  Elizabeth vs. Central R. P- Co., 2k 
V r . , 1^ 7 .

Morris & Essex R . R . Co. vs. Jersey City, 
18  D ick., 55.

POINT V.

The equitable title had passed before Loper 
signed the Broad-walk agreement.

It was proved by the testimony of Mr. Loper that 
one thousand dollars ($ 1, 000) was paid on account 
of the purchase on the 4th of May. It further ap-



pears that on that day he gave an agreement to 
William Riddle, which was offered in evidence (see 
p. 99) and by that agreement he sold to Riddle the 
lands in question. The learned Vice Chancellor re-
fused to admit this agreement in evidence, although 
it was repeatedly offered, upon the ground that 
there was nothing to show that the complainant, 
Atlantic City, was * in any way notified of the 
agreement, ot that it was in any way binding upon 
the city by way of notice or otherwise. We do 
not apprehend that it was necessary that notice 
should be given to the city. What we claim is, by 
that agreement Riddle obtained a right to that 
land, and Loper stood from the day on which it 
was signed, the 4th of May, in the position of a 
trustee for the purchaser. It has been held in this 
State that the vendor of an estate from the time of 
his contract is the trustee for the purchaser.

Hoagland vs. Latourette, 1 Gr. Ch., 254- 
256.

The question is discussed in Toothe vs. Bryce, 5 
Dick. Ch., 580-609, where the rule is laid down 
that the complainant is clearly entitled to have the 
premises in the condition in which they were at the 
time he made the contract, his right to that vested 
at that date, as the contract was positive and bind-
ing on both parties, the defendant being bound to 
convey, and ihe complainant to purchase and pay 
the price. A familiar rule in equity is that from 
hat time on the premises in question, belonged to 

Ihe complainant, subject to the lien of the pur-
chase price, and that the purchase price belonged 
to the defendant.

n equity, upon an agreement for the sale of 
ands, the contract is regarded for most purposes  ̂
as if specifically, executed. * * * After the
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contract, the vendor is the trustee of the legal estate 
for the vendee. Before the contract is executed by 
conveyance, the lands are devisable by the vendee, 
and descendable to his heirs as real estate.

Houghwout vs. Murphy, 7 C. E. Gr., 541- 
546.

The contract itself determines the rights and ob-
ligations of the parties inter sese and is regarded as 
if it had been specifically executed.

Jacobus vs. Mutual Life, 12 C. E. Gr., 604- 
609.

In Young vs. Young, 18 Stew., 26, on page 40, 
it is said that the purchaser of the g ra n to r ’s vendee, 
or purchasers, when they give value for the land, 
have no equity against him, who has in good 
faith contracted with their grantor, and give value 
on the faith of that contract. This case applies 
particularly to the case at hand, because there is 
no evidence of any consideration to Loper for any 
grant of an easement in the lands oceanward from 
the Board-walk.

In Jones on Easements, Section 81, it is said, 
“ One who owns an estate less than fee, such as an 
equitable estate, or an estate for years, cannot, of 
course, grant a permanent easement, but only an 
easement to continue during the time his estate 
may continue. It is a fundamental rule of equity 
jurisprudence that upon an agreement for the sale 
of lands, the purchaser becomes the owner of the 
lands, and the vendor becomes the owner of the 
purchase money. The contract creates a trust, and 
by force of it the vendor becomes trustee of the 
legal estate for the vendee, and, the vendee becomes 
trustee of the purchase money for the vendor.
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Schmidt vs. Opie, 6 Stew. Eq., 138-140.

Under these cases, the claim that it is clear that 
Mr. Loper could nqt create any right on the lands 
outside of the Board-walk, which is good as against 
Riddle or the defendant’s lessors. The fact that the 
deeds were made to the Riddle Company and Brady, 
although this agreement was made to Riddle, makes 
no difference in the position.

If then, Mr. Loper made this conveyance as was 
clearly proved, to Riddle on the 4th of May, he 
could not afterwards have made any agreement 
with the city which would bind these lands. He 
says that he did not sign this agreement until after 
the 17th of May, and he says that on the 30th of 
April, the date of that deed, he was at Baltimore, 
and it is not pretended by anybody that he signed 
the paper in Baltimore.

Evans case, p. 105, 1. 8.

On page 102 he says that on the 8th of May he
was in New York, and on the 9th of May he was 
in his hom3 in Philadelphia, and that, it must 
nave been after the 9th of May, (p. 102, line 34). 
He says that he went to St. Louis on the 10th and 
was absent until the 17th, and on page 103, 1. 22 he 
says that he is positive, as possible with the lapse 
of time, that it was after the 4th of May, that 
e signed the dedication agreement.

Judge Endicott’s recollection is that he was posi. 
ive that he secured it in Atlantic City, previous to 
the 9th of May, p. 65, 1. 8, but Mr. Loper positively 

i es that he was not in Atlantic City previous 
0 e 9th of May. Judge Endicott’s recollection 
s urther attacked by the fact that he says that the 
J  lnance Had been passed before the deeds were 
^hed, and that that ordinance was passed the 6th
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of May, and thought he had secured those signa-
tures before the 9th. It is to be observed in ex-
amining his testimony, however, that this same 
deed is signed a little lower down on the list for the 
Lopers in behalf of the Rutters, Larvel E. Rutter and 
Henry Rutter, and Judge Endicott says that they 
stopped building the Board-walk when they came 
to the Rutters, and that they signed before they 
went on with the Board-walk. The acknowledg-
ment for the Rutters is dated the 9th of May, 
also. It is clear that the Board-walk was not 
built up to the Rutters’ property, which lay to the 
east of this line, before the 9th of May, and there-
fore Judge Endicott’s testimony as to the obtaining 
of these acknowledgments, and the dates on which 
they were given is open to criticism. If it is criti- 
cisable as to the Rutters, it is equally criticisable as 
to the Lopers.

POINT VI.

The defendant has under the agreement a 
right to build a steel pier one thousand 
feet in length.

There is no testimony to show that the defendant 
has exhausted this right.

If the present pier is not built to the extreme 
limit of this right, the defendants have a right to 
extend it to this limit.

The decree for injunction restrains defendant 
from driving any piles and erecting any structure.

It is too broad.

Respectfully submitted,
CHARLES D. THOMPSON.







New Jersey Court of Errors and Appeals

Between \

Cit y o f  At l a n t ic  Ci t y  ) Qn A ,
Respondent, I

and )

New Audit o r ium Pier  Com - \ February Term 1904.
PANY, 1

Appellant. /

BRIEF OF RESPONDENT.

This appeal is taken from a decree entered in the 
Court below on the twenty-sixth day of October, nine-
teen hundred and three, adjudging the covenants 
contained in the dedication deeds made by the owners 
of beach front property in Atlantic City, to the re-
spondent, enforcible and binding on the appellant, and 
that the respondent is entitled to the benefit thereof.

The decree involves the right of the appellant to 
make a proposed construction on certain lands lying 
on the ocean side of the present boardwalk in Atlantic 
City, which were to remain without being built upon, 
except the erection of an iron or steel pier of certain 
characteristics. The premises in question, upon which 
defendant’s pier is built, are shown upon a diagram 
offered in evidence (copy of which is printed in Vice 
Chancellor Gray’s opinion, 18 Dick, 650).

By an Act of the Legislature of this State in 1889 
(P. L. 1889, p. 205), cities located on or near the 
ocean, embracing within their limits or jurisdiction

1



any beach or ocean front, are authorized to lay out 
and open streets and driveways and to construct pub-
lic walks along and upon the beach or ocean front, 
and to grade or otherwise improve the same and to 
regulate the use thereof. Subsequently several sup-
plements were passed to this Act, and by a supple-
ment of 1890 (P. L. 1890, p. 159) it was provided that 
any walk constructed or that might be constructed 
upon any such street so laid out should be elevated 
above the surface of the ground and be constructed 
on piling or other supports placed in the street; and 
when such elevated walk was constructed the city 
was given permission to permit approaches to be made 
from contiguous property on the landward side or on 
the side most remote from the ocean.

By this supplement any such city was authorized to 
accept any dedication of land or rights which might 
be made for the purpose of enabling such,city to open 
and lay out such street, or for the purpose of con-
structing any such walk or making any improvements 
to the same.

By a further supplement of 1896 (P. L. 1896, p. 18) 
the Common Council of any such City was authorized 
to re-locate, in whole or in part, public walk or walks 
which may have been or which may thereafter be 
constructed or built.

Under the authority thus given, Atlantic City did 
lay out a street, sixty feet wide, along the ocean front 
and construct thereon a public boardwalk, elevated 
on piles or posts, and in the early part of 1896 re-
located and laid out a street, sixty feet wide, along 
the beach or ocean front, and constructed thereon a 
new public boardwalk, forty feet wide, and about 
four miles long, of a more permanent and substantial 
character, elevated on piles or posts.

The sixty foot strip of land was designated by 
courses and distances extending from the most north-
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erly point in Atlantic City along the ocean front 
almost to the southerly limit or boundary of the city.

The owners (with one or two exceptions) of ocean 
front land, over which the sixty feet wide strip was 
designated, voluntarily executed and delivered to the 
city agreements by which they dedicated over their 
respective lands the sixty feet wide strip and inserted 
in their deeds covenants protecting the use of the 
sixty feet wide strip and boardwalk and the lands on 
the ocean side thereof by the public and prohibiting the 
erection of buildings to the oceanward of the walk, 
for the purpose of preserving a continuous ocean view 
from the boardwalk.

The first deed of this character (Ex. C. 3, p. 150) 
was made by Charles Evans and others to the City, 
dated January 2nd, 1890. It conveyed an easement 
or right of way sixty feet wide over the land on the 
ocean front, designating the territory in which the 
right of way was by courses and distances, for the 
purpose of the erection of a boardwalk by the city.

This deed contained the following clause: ‘ ‘And 
the said parties of the first part for themselves, their 
heirs, executors, administrators and assigns do hereby 
covenant, promise and agree to and with the said party 
of the second part, its successors and assigns, that 
they and each of them, the said parties of the first 
part, their heirs, executors, administrators and as-
signs, shall not and will not put or erect or allow to 
be placed or erected on the lands hereby granted or 
on the ocean side thereof any building or structure, 
except as above provided.’ ’

The above provision which dealt with the erection 
of any structure on the ocean side of the boardwalk 
strip related to sinking pilings, or placing sea walls 
on the ocean front to protect property from the en-
croachment of the sea, and such open pavilions as 
City Council might on application allow.
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After the deed of Evans and others of January 2nd, 
1890, to the City had been made and recorded, Evans 
on July 22, 1895, conveyed to Richard F* Loper (Ex. 
C 1, p. 139) a tract of land on the westerly side of 
Pennsylvania avenue, which bounded on the ordinary 
high water line of the Atlantic Ocean. The convey-
ance included the lands over which the old boardwalk 
was built and existed prior to 1896, and lands over 
which the new steel or board walk is located and was 
built in 1896.

Incorporated in this conveyance was a recital sub-
jecting it to the easement or right of way of the city 
as granted by Evans to the city January 2nd, 1890. 
Subsequently, Loper, on the twenty-ninth day of 
August, 1895, received from the Riparian Commis-
sioners of this State a grant of the lands lying to the 
oceanward of the high water line. The lot of land 
granted by this deed was one hundred and fifty feet 
in width on the high water line and extended of that 
width southeastwardly four hundred and twenty-eight 
feet to the Commissioners’ exterior wharf line.

In the early part of 1896, by virtue of the above 
legislative authority, an ordinance was passed May 
6th, 1896, to re-locate and enlarge the boardwalk in 
width and length (Stipulation p. 44, Ex. II p. 24). 
In aid of this relocation and enlargement of the board-
walk an agreement (second agreement), dated April 
30th, 1896, was entered into with the owners of beach 
front property (Ex. C 3, p. 48^>p. 15 24 of Case). 
By this agreement they dedicated to the city a right 
of way over their respective lands, sixty feet in width. 
The description in this agreement is of the entire 
length and width of the street on which the board-
walk was placed and erected.

The particular portions owned by each grantor are 
not separately described. The deeds were on printed 
forms and were the same in all cases (Exhibits C 7 to 
C 18, pp. 76 and 156 of Case).
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The agreement which was signed by Richard F. 
Loper, the predecessor in title of the defendant and 
appellant Company, was annexed to the bill of com-
plaint (Ex. 1, p. 15).

In this agreement the grantors promised and agreed 
for themselves, their heirs and assigns, as follows: 
“ We will not put or erect or allow to be placed or 
erected on the land hereby granted or on the ocean 
side thereof, any building or structure except as by 
ordinance provided and covenanted that the above 
covenant shall run with the land.

It is further hereby covenanted and agreed that the 
present elevated boardwalk may remain until the new 
steel walk is built by the said city on the line of the 
new street as hereby located and described, and until 
such new walk is built that no structure or improve-
ments will be made between the said walk as now 
located and the westerly and northerly line of said 
street.

And it is further covenanted and agreed by and 
between the said parties, except for the purpose of 
maintaining such boardwalk now constructed as herein 
provided, that whenever and as soon as the said city, 
by resolution or ordinance passed by its Council for 
that purpose, shall accept this conveyance and cause 
the same to be recorded that thereupon and thereafter 
all the right, title and interest, possession and right 
of possession (except for the purpose of maintaining 
the said boardwalk now constructed as before ex-
pressed) of, in and to all lands lying westerly and 
northerly of the said westerly and northerly line of 
the said street as herein described and located, shall 
immediately cease and determine and revert to the 
grantors of said lands, their heirs and assigns, and 
the said city hereby agrees to vacate the said street 
or such part or parts thereof as lie westerly and 
northerly of said line, without expense to the said 
grantors, their heirs or assigns; they also hereby
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covenanting- and agreeing to waive all allowances for 
damages (if any accrued by such vacation). Provided 
that the grantors shall not be prohibited from building 
a pier in front of their property and connecting the 
same to the new boardwalk about to be erected; and 
upon the further condition that the said pier shall be 
at least one thousand feet in length extending into 
the ocean beyond the present sixty foot strip and con-
structed of iron or steel, and shall not permit the sale 
of any commodities upon the same and be confined to 
the charging only an entrance fee.”  (Form of deed 
- E x . C 7 to C 18, p. 156.)

This dedication agreement was executed by Richard 
F. Loper, his wife joining in the deed. By the certifi-
cate of acknowledgment Loper and his wife executed 
and acknowledged it on the ninth day of May, 1898. 
This deed was recorded in the County Clerk’s office 
June 16th, 1896. On the 30th day of April, 1896, the 
date of this deed, and on the 9th day of May, 1896, 
when it is certified to have been made, delivered and 
acknowledged by Loper, he was the owner of the lot 
of land one hundred and fifty feet wide lying on the 
westerly side of Pennsylvania Avenue, over which the 
sixty foot strip crossed and was located, which was 
conveyed to him by Evans July 22d, 1895 (Ex. C, 
p. 139). Loper at this time was also the owner of the 
riparian grant lying below the high water mark ad-
joining the lot conveyed to him by Evans. Loper 
acquired the riparian grant in August, 1895.

On the sixth day of June, 1896, Loper and wife 
made a deed to the Mary A. Riddle Company and 
Joseph A. Brady (Ex. C 2, D. 2^^This deed con-
veyed to the grantees the portion of the premises 
which Evans, July 22, 1895, had conveyed to Loper, 
which bordered on the high water mark for one hun-
dred and fifty feet and lying landward of the high 
water mark and included the right of the old board-
walk and also that of the new boardwalk. This deed
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contained a recital subjecting it to the easement or 
right of way of the city granted by Evans, and wife 
January 2d, 1890.

On the same date, June 6th, 1896, Loper and wife 
made another deed to the Mary A. Riddle Company 
and Joseph A. Brady for the premises which the 
Riparian Commissioners, on the twenty-ninth day of 
August, 1895, had conveyed to Loper. The land con-
veyed by this deed lies immediately in front of that 
conveyed by the last recited deed and to the ocean- 
ward of high water mark. This deed contains no 
reference to any restriction. (&A 3 A  /  /  j f j

These Loper deeds were acknowledged June 6th, 
1896, and recorded June 10th, 1896. It is within the 
lands conveyed by Loper’s last mentioned deed that 
the appellant Company (Loper’s ultimate grantee) is 
restrained from driving piling and erecting thereon a 
structure.

In pursuance of this dedication deed of April thir-
tieth, 1896, the city constructed the steel walk, partly 
on the original right of way and partly on the re-
located line; in fact, the construction of the new walk 
was begun prior to the date of the deed ; evidently it 
was a thoroughly understood matter and the owners 
permitted the work to be begun without waiting for 
the formal deed.

On April 29 the steel columns had been sunk and 
the floor beams were being placed across the Loper 
property. During this construction the old boardwalk 
was in constant use by the public and was not torn 
down except in places were the locations were iden-
tical, and at such points only a few feet at a time, in 
order to permit the replacing of the old boardwalk by 
the new (Case pp. 55 56 ).^ ^ ^

The defenses interposed are •
1. That the boardwalk of 1890, over the premises 

conveyed by Evans to Loper in 1895, was not built 
upon the lands described in the deed made in 1890 by
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Evans and others to Atlantic City (Ex. C. 3), and that 
the city had never taken possession of the strip so de-
scribed, but had built the walk about forty feet fur-
ther toward the ocean ; that prior to the conveyance 
by Evans to Loper the strip actually described had 
reverted to Evans, and the strip and the lands ocean- 
ward of it were not subject to any easement or restric-
tions by virtue of the deed of 1890.

2. That the dedication deed of 1896 did not become 
operative until formally accepted by the city, and 
was not so accepted until after Loper had conveyed 
to defendant’s lessors, Mary A. Riddle Company and 
Joseph A. Brady, and that they purchased without 
notice of the city’s claim under the deed of 1896.

3. That even if the lands were subject to the deed 
of 1896 the defendant had a right to proceed with its 
proposed construction provided it should use steel in-
stead of wood.

4. That the lands are not bound by the deed of 
1896 because it was not executed by all the owners of 
lands fronting on the beach, and the alleged general 
agreement therefore never became effective.

5. Denies that complainant will suffer any injury 
by the proposed structure, or that he has any right to 
enforce the restrictions against Loper’s grantees on 
the theory that there was a general scheme agreed 
upon, which might be enforced by any party thereto.

6. Denies that the lands below high water line as 
it existed in 1895 are bound by the restriction as to 
building within twenty-seven feet of the line of Penn-
sylvania avenue, contained in the deed from Evans to 
Loper in 1895, and asserts that that portion of the 
property is held under the deed from the Riparian 
Commissioners to Loper.

7. At the final hearing the defendant for the first 
time raised the question that Loper had never signed 
the deed of 1896, of which'a copy was annexed to the 
bill. Loper swore that he did sign a copy of the
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printed deed, but not that particular one. Defendant 
objected to the sufficiency of the proof of the deed that 
was offered in evidence to bind Loper or his grantees.

I.

The restrictions in  the deed o f 1890 became binding 
on the lands in  question, and are still binding unless 
they have been released by the substitution o f those 
contained in  the deed o f 1896.

It is true that the boardwalk built under the 1890 
deeds was not built wholly upon the exact line men-
tioned in the written description in the deed. This 
was due to an err or in the wording of the ordinance 
and written description, which were the same. The 
survey and map for the right of way were made by 
M. Hillman, who was then city surveyor. This map 
was appended to and made part of the deeds (see p.

the right of way was correctly shown by this 
map, and the walk was actually built upon those lines; 
but when Mr. Hillman attempted to describe this line 
in the ordinance and deeds he made some errors in 
the wording of the description, and at the point in 
question the lien described was about forty feet fur-
ther inland than as shown by the map and survey, and 
as the walk was actually located on the lines shown 
by the map (see testimony of Hackney, pp. 55-57-). (t?1 ~  & 
However, the actual location, as indicated on the map 
appended to the deeds, was according to the intention 
of all parties, and the walk as thus built was used and 
connected with by the owners; they ought not now to 
be heard to object on account of this clerical error in 
the written description. The map was as much a part 
of the description as the written or printed descrip-
tion, and there being an apparent error in the latter 
all parties should be concluded by their acquiescence 
in the use of the strip as shown on the map; they had
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the benefit of the walk and connected their buildings 
with it. There can be no doubt that all parties in-
tended that the strip shown on the map, and on which 
the walk was actually built and used for many years, 
and the lands oceanward therefrom should be bound 
by the restrictions in the deed. The precise location 
of the walk was evidently not considered to be a mat-
ter of vital importance; by the provisions of the deed 
the city was bound, upon the request of the owners of 
three contiguous squares, to remove it oceanward 
whenever a certain amount of land should be formed 
by accretion (p. 153, 11. 12-20). Such removal, al-
though not agreed to by all owners, would not have 
the effect of discharging the restrictions, although the 
former strip would revert to the owners.

The effect of the deed of 1898, and the building of 
the new walk under it, was merely to relocate por-
tions of the old walk, and rebuild the walk, and to 
change in some respects the restrictions upon the 
lands oceanward. It will be seen, however, by com-
paring the two deeds that the general plan of pre-
serving the ocean front was practically the same.

Vice-Chancellor Grey in his opinion (18 Dick., pp. 
660 to 662) states the situation on this point very 
clearly.

n .

The rights o f the city under the deed of 1898, and of 
the parties thereto as between themselves, became opera-
tive before the conveyance by Loper to the Riddle Com-
pany and B rad y; when they acquired title they were 
chargeable with notice o f the rights accrued under that 
deed.

The deed was dated April 30, 1896, acknowledged 
by Loper and many others on May 9, 1896, and re-
corded June 16, 1896. Loper’s deed to Riddle Com-
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pany and Brady (p. 143) was dated June 6, acknowl-
edged on the same day and recorded June 10, 1896. 
The city had taken possession of the new strip and had 
placed steel columns and floor beams for the new walk 
thereon over the premises, in question on April 29,1896 
(see stipulation, p. 46). Also, Joseph A. Brady was 
himself one of the signers of the same deed signed by 
Loper, probably in order to bind other property which 
he then owned. Loper’s grantees thus had ample
warning and notice of the fact that the city claimed 
rights in the new strip, and were bound to inquire as 
to the extent and nature of such rights. This branch 
of the case is also fully presented in the opinion of 
Vice-Chancellor Grey (18 Dick., at pp. 665-672'.

III.

The deed of 1896 operated as .a covenant between the 
grantors and the city that each owner would surrender 
to the city his portion o f the right of way and be bound 
not to build on the ocean side o f the boardwalk, in  con-
sideration that the city would erect a boardwalk im -
provement

The proof shows possession of the right of way was 
delivered to the city and that the city has erected a 
boardwalk improvement, which has been accepted and 
and used by the grantors in said deed for several 
years.

By this dedication deed the grantors surrendered 
their property and invested in the city, the grantee. 
This surrender and entire control over the property 
vested the grantee, the city, with a property right. 
It created something more than a personal privilege ; 
mere leave and liberty to be enjoyed as a matter of 
indulgence at the will of the grantors ; it was a bind-
ing agreement between the parties and implies an 

^  estate conveyed or ooatcd. ,
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IV.

The defendant has no right, under the deed of 1896, 
to build the proposed addition either of wood or steel. 
It is not a p ier such as is perm itted by that deed.

In the case of Atlantic City against the same de-
fendant, in which the above mentioned opinion of 
Vice-Chancellor Grey was written, the affidavits ap-
pended to the bill of complaint showed that the piles 
being driven were wooden ones, and the Vice-Chancel-
lor properly decided the motion for injunction on the 
ground that such piles were clearly in violation of 
the terms of the deed. At the argument complainant’s 
counsel also raised the point that the proposed addi-
tion was not such a pier as the deed permitted. The 
Vice-Chancellor considered that it was unnecessary for 
him to decide that question, it not being denied that 
the piles were wooden ones, but states in his opinion 
(pp. 672-674) that if it were necessary to deside this 
point he would consider that the proposed addition 
was not such a pier as was permitted by the deed.

The defendant now claims the right to proceed with 
the construction, provided it shall use steel instead of 
wood, and that the injunction order preventing it 
from proceeding to drive any kind of piling is too 
broad.

We claim that this proposed latteral addition can-
not be considered as within the terms of the permis-
sion given by the deed of 1896, permitting each owner 
to erect a pier at least one thousand feet long, built 
of iron or steel. The pleadings show that a pier pur-
porting to comply with the permissive clause of the 
deed was built by the Auditorium Pier Company in 
1899. The evidence also shows (pp. 56-58) that this 
company at first built the auditorium immediately 
adjoining the boardwalk; when proceedings were 
taken to enjoin this structure they built out into the
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ocean, in the rear of it, what purported to be an iron 
pier, in order to conform to the letter of the deed. 
This addition was only twenty feet wide; the audi-
torium on the beach front was seventy or eighty feet 
wide (see diagram).

The defendants proposed to widen the existing pier 
for its full length, and by this means would cover 
nearly all the property held by them, being 150 feet in 
width; also to place thereon buildings and structures 
in which exhibitions and entertainments were to be 
given.

The principal value of the beach front property, and 
incidentally of nearly all other property in Atlantic 
City, depends upon the attractiveness of the beach 
front, and view of the ocean therefrom. It is appar-
ent that it was to preserve this that the deeds of 1890 
and 1896 were made; that was the only object of those 
deeds, and in order to give effect to this a strict con-
struction should be given to the clauses permitting 
owners to make connections with the boardwalk, and 
build structures oceanward therefrom. Any owner 
proposing to build such a pier should show that he is 
acting strictly within the terms of the permissive 
clause. (Atlantic City vs. Atlantic City Steel Pier 
Company, 17 Dick., 139.) What is contemplated by 
the deed is a pier. This word should be construed in 
its ordinary sense, having in view the main purpose 
and object of the deed. It would seem to permit an 
open pier, with seats for the accommodation of per-
sons going thereon from the boardwalk, possibly sun 
parlors, and any such erections in order to make the 
pier serve the use for which it and the boardwalk were 
contemplated and designed, viz: to permit the public 
to enjoy the sea view and air to the fullest extent; 
anything erected on the pier which would go further 
than this, and would tend to interfere with the enjoy-
ment of these matters by the public who might resort 
to the beach front, and by the patrons of the hotels
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erected adjacent thereto, would seem to be contrary to 
both the letter and spirit of this provision. It was not 
contemplated that the piers should be merely color-
able, and used for the sole purpose of enabling any 
owner of the shore front to conduct thereon a business 
for his own benefit, which would require such struc-
tures as would materially interfere with the purpose 
and object of the dedication deeds. The purpose 
which the owners had in mind in this whole matter is 
shown by the fact that in the deed of 1890 no struc-
tures whatever were permitted, except ‘ ‘ such open 
pavilions as the Common Council might on application 
allow’ ’ (p. 153 ïe l Q&22-35).

The deed of 896 is merely supplemental to that of 
1890. It recites the fact of the existing walk, and 
covenants in the deeds therefor, and that it was advis-
able for thé interests of the city, as well as of the 
owners, to change the location and move the same, 
and erect a new walk ; the owners then covenant not 
to erect on the lands granted or on the ocean side 
thereof, any structure ‘ ‘ except as provided by ordi-
nance the city covenants not to erect or allow any 
structure on the lands described (the right of way) 
* ‘ except as above provided. ’ ’ The only thing ‘ ‘ above 
provided ’ ’ to be. erected on the right of way was the 
new board walk, and this is evidently what is here 
referred to.

In construing the meaning of the new clause in the 
1896 deed, permitting owners to erect an iron or steel 
pier 1,000 feet long, the general intention evidenced 
by both the original and supplemental agreements 
should be considered.

Some light is thrown upon the intention which the 
parties had in mind by this clause by the following 
statement therein : ‘ ‘And shall not permit the sale of 
any commodity upon the same, and be confined to 
charging only an entrance fee.”  This indicates that 
the piers were not to be used for ordinary business
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purposes, and further indicates, in our opinion, that 
they were to be used merely as accessories to the 
boardwalk, and to carry out the general purpose of the 
agreement to keep the beach free from any matters 
detrimental to the main purpose sought to be accom-
plished by these deeds, viz: the unobstructed view of 
the ocean and freedom from the objects which gen-
erally are sought to be established at such places for 
private gain, but which would seriously interfere with 
the purpose apparent in the minds of these beach front 
owners when they entered into these agreements.

The present pier contains large buildings, and is 
used for purposes which are subversive of this agree-
ment ; to permit the business so carried on to be ex-
tended would be finally to destroy the whole object 
sought to be accomplished by these deeds, and would 
result in incalculable loss both to the beach front 
owners and to the citizens generally.

V.

The deed o f 1896 is binding on all parties who 
signed it, notwithstanding that it  was not signed by 
every other owner.

The same objection as is here raised by the defend-
ant on this point was raised in the case of Atlantic 
City v. Atlantic City Steel Pier Company (17 Dick., 
139). Vice-Chancellor Reed there stated :

‘ ‘ I have no doubt there was a general under-
standing that the scheme required deeds from 

“ all the beach owners along the right of way.
The ground work of the scheme was a common 

“ surrender by such owners of a certain degree of 
“ control over their own property in considera-
tion  of the benefit that would accrue to them 

from similar conduct on the part of the other 
owners. If the complainant had attempted to
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hold the defendant to its covenant, while all or 
“  most of the beach owners refused to make simi- 
“ lar deeds, it would have presented a case of 
t ( hardship in the highest degree inequitable. But 
“  in this instance the scheme is substantially exe-

cuted. Out of the very numerous beach owners, 
as already remarked, two or three only have not 
yet made their deeds. These owners, so far as 
appears, are not in the vicinity of the land of the 
defendant. The defendant has been silent while 

‘ ‘ all the improvements have been made. It knew 
that the city was building upon the land in ques-
tion by reason of the license which they had 
given in the deed. Under any aspect in which 
the facts can be viewed, it is now too late for the 
defendant to say that there was no delivery of 

“ its deed of dedication to the city.”
There were several parties on the outskirts who did 

not sign ; very few along the two miles of the central 
and built-up section failed to sign (case, pp. 71-72; 
also p. 66). There was no limit upon the time within 
which signatures should be obtained : their signatures 
were constantly being obtained ; evidently all
parties were desirous that the new walk should pro-
ceed as far as practicable.

Loper and his grantees and the other owners who 
signed acquiesced in the situation, and took the bene-
fit of the walk so far it was constructed, which was 
sufficient for all practical purposes.

VI.

Both the pleadings and proofs show that Loper did 
execute the dedication deed o f 1896.

We submit that in view of the condition of the 
pleadings the complainant was not bound to offer any 
proof of the fact of the execution by Loper of the 
dedication deed of 1896.
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The bill charges (p. 4) that he executed it. The 
answer does not deny this allegation, but sets up as a 
defense a denial that it was executed on April 30 or 
was delivered in May, and further, that it did not 
become effective until formally accepted by the city, 
and that it was not so accepted until after Loper had 
conveyed to the defendant’s lessors, who purchased 
without notice thereof. This operates as an admission 
of the charge in the bill that Loper did in fact ex-
ecute it.

But if proof on this point was necessary, it was 
furnished by the admission in evidence of a certified 
copy of the record of the original deed (p. 156), also 
p. 48, Ex. C 3, the original having been proved to 
have been lost (pp. 122-125).

In order to meet any possible question as to the suf-
ficiency of proof by the certified copy, complainant 
also proved the contents of the original deed as a lost 
deed. (Testimony of witness Moore, pp. 149-158.)^ £*'~*-*^

In conclusion we refer the Court to the exhaustive z z f~  ^
discussion of the matters in issue contained in the 
above mentioned opinion of Vice Chancellor Grey on 
the motion for preliminary injunction in the case of 
Atlantic City against the same defendant, and also in 
this case, immediately following it. (18 Dick., 674.)

HARRY WOOTTON,
GODFREY & GODFREY,

Of Counsel with Respondent.
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)

Between ) io
)

A T L A N T IC  C IT Y , )
)

Complainant, )
)

and )
) On Bill, &c. • 

THE N E W  A U D IT O R IU M  )
)

PIER C O M P A N Y , )
)

Defendant. ) 2Q
)

—------------------------------------------------ o

Hearing in the above matter before His H onoi 
Martin P. Grey, one of the V ice Chancellors of this 
State, at the Chancery Chambers, in the City of 
Trenton, on Monday, the 13th day of October, 
1902.

Mr. Harry W ootton , and Mr. Burrows C. Godfrey 
for the complainant.

Mr. C. D. Thom pson and Mr. E. P. Hervey (of 
the New Y ork  Bar) for defendant.

Mr. W O O T T O N : There is a matter we omitted 
to put in the stipulation.

That Mr. Richard F. Loper received from the 
^ate of New Jersey a grant of the riparian land, bv 
deed of the Riparian Commissioners of the State of 
New Jersey, dated August 29, 1895, conveying the 
lands beyond high water mark, oceanward of the 40
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lands in question, and including a place in which the 
defendant company is engaged in constructing cr 
driving its piling.

Counsel submit a stipulation dated October 3. 
1892, entitled in the cause, signed H&rry Wootton, 
Solicitor for Complanant, and Thompson and Hal!, 
solicitors for defendant, admitting without proof 
some of the facts in dispute in this case, which stipu- 

10 lation the V ice Chancellor marked “ Filed October 
13, 1902.”

The stipulation is as follows:

It is stipulated by counsel for the respective par-
ties hereto that the following facts are admitted on 
both sides and need not be proved.

First. That the minutes of the City Counsel show 
that the “ Boardwalk Ordinance”  (attached to the 
bill) was introduced in the said Council on April 

20 13th, 1896; went to  second reading on the same 
night, and was passed May 4th, 1896, and approved 
May 6th, 1896. That on June 8th, 1896, a resolution 
was adopted accepting the dedication made by prop-
erty owners along the right of way, and instructing 
the City Solicitor to have the right of way recorded 
in the County Clerk’s Office.

Second. That the steel board or plank walk of 
1896 was actually constructed and is in use along 

30 the beach or ocean front from Vermont avenue to 
Texas avenue, on the lands laid down in the ordi-
nance, and described in the agreement of April 3°tK* 
1896, and that a wooden or plank walk extended 
from Verm ont to Caspian avenue, and from Texas 
to Hartford avenue, on lines near those laid out in 
the ordinance.

Third. That the agreement for the Board walk 
of 1896 was not executed by all the owners of beach 

AO or ocean front, along the sixty foot wide strip de-
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scribed therein; that many owners of land compris-
ing part of the entire strip described, refused to exe-
cute that agreement; and a few owners have not as 
yet signed any agreement with the City, in com m on 
with other property owners, relative to  a right of 
way, upon any terms.

Fourth. That the several tracts for the use of 
which the City holds no' agreement, are located in 10 
various places along the whole strip.

Fifth. That in regard to the old boardwalk, the 
strip described in the agreement and in the ordi-
nance of 1890, was located at many places or points 
between high and low water mark; the dedication 
agreements were not executed by all of the owners 
of the strip therein described; that some refused to 
execute the agreement, and did not sign any agree-
ment with the City dedicating said strip.; that the 2 0  

parcels of land for which the City held no agree-
ments were scattered along the whole line of that 
boardwalk.

Sixth. That the City has never taken and fully 
prosecuted any proceedings to condemn an ease-
ment over any of the lands for which it holds no 
agreement for dedication.

Seventh. That the blue print map entitled “ Map 30 
showing a portion of Atlantic City, New Jersey,”  
and made by R. L. Goff, C. E., April 7th, 1899, cor-
rectly shows the various matters laid down thereon, 
and need not be proved.

Eighth. That the tracing map made by Ashmead 
Hackney, and showing the right of way for the 

oardwalk of 1890, as shown on the map of M. Hill- 
ĵ an, surveyor, together with various other matters 

]cated thereon, correctly locates the boardwalk 4 0
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and other lines purporting to be shown thereon, and 
need not be proved.

Ninth. That the actual work of building the new 
steel walk by the City of Atlantic City commenced 
by the sinking of the steel columns and placing floor 
beams for its support, and that along the property 
now owned by the defendant lessors, the columns 
were sunk, and the floor bfeams were being placed 
on April 29th, 1896.

Dated O ctober 3rd, 1902.

H A R R Y  W O O T T O N ,
Solr. of Complt.

T H O M P S O N  & H A L L ,
Solrs. of Deft.

20 t
Mr. W O O T T O N : If your H onor please, in the 

stipulation, it is admitted that the ordinance of 1896 
was admitted April 13, and passed May 4> approved 
May 6, this being the ordinance known as the 
“ Boardwalk Ordinance,”  under which the city of 
Atlantic City proceeded to construct the steel board-
walk, and if the original is desired, this is the orig-
inal.

30 Mr. T H O M P S O N : A  copy is annexed to the 

bill.

Mr. W O O T T O N : Yes.

It is admitted that the copy of the ordinance an 
nexed to the bill is a true copy of the ordinance as 
passed.

Mr. W O O T T O N : W e desire to  offer a certified 
40 copy of a deed from Charles Evans, to Richard
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Loper, dated July 22, 1895, acknowledged July 22, .
1895, and recorded July 23, A. D., 1895, in the 
Clerk’s Office of Atlantic County, B ook  192 of 
Deeds, fol. 384, etc. W hich deed conveys the prem-
ises described on the blue print map, referred to m 
Section 7 of the stipulation, as made by R. L. Goff, 
which will be referred to hereafter as the “ Goff 
Map;” being that lot on said map which is included 
within the red lines, and marked “ Evans to Loper, 
July 22, 1895,”  the description purporting to run to 
high water mark.

Marked Exhibit C— 1.

Also a certified copv of a deed from Richard F. 
Loper and wife to the Mary A. Riddle Co., and 
Joseph Brady, dated June 6, 1896, acknowledged 
Tune 6, 1896 recorded June 10, A. D. 1896, in the 20 
Clerk’s Office of Atlantic County, in B ook  203 of 
Deeds, fol. 381, etc., and conveying a portion of the 
upland, part of the lands conveyed by Evans to 
Loper, by deed of July 2, 1895, the portion by the 
deed to said Riddle Co. and Brady, being the part 
bordering on high v ¿itr mark and rui.ving landward 
862 feet, and including ti:e sites of the old: board ,valk, 
and also the new steel boardwalk.

Marked Exhibit C— 2.

Also a certified copy of the deed and agreement 
signed by Charles Evans, et al., dated January 2, 
1890, made between Charles Evans, et als of the 
City of Atlantic City, acknowledged by Charles 
Evans, Feb. 5, 1890, recorded in the Clerk’s Office of 
Atlantic County, March 28, A . D. 1893, in B ook 173» 
fol. i i 5 etc., purporting to  convey the right of way for 
The purpose of the boardwalk, and also to have cer-
tain covenants with relation to  the land to the ocean- 40
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ward right of way. For exact description see the 
deed.

Marked Exhibit C— 3.

Also a certified copy of the deed of right of way, 
signed Henry W . Leeds, Richard F. Loper, et als., 
dated April 30, 1896, acknowledged by Richard F. 

I0 Loper, May 9, 1896, and recorded June 16, A. D. 
1896, in the Clerk’s office1 of the County of Atlantic, 
in Book 206 of Deeds, fol. 22.

Already printed on pp. 15-24 ° f  Case.

Mr. T H O M P S O N : I object to this being in evi-
dence at all, on the ground that the statute does not 
permit the making of a certified copy of a paper of 
this sort evidence.This is not a deed, nor is it a con-
veyance of land; the word “ grant” or “ conveyed 
does not occur in it. It is not within the statute 

20 which permits a certified copy being offered.

The V IC E -C H A N C E L L O R : Have you the orig-
inal deed?

Mr. W O O T T O N : W e  have not, we made diligent
search, coverin'^ several days, and we have not been
able to find the original deed. W e hope to locate it,
but we have not been able to find it. It may have
been mislaid and got in with some other papers. We
hope to produce it and want to produce it.

30
The V IC E -C H A N C E L L O R : I am nob willing to 

pass upon this question in any way which will ex-
clude the opportunity to offer other proof of this im-
portant conveyance if the original instrument cannot 
be found, I am not willing to pass upon this question 
upon a mere objection to the form in which evidence 
is presented. An opportunity should be afforded to 
produce the original, or to prove that the paper sub 
mitted is a true copy if the original be shown to 

40 have been lost.
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Mr. W O O T T O N : I have witnesses here to prove 
the apparent loss of the deed and our inability to find 
it.

The V IC E -C H A N C E L L O R : I do not want to 
pass upon this, Mr. Thompson, in this shape, unless 
I am compelled to do so.There are questions of sub-
stance involved in this instrument, and it has gone 
through the Court of Appeals, and has several times 10 
been recognized as an efficient record. Practically, 
it would go far to decide this case upon the exclusion 
of this paper. It would be better to admit it and 
pass upon the matter in final hearing affording fur-
ther time to offer other proof if it need be.

Mr. T H O M P S O N : This is an action brought for 
an injunction to restrain us from using our property.
If we are satisfied that they have not got any such 
paper as one upon which they base their claim, we 20 
are entitled to the strictest construction of the rules 
of law.

The V IC E -C H A N C E L L O R : The cause may be 
tried in such a way as to preserve to the defendant 
company all its rights and at the same time have it 
in such shape as to determine it on its real merits.

Mr. T H O M P S O N : It does seem to me that it is 
hardship to us; we have lost all this summer’s busi- 30 
ness because we were misled about this paper.

The V IC E -C H A N C E L L O R : D o you deny that 
this deed of April 30, 1896, is forceful to affect any 
interest in the lands it refers to?

Mr. T H O M P S O N : Yes, I do.

The V IC E -C H A N C E L L O R : Y ou  deny that on 
the face of the certified copy as produced? 40
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Mr. T H O M P S O N : If this pap£r is what they have 
to rely on to sustain this, injunction, I propose to 
argue to your H onor t'hat they have no interest in 
the land whatever.

The V IC E -C H A N C E L L O R : Then of what signi-
ficance is it whether the original deed is produced, or 
a certified copy, because under the construction you 

IO put upon it, you claim that the original deed passed 
no interest in the land. Y our present objection is 
not to the force and effect of the conveyance or cov-
enant but to the form in which proof of it is sought. 
Y ou  appear to wish to exclude any proof that such 
a deed was made.

Mr. T H O M P S O N : N ot if they produce the origi-
nal.

20 The V IC E -C H A N C E L L O R : Assuming that the 
original, is lost, your objection is not in accordance 
with your theory of the effect of the instrument. You 
say that the effect o f the instrument, a certified copy 
of which is produced, is to pass no title and no inter-
est in land. If that is your ground, it would be one 
which I could pass upon by an examination of the 
original deed or of any kind of a proven copy of it. 
Y ou  object to the admission in any form of the in-
strument, which you say does not pass any title, so 

3°  that the Court cannot consider what the effect of it 
really is.

Mr. T H O M P S O N : I hesitate to open my case in 
this way before my opponents have put in their case. 
But, in the first place, if they do produce the origin3 
deed, I think it will appear that if it was signed y 
Mr. Loper, it was not signed until after the conve\ 
ance to Mr. Riddle. If that is true and I prove tha
Mr. Riddle was owner in equity, if not by actual eec>

40 at the time Loper signed, then Loper had no Powe
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to sign any k in d  o f a g r e e m e n t w h ich  w o u ld  bin d  M r . 

Riddle or h is a ssig n s. I h ave a r ig h t to  see  th e  o r -

iginal to  k n o w  W hat th e d a te  o f th e  o rig in a l sign ed  

by M r. L o p e r  w as. M y  in fo rm a tio n  is th a t th is is 

not the true o n e . I f  th ey  p ro d u c e  th e  o rig in a l, I 

then propose to  a rg u e  to  y o u r  H o n o r  th at th e o r -

iginal does n o t co n v e y  an y  in terest in lan ds.

The V I C E - C H A N C E L L O R :  I w ill a d m it th e  cer-

tified copy o f th e  d eed  h ere p ro d u c e d , and  g iv e  M r . 

Thom pson th e  ben efit o f his o b je c tio n  to  its a d m is-

sion.

M arked E x h ib it  C — 4 .

M r. W O O T T O N :  W e  h a v e  o th e r  d eed s, b u t I 

think w e had b e tte r  o ffe r  th e m  w h en  w e p ro v e  th e m .
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J O H N  W .  H A C K N E Y ,  sw orn  for th e  com plainant:

D I R E C T  E X A M I N A T I O N  b y  M r . W o o t t o n :

Q .  W h e r e  d o  y o u  resid e? A .  In  A tla n tic  City.

Q .  W h a t  p o s it io n  d o  y o u  h o ld  in A tla n tic  C ity? A.
I a m  C ity  E n g in e e r  o f A t la n tic  C ity . ^

Q . A b o u t  h o w  lo n g  h a v e  y o u  b een  C ity  Engineer?

10 A .  I th in k  a b o u t fo u r years.
Q . D o  y o u  k n o w  a n y th in g  a b o u t w h a t proceedings 

w ere  ta k en  to  re lo c a te  a  b o a rd w a lk  in A tla n tic  City 

in 18 9 6 ? A . I  k n o w  w h a t I did co n cern in g  it, and 

w h a t m y  p a rtn er , M r . J oh n  P . A sh m e a d , who was 

th en  C ity  S u rv e y o r , did .
Q . S ta te  w h a t p ro c e e d in g s  w ere ta k e n . A . My 

re c o lle c tio n  is th a t a b o u t th e  first th in g  that was 

d o n e  w as fo r  th e  reg u la r  c o m m itte e  of the C ity  Coun-

cil, ca lled  th e  S tr e e ts , W a lk s  and  D riv e s  Com m ittee, 

20 in c o n ju n c tio n  w ith  th e  C ity  S u rv e y o r , to  determine 

u p o n  a n e w  lo c a tio n  fo r  th e  n ew  boardw alk , that 

w o u ld  b e  a g re e a b le  t o  all th e  in terests of property 

ow n ers th a t w o u ld  ab u t th ereon . T h a t  to o k  up con-

siderable t im e ; th e  m e a su re m e n ts  w e re  m ade a ong 

th e  b ea ch  fro n t, n u m e ro u s  m a p s , differen t lines were 

p r o o o se d  an d  su b m itte d  to  th e C it y  C ou n cil, and re-

ferred b a ck  a ga in  fo r  fu rth er co n sid era tio n , extents  

in g  I th in k  fro m  O c t o b e r  o n  u n til th e following 

M a r c h , O c to b e r , 18 9 5 , to  M a r c h , 18 9 6 . _
,0  Q . W a s  a line fo r  th e  n ew  b o ard w alk  finally 10c -

ted  b y  y o u ?  A ..Y e s ,  sir; acting under instructions c

th e C ity  C o u n cil I p resen ted  a p lan  w h ich  showed l 

lo c a tio n  for a n e w  6o -fo o t  w id e strip  u p on  whic 1 tn 

b o a rd w a lk  w as to  be  b u ilt ; th a t w as a d op ted , an 

C ity  C o u n c il—

M r . T H O M P S O N :  Y o u  can n ot testify to 

w h a t th e C ity  C o u n c il d id  unless you are a 

m e m b e r  o f th e  C ity  C o u n cil.

<40
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T h e V I C E - C H A N C E L L O R :  I f  it is the. 

identification  o f an o rd in an ce  w h ich  w as ad -

m itted , 'he m a y  say w h a t w as d o n e  on  th e  

grou n d. H e  c a n n o t p ro v e  th e  o rd in an ce .

M r. T H O M P S O N :  T h e  o rd in an ce  is ad -

m itted.

Q. W h a t  w as d o n e  u n d er y o u r  su p ervisio n  actu ally  I0 

upon this site as laid  o u t  b y  y o u  as C ity  E n g in e e r ?

A. I and m y  p artn er M r . A s h m e a d , w h o  w as C ity  

Surveyor, w ere w o r k in g  to g e th e r . W e  v is ite d  th e  

ground w ith th e c o m m itte e  and  fo u n d  o u t fro m  th em  

where thev w a n te d  th e  line o f th e  b o a rd w a lk  to  b<- ( 

placed. W e  p rep ared  m a p s s h o w in g  th e  line in th a t  

position and su b m itte d  it to  C ity  C o u n c il . W e  p re-

pared the d escrip tio n  for th e  o rd in an ce  sh o w in g  th e  

line.
Q. (B y the V ic e -C h a n c e llo r ) . T h a t  is th e  line w h ere  

the proposed n ew  w a y  for th e  b o a rd w a lk  sh o u ld  be 20 

located? A . Y e s , sir.
Q. H o w  did y o u  run th a t lin e , did y o u  run th e  tw o  

outsides lines, o r  th e ce n tre  lin e, o r  o n e  side line, or  

how did you  run it?  A .  M y  r e c o lle c tio n  is th a t tn e  

physical w ork—
Q. W a s  th e  d eed  su b se q u e n tly  d raw n , or th e c o v -

enant which has b een  referred to , o f A p r il 3 0 , 16 9 b, 

in accordance w ith  th e  w o rk  w h ich  y o u  laid  out? A .

Yes, sir; describes th e  in terior  line.
Q. Then th e lines w h ich  laid th e  site  w as th e m -  3 °  

terior line o f th e  n ew  b o a rd w a lk  as it w a s to  b e ?  A .

Yes, sir; arid o f th e  n ew  60 -fe e t  w id e  strip .

Q. A n d  th e en clo su re  60  feet b e y o n d  th at seaw ard ?

A. Y es, sir.

Q. R u n n in g  parallel to  i t ?  A .  Y e s ,  sir.
Q. It varied at d ifferen t streets, g e t t in g  so m ew h a t  

narrower? A .  T h e  60  fe et?

Q. Y e s?  A .  N o , sir.
Q- W a s  it all 60  fe e t?  A .  F r o m  A lb a n y  aven u e  

to the Inlet at C a sp ia n  a ven u e. 4 °



54
J O H N  W .  H A C K N E Y .

Q . T h r o u g h  th e  w h o le  le n g th ?  A .  Y e s , sir.

Q . A n d  60  feet th ro u g h  th e  land o f M r. Leper? 

A .  Y e s ,  sir.

Q . (F u r th e r  d ire ct). W h a t  stru ctu re  was erected 

o n  th is strip ? A .  B e tw e e n  V e r m o n t  avenue and 

T e x a s  a v en u e , o r  I m ig h t  say w ith in  n o  feet from 

th e  ea sterly  line o f T e x a s  a ven u e , w h a t w e call the 

io  steel b o a rd w a lk  w as b u ilt ; th e  w id th  of that board-

w a lk  fro m  V e r m o n t  a ven u e to  M assach u setts  ave-

n u e w a s 21  feet w id e  o v e r  all, and fro m  Massachusetts 

a ven u e to  th is p o in t w ith in  n o  feet o f T e x a s  avenue 

w as 4 1  feet o v er  all. I m ig h t  say  th ere was one in-

terru p tio n  o v e r  th e  p ro p e rty  o f o n e  W m . B oker, who 

o w n e d  65  feet in fro n t at th e  corn er of Mississippi 

aven u e.

Q . (B y  th e  V ic e -C h a n c e llo r ) . W h e r e  was this 41 

feet w id e n e w  b o a rd w a lk  erecte d  w ith  relation to the 

2Q 60  fo o t  w ide strip  in w h ich  it w as p laced? A . The 

in terior  o r lan d w ard  line, o f  th e  n ew  steel boardwalk, 

w as p laced  an inch  and  a h alf so u th w ard  or eastward 

o f th e  in terior line o f  th e  60  fo o t  w id e strip. It was 

in te n d e d  to  b e  p laced  e x a c tly  u p o n  th e interior line, 

-  b u t it w as fo u n d  th a t th e lu m b e r  w hich  is furnished 

b y  th e c o n tr a c to r  w as a little  to o  sh ort to  enable it 

to  be cu t 4 1  feet lo n g , an d  w e to o k  o ff an inch and a 

half.

Q . T h e n  it lay  w ith in  th e  60  fo o t  strip? A . Yes, 

30 sir.

Q . W it h in  an inch  and  a half o f  th e landward side 

o f it?  A .  Y e s ,  sir.

Q . T h a t  left a i q  fo o t  strip  o f  th e  60 foot strip to 

th e  o cea n w a rd  sid e o v e r  w h ich  th ere w as no c o n stru e  

tio n ?  A .  Y e s ,  sir.
Q. (Further direct). Was that boardwalk of the 41 

foot width erected across the property manee 
the Goff map, “ Evans to Loper, July 2 2 , 1895 

Yes, sir.
Q . S e t  fo rth  b y  th e red  in k ? A .  Y e s , sir.40
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Q . A t  th at p o in t w as it 19  feet fro m  th e o u tsid e  

line of the r ig id  o f w a y ?  A .  19  feet i-| inches.

Q. O n  th at p r o p e r ty ?  A .  Y e s ,  sir.

Q. (B v  th e V ic e -C h a n c e llo r ) . W h a t  w as th e stru c -

ture itself? A .  T h e  stru c tu re  itse lf w as really  th ree  

inches narrow er th an  4 1  feet.

Q . W h a t  w as it?  A .  A  b o a rd w a lk  stru c tu re  of 

wooden floor, u p o n  w o o d e n  flo o r  jo is ts , su p p o rte d  on  10 

steel girders, and  su ot>orted  o n  steel co lu m n s.

Q . H o w  h ig h  d o es it  stan d  fro m  th e sand or b ea ch ?

A . T h at varies in d ifferen t p laces, at th e  fo o t  o f P e n n -

sylvania a v en u e  a b o u t 7  feet, th e  flo o r  o f  it.
Q| H o w  w ere th o se  stee l g ird ers su p p o rte d ?  A .  

The steel g ird ers w ere su p p o rted  u p o n  tw o  steel c o l-

umns, sunk in th e  sand.

Q . T h e y  s to o d  th e n  a b o u t sev en  fe e t a b o v e  th e  

sand, and on  to p  o f th at g ird e r  w as this b o a rd w a lk  

structure, o v e r  th e jo is ts  on  th e to p  o f th e g ir d e r ?

A . T h e b o ard w alk  flo o r  w as su p p o rte d  o n  jo ists , 

they w ere o f w o o d , and  th e jo is ts  w e re  su p p o rte d  

at each tw e n ty  fo o t  in terval o n  steel g ird ers .

Q . W h a t  is. th e th ick n ess o f  th e p la in k in g  w h ich  

made the f lo o r in g ?  A .  T h e  p la n k in g  w as tw o  in ch es  

thick, and the flo o r  jo is ts  w e re  fo u r  in ch es b y  14 

inches, a n d  th e steel g ird e rs  w ere  th re e  fe e t d eep , 

except at th e  o u te r  en d , w h ere  th e y  ta p e re d  up.

Q . (F u rth e r  d ire ct.) D id  y o u  a tten d  to  th e civil 

engineering in co n n e c tio n  w ith  th e ere c tio n  o f th at  

walk, g iv e  th e lin es? A .  Y e s ,  sir, I p e rso n a lly  d ro v e ,

I think, n ea rly  all o f  th e stak es fo r  th e lo c a tio n  o f  

the c o lu m n s ; w e d ro v e  th ree  stak es e v ery  tw e n ty  

feet the w h o le  le n g th  o f th e line.

Q . D o  y o u  k n o w  a t w h a t tim e  in 18 9 6  y o u  w ere  

en gaged in g iv in g  th e lin es o n  th e p r o p e r ty  m a rk e d  

on the G o ff m a p , re ferred  to  in th e p re v io u s  q u es-

t io n ?  A . I lo o k e d  th e m a tte r  u p  fr o m  o u r  b o o k  o f  

charges fo r  th e serv ices w h ich  w e  re n d e re d  to  th e  
C i t v ;  m y  re c o lle c tio n  is th at th e  w o rk  b e g a n  a b o u t  
April 20th. 4 °
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Q . 18 9 6 ? A .  18 9 6 ,

Q .  A n d  co n tin u e d  h o w  lo n g ?  A .  I t  continued un-

til th e w a lk  w as c o m p le te d , I th in k  all except the 

rails c o m p le te d , so m e  tim e  in J u ly , 18 9 6 .

Q .  T h e n  w h a t tim e  w as th e fo u n d a tio n , the steel 

stru ctu re , th e steel p art o f  th e w a lk  co m p leted  at the 

p o in t in q u e stio n ?

10  T h e  V I C E - C H A N C E L L O R :  T h a t is at

th e  fo o t  o f  P e n n sy lv a n ia  a ven u e.

A .  B y  re fe re n c e  to  o u r  ch a rg e s  I a lso  find that the 

su b -stru c tu re s , w h ich  w o u ld  in c lu d e  the steel columns 

an d  steel g ird e rs , w e re  e re c te d  a cro ss this property, 

called  the L o p e r  p ro p e rty , b e tw e e n  th e 20 th of April 

and th e 6th  d ay  o f M a y , 18 9 6 .

Q .  (R e fe r r in g  th e  w itn ess  to  th e  G o ff  m ap ) I ask, 

are y o u  a cq u a in ted  w ith  th e n atu re  o f the construc-

20 tio n  and  the... d esig n  o f th e b u ild in g  m ark ed  “ Pro-

p o se d  P ie r ,’ * an d  “ P r o p o se d  n ew  steel, bu ild in g” on 

th e G o ff  m a p , in fro n t o f  th e E v a n s  to  L o p e r  prop-

e rty ?  A .  Y e s ,  sir. I k n o w  a b o u t w h at the con-

stru c tio n , w h a t is co n stru c te d  th ere.

O . W i l l  y o u  state  th e n atu re o f the construction, 

and th e p r o p o r tio n s , if p o s s ib le ; w h a t is the nature 

o f the b u ild in g  n ea re st to  th e  b o a rd w a lk ?  A . There 

is a th eatre .
Q . Is  th a t the b u ild in g  ca lled  an au d itoriu m ? A .

30 T h e  A u d ito r iu m  P ier . I t  co n sists  o f a sub-struc-

ture, u p o n  w h ich  is erected  a la r g e  b u ild in g , I should 

say  so m e  80  fe e t in w id th , b y  p o ssib lv  200 feet in 

le n g th .
Q . fB y  th e V ic e -C h a n c e llo r )  R u n n in g  from  the 

e d g e  o f th e b o a r d w a lk ?  A .  N o , th e b u ild in g  does 

n o t b e g in  at th e b o a rd w a lk , it b e g in s  p o ssib ly  75 feet 

fro m  th e  b o a rd w a lk , th e  sp a ce  b e tw e e n  th e building 

an d  th e b o a rd w a lk  is o ccu p ie d  w ith  a p latform  con-

stru ctio n .
Q . C o n n e c tin g  w ith th e b o a r d w a lk ?  A .  Y e s , sir.40
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Q. So that it is wall-cable fr o m  the b o a rd w a lk  to  

this building? A .  Y e s ,  sir.

Q. That is w h a t th e  p la tfo rm  is for, for th e p u rp o se  
of approach? A .  Y e s ,  sir.

Q. W h a t  is th e  b u ild in g  u sed  fo r? A .  I t  has been  

used largely for th eatrical p u rp oses.

. Q. A n  A u d ito r iu m  for an y  p u rp o se  th a t w ill b r in g  

a large audience to g e th e r ?  A .  Y e s ,  sir.

Q: (F u rth er d ire c t). D e sc rib e  th e m a teria ls  th at  

building is c o m p o se d  o f?  A .  T h e  b u ild in g  is ch iefly  

composed o f a w o o d e n  p la tfo rm  u p o n  w h ich  it rests, 

with w ooden flo ors , th e  jo is ts  are also- o f w o o d ; th e  

girders are all steel and  th e  c o lu m n s are o f, I sh ou ld  

say w rought or cas t iro n , I a m  n o t su re, I th in k  it is 
wrought iron.

Q. (B y  th e V ic e -C h a n c e llo r ) . W h a t  d o  y o u  m ean , 
the posts that g o  d o w n ?  A .  Y e s ,  sir.

Q. It stands u p o n  p o sts?  A .  Y e s ,  sir.

Q. A n d  th e y  are d riven  in to  th e  sa n d ? A .  Y e s ,  sir. 20

Q. (F u rth er d ire ct). W h a t  is th ere on  th e pier o u t -

side of th e a u d ito riu m  b u ild in g  or th eatre  y o u  h ave  

just described? A .  Ju st b e y o n d  o r  eastw ard  o f th e  

oceanward end o f th e  th e a tre  b u ild in g , th e  pier stru c-

ture narrows up t o  a w id th  o f p o ssib ly  20  fe et, and  

then exten ds, I b e lie v e , to  a p o in t a b o u t  1,000  feet 

from the o cea n w a rd  line o f th e  60  fo o t  w id e strip .

Q. D escribe th a t c o n tin u a tio n ?  A .  T h e  co n tin u a -

tion consists o f a stru ctu re  q u ite  sim ilar to  th e steel 

boardwalk, co n stru c te d  o f p lan k  flo or , w o o d  jo is ts , 3°  

supported on steel g ird ers , su p p o rte d  on  w r o u g h t  
iron colum ns.

Q- Is that o p e n  to  th e  p u b lic ?  A .  I t  can be w a lk -  

ed on by p a yin g  an a d m issio n  fee to  g e t  on  th e  pier.

Q- D id y o u  ev e r  see an y  p erso n s on  it? A .  Y e s ,
Slr, I have w alk ed  on  it m y se lf.

Q- W e re  there o th ers on  th a t p ier at th e  sa m e tim e  
with you? A .  Y e s ,  sir.

Q- For w h at p u rp o se ?  A .  D u r in g  an in term ission  

0 Sousa B an d  C o n c e rt  I w a lk ed  o u t q u ite  a c o n - 40
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siderable d ista n ce  on  it, and o th e r  p eo p le  did, too.

Q . (B y  th e  V ic e -C h a n c e llo r ) . Is  there any building 

o th e r  th an  this p lan k  w a lk  th a t y o u  referred to, on 

th e e x te n sio n  o f th e  a u d ito r iu m  pier, after you leave 

th e  a u d ito r iu m  itse lf?  A .  A t  w h a t tim e m ight you 

refer to , a t th e  p resen t m o m e n t?
Q . I a m  sp e a k in g  o f th e tim e  w h en  this proceed-

in g  b e g a n , F e b ru a ry , 19 0 2 , has th ere been  any other 

10 b u ild in g ?  A .  T h e r e  w as n o  b u ild in g  oth er than the 

A u d ito r iu m  T h e a tr e  b u ild in g , th ere is o n e  now.

Q . W h a t  b u ild in g  has th ere been  pu t beyond the 

a u d ito riu m  b u ild in g  in a d d itio n  to  t'he pier as a struc-

ture on  th e p lan k  w a lk ; has th ere b een  any? A . A  

te m p o r a ry  stru c tu re  w as p laced  th ere for th e conven-

ience o f th e F lo ra d o ra  T r o o p  as a d ressin g  room  this 

su m m er.
Q . T h a t  is an g e x te n sio n  im m e d ia te ly  c o n n e c te d  

w ith  th e  a u d ito r iu m  b u ild in g ?  A .  I a m  n o t  sure 

20 w h e th e r  it is a b so lu te ly  d irectly  c o n n e c te d , it is right 

c lo se  to  it.
Q .  B u t  to  th e ea stw a rd  o f it?  A .  Y e s , sir.
Q . N o t  litera lly  o n  either side? A .  N o , sir; ocean- 

w ard.
Q . (F u r th e r  d ire ct). D id  y o u  ever observe an) 

p rep a ration  o r m a k in g  o f im p ro v e m e n ts  in t'he past 

S p r in g , on  th e  g ro u n d  at or near th e  land of the au-

d ito riu m  pier c o m p a n y  ? A .  Y e s ,  sir.
Q . W h a t  did th e y  co n sist o f?  A .  T h e  firm of Ash- 

30 m e a d  &  H a c k n e y  w ere e m p lo y e d  to  indicate the loca 

tio n  for w o o d e n  p ilin g , w h ich  w ere proposed to be 

erected , and  w e  d id  so  in d ica te  a large n u m b e r  0 

p o in ts , and  a n u m b e r  o f piles w ere sunk in the 

g ro u n d . T h is  w as on  th e  easterly  side of the audi 

to r iu m  pier co n stru c tio n .
Q . T h e  side to w a rd s P en n sy lv a n ia  avenue? 

Y e s ,  sir.
Q . (B y  th e  V ic e -C h a n c e llo r ) . W a s  the P °in t. 

w h ich  th ese  w o o d e n  p ilin gs w ere driven  below tg 
w a te r  m a rk  as it ex isted  at th at tim e ?  A . I am 

40 ab le to  say.
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Q . C an y o u , b y  referen ce to  th e G o ff  m a p , d e te r -

mine the q u e stio n  w h e th e r  o r  n o t  this p ilin g  w as  

within or o u tsid e  o f 'high w ater m a rk ?  A .  T h e  h ig h  

water line ch a n g e s , an d  to  say w h ere it w as, th at  

would h ave to  b e  w ith  re lation  to  th e tim e  w h en  th e  

pilings w ere d riven , I co u ld  n o t say. I did n o t in-

dicate th e  p o in ts , M r . A s h m e a d , m y  p a rtn er, did th e  
actual w o rk . .

Q . Y o u  h av e  seen  it fr e q u e n tly ?  A .  Y e s ,  sir.*

Q . Is  th ere  a n y  q u e stio n  th at p ilin g  w as d riven  

below h igh  w a ter  m a rk  as it e x is te d  in F e b ru a ry , 

1902? A .  I d o n ’ t th in k  th ere  is a n y  d o u b t a b o u t it, 

because I k n o w  th a t the lan d  w as w a ter  so a k e n , an d  

we had to  cut h o le s  to  g e t  th e stak es in it ; if it h ad  

not been h ig h  w a te r  m a rk , it w o u ld  n o t h av e  b een  
so frozen.

G . T h e r e  is n o  q u estio n  b u t it* w as b e lo w  h ig h  

water m a rk  as it e x is te d  im 1 8 9 5 ? A .  I sh ou ld  say  
not. *%>■■ 20

Q . A n o th e r  th in g — w h e n  y o u  w ere  la y in g  o u t th e  

new b o ard w a lk , w h en  th e co n stru c tio n  o f th e n ew  

boardw alk w as g o in g  on , w h ere  w as th e o ld  b o a r d -

walk, w as th at still in  u se ?  A .  T h e r e  w ere  p laces  

along it that w e h ad  to  tear th e o ld  b o a rd w a lk  d o w n  

in order t o  m a k e  p lace  fo r  th e n ew  o n e , b u t th at did  
not apply to  th e w h o le  line.

Q . A t  th e fo o t  o f  the P e n n sy lv a n ia  a v en u e  cro ss -

ing, the p ro p e rty  in q u e stio n , th e o ld  b o a rd w a lk , 

if you lo o k  at th e  G o ff  m 'ap, w as in d ica ted  to  b e  c o n - 3 °  

siderable to  th e lan d w ard  o f th e n e w  b o a r d w a lk ?  A .
^ es, th at is true.

Q . W h e n  th e co n stru c tio n  o f th e n ew  b o a rd w a lk  

was g o in g  on  at th at p o in t w h ere  w as th e o ld  b o a r d -

walk? A .  T h a t  w as th ere  and  still in use.

Q . T h e n  th ere w as th e o ld  b o a rd w a lk  as it had  

theretofore e x iste d , th e n  in u se , an d  n ew  b o a rd w a lk  

then in p ro cess  o f  co n stru c tio n  g o in g  o n  at th e sa m e  

tim e? A .  Y e s ,  sir, in fa ct th e o ld  b o a rd w a lk  w as  

never torn  d o w n  until th e n ew  b o a rd w a lk  w as rea d y  40
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fo r  serv ice , e x c e p t  in th o se  p laces w h e re  the locations 

w e re  id en tica l, an d  th en  w e to re  it d o w n  just a few 

fe e t in a d v a n ce .

Q . W h a t  is th e p o in t in th a t?  A .  S o  as to  enable 

th e  p u b lic  t o  p ass c o n tin u o u s ly  a lo n g  the beach.

Q . A n d  th at w as th e e ffo rt in th e w h o le  construc-

tio n ?  A .  Y e s , 's ir .

Q . T o  k e e p  a co n tin u o u s  lin e? A .  Y e s , sir. 
zo

C R O S S - E X A M I N A T I O N  b y  M r . T h o m p s o n :

Q . Y o u  said this a u d ito r iu m  b u ild in g  was quite 

la r g e ; h o w  h ig h  is it a b o v e  th e lev el o f the platform ; 

it is o n e  s to r y ?  A .  Y e s ,  sir ; it is o n e  story . I guess 

th e r o o f  e x te n d s  up p re tty  h ig h , it is because it is 

v e r y  w i d e ; it is an o rd in a ry  V -s h a p e d  ro o f, I should 

su p p o se  th e  ea ves w o u ld  be so m e  1 8 to  20  feet apart 

a t th e p la tfo r m , I n e v e r  m e a su re d  it.

Q . W i t h  y o u r  p erm issio n , M r . W o o t t o n , although  

it is n o t  strict c r o ss -e x a m in a tio n , I will refer to this 

o th e r  m a p  re ferred  to  in th e stip u la tio n .

M r . W O O T T O N :  I h ave n o  objection .

Q . I call y o u r  a tte n tio n  to  the m a p  referred to 

in th e stip u la tio n  in sectio n  8 , an d  called  a “ tracing 

m a p ,”  m a d e  b y  A s h m e a d  &  H a c k n e y , this m ap was 

m a d e  b y  y o u ?  A .  M a d e  in o u r office.
Q . A n d  fr o m  re co rd s  th ere  in e x iste n c e ?  A . Yes, 

30 sir.

Q . I call y o u r  a tte n tio n  to  th e strip  on  the bottom  

o f the m a p  co lo re d  in y e llo w ; w h a t is that intended 

to  in d ica te?  A .  T h a t  sh ow s th e b o ard w alk  erected 

in 18 9 0 .
Q .  C a llin g  y o u r  a tte n tio n  n o w  t o  th e building on 

th e lan d  on  th e w e ste rly  side o f  P en nsylvan ia  ave-

n u e, as in d ica tin g  th e lo c a tio n  g e n e ra lly  o f the board-

w a lk  o f 18 9 0 , as it e x is te d  p rio r  to  the erection of 

th e b o a rd w a lk  in 1 8 9 6 ? A .  Y e s ,  sir.
40 Q. I call your attention now to the blue lines pass-
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mg across tl>e y e llo w  lines at th e line o f P en n sy lv a n ia  

avenue, and w hich  a p p ears at a p o in t o p p o site , w h at  

is marked on the m a p  as V a . T h e s e  w o rd s  “ H ig h  

water line in 18 8 9 .”  T h a t  sh ow s the h ig h  w ater line  

in 1890, show n b y  y o u r  r e c o rd ?  A .  M y  re c o lle c tio n  

is that that is the h ig h  w a ter  line as sh o w n  on  the  

map a ccom p an yin g  th e e a se m e n t d eed s o f g ra n ts  to  

the city.

Q. O f 18 9 0 ? A .  Y e s ,  sir. 10

Q. I call y o u r  a tten tio n  to  th e tw o  u n b ro k e n  lines  

in red which pass o v e r  th e m a p  fr o m  o n e  en d  to  th e  

other, what do  th ey  r e p re se n t?  A .  T h e y  rep resen t  

as marked on the m a p , th e r ig h t o f  w a y  fo r  the 1890 

boardwalk, as d e sc rib e d  in th e o rd in an ce .

Q. I call y o u r  a tte n tio n  n o w  to  tw o  u n b ro k e n  

lines in o ra n ge , lo c a te d  so m e w h a t so u th  o r o c e a n -  

ward of the tw o  red  lin es w h ich  I h av e  ju st referred  

to, and ask y o u  w h a t th e y  d e sc rib e ?  A .  T h e y  sh o w  

a 6o-foot righ t o f w a y  fo r  th e b o a rd w a lk  as it a p - 20 

pears on the m a p  m a d e  b y  M . H illm a n , S u r v e y o r , 

accom panying a d eed  fr o m  J o s. H . B o r to n , and  

others, to A tla n tic  C ity .

Q. Is that the line d e sc rib e d  in th e d eed  w h ich  

has been o ffered  in e v id en c e  as C — 3 , d eed  m a d e  

by Evans et als. to  A tla n tic  C ity , in 18 9 0 ? A .  N o ,  

sir, that does n o t fo llo w  th e lines in th at d e e d ; the  

lines in that d eed  are c o p ie d  fr o m  th e o r d in a n c e ; I 

can explain if y o u  d esire  to  k n o w  th e d iscrep a n cy , 

why there are tw o  sets o f  lines th ere , in d ica tin g  tw o  30 

different rights o f w ay .

Q. Y o u  m a y  e x p la in ?  A .  T h e  line sh o w n  in 

orange represents th e lo c a tio n  w h ich  M . H illm a n ,  
the then C ity  S u r v e y o r , in ten d ed  the b o a rd w a lk  

right of w ay sh o u ld  h av e .

Q. That is the b o a rd w a lk  r ig h t o f  w a y  o f 18 9 0 ?

A- Yes, sir, and he sh o w ed  it o n  ev ery  o n e  o f th e plans  

which a cco m p an ied  the e a se m e n ts  o r  g ra n ts  or  

aRreements or rig h t o f  w a y  to  th e city , b u t in p r e -  

paring his o rd in an ce , o r  rath er th e d escrip tio n  o f 40
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t h a t  r i g h t  o f  w a y  f o r  h i s  r i g h t  o f  w a y ,  h e » m a d e  e rro rs  

w h e r e b y  t h e  a c t u a l ' r i g h t  o f  w a y  o r  6 0  f o o t  w id e  strip  

a s  d e s c r i b e d  b y  t h e  o r d i n a n c e ,  d i f f e r s  m a t e r i a l l y  fro m  

t h e  6 0  f o o t  w i d e  s t r i p ,  a s  h e  in t e n d e d  it  s h o u ld  be, 

a n d  a s  h e  i n d i c a t e d  i t  a t  d i f f e r e n t  p la c e s  o n  th e 

g r o u n d .

Q .  T h i s  i s  t h e  o r d i n a n c e  a t t e n d i n g  t h e  r ig h t  o f 

w a y  o f  1 8 9 0 ?  A .  Y e s ,  s i r .

Q .  S o  t h a t  a s  b e t w e e n  t h e  l i n e s  d e s c r ib e d  in  th e 

d e e d ,  a n d  t h e  l i n e s  d e s c r i b e d  in  t h e  o r d in a n c e ,  th e re  

i s  a  d e s c r e p a n c y  b e t w e e n  t h e  o r a n g e  a n d  t h e  r e d  u n -

b r o k e n  l i n e s ?  A .  N o ,  s i r ,  t h e  l in e  d e s c r ib e d  in  the 

d e e d  a n d  t h e  l i n e  d e s c r i b e d  in  t h e  o r d in a n c e  a r e  id e n -

t i c a l ,  b u t  t h e  m a p  a c c o m p a n y i n g  t h e  l in e  d o e s  n o t 

c o n f o r m  t o  t h e  d e s c r i p t i o n  in  t h e  d e e d .

Q .  ( B y  t h e  V i c e - C h a n c e l l o r . )  A t  t h e  p la c e  in 

q u e s t i o n  in  w h a t  d id  t h e  v a r i a n c e  c o n s i s t  b e t w e e n  th e 

m a p  a n d  t h e  d e e d  a t  t h e  f o o t  o f  P e n n s y l v a n i a  a v e -  

2 0  n u e ?  A .  T h e  l i n e s  s h o w n  o n  t h e  m a p  a c c o m p a n y -

i n g  t h e  d e e d s  t o  t h e  c i t y  a r e  s o m e  4 0  f e e t  fu r th e r  

o c e a n w a r d  t h a n  t h e  l i n e s  a c c o r d i n g  t o  t h e  d e s c r ip -

t i o n  in  t h e  o r d i n a n c e  a n d  t h e  d e s c r i p t io n  in  the 

d e e d .

Q .  A l l  o f  t h i s  b e i n g  w i t h  r e l a t i o n  t o  t h e  o ld  b o a rd -

w a l k ,  p r e c e d i n g  t h e  b o a r d w a l k  o f  1 8 9 6 ?  A .  Y e s .  

s i r .

Q .  ( F u r t h e r  c r o s s )  I  w a n t  t o  c a l l  y o u r  a t te n t io n  

t o  t h e  b r o k e n  r e d  l i n e ,  b e a r i n g  t h e  d e s c r ip t io n  

3 °  “ N o r t h  e d g e  o f  b o a r d w a l k  o f  1 9 0 2 . ”  T h a t  is  the 

p r e s e n t  b o a r d w a l k ,  a n d  w h a t  h a s  b e e n  s p o k e n  of 

h e r e  a s  t h e  b o a r d w a l k  o f  1 8 9 6 ?  A .  Y e s ,  s ir .

Q .  A n d  t h a t  s h o w s  t h e  l o c a t i o n  o f  t h a t  l in e  a t  the 

p r o p e r t y  in  q u e s t i o n  in  c o m p a r i s o n  w i t h  th e  o th e r  

l i n e s ,  a n d  i s  t h e  c o r r e c t  l o c a t i o n ,  a s  y o u  k n o w  it 

f r o m  y o u r  o w n  s u r v e y s ?  A .  Y e s ,  s i r .
Q .  T h e  r e s p e c t i v e  l i n e s  s h o w i n g  t h e  h ig h  w a te r  

l i n e  o f  1 8 9 3  a n d  1 8 9 4  a n d  t h e  p r e s e n t  y e a r  a r e  a lso  

p u t  o n  t h e r e  f r o m  r e c o r d s  in  y o u r  o f f ic e ,  a n d  a re  

c o r r e c t ?  A .  Y e s ,  s i r ,  f r o m  a c t u a l  s u r v e y s  m a d e  ) 

4 0  A s h m e a d  &  H a c k n e y .
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T h e  V I C E - C H A N C E L L O R :  I  t h i n k  t h e  

m a p s  h a d  b e t t e r  b e  o f f e r e d .

M a p  r e f e r r e d  t o  in  t h e  s t i p u l a t i o n  in  t h e  

s e v e n t h  c l a u s e  h e r e t o f o r e  r e f e r r e d  t o  a s  t h e  

“ G o f f  m a p ”  is  m a r k e d  E x h i b i t  C — 5 .

M a p  r e f e r r e d  t o  in  t h e  8 t h  c l a u s e  o f  t h e  

s t i p u l a t i o n  c a l l e d  t h e  “ t r a c i n g  m a p , ”  m a d e  

b y  A s h  m e a d  &  H a c k n e y ,  u p o n  w h i c h  t h e  

w i t n e s s  h a s  b e e n  c r o s s - e x a m i n e d ,  i s  m a r k e d  

E x h i b i t  C — 6 .

Q . T h e  d i f f e r e n c e s  in  t 'h e  d e s c r i p t i o n  o f  t h i s  l i n e  f o r  

th e  l o c a t i o n  o f  t h e  b o a r d w a l k  in  1 8 9 0  m a y  r e a d i l y  o c -  . 

cu r from - v a r i a t i o n s  in  t h e  t w o  m a g n e t i c  i n s t r u m e n t s  

o f t h e  s u r v e y o r s ?  A .  N o ,  s i r .

Q . I s  t h e r e  n o t  a  w a y  in  .w h ic h  t h i s  d e s c r i p t i o n  in  

th e  d e e d  o f  1 8 9 0  i s  d e f i n i t e l y  t i e d  u p ,  s o  t h a t  i t  c a n  b e  20  

lo c a t e d  w i t h o u t  a n y  q u e s t i o n ?  A .  T h e  d e e d  o f  1 8 9 0 ,  

as y o u  s u g g e s t ,  h a s  t w o  p a r t s ,  o n e  o f  d e s c r i p t i o n  a n d  

th e  o t h e r  m a p .  N o w ,  i f  y o u  i g n o r e  t h e  o n e  y o u  c a n  

lo c a te  t h e  o t h e r ,  o r  i f  y o u  i g n o r e  t h e  o t h e r  y o u  c a n  

lo c a t e  t h e  f i r s t ;  t h e y  d o n ’ t  a g r e e .

R E -D I R E C T :

Q . Y o u  s a id  t h a t  t h e  a u d i t o r i u m  b u i l d i n g  w a s  o n e  

s t o r y  in  h e i g h t ;  d id  i t  o b s t r u c t  t h e  v i e w  o f  t h e  o c e a n  

fro m  t h e  b o a r d w a l k .  D o e s  i t  n o w ?  A .  Y e s ,  s i r .

Q . T o  w h a t  e x t e n t ?  A .  I f  y o u  l o o k  in  t h e  d i r e c -

tio n  o f  t h e  b u i l d i n g  y o u - c a n ’ t  s e e  t h e  o c e a n  a t  a l l  e x -

ce p t  u n d e r  a n d  b e t w e e n  t h e  p i l i n g .

V -  I t  o b s t r u c t s  i t  t o  a  g r e a t e r  o r  l e s s  e x t e n t ?  A .  ,

f t  d e p e n d s  w h e r e  y o u  s t a n d  a n d  l o o k  a t  i t .

Q . S u p p o s e  y o u  w e r e  s t a n d i n g  i m m e d i a t e l y  in  

fro n t o f  t h e  b u i l d i n g ?  A .  Y e s ,  s i r ;  i t  w o u l d  b e  a  g r e a t  

o b s t r u c t io n  t o  t h e  v i £ w  o f  t h e  o c e a n .

4 0
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A L L E N  B . E N D I C O T T ,  sw orn  for th e  com plain-

a n t:

D I R E C T  E X A M I N A T I O N  b y  M r .  W 'o o tt o n :

Q . Y o u  a r e  t h e  L a w  J u d g e  o f  A t l a n t i c  C o u n t y ?  A .  

Y e s ,  s i r .
Q .  I n  1 8 9 6  w h a t  o f f i c i a l  p o s i t i o n  d id  y o u  h o ld  in 

1 0  A t l a n t i c  C i t y ?  A .  I  w a s  s o l i c i t o r .

Q .  W i l l  y o u  s t a t e  w h a t  a r r a n g e m e n t  w a s  m a d e , 

a n d  w h a t  c o n f e r e n c e s  m a y  h a v e  b e e n  h a d  b e t w e e n  t h e  

c i t i z e n s  in  r e f e r e n c e  t o  t h e  c o n s t r u c t i o n  o f  t h e  b o a r d -

w a l k ,  t h e  s t e e l  b o a r d w a l k ,  k n o w n  a s  t h e  B o a r d w a l k  

o f  1 8 9 6 ?  A .  Y o u  m e a n  c o n f e r e n c e s  w h i c h  I  h a d  w ith  

c i t i z e n s ?
Q . Y e s ,  o r  co n feren ces w h ich  y o u  k n o w  of between  

citizen s, at w h ich  y o u  w ere p resen t?  A. Y o u  mean 
n o w , 18 9 6 , T H E  R E - L O C A T I O N ?

Q . Y e s ?  A .  T h a t  w a s  t h e  r e s u l t  o f  s e v e r a l  c o n fe r -  

2 0  e n c e s  h e l d  a t  t h e  S e a s i d e  H o u s e  a n d  H a d d o n  H a l l ,  

a n d  s o m e  o t h e r  h o t e l s  p r o b a b l y ,  a t  w h i c h  t h e  la n d  

o w n e r s  a l o n g  t h e  l a n d  a n d  o c e a n  f r o n t  w e r e  in v i t e d  

t o  b e  p r e s e n t ;  m e m b e r s  o f  t h e  C i t y  C o u n c i l  o f  A t -

l a n t i c  C i t y  w e r e  u s u a l l y  p r e s e n t  a t  t h e  s a m e  t im e .

Q .  W e r e  y o u  p r e s e n t  a t  a n y  c o n f e r e n c e  w h ic h  w a s  

a t t e n d e d  b y  o n e  R i c h a r d  F .  L o p e r ?  A .  I  c a n ’ t re -

c a l l  w h e t h e r  h e  w a s  p r e s e n t  a t  a n y  o f  t h o s e  c o n fe r -

e n c e s  o r  n o t ,  s o m e t i m e s  t h e r e  w e r e  5 0  p r e s e n t .

Q .  C o m p o s i n g  t h e  b e a c h  f r o n t  o w n e r s ?  A .-  Y e s ,  

l a r g e l y .

‘ W i t n e s s  is  s h o w n  E x h i b i t  C — 4 ,  b e i n g  th e  

c e r t i f i e d  c o p y  o f  w h a t  p u r p o r t s  t o  b e  t h e  r ig h t  

o f  w a y ,  s i g n e d  b y  H e n r y  W^. L e e d s ,  C h a r le s  

E v a n s ,  R i c h a r d  F .  L o p e r ,  a n d  o t h e r s ,  a n d  is 

a s k e d : ’

Q .  I f  t h e  o r i g i n a l  o f  t h a t  c e r t i f i e d  c o p y  w a s  e v e r  in 

4 0  h is  p o s s e s s i o n ?  A .  Y e s ,  a n d  I  t h i n k  u n t i l  m y  su cc e s
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sor w a s  a p p o i n t e d  C i t y  S o l i c i t o r ,  w n i c h  i s  n e a r l y  f i v e  

years a g o ,  t h e n  I  d e l i v e r e d  t h e s e  d e e d s  t o  t h e  C i t y  

C lerk  o f  A t l a n t i c  C i t y ,  a s  I  r e c a l l  i t .

Q . D o  y o u  k n o w  w h e r e  t h e  o r i g i n a l  o f  t h a t  c e r t i -

fied c o p y  is  a t ' t h e  p r e s e n t  t i m e ?  A .  N o ,  I  h a v e n ’ t 

seen it  f o r  s e v e r a l  y e a r s ,  o r  f o r  a  f e w  y e a r s .

Q . I s  t h a t  d e e d  t h e  r e s u l t  o f  t h e  c o n f e r e n c e  w h i c h  

took p la c e  b e t w e e n  t h e  c i t i z e n s  o f  A t l a n t i c  C i t y  in  r e -

gard  to  t h e  m a t t e r s  c o n t a i n e d  t h e r e i n ?

O b j e c t e d  t o  a s  l e a d i n g ;  h e  h a s  n o t  p r o v e d  

w h a t  t o o k  p l a c e  a t  a n y  o f  t h e s e  c o n f e r e n c e s ,  

a n d  L o p e r  w a s  n o t  t h e r e  a t  a l l .

T h e  V I C E - C H A N C E L L O R :  T h e  q u e s t i o n  

is  a d m i t t e d .  I  d o  n o t  t h i n k  i t  i s  n e c e s s a r y  

t h a t  M r .  L o p e r  s h o u l d  h a v e  b e e n  p e r s o n a l l y  

p r e s e n t  a t  t h e  c o n f e r e n c e ,  t o  h a v e  b e e n  a  p a r -  2 q  

t i c i p a t o r  in  t h e  g e n e r a l  s c h e m e .  I f  h e  c o n -

v e y e d  in  a c c o r d a n c e  w i t h  t h a t  g e n e r a l  s c h e m e ,  

t h a t  f a c t  m a k e s  h im  a  p a r t i c i p a t o r  w h e t h e r  h e  

w a s  a t  t h e  c o n f e r e n c e  o r  n o t .

A . Y e s ,  b u t  t h i s  d e e d  w a s  p r e c e d e d  b y .  a n  o r d i n -

ance w h ic h  w a s  t h e  r e s u l t  o f  t h a t  c o n f e r e n c e ,  t h e  

deed n a t u r a l l y  f o l l o w i n g  a s  p a r t  o f  t h e  s c h e m e .

Q . D id  y o u  e v e r  m e e t  w i t h  M r .  R i c h a r d  F .  L o p e r  a t  

any t im e  o r  p l a c e  in  r e f e r e n c e  t o  s i g n i n g  o r  e n t e r i n g  3 0  

in to  th e  s c h e m e  f o r  t h e  c o n s t r u c t i o n  o f  a  b o a r d w a l k ?

A . I  h a d  o n e  o r  t w o  i n t e r v i e w s  w i t h  M r .  L o p e r  b e -

fore  h e  e x e c u t e d  t h e  d e e d ,  e x p l a i n i n g  t h e  n a t u r e  o f  

the d e e d  a n d  t h e  p u r p o s e ,  b u t  I  d o n ’ t k n o w  w h e r e  

or ju s t  w h e n .

Q . B u t  y o u  r e m e m b e r  t h e  t i m e  a s  b e i n g  p r i o r  t o  

the e x e c u t i o n  o f  t h e  d e e d ?  A .  Y e s ,  p r i o r  t o  t h e  d a t e  

o f th e  d e e d , o r  p r i o r  a t  l e a s t  t o  t h e  a c k n o w l e d g m e n t .

Q . W h a t  w a s  t h e  p u r p o s e  o f  t h o s e  i n t e r v i e w s ?

A . I t  w a s  t o  s e c u r e  h im  w i t h  a l l  t h e  o t h e r  l a n d  o w n -  4 0
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e r s  o f  t h e  b e a c h  f r o n t ,  t o  j o i n  t h i s  s c h e m e  o f  d ed i-

c a t i n g  a  n e w  r i g h t  o f  w a y  f o r  t h e  b o a r d w a l k .

C R O S S - E X A M I N A T I O N  b y  M r .  T h o m p s o n ;

Q .  W i l l  y o u  t e l l  m e  w h e n  y o u  h a d  a  m e e t in g  at 

t h e  S e a s i d e  H o u s e  t h a t  y o u  s p e a k  o f ?  A .  I  ca n n o t, 

I  d i d  n o t  k n o w  w h a t  I  w a s  s u m m o n e d  h e r e  t o  te s tify , 

a n d  I  h a v e  n o t h i n g  a t  t h i s  t i m e  t o  r e f r e s h  m y  re c -

o l l e c t i o n  a s  t o  t h e  d a t e ,  e x c e p t  t h a t  i t  w a s  p r io r  to 

t h e  e x e c u t i o n  o f  t h i s  d e e d .

Q .  T h a t  d e e d  w a s  e x e c u t e d  a s  i t  i s  t h e r e  p ro d u c e d  

b e f o r e  y o u ,  C — 4 ?  A .  T h i s  i s  n o t  t h e  o r ig in a l ,  it 

p u r p o r t s  t o  b e  a  c e r t i f i e d  c o p y ,  a n d  I  b e l ie v e  it  to 

b e .

Q .  W a s  i t  e x e c u t e d  in  t h e  m a n n e r  w h ic h  it  th ere  

p u r p o r t s  t o  b e ?  A .  I f  t h i s  i s  a  c o r r e c t  c o p y  o f  the 

o r i g i n a l ,  i t  w a s .

. 2 0  Q .  D o  y o u  r e c o l l e c t  t h a t  a l l  o f  t h o s e  f i f t y  people 

c a m e  t o  y o u r  o f f i c e  o n  t h e  9 t h  o f  M a y ,  18 9 6 , and 

a c k n o w l e d g e d  t h e  d e e d ,  o r  t h a t  y o u  s a w  t h e m  a ll on 

t h a t  d a y  a n d  t o o k  t h e i r  a c k n o w l e d g m e n t ?  A .  N o , 

I  w o u l d  n o t  s a y  t h a t  I  s a w  t h e m  a l l  t h a t  d a y ,  I  saw  

t h e m  a l l  o n  t h a t  d a y ,  o r  p r i o r  t o  t h a t  d a y .  I  th ink 

s o m e  o f  t h e s e  d e e d s  w e r e  s i g n e d  a t  t h e  m e e t in g ,  a 

n u m b e r  h a d  b e e n  d r a w n  t o g e t h e r .

Q .  ( B y  t h e  V i c e - C h a n c e l l o r . )  Y o u  m e a n  that 

d e e d ?  A .  I  d o n ’t  k n o w ,  t h e r e  w e r e  m a n y  fo r m s , and 

3 °  m o r e  t h a n  o n e  d e e d  w a s  b e i n g  c i r c u l a t e d  a t  t h e  sam e 

t i m e ; s o m e t i m e s  m a n y  w o u l d  s i g n  i t  a t  th e  sam e 

t im e ,  a s  t h e  r e s u l t  o f  a  g a t h e r i n g  o r  c o n f e r e n c e ,  but 

I  c a n ’ t  s a y  a s  t o  t h i s  p a r t i c u l a r  d e e d .

Q .  B u t  y o u  d o  s a y  t h a t  y o u  t o o k  t h e  a c k n o w l-

e d g m e n t  p r i o r  t o  t h e  t i m e  w h e n  t h e  acknowledg-
m e n t  w a s  d a t e d ?  A .  E i t h e r  o n  t h a t  d a t e  o r  p r io r .

Q .  I  u n d e r s t a n d  y o u  t o  s a y  t h e n ,  t h a t  t h a t  deed 

h a d  a l l  o f  t h o s e  s i g n a t u r e s  o n  i t ,  o n  t h e  o r ig in a  

d e e d ?  A .  O n  t h e  9 t h  d a y  o f  M a y ?

40 Q . Y e s ?  A .  I  h a v e  l o o k e d  a t  t h e  acknowledg-
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m e n t, a n d  I  w o u l d  'h a v e  t o  c o m p a r e ,  a s  a l l  t h o s e  w h o  

are  c e r t i f i e d  a s  h a v i n g  a p p e a r e d  b e f o r e  m e  a n d  a c k -

n o w le d g i n g  it ,  d id  s o .

Q . ( F u r t h e r  c r o s s ) .  D o  I  u n d e r s t a n d  t h a t  t h e y  

a ll a p p e a r e d  o n  t h e  9 t h  o f  M a y ,  o r  t h a t  t h a t  i s  t h e  

g e n e r a l  d a t e  a f t e r  a l l  h a d  a c k n o w l e d g e d ?  A .  I  h a v e  

sa id  t h a t  I  c a n ’ t  s a y  p o s i t i v e l y  a s  t o  t h a t ,  I  s i m p l y  s a y  

it w a s  o n  t h a t  d a y  o r  p r i o r .

Q . W o u l d  i t  n o t  i m p r e s s  i t s e l f  u p o n  y o u r  m e m o r y  

th a t y o u  t o o k  t h e  d e e d  t o  s i x t y  p e o p l e  o n  o n e  d a y  

an d  t o o k  t h e  a c k n o w l e d g m e n t s  f r o m  a l l  o f  t h e m ?

A . I  t h in k  t h e  p r o b a b i l i t y  is  t h a t  s o m e  s i g n e d  o n  a  

d a te  p r e v i o u s .

Q . H o w  l o n g  p r i o r ,  d o  y o u  k n o w ?  A .  I t  w o u l d  

n ot b e  m a n y  d a y s  p r i o r .

Q . W h a t  d o  y o u  m e a n  b y  n o t  b e i n g  m a n y  d a y s  

p r io r ? A .  I  c a n ’ t  s p e c i f y  t h e  n u m b e r  o f  d a y s .

Q . N o w ,  w e r e  n o t  t h o s e  d e e d s  s i g n e d  a s  y o u  h a v e  . 

s u g g e s t e d  a  m o m e n t  a g o ,  o n  s e p a r a t e  d a y s  b y  t h o s e  2 0  

th at w e r e  p r e s e n t  a t  t h e s e  v a r i o u s  m e e t i n g s ?  A .  

Y e s ,  t h e r e  w e r e  p o s s i b l y  a  d o z e n  d e e d s ,  a l l  d u p l i -

ca te s  e x c e p t  a s  t o  s i g n a t u r e s .

Q . P e r h a p s  m o r e  t h a n  a  d o z e n ?  A .  Y e s ,  l i k e l y .

Q . W e r e  t h e r e  n o t  f i f t e e n  o r  t w e n t y  d e e d s ?  A .

I  th in k  m o r e  t h a n  a  d o z e n ,  p o s s i b l y  t w o  d o z e n .

Q . D o n ’ t y o u  r e c o l l e c t  h a v i n g  t h e  d e e d s  b o u n d  in  

a b o o k , in  a  c a l f  c o v e r e d  b o o k  a n d  p e o p l e  s i g n i n g  

in d iv id u a l  d e e d s  in  t h a t  b o o k ?  A .  I  h a v e  n o  r e c -

o lle c t io n  o f  a n y  b o o k  s u c h  a s  y o u  d e s c r i b e .  3 °

Q . W e r e  n o t  a  l o t  o f  t h o s e  d e e d s  b o u n d  t o g e t h e r ,  

and  p e o p le  s i g n e d  t h o s e  d e e d s  in  a  b o o k ?  A .  N o ,  

th e y  w e r e  a l l  s e p a r a t e  a s  t h e y  a r e  h e r e .  ( L o o k i n g  

at a  f i le  o f  d e e d s . )  I  a m  n o t  s u r e  w h e t h e r  I  u n d e r -

sta n d  w h a-t y o u  m e a n  b y  a  b o o k ,  y o u  m e a n  s e v e r a l  
d e e d s?

Q- S e v e r a l  d e e d s  b o u n d  in  a  b o o k ?  A .  I  h a v e  n o  

^ c o l l e c t i o n  e v e r  s e e i n g  o n e  s o  b o u n d .

Q- You sent that deed to be recorded, didn’t you,
1°  th e  C l e r k ’ s  O f f i c e ,  t h e  d e e d  o f  A p r i l  3 0 ,  1 8 9 6 ,  4 0
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s i g n e d  b y  L o p e r  a n d  o t h e r s ?  A .  I  s h o u l d  s a y  so , 

b e c a u s e  I  h a d  a l l  t h e  d e e d s  r e c o r d e d .

Q .  M a y  I  i n q u i r e  w h y  y o u  p u t  o n  t h a t  d e e d  tw o  

a c k n o w l e d g m e n t s  o n  t h e  s a m e  d a y  b y  d i f f e r e n t  p e o -

p l e  s i g n i n g  i t ?

O b j e c t e d  t o  a s  i m m a t e r i a l .

1 0  T h e  V I C E - C H A N C E L L O R :  I  c a n n o t  sa y

t h a t  i t  i s  i m m a t e r i a l ,  b u t  I  c a n n o t  s e e  w h a t  its  

b e a r i n g  m a y  b e .  I t  m a y  b e  a n s w e r e d .

A .  T h e  o n l y  r e a s o n  t h a t  o c c u r s  t o  m e  n o w  w o u ld  

b e  t h a t  I  u s e d  p r i n t e d  b l a n k s  f o r  t h e  a c k n o w l e d g -

m e n t ,  a n d  t h e  p r o b a b i l i t y  is  t h a t  t h e  f i r s t  b l a n k  w a s  

f i l l e d  b y  s o  m a n y  g r a n t o r s ,  t h a t  i t  m i g h t  h a v e  b e e n

n e c e s s a r y  t o  u s e  a  s e c o n d .

Q .  ( B y  t h e  V i c e - C h a n c e l l o r . )  Y o u  a r e  r e f e r r i n g  n o w  

2 0  t o  t h e  d e e d  y o u  h o l d  in  y o u r  h a n d ,  d a t e d  A p r i l  

1 8 9 6 ,  s i g n e d  b y  L o p e r  a n d  o t h e r s ?  A .  Y e s ,  t h a t  is 

n o t  m y  p e r s o n a l  r e c o l l e c t i o n ,  b u t  i t  i s  a  s u g g e s t i o n  o f 

w h a t  m i g h t  'h a v e  b e e n  t h e  r e a s o n .

Q . ( F u r t h e r  c r o s s ) .  H a v e  y o u  a n y  r e c o l l e c t i o n  o f 

g o i n g  t o  P h i l a d e l p h i a  t o  s e c u r e  t h e  s i g n a t u r e  o f  M r . 

L o p e r ,  o r  a n y  o t h e r  p e r s o n ,  o n  t h a t  d a y ?  A .  I  r e -

m e m b e r  g e t t i n g  s o m e  s i g n a t u r e s  in  P h i l a d e l p h i a ,  b u t  

w h e r e  M r .  L o p e r  s i g n e d  I  d o n ’ t  r e c a l l .

Q .  I  c a l l  y o u r  a t t e n t i o n  t o  t h e  f a c t  t h a t  t h a t  d e e d  

30 p u r p o r t s  t o  b e  s i g n e d  b y  M r s .  L o p e r ,  b y  R i c h a r d  F . 

L o p e r ,  a t t o r n e y , — d id  y o u  s e e  t h e  p o w e r  o f  a t t o r n e y  

a t  t h a t  t i m e  f o r  M r .  L o p e r  t o  s i g n  f o r  h i s  w d fe?

T h e  V I C E - C H A N C E L L O R :  D i d  M rs . 

L o p e r  in  h e r  o w n  n a m e ,  s e p a r a t e  a n d  a p a r t  

f r o m  h e r  h u s b a n d ,  h o l d  t h e  t i t l e  t o  a n y  o f  th e  

l a n d  h e r e  in  q u e s t i o n ?

M r .  T H O M P S O N :  N o .
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T h e  V I C E - C H A N C E L L O R :  H e r  s i g n a -

t u r e  t h e n  o n l y  p a s s e d  h e r  p o s s i b l e  d o w e r  

r i g h t .

A . I  c a n n o t  r e c a l l  a t  t h i s  t i m e  w h e t h e r  I  s a w  i t  o r  

not.

Q . D id  y o u  t a k e  M r s .  L o p e r ’ s  i n d i v i d u a l  a c k n o w l -

e d g e m e n t  a s  y o u  h a v e  c e r t i f i e d ?  A .  I  h a v e  n o  r e c o l -  

le c tio n  a t  t h i s  t i m e  a s  t o  w h e t h e r  M r s .  L o p e r  a p p e a r -

ed b e fo r e  m e  p e r s o n a l l y ,  o r  w h e t h e r  M r .  L o p e r  s i m -

ply s ig n e d  f o r  h e r .

Q . Y o u  w o u l d  n o t  h a v e  c e r t i f i e d  t h a t  y o u  t o o k  h e r  

a c k n o w le d g m e n t  i f  s h e  d i d  n o t  a p p e a r  b e f o r e  y o u ,  

w ou ld  y o u ?  A .  N o t  i n t e n t i o n a l l y .

Q . A s  a  m a t t e r  o f  f a c t ,  y o u  w o u l d  n o t  c e r t i f y  t h a t  

M rs. L o p e r  a c k n o w l e d g e d  t h a t  p a p e r  b e f o r e  y o u ,  i f  

she d id  n o t  a p p e a r ,  w o u l d  y o u ?  A .  I  w o u l d  n o t ,  e x -

cept b y  e r r o r  o r  m i s t a k e  in  p u t t i n g  in  SO' m a n y  n a m e s .

I q u a li fy  t h a t  b e c a u s e  I  s e e  h e r  n a m e  in  t h e  a c k n o w l -  2 0  

e d g m e n t , a n d  I  d o  n o t  s e e  h e r  n a m e  t o  t h e  d e e d  e x -

cept a s  b y  M r .  L o p e r  a c t i n g  a s  a t t o r n e y .

Q . I  c a l l  y o u r  a t t e n t i o n  t o  t h e  f a c t  a l s o 1 t h a t  M r .  

and M r s .  L o p e r ’ s  a r e  t h e  l a s t  n a m e s  in  t h e  f i r s t  ac*  

k n o w le d g m e n t  a p p e n d e d  t o  t h a t  d e e d ,  a n d  t h a t  M r s .  

L o p e r ’s is  t h e  l a s t  n a m e  o f  t h e  a c k n o w l e d g m e n t  b y  

w ives s e p a r a t e  f r o m  t h e i r  h u s b a n d s ;  d o e s  t h a t  r e f r e s h  

y o u r m e m o r y  a t  a l l ?  A .  N o ,  s i r ;  I  s e e  t h e r e  a r e  s e v -

eral in  t h e  d e e d  a f t e r  M r .  L o p e r ’ s  s i g n a t u r e ?

y .  Y e s ,  t h e r e  a r e .  D o  y o u  r e c a l l  g o i n g  t o  M r s .  3 °  

L o p e r ’ s h o u s e  in  P h i l a d e l p h i a  t o  t a k e  h e r  a c k n o w l -

e d g m e n t?  A .  I  d o  n o t .

Q . D o  y o u  t h i n k  y o u  e v e r  w e n t  t o  h e r  h o u s e ?  A .

I  d o n ’ t t h in k  I  w a s  e v e r  in  M r .  L o p e r ’ s  o r  M r s .  L o p -

e r ’s h o u s e  in  P h i l a d e l p h i a .

Q- I s  it  n o t  t r u e  t h a t  y o u  w e n t  w i t h  M r .  G o d f r e y  

to  M r . L o p e r ’ s  in  1 8 9 6  t o  g e t  h i s  s i g n a t u r e ?  A .  I  

do n o t  t h i n g  M r .  G o d f r e y  a s s i s t e d  in  a n y  w a y  t o  g e t  

these a c k n o w l e d g m e n t s .  J u d g e  T h o m p s o n  a n d  I  

w ere e m p l o y e d  t o  d o  t h a t  w o r k .  4 0
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Q .  A t  t h e  t i m e  y o u  t o o k  M r .  L o p e r ’ s  a c k n o w le d g -

m e n t ,  i f  y o u  t o o k  i t  in  P h i l a d e l p h i a ,  w a s  M r s .  L o p e r  

in  t h e  o f f i c e ,  d i d  s h e  t h e r e  a c k n o w l e d g e ?  A .  I  h a ve  

n o  r e c o l l e c t i o n  o f  s e c u r i n g  M r .  L o p e r ’ s  s ig n a t u r e  in 

P h i l a d e l p h i a ,  I  a m  in c l i n e d  t o  t h i n k  i t  w a s  in  A t la n -

t i c  C i t y .  I  w o u l d  h a v e  r e c a l l e d  i t  i f  i t  w a s  in  P h i l-

a d e l p h i a .

Q .  Y o u  a r e  p o s i t i v e  y o u  s e c u r e d  i t  p r e v i o u s  t o  the 

9 t h  o f  M a y ?  A .  Y e s ,  s i r .

Q .  W o u l d  i t  n o t  h a v e  b e e n  l i k e l y  t h a t  i t  w a s  o n  th e 

9 t h  o f  M a y  f r o m  t h e  f a c t  t h a t  i t  i s  o n  t h a t  a c k n o w l-

e d g m e n t ?  A .  I  d o n ’ t  t h i n k  I  c a n  s a y  a n y  m o r e  as  to 

t h e  t i m e  o f  e x e c u t i o n  t h a n  I  h a v e  a l r e a d y  s t a t e d .

Q '. D o n ’ t  t h a t  i n d i c a t e  t h a t  t h a t  w a s  t h e  d a t e  on 

w h ic h  y o u  g o t  M r .  L o p e r ’ s  a c k n o w l e d g m e n t ?  A . 

N o ,  i t  d o e s  n o t .

Q .  H a v e  y o u  a n y  m e m o r a n d u m  w h a t e v e r  in  y o u r  

o f f i c e  b y  w h i c h  y o u  c o u l d  f i x  t h e  d a t e  o n  w h ic h  an y  

2 0  o f  t h e s e  a c k n o w l e d g m e n t s  w e r e  t a k e n ?  A .  I  th in k  

n o t .

Q .  I  u n d e r s t o o d  y o u  t o  s a y  t h a t  t h i s  d e e d  w as 

p r e c e d e d  b y  t h e  o r d i n a n c e  b e f o r e  i t  w a s  secu red .'' 

A .  Y e s .

Q .  T h a t  o r d i n a n c e  h a s  b e e n  o f f e r e d  in  e v id e n c e  as 

h a v i n g  b e e n  p r o v e d  o n  t h e  6 t h  o f  M a y ,  s o  t h a t  th ese  

s i g n a t u r e s  w e r e  t a k e n  b e t w e e n  t h e  6 t h  a n d  t h e  9th , 

w e r e  t h e y  n o t ?  Y o u  c e r t a i n l y  d id  n o t  t a k e  a n y  of 

t h e m  b e f o r e  y o u  h a d  t h e  l e g a l  a u t h o r i t y  t o  b u i ld  the 

3 °  b o a r d w a l k ?

O b j e c t e d  t o ,  t h e  w i t n e s s  h a s  s t a t e d  t h a t  he 

d o e s  n o t  k n o w ,  b u t  h e  b e l i e v e s  i t  w a s  done 

w i t h i n  a  f e w  d a y s  p r i o r  t o  M a y  9 t h .

T h e  V I C E - C H A N C E L L O R :  I  t h in k  on 

c r o s s - e x a m i n a t i o n  h e  i s  e n t i t l e d  t o  d r a w  from  

h im  b y  a n y  s u g g e s t i o n  a s  t o  w h a t  t h e  p a rt i-

c u l a r  p e r i o d  w a s .
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M r .  T n . O ’M P S O N : I  a m  e n d e a v o r i n g  t o  

r e f r e s h  t h e  w i t n e s s ’ s  m e m o r y .

A .  I  c a n ’ t  s a y .

Q . Y o u  d o n  t  t h i n k  y o u  t o o k  a n y  o f  t h e m  b e f o r e  

the o r d in a n c e  w a s  f i n a l l y  a d o p t e d ?  A .  I  c a n ’ t  s a y ,

I m ig h t  h a v e  d o n e  i t ,  b e c a u s e  i t  w a s  w e l l  k n o w n  a n d  

u n d e r s t o o d  t h a t  m o s t  o f  t h e  o w n e r s  a l o n g  t h e  b e a c h  

fro n t h a d  a p p r o v e d  o f  t h e  l i n e  a s  l a i d ,  a n d  10 

w o u ld  s i g n  t h e  d e e d ,  a n d  i t  m a y  b e  t h a t  I  s e c u r e d  

so m e  s i g n a t u r e s  b e f o r e  t h e  o r d i n a n c e  w a s  a p p r o v e d .

I d o n  t r e c a l l  a t  a l l  a s  t o  t h a t ,  w h e t h e r  I  d id  o r  n o t .

Q'. A s  a  m a t t e r  o f  f a c t ,  t h e r e  w e r e  q u i t e  a  n u m b e r  

o f t h e s e  p e o p l e ,  a  l a r g e  n u m b e r  o f  p e o p l e  w h o 1 h a d  

not s ig n e d  w h e n  t h e  o r d i n a n c e  w a s  p a s s e d ,  o r  in  f a c t  

u n til a f t e r  t h e  b o a r d w a l k  w a s  b u i l t ?  A .  Q u i t e  a

n u m b e r  h a d  r e q u i r e d  s o m e  m i l d  s u a s i o n  t o  g e t  t h e m  
to s ig n .

Q . S o m e  p e o p l e  y o u  u n d e r t o o k  t o  s t o p  t h e  b o a r d -

w a lk  u n t i l  t h e y  c a m e  in ,  a n d  a f t e r w a r d s  y o u  h a d  b u i l t  

the b o a r d w a l k  w i t h o u t  h a v i n g  s e c u r e d  t h e  r i g h t  o f  

w a y  in  c o n n e c t i o n  w i t h  q u i t e  a  n u m b e r  o f  p r o p e r t i e s ?

A . I  d o n ’ t r e c a l l  e x c e p t  p o s s i b l y  t h e  B o k e r s .

Q'. Y o u  b u i l t  in  f r o n t  o f  t h e  R u t t e r ’ s  b e f o r e  y o u  

g o t  t h e m ?  A .  N o ,  w e  c a m e  u p  t o  h im  o n  e i t h e r  

side, s t o p p e d  t h e  b o a r d w a l k ,  a n d  t h e n  h e  c h a n g e d  h is  
m ind.

Q. T h e r e  w e r e  p e r h a p s  2 0  o f  t h e  b o a r d w a l k  o w n e r s  

v'h o  h a d  n o t  s i g n e d  b e f o r e  i t  w a s  c o m p l e t e d ,  w e r e  

th ere  n o t ?  A .  I  t h i n k  a l l  h a d  s i g n e d  b e f o r e  t h e  w a l k  °  

-was c o m p l e t e d ,  e x c e p t  p o s s i b l y  4  o r  5 ,  w h o  d id  n o t  

S1g n  f o r  a  l o n g  w h i l e .

Q- T h e  t e s t i m o n y  w a s  t h a t  i t  w a s  n r a c t i c a l l y  c o m -

p le te d  b e f o r e  t h e  1 s t  o f  J u l y ;  t h e r e  a r e  q u i t e  a  g o o d  

m a n y  w h o  h a v e n ’ t  s i g n e d  y e t ?  A .  I  t h i n k  t h e r e  a r e  

^ e ry  fe w , m y  im p r e s s i o n  i s  t h e r e  a r e  o n l y  4  o r  5 .

Q- ( B y  t h e  V i c e - C h a n c e l l o r ) .  W a s  t h e  b o a r d w a l k  

C Q n stru c te d  c o n t i n u o u s l y ?  A .  N o ,  s i r ;  I  t h i n k  n o t .

Q- A r e  t h e r e  b r e a k s  i n  t h e  b o a r d w a l k ?  A .  T h e r e  
w ere .

4 0
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Q .  I  m e a n  n o w ?  A .  N o w  i t  is  c o n t i n u o u s .

Q .  W h e n  t h e  b i l l  w a s  f i l e d ,  w a s  t h e r e  a  c o n t in u o u s  

b o a r d w a l k ,  in  F e b r u a r y ,  1 9 0 2 ?  A .  Y e s ,  s i r ;  n e a r ly  

5  m i l e s ,  I  s h o u l d  s a y .

Q '. ( F u r t h e r  c r o s s ) .  D o  y o u  r e c o l l e c t  w h e n  th e y  

w e n t  t o  w o r k  o n  t h i s  s t r u c t u r e ?  A .  I  r e m e m b e r  th e  

f a c t s ,  I  d o n ’ t  r e m e m b e r  t h e  d a t e .

Q .  Y o u  d o n ’ t  r e c a l l  t h e y  w e r e  w o r k i n g  b e f o r e  y o u  

* 0  g o t  a n y  o f  t h e s e  d e e d s ,  d o  y o u ?  A .  N o ,  I  d o n  t  r e c a ll  

t h a t .

Q .  A s  a  m a t t e r  o f  f a c t ,  t h e y  w e r e  a t  w o r k  t h e r e  b e -

f o r e  y o u  g o t  a n y  o f  t h e  d e e d s ?  A .  I  t h i n k  n o t .

Q .  ( B y  t h e  V i c e - C h a n c e l l o r ) .  'H o w  l o n g  w a s  th is  

m a t t e r  in  d e b a t e  a n d  a r r a n g e m e n t  p r e c e d i n g  t h e  fin a l 

e x e c u t i o n  o f  t h e s e  d e e d s  a n d  t h e  f i n a l  a c c e p t a n c e  by 

t h e  f i n a l  o r d i n a n c e  o f  J u l y ,  1 8 9 6 ;  h o w  l o n g  h a d  it 

b e e n  in  d e b a t e ?  A .  I  w o u l d  s a y  2  o r  3  m o n t h s .

Q .  W a s  i t  a  m a t t e r  o f  c o m m o n  d i s c u s s i o n  a s  t o  th e  

2 0  m a k i n g  o f  t h i s  b o a r d w a l k ?  A .  Y e s ,  v e r y  g e n e r a l ;  th e  

n e w s p a p e r s  w e r e  d i s c u s s i n g  i t  c o n s t a n t l y .

Q .  W h a t  w a s  t h e  t h i n g  d i s c u s s e d ?  A .  T h e  d i f f ic u lt y  

w a s  t o  l o c a t e  a  l i n e  w h i c h  w o u l d  s a t i s f y  t h e  m a n y  

o w n e r s ;  n e a r l y  e v e r y b o d y  h a d  a  d i f f e r e n t  id e a  a s  to  

w h e r e  t h e 'w a l k  s h o u l d  , g o ,  a n d  t h e  d i f f i c u l t y  w a s  to  

h a r m o n i z e  t h e m .

Q .  T h e r e  w a s  a  w a l k  t h e r e ?  A .  Y e s ,  s i r ;  t h e r e  w a s .

Q .  W h a t  w a s  t h i s  p r o p o s i t i o n ?  A .  L o c a t e d  fu r -

t h e r  s e a w a r d .

O .  D i d  i t  l o c a t e  i t  a l l  f u r t h e r  s e a w a r d ?  A .  N o , 

t h e r e  w e r e  p l a c e s  w h e r e  i t  w a s  n o t  d e e m e d  w is e  t o  g o  

f u r t h e r  s e a w a r d .

Q .  A n d  in  t h o s e  p l a c e s  t h e  o l d  w a l k  w a s  a d o p t e d .  

A .  P r a c t i c a l l y .

Q .  A n d  o t h e r  p l a c e s  t h e  n e w  w a l k  w a s  la i d ?  A . 

Y e s ,  s i r .

Q .  W h a t  b e c a m e  o f  t h e  p l a c e s  w h e r e  t h e  o ld  o n e  

w a s ,  w h e r e  t h e  n e w  o n e  w a s  l a i d .  S u p p o s e  t h e r e  w as 
a n  e n t i r e l y  n e w  w a l k  w h i c h  w a s  p a r a l l e l  t o  t h e  old  

w a l k ,  w h a t  b e c a m e  o f  t h e  o l d  w a l k ?  A .  I t  w a s  re- 

4 0  m o v e d .
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Q . I t  w a s  in  a l l  t h o s e  c a s e s  t o  t h e  l a n d w a r d  t h e n  o f  

the n e w  s t e e l  b o a r d w a l k ?  A .  Y e s ,  s i r .

Q . W h a t  b e c a m e  o f  t h e  s i t e  o f  t h e  o l d  b o a r d w a l k ?

A . T h e  a d j o i n i n g  l a n d o w n e r  g o t  i t .

Q . T h e  l a n d o w n e r  w h o  o w n e d  t h e  s i 'te  s i m p l y  a b -

so rb ed  i t ?  A .  Y e s ,  s i r ;  in  t h e  d e e d  o r  o r d i n a n c e  t h e r e  

is a c la u s e  t h a t  t h e  c i t y  s h o u l d  r e l e a s e  t o  t h e m ;  in  

fact, t h e ir  g r a n t  w a s  o n l y  s o  l o n g  a s  i t  s h o u l d  b e  u s e d  

as a b o a r d w a lk .

Q . W a s  i t  n o t  a  f a c t  t h a t  t h e  t h i n g  h a v i n g  b e e n  

a r r a n g e d , t h e  c o n s t r u c t i o n  o f  t h e  n e w  b o a r d w a l k  

w ent o n  w i t h o u t  m u c h  r e l a t i o n  a s  t o  w h e t h e r  a  r e -

lease h a d  b e e n  o b t a i n e d  o r  n o t ;  w e r e  n o t  t h e  t w o  g o -

in g  o n  a t  t h e  s a m e  t i m e ?  A .  T h e y  w e r e ,  b u t  I  c a n ’ t  

say  t h e r e  w a s  s o m e  c o n s t r u c t i o n  b e f o r e  a n y  s i g n a -

tu res w e r e  o b t a i n e d ;  i t  m i g h t  h a v e  b e e n ;  I  c a n ’ t  s a y .

Q . W h a t  s e a s o n  o f  t h e  y e a r  w a s  i t  b e i n g  d o n e ?  A .  

S p r in g .

Q . W it h  r e l a t i o n  t o  t h e  u s e  o f  t h e  b o a r c f w a l k  b y  2Q 

A t la n t ic  C i t y ,  w a s  i t  a  m a t t e r  o f  h a s t e ?  A .  T h e  e f -

fort w a s  t o  s e c u r e  i t  b e f o r e  t h e  r u s h  o f  t h e  s u m m e r  

seaso n , b u t  t h e  a g i t a t i o n  c o m m e n c e d  in  t h e  w i n t e r .

Q* W h e n  d id  t h e  r u s h  o f  t h e  s e a s o n  b e g i n ?  A .  I  

sh ou ld  s a y  w i t h  t h e  4 t h  o f  J u l y .

Q . ( F u r t h e r  c r o s s ) .  H o w  d id  i t  h a p p e n  t h a t  in  p r e -

p a r in g  t h is  s e r i e s  o f  d e e d s  y o u  e m b o d i e d  in  e a c h  d e e d  

a d e s c r ip t io n  o f  t h e  w h o l e  s t r i p ,  f o u r  m i l e s ,  a n d  d id  

not t a k e  f r o m  t h e  s e p a r a t e  o w n e r s  d e e d s  f o r  t h e i r  

re s p e c t iv e  p r o p e r t i e s ?  A .  I  t h i n k  i t  w a s  l a r g e l y  a  

m a tte r  o f  c o n v e n i e n c e  in  d e s c r i b i n g  t h e  p r o p e r t y ,  a n d  

then it  w a s  e a s i e r  t o  s e c u r e  s i g n a t u r e s  in  t h a t  w a y .

Q1- A  m a t t e r  o f  e c o n o m y  in  l o o k i n g  u p  t h e  d e s c r i p -

tio n s?  A .  P o s s i b l y  t h a t ,  t o o .

Q . N o w ,  a s  a  m a t t e r  o f  f a c t ,  d o n ’ t y o u  r e c a l l  t h a t  

^ h e n  t h is  p a r t i c u l a r  d e e d  w a s  s e n t  u p  t o  b e  r e c o r d e d ,

)o u  p u t  o n  o n e  g e n e r a l  p a p e r  t h e  n a m e s  o f  a l l  t h o s e  

w ho u p  t o  t h a t  t i m e  h a d  s i g n e d  a n d  a c k n o w l e d g e d  

d eed s, a n d  s e n t  i t  u p  t o  b e  r e c o r d e d ,  f o r  w h i c h  y o u  

had d u p l ic a t e  o r i g i n a l s  in  y o u r  o f f i c e ?  A .  I  a m  n o t  
Sllre t h a t  I  c o m p r e h e n d ?  4 0
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Q .  I  m e a n  t o  s a y ,  d i d n ’ t  y o u  t a k e  a  w h o l e  se r ie s  of 

t h e s e  d e e d s  w h i c h  h a d  b e e n  s i g n e d  s e p a r a t e l y ,  and 

p u t  t h e  n a m e s  o f  t h o s e  d e e d s  a l l  o n  o n e  g e n e r a l  in -

s t r u m e n t ,  i n a s m u c h  a s  t h e  d e s c r i p t i o n  o f  t h e  la n d  and 

o t h e r  c o v e n a n t s  w e r e  t h e  s a m e ,  a n d  s e n d  t h a t  co m -

p o s i t e  d e e d ,  in  v i e w  o f  t h e  f a c t  t h a t  i t  c o n t a in e d  a 

n u m b e r  o f  g r a n t o r s ,  w h o s e  n a m e s  a p p e a r e d  in  o n e  in -

s t r u m e n t ,  u p  f o r  r e c o r d ,  i n s t e a d  o f  r e c o r d i n g  so  m a n y  
io  y  .

separate originals? A. No, sir.

R E - D I R E C T :

Q .  I  s h o w  y o u  s o m e  i o  d e e d s ,  m a r k e d  “ r ig h t  oi 

w a y , ”  a n d  s i g n e d  b y  d i f f e r e n t  p e o p l e  a t  A t la n t ic  

C i t y ;  w e r e  t h e y  o b t a i n e d  b y  y o u  a t  t h i s  t im e , or 

t h e r e a b o u t s ,  f o r  t h e  p u r p o s e  o f  c a r r y i n g  o u t  th is  

. s c h e m e  f o r  t h e  s t e e l  b o a r d  e r e c t i o n  in  1 8 9 6 ?  A .  Y e s ,  

s i r .

2 0  Q .  A n d  t h o s e  a r e  t h e  n a m e s  o f  o t h e r  p e o p le  o th e r 

t h a n  t h o s e  w h o  h a d  s i g n e d  t h e  d e e d s  o f  L e e d  and 

o t h e r s ?  A .  Y e s ,  s i r .

R E - C R O S S :

Q .  D o  y o u  o b s e r v e  t h e  l a n g u a g e  o f  t h a t  q u e s t io n , 

t h a t  i t  a s k s  y o u  w h e t h e r  t h i s  w a s  d o n e  a t  t h is  tim e, 

a n d  s o m e  o f  t h e s e  d e e d s  a r e  n o t  d a t e d  u n t i l  J u n e  and 

r e c o r d e d  in  A p r i l ,  1 8 9 7 ?  A .  I  d i d n ’ t  u n d e r s t a n d  the 

3 0  q u e s t i o n  t o  b e  s p e c i f i c  a s  t o  a n y  e x a c t  d a t e ,  b u t  g e n -

e r a l l y  a b o u t  t h a t  t im e .

Q .  T h a t  i s  a l l .

4 0
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M r .  W O O T T O N :  I  o f f e r  t h e s e  d e e d s ,  t h e y  

a r e  d u l y  a c k n o w l e d g e d .

M r .  T H O M P S O N :  F o r  w h a t  p u r p o s e ?

M r .  W O O T T O N 1: T o  s h o w  t h e  i n t e n t i o n  

o n  t h e  p a r t  o f  t h e  c i t y  t o  c r e a t e  a n d  d e d i c a t e  

a  s t r i p  k n o w n  a s  t h e  l in e  o f  t h e  n e w  s t e e l  

b o a r d w a l k ,  a n d  t h a t  i t  h a s  b e e n  g o i n g  o n  s in c e  ^  

A p r i l  3 0 ,  1 8 9 6 ,  c o n t i n u o u s l y  t o  t h e  p r e s e n t  

t im e .

M r .  T H O M P S O N :  I t  s e e m s  t o  m e  t h a t  i t  

is  p u t t i n g  in  a  g r e a t  d e a l  o f  d o c u m e n t a r y  e v i -

d e n c e  w h i c h  h a s  n o t h i n g  t o  d o  w i t h  t h e  c a s e .

I  d o  n o t  t h i n k  t h e  p l e a d i n g s  r a i s e  a n y  q u e s -

t io n  t h a t  a n y t h i n g  w a s  d o n e  s i n c e  1 8 9 6 .

T h e  V I C E - C H A N C E L L O R :  T h e  e v i d e n c e  2 0  

is  t h a t  t h e r e  is  a  s t r i p  w h i c h  i s  in  t h e  h a n d s  o f  

t h e  c i t y ,  a n d  M r .  W o o t t o n ’s  o f f e r  i s  t h a t  t h a t  

p u r p o s e  h a s  b e e n  e x t e n d i n g  o v e r  a  p e r i o d  o f  

t im e ,  a n d  n o t  c o m p l e t e d  y e t .  N o w ,  h e  o f f e r s  

d e e d s  f o r  t h e  p u r p o s e  o f '  s h o w i n g  t h e  a c c o m -

p l i s h m e n t  o f  t h e s e  s e v e r a l  p o r t i o n s ,  a l l  g o i n g  

t o  m a k e  a  c o m p l e t e  b o a r d w a l k .  D o  y o u  o b -

j e c t ?

M r .  T H O M P S O N :  I  d o  n o t  c a r e  f o r  m y  ¿ 0  

o b je c t i o n .

T h e  \  I C E - C H A N C E L L O R :  I  w i l l  l e t  t h e  

d e e d s  in .

M r .  W O O T T O N :  T h e r e  a r e  t h r e e  d e e d s  

w h ic h  M r .  E n d i c o t t  c o u l d  n o t  p r o v e ,  a n d  i f  

t h e y  a r e  a d m i t t e d  I  w i l l  n o t  h a v e  t o  c a l l  M r .  

G o d f r e y .

4 0
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A T  T H I S  P O I N T  A  R E C E S S  W A S  T A K E N  

U N T I L  2 : 1 5  P .  M .

M r .  W O  O T T O  N :  I  d e s i r e  t o  o f f e r  fo r  th e 

s a m e  r e a s o n s  e x p r e s s e d  in  o f f e r i n g  t h e  10  

d e e d s ,  t h e  f o l l o w i n g  d e e d s :

1 0

1 .  D e e d  f r o m  J o h n  L .  Y o u n g ,  e t  a h , t o  A t -

l a n t i c  C i t y ,  d a t e d  A p r i l  3 0 ,  1 8 9 6 ,  a c k n o w l-

e d g e d  M a y  2 1 ,  1 8 9 6 ,  b e f o r e  J o s e p h  T h o m p -

s o n ,  M .  C .  C . ,  r e c o r d e d  in  t h e  A t l a n t i c  C o u n -

t y  C l e r k ’ s  o f f i c e  J u n e  1 6 ,  1 8 9 6 ,  in  B o o k  of 

D e e d s  2 0 6 ,  fo b  1 6 .

M a r k e d  E x h i b i t  C — 7 .

2 0  2 .  D e e d  b v  J a c o b  K e i m  t o  A t l a n t i c  C ity ,

d a t e d  M a y  2 5 ,  1 8 9 6 ,  a c k n o w l e d g e d  b e f o r e  A l-

l e n  B .  E n d i c o t t  M a s t e r  in  C h a n c e r y ,  o n  M a y  

3 0 ,  1 8 9 6 ,  r e c o r d e d  in  t h e  A t l a n t i c  C o u n t y  

C l e r k ’ s  o f f i c e ,  in  B o o k  2 0 6 ,  fo b  n ,  o n  J u n e  16 , 

1 8 9 6 .

M a r k e d  E x h i b i t  C — 8 .

3 .  D e e d  b y  t h e  C h i l d r e n ’ s  S e a s h o r e  H o u se .

3 o  e t c . ,  t o  A t l a n t i c  C i t y ,  d a t e d  M a y  2 0 ,  18 9 6 ,

. a c k n o w l e d g e d  b e f o r e  A l l e n  B .  Endicott, 
M a s t e r  in  C h a n c e r y ,  A p r i l  3 0 ,  1 8 9 6 ,  on the 

p a r t  o f  t h e  C i t y ,  a n d  p r o v e d  b e f o r e  Carlton 
'G o d f r e y  o n  t h e  d a y  o f  M a y ,  18 9 6 ,  re

c o r d e d  in  A t l a n t i c  C o u n t y  C l e r k ’ s  O ffice , 

A p r i l  9 ,  1 8 9 7 ,  in  B o o k  2 1 1  o f  D e e d s ,  fo b  4 ° 7>

M a r k e d  E x h i b i t  C — 9 .

4 0  4 .  D e e d  b y  t h e  S o m e r s  C a s i n o  C o . ,  a  cor-
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p o r a t i o n  o f  N e w  J e r s e y ,  a n d  t h e  Y o u n g  a n d  

M c S h e a  A m u s e m e n t  C o m p a n y ,  a  c o r p o r a t i o n  

o f  N e w  J e r s e y ,  t o  A t l a n t i c  'C i t y ,  p r o v e d  b y  

t h e  S o m e r s  C a s i n o  C o . ,  A p r i l  8 ,  1 8 9 6 ,  a n d  

b y  t h e  Y o u n g  a n d  M c S h e a  A m u s e m e n t  C o . ,  

A p r i l  1 0 ,  1 8 9 6 .

M a r k e d  E x h i b i t  C — 1 0 .
10

5 . D e e d  b y  l e s s e  B .  T h o m p s o n ,  e t  a l . ,  t o  

A t l a n t i c  C i t y ,  d a t e d  M a r c h  1 ,  1 8 9 8 ,  a c k n o w l -

e d g e d  b e f o r e  A l l e n  B .  E n d i c o t t ,  M a r c h  1 ,  

1 8 9 6 ,  r e c o r d e d  in  A t l a n t i c  C o u n t y  C l e r k ’ s  

O f f ic e ,  i n  B o o k  2 2 1 ,  f o l .  3 5 2 ,  o n  J u n e  2 3 ,  

1 8 9 8 .

M a r k e d  E x h i b i t  C — 1 1 .

6 . D e e d  b y  t h e  P r o v i d e n t  L i f e  a n d  T r u s t  2 0  

C o .  t o  A t l a n t i c  C i t y ,  d a t e d  4 / 6 / 1 8 9 6 ,  p r o v e d  

b y  A .  S .  W i n g ,  V i c e - P r e s i d e n t ,  a n d  A c t u a r y  

o n  4 / 7 / i 8 9 8 ,  r e c o r d e d  in  t h e  A t l a n t i c  C o u n t y  

C l e r k ’ s  O f f i c e  in  B o o k  2 2 3  o f  D e e d s ,  f o l .  1 3 1 ,  

e t c . ,  o n  A p r i l  2 6 ,  1 8 9 8 .

M a r k e d  E x h i b i t  C — 1 2 .

7 * D e e d  b y  F r e d e r i c k  H e m s l e y  a n d  e t  u x .  

a n d  e l . ,  t o  A t l a n t i c  C i t y ,  d a t e d  A p r i l  3 0 ,  1 8 9 6 ,  3 0  

a c k n o w l e d g e d  b e f o r e  A l l e n  B .  E n d i c o t t  o n  

A p r i l  3 0 ,  1 8 9 6 ,  r e c o r d e d  i n  A t l a n t i c  County 
C l e r k ’ s  O f f i c e ,  in  B o o k  2 1 1  o f  D e e d s ,  fol*. 

4 0 1 ,  o n  A p r i l  9 ,  1 8 9 7 .

M a r k e d  E x h i b i t  C — 1 3 .

8 . D e e d  b y  F r e d e r i c k  C l a r k  t o  A t l a n t i c  

C i t y ,  d a t e d  J u n e  3 ,  1 8 9 6 ,  a c k n o w l e d g e d  b e -

f o r e  H a r r y  H .  S m i t h ,  J r . ,  C o m m i s s i o n e r  o f  4 0



78
O F F E R  O F  E X H I B I T S .

D e e d s  o f  N e w  T e r s e y ,  o n  J u n e  3 0 ,  18 9 6 , re -

c o r d e d  in  A t l a n t i c  C o u n t y  C l e r k ’ s  O ff ic e , in 

B o o k  2 1 2  o f  D e e d s ,  f o l .  2 0 5 ,  o n  A p r i l  9, 

1 8 9 7 .

M a r k e d  E x h i b i t  C — 1 4 .

1 0  9 .  D e e d  b y  t h e  F e m a l e  A c a d e m y  o f the

S a c r e d  H e a r t  t o  A t l a n t i c  C i t y ,  d a t e d  A p r i l  30, 

1 8 9 6 ,  p r o v e d  b e f o r e  A l l e n  B .  E n d ic o t t ,  

M .  C .  C . ,  b y  P .  S e y m o r e ,  S e c r e t a r y ,  e tc ., on 

A p r i l  3 0 ,  1 8 9 6 ,  r e c o r d e d  in  A t l a n t i c  C o u n ty  

C l e r k ’s  O f f i c e ,  in  B o o k  2 0 6  o f  D e e d s ,  fo l. 29, 

e t c . ,  o n  J u n e  2 0 ,  1 8 9 6 .

M a r k e d  E x h i b i t  C — 1 5 .

2 0  1 0 .  D e e d  b y  t h e  C o l u m b i a  R e a l  E s t a t e  Co.

t o  A t l a n t i c  C i t y ,  d a t e d  M a y  2 d ,  1 8 9 6 ,  p ro v e d  

b y  W i l l i a m  H e y d e ,  S e c r e t a r y ,  e t c . ,  o n  M a y  

2 ,  1 8 9 6 ,  r e c o r d e d  i n  t h e  A t l a n t i c  C o u n ty  

C l e r k ’ s  O f f i c e ,  in  B o o k  2 0 5  o f  D e e d s ,  fo l. 1 ,  

e t c . ,  o n  J u n e  1 6 ,  1 8 9 6 .

M a r k e d  E x h i b i t  C — 1 6 .

1 1 .  D e e d  b y  E l l e n  E .  T h o m a s  e t  a l .  to  A t-

3 °  l a n t i c  C i t y ,  d a t e d  A p r i l  3 0 ,  1 8 9 6 ,  a c k n o w l-

e d g e d  b e f o r e  J o s e p h  T h o m p s o n ,  M .  C . C ., on 

M a y  1 5 ,  1 8 9 6 ,  r e c o r d e d  J u n e  2 0 ,  1 8 9 6 ,  in  the 

C l e r k ’ s  O f f i c e  o f  A t l a n t i c  C o u n t y ,  in  B o o k  

2 0 6  o f  D e e d s ,  p a g e  3 5 ,  e t c .

M a r k e d  E x h i b i t  C — 1 7 .

1 2 .  D e e d  b y  H o w a r d  E .  R o b e r t s ,  e t  a l., to 

A t l a n t i c  C i t y ,  d a t e d  A p r i l  3 0 ,  1 8 9 6 ,  acknowl-
e d g e d  b e f o r e  A l l e n  B .  E n d i c o t t ,  M .  C .  C ,  on40
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M a y  3 0 ,  1 8 9 6 ,  r e c o r d e d  J u n e  1 6 ,  1 8 9 6 ,  in  

B o o k  2 0 6  o f  D e e d s ,  f o l i o  1 ,  e t c .

M a r k e d  E x h i b i t  D — 1 8 .

I t  i s  a g r e e d  b y  c o u n s e l  t h a t  t h e  l a s t  n a m e d  

t h i r t e e n  d e e d s  a r e  a l l  o n  t h e  p r i n t e d  f o r m s  

f o r  t h e  c o n v e y a n c e  o r  c o v e n a n t  w h i c h  a p -

p e a r s  o n  t h e  d e e d  d a t e d  A p r i l  3 0 ,  1 8 9 6 .

20

30

40
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C A R L T O N  G O D F R E Y ,  s w o r n  f o r  c o m p la in a n t .

D I R E C T  E X A M I N A T I O N  b y  M r .  W o o t t o n :

Q .  Y o u  r e s i d e  in  A t l a n t i c  C i t y ?  A .  I  d o .

Q .  P r i o r  t o  J u n e  o f  t h i s  y e a r  w h a t  o f f i c i a l  p o s it io n  

d id  y o u  h o l d  in  A t l a n t i c  C i t y ?  A .  C i t y  S o l i c i t o r  fo r 

a b o u t  f o u r  y e a r s .

1 0  Q .  W e r e  y o u  C i t y  S o l i c i t o r  d u r i n g  a n y  t im e  in 

w h i c h  a g r e e m e n t s  w e r e  o b t a i n e d  f r o m  c i t iz e n s  in 

A t l a n t i c  C i t y ,  p r o p e r t y  o w n e r s  a l o n g  th e . B e a c h  

‘ f r o n t ,  in  r e g a r d  t o  d e d i c a t i n g  a  s t r i p  s i x t y  f e e t  w id e  

f o r  a  s t e e l  b o a r d  w a l k  a l o n g  t h e  o c e a n  f r o n t  o f  the 

c i t y ?  A .  I  t h i n k  I  b e c a m e  C i t y  S o l i c i t o r ,  o r  a t  the 

t im e  I  b e c a m e  C i t y  S o l i c i t o r  t h e  b o a r d w a l k  w a s  b u ilt 

f r o m  a b o u t  I  t h i n k  V e r m o n t  o r  M a s s a c h u s e t t s  a v e -

n u e ,  s o u t h e r l y  t o  a  p o i n t  I  t h i n k  h a l f  w a y  b e tw e e n  

T e x a s  a v e n u e  a n d  F l o r i d a  a v e n u e .  S o o n  a f t e r  I

2 0  b e c a m e  C i t y  S o l i c i t o r ,  a  m o v e m e n t  w a s  m a d e  to  e x  

t e n d  t h e  b o a r d w a l k  f r o m  i t s  s o u t h e r l y  e n d  t o  A lb a n y  

a v e n u e .  O f  c o u r s e  i t  w a s  m y  d u t y  t o  o b t a in  s ig n a -

t u r e s  f o r  t h e  b o a r d w a l k  d e e d s  b e t w e e n  t h o s e  p o in ts , 

w h i c h  w a s  d o n e ,  a n d  t h e  b o 'a r d w a l k  b u i l t ,  

l a t e r  t h e  b o a r d w a l k  w a s  e x t e n d e d  in  t h e  s a m e  way 
n o r t h e r l y ,  f r o m  t h e  n o r t h e r l y  e n d .  o f  t h e  boardwalk 
t o ,  I  t i h n k ,  a b o u t  A t l a n t i c  a v e n u e ,  a n d  t h e  sam e 

d e e d s  s i g n e d  b y  t h e  p r o p e r t y  o w n e r s  b e f o r e  th e

b o 'a r d w a l k  w a s  c o n s t r u c t e d .

3 0  Q .  T h e n  t h e  b o 'a r d w a l k ,  a s  i t  s t a n d s  t o d a y ,  has 

b e e n  f r o m  t i m e  t o  t i m e  c o n s t r u c t e d  a l o n g  t h e  en tire  

r i g h t  o f  w a v  m e n t i o n e d  i n  t h e  o r d i n a n c e  o f  1 8 9 6 ?  A- 

T h a t  is  r i g h t .
Q. W h a t  h a s  b e e n  d o n e  in  r e g a r d  t o  acquiring 

r i g h t s  o f  w a y  s in c e  y o u  f i r s t  t o o k  p o s s e s s i o n ,  o r  first 
b e c a m e  C i t y  S o l i c i t o r  o f  A t l a n t i c  C i t y ?  A .  There 
h a s  b e e n  a n  e n d e a v o r  c o n s t a n t l y  t o  o b t a i n  signatures 
t o  t h e  b o a r d w a l k  d e e d s  o v e r  t h e  e n t i r e  r o u t e ,  t at 
h a s  b e e n  d o n e  in  a l m o s t  e v e r y  c a s e .

4 °  Q .  ( B y  t h e  V i c e - C h a n c e l l o r ) :  I n  t h e  m e a n w h i e
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w h a t h a s  b e e n  d o n e  o n  t h e  g r o u n d ?  A .  D u r i n g  t h e  

t im e d  w a s  C i t y  S o l i c i t o r  n o  b o a r d w a l k  w a s  b u i l t  t o  

m y k n o w l e d g e ,  u n t i l  t h e  d e e d s  w e r e  s i g n e d .  I n  

o th e r  w o r d s ,  w h e n  t h e y  c a m e  t o  t h e  p o i n t  o f  a  p e r -

so n ’ s p r o p e r t y  w h o  h a d n ’ t  s i g n e d ,  t h e  b o a r d w a l k  

w o u ld  s t o p ,  a n d  t h e n  w h e n  t h e  p e r s o n  s i g n e d  t h e  

d eed , it  w o u l d  g o  o n .

Q . I s  i t  t r u e  t h a t  t h e  p r e s e n t  b o a r d w a l k  a s  n o w  

c o n s t r u c t e d ,  o r  a t  l e a s t  a s  i t  w a s  c o n s t r u c t e d  t h e  1 0  

first o f  t h is  y e a r ,  is  c o n s t r u c e d  o n l y  o v e r  l a n d s  o f  p e r -

so n s w h o  s i g n e d  t h e  d e e d  w h i c h  h a s  b e e n  r e f e r r e d  t o ?

A . U p  t o  t h a t  t im e ,  I  d o n ’ t  k n o w  o f  a  c a s e  t h a t  w a s  

b u ilt  b y  t h e  c i t y  o v e r  a n y  o n e ’ s  p r o p e r t y  w h e r e  t h e  

d eed  h a d  n o t  b e e n  s i g n e d .  I  k n o w  t h e r e  w a s  n o n e  

d u r in g  t h e  p e r i o d  d u r i n g  w h i c h  I  w a s  C i t y  S o l i c i t o r .

In  t h e  B o k e r  c a s e  i s  o v e r  t h e  s t r i p ;  in  o t h e r  w o r d s ,  

it is  c o n n e c t e d  o v e r  B o k e r ’ s  l a n d ,  b u t  t h a t  w a s  n o t  

b u ilt  b y  t h e  c i t y ,  i t  r e m a i n e d  t h e r e  a s  o r i g i n a l l y  b u i l t .

Q . Y o u  m e a n  t h e  o l d  w a l k ?  A .  Y e s ,  s i r ;  t h e  s t e e l  2 o  

b o a r d w a lk  d o e s  n o t  e x t e n d  a c r o s s  t h e  B o k e r  p r o p e r -

ty , b u t  i t  is  c o n n e c t e d .

Q . ( F u r t h e r  d i r e c t ) .  H o w  f a r  f r o m  t h e  P i e r  C o m -

p a n y ’ s p r o p e r t y  i s  t h e  p o i n t  i n  q u e s t i o n  k n o w n  a s  t h e  

B o k e r  p ie c e ?  A .  I  s h o u l d  s a y  a b o u t  9  o r  1 0  s q u a r e s .

Q . D o w n  t h e  b e a c h ?  A .  Y e s ,  s i r ;  s o u t h e r l y ;  in  

o th e r  w o r d s ,  f r o m  P e n n s y l v a n i a  a v e n u e  t o  M a s s a -

c h u s e t t s  a v e n u e ,  i t  i f  a b o u t  1 0  s q u a r e s .

Q . A r e  y o u  a c q u a i n t e d  w i t h  t h e  p r e s e n t  c o n d i t i o n  

o f th e  p r e s e n t  b u i l d i n g  o n  t h e  p i e r  k n o w n  a s  t h e  A u -  

d i t o r iu m  P i e r ?  A .  I  t h i n k  s o .

Q . D o  t h e y  c o n s t i t u t e  a n  o b s t r u c t i o n  t o  t h e  v i e w  

of t h e  o c e a n  'fro m : p e o p l e  p a s s i n g  a l o n g  t h e  b o a r d -

w a lk ?

M r .  T H O M P S O N ' :  I s  t h e r e  a n y  v i e w  o f  

t h i s  c a s e  in  w h i c h  t h a t  is  a  p r o p e r  q u e s t i o n ?

T h e  V I C E - C H A N C E L L O R :  I t  i s  w i t h i n  

t h e  p l e a d i n g s ,  i f  c o u n s e l  c h o o s e s  t o  d i r e c t  h i s  4 0
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' l
q u e s t i o n s  t o  i t .  I t  i s  w i t h i n  t h e  v i e w  o f  the 

p l e a d i n g s .

A .  T o  a  p e r s o n ’ s  s t a n d i n g  o r  w a l k i n g  o f  co u rse  

t h e y  a r e  a  t o t a l  o b s t r u c t i o n  t o  t h e  v i e w  o f  t h e  ocean , 

w a l k i n g  o r  s t a n d i n g  in  f r o n t  o f 1 t h e  b u i l d in g .

Q . W h a t  c a n  y o u  s a y  a b o u t  t h e  s iz e  a n d  p ro p o r-  

IO  t i o n  a n d  n a t u r e  o f  t h e  c o n s t r u c t i o n  o f  t h e  p ie r  b u ild -

i n g s ?  A .  T h e  A u d i t o r i u m  P i e r  i s  b u i l t  a s  a  s tru c -

t u r e  a b o u t ,  I  s h o u l d  t h i n k ,  8 0  f e e t  in  f r o n t  b y  2 0 0  feet 

in  d e p t h ,  e x t e n d i n g  o c e a n w a r d  f r o m  t h e  b o a rd w a lk . 

I t  i s  a  h i g h  b u i l d i n g ,  t h a t  is  a  h i g h  o n e - s t o r y  b u ild -

i n g .

Q .  O n  w h a t  i s  i t  e r e c t e d ?  A .  I t  i s  e r e c t e d  upon  

s t e e l  o r  i r o n  p i l i n g s  d r i v e n  i n t o  t h e  s o i l ,  a n d  s te e l or 

i r o n  g i r d e r s .  '

Q .  F o r  w h a t  p u r p o s e  i s  t h e  b u i l d i n g  u s e d ?  A . 

F o r  t h e  p u r p o s e  o f  a n  a u d i t o r i u m ,  o r  a  l a r g e  ro om  

0  w h e r e  t h e a t r e s  o r  o t h e r  a s s e m b l a g e s  o f  p e o p le  are 

h e l d ,  m a i n l y .

Q .  I n  a d d i t i o n  t o  t h e  b u i l d i n g  o f  8 0  b y  2 0 0  fe e t , o f 

w h a t  e l s e  is  t h e  s t r u c t u r e  c o m p o s e d ?  A .  A  n a rro w  

p i e r  e x t e n d i n g  i n t o  t h e  o c e a n ,  p o s s i b l y  2 0  fe e t  w id e , 

e x t e n d i n g  i n t o  t h e  o c e a n  t o  a  p o i n t  t h a t  w o u ld  b e  at 

l e a s t  1 , 0 0 0  f e e t  f r o m  t h e  b o a r d w a l k .

Q .  I s  t h a t  p i e r  o p e n  t o  t h e  p u b l i c ?  A .  Y e s ,  no 

c o v e r  o v e r  i t .

Q .  L a s t  q u e s t i o n  r e p e a t e d ?  A .  I t  is  s o  f a r  as  I 

3 °  k n o w .

Q .  ( B y  t h e  V i c e - C h a n c e l l o r ) .  I s  i t  u s e d  in  c o n n e c -

t i o n  w i t h  t h e  A u d i t o r i u m  P i e r  b u i l d i n g ?  A .  Y e s , 

s i r ;  I  t h i n k  s o ,  a s  f a r  a s  I  k n o w ;  t h e r e  a r e  v e r y  few  

p e o p l e  e v e r  u s e  i t .

Q .  I t  i s  p a r t  o f  t h a t  c o n s t r u c t i o n  t h o u g h ?  A .  Y e s .

Q .  T h e n  t h e  e x t e n s i o n  o f  t h i s  n a r r o w  p i e r  w'hiph 

y o u  s p e a k  o f ,  2 0  f e e t  w id e ,  b e g i n s  i m m e d i a t e l y  a t  the 

o c e a n w a r d  e n d  o f  t h e  A u d i t o r i u m  b u i l d i n g ?  A .  Y e s .

Q .  A n d  g o e s  s e a w a r d  t h e  d i s t a n c e  y o u  n a m e ?  A . 

4 0  I t  d o e s .



C A R L T O N  G O D F R E Y .
83

Q. H ow long has that been finished? A.. I think 
the Auditorium Pier was built about 1898, or 1899, 
possibly 1899.

Q. Has it been used as an auditorium since? A.
In the summer season, yes.

. I hat is for the entertainments and assemblage 
of people? A. Yes.

Q. That is all.
10

C R O S S -E X A M IN A T IO N  by Mr. Thom pson;

Q. You were City Solicitor when the Auditorium 
Pier Company’s pier was built? A. I was.

Q. And that building was afterwards connected 
up with the boardwalk? A. Yes.

Q. During the time ij; was built you didn” t take 
out any injunction aganst it? A. Yes.

Q. You did? A. Yes.
Q. And you afterwards permitted them to go  on 20 

and construct the building, didn’t you? A. The thea-
tre building was built alone, without the pier extend- 
ing into the ocean, first, and the owners of the prop-
erty or the tenant, attempted, to use it for theatre 
purposes in violation of the provisions of the deed, 
which orovided that no building shall be constructed 
except the pier, which pier shall be 1,000 feet long ; 
so that a bill was filed against the persons attempt-
ing to use the property, to prevent them from using 
h until they had a pier 1,000 feet long. O f course, i °  
when they built that and conform ed it to the deed, 
the bill was dismissed.

Q- The bill was dismissed then after they built the 
Pier? A. Yes.

You didn’t raise any question about the ob -
struction to the view? A. I think not at that time.

Q- You permitted them to connect it with the 
boardwalk? A. They had a right to under the deed.

Q. You permitted it as City Solicitor, didn’t you?
A. When they built the structure in accordance with 40
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the provisions of the deed, 'they had a right to con-
nect with the boardwalk.

Q. Y ou  considered as City Solicitor that the min-
ute they got that pier out there 1,000 feet they had 
a right to connect up with the boardwalk? A. I 
don’t know as my opinion as City Solicitor is in ques-
tion here.

Q. I ask you whether that was the result of your 
10 action as City Solicitor, you permitted them to con-

nect with the boardwalk? A . I have already recited 

what we did.
Q. Now, I understand you to say that standing on 

the boardwalk in front of this building it totally ob-
structs the view of the ocean? A. W hen looking di-
rectly oceanward.

Q .  In other words, if you stand on the boardwalk 
at the edge of the boardwalk proper, which is at that 
point about 100 feet from the building, you cannot 

20 see that portion of the ocean which the building 
hides? » A. W hen standing in front of this building 
and looking at the ocean of course you cannot see 
the ocean.

Q. D o you mean to say that it hides any more; a 
person standing in front on the boardwalk, imme-
diately in front of the building, can see past the cor-
ners and both sides? A. Then he would not be look-
ing directly at the ocean.

Q. Y our notion is, standing and looking toward 
30 the ocean, or standing and looking at the building. 

A . Yes, sir.
Q. But unless you look  directly at the building 

would not his sight take in from that point of view, 
all that would not be contained in the angle made 
between the person standing on the boardwalk and 
the tw o corners of that building? A . In looking up 
or down the Boardwalk and at such angles as would 
not strike the building, of course he could see the 
ocean.

40 Q- That is where the building is an obstruction, it
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is an obstruction, and where it is not, it is not? A. 
Yes.

Q. As a matter of fact, your view of the ocean is 
very much more obstructed by the steel pier than it 
is by the auditorium building, from that point? A. 
That depends from where you are looking.

Q. If you are looking northeast from the point you 
have mentioned, is not your view very much more 
obstructed by the steel pier than by the auditorium 10 
building? A . If he is looking- northeast, he would 
look directly up the boardwalk.

Q. If he looks east and southeast then, if you want 
to be strictly technical—

The Vice-Chancellor: If he looks in the di-
rection of the steel pier structure and its ex-
tension out into the ocean, would not that be 
a greater obstruction than the auditorium 
building, is what Mr. Thompson means. 20

A . If he is looking toward the building constructed 
upon the steel pier, that is there are buildings erected 
on the steel pier, of course there is ocean between 
the Auditorium Pier and the steel pier which would 
not be obstructed, but beyond the steel pier build-
ings a portion of the buildings, which would be in 
range with the person looking, of course those build-
ings would also obstruct the view of a person who 
was standing at that point, yet they can see the ocean 30 
just the same.

Q. A person standing at the point you spe&k of, 
directly in front of and in the middle of the Auditor-
ium building, on the boardwalk, cannot see any ocean 
east of the steel pier? A. I am not prepared to say 
that.

O. Just take the line indicated by the point that 
you suggest, let a person stand on the edge of the 
boardwalk at the nearest point to the Auditorium 
building, and look so that his view passes the cor- 40
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ner of the Auditorium building, he cannot see any 
of the ocean beyond the steel pier? A. I think he 
can.

Q. H e has got to see over the steel pier? A. No, 
there is ocean between the Auditorium pier and the 
steel pier.

Q. Y ou  think the ocean he can see is what runs 
between this Auditorium pier and high water line? 
A. O f course the steel pier which contains the 
building would obstruct the view of a person looking 
in that direction.

Q. N ow  on the steel pier there are located four 
or more buildings, are there not? A. I believe there 
are.

Q. And all the way out, on the Goff map, it simply 
shows two lines, there is a covered passage way. A. 
There is an open covered passage way.

Q. And these buildings are, each of them two 
20 story buildings, are they not? A. The building at 

the boardwalk, I think, is a two story building, the 
other buildings as far as I recollect, are all one story 
buildings.

Q. They are very high for one story buildings? 
A. About suitable height for that purpose.

Q. Now, looking in a southerly direction from the 
same point, is not the view of the ocean proper, I 
am not speaking of a limited part of the water, that 
may be between the Auditorium pier and the high 

3°  water line, but the view of the ocean spoken of, is 
not that very much obstructed by the Young Pier? 
A. There is quite a wide strip of ocean between that 
point and the Y oung pier.

Q. There is about i,ooo  on the boardwalk between 
the Auditorium pier and the Y oung pier is there not? 
A. I should say from i,ooo  to 1,200 between the 
two piers.

Q. I call your attention to this measurement, here 
are two lots 150, 335 and 210, is 840, and 100, 94° ’ 

40 and there is one street 40 feet, 985, and 15°*
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ing 1,035, and one of 20-------  A. It is between 1,000
and 1,200.

Q. And Y ou n g ’s pier runs out into the ocean 
2,500 feet about? A. A bout 2,000 or 2,500 I should 
think.

O. .So that this cutting off of the view which you 
have spoken o f of the general ocean, is much more 
produced by Y ou n g” s pier and the steel pier than by 
the Auditorium building, is it not? A. No, I don ’t 
think so.

Q. Where is located the Penrose strip on this 
boardwalk? A. That is just north of Albany ave-
nue.

Q. There is quite a block there, you didn’t have 
any consent for a good  while? A. The Penrose strip 
I think is 300 feet, about 300 or 400 east of Albany 
avenue.

Q. Where is that? A. Near thé extreme Southerly 
end of the description set out in the deed in question. 20 
It is about I should say nearly a mile and a quarter 
or a mile and a half down the beach toward Penn-
sylvania avenue.,

Q. But it is within the limits of the boardwalk as 
described in the ordinance, and described in this deed, 
made by Leeds and Evans and others to the city, 
this agreement? A. Yes, sir.

Q. They have never obtained anything from Pen-
rose, have they? A . I am unable to say, up to the 
time I ceased to be City Solicitor they had not. 2°

Q. The boardwalk has been built there? A . N ot 
during that period.

Q| It has been since? A . So far. as I know, I 
haven’t been there.

Q. From Atlantic avenue up to Caspian avenue, 
did you have any consent there? A . That walk was 
not built during my period in office.

Q. Has it ever been bult? A. I believe so.
Q. There was no consent during the time you were 

there? A . O h , yes. 40
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Q. Many of them? A. A  number of them.
Q. W hat do you mean by a number of them? A. 

I should think including the boardwalk and the Park 
deed—

Q. I don’ t ask you about the Park deed. A. That 
gives consent to the boardwalk.

Q. W e have nothing to do with the Park deed on
the boardwalk, 

io

Mr. G O D F R E Y : It seems to me as that 
question framed the witness has a right to 
answer it.

Mr. T H O M P S O N : The bill does not allege 
that the consents are under any other deeds 
except this one annexed.

The V IC E -C H A N C E L L O R : Your criti- 
2 - cisrn, as I understand it, is that the so-called

'Park deeds are not those upon which the com-
plainants base their suit.

Mr. T H O M P S O N : But it is on a part of 
this same oroperty that is described in this 
deed. I have a right to show that their 
proofs do not hold up the claim of their bill.

The V IC E -C H A N C E L L O R : I will not ex-
tend the case any wider than the issues as 

3°  framed by the pleadings. The question is
broad enough to  take in consents and coven-
ants showing claims outside of the allegation 
in the bill. The consent or covenants on 
which the complainant claims title should be 
limited to those referred to in the bill.

Q. H ow  many were under the boardwalk deed or 
agreement, not the Park deed so-called? A . You 
mean how many separate papers or deeds, or signa- 

40 tures, or what do you mean?
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Q. I mean to inquire whether you had obtained 
the consents from Atlantic avenue northward under 
the dedication deed, during the time you were in a 
City office; you claimed that you d id ; now I ask you 
how many of them from Atlantic avenue northward 
on toward Caspian avenue did you obtain while you 
were City Solicitor? A. There were several such 
consents, but I am unable to tell vou the names of 
them, because I haven t been asked to  examine the 
papers.

Q. You don ’t recall? A. No.
Q. But there was quite a piece of that ground that 

was not consented to, was there not? A. I guess 
there was only about three or four squares of land 
in that distance from Atlantic avenue to the inlet, I 
think not exceeding three squares, and some of the 
ownerships are large, so that the number of d e ; Is 
that could be signed would not be very great.

Q. Which en d  o f th e b o a rd w a lk  is th a t?  A. T h a t  20  
<s neai the inlet.

O. H ow far is that from Pennsylvania avenue?
A. About a mile, I should think.

Q. I hat is to the north? A. T o the north.
Q. Did you have the W ay estate? A. I don ’t 

think that the property owned by the W ay estate was 
signed for during my term in office.

Q- That was quite a large piece of that property?
A. About a square, I think.

Q- Th°se squares you speak of are the squares that 3° 
run the long ways; they don ’t run the short way; 
squares running the long way, not four squares this 
HaY? A.. I think the squares there would average
m the neighborhood of from four to five hundred 
Let.

Q. And the W ay estate strip is between Caspian 
fnd Atlantic avenue, is it n o t? . A. The W ay estate
iS lmmediately joining Caspian avenue at the end 
01 the walk.

A  Now, Mr. Godfrey, there has been a series o f ^
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boardwalks; previous to the walk of 1890, there had 
been a boardwalk built prior to that time, some of 
them built right down on the sand? A.. Not within 
my recollection.

C The boardwalk of r8oo was the first one that 
was built on steel beams? A. Yes, sir, on steel piers.

O. The others were built, some up and some down 
I0 ve*~ irregular, were they not? A.. During a number 

of vears that I recollect, the condition of Atlantic 
City, there mi^ht have been some irregular, but there 
was a walk along the ocean there somewhat similar 
to the wooden walk that is now  erected over a por-
tion of this particular strip ; for instance, as it is alopg 
the inlet.

Q. One more question about the Penrose strip, 
that was not built, was it, at the time of the filing c  
the bill in this case? A. I think not.

Q. W here was that? At the extreme southerly 
20 end of the walk, about a mile from the property in 

question.
Q. H ow  large a strip was that? A . About 300 feet.
Q. And the boardwalk absolutely stopped there( 

A. There was an opening, a break there.
Q. It broke off short, and then was built on there?

A. Yes, sir.

R E -D IR E C T :

30 Q .Y our attention has been called to Young’s pier 
on this map, was that built at that location before or 
after the deed of dedication of 1896? A. The pier
was built before that time.

Q. W as the pier known as the steel pier built be-
fore or after the deed of dedication of 1896? A.

• was bu'i'lt, I think, afterwards.
Q. T o  your knowledge has there been any change 

in the width of the steel pier since the time it was 
built upon that site? A. N o change to my know- 

40 edge.
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RE-CROSS:

Q. There is another pier known as Heintz’s pier? 
A. There is.

Q. W hich way is that from this point? A . That 
is probably half or three-quarters of a mile easterly 
or towards the inlet from the property in question.

Q. H ow  long is that? A. I judge 1,200 feet.
Q. Has buildings on it? A. Has a building on it.

R E -D IR E C T :

Q. W as it built before or after the deed of dedica-
tion of 1896? A. It was built before.

20

30

40
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E M E R Y  D. IR E L A N , sworn for the complainant. 

D IR E C T -E X A M IN A T IO N  by Mr. W ootton :

Q. W hat is your official position in Atlantic City? 
A. City Clerk.

Q. A m ong other duties is it your duty to take 
io charge of and be responsible for the deeds and 

agreements belonging to the City of Atlantic City? 
A. It is.

Q. Y ou  were, I believe, served with a subpoena 
to produce various deeds in this suit regarding the 
right of way, and especially a deed made by Henry
F. Leeds, et al., signed by one Richard F. Loper. 
Did you produce such a deed? A. I produced all ex-
cept that one in question.

Q. State why you could not produce it.' A. It 
2o didn’t appear among the batch on file.

Q. Did you make diligent search for it? A. I did.
Q. Did any others in your office make search for 

it? A. My assistant.
Q. Witness is shown what purports to be a certi-

fied copy of a deed made by Henry W . Leeds, et al., 
to the City of Atlantic City, marked Exhibit C— 4> 
and is asked, do you remember seeing or having m 
your possession the original of which that purports 
to  be a certified copy? A. If my memory serves me 

30 right, I have.
Q. Can you state when, how long ago? A. Prior 

to January 26, 1901.
Q. H ow  can you place that date? A. Because, I 

have a receipt where the deeds were taken out of my 
office and taken into court that date, or about that 
time.

Q. That is all.
Qi. (By the Vice-Chancellor). D o you know on a 

trial of what case? A . I can’t recall at this time, Mr. 
40 Godfrey was the solicitor at the time.
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Q. (Further direct). Have you a receipt given at 
that time for these deeds? A. I have.

Q. And that deed?

(W itness produced receipt.)

Q. By whom was that receipt given? A . Godfrey 
& Godfrey.

Q. Is that the receipt of the firm, or their repre- 10 
sentatives? A. That was Mr. Corsan’s signature.

Q. W ho is Mr. Corsan? A . He is connected with 
the firm of Godfrey & Godfrey. This receipt reads:

“ Atlantic City, N. J., Jan. 26, 1901.

Received of E. D. Irelan, City Clerk, four-
teen copies of rights of way for the new walk, 
and one package containing the rights of way 
of old walk, for use in Court. 20

(Signed) G O D F R E Y  & G O D F R E Y ,
P. C O R SA N .

Receipt offered in evidence.

Offer objected to.

The V IC E -C H A N C E L L O R : W hat do you 
undertake to show? 30

Mr. W O O T T O N : Simply to clear any 
doubt as to whether or not there is any orig-
inal deed for this easement.

The V IC E -C H A N C E L L O R : If you want 
to lay a foundation to prove the execution of 
the deed, or that there was such a paper, this 
is one of the ways of tracing it, to the last per-
son known to have it, and then if you cannot 40
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produce it, produce secondary evidence. If 
this is one of the steps to  do that, to fortify 
your case, I think it is admissible.

Q. (By the Vice-'Chancellor). I understood you to 
say that the deed of which certified copy was shown 
you, was in your possession and delivered over to you 

. as one o f the fourteen, did you say that? A. Yes, sir.

The V IC E -C H A N C E L L O R : I think it is 
admissible.

Marked Exhibit C— 19.

Q. (Further direct). W as the deed in question one 
of the deeds delivered to Mr. Godfrey and receipted 
for by this paper? A. Yes, sir; that is my under-
standing.

C R O S S -E X A M IN A T IO N  by Mr. Thompson:

Q. W here did you get this receipt? A. I tore it 
out of my receipt book.

Q. W hen did you tear it out? A. This morning, 
no, yesterday.

Q. Did you personally on the 26th day of January 
give fourteen copies of rights of way for the new 
boardwalk to Godfrey and Godfrey? A. I did, yes, 

3°  sir, to Mr. Corsen.
Q. Y ou  did that personally, yourself? A. Yes, sir.
Q. Then what you gave at the time were copies 

of the rights of way? A. That is the original.
Q. Did you write this receipt? A. I did.
O. W hat do you mean by saying that you gave 

copies of the rights of way? A. I mean the origina 

deed.
Q. W hy didn’ t you say original deeds if you gave 

original deeds from your custody as City Clerk, w J 
a o  didn’t you say original deeds in your receipt.
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Just a mistake on the meaning, that was all, they 
were the original deeds which I gave.

Q. (By the Vice-Chancellor). W ould you have 
anv occasion to take receipts for copies, ¡if you gave 
them? A. No, sir. 4

Q. If vou gave copies, I cannot see any occasion 
for the receipts? A. 'No, sir, they were original 
papers.

Q. What others were there besides this one from °  
Leeds and others? A. Quite a number which I can-
not enumerate.

Q. Can you name any one of them that went into 
that fourteen? A . N o, I can’ t, but I can tell you -------

Q. You cannot name one besides this? A. No.
Q. Do* you know why Messrs. Godfrey and God-

frey wanted these on January 26, ¡1901? A. The suit 
that was pending at that time.

Q. W hose property was that suit in connection 
with? A. If I am not mistaken, I think it was this 20 
same property in question.

Q. (By the Vice-Chancellor.) W hat do you mean 
by this same property? A. On the same strip, the 
Auditorium pier.

Q. (Further Cross). But you don’t know any 
others that were mentioned in that- fourteen but this 
one? A. No, sir.

Q. H ow  is it that you can recall this, if you cannot 
recall any others of the fourteen? A. Because Mr. 
Charles Evans was interested in the suit at that£o 
time, and he, being one of the signers, and an argu-
ment took place in m y  office that Mr. Evans hadn’t 
signed the easement deed, so to  satisfy the parties 
holding the argument, I looked up the deed, and 
that is why it impresses itself upon my mind.

Q. Upon that date? A. N o, prior to that date.
Q. H ow  long  prior? A. I suppose probably a 

week or so, I know it was an argument on account 
of this suit being brought up.

Q. Was;it longer than that? A. No, I don ’t think 
it was. 40
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Q. You have never seen that original deed since 
that time? A. I had no occasion 'to look it up.

Q. Had you ever seen the original deed before that 
time to examine it? A. Only when it was presented 
to me by the City Solicitor.

Q. Now can you swear that what you looked at, 
and what you gave, and the one you say had Evans’ 
name in it, was not the Evans deed for the boardwalk 

io  of 1890? A. No, I would not be positive as to that.
Q. If you were told that Mr. Evans had also given 

a deed for the boardwalk of 1890, then you are un-
certain as to whether the deed made by Leeds and 
others was amongst that fourteen, are you not? A. 
That was the boardwalk of 1890, those papers were 
not used in that suit.

Q. Have you not in this very receipt mentioned 
that you gave a package containing rights of way 
for the old walk? A. Yes, sir.

Q. Now, can you identify the deeds that you gave 
containing Mr. Evans’ name as one of the fourteen, 
or as one of the package containing the boardwalk 
rights of way of 1890? A. I can identify the original 
deed.

Q. I am not asking you that, it is very important 
for your memory 'to be straight upon this? A. I am 
trying to get it straight.

Q. Can vou identify the Evans’ deed, which you 
say you gave to Mr. Godfrey at that time as the 
boardwalk deed of 1896, rather than the boardwalk 
deed of 1890? A. No, I could not.

Q1. Now, do you know whether or not those deeds 
were ever returned to you, or any of them? A. They 
haven’t been returned to me directly, they were 
returned during my vacation to my assistant.

Q. Then they were returned 'to the office, how long 
ago was that? A. Some time during the last eight 
days.

Q. Then, if that deed of April 30, 1896, was return-
ed to you, where is it now? A. I say I haven’t seen d 

40 since.
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io

Q. Have you made diligent search for that? A. 
Yes, sir.

Q. How long ago did you make this search? A.
I made a search, spent the biggest part of yester-
day, with the assistance of my assistant. I just re-
turned from my vacation, and my assistant made 
several searches prior to that time.

Q. Where did you keep these rights of way prior 
to January 26, 1901 ? A. In my safe, a large safe.

Q. Have you ever had any of those that were given 
to Godfrey & Godfrey on January 26, 1901, until 
this time, eight days ago that you speak of? A. I 
think not.

Q. You never had any of the fourteeen, or any of 
the package containing the rights of way for the old 
walk? A. I think they were all returned together 
during my absence.

Q. Did you read through the deed that you say 
was signed by Mr. Evans at the time you took it from 20 
the package, at the time of this argument that you 
speak of? A. Did I read it through?

Q. Yes. A. N ot any more than to show that Mr. 
Evans had signed the easement deed.

Q. Then the only way in which you can identify 
this paper marked C— 4 in this case was that original 
deed which you say you had in 1901, is by the fact 
that it contained Mr. Evans’ name? A . Am ong 
others; yes, sir.

Q. Do you know whether or not the Evan’s deed 30  

of 1890 contains his name among others? A. Yes, 
sir.

Q. (By the Vice-Chancellor). W asn’t the deed of 
1896 upon a form? A. Yes, sir.

Q. Was the deed of 1890 on a printed form? A. 
Yes, sir.

Q. Was that on a printed form? A. Yes, sir.
Q. (Further cross). D o you recollect the names of 

those gentlemen who had signed this deed in 1901 
with Mr. Evans? A. I think it contained among 
others, the name of Henry W . Leeds. 40

Non Jersey State Library
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Q. Arty others that you recall? A . No, sir.
Q. Did you see Mr. Elisha Robert’s name? A. I 

don ’t remember anv other names except those two, 
I think Mr. Leed’s name was on it.

Q. D o you remember whether or not it had several 
names attached to it, or only half a dozen? A. If 
my memory serves me right I think it contained quite 

I0 a number of names, but I had no occasion to go over 
them.

Q1. D o you recollect Mr. Irelan that you yourself 
executed this deed of 1896, Exhibit C— on behalf 
of the city? A. May I look at it?

Q. This don’t-contain your signature, this is a cer-
tified copy. A . I can’ t recall that.

Q. D o  you recall executing any of these right of 
way deeds in 1896 on behalf of the city, attaching the 
seal after the M ayor had signed them? A. As a usual 
thing, I attest the M ayor’s signature to all docu- 

20 merits.
Q. D o you recollect whether or not you executed 

any of those rights of way agreements of 1896 prioi 
to the adoption of the resolution of the counsel ac-
cepting the dedication on the eighth day of June? A. 

I don’t remember.
Q. The certified copy Exhibit C—-4 says, 'that you 

swore to  this on the 15th day of June before Mr. E. 
A. Higbee, Master in Chancery, does that refresh the 
matter to your mind at all? A . I can recall going 

3°  before Mr. H igbee and taking the acknowledgment.
Q, D o you think that was on the date that it bears 

date? A . I can’t recall, I presume it was.
Q. Did you g o  to take the acknowledgment on the 

same day that you and the Mayor signed the agree-
ment, and you affixed the official seal? A. I think 
Mr. H igbee came to my office, and the Mayor was 
present,-and all signed at one time, if my memory 
serves me right.

40
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RE-DIRECT:

Q. The matter that came up for discussion between 
you and the other gentlemen in the office, which you 
were speaking about, would that matter have been 
settled by reference to  the deed of 1896, or to  the 
deed of 1890, in reference to the talk about the suit?
A. I presume it was the suit, on the new boardwalk, 
because of the fact that it was open and discussed on 0 
the street.

Q. Then to* which deed would you look to settle 
the matter of discussion as to whether Charles Evans 
had signed? A. I would have been apt to look at 
the deed of 1896.

Q. (By the Vice-Chancellor). W hen you speak of 
the easement deed, what deed do you refer to? A. I 
call those deeds, the rights of way.

Q. What deeds? A . Deeds of right of way.
Q. What deed of right of way, there have been a 20 

number of deeds of rights of way referred to ; which 
ones; you said there was a controversy whether 
Charles Evans had signed the easement deed? A. 
This deed or right of way that was made by Mr. 
Evans, and this that we can’t find.

Q. Your reference to the easement deed would re-
fer either to the deed of 1890 or 1896? A. I made 
a mistake, it is the deed of the right of way.

Q. That refers to the deed of 1890 or 1896?
20

The V IC E -C H A N C E L L O R : I did not ask 
him that; the language would include either 
one, but what was the dispute about that the 
question would raise?

Mr. T H O M P S O N : I don’ t believe that he 
understood the question.

Q- (By the Vice-Chancellor). That is what I ask- 
ed, there was a dispute before you ; when you looked 40
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at the deed to see whether Mr. Evans had signed the 
easement deed, what easement deed was the subject 
matter of discussion? A. There was a suit then pend-
ing brought by Mr. Evans and others.

Q. W as it with relation to that suit that the ease-
ment deed was signed? A . Yes, sir.

Q. W hat easement deed was it that was under dis-
cussion? .A That would have been the easement 

io  deed of 1896 in regard to the boardwalk.
Q . (Further cross). Did anybody deny that Mr. 

Evans had ever signed any deed? A. No, sir.
Q . H ow  came there to be any discussion? A . It 

was just talked over, there were several parties at 
that time had not signed the easement deed, and in 
general conversation it was said that they don’t beu 
lieve Mr. Evans had signed the easement deed him-
self.

Q'. That would refer even to the deed of 1890, or 
1896, would it not? A . The only reason that I say it 
was 1896, that I would not go  back to 1890 to settle 
an argument that was open in 1896.

Q. That is all.

By consent, the witness, Richard F. Loper, 
produced on the part of the defendant, was 
here examined for the convenience of the 
parties.

40
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RICH ARD  F. L O P E R , sworn for defendant:

DIRECT E X A M IN A T IO N  by Mr. Thompson:

Q. Where do you reside? A. Philadelphia, 113 N.
19th street.

Q. How long have you resided in Philadelphia? A.
40 years.

Q. You were formerly the owner of some property 10
in Atlantic City? A . Yes, sir.

Q. I show you a paper bearing date May 4, 1896,
and ask you if that is your signature? A. It is.

Paper opening “ An agreement made this 
fourth day of May, A. D. 1896, by and be-
tween William Riddle, party of the first part, 
and Richard F. Loper, party of the second 
part,”  signed Richard F. Loper and William 
Riddle, with a memorandum additional agree- 20 
ment at the end, also signed Richard F. L op -
er and William Riddle; the paper is witnessed 
by subscribing witnesses whose testimony is 
not required.

Q. W hen was your signature placed where it ap-
pears on the first part of this paper? A. Either the 
fourth or fifth day of May.

Q. W here was that signed? A. In the office of 
Mr. Samuel Richards, to the best of my recollec- 30 
hon, in the Drexel Building, Philadelphia.

Q- The consideration here stated is $1,000, was 
there any money paid to you on  that day, and, if so, 
how much? A. There was $1,000 paid to me on the 
5th day of May.

Mr. G O D F R E Y : I do not know what the 
purpose of counsel is in going into this inci-
dent; of course, if he proposes to bind us in 
any way by that, we want to get an ob jec-
tion upon the record. 40



102
R IC H A R D  F. L O P E R .

The V IC E -C H A N C E L L O R : D o you pro-
pose to offer that in evidence?

Mr. T H O M P S O N : Yes, I want to exam-
ine him on what took place before I offer it.

Complainant’s counsel objects to the offer
as irrelevant, io

Mr. T H O M P S O N  : If there is any ques-
tion because I haven’t offered it, I will 
offer it.

The V IC E -C H A N C E L L O R : No, I do not 
'think that is objected to, but merely as to the 
relevancy.

Mr. G O D F R E Y : Yes, that is the point.
20

Paper referred to was then offered in evi-
dence.

Mr. W O O T T O N : Objected to on the 
ground that the instrument not being a mat-
ter of record, is immaterial and cannot affect 
the complainant’s rights.

The V IC E -C H A N C E L L O R : H ow  do you 
3° connect that with Atlantic City ? It appears

to be a private matter between Mr. Riddle 
and Mr. Loper.

Mr. T H O M P S O N  : I have not connected 
it yet, I simply offered it. I propose to show 
by Mr. Loper that he consummated that 
agreement by making a formal conveyance 
to  the Mary Riddle Company and Joseph A. 
Brady, by one of the deeds which has .already 

4 0  been put in evidence.
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Q. (By the Vice-Chancellor). Y ou  claim as to this 
antecedent agreement, that Atlantic City was in any 
ways warned or advised of it?

Mr. T H O M P S O N  : I don ’t think that is necessary.

The V IC E -C H A N C E L L O R : Is that your 
claim?

Mr. T H O M P S O N : I claim that property 
having been sold to Mr. Riddle, Mr. Loper 
had no power after that time to affect this 
property by any agreement that he might 
bave signed.

The V IC E -C H A N C E L L O R : Y ou  claim 
that this is admissible in evidence irrespective 
of any knowledge on the part of Atlantic 
City? 20

Mr. T H O M P S O N : Yes.

The V IC E -C H A N C E L L O R : The ob jec-
tion is that you offer a private paper, which 
is not made evidential by any record as affect-
ing the complainant in this suit, who was the 
grantee in the deed or covenant, or whatever 
the instrument may be called, and as affecting 
the co-grantors with Mr. Loper in the crea- 
tion of an easement, who were none of them 
notified, how can it bind them?

Mr. T H O M P S O N : The proposition as it 
now stands, is this:

(Counsel argued the offer.)

The V IC E -C H A N C E L L O R : I think I 
should overrule your offer unless you show 4°
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that the other persons who joined with Mr. 
Loper in the scheme and in the deed of April 
30, 1896, and Atlantic City, who was grantee 
in that deed, of April 30, 1896, had some 
knowledge of this antecedent agreement, 
presently offered of May 4,' 1896; I will have 
it spread upon the record so that you may 
argue it fully on final hearing, and so that if 
I am mistaken you may have the paper in the 
testimony for review.

The paper referred to was then marked Ex-
hibit D — 1 for identification, and is as follows:

“ An Agreem ent, made this fourth day of 
May, A. D. 1896, by and between Wil-
liam Riddle of the first part, and Richard F. 
Loper, party of the second part.

W IT N E S S E T H , For and in consideration 
of the sum of One Hundred and borty Thous-
and Dollars ($140,000), the party of the sec-
ond part has hereby sold and agrees to trans-
fer to the party of the first part all that cer-
tain piece of land lying shoreward two hun-
dred and fifty feet from the line of the new 
boardwalk with all riparian rights in front 
thereof, with the further option of the pur-
chase of the balance of the lot shoreward at 
the rate of two hundred and fifty dollars per 
foot front up to one hundred and fifteen feet 
of the land owned by Mary K. Loper, One 
Thousand Dollars ($1,000) having been paid 
on account of said purchase, receipt of which 
is hereby acknowledged, and the balance be-
ing payable upon signing and delivery of the 
deeds.

IN  W IT N E S S  W H E R E O F , the parties
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hereto have hereunto set their respective 
hands and seals, the day and year first above 
written.

Witness present:
J. Bartram (?) Richards, Richard F. Loper, (Seal.) 
Rejinold Redford, W m . Riddle. (Seal.)

It is further agreed that the sum of $22,- 10 
499.91 is not to be paid under this sale unless 
the Entire 150 Feet Front U pon the Board-
walk is used by the purchaser and thenceforth 
the said sum is due upon demand.

Witness present: •
J. Bartram (?) Richards, Richard F. Loper, (Seal.) 
Rejinold Redford, W m . Riddle. (Seal.)

Q. The premises to which this agreement refers to 20 
are the premises located on the southwesterly side of 
Pennsylvania avenue, Atlantic City, and running 
from a point 250 west from' the new boardwalk, 
and from there to the exterior line of solid filling? A. 
They are.

Q. Did you afterwards consummate that agree-
ment or make deeds for that property? A . I did.

Q. I call your attention to two' deeds, one of which 
has already been offered in evidence as C— 2, and ask 
>ou if that is the deed by which you conveyed the up- 30 
land to the Mary A. Riddle Company and Brady? A. 
Yes, sir.

Q* And on the same date you made another deed, 
is that it? A. It is, sir.

First deed offered, between Richard F. 
Loper and wife to Mary A. Riddle Company 
and Joseph A . Brady, dated June 6, 1896, 
acknowledged same date, recorded June 10, 
1896, in B ook 203 of Deeds, folios 381, and 40
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conveys a portion of the land down to high 
water mark, marked on the Goff map as 
Evans to Loper, July 22, 1895, which portion 
is the whole of that lot mentioned on that map 
which fronts on the high water line, and in-
cludes the sites marked on that map of the 
new boardwalk, and the old boardwalk.

10
Marked Exhibit D— 2.

Second deed dated June 6, 1896, Richard F. 
Loper and wife to Mary A. Riddle Company 
and Joseph A . Brady, acknowledged June 6, 
1896, recorded June 10, 1896, in Book 203 of 
Deeds, folio 383, &c., and conveys the lands 
marked on the Goff map, as the riparian grant 
to Loper August 29, 1895, and is the land ly-
ing toward the ocean on the tract described in 

20 ' Exhibit D— 2.

Marked Exhibit D — 3.

Mr. T H O M P S O N : I call your Honor’s 
attention in connection with this Deed D 3> 
that is a conveyance of the land above noted, 
and contains no covenant or restriction upon 
the use of those lands for rights of way, or 
against the construction or erection of build- 

3°  ings to the oceanward of the boardwalk. And
as to D— 3, it conveys the fast land above 
mentioned, and contains the following clause, 
“ subject nevertheless to the condition that 
there shall not be erected upon the said prem-
ises any house or other building, nearer the 
line of Pennsylvania avenue than 27- feet of 
the property line, as set forth in the deed 
above recited; under and subject also to the 
easement of the right of way of the City of 

40 Atlantic City over the portion of the said
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property granted to the said City of Atlantic 
City for the boardwalk, as granted by Charles 
Evans and wife by indenture, dated January 
2, 1890, and recorded in the Clerk’s Office 
of Atlantic County, etc., in B ook 2 of agree-
ments, page 273, etc., and in Book 173 of 
Deeds, page 11, etc.

Q. D o you know where you were on the fourth 
and fifth of May when this agreement with Rid-
dle was made? A. I do, I was in Philadelphia.

Q. D o you know where you were on the 8th and 
9th of May, 1896? A. I do.

Q. W here were you at that time? A. 8th of May, 
1806, I was in my office in New Y ork, on the 9th 
of May, which was Saturday, I was in my home in 
Philadelphia, or with wife around Philadelphia.

Q. Were you in Atlantic City on April 30, or any 20  

day succeeding that, between that and the 9th of 
May? A. No, sir.

Q. D o you recollect seeing Judge Endicott, or 
signing any paper in connection with rights of way 
for Atlantic City, between the 30th of April, and 
the 9th of May? A. I can’t reconcile the dates be-
tween the 30th of April and the crh of May. I 
have a distinct recollection of Tudge Endicott, and 
I think, I believe it was, Judge Thompson, calling 
at my office in Philadelphia, 713 Chestnut street, for 30  

me to sign that which turned out to be the ease-
ment deed, and I so understood it.

Q. D o you recollect when that was? A. It must 
have been some time after the .9th of May.

Q.. W hy do you fix that time? A. Because on 
Sunday, the 10th of May, I left for St. Louis at 
4-30 in the afternoon, and I was absent from Phila-
delphia, between St. Louis, Chicago, Springfield, 
Illinois and mv various western offices up until about 
the 16th or 17th of May. 4 °
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Q. W'hat time of that year did you go  to Atlantic 
City?» A. Decoration Day, May 30.

r\ W hen did Mrs. Loper go  to Atlantic City that 
^ear? A. Decoration Day, May 30.

Q. She went down with you? A . Yes, sir.
Q. D o  you know whether or not she had been in 

Atlantic City previous to that time during that 
Spring between April 30 and May 9? A. T o the best 

10 of my knowledge she had not been, up to May 3°th.
Q. Was Mrs. Loper in your office on the day 

Judge Endicott and Judge Thompson called there? 
A. She was not.

Q. D o you recollect whether or not you acknowl-
edged that dedication agreement when Judge Endi-
cott was in your office? A. I had no recollection 
that I did at the time he was at the office; Judge En-
dicott Was my counsel at Atlantic City, and had been 
for some time, and has been since,.

20 Q. Are you positive it was after the 4th of May 
that you signed that dedication agreement? A. f 
am as positive as it is possible to be with that lapse 
of time.

Q. Y our conveyance of those lands to the Mary 
A. Riddle Company and Joseph A. Brady was made 
at the direction of Mr. Riddle carrying out this agree-
ment made with him? A . W ell, the papers which I 
had in my possession, being the deed from Mr. Evans, 
myself and wife were given to  Mr. Casselman in his 

30 custody, I think, as trust officer of the W est Jersey 
Title Company, or in whatever capacity he occupied, 
and they were made out by Mr. Casselman, and 
practically the papers were all made to the West Jer-
sey Title Company, to the best of my knowledge the 
deeds were drawn, in fact, I know they were by the 
W est Jersey Title Company.

Q. (By the Vice-Chancellor). W hat deeds do you 
refer to? A. These deeds, June 6, 1896.

Q . That is the deed by you to Mary A . Riddle and 

a o  Joseph A . Brady? A. Yes, sir.
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Q. (Further direct). I now call your attention to 
the paper which has been .produced here, purporting 
to be an agreement in regard to the right of way in 
Atlantic City, and I call your attention to the fact 
that the name Richard F. Loper appears on that pa-
per following about forty names, do you recall wheth-
er or not the agreement which you signed with Judge 
Endicott and Mr. Thompson contained all of those 
names? A. T o  the best of my recollection, it did not, 0 
I believe I signed a separate deed, the deed might 
have had several other names, but to the best of my 
recollection, it hadn’ t all that list of names.

Q. Do you think it would have impressed itself up-
on your mind if there appeared the names of all those 
people, Mr. Leeds and Mr. Evans, and all those peo-
ple? A. I think it would, I haven’t been consulted 
in the transaction, I never attended any of their 
meetings, they knew I was not in the way of any 
progress that was to be made, and Judge Endicott, 20 
as I have previously stated, having been my counsel, 
expected that I would do anything that was for the 
best interests of Atlantic City, but I don’ t recollect 
S1gning a deed containing all these names, I believe 
I signed a separate deed containing a few names, that 
is the best of my recollection.

Q. What is your recollection as to the form in 
which it was presented to you, was it a printed 
deed? A. It was a printed deed, although I am not 
quite clear, and I have a very vivid recollection that 30 
it was brought to me. It might have been a port-
folio, or a calf skin portfolio, or that which would 
look like the ordinary business journal, bound in calf 
skin, and Judge Endicott and Judge Thompson went 
together and laid that down on the table, and I 
S1gned it, of which I have a distinct recollection; 
whether it was a bound book, or whether it was a 
number of these deeds that was together in a calf 
skin portfolio, it is very clear to me that that was 
the transaction. 40
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Q. I call your attention now to the fact that this 
paper purporting to contain your signature is dated 
the 30th day of April, 1896, where were you on that 
day? A. If you will permit me to look at my diary 
I will refresh my memory.

Q. Certainly. A . (Referring to book .) The v. 
day of April I was in Baltimore. I positively was 
not at my office on the 30th day of April, and the 
best of my knowledge and recollection, refreshing 
my memory from my diary, I was in Baltimore.

C R O S S -E X A M IN A T IO N  by Mr. W ootton :

Q. On such a deed as this might it not have been 
possible for many other names to have been added 
after you signed it? A. I have no doubt many names 
were added after I signed it, but they would natur-
ally be subsequent to my signature and not preced-

20  ■ mg.
Q. Might not they sign at different places? A. 

A llow  me to look at that.
Q. This is a copy? A. I understand that (exam-

ining deed) I will simply say that the names upon 
that paper are not taken in rotation as to the owner-
ship of property, therefore it is fair to  assume that 
they were signed prior to my signature, for the rea-
son if they were taken in rotation, they mght be 
left blank to be signed aftewards.

® ■* Q. W hat do you mean by rotation ? A. If you 
commence signing it at States avenue and come 
southward to Virginia avenue you will find the names 
not as they appear.

Q. Suppose I pick up the owners of the property 
wherever they may be all over the United States. 
A. Y ou  would not be likely to pick them up and 
let them sign as they are there.

Adjourned until Wednesday, October 15» 
at 11 A. M.40
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Camden, N. J., O ct. 15, 1902. 
The hearing in this matter was continued 

pursuant to adjournment. Appearances as 
heretofore noted.

R IC H A R D  F. L O P E R : 10

C R O S S -E X A M IN A T IO N  Continued:

Q. In reference to the date or  the time at which 
you signed the easement deed, April 30, 1896, was it 
not at about that time that the walk was being erect-
ed upon the land?

Mr. T H O M P SO N ': Objected to, the ques-
tion should be more definite as to  what is 20 
meant by the time the walk was being erected 
on the land. The testimony here yesterday 
was that it was anywhere from the 20th of 
April to the first o f  July.

The V IC E -C H A N C E L L O R : I think that 
is sufficiently definite.

Q. Was it not at or about the time that they were 
sinking the piling for the walk? A. It was some time 
during the interval between when the boardwalk was 3°  
started and the boardwalk work proper begun at the 
foot o f Pennsylvania avenue.

Q. What do you mean by the boardwalk work 
proper? A. The boardwalk at Pennsylvania avenue 
was not built until well into June, 1896.

Q. Y ou mean it was not completed? A. N o, I 
don’ t mean built and completed, I mean not built; 
the old boardwalk was not even removed, the old 
boardwalk remained there after the 30th of May, 

and the boardwalk proper had only been con- 40
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structed to the point of the land owned by Mr. 
Beilis.

Q. (By the Vice-Chancellor). Now, you are refer-
ring to the steed piling? A. Yes, sir.

Q. But the boardwalk covering the steel piling 
hadn’ t been finished? A . I am not clear that the steel 
piling had been put in at Pennsylvania avenue, I am 
positive that the boardwalk had not been put up. 

io Q. (Further cross'*. And it had not been begun? 
A . N o, to the best of miy knowledge there was not a 
particle of the old boardwalk removed.

Q. Had any work been done on the new board-
walk, what you call the steel boardwalk, at the time 
you signed this deed? A. I can t say, my »memory 

is not clear, but it is absolutely clear on the fact that 
the old boardwalk had not been removed or any work 
done there.

Q. (By the Vice-Chancellor). Mr. Loper, the deed 
that you signed,— before Judge Endicott, as I un-
derstand it? A. Yes.

Q. I understood you to say was a printed form 
filled up? A . Yes, sir.

Q. And you thought, that on that particular deed 
that you signed, so far as you recollected it, had fewer 
names than appear on the copy here produced? A. 
That is my recollection.

Q. That is all.

20 A. I would like, with your H on or ’s permis-
sion to  state that I was discharged at the last 
hearing without having finished a question 
that was put to me.

The stenographer read as follows from the 
testimony as shown on page 77: “ Ques. What 
do you mean by rotation? Ans. If you com-
mence signing it at States avenue and come 
southward to Virginia avenue, you will find 

40 the names not as they appear. Que$. Sup-
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pose I pick up the owners of the property 
wherever they may be all over the United 
States? Ans. Y ou  would not be likely to pick 
them up and let them sign as they are.”

A. Mr. W ootton  handed me a paper and 
I was about tO' show Mr. W ootton  that 
the names in rotation could not possibly have 
left any blank, and mine com e in rotation, and 10 
blanks were not left.

The V IC E -C H A N C E L L O R : I did not un-
derstand that there were any blanks left. 
N obody pretends that there was any scheme 
that they were signed in rotation to the line 
of owners. I guess they signed wherever they 
could get them.

Q. That is all. 20

Mr. G O D F R E Y : Before the complainant 
rests we would like to have an opportunity 
of producing that original deed. I find in 
the testimony that was taken in the Steel Pier 
case, where this deed was involved, that at 
the hearing of that case January 21, 1901, 
that I offered it in evidence and it was marked 
Exhibit C— 8 in that case; and those exhibits,
I have never obtained them, and possibly 30 
they may be filed in the Clerk’s office.

The V IC E -C H A N C E L L O R : Y ou  mean 
to close, reserving the right to put that deed 
in.

Mr. G O D F R E Y : Yes, sir.

Mr. T H O M P S O N : My ambition was to 
get hold of that original deed while Mr. L o p e r ^
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was liere. I wanted him to see the paper 
that they claim had his signature to it. We 
have never seen it. W e don’t know anything 
about whether it is like this certified copy or 
not. I objected to the production of this cer-
tified copy in the evidence on the ground 
that it was not such a document as could be 
produced under this statute. Y our Honor 

10 permitted them to produce secondary evi-
dence after proving that it was lost. They 
have not seen fit to  avail themselves of that 
offer, and there is no paper now which I 
think is, under the rules o f evidence, entitled 
to be considered as the paper upon which they 
can base their bill. Y our H onor sees that 
there is a great embarrassment tó us.

The V IC E -C H A N C E L L O R : I will take 
20 care that you shall not be embarrassed. Ihis

is one of the exigencies where the Court it-
self may have brought about the embarrass-
ment, and I would not allow the case to go 
on to prejudice you in the production of this 
deed. It may be, as the counsel suggest 
that the deed has been exhibited to the Coun 
and retained by the Court for examination 
and used, and has not been returned to coun-
sel. That is quite a plausible explanation and 

30 to allow so important a docum ent to be un-
produced for this reason would certainly be a 
great injury to the parties, where there is no-
body to be considered, but the convenience 
of Court. Mr. D oper is a resident of Phila-
delphia. If it is advisable that he shall see 
the original document, I will give him an op-
portunity at any time. The case may go over 
until it is produced here. Mr. Loper can be 
recalled to give further testimony on seeing 

40 it. It is a mere matter of arrangement or
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convenience o f a week or something of that 
sort. The defendant company will not be 
prejudiced.

Mr. T H O M P S O N : I did not move to dis-
miss the bill—

The V IC E -C H A N C E L L O R : No, I would IQ 
not entertain that motion, I do not under-
stand that you made any such suggestion.

Mr. T H O M P SO N * My present statement 
is made with a view of exactly what your 
H onor has said. I do not object to  their find- 
it, whether Vice-Chancellor Reed has the 
paper or not, I told Mr. Godfrey that he was 
very likely right, but my present suggestion is 
that I want to be protected in every way.

20

The V IC E -C H A N C E L L O R : I will take 
care that your client shall not be in the least 
danger of being prejudiced. I would much 
prefer to  go  on with the case today and let the 
complainant have their reservation. If they 
can produce the original deed you may look 
at it, and if vou care to recall Mr. Loper you 
may do so. If you do not, we can close the 
case. It shall not prejudice you at all.

30

Mr. T H O M P S O N : Considering the stipu-
lation which was presented before your H onor 
the day before yesterday, the facts are practi-
cally before your H onor as the case now 
stands. I had one additional question to ask 
Mr. Loper, which I cannot ask him until the 
book, which, unfortunately, was not brought 
from Philadelphia this morning, arrives. Be-
sides that, I have but little to offer to your 
Honor, except to make now a formal offer o f 40



R IC H A R D  F. L O P E R .

the deeds which I proved by Mr. Loper the day 
before yesterday, and which were marked for 
identification as Exhibits D — 2 and D — 3, the 
deeds from Loper to the Riddle Company land 
Brady. One has already been offered on the 
complainant’s side, and I desire to offer the 
other formally on our side of the case. I take 
it there is no objection to those documents.

10
In addition to that I propose now to offer 

formally this agreement of M'ay 4th, which 
was proved by Mr. Loper as having been exe-
cuted by him, on the day before yesterday, 
iand which your Honor, as I then understood 
it, thought it was not a proper matter to offer 
as evidence in this case unless I should iden-
tify with i t . all the other parties who were 
named as parties to thei agreement of 1896;

20 that they were entitled to notice of the fact
that there had been an agreement made be-
tween Mr. Leper and Mr. Riddle.

The V IC E -C H A N C E L L O R : I said At-
lantic City and the other grantors, Atlantic 
City is the party here against whom you offer 
evidence o f a transaction betwen parties in no 
way noticed to Atlantic City.

30 Mr. T H O M P S O N : Oh, I then misunder-
stood your H onor very much. I understood 
your H onor to say that I was obliged to no-
tice all parties connected with the case.

The V IC E -C H A N C E L L O R : The co-
grantors who joined Mr. Loper in the scheme 
are not parties in this suit.

Mr. T H O M P S O N : N o, they are not, but
40 there has been some effort in the bill and in
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the examination on the other side to show 
that the City comes here, not representing 
itself individually in this matter, but as rep-
resenting all the citizens who have entered 
into this agreement with the City.

The V IC E -C H A N C E L L O R : I take it that 
Atlantic Citv in this suit represents the public 
interest in the same sense in which such suits 10 
are brought by municipal authorities to save 
public rights in parks and other public pri-
vileges.

Mr. T H O M P S O N : I then desire now to 
offer this agreement of May 4th, without hav-
ing, however, proved any notice to the City, 
of the fact that there was an agreement be-
tween Mr. Riddle and Mr. Loper on the 4th 
of May, I contend that Mr. Riddle when he 20 
purchased this property from Mr. Loper in 
1896, under this agreement of May 4th, had 
no notice, could have no notice that the City 
was in possession of that property in any 
way,-but as a trespasser; that it has been 
shown in the case that the city was working 
on this property April 29, that the ordinance 
was adopted on  the 4th of May and approved 
on the 6th of May, and that the proof as to 
ine execution of the agreement of April 30, 30 
1896, shows that it was not executed until be-
tween the 6th and 9th of May, and that there-
fore there was no notice as to any covenants 
on land outside, and that Mr. Riddle had a 
perfect right to buy that property without be-
ing subject to any covenant, which might be 
afterwards made by Mr. Loper regarding any 
of the property. I should perhaps add to that 
that an inspection of the situation and record 
naving shown that the boardwalk deed of 40
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tc>go was mot built upon the lands described in 
cne deed made by 'Mr. Evans to the city in 
January, 1890, and that under the terms of 
that deed, the city having failed to use the 
land described therein, that it reverted with-
out condition or limitation to the grantors, to 
Mr. Evans, and consequently to Mr. Loper. I 
daim , therefore, that this agreement is such a 
passage o f title on the 4th of May, 1896, as 
makes Mr. Loper a trustee for Mr. Riddle, 
who afterwards secured the conveyance of the 
property to the lessors of the defendant.

(A  copy of this Exhibit D— 1 appears in the 
testimony on page 104.)

The offer is objected to by complainant’s 
counsel on the grounds heretofore stated.

20
The V IC E -C H A N C E L L O R : I overrule 

the offer of the agreement between Mr. Loper 
and Mr. Riddle dated May 4, 1896, upon the 
ground that there has been nothing to show 
that the complainant in the suit, Atlantic City, 
was in any way notified o f the agreement, and 
that it is in any ways binding upon the city by 
way of notice or otherwise.

R IC H A R D  F. L O P E R , recalled for the defendant.

D IR E C T  E X A M IN A T IO N  by Mr. Thom pson:

Q. I want to ask you if you have any other memor-
andum of this transaction of 1896, original memoran-

dum made at the time, to which you can refer.
40 I have.
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Q. W ill you kindly refer to it? A. This book  is 
Journal B—

The V IC E -C H A N C E L L O R : It is not sub-
mitted as a book, you have a memorandum, 
just look at it. -

A. Upon page 49 of Journal B appears the follow- IO 
ing entry—

The V IC E -C H A N C E L L O R : Read the en-
try to yourself and refresh your memory.

Q. From the face of the book do you recollect hav-
ing sold this pronerty in 1896, on the 4th of May, and 
receiving $1,000 therefor? A. I do.

Q. (By the Vice-Chancellor.) The sale was one 
which was made by virtue of the memorandum of 
agreement of May 4, signed by you and produced 20 
here and to which you testified the day before yes-
terday. A. Yes, sir.

Q. That is the same sale? A. Yes, sir.

N O T  C R O S S -E X A M IN E D .

>
30

40
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Mr. T H O M P S O N : I have one more mat-
ter, I offer a copy (which is not certified), but 
is admitted to be correct without certification 
or other proof of the resolution of the City 
Council of Atlantic City on June 8, 1896, and 
is as fo llow s:

11. That the City Council of Atlantic 
City adopted the following resolution on June 
8th, 1896, v iz .:

“ Resolved— That Atlantic City hereby ac-
cepts the dedication made by property own-
ers along the right of way of the new steel 
walk, and the City Solicitor is instructed to 
have recorded the said right of way in the 
County Clerk’s Office, and that said Solicitor 
be instructed to  prepare at once an ordinance 
vacating all lands heretofore enjoyed by the 
City for a right of way for the old boardwalk, 
to such persons as have granted the new right 
of way, their successors and assigns, except 
where such old right of way is coincident with 
the new right of way.”

Marked Exhibit D— 4.

Adjourned until Tuesday, Oct. 21, i 9° 2> at 
11 o ’clock A. M., at the State House at 
Trenton.



B U R R O W  C. G O D F R E Y .
1*21

IN C H A N C E R Y  O F  N E W  JE R SE Y .

Trenton, N. J., Oct. 21st, 1902.

The hearing in this cause was continued pursuant 
to adjournment. Appearances as heretofore noted.

Mr. W O O T T O N : This matter was opened 
for the purpose of introducing the original 
deed. Mr. Godfrey thought he was upon the 
trail of it, but so far has not been able to find 
it, and I desire to have his testimonpy made 
part of the record, for the purpose of showing 
to what extent the search has been made for 
the missing instrument.

20

BU RROW  C. G O D F R E Y , sworn for the complain-
ant.

DIRECT E X A M IN A T IO N  by Mr. W ootton :

Q. You are one of the solicitors in this case? A. I
am.

Q. W ere you nrior to June of this year associated 
with Mr. Carlfon Godfrey, as City Solicitor of Atlan- 30 
tic City? A . I was.

Q. Witness is shown Exhibit C— 4, being certified 
copy of deed from Henry W . Leeds, Richard F. Lop- 
er and others to the city of Atlantic City, and ask, 
have you ever had in your possession the original of 
which this is a copy?

Mr. T H O M P S O N : I think it is proper to 
make an objection to that question in that 
form. It is an attempt perhaps to get Mr. 40
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Godfrey to swear that that is a true copy of 
the original.

The V IC E -C H A N C E L L O R : I should take 
it as an attempt to identify the instrument, as 
to the original of which he is to be examined.

Mr. T H O M P S O N : If that is the purpose, 
io

I will not object.

The V IC E -C H A N C E L L O R : It is to show 
his acquaintance with the subject matter. You 
do not attempt to prove that that is a copy by 
this witriess?

Mr. W O O T T O N : No.

The V IC E -C H A N C E L L O R : You want to 
20 interrogate him as to the original of which

this purports to be a copy?

A. T o  the best of my knowledge, I have.
Q. Wi'll you state the last time when the original 

was in your possession? A. I will be obliged to re-
fer to the transcript of the stenographer s notes, 
which was taken in the case of Atlantic City vs. At-
lantic City Steel Pier Company.

Q. In what year? A. January 28, ijpoi.
3°  Q. Had you it in your possession at that tunc/ 

A. I find bv referring to the transcript of the sten-
ographer’s notes taken on that date, that I offered 

them in evidence-------

Mr. T H O M P S O N : W on ’t it be better to 
read what you have?

A. “ Question. I show you what purports to be 3 
right of way or agreement made by Henry W  
Leeds, J. Haines Lippincott, Charles Evans., etc., 

40 etc., a number of others, and among the otnei»
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Richard F. Loper and Mary K. Loper, and I will 
ask you if that deed covers the description as showr 
on the first map which was designated as the board-
walk map, and which has been offered in evidence 
and marked Exhibit C— 2. Answer. Yes, sir, it 
does.

Mr. G O D F R E Y : I offer that deed in evi-
dence. Marked Exhibit C—S.

Q /(B y  the Vice-Chancellor.) W ere you a parti-
cipant in that litigation? A . I was.

Q. And what was, generally, the subject mattet 
of that litigation? A. The litigation was over the 
question of charging more than a single entrance 
fee to the pier that had been constructed under this 
easement deed.

Q. Of April 30, 1896? A. Yes, sir.
Q. The one referred to in the notes which you 

have just read? A. Yes, sir. 20
Q. (Further direct.) W as that the deed referred 

to in this suit as the agreement of April 30, 1896, 
regarding the right of way across the property o f 
Loper, Riddle and others ? Or a part of which the 
Auditorium pier now occupies? A. That was the 
deed upon which the bill in this case was framed.

Q. D o you know where that deed is now? A. I do 
not.

Q. Have you made search for it? A. I have.
Q. What search? A. I came to the Chancery Office ¿0 

last Wednesday and reciuested that search be made 
for that deed, which was done by the clerks in the 
office in my presence.

Q. W hat other search? A. I further advised with 
Vice-Chancellor Reed.

Q. '"By the Vice-Chancellor.) Before whom the 
Steel Pier case was tried? A. Yes, before whom the 
Steel Pier case was tried, and stated to him that 
among the exhibits in that case, the Steel Pier case, 
was the original deed, from Henry W . Leeds and 
others to the city, and that that exhibit had not been 4°
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returned to me, and he said he would search among 
his papers for it, and today he advised me that he 
had made the search that he desired to make— that is 
the search hadn’t been so full as he would like it to 
have been.

Q. But you have never heard anything of the deed 
since? A . No.

Q. (Further direct.) W hat search did you make 
10 in Atlantic City for it? A. W e have searched in our 

safe where we keep those things, and where the 
other deeds, similar deeds, were kept.

Q. (By the Vice-Chancellor.) Y ou  had this Leeds 
etc., and Loper deed to Atlantic City on April 30, 
1896, in your possession? A . That is the best of my 
recollection.

Q. Y ou  remember seeing it? A. Yes, sir.
Q. Didn’t you say you drew this bill on it? A.

W ell, I drew the bill-------
20 Q. On the certified copy? A. Yes, sir.

Q. Or what purports to be a certified copy? A. 
Yes, sir.

Q. W hen you had the original was it one of those 
which was filled in on printed form, such as is used 
and has been presented here as the conveyance of 
other persons, as to the new boardwalk? A. Yes, 
sir, it was a similar deed to those that have been of-
fered as exhibits in this case.

Q. The deed contained, as those on the other print- 
3°  ed forms, no description of the specific lands, touch-

ing which the grantors covenanted or conveyed a 
right of way? A. No, sir, no specific description.

Q. It contained a description of the right of way 
itself running over all lands whatsoever it may cover, 
and the conveyance of the parties was simply re-
lated by whatever land they might hold within the 
description, was it not? A. Yes, sir.

Q. And it was on the printed form? A. Yes, sir.
Q. I show you Exhibits C— 7, .G—78, C—-p an  ̂

40 C— 10, which have been offered in evidence in this
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case, endorsed right of way, with the names of the 
grantors, to Atlantic City, and I ask you whether or 
not the printed form, which you say was the printed 
form in which the deed of Henry W . Leeds, Loper 
and others was expressed, is the same printed form 
which was expressed in those deeds here shown you?
A. To the best of my knowledge and recollection, 
it was.

Q. (Further direct.) W hat has been the result o f 10 
this continuous search that you have made? A. I 
have been unable to obtain the original deed.

Q. (By the Vice-Chancellor.) The deed of Loper, 
Leeds and others to Atlantic City of April 30, 1896?
A. Yes.

Q. That is all.

C R O S S -E X A M IN A T IO N  by Mr. Thom pson:

Q. D o I understand you to say positively that you 20 
had the original agreement made between Leeds 
and others to the City on April 30, 1896, in that Steel 
Pier case? A. That is my best recollection.

Q. I call your attention to this certified copy which 
has been marked in this case C— 4, and which you 
say is similar in some respects to the one which you 
there offered as t'he original deed in the Steel Pier 
case, and to certain pencil marks in this deed?

The V IC E -C H A N C E L L O R : Making part 30 
of the deed?

Mr. T H O M P S O N : I don’ t know what they 
are here for, I suppose something has been 
left out in the certified copy.

Q. On the third page of this certified copy, C— 4, 
are the words “ as is provided,”  written in, interlined 
between the fifth and sixth line in pencil. On the 
fifth page the word “ southwardly”  is interlined be- 40



l ió
B U R R O W  C. G O D F R E Y .

tween the eleventh and twelfth lines in pencil. On 
the seventh page the words “ or erected”  are inter-
lined between the seventh and eighth lines, also in 
pencil. I ¡ask you to examine those interlineations, 
and tell me if you can in whose hand-writing they 
are? A. It resembles my own, that is, the last words 
“ or erected1.”

Q. I call your attention now7 to the fact that the 
IO Clerk’s certificate bears date the 26th day of April, 

1899; that was prior to  the beginning of the Steel 
Pier case, from which you have taken the notes which 
you have read to the stenographer? A. That is my 
impression, I won’ t be positive about that.

Q. The case against the Steel Pier depended upon 
the fact that <an easement agreement had been exe-
cuted by George W . Jackson, didn’t i t ; that was the 
man who owned the land upon which the Steel Pier 
was built, after the corporation obtained the title? 

20 A. It was in the case, that was a question in the case.
Q. Jackson was the man who would have signed 

the deed, was he not? A. Yes, sir.
Q. I now call your attention to the fact that in this 

copy there are pencil marks around the name George
W . Jackson, and Mrs. M. Jackson, located on the 
18th and 19th line on the 10th page of this copy, and 
ask you if that does not call to your mind the fact 
that this was the copy which was offered before Vice- 
Chancellor Reed in the trial of the Steel Pier case? 

30 A. N o, sir; it does not.
Q. Y ou  were City Solicitor in 1899 when this cer-. 

tified copy was made, were you not? A. I was not 
the City Solicitor, but I was in the City Solicitor s 
office.

Q. The City Solicitor was your partner, and you 
are the court man of your firm? A. I do that part 
of the work.

Q. Can you tell me whether you had the original 
deed of which this purports to  "be a copy when you 
ordered this certified copy in 1899? A. I don’t thin 

40 that certified copy was ordered by us.
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Q. I call your attention to the endorsements there-
on and the names of Godfrey & Godfrey, Atlantic 
City, at the bottom , that is your firm? A. It is.

Q. Does it not now bring to your mind the fact 
that you ordered this certified copy from the Clerk?
A. No, sir; that Godfrey & Godfrey was written 011 
there after the preliminary hearing, or at the. time of 
the preliminary hearing in this case, in order that the 
Vice-Chancellor might know who to return this E x-
hibit to.

Q. Where did you get that certified copy made in 
1899, prior to the filing of the bill in this case? A.
I think I got that from Mes'srs. Coult & Howell, of 
Newark.

Q. Do you recollect clearly having in your pos-
session fhen an original deed signed by Mr. Loper 
at the time of the trial of the Steel Pier case? A.
To the best of my recollection, as refreshing my 
memory from the transcript of the stenographer’s 20 
notes.

Q. And you are guided entirely by this transcript?
A. I am.

Q. The testimony which you read from was an 
examination by you of Mr. Hackney, the City Sur-
veyor, was it not? A. I think so.

Q. There was no question raised in the Steel Pier 
case as. to the validity of the right of way agreement 
between Jackson and the City, that question didn’ t 
arise in that case at all, did it? *°

Mr. W O O T T O N : I cannot see what rele-
vancy that question has.

The V IC E -C H A N C E L L O R : Mr. Thom p-
son is trying to show that there might be 
doubt as to the identification of . the original 
deed, because there was no occasion to pro-
duce such deed in that case; it is admissible, 
certainly. 40
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A. The question arose as to whether Mr. Jackson 
was bound by that deed or not.

Q. I call your attention to these interlineations in 
pencil, to which I have referred, and in addition to 
those already mentioned, I call your attention to the 
words ‘ ‘west”  interlined between the fourth and fifth 
lines on the fourth page of this certified copy, and ask 
you whether it does not appear that this certified 

10 copy has omitted these pencil interlineations from 
what appears to be in the printed copy, that are pro-
duced in evidence in this case; having the printed 
copy of any of the exhibits before you I call your 
attention to the word “ west”  interlined, and the 
words “ southwesterly”  on the third course, between 
the fourth and fifth lines on the fourth page, refer-
ring to the third course in the printed deed, £hat word 
is southwardly, is it not? A. Yes, sir, it is.

Q. Calling your attenton to the word southward 
20 on the fifth page betwen the eleventh and twelfth 

lines, and comparing that with the twelfth course in 
the printed deed, the word “ southwardly” is omitted 
from this copy C— 4, is it not? A. It is.

Q. And interlined in pencil? A. It is.
Q. Calling your attention again to the words “ or 

erected”  on the seventh page, lines seven and eight, 
the words “ or erected” appear in the printed form, 
do they not, and are interlined in pencil, and I un-
derstood you to say that was in your handwriting? 

3°  A. T o  the best of my knowledge.

Mr. W O O T T O N  : I ask that all evidence be 
stricken out as to the comparison with what 
purports to be in the certified c o p y ; if there 
is the comparison it should be with the orig-
inal to show mistakes.

The V IC E -C H A N C E L L O R : No, I think 
it is admissible. I think there is in the evn 

40 dence sought by the question enough to form

i
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the basis of an argument as to the accuracy 
of the certified copy. I think the offer is ad-
missible. Mr. Loper himself, and everybody 
who has testified with relation to the original 
deed, has stated that it was on the printed 
form. I think Mr. Thompson is justified in 
his examination.

Q. I do not think I called your attention to the 10 
words “ and right of possession,”  also interlined in 
pencil on the eighth page between the eleventh and 
twelfth lines, and the word “ and” interlined on the 
same page between the tenth and eleventh lines. D o 
you know whose hand-writing that is in? A. No, sir;
I could not tell; possibly it is mine, and may be some 
other persons.

Q. (By the Vice-Chancellor). Y ou  mean there is so 
little of it that you cannot tell by whom it is writ-
ten? A. Y e s , ‘sir. 20

Q. (Further cross). D o you recollect going over 
this deed at any time to make the corrections which 
have been suggested with the printed copy? A. I do 
not.

Q. (By the Vice-Chancellor). Can you recall when 
any of the interlineations were made in that certified 
copy in pencil which have been adverted to here by 
you, and on what occasion? A. I could not, right 
the specific occasion, my notion is that sometime, 
in some cases that I appeared in for the city, that I 30 
have had that before me in the preparation o f an 
argument, and possibly in comparison with the other 
deeds, the printed forms I spoke of, I have made 
those interlineations. I don ’t know that that is true, 
but that is my notion.

Q. (By the Vice-Chancellor.) Y ou  say the certi-
fied copy came from Coult and H owell? A. Yes, sir.

Q. W ho are they? A. Practising attorneys in this 
State.

O. W ho were they acting for at the time you got 40
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this deed? A . For Charles Evans, and one of the 
persons who signed the boardwalk easement deed.

Q. Has he got a suit, is he the same Evans that has 
a suit? A. Yes, sir. The first bill was filed under 
this easement deed was filed against the Auditorium 
Pier.; that was filed by Coult and Howell, the gentle-
men I spoke of. And this certified deed that has 

IO been offered in evidence and marked Exhibit C—4, 
was used, I think, on that occasion.

Q ..That is the suit by him against the Auditorium 
Pier? A. By Mr. Evans.

Q. A  private citizen? A. Yes, sir.
Q. (Further cross.) Referring once more to those 

words I was asking you about “ and right of posses-
sion”  occurring, as I said, on the eighth page, be-
tween lines 11 and 12, they appear in the printed 
form, do they not? A. They do.

Q. W ere Messrs. Coult and H owell engaged in the 
20 Steel Pier case? A. N o, sir.

Q. Can you explain in any way then those marks 
opposite the name of George W . Jackson, and Mrs. 
M. Jackson? A. I cannot, I may have made them as 
I made the others.

Q. L ooking at the pencil marks there appearing, 
and comparing them with the interlineations that I 
have already called your attention to, does it or not 
appear that they were made by the same pencil. In 
other words, are they not the same sort of lead as 

3°  the interlineations to which I have called your at-
tention? A. I could not say as to that, it is dark 
lead, it is not colored lead.

Q. (By the Vice-Chancellor.) It is all the same 
color? A. Yes, sir.

Q. (Further cross.) There are in this same paper 
C— 4, other pencil marks that are not nearly as 
dark as that alongside the sides and other places 
about it? ¿V- I can see very little difference.

Q. Did Mr. Vice-Chancellor Reed indicate to you 
40 any recollection whatever of ever having had in his
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possession the original agreement made between 
Leeds and Evans and others and the City of Atlan-
tic City? A. No, sir, I don ’t think he did.

Q. Did you ever, before your application to him 
last Wednesday make any effort to get him to return 
any original exhibits which he might have had in that 
case? A. I did.

Q. W hen previously? A. I am not sure as to the 
date, but it was some time previous to the last term 
of the Court of Errors and Appeals.

Q. Did you get any exhibits at that time? A. f 
4id n ot

Q. Did you have any other original exhibits in that 
case but this one deed? A. Yes, sir.

Q. Did you ever get any of them back? A. Yes, sir.
Q. Did you at the time you got some of them back 

call the attention of the Vice-Chancellor to the fact 
that this original deed had not been returned? A . I 
did not. 20

Q. Did it occur to  you at that time that the orig-
inal deed had not been returned? A. I don ’t know 
tha.t it did.

%  Did it ever occur to you that you didn’t have 
that original deed from the time that you introduced 
it in evidence on the 28th of January, 1901, until 
last week, when objection was made to this deed? A. 
Yes, sir.

'Q. Then last W ednesday as I understand it was the 
first time that you thought it might be in the custody c°  
of V ice-C hancellor Reed? A. No. sir. I do not so 
state.

Q. It was not until you looked up this record? A. 
Yes, sir, it was prior to that, the time I make men-
tion of, prior to the last term of the Court of Errors 
and Appeals.

Q. (By the Vice-Chancellor.) W hat occurred 
there? A. That the Vice-Chancellor made reply at 
that time, that his usual custom was to file exhibits in 
the case with the other papers, and I left word at 40
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the Chancery Clerk’s office, if these exhibits had been 
filed in the office by the Vice-Chancellor to forward 
them to our address, and in connection with them 
the other exhibits, the originals that were offered 
were taken by the Vice-Chancellor, the original deed 
and at least one section or two sections of the map 
showing the right of way.

Q. (Further cross.) W hat have you done with 
the other original exhibits that you had in that 
case? A. Returned them to the City Clerk of Atlan-
tic City.

Q. D o you know whether or not, or can you say 
positively that the original deed was not returned to 
the Citv Clerk of Atlantic City along with the map? 
A. I did not testify that I returned any map to the 
City Clerk.

Q. I undersood you to say that you did. I ask 
you whether you returned the other exhibits, and I 

20 understood you to say that you returned them to 
the City Clerk? A. The deeds, I said.

Q. W hat became of the maps which you say the 
Vice-Chancellor did not keep ? A. I did not say that 
he did not keep the maps, you misunderstand me.

Q. I understood you to say that he did not keep 
any other original exhibits except this one deed? 
A . I say the Vice-Chancellor kept the maps, that is 
one section, possibly two sections and the original 
deed, the others he said he didn’t need.

Q. Have you ever recovered those maps? A. No. 
sir.

Q. That is all.

40
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Mr. T H O M P S O N : I desire to make a m o-
tion. I move now to rule out the testimony 
offered of the contents of the deed, purport-
ing to have been an agreement, purporting 
to have been made between Henry W . Leeds 
and others in Atlantic City. In the first place 
my objection was formally made, if your 10 
H onor please, to the fact that this is not such 
a paper as the statute permits a certified copy 
to be offered in evidence of. In the second 
place, following that motion your H onor sug-
gested that the other side might produce the 
proof necessary to prove the lost document.
As I understand the rules of evidence the 
other side has wholly failed to prove the con-
tents of any paper as a lost paper. They do' 
not prove before your H onor that this is a 2Q 
sworn copy, nor will anybody swear that it is 
a true copy of the original paper. In fact, this 
copy which is offered in evidence, is now 
shown by the testimony of Mr. Godfrey to 
differ in several instances from the printed 
copies, which he says, if he says anything 
about the original deed, was the form which 
was used in making the original deed. There-
fore there is no proof before your H onor in 
any way, that this is a true copy even of what 30 
the original deed contained.

(The Vice-Chancellor heard argument on 
motion, and reserved the decision.)

40



134
F IN A L  D E C R E E .

IN C H A N C E R Y  O F  N E W  JERSEY .

---------------------------------------------------- o
)

Between )
)

C IT Y  O F  A T L A N T IC  C IT Y , )
) On Bill for In- 

and )
)

Complainant, )
) junction, etc.

N E W  A U D IT O R IU M  P IE R  )
) Final Decree, etc. 

C O M P A N Y , )
’ )

Defendant. )
)

------------------------------------------------------ -o

20 This cause com ing on to be heard upon bill, answer 
replication and proofs, in the presence, of Harry 
W ootton , ¡and Burrows Godfrey, of counsel with the 
complainant, and Charles D. Thompson, of counsel 
with the defendant, and the Court having read the 
pleadings and proofs and heard the arguments of the 
counsel of the respective parties thereon, and duly 
considered the same, and being of the opinion that 
the complainant is entitled to the relief sought In the 
premises, |tt is therefore, on this twenty-sixth day 

3°  of October, A. D. One thousand nine hundred and 
three, O R D E R E D , A D JU D G E D  A N D  DE-
C R E E D , that the New Auditorium Pier Company, 
its attorneys, workmen, agents and servants, be and 
they are hereby perpetually enjoined and restrained 
from erecting or driving piling upon the premises 
hereinafter described, in possession of the said de-
fendant, and from building any building or structure 
thereon at any point on said lands oceanward from 
the boardwalk now built upon the public street sixty 

40 feet wide, dedicated to public use by deed made by



F IN A L  D E C R E E .
I 35

Henry W . Leeds and others, bearing date the thir-
tieth day of April, A . D. Eighteen hundred and 
ninety-six; and also for making any lateral addition 
to the Pier now built upon the said premises, and 
known as the Auditorium Pier, the said premises 
'being and lying along the Atlantic Ocean front of the 
said City of Atlantic City, and the same mentioned 
and described in the said bill of complaint as in the 
possession of the said defendant as lessee, and con-
sisting of two parcels of land leased by Mary A. Rid-
dle Company and Joseph A. Brady, as follows, viz.: 
The first lease being made by Thomas U. Parker, 
bearing date the second day of January, A. D. eight-
een hundred and ninety-nine, and afterwards assigned 
to said defendant, being for a strip of land located 
about* sixty-seven feet west of the westerly line of 
Pennsylvania avenue, and being about ninety feet 
wide, extending from the southerly line of said de-
dicated street to the exterior wharf line established 20 
by the Riparian Commissioners; the second lease 
being made to the Auditorium Pier Company, and 
afterwards assigned to said defendant, and bearing 
date the second day of January, A. D. Nineteen hun-
dred, and being for a strip of land adjoining’ on the 
west side of Pennsylvania, avenue, and being about 
sixty feet wide, extending from said southerly line 
of said street to said exterior wharf line;

A N D  IT  IS F U R T H E R  O R D E R E D , A D - 3°  
JU D G ED  A N D  D E C R E E D  that the defendant, the 
New Auditorium Pier Company, pay to the com -
plainant the costs of this-suit to be taxed, and that 
the complainant have execution therefor, according 
to the practice of this Court.

W . J. M A G IE ,
C.

Respectfully advised,
M . P. G R E Y ,

V. C. 40
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P E T IT IO N  O F  A P P E A L .

N E W  JE R SE Y  C O U R T  O F  E R R O R S  AN D  

A P P E A L S .

)
Between )

)
10 C IT Y  O F  A T L A N T IC  C IT Y , )

)
Complainant, Respondent, )

)
and )Petition of Appeal

)
N E W  A U D IT O R IU M  P IE R  )

)
C O M P A N Y , )

)
Defendant, Appellant. )

)
2 o --------------------------------------------------- o

T o  the Honorable Court of Errors and Appeals, as a 
last resort in all causes:

The petition of the New Auditorium Pier Com-
pany, the appellant in the above stated cause, re-
spectively shows that your petitioner finds itself ag-
grieved by a final decree made in the Court of Chan-
cery, by his H onor, W illiam J. Magie, Chancellor of 

30 the State of New Jersey, bearing date the twenty- 
sixth day of O ctober, in the year one thousand nine 
hundred and three, the cause wherein the said City of 
Atlantic City was complainant and the said New 
Audtorium Pier Company was defendant, in this re-
spect that the said decree adjudges that the said de-
fendant, its attorneys, workmen, agents and servants 
be and they are hereby perpetually enjoined and re-
strained from erecting or driving piling upon the 
premises hereinafter described, in possession of the 

4 0  said defendant, and from building any building or
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structure thereon at any point on said lands ocean- 
ward from the boardwalk now built upon the public 
street, sixty feet wide, dedicated to public use by 
deed made by Henry W . Leeds and others, bearing 
date the thirtieth day of April, A. D. eighteen hun-
dred and ninety-six; and also for making any lateral 
addition to the pier now built upon the said prem-
ises, and known as the Auditorium Pier, the said 
premises ‘being and lying along the Atlantic Ocean 10 
front of the said City of Atlantic City, and the same 
mentioned and described in the said bill of complaint 
as in the possession of the said defendant as lessee, 
and consisting of two parcels of land leased by Mary 
A. Riddle Company and Joseph A. Brady, as fol-
lows, viz.:— The first lease being made by Thomas .
U. Parker, bearing date the second day of January,
A. D. eighteen hundred and ninety-nine, and after-
wards assigned to said defendant, being for a strip 
of land located about sixty-seven feet west of the 20 
westerly line of Pennsylvania avenue, and being 
about ninety feet wide, extending from the southerly 
line of said dedicated street to the exterior wharf 
line established by the Riparian Commissioners; the 
second lease being made to the Auditorium Pier 
Company, and afterwards assigned ta  said defendant, 
and bearing date the second day of January, A. D. 
nineteen hundred, and being for a strip of land ad-
joining on the west side of Pennsylvania avenue, and 
being about sixty feet wide, extending from said 30 
southerly line of said street to said exterior wharf 
line; and further appeals from said decree, as ordered 
and adjudged, that the defendant New Auditorium 
Pier Company shall pay the complainant’s costs of the 
suit to be taxed, and have execution thereof, accord-
ing to the practice of this Court.

#
And your petitioner humbly appeals from the pro-

visions of said decree, which was decreed as afore-
said upon the ground that the same is erroneous, and 40
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that the said court should not have granted said 
injunction against driving any piling or erecting 
any building or structurej upon the lands de-
scribed in said decree, or making any lateral addi-
tion to the pier now bult upon the said premises 
and known as the Auditorium Pier, but the said in-
junction should have been denied, and the bill dis- 

I0 missed.

Y our petitioner further prays that the said decree 
in the said particulars aforesaid be reversed, and that 
your petitioner may have such relief of the premises 
as to your Honorable Court shall'seem mete.

30

40
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)

CHARLES EVANS, et ux, )
) Deed.

to )
) July 2 2 nd, 18 9 5 *

RICHARD F. LOPER. )
)

This Indenture made the twenty-second day of July 
in the year of Our Lord one thousand eight hundred 
and ninety-five, between Charles Evans and Anna Bv 
his wife, of the City of Atlantic City, in the County 
of Atlantic and State of New Jersey, of the first part, 
and Richard F. Loper of the City and County of 
Philadelphia, and State of Pennsylvania of the second 
part, W ITNESSETH, that the said party of the first 
part, for and in consideration of the sum of Ten Thou-
sand Dollars and other good and valuable considera-20 
tions, lawful money of the United States of America, 
well and truly paid by the said party of the second 
part to the said party of the first part, at and before 
the ensealing and delivery of these presents, the re-
ceipt whereof is hereby acknowledged, have ganted, 
bargained, sold aliened, enfeoffed, released, conveyed 
and confirmed and by these presents do grant, bar-
gain, sell, alien, enfeoff, release, convey and confirm 
unto the party of the second part, his heirs and as-
signs, all that certain tract or piece of land situate in 3° 
the City of Atlantic City, in the County of Atlantic 
and State of New Jersey, bounded and described as 
follows: Beginning at a point in the westerly line of 
Pennsylvania avenue, nine hundred and seventy-two  ̂
feet south of the southerly line of Pacific avenue as 
now located, and in the south line of lands belonging 
to Mary K. Loper, and runs thence (1 ) westwardly 
parallel with Pacific avenue, along said Loper’s line 
one hundred and fifty feet to the easterly line of a 
twenty feet wide alley; thence (2 ) southwardly in 40
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said easterly line of said alley, and parallel with Penn-
sylvania avenue six hundred feet more or less to 
ordinary high water line of the Atlantic Ocean; 
thence (3) eastwardly along said ordinary high water 
line of the Atlantic Ocean one hundred and fifty feet 
more or less to the westerly line of Pennsylvania ave-
nue, thence (4) Northwardly in said westerly line 
of Pennsylvania avenue six hundred feet more or 

10 less to the place of beginning. Subject, never-
theless, and this conveyance is granted and ac-
cepted accordingly, to the following covenant and 
condition, viz., the said grantee for himself, his heirs, 
executors, administrators and assigns, covenants and 
agrees to and with the said grantors, their heirs and 
assigns, that he, the said grantee, his heirs and as-
signs, shall never erect upon the said premises any 
house or other building nearer the line of the above 
mentioned Pennsylvania avenue than twenty-seven 

20 feet of the property line. Subject also to the ease-
ment or right of way over sixty feet of the above 
described land granted by the said Charles Evans and 
wife to the City of Atlantic City, by indenture dated 
January 2, 1890, and recorded in the Clerk’s Office 
of said Atlantic County, in Book No. 2 of .Agree-
ments, page 237, etc., and in book  No. 173 of deed, 
page 11, etc. The above described land and premises 
being the result of gradual and imperceptible growth 
or accretion in front of lands conveyed to the said 

30 Charles Evans and Casper W . Haines, by David Scat- 
tergood and Margaret B. Scattergood, by deed dated 
March 25, 1867, and recorded in the said Clerk’s of-
fice at M ay’s Landing, N. J., in book  N o. 39 of 
Deeds, folio 632, and Isaac W . Stokes and Charles 
Stokes, executors, of the last will and testament of 
the said Casper W . Haines, by virtue of the power 
on them conferred by the will of said deceased, by 
their deed dated November 14, 1876, and recorded 
in the Clerk’s Office aforesaid, in Book No. 54 of 

40 Deeds, page 608, etc., conveyed in fee simple to said
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Charles Evans, the one equal undivided moiety or half 
part of the lands last above referred to; and the lands 
and premises above described having been confirmed 
to the said Charles Evans by deed of confirmation 
from the Camden and Atlantic Land Company, dated 
April 29, 1886, and of recorded in the said Clerk’s 
Office, in B ook 'N o. i n  of Deeds, page 58, etc., to -
gether with all and singular the buildings, improve-
ments, woods, ways, rights, liberties, privileges, here- 
ditaments and appurtenances, to the same belonging 
or in any wise appertaining, and the reversion and 
reversions, remainder and remainders, rents, issues 
and profits thereof, and of every part and parcel 
thereof; and also all the estate, right, title, interest, 
property, possession, claim and demand whatsoever, 
'both in law and equity of the said party of the first 
part of, in and to the premises with the appurte-
nances. T o have and to hold the said premises, with 
all and singular the appurtenances unto the party of 20 
the second part, his heirs and assigns, to the only 
proper use, benefit and behoof o f the said party of 
the second part, his heirs and assigns, forever. And 
the said Charles Evans, for himself, his heirs, execu-
tors and administrators, does by these presents cov-
enant, grant and agree to and with the said party of 
the second part, his heirs and assigns, that he, the 
said Charles Evans, his heirs, all and singular the 
hereditaments and premises hereinabove described 
and granted or mentioned and intended to be so, with 30 
the appurtenances unto the said party of the second 
part, his heirs and assigns, against him the said 
Charles Evans, his heirs, and against all and every 
other person or persons whomsoever lawfully claim- 
lng or to claim the same or any part thereof, by 
through, from or under him, them or any of them, 
shall and will, warrant and forever defend. In W it-
ness W hereof, the said party of the first part to these 
presents have hereunto set their hands and seals. 
Dated the day and vear first above written. 40



142
E X H IB IT  C— 1.

Signed, sealed and delivered in the presence of
S. D. Hoffman.

'C H A R L E S E V A N S, (Seal.) 
A N N A  B. E V A N S, (Seal.)

Regularly acknowledged same day before S. E.
Hoffman, Master in Chancery of New Jersey.

10

Recorded July 23rd, 1895, Liber. 192, p. 384.

20

30

40
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D EED . Loper to Riddle Co. &  Brady, 
dated June 6th, 1896.
Recorded June 10th, 1896. Lib. 203, p. 381.

T H IS  IN D E N T U R E , made the Sixth day of 
June, in the year of Our L ord  one thousand eight 
hundred and ninety-six (1896), B E T W E E N  Richard
F. Loper and Mary K., his wife, of the City and 10 
County of Philadelphia, and State of Pennsylvania, 
of the first part, and “ Mary . A . Riddle Com pany,”  a 
corporation of New Jersey, and Joseph A . Brady, of 
Atlantic City, Atlantic County, State of New Jersey, 
of the second part:

W IT N E S S E T H , That the said party of the first 
part, for and in consideration of the sum of One hun-
dred and forty thousand dollars, lawful money of the 
United States of America, well and truly paid by the 
said party of the second part to  the said party of the °  
first part, at and before the ensealing and delivering 
of these presents, the receipt whereof is hereby ac-
knowledged, have granted, bargained, sold, aliened, 
enfeoffed, released, conveyed and confirmed, and by 
these presents do grant, bargain, sell, alien, enfeoff, 
release, convey and confirm, unto the said party of 
the second part, their successors, heirs and assigns:
All that certain tract or piece of land situate in the 
City of Atlantic City, in the County of Atlantic and 
State of New Jersey.

Beginning in the west line of Pennsylvania avenue 
one thousand two hundred and ten feet southward 
from the south line of Pacific avenue, and two hun-
dred and fifty feet northward from the interior line 
of the new boardwalk, and extending thence west- 
wardly parallel with Pacific avenue, one hundred and 
fifty feet to the easterly line of a twenty feet wide 
alley; thence southwardly, parallel with Pennsyl-
vania avenue, three hundred and sixty two feet more 40
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or less to the line of high water mark of the Atlantic 
Ocean; thence eastwardly along the line of said high 
water mark, one hundred and fifty feet more or less 
to the westerly line of Pennsylvania avenue,; thence 
northwardly along the westerly line of Pennsylvania 
avenue, three hundred and sixty-two feet more or 
less to the place of beginning.

10 Being part of the same premises which Charles 
Evans and Anna V., his wife, by deed dated July 22d, 
1895, of record in the Clerk’s Office of Atlantic 
County, in Book No. 192 of Deeds, Folio 3&4> etc*> 
granted and conveyed to the said Richard F. Loper, 
in fee.

Subject nevertheless to the condition that there 
shall not be erected upon the said premises any house 
or other building nearer the line of Pennsylvania 
avenue than twenty-seven feet of the property line 

20 as set forth in the deed above recited. Under and 
subject also to the easement or right of way of the 
City of Atlantic City over the portion of said prop-
erty granted to said City of Atlantic City, for the 
boardwalk as granted by Charles Evans and wife by 
Indenture, dated January 2d, 1890, and recorded in 
the Clerk’s Office of Atlantic County aforesaid, in 
Book 2 of Agreements, page 237, etc., and in Book 
173 of Deeds, page 11, etc.

30 T O G E T H E R  with all and singular the buildings, 
improvements, woods, ways, rights, liberties,- privi-
leges, hereditaments and appurtenances to the same 
belonging, or in anywise appertaining, and the rever-
sion and reversions, remainder and remainders, rents, 
issues and profits thereof, and of every part and parcel 
thereof; A N D  A L S O , all the estate, right, title, in-
terest, property, possession, claim and dem and what-
soever, both in law and equity, of the said party of the 
first part, of, in and to the said premises, with the ap- 

40 purtenances.
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TO H A V E  A N D  T O  'H O L D  the said premises, 
with all and singular the appurtenances, unto the 
said party of the second part, their successors, heirs 
and assigns, to the only proper use, benefit and be-
hoof of the said party of the second part, their suc-
cessors, heirs and assigns forever, as tenants in com -
mon in equal shares.

Under and subject to the payment of a certain 
mortgage made by said Richard F. Loper and wife, 
to Charles Evans, dated July 22d, 1895, to secure the 
payment of Seventy thousand dollars, with interest 
thereon at the rate of five per cent, per annum, of 
record in Book 39 of M ortgages, page 439, in said 
Clerk’s Office, the whole of which said parties of the 
second part hereto agree and assume to pay as part 
of the consideration money hereof.

20
A N D  T H E  SA ID  Richard F. Loper, for himself, 

his heirs, executors and admiriistrators, doth by 
these presents, covenant, grant and agree to and with 
the said party of the second part, their successors, 
heirs and assigns, that he, the said Richard F. Loper 
and his heirs, all and singular the hereditaments and 
premises hereinabove described and granted, or men-
tioned and intended so to be, with the appurtenances, 
unto the said party of the second part, their suc-
cessors, heirs and assigns, against him, the said Rich- 30 
ard F. Loper and his heirs, and against all and every 
other person or persons whomsoever lawfully claim-
ing or to claim the same or any part thereof,

S H A L L  and W IL L  W A R R A N T  and forever D E -
FEND.

IN W IT N E S S  W H E R E O F , the said parties of 
the first part to these presents have hereunto set their 40
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hands and seals dated the day and year first above 
written.

Signed, Sealed and Delivered in the presence of 
C H A S C. B A B C O C K .

R IC H . F. L O P E R , (Seal.)
10 M A R Y  K. L O P E R . (Seal.)

Regularly acknowledged June 6th, 1896, before 
Chas. C. Babcock, M ..C .C . of New Jersey.

20

30

40
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DEED. Loper to Riddle Co. & Brady.
D a te d  Ju n e 6 th , 1 8 9 6 . A c k n o w le d g e d  

sa m e day.
R e c o r d e d  J u n e 1 0 th , 1 8 9 6 . L ib . 2 0 3 , p. 3 8 3

T H I S  I N D E N T U R E ,  m a d e  th e s ix th  day o f Ju n e, 

in th e  y ear o f o u r  L o r d  o n e  th ou sa n d  e ig h t h u n d red  

and n in e ty -s ix  (1 8 9 6 )  B E T W E E N  R ich a rd  F . L o p e r  

and M a r y  K . ,  his w ife , o f th e  C it y  and  C o u n ty  o f 10 

P h ila d elp h ia , S t a t e  o f P e n n sy lv a n ia , o f  th e first p a rt, 

and “ M a r y  A .  R id d le  C o m p a n y / ’ a  c o rp o ra tio n  o f  

N e w  Jersey , and J o sep h  A .  B ra d y , o f A tla n tic  C ity ,  

A tla n tic  C o u n ty , S ta te  o f N e w  J ersey , o f th e  se c o n d  

p a rt:

W ITNESSETH, That the said party of the first 
part, for and in consideration of the sum of Seven 
Hundred and Fifty Dollars, lawful money o f the 
United States of America, well and truly paid by the 20 
said party of the second part to the said party of the 
first part, at and before the ensealing and delivering 
of these presents, the receipt whereof is hereby ac-
knowledged, have granted, bargained, sold, aliened, 
enfeoffed, released, conveyed and confirmed, and by 
these presents do grant, bargain, sell, alien, enfeoff, 
release, convey and confirm unto the said party of the 
second part, their .successors, heirs and assigns: All 
that piece or parcel of land flowed by tide water lying 
at Atlantic City in the County of Atlantic and State 30 
of New Jersey, described as follows:—

Beginning at a point in the high water line of the 
Atlantic Ocean, where the same is intersected by 
the westerly line of Pennsylvania avenue, and from 
thence south along the westerly line of Pennsylvania 
avenue, extended in a straight line four hundred and 
twenty-eight feet more or less to the exterior line 
established by the Commissioners appointed under 
the authority of the act entitled “An Act to ascer- 40
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tain the rights of the State and of riparian owners 
in the lands lying under the waters of the Bay of New 
York and elsewhere in the State/’ approved April 
nth, 1864, and the supplements thereto; thence wes-
terly along said exterior line parallel with Pacific 
avenue and distant two thousand feet southerly at 
right angles from the southerly side of the same, one 
hundred and fifty feet;, thence northerly parallel with 
Pennsylvania avenue four hundred and twenty-eight 
feet more or less to the high water line of the Atlantic' 
Ocean, where the same is intersected by the easterly 
line of a twenty feet wide alley;, thence easterly along 
said high water line to the place of beginning.

Being the same premises granted to the said Rich-
ard F. Loper by the State of New Jersey, pursuant 
to an act of the Legislature approved March 21st, 
1871, by a grant of the Riparian Commissioners of 

20 such State under the great seal of the said State, 
signed by the Governor of said State and a majority 
of the said Riparian Commissioners, and attested by 
the Secretary of State, bearing date the twenty-ninth 
day of August, 1895,, and of record in the Clerk’s 
Office of Atlantic County, in Book 195 of Deeds, p. 
199, etc. TOGETHER with all and singular, the 
buildings, improvements, woods, ways, rights liber-
ties, orikileges, hereditaments' and appurtenances to 
the same belonging, or in any wise appertaining, and 

3P the reversion and reversions, remainder and remain-
ders ,rents, issues and profits thereof, and of every 
part and parcel thereof; AND ALSO, all the estate, 
right, title, interest, property, possession, claim and 
demand whatsoever, both in law and equity, of the 
said party of the first part, of, in and to- the said 
premises, with the appurtenances.

TO1 HAVE AND TO HOLD the said premises, 
with all and singular the appurtenances, unto the said 

40 party of the second part, their successors, heirs and
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assigns, to the only proper use, benefit and behoof 
of the said party of the second part, their successors, 
heirs and assigns forever, as tenants in common in 
equal shares. Subject, however, to the provisoes 
limitations and conditions particularly set forth in 
and by the said recited deed from the said Riparian 
Commissioners, AND the said Richard F. Loper, 
for himself, his heirs, executors and administrators, 
doth by these presents covenant, grant and agree to 
and with the said party of the second part, their suc-
cessors, heirs and assigns, that he, the said Richard 
F. Loper and his heirs, all and singular the heredita-
ments and premises hereinabove described and grant-
ed, or mentioned and intended so to be, with the ap-
purtenances, unto the said party of the second part, 
their successors, heirs and assigns, against him, the 
said Richard F. Loper and his heirs, and against all 
and every other person or persons whomsoever law-
fully claiming or to claim the same or any part there- 20 
of, shall and will warrant and forever defend.

IN W ITNESS W HEREOF, the said parties of 
the first part to these presents have hereunto set 
their hands and seals, dated the day and year first 
above written.

Signed, Sealed and Delivered in the presence of 
CHAS. C. BABCOCK.

30
RICH. F. LOPER, (Seal.) 
M ARY K. LOPER. (Seal.)

Duly acknowledged June 6th, before Chas. C. Bab-
cock, M. C. C. of New Jersey.

40
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)

CHARLES EVANS, et al., )
IO ) Deed and Agree-

to )
) ment.

ATLANTIC CITY. )
)

--------------------------------------- o

This agreement, made the second day of January, 
in the year of our Lord one thousand eight hundred 
and ninety, between Charles Evans, Elisha Roberts, 
John Wiedemer, Frank Applegate, John W. Don- 

20 nelly, Louis H. Donnelly and Louis A. Haines, par-
ties of the first part, and Atlantic City, party of the 
second part, Whereas, 'the City Council of Atlantic 
City by ordinance, have decided to lay out and open 
a sixty feet wide street between high and low water 
mark along and upon the ocean front within the lim-
its of Atlantic City, in conformity with an act of the 
Legislature of the State of New Jersey, approved 
April 6, 1889, upon and over which there shall be 
constructed a public board or plank walk, twenty-

mo four feet in width, of a .permanent and substantial 
character, and elevated on piles or posts. And, 
whereas, the said Atlantic City is willing to accept, 
and the grantors hereto prefer to give to the said 
City an easement arid Right of Way, over the lands 
owned by the said grantors, with an Agreement to 
put no building or buildings of any kind or descrip-
tion on the lands hereinafter described, or on the 
ocean side thereof, to ‘the end that there shall be an 
unobstructed prospect from the board or plank walk 

40 to be erected on said lands oceanward, except such



open pavilions as City Council may upon application 
allow. Now, therefore, this Indenture Witnesseth, 
that the said parties of the first part, for and in con-
sideration of the sum of one dollar, lawful money, 
of the United States of America, well and truly paid, 
by the said party of the second part, to the said par-
ties of the first part, at and before the sealing and 
delivery of these presents, receipt of which is hereby 
acknowledged, and in consideration of the benefit and t0 
advantage to be derived by the parties of the first 
part by the laying out of said street and the construc-
tion of said boardw'alk thereon, and in consideration 
also that the lands of the said parties of the first part, 
will not be condemned as is provided for by the Act 
of the Legislature above referred to, the said parties 
u the first part, for themselves, their and each of t‘he;r 
heirs and assigns, do hereby covenant and grant with 
and to the said party of the second part, its success-
ors and assigns, that it shall and may be lawful for 
the party of the second part, its successors and as-
signs, and its agents and servants, and for any other 
person or persons, subject to such regulations and 
restrictions as the party of the second part may im-
pose, at all times to pass and repass, to use, occupy 
and enjoy, so long as the same shall be used for the 
purpose of a street and public board or plank walk.
All that sixty feet wide strip of land, being thirty feet 
on either side of the following described line (which 
line is the centre of said sixty feet wide strip of land),

30viz .: .
Beginning at a point in the southerly line of Cas-

pian avenue, distant 330 feet easterly from the west-
erly line of Maine avenue, and near the high water 
line of the Absecon Inlet; thence sout'heastwardly 
and sout'hwestewardly along said Absecon Inlet to the 
Atlantic Ocean; thence sou'hwestwardly along the 
Atlantic Ocean, the general courses and distances, 
being as follows: Beginning ait a point in the south-
erly line of Caspian avenue, distant 330 feet easterly 
from the westerly line of Maine avenue ; 1st, south 40
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sixteen degrees and twenty minutes east twenty-one 
hundred and (ten feet; 2 n d ,  south seven degrees and 
fifty-five minutes east six 'hundred and fifty feet; 3 rd, 
south fifteen degrees and thirty minutes west seven 
hundred and sixty feet; 4 th, south thirty degrees and 
fifteen minutes west nine hundred and eight feet; 5 th, 
south twenty-four degrees and thirty minutes west six 
hundred and twenty feet; 6 th, south thirty-three de-
grees west eight hundred and fifty feet; 7 th, south 

0 sixty-six degrees west five hundred and five feet; 
8 th, south seventy-six degrees west nine hundred and 
sixty feet; 9 th, south fifty-five degrees and thirty min-
utes west nine hundred and twenty feet; 1 0 th, south 
eighty-four degrees west nineteen hundred and five 
feet; nt'h, south eighty-two degrees and thirty-five 
minutes west twelve hundred and ten feet; 1 2 th,

. south seventy-five degrees and thirty minutes west 
nineteen hundred and sixty feet; 13th, south seventy- 
two degrees west forty hundred and forty feet to 

20 the west side of Albany avenue at a point five hun-
dred feet south of the centre of Atlantic avenue, 
owned by us; which sixty feet wide strip of land is de-
signated on the map hereunto attached, and for 
greater certainty is made a part of this grant; To-
gether with the right to use, occupy and control the 
same so long as the same shall be used for the pur-
pose of maintaining a street and public board or 
plank walk, and when the party of the second part, 
shall cease or neglect to use the same for that pur- 

30 pose, it shall revert absolutely and without any con-
dition as qualified to the grantors; It is hereby cov-
enanted and agreed, that the said sixty feet strip shall 
be used for no other purpose than that of a public 
boardwalk; And that the grantorshereto,shalihaveat 
all times, the right to connect their arid each of their 
buildings with the said boardwalk, the land or North-
west side thereof; And that Atlantic City shall not 
remove or cause to be removed, nor permit its ser-
vants and agents or any other person or persons to , 

4 c remove any sand from said sixty foot wide street;
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And that the boardwalk to be built on said sixty feet 
wide strip shall be elevated where it crosses the 
streets and avenues of Atlantic City, to such height 
as will allow the grantors hereto free and unobstruct-
ed passage under the same, with horses and wagons, 
for the purpose of carting sand or driving with cov-
ered wagons; And that nothing in this Agreement 
shall be construed as preventing the grantors from 
sinking such piling or placing such sea walls on the I0 
ocean front as may be necessary for the protection of 
his, her or their propertv from the encroachments of 
the ocean. And that, whenever, because of the for-
mation of land bv accretion, the high water line shall 
not be less than three hundred feet oceanward from 
its present location, the City Council shall upon the 
written request of the grantors hereto, owning not 
less than three contiguous squares of land, who shall 
give right of way for such purpose, cause the same 
to be moved oceanward, said three hundred feet or 
any less distance, that such owners and City Council 20 
may agree upon. And the said parties of the first 
part, for themselves, their heirs, executors, admin-
istrators and assigns, do hereby covenant and agree, 
to and with the said party of the second part, its suc-
cessors and assigns, that they and each of them, the 
said parties of the first part, their heirs, executors, 
administrators and assigns, shall not and will not 
put or erect or allow to be placed or erected on the 
lands hereby granted or on the ocean side thereof 
any building or structure, except as above provided, 
and that this covenant shall attach to and run with 
the lands and premises hereby granted and the lands 
on the ocean side thereof, so long as the same shall 
he used for the purpose of a street and public board 
or plank walk, and that the same may be enforced 
or its breach or non-observance may be restrained 
or enjoined at any time by the said party of the sec-
ond part, its successors or assigns. In Witness 
Whereof, the said parties of the first part have here-
unto set and affixed their hands and seals, and the 40
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said party of the second part hath caused to be here-
unto affixed its common or corporate seal, attested 
by its proper officers.

Signed, Sealed and Delived in the presence of:
S. D. HOFFMAN, (Seal.)

Mayor.

ATLANTIC CITY, NEW JE R S E Y , (Seal.)
10 CHAS. EVANS, (Seal.)

ELISH A  ROBERTS, (Seal.)
JOHN W IEDEM ER, (Seal.)
FRAN K APPLEGATE, (Seal.)
JOHN W. DO NNELLY, (Seal.)
LOUIS H. DO NNELLY, (Seal.)
LOUIS A. HAINES, (Seal.)

Attest:
H. R. ALBERSON, (Corporate Seal.)

20 City Clerk.

CLIFTON SHINN as to F. Applegate.
A LLEN  B. ENDICOTT as to others.

State of New Jersey, )
) ss.:

County of Atlantic. )

Be it remembered, that on this second day 01 
30 Tanuary, eighteen hundred and ninety, before me, the 

subscriber, a Master in Chancery of said State, per-
sonally appeared Frank Applegate, who, I am satis-
fied, is one of grantors named in the above deed, 
and I having first made known to him the contents 
thereof, he did acknowledge that he signed, sealed 
and delivered the same as his voluntary act and deed, 
for the uses and purposes therein expressed.

CLIFTON C. SHINN,
M. C. C.40
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State of New Jersey, )
) ss.:

Atlantic County. )

Be it remembered, that on this second day of 
January, in the year of our Lord one thousand eight 
hundred and ninety, before me, the subscriber, a 
Master in Chancery of said State, personally appears 
Henry R. Albertson, who, being by me duly sworn, i0 
doth depose and make proof to my satisfaction, that 
lie well knows the corporate seal of Atlantic City, 
the second party named in the foregoing deed, that 
the seal thereto affixed is the proper Corporate Seal 
of the said Atlantic City, that the same was so affixed 
thereto, and the said deed signed and delivered by 
Samuel D. Hoffman, who was at the date and execu-
tion thereof, the Mayor of said Atlantic City, in the 
presence of the said, deponent as the voluntary act 
and deed of the said Atlantic City, and that the said 2Q 
deponent thereupon signed the same as subscribing 
witness.

Sworn and subscribed before me this second day 
of Tanuary, A. D. 1890.

H EN RY R. ALBERTSON,
City Clerk.

ALLEN  B. ENDICOTT, • 30
M. C. C.

State of New Jerscv, )
) ss.:

County of Atlantic. )

Be it remembered, that on this fifth day of Febru-
ary, in the vear of our Lord one thousand eight hun-
dred and ninety, before me, a Master in Chancery 
of New Jersey, personally appeared Charles Evans, 40



Elisha Roberts, John Wiedemer, John W. Donnelly, 
Louis H. Donnelly arid Louis A. Haines, who, I am 
satisfied are the grantors named in the above deed, 
and I having first made known to them the contents 
thereof, they did acknowledge that they signed, 
sealed and delivered the same as their voluntary act 
and deed, for the uses and purposes therein ex-
pressed.

io A LLEN  B. ENDICOTT, 
M. C. C.

Received and recorded March 28th, A. D., 1893.

LEW IS EVANS,
Clerk.

(Certificate of County Clerk of Atlantic County as
to the correctness of the above copy of a certain Deed 2o
and Agreement recorded in his office in Book 173, 
folio 11, etc.)

The Exhibits C—7 to C— 18 (inclusive) were all 
made upon printed forms, of which the following is a 
copy, and by agreement this form is printed in place 
of these exhibits.

C—7 to C— 18.
30 THIS AGREEM ENT, made the

day of April, in the year of our Lord One Thousand 
Eight Hundred and Ninety-six 

Between

parties of the first part, and Atlantic City, party of 
the second part.

Whereas, the City of Atlantic City, under and by 
virtue of the statutes of this State for that purpose 

4 0  made and provided, have heretofore laid out and
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opened a p u b lic  street o f  th e w id th  o f  s ix ty  fe et b e -

tw een h igh  an d  lo w  w a ter  m a r k k a s  th en  a scerta in ed  

alon g and u p o n  th e  b ea ch  o r  o c e a n  fro n t w ith in  the  

limits o f said  c ity  a n d  h a v e  co n stru c te d  th e r e o n  an  

elevated b o ard  o r p la n k  w a lk . A N D  W H E R E A S ,  

in aid o f th e  o p e n in g  o f said  street an d  th e c o n stru c -

tion o f said w a lk  an d  fo r  an d  in co n sid e ra tio n  o f  the  

benefits to  a ccru e  th e r e fr o m  certa in  o w n e rs  o f  p r o p -

erty on the line o f  th e said street as th ere lo c a te d  

gran ted  to  said city  fo r  th e p u rp o se  a fo re sa id  th e  10 

lands and r ig h ts  n ecessa ry  th e re fo re  an d  en tered  in to  

certain c o v e n a n ts  w ith said c ity  in re lation  th ereto .

A N D  W H E R E A S ,  since th e  m a k in g  o f th e  said  

co n ve ya n ces an d  o p e n in g  th e said  street, a n d  th e  

con stru ction  o f the said w alk , it has b een  fo u n d  a d -

visable an d  fo r  the in terest o f  th e said  city, as w ell 

as the o w n e r s  o f  lan d  fr o n tin g  o n  'the said b ea ch  or  

ocean fro n t to  c h a n g e  the lo c a tio n  o f th e said street  

and m o v e  th e lin e o f  th e sa m e , and  erect th e re o n  a 20  
new steel w alk .

N O W ,  T H E R E F O R E ,  T H I S  I N D E N T U R E  

W I T N E S S E T H ,  th at th e  said parties o f  th e first 
part, fo r  an d  in co n sid e ra tio n  o f th e  p rem ises and  o f  

the su m  o f  O n e  D o lla r  law fu l m o n e y  o f the U n ite d  

States o f  A m e r ic a , w ell and  tru ly  paid  b y  th e said  

party o f th e  se c o n d  p art to  the said parties o f  th e  

first part a t an d  b e fo r e  th e  se a lin g  and  d e liv ery  o f  

diese p resen ts— -receipt o f  w h ich  is h e r e b y  a c k n o w l- 3 °  

ed ged — an d  in co n sid e ra tio n  o f th e b en efit a n d  a d -

v an tage  to  be derived  b y  th e  p a rties o f  th e first p art  

by the la y in g  o u t o f  said p a rk  and  b u ild in g  said steel 

walk, and  in co n sid e ra tio n  a lso  th at th e lan ds o f  th e  

~aid p arties o f  th e first p art w ill n o t b e  c o n d e m n e d , 

as is p r o v id e d  b y  the act o f  L e g is la tu r e  a b o v e  re fe rre d  

to, the said p arties o f  th e first p art th e m se lv e s , th eir  

and each  o f th eir  h e irs  an d  a ssig n s, d o  h e r e b y  c o v e -

nant and  a g r e e  w ith  a n d  to  th e  said  p a rty  o f  th e se c -

ond p art, its su ccesso rs an d  a ssig n s, th at it sh all an d  40
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m a y  be law fu l fo r  th e p a rty  o f th e se c o n d  part, its 

su cc esso rs and  a ssig n s , an d  its a g e n ts  and  servants, 

an d  fo r  a n y  o th e r  p e rso n  o r  p e rso n s , su b je ct to  such  

r e g u la tio n s  an d  restrictio n s as th e  p a rty  o f the sec-

o n d  p art m a y  im p o s e , at all t im e s  to  pass and repass, 

to  u se, o c c u p y  an d  e n jo y  so  lo n g  as th e  sam e shall 

be u sed  fo r  th e p u rp o se  o f a street and  a p u blic steel, 

b o a rd  o r  p lan k  w a lk , A L L  th at s ix ty  fe et w ide strip 

o f lan d , b e in g  s ix ty  fe e t o c e a n w a rd  o f th e  fo llo w in g  

d escrib ed  line (w h ich  line is th e in lan d  line o f said  

s ix ty  feet w ide strip o f  la n d ), v i z . :

B E G I N N I N G  in th e so u th  line o f  C asp ian  avenue  

at a p o in t d istan t th re e  h u n d red  an d  s ix te e n  (3 1 6 )  

fe et e a stw a rd ly  fr o m  th e w e st  line o f  M a in e  a v e n u e ; 

th en ce , 1st, so u th w a rd ly  t o  a p o in t d istan t tw o  hun-

dred  and  n in ety  (2 9 0 )  fe et so u th w a rd ly  fro m  the 

so u th  line o f  A t la n tic  a ven u e  an d  tw e n ty -se v e n  and 

20  s ix -te n th s  (2 7  6 -1 0 )  fe et e a stw a rd ly  fr o m  the w est line 

o f M a in e  a v e n u e ; 2d , so u th w a rd ly  to  th e  m id d le  line 

o f  M a ssa c h u se tts  a v en u e  at a p o in t d istan t o n e  th ou -

san d  and  se v e n ty -th re e  (1 ,0 7 3 )  fe et so u th w a rd ly  from  

th e so u th  line o f  P acific  a v e n u e ; 3d , so u th w estw ard ly  

to  th e  m id d le 'l in e  o f  C o n n e c tic u t a v en u e  at a point 

distan t o n e  th o u sa n d  th ree h u n d red  and  thirty-five  

( 1 ’335) fe et so u th w a rd ly  fr o m  th e so u th  line o f P a -
cific a v e n u e ; 4 th , w e stw a rd ly  t o  th e  m id d le  line of 

S t. C h a rles  p lace  at a  p o in t d istan t o n e  th ou san d  four  

3 o h u n d red  an d  th irty  (1 ,4 3 0 )  fe e t so u th w a rd ly  from  

th e  so u th  line o f  P acific  a v e n u e ; 5 th , w e stw ard ly  to  a 

p o in t d istan t tw e n ty -fiv e  (2 5 )  fe e t  w e stw a rd ly  from  

th e ea st line o f  M a r y la n d  a v e n u e  and  o n e  th ou sand  

fo u r  h u n d re d  an d  s ix ty  (1 ,4 6 0 )  fe e t so u th w a rd ly  from  

th e  so u th  line o f  P acific  a v e n u e ; 6 th , w e stw a rd ly  par-

allel W ith P acific  a v en u e  t o  th e m id d le  line o f N o rth  

C a ro lin a  a v e n u e ; 7th , w e stw a rd ly  to  a  p o in t distant 

o n e  th o u sa n d  th re e  h u n d red  an d  e ig h ty -fiv e  (1 ,3 8 5 )  

fe et so u th w a rd ly  fr o m  th e  so u th  line o f P acific ave- 

4c n u e an d  o n e  'h u n d r e ^ a n d  tw e n tv -fiv e  (1 2 5 )  feet w est-
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w ardly from  t'he m id d le  line o f T e n n e sse e  a v e n u e ;  

8 th , w e stw a id ly  t o  a p o in t d istan t tw o  h u n d red  an d  

five (2 0 5 )  fe et w e stw a rd ly  fr o m  th e m id d le  lin e  o f  

N e w  Y o r k  a ven u e an d  tw e lv e  h u n d re d  an d  fo r ty -fo u r  

(1 ,2 4 4 )  fe et so u th w a rd ly  fr o m  th e so u th  line o f P a -

cific a v e n u e ; 9 th , w e stw a rd ly  t o  a p o in t d istan t n in e -  

'ty -five (9 5 )  fe e t e a stw a rd ly  fr o m  th e m id d le  line o f  

Illin o is  a ven u e  o n e  th o u sa n d  o n e  h u n d red  an d  fifty - 

th ree (1 ,1 5 3 )  fe et so u th w a rd ly  fr o m  th e so u th  line o f  10 

P acific  a v e n u e ; id th , w e stw a rd ly  t o  a p o in t in P a rk  

p lace d istan t n in e h u n d red  an d  se v e n ty -o n e  (9 7 1 )  

feet so u th w a rd ly  fr o m  th e  so u th  line o f P acific  a v e -

nue and tw o  h u n d red  (2 0 0 )  fe et e a stw a rd ly  fr o m  th e  

m id d le  lin e  o f  O h io  a v e n u e ; n t h ,  w e stw a rd ly  t o  the  

m id d le  line o f  A r k a n sa s  a v en u e  at a p o in t d istan t  

sev en  h u n d re d  an d  se v e n ty -th r e e  (7 7 3 )  fe et so u th -

w a rd ly  fr o m  th e so u th  line o f  P acific  a v e n u e ; 12th , 

w e stw a rd ly  to  th e m id d le  line o f  M ississip p i a v e n u e  

at a p o in t d istan t six  h u n d red  an d  e ig h ty  (6 8 0 )  fe e t  2Q 
so u th w a rd ly  fr o m  so u th  line o f P acific  a v e n u e ; 13th , 

w e stw a rd ly  to  th e  m id d le  line o f Io w a  a v e n u e  at a 

n oin t d istan t five h u n d re d  an d  te n  (5 1 0 )  fe et so u th -

w a rd ly  fr o m  th e so u th  line o f  P acific  a v e n u e ; 14th , 

w e stw a rd ly  t o  th e east line o f A lb a n y  a v e n u e  at a 

p o in t d istan t th ree h u n d red  a n d  fo r ty -o n e  (3 4 1 )  feet  

so u th w a rd lv  fr o m  th e  so u th e a st  c o rn e r  o f  A lb a n y  

an d  P acific  a v en u es ; p ro v id e d , th a t th e in laid  line o f  

said street jo in in g  th e  tw o  p o in ts .f ifty  fe e t on  eith er  

side o f the a b o v e  co rn e rs , shall b e  th e arc o f  a circle  

ta n g e n t a t said p o in ts , a n d  n o t  th e b r o k e n  line a b o v e  

d e s c r ib e d ; w h ich  s ix ty  fe et w id e  strip  o f  lan d  is d e -

sig n a te d  o n  th e m a p  h e r e u n to  a ta ch ed  and  fo r  g re a te r  

ce rta in ty  is m a d e  a p a rt o f  th is g r a n t ; to g e th e r  w ith  

the rig h t t o  u se, o c c u p y  a n d  c o n tr o l th e sa m e  so  lo n g  

as th e  sa m e shall b e  u sed  fo r  the p u rp o se  o f m a in -

ta in in g  a street a n d  a p u b lic  steel, b o a r d  o r  p lan k  
w a lk  and  w h en  th e p a rty  o f  th e se c o n d  p a rt shall cease  
o r  n e g le c t  t o  use th e sa m e fo r  th at p u rp o se  it shall 
rev ert a b so lu te ly  a n d  w ith o u t a n y  c o n d itio n  o r  q u a li-
fication  to  th e  g ra n to rs . 40
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I t  is h e re b y  c o v e n a n te d  and a g r e e d  th at the said 

six ty  fe e t strip shall be u sed  fo r  n o  o th e r  p u rp o se  than  

th a t o f  a street a n d  a pu b lic  b o a rd  o r  steel w a lk ; and  

'that the g ra n to r s  h e r e to  shall h a v e  at all tim e s  the  

r ig h t to  c o n n e c t th eir  and  each  o f th eir  b u ild in gs with  

th e said b o a rd w a lk  o n  th e  lan d  o r  n orth w est side 

t h e r e o f ; and  th at A tla n tic  C ity  'shall n o t  r e m o v e  or  

cau se 'to b e  r e m o v e d  n o r  p e rm it its servan ts and 

a g e n ts  o r  a n y  o th e r  p erso n  o r p e rso n s  to  re m o v e  any  

1 0 san d fr o m  said s ix ty  feet w id e s tr e e t ; and  that the 

b o a rd w a lk  to  be bu ilt on  said s ix ty  fe e t w ide strip 

shall b e  e le v a te d  w h ere  it cro sses th e streets and  

a v en u es  o f A tla n tic  C ity  t o  su ch  h eig h t as w ill allow  

the g ra n to r s  h ereto  free and  u n o b stru c te d  p assage  

u n d er th e sa m e w ith  h o r se s  and  w a g o n s  fo r  the pur-

p o se  o f  ca rtin g  sa n d  or d riv in g  w ith c o v e re d  w a g o n s ; 

a n d  th at w h e n e v e r , b ec a u se  o f th e fo r m a tio n  o f land  

b y  a ccre tio n , th e h ig h  w a ter  line shall n o t b e  less than  

th ree  h u n d red  fe e t o ce a n w a rd  fr o m  the p resen t lo c a -  

2 o tio n , th e C ity  C o u n cil shall u p o n  th e  w ritten  request  

o f th e  g ra n to r s  h e re to  o w n in g  n o t less th an  three  

c o n tig u o u s  sq u ares o f lan d , w h o  shall g iv e  the right  

o f w a y  fo r  su ch  p u rp o se , cau se the sa m e  to  b e  m o v ed  

o c e a n w a rd  said th re e  h u n d re d  fe et o r  a n y  less dis-

tan ce th at su ch  o w n e r s  o r  C ity  C o u n cil m a y  agree  

u p on .

A n d  th e said p a rties o f th e first p a rt, fo r  th e m -

selv es, th eir h e irs , e x e c u to rs , a d m in istra to rs  and  as-

sig n s, d o  h e re b y  co v e n a n t, p ro m ise  and  a g r e e  to  and  

3 °  w ith  the said  p a rty  o f the sec o n d  p art, its su ccessors  

and a ssig n s, th at th ey  an d  each  o f th e m , th e  said p ar-

ties o f th e first p art, th eir heirs, e x e c u to rs , a d m in is-

trato rs  and  a ssig n s, shall n o t an d  w ill n o t p u t or erect  

o r  a llo w  to  b e  p laced  o r  erecte d  o n  th e lan ds h ereby  

g ra n te d  o r  on  th e o cea n  side th e r e o f a n y  b u ild in g  or  

stru ctu re , e x c e p t  as p ro v id e d  b y  o rd in a n c e , and  the  

p a rty  o f th e  se c o n d  part h ereb y  c o v e n a n ts  a n d  a grees  

th at it w ill n o t p lace o r  erect o r  a llo w  to  b e  p laced  or  

e re c te d  a n y  b u ild in g s  or stru ctu re  o f a n y  kind  o r d e- 
4C scrip tio n  on  th e lan d s a b o v e  d escrib ed , e x c e p t  as
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a b o v e  p ro v id e d , an d  th at th ese  c o v e n a n ts  shall attach  

to a n d  run w ith  th e lan d s an d  p rem ises  h e r e b y  g r a n t-

ed and  th e lan d s on  th e o c e a n  side th e re o f so  lo n g  as 

the sa m e  shall b e  u sed  fo r  th e p u rp o se  o f  a street  

and a p u b lic  steel, b o a rd  o r  p la n k  w a lk , a n d  th at 'the 

sam e m a y  b e e n fo rc e d  o r  its b rea ch  o r  n o n -o b s e r -

van ce m a y  b e restrain ed  o r  e n jo in e d  at a n y  tim e  b y  

the said  p a tty  o f  th e se c o n d  p a rt, its su cc esso rs and  

a ssig n s. 10

It  is fu rth er  h e re b y  c o v e n a n te d  a n d  a g r e e d  that  

the p resen t e lev a ted  b o a rd w a lk  m a y  rem a in  un til th e  

n ew  steel w a lk  is b u ilt b y  th e said  C ity  o n  th e  line o f  

the n e w  street as h e r e b y  lo c a te d  a n d  d escrib ed , and  

until su ch  n ew  w a lk  is bu ilt th at n o  stru ctu re  and im -

p r o v e m e n ts  w ill b e  m a d e  b e tw e e n  th e  said w a lk  as  

n o w  lo c a te d , and  th e  w e ste rly  an d  n o r th e r ly  lin e o f  

said street. A N D  it is fu rth er  co v e n a n te d  an d  a g re e d  

b v  an d  b e tw e e n  said p arties e x c e p t  fo r  th e p u rp o se  o f  

m a in ta in in g  th e  said b o a rd  w a lk  n o w  co n stru c te d  20  

as h e re in  p ro v id e d  th at w h e n  ev e r  an d  as so o n  as 

the said  C ity  b v  a re so lu tio n  o r  o rd in a n c e  p a ssed  b v  

its C o u n c il fo r  th at p u rp o se  shall a c c e p t this c o n -

v e y a n ce  a n d  cau se th e sa m e  to  b e  re c o rd e d  that  

th ereu p o n  an d  th e re a fte r  all th e r ig h t, title  an d  in -

terest p o sse ssio n  a n d  r ig h t o f p o sse ssio n  (e x c e p t  fo r  

the p u rp o se  o f m a in ta in in g  th e said  b o a rd w a lk  n o w  

co n stru c te d  as b e fo r e  e x p r e sse d ) o f, in an d  to  all 

lands ly in g  w e ste rly  an d  n o r th e r ly  o f th e  said w e ste rly  

and n o rth e r ly  line o f  th e said  street as h erein  d e - 3°  

scrib ed  an d  lo c a te d  shall im m e d ia t e ^  c e a se  an d  d e -

te rm in e  an d  revert to  th e g ra n to r s  o f sa id  lan d s, th eir  

heirs a n d  a ssig n s. A N D  th e said C ity  h e r e b y  a g re e s  

to  v a c a te  th e said street o r su ch  p art o r  p a rts th e re o f  

as lie w e ste rly  a n d  n o rth erly  o f  said  line w ith o u t e x -

p en se to  th e said o w n ers th e ir  h eirs o r  a ssig n s, th e y  

also  h e re b y  c o v e n a n tin g  an d  a g r e e in g  io  w a ive  all 

a llo w a n ce  fo r  d a m a g e s  (if a n y  accru ed  b y  su ch  v a c a -

tio n ).
40
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P R O V I D E D ,  h o w e v e r , th at th e w ithin  grantor,? 

shall n o t b e  p ro h ib ite d  fr o m  b u ild in g  a pier in front 

o f th eir p r o p e r ty  an d  c o n n e c tin g  th e  sa m e to  the new  

w alk a b o u t to  b e  erected* and  u p o n  th e fu rth er con -

d ition  th a t the said p ier shall be o f at least on e th ou -

sand fe et in let g th , e x te n d in g  in to  th e o cea n  beyond  

the p resen t s ix ty -fe e  t-w id e  strip, and co n stru cted  of 
iron  o r  steel, an d  shall n o t p erm it th e  sa le  o f an y c o m -

m o d ity  u p o n  th e sa m e an d  b e co n fin e d  t o  ch argin g  

o n ly  an en tran ce  fe e ;  an d  p ro v id e d  fu rth er that the 

C ity  C o u n cil o f  A tla n tic  C ity  shall n o t  g ra n t a right  

o f w a y  to  a n y  ra ilroa d  c o m p a n y  o r street railw ay co m -

p a n y  n o w  in c o r p o r a te d  o r  to  be h e re a fte r  in corp or-

a ted , o v e r  and  a lo n g  th e sa m e.

I N  W I T N E S S  W H E R E O F ,  th e  said parties of 

th e first p a rt h a v e  h e re u n to  set an d  a ffix ed  their 

h an d s and seals, an d  th e said p a rty  o f  th e  sec o n d  pa^t 

hath  ca u sed  to  be  h e re u n to  a ffix ed  its c o m m o n  or 

20 c o rp o ra te  seal, a tte ste d  b y  its p ro p e r  officers.

S I G N E D ,  S E A L E D  A N D  D E L I V E R E D  )

In  th e p re se n c e  o f )

(E n d o r s e d  on  L a c k .)

R I G H T  O F  W A Y  

T O

A T L A N T I C  C I T Y .

30

40



I N  C H A N C E R Y  O F  N E W  J E R S E Y .

--------------------------------------------------------- -o
)

B e tw e e n  )

)
A T L A N T I C  C I T Y ,  )

)
vs. )

) S y lla b u s.
T H E  N E W  A U D I T O R I U M  )

)
P I E R  C O M P A N Y .  )

)
--------------------------------------------------------------- o

i .  M a n y  o w n e rs  o f beach  fro n t lan ds co v e n a n te d

u n d er seal, th at A tla n tic  C ity  m ig h t  lo c a te  a B o a r d - 20  

w alk  a cro ss th eir several ow n ersh ip s at th e  ocean  

e d g e , w ith  a id in g  co v e n a n ts  a g a in st th e  erectio n  o f  

b u ild in g s on  its o cea n  side in o rd er to  secu re lig h t , 

air an d  v iew  fro m  th e  B o a rd w a lk . P o sse ssio n  o f  

th e  lo cu s w a s g iv e n  to  th e  C ity  and th e B o a rd w a lk  

w as v isib ly  in p ro cess  o f c o n stru c tio n  in la rg e  size  

and at g re a t e x p e n se , w h en  o n e  o f th e c o v e n a n to rs  

c o n v e y e d  his lo t  o n  w h ich  th e  B o a rd w a lk  had been  

e re c te d  to  a g ra n te e , w h o  reco rd ed  his d eed  b efore  

th e co v e n a n t w ith  th e C ity  for th e  w a y , w as reco rd ed . 3°  

T h is  g ra n te e  and' h is a ssig n s a c c e p te d  and u sed  the  

B o a rd w a lk  im p r o v e m e n t for several years, b u t a fter-

w ards a tte m p te d  to  erect a b u ild in g  on  th e o cean  

side o f th e  B o a rd w a lk  w h ich  w as in breach  o f th e  

a id in g  c o v e n a n ts  o f th e B o a rd w a lk  d eed . H e ld :  T h e  

o p en  and n o to r io u s  p o ssessio n  o f th e w a y , a n d  th e  

c o n stru c tio n  th e re o n  o f a v isib le  a n d  p ecu liar im -

p r o v e m e n t, th e  B oa rd tva lk , w as n o tic e  to  th e  g ra n -

tees  w h o  first re c o rd e d  th eir d eed , o f th e r ig h t o f  

th e  C ity  to  th e w ay for a B o a rd w a lk , an d  o f th e a id - 4 0
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in g  c o v e n a n t a g a in st b u ild in g  o cea n w a rd  th erefrom ; 

a n d  th a t  th e erectio n  o f b u ild in g s  in  breach  o f the  
la tter  c o v e n a n t w ill be e n jo in e d .

2 . I f  th e  d eed  to  th e C ity  failed t o  pass an estate  

in th e  r ig h t o f  w a y  for w a n t o f w o rd s o f g ra n t, it 

y e t o p e ra te d  as a c o v e n a n t b e tw e e n  th e sign ers and 

th e  C ity , th a t each  o w n er  w o u ld  su rren der to  the

10 C ity  h is p o rtio n  o f  th e  w a y , and  be b o u n d  n ot to  

bu ild  on  th e  o ce a n  sid e o f th e  B o a rd w a lk , in con sid -

eration  th a t  th e C ity  w o u ld  erect th e B o a rd w a lk  im -

p r o v e m e n t. W h e n , u n d er su ch  a c o v e n a n t posses-

sion  o f th e  w a y  has b een  d elivered  t o  th e  C ity , and 

it has e re c te d  th e  B o a rd w a lk  im p r o v e m e n t, which  

has b een  a c c e p te d  and u sed  b y  th e sign ers o f the 

c o v e n a n t, for several years, a g ra n te e  o f o n e  o f th e  

c o v e n a n to r s  w ill be restrain ed  if he a tte m p ts  to  

bu ild  on  th e  o cea n  side o f th e  B o a rd w a lk , in breach  

o f o n e  o f th e c o v e n a n ts  sec u rin g  lig h t , air and view  

fro m  th e  B o a rd w a lk .

3 . S u ch  a co v en a n t is a lso , as b e tw e e n  th e  signers  

th e r e o f , a g en eral sch em e o f p u b lic  im p ro v em en t, 

b y  w h ich  each  su rren d ers his p o rtio n  o f  th e w ay, in 

co n sid e ra tio n  o f th e  su rren d er m a d e  b y  th e oth er  

sig n ers o f th eir  p o rtio n s , for th e b en efit o f  th e  public, 

an d  o f th e m se lv e s  as ow n ers o f land fr o n tin g  on  the 

r ig h t o f w a y . A n y  o w n er  w h o  so  bu ild s on  th e ocean

£ 0  side o f th e  B o a rd w a lk  as to  sh u t o u t th e  v iew  of the  

sea  th e r e fr o m , m a y  be restrain ed  at th e  suit o f any  

o th e r  o w n er  w h o  has co n tr ib u te d  land1 to  th e c o m -

m o n  p u rp o se , u n less th e  b u ild in g  erecte d  is a pier 

w ith in  th e  m e a n in g  o f th e  p ro v iso  t o  th a t coven an t.

4 . T h a t  p ro v iso  a u th o rizes  an o w n er to  erect but 

o n e  pier. W h e n  th at 'has b een  d o n e n o  lateral addi-

tio n s th e r e to  can a fterw a rd s be m a d e.
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

-o

)
)

)
)  O n  B ill, A n sw e r  
) and P r o o fs  on  
) F in al H e a r in g .
) O p in io n .

T H E  N E W  A U D I T O R I U M  )

P I E R  C O M P A N Y ,  )

)
D e fe n d a n t . )

) 20---------- -----------------------------o

T h e  bill o f  c o m p la in t in th is cau se is filed b y  the  

C ity  o f  A t la n tic  C ity  to  restrain  the d efen d a n t fro m  

e re c tin g  a lateral w o o d e n  a d d itio n  to  its pier, al-

read y  b u ilt o ce a n w a rd  fro m  th e  A t la n tic  C ity  B o a r d -

w alk . T h e  bill refers to  th e  s ta tu te s  and  ord in an ces  

a u th o riz in g  A t la n tic  C ity  to  re co n stru ct its B o a r d -

w a lk , and p a rticu la rly  sets fo rth  W hat it cla im s w as  

a d ed ica tio n  to  p u b lic  uses o f a b o a rd w a lk  or p r o m e -

n ad e, at the e d g e  o f th e o cea n , ru n n in g  a lo n g  the 3°  

fro n t o f th e  c ity  o f th e  w id th  o f s ix ty  feet, by  a deed  

d a ted  A p r il 3 0 th , 1 8 9 6 , m a d e  and e x e c u te d  b y  

n u m e ro u s o w n e r s  o f lan d  w h ich  th e  ro u te  o f th e  

B o a rd w a lk  cro sses (a m o n g  o th e rs , b y  R ich a rd  

L o p e r , an a n teced en t h o ld er  o f the land's o n  w hich  

th e  d efen d an t co m p a n y  is a b o u t t o  c o n stru c t th e  la t-

eral a d d itio n  t o  its p ier), a c o p y  o f th is d eed  o f  d ed i-

ca tio n  is a n n e x e d  to  th e  bill o f c o m p la in t and  m a d e  
p art th ereof.

B e tw e e n

A T L A N T I C  C I T Y ,

C o m p la in a n t,

and

40



T h e  d e fe n d a n t’ s an sw er w ith  resp ect to  this dedi-

c a tin g  c o v e n a n t is as fo llo w s : “ I t  a d m its  that an 

a g r e e m e n t b e a rin g  date A p r il 3 0 th , 1 8 9 6 , w as ex e -

cu ted  b y  certa in  o f th e o w n ers o f  said beach  front 

p ro p erty , w h ich  said  a g r e e m e n t w as record ed  on  

Ju n e 16 th , 1 8 9 6 , as in th e  bill o f  co m p la in t se t fo rth ; 

b u t as to  th e c o n te n ts  a n d  d ates o f  th e execu tion  
an d  a c k n o w le d g m e n t o f said a g r e e m e n t , and o f its 

d elivery , or w h e th e r  th e a g r e e m e n t a n n ex ed  to  said 

10 bill, is a tr u e  c o p y  th e r e o f , th is d efen d a n t is n ot in-

fo rm e d  and  lea ves th e  c o m p la in a n t to  m a k e such 

p r o o f th e ro f as it m a y  be a d v ise d .”

T h e  d efen d a n t d e n ie s  th a t  b y  th e a g re e m e n t of 

A p r il  3 0 th , 1 8 9 6 , th e co m p la in a n t rece iv ed  any dedi-

ca tio n  o f th e B o a rd w a lk  strip , or th a t b y  th a t agree-
m e n t th e  complain^rtit rece iv ed  su ch  a dedication  

th a t n o n e  o f  th e  p arties e x e c u tin g  it can law fully  

erect or p lace on  tn ^  B o a rd w a lk  strip  itse lf or on  th e  
20 o c e a n  side th e r e o f, a n y  b u ild in g s  o r  stru ctu res e x -

ce p t said B o a rd w a lk  a n d  an  iron  or steel pier at least 

o n e  th o u sa n d  feet in le n g t h ; and insists th a t no por-

t io n  o f th e  lan d  in  p o sse ssio n  o f th e  d efen d an t c o m -

p a n y  has ever b een  d ed ica ted , an d  th a t n o n e  of that 

lan d  is su b je ct to  an y c o v e n a n t o r a g r e e m e n t that no  

b u ild in g  o th e r  'than an iron  o r steel pier o n e  th ou -

sand feet in le n g th  shall b e  p laced  th e r e o n ; and  de-

n ies th a t  it is th e  c o m p la in a n t ’ s d u ty , rep resen tin g  

th e  p u b lic , to  en fo rce  an y o f th e p ro visio n s con tain ed  

30  in th e  a g r e e m e n t o f A p r il  30 'th , 1 8 9 6 , a gain st the  

d e fe n d a n t’ s lan d .

T h e  d e fe n d a n t’ s an sw er a d m its  th a t th e defen d -

a n t’ s title  and  p o ssessio n  ca m e fro m  L o p e r  (o n e  of 

th e  sig n e rs  o f th e  c o v e n a n t o f A p r il  3 0 th , 1 8 9 6 ,)  by  

th e  ch ain  o f title  a lleg ed  in th e  c o m p la in a n t ’ s bill, 

b u t , it d en ies th at th e  c o m p la in a n t ’ s r ig h t in the 

lan ds d escrib ed  as th e  B o a rd w a lk  strip , had vested  

at th e  tim e  w h en  L o p e r  c o n v e y e d  to  t h e  d efen d a n t’ s 

40  g ra n to r , and  insists th at b e fo r e  th e  co v en a n t of A p ril



3 0 th , 1 8 9 6 , m a d e  b y  L o p e r  and  o th ers to  an d  w ith  

A tla n tic  C ity  w e n t in to  o p era tio n  L o p e r  had c o n -

v e y e d  th e  p rem ises in q u estio n  ’to. th e  d e fe n d a n t’ s 

g ra n to r , and  th a t th e said a g r e e m e n t o f  A p r il  3 0 th ,  

1 8 9 6 , w as o f n o  fo rce  or e ffe c t , b ecau se  it  w as n o t, as  

to  L o p e r , d elivered  and! a c c e p te d  until a fter  th e  d eed  

t o  th e  d efen d a n t’ s g ra n to rs  (u n d e r  w h ich  th e  d e fe n d -

an t n o w  cla im s) h ad  b een  m a d e , a n d  for this reas'on  

th e  d efen d a n t cla im s th at its  g ra n to r s  “ t o o k  said IO 

lan d s free and  clear o f  a n y  c o v e n a n ts  or restrictio n s  

con tain ed ! or p re te n d e d  to  b e  co n ta in ed  in said  

co v en a n t a g r e e m e n t o f  A p r il  3 0 th , 1 8 9 6 .”

T h e  an sw er a d m its  th a t th e  B o a rd w a lk  m e n tio n e d  

in the a g r e e m e n t o f A p r il 3 0 th , 1 8 9 6 , has been c o n -

stru c te d , and  th at it is n o w  in co n sta n t u se  b y  th e  

p u blic . I t  d en ies th a t at th e tim e  o f th e  sale b y  

L o p e r , t o - i t s  g ra n to rs , th e  co m p la in a n t w as in p o s -

session  o f  th e  s ix ty  fo o t strip  w h ere th e sa m e crosses  

th e  p rem ises d escrib ed  in said c o n v e y a n c e , or th at 20  

it had erecte d  th ereon  th e B o a r d w a lk  n o w  u sed . It  

a d m its  th at b y  n a m ed  in te rm e d ia te  co n v e y a n ce s  the  

d e fe n d a n t c o m p a n y  has c o m e  to  be th e lessee and  

in p o ssessio n  o f th e  lo c u s  in q u o . L  a d m its  th at i: 

h as driven  w o o d e n  p ilin g s  on  th o se  p rem ises , and  

th a t it in ten d s t o  erect b u ild in g s th ereo n , an d  cla im s  

th e  r ig h t so  to  d o , and  th at th e  p lace in w h ich  it is 

d riv in g  said w o o d e n  p ilin g s, is u p o n  lan d s c o n v e y e d  

to  L o p e r  b y  th e  S ta te  o f N e w  J ersey  th ro u g h  its  

riparian co m m iss io n e rs , and  c la im s th a t said lands 30 
are n o t su b je ct to :a n y  o f  th e c o v e n a n ts  c o n ta in e d  in  

th e  a g r e e m e n t o f  A p r il 3 0 th , 1 8 9 6 . It  c o n te n d s  th at  

it has th e r ig h t to  use th e p ro p e rty  lea sed  b y  it as it 

shall see  fit. I t  a d m its  th at its  a u d ito r iu m  b u ild in g  

o n  its p ier h as b een  co n n e c te d  w ith  th e  B o a rd w a lk  

b y  a p la tfo rm  w h ich  h a s  b een  in e x iste n c e  for so m e  

y ears. I t  d en ies th a t th e erectio n  o f its w o o d e n  

p ilin g s  and th e  co n stru c tio n  o f b u ild in g  th ereo n , on  

th e o cea n  sid'e o f th e  B o a rd w a lk  a re  a n y  v io la tio n  

o f an y  o f  th e  co v en a n ts m e n tio n e d  in th e  a g r e e m e n t 4.0



o f  A p r il  3 0 th , 1 8 9 6 , o r  a v io la tio n  o f an y general 

sch e m e  o f th e 'h olders o f  b ea ch  fro n t land for the 

im p r o v e m e n t o f  th e o cea n  fro n t, an d  den ies th e right 

o f th e  p u b lic  to  interfere w ith  'the u se  o f its prem ises  
in a n y  m a n n er it sees fit.

T h e  an sw er fu rth er  insists, th a t it w as th e inten -

tio n  th a t 't'he a g r e e m e n t o f A p r il  3 0 th ,. 1 8 9 6 , should  

be co n sid e red  as in c o m p le te  a n d  o f n o  force until the 

sig n a tu re s  o f  all th e  o w n ers o f  th e  b ea ch  fron t p rop -

e r ty  had beien o b ta in e d , and  ch a rg es th at a large  

n u m b e r  o f th e  b ea ch  fro n t o w n e rs  h a v e  Refused t o  

e x e c u te  it , and th at fo r  th a t rea so n  it ca n n o t be 

en fo rced  as a g e n e ra l sch em e o f th e  o w n e rs ; and it 

fu rth er  insists th a t u n d er th e  term s o f th a t  agree-

m e n t, a n d  th e  clau se th erein  c o n ta in e d  reg ard in g  

th e  c o n str u c tio n  o f p iers, th e  co m p la in a n t, A tla n tic  

C ity , h a s n o  r ig h t to  d eterm in e  th e size or p ro p or-

t io n s  o f  an y  pier, o r  w h e th e r  o r  n o t w h en  a pier is 

o n c e  c o n stru c te d  th e sa m e m a y  b e w id e n e d  b y  lateral 

a d d itio n s  to  th e sides th e r e o f ; an d  th e  d efen d an t in-

sists th a t it h as th e  r ig h t to  d eterm in e  at its discre-

tio n , th e size a n d  p r o p o r tio n s  o f su ch  pier as it m ay  

c h o o se  t'o erect o n  its lan d s ly in g  o ce a n  w ard  o f the 

B o a rd w a lk .

Issu e  w as jo in e d  o n  th is  a n sw er and  th e  cause  

ca m e  t o  final h e a r in g :

M r . H a r r y  W o o t t o n  an d  M r . B u rro w s C.

G o d fr e y  fo r  th e co m p la in a n t.

M r . C . D . T h o m p s o n  for th e  d efen d a n t.

G rey , V .  C .

T h e  d efen d a n t c o m p a n y  cla im s th at th e  g ra n t or  

c o v e n a n t o f L o p e r  (th e  d e fe n d a n t’ s r e m o te  g ra n to r), 

t o  A t la n t ic  C ity , d a te d  A p r il  3 0 th , 1 8 9 6  (ca lled  the  

B o a r d w a lk  d e e d ), did  n ot c o n v e y  an y  in terest in
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lan ds to  A tla n tic  C ity , first, b ecau se  th e  o p era tiv e  

w o rd s o f th e c o v e n a n t will n o t p ass an e s ta te , and  at 

th e  m o st g ra n t a m e re  r e v o c a b le  licen se w h ich  w as  

re v o k e d  b y  L o p e r  3 d eed  to  th e d e fn d a n t ’ s g r a n to r ;  

th at th e  o rig in a l in stru m en t is n o t p ro d u c ed  in ev i-

d en ce  'that th e  record  th e re o f is n o t ad m issib le , and  

th at n o  su ffic ien t sec o n d a ry  p r o o f o f its c o n te n ts  
has b een  o ffered .

T h e  d efen d a n t a lso  insists th at if th e  B o a rd w a lk  1 

d eed  did pass a n y  e sta te  o r  r ig h t o f p o ssessio n  fro m  

L o p e r , su ch  esta te  or r ig h t is in effectiv e  as a ga in st  

th e d efen d a n t c o m p a n y  fo r  th e  fo llo w in g  r e a so n s :

1. T h a t  th e B o a rd w a lk  d eed  did n o t g o  in to  o p e r -

a tio n  u n til it w as a cce p te d  b y  th e  C ity ’ s ord in an ce  

w h ich  w as n ot p assed  u n til Ju n e 8 th , 1 8 9 6 , a d a te  

su b seq u en t to  th e m a k in g  o f th e  tw o  d eed s fro m  

L o p e r  to  th e  R id d le  C o m p a n y , e tc ., w h ich  w ere  
m a d e on  J u n e 6 th , 1 8 9 6 . 2Q

2 . T h a t  if th e B o a rd w a lk  d eed  o p era ted  on  th e  

d a y  o f its  d a te , A p r il  3 0 th , 1 8 9 6 , o r o n  th e day o f  

its  e x e c u tio n  b y  L o p e r , o n  o r b e fo re  M a y  9 th , 1 8 9 6 , 

it w as still su b se q u e n t and  su b ject to  L o p e r ’ s eq u ita -

ble a g r e e m e n t to  c o n v e y , m a d e  w ith  W illia m  R id d le  
on  M a y  4 th , 1 8 9 6 .

3 . T h a t  th e  B o a rd w a lk  d eed  w as n o t a ctu a lly  

e x e c u te d 1 a n d  d elivered  b y  L o p e r  a n d  certa in ly  n ot 3 0  

re co rd e d , until a fte r  his tw o  co n v e y a n c e s  o f J u n e 6 th , 

1 8 9 6 , to  th e  R id d le  C o m p a n y , e tc ., u n der w h o m  th e  
d efen d a n t claim s.

4 . T h a t  th e B o a rd w a lk  d e e d  is n o  p art o f a gen eral 
sc h e m e , a t least as to  L o p e r , b ecau se  it is n o t sh ow n  

th a t he a tte n d e d  at and  p a rtic ip a te d  in a n y  m e e tin g  

o f th e  beach  fro n t o w n ers t o  fo rm  and  p erfect such  
a g en eral p lan .

40
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5. T h a t  if th at d eed  is th e  resu lt o f a general 

sch e m e  o f im p r o v e m e n t, it b e c a m e  op erative  only  

w h en  e v e ry  o w n er  fro m  o n e  en d  o f th e  B oardw alk  

to  th e  o th e r  had sig n ed  it, a n d  th a t th e  refusal of 
an y o w n er  t o  s ig n , p o stp o n e d  o r  d eafeated  the  

sch e m e .

T h e  d efen d a n t a lso  c la im s th at if it sh ou ld  be de-

term in ed  th a t n o  lo cu s in q u o  is su b je ct t o  th e re-

str ic tio n s o f th e B o a rd w a lk  deed' 'the d efen d a n t still 

has th e  r ig h t t o  co n stru ct a steel p ier, th at the 

restrictio n s in th a t d'eed c a n n o t lim it th e  size or pro-

p o rtio n s  o f su ch  a pier, or p ro h ib it th e  w id en in g  of 

a p ie r  w h en  o n c e  c o n str u c te d , b y  m a k in g  lateral ad-

d itio n s to  th e sa m e.

A lm o s t  every  p o in t w h ich  is raised  a t th is  final 

h e a rin g , w as p resen ted  and  e la b o ra te ly  argu ed  on  

th e  m 'otion  in this cau se for a p relim in a ry  in ju n ction . 

20 A n  o p in io n  d isp osin g  o f m a n y  o f th ese  qu estion s will 

b e fo u n d  re p o rte d  in 1 8 th  D ic k ., 6 4 4 . T h e  w hole  

case at th is final h ea rin g  tu rn s in g re a t part u p on  th e  
sa m e d o c u m e n ta r y  p ro o fs  w h ich  w ere su b m itte d  and  

p assed  u p o n  o n  th e  fo rm e r  h e a rin g . T h e  d efen dan t on  

th is h e a rin g  ca lled  b u t o n e  w itn ess , M r . L o p e r . T h e  

o p in io n  g iv e n  on  th e  first h ea rin g  is illu strated  by  

a d ia g ra m  sh o w in g  th e  lo c u s in q u o , w h ich  m ay  be 

fo u n d  in 'the rep o rt o f  th e case. I d o  n o t deem ' it 

n ecessa ry  t o  rep eat in e x te n s o  th e  v iew s th en  e x -  

30 p ressed  and  w ill refer t o  th a t o p in io n  as m y  c o m -

m e n ts , w h en  th e  sa m e cla im s are here a g a in  set up 

b y  th e d efen d a n t c o m p a n y , sh o rtly  d iscu ssin g  now  

th e n ew  p o in ts  raised at th is final h e a rin g .

F irst as to  th e o b je c tio n  th a t  th e B o a rd w a lk  deed  

p assed  n o  e sta te , a n d  at m o s t , is b u t a revocable  

licen se. T h a t  d e e d  certa in ly  a m o u n ts  to  a coven an t  

w ith  th e  g ra n te e ,' a n d  im p lied ly  w ith , all o f th e c o -  

g ra n to r s  and  m a k ers o f sim ilar d eed s to  A tla n tic  

40  C ity , th at th e  C ity  sh ou ld  h ave th e  p o ssessio n  and



u se o f an ea se m e n t o f w a y  at th e o cea n  e d g e , ru n -

n in g  co n tin u o u sly , an d  su ccessiv ely  across th e lands  

o f each  g ra n to r , for th e p u rp o se  o f e r e c tin g  th ereo n  

a n ew  steel B o a rd w a lk  t o  be u sed  as a p ro m e n a d e  

b y  th e  p u b lic  and th e  c o -g r a n to r s  in su ch  d eed s, 

W h ic h  ea sem en t o f w ay h a d  a tte n d in g  th ereo n  th e  

a id in g  co v e n a n t th at n o  b u ild in g s (sa v e  as specified  

in th a t d e e d ) sh ou ld  b e  e r e c te d  ¡to th e  o cea n w a rd  of 
th e  g ra n te d  r ig h t o f  w a y , in o rd er th at th e  users IQ 

o f th e  B o a rd w a lk  m ig h t  h av e  an u n in terru p ted  o cea n  

v iew , and' th e  e n jo y m e n t o f th e  u n im p ed ed  b reezes  

fro m  th e sea.

If th e B o a rd w a lk  c o v e n a n t sh o u ld  be h e ld  t o  be  

a m e re  licen se, th e  o v e r w h e lm in g  e v id en c e  is th at  

it w as fu lly  e x e c u te d  b efore  th e m a k in g  o f th e  deeds  

o f Ju n e 6 th , 1 8 9 6 , t o  th e d efen d a n t g ra n to r . T h e  

steel B o a rd w a lk , a m o st e x p e n siv e  im p r o v e m e n t, o f  

g re a t m a g n itu d e  a n d  o f the m o st v isible and  n o -
to rio u s. ch a racter , w a £  in p ro cess  o f c o n stru c tio n  in 20  

th e ea rly  part o f  M a y , 1 8 9 6 . T h e  d efen d a n t and  its  

a n te c e d e n t g ra n to r s , h ave fo r  years a cce p ted  th e  

ben efit o f th ese  im p r o v e m e n ts  a n d  are n o w  e n jo y in g  

th em . O th e r  c o -g r a n to r s  in g re a t n u m b ers h ave  

d o n e  likew ise . T h e  sta tu s  q u o  c a n n o t b e  restored , 

and th e  d e fe n d a n ts  d o  n o t o ffe r  to  restore  it.

A n  in sp ection  o f th e  B o a rd w a lk  co v e n a n t itself, 

and th e  a id in g  p r o o f g iv e n  in th e  cau se to u c h in g  

th e  su b ject m a tte r  w ith  w h ich  it d e a lt, sh o w , that  

th e  p riv ile g e  g ra n te d  is m u c h  m o r e  th an  a m ere  

licen se, even  if ju d g e d  b y  th e  m o st  severe stan d ard . 

T h e  g ra n to r s  w e re  m a n y  in n u m b er , each  g ra n te d  

for h im self th at p o rtio n  o f h is  lo t w h ich  th e B o a r d -

w alk  strip  cro ssed  at th e  o ce a n  fro n t. E a c h  g ra n to r  

w h o  su rren d ered  his p o rtio n  received  as his c o n sid -

era tio n  th e  ben efit t o  his lo t w h ich  ca m e fro m  th e  

c o -in c id e n t su rrenders o f th e  o th e r  g ra n to r s ; an d  th e  

a ssu ra n ce  a p p ea rin g  o n  th e d eed  itse lf, th at th e  C ity  

co u ld  and w o u ld  c o n d e m n  th e  n ecessa ry  lan d s o f 4 0
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those who might refuse to grant, and that it, would 
build the necessary Boardwalk for the benefit of all 
the grantors and the public, and the sitrip granted. 
1  his much more nearly resembles a covenant that 
an easement shall be enjoyed for which a valuable 
consideration has passed, than it resembles a mere 
license. When accompanied as in this case, by de-
livery of actual possession and the making of great 
improvements in accordance with the scheme, it is 

10  irrevocable.

This deed though passing a right to a continuous 
way, contained no agreement that its operation 
should1 be postponed until all of the owners of beach 
fronts should join in it. There is no evidence that 
there ever was any agreement that its operation 
should be so postponed. The deed itself shows that 
each owner knew that the City might by condemna-
tion enforce the right of way. The proven fact is, 

20 that the new Boardwalk as fast as built took the 
place of the old one. The owners, including Loper, 
permitted 'the new structure to be continuously 
erected across their lands,—some before and some 
after their making of the Boardwalk deed to the 
City. A few only, have never as yet signed that 
deed; but the new Boardwalk has been continuously 
constructed for several miles, of which the Loper 
property (now possessed by the defendant Com-
pany), is about the centre.

30
The position of the City, thus put into actual pos-

session of the easement of way by the grantors 
named in the covenant, even if it received no estate 
in the land's of the Boardwalk deed, was (when Loper 
signed the deed on May 9 th, 18 9 6 ,) that of a coven-
antee for an easement of way, who has been put in 
actual possession of the land over which the way 
passed, and has made important, substantial and 
permanent improvements upon it, according to the 

40 terms of the covenant. This was the situation which
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e x is te d  for several w e e k s  b efore  M r . L o p e r  m a d e  

th e  ‘t w o  d eed s on  June 6 th , 1 8 9 6 , to  R id d le  and  

C o m p a n y , e'tc., th e  d efen d an t c o m p a n y ’s g ra n to r .

A  sh ort resu m e o f th e ev id en ce  o n  this p o in t m a y  

th ro w  so m e  lig h t on  th e  s itu a tio n , o f  th e  locu s in 

q u o  at and1 b efore  th e tim e  o f 'the m a k in g  o f th e deed  
b y  L o p e r  t o  th e d e fe n d a n t’ s g ra n to r .

T h e  w o rk  on  th e  n ew  steel B o a rd w a lk  b e g a n  on  

A p r il 2 0 th , 1 8 9 6 , and c o n tin u ed  until it w as c o m -
p le te d  in J u ly  o f  th at year.

T h e  ch a racter  o f th e s tru c tu re  w as so  p ro m in e n t  

fro m  its  first b e g in n in g , in steel c o lu m n s and  g ird ers  

to  carry  a p lan k  w a lk , fo rty  feet w ide, th a t a n y  on e  

w h o  a p p ro a ch ed  it w as n ecessarily  n otified  th at th e  

p a rties  ere c tin g  it w e re  a sse rtin g  a p erm a n en t r ig h t  

o f o c c u p a tio n . T h e  stru c tu re  w as a lso  bu ilt at the  

o ce a n  s e d g e , and  w as p la in ly  a co n tin u o u s B o a rd L 20  

w a lk , in ten d ed  for p ro m en a d ers w h o  m ig h t  in pass-

in g  t o  and fro  u p on  it, e n jo y  th e  o cea n  v iew  and  

b reezes. T h is  w as erecte d  a cro ss th e  p ro p e rty  o f  

L o p e r  b e tw e e n  th e tw en tieth  o f A p r il  an d  th e  s ix th  

d'ay o f M a y , 1 8 9 6 . A t  th at tim e  L o p e r , th e d efen d -

a n t ’ s g ra n to r , o w n e d  n o t o n ly  th e  tit le  t o  th e land  

a cro ss w h ich  th e  steel B o a rd w a lk  w as b e in g  c o n -

stru c ted  at th e  ocean  en d  o f P en n sy lv a n ia  A v e n u e ,  

b u t a lso  th e S ta te  o f  N e w  J e rse y ’s riparian title  t o  

th e  lan d s b e lo w  h ig h  w a ter  m a rk , w h ich  h a d  b een  30  

c o n v e y e d  to  h im  b y  d eed  o f A u g u s t  2 5 th , 1 8 9 5 , 

and w h ich  in clu d e th e e x a c t lo c u s  in q u o  th e  d e -

fen d a n t c o m p a n y  is a b o u t to  erect its lateral a d d itio n  
to  its  pier. T h e  L o p e r  d eed  w h ich  p assed  th e  

riparian title , in c lu d in g  th e  lo c u s, t o  th e d e fe n d a n t’s 

g r a n to r , is the sec o n d  d eed  m a d e  b y  L o p e r  to  th e  

R id d le  C o m p a n y  o f th e  date o f  Ju n e 6 th , 1 8 9 6 , and  

is m a rk e d  E x h ib it  D . 3 in this cau se. I t  is reco rd ed  
J u n e 10th , 1 8 9 6 , in B o o k  2 0 3  o f D e e d s , p a g e  3 8 3 .

40
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M r . L o p e r ’ s te s tim o n y  in th is cau se I th in k , clearly 

sh o w s th a t he k n e w , w h en  he m a d e  th e  B oard w alk  

d eed  to  th e  c ity , th at th e  n ew  steel B oa rd w a lk  was 

th en  b e in g  g ra d u a lly  su b stitu te d  for th e  o ld  B oard - 

w a lk  across h is  lands at th e  o c e a n  end o f P en n syl-

v an ia  A v e n u e . B o th  stru c tu re s w ere in full view  

at th e  sa m e t im e  fro m  his p r o p e r ty . H e  w as at this 

tim e th e  o w n er, b o th  o f th e  land a t th e ocean ’s 

e d g e , a cro ss  w h ich  th e n ew  B o a rd w a lk  w as being  

10 c o n stru c te d , an d  he w a s a lso  th e  o w n er  o f th e land  

w h ich  th e  S ta te  had c o n v e y e d  t o  h im , ly in g  below  

h ig h  w a ter  m a rk , w h ich  h as sin c e  b y  in term ed iate  

c o n v e y a n c e s , c o m e  in to  th e p o ssessio n  of the de-

fen d a n t, and  o n  w h ich  it is p resen tly  e r e c tin g  the  

stru ctu re  t o  w h ich  th e  co m p la in a n t A tla n tic  C ity , 

o b je c ts . M r . L o p e r ’ s d eed  t o  th e  C ity , even  if con -

sid ered  'to b e  so le ly  a c o v e n a n t for a r ig h t of way  

w ith  th e a id in g  c o v e n a n t a g a in st b u ild in g  to  the 

o cea n w a rd  o f th e  w a y , a ffe cte d  n o t o n ly  th e B oa rd - 

20 w alk  strip , w ith  th e  e a sem en t o f w a y , b u t a lso  those  

land's o f M r . L o p e r  ly in g  o cea n w a rd  o f th e B oa rd - 

w a lk  strip  b e lo w  h ig h  w a ter  m a rk . T h e se  lands be-

ca m e  b o u n d  b y  th e  a id in g  c o v e n a n ts  a ga in st build -

in g  t o  th e  o cea n w a rd  o f th e B o a rd w a lk  rig h t of 

w ay.

A n y  g ra n te e  fro m  L o p e r , betw een , th e  dates of 

A p r il 2 0 th , 1 8 9 6 , a n d  J u n e o f th at y ear, o f e ith er the 

lan d s ly in g  at th e  o cea n  end o f  P e n n sy lv a n ia  A v e n u e  

30  a cro ss w h ich  th e  B o a rd w a lk  ran or th e lands in front 
o f  th e m  b e lo w  h ig h  w ater m a rk , to o k  his title; with  

a ctu a l n o tic e  o f th e  B o a rd w a lk  ea se m e n t a lo n g  the 

o cea n  fro n t, and  ce rta in ly  w as p u t u p o n  w arn in g  of 

its a tte n d a n t a n d  p r o te c tiv e  c o v e n a n ts  a g a in st bu ild -

in g s  to  b e  erected  o n  th e  o ce a n w a rd  sid e  o f th e  

B o a rd w a lk .

T h e  B o a rd w a lk  itself w as th en  in full v iew , it was 

p lain ly  a c o n tin u o u s  w ay  a lo n g  th e o cea n , n o t only  

40 o n  L o p e r ’ s p r o p e r ty , b u t a lso  on  th e  p ro p e rty  of all
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o f th e b ea ch  fron t o w n e r s ; and  ju st as p lain ly  th e  

m ain  p u rp o se  and! o b je c t  o f th at w ay w as m a n ifest  

to  ev e ry  o n lo o k e r , n a m e ly , th e  e n jo y m e n t o f a v iew  

o f th e  sea u n in te rru p te d  b y  b u ild in g s  or o th e r  stru c -

tu res o n  th e  o cea n w a rd  side o f th e  B o a rd w a lk .

T h e  lan d w ard  side o f th e B o a rd w a lk  w as c lo se ly  

b u ilt up  a lo n g  its entire le n g th . T h e  o cea n w a rd  side  

o f it 'had at th a t tim e  (1 8 9 6 )  n o  b u ild in g s  e x c e p t  IQ 

Y o u n g ’ s P ier  and  th e  Iro n  P ier. T h o s e  tw o  w ere  

t h e  o n ly  b u ild in g s  s ta n d in g  o cea n w a rd  o f th e  B o a r d -

w alk  in 1 8 9 6 . T h is  fact w o u ld  o f  itself p u t an y  on e  

in te re ste d  u p o n  in q u iry , to  a scerta in  w h y  so  rem a rk a -

b le a situ a tio n  sh o u ld  ex ist. D u r in g  th e  w h o le  

p eriod  fro m  A p r il 2 0 th  to  Ju n e, 1 8 9 6 , th e  c o n s tr u e -' 

tio n  o f th e  steel B o a rd w a lk  w as o p e n ly  g o in g  on  

u n d er th e d ire ctio n  o f A t la n t ic  C ity  w o r k m e n  and  

su p erin ten d en ce . T h e  slig h te st inqu iry  o f an y  on e  

in ch a rg e  w o u ld  at o n c e  h ave d isclo se d  th e  g ra n t  

or c o v e n a n t as it m a y  b e , o f th e B o a rd w a lk  c o n tin u - 20  

o u s r ig h t o f w a v  at th e  o cea n  e d g e , and  its  a id in g  

co v e n a n ts  for sea v iew  and  sea breeize u n o b stru c te d  

by b u ild in g  on  th e o c e a n w a rd  side.

W h ile  th e  n e w  steel B o a rd w a lk  w as in p ro cess  o f  

c o n str u c tio n  th e o ld  B b a rd w a lk  w as p e rm itte d  to  

stan d  until th e  n ew  w o rk  su p p la n ted  it. T h e  o ld  

w alk  b e in g  re m o v e d  in  p arcels as th e  n ew  w alk  to o k  

its  p lace . T h is  w as a n o th er  n o to r io u s  an d  rem a rk a -

b le  fact w h ich  w o u ld  a t o n ce  draw  th e a tte n tio n  to  3° 
th e  w h o le  sch em e and  in dicate to  an o n lo o k e r  th e  

p u rp o se  o f th e  im p r o v e m e n t.

A s  L o p e r ’ s d eed  to  th e  R id d le  C o m p a n y , etc . 

(u n d e r  w h ich  th e d efen d a n t c la im s), w as n o t m a d e  

un til Ju n e 6 th , 1 8 9 6 , his g ra n te e s  u n d er th a t deed , 

a n d  th o se  c la im in g  u n d er th e m  w ere u n q u e stio n a b ly  

w a rn ed  o f th e  C ity ’ s p o sse ssio n , a n d  p u t u p o n  in-

q u iry  as t o  th e  e x te n t  a n d  ch a racter  o f its c la im s.
40
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T h e  c o n te n tio n  th at th e  o rig in a l B o a rd w a lk  a gree-

m e n t is n o t p ro d u c e d , th a t th e re co rd  is n'ot adm issi-

b le , and  th at a ccu ra te  sec o n d a ry  p r o o f o f  th e  co n -

te n ts  o f th at d eed  lias n o t been  m a d e , is m e t b y  the 

a d m issio n s o f  th e  th ird  p a ra g ra p h  o f th e  d efen d a n t’s 

an sw er, th at “ an a g r e e m e n t b ea rin g  d'ate A p r il 30th , 

1 8 9 6 , w as e x e c u te d  b y  certain  beach  fro n t ow n ers  

an d  record ed * as in th e  bill o f  co m p la in t set fo rth ,”  

I0  le a v in g  th e  co m p la in a n t to  p ro v e  th e  date, co n ten ts  

a n d  d elivery  o f th a t a g r e e m e n t. T h e  co m p la in a n t  

has in m y  ju d g m e n t  su ffic ien tly  p ro v e d  th e  loss of 

th e  o rig in a l L o p e r  B o a rd w a lk  d eed , and  b y  sec-

o n d a ry  ev id en ce  has sh o w n  its d a te , co n ten ts  and  de-

livery . L o p e r  h im se lf, th o u g h  b r o u g h t  in to  co u rt to  

th ro w  d o u b t o n  his B o a rd w a lk  d eed  to  th e  C ity , 

b y  q u e stio n in g  th e d a te  o f its a c k n o w le d g m e n t by  

h im , p ra ctica lly  a d m its  th a t he did m a k e  th at deed. 

“ I h a v e  a d istin ct r e c o lle c tio n ,”  he says, “ o f J u d g e  

E n d ic o tt  and  I th in k , I b elieve  it w as J u d g e  T h o m p -  

a0 so n , ca llin g  at m y  o ffice  in  P h ila d elp h ia , 7 1 3  C h e st-

n u t S tr e e t , for m e  to  sig n  th a t w h ich  tu rn ed  o u t to  

be th e  e a se m e n t d eed , an d  I s o  u n d e rsto o d  it .”  H e  

a d m itte d  th at the in stru m e n t h e  s ig n e d  w as a prin ted  

fo r m  o f deed . T h is  c o rresp o n d s w ith  th e  co m p la in -
a n t’ s p ro o fs .

T h e r e  w ere so  m a n y  o w n ers o f b ea ch  fron t lan ds, 

a n d  so  m a n y  c o v e n a n ts  to  be  p rep ared , th a t the  

B o a rd w a lk  d eed  w as p rin ted  on  a special fo rm , w ith  

3°  b lan k s fo r  th e n a m es o f th e  o w n ers. D o z e n s  o f th em  

w ere e x e c u te d . In  so m e  d eed s m a n y  o w n e rs  jo in ed  

in e x e c u tin g  th e  prin ted  fo rm . O th e r s  w ere e x e -

cu ted 1 b y  a  s in g le  o w n er. A  c o p y  o f M r . R ic h a rd  F . 

L o p e r ’ s d eed  is a n n e x e d  to  th e  bill o f  c o m p la in t. 

I t  w ill be seen  on ex a m in a tio n  th a t m a n y  o th e r  

o w n e rs  jo in e d  w ith  h im . T h e  d escrip tio n  is o f  th e  

rig h t o f w a y . E a c h  g r a n to r  c o v e n a n ts  'that th e  C ity  

m a y  h a v e  th e  w h o le  e a se m e n t, a n d  th e  effect is that 

each g iv e s  t h e  p o rtio n  o f his lo t w h ich  it co v ers .

40
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T h e  o rig in a l d eed  w h ich  M r . L o p e r  sig n e d , h a v in g  

been  lo s t , th e  d e fe n d a n t’s  co u n sel insists th at th e  

record  o f it is n o t a d m issib le  in ev id en ce  b ecau se  h e  

c o n te n d s  the: d eed  is n o t  such a c o n v e y a n ce  as th e  

sta tu te  en ab les to  be reco rd ed 1. M r . L o p e r , w h en  

the c o p y  w a s e x h ib ite d  t'o h im , a tte m p te d  to  th ro w  

d o u b t u p o n  it, b u t h is  te s tim o n y  w h en  p ro p erly  c o n -

sid ered , sh o w s  th at lie did in fact e x e c u te  th e  c o v e n -

a n t o n  o n e  o f th e  p rin ted 1 fo rm s, w h ich  are all a lik e . IO

Thel d e fe n d a n t’s co u n sel in th e  effo rt to  e x c lu d e  

p r o o f o f  M r . L o p e r ’ s d eed  t o  th e C ity  h a s a lso  called  

a tte n tio n  to  s lig h t varian ces in s o m e  o f th e B o a r d -

w alk  d eed s, n o n e  o f w h ich  a ffect th o se  p o r tio n s  o f  

it w h ich  are here u n d er co n sid e ra tio n , n o r  th ro w  

seriou s d o u b t u p o n  th e co rrectn ess o f  th a t c o p y  o f  
M r . L o p e r ’s d eed  w h ich  is here p ro d u c ed .

M r . L o p e r  s te s tim o n y  w a s n o t im p ressiv e  in 

eith er its m a tte r  o r in th e m a n n er  o f its  d elivery . ^  

N o t h in g  in it led  m e t o  d o u b t th at M r . L o p e r  had  

a ctu a lly  s ig n ed  and  a c k n o w le d g e d  th e  B o a rd w a lk  

e a se m e n t d eed  on  or b efore  M a y  9 th , 1 8 9 6 , as J u d g e  

E n d 'icott (w h o  t o o k  his a c k n o w le d g m e n t) testified  
M r . L o p e r  h ad 1 d o n e , or that th e  c o p y  p ro d u c e d  
is in fact a c o p y  o f th at d e e d .

In  m y  ju d g m e n t  even  if it be co n c e d e d  th a t th e  

B o a rd w a lk  d eed s did n o t c o n v e y  a leg a l esta te , and  

th a t for th is reason  th ey  w ere n o t reco rd a b le  u n der 3 0  

th e  statu te , o r  p ro v a b le  b y  th e reco rd , y e t  it has  

been p ro v en  in th is  case  th at M r . E v a n s  did in fact 

e x e c u te  th e d eed , c o p y  th e r e o f is a n n e x e d  to  th e bill 

o f c o m p la in t ; its  loss h as been  sh o w n , and  secon d a ry  
p r o o f o f  its  c o n te n ts  h a s b een  m a d e.

T h e  r ig h t w h ich  p assed  b y  su ch  a c o v e n a n t w h en  

a cco m p a n ie d  b y  th e g iv in g  o f p o ssessio n  o f th e p r e m -

ises a ffe cte d  b y  it, a n d  th e e x p en d itu re  o f m o n e y  

u p o n  it in p erm a n en t and e x te n siv e  im p r o v e m e n ts  40
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in a cco rd a n c e  w ith  th e  c o v e n a n t, is n o t revocable by  
th e  o p e ra tio n  o f a deed' su b se q u e n tly  m ad e to  a 

g ra n te e  w h o  ta k es it w ith  full n o tic e  b efore  h e  too k  

h is  d eed , o f th e p o ssessio n  a n d  im p r o v e m e n ts  o f the 

co v e n a n te e . T h a t , in m y  v iew , w as th e  sta tu s of the 

R id d le  C o m p a n y , and  B r a d y , u n d er th eir  deeds of 

J u n e 6t'h , 1 8 9 6 , in v ie w  o f  th e  a ctu al co n d itio n  of the 

lo c u s  in q u o  at th at tim e .

jo
I a m  o f o p in io n  th erefo re  th a t M r . T o p e r ’ s B oard -

w alk  d eed  to  th e  C ity  has b e e n  su fficien tly  proved , 

th a t  th e d efen d a n t c o m p a n y ’ s g ra n to r  h ad  n o tice  and 

w a rn in g  o f it, and to o k  th eir  d eed s su b ject to the  

C it y ’ s r ig h t o f  w a v  in th e  B 'oard w alk , and the at-

te n d in g  p r o te c tin g  c o v e n a n ts  a g a in st b u ild in g  to the 

o cea n w a rd  th e r e o f.

A s  to  th e o th er  c o n te n tio n s  o f th e d efen d an t that 

t h e  d e e d  did n o t g o  in to  o p era tio n  u n til it w as ac- 

80  c e p te d  b y  th e  C i t y ’s  o rd in an ce , n o  a d d ition a l proofs  

h ave b een  o ffered  o n  final h ea rin g  and th e  m atter  

is fu lly  d isp osed  o f b y  th e  e ig h th  sy lla b u s 18 D ick . 

6 4 5 , to  w h ich  I  resp ectfu lly  refer.

T h e  d e fe n d a n t’ s cla im  th a t th e  C ity  is b o u n d  by  

th e  p relim in a ry  e q u ita b le  a g r e e m e n t for con veyan ce  

m a d e  b e tw e e n  T o p e r  a n d  R id d le  o n  M a y  4 th , 1896 , 

is n o t su p p o rte d  b y  a n y  p r o o f w h a te v e r , th a t  either  

th e C ity  o r  an y  o n e  a c tin g  for it, h ad  an y n otice  of 

3°  th is p rivate  a g r e e m e n t. T h e  cla im  is th erefo re  w ith-

o u t  force.

T h e  c o n te n tio n  th a t th e B o a rd w a lk  d e e d  w as not 

actu ally  e x e c u te d  and  d elivered  b y  T o p e r  u n til after 

th e  co n v e y a n ce s  o f  Ju n e 6 th , 1 8 9 6 , to  th e  R id d le  

C o m p a n y , e tc ., is a lso  fu lly  m e t  in th e previous  

o p in io n  and  dtecided th erein .

T h e  C ity ’s  d eed  w a s , it is tr u e , n o t reco rd ed  until 

40  a fte r  T o p e r ’ s tw o  d eed s to  th e  R id d le  C o m p a n y ,
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etc., were recorded. This accident is probably the 
temptation which led the defendant company to 
claim that it, and the Riddle Company and Brady 
(the grantees from Loper, who recorded their deeds 
precedently to that of the City) are free from the 
restrictive operation o f the City’s Boardwalk coven-
ants. If they are, they may build to the oceanward 
of the Boardwalk at their choice, as by their answer 
in this cause they assert they have a right to do., IQ 
they can thus to their own great profit, practically • 
destroy the essential character of the Boardwalk, 
which absolutely requires as an incident to its enjoy-
ment, a free view of 'the sea. I hold as above stated, 
that although the City’s deed was recorded after the 
recording o f the Riddle Company and Brady’s deeds, 
yet the Riddle Company and Brady had full notice 
and warning of the City’s rights when they accepted 
their two deedls from Loper.

The contention that the Boardwalk has not been 20 
shown to  be part of a general scheme, or that it is 
not binding upon Mr. Loper and his grantees for 
want of proof of a general conference and agreement 
between the grantors, in which Mr. Loper partici-
pated, is also of no avail in this case. The expressed 
terms of the Boardwalk deeds, and the many signers 
thereof, show that there was a com m on purpose to 
which all the grantors contributed their portion for 
the benefit of the public in general and of themselves 
as owners at the ocean’s edge, in particular. These 30 
documentary proofs sufficiently show a general 
scheme, and with Mr. Loper’s own testimony in this 
case they sufficiently indicate that he was a partici-
pant in and sharer of its benefits, whether he actually 
attended the conference or meeting for that purpose,
'or not.

So also the claim that the general scheme became 
operative only when every owner from one end to  
the other o f the Boardwalk, had signed the Boarib 40
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walk deed, and that the failure of any one owner to 
sign defeated the operation of the scheme, is un-
supported by any proof that there was any such 
agreement. The action of Mr. Loper and the other 
beach front owners in permitting actual possession 
to be taken under their own covenants, without 
waiting to see whether every other beach front 
owner also signed, is a clear indication that there 

j o  never was any purpose or agreement that the Board-
walk deed and the easement thereby given, should 
becom e operative only when every beach front 
owner had signed.

These rulings leave as the only questions to be 
considered, the defendant’s claim that notwithstand-
ing the restrictions in the deed it still has the right 
to Construct a steel pier, and 'that those restrictions 
cannot limit the size or proportions of the pier or 
prohibit the widening of it by making lateral addi- 

* tions thereto after it has once been completely con-
structed.

The defendant’s Auditorium Pier was built about 
a year after the then owners of the land on which 
it is located, had joined with the other beach front 
owners in making the Boardwalk easement, deed or 
covenant. They had' completed their pier before 
they began the improvement which is now chal-
lenged. The answer admits that it is a “ lateral ad- 

30 dition,”  to  an existing pier, and does not claim that 
it is work about to be done to complete an unfinished 
one. The Boardwalk covenant limits the right of 
each owner to the erection of one pier of certain 
length and character of material. The natural situa-
tion requires that such a pier should run out into the 
ocean. If it does not and should be located parallel 
with the Boardwalk, it would not be a pier. When 
the one pier is finished, the owner cannot be held 
to have the right to make unlimited lateral additions 

4o to it ; first, because the restrictions prohibit the erec-
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tion of all buildings oceanward of the Boardwalk 
except the one pier, and when that one pier has been 
erected by any owner he has exhausted his reserved 
right; secondly, the whole scheme is based upon the 
preservation of sea view and access of ocean breezes 
from the Boardwalk. If each owner may make at his 
choice, lateral additions to  his one pier, the Board-
walk will soon be entirely cut off from both ocean 
view and breezes by sidewise extensions of the piers, 
parallel to the Boardwalk, and it will be nothing but 
an enclosed promenade. Again, it is admitted that 
the proposed lateral addition to  the defendant’s pier 
is being constructed of wooden piling. This is 
directly in breach of the express requirements of the 
Boardwalk covenant that the pier to be built by an 
owner shall be made of steel or iron. This is a mat-
ter of substance in view of the dangers from fire at 
the ocean front, where the wind has so clear a sweep 
that the use there of non-combustible materials is 
the only safe plan o f construction. A  discussion of 20 
the effect of the restrictions touching the piers may 
be found in the former opinion in this‘case, 18 Dick., 
pp. 672, 673.

The complainant bases its claim' of right to re-
strain the defendant’s further construction of the 
lateral addition to its pier, in part on the effect of 
the deed of Charles Evans to  Atlantic City, dated 
January 22nd', 1890, granting to the City a right of 
way for a Boardwalk, and attempting to  restrain the "  
erection of building oceanward of the Boardwalk. 
A t the time Evans made that deed he did not own 
the lands lying below high water mark, where the 
defendant is proceeding to build. Evans’s attempted 
restriction was inoperative upon the lands lying be-
low high water mark. This phase of the case is 
more fully discussed and cases cited, on page 662 
of the former opinion, to  which I refer.

40
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The Boardwalk easement is not dependent for its 
integrity upon Evans’s deed of 1890, though Evans 
did1 not own the lands below high water mark when 
he made it in 1890. Loper did own those lands when 
he joined in the Boardwalk covenant in 1896, having 
as above stated!, acquired them by grant from the 
State by deed o f August 29th, 1895.

xo In my view the defendant should be restrained 
from the erection to the lateral addition to  the pier 
which it proposes to  build.

30
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