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Bill of Complaint.

(Filed, June 26, 1929.)
IK CHAKCERY iK KEW JERSEY.

To His Honor, Edwin Robert Walker, Chancellor
of the State of Kew Jersey.

The complainants, Margaretha H. Kutschinski,
of the City of Union City, County of Hudson, and
State of Kew Jersey, individually and as one of the
executors of the last will and testament of Gustav
M. Kutschinski, deceased, and Frederick W. Kuts-
chinski and May L. Kutschinski, his wife, of the
Township of Korth Bergen, County of Hudson and
State of Kew Jersey, respectfully show that;

¥ Gustav M. Kutschinski, late of the City of
Union City, in the County of Hudson, and State
of Kew Jersey, died on the 22nd day of June, A.D.
1927, leaving a last will and testament which was,
on the 8th day of July, 1927, duly admitted to pro-
bate by the Surrogate of said County of Hudson,
and letters testamentary thereon Were duly issued
to complainant, Margaretha H. Kutschinski and
Fred Luhrs, the executors thérein named, who have
taken upon themselves thé burden of administering
the said estate, A true copy of said will is hereto
annexed and marked Exhibit “A” and made a part
hereof.

2. Under the said last will and testament of Said

Gustav M, Kutschinski, deceased, the following
provisions are made:

First, after my lawful debts are paid, I give,
devise and bequeath to My beloved Wife Mar-
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Bill of Complaint.

garetha Kutschinski nee Meter all My Estate
and Property Real and personal Property
Where Soever the" Same May he and of wa:
Soever kind it May consist of at the time of
My deaa forever.

10 ---- Second, bat in Case My Wife Margaretha II.
Kutschinski gets Merriad agani then She Shall
receive, only one third (%) from My Estate

Vleft'forever” v o)

—_ )

Third And after the decease of My, Wife
Margaretha. II. Kutschinski; all MyEstate
Shall be divided amongst pur cChildern or
their respective heirs Share and Share alike

£ the.following Names of our cMWeru

28 -1 *daughter Emilie A. Kutschinski now wife
." of Fred Luhrs A .
2 Son Gustav Adolph Kutschinski—Missing

from Home: since, 1914 . . g-:

3 daughter Henrietta E. Kutschinski Now
Wife of Narman Sheffer

1 4 Son Frederick W. Kutschinski s
5 Daughter Alwine Kutschinski now wife of
3® u? Edward Newman #

1 G daughter. Margaretha L.; Kutschinski Now
~< Wife of Ernst Grewe Jr. AN

’ ’

7 Son Walter H. Kutschinski

/ - 1 Fourth but this crildern Whom receiver all

, readdty frpmetheirwearants by their Fathers

life time a part for help from their Share each

of them Shall receive So much less from their

im Share mid the amount each one did receive by

ip their Fathers life time Shall be Estimated and
deoeided by the Executors.



Bill of Complaint.

3. The said Gustav M. Kutschinski died seized
of several parcels of real estate situate in the State
of New Jersey, and died possessed of considerable
personal property consisting of cash in bank, bonds
and mortgages, and other personal property.

I il . T .
4. The terms of éfle aforesaid provisions of said

will are ambigutory and contradictory, and com-
plainants are unable to determine the proper con-
struction thereof and just what interests the com-
plainants and defendants hereinafter named are
entitled in said estate.

5. Complainant, Margaretha H. Kutschinski, the
widow of said Gustav M. Kutschinski, deceased, 1s
of full age and unmarried.

G The said Gustav M. Kutsehinksi left him sur-

viving seven children as his only heirs and next of
kin in addition to his widow as aforesaid, Marga-
retha H. Kutschinski, one of the complainants, and
the only persons interested under his last will and
testament are the following, to wit:

Emilie Luhr, Gustav A. Kutschinski, Henri-
-etta E. Shelter, Frederick W. Kutschinski,
Alwine Newman, Margaretha L. Grew, and
Walter H. Kutschinski.

7. The said Emilie Luhr is of full age, and is a
married woman, and her husband’s name is Fred
Luhr, who is of full age.

8. The said Gustav A. Kutschinski is of full age
and is unmarried.

9. The said Henrietta E. Shelter is of full age,
and is a married woman, and her husband’s name

Jo
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Bill of Complaint.

1s Norman Shefifer. The said Norman Sheffer is
of full age.

10. The said Frederick W. Kutschinski is of full
age and is married, and his wife’s name is May L.
Kutschinski. The said May L. Kutschinski is of
full age.

11. The said Alwine Newman is of full age and
is a married woman, and her husband’s name is
Edward Newman.

12. The said Margaretha L. Grew is of full age
and is a married woman, and her husband’s name
is Ernst Grew, Jr. The said Ernst Qrew, dJr. is of
full age.

13. The said Walter H. Kutschinski is unmar-
ried and is of full age.

Complainants are without adequate remedy in
the courts of law and therefore pray:

1. That Fred Luhr, individually and as one of
the executors of the last will and testament of
Gustav M. Kutschinski, deceased, Emilie Lubhr,
Gustav A. Kutschinski, Henrietta E. Sheffer, Nor-
man Sheffer, Alwine Newman, Edward Newman,
Margaretha L. Grew, Ernst Grew, Jr., and Walter
H. Kutschinski, who are the defendants to this
suit,! may answer this bill of complaint and each
statement therein made.

2. That this court may construe the said last
will and testament of said Gustav M. Kutschinski,
deceased, and declare and determine the rights and
interests of complainants and the defendants there-
under.



Bill of Complaint.

3. That complainants may have such further
and other relief in the premises as may be proper.

4. That a writ of subpoena may issue out of this
honorable court commanding said defendants to
answer this bill of complaint and to stand to and
abide by such decree as this court may make in the
premises.

CAREY & LANE,
Solicitors for and of Counsel
With Complainants.

Exhibit A.
IN THE NAME OF GOD, AMEN.

I, Gustav Mariin Kutsehinski, of the 'City
Union City in the County of Hudson State of New
Jersey being of sound and disposing mind and
memory, and considering the uncertainty of this
life, do make publish and declare this to be my
last will and Testament as follows, hereby revoking
all other and former wills by me at any time made.

First, after my lawful debts are paid, I give,
devise and bequeath to My beloved Wife Marga-
retha Kutsehinski nee Meyer all My Estate and
Property Real and personal Property Where Soever
the Same May be and of w«: Soever kind it May
consist of at the time of My dead forever.

Second, but in Case My Wife Margaretha H.
Kutsehinski gets M arriad agamr-then She Shall re-
ceive only one third (i/3) from My Estate left for-
ever.

Third And after the decease of My Wife Marga-
retha H. Kutsehinski all my Estate Shall be divided
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Exhibit A—Will.

amongst our Cchrildem* or their respective heirs
Share and Share alike the following Names of our
childern

1 daughter Emilie A. Kutschinski now wife of
Fred Luhrs

2 Son Gustav Adolph Kutschinski — Missing
from Home since 1914

3 daughter Henrietta E. Kutschinski Now wife
of Narman Sheffer

4’ Son Frederick W. Kutschinski

5 daughter Alwine Kutschinski now wife of
Edward Newman _ .....s

6 daughter Margaretha L. Kutschinski Now
Wife of Ernst Grewe Jr

7 Son Walter H. Kutschinksi

Fourth but this chriidern Whom receive all
readdy from their pearants by their Fathers life
time a part for help from their Share each of them
Shall receive So much less from their Share and
the amount each one did receive by their Fathers
life time Shall be Estimated and deecided by the
Executors,

Fifth And I order and direct in Case any one
of My heirs is not Satisfied With My Will or Make
a contest against My Will Shall ioose his or their
share in My Estate herein Stipulated and Shall
receive Netting except that part Which :z. have
reeeivid nil readdy by their Fathers life time and
this last Share or part of last Share if any one
Should i00se by being Not Satisfied or contesting
My Will this Share or part of the Share shall be
divided amongst the rest of my heirs herein Stipu-
lated Likewise I make, constitute and appoint My
Wife Margaretha H. Kutschinski and Fred Luhrs
to be my executors of this, my last will and Testa-



Exhibit A— Will.

ment and that My Said Executors be not required
to give Bonds for the performents of their Said
duties.

In witneiSSwhereof, ] have hereunto subscribed

my name and affixed my seal, the 6th day of July
in the year of our Lord one thousand Nine hundred

and Twenty Five 1925

Gustav M. Kutschinski (Seal)

We, whose names are hereto subscribed, do cer-

tify that Gustav M artin Kutschinski the testator,
subscribed his name to this instrument in our pres-
ence, and in the presence of each of us, and at the
same time he declared in our presence and hearing
that the same was his last will and Testament, and
rquested us, and each of us, to sign our names
thereto as witnesses to the execution thereof, and
which we hereby do in the presence of the testator
and of each other, this 6th day of July 1925, the day
of the date of the said Will, and write opposite our
names our respective places of residences.

Erick Krause residing at 3876 Boulevard West
Hoboken, N. J.

W. E. Hopper residing at 301 Palisade Ave West
Hoboken, N. dJ.

Gustav M. Kutschinski - -

Gustav M. Kutschinski
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Answer and Counterclaim.
(Filed August 9, 1929.)

IN CHANCERY OF NEW JERSEY.

Between

Margaretha H. Kutschinski,

et al.,
Complainants, (74-110)
On Bill, etc.

and

Fred Luhr, et als.,
Defendants.

The answer of the defendants, Henrietta E. Shelter,

Norman Shelter, Alwine Newman (right name
Alvina A. Neumann), Edward Newman (right
name Edward Neumann), Margaretha L. Grew
(right name Margaretha L. Grewe), Ernst
Grew, Jr. (right name Ernest Grewe, Jr.), and
Walter H. Kutschinski, and the counterclaim
of Henrietta E. Shelter, Norman Shelter, Al-
vina A. Neumann, Edward Neumann, Mar-
garetha L. Grewe, Ernest Grewe,. Jr., and Wal-
ter H. Kutschinski against the complainants,
Margaretha H. Kutschinski, individually and
as one of the executors of the Estate of Gustav
M. ZKutschinski, deceased, Frederick W.
Kutschinski and May L. Kutschinski, and the
defendants, Fred Luhr, individually and as one
of the executors of the Estate of Gustav M.
Kutschingki, deceased, Emilie Luhr, and Gus-
tav A. Kutschinski.

These defendants, Henrietta E. Shelter, Norman

40 Shelter, Alvina A. Neumann, Edward Neumann,
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Answer and Counterclaim.

Margaretha L. Grewe, Ernst Grewe, Jr., and Wal-
ter H. Kutschinski, answering the bill of complaint,
say that,

1. Paragraphs 1, 2 and 3 are admitted.
2. Paragraph 4 is denied.
3. Paragraph 5 is admitted.

4. The portion of paragraph 6 which avers that
“The said Gustav M. Kutschinski left him surviving
seven children as his only heirs and next of kin in
addition to his widow as aforesaid, Margaretha H.
Kutschinski, one of the complainants,” is admitted,
and the remaining portion of said paragraph 6 is
denied.

5V Paragraphs 7 to 13, inclusive, are admitted.

6. By the terms of said will the real and per-

sonal estate of the said Gustav M. Kutschinski,
deceased, is devised and bequeathed to the said Mar-
garetha H. Kutschinski for and during her lifetime,
in the event she does not remarry, and in the event
of her remarriage, she is to have only one-third
of said real and personal estate from the time of
such remarriage until the day of her decease; and
after the death of said Margaretha H. Kutschinski,
the said estate, real and personal, is to be divided
amongst the said children of the testator, or their
respective heirs, share and share alike, with a de-
duction from such shares of any advancements
made in the lifetime of the testator. Noew

By way of counterclaim against the complainants
Margaretha II. Kutschinski individually and as one
of the executors of the estate of Gustav M. Kutsch-

10
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Answer and Counterclaim.

inski, deceased, Frederick' W. Kutschinski and May

L. Kutschinski, and the defendants, Fred Luhr in-

dividually and as one of the executors of the estate
of Gustav M. Kutschinski, deceased, Emilie Luhr,
and Gustav A! Kutschinski; the defendants Hen-
rietta E. Sheffer, Norman Sheffer, Alvina A. Neu-
mann, Edward Neumann, Margaretha L. Grewe,
Ernest Grewe, -Jr., and Walter H. Kutschinski say
that:

1. Gustav M. Kutschinski, late of the City of
Union City, in the County of Hudson and State
of New Jersey, died on the 22nd day of June, A. D.
1927, leaving a last will and testament which was,
on the 8th day of July, 1927, duly admitted to pro-
bate by the Surrogate of said County of Hudson,
and letters testamentary thereon were duly issued
to complainant Margaretha H. Kutschinski and
Fred Luhrs, the executors therein named, who have
taken upon themselves the burden of administering
the said estate. A true copy of said will is hereto
annexed and marked Schedule “A” and made a
part hereof.

2. Said Gustav M. Kutschinski died seized of the
following real estate situated within the said
County of Hudson, viz.:

(A) A plot of land situated in the City of Union
City about 150 feet in length by about 55 feet in
width at the corner formed by the intersection of
the northeasterly side of the Hudson County Public
Road or Boulevard and the northwesterly side of
Twelfth Street, upon which are erected three four-
family frame apartment houses known as Nos.
3871, 3876 and 3878 Hudson County Boulevard,
and a large one-story brick garage known as Nos.
3868, 3870 and 3872 Hudson County Boulevard.
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(B) A lot situated in the City of Union City,
on the northwesterly side of Central Avenue, 59.77
feet northeast of Hill Street, 25 feet wide by 100
feet deep, with a two-family house and stores
erected thereon and known as No. 265 Central Ave-
nue.

(C) A lot situated in the City of Union City,
on the southwesterly side of Eleventh Street,
130.96 feet northwest of West Street, about 27 feet
wide by 100 feet deep, with a four-family frame

apartment house erected thereon and known as No.
611 Eleventh Street.

(D)) A lot situated in the City, of Union City,
at the intersection of the southeasterly side of
West Street with the northeasterly side of Four-
teenth Street, 30 feet wide by 100 feet deep, with
a two-family house and garages erected thereon and
known as No. 280 West Street.

(E) A lot situated in the Town of West New
York, on the southerly side of Fourteenth Street,
87-5 feet west of, Palisade Avenue, 25 feet wide by
100 feet deep, with a six-family brick apartment
house erected thereon and known as No. 409 Four-
teenth Street.

(F) A lot situated in the Town of West New
York, on the northerly side of Twelfth Street, 175
feet east of Madison Street, 25 feet wide by 100
feet deep, with a two-family brick house erected
thereon and known as No. 510 Twelfth Street.

(Gr) A lot situated in the City of Hoboken, on
the northerly side of Second Street, between Adams
and Jefferson Streets, 25 feet wide by 75 feet deep,
with a six-family apartment house erected thereon
and known as No. 454 Second Street.

1&
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m* (H)'A lot situated in the City of Union City,
on the northerly side of Thirty-sixth Street, 165.5
feet west of the Hudson County Boulevard, 30 feet
wide by 77 feet deep, with a four-family frame
apartment house erected thereon and known as No.
612 Thirty-sixth Street.

. (I) A lot situated in the City of Union City,
on the westerly side of New York Avenue, 50 feet
north of Twenty-sixth Street, .25 feet wide by 100
feet deep, with a three-family brick apartment house
erected thereon and known as No. 525 New York
Avenue.

3. At the time of the death of said Gustav M.
Kutschinski the said lands and premises were en-
cumbered by the following mortgages, viz.:

| 5,300. on said 3868 to 3878 Hudson County Boule-
vard.

$ 2,000. on said 265 Central Avenue.

$ 2,000. on said 611 Eleventh Street.

$ 8,000. on said 280 West Street,

f 12,000. on said 409 Fourteenth Street,

f 2,192. on said 454 Second Street.

$ 5,000. on said 525 New York Avenue.

4. With the exception of a mortgage for $1,80().
on said 3878 Hudson County Boulevard, which was
recently paid off by the executors of the estate of
Gustav M. Kutschinski, deceased, all of the said
mortgages remain a lien on the lands respectively
covered by them.

: 5. At the time of the death of Said Gustav M.
Kutschinski, the buildings erected on said lands
were in good condition and were in good repair and
fully rented and insured against loss or damage by
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Are, and the interest that had accrued on the siaid
mortgages and the taxes and other municipal liens
assessed against the said lands had been paid.

6. Immediately following the death of said Gus-
tav M. Kutschingki, the said complainant Mar-
garetha H. Kutschinski took possession of said
lands and premises, as life tenant under his said
will, and has collected and received all the rents,
issues and profits therefrom down to the present
time.

7. Since the decease of said Gustav M. Kutschin-
ski, the said Margaretha H. Kutschinski has ne-
glected to pay the taxes and water rents assessed
against the said lands, and the taxes for the years
1928 and 1929 thereon, amounting, without interest,
to $8,399.43, remain unpaid, and the taxes for the
year 1927 on one of said lots, amounting, without
interest, to $95.74, and a large amount of water
rents on all of said lands remain unpaid, The
total amount of said unpaid taxes and water rents,
with the interest thereon, amount to over $10,000.,
and there is grave danger that the said lands will
be sold in the near future for these .unpaid munic-
ipal liens.

8. Said Margaretha H. Kutschinski allowed the
fire insurance on said buildings to expire without
renewal, and at the present time there is. no fire
insurance covering said buildings or any of them.

9. Said Margaretha H. Kutschinski has de-
faulted in the payment of the interest on the said
mortgages and there is grave danger that the said
mortgages will be foreclosed in the near future and
that the said lands will thereby be lost to the re-

20
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Answer and Counterclaim.

maindermen, including these defendants. The said
mortgage for $1,800. on said premises No. 3878 Hud-
son County Boulevard, held by the Blauvelt Estate,
was recently called in because of default in pay-
ment of the interest accruing thereon, and the ex-
ecutors of the Estate of Gustav M. Kutschinski,
deceased, were compelled to pay the said mortgage
out of the personal estate to avoid a foreclosure.

10. It was the duty of the said Margaretha H.

Kutschinski, as such life tenant, to protect the «aid
lands and premises from waste and damage and to
maintain the said buildings in a state of repair
equivalent to that in which they were at the decease
of the said Gustav M. Kutschinski, but she failed
so to do and permitted said buildings to be wasted
by neglecting to repair them and to so deteriorate
that they are being damaged and wasted by the
elements in wanton'-disregard of the interests of
the tenants in remainder, including these defend-
ants. By reason of the neglect of said Margaretha
H. Kutschinski to make proper and necessary re-
pairs to said buildings, they have greatly depre-
ciated in value and are considerably less marketable
and tenantable than they were at the decease of
said Gustav M. Kutschinski. Some of said build-
ings are partly without tenants while others are
entirely vacant.

' 11. Said lands, at the time of the death of said
Gustav M, Kutschinski, brought an annual gross

rental of over $15,000. a year.

12. Without the consent of these defendants or

that of any other of the said remaindermen, said
Margaretha H. Kutschinski caused material altera-
tions to be made in the said brick garage known
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as 3868 to 3872 Hudson County Boulevard, and
tore down the front and the side wallsi and roof
thereof to a considerable depth and replaced same
with a front and side walls and roof inferior in
quality and appearance to what they were prior*to
said alterations. The said work of alteration was
completed on or about March 1,1929, but the claims
of the material men who supplied materials and
the mechanics who did the work in the making of
said alterations, have not been paid and they are
pressing said Margaretha H. Kutschinski for pay-
ments.

13. The personal estate left by said Gustav M.
Kutschinski deceased, consists of bonds secured by
mortgages on real estate, money in bank, chosesi in
action and household effects and the income there-
from is being paid by the executors of his estate
to the said Margaretha H. Kutschinski.

14. These defendants made demand on the said
Margaretha H. Kutschinski to pay said taxes and
water rents and the interest on said mortgages, and
to take out fire insurance on said lands and repair
the said buildings, and she refused to comply with
said demand.

These defendants therefore pray:

1 That said complainants, Margaretha
Kutschinski, individually and as one of the execu-
tors of the Estate of Gustav M. Kutschinski, de-
ceased, Frederick W. Kutschinski and May L.
Kutschinski, and the defendants, Fred Ltihr, in-
dividually and as one of the executors of the Estate
of Gustav M. Kutschinski, deceased, Emilie Luhr,
and Gustav A. Kutschinski, may answer this coun-
terclaim and each statement herein made.

10
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Answer and Counterclaim :

2. That the said Margaretha H. Kutschinski be
required to account to these defendants for the
waste and depreciation of the said lands caused by
her failure to keep and maintain the buildings
thereon in as good repair as they were when she
took possession thereof, and for the damage caused
to these defendants by the making of said altera-
tions of the garage.

3. That? a receiver be appointed to collect the
rents, issues and profits of all the real estate of
which the said Gustav M. Kutschinski, deceased,
died seized, and the income accruing on the per-
sonal estate of which said Gustav M. Kutschinski,
deceased, died seized, and that the said receiver be
directed by this Court to make the necessary repairs
to said buildings, and to pay the taxes and water
rents assessed against the said lands which have
accrued, and the interest on the mortgages covering
said lands, and to take out proper fire insurance
against loss or damage by fire to the said buildings,
and to pay for Said repairs, taxes, water rents, in-
terest and insurance out of the said rents, issues,
profits and income until such time as the receipts
from said rents, issues, profits and income shall be
sufficient to pay for the said repairs, taxes, water
rents, interest and insurance.

KELSEY & LUDWIG,

Solicitors for and of counsel with the
defendants and counter-claimants,
Henrietta E. Sheffer, Norman Shef-
fer, Alvina A. Neumann, Edward
Neumann, Margaretha L. Grewe,
Ernest Grewe, Jr., and Walter H.
Kutschinski.
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Answer of Defendants Fred Luhr, Individually
and as One of the Executors of the Last
Will and Testament of Gustav M. Kutschin-
ski, Deceased, and Emilie Luhr.

(Filed August 6, 1929.)
IN CHANCERY OF NEW JERSEY.

Between AN 10

MARGARETHA H. KUTSCHINSKI, I

et al., I

Complamants;’A> bn Bill, etc.
and (

Fred Luhr, et al., ]
Defendants. /

These defendants, answering the bill of complaint

filed herein, state as follows: 20

1. They admit paragraphs One, Two and Three.

2. These defendants deny paragraph Four, and
state that the complainants have always recognized
and construed said will as giving Margaretha H.
Kutschinski, the widow of the said late Gustav M.
Kutschinski, a life interest in said premises, and
the remainder to be divided equally between the
children of the said Gustav M. Kutschinski, de-

ceased, as named in said will. 30

3. These defendants admit paragraphs Five, Six,
Seven, Eight, Nine, Ten, Eleven, Twelve and Thir-
teen.

I. These defendants therefore pray that the bill
of complaint filed herein be dismissed.

BAUER & RANKER,

Solicitors of defendants, Fred Luhr,
individually and as one of the ex- 40
ecutors of the last will and testa-
ment of Gustav M. Kutschinski, and

A Emilie Luhr.
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Order.
(Filed March 10, 1930.)
IN CHANCERY OF NEW JERSEY.

Between
Mae ga re tha H. Kut schinski,

et ails,,
Complainants,  74-110.
On Bill, etc.
and
Fred Luhr, et als.,
Defendants.

This matter being opened to the Court by Maurice
A. Silver, substituted solicitor of Frederick W.
Ivutschinski and May L. Kutschinski, and noting
the appended consent of Carey & Lane, solictors of
the complainants ;

It is on this 10th day of March, 1930, Ordered
that Frederick W. Kutschinski and May L. Kutsch-
inski be substituted as parties defendant instead of
parties complainant in the above entitled cause.

And it is further Ordered that the said Frederick
W. Kutschinski and May ‘L. Kutschinski be and
hereby are allowed twenty days in which to file
an answer and replication to the counterclaim.

Respectfully advised,

JNO. J. FALLON,
V. C

We hereby consent to the entry of the within
order.

CAREY & LANE,
Solicitors of the complainants.



IBi
ANSWER
(Filed April 2&, 1930«)

IN CHANCERY ON NEW JERSEY.

Between

-ARGARETHA H. KUTSCHINSKI}
et al-,

Complainants, On Bill, etec.
and ANSWER I
FRED LUHR, et als., 1
Defendants. )
n dJ

The joint answer of Gustav A. Kutschinski, a
lunatic, "by Samuel Kalisch, Jr., his guardian, and the I
said Samuel Kalisch, Jr. to the bill of complaint of
Margaretha H. Kutschinski, Frederick IT Kutschinski
and May L. Kutschinski complainants.

The terms of the provisions of the will of Gustav |
:1. Kutschinski, deceased, are ambigutory and contradict]
ory, and the said Gustav A. Kutschinski, by his
guardian aforesaid, and the said Samuel Kalisch, Jr.,
are unable to determine the proper construction thereof
and just what interests the said defendant Gustav a.
Kutschinski, by his guardian aforesaid, is entitled to
in said estate.

SA1UEL KALISCH, JR.
Guardian of Gustav A.
Kutschinski.
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Answer and Replication to Counterclaim.

(Filed March 25, 1930.)

IN CHANCERY OF NEW JERSEY.

Between AN
Marg are tiia H. Kutschinski, I 10
et al, I
Complainants, 1 OnIilll ete
and (
Fred Luhr, et alsi., 1

Defendants. /

The answer of the defendants Frederick W.

Kutschinski and May L. Kutschinski. 2

These defendants, Frederick W. Kutschinski and
May L. Kutschinski, answering the bill of com-
plaint, say that:

1. They admit the allegations contained in para-
graphs 1, 2 and 3.

2. : They deny the allegations contained in para-
graph 4 of the bill of complaint, and further state
that there is no ambiguity in the Last Will and 4
Testament of Gustav M. Kutschinski, deceased.

3. They admit paragraphs 5, 6, 7, 8, 9, 10, 11,
12 and 13.

These defendants, Frederick W. Kutschinski and
May L. Kutschinski, pray that the bill of complaint
may be dismissed.

The answer of the defendants Frederick W.
Kutschinski and May L: Kutschinksi to the coun- J
terclaim of the defendants Henrietta, E. Shelter,
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Norman Sheffer, Alvina A. Neumann, Edward
Neumann, Margaretha L. Grewe, Ernest Grewe,
Jr., and Walter II. Kutsehinski.

These defendants, Frederick W, Kutsehinski and
May L. Kutsehinski, answering to the counterclaim,
say that:

1. They admit paragraphs 1, 2, 3 and 4.

2. They admit paragraph 5, but deny that the
properties of which Gustav M. Kutsehinski died
seized were fully insured against loss or damage
by fire. And further say that the said properties
were only insured up to the amount of mortgages
placed upon the respective properties, and that the
properties not encumbered by mortgages were not
insured.

,3. They admit the allegation contained in para-
graph 6, but den” that Margaretha H. Kutsehinski,
the widow, took possession of the said premises
merely as a life tenant.

4. They admit allegations in paragraph 7, but
deny that municipal liens for the .year 1927 were
unpaid. They, further state that the failure to pay
the municipal liens. fo,r the years 1928 and 1929
is not due to any dereliction of duty on the part
of-Margaretha H. Kutsehinski, but that the said
failure to pay is due to the fact that Fred Lulir,
co-executor under the Last Will and Testament of
Gustav M. Kutsehinski, deceased, refused and still
refuses to sign or countersign any checks drawn
on the funds of the estate for the purpose of such
payment; that the conduct of the said Fred Luhr
is for the purpose of embarrassing the estate, and

w
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believe that his intention was to lay a foundation
for the application by the defendants for a receiver
or the ouster of the said Margaretha H. Kutschinski
as co-executrix.

5. As to paragraph 8, these defendants admit
that the tire insurance policies have expired, but
have since been renewed and that the properties
are fully covered by insurance against loss by fire.

6. As to paiagraph 9, these defendants deny
that there is or at any time was a mortgage en-
cumbering premises known as 3878 Hudson County
Boulevard, but admit that there are interests due
on mortgages on other properties, which is now
due on said mortgages; that the failure to pay such
interest is due to the failure and refusal of Fred
Luhr to sign or countersign checks drawn for that
purpose, and verily believe that this failure to sign
the checks was part of the purpose of the said
Fred Luhr to embarrass the estate.

7. As to paragraph 10, the defendants deny that
Margaretha H. Kutschinski is a life tenant in the
premises of which Gustav M. Kutschinski died
seized, and 1s therefore not answerable to the de-
fendants Henrietta E. Sheffer, Norman Sheffer,
Alvina A. Neumann, Edward Neumann, Marga-
retha L. Grewe, Ernest Grewe, Jr., and Walter H.
Kutschinski for failure to repair the said premises.
These defendants, however, deny that the said Mar-
garetha H. Kutschinski is guilty of waste or failure
to protect the premises against the elements; that
the income of the estate has been employed to repair
such of the apartments on which repairs were made
necessary by the removal of tenants and the require-
ments of new tenants for the usual alterations; that
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Answer and Replication to Counterclaim.

few vacancies now exist and that present economic
depression and that lack of modern improvements
in some of the properties is the cause of such va-
cancies that do exist.

8. These defendants deny paragraph 11.

9. As to paragraph 12, these defendants admit
that alterations were made on the garage located
on premises known as 3868-3872 Hudson County
Boulevard, but deny that any consent was neces-
sary to be procured from the defendants Henrietta
E. Sheltery Norman Sheffer, Alvina A. Neumann,
Edward Neumann, Margaretha L: Orewe, Ernest
Grewe, Jr., and Walter II. Kutschinski, and further
deny that the material men and mechanics are
pressing for moneys due them.

10. As to paragraph, 13, these defendants admi,t
that, the widow, Margaretha H. Kutschinski, re-
ceives an income from the real property., L

11. As to all of the allegations in the counter-
claim of the defendants Henrietta E. Sheffer, Nor-
man ,Sheffer, Alvina A, Neumann, Edward Neu-
mann, Margaretha L. Grewe, Ernest Grewe, Jr.,
and Walter II. Kutschinski, these defendants say
that the said counterclaim contains no cause of
action, because Margaretha H. Kutschinski was
seized of fee simple of all the properties, of which
her husband, Gustav M. Kutschinski, died seized.

12. The said defendant Fred Luhr, co-executor
under the Last Will and Testament of Gustav M.
Kutschinski, deceased, has no further duties to per-
form as such co-executor. A
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These defendants, Frederick W. Kutschinski and
May L. Kntschinski, pray that:

1. The counterclaim may be dismissed with

3

costs. > m.. ..
I, m. e

2. That it bes decreed ;that\tKe':sadd::'Fr.ed,. |j'1ilir
turn oyer to th4 said Margaretha; H; Kutschinski
all properties,jf*nds and other assets of the Estate
of Gustav ;MvKitisehinski, deceased, which he holds
or over which he has control.

3. That it further be decreed that the said Fred
Luhr has no further interest in the said estate as
co-executor, -Yyy. .kV k 1 -

b

MAURICE X SILVER,
Solicitor for Frederick W. Kutschinski
/ and May L. Kutschinski. ,,/

II

2Q
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Replication and Answer to Counterclaim,
(Filed September 18, 1930.)

IN CHANCERY OF NEW JERSEY.

Between
Margaretha H. Ktjtschinski,
et als.
Complainants,  On Bill, etc.
and 74-110.

Fred Luhk, et als.,
Defendants.

The replication of the complainants, Margaretha H.
Kutsehinski, individually and as one of the
executors of the Estate of Gustav M. Kutschin-
ski, deceased, Frederick W. Kutsehinski and
May L. Kutsehinski, to the answer of the de-
fendants, Henrietta E. Sheffer, Norman Shef-
fer, Alwine Newman (right name Alvina A.
Neumann), Edward Newman (right name Ed-
ward Neumann), Margaretha L. Grew (right
name Margaretha L. Grewe), Ernst Grew,
Jr. (right name Ernest Grewe, Jr.,) and Wal-
ter H. Kutsehinski, and the answer of the com-
plainants to the counterclaim of the said de-
fendants.

Complainants join issue on the answer of the
said defendants and further refer to the original
will for certainty as to its contents.

Answer to Counterclaim.

1. Complainants admit the allegations of para-
graph Qne> but refer to the original will when
produced for certainty as to its contents and terms.
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2. Complainants admit tlie allegations of para-
graph Two, excepting there are no stores in prop-
erty subdivision “B,” also, the properties under
subdivisions “C,” “H” and <7” had been Sold by
the testator on an installment contract. The pur-
chasers could not pay the installments or taxes
on same, and the estate was compelled to take the
property back with the acquiescence and consent of
Mr. Luhr, the other executor.

3. Complainants admit the allegations of para-
graph Three.

4. Complainants admit the allegations of para-
graph Four.

5. Complainants deny the allegations of para-
graph Five. They say that the said buildings at
the time of the death of the said Gustav M. Kutsch-
inski were in a very bad state of repair. They
deny that the said premises were fully rented. They,
deny that the said buildings were fully insured
against loss or damage by fire. They deny that
all taxes and other municipal liens against the said
lands had been paid, and say that at the time of
the death of the said Gustav M. Xutschinski there
were a large number of debts against the said estate.

6. Complainants deny that the said Margaretha
H. Kutschinski took possession of said lands and
premises as life tenant under the said will of Gustav
M. Kutschinski. She says that her possession is
that to which she is entitled under the will and
contends that under the will she is entitled tq full
and complete possession of said lands and premises,
as hereinafter set forth. ,
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Replication and Answer to Counterclaim.

7. Complainants admit that taxes and municipal
liens remain unpaid on said lands, but say that
the reason for this is because there has not been
enough revenue from the property to pay the said
taxes and assessments.

8. Complainants deny the allegations of para-
graph Eight. As a matter of fact, complainant
Margaretha H. Kutschinski has put additional
insurance on said buildings than were on at the
time of the death of said Gustav M. Kutschinski.

9. Complainant Margaretha H. Kutschinski de-
nies the allegations of paragraph Nine, except that
complainant says that it is true that some interest
is due on some of the mortgages, but that this will
be taken care of from the rents as they are paid
in. She denies that any threats of foreclosure on
any of these mortgages have been made. She denies
that the mortgage for $1,800 referred to in para-
graph Nine was recently called in because of default
in payment of the interest accruing thereon. She
says that the said mortgage was an open mortgage
for over twenty years and that the mortgagees
stated that they wanted their money and that she
thereupon caused the said mortgage to be paid.
That in addition she also caused a mortgage for
$3,500, held by the Highland Trust Company, on
the Boulevard property, to be paid, and the said
property is now free and clear. That this property
1s the most valuable property of the whole estate
and is free and clear of all mortgage lien.

10. Complainants deny the allegations of para-

graph Ten. Complainant Margaretha H. Kutsch-
inski says that while she has endeavored to do every-
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thing possible to keep the properties in good repair
and to pay up all accruing liens thereon, that until
this honorable Court may determine as to what
her rights in said property are she cannot tell just
what her interest therein is and her hands have
been tied. That the only source of income that
she has had to take care of this property is from
thé rents from the property and the interest from
the mortgages as hereinafter referred to. She denies
that she has permitted the buildings to be wasted
by neglecting to repair them, and to so deteriorate
that they are being damaged and wasted by the
elements, in wanton disregard of the interest of
anybody. She dénies that the said buildings have
greatly depreciated in value and are considerably
less marketable and tenantable than they were at
the decease of said Gustav M. Kutschinski. She
says that there are vacancies in the buildings, but
not caused by any fault of hers.

11. Complainant Margaretha H. Kutschinski
says that the only rental of the property for the
year July 1st, 1927, to July 1st, 1928, was $11,470.

12. Complainant Margaretha II. Kutschinski
says, with reference to the property known as Kos.
3808 tn 3872 Hudson County Boulevard, that there
was erected on said property two buildings. The
front building had been used as individual garages.
A tenant who had been put into the property by
the said Gustav M. Kutschinski had taken out the
partition walls and the building was in such condi*
tion that it was liable to fall at any moment and
could not be rented or utilized in any way when
the tenant moved out of the property. That the
condition was so dangerous that it was liable to
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fall and cause great damage. That it was necessary
for something to be done with this building or it
would collapse. That thereupon, in order to pro-
tect the property, complainant did cause certain
improvements to be made in the building, at a cost
of approximately $6,000. That the main building
on said land was the rear building, which was about
forty feet wide, with the small building in front
about eighteen feet wide. That the improvements
consisted of taking down the front part of the front
building, which was in such condition that it was
ready to fall down, the beams holding the roof up
were rotted and the roof itself was in such condition
that repairs were out of the question, requiring
practically an entirely new roof. The old building
was strengthened with steel columns, steel girders
and steel lintels; the heating plant, which had never
really been in working condition, had to be taken
down and reconstructed, and the plumbing had to
be reconstructed. In addition, the sidewalk was
cemented and the front and side of the building
stuccoed. The result is that there is now standing
on the property a good, substantial building which
can be used for garage, automobile salesroom and
service station, whereas, before the property had
become vacant and was of no use whatever. The
property has increased in value greatly in excess
of the moneys spent for the repairing. Complain-
ant Margaretha H. Kutschinski further says that
although the said defendants knew that the said
repairs and alterations were being made from the
time that they were started in December, 1928,
that they stood by and permitted the said repairs
to be made and took no action in court or other-
wise to prevent the repairs, except the writing of
a letter by Mr. Bower, attorney for Fred Lubhr,
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one of the executors. That, however, no further
action was taken, and while the repairs were in
progress of being made from December, 1928, to
April, 1929, the said Fred Luhr on numerous occa-
sions went to the property and inspected the repairs
being made and approved of it and stated that as g
long as the value of the property was not being
depreciated lie was perfectly satisfied. Complain-

ant- has contributed some of her personal funds
toward the making of these improvements.

13. In answer to the allegations of paragraph
Thirteen, complainant Margaretha H, Kutschinski
says that she has kept a separate and distinct ac-
count of all moneys received from the estate and
that deposited in this account are all interest oq
moneys received on any mortgages, bonds, etc., as
well as rents received by her from any of the prop-
erty, and that she has used these moneys with dis-
cretion in paying bills of the estate and treated
it as an estate account, except that she has from
time to time drawn moneys from,said account for
her own personal support, all of which will be
shown by the account kept by her of said account.

1. Complainants deny the allegations of para-3g
graph Fourteen.

15. Complainant Margaretha H. Kutschinski,
further answering, says that at the time of the death
of her husband there were no cash moneys and
complainant could not draw any moneys from the
accounts in the bank. She has not received per-
sonally any of the moneys from any bank accounts
from her husband. All moneys which she has re-
ceived in any wise from the estate have been de- 1
posited in the account in the Highland Trust Cbm-
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pany hereinafter referred to. As a matter of fact,
she has kept two separate accounts; one for any
mortgages that have been paid, and the other for
interest and rents from the properties. At the time,
of the death of her husband there were debts owing
by him, as well as taxes for the year 1927, and some
bills for repairs which had been ordered by him,
and complainant within six months after his death
paid these debts out of income from rents from the
property and interest from mortgages, etc. That
these debts were properly chargeable against the
principal of the estate. That they amounted to
13,101.89.

16. Complainant Margaretha H. Kmtschinski,

further answering, says that she had been married
to her husband for over forty years. That at the
time of his death all of the properties were in the
name of her husband, including the house in which
they were living. That she was absolutely depend-
ent upon her husband for support and had no source
of income whatever, except that at the time of his
death she had a mortgage of $1,000 which, in order
to pay some of the bills for the repairs of the
Boulevard property, she sold for $900, and used
this money for that purpose. That all of the chil-
dren are now of full age and able to support them-
selves. That she is seventy-one years of age. That
unless it be determined that either complainant is
the sole owner of the assets of the estate of her
husband under the first clause of the will, or unless
it be determined that she is entitled to use so much
of the estate as may be necessary for her support
during her lifetime, subject only to not being per-
mitted to devise upon her death, that she will be
left absolutely without any means of support. She
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charges that this was not the intent of her husband
at the time that he made his will, and further
charges that ht the time he drew his will himself
in his own handwriting without the aid of legal
advice.

If. Complainant Margaretha H. Kutschinski,
further answering, says that during the twenty six
months since the death of her husband she has only
actually received for herself from the income of the
estate approximately $4,000.

18. Complainants therefore pray that the will of
the said Gustav M. Kutschinsld may be construed
by this Honorable Court and their rights in the
said property may be determined, and that in the
event that a receiver be appointed for said estate,
that an order may be made, pending the determina-
tion of this suit, directing the receiver to pay to
the complainant Margaretha H. Kutschinski a sum
sufficient for her support and maintenance, and that
she may have such other relief as may be proper.

CAREY & LANE,
Solicitors for Complainants.
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Note Joining Issue on Answer.
(Filed September 19, 1930.)

IN-CHANCERY. OF NEW JERSEY.

Between.
10 MARGARETHA H. KUTSCHINSKI,
et als.,
Complainants, (74-110)
On Bill, etc.
and

Fred Luhr, et als.,
Defendants.

These defendants, Henrietta E. Sheffer, Norman
Sheffer, Alvina A. Neumann, Edward Neumann,
Margaretha L. Grewe, Ernest Grewe, Jr., and Wal-
ter H. Kutschinski, join issue on the answer of
the defendants Frederick W. Kutschinski and May
L. Kutschinski to the counterclaim of these de-

fendants.

KELSEY & LUDWIG,
Solicitors for and of counsel with the
defendants Henrietta E. Sheffer,
Norman Sheffer, Alvina A. Neu-
30 mann, Edward Neumann, Marga-
retha L. Grewe, Ernest Grewe, Jr.,
and Walter H. Kutschinski.
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Note Joining Issue on Answer.
(Filed September 19, 1930.)

IN CHANCERY OF NEW JERSEY.

Between
Mar gare tha H. Kutschinski, 10
et als.,
Complainants, (74-110)
and On Bill, etc.

Fred Luhr, et als.,
Defendants.

These defendants, Henrietta E. Shelter, Norman
Shelter, Alvina A. Neumann, Erward Neumann,
Margaretha L. Grewe, Ernest Grewe, Jr., and Wal- 20
ter H. Kutschinski, join issue on the answer of the
complainants, Margaretha H. Kutschinski, indi-
vidually and as one of the executors of the Estate
of Gustav M. Kutschinski, deceased, and Frederick
W. Kutschinski and May L. Kutschinski, to the
counterclaim of these defendants.

KELSEY & LUDWIG,
Solicitors for and of counsel with the
defendants Henrietta E. Sheffer,
Norman Sheffer, Alvina A. Neu-
mann, Edward Neumann, Marga-
retha L. Grewe, Ernest Grewe, Jr.,

and Walter H. Kutschinski.

40
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Testimony.

IN CHANCERY OF NEW JERSEY.

Between
Margar et ha, Kutschinski,
et al.,
10 Complainants, (74-110)

On Bill, &ec.
and

Fred Luhr, et al.,
Defendants.

Transc ript of shorthand notes of test imony
taken on final hearing in above stated cause, Octo-
ber 2, 1930, at Chancery Chambers, Jersey City,

% Wis Honor James F. Fielder, Vice Chan-

Appearan ces

Hon. Robert Carey, as solicitor of record for com-
plainant.

Hon. Charles S. Simpson, representing the widow,
Margaretha Kutsehinski, individually.

g0 Hon. William George, representing Margaretha
Kutsehinski individually and also the defend-
ant Fred Kutsehinski.

Clare nce Kel sey, Esq., for the defendants Henri-
etta Sheffer, Norman Sheffer, Alvina H. Neu-
mann, Edward Neumann, Margaretha L.
Grewe, Ernest Grewe, Jr., and Walter Kuts-
chinski.

Joseph Ranker, Esq., for the defendant Fred
40 Luhr, as executor and individually and his
wife Emilie Luhr.
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Fred Lahr— For Complainants— Direct.

Compl ainants’ Gase.

Mr. Carey: I offer in evidence certified copy of
the will of Gustav Martin Kutschinski.

(Marked Exhibit C-1; same as copy annexed to
bill of complaint.)

The Court: Is it admitted by everybody that
the will was admitted to probate on July 8,1927, as
the bill alleges ?

Mr. Kelsey: Yes, sir.

The Court: And that letters testamentary were
granted to the executors therein named?

Mr. Kelsey: Yes, sir.

Fred Luhr, one of the defendants, sworn as a
witness on the part of the complainants, testifies
as follows:

Direct examination by Mr. Carey.

Q. Where do you reside? A. Summit, New Jer-
sey.

Q You are one of the executors of the will of
Gustav Martin Kutschinski? A. Yes.

Q. You are the son— A. Son-in-law.

Q You married which daughter? A. Emilie.

Q How many children did he leave? A. Seven.

Q What are their names? A, Emilie Luhr,
Henrietta E. Sheffer, Alvina Neumann, Fred Kuts-
chinski, Margaretha Grewe, Walter Kutschinski
and Gustav Kutschinski, who 1s out west.

Q They are all over twenty-one years of age?
A. Yes.

Q. One of them is insane? A. Yes.

Q. Where is the one who is insane? A. In Wis-
consin.
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Fred Luhr—-For Complainants— Direct.

Q. In an asylum? A. Yes.

Q. How long has he been there? A. I think about
two years.

Q. What is he called? A. Gustav.

Q. Mr. Kutschinski left a widow? A. He left a
widow; yes.

Q. Her name is Margaretha Kutschinski? A.
Yes, sir.

Q. Is she here in court? A. Yes.

Q. Ho you remember when Mr. Kutschinski died?
A. Yes, sir.

Q. What was the date? A. June 22, 1927.

Q. Where did he die? A. He died at his home
in Central Avenue, Union City. ,

Q. Hudson County? A. Hudson County.

Q. You are familiar with his estate? A. Yes.

Q. What he left? A. Yes, sir.

Q. What estate did he leave? A. Real estate
principally, some cash in the bank and mortgages.

Q. What was the amount of the personal prop-
erty? A. I haven’t the figures with me this morn-
ing. !

Q. You have a record of it? A. I have; yes.

Q. Here? A. No, sir.

Q. Did you give it to your counsel? A. My
counsel probably has it.

By theée Court. '*, ";

Q. Did you file ijtn inventory? A. An inventory
has been filed.
Q. With the Surrogate? A. Yes, sir.

The Court: Has anyone a copy of the in-
ventory?

Mr. Simpson: I believe I have one. It is
unsigned.
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By Mr. Carey.

Q. I show you a paper and ask you what this 1s?
A. This is an inventory. I do not know whether
it is the true inventory or not. There were some
corrections made on the first one after we made it.

I do not know whether this is the true one or not.

Q Have you ever checked up the inventory as
an executor? A. Yes.

Q. You had charge of this estate, didn’t you?
A. Yes. " oo

Q. Personally? A. Yes, sir, to the best of my
ability, I checked it up.

Q. Have you the personal property in your pos-
session now as executor? A. Money in the bank.

Q. Have you it in your control? A. Not the
real estate—just cash in the bank.

Q. What cash is there in the bank? A. I cannot
say offhand. It mtist be around $6,000 or around
$7,000.

By the Court.

Q. You said something about mortgages? A.
Most of the mortgages are paid up. I believe they
are practically all paid up.

Q Who got the money? A. It was put in the
bank. We paid money out for different things.

Q. When the mortgages were paid off, what was
done with the money? A. It was put to the credit
of the estate of Kutsehinski in the bank, in the
Highland Trust Company.

By Mr. Carey.

Q. Practically all the proceeds of these mort-

gages have been used to pay debts of the estate?
A. Yes.

10
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Fred Luhr—rFor Complainants—D irect.

Q. Do yon know what the debts of the estate
were at the time of his death? A. No; I could not
tell yon that offhand.

Q. Can you tell even in round figures? A. No;
I cannot.

Q. You say that there is $6,000 or thereabouts in
the bank. As a matter of fact, that amount in
bank is only $4,000? A. $4,000 in the estate’s ac-
count. Then there was his personal account. I
think he had about $1,400 in the checking account.
Then there was another account of $5,000, against
which some has been used; I do not know exactly
the amount that has been used against that ac-
count.

Q. Have you collected all the mortgages that
constituted the personal estate? A. All the mort-
gages that have been collected have been deposited
in the Highland Trust Company to the account of
the estate—all the mortgages that I have collected.

Q. Is there any personal estate now left out-
side of the moneys that are deposited in this bank?
A. There is money coming from Manzo of Hacken-
sack.

Q. Who is that? "A. lie had bought a piece of
property. He had bought the property from Mr.
Kutschinski. He had paid a certain amount and
he Was to get his deed, leaving a mortgage, I think,
of $1,000 or $1,200., */

By the Court. A -

Q. In other words, he is buying on contract made
by Ivutschinski in his lifetime? A. Yes. ,

By Mr. Carey.

Q. Outside of the money in the bank and the
proceeds that you say are due on that contract,
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there is no other personal estate, is there? A. Not
to my knowledge; no, sir.

Q. It has all been used to pay the debts? A
Yes.

By the Court.

Q. I understood you to say that there is only
$4,000 in bank? A. $4,000 against this one ac-
count. There are three different accounts.

Q I do not care whether there are forty-five
accounts. I want to know the total amount of
money in bank. A. The total amount of money
must be around $6,000 to $7,000.

Q Who knows definitely? A. I have not got
these figures. 1 did not think these figures would
be called for to-day.

By Mr. Carey.

Q. Outside of the personal property, the estate
consisted of real estate only? A. Real estate; yes,
Sir.

Q Can you give us a list of the real estate? A.
Not offhand. If you have the inventory there, I
can figure from that.

Q; Does this inventory list, which you looked at
a few moments ago, contain' in. the best, form a
statement of all the real estate that constitutes
this estate? A. Since that time there has been two
houses taken over by the estate.

Q Will you enumerate what pieces of real es-
tate are owned by the estate? A. 409 14th Street,
West New York; 512 12th Street, West New York;
280 West Street, Union City; 265 Central Avenue,
Union City; 3868 to 3878 Boulevard, Union City;
525 New York Avenue, Union City; 454 2nd Street,
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Fred Luhr:—For Complainants— Direct.

Hoboken; and there is a property in 11th Street,
Union City; the people could not keep up their pay-
ments and we had to take that over.

Q. As executors you had all that property ap-
praised, didn’t yon? A. We took the assessed
value.

Q. What was the assessed value? A. We took
the assessed value, plus 25 per cent.

Q. What was the assessed value? A. Well, the
totals given here, less the 75 per cent.—that would
be less than 75 per cent.

Q. What was the value you fixed in excess of the
assessed value? A. We took the tax rate, plus 25
per cent.

By the Court.

Q. Have you got the total amount that you fixed
as the value of the property? A. Yes; the total
value is here.

Q. What is it? A. 14th Street is------ *

Q. Have you not got the total of the whole thing?
A. $98,150.

By Mr. Carey.

Q. Are there mortgage liens against the prop-
erty? A. Yes, sir.

Q. What is the amount of the mortgage lien
against this property now? A. At the time of his
death there was $34,492 mortgages against the
property. Since that time, we have paid one of
the mortgages off.

Q. How much? A. I will have to look at my
records, which are home now.

Q. Do you know what the amount of mortgages
now open as liens against the property is? A.
Probably $30,000—about $30,000.
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Fred Luhr— For Complainants—D irect.

Q. Some of these mortgages are in process of
foreclosure? A. Yes.

Q. How many? A. Four or five.

Q. Affecting which property?

The Court: What has that to do with
what the will says?

Mr. Carey: I am trying to show the
status of the estate. 1 want to show that
there has been no income available for .the
use of the widow as bearing on the intent of
the testator to provide a living for the widow.

The Court: 1 cannot see what that has
to do with what his intent was at the time
he executed the will.

Q. Do you know what the rental value of the

property was at the time of the death of Mr. Kuts-
chinski?

The Court: Cross?
Mr. Carey: Yes, sir.

A. About $1,100 a month.

Q. The amount of rental at that time received?
A. Around $1,100 a month.

Q. You collected that, did you? A. No.

Q. Who did? A. Mrs, Kutschinski.

Q. Do you know what the annual tax lien was
against the property at that time, or don’t you
know? A. No; I don’t know.

Q@ Do you know what the average repair bill
at that time was against the property? A. No, sir.

Q. Do you know what the condition of the prop-
erty was at that time? A. No, sir.

Q. You examined it, didn’t you? A. No.

Q. As executor? A. As executor, I was not fa-
miliar; I had nothing to do with the real estate.
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Fred Fuhr—-For Complainants—D irect.

Q. Yon said your wife was a daughter of Mr.
Kutschinski? A. A daughter of Mrs. Kutschinski.

Q. Your wife was not a daughter of Mr. Kuts-
chinski? A. No, sir.

By the Court.

. Q. A daughter of Mrs. Kutschinski by another
marriage? A. Yes.

By Mr. Banker.

Q. When you gave the estimated value of $98,150,
that did not include the two pieces of real estate
acquired since Mr. Kutschinski’s death? A. No,
sir.

Q. Now, the real estate sold on contract, there
1s a memorandum of $1,050. That money was col-
lected by whom? A. Which item is that?

Q. Near the bottom of the page. A. Carmine
Manzo?

Q. Yes. A. T understand it was collected by Mrs.
Kutschinski.

Q You knew nothing about, that until you
heard about it later? A. No, sir.

Q. She never consulted you about it in the least?
A. No, sir.

By Mr. Kelsey.

Q. The inventory shows the testator held mort-
gages at the time of his death on certain real es-
tate, does it not? A. Yes.

Q. Amounting to $25,000? A. About that* I
guess.

Q. Who collected those mortgages since his
death? A. Mrs. Kutschinski and I, except the

Manzo item.



Fred Ln.hr— For Complainants—D irect.

Margaretha Kutschinski—Com plainant—D irect.

Q. Did yon take part in the collection of all the
mortgages that have been paid off? A. Yes, pre-
vious to the Manzo collection.

Q. How much has been paid off on those mort-
gages? A. I think they are practically all paid
now.

Q. What became of that $25,000?

The Court: What has this to do with the
meaning of the will?

Mr. Kelsey: They have gone into it. 1
do not want to let anything stand without
explanation.

* The Court: Judge Carey said he was try-
ing to> prove the amount of his estate and
its condition as to any rentals, I suppose
as throwing some light on the testator’s in-
tention. What mortgages have been paid off
and who collected the mortgages since he
died, cannot have much to do with the testa-
tor’s intention at the time he made the will.
Mr. Kelsey: I won’t press it.

Mar gar eth a Kutschinski, the complainant,
sworn as a witness in her own behalf, testifies as
follows:

Direct examination by Mr. George.

Q. You are the complainant in this suit; you
started these proceedings? A. Yes.

Q. You are the widow of the late Gustav Martin
Kutschinski? A. Yes.

Q. How old are you? A. Seventy-two.

Q. Where do you live now? A. 265 Central
Avenue.



Margaretha Kutsehinshi—Complainant—%irect.

By the Court.

Q. When were you seventy-two? A. Last Janu-
ary 2.

By Mr. George.

@ You live at 265 Central Avenue, Union City?
A. Union City; yes, sir.

Q. When did your husband die? A. In 1927,
the 22nd of June.

Q. Were you living with your husband up to
the time of his death? A. Yes, sir.

Q. How many children were born of the marriage
between you and your husband? A. Seven.

Q. Between you and Mr. Kutschinski? A. Yes;
seven.

Q. You had another child by a former marriage?
A. Yes.

Q. That is, the wife of Mr. Luhr? A. Yes.

Q. Is that right? A. That is right.

Q. Where were you living at the time of your
husband’s death? A. The same place, 265 Central
Avenue, Union City.

Q. Have you any business of any kind? A. No,
except my husband.

Q. I beg your pardon? A. No; nothing else.

Q. What was the source of your income for liv-
ing purposes at the time of your husband’s death?

Mr, Kelsey : 1 object to that as incompe-
tent, irrelevant and immaterial.
The Court: Objection overruled.

A. Like my husband, collecting the rent and
what had to. be paid at the same time.

Q. You are one of the executors of your hus-
band’s will? A. Yes. -A3
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Margaretha Kutschinshi—Complainant—D irect.

Q. You collect the rents from the property at
this time? A. I do, and when it was not paid to
me, why, I sent my son Fred Kutschinski.

Q. The rents were collected either by yon or by
somebody on your behalf? A. Yes.

Q. Were there bills paid out for repairs or taxes
or interest or mortgages?

The Court: What are you trying to
show?

Mr. George: To show that the sum total
of the estate was insufficient to make proper
provision for her maintenance, as bearing
on the testator’s intention.

Mr. Kelsey: I object to the question.

The Court: Objection overruled.

A. For interest all the time. Interest had to be
paid and repairing.

Q, And after the collection of the rent, or such
rent as you have collected from the properties of
this estate, after the payment of the taxes, the in-
terest on mortgages and other proper charges
against the property, did you have any money left
for yourself to live on?

Mr. Kelsey: 1 object to that as incompe-
tent, irrelevant and immaterial.
The Court: I will sustain the objection.

Q. Have you kept a record of the rents collected
by you? A. Yes; I have.
Q. Have you that record here? A. Yes.

By the Court.

Q. Here in court? A. No; I haven’'t got it here.
Q. Where is it? A. My son has it. fie takes it.
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Margaretha Kutschinski—Complainant—-Direct.

By Mr. George.

Q. Where is it—at home? A. Yes.

Q. Have you kept a record of all the moneys
that you paid out? A. Yes.

Q. Will you produce it here, if requested? Well,
would that record which you say you have at home,
show every cent you have collected and every cent
you have paid out in connection with the estate?
A. Yes. We have produced it once already in
court by Judge Fallon.

The Court: There were affidavits filed on
the application for the appointment of a
receiver. That is probably what the witness
is referring to.

Mr. George: WER can have that in about
three-quarters of an hour and I ask leave
to discontinue the examination along this
line in the meanwhile.

Q, How long were you married to Mr. Kutschin-
ski? A. About forty-two years. ¢,

Q. Bid you live with him all during that time?
A. Yes. One time I was away about three-quarters
of a year,

By the Court.

Q."That was on a visit, was 1it? A. i1%o; it was
not, a visit. It was some trouble in the family and
we made up again.

Q, When was it that you were separated? A.
That was about twelve years ago.

Mr. Kelsey: That is a matter in which
we represented Mr. Kutschinski. That was
- a suit for maintenance.
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M. Kutschinski—Complainant—D irect— Cross.

Q. At the time of your husband’s death, were all
of his children being supported by him, or any of
them? A. Well, they were all married, except one.

Q. The question is: Were any of his children
being supported by him at the time of his death?
A. No; there was one child that was home yes, that
1s home now.

By Mr. George.

Q. Which one is that? A. Walter Kutschinski.

Q. How old is he? A. He will be twenty-seven;
he is twenty-six.

Q. Is he married? A. No.

Q Was Walter working at that time? A. No;
not working.

Q. Hid he pay board? A. No.

By the Court.

Q. How long had this son been living with your
husband at the time of your husband’s death? A.
He lived there all the time; he was never away
from home.

Q. How long had he been out of work? A. He
don’t work much any way.

Q He didn’t.do much work any time, is that it?
A. He had once a job. My husband paid for it.
He neglected it—civil service.

Cross-examination by Mr. Kelsey.

Q. You have sufficient from these rents and in-
come from this property to enable you to live?

Mr. George: I object to that as incompe-
tent, irrelevant and immaterial.

The Court: Objection sustained as to the
form of the question.
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Margaretha Kutschinshi— Complainant—Cross.

Q. How have yon been supporting yourself since
your husband’s death? A. Well, from the rent. I
have to live from the rent.

Q. What do you do with these rents? 1 mean,
outside of paying the expenses of your living. A.
Well, I had so much expense to pay that there is
nothing left—not even enough.

Q. You deposited some of these rents in banks
in New York, did you not? A. No. Who told you
that?

Q. What? A. No.

Q. Did somebody deposit them there for you?
A. No.

Q. How much of these rents have you given or
turned over to your son Frederick?

Mr. Simpson: 1 object to that. That is
irrelevant to the question here.
The Court: Objection overruled.

A. Nothing has been turned over to my son
Frederick, except what his fees were when he did
work for me, except the work he did.

Q. The m,oney that you have given or paid to
Fred, or allowed him to retain, was in payment to
him for his work? A. Yes. He has got paid for
his work, certainly.

Q. He has been charging you $500 a month for
his work? A. No.

Q. How much was it? A. It was $75 a week.

By the Court.

Q. How long has he been doing that? A. Since
he has been attending to everything for me.
Q. Since when? A. Since he tended the books

for me.
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Margaretha Kutsehinslci—Complainant— Gross.

Q, When was that? 1 do not know when he
commenced to attend the books for you. A. He
has all the books-------

Q. Don’t you know how long you have been pay-
ing him $75 a week? Was it right after your hus-
band’s death? A. Well, part of the time, yes.

Q, What does he do? A. He attends to every-
thing. He paints. When something has to be
fixed, he attends to the property and attends to
the workingmen.

Q. He looks after repairs? A. And does repairs
what he can himself and what is paid for and the
workingmen and taking care of the books.

By Mr. Kelsey.

& He has his own business, has he not? He
has this gasoline service station up on the Boule-
vard, has he not? A. No; he has not.

Q. What? A. He has not.

Q, Has he not been there all the time running
that business? A. He is working there.

Q. For whom? A. Mr. Browner.

Q. What salary does he receive up there? A. I
don’t know if he does receive much salary or not.
First it didn’t do so good.

Q. Is it not a fact, that out of about $35,000
rents that have been collected—I mean, the gross
rents that have been collected from the real estate
of your late husband since his death, your son Fred
Kutschinski has had over $25,000 and retained it
and used it for himself?

Mr. Simpson: 1 object to that question
upon the ground that it is incompetent,
irrelevant and immaterial.

The Court: Objection overruled.

A. No, sir. Without the rents there was— —
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Margaretha Kutschinski—Complainant—Cross.

By the Court.

Q, The question that is asked you 1s: Is it not
a fact, that out of $35,000 rents that have been
collected since your husband’s death, your son
Frederick has received and retained $25,000? A.
There was not that rent collected. Rents went
down. I had to let the rents go down to keep the
tenants.

Q. Do you mean to say that you have not col-
lected $35,000 in rents since your husband’s death?
A. We had to leave the rents down. We did not
get it.

Q. Won'’t you tell me the answer to that ques-
tion? Have you collected $35,000 in rents since
your husband’s death? A. Well, I cannot say that
now. We have it all in figures. We have it all
down in a book.

Q. From memory, you don’t know—is that it?
A. I don’t know.

Q. Is it a fact, that your son has received and
retained $25,000? A. Not so much as that—not
during that time. He helped me out during that
time— —

Q. What do you say he has received and re-
tained? A. First off, he had nothing and then when
he helped me, then he got paid for it.

Q. That is, $75 a week that you talk about? Has
he received anything more than that? A. No; not
from me.

Q. Did you have any property of your own at
your husband’s death? A. No.

Q. You did not own anything at all? A. I had
mortgages where I got the interest.

Q. You had a mortgage? A. There are two mort-
gages standing out yet where we get the interest.
I collect that.
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Margaretha Kutschinshi— Com plainant— Gross.

Q. If you will please answer my question, we
will get along quicker, I want to know what prop-
erty you owned at the time of your husband’s
death. A. Well, nothing special alone for myself;
it was me and my husband.

Q. Did you have any mortgages of your own?
A. Yes. , I got one mortgage of my own.

Q. Did you own that mortgage in 1925? A. 1926,
I believe.

Q. Your husband’s will is dated in July, 19257
A. Yes* .

Q. What property did you own then? , A. When
he died I owned $1,000 on a lot------

Q. I did not ask you when he died. I asked you
what you owned when he made the will in July,
1925. A. It was in 1925—yes, it was before 1925;
I think it was I had a mortgage.

Q. How much? A. $1,000.

Q. Did you own any real estate then? A. No.
That is all—nothing else.

By Mr. Kelsey.

Q Out of these rents that you collected, you
have not paid any of the taxes on the real estate
since your husband’s death? A. No; there was
nothing left for it.

Q. Yen have not paid any water rents? A.
First off I did, but not the last one, it did not come
in for me. .

Q. You have not paid any interest on the mort-
gages? A. I have to pay always the interest, ex-
cept since—since July.

Q. You paid the interest down until last July?
A. Not this July, the July before, that property in
West New York.
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Margaretha Kutschim hi—Com plainant—Gross.

Q A year ago? A. Yes.

Q. And there are now five pieces of property
under foreclosure, are there not? A. There are
three mortgages—I had to pay $180 on property
in West New York.

Q. You did not spend any money— A. Yes;
I did. I had to make the floors; I had to make
repairs..

Q. You spent money for repairs? A. Yes* and.
everything else that had to be paid.

Q. How much have you paid out of your rents
for repairs to this property? A. I have it on the
books.

Q. Approximately how much have you paid?
Have you paid $2,000 for repairs since your hus-
band died? A. I have not got the books here; I
cannot say it. ;

By the Court.

Q. You do not know whether it is $2,000 or less
or more? A. It is more I paid.
Q. More than $2,000 for repairs? A. Yes.

By Mr. Kelsey.
Q- You paid your son Frederick $75 a week?

The Court: Yes; that has been testified
to.

Q. And out of these rents, how much have you
had for yourself, for your own use? A. Just what
1 need.

Q. How much is that? A. I do not take the
exact amount out—just what I needed.

Q. About how much have you had? A. (No
answer.)
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Margar.etha Kutschinsdci— Com plainant—Cross.

Q. Have you been able to save any money? A.
No.

Q. Have yon any money in bank? A. I could
not save any money from that.

Where has it all gone to; who got that money?
A. It 1s all there; it is all counted up.

Q. How much has your son Frederick got out of
1it? A. It is all in the books. It was written be-
fore in the court.

Q. Do your books show how much your son Fred
got? A. The books show it. He read it all off in
Judge Fallon’s court. You ought to know. You
all heard it.

Q. This place where the gasoline station is
located on the Boulevard, that real estate belonged
to your husband’s estate, did it not? A. Yes.

Q. And this company that your son Fred owns
there and runs there, this corporation runs that
plaee?

Mr. George: That is objected to as hav-
ing no relevancy here.
The Court: Objection sustained.

Q. After your husband’s death, yon and your
son had alterations made in that property, did you
not? A. Yes....." v '

Qv So gasoline could be sold there? A. To make
use of it because it was empty.

Q. And that alteration and change there cost
about $7,000, did it not? A. We had a lot to fix.
We put a new front in. We had to do something.

Q. It cost about $7,000?7 A. The beams were
rotten and everything had to be done.

Q. You had an entire new brick front there?
A. We had to do that. ' '
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Margaretha Kutschinski—Com plainant—Gross.

Q, It cost about $7,000, did it? A. The amount
is all down in the book.

Q. But it cost about $7,000, whether it is in the
book or not? A. I cannot answer, because it is all
down in the book. I cannot keep everything in my
head.

By the Court.

Q. Mr. Kelsey is asking you if it is your recollec-
tion and you must give him an answer to his ques-
tion. If you don’t know how much it cost tell him
so, but it is no answer to say that it is in the book.
A. I mean, I have it all down in a book.

Q. Can you tell him whether it cost $7,000? A.
I say, I don’t know.

By Mr. Kelsey.

Q. Tell me this: Is it not a fact, that unpaid
claims for that alteration amount to more than
$7,000; is that a fact? A. I don’t know.

Q. Have you not been sued for those unpaid
claims for that alteration? A. Yes; they brought
the bill in; they were to get paid------

Q. How much was that? A. I put my own
money into the property—my own money person-
ally what I had—I paid that.

Q. How much? A. $1,000, and from the rents
what belongs to me, to collect for myself, for the
widow, I put all of that into the property.

Q. Whom did you pay that money to? A. I
should not pay it to anybody-—the people” some
of those who did the work.

Q. Did you not turn that money over to Fled,
that money that you put in there? A. I did not
turn nothing.
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Margaretha Kutsehinski—Complainant-—Cross.

u Q Is it not a fact, that Fred got out of the
rents and from you $7,000, with which to pay for
these alterations, and he has not paid a penny of
it—isn’t that a fact? A. He paid everything what
I had to pay.

By the Court. N

Q. Please answer Mr. Kelsey’s question. It is in
two parts. First, did you give your son Fred
$7,000 with which to pay for these repairs? A.
I did not give it to him, but when I had the money
there from collecting, I paid what I could.

Q. You did not give the money to Fred to pay
for you. Did you give the money to Fred to pay
for you for these repairs? ,A. Yes; part of it.

Q. Did you give him as much as $7,000? A. I
don’t know; I could not say.

Q. This money that you gave him to pay for the
repairs, has he used, it to pay for the repairs? A.
He has, yes. So far as the money was there, lie
paid. If it did not reach, it was not paid. Some
could not be paid. We had no money.

By Mr. Kelsey.

Q. Fred received advances in his father’s life-
time of nearly $40,000?

Mr. Simpson: Objected to.
The Court: Objection sustained.

By Mr. Ranker.

Q, I show you a yellow paper, and ask you if
this sheet is in the handwriting of Fred, with the
exception of these two last lines? A. I ain’t got
my glasses.

Q. Can you read these figures at all? A. No.
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Margaretha Kutschinski—Complainant—Cross.

Q. Do they look like Fred’s handwriting? A.
I don’t know. I cannot say, because I have not
got my glasses.

By the Court.

Q. Where are your glasses? A. Home.

Q. Your books, eyeglasses and everything else
are home? A. I cannot see to read and write with-
out glasses.

By Mr. Ranker.

Q. You know whether or not you have received
$34,636.50 rent up to May 1, 1930, that is, begin-
ning July 1, 1927, and ending May 1—that is, in-
cluding only the rent for April, 1930—would you
say you received that much money? A. I don’t
know. I cannot say without the books.

Q. You relied entirely upon your son Fred, did
you not, in these transactions?

The Court: We are talking about the con-
struction of the will and not the question
of accounting.

Mr, Ranker: They have gone into this
apparently to show that she relied on her
son Fred and put confidence in him.

The Court: That is not the purpose at
all, but to show that the rents were not suffi-
cient for her support.
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Fred Kutschinski— For Complainants—Direct,

Fred Kutschinski, one of the defendants, sworn
as a witness on the part of the complainant, testi-
fies as follows:

Direct examination by Mr, George.

Q. Yon are a son of the late Gustav Kutsclrin-
ski? A. I am.

@ At the time of your father’s death were you
living at home? A. No, sir; I wyas living in my
own home.

Q. How many of your brothers and sisters were
living at home at the time of your father’s death?
A. My youngest brother, Walter, was living home
at the time of my father’s death.

Q. Was he married at that time? A. Not that I
know of.

Q. Was lie paying board? A. No, sir; he re-
fused to pay board.

Q. Was he working? A. He very seldom worked,;
he was not working at that time. k; ,;

Q. After your father’s death and after your
mother commenced collecting rents of the property
of the estate, did you have anything to do with the
collection of rents? A. I did.

Q. At whose instance? A- At the instance of
my mother and the suggestion of her counsel.

Q. And then you did collect the rents? A. Yes.;

Q. Hid you dp anything else besides collect the
rent? A. I took care of the books of the business
of my mother in connection with the estate; I made
various ,repairs, such as carpenter work, mason
work, plaster work, electric work, painting, and I
supervised the work .that I couldn’t do myself.

Q. What compensation, if any, did you receive
for the work that you did? A. $75 a week. .
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Fred Kutschinski— For Complainants—D irect.

Q. Did you ever receive anything more than $75
a week? A. Once in a while I did, when I took
various other contracts.

Q. What do you mean by that? A. If I couldn’t
get a contractor to do the work cheap enough, I
would take the job myself and take $75 a week
and get extra compensation for the extra, work
and I would get the materials.

Q. You heard the question Mr. Kelsey asked your
mother concerning the collection of about $35,000
in rent and that you had received from that rent
$25,000. Did you ever receive anything more than
$75 a week other than the compensation you re-
ceived for extra work? A. I did not.

Q. Did you receive $25,000 out of the estate? A.
I did not.

Q. Where does your mother live? A. My mother
lives at 265 Central Avenue, Union City.

Q. Do you see her frequently? A. I see her
almost every day.

Q. You keep the books showing the collection of
rents and the payment of expenses? A. Yes.

Q. Can you tell the Court what is the present
balance remaining from the collection of all of the
rents after the payment of all of the fixed and
necessary charges for the maintenance of the prop-
erty?

Mr. Ranker: 1 object. I think we ought
to have the books. We are interested in
those books.

Mr. George: The question is: Can yob

T tell?
The Court: Objection overruled.

A. T can.
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Fred Kutscliinski— For Complainants—Direct.

J Q. Is there any balance? A. There is no bal-
ance. There is a shortage—not sufficient money to
pay the debts.

Q. Is there sufficient money to provide for your
mother’s maintenance now? A. There is not. I
have been supporting her myself, ever since the
receiver has been on the job.

Q. In connection with the expenditure of about
$7,000 for the improvement of the premises in
which yon now work, the gas service station” yonr
mother testified that she put some of her own money
in that improvement. Is that a fact? A. It is a
fact.

Q. About how much? A. She put a $1,000 mort-
gage in and the money she had saved from her
living expenses from the preceding three years.
She also put that in, and many times she did with-
out foodstuff in the house in order to pay various
bills that came due.

Q. Did your mother have any money of her own
at the time of your father’s death? A? Probably
not more than a hundred dollars. She didn’t have
a hundred dollars in her check book.

By the Court.

Q. How about that thousand dollar mortgaéei?
A. That thousand dollar mortgage she sold at a
discount of 10 per cent.

By Mr. Ceorge.

Q. Whose mortgage was it? A. Her own mort-
gage.

Q. At the time of your father’s death? A. Yes.

Q. She owned that mortgage? A. Yes; she
owned it outright.

1Q
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Fred Kutschinski-—For Complainants— Direct.

Q. That was sold and she received the proceeds?
A, Yes. m

Q. Did she put that thousand dollars into this
improvement?. A. She did.

Q. Has she any money now? A. She hasn’t got
a cent now.

Q. By the way, some of the mortgages owned by
the estate have been paid.off, have they? A. Yes.

Q. What happened to the money? A. Why, those
mortgages have been used to pay off the other exist-
ing mortgages on the estate—used to pay off the
indebtedness on another estate in which our es-
tate was interested, namely, the Prosser Estate,
and various other details of the estate. ,

Q. You saw your father’s will, the original will
which was probated? A. Yes.

Q. Were you present at the time of the probate?
A. T went down to court with my mother.

Q. Were you present—yes or no? A. Yes.

Q. In whose handwriting was the will written?
A. My father’s. /

Q. Was it all written but? A. I believe part
was printed and part was written, to the best of
my recollection.

By the Court. - 1?1‘,

Q.;You mean, the Will was written on a printed
form?' A. I think it was, if I am not mistaken.

The Court: Of course, you can produce
the original will.
By Mr. George.

Q. The whole handwriting was that of your
father; is that right? A. Yes.



Fred Kutschinshi— For Complainants— Direct.

Q. Prior to your father’s death, what were you
doing? A. I was working for Sears, Roebuck &
Company, New York City.

Q. Did you ever do any work for your father in
his lifetime? A. I did.

Q. On salary? A. Yes; part salary and part
commission.

Q. At the time of your father’s death, what was
the physical condition of the properties of the es-
tate? A. They were not in such very good con-
dition.

Q. You mean by that, that they required re-
pairs? A. They needed tremendous repairs.

Q. And what was the condition of the property
with respect to liens, at the time of your father’s
death? A. The taxes were not all paid, and the
interest on mortgages was not paid either, and re-
pairs had not been paid, and there were notes in
the bank.

Q. Can you tell how much was due the bank on
notes? A. There were two notes—one of $500 and
one of $300 at the Highland Trust Company.

Q. Is that all? A. Yes.

, Q Can you tell how much takes were .due at
the time of his death, in dollars*—about how much
there was due? A, N70; not without f,efgﬁing to—
1 Q Can you tell how much was due fqr;interest
on mortgages? A. Well, I couldn’t tell exactly
without------

Q. Can you tell about what the value of the re-
pairs was, at the time of the death of your father,
that were necessary? A. I can recollect at this
time that my mother and my brother and Mr.
Luhr, the executor, they paid up the indebtedness
due on the estate at the time of my father’s death,
about $3,000, and my mother paid that out of the
rent she collected.

jo
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Fred Kutschinski—For Gomplainants-- Direct.

Q, That .was for repairs that were made before
your father’s death? A. Yes; repairs and interest
on mortgages and other expenses.

Q. About $3,000? A. About $3,000.

Q. Can you tell about what the approximate
total rent collections were since the time of your
father’s death? A. Around $35,000.

Q. Can you tell what the approximate expenses
for the maintenance of the property have been, in-
cluding taxes, water rents, interest on mortgages,
insurance, repairs, as well as your charge of $75
a week? A. The expenses have been more than the
income. )

Q; The expenses have been more than the in-
come? A. Yes; there has never been sufficient in-
come to pay all the expenses,

Q. Why were repairs or alterations made at the
gasoline station? A. That had formerly been a
tumbledown shop and salesroom. It was rented
out under a lease and the tenants didn’t pay the
rental of $900 for three months and were dispos-
sessed for non-payment of rent, and the property
had been vacant for a number of months, and
mother, after a while, with her suggestion, with
my assistance, that the property be utilized if pos-
sible, to produce more income so that she could
live bii; and her counsel advised her that she could
make alterations and repairs, and the only rental
she would be required to pay under the law, under
that advice and interpretation, were the taxes and
insurance premiums, and mother had these altera-
tions made, with the opinion of her counsel or his
advice that it could be done.
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Fred KutschinsM — For Complainants— Cross;

Cross-examination by Mr. Ranker.

Q. This $75 a week which your mother paid you,
was for your executive ability? A. It was not;
no, sir.

Q. What were you to do for that $75 a week? A.
It was for managing the estate for my mother, for
taking care of the collection of rents which she
did not collect, for doing carpenter work, painting
work, mason work, plastering, painting roofs and
taking: care of the books, and such other assist-
ance as mother required in connection with the
management of the estate.

Q. Besides that, you ran .the gasoline service
station? A. I did not. The service station was a
matter that came up after that.

Q. When did that come up? A. About a year
and a half ago.

Q When did you start to alter the garage prem-
ises?. A. About a year and a half ago.

Q. What month of the-year? A. I think the
permit was granted December, 1928.

Q. Was it not December, 1927? A. I don’t recol-
lect. I think it was December, 1928.

Q. Was the former tenant put out of the prop-
erty right after your father’s death? A. The
former tenant was dispossessed. It is a matter of
District Court record. I don’t know the month it
was in. You can look up the records.

Q, Have you the lease which your mother gave
you for this property after it was completed? A.
I have not.

Q. Did you do any painting work, plastering
work or mason work yourself, which was included
in your $75 a week salary? A. I did.

ip
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Fred Kutschim ki— For Complainants-~-Cross,

Q. What would you consider unusual work that
would entitle you to further money? A. Why, all
work outside of ordinary repairs, such as work an
ordinary contractor would have to do.

Q. Name one instance? A. Repairing roof,

Q. At what address? A, 11th Street.

Q. What did you do there? A. I had my brother
assist me.

Q. What did you do there? A. I laid practically
the entire roof.

Q. How. much did you charge your mother for
that?. A. $200.: .:

Q. You got $200? A. Yes. ‘WA,

Q. Personally? A. Yes. -

Q. How much did your brother get? A. He got
part of that. He got $25 a week, because he was
only a helper,

Q. And what was the contractor’s price? A.
The last contract I had was $250.

Q. And you did the same work for $200? A.

By the Court.
Q. And furnished the material too? A.-Yes, sir.

The Court: May 1 convey this thought,
that if Mrs. Kutschinski is a life tenant en-
titled to receive the rents under the terms of
the will, she was bound to attend to all the
repairs herself at her own expense; she was
bound to pay the taxes; she was bound to
pay the water charges against the property,
interest on mortgages.; she was bound to
keep her own books, because they were the
books of her own expenses; and if she chose
to pay $75 a week to this young man, it was
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Fred Kutsehinski— For Oomplainants-r-Cross.

her own business and out of her own rents,
and if she paid $3,500 a year to this young
man for doing her work for her, that won’t
excuse her for not haying enough rent to
live on.

10
Q. I show you a yellow sheet of paper, and ask

you if that is in your handwriting? A. It is.

Q. And what does that represent? A. I don’t
know what it represents. It does not state.

Q. Didn’t you write those figures on this yellow
sheet of paper? A. I did.

Q. What do the figures “1191” indicate under
July, 19277 A. I don’t know what it represents.

Mr. George: 1 object to that as imma-
terial, incompetent and irrelevant. 20
The Court: Objection, sustained.

Q. Did you not give this yellow sheet to Mr.
Luhr? A. I don’t know whether I did or not.

Mr. George: I object.
The Court: Objection overruled.

Q. You don’t remember? A. I don’t remember.

30
By the Court.

Q. That paper is in your handwriting? A. Yes,
sir; it 1s.

Q. Why did you put those figures and words on
that paper? A. It may have been part of my memo-
randum. It may have been taken by Mr. Luhr, out
of iny records.

Q. I did not ask you that. I asked you why you
wrote these figures and words on that sheet? A.

I don’t know. It may have been part of my memo* 40
I'andum work in checking up my records, and so on.
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Fred Kutschinski—FoiBComplainants— Cross.

Q. Does this paper indicate the amount of rents
received and the expenses incurred for the years
and months mentioned in this paper? A. It looks
like as if it was a memorandum of rent collected
for various months.

By Mr. Ranker.

Q. Didn’t you give that sheet of paper to Mr.
Luhr when he asked you for the rents? A. No, sir.

Q. Didn’t you testify before Vice Chancellor
Fallon that that is a list of rent which you col-
lected, and give it to Mr. Luhr? A. No, sir; I
did not.

Q. Do yon know whether these figures repre-
sent the rents collected by you or your mother and
taken by you from your books? A. Taken from
books, various records, but I don’t know whether
it 1s exact or not.

Q. What books? A. Rent books.

Q. You took it from the rent books? A. I took
it from the rent books; yes, sir.

Q. When? A, I don’t know. when.

Q. Did you give this to Mr. Luhr? A. No, I
did not.

Q. To whom did you give this paper? A. I did
not give it to anybody: It looks like one of the
papers that was stolen from the record.

Q, What did you make this memorandum for?
A. I made all kinds of memorandums. I made all
kinds of memorandums to assist me in my Work.

Q. You have no recollection why you made this
memorandum? A. To assist me in my work, no
doubt.

Q. Did you make it oat at anybody’s request?
A. No, sir. ¢



Fred Kuischinski— For Complainants— Cross.

Q. You are sure of that? A. Absolutely.

Q. Do you know what the rents of the property
are? A. No, sir, I do not.

Q. Do you know how much you have collected?
A. Not without looking at the records.

By. the Court.

Q. Did you bring the records with you? A. No,
sir, I didn’t do that, but I understood that---- —

The Court: The answer is: “No, I did
not.”

By Mr. Ranker.

Q. Has your mother given you any money lately?
A. Mother has not given me any money lately.

Q. Has your mother collected the money op the
Manzo mortgage? A. Yes, she has.

Q. Did she turn that money over to somebody
to hold for her? A. She turned it over to hold for
her; yes.

Q. Where is it now? A. In my possession.

Q. Then you are holding that money for her?
A. She has turned that money over in my posses-
sion and I have paid various bills for her.

Q. You. now have that money on deposit— A.
Not right now.

Q. In what bank did you put it? A. In the
Weehawken Trust & Title Company.

Q. In what name? A. In the name of the Rain-
bow Service Station.

Q. What bills did you pay? A. I could not say
offhand.

Q Did you pay Rainbow Service Station bills?
A. No, sir.



Fred Kutschinski— For Complainants— Gross.

Q. What bills did you pay? A. I paid estate
bills out of the money.

Q. What estate bills? A. I could not say off-
hand, without referring to thé list,

Q. When did you receive the money? A. When
the mortgage was paid off.

Q. When? A. I cannot tell you what month it
was. I V.ijjfepif:

Q. Was it not May 30, of this year? A. I do
not recollect.

Q. Did you expend the money? A. I believe the
money has been expended by me.

By the Court.

Q. Do you mean to tell me you cannot remem-
ber as far back as May of this year? A. It was
about' the summertime of this year; I cannot say
exactly wliat month.

By Mr. Ranker.

Q. What business were you in at the time of
your father’s death? A. I was working for Sears &
Roebuck.

Q. Selling pots and pans? A. No, sir; I was
not selling pots and pans.

Q. Were you not selling pots and pans? A. No,
sir, I was not, 2.1

Q; What was the nature of the suit against your
father by some pot and pan concern, which is pend-
ing in New York State?

K - ;18 ;Mt. George :|sOhjected to. A
The Court: Objection sustained. 1 '
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Fred Kutschinski— For Complainants— Cross.

By Mr. Kelsey.

Q. Where was this Manzo mortgage money paid
—at whose office? A. At the office of Charles Simp-
son in Hackensack.

Q. Was Mr. Luhr, the other executor, present
when that money was paid? A. No, sir; he was
not.

Q. Do yon know what right your mother had to
receive this money without Mr. Luhr also taking
part in that transaction?

Mr. George: Objected to.
The Court: Objection sustained.

Q. That was about three weeks ago, was it not?
A. No, sir; it was ionger than three weeks ago,

Q And then your mother executed a deed to
Manzo for that property? A. She executed an
executor’s deed.

Q And you took that money. How much was
it? A. I did not take any money.

Q@ Your mother turned that money over to you
to put in this account in the Rainbow Service Sta-
tion? A. That is what she did, but I did not
take it. ' v V' V-

Q How much money was it? A. $1,000.

Q. Do you know what other mortgages were
paid off in that way, the money, or proceeds of
which you deposited? A. In what way?

Q. Paid off that way, by your mother accepting
the money without Mr. Luhr.

The Court: Do not let us go into this
matter. The only purpose, as I have ex-
plained before, was to find out what estate
was left at the time Of Mr. Kutsehinski’s
death.

20
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Fred Kutsohinski— For Complainants-r-Gross.

Q. Do you mean to say, that you personally have
made all of these repairs on this property after
your father died? A. I did not say that.

Q. As a matter of fact, you hired mechanics and
bought materials for whatever work was done?
A. I hired mechanics for what work I could not do.

Q, You did not do very much? A. I did con-
siderably more than what I was paid for.

. Q. Taxes for 1928, 1929 and one-half of 1930,
are all unpaid on these various pieces of real es-
tate, are they not? A. No, sir; they are not.

Q, On what pieces of property, if any, were the
1928 taxes paid? A. I cannot say without refer-
ring to the records. I think you have a tax search
there to show it, have you not?

Q. Please don’t ask me questions. I have tax
searches, and they show 1928 taxes were unpaid.
A. Mr, Luhr paid some of the taxes with mother.

Q. You say you don’t know how much the gross
rents are?

The Court: He said around $35,000 since
his father died*. N\

Q. Didn’t you produce books and testify before
Vice Chancellor Fallon that they amounted to
$1,100 a month? A. I do not recall the testimony.
The testimony i1s a matter of record.

Q. So you have been receiving up to the present
time, $75 a week? A. I have not.

Q. When did you stop receiving $75.a week? A.
About the 17th of June, when the receiver was
appointed.

Q. Now, you say, you received extra compensa-
tion from your mother, above the $75 a week. How
much did you receive approximately, from your
mother for this extra compensation above the $75
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a week? A. I can’t say without referring to the
records.

Q. Approximately, how much? A. I cannot say
offhand.

Q Was it $5,000 all told? A. I cannot say off-
hand.

Q. Can you give us any idea at all? A. I can-
not, without referring to the records.

Q. Why did you say, in answer to Mr. George’s
question, that these rents were approximately $25,-
000, if you say now you do not know what they
are? A. I did not say that.

The Court: $35,000.

Q. Why did you so testify? A. Because it has
been the previous testimony. I know it has been
about that.

Q. How much has been collected by the execu-
tors, or by either one of the executors, in payment
of mortgages that your father held at the time of
his death, that he held on other real estate? A.
How much mortgages the executors collected since
my father’s death?

Q Yes. .A. I cannot give you the amount, but
I know offhand some of it.

Q. They have all been paid? A. No; they have
not all been paid.

Q What is the amount that has been paid, ap-
proximately—about $20,000? A. No, sir; I would
not say that.

Q Not as much as that? A. I would not say
that, .
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Fred Kutschinski— For Complainants—Cross.

By the Court.

Q. I understood your mother to testify that at
the time of your father’s death, she was living with
him in one of these pieces of property that he
owned? A. Yes.

Q. She continued to occupy that house or an-
other piece of property Owned by the estate? A.
Yes; she still lives in 1it.

Q. She does now? A. Yes.

Q, She pays no rent? A. No, sir—a five-room
floor in a two-family house, worth about $35 or
$40 a month.

By Mr. Kelsey.

Q. You say, that out of the money that was col-
lected from these mortgages, that the debts of the
estate were paid? A. Yes, sir; and also the Pros-
ser estate.

Q. ‘How much of the money that was collected
was paid for debts of the estate? A. There was
$1,000 paid off to the Highland Trust Company on
the renewal of mortgage on 280 West Street, it
had been $8,000 reduced to $7,000.

Q. That was in reduction of the principal? A.
No; there was a judgment decree which the High-
land Trust Company purchased from the Meyer
people. That was one of them.

Q. You kept the books for your mother, the
executor’s account, did you? A. I kept the records
for my mother.

Q. The executor’s account? A. No.

Q Mr. Luhr didn’t have anything to do With
this sheet? A. Not with mother’s personal record.

Q. You included money that was received by
her as executor? A. Ye”.



Fred Kutschinski-—For Complainants— Cross.

Charles Schnablé-~-For Complainants—Direct.

Q Who handled all of this money—who put it
in the bank for her? A. She did. She handled a
great deal of it herself. When she told me to de-
posit it, I deposited it.

Q. How much money did you deposit since your
father’s death in banks in New York for your
mother? A. None whatsoever.

Q. In banks in New Jersey? A. Yes, sir.

Q. What banks did you deposit money in for her
since your father’s death? , A. Highland Trust
Company, National Bank of North Hudson.

By the Court.

Q. Those are the only ones? A. Yes.

By Mr. Ranker.

Q. What is the amount of judgment against you,
if there are any?

Mr. George: Objected to. -
The CourtObjection sustained.

Charl es Sciinable, sworn as a witness on the
part of the complainant, testifies as follows:

Direct examination by Mr. Carey.

Q. You are connected with the Hudson County
Surrogate’s office?, A. Yes.

Q. You are here in response to a subpoena to
the Surrogate to produce certain records in the mat-
ter of the estate of Kutschinski? A. Yes.

Q. Have you the records here? A. Yes.

10
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Charles- Sohnuble— For Complainants—Direct.

Q- Have you here the application for the probate
of his will? A. Yes.

Q, Will you produce it? A. (Witness does as
requested.)

Q. What you now produce is the application for
probate? A. Probate and letters.

Q. Is. that the original petition? A. It is,

Q. As the result of the presentation of that peti-
tion, do the records show what was done with the
will? Was it probated? A. Yes.

Q. When was it probated, according to your rec-
ords? A. According to the records, July 8, 1927.

Q. And afterwards the original will, I assume,
was transferred to the Secretary of State? A.
Yes.

Q. Ho the records show the qualification of the
executors? A. Yes; we have them here.

Q. Were letters testamentary issued? A. That
is all with the letters testamentary and the ap-
plication for probate.

Q. You have that here? A. Yes.

Q. Will you show, whether or not, an inventory
was filed? A. Yes.

Q. If it was, will you Kindly draw our attention
to it? A. We have a record of the inventory. I
have brought the inventory book right down here.
I can give it to you if you want it.

Q. What was the date of the filing of the in-
ventory, do you know? Have you the original in-
ventory here? A, Yes.

Q. Produce it? A. I have the book here.

Q. I mean, the original inventory itself, A. No;
that I have not. .

Q- Where is that? A. I believe it is in the
Surrogate’s office.
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William E. Hopper— For Complainants— Direct.

Q Have you the entry of the inventory in the

Surrogate’s book? A. Yes. T” ~ .. >
Q In July? A. Yes.

* Q. Will you produce that and state in what
volume it is? A. Book 44, page 336, of inven-

tories.

Mr. Carey: I offer in evidence record of

the Surrogate’s office of the County of Hud-
son as produced, as showing inventory as
filed in this estate, filed on February 27,
1928. The inventory of personal estate as
shown by the record here is $30,502.07,
which is made up of eight bonds and mort-
gages, two small items which include a sav-
ings bank account of $5,000, a deposit in the
Highland Trust Company of New dJersey, a
checking account in the Highland Trust
Company amounting to $1,403.57, and a note
of one Andrew Hoffman for $500. All the
other items set forth are mortgage items. 1
now offer in evidence the application for
the probate of the will and the grant of let-
ters, the order admitting the will to probate
and the record of the Surrogate’s office con-
taining a copy of the will as probated.

William E. Hopper, sworn as a witness on the

part of the complainant, testifies as follows:

Direct examination by Mr. George.

Q Where do you live? A. 391 Palisade Avenue,

Union City.

jq
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William E. Hopper— For Complainants—Direct.

Q. Did you know Gustav Kutschinski in his life-
time? A. I did.

Q. For how many years? A. About ten years or
more.

Q, Did you have personal dealings with him? A.
Yes; on the average of twice a week, well, off and.
on.

Q. Did you know him intimately? A. Very in-
timately.

Q. You were one of the subscribing witnesses
to his last will? A. Yes; I was.

Q. Were you present at the time the will was
drawn? A. Yes; on two nights.

Q. You mean it took two nights? A. It took
two nights in order to draw the will.

Q. You mean, two nights for the writing of it?
A. For the writing of it, and going over it.

@. Who were the persons who were present with
Mr. Kutschinski, both in the discussion concerning
the drafting of the will, and the actual drafting
of the will?

Mr, Kelsey: L object.
.The Court: Objection overruled..

A. 1 was the only one.-

Q. On both nights? A. On both nights. He
asked me to come there purposely,

Q. Purposely for what? .A. In regard to the
will.
| Q. Where did you go? A. At his office. He and
I were alone. -

Q. Where was that? A. On Hudson Boulevard.

Q. What city? A. Union City.

Q. What conversation did you have with MY.
Kutschinski concerning the will?



77

William E. Hopper— For Complainants— Direct. *

Mr. Kelsey: Objected to.
The Court: Objection sustained.

Q. Who wrote the will? A. Mr. Kutschinski.

Q. You were present when he wrote it? A. I
was. ! 1Q

Q. Did he say anything to you while writing the
will, or immediately prior to the writing of the
will, concerning the will?

Mr. Kelsey: Objected to.
The Court: Objection sustained.

Q. Was there any conversation between you and
Mr. Kutschinski concerning his children?

Mr. Kelsey: Objected to. 2Q
The Court: Objection sustained.

Q. You say he wrote the will out in handwrit-
ing? A. He wrote the will in handwriting.
Q. Entirely? A. As I recall it.

No cross-examination.

Mr. Carey: As solicitor of record, I have
nothing further to offer, i

Mr. George: That is all I have.

Mr. Simpson: I have nothing.

(Complainant rests.)

(Defendants rest.)

(Case closed.)
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Conclusions.

(Filed October 21,1930.)

IN CHANCERY OF NEW JERSEY.

Between
Mar garetha H. Kutschinski,
Complainant.  74-110.
On Bill &c.

and .
Conclusions.
Fred Luhr et als.,

Defendants.

Messes. Carey & Lane, Maurice A. Silver,
Charles E. Simpson and William George for
complainants.

Messrs. Kelse y & Ludwig, for defendants Henri-
etta E. Sheffer et al.

Messrs. Bauer & Ranker, for defendants Fred
Luhr et al.

Messrs. Kaiascii & Kalisch, for defendant Samuel
Kalisch, Jr.j guardian.

Fielder, V-C.:

The issue presented by the pleadings calls for
construction of the will of Gustav M. Kutschinski,
deceased. The will was prepared by the testator
himself and is inartistic and ungrammatical in
structure and contains many misspelled words.
Its pertinent clauses are as follows :

First, after my lawful debts are paid, I give, de-
vise and bequeath to my beloved Wife Margaretha
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Kutschinski nee Meyer all My Estate and Prop-
erty Real and personal Property Where Soever
the Same may be and of Wat Soever kind it May
consist of at the time of My dead forever.

Second, but in Case my Wife Margaretha H.Kut-
schinski gets Married agani then She Shall receive
only one third (13) from My Estate left forever.

Third. And after the decease of My Wife
Margaretha H. Kutschinski all My Estate Shall
be divided amongst our Children or their respective
heirs Share and Share alike * * *,

The first clause standing alone, clearly contains
the gift and devise to his wife absolutely and in
fee, of the whole of the testator’s personal and real
estate after the payment of debts. The second
clause however, contains a proviso which condi-
tionally limits said bequest and devise; it is that
if his wife shall remarry she shall be entitled to
but one-third of his estate ‘Torever.” It is claimed
by the defendants, or some of them, that the effect
of the third clause is to further modify the first
and second clauses and to reduce the estate in fee
given thereby to an estate for life, otherwise the
testator’s intention said to be expressed in the third
clause, that his children should take the property
after his wife’s death, will be defeated. Of course,
the testator’s intent should be gathered from the
whole will, but in ascertaining such intent the ap-
plication of well-established rules of construction
must be considered. It is a rule that all words
contained in a will must be given effect so far as
possible; that doubts must be resolved in favor of
the testator having said what he meant and that
when words are plain and clear when read in their
ordinary sense they must control. To concede the
defendants’ claim, the word “forever” as contained
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in the first and second clauses must be rejected
and we must say that the testator did not mean
“forever” in either case, but intended to say “for
life.” The word “forever” has a plain, legal mean-
ing and as used by the testator it imports a fee and
there is nothing in the will except as contained in
the third clause, to indicate that the testator did
not use it in its common and general sense. The
third clause is in irreconcilable conflict with the
first and second clauses, for having by the first and
second clauses given to his wife an estate in fee in
the whole if she remained unmarried, or in one-
third of it in case she remarried, the testator pro-
ceeded to make other and further disposition of
that which he had previously disposed of. What
he had in mind can only, be conjectured, but in-
stead of resorting to surmises I am guided by de-
cisions of our courts which settle authoritatively
that where a testator has manifested an intent to
vest an absolute fee simple in the first taker, a
subsequent limitation thereof is void as inconsist-
ent with the rights of the first taker.

Den v. Gilford, 9 N. J. L., 46.
Annin v. Vandoren, 14 N. J. Eq., 135.
McClellan v. Larchar, 45 N. J. Eq., 17.
Rodenfels v. Schumann, 45 N. J. Eq., 383.
Dodson v. Sevars, 52 N. J. Eq., 611; alf'd
53 N. J; Eq., 347.
Tuerk v. Schueler, 71 N. J. L., 331.
McCloskev v. Thorpe, 74 X. J. Eq., 413.
Bennett v. Home &e., 79 X. J. Eq., 76.
Hiieton v. Boyd, 84 N. J. Eq., 107.
Henderson v. McGowan, 91 N. J. Eq., 359.
Brohm v. Berner* 95 N. J.-L., 85.
Galante v. Silverstein, 98 N. J. Eq., 52.
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I must therefore construe the will before me to

mean that the complainant, Margaretha H. Kut-
schingki, shall be entitled to possession, as owner
in fee, of all the estate, personal and real, of which
the testator died seized and possessed, subject to
being divested in the event of her remarriage of two-
thirds thereof. The testator died more than three
years ago, said complainant has not remarried and
is now nearly seventy-three years of.age. As to
what shall happen to the two-thirds of the estate
in the event of her remarriage, the will is silent and
I shall not attempt to indicate its disposition be-
cause the event may never happen,

The defendants’ counterclaim for an accounting
by the complainant and for the appointment of a
receiver will be dismissed and the temporary re-
ceiver will be discharged and directed to fide his
report and account forthwith and to pay over to the
complainant, Margaretha H. Kutschinski, such bal-
ance as the court may determine remains in his
hands after such allowances as the court may make
therefrom. K
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Final Decree.

(Filed November 4, 1930.)

IN CHANCERY OF NEW JERSEY.

Between -V
Margaretha Il. Kutschinski I
et als., m -'f
Gomplainants, I ~ ™o
and ¢ Or Bill, &ec.
Fred Lihr et als., > A%

Defendants. /

This matter coming on regularly to be heard in
~“ie presence of Robert Carey, Esq., of Carey &
Lane, Charles E. S. Simpson, Esq., and William
George, Esq., of counsel with the complainant and
Clarence Kelsey, Esq., of Kelsey & Ludwig, of
counsel with the defendants Henrietta E. Shelter,
Norman Shelter, Alvina A. Neumann, Edward
Neumann, Margaretha L. Grewe, Ernest Grewe,
Jr., and Walter H. Kutschinski, and dJoseph
Ranker, Esq., of Bauer & Ranker, of counsel with
the défendants Fred Lulir individually and as
executor of the Last Will and Testament of Gustav
M. Kutschinski, deceased, and Eniilie Luhr, and
Maurice A. Silver, Esq., of counsel with the de-
fendants Frederick W. Kutschinski and May L.
Kutschingki, and Samuel Kalisch, Esq., guardian
ad; litem for Gustav A. Kutschinski on Bill of Com-
plaint, Answer and Counterclaim, and Replication,
and it appearing that the Last Will and Testament
of Gustav M. Kutschinski was duly admitted to
probate by the Surrogate of the County of Hudson
oh the 8th day of July, 1927, and that letters testa-
mentary were duly issued thereon to Margaretha
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H. Kutschinski and Fred Luhr as executors of the
Last Will and Testament of the said Gustav M.
Kutschinski, and the Bill of Complaint herein pray-
ing that this Court construe the said Last Will
and Testament of the said Gustav M. Kutschinski,
deceased, and declare and determine the rights and
interests of the parties to this suit; and the Court
having examined the pleadings, and having taken
proofs orally and in open court and heard and con-
sidered the arguments of Counsel thereon; and it
appearing to the satisfaction of the Court that,
by the true construction of the said Last Will and
Testament, that the complainant Margaretha II.
Kutschingki is entitled to possession, as owner in
fee, of all the estate, personal and real, of which
the said testator, died seized and possessed, subject
to being divested in the event of her re-marriage of
two-thirds thereof;

It is thereupon on this third day of November,
A. D. 1930, by his Honor, Edwin Robert Walker,
Chancellor of the State of New Jersey, on motion
of Carey & Lane, solicitors for the complainant,
ordered, adjudge!) and decre ed, that the. complain-
ant Margaretha H. Kutschinski is seized and pos-
sessed, in fee simple, of all.the estate, both real
and personal, of which the testator, Gustav M.
Kutschinski, died seized and possessed of, subject
to being divested of two-thirds thereof in the event
of her re-marriage; s e e s

And IT IS FURTHER ORDERED, ADJUDGED AND DE-
CREED, that the counterclaim of the defendants for
an accounting by the complainant Margaretha H.
Kutschinski of the rents, issues, profits and income
of the real and personal estate of Gustav M. Kut-
sehinski, deceased, and for the appointment of a
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receiver of the rents,, issues, profits and income of
the real and personal estate of Gustav M. Kutschin-
ski, deceased, be and the same is hereby dismissed.

And it is further ordered, adjudged and de-
10 OREED that William J. Stack, the temporary re-
ceiver of the rents, issues, profits and income of the
real and personal estate of Gustav M, Kutschinski,
deceased, be and he is hereby directed to file his
report and account forthwith and to pay over to
the complainant Margaretha II. Kutschinski the
balance of the rents, issues, profits and income of
the real and personal estate of Gustav M. Kutschin-
ski, deceased, remaining in his hands after such
allowances as may be made therefrom.

rtonni further ordered that a counsel fee
ol $4QQQ OO o# allowed to c&rsy kB Lane, solicitors
or and of counsel with the complainant and a
counsel fee of $500.00, be allowed to Charles E. f-
of counsel with the complainant, and a

Simpson,

counsel fee of 1100.00 be allowed to William &eor$< !

°5 f°Unsel complainant, and a coblnsel fee
r.,

of $100.00 be allowed to Samuel Kalisch
guardian of (Justav a. Kutschinski, defendant, and a
counsel fee of $250.00 be allowed Bauer & Ranker,
solicitors for and of counsel with the defendants
Fred Luhr, individually and as executor of the last
Will and Testament of (justav u. Kutschinski, deceased!
et al, defendants, and a counsel fee of $250.00 be
allowed to Kelsey k Ludwig, solicitors for and of
counsel with the defendants, Henrietta 33. Sheffer,

et al, and a counsel fee of $150.0G, be ahle@wed to
Maurice A. Silver, Solicitor for and of counsel w1th
Frederick #. Kutschinski, et al, defendants, said
counsel fees to be paid by the complainant, Mar-
garetha H. Kutschinski, and the defendant, Fred Ruhe#|
executrix and executor of the last Will and festalu®*
of (justav m. Kutschinski, deceased, out of the estatej
in their hands and that the said counsel fees shall
be a lien upon the real estate of which the said

(Justav M. Kutschinski died seized until paid.

1. R. WALKER,
C.



Notice of Appeal
(Filed November 13, 1930.)

IN CHANCERY OF NEW JERSEY,

Between
Margaretha H. Kutschinski,

Complainant,

and

Fred Luhr, individually and as
executor of the last will and
testament of Gustav M. Kut-
schinski, deceased, Emilie V
Luhr, Henrietta E. Sheerer, \ On Bill, etc.
Norman Sheerer, Alvina A. /
Neumann, Edward Neumann, I
Margaretha L. Grewe,]_
Ernest Grewe, Jr., Walter 1
II. Kutsciunski, Frederick 1
W. Kutschinski, May L. Kut- 1
schinski, and Gustav A. Kut- I
schinski

Defendants.

The defendants Henrietta E. Sheffer, Alvina A,
Neumann, Edward Neumann, Margaretha L.
Grewe, Ernest Grewe, Jr., and Walter H. Kut-
schinski, hereby appeal from the final decree made
in the above-entitled cause on November 3, 1930,
by the Chancellor on the advice of Vice-Chancellor
Fielder, and from the whole and every part thereof,
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Notice of Appeal.

to the Court of Errors and Appeals in the Last
Resort in All Causes.

Dated November 5,1930.

KELSEY & LUDWIG,
Solicitors for and of Counsel with
Defendants Henrietta E. Sheffer,
Alvina A. Neumann, Edward Neu-
mann, Margaretha L. Grewe, Er-
nest Grewe, dJr., and Walter II.
Kutsehinski.

I  conceive there is good cause for appeal in the
above-entitled cause.

CLARENCE KELSEY,

Of Counsel with Defendants Hen-
rietta E. Shelfer, Alvina A. Neu-
mann, Edward Neumann, Mar-
garetha L. Grewe, Ernest Grewe,
Jr., and Walter II. Kutsehinski.

(Service acknowledged on November 7, 1930.)
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Petition of Appeal.
(Filed December 2,1930:)

NEiW. JERSEY COURT OF ERRORS AND
APPEALS.

Between
Margare tha II. Kutsohinski,
Complainant below,
Appellee,
and

Fred Luhr, individually and as
executor of the last will and
testament of Gustav M. Kut-
schinski, deceased, .Emilie
Luhr, Freder ick W. Kut-
schinski, May L. Kutsciiin- OnAppeal

ski and Gustav A, Kut- from Court
SCHINSKI, . -
» - g of Chaneerv.
Defendants below,
Appellees,
and

Henri etta E. Siiep fer , Alvina
. A. Neumann, .Edward Neu-
mann, Mar garet ha L. Grewe,
Ermest Grewe, Jr., and Wal -
ter H. Kutschinski,
Defendants below,
Appellants. /

To the Honorahle the Court of Errors and Appea Is

in the Last Resort in All Causes:

] The petition of Henrietta E. Shelter, Alvina A.
Neumann, Edward Neumann, Margaretha L.
Grewe, Ernest Grewe, Jr,, and Walter H. Kut-
schinski, ,tlie appellants in the above entitled
cause, respectfully shows that your petitioners find
themselves aggrieved by a final decree' made in the
Court of Chancery~by lis~ Honor Edwin Robert
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Walker, Chancellor of the State of New dJersey,
on the advice of Vice-Chancellor Fielder, hearing
date the 3rd- day of November, A. D. 1930, in a
certain cause in said Court of Chancery wherein
the said Margaretha H. .Kutsehinski was com-
plairiant and the/said Fred Luhr, individually and
as executor of the last will and testament of
Gustav M. Kutschinski, deceased, Emilie Luhr,
Frederick W. Kutschinski, May L. Kutschinski,
Gustav A. Kutschinski, Henrietta E. Shelter,
Norman Sheifer, Alvina A. Neumann, - Edward
Neumann, Margaretha* L: Grewe, Ernest Grewe,
Jr., and Walter H. Kutschinski were defendants,
in this respect, to wit, that the said decree recites
that by the true;construction of the last will and
testament of Gustav M. Kutschinski, deceased, the
complainant Margaretha II. Kutschinski was en-
titled to possession, as owner in fée, of all the esi
tate real and personal, of which the said testator
died seized and possessed, subject; to being divested
in the event of her remarriage of two-thirds there-:
of ; and that said decree adjudges that the com-
plainant Margaretha II. Kutschinski is seized and
possessed, in fee simple; of all the estate, both real
and personal, df which -the*testator Gustav M.
Kutschinski died seized and possessed, subject to
being divested of two-thirds thereof in the event
of her remarriage, and that the counterclaim of
the defendants for an accounting by the complain-
ant Margaretha H. Kutschinski of the rents, issues,
profits, und income of the real and personal es-
tate of Gustav M. Kutschinski, deceased, and for
the appointment of a receiver of the rents, issues,
profits and income of the real and personal estate
of Gustav M. Kutschinski, deceased, be and there-
by was dismissed; and .that said decree further
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adjudges that William J. Stack, the temporary re-)
ceiver of the rents, issues, profits and income of*
the real and personal estate of Gustav M. Kut-
schinski, deceased, be and thereby was directed to
file his report and account forthwith and to pay
over to the complainant Margaretha H. Kutschin-
ski the balance of the rents, issues, profits and in-
come of the real: and personal estate of Gustav M.
Kutscliinski, deceased, remaining in his hands after
such allowances as may be made therefrom; and
that said decree further adjudges that the follow-
ing counsel fees be and were awarded to the coun-
sel who represented the parties in said suit in the
Court of Chancery, to wit, $2,000.00 to Carey &
Lane, $500.00 to Charles E1 B. Simpson, $500.00
to William George, $100.00 to Samuel Kalisch, Jr.,
$250.00 to, Bauer & Ranker, $2.50.00 to Kelsey &
Ludwig and $150.00 to Maurice A. Silver, and that
said counsel fees be paid by the complainant Mar-
garetha H. Kutscliinski and the defendant Fred:
Luhr, executrix and executor of the last will and;
testament of Gustav M. Kutscliinski, deceased, one
of the estate in their hands, and that said counsel
fees shall be a lien upon the real estate of which
the said Gustav M. Kutscliinski died seized until
paid./ , i if ~*

’And your petitioners appeal from the said de-
cree of the Chancellor which decrees as aforesaid
and from the whole and every part thereof, upon
the ground that the same is erroneous in that the
said Chancellor should have adjudged, in and by
said decrees, that under the terms of said will and
the true construction to be placed thereon and
the evidence, the real and personal estate of the
said testator Gustav M. Kutschinski, deceased, is
devised and bequeathed to his widow, the said

jO
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Margaretha H. Kutschinski, for life provided she
does not remarry, and in the event of her re-
marriage she is to have only the income from a
one-third part of the said real and personal estate
from the time of such remarriage until her death,
and upon her death all the corpus of the estate is to
go to and be divided amongst the children of the
testator or their respective heirs, share and share
alike, with a deduction from such shares of any
advancements made by the testator in his lifetime,
and the said decree should have further adjudged
that the said receiver be made a permanent receiver
until such time as the unpaid taxes assessed
against the lands of which the testator died seized
and the unpaid interest on the mortgages cover-
ing those lands had been paid and until the struc-
tures standing bn said lands had been put in a rea-
sonably good condition of repair, and should have
further adjudged that the life tenant, Margaretha
PI. _Kutschinski; account to the appellants herein
and to the other lieirs-at-law of said testator for
the waste and depreciation of said lands while in
her possession, nil as prayed for in the counter-
claim filed by said appellants in said suit; and that
the said decree should have further adjudged that
the bill of complaint in said suit in the Court of
Chancery be dismissed and that a; counsel fee of
[2,000.00 be awarded and paid out of said estate
to the counsel of your petitioners.

Petitioners therefore pray that the said decree of
the said Chancellor may be wholly reversed, set
aside and for nothing holder” and that petitioners
may have such other relief in the premises as to this
court shall seem proper.::: ;. T

, KELSEY & LUDWIG,
Solicitors for and of Counsel with
Appellants.

(Service acknowledged December 1, 1930.)
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NEW JERSEY

Court of Errors and Appeals

Between

Margaretha H. Kutschinski,
Complainant below,
Appellee,
and

Fred Luhr , individually and as Executor of
the Last Will and Testament of Gustav
M. Kutschinski, deceased, Emil ie Luh r,

SKI, / iro‘“
Defendants below, | of Cl

Appellees, 1

and I

Henrietta E. Sheffer, Alvina A. Neu-
mann, Edward Neu mann, Margaretha
L. Grewe, Ernest Grewe, Jr. and
Walter H. Kutschinski,

Defendants below,
Appellants.

BRIEF OF APPELLANTS.

Statement of the Case.

This case comes up on appeal from a final decree
of the Court of Chancery holding and decreeing
that by the true construction of the last will and
testament of Gustav M. Kutschinski, deceased, his



widow 1s seized and possessed in fee simple of all
the estate, both real and personal, whereof he died
seized, subject to being divested of two-thirds
thereof in the event of her remarriage; that the
counterclaim filed by the defendants for an account-
ing by tlie widow and for the appointment of a
receiver of rents be dismissed; that the receiver
pay over to the widow the balance of rents remain-
ing in his hands; and that the counsel of the re-
spective parties to the suit be paid by the executors
out of the estate in their hands the counsel fees
awarded by the decree (Case, pp. 82-84).

The bill of complaint was filed in June, 1929, by
Margaretha II. Kutschinski, widow of Gustav M.
Kutschinski, deceased, and by her son, Frederick
W. Kutschinski, and the latter’'s wife, May L.
Kutschinski, to obtain a construction of the last
will and testament of said Gustav and a decree
declaring and determining the rights and interests
of the complainants and defendants thereunder
(Case, pp. 1-5).

The defendants are Fred Luhr, one of the execu-
tors of the estate, and the remaining six children
of Gustav and Margaretha, viz., Emilie Luhr,
Henrietta E. Sheffer, Alvina Neumann, Margaretha
L. Grewe, Walter II. Kutschinski and Gustav A.
Kutschinski and the husbands of the four daugh-
ters, viz., Fred Luhr, Norman Sheffer, Edward
Neumann and Ernest Grewe, dJr.

The defendant, Gustav A. Kutschinski, is an in-
mate of an asylum in the State of Wisconsin, and
filed an answer through his guardian ad litem,
Samuel Kalisch, Jr., averring that they are unable
to determine the proper construction of the will
and the interest Said Gustav A. Kutschinski is en-
titled to in the said estate (Case, p. 18i/2).
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The defendants, Fred Luhr, individually and as
executor, and Emilie Luhr, his wife, filed their
answer, setting up that the widow and the other
complainants had always construed the will as giv-
ing the widow only a life estate (Case, p. 17).

The defendants below and appellants here,
Henrietta E. Sheffer, Alvina A. Neumann, Edward
Neumann, Margaretha L. Grewe, Ernest Grewey
Jr., and Walter H. Kutschinski filed an answer
setting up, inter, alia, that by the terms and true
construction of the will in question the real and
personal estate is devised and bequeathed to the
widow Margaretha H. Kutschinski for life, in the
event she does not remarry, and in the event of her
remarriage, she is to have only the income from
one-third part of the estate from the time of such
remarriage until her death, and that from and after
her death, the estate is to be divided amongst the
children of the testator, or their respective heirs,
share and share alike, with a deduction from such
shares of any advancements in the lifetime of the
testator (Case, pp. 8, 9); and in addition to*theih
answer they filed a counterclaim against their co-
defendants and the complainants, alleging the
collection by the widow of all the rents of the
lands and her neglect to pay the municipal liens
thereon and interest on the mortgages and her fail-
ure to keep the buildings on the lands in repair
and insured against loss or damage by fire (Case,
pp. 9-16).

The prayer of the counterclaim is that the widow
account for the waste and depreciation of the lands
and that a receiver be appointed to collect the rents
thereof, make the necessary repairs, pay the muni-
cipal liens thereon and the interest on mortgages
hnd keep the buildings insured (Case, pp. 15, 16).

The complainants, Frederick W. Kutschinski and
May L. Kutschinski, his wife, took an order on
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March 10, 1930, that they be substituted as parties
defendant instead of parties complainant and that
they be allowed twenty days in which to file an
answer to the bill of complaint and a replication
to the counterclaim (Case, p. 18), and their sub-
stituted solicitor served on the solicitors of the
defendants a copy of their answer and counter-
claim (Case, p. 19), and the order, answer and
counterclaim were printed in the state of the case
herein on the supposition that they had been filed,
but a later examination of the original file showed
that neither the order nor the answer and counter-
claim were ever filed.

By permission of the Court, the three original
complainants filed a joint replication to the answer
and answer to the counterclaim of the defendants,
on September 18, 1930, and the defendants joined
issue thereon (Case, pp. 24-33).

On June IT, 1930, an order Was made in accord-
ance with the prayer of the counterclaim appoint-
ing William J. Stack receiver of the rents, and he
is still acting as such.

Grounds of Appeal.

This appeal is from the final decree made on
November 3, 1930, and from the whole and every
part thereof (Case, p. 85).

The grounds of appeal are set forth in the peti-
tion of appeal printed in the record on pages 8T
to 90. Briefly they' are that the said decree is
erroneous in adjudging and decreeing that by the
true construction of the said will the complainant,
Margaretha H. Kutschinski, is seized and possessed
in fee simple of all the estate of which Gustav M.
Kutschinski, deceased, died seized and possessed



subject to being divested of two-thirds thereof in
the event of her remarriage, and in dismissing the
counterclaim of the defendants-appellants, and in
directing the receiver to file his report and account
and pay over to the complainant, Margaretha H.
Kutschinski, the rents remaining in his hands, and
in the awarding of counsel fees; and that the
Chancellor should have-adjudged, in and by the
said decree, that under the terms of said will and
the true construction to be placed thereon and the
evidence, the real and personal estate of the said
testator is devised and bequeathed to his widow
for life provided she does not remarry and in the
event of her remarriage she is to have only the
income from a one-third part of said estate from
the time of such remarriage until her death and
that upon her death all the corpus of the estate
is to go to and be divided amongst the children
of the testator or their respective heirs per stirpes,
with a deduction from such shares of any advance-
ments made by said testator in liis lifetime to said
children; and that the Chancellor should have fur-
ther adjudged that the said receiver be made a
permanent receiver until such time as the unpaid
municipal liens assessed against the lands of which
the testator died seized and the unpaid interest on
the mortgages covering those lands had been paid
and until the structures standing on said lands had
been put in a reasonably good condition of repair
and that the said Margaretha H. Kutschinski
account to the appellants herein and to the other
heirs-at-law of said testator for the waste and de-
preciation of said lands while in her possession,
as prayed for in the said counterclaim filed by the
appellants; and that said decree should have
adjudged that a counsel fee suitable in amount
be awarded and paid out of the said estate to the
counsel of the defendants-appellants.
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Tlie conclusions of Vice-Chancellor Fielder upon
which the said final decree was made are found
on pages 78 to 81 of the printed book and the final
decree on pages 82 to 84.

BRIEF OF THE ARGUMENT.

The Facts.

Gustav M. Kutschinski died on June 22, 1927,
at Union City, Hudson County, leaving his widow,
Margaretha H. Kutschinski and seven children him
surviving, and a last will and testament. All tthe
Children are over twenty-one years of age and five
are married. One of the sons, Gustav A., is insane
and in an asylum in Wisconsin (Case, pp. 35, 36).

The will in question (Case, pp. 5-7, 35; Exhibit
A) reads as follows, viz.:

“In the Name of God, Amen.

I, Gustav Martin Kutschinski, of the City
of Union City in the County of Hudson,
State of New Jersey, being of sound and dis-
posing mind and memory, and considering
the uncertainty of this life, do make publish
and declare this to be my last will and Tes-
tament as follows, hereby revoking all other
and former wills by me at any time made.

First, after my lawful debts are paid, I
give, devise and bequeath to My beloved
Wife Margaretha Kutschinski nee Meyer all
My Estate and Property Real and personal
Property Where Soever the Same May be
and of Wat Soever kind it May consist of
at the time of My dead forever.

Second, but in Case My Wife Margaretha
H. Kutschinski gets Marriad agani then She
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Shall receive only one third (%) from My
Estate left forever.

Third And After the decease of My Wife
Margaretha H. Kutschinski all my Estate
Shall be divided amongst onr Childem or
their respective heirs Share and Share alike
the following Names of our childern

1 daughter Emilie A. Kutchinski Now wife
of Fred Luhrs

2 Son Gustav Adolph Kutschinski — Miss-
ing from Home since 1914

3 daughter Henrietta E. Kutschinski Now
wife of Narman Shelter

4 Son Frederick W. Kutschinski

5 daughter Alwine Kutschinski now wife of
Edward Newman

6 daughter Margaretha L. Kutschinski Now
Wife of Ernst Grewe Jr

7 Son Walter H. Kutschinski

Fourth but this Childern Whom receiv-
ing all readdy from their pearants by their
Fathers life time a part for help from their
Share each of them Shall receive So much
less from their Share and the amount each
one did receive by their Fathers life time
Shall be Estimated and deceided by the
Executors.

Fifth And I order and direct in Case any
one of My heirs is not Satisfied with My
Will or Make a contest against My Wili
Shall loose his or their share in My Estate
herein Stipulated and Shall receive Notting
except that pgrt Which the have received all
readdy by their Fathers life time and this
last Share or part of last Share if any one
Should loose by being Not satisfied or con-
testing My Will this Share or part of the
Share shall be divided amongst the rest of
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my heirs herein Stipulated Likewide, I
make, constitute and appoint My Wife Mar-
garetha H. Kutschinski and Fred Luhrs to
be my executors of this, my last will and
Testament and that My Said Executors be
not required to give Bonds for the perform-
ents of their Said duties.

In witness whereof, I have hereunto sub-
scribed my name and affixed my seal, the
6th day of July, in the year of our Lord one
thousand Nine hundred and Twenty Five
1925

Gustav M. Kutschinski (seal)”

The will was written by the testator himself
(Case, pp. 76, -77), and he used a printed form and
filled it out (Case, p. 60). Probate thereof was
granted and letters testamentary thereon were is-
sued to the two executors on July 8, 1927, by the
Surrogate of Hudson County (Case, p. 35).

The value of the personal estate left by the testa-
tor was £30,502.07 (Case, p. 75), and the assessed
value of the real estate $98,150 (case, pp, 40, 42).
The real estate consisted of about ten improved
parcels (Case, pp. 39, 40), covered by mortgage
liens amounting to about $35,000 (Case, p. 40),
and some of the mortgages are in process of fore-
closure (Case, p. 41). The gross rentals of the
real estate at* the testator’s death were $1,100 a
month (Case, p. 41), and in the three years suc-
ceeding his death the total gross rents collected by
the widow amounted to around $35,000 (case, pp.
62,41,56).

On the final hearing before Vice-Chancellor Fiel-
der, the complainant endeavored to prove that the
income to be derived from the estate was so meagre
that she could not obtain a living from it and
that the testator therefore must have intended that
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«he should have the entire estate (Case, p. 41). She
was not successful in this, for from the testimony
thus elicited it clearly appears that she has had,
and will continue to have, the use and occupation
of the former home of the testator rent free (Case,
p. 72), and that the testator in his lifetime was
able to live and support his family on the income
derived from his estate (Case, p. 44), also that all
their children are of full age and she is not obliged
to support any of them, and that she paid $75 per
week besides extra compensation to her son Fred-
erick to manage the estate after the death of the
testator (Case, pp. 57, 58, 48, 70, 71). The com-
plainant had the burden of proof, and it was shown
that books were kept by her wherein the rents and
interest received by her from the estate and dis-
bursements therefrom had been set down, but these
books were not produced (Case, pp. 45, 46). Ho
explicit evidence was offered showing how the
$35,000 of rents collected by the widow were ex-
pended, and she admitted that none of the taxes
assessed against the lands after the testator’s death
had been paid (Case, p. 51).

The Law and Argument.

Among the rules adopted by our Courts in the
construction of Wills are those which, provide that
heirs are not to be disinherited unless the intent
to do so is very clearly expressed; that force should
be given to the intent of the testator, however
rudely expressed, in preference to adherence to
ancient technical rules; and that in determining
the intent of the testator the court must look at the
entire instrument and compare all of its clauses and
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directions in order to arrive at its general plan
and purpose, and that effect should be given to
every word and every part thereof.

It i1s our contention that under the will here in
question and in the absence therefrom of a power
of disposal in the widow, the testator bequeathed
and devised his estate to her for life provided she
did not remarry, and that in the event of her re-1
marriage she is to have the income from one-third
part thereof from the time of her remarriage until
her decease, and upon her death «i; the corpus of
the estate, with the income that has accumulated
from the two-thirds part, is to go to and be divided
amongst the seven children of the testator or their
respective heirs, with a deduction from such shares
of any advancements made by the testator in his
life time, and that we are warranted in this con-
struction; first, from the sound legal construction
of the whole instrument, and second, from the
manifest intent of the testator.

The will in question is much like that of Mathias
W. Myers, which was construed by Vice-Chancellor
Learning in Myers V. Moorestomi Trust Co. (1’1013
officially reported), 7 N. J. Advance Reports,
Pamph. 16. p. 561; 145 Atl. Rep. 540. Under the
Myers will, the testator gave all his estate to his
wife, provided, however, that in case she should
remarry it should be so divided that she would
receive a one-third part thereof and the testator's
son the remaining two-thirds, and after the death
of the widow the whole estate should descend to
the son.

Vice-Chancellor Learning, in deciding the Myers
case, and holding that the widow took only a life
estate, said:

“Where the devise in the first instance is
in general terms without defining or limit-
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ing any spécifie estate, a life estate results
by implication in the absence of other con-
trolling circumstances. Downey V. Borden,
36 N. J. Law 460, Groves V. Cox, 40 X. d.
Law 40, 43.

The statutory modification of this rule of
construction by section 36 of our statute of
wills (4 Comp. Stat. p. 5873), which statute
declares that a fee may result from a gift of
that nature, extends only to instances in
which no expressions are contained in the
will whereby it shall appear that such de-
vise was intended to convey only an estate
for life, and no devise over is made after the
death of the first devisee

An exception to this general rule or con-
struction i1s to be found in eases in which
such a devisee is given a power of disposal
without restriction as to the mode of execu-
tion, and also in cases in which a charge is
made upon the person of the devisee or on
the quantum of the interest so devised.
Downey V. Borden, supra; Tuerk V. Schueler,
71 K. J. Law, 331, Groves V. Fox, supra,
Brooks V. Kip, 54 N. J. Eq 462. But no
such power of disposal is conferred or
charge created by the devise here in question.

It follows that the widow enjoys a life
estate only. The same rules of construction
obtain whether the gifts are of real estate

or personal property. Gaston V. Ford 99
N. J. Eq. 592 =m !

The statute enacted in the year 1784 to which
Vice-Chancellor Learning referred in his opinion in
the M yers case (Vol. 4 Comp. Stat., p. 5873, Sec.
36), reads as follows, viz:

“Devises of lands in which the word ‘heirs
and assigns’ are omitted; construction; fee
conveyed—=See. 1. That from and after the
publication of this act, all devises made of
land or other real estate, within this state,
in which the words, heirs and assigns, or,



lieirs and assigns forever, are omitted, and
no expressions are contained in such will
and testament, whereby it shall appear that
such devise was intended to convey only an
estate for life, and no further devise thereof
being made of the devised premises, after
the decease of the devisee, to whom the same
shall be given; all such devises shall be taken
and understood to be the intention of the
testator, thereby to grant and devise an abso-
lute estate in the same, and shall be con-
strued, deemed and adjudged in all courts
of law and equity, in this state, to convey
an estate in fee simple to the devisee, for all
such devised premises, in as full a manner
as if the same had been given or devised to
such devisee, and to his heirs and assigns
forever; any law, usage or custom to the con-
trary notwithstanding (Rev. 1877, p. 300).”

The words “heirs and assigns” are omitted from
the will in the present case as they were from the
will in the M yers case; and the statute does not
serve to make the devise in the present case one
in fee in the widow or the bequest an absolute
one any more so than it did in the myers case,
notwithstanding the use of the words “all my
estate” in the first clause and the word “forever”
in the first and second clauses, for the reason that
there are expressions contained in this will, as there
were in that of Myers, whereby it appears that
the devise and'bequest were intended to convey only
an estate for life, and there is also contained therein
a further devise and bequest of the estate of the
testator to his children after the remarriage or
death of the widow; and the statute provides that
where such expression or further devise appears
in the will an estate for life only and not one in
fee simple passes to the widow.
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If the will to be considered in the instant case
had been executed prior to the passage of the
statute of 1784 and it had contained no limitations
over to the children, the devise to the widow, in
the absence of words of inheritance or perpetuity,
would not have carried a fee simple estate.

Myers V. Moorestown Tryst Co. {supra).

Hemler V. Seufert, D2 N. d. Eq. 754 (at
p.. 755).

Galante V. Silverstein, 98 N. J. Eq 52 (at
p. 54).

Adams V. Ross, 30 N. J. L. 505.

And that statute provides, in effect, as we have
shown, that where, as in the instant case, it appears
from the will that the devise was intended to convey
only an estate for life or there is a further depise
made therein of the devised premises, then lt shall
not be understood to be the intention of the testator
thereby to grant an absolute estate in the lands.

If it can be successfully maintained, under the
decision in Galante V. Silverstein, 98 N. J. Eq. 52,
and the cases therein cited, that a fee simple was
devised to Mrs. Kutschinski because «i: the testa-
tor’s estate is given to her in the first instance,
then there was a similar estate given to the wife
in the case OfMyers y. Moorestown Trust Co., CASe,
and yet, it was there held that the widow took a
life estate only.

In Buck v. Beckman, 102 HIL J. Eq. 94, where a
will much like the Kutschinski will was construed
by Vice-Chancellor Berry, he said (at p. 98) :

“As I read this will, it discloses both an
intent to convey a life estate and contains
a devise over upon the death of the first
1 taker.”
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The word “forever” here made use of by the
testator in the devise and bequest to the widow
does not serve to enlarge her life estate. The word
“forever” is not a word of inheritance, and a human
being cannot hold property forever.

In Sheafe V. Cushing, 17 N. H. 511, 1t was held
that a devise to a wife “to have and to hold forever
and during her life,” gave the wife a life estate,
the Court saying that the subsequent part of the
sentence shows that he meant by “forever”—that
is, during her life; “a very limited forever, cer-
tainly, but as large a forever as she could have
in which to hold any property.”

In Morris v. LeBel, 71 N. J. Eq. 43, Chancellor
Magie said (at p. 46);

“Where a devise of the same land is ex-
pressly made, to take effect after the death
of the first devisee, it is impossible to doubt
that the intent of the testator was to make
the interest of the first devisee a mere life
estate” ;

and he held further (at p. 43):

“The act To pass estates in fee by certain
devisee in wills and testaments and to limit
estates in tail,’ passed August 27th, 1784
(3 Gen. Stat., p. 3763), was not designed to
prevent a testator from devising an estate
for life in lands, either by express words or
by necessary implication, unless he also made
a further devise of such lands after the de-
cease of the devisee for life. The legislative
intent was to compel the construction of
devises which omitted the words ‘heirs and
assigns’ as passing an estate in fee except
in two cases—first, where the will contained
expressions from which it appeared that the
devise was intended only to convey an estate
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for life; and second, when testator made no
further devise after the death of the first
devisee. Although the act connects the de-
scription of these two classes of cases by the
conjunction ‘and/ the plain intent requires
‘and’ to be read as ‘or/ and the statutory con-
struction cannot be made if either case
appears.”

In west Side Trust Co. V. Guilia.no, 106 N. J.
Eq. 475, and Yol. 8 N. J. Advance Reports,
Pamphlet 32, page 475 (decided after his deter-
mination of the Galante V. Silverstein case), Vice-
Chancellor Backes held:

“A devise of lands or bequest of chattels,
by words which clearly would give the abso-
lue estate, will be construed into a devise or
bequest for life only, if the will contains
words giving it to another upon the death of
the first faker.”

In Feit v. Richards, 64 X. J. Eq. 16, a devise to
a son was without words of perpetuity or inherit-
ance and it was held that under the statute of 1784
lie took an estate in fee simple in the lands de-
Vised, unless the will disclosed an intent to convey
only an estate for life, or contained a devise over
upon his death, and that no such intent appeared.

In the case at bar the will contains both the
intent to convey only a life estate and a devise
over after the death of the widow.

The case of Galante V. &diverstein (supra), is
easily distinguishable from the present. In the
first place, the devise in that case was of all the
testator’s estate to his wife “to have and to hold
the same to her executors, administrators or assigns
forever,” followed by a gift after the death of the
wife of the residue and remainder of the estate
to the testator’s surviving children, while in the
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instant ease the devise and bequest is of all the
estate to the testator’s wife forever, but in case
of her remarriage only one-third of the estate left
forever, and a gift over of «i1 the estate, after the
death of the wife, to their children or their respec-
tive heirs. Vice-Chancellor Backes> who decided
the Galante V. Bilverstein case, held (at p. 53):
"The devise over to the testator’s children (of the
residue) was probably intended that if at the wife’s
death anything remains, it should go to the
children,” whereas in the instant case no mention
is made of a residue or remainder but the direction
is that after the death of the wife a1 the estate
shall be divided amongst the children; and in the
Myers V. Moorestown Trust Go. CasSe the direction
contained in the will was that after the death of
the testator’s wife the whole of his estate should
descend to his' son.

In the Gailante V. Silverstein case, the decision,
as we read it, holds that where «1: of an estate is
devised in the first instance, it carried an estate
in fee simple and the statute of 1784 is not
applicable, even though no words of inheritance
are used and even though there be, to use the words'
of the statute, “A further devise made of the de-
vised premises after the decease of the devisee to
Whom the same shall be given” ; except this, that
such an estate in fee will not pass if an intention

estate appears by construction or

operation of law. 'The Vice-Chancellor held also,
in effect (at p. 53), that the words "residue and
remainder,” in the third clause, meant anything
that remained after the wife’s death, with a result-
ing right of disposal in her.

mNow the decision of Vice-Chancellor Learning in
the Myers V. Moorestown Trust Co. €ase seems to
be diametrically opposite’ that in the Gaiante Wv.

to pass a less
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Silverstein case, for there also the devise was of
all the testator’s property to his wife, in the first
instance, with a gift over upon her death, as in the
Galante V. Silverstein case, and which under the
Galante V. Silverstein case was held to be a fee
simple, and Vice-Chancellor Learning decided, as
we have shown, that the statute of 1784 was ap-
plicable and that in such a case a fee could result
from a gift of that nature only in instances in which
no expression is contained in the will whereby it
shall appear that such devise was intended to con-
vey only an estate for life or no devise over is made
after the death of the first devisee.

We think the force of the decision in Galante V.
Silverstein has; been greatly lessened by Vice-
Chancellor Baekes himself, in his determination of
the later case Of West Side Trust Go. V. Giuliano,
106 N. J. Eq. 475, and Vo1 8 IV J. Advance Bep.,
Pamph. 32, p. 475, where there was a devise of all
the remainder of the testator’s property to his
nephew and his heirs and assigns forever with fur-
ther remainder over to the issue of said nephew,
and, holding that the nephew took only a life estate,
the Vice-Chancellor referred in his opinion to his
earlier decision in the Gailante V. Silverstein case
and to the case of Den V. Gifford and said that in
each of those cases there was nothing in any other
part of the will which in any way modified or
limited the estate given to the first taker. We quote
parts of his opinion :

“The nephew stakes his claim on thé abso-
lute disposition of the estate to him and his
heirs by the tenth paragraph and the rule of
construction, that once having given the
residue to him unconditionally, the testator
had nothing left to dispose of and that the
gift over is void, as in Den V. Gifford, 9 N. J.
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Eq. 52. In each of these cases of consecutive
absolute gifts of the same estate, and where
the second gift was held to be null, it will be
observed that there was nothing in any other
part of the will which in any way modified or
limited the estate given to the first taker.
That feature distinguishes the two cases
from, the one at bar.

In the will under consideration the testa-
tor, after giving to the nephew what other-
wise would be an absolute estate, cut it down
and put an end to it at the nephew’s death
by giving the residue to his issue and over
to the nieces upon failure of issue. The gift
in remainder, though it be in a different para-
graph, is as pregnant of meaning as the lan-
guage of the absolute gift to the nephew and
cannot be ignored or discarded because it is
in conflict With the initial gift. Apparent
conflict in provision must be reconciled so
that the whole may stand and all parts of
the will be given their full significance. The
applicable rule of construction is declared
n Jones, Executor, V. 8'tites, 191N. J. Eq
324, where the chancellor, in addressing his
remarks to the language of a Will substan-
tially like the one under consideration, said:
‘The terms on which this residue is given to
the two daughters, would give them the abso-
lute estate; were it not for the subsequent
limitations; they are adapted to that pur-
pose, and nothing but a clear expression of a
different intent would control them. But it
is well settled that a devise of lands or be-
quest of chattels, by words which clearly
would give the absolute estate, will be con-
strued into a devise or bequest for life only,
if the will contains words giving it to an-
other upon the death of the first taker.” Vice-
Chancellor Grey adopted the ruling in
Peirsol V. Roop, 56 X. dJ. Eq 739.”,
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In Jones’ Executors V, Sttes, 19 N. J. Eq 324, lt
was held ;

“A devise of lands or bequests of chattels,
by words which clearly would give the abso-
lute estate, will be construed into a devise
or bequest for life only, if the will contains
words giving it to another upon the death of
the first taker.”

Inpreirsol v. Roop, b6 N. J. Eq 739 (CitingJones’
Ementors V. Stites, 19 N. J. Eq. 324, and Akers’
Executors V. Akers, 23 N. dJ. Eq. 26), it was held:

“In the case under consideration, though
the testator gave the daughters who survived
their mother an absolute estate, yet he in ex-
press terms provides that the trustees shall
invest and care for the fund and pay over the
net interest to the daughters for their sole
use during their lives. Considering this di-
rection with the subsequent gift of the
daughters’ shares, upon their death, to their
children, I think the construction given by
Chancellor Zabriskie in Jones’ Executors V.
sates should control the present case, and
that the bequest to the daughters should be
held to be a life estate, the custody and in-
vestment of the fund to remain in the hands
of the trustee, who should pay to each
daughter the interest on her share during
her life, and on her death the principal to
her children if she leaves any.”

In Downey V. Borden, 36 N. J. L, p. 460, this
Court held that:

“There 1s no devise over of the ultimate fee
in the one-third, after the termination of the
life estate of the widow in the entire estate,
although the other two-thirds are expressly
limited over to- other persons after her death.
Under these circumstances, a devise in fee
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of the one-third would be created, by the pre-
ceding words of gift, by force of the statute
referred to (citing Den V. Snitcher, 14 N. J.
L. 54) This effect must be given to the pre-
ceding words of devise, unless the generality
of the gift is qualified by other expressions
in the will, from which it shall appear,
affirmatively, that the intention was to give
an estate for life only. No such intention
can be gathered from the force of this will.”

But in that case the bequest and devise were to the
testator’s wife as long as she remained his widow
and in event of her remarriage she was to have
none of his money, but only the lands, and at her
death she was to have one-third of the estate re-
maining at time of her death to dispose of as she
might see proper, while In the instant case the
generality of the gift of the one-third if the widow
remarries is qualified by other expressions of the
will; for it isi therein provided that after her death
a1l the testator’s estate is to go to his children.

In Den V. Greveling, 25 N. J. L. 449, the devise
was to the daughter of the testator, to her and her
heirs and assigns forever, with a further pI‘OViSiOI’l,
however, that when the daughter died, the executor
should sell and dispose of the lands and divide same
among her children, and it was held that the terms
of the devise to the daughter were restricted and
qualified by the subsequent provisions of the will,
sn that she took not an estate in fee but an estate
for life only; and that her children were entitled to
the beneficial interest in the remainder.

InDen v. Sniteher, 14 N. J. L. 53, the devise was
to testator’s son and if he died without issue, then,
at his decease, the lands should be equally divided,
etc. Chief Justice Hornblower, writing the opinion
for the Supreme Court, said (at pp. 60, 61) :
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“The testator has certainly used expres-
sions in his will, sufficient in law, to show
that he did not intend to give Samuel an
absolute and unconditional fee in the whole
of the lands devised to him; for, in the event
of his death without issue, and at the time
of his death, the testator directs the lands

to be equally divided.”

In Brooks v. kKip, 54 N. J. Eq. 462, it was held
(at p. 467) :

“The quantity or duration of the estate
which John I. Ackerman took in the realty
devised to him by the second and fourth
paragraphs of his father’s will, is not ex-
pressly defined in those paragraphs.

At the common law, such a devise, stand-
ing by itself, would give only a life estate.
By force of our statute of 1784, the devise,
standing by itself * * * would give a fee,
but as the sixth paragraph makes further
devise of the property at the death of John,

the ease is not within the statute.”

In the case of Den v. Giffora, 9N. J. L. 46, cited
In Galante V. Silverstein, 98 N, dJ. Eq 52, the devise
was to the son of the testator and his “heirs for-
ever’ and after his decease to the son of the first
devise and “his heirs and assigns forever.” The
will in that case was executed in the year 1768,
long prior to the passage of the statute of 1784,
and so was construed in accordance with the com-
mon law, and the Court said (at pp, 55) :

“The plaintiff claims that by reason of the
subsequent words, the devise to Eleozarus
and his heirs should be reduced to an estate
fOI' his hfe Such an estate would have been
created if the words ‘and his heirs>had been
omitted, and if the intention of the testator
had been to create such estate, those words
ought to have been omitted.”
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It follows then, that the pDen x. Gifford case is
an authority for the proposition that under the
common law a devise of land to A forever and
after the decease of A to B forever gave A an es-
tate for his life only.

The contention of the appellees will be, no doubt,
that the use by the testator of the words “one-third
of my estate ief: forever” in the second clause of
his will indicates an intent on his part to give the
widow a power of disposition and use of his entire
estate and therefore a complete title thereto. It is
our contention that he did not make use of those
words with any such intention or purpose in view.

It would seem that the case at bar, where the
testator provides by the second paragraph of his
will that in the event of her remarriage his widow
shall receive only one-third from his estate ies:
forever, should be distinguished from those re-
ported cases in this State where it has been held
that a devise or bequest to a residuary devisee or
legatee of what is ieft, or similar word, serves to
create a power of disposal and hence an absolute
estate in the one to Whom the estate had been given
for life. The use by the testator of the word
“left” in the instant case, cannot have the signifi-
cance that had been assigned to its use in such
other cases; for here, by the third clause of the
will in question, the widow is required to keep a1
the corpus of the estate intact so that upon her
death it can be divided amongst her children.

In making use of the word “left” in the second
clause of this Will, the testator, who evidently was
illiterate, had in mind the balance of his estate
that Would be left after the payment of his debts,
and because the life estate of the widow would ter-
minate upon her remarriage he meant by the use
of the Words “one-third of my estate left” a one-
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third share of the income to be thereafter- de-
rived from the combined corpus of the estate and
amount of income then in her hands* He certainly
did not intend by the use of those words to give her
the power of disposal and use of his entire estate,
for by the very clause wherein the word is used he
provides that she shall have only a one:third share
in the event of her remarriage and, by a later
clause, that upon her death «:: his estate shall go
to his children.

In McCloskey V. Thorpe, 74 N. J. Eq 413, this
Court said (at p. 415) that a testator in making
use of the words “whatever it may be at the death
of my daughter” did not imply a power of disposi-
ci0l1? but may have had in mind an increase or
decrease in his estate by investment or accident.

In witson v. Wilson, 46 N. J. Eq. 321, Chancel-
lor McGill held that the words “whatever it may
be at the decease of my said daughter” did not
imply a power of disposition in the daughter. He
said, inter alia:

“The power of disposition or absolute
dominion, however, must be given either
expressly or by necessary implication. The
will must be construed, if possible, so that
all parts of it may stand. Hence if the ex-
pression depended upon, be susceptible of
a fair interpretation, that will permit the
limitation over to stand, that interpretation
should be given it. * * * By the use of
the words 'whatever it may be at the decease
of mv-said daughter/ the testator, then may
have had in mind changes wrought by in-
vestment.”

InBronm v. Berner, 95 N. J. L. 85, Chief Justice

Gummere, referring to the case of Annin v. Van
Boren, reported in 14 N. J. Eq. 135, said that the
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qualified by other provisions in a will limiting the
power of expenditure, conferred an absolute and
unrestricted power of disposal.

In the instant case of the Kutschinski will, the

testator in the third clause of his will directs that
after the death of his widow «1i his estate shall be
divided amongst tbeir children; and it would be
difficult to conceive of words more potent to limit
the power in his widow of disposition and expendi-
ture of the corpus of his estate.
; The force of the word “ail” here used, as show-
ing the intent of the testator to give an estate for
life only to his widow, with remainder over of his
entire estate to their children, is exemplified in the
case Of Bennett V. Association to Provide &e.. Hom e
for Friendless, 19 J'dJ. Eq. 76, where Vice-Chancel-
lor Stevens (at p. 77) inferred that if the testator
in that case had provided that the whole (or all)
of the estate instead of only such part as the devisee
might see flt to leave was to go over, he would have
decided the case in favor of the remainderman.

The word “from” in the second clause of the
will is worthy of note. If the testator had in-
tended his widow to have one-third share of the
eorpus of his estate in the event of her remarrying
he would have used the expression “one-third of
my estate” instead of “one-third from my estate.”
The word “from” as there used means “income
from.”

The case of Tooker V. Tooker, 71 K'dJ. Eq. 513,
decided by Vice-Chancellor Pitney, strongly favors
our contention that the use of the word “left” in
the third clause of the will here under considera-
tion does not show an unlimited power of disposi-
tion in the widow. A
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In the Tooker case the syllabus reads as follows:

“Testator’s will set apart a Sum to be in-
vested and the income paid to his parents
during their lives. A subsequent clause
directed that all the residue be invested for
his wife for her life. Provision was then
made for legacies to be paid on her death,
‘the balance of my estate to be invested for
the benefit of my father and mother, but, in
case they have both died, then all to go to
my brother, and at his death what remains
to his children—my intention being that
after the death of my wife, and my father
and mother, that my brother should receive
all that remains, and after him his children’
—Held, that the phrase ‘what remains’ did
not show an unlimited power of disposition
given to the brother, creating an absolute
estate inconsistent with the gift to his
children, but the children were entitled tol
receive, on the death of their father, all that
he received.”

This decision of the Vice-Chancellor was con-
sidered but not disapproved by this Court in Bronm
V. Berner (sup ra).

In the case Of Weaver v. Patterson, 92 N. J. Eq

170 (decided by Vice-Chancellor Buchanan), it was
held:

“Where a will gives the entire estate
directly to a tenant expressly for life, and at
the death of the life tenant gives ‘the same,
or so much as shall remain’ to other bene-
ficiaries, and there are no other provisions of
the ivill indicating an intention otherwise,
the life tenant takes by implication an un-
limited power of disposal of the remainder.”

We also contend that the widow in this case
does not, under the second clause of the will, take



an absolute estate in one-third of the property
left by the testator or in one-third of the estate
left at the time of her remarriage; for the gift of
one-third upon her remarriage is cut down by the
subsequent devise and bequest over to their children
of all the estate upon her death, and is controlled
by this latter clause to the same extent that the
first clause is controlled thereby. The intent to
give her the income only of a one-third share
clearly appears. The testator knew that if she re-
married she would receive support from her second
husband and would no longer need all the income
to be derived from the estate and that one-third
of such income would be sufficient. The fact that
he gives her the one-third in the event of her re-
marriage negatives the construction by her counsel
that she is to have the entire estate absolutely with
power to dispose of the corpus and principal for
her own use.

If the testator had intended that his widow
should have the power to dispose of and use the
entire estate his insertion of the second clause in
his will was but an idle ceremony.

The final decree in this case adjudges (Case, p.
83) that the widow is seized in fee simple of all
the estate, subject to being divested of two-thirds
thereof in the event of remarriage. This is incon-
sistent with the claim made by the appellees that
under the first clause of the will the widow is en-
titled to the entire estate in fee; for if She were
so entitled, how could the devise be cut down by the
second clause to a one-third share?

Furthermore in support of the appellants’ con-
tention reference is made to paragraphs one and
two in the will which gives to the wife, not to the
Wife “and” or “or” her neirs. Whereas, in para-
graph three, the testator provides that “«1; my es~
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tate shall be divided amongst our children or their
respective heirs * Ok By omlttmg the word
“heirs” in one part of the will and inserting it in
another part he thereby made manifest his inten-
tion that he wanted his wife to get only a life es-
tate and the fee to go to his children and their heirs.

Twelve cases were cited by Vice-Chancellor Fiel-
der in his conclusions (Case, p. 80). With the ex-
ception of the first, that of Den V. Gifford, they hold
that a fee simple estate was vested in the first
takers because they had a power of disposal with-
out restriction as to the mode of execution. There
are no expressions contained in the Kutschinski
will from which a power of disposal can be inferred,
and in the case of Den V. Gifford, the will was
executed prior to the enactment of the statute of
1784 and construed in accordance with the common
law.

The next question for determination concerns the
disposition of the two-thirds of the income in the
event that the widow remarries and thereafter takes
but one-third. There would be a hiatus as to this
two-thirds between the date of the remarriage and
the death of the widow, as the division amongst the
children is not to take place until after her death.
It would seem that the executors or trustees ap-
pointed by a court for that purpose would have the
right to collect and hold such two-thirds share of
the income and divide it amongst the children upon
the death of the widow.

The fourth clause of the will directs that the
executors shall be the ones who are to estimate and
decide the amounts of the advancement made by
the testator in his lifetime to the children.

The only remaining question is whether in the
event of the death of a ‘child or children of the tes-



tator prior to that of the widow the heirs at law
and next of kin of such child or children will share
equally with the surviving children of the testator
or take only the share their parent would have
taken had he or she survived the life tenant. In
other words: Will they take per capita Or per
stirpest

This question may not have to be decided in the
present suit. Should all the testator’s children
survive their mother the question would not arise.
If it is necessary that it be determined, we contend
that under the ease of Hard v. Turnure, 39 &' J.
Eq. 121, which is the case nearest in fact to the
present that we have been able to find, the persons
who are to take are to be ascertained with reference
to the time of the death of the testator and not
the period of division or distribution, and that, as
all seven of the testator’s children survived his
death, their shares are fixed, and in the event of
the death of any of them prior to that of the life
tenant, his or her share would go to his or her heirs
and next of kin per stirpes.

Aside from the help afforded by the statute of
1784 and the reported cases, even if the widow of
the testator did not remarry the greatest estate
which she could claim under his will is a life estate,
and the manifest intention of the testator to give
her no estate greater than a life estate with a
remainder over to his children is clearly indicated
in the wording of his will. It is a home-made will
—drawn by the testator himself—and if it had been
his intention to devise and bequeath all his estate
to his wife absolutely, the second and third sections
thereof, which provide that the estate shall go to
his children and their heirs upon his remarriage or
death, are meaningless and useless surplusage and
would not have been inserted in the will. The sec-
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ond and third sections are not ambiguous and
should not be discarded.

It is respectfully submitted that the final decree
herein should be reversed and there should be a
decree in accordance with the foregoing contem
tions of the appellants; that the receivership should
be made permanent, and the life tenant compelled
to account; and that counsel for the defendants-
appellants should be awarded a suitable counsel
fee*

KELSEY & LUDWIG,
Solicitors for and
of Counsel with Appellants,
Henrietta EL Sheffer, et ais.

[43230]
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GUSTAV A. KUTSCHINSKI,
by Samuel Kalisch, Jr., Esq., Guardian Ad Litem.

Statement of Facts.

The case comes up on appeal from a final de-
cree of the Court of Chancery (state of case pp.
78-84) on a bill of complaint praying the con-
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struction of the Last Will and Testament of
Gnstav M. Kntschinski, deceased, and a declara-
tion and determination of the rights and interests
of the parties to the suit; and on the counter-
claim for an accounting by Margaretha H. Kut-
schinski, widow of the testator, of the rents, is-
sues, profits and income of the real and personal
Estate of the testator, and for the appointment
of a receiver of the rents, issues, profits and in-
come of the real and personal estate of the testa-
tor. The court ordered, adjudged and decreed
that by the true construction of the said last
Will and Testament, Margaretha H. Kutschinski
is seized and possessed in fee simple of all the
estate, both real and personal, of which the
testator died seized and possessed, subject to
being divested of two-thirds thereof in the event
of her re-marriage; and further ordered, ad-
judged and decreed that the counter-claim be
dismissed.

The defendant Gustav A. Kutschinski, filing his
brief by his guardian «d litem, is one of the
seven children whom the testator left him sur-
viving, and is an inmate of the asylum for the
gés)ane in the State of Wisconsin (case pp. 35,

The last Will and Testament of Gustav Martin
Kutschinski (case pp. 5-7, 35; Exhibit A) was
written in the testator’s own hand (pp. 76-77),
and was probated on July 8, 1927, by the Surro-
gate of the County of Hudson and letters testa-
mentary to the executors therein named were
issued (case p. 35). The will (case pp. 5-7, 35;
Exhibit A), reads as follows:
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IN THE NAME OF GOD, AMEN,

I, Gustav Martin Kutschinski, of the City of
Union City in the County of Hudson, State of
New Jersey being of sound and disposing mind
and memory, and considering the uncertainty of
this life, do make publish and declare this to be
my last will and Testament as follows, hereby re-
voking all other and former wills by me at any
time made.

First, after my lawful debts are paid, I give,
devise and bequeath to My beloved Wife Mar-
garetha Kutschinski nee Meyer all My Estate and
Property Real and personal Property Where So-
ever the Same May be and of Wat Soever the
Same May be and of Wat Soever kind it May
consist of at the time of My dead forever.

Second, but in Case My Wife Margaretha H.
Kutschinski gets Marriad agani then She Shall
receive only one third (1/3) from My Estate left
forever.

Third. And after the decease of My Wife
Margaretha H. Kutschinski all my Estate Shall
be divided amongst our Childern, or their re-
spective heirs Share and Share alike the fol-
lowing Names of our childern

1 daughter Emilie A. Kutschinski now wife
of Fred Luhrs

2 Son Gustav Adolph Kutschinski—Missing
from Home since 1914

3 daughter Henrietta E. Kutschinski Now
wife of Narman Sheffer

4 Son Frederick W. Kutschinski

A5 daughter Alwine Kutschinski now wife of
Edward Newman

6 daughter Margaretha L. Kutschinski Now
Wife of Ernst Grewe Jr

7 Son Walter H. Kutschinksi.

State UttfaTVv
New Jersey
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Fourth but this Childern Whom receive all
readdy from their pearants by their Fathers life
time a part for help from their share and the
amount each one did receive by their Fathers
life time Shall be Estimated and deceided by the
Executors.

Fifth, and I order and direct in Case any one
of My heirs is not Satisfied With My Will or
make a contest against My Will Shall loose his
or their share in My Estate herein Stipulated
and Shall receive Notting except that part
Which the have receivid all readdy by their
Fathers life time and this last Share or part of
last Share if any one Should loose by being Not
Satisfied or contesting My Will this Share or
part of the Share shall be divided amongst the
rest of my heirs herein Stipulated likewide I
make, constitute and appoint My Wife Mar-
garetha H. Kutschinski and Fred Luhrs to be
my executors of this, my last will and Testament
and that My Said Executors be not required to
give Bonds for the performents of their Said
duties.

IN WITNESS WHEREOF, I have hereunto
subscribed my name and affixed my seal, the 6th
day of July in the year of our Lord one thou-
sand Nine hundred and Twenty Five 1925

GUSTAV M. KUTSCHINSKI (Seal)

We, whose names are hereto subscribed, do
certify that Gustav Martin Kutschinski. the tes-
tator, subscribed his name to this instrument in
our presence, and in the presence of each of us,
and at the same time he declared in our presence
and hearing that the same was his last will and
Testament, and requested us, and each of us to
sign our names thereto as witnesses to the execu-
tion thereof, and which we hereby do in the pres-
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ence of the testator and of each other, this 6th
day of July, the day of the date of the said Will,
and write opposite onr names our respective
places of residences.

Erick Krause residing at 3876 Boulevard
West Hoboken, N. J.

W. E. Hopper residing at 301 Palisade Ave
West Hoboken, N. dJ.

Gustav M. Kutschinski Gustav M. Kutschinski.

The defendant appeals from the decree of the
Court of Chancery ordering and adjudging as
aforesaid, and from the whole and every party
thereof, upon the following grounds: (1) that
under the terms of the will and the true construc-
tion to be placed thereon, the real and personal
estate of the testator was devised and bequeathed
to his widow for life, provided she does not re-
marry, and in the event of her re-marriage she
is to have the income from one-third part of the
estate, real and personal, from such time until
her death; (2) upon her death all the corpus
of the estate, real and personal, is to go to, and
be divided among, share and share alike, with
deductions for advancements, the children of the
testator or their respective heirs; (3) that an
accounting by the widow of the rents, issues,
profits and income of the estate, and for the
waste and depreciation of the real estate while in
ler Possession, and an appointment of a perma-
nent receiver of the rents, issues, profits and in-
come of the Estate, all as prayed for in the
counterclaim, should be ordered, adjudged and
ecreed; (4) and that a counsel fee suitable in

amount be ordered paid out of the estate to
counsel.



LAW AND ARGUMENT.
FIRST POINT.

The one rule of construction to which all
others are servient and assistant is, that the
meaning intended by the testator is to be ascer-
tained and given effect to, in so far as legally
possible. To determine such meaning the court
is to take the instrument “by its four corners”
and consider it in all its parts. Effect is to be
given to all its provisions if they can be so
reconciled as to make them lawful. Construction
is to be in favor of the heirs.

The intention of the testator is to be collected
from the whole will and from a consideration of
all the provisions of the instrument taken to-
gether, and is not to be gathered from detached
portions alone. Miller V. Worrail, 62 N. J. E.

776. Intent is to be ascertained from the full
view of everything “ within the four corners®
of the instrument, and effect should be given
to every word and clause if not inconsistent with
the general intent of the whole will when taken
together. W here two constructions are sug-
gested, the one disregarding a part of the will
and the other giving effect to the will as a whole,
the latter must be adopted. The general per-
vading purpose of the testator should override
any inconsistent, special provision found in the
will, and his particular intent as shown by a
single provision standing by itself must yield
to the general leading intent as manifested in
the whole instrument.

In Rogers V. Rogers, 49 N. J. E. 98, and in
Graydon V. Graydon, 25 N. J. E. 561, the court
held that in construing the will the intention of
the testator is to be collected from all the parts
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of the will taken together; and after looking at
the whole instrument and considering all its
parts, such construction is to be adopted as will
give effect, if possible, to every part of the will.

The first great leading rule from which courts
of justice never depart, is, to put such a construc-
tion on apparently conflicting parts that both
of them if possible may stand, and the whole
will be carried into effect. The rule of law 1is
imperative that every clause in a will shall be

made to operate if possible. (Vide Kent V. Arm -
strong, 6 N. J. E. 637, 644)

In Marshati v. Hadley, 50 N. J. E. 547 it was
said the courts in construing wills may depart
from their strict words and read a word or a
phrase in a sense different from that which is
ordinarily attributed to it when such a departure
is necessary to give effect to what appears, on
a view of the whole will, to have been the inten-
tion of the testator.

In Biackwell V. Blackwell, 15 N. J. L. 386, it
was held that in determining whether/a word
is used in a will in a technical or morev”genexal
sense it is to be considered which will best ef-
fectuate the testator’s intention.

If a will is capable of two constructions one
of which would exclude the issue of the testator
and the other permit such issue to participate
11 a remainder limited upon a life estate given
to the widow, the latter construction is to prevail.
The heirs of a testator are favored by the policy
°f the law, and cannot be disinherited by weak
implication, and when the testator intends to dis-
inherit them he must indicate that intention
clearly. Miller V. Worrall 62 N. J. E 776, Wood -
ruff y. white 79 N. J. E. 225, Rowley V. Currie
A N. J. E. 606.
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The courts of other States follow the same
rules of construction. E. g., In Eaton V. Straw,
18 N. H. 320 the court held that while there can
be no limitation over after a devise of a fee
simple, yet an attempt to constitute a limita-
tion over may serve to give such a construction
to the phraseology that a defeasible fee may be
taken as intended (vide also Taylor V. Martin,
3 Pa. CO. Ct R. 146, in re McClure’s Will, 136
N. Y. 238, 32 N. E. 758).

SECOND POINT.

A devise not defined by terms of inheritance
and perpetuity, and not expressly for life, vests
the fee in the devisee; PROVIDED THERE IS
NOT IN THE WILL A SUBSEQUENT DEVISE
OF THE SAME PREMISES UPON THE
DEATH OF THE FIRST TAKER. THE IN-
STANT CASE COMES WITHIN THE PRO-
VISO.

The legislative intent in passing the Act of
1784 to pass Estates in fee by certain devises
in wills and testaments and to limit estates in
tail (4 Comp. Stat., p. 5873, sec. 36), was to
compel the construction of devises which omitted
the words “heirs and assigns” as passing an
estate in fee, except in two cases; namely, (1)
where the will contained expressions from which
it appeared that the devise was intended only
to convey an estate for life, and (2) when the
testator made a further devise after the death of

the first devisee. Morris V. LeBel, 71 N. J. E. 43.

“ Where devise of the same land is expressly
made to take effect after death of first devisee,
it is impossible to doubt that the intent of the
testator was to make the interest of the first
devisee a mere life estate.” 1bid., at p. 46.



In Jones’ Exec. V. Strites, 19 N. J. E. 324, the
court held: a devise of land or bequest of chattel
by words which clearly would give the absolute
estate will be construed into a devise or bequest
for life only, if the will contains words giving
it to another upon the death of the first taker.

A testator having given his devisee,an abso-
lute estate in fee could limit the estate by sub-
sequent provision clearly showing his intention
that the estate should go over to another upon
the happening of a specified contingency. Sayre
v. Kimble, 93 N. J. E.

In the recent case of Myers V. Moorestown
Trust Co., 145 Atl. 540, the Vice-Chancellor con-
strued section 36 of the Statute of Wills above
referred to. We quote from the court’s opinion
as follows:

“Where the devise in the first instance is
in general terms without defining or limiting
any specific estate, a life estate results by im-
plication in the absence of other controlling
circumstances. Downey V. Borden, 36 N. J
L. 460, Groves V. Coxe, 40 N. J. L. 43. The
statutory modification of this rule of con-
struction by section 36 of our statute of
Wills (4 Comp. Stat. p. 5873), which statute
declares that a fee may result from a gift
of that nature, extends only to instances in
which no expressions are contained in the
will where it shall appear that such devise
was intended to convey only an estate for life
and no devise over is made after the death of
the first devisee. An exception to this gen-
eral rule of construction is to be found in
cases in which such devisee is given the
power of disposal without restriction as to
the mode of execution and in cases in which
a charge i1s made upon the person of the
devisee or on the quantum of the interest so
devised.’’
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“A clear gift in one clause cannot be taken
away or cut down by doubtful expression in an-
other clause, but only by express words or by
clear implications,” held the Court of Chancery
In Johnson V. Haldane, 95 N. J. E. 406. Counsel
confesses that to use this quotation may mean
the use of a double-edged sword; for just as the
second paragraph of the will should not make
the fourth ineffectual, so, it may be argued
the fourth should not cut down the estate devised
in the second. Our answer is that whatever
sriexpress words” or “clear implications’’ there
are, are to be found in the fourth and not in
the second paragraph. There is no doubt about
the intendment of the words in the fourth para-
graph. The question then is: did the testator
mean just what he said in the second paragraph?
But this provokes another question; namely, in
the light of the provisions of the fourth para-
graph what 4i¢ the testator mean in the second
paragraph? bpid he there use “ express words”
or such as evidence a “ clear implication” ? Con-
sidering what follows that paragraph, is the
sense of the term “for ever” absoultely un-
equivocal ?

Advertence to the holdings of the courts
of other states reinforces our position. Thus
in Baxter V. Bowyer, 19 Oh St 490, the court
held that where by one clause in the will prop-
erty is devised prima facie iImporting an abso-
lute estate, and by a subsequent clause is given
in remainder to another person, the first devisee
takes only a life estate. Also Shaftall V. Roe, 3
Ga. 453, Conover V. Stringer, 53 Ind 248. In
Corby V. Corby, 85 Mo. 371, it was held that a
devise and bequest in such general terms as
standing alone would give the fee will be deemed
to give an estate only for life where the intention
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so to limit them clearly appears from the will
taken as a whole. In Stevens V. Miller, 2 Den.
Snr. 597 (N. Y. 1884), the court held that an
absolute devise must be construed in connection
with subsequent clauses of the will which modify
its effect. Also, Eiiet V. Paxson 2 Watts. & S.
418 (Pa); Appeal of Erich, 86 Pa. 386; Robin-
son V. Finch, 116 Mich. 180, 74 N. W. 472, In re
Schomer’s Estate, 211 Pa. 297, 60 Atl. 789.

In the recent case of In re Robinson’s Will,
144 Atl. 457, the Supreme Court of Vermont
said:

“ Even when an absolute estate is in terms
given by the will, if subsequent passages
therein plainly show that it was intended that
the beneficiary should take a life interest
only, the gift is restricted accordingly.”

THIRD POINT.

The.statutory rule as defined in our Second
Point, supra, may be supplemented thus: A
devise not defined by terms of inheritance and
perpetuity and not expressly for life vests the
fee in the first taker if an unrestricted power of
disposition is expressly given or where such a
power may be implied from the fact that the
gift over is only of what may remain undisposed
of at the time of the first taker’s death. This
inle is controlling in each of the twelve cases
cited by the Vice-Chancellor; but as the will in
the instant case neither expressly nor, as defined,
impliedly grants such a power of disposition, the
cases, it is submitted, are not in point.

The Vice-Chancellor in his opinion (case
P 0) cites twelve cases for the proposition that
where a testator has manifested an intent to vest

an °“"so”te fee simple in the first taker, a sub-
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sequent limitation thereof is void as inconsistent

u'ith the rights of the first taker.

With the principle thus formulated we do not
quarrel; but our contention is that it is applicable
only to an instance where there can be no ques-
tion but that the first devisee does take a vested
fee. To apply this rule to the instant case is to
beg the question. This is not a rule of construc-
tion,; it is a rule which is applicable only after
the will has been construed to intend a vesting of

the fee simple absolutely in the first taker.

The cases are further interesting to us for
the reason that they define conditions none of
which i1s to be found in the case sub judice.
They formulate a rule of construction which is
patently inapplicable to the Kutschinski will.

In the leading case of Downey V. Borden, 36
N. J. L. 460, Depue, J., said: “ The principle is
entirely settled that where lands are devised in
the first instance in language indeterminate as to
the quantity of the estate, from which an estate
for life would result by implication, and words
adopted, to the creation of the power of disposal
without restriction as to the mode of execution
are added, the construction will be that an estate
in fee is given.”’

The Vice-Chancellor in his opinion cites (1)#
Brohm V.Berner, 95 N. J. L. 85, in which the court
in referring to Downey V. Borden says: “ Since
the promulgation of that decision the principle
there declared has been steadfastly adhered to
by this court.”

Then the court (in the Brorm case) holds
“that the devise now under consideration

* The numbered cases are those cited by the Vice-Chancellor.
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is clearly within the class designated in
the citation from Downey V. Borden”
The will in the Brohm case reads as fol-
lows: “1I give and bequeath to my beloved wife
all my real estate, also all my personal prop-
erty of every description, also all moneys due at
my decease to her own private use forever, and
after her decease to the relatives of myself, as
well as her, the balance in equal parts or shares/
The court held this residuary clause “ almost
identical with the provision of the will construed
n (2) Annin's Execs, V. Van Doren’s Adm ., 14
N. J. E. 135. In that case the testator gave his
daughter one fourth part of his residuary estate.
He then provided that if she should die leaving
no legal issue so much of "the share paid over to
her “ as remains unexpended” should go to his
surviving children and their heirs. “ It was con-
sidered that the words ‘so much as remains un-
expended’ unless qualified by other provisions in
the will limiting the power of expenditure, con-
ferred an absolute and unrestricted power of
disposal.”

The court in the Brohm case cites also (3)
McCloskey V. Thorpe, 74 N. J. E. 413. In that
case the testator directed by his will that the
proceeds of the sale of his mill be paid over to
nis wife, to whom he also bequeathed all of the
personal property of which he was possessed,
and then provided that « if there should be any-
thing left after her death” it should be divided
among specified beneficiaries. The only difference,
between these two cases cited and the Broam
ease the court in the latter case found, was that
m the Brorm case the disposition was of realty
while m the earlier cases 1t was of personal

ate, but that this made no material difference.
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The only other case cited as authority by the
court in the Brohm case is that of (4) Tuerk Wv.
Schueler, 71 N. J. L. 371. In that case the de-
vise read as follows: “I give, devise and be-
queath all my property, real or personal, to my
beloved wife * * *
power of the same to sell, lease or dispose of the
said property real and personal as she desires.
And what is left at her death of said property
real and personal, I give, devise and bequeath to
my granddaughter * *

she to have full disposing

(5) InHendeern V.McGowan,91 N. J. E. 359,
the will read as follows: “1 give, bequeath and
devise all my rest, residue and remainder of my
estate real, personal or mixed in whatever it may
consist or wherever situated which shall belong
to or be owned by me at the time of my death to
my said wife * * *; and it is my will and I
do order that any of my estate devised as afore-
said, remaining in her possession at the time of

her death shall be inherited by my heirs at law.”

6) In Mcciellan V. Larchar, 45 N. J. E. 17,
the devise was of all the estate to the testator’s
wife, “the same to be held and enjoyed by her
fully and absolutely and without restriction of
any kind with full power to alienate, convert or
dispose of the same in such manner as she may
deem best” ; and there was the subsequent pro-
vision in the same instrument that upon the death
of his wife all his estate, “or so much of it as re-
mains the property of my wife at her death”
should go to his children.

(7) In Rodenfels v. Schumann, 45 N. J. E.
383, the will was as follows: “ My will and de-
sire is that all my property both real and per-
sonal shall be for the sole use and benefit of my
wife =+ =+ * after my decease, and, in the
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event of her death then what shall remain be dis-
posed of in the following manner * #

(8) In Gatante V. Silverstein, 98 N. J. E. 52,
the devise was to the wife, “ to have and to hold
the same to her executors, administrators, or as-
signs forever” ; then a devise over of the Estate
after his wife’s death to his children.

9) In Bennett v. Home ete., 719 N. J. E. 76,
the testatrix gave to complainant, not for life
or indeterminately but to ner, her heirs and as-
signs forever and added in another clause an au-
thority to sell or otherwise dispose of the whole
or any part or portion of ity addlng that “ if the
said (complainant) should die without children,
leaving the estate hereby bequeathed to her or
any part of portion of the same, then it is my
will that so much thereof or such part or portion
of said estate as she may leave at her' decease
shall go to the Home for the Friendless.”

(10) In Dodson V. Sevars, 52 N. J. E. 611,
aff’d 53 N. J. E. 347, there was a bequest abso-
lutely to T., with the proviso added that if she
should die intestate leaving any part of it undis-
posed of, then the executors were to convert it
into money and distribute it. This statement of
the will shows an absolute gift for an indefinite
time with an unlimited power of alienation.

(H) In Huston v. Boyd, 84 N. J. E. 107, the
devise was to testator’s wife, for her support
and maintenance and ¢o dispose of as she may
deem proper. “ The estate that may remain un-
disposed of after the death of my wife I give, de-
vise and bequeath unto the children of my
several three sisters.”

In the earliest case cited by the Court of Chan-
cery, namely (12) Den V. Gifford, 9 N. J. L. 46,
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the devise was as follows; “1I give and be-
quest unto my son, E. B. all my lands and in-
terests and interest in lands * * * which I
give and bequeath to him m d his heirs forever

+ and after the decease of my son E. B. I
give and devise to my grandson A. B. son of E. B.
all of the above mentioned lands * * * which
I give to him and his heirs and assigns forever.”
Obviously the fee vested in the son, and the de-
vise over to the grandson was void because in-
consistent with the first gift.

It is respectfully submitted that the final de-
cree of the Court of Chancery should be reversed
and there should be a decree in accordance with
the contentions in this brief.

KALISCH ¢ KALISCH,
Solicitors for and of Counsel
with Appellee Gustav A. Kutschinski.

SAMUEL KALISCH, Jr., Esq,,
Guardian Ad Litem.

Samuel Kalisch, Jr.,
Of Counsel.
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The issues presented by the pleadings call for
the construction of the will of Gustav M. Kuts-
chinski, deceased. The pertinent clauses of the
will are in the form following:

‘First, after my lawful debts are
I give, devise and bequeath to my beloved

Wife Margaretha Kutschinski nee Meyer all
My Estate and Property Real and personal
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Property Where Soever the Same may be
and of Wat Soever kind it May consist of
at the time of My dead forever.

Second, but in Case my Wife Margaretha
oil 1 tsc mski “ets Married agan: then She
fehall receive only one third (13) from My
Estate left forever.

Third. And after the decease of My
Wife Margaretha H. Kutschinski all My
Estate Shall be divided amongst our Chil-
dren or their respectlve heirs Share and
Share alike * w* *.>

The Court below held that the first clause
standing alone, clearly contains the gift and
devise to the wife of the testator absolutely and

in fee, of the whole of the testator’s real and
personal estate after his debts.

A similar provision in a will was considered

by Vice-Chancellor Backes in Galante V. Silver-
stein, 98 N. J. Eq. 52. It was in the form

following:

Second. I give, devise and bequeath

unto my beloved wife, Lucia Galante, all
my household furniture, and all the rest of
my personal property, and also all the residue
of my real or mixed estate of which I shall
be seized or possessed or to which I shall
be entitled to at the time of my decease,
to have and to hold the same, to her execu-
tors, administrators or assigns forever with-
out any litigation on the part of mv children
or their heirs.
" AThird. I give and bequeath unto each
ancf every of my surviving children all the
lesidue and remainder of my estate, real
and personal or mixed, after my wife, Lucia
Galante, is death, share and share alike.”

In construing this will the Vice-Chancellor
says:

{ “ Tiie devise to the testator’s wife vested
m her an estate in fee. Den ». Schenck, 8



3

N. J. Law 29; Den v. Bowne, 18 X. J. Law
210; Jarm. Wills (6th Ed.) 31, 43. The
later devise over to the testator’s children
was probably intended that if at the wife’s
death anything remains, it should go to the
children, but he did not thereby mean to,
nor did he, cut down her fee. The devise
over is void. Den v. Gifford, 9 N. J. Law
46.”

Furthermore, the Court disposed of the con-
tention that only a life estate passed to the wife
as follows:

“It is claimed that as the devise to the
wife does not contain words of inheritance,
and because there is a further devise of
land to the children, only a life estate
passed to the wife. Section 36 of the Wills
Act (Comp. Stat. p. 5873). At common law
the words ‘heirs and assigns’ were not neces-
sary to pass a fee by devise. Swinb. Wills
(6th Ed.) 174; 3 Jarm. Wills (5th Am. Ed.)
Sections 30, 48; Den v. Bowne, supra. Any
words denoting an intention to pass the
whole interest of the testator will carry an
estate of inheritance. 3 Jarm. Wills 48.
The statute is remedial, and applies only,
as its language indicates, to devises where
‘no expressions are contained in such will
and testament whereby it shall appear that
such devise was intended to convey only an
estate for life, and no further devise thereof
being made of the devised premises after
the decease of the devisee to whom the same
shall be given.” It does not apply to wills,
certain in their language, devising a fee.
Den v. Bowne, supra. The common law rule
of construction is that a devise of land
without words of limitation or description
of the extent of the interest devised, creates
a life estate only, in the absence of a con-
trary intent. Technical terms are not neces-
sary to show such intent. The effect of the
statute is to change the common law rule
of construction and make an indefinite devise
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without any words of perpetuity annexed
pass an estate in fee-simple instead of a life
estate. It reverses the common law rule
Formerly an estate for life only would pass
y an indefinite devise unless a contrary in-
tention could be inferred from the will. Now

nnW State 1<l A pass ~ch H I
anneifr*u m”en”10n pass a less estate
O V °nt ructl?n °r °Peration of law.

Wil 4s. B Bpevghdue 75, 14T HJarm.

Schenck, supra; File v. Young, 24 N. J. Law

denotin®arLfi doctrine . “at 3oy, words
g intention to pass the whole interest

of the testator will carry an estate of inheritance,

e Court m the last case cited among others,
18 N. J. Law 210.

Ben V. Bowne,

In this case a devise was made in these words:

I give and bequeath to my wife P. B

1111 m (8 ate and Personal property to
baJ b(dd and enjoy forever, for the free

) .. o .

%gr Eer haesrsig%%(lienl%o o%tl%slfll.Bers D excepting

In the course of the opinion of the Supreme
Court, Nevius, Justice, says at the top of page

“ Therefore thgz a testator by will de-
estate to A, he devises

he highest estate of which he himself is
seized If a fee tail or an estate for life,
HI wdl conveys such estate, and if a fee-
simple the devises takes a fee-simple. Words
ot inheritance are not necessary in a will
to devise and carry a fee-simple. # *
In the present case it is clear that the
testator did not design to limit the estate
devised to his wife, to a life estate, for he

1 ber IH b?°d and enjoif1 forever for
ree use and that of no other person.
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Again in the same case in the opinion of Jus-
tice White, on page 212 he says:

“Lord Mansfield says, ‘no technical words
are necessary in a will. If the testator makes
use of what is tantamount, as if he says “1
give in fee simple all my estate,” that will
carry all his interest in the land devised
and will pass a fee if testator have a fee in
the premises.’

“If a man devises all his estate, it com-
prehends all that he has; for the word
‘estate’ is genus generalissimum and in-
cludes all things real and personal.”

In Den V. Schencn, 8 N. J. L. 29, our Supreme
Court considered a devise in a will made with
these words:

“ Further, I give unto my said son, Gil-
bert, all my real estate, together with a lot
of land lying and being at Raritan Landing,
ete.”

In the course of the opinion of Justice Ford,
he says:

“ The question arising on the will in dis-
cussion 1is, what estate Gilbert Lane took
in the devised permises? It is my opinion
that he took a fee simple, defeasable on
specified conditions; that if he had no issue
at his death, and his sisters survived him,
that they should take the estate.

“ The devise to Gilbert of all the testator’s
‘estate’ comprehended a fee simple, accord-
ing to the principle and reason of the thing;
for ‘estate’ means interest; and all the inter-
est of the testator must mean a fee simple if
the testator had one. 1 Salk. 236; 2 P. Wins.
524; 1 T. R. 411; 3 Cranch 134.”

Applying the doctrine of these several cases
to the first clause of the testator’s will, it is quite
apparent; that the words used by him denote an
intention to pass his whole interest in the prop-
erty and will carry an estate of inheritance.
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These cases abundantly prove that technical
words are not necessary for that purpose. The
testator devises all his estate to his wife whatso-
ever it may be and of whatsoever kind it may
consist at the time of his death, to her forever.
In making this devise to his wife, the testator
has used the very terms which were used in the
cases cited to manifest an intention to convey
a fee, and these words have been held in the
various cases ample and sufficient for that pur-
pose.

At this point we should consider the effect,
if any, to be given to the third clause of the
testator’s will. This runs as follows:

After the decease my M/v AVife JViarsm
retha H. Kutschinski, all My Estate ShalAe
divided amongst our Children or their re-
spective heirs Share and Share alike * + *~

In Galante V. Silverstein, supra, Vice-Chancellor
Backes held that a similar disposition attempted
to be made in that' case was void and cites as
authority Den v. Gifford, 9 N. J. L. 46. The
clause of a will there under consideration ran as
follows:

“I give and bequeath unto my son Elea-
zarus Brewer, all my lands and interest in
lands lying on the west side of Mingemiliole
Brook, except one acre of land, which I re-
serve for the use of a burial burying yard,
where the burying yard now is | which I give
and bequeath to him and his heirs forever |
and also one-half of my grist-mill, and one-
nali acre of land about it; which I give to him
and his heirs; and after the decease of my
son, Eleazarus Brewer, I give and devise to
my grandson, Adam Brewer, son of Elea-
zarus Brewer, all of the above mentioned
lands, lying on the west side of Mingemihole
brook, and mill, and burying yard, and half
an acre, and have an acre of, about the mill,
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which .1 give to him and his heirs and as-
signs forever.”

The Chief Justice says at page 64:

“ The first member of the devise, to Elea-
zarus and his heirs, is clearly a fee simple.
The obscurity wholly arises from the sub-
sequent words, after his decease to his son
Adam and his heirs and assigns forever.
These words, it is contended, however fully
the former might give Eleazarus a fee sim-
ple, leave him only an estate for life.”

Thereafter the Court says at the bottom of
page 69:

“ Now the words, in the clause which has
been stated, of the will of Adam Brewer,
are all purely technical, to Eleazarus and
his heirs, and after his decease to Adam and
his heirs. There are no words in the will
which shew to a demonstration that the
testator did not mean what the technical
words import, and if we have no right or
power to say the testator did not understand
their meaning, or to put a construction on
them different from what has been long re-
ceived and affixed by law, we must say, the
intention of the testator was to give an
absolute fee simple in the same premises to
Adam, a disposition wutterly illegal, im-
practicable and irreconcilable; for having
given a fee simple, the whole estate, in the
first instance, in the premises, he had nothing
further to give, he had no further power of
disposal, unless, which was expressly and
rightly disavowed at the bar, he had at-
tached some legal contingency to the first
estate whereby it might be terminated and
a fee simple given over by way of executory
devise, or unless by a direct or implied
revocation; and how far that may be effected
by subsequent words will be hereafter
examined.”



8

Again at page 73, referring to this form of
disposition the Court says:

“ Now the case before ns does not come
within the_terms of the rule respecting dif-
ferent devises.” It is a limitation over after
a previous limitation. And here the rule of
all the books is very different. If the limita-
tion over be repugnant to the preceding
estate, or if it be a limitation over after an
estate in fee-simple, unless such estate be
determinable on some legal and timely con-
tingency, the limitation over is void.* * # ~»

Finally the Court says:

“ Upon the whole I am of opinion that
Eleazarus took an estate in fee-simple, and
not an estate for life, in the premises in
question.”

In West Side Trust Company V. Giuliano, 106
N. J. Eq. 475, Vice-Chancellor Backes distin-
guished the dispositions made in that case from
the devises In Galante V. Silverstein {supra). In
the former case there was involved the construc-
tion of a will wherein, after making certain dis-
positions the testator by the tenth paragraph
thereof gave all his residuary estate to “ his said
nephew, Pasquale Giuliano, to him, his heirs and
assigns forever.” In the following paragraph
the testator provided: “In the event that my
said nephew, Pasquale Giuliano, shall die prior
to or after my decease, leaving lawful issue him
surviving, then and in that event, I hereby give,
bequeath and devise, all the rest, residue and
remainder of my property * * * to the law-
ful issue of my said nephew, Pasquale Giuliano.”

In the paragraph next following the testator
further provided:

“In the event that my said nephew,
Pasquale Giuliano, shall die prior to or after
my decease without leaving lawful issue him



surviving, then and in that event, I hereby
give, bequeath and devise all the rest,
residue and remainder of my property
* # * to my said three nieces (naming
them) to them, their heirs and assigns for-
ever, share and share alike.”’

In the course of his opinion the Vice-Chancel-
lor says:

“The nephew stakes his claim on the
absolute disposition of the estate to him
and his heirs by the tenth paragraph and
the rule of construction, that once having
given the residue to him unconditionally,
the testator had nothing left to dispose of,
and the gift over is void, as in Den v». Gif-
ford, 9 N. J. L. 46, and Galante v». Silver-
stein, 98 N. J. Eq. 52. In each of these cases
of consecutive absolute gifts of the same
estate, and where the second gift was held
to be null, it will be observed that there was
nothing in any other part of the will which
in any way modified or limited the estate
given to the first taker. That feature dis-

tinguishes the two cases from the one at
bar.”

“ In the will under consideration the testa-
cor, after giving to the nephew what other-
wise would be an absolute estate, cut it down
and put an end to it at the nephew’s death
by giving the residue to his issue and over
to the nieces upon failure of issue. The gift
in remainder, though it be in a different
paragraph, is as pregnant of meaning as
the language of the absolute gift to the
nephew and cannot be ignored or discarded
because it is in conflict with the initial gift.
Apparent conflict in division must be rec-
onciled so that the whole may stand and
all parts of the will be given their full
significance.’’

“The executor and trustee is advised that
Pasquale Giuliano took a life estate in the
residue, the remainder to his issue and In
default of issue the residue will go to the
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three nieces by way of executory devise and
bequest.”’

The distinction pointed out by the Vice-Chan-
cellor in the last case is perfectly apparent in
the will now before the Court. In the instant
case we have consecutive absolute gifts of the
same estate and there is nothing in the will which
in any way modifies or limits the estate given to
the first taker. In the Giuliano case it was pro-
vided that in the event that the nephew die be-
fore or after the testator, leaving issue, then
the lawful issue should take; it was further pro-
vided that if the nephew die prior to or before
the testator, without issue, then the residuary
estate should go over to the three nieces named.
This situation was considered and discussed by
the Court in the opinion rendered in Den V.
Gifford (supra).

Upon the authority of the above cited cases,
it becomes apparent that the gift over to the
children of the testator in the third paragraph
of the will now under consideration is void and
ineffective.

It now remains to consider the second para-
graph of the testator’s will. This runs as fol-
lows :

“ Second, but in Case my Wife Margaretha
H. Kutschinski gets Married agani then She
Shall receive only one-third (13) from My
Estate left forever.”

The appellants in their brief have anticipated
the contention of this appellee with respect to
the effect of this clause. The language used by
the testator in the first paragraph is complete
and ample to vest his wife with an estate in fee
simple. The particular wording of the second
clause tends to confirm the construction placed
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upon the first clause. The effect apparently is
to give the widow the power of disposition and
use of his entire estate and therefore a complete
title thereto. By this clause the testator at-
tempted to make some disposition, as he ex-
presses it, “from my estate ief:.” Evidently
he had in mind when making the will, the possi-
bility that his wife might marry again after his
decease. What he attempted to dispose of, ap-
parently, is what was left of his estate at that
time.

The effect of such an expression in testa-
mentary dispositions has been considered by our
courts in several cases. This subject was con-
sidered In Bunnell Beam, 86 N. J. Eq. 101
This case involved the construction of a certain
clause in the will running as follows :

“ Fifth. As to the rest of my estate, real,
personal and mixed, I hereby give, devise
and bequeath, unto my husband Charles
Heldemore, after his death and all expenses
are paid, if there is any residue left it is to
be divided among my six cousins.’’

In the course of his opinion Vice-Chancellor
Baekes says:

“ The decision depends ftpon whether the
husband had the right to consume and ex-
haust the estate, for, if he had, then he was
the absolute owner and the devise over is
void. This is settled law. In Annin ». Van-
doren, 14 N. J. Eq. 135, the testator gave
his four daughters the residue of the pro-
ceeds of sale of certain of his real estate,
and all his rights and credits, after the pay-
ment of all just debts and expenses, to be
paid as soon as the estate could be con-
veniently settled. By a subsequent clause of
the will*, the testator made the following
direction:

“ ‘Should my daughters Lenah and May,
or either of them, die leaving no legal issue,
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the share or shares herein bequeathed to
her or them (if not paid over by my exec-
utors, and if paid over, then such part
thereof as remains unexpended), I give and
bequeath unto my surviving children and
their heirs equally between them.

“The chancellor held that the daughter
Lenah, whose share had been paid over to
her, took the share absolutely, by reason of
the power of disposal given by the will, say-
ing: ‘The cases rest upon the principle,
that if the testator, either expressly or by
implication, manifests an intent to vest in
the first legatee the uncontrolled power of
disposing of the property, such power in-
volves the idea of absolute ownership, and
the limitation over is void, as inconsistent
with the rights of the first legatee. The;
uncontrolled power of expenditure neces-
sarily implies absolute ownership as fully
as the power of' disposing of it. And this
difficulty can only be overcome by limiting
the right of expenditure to so much as may
be necessary for the support of the legatee.
This doctrine was cited with approval by
the court of errors and appeals in Downey
v. Borden, 36 N. J. Law 460; McOloskey v.
Thorpe, 74 N. J. Eq. 413; Brohm v. Berner,
77 Atl. Rep. 517

The Court then further refers to the opinion
Of Chlef Justice Gummere in Brohryi V. Berner,
and he concludes as follows:

“ Guided by these authorities, there is
not the semblance of a doubt left of Helde-
more’s absolute ownership of the property
in his lifetime. Upon his death it descended
to his heirs, to whom the fund now in ques-
tion must be paid, after the payment of
Charles Heldemore’s debts; and the devise
over to the testratrix’s cousins must be dis-
regarded as void.”

See also McCloskey V. Thorpe, 74 N. J. Eq
413. This case was considered in the Court of
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Errors and Appeals on appeal from Chancery.
It involved the construction of a clause in a will
running as follows :

“Third. I own one-third of the saw mill,
under the firm of S. L. Shimer & Co., it is
my will and I do order the one-third sold,
within one year after my decease to the
best advantage, and the money paid over
to my wife Charity for her use, and I also
will her all my Personal Property, that I
am possessed of, and if there should be any-
thing left, after her death, then 1 want
that divided also with the money from the
House and Lot Provided, however, if either
Harriet Eicke or John Zellers should die
before my wife, both die, Then I will that
the money so left to them shall be given to
the Trustees of Grace Lutheran Church of
Phillipsburg to be appropriated for its
benefit. I want S. L. Shimer with my wife
to sell the saw mill property and make _a
deed for the same or his executor. [ will
and order that my sister Fannie Mundy have
Four Hundred Dollars, Taken off of the two
Harriet and John’s shares after my w'f®
death and in case the boy John Zellers don’t
turn out to be a sober honest upright man
he can have no legacy in this will. Dated
October first, eighteen hundred and seventy.”

In the course of the opinion of the Court of
Errors and Appeals, Mr. Justice Swayze says:

“ The question at issue is whether Charity
took an absolute estate or only a life estate
in the proceeds of the saw-mill and the pen
sonai property.”

““The principle underlying the case is thus
stated by Chancellor Green in Annin’s
Executors v. Van Doren’s Administrator, 14
N. J. Eq. (1 McCart.) 135 (at p. 146): ‘The
cases rest upon the principle that if the
testator, either expressly or by implication,
manifests an intent to vest in the first
legatee the uncontrolled power of disposing
of the property, such power involves the
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idea of absolute ownership, and the limita-
tion over is void, as inconsistent with the
rights of the first legatee. The uncontrolled
power of expenditure necessarily implies
absolute ownership as fully as the power
of disposing of it. And this difficulty can
only be overcome by limiting the right of
expenditure to so much as may be necessary
for the support of the legatee.” In that case
he found no such limitation in the will which
contained a bequest over of such part as
remained unexpended.’’

After referring to Downey V. Borden, 36 N. d.
Law 460, Rodenfels V. Schumann, 45 N. J. Eq
383, Tuerk V. Schueler, 71 N. J. Law 331, Wilson
V. Wilson, 46 N J Eq 321, and Tooher V. Tooher,
71 N. J. Eq. 513, Justice Swayze proceeds as
follows:

“An examination of these cases demon-
strates that if the language of the will is
such as necessarily to imply an absolute
power of disposition, the estate is absolute
in the first taker, and such power of disposi-
tion is to be implied from an untrammeled
power to expend the legacy.”

The opinion concludes with these words:

“We are satisfied that the testator in-
tended that his wife should expend the pro-
ceeds of sale if she wished. To do this she
must have an absolute power of disposition,
and the ease is within the principle relied
on by Chancellor Green in Annin’s Executor
v. Van Doren’s Administrator.”

In Broam V. Berner, 95 N. J. Law 85, our
Court of Errors and Appeals considered the dis-
position made by the testator in the words fol-
lowing :

“1 give and bequeath to my beloved wife
all my real estate, also all my personal

property of every description, also all
moneys due me at my decease, to her own
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private use forever, and after her decease
to the relatives of myself, as well as her,
the balance in equal parts of shares.’’

In the course of the opinion of the Chief
Justice he says:

“ The sole question which the case presents
is whether or not by force of this residuary
provision in her husband’s will the defendant
became seized of an estate in fee-simple in
the lands conveyed by her to the plaintiff.”

After referring to the case of Downey V. Bor-
den, 36 N. J. Law 460, and the rule laid down in
that case and others following it, the Chief Jus-
tice says:

“The devise now under consideration is
clearly within the class designated in the
citation from Downey ». Borden. The de-
termination of the case, therefore, turns
upon whether there is to be found in the
terms of the devise words adapted to the
creation of an unlimited power of disposal
in the widow. No such power is conferred
by express words. Does it arise by neces-
sary implication?”

“1It is to be observed that the testator, by
the residuary clause of his will, blends his
real and personal estate into a single mass
and disposes of it as a unit. He gives it
directly to his wife and not to a third person
in trust for her benefit, and declares that
she shall receive it for her own private use
forever. Thus employed, the word ‘use’
implies something more than a mere
usufruct. He then provides that after her
death ‘the balance shall go to his and her
relatives in equal shares.” From the context
in which it appears the testator evidently
intended the word ‘balance’ as the equiva-
lent of the tenth definition given to it in the
Century Dictionary, viz., ‘What remains or
is left over as “ He bequeathed the balance
of his estate to A. B.” ° Giving to the word
this meaning the residuary clause is almost
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identical with the provision of the will con-
strued in Annin’s Executors ». Van Doren’s
Administrator, 14 N. J. Eq. 135, a case fre-
quently cited in our later decisions. In that
case the testator gave to his daughter Lena
the one-fourth part of his residuary estate,
including the moneys arising from the sale
of a certain portion of his real estate, and
directed that it should be turned over to
her as soon as his estate could be conven-
iently settled. He then provided that if she
should die leaving no legal issue, so much
of the share paid over to her ‘as remains un-
expended’ should go to his surviving chil-
dren and their heirs. It was considered that
the words ‘so much as remains unexpended,
unless qualified by other provisions in the
will limiting the power of expenditure, con-
ferred an absolute and unrestricted power
of disposal. No such qualifying language
appearing in the will, it was held that the
absolute ownership of the Shares vested in
Lena and that the gift over was void.”

And concluding, the Court says:

“We reach the conclusion, therefore, that
the rule of construction declared in Downey
y. Borden is applicable to the will now under
consideration, and that the defendant by
force of the residuary clause therein had
an absolute estate in fee-simple in the land?
zv?f}(’:’h were conveyed by her to the plain-
iff.

The effect of granting an uncontrolled power
of disposing of the property bequeathed and de-
vised was considered by Vice-Chancellor Stevens
il’l the case Of Bennett V. Home for Friendless,
79 N. J. Eq. 76. At the bottom of page 76 -the
Court says:

“No one can read the will without being
impressed with the conviction that the testa-
trix intended to give to her ‘namesake and

beloved and adopted daughter’ an estate in
fee-simple with absolute and unlimited power
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of disposition. She gives the estate to com-
plainant, not for life or indeterminately,
but to her heirs and assigns forever, and
she adds in another clause an authority to
sell or otherwise dispose of the whole or
any part or portion of it.

“It is true that she provides that ‘if the
said Esther May Anderson Bennett (the
complainant) should die without children,
leaving the estate hereby bequeathed to her,
or any part or portion of the same, then it
is my will that so much thereof or such part
or portion of said estate as she may leave
at her decease shall go to the Home for
the Friendless; but in thus attempting to
give to the home, she runs counter to that
rule which declares that ‘if the testator
either expressly or by implication manifests
an intent to vest in the first legatee the un-
controlled power of disposing of the prop-
erty, such power involves the idea of al»so-
lute ownership and the limitation over 1is
void as inconsistent with the rights of the
first legatee.” Annin’s Executor ». Van
Doren’s Administrator, supra * * *
Here what is given to the home is not ‘what
remains,” an expression that, taken in con-
nection with the context, may often be
construed as ‘remainder,” but ‘so much’ or
‘such part or portion-of said estate as she
(my daughter) may leave at her decease.
In this there is no ambiguity. It is unmis-
takably indicated that the testatrix desired
her daughter to have the unrestricted power
to dispose of principal. It was not the
whole estate that was to go over, but only
such part—as the daughter might see fit to
leave.”’

Again referring to the second clause of the
will of the testator, it appears, as we have before
stated, that he has attempted to make some dis-
position, as he expresses it, “from my estate
left.” By reference to the case of M cCioskey V.
Thorpe (supra), it appears that the testator in
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that case used a very similar expression, the
words there being “if there should be anything
left, after her death.” In the latter ease the
Court found that the testator intended that his
wife should expend the proceeds of sale if she
wished, and consequently to do this she must
have an absolute power of disposition. So in the
case before the Court it must be apparent from
the words used by the testator that he intended
that his wife should have an untrammeled power
to expend the estate. Under such circumstances
and under the rules laid down in the cases cited,
she must be held to have had an absolute estate.

By reference to the conclusion, filed by the
Vice-Chancellor in the Court below (case p. 81)
it appears that he construed the will to mean
that the complainant is entitled to possession as
owner in fee of all of the estate, real and per-
sonal® of which the testator died seized and pos-
sessed, subject to being divested in the event of
her remarriage, of two-thirds thereof. The au-
thorities to which we have referred above, amply
establish the right of the widow to the estate in
fee simple, both by reason of the structure of
the first clause and also by use of expressions
in the second clause indicating an untrammeled
power of disposition. Further examination of
the second clause of the will shows, however,
that there is no gift over of the part of the
estate of which the widow is divested. The
Court below says “ as to what shall happen to
the two-thirds of the estate in the event of her
remarriage, the will is silent and I shall not
attempt to indicate its disposition because that
event may never happen.” The cases we have
cited indicate clearly that gifts over under such
circumstances as we have under consideration are
ineffective because of the recognition of an un-
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trammeled right of the first taker to dispose of
the same or consume the same and that there-
fore the first taker has what might he well desig-
nated “ a fee simple absolute.” If, therefore, the
wife of the testator has an absolute estate in fee
simple upon the construction of the whole will, it
would seem to follow that any attempt to limit
the quality of the estate that the wife takes in the
property, would be ineffective. In other words, in
the second paragraph the testator has by implica-
tion at least recognized the grant of an estate
in fee simple absolute to the widow and in the
same sentence wherein he particularly recognized
the grant of a fee simple absolute in his whole
estate, he attempts to change the quality of her
interest to one-third thereof. In fact, and by
a strict interpretation of the second clause, the
wife can be said to have been divested not of two-
thirds of his whole estate, but of two-thirds of
his estate left at the time of the marriage of the
wife. If upon the construction of the whole
will the wife has a fee simple absolute, this at-
tempt to divest her thereof is inconsistent with
the grant and devise of the absolute estate in
the whole property.

Respectfully submitted,

LUM, TAMBLYN & COLYER,
Solicitors for and of Counsel with
Margaretha H. Kutschinski,
Complainant-Appellee.

Ralph K. Lum,
Of Counsel.












