
Mrs. Dora Po Rothseb:Ud 

S'I.'.ATE O:F' NEW JERSEY 
Department of Law and Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
1100 Raymond ·Blv~ Newark 2, N •. J. · 

BULLETIN 1442 · . April 17, 1962 

· ITEM. -
. 1 ~ 

TABLE OF CONTENTS 

APPELLATE DECISIONS - POMBO ET ALS. Ve TOTOWA AND . 
CHICKEN BARN» INC, AND RAYMOND MIESCH, AND ANTHONY 
MURPHY~ 

DISCIPLINARY PROCEEDINGS (Hasbrouck Heights) - AIDING 
·AND ABETTING UNAUTHORIZED TRANSPORTATION·- TRANSPORTATION 
.WITHOUT INVOICE - FAILURE TO FILE NOTICES OF DEFAULT -
T.1ICENSE SUSPENDED FOR 10 DAYS. 

DISCIPLINARY PROCEEDINGS ~-· ORDER DEFERRING EFFECTIVE 
DATE OF SUSPENSIONe (Hasbrquck Heights)e 

DISCIPLINARY PROCEEDINGS (Paterson) - SALE .. BELOW FILED PRICE -
AGGRAVATING. CIRCUMSTANCES - LICENSE SUSPENDED FOR 2Q . .,.DAYS, 
LESS 5 FOR PLEAe . 



t3TNI'g OF NlEW JEHSEY 
Department of JJaw and Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
1100 Raymond Ucvd. Newark 2, N~· J. 

BULLETIN 1442 April 17, 1962 

l. .APPELLATE. D:B~CISIONS - POMBO E'I' ALS. v. TOTOWA AND CHICKEN BAHN, INC.: 

FRANK POMBO, NORMAN GRIZZANTI, LOUIS 
AND RAYMOND MIESCH, AND ANTHONY MURPHY, 

Appellants, 
. .,,. 

MAYOR AND COUNCII.1 OF THE BOROUGH OF 
TOTOWAL AND CHICK~N BARN» INCo 1 t/a 
TWO GUxS CHICKEN BARN, 

Responden.ts. 

-------------------------------------------

l 
) 

) 

) 

)· 

) 

ON APPEAL 
CONCLUSIONS 
AND ORDER 

Hofstra and· Hofstra, Esqs . .,, by Howard Stern, Esq. and Reginald F. _ 
· Hopkins, Esq~, Attorneys for Appellants Pombo, Grizzanti and Murphy. 
Dominic Barra, E~qo, Attorney for Appellants Louis and Raymond Miesch. 
Francis Ro Giardiello, Esq@ 9 Attorney for Respondent Mayor and Council •. 
Simon, Jaffe & Dens-tman, l!:sqs_.» by Sidney s. Jaffe, Esq., Attorneys 

for Respondent Chicken Barn, Inc~ 

·BY THE DIRECTOR.: 

The Hearer has filed the following Report ~erein: 
I 

. "This is,an·appeal from the action of the respondent Mayor and 
Coiuicil of the Borough of Totowa (hereinafter referred to as Council) 
whereby on December 27, 1960, ·it granted the application of the 
respondent Chicken Barn, Inc., t/a Two Guys. Chicken Barn1 for a 
plenary retail distribution lipense for premises located at u. s. 
Route 46 and H.iverview Drive, in the Borough of Totowa. . 

ViThe pet:\. tion of appeal alleges that the action of the 
respondent Counc~l was e:rron.eous:1 for reasons which may be summarized 
as follows: · 

A. The application of the respondent Chicken Bar,n, 
Inco was improperly accepted by the respondent 
Council, in violation of N~ J* RQSo 33:1-24, in 
that at the time of its acceptance,. the respondent 
Council· was not lawfully author:tzed to issue the 
said license, .and the said license was granted on 
condition that the plenary r,etail consumption 

-license of the respondent Chicken Barn, Inc. be 
. surrendered o 

. . 
B~ That the said license was. issued to the. respondent 

Chicken Barn, Inco as a preferred appl1c~nt under 
circumstances wh:lch barred considera tiom .. of other 
applicants, a.nd thus was granted in an unfair and imprope1~ 
manner. 

C. Said Chicken Barn, Inc. failed to disclose in its 
application and at the time of the hearing below 
information regarding all beneficial interests in 
the parent· corporation of the said Chiclcen Ba1·n,, 
Inc. 
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At the hearing before thls Division, the petition af appeal was amended 
·to· iri,·cl ude these two add:t tional grounds: . ' 

-;, , 

:b. Appellants allege abuse of discretion on the part 
of· the res-pendent Council and undue influence used 
.by appellant'> It was asserted that no public hearing 
was.granted on the said applic~tione 

E o Appellants allege that an attorney repr.esenting the 
a.ppellan.t was an office associate of the municipal 
attorney at that time and was therefore proscribed 
from appea1~ing at the hearing belowe · 

"Respondent Council, in its answer, admits: 

· .A._ That; the plenary retail distribution license of 
Chicken Barn1 Inco was granted oh condition that 
its plenary.retail consumption license be 
surrendered: but denies that the said granting 
was invalid or unlawfule 

B@ The respondent Council sets forth as a s~parate 
· dei"ense that it has complied with all. the requirements'. 
of th.e ~rtatute and exercised its. sound .. disaret1a·n in '· 

·issuance of the licenseo 

. .: - . "Respondent Chicken Barn, Inc., in its answer., admits the 
allegations of the appellants with respect to the procedural steps as 
set forth in the petition of appeal, which were conditlons preced~nt to 
the granting of the said. application by the respondent Council, ap.d 
$ets.forth the following two defensesg · 

A. Th~"t the respondent has complied with all the require­
ments . of the State of New Jer·sey and Bor,ough of 
Totowa haying reference to the license i 1n question 
and the application therefor~ 

B~ The saj.d license. was lawfully granted and i.ssued, 
and tbe action of the Mayor and Council -0f the 

· Borough of Totowa was lawful in all resp.ects. 

"The appeal before this Division was heardJde n2.!Q. with full 
opportunity for counsel to present testimony under .1oath. and cross-

. examine the witnesses& Rule 6 of State·Regulation '.Nq .• 15" Shapir.g, " 
_ v. Long Bran<;Jb Bulletin 90li Item 2 o The transcript of the proceedings 
before the respondent Counci was admitted intb ev:l.dence under Rule 8 
or the said Regul.ationo For the purpose of' disposi'tion of this appeal,. 

· 1 t will be appropri.ate to discuss the facts as they apply to the 
substantive arguments raised by the appellants" 

"As t..Q....J:.Q1n.i_A of appellants v argument: The following facts 
appear to be undisputed. Respondent Chicken Barn, Inc. operates a 
large retail discount ,facility in the BOrough of To·towa.,· and was on . 
Novem:ber 22~· 1960 the holder of a plenary retail consumpt.ion license 
issued by the sald Borough for its present premises,. · 

non November 22, 1960, it f.iled with the re:spondent Council a 
letter in which: it offered to surrender i,ts consumption license if a 
distribution llc~nse ·were granted to it. It appears ·that., at that 
time there·were in existence ten plenary retail consumption licenses· 
in the Borough» f1.ve over the statutory quota, all tOf which were 
a1loi-red to continue as transfers and/or renewal of ;pre~existent licenses. 
R.S~ ~33:1-120160 · As of that date, the appropriate prdinance of the 

i. 
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Borough of Totowa limited the' number of plenary retail distribution 
licenses to one, and on_e place was already licensed for such ·purpose. 

"On December 6, 1960, the said respondent,· Ch-icken Barn, Inc. 
filed an application, 'consistent with its intentions as set forth.in 
its letter of November 1 22, 1960, with the clerk of the said responderit. 
Council, and the clerk was duly directed by the said _respondent to hold 
the application. 'in abeyance•ai On that day an amenda'tory ordinance 
raising the distribution quota from one to two was intvoduced, and 
passed on first reading, and after being d.ulY advertised, the ordinance 

. was adopted on ftnal reading by a vote of four to two on.December 20,. 
1960 and became effective on.December 22~ 1960~ The contents of the 
said ordinance was as follows: · · 

•l. That section 3B, sub-paragraph (b) of the ordinance, 
to which this is an amendment shall be amende.d to · 
read.as follows: 

Section 3B, (b)o The number of places licensed 
for plenary retail distribution shall be limited 
to twoo 

'2~ All ordinances· or amendments ·to ordinances in~ 
consistent herewith are hereby repealed~ 

~ 3 (I. Thfs ordinance shall take effect after final 
pa,ssage and publication as provided by .law$ e. 

"Prior to December 20,\l .. --·1960, the respondent Chicken Barn, Inc., 
in purported compliance with Rule 5 of State Regulation No~ 2, completed 
publication of tbe appropriate notice~ Although appare~tly first 
scheduled for Decemper 19th, the Ma.yor and Council .held public hearings 
on December 22 and December 27, 1960 on written objecti.ons filed agains~ 
the said application by the appellantso At a continued hearing which 
took place at a Council meeting on· December 29, 1960, the resolut.ion in 
issue was then adopted by a three-to-two vote, gr?.nting the distribution 
license to Chicken Barn» Ince upon the express condition that it 
surrender its plenary retait_ consumption license~ · 

. ''On Decelllber 22,. 1960, and immediately subsequent to the 
- publication of the foregoing ordinance, each of th~ appellants filed 

an applica.tion for a new plenary retail distribution license and under­
took publication.in complia.nce with Rule.5 of State Regulation No. 21> 

"Ap:p,ellants contend that the application of, the respondent 
Chicken Barn, Inc~ was improperly filed and invalid because it was filed· 
at a time when the ordinance quota of one was still in.existence, citing 

.R.s • .33:1-24, which states that it shall be the duty of each local · 
issuing authority. Oto receive a.ppllcations for such licenses as such 
issuing authority is authorized to issue•; and, thus~ th~ issuing 

.authority had no jurisdiction to accept the applic~tiono. · 

"It has been abundantly established that· the acceptance of an 
application is a.ministerial and mandatory function. R~S. 33:1-24 
enjoins the loeal issuin& authority to accept appl~catiops for such 
type of licenses ,as the statute has- 'thus au:thorize4 them. to issue. 
Accepting the application is obviously not tantamount to the granting 
of a license.· It is not the st~tus of the law prevailing at the time 
of the ~!ling of applications for a license or permit that controls, 
but the status of the law prevailing at th~ time the agency's decision is 
rendered. Saxreville Italian~American Cl~bJ .It!£..!... v. Say:revi~~' 
Bulletin 1411, Item 1; Ming v-s Chinese Restaurant Inc. v ... Te.~qeck, · 
Bulletin ·1279, Item 2; Socon:y-Va:cuum Oil CQ.. Inc. v. Mount HC?J1Y° Towns.filP-, 
135 N.J .J-'. 112 (Sup. Ct. 19.Lr7); Ji'ranltlin Stores Co., Y:.•. Elizabet,h, 
Bu11·etin 61, Item 1; Bock •raver11J' In.Q..:__y:_., Nexn1~ Bulletin 952, Item 1; 
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Q.ohe,n v Q:_W,right.s~ . .QJ~'!h Bulletin 1964, Item l; Tice y .L.N.9.Q.qc~if.f Lakq, 
12 N "~T" Super o 20.? a:t page 25 (App C? Div Q 1951); Hax.QJli e·t' .. C3~S •• v •. , 
Q!if~~.L~l~ tJ Bulletin 1385, Item l ~ The appellants cite :the casb of 
Scheerer_!tiJlh .. ,Y> D.a._~6 1.312 Kentucky 226 1 226 SoWo Second .955 :, 
{Ct. of Appeal'~. of Kentucky ,1955)" in support of its contention that 
consideration of tt:-e a,ppl:tcation can be had. properly only as of the; 
date of the· fil:lng of sucb. application~ This is clearly not the law in: 
New Jersey" The la.w t.hat existed at the time of the actti.al granting 
of the applicati.on for a license controls and, thus, the respondent 
Council did not. lack ju.risd.iction in the matter~ Dorio v. East Amwell 
et alib Bulle·t:tr1 965 9 Item 3; Cf Q £Lold~~-~g ~Il~X_..:l&~· .v...! '11ncoln Park 
il §.i.~ Bulletin 73,3$) I,tem 1~ 

~VAt the t:lrue of the grant:l.ng of the application by the 
respondent Council, the other applications of the appellants, were on 
file and the respondent was well aware of such filingo 

"I.engt~hy .hearings were held before the respondent Council' on 
s·everal days~ Clrea:t la.ti tude was given to the appellants to present 

·their obje
1
ctions. and. exa.mi.ne their witnesses and c:J;oss-examine 

witnasses of the :respond.ant~ This was similarly true at the trial 
de novq before t}1.i:3 D:lvisionc:> The granting of this applji.cat1.on afte~ 
the objectors haq. been. heard was :lnd:lcative of, and in substantial -
satisfaction of'~ .the purposes of the rule (Rule 10 of State Regulation 
No~ 2) ~. It appe~.rs from the substance of the adopting resolution that 
the respondent Com1c:U. considered· the elimination of a consumption 
license as desirable and in the best tnterest of the community, and 
concluded that t.11~l excha.:o.ge of such license for a plenary retail 
distribut;ion license would serve such :tnterest~ ~rhus, exercising 1 ts 
sound discret:lon a.nd best ju.dgment., it adopted, by .an affirmative 
vote of three t.o ,twoj) the relevt:r.nt resolution whi.ch, in its operative 
part, provj~des a.s follows~ 

'WHEREAS, 1Chicke:n Barn Inc (l' a corpora.t:ton of the 
State ot New Jersey~ trading as 2 Guys Chicken Barn, 
made application to the Borough of Totowa £or a. 
plenary ,retail d:lstr1.but:lon license, and 

WHEREAS 3 . Ch:tcl.t:en Barn Inc o sP trading as. 2 Guys Chtcken 
Barn Incv is presently the holder of a plenary retail 
consu;mptton license for premises located at. Route 46 
and B.iv~l"fView Drive in the Borough of Totowa, County or· 
Passa.l.c .e.na. State of New Jersey, and 

'WHEREAS, 'the a.pplicant is desirous of obtaining a plenary 
reta.:tl d.:ts ·tri bution __ license, and 

J 

WE.ERE.As; the applicant. has expressed its desire and 
tntention to surrender the present ex1.sti..ng plenary 
·retail consumption license held by it for the af<are~ 
mention(:3cl premises, and 

WHEREAS 11 objectlon to the application was ma.de in 
writing.and a hearing was had thereof, in accordance 
with the :rules a.nd regulations as prescribed by the 
Alcohol~c Beverage Control Commission, and 

'WHEREAS,, the .Board of Council of the Borough of, 
Totowa ~s desirous to attempt to conform with and to 
give ef:f~H~t t.o the intention of NoJ eS@ 33~1-l2ol4, and. 

WHEREA.8$1 1.n the exercise of the sound discretion vested 
in the Mayor and Council with reference to tne granting 
or denying of appliGations for licenses for the con~ 
sump ti.on or d:l.stri butlon of ltcenses for alcoholic 
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beverf:tges, thfs Board of' Councj.l deems it expedient" 
t.o issue a pl~nary·. retail d:lstribution license to the 
applicant, p~ovided, however, that the applicant 
surrenders the present eocisting plenary retail 
consumption license held_. by it, and 

'WHEREAS~ this Board of Couhcil in the exercise of 
i.ts sound discretion has considered the public need 
and convenience and the general ,,relf are of the com­
munity» now therefore, 

BE IT.RESOLVED BY THE BOARD OF COUNCIL OF THE BOROUGH. 
OF TOTOWA, that the apptication of Chicken.Barn Inc. 
for a retail distribution license be granted. 

BE IT F'URTHER R~SOT.aVED, that the Borough Clerlt be 
authorized and he is hereby.directed to issue a· plenary 
:retail distrtbution license to the Chicken Barn lnc~i 
trad:l.ng . as 2 Guys Chicken Barn, for premises present y 
covered by the present existing consumption license, 
SUBJECT to .the special condition that the plenary retail 
distribution lice'nse shall not be issued unless and 
until the applicari·t' s plenary retail ·consumption 
license .shall first .have been surrendered .to the Borough 
of :rotowalf>·' 

- - ' 

n!~t .,!J.,.q,,P.Qin·~ ],: Appellants. allege and respondent. a.dmi ts that 
the r~sp.onden.t Chicken Ba:r.n~ Inc" is totally owned by Vornado Inc.; 
that it failed to disclose the same informe\tion· pertaining to the _ 
parent corpo1~ation as the statute requires of the applicant corporation 
its~lf ~ In suppprt of this contention 9 they cite ·RQS. ;33:1-22. · New 
Je:rsey RoS. 3.3;1-25 provides that holders of more ·than ten per cent 
.of stock of a corporate applicant, directly or indire9tly, must qualify 
in all respects as an individual appl:J.cant 11 It further provides that· in 
·such appl:tcations, the names and addresses of. and the amount of stock 
held by all stockholders holding one per cent or more of ·any of the 
stock thereof~ and the names a.nd addresses of all officers and of all 
me~bers of th~ Board of Directors, must be stated ·in the application, 
and if one or more of such officers or members of the Board of Directors 
fail to qualify as an in.di vidual applicant in all :respects,. no. license 
of· any class shall be .granted. · 

"'11he appellants called as their witness Leo Zwiebach, the 
. assist·ant vice-pr,esident of Vornado Inc di,, who ~ta~e.d that Vornado owns 

one·hundred per cent of the stock of Chicken Barn, Inc.,.and ~hat the 
said Chicken Be.:rn, Inc o is its wholly owned su!bsidiary Q He further 
stated that th.is .is the only liqu.01'1) outlet which, is owned by Vornado . 
Inc. and is one of the ~artmen:ts in the Totowa fac1ili. ty of this very 

.. large discount store chain~ In its answer to Qu.estion No~ 22 of the 
application req¢ring the setting fori;;:t; of.' names and addresses of all 
stockholders holding one per cent or ii.tore of the issued and outstanding 

·stock of applicant corporation, respondent Chicken Barn,:Incq set 
forth evornado Inco; 1.6 she.res; 100 per Ce]ft of stock issued and 
outstanding vi, 

itRespond~nt Chicken Barn, Inc 0 argued that ,it ma~e proper 
disclosure concerning its corporate set-up and there was no holding· 
backof any required information. It contends that Vornado Inc• has 
a large business and its shares are sold on the American Stock . 
Exchange, there being some 3,000 shareholders in the corporation. 
Vornado Inco is a complex of many subsidiary corporations, as reflected 
in the testimony· before the r{3spondent Council on December 27tho In 
support of its position, respo~dent cites The Great Atlantic & Pacific 
Tea. Company v. Cliftgp, Bulletin 1319_, Item 1, where the same. argum~nt 
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was raised· with rE)spect to .the Great Atlantic & Pacific Tea Company, a 
Maryland Corporation~ which owned one hundred per cent of ,the common 
stock, e.nd ninety-nine. per cent of the pre'ferr·ed stock in a corporate 
applicant for a plenary retail distribution license.- The Director . 
overruled the =same argument in .. that case·· and held: · 

WThere is no provision in the Alcoholic Beverage Law or 
the Rules and Regulations of this Division which requires 
that, if the shares of an applicant corppration.are owned 
by another corporation, the names of the officers, 
directors or stockholders of the latter corporation must 
be disclosed ~n the application for a license. If a 
case should .arise wherein there was evidence or .reason 
to believe.that the corporate structures were set up 
for_ the .purpose of perpetrating a fraud, it would be 
the duty of an issuing authority to investigate .the facts. 
Re· McNatt~ BuJ_letin 368,, Item 14.. However, in this case 
there is no evidence of fraudo' 

i 

''Based upon the rulit!g in that case, I sustained. objections to 
couns_el vs question regarding the identity of such stockholders and 
members of the Boa.:rdo . Howeverl' after this hearing was concluded, upo~ re­
consideration, I decided to set another hearing date for.the purpose of 
permitting appellants to obtain information regarding the officers and 
stockholders of Vornado Inca and advised appellants that,! would direct 
the resp.ondent tq make full and complete disclosure at this hearing. 
They would then have additional time, if necessary~ to subpoena these 
persons for additional testimony if they so desired. There was an 
allegation by appellants that there was a possibility of. fraud which 
could only be ascerta.j.ned DY a full disclosure 6 Appellants further 
contended that.9 notwithstanding the decision in the aforementioned case, 
it was clearly tne. intention of the rules and regulations that there be 
a full disclosiu~e so·.that a possible objector may be advised whether 
the parent corpor.ation contains stocld1olders who are unfit to hold the 

. l:J_ca.nseo 

nThe new.hearing date was set for August 29, 1961. In a letter 
dated August 18, 1961~ counsel for the appellant Frank Pombo stated 
that he •will decl:tne to participate in the hearing scheO.uled' for the 
following reasons~ .(1) the information (relating to the.beneficial 
ownership of the :stock. of the applicant corporation) shoµld have been 
included in the original application ee• and (2) 'we should be 
entitled' that disclosure be made, before the hearing, of the names 

.and residence addresses of th~ officers and directors.of Vornado Inc., 
and of persons vested with more than ten per cent of the stock thereinG 

'"On August 22~ 1961, counsel for the respondent Chicken Barn,, 
Inc. sent me a letter, copies of which were sent to all other parties · · 
in this matter, wherein he states that without conceding the correctness 

.o.f the appellants0 exposition of the applicable law, he advised me that' 
he is submitting .therewith a list of the officers and directors of . · 
Vornado Inc" and la list of the addresses of such directors and officers. 
He also set forth the names and addresses of the stockholders of record 
holding ten per·cent or more of the issued and outstanding stock of 

. Vornado Ince 

"Appellants absented themselves from the h
1
earing on August 29, 

1961. Respondents appeared and the correspondence as set forth herein­
above was admitted into evidence and made part of the record. 

-· "It is fundamental that an appeal to this Division is a trial 
de !1Q..Y.Q. and facts existing at the time of the determination o~ the appeal 

. are controlling. !Jatson and Hardeman v. Ca.md~n et al, Bulletin 1010, 
Item l; Socony-Vacuum Oll ·Co. v. Mount Holly Townshib, supra. Since 
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there has been an allegation of a possible fraud1 I decided that 
appellants should be given ·this opportunity to obtain.full-disclosure 
and examination of such witnesses as appellants desired. The appellants, 

-. at. the· trial_ gg lli1Y9.1 had full la ti ty.de to present all the evidence 
that they would require and, if further witnesses were to be subpoenaed, 
it\ was within my contemplation that an additional hearing would be 
granted e This. continued hearing was in consonance with the general.· 
principle a.s set. forth in Centra;t Bpme Trust Co. v •. Go11gh, 5 N. J. 
Super~ 295 (Appe Div. 1949) at page 301, where the court. said 
'Administrative agencies have inherent power, comparable to those · 
possessed by the .courtse~*to rehear and reconsider'e 

. . "The.failtire· o:f the appellants to go forward.at this hearing 
with the information thus obtained leads me inescapably to the con-·' 

· clusion that no competent evtdence of fraud existed, nor was any sucp 
· evidence adduced as of th~ date of the conclusion of th~s hearing. 

Thus, there is nothing in the record to indicate that respondent is 
ineligible to hold a licensee 

"With respect to Point g: Appellants set forth that there 
was undue influence used upon the respondent Council and the Council 
abused its ·discretion by its action in granti~g the license in quest~on • 

. The only evidence. introduced in support of its charge of undue in-
, fluence was testimony that Salvatore Del Vecchio; one of the councilmen, 
received a telephone call from an individual whose voice he did not· · 
recog~ize, but who identified himself as a Mro Fazio~ a friend of an 
officer of the respondent Chicken Barn, Inco The fact is that this 
.councilman, after revealing the same to the Council at the meeting, 
~abstained from voting on said ordinance~ 

"I have already discussed hereinabove the allegation made by. 
appellants that the respondent Council abused its discretion and , 
·that its action was not a bona fide and reasonable exercise of its 
$ound discretion. Councilman--Rocco Musillo, testifying at the heari_ng 
before this Division, expressed his feeling, and what he.persuaded was 
the feeling of that body in its deliberation on this application, in 
the following language: 

'Well 91 we caus~d the applfcation of the Two Guys that 
evening~-we were trying to get the feeling of the rest 
of the Council how they felt about this application, 
how they felt. about isstung another license and: we 
took into consideration. that the Two Guys of Harrison 
already .had a C license and we felt that in the, best 
interest of the Borough we· would rather give a license 
to this sort of e.n outfit:;i to a corporation, as; Two 
Guys·,. wno are. paying. a large tax to our Borough and 
eliminate the.other license they already hade We were 
giving them a license with a lesser use than the 
license they alfeady had~ Another thing we took into 
consider.ationl was the license they had would be. retired 
R-nd this. was() a less desirable license because with this 
license .they· .. were servi~g drtnks at the bar in a highly . 
congested area which is a shopping center and this would: 
more or .less tend to bring undesirables within that area.~ 
So by thinking along the lines of issuing a lic~nse to ' 
a corpora.tion such as 1rwo Guys j I, myself, felt that we 
would be doing justi.ce" to_ the Town, and this is, my 
feeling tha·t nightci 9 · ,., 

\. ttYI have· examined the exhibits in evidencei including .'photo-
raphsj of the liquor department showing its genera location ·in t4is 
~remendous discoi.lnt department store. It is hard to conceive of any 

i 1ace les3 desirable for the operation of a plenary retail consumptio~ 
iicense than in this location~ It is well established that the number of 
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. licerises to be issu.ed in a ·muni-cip:a.ll,ty r,e·sts in the .sound ·discretion 
. of tne local is·si.:d,}hg authori:ty {sub,,3·e.;ct :of ·Course to the provisions of. 
·the s:tate Limitation Law);) and tha·t.;J>. ln the .abs.ence .of a 'showing that the· 
numbe\r is arbi t:rary or unrea-sona'ibl\e, ··,o.r. adopted in bad ·:ra1tµ, the action 
of tll9.. author~1 ty w:tll ,rwt be d~_sturbe:d.,o 

·, :;- - . 

. · "It. is eql:ially fundament'.al· 'that ·the Directorfs function on appeals 
or this type is not to substitut.e ·n:L:s ,r;;e·r:sonal; opinion for that of the : ' 
issuing authorityusffe but merely :to d:.ete~,mine whether reasonable .cause .. >·:.:~.~; 
exists for its c1pinion and, if :s-.0:1 · 1to .. ·affi'rm irr.e·specti ve of his per:s'?nai.)~i 
views;., Broa.dle,~ v~ Clinton et al, ··Bull,etin 1245, Item l; Weiss v... . " · · ·<· 

Newark, Bulletin 1079 ;1 , Item 7 o · 

"Point D has been fully -d:i's,cuss.ed hereinabo.ve in :Point A, 

·' · "As to Point E!~ I have .consl.der:e:d the contention raised in 
·Point. E and rind =tha t=·the:re is insuffi'e:ient -competent evidence in 
support thereof.,. 

l 

ti:. "I have considered all of the· ·cont.entions p.resented by the 
appellants at the inst~nt hearing.; :as well a.s the arguments of counsel 
for ttie appellants a1.1d. the respondents.. ·:t have exatnihed .and considere~ 

. the exhibits ancl d.ocn.unents; as we11 :as ·the .arguments· s·~t. forth in the _ 
_ memoranda filed herein~ and find ·the :evt.denc-e insuf·ficient to . warrant 

a . revt,ersal of ·the a.~t.:ton taken 'by .the :r~,s.pondent is.suing i authority .. 

. "Under the ci.r(~umst13:nc.es :of thi.s .case, I a.m satisfied that the 
respondent Chicken Barn9 Inc .• has :f.til;f:1T~,ed the statutory ~equirements.,, 
and that there is :no preponderant 1evid:efice presented he.rein to satisfy 
me that the respondent Council, .tn ·,a:r.ri-i,,ing at the dete:rmination here, 
was unduly influenced~. biased, ar~bttr.a~Y:, or acted in abuse o.f its · 
disc:retionljl I .coxiclud~ that the appel'l-ants have no.t sustained the 

. btlrden or· proof imp\)Sed upon them in ;e·stabltshing that -the respondent 
Counc11 acted ~ln ai1. f}rroneous manner. Rule ·6 of State Re.gula tion No~ 15 o 

. nr recommend that the a·cti.on .. of the respondent Mayor and Council 
of the Borough of" Totowa$ in ap:p:r0v.kl:g the .applicat:iJon .f9r the issuance 
of th~ license ln. question to the re:~pondent Chicken Barn., Inc ... , t/a 
Two Guys Chicken Ba:n~n.~. for premi-;s;e'.·S ·:u. S ..• :Route 46 and Riverview Drive, 
Totowa, be affirmed,,. and that an :Grrde,r ",be e~tered af.:i'lrming such action 
and dismissing the a.ppealo" · 

Well reasor1ed and highly ,a;rti~:c,lil.ate 'brie.f s wer.e submitted by 
the attorneys for the appellants,, ;:and ]:>y ·the attorneys f9r Chicken Barn, 
Inc.,, advocating on behalf of .res.pond:ent~s.. Pursuant to RUle 14 of 
State:, Regulation. Mo Q 15, the a:tto.rney.s _:f;or appellantj.s f'tl...ed exceptions 1 

to the Hearer u.s Repor.Dc and written ·:ar;;gum~nt thereto,, whtoh were supported 
by resubmission and. re;ference to ·hi:.s ;ea:r.1:1.,er brief. Atto·rneys for . 
respondent referred to. briefs ·the1'e"to:f-o:re f:iled and :~equested that they 
be ·considered by way of answer "tt1 ·the .'Said :exception's .• 

' ' ' 

After · .. carefully consider'.fn;g. '.the. £ertt.ire recor~d he,rein, including 
the transcript of the ·~estimony,. rem13bi·t''S., briefs, the H~arer 's Report, 
and the written exceptions and ar;g;unte'l;i;t. 'With r·espect ther·eto, I concur 
in the findings and conclusions ·or ~the ,:H~arer and ad·ppt 'his· recommendation. 

AccordingJ~Y ~ it is on this :,20th -:dFay of February, : l 962., 

ORDERED tb.at the actipn : .. o:f 'tt·h~ :r.:e.s"pondent Coi:unc.il be and the 
.same is hereby aff:lrmed and the .. aJJ~~e:id .ne:r.ein ·be anq th·e same is hereby 
dismissede · · 

· ·;WILLIAM 'HOWE DAVIS 
:DIRECTOR 

'' 

·\ 
'':,,· -

''. 

~: 
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2. · DISCIPLINAHY PHOCl!~EDINGS ·- AIDING AND ABETTING UN.AUTHORIZED . 

TRANSPORTATION - TR.ANSPOHTA'rION Wl11'HOUT INVOICE - F.AILURE TO FILE 
NOTICES OF DEFAULT - · I,ICENSE SUSPENDED FOH 10 DAYS,. 

In the Matter of-Disc:tplinary 
Proceedings .against 

DORCHESTER, INC. 
60 Railroad Street 
Hasbrouck Heights, N~ Jo 

Holder of Plenary vJholesale License 
W-69, issued by the Director of the 
Division of Alcoholic Beverage Control.-
--------------~---------------------------

) 

) 

) 

) 

) 

CONCLUSIONS 
AND ORDER 

. I 

Shanley & Fisher, Esqsa~ by Harold H" Fisher, Esq@, Attorneys for 
Def endant-license.e, . · · 

David s .. · Piltzer, ];sq9JJ Appearing for the Division of Alcoholic 
Beverage Control~ 

BY THE DIRECTOR~ : 

The Hearer has filed the followtng Report herein: 

HDefendant pleaded not guilty to the following charges: 

v1~ :on div·ers dates between January 30, 1959 and 
November 4, 1960, you aided and abetted Philip 
Po Silverstein in the sale and transportation af 
alcoholic beverages not pursuant to an within 
the terms of a, license j• or as otherwise expressly 
authorized under the~ State Alcoholic Beverage Law, 
contrary to RoS& 33:1-2 and R~So 33:1-50(a);·in 
violation of R.So 33:1-52~ 

'2~ On divers dates between April 29, 1959 and July 29, 
1960~· you, a wholesale licensee, directly or in­
directly transported alcoholic beverages to retail 
·licen~ees w:L thout an accompanying bona fide 1 : 

authentic and accurate delivery slip, .invoice, 
manifestj waybi11 or similar dom.m1Emt stating the 
names. and addresses of the retail licensees; .. in 
viola.t:i.on of Rule 6 of State Regulation No$ 39 Q 

'3· Within 3 days after a retail licensee.si RoCeS~ 
Enterprises, Inc .. P t/a The Tally-Ho,. 111 Madison 
Avenue,, Lakewood 11 Ne·w Jersey 1 "became in default to 
you under Rules l and 2 of State Regulation Noo 39 
on February 13, 27~ April 3, 9, May 6 and July 30, 
1960, you failed to file with the Director of the 
Division of Alcoholic Beverage Control notices of 
default.; in violation of Rule 5(b) of State 
Regulation No,. 391Pg 

HQn motion of the attorney appearing for the Division-and without 
objection thereto, Charge 1 is amended to read as follows: 

' : 

•1. On divers dates ·between January.30, 1959, and 
November 4, 1960, you sold,alcoholic beverages to 
Philip PQ Silverstein and aided and abetted 
Philip Silverstein in the sale and transportation 
of alcoholic beverages, not pursuant to and within 
the terms of a libense or as otherwise ~xpressly 
authorized under the State Alcoholic Beverage Law, 
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contrary to RoS~ 33:1-2 and RoS~ 33~1-50(a); \ 
in violation ar·ReSa 33:1-52 and R~S&.33:1-50(a)o' 

WtFurthermore ~ Charge 3 was amended whereby the date of Febrfiary 
27.~ · 1960 was deleted therefrom.., -· , 

"ABC Agent H testified that shortly after 6~00 p.m.·on · : 
November 5.v 1960.11 he and Agent T were stationed across the s,treet from 
Cra:tg ..... wood Ford .~.gency,11 which is located on the southwest corner of_ 
Sewell Avenue and Main Street,, Asbury Park5' when an automobile driven 
by Philip Si·lve1~ste:.l.n (hereinafter Silverstein), employed as a solicitor 
by the defendant~ drove up to the agency where Silverstein took bottles . 
which appea:r?ed to contain alcoholic beverages from the truilk of the 
car and sold a, f'Lfth of Seagramss Seven Crown Whiskey to a salesman 
employed by said age:ncy; that he (Agent H) saw Agent D come out of the 
·agency~ appl~oach. Silve:.rst.ein and, as a resuJ. t of some conversation, 
Silver.stein took. two bottles of alcoholic beverages. from the tr\mk of 
hi.s car and handed them. to Agent D~ who gave him a sum of mont?Y and 
then walked aJ-way; that he (Agent Hj and Agent T approached Silverstein 
and sub sequ.ently ~brought him. ·to Police Headquarters where he gave a 
signed and sworn. sts:tement in which he admitted that in the past few 
months he had mad(a senreral such sales; that the agents searched the 
trunk compa.:rt1uent of Sibrerstein o s car and found eighteen bottles or 
11lcoholic be·ver.a.ge~~ eonsistrl.filg:~ of eight bottle of gin and ten bottles 
of assorted alcO:hol:tc beverages,; that---- Silverstein stated some of the 
bottles of alcohql:tc beverages had been purchased from h;ls employer 
as sample bot·t;les and that. the other bottles found in th~ trunk were 
part of an order which he di.rected h:ts employer bill to ~ licensee 
named Gordon We Munoz:> t/a Colt 9s Neck General Store., which merchandise 

/had. never been deltvered. to said licenseee 
' . 

nAgent H :f'u:rther te~tified that on November 7 and 16s 1960., 
respectively~ he ~rislted de1endantts place of business and obtained 
divers copies of i invo).,ces of various licensees to whom a+,coholic 
beverages ·were ltsted as ha.v-ing . been delivered between the dates set 
forth in Charge l·as amended, and also., he obtained a ledger card of 
defendant perta.irting to IL~C ~Sa Enterprises, Inc c ~ a retail licensee 
(marked as Exhibj.t S:f,>13 in evidence) C!I _ 

VYAgerit lPs testimony further disclosed that he obtained five 
checks· drawn by H~Cl5)S" Enterprises, Inc. to the order of defendant, 
which checks were dated February 10, 1960, April 11, 1960, April 21 1 
1960, Ma:y;h 6, 196q and Aug·~s~ 24, 1960,, and in the amounts of $85.74, 
$42009» ;Hb4~43.:T .$81~31 and. $4.8.,78 respectively,, · All of these checks were 
deposited by the defendant in its account in Peoples Trust Company of 
Berg~.n Countyo ~he:·- payment of checlc dated February 10, 1960 in the 
amount of .$85.,74 was credited on defendant's ledger card to RoCeSqi 
Enterprises 2 Inc\ <:n1 February. 18, 1960 and the bank perforations on said -

_check shows that. it wa~ paid. on February 25, 1960e Invoice No GI 47588 .-
. (written on s.aid check) d.:lscloses that the delivery date of alcoholic · 
beverages to sa.H~. HvCoS~ Enterprlses!I Inco was on. January 13, 1960;· the 
amount billed for said merchandise deiivered being $7lo80o The said 
dieck in the amoun.t of $85 v 74 also included the amount shown on Invoice · 
N·oq 50878J' tl:ie stu~ of ~plJ<\'94 for alcoholic beverages delivered on 
January 2?~ 1960 (not :included in Charge .3 herein)o 

"The check: dated April ·11, 1960 in the amount of $42.09,. but 
credited on defend.antes ledger card to RoC.,S,, Enterprises, Inc. in the 
amount of $33 o 83 on Aprtl 7, 1960, was in payment of Invoice No a , 

61214 for alcoholic beverages delivered to said retail licensee on 
March 3, 1960~ The bank perforated date on the said check representing 
payment thereof, w:as April 22, 19600 

"The check dated April 21, 1960 in amount·of $54.43, which 
inclw:led the sum o.f ~~2? 097 for alcoholic beverages to R.-c.s •. Enterprises, 
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Ince, credited to· $aid retail licensee on defendant's ledger card as of 
April 20, 1960 (Invoice Noe. 62e2?) was for alcoholic beverages 
delivered on Mar~h 9, 19600 The bank perforated d~te on said check 
representing ~aym~nt thereof was ~pril 28, 19600 

.. "The check da1ted May 6, 1960 in amount of $81. 31 (Invoice No. 
71,296) for alcoholic beverages delivered on April 6, 1960 was 
credited to R.C~S. Enterprises; Inc. on the ledger card of defendant 
as of May 20, 1960 and showed bank perforated date of payment on 
check as May 2;, .1960. 

· ''The check dated August 24, 1960 in amount of $4S.78 (Invoice 
No,, 96695) for alcoholic beverag~s delivered on June 30,1960 was · 
credited to R.CoS• ~nterprises, Inco on the ledger card .of defendant 

.as of August 4, 1960 and showed bank perforated date of payment .as 
August 30, 1960 •. 

"It was stipulated and agreed by the attorneys representing the 
respective parties herein that if Agent T were called as a witness, 
his testimony would be similar to that of Agent H ... 

, 'I 

"William ·~.Munoz ·testified that the premises for which he and . 
another hold a liquor license are located in Colt's Neck and that 
during 1959 ... or 1960, Silverstein, as the solicitor for the defendant, 
.called at his place of business; that the assorted alcoholic beverages 
listed in twenty.;..six invoices (marked Exhibit S-1) shown him by the 
attorney appearing for the Division~ were never delivered to his licensed 
premises and that the respective signatures appearing on the receipts for 
said beverages are not his signature" On cross-examination, Munoz ,,, · 
testified that although he has neV'er been on the Default List, he has 
~t times taken advantage of the thirty-day period for payment of alcohpll!!c 
beverages, and pr.ior to the deadline for such payment, has received ' · · 
warning notices;· that ·he Qdoes not botherv to look through them so tha~ 
'there might have been a number of warning notices coming from · 
Dorchester that he never looked at'; that he follows such procedure 
because he knows that he is not in default and when the salesman comes 
in, he (~unoz) w:I:-11 have ~plenty of time to p·ay him' o · 

HEight other licensees or employees of said licensee, who had 
knowledge when alcohollc be'\rerages were delivered to their respective 
licensed premises, testified that at ~arious times they permitted orders 
of alcoholic beverages consigned to othe·r licensees to be delivered to 
their premises and subsequently Vpicked up' ·by Silverstein. Each of these 

·witnesses professed innocence. of any wrongdoing-on his own part or 
knowledge of' wrong-doing on the·part of Silverstein.111 

"Silverstein te.stif:tad that when defendant furnished him 
with bottles of alcoholic beverages bearing a sticker reading 'Sample 
bottle not for resale~, he would thereafter remove the said stickers. ·: 
from the bottles; that at times when he accompanied other solicitors 
.in their cars to defendant's premises~ he picked up orders o:r alc9holic 

~ beverages for delivery to retail licensees but,, instead of making.such 
delivery, he would retain such liquor, sign the delivery ·,receipt- in 
the ~ame of the licensee or another name, and thereafter pay casp to 
tP,e defendant fo'!r' such merchandise; that at other times he would call 
in orders to defendant for delivery of alcoholic beYerag~s to retailers 
who had supposedly placed or•ders, but would request that.the beverages 
be delivered to other retail lfcensees, gi v:tng a.s a reason theref'9r that 
the premises to which the alcoholic beverages were consigned would not 
be op~n at the time of delivery and advised the defendant that he; 
hims.elf, would call for the goods a.nd deliver it to the retail licensee 
set forth in the shipping ticket9 Silverstein further testified thnt he· 
carried on this s:>rt of practice wi thou~ the knowledge of his employer. 
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; . . "Charles Baer testified that he is employed 'by defendant .. iri 
the;~ capacity of traffic manager -and, pursuant to sueµ position, bis 
dut+es are 'tRking ca.re .of the war.ehouse, checkin:g o.ut drivers, ·: > . 
cheolting in drivers' and overseeing ;tne -checki.r1g of ·orders being:. shipped . 
to various cus·torners; that at t.ifiles ord.ers would reac:h the shipping, . 
department.with a tag' placed thereon requesting that :t~1e merchandise be :.,: 
deltvered to another retail licensee othe.r than the .one· shown on. the . ·;-·;:;t 
shipping ticket; that when the _:s_l;li'pme 0nt;s were. ~equeste(i to ·other i -<·::.>:~' 
litcet_1ndsedthrettathilers wh1o were ~ulc~odunbts ·. o1> r· $d1.l verd·•· ste1ul· nd, ·~[,let l, a tterfhad~. ·.·.··.•_· __ :~.-.~.~-:.'._~_:_··:·;···.',,._\,.!:._ .. ~,~:~ s a e a e cons gnees wo ··. · . e ·c :ose ·.an · wo · · ,n:o ... open or . """ 
business until later hours~; that he a.cc,~pted sa_id explanation because he;t 
was ·pf the opinion that Silverstein. would· thereafter ·pptain the · · .. ::.~; 
r·espective merchandise and deliv-er to tho'.se who .~a~. order,ea samev 
that. at no time would alcoholic bev.erage -orders b~{ permitted to be 
plaQ·ed in a motor vehicle unle.ss it had ,a proper .decalcomania the.reon 
whiqh permitted such alcoholic beve·rage.s t.o be tr~msport~ed therein; 
tha~ he put the sample sticker on. the bottl:e:s .of ~lcq.:t;olic bever~ges 
before giving it . to any '~alesman' a' ':" :" .· ~ 

~-' "Walter BlumbergJ assis·tant sec.r-etarY . .; assistant. ·treasurer and 
gen~±-al manager of defendant ·cor:porat·e-li,e:ens,ee, test:i.f.ied that i;he 
latter employs forty-five salesmen and ·.op.er.ate,s elevrm..trucks; that 
he fs personally .familiar with the nature :in which ~:Or:d.ers are f:iJ~led; 
that:; when a salesmB:n calls in an o.r.der, .i't i's prepal'~d in the sa:tes 
department a.nd then is forwarded ·to the·:'cr'edit aei:>arttnent; that 'after 
the ).atter gives j_ ts approval, the or,de.r .form then ;goes to the bi).ling 
department wherein IBM machines are used; .'that the invoice is pre:pared 
and ~hen sent to . the warehouse; that ,occ:a,si"ona.lly, a: s~i.:.~sman will call 
up al)d state that he wou.ld like '.tO pick '.up~ the orde·r ·to make deltvery 

· ther~of; that the salesman §igns the sh±ppllng tic·ket, · takes two copies 
thereof with him, leaves one ·copy with the retailer when the merchandise 
is d111 vered and . then mails .in to the defe~ndant · th;e, other copy up9n 
whic}'.l ·the receipt of the goods· has been--,8:cknowle:dged; that· up to :the . 
ttme ;when Silverstein· had been :app.r_ehenc:led'; the company had never. been 
notified ··by a retai.ler that an -1nvoice was received 'for mer.chandise 
which had not been de.livered; that the Gustomers make payment by sending 
in their personal or business checks :anp., \at ·times, .the .salesmen will.· 
mail either checks or money order-s t-o ·cove.r cas~ which ·they had collected;. 
that ,.on occasion _a salesman would a.e'cept a ·third party check from the 
licensees, which checks will be f:o:t~'.Warded to th~ .def-endant; that the 
salesmen are not ,permitted to send in t'.Qetr own check;" in payment of 
monie:s which they had collected from lic.ensees; ·that ·twenty· days after 
·delivery of the merchandise, if ·the ·bill has not been paid, a warning 
riotic:e is ,sent to the retail "ltc,ens·.ee ·a¢ivising him that if thirty ~days 
,are 1iermitted to .elapse, he may ·be p;i-a-c;ed ,on ,default. with the Div~sion; 
that ;'an item of $81Cl31 shown as paid on :the ledger c.ard of defendant on 
May 2·.0, 1960, ·for merchandis·e pr.e:sumably ;s:old. on April ~6, 1960, he . 
(Blumberg). had no personal knowle:d,ge th~reof but .r.ef·erred to a listing 

· of· v~rioua licensees (marked EXhi"bi·t D-3~ .tn .evidence) ~.wherein were . ·l 

·notat'ions made in the ordinary cours·e of .busine$.S ·that ·the .sa.lesmc:~.n 
(Silverstein) Wwill get• a.nd a1-so :.t:ma1ieci·q that.on ,.June JO, 1960;: 
·merchandise was delivered for which :a ·:bi.11 '·.o.f ,$4s.·7.s was submitted, which 
·b'ill, .·.according to the ledger --car;ci ,cif :R,.'C .•. $. ·. Ente·rp.rH3'-e.:s, lnc., was 

. ·paid on August 4, 1960; that at ·ti.me:s ·whe~re a salesnta,tj has collected from 
retailers monies due !tor me,rchandis:e :cd.:eli.,te.r-e,d, he w1ir. notify the 
offlce that he will turn over ,sa~id ·1~ra.:w-ment. to the· company within a few. 
days when he called at the compa:ny'ts '.G>ffp./c:e .•.. On cr.o·s-~-:examination, 
Walt'er Blumberg•s attention was dire,c·t·ecr to -a· che·Ck ,of.· R.c .• .s. Ente.rprises, 
Inc .• ,:, in the am01.mt of $48·0 78 wh~;o:h. :W~'s .a..at~ed .August .24, 1960, and. as . 
·aforementioned re.presented payme:trt :f;CY.r 2me:r·chandis·.e d~l!.v·er:ed to said 
retailer· on June 30 

3 
1060 and,, in. re:~i)}banatlon 'thereof, Walter Blumberg 

testified that the company rE~CO.T'.tls · :L:h:Cll-:c:a:t,.ed tha:.t .. :Sllv:erstein had called· 
the credit departm<~nt ad.vising tl!l:at 'J;re had T·ec.elv-ed a' :che·ck in the,, _, 
amount ·in q ue s ti on and was s end·J.ng jlJt :or. '.lbr·b1g.ing it an to the def$nda1~:t.'.;,':!:·!Ai 

· His attention was further calle"Ci to ·(a· 'Che:c;~ .dated ~Jnn~ll 2L,. 1960 frori1. t;t.i~):~M 
·. : <·~:·;A~1 

.. , .. ·: .. .. 1:.-,, 
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R.C.oS .. Bnte·rprises, Inc", payable to the defendant in the amount of 
$54·4'·43, which it;cluded the sum of $27 ~ 97 for alcoholic beverages 
delivered.·tQ:·said retailer on March 9» 1960 .. 

9'Wal t'~.r ·Blumberg further testified that he had no knowledge of 
the activiti.es .of Silversteln over the p'eriod of time set forth in 
the cha.rg~s in 'th~s case~ · 

. ttJ'erome Blumberg.s> secretary and treasurer of ·defendant 
corporate-licensee, testified that he 1~ personally in ch~rge of· all · 
the administrative procedures of the company and that a sincere effort 

" has always been made to see that all of the employees of defendant are' 
familiar with the rules and regulations of the Division of Alcoholic 
~~verage Control; that it becomes an imposibility 'to know exactly what 
every salesman is doing every moment of the day•o 

WtThe violations set forth in Charges 1 and 2 occurring over a 
long period of time might justifiably arouse suspicion that the officers 
of the defendant were or should have been a.ware of the illegal transactions 
participated :ln by SilversteinQ Howeverj the proof produced in con- · 
~ection therewith· appears j.nsu.fficient to ,substantiate the fact that 
such activities were aided and abetted or ratified by other representa~ives 
of the defendanto Suspicion, in itself, cannot be accepted in lieu 9f 
adequate proof 0 · 

wrrnsofar a.s Charge J is concerned, the situation appears quite 
differentr. Walter Blumberg. testified. tha.t attvarious times. solicitors 
collect monies. from ~etailers but delay in forwarding such receipts to 
defendant,, and as a result thereof P the ledger accounts of the respective 
retailers are not. credited wt th payment until the amount of money · . 

. collected by the solicitors .cwtually reaches defendant w s home office. 
Althoug~ the five payments of H.eCgS~ Enterprises, Inco, in question for 
alcoholic beverages delivered. disclose the.t said payments were overdue 
frpm eleven to thirty days, respectively~ the defendant failed to file · 
a notice of default pursuant to Rule 5(bJ of State Regulation No~ .39il 
This is no isolated offense which, unde.r certain circumstances might be 
excusable or at least· be considered in mitigation of penaltya It is 
apparent in the instant matter that the defendant1

· .has acquiesced in the 
repeated course of conduct ·by accepting overdue payments from R.C.S. 
Enterprises, Inc o Ji in viola ti.on of the regulation pertaining ther.eto. 

~1 It :i.s re.commendedlil because of insufficient evidence adduced 
by the Division to warrant" a find:lng of guilt on the part of the 
defendant herein,,.that. Charges 1 and 2 be dismissed~ Inasmuch as the 
violations set forth in Charge 3 have been proven by the Division by a 
preponde·rance of .. the evidence si it is recommended that defendant be fouhd 
guilty thereof.. Defendant ha.s rto pri.or adjudtcated record.,. It is further 
recol11filend€d that in view of the fact that only one licensee was involved· 

7 1n Charge 3, defendant~s license be suspended for a period of fifteen 
·days@ Cf o Re F ~ _!j).1..§.!!~,,;ln&. ... Co~,~ Bullet.in 1,34,2» Item 2 Qi& 

• Written· exceptions to the Hearer~s Report and written argument 
thereto were filed with me by the defendant-licensee~ in which it 
excepted to the recommended f'lnding of guilt· on. Charge 3 and the 
recommended penalty of fifteen days·license suspension~ Oral argument 
was held before me at which the d.efendantts attorney confined his argument 
to the type and. quantum of pfn1.al ty to be imposed e In this connection 
defendant contends that it should be permitted to obtain a permit in i1eu· 
of the imposition of a 1:1.cei.1.s~ suspenston or, in the alternative, the 
length· of suspension should be reduced" 

After carefully considering the _en.tire record herein, I concur 
in the Hearer• .s recommend.a ti on that def'endant be found not guilty of 
Charges 1 and 2$ Said charges are therefore dismis~edo 
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As to C_harge J, I aizree with the Hearer vs recommended findings 
and conclude that defendant 1 s guilt has been establishec .by a fair 
preponderance of the believable evidence in the recordo The only: 
remaining question is the penalty to be imposed. 

While j_t is realized that the magnitude of the businesses of some 
wholesale licensees· is such that violations may be committed by them 
n6twithstanding the exercise of due diligence by their management in 
the over-all operation of their businesses, I feel that the instant 

·case does not fall within such categorye Accepting defendant's claims 
at face value, for the. sake of argument, it is clear that defendantis 
management was aware of its practice of carrying retail licensees' 
credit accounts past the dead-line date for reporting them on default, 
in reliance upon the mere statements of its solicitors that payment h.ad 
been received by them from the retailer, but despite undue delay in the 
remt tting of these Yipayments" to the defendant by these s·olici tors" 
(Rule 2(b) states· that for the -pur·pase of Regulation Noo '39 ·a check not 
prom..J?~Y deposited for collection is !!Q! deemed payment.) · 

All licensees,. regardless of their size or volume of business, 
are responsible for strict compliance with the Alcoholic Beverage.Law and 
Regulationsj). including t.he credit regulations at both the wholesale 
and retail level of the industryo Here, at the least, defendant's 
management.received such information that reasonably should have put 
it on notice that the Division's credit regulation probably was being 
violated by its failure to report retailers on default in the 1r~~e of 
the repeated tardy remittances of collections by its solicit~r~ Yet, · 
no steps were taken by defendant (either by direct verification with the 
retailer or otherwise) to ascertain the true facts in connection with 
these apparent violations~ If the wholesale industry in general , 
engaged in such lax practices~ corrective action might well require the 
abrogation of the applicable credit regulation or a pnohibition against 
solicitors receiving collectins from reta~l accountse 

Under all the circumstances, I cannot accede to defendantes 
request for permit action in lieu of license suspensiono Howeverjl I 
do find some mitigation in the case and will therefore reduce the 
recommended penalty to ten days suspension of defendant's license. 

Accordingly~ it is, on this 19th day of February 1962, 

ORDERED that Plenary Wholesale License W-69, issued by the 
Director of the Division of Alcoholic Beverage Control to Dorchester,. 
Incoj for premises 60 Railroad Street, Hasbrouck Hetghts, be and the 
same is hereby suspended for ten (~O) days, commencing at 12:01 a.m., 

·,'Monday.)) February 26,p 1962, and terminating at 12:01 a.m • ., Thursday~ 
March 8~ 1962~ 

WILLIAM HOWE DAVIS 
DIRECTOR 
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. ·' 3 G DISCIPLINARY PROCEt;DINGS - ORD'ER DEFERRING t;fFEC'rIVE DATE "d~ ... _ . 
SUSPENSION. 

·· : .. In the Matter of Disciplinary 
Proceedings against 

PORCHE:STER, INC. 
60 Railroad Street 
Hasbrouck Heights·, N. J" · 

). ' 

) 

) 
·AMENDED 
ORDER· 

·; _.--.H.older of Plenary Whoiesale License 
5 '.·,.< .W-69, issued by the Director of the 

) 

) 
· ·; · Division of Alcoholic ~average Control. 

. ' 

-~--------------------------------~------
I; :.:.'. Shal)].ey & Fisher, Esqs., by :Harold H. Fisher, ·Esq., Attorneys for 

:) · Defendant-licensee •. 

,_,· 

: _ Da.vi)d1:S• Piltzer,. Esq., Appearing for the Division of Alcoholic 
Beverage Control. 

.. 

BY THE DIRECTOR: 

On ·February 19, 1962, I entered an_ Order suspending the 
license herein for a period of ten days, commencing February 26, 
1962. The .licensee has now filed a petition requesting that the 
1mpos1 tion of the. susp~nsion be deterred and,, for gpod. c~use 
appearing therein, I shall grant ·such petition. 

Accordingiy, it is on this.23rd day of February, 1962, 

ORDERED tha.t Plenary Wholesale License W-69, issued by.the 
Director of the Division of Alcoholic Beverage Control to Dorchester, 
Inc.,, for premises 60 Railroad Street, Hasbr<?uek Heights, be and the 
same is hereby suspended for ten (10) days, commencing at 12:01 · a.m.i Monday1 April 2,:1962, a.nd terminating at 12:01 a.m. Thursday, 
Apri · · 12, 19o2Q 

WILLIAM HOWE DAVIS 
DIRECTOR 
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4• DISCIPI,INARY PHOC~.~l1~DINGS - SALE BEIDW F!Llm PHICE - AGGHAVATING 
CIRCUMSTANCES - LICENSE 6USP.u;NDED FOR 20 DAYS, LESS 5, FOR PLE~.Ar. 

\ 

In the Matter of Disciplinary 
Proceedings against · 

~AHL R ... MINER . . . 
t/a MINER'S.DELICATESSEN 
496 Broadway 
Pa terson.il N'$ .1J o 

Holder of Plenary Retail Distrlbution 
License D-50, .issued.by the Board of 
Alcoholic Beverage Control for the 
City of Patersone 
--~-----------------------~------------Earl R. Miner, Licensee, -~ro sec 

I. 

)" 

) 

) 

) 

) 

) 

CONCLUSlONS 
AND. ORDE~R 

Edward Fo Ambrose, ~sq<), Appearing for the Division of Alcoholic 
·Beverage Controlo 

BY THE DIRECTOR~ 

· .Licensee pleads guilty to a charge alleging that on divers 

/ 

days during .. December 1 1961, he sold various qua:p.tities and kinds of 
alcoholic beverages below the filed price, in violation of Rule 5 
of State Regulation No~ 30e 

It appears from the reports of investigation. that the sale:j 1 

(' 

.·all to the same customer, were made on eight occasions in a total: . 
amount of $863040, a.s to which a prohibited 10% discount w s afforded,' 

· and that thEJ licensee admitted affording the discount beca se ''I have 
.'been losing·too many of my.customers because o;f price and did not 
want to lose this onett .. 

Absent previous record and considering this to be n 
aggravated violation by reason of the large quantity of al oholic 
beverages sold, I shall suspend the license for twenty day , w~th 
remission of five days for the. plea ente~ed, leaving a net· sus~ension 
of fifteen days 111 Cf o He Orbin, Bu:J,letin lJ.60 ~. Item· 4" 

. . ' 

Accordingly, it is, on this 21st ·day of February, 

ORDERED that Plenary Retail Distribution License·D 50, 
issued by the Board of Alcoholic Beverage Control for the. ity of 

.Paterson to Earl Ro Mi~er,_ t/a Miner's Delicatessen, for p emises 
496 Broadway, Paterson, be and the. same is hereby s:uspende for 
fifteen (15) days, commencing at 9:00 a.m., Monday.,, F'ebrua Y' 1 26~. 
1962, and terminating at 9:00 a.m., Tuesday, March 13, 196 ~-


