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STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
1060 Broad Street Newark 2, N. J.

BULLE.:EIN' *‘76»,4,~ Sl Ui uAY 28, 1947,

1. APPELLATE DECASIONU,~ NARDON“ V. NEWARK. .. .

BENFDLTWO NARDONE t/a bEm“ ,)75“
MbLROoE COCITfTL BAR, ‘
S Aopellant fﬁf%i??fkif“\“u“3f:; : »
”'flvsi*lif L) - ON APPEAL T
: : CONCLU%IONS APD ORDER*
MUNICIPAL BOARD OF ALCCHOLIC. ) |
~ ABEVTdAGL CONTROL OF_iHE CILITfff :
/O NEWARK, . IR RLY I :
- ; ‘f?'ﬁespOpdent“f_) *

ﬁbeers, Esq.,,
.“ueOrge B. Aotley, Eso-,'

of q- plenery TetdLlJC NSUP*

premises 901-908 < 18th- Avenuv,,mewark appeals I

. .respondent ‘dated Deoember &7, 19465 oraerln' that he cease sale of

”alcohollc beverages in the portlon of his Ticensed’ ‘prerisés’ known as
90a = lBtn‘AvenLe untll sucn t;me ac bhab portlon of the premlees

:”fﬁ Appelldnt,'HOlae

‘\l‘l

eX1sted.;

_ ”he order Was . entered 1n what purported to be”dlsc1p11nary pro-
ceedirngs instituted by .the service of "charges™ directing. the_,
appellant’to show Cause why nis: llcense sqould not ‘be suspended or.
‘revokeds The "charges" a¢leged ¢ﬂ effect ‘that the appellant had,
conveérted the restatrant: portlon of ‘the ‘licensed- preml e§ into a-
:storé for the! salevOI package goods, théreby” creatlng a 'new and |
“Aaddjtzonal ‘outlet" for the”sale of" alconoilc be,erages w1thout prlqr
~approval- First obt31ned from- responaent in’ consequence of Whlch
~ appellanti "VLOlatGd cer+a1n r@presentatlons" to responaent 'all 1n
4 v1olatlon of R+ S_ éu l 64 o - L

The "clarg i“*seem to have Deen pref fred under the ' Toneous
1mpressron that a plenary retail COHouﬂﬂulon ;lcensee ‘may not engaﬂe
“1n the sale of. alcohollc beverage pese orlglnal contclnera for off—‘_

I"charges" 15 that appe¢1ant d;SCOﬂblﬂuedxﬂlS restauraﬁt opeLatlon
and "Sought“to . expand his" 'pacikagé goods. DUSlnesu, . Since the. sale of.
“aléoholic “beverages in original containers for off~pr001ses consump—

tion is one of the privileges inherent in the plenary. ‘retail .

. congtmption: llcense by virtue of the AlcohollciBeverage LQW‘(R Se-.
BB L~ 18(1)), such a: llcensoe may; sell for onrpl,mlses consumptlon or
_ofl—premlses Consumptlon or both to- ‘d reletlvc degree ‘as deemed best

by" himself: “Since the pr1v1legp 1§ conferred by the stutute ~without
“TeStPlCthH,:;t may not'be diminished by muﬁlclpal actlon ‘Re. Lee2
“Bulletin ‘232, ‘Item 8; Re Altmar, Bulletin 248, Item  8;5:Re Be;la2
Bulletin: 204 Tten 10 Re’ Vhltman, Bulletln olz, Ttem: 6 L

Re ﬂershensteln, Bulletln 330, Ttem 7; Zager and Scneraga v° PaSSdlC,

‘Bulletln 3855 ‘Ttew -Fy bout Jersev Reball quuor Dealels A59001at70n

Vi Burnett la5'Nj}ﬂ; 105, wnercln 1t was nela




v
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"The holder of a plenary retall consumption license may -

- sell liguor in its orlglnal package, and he may also sell for
consumption on the premises. He may choose to do one, or the
other, or both. The nunlolpal board was not justified in
refusing the transfer merely becauseée respondent admitted he
did not intend to avail himself of all the pr1v1legeo con-_
ferred by the license he held." . - . S

In so far as the tdisciplinary proceedlngs“ oought to 1mpoee_
punishment upon appellant for the lawful -exercise of his licensed
privilege, they-were ill-founded and improper and any penalty imposed
must be.reversed and set aslde;

Nor are'the "disciplin.ry pfoceeoluss" saved by the a legation‘
that appellant's action in expsnding or creating a package department
without approval of respondent constituted a violation of R.S.33:1-34.
That gection of the statute requires that written-notice must be glven
to a license issuing authority of any.change of the facts set forth-in
the application for license.  While 1t was set forth in. appellant's:
appllcatlon for license . uhat h@ iritended to. conduct & restaurant bUb—
iness in the licensed’ premlsos, the guestion whlcn elic¢ited that.
information asks, "Will ‘tie applicant conduct any ‘business other than,
the sale of alcoholic beverages on the premises sought to be o
licensed?" (Italics added.) Since appellant, by expandlnﬁ or creatlng
his pack cage goods. deoartmont, was- not’ thereby epgaglng 1n.any business
other than’ the sale:of alcoholic beverages, no notice of such expan-
sion or creatlon need have been. glven to respondent and hence no .. -
v1olatlon of. R, S B5:11-34 oecurred OuVlously,'51nce the appl1catlon
was - flled Tor a plenary” rrtall ponsumptlon lloense,‘lesnonoept must
have known tnat 1if ‘and when the application: was. granted, appellant
might .choos to exercise the Ffull pr1v1lebn° of that license whichy
‘as heretofore indicated, included the pr1Vlleve of selling alcoholic -
beverageb 1n orlglnal conTalaevq for ofz ~-premises. consumptloa.

, Nor' are the ”d1001pllnary pro eedlqws" avea by tne allegatlon
that. appellant $ action was COHLTdTV to. Eanchpal Ordlnance Nos 441
That ordinante- merely ifposes a humerical limit on the number of -

»plepary retall corisumption” and. ple enary retail dlstrlbutloa llcenses to
be issued and; furthcr, 101xe a, .minimum olstaace between pre mlses,;~
’Clearly, the oonver51on of. tne restauranc into a- oac&aﬁe goods . depart—
ment. nelther 1ncreased tne number of" plenary retall consumptlon
licénses outstandjng nor. ¢id’ it conflict with.that portion of “the .
ordinance fixing a minimum distance between the instant Ilicensed prem—
ises and others, The internal rearrangement of .the premises did not
in any way extend the exterior llmlts theredf. Since  the premises
were ‘deemed -suitable’ for license at the time of the original transfer
of license to appellant in May l94a‘ano upon renewal for the fiscal. .
years lq45~46 and 1946- 47, recponoent cannot riow. invoke the 1ndlcated
ordinance as a” Justlflcatlon Tor- “estrlctwnb the operatlon of the.
licensed business to the conouct Of a bar and restaurant. ‘but . pre- ..
cludlng the oonauct of pnat buSlneqs as a bav and packave department

Flnally, the "dlS“lpllndTV p“oceedlngs" are not saved by the
contention that apnollanu procured the original .licensing of that por~
tion of -the' premises known as. QOaVU 18th Avenue .by. frauoulent
representatlon that he: proposeo “to ‘conduct theéreon a rest wrant - bu81—
ness. © ‘The' only proof of the claimed fraud is .thdt some eighteen

- months:later He abandoned the’ restaurant Dbusiness in favor of cXpand—
ing his" DacKage ‘goods _business. ~ Since durlne thie interim. appellant.
had been conductlng a reste urant it cannot- be concluded that because
‘he followed- a changed course .of actlon in December 1946, he Was moti~
vated by fraud in May 1945.-: Mere™ change of mind, motlvated as 1t may
be by many 01rcumstanceb, is not indicative of fraudulent misrepre-
sentation in the 1ncept10n.
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In view of -the. foregOLng, I have no alternative but to revcrsev;~
tne action of respoodcnta» Cf. DTOAdOWaAl v.,bayrev1lle (N J Sup -
ct. ), 134 N,,J Le 588. i e R 0

-

Acoordlngly, 1t 39, on thlS 15th aaj of Muy, 1947

ORDERED that the order of reeponoent dated Deccmoer 2 19‘6 :
heretofore entered 1n'"dlsc1pllnary proceedings" against Benedetto .
Nardone based: on: "charges'" -dated. December 19y 1946, be and: the ‘sane.
1s hereby vacated bet as lde and For notmlng noldenﬂgt P A

. BRWIN B.. HOCK..
-;“omulsslone:..f

.‘.A o

DISCIPLINARY PROFEEDINub - TLLIPIT LI“UOR —=LICEWuE oUSP WDED FOR

In the Mattef“of Di%cipiinafy'"
Proceedings agﬁinst'

LITHUANLAN AMFEICAN CI IZEN‘Sfi"”'
. CLLD9 INC Con ‘

6 DaVLS Avenue V”'»% .

I&Oarﬂy 3 ]_\, R PRRRE RS R A

' CONCLUSIONS” "
AND ORDER

o
Nl N

Holder of Plenary Retail Consuﬂo—)li'? o
tion: License C-£8-1igsued. by thc DS e T e
Town Counoll ‘of the Town of D
ﬁeatny i S )
Charles F. Paulls, Jr 5 Esq., Attorney fo; Defendant llcensee.
harry Caotolbaum, hoO appearlng Tor, Department of Alcouollc

: o Beverage Control : o

BY THE COMMISSIONFB

~

Defendant has pleadeu not gullty to the f0110Wlnc,eharge?w

'“On Decembef 7y 1946 you posqesced llltlt alcohollc bever"
-~ 2 ages at your llcenseo premiseées, v1u., two: 4/5 quart’ bottles
- labeled 1Golden' Wedding Blended Whiskey!t, botn of which. . .
bottles contained alcohdlic "béverages” not genulne as labeleds
such pogse581oo oelng in violation of R. 8. 33:1-50.m"

On December 7 19 6 *an KBC avent tested twentv-flve opened
bottles of eleobollc bevelaves on defendant's premises and seized the
two bottles mentioned in the charge when his p1e11m1nary test indi--
cated that the contents of the bot+les were too light in color. The
agent also obtained from the licensee an unooened bottle of the same
proauct for compaleujve purpo)eo. : C

Analyses made by . the chemlst cmplOJed by the Department of Alco—
-holid Beverage Control disclosed that the whiskey in each of the
selzed bottles had an acld content of 2.6 grams per hundred liters
whereas the whiskey contained in the unopened bottle had an acid con-

- tent of 20.64 grams per hundred liters The analyses also disclosed
that the whiskey contained in -one of the seized bottles had a solid’
content of 83 grams per hundred liters and the whiskey contained in
the other seized bottle had a solid content of 1&F.4 grams per hundred
liters, whereas the wn1Sbey contained in the unopened bottle had a
solid content of 12C grams per hundred liters. The chemist testified
that, as to both of the seized bottles, "the acid was way off and the
color was too 11gﬂt, much too llg@t " e.concluded that the seized
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.laoeled‘ The chemlst stateo tWet tne 1ow dCid content in the seized
bottles indicated that a "cheap" WhLSKey had oecn added to the- orlg-f
inal Contents.. o 4 :

- A chemist employed by defendant gave lengtny teetlmony, durlns
which he statéd that ome ‘genuine -sampleof the product in guestion
which he. had analyzed had an acid contént- of 17 grams per hundred *

- liters. .However, it-appears that defendant’s :chemist also analyzed -
the same three bottles tested by the Department's chemist and that he
reached "practically the same results". The defendant's chemist indi-~
cated that the variation: in:'solids might have been due to the fact
that the seized bottles had been open for some time, but his testimony:
is weakened by his statement that, under such 01rcumstances, the acid
content would normally increase. Defendant also offered testimony to
show that one of the seized bottles. had been opened by the-bartender
in the presence of the ABC agent, but I am satisfied that the agent
told the truth when he stated that both of tnu selzed bottles were
open when he entered the premlues. ~ : '

- The manager, former manager and bartender employed by . defendant
‘testified that they did not tamper with ‘the contents.of the seizeéd
bottle. Neverthcless, the licensee is strictly responsible for any
"refills™ found 1n 1ts stock of llquor Re Kurian, Bulletln 517
Item 2. : .

In this case the Department preuented prlma fa01e ev1dence tnat
the seized bottles contained illicit beve”abes The. ev1dence pre— . -
sented by defendant does not overcome this prebumptlon° Hence I find
defendant gullty as charged. The Panda v. Drvecoll (Ct B, & A. 1947),
135 N.J. L 104 ‘ : . : _ . S

Defendant has no- prlor adauulcated reécord: T I shall snspend its
llcense for a period of fifteen ddys:i- Re_Nurse, Bulletln 680 Item 7.

Accordlngly, it is, on this 14th day of May, 1847

ORDERED tHat' Plenar j Retail Consumptlon Llcense C—dB” issued by
the Town Councill of . the Town of Kearny to thhuanLan—Amerlcan -¢lub,
Inc., for premiseq (3 Davis Avenue, Kearny, be and .the same is hereby )
suspended ‘for fifteen (15) days, commencing- -at. 2 OO ‘8, m, May 26, 1947,
and termlnatlng at 2 OO a.m. June 10 l 47 . ; Ce S

-

~-ERWIN B. HOCK
Commlsoloner.{£,
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. DISCIPLINARY. PROCEEDINGS = ILLICIT LICUOR - EFFECTIVE DATE. FIXED
'FOR SUSPENSION PREVIOUSLY IMPOSED UPON REOPENING OF BUSTHESS. .

In- the Matter of DlSClplchry
Proceedings aga;ngt :

)

)
THOMAS MILONAXIS .. o
T/a. ACTAION -GRIDL . ) o
1001-1009 Ocean Avcnue T
Asburj Park, N. J,, ) O RDER. -

Holder of Pl@nary Retall Conqump— )
tion License C-12 issued by the
"City Council of the City of

Asbury Park,

BY THE COMMISSIONE ﬁﬁ"«;:ﬂ_q‘i @]f;;;ffV”V

It appearlng that by ord@r dated September 1o, 1946 tac license
held by the above defendant- as suspended for a period- of thirty
days, and that the effective dwtc of saild QuSpen51on'wao reserved
-for future aetermlnﬁtlon \Be Mllonqxls, Bulletlv 700 Item 6), and

Iu appearlng tnat defnn&apt is- Lntltlpd to tﬂe ‘Benefit of a
_subseoucntly adopted policy whereby five days were remltted for a
;gullty plna ( e ue1b Bulletln 741 Itcm 8), and “ <

- Tt Lurther appearlnp Lnut uefenoantis pPGMlSQS have now bﬂen i
‘rcopenea for bu51negs, Ly_~r v : R

It 1s, -On: - th;s l6ta day of Va}, lJ47

ORDFHE“ that Lne suspen@.on hGTOuO ore ‘pOSed be reduceg from
thlrty to twenty- ~five ddy s, and’ tHat Plenary Retail Con%umptlon o
License C-1&, issued by thc City Council of the. Clty of Asbury Park
to Thomas MllOH&kl», t/a Actalon Grlll, Ior premises’ lOJl 1009 .
Ocean’ Avonue, Acbury Park* be anc’ the same 1s: Jcrpby saspenaeu for _
twenty ~five - b) qug, commenﬂing at 2:00 Al June @, l 47 and P
term;natln“ au 2 OO ER 10 June 47 1 47, S . ST

BLLwI“\T B. HO(mv- S
Comm1w51oner.>¢u‘;_}w o
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4. ABPELLALE DhCIOIONS - DAVIS:
ARTHUR DAVIS

. BOUTH RIVER, MARONSKI AND ZOCHOWSKI:

~VS~

ON APPEAL.

BOROUGH COUNCIL OF THE CONCLUSIONS AND ORDFR

BOKOUGH OF SOUTH RIVER, and

WALTER MARONSKI and TﬂFODOfE
ZOCHOWSKI, t/a FERRY STREET

LI“UOn oTORE,

\
)
Appellant, )
)
)

~

| Respondents

Heston W. Potts, Esq., Attorney fO“ Appgllanba , -
Herman D. Ringle, Esq., AttOﬂn@y for Respondents Maronski and
N OChOWSKl.

BY THE CONMISCIONFI

N Thls 1s -an appeal from th@ aoLJon of re spond@n Borough Council-:
in issuing a plenary retail di trlLutlon license to respondents -
Maronski and bochovsKl for pwemlsﬂs at 25 Ferry Street, gouzh.R1v9r.

Appellant a r651dbmt anc thpayer of tne Borougn of South
Rlver, alleges in effect thet the issuance of the license in questlon
was’' an abuse of- the discretionary power which has heen. conferrod upon
respondent Borough Council by the prov1330n of R. 8, &3:1-19. -Upon
an appeal filed pursuant to R. S. $8:1-22, the Commissioner has power
to set aside a license if it appears -that the local -issuing suthority
abused its discretionary yOW@f in issuing the license. Hudson Bergen
County Retail Liquor Stores v, .Hoboken and Novan {decided: by New
Jersey_Court of Errors anu nppoals on Ap“¢¢ 24, Lu47)

Aopellint tes+1llea that the pOPULaleﬁ of hL borough is
approximately 12,000 and. that, prior to November 12, 1946, .when the-
license in cuestlon Was issued, thirty-nine plenary retail Ponsuip-
tion licenses and two plenary “eta¢l detTlDat on licenses had been
issued. Appellant contends, therefore, that there was no need for.
tho 1ssuanue of any additional 1Lcen5ps of either type in the Borough.

At a mcetlng of” thc Borougn Louac¢1 held on November 12, 1946,
Councilmen -Allgair, Dominiecki and White voted to.deny the appllca—
tion filed by respondents Maronski and Zochowskl. Councilmen Brilla,
Palowski and Solenski voted to grant said application., Mayor
MallSZOWS&l, who is authorized to vote in case of a tie, then voted:
1n favor of- the appllbdthl anc tle license was subsequcntly issued;

. At the hgarlng held hereln,-m yor | Waliszewsil test1f¢ea that it
had been the éstablished poiicy of the jorough Council not to issue
any additional plenary retail consumption lluenses, The Mayor stated
that one of his reasons for voting in favor of the application in
question was because the Leg: slature, in April 1946, had provided
that nlenary retall dLStrlDuthd licenses should b@ limited to one
for every 3,000 inhabitants of the municipality. That reason alone
would be 1nsuff10lent because that 19$1 slation fixed a limit but did
not require any local authority ©O issue additional licenses up to
the number fixed thérein. However, the Mayor further testified that
in his oplnLon there was a definite need for an adalbional plenary
retail distribution licens:z at 25 Ferry Street. He based this
oplnlon upon’ the fact that the two existing licenses of this type. had
been issued for premises on Main Street a few blocks dlstant from -
,¢R Felry Str et.
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Charles J. Brillas tGSblfleu thdt in his opinion there was need:
for .an additional plenary retail distribution license in the Borough.
Mr. Brilla had been defeated for reelection prior to the considera-
tion of the application in question, but he testified that that fact
did not influence his vote. He admitted that he had previously
expressed the opinion that no additional plenary retall consumption
licenses should be issued, but denied that he had previously expressed

~any opinion as to additional plenary retail distribution licenses.

Theodore Zochowski, one of the respondents herein, testified
that he formerly conducted business as a florist at 25 Ferry Street,
and that numerous persons had expressed to him their belief that
there was need for a package goods store on Ferry Street. Photo-
graphs introduced into evidence establish that the section is devoted
to business purposes. The evidence also shows that in the immediate
vicinity of 25 Ferry Street there are numerous premises for which
plenary retail consumption licenses have been issued.

It has been held that a package goods license fills a need quite
distinet from that suppliec by the tdvc“n, and it may well be an
important matter of social convenience and necessity that such a
license be granted. Sanford Drug Co. v. Maplewood, Bulletin 71,

Item 6; Budd Lake Market V. Mount OQlive, Bulletin 160, Item 8. The
testimony of Councilman Brilla and Mayor Maliszewskil lﬂdlcatbb that
in their opinion there was need for the additional plenary retail
distribution license despite the existence of the large numbeér of
plenary retail consumption licenses and, in view of all the surround-
ing circumstances, I cannot say,that this conclusion was unreasomﬂﬂe.

The ‘evidence shows tnat Councilmen Brllla'ana Solenskl, who
voted in favor of the dbpllbaulOn, had previously beén qefoated for
eelection and that their term expired on December 31, 46, The
ev1deacc also shows that Councilman White, who had VOL a to deny the
application, had prev1ouqu been defeated for reelection and that his
term expired on December 31, 1946, It is indicated that the present
members of the Borough Coun01+ may not favor renewal of this license
on July 1, 1lv47, but that is not material to the present proceeding.
In this case I am called upon to pass upon the action of the Borough
Council as it was nomtltuted at the time the llCehb3 was granted.

T find that appellant has iali d to ouqtaln the ourden'of proving
that the action of the issuing' authority was either arbitrary or
unreasonable, and that there is some evidence of public need or con-
venience to be served by the license. Henca, the decision of
respondent Borough Council to grant a plenary retail distribution
license -to re spondonts Maronski ano ZOOhOWoKl will be affirsed.

Accordlngly,';twls,_on this 16th day of May, 1947,
ORDERED that the action of respondent Borough Council be and the

same is hereby: dfflrm , and the appeal herein be and the sane is
hereby dismissed. R ’ - ~ '

DHRWIN B. HOCK
’ $ Comm1sglonefg
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5, . APPELLATE DECISIONu — DAVIS v, %OUTH IIVER AND CO T; 'f"
’ ARTﬂUR DAVIS,A_fK,_i' L
” Appellant

)
j"AL"»;4:Vsl‘? o ~ ON APPEAL R
o e T ‘~-V<r e ) CONCLUSIONu AND ORDEFA*

- BOROUGH ‘COUNCIL -OF THE BOROUGH '~ - i

OF. 'SOUTH RIVER, and RALPH COST, = ) -
t/a COST!S LIQUOR. QTOPm,fF*f “vf»jvau.»eu

}HeSton o POttSs ESO«; Attorney for. Appellant R .
,George S. Applegate, Jr,, Eso., Attolnev for Respondent Ra]ph Cost,

+ BY THE COMMISSIONER

This 1s an eppeal from tne actlon of lespondent Borough Coun01l
in 1ssulnﬂ a. plenaly retall distribution liecense to .respondent Ralph
-Cost for pPQMleS at Washlngton dﬂL Obert otreets, South Rlver,<-

At the hearlng hereln lt was stlpuldted tnat the eVldence glven
by the appellant in Davis v. South River: and Maronski and Zochowski
(deolued herewith) should be con51dered as if: the same . haa been DS

~8lven in ‘the present case : - - AR SRR

At "a meéting of the Borougn'Cdundll helu‘on November 25, 1946,
Councilman Allﬁalr voted.to deny -the application filed: by respondent
Ralph‘Cost.’ ¢ouncilmen White,. brlllu, Palowski and. oolenonl voteu
to -  gra nt sala appllcatlon,‘ PR e

L At the heaﬁlng held nereln Ralpn & Wnlte testlfled thut after
" --‘he had voted to deny the Maronski and’ ZOCHOWSJl dppllcatlon, “he ..
;"felt ‘that pernaps a review of the 51tuat10n was, in order"~ ‘ﬂe;.:,
further testlfled o o :

e "I found thls, tnat wtho there are a conblderable number
" of plenary retail consuiiption licenses in South River %
- a great many of then were conflned to a.very .small area
- .and, as a matter of actual Tact, in the matter of service ..
and convenlenoe to  tie, publlc it was.my oplnlon that thefe‘v ..
were opportunltlee for other licensed planes woee oo

He furtner testnflet that the prem1ses mentloned 1n the Cost appllea—
tion were Yocated in a densely populated area dlrectly across the
street from the Post Office and expressed the opinion :that the Cost
pacicage goods store was needed in its present Tocation. Although

Mr. White had previously. been defeated. for. reelection and-his:.term
expired on December . ol;Ald46 ‘there is no. evidence thit he was-
1mproperly motivated in voting to grant the appllcatlon.l.

At the hedrlng hle herein Ralph.COst testlfled that his llcensal
premises are located, in a one-story hollow tile building which he
owns; that he opened blo licenged business on.December 10, 1946, and
that he did a substantlal business between that date and the date of
hearing. He admitted.that there are a number of taverns in the same
sectlon ‘of the municipality in which his premises are located.

Appellant contends that, after written objéctions had been filed,
no hearing had been scheduled to be held in accordance with Rules 6
" and 7 of State Regulations No. £. That fact was admitted, Howtver,
the Borough Clerk testified that numerous obgectors were present at
. the meeting held on November 25, 1946, and that they were given an
opportunity to be heard. Moreover, the ObJeCuOPS were given .an
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opportunity to be heard at the hgaring herein, and Deane R. White,
Councilman Allgaln and Councilman DomlnleCﬁl, who was absent from'-

the meeting in question, testified that in thelr opinion there was no
need for an additional license. Since the objectors appeared at the
hearing pelow and were also given a full opportunity to be heard on
this appeal, the failure to schedule a separate hearing on the
written objections, while Jrrgghlar, is an insufficient reason for
reversal., Cf. Jarsteller v. Somers Point, Bulletin 244, Item 7;
Golubovich v. fonroe; Bulletin 687, Item 6; Caruso v, henilworth,
Bulletln 714, Item l ‘ ‘

It is indicated that the present members of the Borouﬁh Council
may not favor renewal of this license on July 1, 19*7 but that is

not materlal to the . pregunt proceeding.

I find that appellant has failed to sustain the burden of
proving herein that the action of the Borough Council was either
arbitrary or unreasonable, and that there 1s some evidence of public
need or convenience to be served by the license Hence, the decision
of respondent Borough Council to grant a plbnary retall distribution

. license to respondent Balpr Cost is affirmed. .

o

Accordingly, it is, on. thls 16th day of May, 1947,

ORDERED that the action of respondent Borough Council be and .
the same is hereby affirmed, and the appeal herein be and the same
is hereby dismissed.

ERWIN B. HOCK
Commissioner.

APPELLATE DECISIONS - DAVIS v. SOUTH RIVER AND WINKLFn°

ARTHUR DAVIS, - )
Appellant, )
TveT ) Ol APPEAL
BOROUGH COUNCIL OF THE BOROUGH CONCLUSIONS AND ORDER
OF SOUTH RIVER, and EDWARD )
WILLIAM WINKLER, t/a HILLSIDE
LIQUOR STORE, )
Respondents )

" Heston N. Potts, Esq., Attorney for Abpbllont

Stanley S. Dickerson, Esq., Attorney for Rospopopnt Edward Wlllldﬁ
Winkler.

BY THE COMMISSIONEL

This is an appewl from the actlon of respondent Dorough Coun011
in issuing a plenary retail distribution license to respondent Edward
William Winkler for premises at 171 Hillside Avenue, South River.

- At the hearinx hcrOLP'lt was othUlut&Q that the evidence given
by appellant in Davis v. South River snd Maronski and Zochowski '
(decided herewith) is to be considered as if the same had been given
in the present case. .

‘At a meeting of the Borough Council held on December 16, 1946,
Councilmen Allgair and Dominiecki voted to deny. the dppllcatlon
filed by respondent Winkler. - Councilmen White, Brilla and Solenski
voted to grant saild ﬁppllcatlon.
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At the hearing held hereln, ‘Ralph S. mnlte testified. that ‘he
Voted in faver of the application because "it is npprovlmately a-

-mile to ‘the nearé&st pacsage store¥ and "to the nearest “tavern 1t 1s
‘about a half-mileé." Charles:Brilla testified that one of hls

reasons -for voting in favor of the present application was because .
the premises are located "in a place that I feel deflnltely needed a
package ‘store." - Edward William Winkler testlfled that he began to
operate under: hls license.on. December 20, 1946, ‘and - that he was " "
doing & satisfactory business ‘between: that tlme -and: the date of -
hearlng. He further testified that the nearest pack ;age:. goods store
1s exaotly e1ght~tenths of a mlle from his premloes._‘

T Tnere NG notnlng in: the case to lﬂQlCdte that any of the Coun—

- cilmen was 1mproperly motivated inm” woting -for- or agalnst ‘the issuance

of - thls llcense

wLE L

It is 1na1caced thpt the presert memoers’ of the Borough Counc1l

may not favor:irenewal of this- license on- July l 1047 but tnat 1s‘
pnot materlal to the present pPOCLten

I flnd that ﬂppellant hae fdl;ed to suetaln the burden of prov1ng*‘
herein that the. action of the Borough Council wag elther arbitrary or
unreasonable,~and that- there is ‘some evidence of public'need or con-
venience to be served by the license. Hence, ‘the decision of.

- respondent’ Borough Council to gxent a plenary rétail dlstrlbuflon -

license*to respondent Edward William Wingz ler~1o'aff1rmed.
Accordingly, it is, on this,thn day of May, 1947,

ORDEREthnat the action -of respondent Borough Council be and

‘the same is heéreby affirmed, and the appedl reroin oe and the same 1st

70

hereby Gismissed. -

ERWIN B. HOCK
Commissioner.

APPELLATE DECISIONS. - DAVIS v. SOUTE RIVER AND TRZASKA. .- -
" ARTHUR DAVIS, -« -« - o0 N | “
_ Appellant, - IR S
—vs— . ' ON APPEAL
BOEOUGH COUNCIL OF THE BOROUGH ) - - CONCLUSIONS AND ORDER

7 Thaddeus B Lebzczynshl, bsoq, Attorney for ReSpondent Bernard

OF SOUTH RIVER, and BERNARD -
TRZASAA, t/a JLFFBLn INN, Ar).t»

s ReSpondcnto f')

Heston N. Potts, quo; Attorney for Appelrdnt,

ZaSKE* ..

:BY THE COMﬁISSIONER

Thls is an appedl from the actlon of respondent Borough Council

in- issulng a ‘plenary- retail ‘consumption license” to respondent Bernard
' Trzasxa for plemlse at ]a Nortnglde Avenue, oouth nlver. o

Appellant, a resident and tuxpayer of the Borougn of ‘South’ Rlver,
alleges in effect that the 1ssuance of the license in question.was an
abuse ‘of ‘the dlscretlonary power whlch has been conferred upon
respondent ‘Borough Council by~ the ‘provisions .of R.. 5, 33:1-19. Upon
an appeal filed pursuant to R:'S: 33:1-22, the Comm1581oner has power
to set aside a license where it appears tnut the local issuing author-
ity abused its discretion in issuing the license. Hudson Bergen
County Retail TLiquor Stores v. Hoboken and Novax (decided by N. J.

Court of Errors and Appeals on April 24, 1947).
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At the hearlng hereln 1t was stlpulatcd that. the direct evidence
given by the appellant in Davis v. South River ‘and Maronski and )
Zochowski (deCIOeo herewith) snoula b considered as if  the  same-had
been given in the present case., * In the cited case appellant testi-
fred that the populatloh of the Borough is approx1metely 12,000 and

hat, prior to the issuance of. the license in question, thlrty -nine:
plenary retail consuwptlon licenses had been issued.  Appellant con-—
ltends, thereforey: that: there was 1o need for the. issuance. of anj
additional plenary retull COQQUMDDlOH lltenses.

,(.,

At a meetlng of the Borough Coun01l held on 1"ovember 25, 1346
, Councilman Allgair voted to deny the application filed by respondent
Bernard Trzasaa Councilmen Whlte, Brrlrd, Parowsﬁl and Holenskl
voted to grant said applleitlonc - e -

At the hearing helo aﬁreln the Borough Clerl test1f1ed tndt
four persons, irieluding: the aopellant had filed® written obgoctlons
against the issuance of the license and that at the meeting f held on
November 25, 1346, "there 'vere oeople who got up’ and’ ‘verbally -said-
they favored it for the ex-service men, of which Mr. Trzaska Lg
one. " . Mayor: Mallszemshl testified that thereé’ wis'no need for” any
more: plenary retail consurptlon Yicenses in-‘the Borougn Ralph- -
White; Charles Brilla and. Alex Palowski testified:as:to thelr: respec—
tive reasons for voting for the license. Lir. White and Mr. Brilla,
~who had’ prev1ouslj beenvdnieated for reelection, had expressed ‘them-
‘selves. on nuinerous-:occasi-ons . am being ogposed to"the dissuance- of any.
further plenary-retail ccnsumption licenses. Their testimony” indi-
cates that they had giver: lﬂttre, if any, attention to the need for
an..additional license ‘bu* had voted in favor oOf the applrtatlon
prineipally:because resp)noent Trzaska Wﬂo" vcteran,n Counc1lman
Palowski’ testlileo &8 fcllowsml” S e ~

"I thought when L voted that Just one more wouldn’t be too
¢ much-for. the ‘Boroagh' of South River and. that seetion wher
;the people mostly'apnrec1ate 1ty whlcnﬁls closer to home
' where the: worklhg people could go home - and” go- out ‘with a.
- pitcher of-beer ;- rnstc%d of going-on M in- Street with a

:pltcher of beer. :Tley mouLa prefer to go on a 51de street

The ‘Feasons givery by the three Wltnesses la & named are hot at _
all convincing in views of the large number of plehary retail” consump—
tion licenses in the Borough and pdrtlcqurly in that sectlon of the
Botough in: ‘which the “Trzaska ‘premises are ‘located. The ev1dence_

- show$’ thati-aplenary retail: consumptloh license -has been issued for
premisesiat 16 Nortksmde Avenue; ‘which: is located thriee: doors from
“the Trzaska premises ; and that there Are nine premlses Licensed for
consumptlon along Waiitehead ‘Avenue  and’ as contiguous street Within

flve or 51x bloehs or the TT7dS <2 prenrses. T

IR

pears that reSQOndent .
Borou h Coun01l arused 1ts olscretlona“"'power In 1ssu1ng arn'- addl— :
vtlonal plenary te*ail consumptlon license to- POSpOHdent Bernard ;
Tr7as&a ahd heno,, I shall reverse the actlon of the Borou h Coun01l.

Accordlnglyé;rt 1s, thls lbthld»y of %ay 19ﬂ7

" ORDERED that thE“abblOH of responoent Borough Coun01l Ln 1Ssu1ng
a plenary retail. consumption license to Bernard Tr7aska, for ‘premisés
~at 1% Northside Avenue, South Rlver, be and the same is hereby .
reversed;-effecitive May-22,+ 1947, at 2:00 d.ms, that-all- operatlons,
~under- sald ‘license- shall’ cease: at that trme, and that the -license -
certlflcate sholl be sur endered tnereaiter to respondent Borough
COU.I’lCllo G I . S

.v"

e e FFWIN B HOCK
'“%»jvﬂvfﬂif"?~'5% - Commissioner. -



PAGE 12 - BULLETIN 764

8: APPELLATE DLCISIOM ~ DAVIS v. SOUTH PiVLn AND E¥ ICKAGE

ARThUR DAVIS,* |
“Appeilént5v

Vs o o . ON APPEAL . -
’ TRTANS - AND- w

BOROUGH COUNCIL OF THE BOROUGH CONCLUSTQNG - AND GRDER

OF SOUTH RIVER, and JOHN . |

RECKAGE, t/a ROSSIAN TURKISH

BATHS,

‘Respondents‘

_ - = e =~ S U U ————

Heston N. Potts, Bsg., Attorney for Apnellant. :
George. S AOplegaLe, Jr., Esp,, Attorney for Respondent Jogn F.
eckage.

BY THm CONMISSION&R.-

Thls is an appcal 1nom the action of re snondent Borough Coun011
in issuing a plenary reteil consulpt¢on license  to:respondent John F

-.Reckage for premlses at 6 UerLSS Otreet, Soutb Rivers

[

. Appellant's reasons for .opj oswng the issuance of tne llcense are
set forth 1n Dav1s v. -South River and Maronsxki and Zoonow~51 (d601oed‘

herew1tn) , I L o A xn-.vf;n

At a- meetlnw of tne Borougn Counc l nelc on. November /5 1940,
Councnlman Allgalr voted to deny the dpoll tlon filed by respondent
John F. Reckage. Councilmen White, Brilla,’ yalowsnl and Solensnl D

_voted to. grant said apprltat»on.

At the . apnean heaflng, Counollmen whlte and Brllla testllleo that
they voted in favor. of this application. bcCuHQe the respondent

Reckage did not 1ntend to-operate an ordinary type of tavern,-but

sought the- lncense merely for the accommodaticn, of his pr03pectlve
patrons at a Russian Turkish Bath which he intended to operate. Both

.of these witnesses had previously expressed themselves as belrg

opposed to the issuance of. any further pLenury “etall consumbtlon

r_chenses,n

Respondent Recrage testifled tbat he deslreu tne 1lcense for the

'~convon1ence of his DPOSperl"G patron Mto:. atlcfy the, people ey

locatnon°" respondent Reenage eplleo "No." ;;-‘

going to .come. there and take.the Russian. Turkisi Euths n To, the . -
question “Woulo it be-a- good business pollcv to opnn a. tavefn at that

T, L

Four w1tnesses apneantd qt tnn appcal nearlnr to testify as to a
need for the license, In additiom, there was, testnmony that two
,petltions in behalf of nf..Recnace ware - presentea o the respondent
Council. But it seems abundantly clear.from the rwecord befeoreme: -

that: the. llcense apol“catnor was not granted. because of the need for

“an additional” ‘plenary retail consumption license in the Botough (in

fact, the Councilmen testlflto to-the opposite:reffeet). -The only
reasons which "appear for g*anthb the license are taat 1t would be an

'aaaoea convenience for app11oant's business; -and becd ase appchant is
a Votaran v”‘n” R ': ‘_11_; R H:,:_, S S

, I am conv1nced from the recora, “that publlc conJcnlence and _
necessity did not’ warrmnt the gr enting-of the ‘license-iere in ques—-
tion..  In view, of the large number of plenary retail Paasumptlon .
licenses in the Borough and of tre conclusion, freely concurred in,
by the respondent Council, that at least an adequ te number of
pPlenary retail consumptlcn licenses existed in the Boraugh I must
find that the. Council abused its discretionary power 11 -1lssuing a
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plenary retaill consumption license to- regpondent Rechabp., Hence T
shall reverse the Coun01l'k action. See Hudson Bergen County Retail
Liquor Stores Assn, ‘Hoboken and 1 OVnh (qulaeo bj N Js Lourt off
Errors and Appeals . on Aprll B4, 1947)

'ACCOrdlngly, 1t is, on t~1s 16th ¢ay of May, ld47

ORDERED that the action of respondent Borou"h.Coun01l in 1SGu1ng
a plenary retail concumotlon license to John F. Reckage for. premises
at 6 Serviss Stre et, South River, be and the same is hereby reversed,
effective May &k, 1%47 at 2:00 a.m.; that all operatiors under said
license shall cease at that tlme, and that the license certificate
shall be surrenaereg tn@reafter to res pondent BOrou i Coun01l

ERWIN B. HOCK
Commissioner. -

9. APPELLATE DECISIONS - HUTCHINS. v. PATEREON.
AUGUSTUS HUTCHINS, )
Appellant, )

-vs- . \ ON APPEAL
SRR e ! NCLUSI N ORDFR
BOALD OF ALCOHOLIC BEVERAGE o CONCLU Ok AND '
CONTROL OF THE CITY OF )
- PATERSON, C - '
Respondeﬁt )
Grabow & Phelan, Esds., by George Grabow, Esg., Attorneys for

. 4 Appellaﬂt
George Surosky., Es¢., Attorney -for Respondent.
Reuben H, Reif llﬂ, BEsg¢., Attorney for ODJeCtOTS.V

BY THE COMMLVSIONEE;

This is 'an appeal from respondent's Qnuldl of appellant's appli-
catlon to transfer hls plenary retaill conoumpflon license from °
lbo ~ 16th Avenue .to. 39 ”“rroll Street; Pater '

Tﬂc appllcatlon was denledon i %1‘stated'bases of”thelncrcd&aigwobkml
of juvenile delinquency in the area of the pTOpOued tavern; the opposi-
tion of the religious and educational groups in the area, as well.as
the‘Board's consilderation of the'ﬂeheral welfare of the communitY-“

In nis Uetlt¢0ﬂ of appbal appeLlani uroes that respcndent'“ actmm
was erroneous. 1n .

"(a)'Thaf said rejubdl Lo traﬂsfcr was arbitrary and capri- -
ciouss : '
n(b) That the said reasons 5et iortnfao not constitute a VallQ
_ reason for the refusal of the transfer of said license.
H(c) That the reasons advanced ao not constitute a valid exer—
' éise of discretion and were not based upon the facts as
presented at sald hearing.
"(d) That no motion, formal or cotherwise was offerecd or sub-
: mltted by any nmeitber of the issuing authority for
espondents to deny the application at the regular public
. meeting on January 22, 1947, , _ o ‘
n(e) That no roll call or polling of the votes of the members
: of the respondent Board was taken to ascertain their
respective votes, at tne gular public meeting of
January 22, 1947. '
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That the proceeolngs in: effectuatlng the Judgment which .

fdenled “thie - applleatlon was 1llegal 1nvalld and Wlthout

any force and effect. - .
That the. responaent board fallod to conform to the requlred'
rules of law in pronouncing judgment .in the matter herein.
That. the denial of- the application hereln imposes ‘a- hard-
ship . upon the applicant.

That there is a public necesslty for a llcense in theg
neighborhood, since there is- no. other tavern 1n the

‘;1mmed1ate v101n1ty,",

As t6 reasons (d), (&) s (f) and (g)

to matters of procedure  rather- than the ' merits. ‘Everd assuming their
truth, they are technical rather than substantial. As the Court of
Errors and Appeals said in Hudsoh Bergen County Retail Ligquor gtores
Assn. and Driscoll v.-Hoboken et al. (Ct. E. & A, Aplll 24, 1947)

These reasons relate merely

"Eetlculous tecnnlcalltles ought not be permitted to thwart

S0

considerable an effort toward: Keeplng a publlc ‘convenience

from becoming a social evil."

There 1is, therefore, no merit in these stated reasons requiring
reversal of respondent's action,

As to reasons (a), (b)., (c) and - (1) At the hearing on apneal

it was established-that the premlses sought to-be licensed are situ-

ated in a mixed residential and business nelghbornooo. -The ..
determination of the questlon as to. the number of licensed premises-
which should be permitted in any such nelghborhood is a matter con-
fided to the sound discretion of the issuing authority. Moran v.
West Orange, Bulletin l4o, Item 8. ‘In the instant case there" appear

to be seven licensed premises within- the -immediate neighborhood, with

many residents. in. protest voicing: their obgectlons at the hearlng

before respondent and again on -appeal.
to the transfer was filed by the Pr1n01pal and Parent Teachers Asso-

ciation of nearby School No. 8, and a petition bearing the names of
408 residents of the neighborhood objecting to the transfer ‘was” also
filed with respondent. The reasons advanced by respondent are

certainly valid, -were based -on:facts existing, and indicate that the

vicinity 1is- already aoequately supplied with licensed premises.:. By
the same token, there is an-absence. of any compelling: evidence of"”

public necessity for an additional licensed premises in. the nelghbor—

hood . and; consequently, the~ actlon of: respondent cannot be deemed
: arblt ary and capr1c1ous,_>» : R

‘*- As

to reason (h) Tne ére: fact that denlal of appllcatlon Wlll
result 1n personal hardship to applicant is a matter not of sufficient

,twelght to .overcome -the primary consideration of .public. convenience
“and necessity that is dlSpOSltlve of these liquor licensing matters..-
The claim of ‘personal hardshlp is ‘based on the inarticulate ma jor

premise-'that any individual. is -entitled to a license™at any location

desired by him. This, of -course, is not so since no one is entltled
to a license to -sell ligquor (Bumball V.. Burnett, 115 N. J. L. ?oé),

or even

a renewal of a. former: license (Zlcherman V. Driscoll, 133

N. J, L. 588) . The public interest 1s, paramount; the individual
1nterestv1s 1n01dental Cf Samalonls V. Pennsauhen Bulletln 622,

‘ITtem 1.

The bu”den of establlshlng that the a-tlon of a. respondent 1ssu1ng
authority is: erroneous and should be veversed rests with the appellant.
. For the reasons above: stated, appel-
'consequently, the actlon

- State Regulations No. 15, Rule 6.
lant has failed to sustaln that burden qnd
of respondent w1ll ‘be afflrmed e

Accordlngly; 1t 1s, on tnls l6th‘day of May, 1947

ORDERED that the appeal hereln be and the same is hereby alamssed

FRWTN R. HOOK

~In. adultlon, written. obgectlon ’

2,
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10. DISCIPLINARY PROCHEDINGS - SALE OF ALCOHOLIC BEVERAGES BELOW FAIR
TRADE MINIMUM - LICENSE SUSPENDED FOR 10 DAYS, LESS 5 FOR PLEA.

In the Matter of DlSClpllndfy
- Proceedings agains t

“FRANCES ‘METZ & IbIDOR MININSOHN
T/a. BOND WINE & LIGUOR STORE
11 Washington Street -

)
| ) ComCLUS IONS . |
| Dover Township, Tous River, N.J., )
)
)

AND ORDEr

‘ Holder of~Plenafvaetall=Dlstr1bu—'

tion License D-2, Lssued by the

Township. Commlttee of the Townsnlp

of Dover. : :

Harold- Felnberg, Esq,, ‘Attorney for Defendant- lloensees., -
Eoward F. Ambrose, Esq., appearang for Department of Alcopollc
S Beverace Control.

 BL THE. COMMIQSIONUB

A Defendants plead non vult to churges ailegln» that (l) they sold
a 4/5 cuart bottle -of Don ¢ Rum, -Gold Label, and (2) a one-gallon
Q‘Jug of Marca: Petrl,*VLno Rogso. Pastoso wine, respectlvely, below the
. minimum consumer pzloes,lln v1olatlon of Rule 6 of State Re&uiaLLons
‘ NO. 0. : ' . . o

On maren ll 1947 an 1nvesu1gdtor of thls Department purchased
a 4/5 quart bottie of Don ¢ Rum, Gold Label, from an employec of
,defenoants for $3. 50, The established minimum resale price of this
product is $3.72. Bulletin 751. The investigator was not- accom~
panied by any other member of this Depaltment nor did he make known
hlS 1dent1qy to  the ! salesman

On March 12, 1947 ~the ABC - agent pazchased a one—gallol jug of
Marca Petri; "Vino Roseo Pastoso wine from the same salesman -at
nineteen cents below the established minimum resale prlce. Bulletin
751. On this occasion the ABC agent who purchased the wine, as well
as another 1nvestlpator of the Deparfment of Alcoholic Beverage Con-
- trol who had aCCOMpanled him, made <nown their 1dent1t1es to the
person who made tlefpale, -

Defendants have no prlor recofd

Since the anGStL ator did not reveal his 1dent1ty after he :
first violation was dlscovored I shall suspend the license for the
minimum perlod of ten days. Ff Re Weiss and flochberg, Bulletin. 514,
Item 10. Five days will be remitted for tho plea, making a net
suspenglon of flve deS. _

Accordlngly, it 13, on thlo 16th ody of Nay, 1947,

_ ORDnR?D that Plenary Retall Distribution License D-&, issued by
the ‘Township Committee of the Township of Dover to Frances Metz &

- Isidor Nlnlnoonn, t/a Bond Wine & Liquor Store, for premlses

11 washington Street, Dover Townuhlp, be and the same is hereby
- suspended for a- perlod of five (5b) oavs, commencing at 9:00 a.m.
S June 2, 1947, ane'tnfmlnatlng at 9:00 a.m. June 7, 1947. ‘

ERWIN B, HOCK
Commissioner..
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11.

'STATE LICENSES - NEW APPLICATIONS FILED.

S5 Sandy Hook Inc.
5S Sandy Hook
Atlantic Highlands, N. J.
Application for Plenary Retail Transit License filed ifay 22, 1947.

Martin S. Marks
181 - 10th Ave.
New York, N. Y,
Application for Transportation License filed May 23, 1947,

Walt Stewart, Inc.

60 Parx P1.

Newark, N. J, _ .
App1lcation for Plenary Wholesale License (1947f48 fiscal year)
filed May 26, 1u47. : : g

'7éj;;zcc¢44 2§i/74772%%

Commlsanoﬂer

New Jersey Siaie Library



