COURT OF ERRORS AND APPEALS,E 1.

Between
HLEN B FETTERS,
Al ard
CHQR_ESSIit_,J\/Pl—REYS, » Cn Appeal.
adWIFE and OTHERS,
Defendents.

IN CHANCERY COF NEW JERSEY.

Tothe Hon. Henry VW Green, Chancellor of the State of New

Jersey.

Hunidy conplaining showns unto your Honor your  oratrix
HenB Fetters, of the city of Cantden, in the State of New 5
Ja=y;, widow of Richard Fetters, late of the said aty of
Gnuln deceased; that the sald Richard Fetters in his life-
tinead at the tine of his death, being seized and possessed
dfalate real ad persoral estate, and anong others of the
red esate hereinafter particularly mentioned and referred10
g ddan ar about the thirty-first day of March, are thousand
adt hundred and sixty-three, duly nmake and publish his
lestwill adl testarnent in writing in due fomof lavwv to pess
red estate, and therein and therelby anong other things, did
g\e chvi= ad direct in substance and effect as fdllons: 15

| g\eto ny dear wife, Hlen B Fetters, ‘your oratrix,”
| duirgher natural life tine, the house and lat, ococupied
oyne an Virket street, inthe Gity of Canden, together

~h tre lat adjoining the sare on the east, and all the
u fumiture in and about My house, and also the gumof eight 20
< udd] ddlars a year 0 long as she shall Iive, to he paid
I erhymy executors in quarterly paynents of tvwo hun-
€< redd’tHas eech, and | do darge ny estate with the
Ruod payrrent thereof each and every year, which said
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- and beguest IS in lieu of her right of donerat anman

And further, therein and thereby, gave, devised ad ke
queathed all the residue and renainder of his estate red
S5pearsaral, and mixed to his three daughters, Hizaoeth Shithrs

wife of Jesse Smith, Bvalire Estell Hunpgreys, wwle o
Richard T. Hunphreys and Cardire Hunpreys, wile o
Charles S. Hunphreys; the shares honever oftte ssidBedire
and Cardline, being given and devised In trust to JdM &
10 Conperthwmaite and Jesse Srith, during the retural Inesdf
the said Cardline and Bvaline respectively, the saidd Jdnm K
Conparttwmaite and Jesse Sith, being in and by sad let
will directed to permit them the said CGadire ad Bdire
respectively, to take and receive the interest nonies, |is
issues and profits of all said estate s0 bequesathed ad dbused
to each of them, to and fonrtheir onn separate usead karit,
without arty contral of their said husbands, or any hdad
they might hereafter marry, and not to be lidde faranydids
or contracts of their said husbands :
~\ And by the said last will the said testator further atro-
ised and enmpowered his exeautors, therein rerred, to gqadrt
three disinterested persars to nake an equal division dfhis
estate anong his said daughters;, and of said will gqaoirted
the said John K Conwperthwaite and Jesse Sith the eans
Stors: That after meking the said last will the said Hdad
Eetters, departed  this life on or about the eigth dhy
August, in the year of our Lord one thousarnd eigt huded
and sixty-three, without altering or revoking the ssme ad
the said last will was aftennards, to wit, on ar aoout trerire
Dteenth day of August, ane thousand eight hundred ad sy
three, proved in due formof lavw by the said eeouars kefae
the Surrogate of the Gounty of Canden, and the said eear
tors thereupon took yoon thensehves the burthen of eear
ting the sare, as inand by said will, (a oooy ofwnidhishae-
3FHto arexed) and the probate thereof, If produced nay nae
fully appear.
Avridyour oratrix further shons that she accepted the pro-
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Eagshneck toher in and by said last will, in lien ofher
rigt ofdoner, and entered into the possession of the house,
ldadflard ad premises lately oocupied by the said testator,
adrdessed ad relinquished her right of dower at conmon
lawv That the ssid house and ot are situate on the south 5
ackdfvarket street, in the aty of Canden, about ore hun-
dedadtwerty feet westwardly fromthe west sice of Third
dredt, the lat forty feet in front extending southwardly at
rigt ades with Market street, about oe hundred and
adyfest in depth, with an increese of width an the west 10
dckat the south end; the front of said lot an Varket street
kargaoopied by the dnelling hause, and a very omanental
yvad That onar near the rear of said lot is a convenient
kanmad stable which during the life tine of the said tes-
e ad to the tinre of his death, was used and cooupied by 15
tresaid testatar, with a pessage thereto fromthe public street
byandleyway or pessage about ten feet In width, leading
framThird street, aaass the land of the said testator to the
kemafaesaid and stable and to the wood yard of the testa-
tar; saidaley and passage having lbeen opened by the testator 20
inHs lifetine and used by him for the purpose of going to
adframhis said barm and stable and the rear ofhis said lot:
Tret the said testator as your oratrix is advised and believes
oletrnue, davised to your oratrix during her natural lifethe
sadhoee ad lot and premises, as cocupied and enjoyed by 25
hinsdfduring his onn life, and inmrediately preceding the
tine afhis death, including as incident thereto the said right
desspto and fromthe rear of said ot by said alley and
pesseceto ad fram the public street; the use of said.bam
adgade depending upon the use of said alley and pessage; 0
o the uee ofwhich alley and pessage your oratrix is entitled
bnirie of said devise. That your oratrix by herself and
taats hes cooypied and enjoyed the said dwelling house,
Ia of land and premises with use of said alley and pessage
frortre tinre of the death ofthe saidtestator, without dostruc- 35
tiona hindrance, until lately as hereinafter set forth.  That
Saap ar draft exhibiting the situation of said house and lot
addfsad alley and pessace is hereto amexed.
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Andyour oratrir further shons that e is infoned ad
believes it to ke true, that by virtue of the poners gven by
said last will, the said Jesse Srith and John k. Gonpathy
waite, executors and trustees as aforesaid, gopanted three

5 disinterested parsas, Who your oratrix is inforred vae
Edwnward H Saunders, John S Read and Gardes S Garett,
three respectable and conpetent persars, dtizers of Gnabat™
to meke an equal division of the estate of the said testatar
(shject to the said digposition in favor of your aarn»)
anong the said testator’s three children, acoording totteppo-
wvisiors of his said will.

And that said persons have, as your oratrix is infared
nmeack such division which hes been acogpted by said three
children, respectively, that the lots and prarmises over ad

15through which said alley and pessage way pessss, lbeilga
.part of the real estate of the said testator, have been assiged
cAadset dl to the said Cardine Hunphreys, wife of the sad
@wales S Hunphreys, and to the said Jesse SrithadJdmn
JL. Conperthwaite in trust for the said Cardline Hindreys,

20 as part of her share of the said real estate of the saidtestatar:
That your oratrix is unable to state nore particularly tre
said partition and division of the said estate, the sane
being of record and your oratrix not having aosess thereto;
That the said Gardire Hunphreys with Grerdles S HLUmM

Sphreys, her husband, by the consent and pernrrissionof tre said
trustees, and acocording to the direction of the said last will,
haes entered ypon the said lats and premmises, ad the hoess
thereon, so assigned and set off for the use of the said Gro-
line, over and through which lats the said alley pesses, ad

Dthe said CGardlire is nowin the possession thereof ad raceiv-
ing the rents and issues and profits thereof.  That as yaur
oratrix is advised and believes to be true, the saidparsas 0
appointed to meke such partition and division anag sad
heirs, had no authority and did not attenpt to affed ar re-

FPstrict your oratrix’s right to said alley, your oratrix’s rigt
thereto being paranmount and any assignent of said dley
was necessarily subject to the rights of your aratrix -
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A your oratrix farther shons, that the said Gardline
Hnpbres ad Gardes S Hunphreys, her husband, dainmy
irgthet the said assigrent of the said comrissioners and
tre sattirg of f of the said lats and prermises over and through
wichthe said alley and way has lbeen gpenedto her use and 5
kerefit, hes also given her and her trustees wWho held the title
toher e ofthe real estate of the said testator, the edu
S\eftitle to said alley and vway, or upon sare other pretence,
tre said Gardlire and Cherles, her husband, heve lately for-
khddnto your oratrix and your oratrix’s tenants, the use of10
saddley ad pessage Way to and from said bam, and to and
frarite rear of your oratrix’s said lot and the public street,
adao ar about the fifth day of January, instart, or shortly
befag the said Cardline and Cherles placed a fence aacss
saddley and pessage Way and have since railed up or fast-15
aed the sae, S0 as absolutely to debar your oratrix and
yaur oratrix’s tenant, oocupying said bam and stable, under
yar ararix, fromthe use of said alley and pessage way, and
dgriMrgyour oratrix of the use and berefit thereof;, the said
Cadire and Charles alleging that they have dosed said pes-20
seard alley by the penission and assernt of the said trus-
tess ad under the title derived fromthe saidwill and devise,
adsaid division and partition alleged to have been mece in
pustane of said last will. That Thores Hawnall ad
Tinathy P. Hawall, novww cocupy said bam and stable as ten-25
as of your oratrix and that they with their horse and carri-
ae by the action of said defendants are prevented from pess-
ingto ad fromsaid bam and stable to the great injury of
yar adarix  And your oratrix eqaressly alleges that as she
is infared and believes to be true, the said pretence of D
authority anthe part of the said Cardline and Charles and of
the said trustees, under said division or any other authority,
pretercedto be derived under said will, is contrary to the
truth ofthe case and without foundation in lan

Acd your oratrix further says by herself and coursel She3H
hes godlied to the said Cardline and Cherles, and to the other
cefadiats, and requested themto renove said obstructions
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"placed in said alley and pessagewnay, and to penit her ad

her said tenant to have the use of said alley ad pessace In
going to and from said bam and stable, and to ad frantre
rear ofher said lat, and your oratrix well hoped thet ttey
would have conplied with such reasoreble request as inegLity
and justice they ought to have dore.

But nowsoitis, &

INn tender corsideration, &

That the rights of your oratrix to said adley ad e

10 way be ascertained and established, and that the said defad-
ants may be restrained fram dostructing ad daairg sad
alley and pessage-way, and from dbstructing your aatrix
and her tenant and tenants, frampessing over ad dagtre
sare With her and their carmiages and horses, and dilrewise

15at all reasorable and proper tines to and from the reer
said lot of your oratrix, and to and from her said bamad
stable ; and nmay be reguiired to renove any dstrudias trey
may heve placed there, and that your oratrix nmay henve suth
further and other relief in the premises as the reture of the

20 cas2 ey requiire, and as may be agreegble to eguity ad
good carscience.

May it please your Honor, the prermises aorsidered togart
unto your oratrix, not anly the State’s writ of injudion issur
ing out of and under the seal of this Honorable Gourt, toke

Sdirected to the said Gharles S Hunphreys and Gadlire his
wife, Jesse Srith and John E. Conperthwaite, restraining
them and each of them and all parsars acting uder temar
either of themn from dostructing your oatrix ad yar
oratrix’s tenant and tenants, frompessing over ad dagsad

$0 alley and pessagewway to and fromthe rear of said Iat ofyour
oratrix, and to and from said barm and stable withtheir hoses
and cariages. Ad aso the States writ of sllqpoeato ke
directed to the said Garles S Hunphreys ad Gadire
Hunphreys hiswife, Jesse Sith and JohnE Conparthnaite,

* saticitar anl of Coureel With (onpleirerts
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SCHEDULE.
COPY OF THE WILL OF RICHARD FETTERS.

I, Rded Fetters™ of the Qity and Gounty of Canden, in
treSate of Hew Jersey, Teaing of sound and disposing mind
adnmenary, do on this thirty-first day of March, in the year
d arLad ae thousand eight hundred and sixty-three,
nale adain and publish, my last will ad testamert as 5
d :

I%ocrsti&teardacpoirt, John E. Conperthwaitead
Jese Srith, executars of this my last will and testarrert.

Alter payrrent of nmy just debts and darges, | dispose of
nyesae as fdlons :

1 1 gwvead begueath to my grandson, Richard Fetters
Shith nygddwatch novwcarriedby ne, to bedeliveredtohim
inmediately after my deceese, and also at the sanre tineg, ny
dodetard shot gun

2 1 gwe to my dear wife, Hlen E. letters, during her 15
retud lifetine, the house and lot cooupied by e, an Verket
dret inthe said Qity of Ganden, together with the lot ad-
janmgthe sare an the east; and all the fumiture in ad
dootnyhouse, and also the sumof eight hundred ddllars a
yea 0 lag as she shall live, to be paid to her by my exeau 20
tasinguarterly payrrents of two hundred dollars eech; and
1 dbdargenyestate with the punctual paynrent thereof, each
adeay year, which said gift and bequest is in lieu of her
rdt of doner at conmon law

3 | ave bequeath and devise all the residue and remain- 25
dr of ny estate, real, persomnal and mixed, to my three
dagtars Hizabeth Srith, wife of Jesse Srith, Baline
Bl Honphreys, wife of Richard Hunphreys, and Cardline
Hndres wife of Galdes S Hunphveys;  Provided
avasg that the share of my said daughter, Baline Estell 8
Hndres, ad the share of ny said daughter, Cardline
Huipdreys, are ypon the trust and condition folloning to
aedh | heréby give and devise the said share of my daugh-
tas GardireandBvaling, tothe saidJohn K Conperthwaiteand
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Jesse Qith, intrust that they will duringthe lifeof  sad
daughters, Cardline and Baline, penmit them to tae ad
recei\e the interest nonies, rents, issues and profitsaofdl sad
estate so bequeathed and devised to each of them toad for
5 their onn sgparate Lee and berefit, without any catrd of
their husbands or arny husband they may hereafter narry, ad
not be liable for any delots or contracts of thelr said h gads
in aywise whatever, and the separate receipt of the sad
Cardire and Baling, only shall be a disdarce fa tre i
10 terest, rent, issues and profits of their respective edates
And 1 do hereby authorize and enponer ny eedtas
herein before nared, or the sunivor to gopoint three dane
terested persars to nmaeke an equal division of ny said edatg
according to the provisions of this mywill.
15 In witness wheredf, 1 have hereunto set ny hand ad s,
the day and year first above written.
Signed, sealed, published,'
and dedared as his last
will and testarrent, by the
20 testator, in our presence at
the sae tine, and we at .
his reguest and in his pres- j RICHARD FETTERS
ence have hereunto set our
hands as witness.
James B. "Dayton.
25 Marmaduke B. Taylor.

ANSWER.

D IN CHANCERY CF NEW JBHRSEY.

To the Honorable Henry W. Green, Chancellor of the State
of New Jersey :

The joint and saveral aswnwers of Garles S Hindreys

FHBand Cadire his wife, Jesse Srith and John K Qwyea-

thwaite, defendants, to the bill of conplaint ofHlen B Fettars,
conplairnant.
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Tree deferclarnts non and at all tinres hereafter, ssvingand
resnirgto thenrsehves all manner of berefit and advantage
decgtionto the many errors and insuffidendes inthecom
darat’s sad bill of conplaint, contained for answer there-
Uty a uto so nmuch and such parts thereof as these defen-
drsae adMised is neterial for themto meke asnwer™unto,
treyasner and say, they admit that Kichard betters ia the
angdaratshbill naned, did duly meke and exeaute his last
vill adtestarrert, in writing, of such date and in suchwords
asintreconrplainernt’ssaid bill is mrentioned and set forth, and
ddtrerdby gve and devise to said carplainant, during her
reiud life, thehouse andlot cooupiedby saidtestator, in Varket
dradt, inthe dity of Canrden, together with the lot adjoining
otte e, with the fumiture and noneys nentioned in said
hHil dFoorglairat’s, in lieu of her right of dower at conmon
lvwad all the rest and residue and renrainder of his estate,
red, pasa=, and mixed, he gave, and devised therein and
tredbytohisthree daughters, Hlizabeth, Bvaline and Cardline,
tredaes of the said Baline, and of one of the deferdant™,

N

tresad CGxdirg, wife of Carles S Hunphreys, honever 20

bErggvenand devisediin trust totwo of said deferndants, John
K Gonparthnaite and Jesse Sith, as isalleged in said bill of
anmart: ad did further therein and thereby authorize and
enpover said last named defendants, his executars, to gppoint
theeparsas to neke an equal division of his estate anong
hssad daughters, and onthe third day of July, eignteen hun-
dedad sixty~three, without altering or revoking said wll,
ded ad an about the nineteenth day of August of said yeer,
tressid eeautars proved the sanre indueformof lavy andtook
yonthensahes the burthen of the &eauttion thereof, as is
diegdinsaid bill of corplaint. And these deferdarts in
futher arswering admit, that the said conplainant acoepted
treprovsion nrecke for her in said will, in lieu of her right of
dver, andtook possession of the house and ot lately cooupied
bysadtestatar, on Market street, which said house and lot
adanirg anthe esst, asin said will nentioned, hes a front
dfatyfest on Market street, in tite Gity of Canden, the
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building coccupying twenty feet and the lot edjaning ante
esst &front of twenty feet, and used by the tedatr, as an
omanrental yard for the display of floners ad pats: e
said testator being for many years, and uto the tine dfhs
S5death, engaged in the business of adtivating ad dlirg
floners and plants|  his green houses and hot houess kergin
the rear of said house and lot in which he raised ad ali-
vated in comection with said vacant Iat, flonas ad dats
At these efendants in furthe ittt
10 And these defendants in further answering, admif that near |
the rear of said |ot, thesa|d testator had in L?SE dur |nqh|s||fe
time, abanand sta e, the entanﬁe 0 wh |c was Through
an alley from Third street, as compa t alleges, but these
defendants char?ethatthesam arn 2 dsable Was a mere
L5 temporary structure, an old fame, of but little value, and
moyed orf saig lo %by sald testator for his own personal con
vemence quring nis life time, |n carrying on his busingss &
florist, as afor esa|d and that said allej way was used and Ja
out, %0 or th epu posesof %|dsab|e but for the Eeneﬁ tof
20 his Third Street property, and as. an entrance to his green
houses o which It led directly: saldq een houses heing inthe |
r of said Market street house and Tot, s aforesaid.
Ardﬁmedefembrtsfurtkerawxmrgsayﬂﬂsaddl&y
was gpened and laid out solely and inreferencetotheeead i
Sadvantage of said Third street property, on or doout theyer |
eighteen hundred and thirty-three, and long befare e ves
the onrer of the said IVarket street property, devissdesdlae
said to the said conplainant; said testator hemvirng lkeaone
seized of the said harket street property by two desdls; ae
SObearing date the eighth day of Septerrber, eighteen hurded
and fortysix, fromWilliam Burrough, and are bearirng citie
the seventh day of Septentoer, eighiteen hundred ad faty-
saven, fromJanes Burrough, as will gppear by referae to
the sare in the astody of these defendarts.
FH A these defendants In further amswering sy, thet sad
alley or pessage way from Third street is not inddat to tre
bouse and lat afaresaid, and does not pess under said dhusg,
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adthet it is ot true, the wse of said barm and stable*depends
ymntte Lee of said alley way, the said conplainant having
teveat la of twenty feet, part of said forty feet devisedto
he; ssafaesaid over and through which she or her terants
NIl [oess to and from said bam to the public street:  And &
tretuda saidwill said conplainart is anly entitled to a life
aetdeinsad lat of landhaving a front of forty feet on Viarket
diedt, with a depth of ane hundred and eighty feet, of which
sdestaar beoaore seized, as aforesaid, under said convey-
aes fram said William and Janes Burrough, and where 10
tretapoay use of way laid out for other purposes and for
ket of ather property of testator, as aforesaid, did not pess
aninaet inthe sane to said conplainant under said wll.
Addttee deferdants in further arnswering, admit that the
srbenasadtrustees, as aforesaid, by virtue of the powner 15
avenby said last will, did appoint three persons, M. Edvward
HSudhs John S Bead and Gharles S Garrett, to meke
anagd division of the estate of the said testator to his chil-
de) acoadirg tothe provisias of his said will; which said
cdhisowes nmace an or about the twenty~fourth day of 20
AgH, eighteen hundred and  sixty~four, and was acospted
bsaddhildren, respectively; and that the las and prarmises

o adthroughwhich said alley vway runs, were together
vithtte housss an each sice of the sarre assigned and set of
otresaad deferdant, Cardline wife of the said Charles S 5
Hnpres ad to the said trustees in trust for the said
CGxdire as part of her share of the real estate of said testator;
adtresad Cardire is nowin the possession and receiving
trerats ad profits thereof; and these deferndants in further
asnairgsay that said persons 0 gppointed, as aforesaid, to 30
nadesid dvision, assigned and set offtothe said defendant,
CdireHnpreys, said alley, together withthe houses and
lds oheath sick of the sane, as part of her share of said
efdr, the sanre being a part of the testator’s real estate to be
didd] es afaresaid, anonghis children ; nointerest or rights 35
otre sane having pessed to said conplainant under and by
e of the will of said testator.  And the said Cardlire,
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tooether with said trustees, daimito e, tre edug\efitl
tosad dley by and unckr said will and dvisan s efaes
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IN CHANCERY OF NEW JEREY..
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QAethe sick entrances to the Third street housss onthe
deyaat ofit?

ATrey ae

E&irgdonangp narked by ne Ex F. an the part of
ddadrts beingthe sare attached to the bill the witness 5
@3 Thsngois not coredt. There is no alleywhere that
sladdbwn between the two bricks.

Tresadlat to the Market street house where M. Fetters
Ined Fedways kept as | understood, for a sort of display, to
dondT his plats, that he might sdll his plants and floners. 10
Hfited it yp for that purpose, In the first place, as | under-
darim  The fence of the lot vwas an goen iron railing on
Nald Sreet.

JodnS Reed being duly swom for defendants, saith:

Ives ae of the persons gppointed to malke division of the
e estete of Ridhard Fetters, dec’d, a commissioner (Wwiththe
dhe aamissiaes).  This alley in dispute was set off to
Ns Grdire Hunphreys, as part of the property left to the
dilden 20

BRirgacssearired

QWea was the prodneate value of the real estate of
RdadFattars

Al 3ype in the neignborhood of 500,000 | dont
kovttet the commmissiaers nede any estinete of it 125
raekon M. Fetters for 15 years, to the best of my knonw
lete perigs nore.  During that tine he hes been very
adidyaoeoed in dealing in, and inthe inproverrent of real
ede | think M. Fetters wasin the habit of doinghis onn
vak reairing his onn fenoss, carting the naterials and 30
valkrguyonthe faroes and his houses. 1 nean that he
Gridtre neterials. 1 don't thiuk he did the work of repairs
hnrsdf. He onred largely of lot property and hausesin the
\idritydf Ganden 1 do not recdllect that the right of pes-
SPVeS a guestion with the caommissiarers, In setting off3s
tadliernay 1 don't remener about that subject.

Barrdin dief:

15



16

I often saww M. Fetters carting about plants ad floras
He was a nurseryman, | bdliee
Re-cross-examined:

5 f'™x M camed antre ruryhsres
I I hed oS et ar PR R LATAE
He had ruwries in different placss.

JONS RAD

Adjourred o Saurdhy, Sterroer 2 1865,
M saturday, SEXETEEr 2d, 1865 & the hour of 10 A M

eamnation cortinued in the presanee of the diatarsortt

H » Witness produced an tte
15 partof’medeferdarts, being duly swom, dgooseth adsath

°f hef
d?glnteo[l T deity o%‘pﬁé’& “‘Eﬁ
nthTm divmea °f HS real 6tAE"  >together withtrevo
| | « pero/dn—edmaedﬁeaqoamwmaﬂanfEJ
LNH R TT7? 6'0n Paper heretofore marked BEAikatB
Bl 67ar 0 7~ellili Thispgperisthe repatnacke
O se iMision, together with the ngp acoonanyirg
25 M HP rannbynet Said nep represents tre Thid
J5 ardl\/larketstreetpr%ﬂeso*iy ]
~eUexam™ne this maP annexed to the bill and say
map ?6r Gre *8an**su”lan alley as is laid down upon said

(@ N ™ 8°Salu8xe* The dlley as laid doanintte nap
sae netoofar south. The only pessage vay ait arbedk

Nnranee to Hbo. 41, is the pessage vy rgaesarted on
the ngp annexed to the report.

Q In the allotent to Cardlire Hunphreys, is this pessaoe
way et offto her?

35 A It is induded in the boundaries set off to her. Tre
report will showfor itsalf. Whether for her sdeusel an
uable to say.
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QOdyaurct as ae of tre comrissiaers cecicke that
tratEssaoe Wy beloged to the Third street prgerty.

AWVnackrosuchdedsion W\ did not acorsicer that
vetedargttocoso | will add tretin my judgrent ad
dointre judgrent of the ather conmissiaers, vfaras | 5
Hianithttrem ad heard their gpinians, the pessace way
adttobdagto the Third street procerty.

BargXearird:

TrenagparTeed to the commissiaars rgpartwes dann
kyne Thennain dgect of that ngpwss to owthe lines1o
ddvdan as e estaldided e ad is ot intenced to »
dovpavas inema aragenet  (Being soan ngp
aredadto bl of corplairt.)

QD yaureoognize the ngp fram which this ngp wes

: jr

Al srady sugosct yoon looking at it, thet it wes drann
fomyaigrd draft; the sare that the ngp areedto the
ot ws den fram Uoon futher eamination | say
pthdyit is a agpy exogat the portion of the alley referred
Lo)

thedley is placed too far south s | stated before. 20

Qlindiatirgtre pessage way to Ms. Gardiire HUn
pres ddyou udbertake to settle any of the rights of the
wicbno ess thraugh it or oer it ?

A Asta myslf | aorsicered we hed o such right to25
gsdile adtie ganias of the ather comrissiarer coinciced
vithnyonn | beiee.
 TTH?Wzs a”am o1l the praises cooupied by M Fetters
O slifding sittated near the reax of the lot as rgoresanted
at enap (tre prarisss cooypied by the widon) ad coou-gn
R M Fetarsinhis lifetine. M. Fetters ket a horse,
1h jpPlll W &Pte bam, sofar as | ko M. Fetters built

e e Malatstrest, | think about 1850 or 1851, ad
an pait till the tine of his death

HDwirg thet tinre hed e hed any otter aooess o hisgh
pheeZe™ trough the pessage way dllotted to Ms. HUM

2
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A Notoofar as | kon That pessage way ves his
nrethod of aocoess o ad framthe stalde. Tre lot rgaesatsd
on the nrgp arrexed to the bill, as in the reer of tre Narlet
strect prgoerty, ad in the rear of aportion of the Thrdstrest

5 prgoerty, was used by M Fetters for his greenhoss ads
akind of store yard, for seeh ad Glar naterid areded
with his green house goeratias.

M. Fetters wss a large onrer of red estate intte Gty o
Cantben  He wes dhiefly endoyed in tte naeggat o

10 et red estate. 1 cavot give the dinersias of tre kan
sookenof.  The sice yard of the Varket street pgaaty, ves
oooyaied by ME. Fetters as an omanrental floner gaden drF
ing his life tine

Q Do you know of any ather sick yard ar garcen dftte

15sare size in tre Oty of Ganden, so hadsodly gdtenyp
ad nmaintarned

A 1 know of are that will very favoraldy covpare vithis>
Mr. John Morgans Innmy judgrent, M Morgan’s isagud
yard, got ypin good teste ad well ket M Fetter's yad

20 waes o aoncedwith dants. | refer to the gadn asit
gyeared durirg the life of M. Fetters.  He wes ananvio
hed agreat fodress for floners.

In dhief.

M. Fetters nacke the adtivation ad e of dats ad

Sfloners abusiress, e pursled it es abusiness.

In fxdng yoon the valle of the respedtive dares o tre
dhildren, | for ae did not talke into axsiceration tre \die
ofthe dlley in alloting to Ms. Cadire HUIndres har
sae: 1l nmean ot as ssoarate from its wee far alaadkoutlet

Sfor lois Nos. dad 41 Both of those los e ked<at
lets yoon this pessace.

EDWARD H. SAUNDERS.

35 Adjoumred to FHiday noming, Sepotenrboers th atlGpdak
A M
Barmiration dosed an the part of the ceflacats



19

Hidhy S, sth 10 odads A M eairation cortinued
pursuant to adjounrmrent an tre part of conpdairart, in tre
pered T. 1\ Gaperter ad Jes. B Dayton, BEscp, sdlid-
tosdarties

Jon Guthridge, a Withness produced on tte part of the 5

I aongarat, baing duly snom, saith?

Ivesinthe endoy of Ridard Fetters, before bis death,

fordntegt years, as gardkrer ad in taking care of his

L lae Mt Fetters hed a b, anthe reaxr of this lot, yoon
widhte resiced at the tine of his death It was a frare
hlildrgintenced for a stalde ad carriage houes; it contained
theeddls ad alhay loft yoonwhicha camiage mright ke run
itFedalaroe learto adjaningit M- Fetters hredabharndsonre
ndrgcariage ad a lurber wvegon He onrmed aorsicerade

} pgatyaot Gandeny ad rocke abau freguently looking 15
diait, gererdly going twice a dey. When his housess ad

; Taesresced rgaairs e gererally looked after it hinself,

I grginhiswagon  He got in ad framn his stakde by the
[Esae VY leeding fram Third street, wwhich wes intended

| fatrestade He aways took in his loeck of srawar ey or 20
anthirgbyttetway, in additionto hislest riding camiagg, in
widhlrerack ook M- Fetters wes very fad of the culti-
\dionoffloners Hehedalarge green house, ad raised
floras ad sddagood many svdll darts..

" QTowset extert dd M. Fetters canry the business of 5
cadhirg ard to whet exdent was it anatter of profitto him
intre latter years of his life?

A Hetdd e for the last three years before he died, thaet
Ewoidmthaae kept anmenat al, exogot to see o his
hoe adsaid thet an acoount of being ddliged to kegp a0
fenfatre horse, he vwould keegp the hot house going an a
wilkeyet Hewes satisfied if, what we soldwoud pay 1y
Vs ardforthe pots aad oodl. Sofar as | oould judoe the
haresddnot pay for mywages, the poisardocdl. | beliee
Feves narey aut of pod<et, besidss it He hed an amaernmen-3H
Hyada tre sick of his house, orage tress, lenon tress,
reh.de adater omarenta dants.
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Q DOid he nmaintain thet yard at very aadiceradeeqmas?
A | thinkit cost Himinthe neighiboriood of franaeo
twwo hundred ddllars ayear to kegp Lp ttet yard aurtirg
labor ad dll.
5 Q "Wt anount of tulips heve jjou konn imto dee
there in asingle year ?
A 1 haae kionn imto plant as nrany ass twwo asssintte
fall ofthe year, | think he told nre the tulips st O ace
I kowM. Mogan ad Me Birghanisyards in G-
10strect. | think M. Morgan's yard does ot acst hinnare
thenfifeen ddlarstoput itinackerinthregarirngoftreyesr; ad
tret is the chiefeqase.  What floners M Fettersddrac
sl out of his green houee he gererally datedin Hs am
yard, usLally kegping the best for his onnyard Hesdda
15fan he ae sent sare floners to audion aut of tre hat
house but they did not lring the price of tre pots. Tre s
were raised in nurseries in ather parts, of the tonn;, treyvae
al gonanin South Ganden  In the winter, the rasess vae
fetdhed into a houee uilt eqoressly for them cdledttre Re
D Hose ; afirewss kept In the Hoe House, e rss vae
gererdlytaken to audtion atWalbkert’s,in Fhileceh Hevald
redlace any thet weremissing inhisonnyard autoftteam A
firewss kept in the Rose house, only for a dort periad ts
wes adistinct house fram tte green holee
5 Being X earired
M. Fetters was In the halait of carting his dats t tom
with the horse | kept; sonretines he drove to toan hngf,
saretines | drowe, saretines pegole woud ane ad adr
ahudred plants or so, adthese | would tae oa ate
Dwaud ; these were suoh plants as we did ot take toadion
The best or harcsonest carmiage | sodke o, Mt Feiars
boughtafter e mamiedhis thirdardlast wife. Hepadadty
five ddlarsfor it, as he tdd e, | think e lived lketvweantvo
ad thyee years after he married tre last tine

35 JOIIX GUTHRIDGE.
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Tlechy, S, 12th 10 A M, antinled the eanire:
topusatto the aoove adjoumrmet in the presarce of
tresdiatars of the parties.

Bajanin H Browrirg awitrness produoed on the part
dtrecardarat, alleging hinself corscentiously scryou- ®
s oftalding an cath and being duly affimred, saith|

| aaresicert of the aty of Gandeny 1 wes intinetely ac-
gartsdwith Bidard Fetters durirg his lifeting, for many
yaas noe particdlarly so, duning the last five or six years
d hslie H wses alarge prgoerty hdlder aoguired by his™
amirdLgry: 1 cb not know thet he hed any goeda coopes
tion Fewas in the hot houee business; | hed severdl conver-
siaswithhimin reference to that business; he took e
auridrgwith imare day, nore particdarly to dow ne
snedfhis South Ganrden prgoarty. After he hed donn nrera
fowet puocse e wss Lsing his nurseries, prindpelly to
dimaiehis prgoerty, setting out tress anthe sickwnwdks, &

I Fed sLopested to him to et it go, thet it wes nore of a
dag.eto himthen aprofit; he said o, it wes ardaxation to
MWW dked foralogtine, hesaidhisbhusinesswesapear m
aretohimbut o profit; at axother tine he hed sdd ne
sneuvres, he then told ne the sare thing; thet e carmied
anhis bLaress for pleassure, thaet e hed to kegp Up the tress
anhsonnsicendks, ad thet o he kept up his nurseries.

H:todvery great plessure inhis floners, it seerred to e
\aygraifyirg to him he tookgreat pleesureinhissiceyard |
Fraessanhimfrequently watching his roee bushes ardelean
Ingttendf. M Fetters onred large redl estate in the dty
dGnaln he attenced persorally to the nernecenert of it

-Eﬁrgy(ea’n'red, the witness says:

1thirk M Fetters’ sick yard bes lost its omanmental dar-
adarinansesure, since the houee pessed into the harcs of
agat 1 udbkrstard from Ms Fetters that the terart,
agedito kegp Yo the sicke yard in the sare codition that: 1t35
adben Trerick 1 tookwith M. Fetters referred to when™

Fedtie long conversation, waes five or six nontts previols

D
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to his mamiage to his last wife; the seood anasstian e
faredto at the tine | pudhesed the vires, wes in tre ],
four years last fal.

B. H BRONANING
5
Not*, It ishere admitted by'the Solicitor of the defendants, that the barn of Mr. Fetters,
referred to in the bill, has been rented by Mr. Timothy Newall, since within a short time
after the death of Mr, Fetters, up to the presenttime, at a rent of fifty dollars per annum
(exclusive of the leanto.) <

Ednzed H Saudiers beirng recdled (by aasat) ad
eained an the part of the deferdants, says

Q After.tre division of M. Fetters’ prgoerty ddyantrae
any aonversation with Ms. Cardire HLngdreys inrdaaw
1o her rights in relation 1o the pessageway leedirngino Trird

N street, ad if so what wes it ?

A | dd caonverse with Ms Gadire Hnpghreys yom
thet subjject, 1 said to her thet ae- of tte dgeds of te
aomrissioers hed been to place that pessage vWay atidy
uckr tre cotrd of ae dare, that darefel toter; nyim

garession wes, the pessage way dould ke dosed ad it re
Main a6 an goourterart 1o the Market strest prgaerty.

This guestion dgjected to as inoonpetent

Without waming the dojection neck to tre anpetaowy o
the aoowe testinony, the witness X eanired

In setting offthe dare of Ms Cadire Hngres tre
comissiorers did not nean to settde her rights agairst te
dains oftre widon:  WWhet | saidwas nreraly an expression
of my private judgrent.

EDNWARD H SAUNCHRS
30 The testinony in this e is hereby dosed
Dated Septerrber 12th A D 1856
CHARLES P. STRATTCN
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HNAL DECREE=

Thscase aaring anto ke Feard before the Chaodlor
ymnhll, arener, ad proofs, in the preserce of Thaores P
Gaa e, of coursd with the condainent, ad of Janes B
Cavion of coured with the defendant, and the pleadings ad 5
pafshavirg beenreed ad the argunents of coursel heard
adtre Gaddiahaving taken tine to carsicer the sane,
adsrgrowof the gainion that the said condainact is not
atittedtotte relief prayed in her said kil

Itis treraypon an this thirteenth day of February, A D 10
adtEnhudred ard sixty~seven, by his Hoor, Aordlem Q
Zixidde Grardlor .of the State of New Jarsay, arcered,
adudsdad deaeed that the said conplainent is nofient-
tled totte rdief prayed in her said bill of condaint; ad
trettte sad bill of conplaint cb stad disrissed ot of thisis
urt

Aditis futher adered adjudoed ad deareed, et the
sdaTydarat co @y o the sad dcefedlats, ar o their
gdiatar; thair aost of this suit to be taxed, within ten days
dia sanvice yoon thalr sdlicitor of a certified agoy of this 20
daes adof the taxed bill of oosts.

*A Q ZABRISKIE, C

Hf the court of errors and appeals of 25

NEVWV JERSEY.

BiveenHlen B Fetters,”]
gxdiat, ad |
CalsS Hongyeysad > Petition of gooed, 30
wife ad alars,
ayie=s.
To the Honorable Court of Errors and Appeals:

Trehunide petition of Hlen B Fetters, the gooellant in
tredm.estated caLse, respectfully shons, that your petitioner3°
s hersdf aggrieved by afindl dearee, nack in the Court
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of Carcary by the Hoorable Arahem Q Zoidde Gan
cellor of Hew Jarsey, bearirg daie the thirteath dy
Feoruary, in the year orne thousad eight hurdred ard oy
savenwhereinthesaidAlenB. Fetterswescovdairertadite
5sad Garles S Hunphveysad Cardlire hiswife, J=ss2Shith
ad Jon K Gonperthnaite, were defercants inthisregaed,
towit: Thet the said deoree adjudoess ad deaess tret this
petiiorer, goadlat, is not entitled to the writ payed farin
her said bill of condaint, ad thet the injudion intresad
10 caee be dissohved ad the bill of condlairert diavissd ad
your petitioner hunly gooedls fromthat part of e sadak
aee of the Crardadlor, which dearess as dlaresaid yan te
groud thet the saire is elrareaus, for that your iticers
entited to the writ prayed for in the said bill of aondarat,
15adto the use of the alley ad pessageway, as ==t fTathin
her bill of condlaint.  Your petitioner trerefare pays tat
the said cearee of the G arddlor nray in trepartialas dae
sadbe st asice, reversed ad for nothing hdcen, adtrat
your petitiorer may hanve suoh relief in the pramisss sstotts
2 Hororakdle Court dall seeamninrest

T. P. CARPENTER
Sdliator, ad of Coursdl with gqdiat
Dated, Feornuary 20th, 183°y
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OPINION OF THE CHANCELLOR.

RdadFetters, the hueoad of the conplairert ad the
fthaoftte defadat, Cardire Huongreys, died in August
188 s5zd of casidcerade red property in the Gity of ®
Gnoin  He cooypied as his dndlling, ahouse anthe south
sckof Mirket street, built onalot forty fest wice, ad are
hudedadegty feet dsgp The west sice of this lot wes
oehudedad tnenty feet, esst of ad paralld to the esst
sceof Third street. The dwndlling house wes built on the 10
vetHelfof tre lot, twenty feet wice ard the ather half was
an pgedby anomanmenta floner garcenwhichthe decessed,
wowes aflorist by cooupation, hed for years kept yp with
gaetc@areadeqase The frotalog the strest, wes e
dadby angenironferce. n

Ontte rear of this ot there wes a frare stable worth
dm tthree hudred ddllars, which hed lbeen dlaoced there by
trecboessd ardwhich he used for his horse ad carmiage
adhisflarists wagon

Trealy egress framthis stalde wes throughalare aralley 20
rurirg fram the southesst comer of the lot esstnwardy
aacsdter lancs onred by imto Thirdstrest.  This alley
vestenfest wick ad ran between ard adjairned tno bridk
hossonredby him standing an Third street, with sice-
dosgaimgontredley. Onhlboth sidss of this alley he 5
fanmaty hed kept greerHousss to whidh it gave aooess.
Trex after e hed discortineed active lusiness, hed lbeen
raoad

Inthis sittation of the prarises, Ridard Fetters by his
will cited Mirdh 31, 1863 devisedtie houee ad ot to his30
wilethe condainent for ber life; and the residle of his pro-
mtytohis dilden By adivision, nmeck accordirg to the
povdgasofhis will, the part of his prgoerty between the
e of the haoresteed lot ard Third street, which induced
teedley, adthe two brid<houses on eech sicke of it, frat-3H
iagan Third street, Wss allotted to, ard lecanre the rgpoerty
dtre cefadat, Cadire Hunphreys, The defarcants being
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advised thet this property wes eld by her ucker the abie
m the will, free fram any essenert of pessirg oar it fiom
the horesteed lot, shut yp the rear of the dlleyadpeatsd
the compdamant, ad her terent of the stalde, fran@sirg

Sthhaughit to THirdstrest.  There is rno aocesss framntteaom
danants stade to any pudic street, ecgat thragh ts
dlley arby autting a way ttwough tre arenenta gaan
alog sick the house ad the iron ferce thet sgoaratss it fiom
the strest.

10 Itisdear thet a man can haave o essarert in Hs am
prooerty, ad thet in tre life of the testator ttere ves ro
essanrert belonging to the honresteed lot to pess ot toThird
street, over this alley. An essanrert by its diintianisa
right inthe ladk ofaather. His right to pess aut thisvay

15wss perfect as onrer of the land over which e s itves
not aright gogouteat o the honesteed ot He gt
the los frandifferat onrers, ad o such rigt edstled &
Is pudresg, ifithed the unity of tile would hae et
guished it

20 Aprvilege arright ateded to ae teremet ar ad o
lad to enjoy sore bergfit in or over aother eenatar
pardd, is cdled an eeseert of e domirert taenat, ©
which it belogs ad a servituce yoon the senviert aenart
orttet invnhidh it edsts.  These essanats ae dtter

Sparat ad antiruous or not s Agparent ar axtinos
essenrents are those depending yoon sonre artifiga drnudure
voon or returd fomration of the senvient tererat doias
ad pemraat, which corstitues e essenart ar iste
mears of enjoyirg it, a6 the bed of a ruming, sream an

Dowerharging rodf, a pipe for caoveying vaker, adanaa
swer.  Hongooaret or non-cortinuous essarents ae adn
that heve o mears goedially corstiucted ar gqagariated o
their enjoymet ad thet ae enjoyed at inends leairg
between these intenals o visible sign of their edsace

35 sudh a8 arigtt of way, or right of draning asaire yan tre
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Insone a5, essanrents are areated by inpdlication, where
ladhddby tre sarve onrer are sdd or devised in differert
Ak awere lacs held in common are partitiored.  IF
urtil tre tine of severace of title, there hes lbbeen awvway or
danardier natter in the rneture of anessenert ramae 5
ditrepardds thrauph the ather estaldlished ard ket yp by
treacamun onrer of both, ad necsssary for the berefical
ajonatofthe dorirent parcd, trmaﬁeasermrtlsc:reaed
hyadhsse cbvise o partition

Ths rirddewvwes ggaxoved ard adoated by this Gaurt iN10
trejubnats of Gaodlor Willianson, in the e of
Bddys Jap rpotedin 1 Stodk 9 ad 2 Stodk 206,
adhis ganianis sustaired by the authorities ated by him
addater = in Bgad ad this country dedced both
lmaeadsie  Tre resut arived at antie firdl heaning 15
dtre cass, wes differert framthaet anthe notion to dissohve
treinjutian but this aroe fram the  different godlication
dadtarde Thre ganion of tre GaElor anthe part
roningLestian was the sarre an both

Treexagaian to the rule which thre Gaddlor attenpted 31
togdyantte agunet of the injuction is this: that if the
OMaNoOANrer aonvey the senvient terarent retaining the
dnirat, heis held to convey all 'his rigt in it, induding
trendtto enjoy the privileges bbefore enjoved yoon 1t, for
kit of the domirent terenent, ad it is conveyed free of 5
isratsLsaired by the authority ated for it, ad by nost of
treautiorities it is aconfined only to mMnggoarat eesenents
adesrigtts of way: ad it is held thet ggoarent ar continu-
asesats such as the e of water ppss ad seners InX1
edtaewill be aeated by indication yoon the coveyarnce
dtreserviat terenment by the conmon onrer;, e retaining
tedomattaenat - Thisis the doctrire in Nidolas, v.
Cantmlan Qo-Jec 150, ated as the leading case an the
wde slgedt; ad in 1 Hurds, ad Nomm 916 Pyer v.,.35
Griar: Judte Denio in delivering the goinion of the CGourt
FAgEds in New York in Lanpran, v. Milks, 21 New
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York Rep. 56 eqyesslyhdds it He ssys by a de “&se
ments or servitucks are areated, correspoding tottelait,
ad burders mutLElly edsting at tre tine of e e s
is ot a role for the berefit of purdesars anly, [aLtis jrtirdy
redprocal.  Henee if irstead of a lberefit aafarred a burdy
hes lbeen imposed yoon the portion sald, the pudres, poe
vickd the narks of this urcen are goen ad vsde de
the prooarty with the sernvitice yoonit;”” ad an e 56
he says, ““those essarents which are disocotinuous, [Es ymU
10 saverae of terenmes by the onrer, anly wen ttey ae
aosolutely necessary to the enjoyrent of the rgoerty au
Vagni ?a°axO B thelr treatise on eesanart,
p 40 lay donn the rule with the sarre gqudlification
,, TV regBoing of the Suyarene CGourt in Misadrstis n
15Jcysonv. Jodhn 2 Mete 240, takes the aler viencr te
cae, bt it is not sygoorted by the authordties aited ad lad
o earing yoon the dedsion of the case, wWhidh turmed ymn
e at tat tte essaert dained, was ot reessaly o
the enjoyreat of tte terenment canveyed wWhich wes te
~0 domirent ad not tlie senent terenert
In the == of Siuwvesant v. VWoooruff, 1 Z2h 18 te
paradls were conveyed aut of the origiral onrers of ladth by
aommissiarers for partition, ad therefore are to ke ayad™
e ssanveyed at the sare tine. The essavet danad
Wss a right of way at the southrwest comer of Supesats
lad over tre northrwest comer of V\oodruff's I, kease
t efomrrer onrer of the Wole, befare the ssverae oftre
title, hed been aocoustoned to drive aut yoon the pldic rd
mthat direction  This waes not an ggoarat ar atinos
PDeseeneart, nor wes it necsssary o tre enjoynert of el
Stunvesant because e could drive out yoon the pedic reed
over the part of his onn pramisess, next adjaning to tret @t
of Wbodruff s lot over whidh the essenent was dained ad
it Was held thet o essement wes retaired yoon ssarae o
Stite™ The rding in thet case is parfectly aasasat with
thet in Brakely v. S aerp ad the dedsion ypon whiidhit is
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In the cases of Pyer v. Carter and Lampman v. Milks,
Supra, it was held that the easement was created by grant,
although not necessary to the enjoyment of the property, and
although another could be created on the land granted at a
arell expense; and that the grantee was entitled to the 5
property as it was enjoyed at the time of the grant.

The contrary doctrine is held by the Massachusetts cases.
24 Pick. 102. Nichols v. Luer. 2 Mete. 234. Johnson vy.
Jordan. 2 Cush. 32T. Thayer v. Payne.

These all hold that no easement is created by implication10
except in case of necessity.

And in New Jersey, the decision ofthe Supreme Court in
Stuyvesant v. "Woodruff, and the opinion of the Chancellor
inBrakely v. Sharp, hold that no easement will arise by
such implication unless necessary to the beneficial enjoyment
ofthe property. And this rule is founded on reason and
good sense, as well as upon these authorities, which | am not
at liberty to disregard while sitting here.

The complainant then is not entitled to the use of this way
unless necessary to the beneficial enjoyment of the property,
devised to her for life. It is not absolutely necessary, for she
canopen a way to Market street, over the land devised to
her, and thus have access to the barn. It will materially in-
jure the property to open this way, and probably the opening
would be attended with some expense. In the case of drains 25
and water pipes, and apparent and continuous easements of
that nature, the fact that Others may be substituted for them
onthe premises conveyed at a reasonable cost, has been held
insome cases not to affect the right. 1 Hurlst. and Nor. 919
Pyer v. Carter. Although the contrary doctrine is laid down 30
in2 Mete. 234. Johnson v. Jordan.

But discontinuous easements not constantly apparent, are
only continued, or created by a severance when they are
necessary and that necessity cannot be obviated by a substi-
tute constructed on or over the dominant premises. 21 N. Y. 35
ftep. 516. Lampman v. Milks. 2 Cush. 332. Thayer v. Payne,
dy M &W. 484. Pheysey v. Vicary.
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he case of tne United States v. Appleton, 1 Sum 4%
m m  ®utho«ty that | find against this rule. But Justice
ktory in his opinion was evidently guided by the eases :n
ontinuous and apparent easements, to which alone he refers
-5 and upon which he relies. His attention was not

e well established distinction betwehn the two kincLi%&f

easements.
This difference in the rule as applied to the two classes of
lo*“ dfiS1 1 UpOn m abd 1 -tore oTel!
fixture orit  H M | °raPPareut "sement | eithera

11B enJ°yedt| mea®°s a fixture upon the ladj

m M Tllere Blg H H visible by which it may be knoan

H ~U D “ “ overhang>»g'roof, open windows,» 1
l11duties ™a» H | actual>y engaged in fulfilling their

. m Arlght of way or discontinuous easementof any kind

is only exercised at intervals and is a latent incumbrance o

B g 8y ery ex’stence of which may depend on uncertain-
"ere t-° | ” %&Imony- In other respects to establish the
QA alon”™ arr ~ofway by implication, on a conveyance df]
JO property because a former occupier was in the habit of pess-
* N ou Ila certain direction, would be productive of great
inconvenience, and would work injustice especially in cty
propery. IfA, should purchase of B, a city lot adjoining
B ° A~ *and |1 should turn out that the servants
0, a een™ ~Ahit, by B’s direction, of crossing oer

* 8 0 lagonally to the street, from a gate in the side ofthe j
house lot retained, B, could not build on the front of the lat.
ue use until and at the time of sale would create an esse
N s°ld> by implication. The same result
JOw”™u 0 ow in case of partition or a sale in partition. The
ru e as established in the case of permanent apparent ease-
ments ie think of very doubtful expediency. But this is the

law as | find it, | do not feel inclined to extend it.

. emn a difficulties, confusion and indecision in ttre |

45nnNn so the Barons of Exchequer, as exhibited intheir a- j
empt to apply the rule to a right of way, alnost a way of
necessity m Pheyseyy. Vicary 16 M &w . 484, srewtre
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inexpediency and impracticability of the rule in case of other
than apparent and continuous easements, except when re-
quired by absolute necessity.

The property of the complainant could be better and more
beneficially enjoyed by the use of this alley, as it was used by
the testator in his life time, but it is not necessary to the
bereficial enjoyment of it.  The right of way, therefore can-
not arise by implication from the devise to her. The bill
must be dismissed.






