STATE OF NEW JERSEY -
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street Newark, N, J.

BULLE IH 031 o .-3»a}f<p5i"' S ‘j** f JULY’l 1939,

l{L‘SP IAL PERMITS - BEVOKED FO} VIOLATION OF LAW oUBqEﬂT“NT To
ISSUE - HEREIN OF THE WEARING OF THE SWASTIKA.

In tne Mdtter of thel

)
"'upeCIQl Pewmlt T ) R ' ‘
' T T 'ON OPDER mo gHOW CLUDB
] hefe olore 1ssued to ) o ,

)

Do COWCLUpIONS ”
'ADGUQT KLﬂPPROTT 5‘1]f '

For tne State: Twelsoa b Hsehupn Esc.;’; -
3W01 *hr Licgnsee: Wilbur V.,{eegan hsq._y,»‘

By THE COMMISSTONER (oraliv on July 6, 1959 At the clooe of.
argumpnt)

PR The flrst qvostlon ralged one -of gurlsdlctlon in that the
gtatute,. Chapter. 98 of the Laws of 1939, does not gpe01flcally
- delegate to me any authority to enforce it. That is true of a
great many laws which I have enforced in the { Tate of New Jerucy
for the last five years. If murder or rape occur on licensed
prcmlees, action is.quiclkly takea by this Department. There is
nothing in the law aLout ambllng, ‘vice or. immorality which
_‘SpOlelCdllJ eelegaTcs 1t to me to enforce, but the point is that
. the law is going .to be enforced- in licemsed p*emlses in the
~State: of New Jersey whether . there is any: specific. delogatlon
or not., I Ehﬂithrb rule bhat ¥ h&Vp Jurlsd¢ctlon 1n the
premises. Lt L o T TR

The issues have beaen falrly preeented by both 51des and
_,ult has 'been- a delight to sit ih a casc Where the procedurp has.
~,fbeen orderly and. 1ntelllvent S -

e Thp ble thlng is Nhether the law whlch bu ame eff:ctlve
on June 26, has been violated at Camp Nordland. Klapprott has
had a llquor license for the last two years. When he applied
for a . renewal, the. Townshlp Committee received. objections and
set a-date. for ‘hearing,but the hearlng took so long that.they
ooulc not possibly complete: the case until after the Ilscal year
expired on June 30. In order that his rights might be preserved,
pendLav a. Gec1bloﬁ, I granted a special permit.  In line with~
the usual, practice thie permit prov1des on.its face that it might
be cancelled by the Commissioner in his absolute discretion at
any time without notice or assignment of reason. In spite of
-that reserved power, the power has never been arbitrarily
exercised. - It hag le&YS been: upon notice and an opportunity to

~ be heard. . The quegtlon before me: now is, "Should it be .

L ancelled9" and: that-in turn depends. upon whether the laws of
~ the State of New Jersey have been v1olated o S

The statute has two effectlve partS' Sectlon l eﬁb-.
division a, makes it unlawful Tor any person to appear in the

| Ca;@ Staie Library
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nublic v1mW'att1r d in a uniform similar to that worn by the
military: or semi-military or Suorg trooperg or other official or.
Ll~0fflCJal forces of any foreign state,.or to be attired in any
2stinctive part of. 5Uck‘unliorm or to: dSuCMblb in wn.y pTac _WL§h‘
thar persons kl@llarly atberd - s RO

oy

You will note that it does not say "identical”,

Now, I anl sitting as a judge. The question.is not. whpiher
(ks walulatd ‘should have passed it. That is a guestion to
address to the. Laglslature° The law’ as wrlttun says that it Li
unlawful to- appear “in L @ similan uriiform. Sub-division b makses it
unlawful to bes atiti
¢rill Fforuations an
ig Wsindilarity.®

red in such a uniform and to M"inltate':the
d salutes, Once again it i3 no t-"ldcntlty" 1t

| that the uniform, as
gray ship t; some-
BrOwn' belt Lno black

‘Now thao witness, Hacfax lwnu, testifli
o osaw 1t on ths 4th at 1Ofrlanu ‘ous¢steo'

hal a
times brown, black trousers-or leggings; HSail-
0 S

verssas cap, and buut was tested up with many different uniforus
set forth in this red book, the OrbduLudtLOL Dook of LhP uztlonal
Socialist Par Ty oi Germany Lt L I

Unwu there 13 no Questioﬁ'of propagaﬂda, no
'ahyqihbit;“ﬂnt' 0 iot fhe ono

2t
S Wit

I_oay Il’ﬂt here:

LV _L'Jl bed

‘Tﬂﬁ ‘witness Kun'“ pointed out on

the r=ad book: ali ‘these differc
22 B

5 nt uniforns in uug int Gevmanj awu’}ﬁ
sald bu&t(th@f%:WﬂS c‘&efliit '

istinet atu@mp to’ aveid any

simd fb“,buk Bund in this countr y.? Now,
T dolnot” gree that uhdt is auy reagson for looking-askance at what
h@'Says,‘@g uugvoste by coungel for the: Statei  I° hlnm that is
& oproper thing to' doy “that 1%, %0’%vy'tb‘a roid” stcks si 111r1tJ,
The real questlon, however,; 1s not whether they triod to avoid,
but wheth@r tx*y Q¢C ﬂvoid. ) o o '
'¢Wo~meng'gnd as” I looked at’ the
That each one: hun *h‘h*s‘unifoym

,,._L
D
LSFJ

Fis :

R

,’:.u DO t\ult;:.
~three-the 1
tymxoa”f‘.V
& riy-two, £

e -'uhﬁpb“~£0br e g  the
ht, SéOW‘hO'*OJP aniforms,
h thes lonb dist I

Sy et

3&uplv, tnl du*”'? Iour'hi,

.L.

[

B % C
3wstlka on.--*nitaﬁifS‘th;:ty ong. a
e ST
i

Aza 1t 1 tables i

’ﬁvbut of four 1 it :
hat on all of cheiﬁ uanoin: Swihith' LJ: CECET 1oq o ov~fkoats
c 1“55'tbat thers-is-one conuun factor —- ‘that : G A
. t L

aich otaﬁb ou ‘whatl chiujperbi tae

' HOWJ it was brought out:in ¢ 1&ence tuwt;thiS' rm Hap& of" the
orims that ares

o~

ing at-1ts very topa swastika. The unifo
sentod Ln that book ars different. EaCu varie ‘theother
ch of then variss from' tﬂ'*pP“C¢Sﬁ Torih of - ‘fof ‘the 0.D.
s as worn at Camp VOL.lanu, but. ac.'onb of {uel bears the
ct:f OL bﬂG wangkaa“ _

LR,

L Tre hlblb S=<4,. in this plcture of ‘Georgs Washingtom, in this
pulpit right in the Lchtfdl prominent part you find engraved tiwere v
vr cut 1n stone a swastika. Bach of the participants carrying the
Amgrican flag also. carrisd a swa ystika on hils arm band; and sach .
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one of theu carmy;ng the 0.D. flags, such as the one of Hudson
County, has on his .arm band a swastlka, and even on Lhe flag it
self there 1s a swastlka. 

NOW, if T see the- hammer and the 51cklc, I ‘think of (
Russia. -If I see a bunch of fagots and the hatchets, I think of
‘Italy. If I.see the swastika, I do not think about Indians, T
“think about Germany. If I saw ‘soldiers or sailors or marines of
our own, they would all have on different uniforms and they would
all look .entirely different. Their uniforms may be distinctly
_different but they mqy ‘have .a common factor. If I find on their
arm bands the stars and qtrlpco, then I know at once they are from
the United States of America and it would not make "any difference i«
whether they were on:foot, on horseback, on a tank, or on a gun '
‘boat. Then I know that they pull together. 'So w1th the swastika.
Tnab's Wnore the 51m1¢ar1ty comes in. . '

- Agaln, the stqtutp says an "1m1tatlon" of a salute. The
salute which was given here this mornlng ‘in Court was admitted to
be the exact salute which is given in Germanj and which I saw with
my own eyes just about four years ago in the clty of Danzig.

I find, therefore, that the statute was violated 4t Camp
Nordland on July 4th as to Sections a and b and therefore, in the
exercise.of the same-discretion by which I granted the special pers
mit, I.now and- hereby. xevoke it because OL uuch v1olatlon. : 7

. This decision is without prejudice to the case on the
‘merits. That is still open to be fought out. All-I.am doing is
WlthdIanng the sp901al pormlt to. operate w1tbout a 11cense. That
is fPVOkOQ forthw1th That 1is all o

o, SEIZURES -'CONFISCATiON PRbbEEDiNGS”-'PRopEBTy FORFEITED,

In the Matter of the Selzure )
an May 22, 1939 of a Chevrolet . .. _ e
coach and a quantity of alcohol,) ' ON HEARING

in the v1c1n1ty of and at 119 CONCLUSIONS AND ORDER
Broome $t., in the City of L ,

Newark, County of Essex and

State - of New Jersey..

_._...__..—.-._—.._....._..—.—..-—.

No Appearancesa

. On May 22 1909 POllCC Olflcors of fhr Cltj’of Newark ob~
Serbd the arrlval of Jameb Cuvats Chevrolet coach in the vicinity
of 119 Broome Street, and the delivery of a quantity of alcoholic
beverages from the vehlclu to an apartment house at the Broome
Street address. -Some of the of ficers entered the building and
found two five-gallon cans and two one-gallon jugs of alcohol in a
vacant apartment, and a five-gallon can of alcohol on the roof of
the building. Other officers apprehended Philip Galiano, the
driver of the vehicle, after he had cndonvorpd to ‘escape.

Since the various cans and jugs in which the alconol was
contained bore no Federal tax stamps or other indication that said
alcohol was tax paid, and further, since the motor vehicle was not
licensed to trunsport alcoholic beverages, the officers selzed the
vehicle and alcohol as unlawful’ propcrty under the provisions- of
R.8. Title 33, Chapter 1. '
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Thereafter the motor vehicle and the alcohol .were turned over

to this Department and a hearing was duly held to determine whether
such articles should be confiscated. No one appeared at the
hearing to conte st the proceedlngse. o s :

The absence of Federal tdY stampg on tbe Jugs and cans of

dlCOhOl tranSported in the vehlcle, raises a presumption that the
alcohol’ is illicit. Under the statute, illicit alcohol,.and the
vehicle used in its transportation are subject -to COHflSCdtlon.

No cause is here shown why conflscatlon should not result in the
Jnctant case, : L :

Acnordlnvly, it is the uomvlq51oner‘s detarmlnatlon and -

order that the seized propgrty constltutes unlawful property, is
forfeited in accordance with the provisions of R. S. Sec. 33:1-66
and shall be retained for the use of hospitals and State, County

_and municipal institutions or may be destroyed in whoie or in

5..

part ﬂt the direction of thg Comm1381oner..

D. FREDERICK BURNETT,

Dated; July'5, 1939. . 4 ~ Commissioner.

MINORS - STATE REGULATTONS DOANOTLPBOHIBIT PRESENCE OF MINORS ON
LICENSED PREMISES = MINORS HMAY NOT BE SOLD OR SERVED ALCOHOLIC
BEVERAGES.

CONSUMPTION LICENSEES - ALCOHOLTC BEVTRAuEu MAY BE SOLD BY THE

- GLASS 'ONLY FOR CONSUMPTION ON' THE. LICENSED PREMISES - WITH THE

EXCEPTION OF DRAUGHT BEER WHICH MAY BE SOLD BY ‘THE PAIL OR PAPER
CARTON TO TAKE HOME, ALL ALCOHOLIC BEVERAGES GOING OFF THE
PREMISES.MUST.BE IN THE ORIGINAL SEALED. CONTAINER.

Dear Sir:

I would like some information regarding ‘the following situ-

atiqns:_ o

A party drove his car onto a llcenqpa llquor place._'Hé 

ordered two beers for two people in the car, who.were of age.
However, in their car is a person'mho ig not of age, _Does thls
constitute a violation because of the minor in the car° )

Also, a car lb‘pqued across the street and out oi 81ght

A person from -the car who .is . of age comeg in for two. beers and
- walks out with them.  Is the licensee llaole if the other party

.in the car is not of. age9

Mr. Fred W. Lippner, -
Perth Amboy, N. J.

Yours truly; .
Fred W. Lippner. -

 July 5, 1939

My dear. Mf. Lippuér'

Rule l oi Rogulatlons No. 20 (Pamphlet‘Rules?«page 61);=~

ertalnlng to minors, provides:
2
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i, No licensee shall sell, serve, deliver or- allow,
permit or suffer the service or delivery of any alccholic
beverage, directly or indirectly, to any person under the ’
age of twenty-one (21) years.....or allow, permit er ‘suffer

. the consumption of alcoholic beVprages by any such person
~upon the llcensed prem1°es,"b'

As regards your first hypochetlcnl situation, presuming the
car to be on the licensed premises, I see no violation. It does
not appear from the facts, as stated, that any beer was sold,
served or deélivered to the minor, or consumed -by him on llCGHSPd
prémises. The mere presence of the minor in the car, with two

~adults drinking beer, is not prohibited. It 1s permissible to serw

- adults, notwithstanding they are accompanied by a minor. It 1s

_not'perm1c51ble, under Rule 1, to sell, serve or deliver to, or
allow beer to be consumed on tle prem1ses by the minor.

' As-regards your second hypothetical situation, it is all
wrong. Licensees have no authority to serve beer or any other al-
coholic beverage by the glass for consumption off the premises.
Taverns may sell by the glass only for conuumption.on the premises.
A1l alcoholic beverages going off the premjsvg must be in the orig-
inal, sealed container with:the single exception that draught beer
may be sold by the-pail or paper carton, to take home. But to sell
beer by the glass to be congsumed in automobiles standing at the
curb or across the street is contraw to the terms of the license
and cause er‘ltS re*ocatlon, T '

‘Licensees may very well be held accountable for sales made to
adults under circumssances which would reasonably lead one to be-
lieve that the beverage was intended for a minor. That is very
dangerous busingess. The . only safe course feor licensees to follow
is to have nothing Whatgoever to do thh %ucb trahsactlono.

Very truly yours,
- D, FREOJERICX BURNETT
s Lommthwoner.

4. STATE BEVERAGL DIST?TBUTOPS - FUPNInhTNJ OF LQUIPMWNT - NOT '
PERIISSIBLT TO LOAN" FOOLEPS EITHER TO RETATLERS O? TO CONSUMEBS

STATF, BEVERAGE DISTRIBUTORS - HOURS OF SALE - EFFECT OF JUNICIPAL
REGULATION OF HOURS O W'?IOLE SALE AND RETAIL SALES, AND EXTENT
APPLIGABLE. S T

DeaL Sir:

Would JOU be s6 kind as to- answer two questlons 1n regards
to State- Boverdgg DlstrlbutorSO ‘

o First: Is it p0351ble for a letrlbutor to lend one of his
accounts a cooler for the summer season, for outdoor planCS, or
mugt the cooler, be delivered W1Lh each order?

Second, Must a. dlstrlbutor kbep closed on Sunday, accord—
1ng to the rulea of the town in whlch he is located9 S

Very truly yours, e :
Berkeley Beverage Co., Tnc.
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July 5, 1939

Berkeley Beverage Co., Inc.,
Watchung, N. J Ce

Gentlemen.:

(l) It is not clear Whether the cooler ib to be loaned to
retallers or. to, consumers.¢ S e o - S
The Act proh1b1ts wholesalcrs from belng dlrectly or 1n—
' dlrectlv interested in.retail’ establishments or. bu51nesses...‘
"R. Si 33:1-43.. The Bepulatlons Governing. Eoulpment Signs and
Other Adwer‘231ny lMattar (RegulathHS No.. 2L, Pamphlet Rules;...
page- 64, forbid. mrc“esalers from olrcct v..or 1rd1rectly furnlshr
lﬂg; d“t?re‘:ﬁf servicing. or repqlrlhﬂ ahy'Jlxtures, equlpment
signs or otner uaver+lolng mut+el to. geisg for rctall llcensees, except
S as exnrcgs’" permluted by the Rules, There is no provision in the
Rules for loans of coolers.: Tanping accessories,. such as rods,
taps; hose, pressure. regtlators, ete. may be furnlshed .but. not.
in excess of- $20, OO worth for each retall prcmlses in any one
year< ‘Rule: l(b) ~ : Co | .

e Regulatlons 20 Rale 20, Drov1dcs that no’ retall llcensee
“shall. ulrectly or 1nd1rcctlf furnlah any gifts or similar 1nduce—
ments with the. sale of alcoholic béverages for off-premises .. ..
consumptlon, cxceptlng only advertising novelties of nominal value.
A state beverage distributor has both wholesale and retail privi-
i legeb. He is, in part, a retail licensee. Hence, in’ retail sales

. he is governed by, this .rule.-:A cooler’'is not an advertising novel-
ty of nominal. value. It iollOWS'tnat tqe furnlshlng of coolers
to conuumerc‘ls prohlbltcd by the rule. L e e

It 1s not permlsolble for state bcverage dlstrlbutors to
lena coolers elther to retdllere or to consumers..c

: (z) Whether or not a state beverage -distributor nmust- keep
closed on Sunday, accordlng to the rules of the munlclpallty in
which he is located, depends entirely on the provisions of those
rules and the manher of enactment. See by way of illustration
Re Buck, Bulletin- 309, Item 1;:Re Kotck Beverage, - Inc.; Bullctln,
260, ‘Item 15, and the items the ein cited.’ Accordlng to my
records, the houro regulatlon’of the Borough of Watchung, in Peso-
lutlon adopted by the Councll on Vovcmber lO 19o89 prov1des.._

".....Lhot Lhe sale of beers, wines or other llquors
for publlc consumption. either on or. off the licensed prem-
ises shall be and it ho eby is- prohlblted during the follow-

»1ng hours: .

tTFom’ 2100 é°&1oék‘A M. %o B:00 o'clock AL pre-
- valling time, Monday to. Saturday 1hclu81vc. ' -

. ok ”hrxom QO o’ clock A M.‘to l OQ o'clock noon pre— .
> wvalling +1 02 o Sunday n : Lo . :" L
S The e JL”!iJn does not requlre that any premises shall
be-closed. wres nerely that ourlng certain hours sales are
. prohibited. Th?u mcans all retailisales... Tt must-be obeyed by

- you as a state beverage dlstrlbutor, so far as applicable. Hence,
you may not sell to ‘consumers:iin the Borough of Watchung during
these hours.” It has no effect, however, upon wholesale sales
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and, therefore, does not prevent sales to retailers, or sales to
consumers during these hourcs in other municipalities than the
Borough of Watchung provided such sales- are perm1931ble under the
regulations of the other municipality. '

Very truly yours,
D. FREDERICK BU“NPTT
Comm155loner '

5, DISCIPLINARY PROCEEDINGS - GAMBLING - PAY OFP ON BAGATELLE
MACHINE,

~112-Orange St..,
Nerrk, N. Joy

In the Matter of Disciplinary DI
Proceedings against )
ANTHONY FABTIANO, CONCLUSTIONS
' T/a:Blue Bird Tavern,. ) . AND ORDER
D

Holder of Plenary Retgll Consump— )
tion License C-341l, issued by the
Munieipal Board of AlCOhollLA )
Beverage. Control of . the City. of '
Newark. )

Mario Vi Farco, Esq., Attorney for Ticensee. -

Rlchard L Sllberman, Esq. Attorney for: the. Department of
o Alcohollc Beverago Controlaﬁi

BY THE COMMISSIONERQ. S I ,'

. The llcensee has pleaded gullty to the charge of allow1ng
cash’” awards ‘to be: pald to persons obtaining winning scores on a
bagatelle machlne 1n V1olatlor of Bule 7 oi state Reg ulatlons 20

Tne usual penalty ior ta:s v1olatlon is five days.‘

BV enterlng thLS pled in ample tlme beforc the day flxed '
for hearlng, the Department has been saved the time and expense of
proving its ‘case. The license will, therelore, be sugpended for
three ﬂ) days 1ngtcad of flve (o) days. ' . :

Subsequent to the Lnotltutlon of bneSe proaeed1ngsy the ‘
_ above mentioned licenseé has expired and has bcen.renewed by the 1s—
Suance of Plenqry thall Conoumptlon,Llceqse C-209. SR

Accordlngly, it 1s, on bhlS bth day of July, 1909

. ORDERED, that Plenary Retall Consumption License-C-209,
kmrutofore dssued to Anthony Fabiano, T/a Blue Bird Tavern, by the
Municipal’ Board of ‘Alcoholic Beverage Control of the City of New-
ark, be and the same 1is hereby euspepded for a period of three (3)
days, effective July 8, 1939 at 3:00 A.M. (Da aylight Saving Time) .

D. FREDERICK BURNETT,
Commissioner.
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6. SEIZURES - CONFISCAZION PROCEEDINGS - PADLOCK ORDERED.

In the Matter of the Selzure of

a number of still parts at premises

occupled by Leola Moore, located on On Hearing

Park Avenue, -New Brunswick Highlands, CONCLUSIONS and ORDER
in the Township of Piscataway; County R S
of Middlesex and State of New Jersey.

° ° ° . . . . s o . L] ° ° ° ° ¢ . ® ] ° .

No Appearanoes;“

Investlgators of this Depattment seized, as unlawful
property under the provisions of R. S. Title &3, Chapter 2, a number
of unregistered still parts, consisting of a copper cooker and two
coolers with copper coils, which they found in Leola koore's home on

Park Avenue, New Brunswick hlghquds, Plscatavay Township.

At a hearing duly held: to uetermlne thtlbr the stlll
parts should be confiscated and the premises padlocked, no one
appeared to contest the proceedings.

Under the statute, unreglsttrAd stlll pafts are subJoct
to confiscation and in addition a pa 4100ﬁ1ng nenultv may be imposed
upon the premises in or upon: which they are found No cause 1s here
shown why confiscation and padlocking should not result in the
1nstant case.

Accordlngly, itis tho Comnl531onbr' detérmination and
order thdt the seized property. constitutes unlawful property, is
forfeited in accordance with the provisions of R.  S. Sec. 33:2- 5, and
shall be retained for the use of: hosnltalg and State, county and
municipal institutions or may be uegtroycg in whole or in part
~at tn“ ulrentwon cof the Comm1551oner. -

Tt is the Commlsslon 1's further ordtr that the
dwelling occupied by Leola .Moore.on Park. Avenue, New Brunswick
nghlanuo, Plscataway Township, in the County of Mlddle>X and
State of New Jersey, béeing .the building in which the unregistered
still parts were found, bhall hot.be. useu or occupied for any
purpose whatsoeter. for a period of six ‘months coummencing 5th day of
August, 1939, Qnd termlnuting tnv 5th dav of Feébruary, 1940.

Dated: _July*5; 1939, o .. .
o BT Loy D. FREDEHICK BURNETT,
B Comm1551onﬂr L
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7. SEIZURES - COUFLSCATION PROCEEDINGS - PADLOCK ORDERED.

Tn the Katter of the Seizur €, )

on bay 26, 1939, of a still on .

a farm occupied by Hatthew Smith, On Hearing
located on the Wvesham Road, near CONCLUSIONS and ORDER
Hollywood Tabernacle Road, in the L .
Townsaip of Delaware, County of

Camden and State of New Jersey. 3

'0..0050‘3‘.0.0.&0..00'0.050.‘0'-9’.
No Appea*ances.

On May 26, 1939, iavestigators of this Department dis-
covered an unrﬁylatoreu alcohol distillery being operated in a
dwelling occupisd by Matthew Smitloon a farm located on. Evesham
Road, near Hollywood Tabernacle Road; in the Township of Delaware.
They seized the still cquipment, apourtgnaut paraphernalia, and s
quantity of illicit alcohol (Q@Sb?lb?d in Schedule "AM" annexed
hereto) as unlawful property under the provisions of R.S.Title 33,
Chapter 2. '

At & hearing duly hflﬂ tu uﬂtkrmlnp whether the seized
artlclug should be confiscated and the premises Dwdl@tkbd no one
appeared to contest the proccedings. :

Under the statute, an unregistered still and artlvlbu
used or adaptablb for use in connection therewith are uUDJ ect to con-
- fiscation and, in addition, a padlocking pcnaltj nmay -be imposed upon
the prenises 1n or upon wiich such ¢till is fouad. No. cause is here
shown why confiscation and DBQlOLKlﬂg should not fosult in the instant
case,

Acco“dingly; it is the Commissioner'!s determination and
order that the seized property constitutes unlawful property, is for-
feited in accordance with the provisions of R.S.Sec.33:2-5, and shall
be retained for the use of hospltal and Statc, county and municipal
institutions or may be Qestroyed in whole or in part at the direction

of the Commlssicner. ~

Tt is further ordercd that premises occupied by Matthew
rith located, on Bvesham Road, near Hollywood Tabernacle Road, in
‘the Township of Delaware, County of Camden and State of New Jersey,
including all the bulluﬂng% erected thereon, being the premises on
which the illicit still was found, shall not be used or OCLuplOd
for any purpose whatsoever for a period of six months commencing the
oth day of August, 1939, and terminating the 5th day of February, 194C

Dated: July 5, 1939. : b ey - ,
g : S . . o U, FREDGAICK BURNETT,
Commissioner.
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SCHEDULE "AN

copper cooler

copper cooker

copper gooseneck

set copper coils

- copper preheater

- cast iron stove base

~ steel drums. . '

19 - 50 gallon barrels with mash
17 - gallons alcololic beverages

© Miscellaneous personal property

Lo

WHH

8. ‘APPELLATE DECISIONS — CONEY v. WAY,
VALERIA W. CONEY, )

Appellant, ON APPEAL
‘. 1 4

Vs CONCLUSIONS

)
. )
HONORABLE PALMER If. WAY, JUDGE )
OF THE COURT OF COMMON PLEAS IN
AND FOR CAPE MAY COUNTY, and )
ISSUING AUTHORITI )

Respondent

e e e ame me e i et e mh e e e e Came =

Robert Bright, BEsq. and Powell and parker, Esqs., by Harold T
Parker, Isq., Attorneys for Appellant
: John E "Boswell, Esq., Attorney for ObJeOtOTQ.
No appearance for Respondent ‘

BY THE COMMISSIONER

- Appellant ﬂppeals Ltom denial of a plenary retall tonsump— 2
tlon llcenoe for premises located at Roosevelt Boulevard and
. 34th Street, Marmora, Upper Townshlp, Cape May County.

_ Appellant has held a plenary retail distribution 1i- -
. cense for the premises in question since April 1, 1938. She
. plaris to alter her. building and there to operate a restaurant
for whlch she seeks - tne presont llcense

: The applltutlon was flled or Februafy 15, 1939 denlod
on March 1, 1939 and hearing on the appeal was held on May 12,
1959

‘Tt is unnecessary to consider the mefltb of the orlg- ,
A Alnal objections because thc statute hereinafter montloncd is dis=
\ p051t1ve of the case. : :

' Pi, L. 1909 Chapter 6l, appPOVLd Hay 22, 1939 and ef-
fective" immediately prOVLdes' o -

"1, No new plenary retail consumption license shall
be issued within any municipality situate within a
‘county of the sixth class unless and until the ratio
of such licenses issued and outstanding to the popu-
lation within a municipality shall be less than one
such license to every five hundred persons resident
within said municipality as determined by the last
preceding Federal census.!
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. The record )nows that four plenary retall Lnnsumptlon ll—
censes have been issved and are now outstanding in Upper Township.
While the evidence given' at’ the- ‘hearing on appval siiows that the
estimated population of Upper Township is now 3,500, the popula-
tion of said. Townenlp accordlnb to the United States. census for
the year 1930 was 1,857,  The ratid of” plenarj retaill consumption-
licenses to the populatlon in Upper Township is,: therefore, more
than one to every five hundred persons res 1d1ng within said muni-
cipality as determined by the last Drecedlng Federal census.
Hence, the 1gsuance of tne llCenqe as - dpplled ior 1¢ prohlbltbu by
the. statute. o

The fact tnat the 1ppllcatlon was made and tnc llcen e de-
nied before the statute became efféctive is immaterial. The stat-
ute forbids the issuance of ‘a’ chenge, and -there i$ no clause: to
save pendlng applications. . The gueéstioniis, not what might have
been done, but, rathcr, whéther - the 1icense may be 1s¢ued now,
Cf. Franklin Stores Co. v, Elizabeth, Bulletin 61, Item 1. The
statute forbids the Jseuanee of the license applled for under the
circumstances of this'case, and “that is d& positive of- the appe 1
herein. Re Sanders Cohen, Bulletln 025 “Item 9. ‘

... The actlon of respondent is alflrmed

. D FREDFBICK BURILTT
e i Commlscloner..:
Dated: July 5, 1939, S ,

9. APPELLATE DECISIONS - BARKEY ¥. PARSIPPANY-TROY HILLS: . -
ANDREW BARKEY,

—VS—

TOVVSHIP “OmMITTEE OF PPRSIPPAV“—

| )
-Appellant, 9y
)

TROY HILL TOWNSHIP, )

. o ReSﬁorw&ent 3 " o ON- APPEAL
JAMES MAGNOTTA and JOS EpH,,*ﬂ .~ CONCLUSIONS -
PAQCAPELLI, S ) - :

Appellants;.>

L =D co s
TOWNSHIP COMMITTEE OF PARSIPPANY- ), .

TROY JILLS TOWNSHIP, © o .- oy

Responeent .

—._.‘.-....-....._.______.__.—_.,_.‘-..

Philip D. Elliot, Esq., Attorney for Appellants. .
Joln H. Grossman, qu., Attoruev for Respondelt

BY THE C@mMISSIOJFR.f
These appoals were cuneolndat:q for. hea ing and determlna—

tion because the issue in both cases 1s the valLdlty of an ordin-
ance hexeafter con51derod KSR



" PAGE 12 BULLETIN 331

Appellant Andrew Barkey appeals from the denial of a
plenary retail consumption license for premises located on Halsey
Street about five hundred- (500) feet from Chesterfield Road, in
Lake Parsippany, 1n the Townshlp of Par51ppany-Troy Hills.

. Appellants James Magnotta and Joseph Pascarelll, who own
the above described premlseg, appeal from the denlal of said 1i-
cense to Andrew Bdrkey. :

On June _8, 1907, the Townshlp Commlttee of the Township
of Parglppany~Troy Hills adopted an ordinance to Regulate the
., Licensing for Sale and Sale of Alcohollc Beverages. Seetlon 5
_.thereof prov1dedg L .

"No Plcnary Retail Conuumptlon Llcense shall hereafter
be issued within fifteen hundred (1500) feet of each other,
except as follicws: '

o (a) Fleansry Rotall Conoumptlon Llcenses presently
outstandlpg, Ay he renewed.

"{b) Plenary Retail Consumptlon Llcense presently
outstanding, mey hs, trangierred to another person and re-
newed by the tranaferee

"(Cj Pren n,ff,orﬂsently llcensed under Plenary Re—
tail Congumption Licénse, may be relicensed, in the event
that the license .issued for such premises Dhall expire, be
revoked or surrendered, provided application is made within
three months of such expiration, revocation or surrender."

- Subdivision "e" of Section 5 of said ordinance has since been
~amended by inserting the words "surrendered or transferred" in- .
stead of the words "or surrendered", and adding the words "or
transfer", but otherwise gSection 5 oi said ordinance remains in

full force and effect. :

It has been stipulated by and between the attorneys in
this case that an outstanding consumption license which had been
issued for the premises in guestion was surrpndered to the Town-—
ship Committee on October 10, 1938,

In passing it should be noted that, according to the
records of this Department, the Falkenberg license was surrendered
by Nathan Robins, Receiver for Irving Falkenberg, bankrupt, to
the Township Committee which, on October 24, 1988, adopted a
‘resolution accepting the surrender, cancelling the license and
ordering refund to said recelver. There is grave guestion as to
the legal right of a Receiver in Bankruptey to surrender a li-
cense uriless the licenses¢ consents to such action or the issuing
authority first extends the license to the Receiver. Re Dallavalle,
Bulletin 312, Item 7; Re Ewing, Bulletin 312, Item 13; Re Hausman,
Bulletin 324, Item 10, However, the stipulation admits the fact
that the Falkenberg license was surrendered to the Township Con~
mittee on October 10, 1938 and raises no question of its legal
suiflclency. It is, therefore, not in issue.

It is further stipulated that the application of Andrew
Barkey was not filed until March 2, 1939, or more than three
months ‘after the surrender; that the prpmloes in question are
within four: hundred (400) feet of another place licensed for on-
premises consumption.-

Hence, applying the terms of the ordinance and so long as
it remains unaltered, no new consumption license may be issued
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for the premises in question. Hudson Bergen County Liguor Stores,
Inc. v. Loris and West New York, Bulletin 254, Item 10;:Atlantic
CltV Llcensed Beverggc A85001at10n Ve Adelman, Bullotln 296, Item
6. : . et T . . LY .

Appellanto, howevel, have the rlght ué_ﬁéSt the reasonable—
‘ness of said ordinance on appeal -

The real issue,- tnerefore, on which: this case.was fought out,
is whether this ordlnance 1s unreasonable in itself or as applied
to appell%nts.«f T

Ag to the ordinance itself: Ordinarily a policy. designed
to avoid congestion of taverns is reasonable. Re Lee, Bulletin
232, Iten 8, and cases therein cited. In the absence of evidence
to the contrary, -the provision, that no new plenary retail consunp—
tion licensé may theréafter bé issued within fifteen hundred feet
of an existing place holding a, similar license appears to be a rea-
sonable regulation. The three month berlod Wh_ch subdivision (c)
of Section & allows to landlords within: which they may obtain a new
tenant after a license has cxplrea or been revoLed surrendered or
transferred, would also appear in and of itself to be reasonable.
Some such tlme limit should be established, and three months would
appear to be amply reasonable in the ordinary case. Thus, for
example, I tentatively approved a period of fifteen days of grace
for those seeking renewals of licenses, beyond which date all ap-
plications would be considered as applications for new licenses.
Re Bayonne, Bulletin 216, Item 3. On the evidence auducod I find

"tbat the present ordnnance 13 reaconable in. itself.

. As to Whebhef sald orulnance is unreasonable and conflsca—
;tory as applied to appellants: Appcllant James- Magnotta testified
that -these premises were built for tavern purposes; that appellant
Joseph Pascarelli held a consumption license, therein from 1937 to
February 1938, at which time his license was transferred to Irving
Falkenberg; that Falkenberg renewed his license in July 1938, but
" later-went into. bankruptcy;.that, on- October 10, 1938, -the Falken~
berg license was surrendered- to the Township Commlttee by his Trus-
- tee (actually, as aforesaid,. by his Receiver) in. Bankruptcy without
any notification thereof: bblng given to Magnotta, who eclaims that,
in January 1939, he heard for the first time that the license had
been so surrendered and that he received this information from a
real estate agent during. the course of his. negotiations with appel.
lant Andrew*Barkey;*:There‘is,«however,.no provision in the ordin-
ance requiring that notice of surrender of a license be given by
the: Township Committee to.the owner of the property. The owher is
not, theruiore, legally éntitled to.actual notice of said surren-
der.- If:1it:be: argued that such owner is pquitablj entitled to some
type of notice’of said -surrender. before the three month period shall
begin to run, I am, without conceding the point, satisfied that
Magnotta s knowledge of Falkenbergts banKruptcy, which he acquired
prior -to: November 10, 1938; was constructive notice to him that; at
that time,. the licemse-might have been:or. thercafter might be .
-transferred or surrendered.  Yet he did nothing for over three
monthsi *The fact that a landlord lost a tenant is indeed a misfor-
tune-but that: may happen to. any . landlord. . The moment the landlord
learned that his tenant was in financial- dlfplcultleb - in fact, a
bankrupt - it behooved him to take action lest the local ordlnance
bar him from getting another tenant with a liquor license. Under
the circumstances, I find the ordinance reasonable as applied to
-appbllant No questlon of confiscation is involved herein ‘because
no-one is entitled to a license or entitled to have his premises
licensed as a matter of right.
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x This case works a hardshlp, eSpe01ally in view of the
fact tHat Andfrew Barkey is qualified, and that a vacancy exists:
in the ordinance limiting the number of llcenses.;”however, the
pon-e/ of spreading consumption licenses for the general welfare
of trne comnunity must prevall over the prlvate 1nterests of the
appellants herein. : : : ' ‘

The action of respondent is affirmed.
| - D FREDERICK BURNETT,

: Commissioner.
Dated: July 6, 19&9. .. :

lO SEIZURES - CONFISCATION PROCEBDINGS ~ PADLOCK DENIED

Tn thé Matter of the Seizure of - )
a still at 516 Robinson Avenue, . R
in the City of Atlantic City, = ) C ON HEARING = °

County of Atlantic and State of ~ " CONCLUSIONS AND ORDER
New Jersey. ) S o
Appearaneesz

Henry Taub Pro Se.

. Investlgators of thls Department dlscovered an unreelstered
alcohol still in a dwelling at 516 Robinson Avenue, Atlantic City.
The still equipment, -and a quantlty of mash fit for the distillation
of alcoholic beverages (described in Schedule "A" annexed hereto),
were selized as unlawful property undev the prov1blons of R S.;

Tltle 83, ehapter .

A hearlng was duly held to detcrmlno whether the SelZLd
articles should be -confiscated and the premises padlocked. Henry
Taub, the owner of the realty, sought to avoid padlocking of the

.premlsec and his affidavits were accepted in lieu of his personal
appearance at the hearlng, Forfeiture of the selzod‘artlcles
was not contested. ' : ‘e C L

Under the statute, an unreglstered still and artlcleb

“used or- adaptable for use in connection therewith are subject to
'conflgcatlon and, in addltlon, a padlocking penalty may be im-

- posed upon the premises in or upon which the still is found. No
cause is here shown why confiscation should not result in the
instant case, but the Commissioner is satisfied from the proof
preuented +hat the prcmlseb snoula not be pddlocked. SRS

Henry Taubfs afflddVltS set forth 1n effect,’ that”oni,
December 28, 1938, he rented the premises to Bessie. Tayldr for
residential purpOSes, that he visited the premises on a number
of occasions to-collect the rent, but did not observe any activi-
ties to indicate the presence of the 'still; and that 'he had no
knowledge of its presence. After the hearing, Henry Taub ad-
vised that he- had ev1cted Be551e Taylor from the premloes

No ev1dence has been preeented to. mellcate Henry Taub
in the 1lllc1t still activities. In‘view of the foregoing, good ,
cause appears why the padlocking penaltyAShould not be imposed.
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Accordingly, it is the Commissionert!s determination and
order that the seized property constitutes unlawful prope”tj, is
forfeited in accordance with the provisions of R. S. Sec. 33:2-5,
and shall be retained for the use of Lospitals and State, County
and municipal institutiono, or may be destroyed in whole or in
part at the direction of the CONJlSSlonﬁr.

D. FREDWRICKLBURNEmT
Commigsioner.

Dated: July 7, 1939
SCHEDULE "A"

- 25 g“llon Loppﬂr cooker

- 5 gallon iron cooler with copper coil
- g£as burner

.rerLVLnW tank

-5 gallon containers (empty)

- 5 gallon wooden filter A

- 50 gallon barrels with mash
[iscellancous porkoaal propertj

F} .,
G
:

11. SEIZURES — CONFISCATION PROCEEDING( PR OPLPT FORFEITEﬁ;

In the Matter of the ‘Seizure of )

25 - 5 gallon cans of alcohol : - '

at premises owned by Elizabeth ) . ON huARING
Jiannotti, located on West. R CONCLUUIONS AND ORDE
Boulevard, in the Township of

Frdnklln, County -of Gloucester

and Statc of Nem Jﬂr ey.'

No Appearances.

. On April 4th, 1939, New Jersey btato TTOOPLTQ ‘discovered
twent y—:lve five~gallon cans of alcohol in a barn on Elizabeth
Jiannottils farm located on West Boulevard, in the Téwnship of
Franklin., Since the cans bore no Federal tax stamps, or other in-
dication that the alcohol was tax paid, they seized such alcohol
as unlawful propert undpr thw provisions of R.'S. Title 33,
Chapter 1. ‘ .

Thereafter the alcohol was turned over to this Department
and a sample analyzed by the departumentls chemist, who found i?

flt for beverage purposes, having an alc ﬁollc content of 41.30
by volume. o .

At a hearing. duly held to determine whether the alcohol -
should be. confiscated, no oneg nppeaLea to contgat the proopedlngu.

Tue abueuce of fbuOrRL tax qtamp on the cans ralses a
presuniption “that the alcohol :is illicit. Under the statute, il-
licit alcohol 1g subject to confiscation and no cause 1s here shown
why confiscation should not result in the instant case. :

Aucora+ngly, it 'is the Commissioner's deterwmination and
order that the &lcohol const1tu+es JPlaWLUL property, isiforfeited
in accordance with the provislons of R. S.. Bec. 33:1-66, and ~ﬁoll

"( o R ‘._‘% Loy A_‘, 3 .
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be retained for ‘the use of hOSpltals and Sfate, coupfy and murici-
pal institutions or may. be destroyed ln wnolp or in nart at the
dlreotion of the Comm1551oner._ . .

Dated: July 7, 1959. S D;’FREDERICK BURNETT;
. . Commissioner.
12. APPLICATION’FOR.AGE, RESIDENCE OR CITIZEWSHIP PERMIT — MORAL
TURPITUDE ~ FACTS EXAMINED - CONCLUbIONS
JulyA7, 1939

- Case - No,.,sz .

~ Applicant,’ not being a resident of New Jersey for five years
last ‘past, applied for pe¢m1t to be allowed to work, despite his
lack of flVb yearst! residence, as a bartender for a liquor licensee
-in this State. . Hearing was neld to determine whether he was dis-
qualified from- obtalnlng such permit by reason of conviction of a
crime 1nvolv1ng moral turpltuqe. R. 's. 55:1u25, 20 .

Appllgant,was, on his plcaﬂof non vult, convicted in August
1987 of having committed bigamy in New Jersay. In penalty, he was
sentenced to Jall for one to one and one-half years, and served
nine mcnths of that ‘tern, being then released on parole. . = ]

Appllcant testified that he was borq in October 1886; that he
married in 1909 and had five children .of this marriage; that he -
lived with his wife in Pennsylivania until May 1935 wben, because of
incompatibility, he:left her; that thereafter, in Jahuary- 1936, he
met a thirty-eight year old widow in New Jerqey, raprcqﬁnted hlmsblf
to her as being single, went through the ceremony of marridge with
her in October of that year, and lived with her ‘as man and wife; that
the woman first learned that the "marriage" was bLgamoas about three
months thereafter; that she, though at first advising that the bigamy
be KepL secret, later  threatened to tell the police; that, becausc
 of such thrcats and ‘being afraid of getting in "hot Wdtpr" he left
. her in March 1937. Heé admits that, When "malfylng" tne w1dow, he
- knew h70 re al W1Pg was stllL llVlng. - : N

o Whers ‘a marrled man fravgulentl“ induces an 1naorent woman
into a bigamous "marriage® with him, the elément of moral turpitude
is present. It was ‘80 held in Whitty v. Weedin, 68 Feu (2&) 127
(CLA 9, 1956). .

: SlncD ‘the crlwe of blgawy, of wnlch app11bant was convicted
in 1937, hence involves moral ‘l:urpu:u(,wj it 18 unnecessary here to
dptermlnc whether the crime of pasqlng worthless checks,of which
he was also apparently convicted in nugust L9a7, 1axolveq that same

;element A ..

Tt is recommended that applicant be, by‘raasdn‘Of having been
convicted of a crime involving moral turpitude, declared disquali-
fied from holding a liquor license or working for a liquor licensee
in this State, and tnat his- application for permlt therefore, be
anled.- : , o

' el o Nathan Davis,
Approveu. Attornej~1n—Ch1eL.

Y Y z@” ! P ui e o
Commissioner. C:f%

ew Jersey State Library





