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ASSEMBLY, No. 672

STATE OF NEW JERSEY

‘ PRE-EILED FOR INTRODUCTION IN THE 1984 SESSION
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By Assemblywoman OGDEN, Assemblymen MARSELLA, McENROE,

BENNETT, FRANKS, WEIDEL, KAVANAUGH, MUZIANTI,
Assemblywoman COOPER, Assemblymen KERN, SCHWARTZ,
MARKERT, ALBOHN and MILLER

. AN Acr concerning the regulation of freshwater wetlands, amend-

ing P. L. 1968, c. 285, and amending and supplementmgP L. 1975,
c.291.

- BE IT ENACTED by the Senate and General Assembly» of the State
-of New Jersey:

1. Section 2 of P L. 1975 c. 291 (C. 40: 5aD—2) is amended to
read as follows: -

2. Purpose of the act. It is the intent and purpose of this act:

a. To encourage municipal action to guide the appropriate use -
or development of all land_s in this State, in'a manher which will
promote the public health, safety, morals, and general welfare;

b. To secure safety from fire, flood, panic and other natural and"
-man-made disasters; : :

e To provide adequate light air and open space,
does not conflict thh the development and ge_neral welfare of
neighboring municipalities, the county and the State as a whole;

e. To proinote the establishment of appropriate population densi-
ties and concentrations that will contribute to the well-being of
persons, neighborhoods, communities and regions and preservation
of the environment; ' '

£. To encourage the appropriate and eﬁcxent expenditure of

~ public funds by the coordmatmn of public development with land

. use policies;

EXPLANATION—-Mzgtter enclosed ia bold-faced brackets (llllu] in the above bill
is not enaeted and is intended to be omitted in the law.

Maiter printed in italies thus is new matter.
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g. To provide sufficient space in appropriate locations for a
variety of agricultural, residential, recreational, commercial and
industrial uses and open space, both public and private, according
to their respectlve environmental requircments in order to meet

_the needs of all New Jersey citizens;

~ b. To encourage the location and design of transportation routes
which will promote the free flow of ‘trafﬁc while discouraging loca-
tion of such facilities and routes which’reault ‘in congestion or
blxght' ' ' ‘

i. To promote a desirable visual- envxronment through creative

»development techniques and good civic design and arrangements;

j. To promote the conservation of open space and valuable na-
tural resources and to prevent urban sprawl and degradatxon of
the environment through improper use of land;

k. To encourage planned unit developments which iucorporate
the best features of design and relate the type, design and layout
of residential, commercial, mdnstnal and recreatlonal development
to the partlcular site; '

1. To encourage senior citizen community housing construction;
- m. To encourage coordination of the various public and private

Vprocedures and activities shaping land. development with a view

of lessenmg the cost of such development and to the more eﬁcxent
use of land ; [and] ‘ o
n. To promote the ‘conservation of energy through the use of
planning practices designed to reduce energy consumption and to
provide for maximum utilization of renewable energy sources; and '
0. To protect and maintain the water purification function of

freshwater wetlands in order to preserve and emhance the- qualzty T

of the ground and surface waters of the State.
2. Section 4 of P. L. 1968, c. 285 (C 40: 24—6 2) is amended to

" read as. follows

4. The board of freeholders of any county having a county '
planning board shall provide for the review and approval of appls-
cations for a freshwater wetlands permit pursuant to the provi-
sions of P. L. 198 ,c.  (C. ) (now pendihg before the
Legislature as Senate Bill No. 603 of 1984 or Assembly Bill No. 672
of 1984) and for the review of all subdivisious of land within the
county by said county planning board and for the approval of those ‘
subdivisions affecting county road or drainage facilities as set forth
and limited hereinafter in this section. [Such review] Review of
subdivisions of land or approval of aubdzmszons affecting county
roads or drainage faczlzttes shall be in accordance with procedurea
and engineering and planning standards adopted by resolution of
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the board of chosen freeholders. These standards shall be lim;itedf
to: . ' o | o
a. The requirement of a&equate drainage facilities and easements
when, as determined by the county engineer in accordance with
county-wide standards, the propbs'ed sﬁbdivision will cause storm
water to drain either directly or indirectly to a county road, or

through any drainageway, structure, pipe, culvert, or facility for

which the county is responsible for the construction; maintenance,
or proper functioning; _ o A ‘

b. The requirement of dedicati.ng rights-of-way for ahy' roads
or drainageways shown on a duly adopted county master plan or

" official county map; -

¢. Where a proposed subdivision abuts a connty road, or where
additional rights-of-way and physical improvements are required
by the county planning board, such improvements shall be subject -
to recommendations of the county engineer relating to the safety

-and convenience of the‘traveling public and may include additional

pavement widths, marginal access streets, reverse frontage and
other county highway and traffic design features necessitated by
an increase in traffic volumes, potential safety hazards or impedi-
ments to traffic flows caused by the subdivision; ‘ :

d. The requirement of performance guarantees and proc'ed'n‘res
for the release of same, maintenance bonds for not more than two
years duration from date of acceptance of improvements and agree-
ments epecifying minimum standards of construction for required
improvements. The amount of any performance guarantee or
maintenance bond shall be set by the planning board upon the
advice of the county engineer and shall not exceed the full cost
of the facility and installation costs or the developer’s proportion-
ate share thereof, computed on the basis of his acreage related
to the acreage of the total drainage basin involved plus 10% for
contingencies. In lieu of providing any required drainage ease-
ment a cash contribution may be deposited with the county to
cover the cost or the proportionnte' share thereof for securing
said easement. In lien of installing any such required facilities
exterior to the proposed plat a cash contribution may be deposited
with the county to cover the cost of .proportionate share thereof
for the future installation of such facilities. Any and all moneys
received by the county to insure performance under the provisions
of this act shall be paid to the county ‘trehsurer who shall provide

- a suitable depository therefor. Such funds shall be used only for
county drainage projects or improvement for which they are

deposited unless such projects are not initiated for a period of
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10 years, at which time said funds shall be transferred to the
general fund of the county, provided that no assessment of benefits
for such facilities as a local improvement shall thereafter be levied
agamst the owners of the lands upon whxch the developer’s prior
contnbutmn had been based. Any moneys or guarantees received
by the county under this paragraph shall not duplicate bonds or -

‘other guarantees reqmred by mumc:pahtxes for - municipal
: purposes

e. Provision may be made for waiving orldjusting requirements
under the subdivision resolution to alleviate hardships which would
result from strict compliimcq with the subdivision standards. Where
provision is made for waiving or adjusting requirements criteria

. shall be included in the standards adopted by the board of chosen

freeholders to guide actions of the county planning board.

Notice of the public hearing on a proposed resolution of the
board of éhosen freeholders est'iblis.hingbprocedures and engineer-
ing standards to govern land subdivision within the county, and
a copy of such resolution, shall be given by deliver‘y or by certified
mail to the municipal clerk and secretary of the planning board
of each municipality in the county at least 10 days prior to such
hearing. -

3. Section 3.1 of P. L. 1975 c. 291 (C 40: 55D—4) is' amended to
read as follows:

* 3. ““Days’’ means calendar days.
¢‘Developer” means the legal or beneficial owner or owners of

a lot or of any land proposed to be included in a proposed.develop-
ment including the holder of an option or contract to purchase,
or other person having an enforceable proprietary interest in_such .

land.

“‘Development’’ means the division of a parcel of land into two
or more parcels, the construction, reconstruction, conversion, struc-
tural alterations, relocation or enlargement of any building or
other structure, or of any mining, excavation or landfill, and any
use or change in the use of any building or other structure, or land

"or extension of use of land, for which permission may be required

pursuant to this act.

‘Development regulation' means a zoning ordinance, subdivi-
sion ordinance, site plan ordinance, official map ordinance or other
municipal regulation of the use and development of land, or amend-
ment thereto adopted and filed pursuant to this act.

“Division’’ means the Division of State and Regional Planning

“in the Department of Community Affairs.
22

““Drainage’’ means the removal of surface water or grdu;idwater
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ifrom land by drains, grading or other means and includes control
gof runoff during and after construction or development to minimize
‘erosion and sedimentation, to assure the adéquacy of existing and
_proposed culverts and bridges, to induce water recharge into the

ground where practical, to lessen nonpoint pollution, to maintain

_the integrity of stream channels for their biological functions as

well as for drainage, and the means neecssary for water supply

preservation or prevention or alleviation of flooding.
“Environmental commission’ means a municipal advisory -

body created pursuant to P. L. 1968, c. 245 (C. 40:56A~1 et seq.).
““Erosion” means the detachment and movement of soil or rock

fragments by water, wind, ice and gravity.

- “Final approval’’ means the official action of the planning board
taken on a preliminary approved major subdivision or site plan
after all conditions, engineering jﬂans and other requirements have
been completed or fulfilled and the required improvements have

‘been installed or guarantees properly posted for their completion,

or approval ¢onditioned upon the posting of such guarantes.

““Freshwater wetlands’’ means any area, natural or man-induced, =

that is inundated or saturated by fresh surface water or ground-
water frequently enough and for long enough duration to at least

_periodically support hydrophytic vegetation or other aguatic life
typically adapted to such’ conditions, or any, y area of hydnc soils, '

including, but not limited to, the following:

a. Forest:d wetlands characterized by J the followmg vegeta-
tive types: Acer rubrum (red maple), Acer saccharinum
(silver maple), Liqm’ddmbar styraciflua (sweet gum), Nyssa
sylvdtica (black gum) and Quercus palustris (pin oak); '

b. Shrub wetlands characterized by:the following vegetative
types: Alnus spp. (alder), Cephalanthus occidentalis (button-
bush), Chamaedaphue calyculata (leather-leaf), Clethra dlni.
folia (sweet pepper bush), Lindera benzoin {sptce bush), and
saliz spp. (willow);

¢. Emergent wetlands characterized by the follbwing vegeta- .

" tive types: Bidens spp. ( beggar-ticks), Carex spp. (sedge),
Decodon verticillatus (water willow), Juncus spp. (vush),
Phalaris arundinacea ( reed canary grass), Pontederia cordata

A (picker_el-weed), Scirpus spp. (bulrush) and Typha spp. (cat-

tail); ’

d. Aquatic bed wetlands character:zed b y the following
veyetatwe types: Elodea canadensis (waterweed), Lemna spp.

(duckwéed), Nuphar luteum (yellow pond lily), Nymphaea
odorata (white water lily), and Potamogeton spp. ( pondweed).
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These lands are generally mapped and identified as wetlands on the
National Wetlands Inventory maps prepared by the United States ‘
Fish and Wildlife Service for the State. For the purposes of this |

‘amendatory and supplementary act, ‘‘ freshwater wetlands’’ shall
not include those lands located within the pinelands area as defined

in section 10 of P. L. 1979, c. 111 (C. 13:184-11), those lands under
the jurisdiction of the Hackemsack Meadowlands Development
Commission pursuant o P. L. 1968, c. 404 (C. 13:17-1 et 3eg.), or
those arq}n regulated as coastal wetlands pursuant to P. L. 1970,
c. 373 (C. 13:94-1 et seq.). _ : _

““Freshwater wetlands pemot” means o permil o engage in a -
regulated activity issued pursuant to the provisions of this amend-
atory and supplementary act. o

‘‘Governing body’’ means the chief legislative body of the mu-
nicipality. In municipalities havmg a board of public works ‘gov-
erning body’’ means such board. . , o

‘ Historic site’’ means any bmldmg, structure, area or property
that is significant in the history, architecture, archeology or cultnre
of this State, its communities or the National and has been so desig-

‘nated pursuant to this act.

‘‘Hydric sotl” means sod that is wet for alength of time sufficient
to periodically produce amaerobic condztwns, thereby influencing
the growth of plants. '

”Hydrophyte” means any plant growmg in water or on g sub-

strate that s penodwally deﬁc:ent in ozygen as g result of ezcessive
water content. _

" “Interested party*'bmeans (a) in a criminal or quasicriminal
proceeding; any-citizen of-the State of New Jersey;and (b) in- the -
case of a civil proceedmg in any court or in an administrative pro-
ceeding before a municipal agency, any person, whether residing
within or without the municipality, whose nght to use, acquire, or

" enjoy property is or may be ’aﬁecte_d by any action taken under

this act, or whose rights to use, acquire, or enjoy property under
this act, or under any other law of this State or of the United

" 100 States have been denied, violated or mfrmged by an action or a

-101 failure to act under this act.

102

«Land” includes mproveméhts and fixtures on, above or below )

103 the surface.

104

“Lot’’ means a designated parcel, tract or area of land estab-

105 lished by a plat or otherwise as penmtted by law and to be used,
106 developed or built upon as a unit.

1
2

4. Section 33 of P. L. 1975, & 291 (c 40 55D—6) is amended
to read as followr
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.3.3. “Pa.rty immediately - concerned” means for purposes . of

notice any applicant for development the owners of the subject
property and all owners of property and government agencxes

" entitled to notice under section 7.1.

' “Performance guarantee” means any security, which may be

- accepted by a mnnicipality, including cash; provided that a mu-

nicipality shall not require more tlmn 10% of the total perform-

‘ance guarantee in cash.

© “Planned commercial development” means an area of a mxm-

mum contiguous size as- specified by ordinance to be developed
according to a plan as a single entity containing one or more
structures with appurtenant common areae to accommodate com.
inercial,or office uses or both and any residential and other uses
incidental to the predominant use as may be permitted by ordi-
nance.

“Planned development” means plammed ' unit development,
planned unit residential development, residential cluster, planned
commercial development or planned industrial development. .
~ “Planned industrial develbpxnent” means an area of a minimum
contiguous size as specified by ordinance to be developed accord-
ingtoaplanasa single entity containing one or more structures
with appurtenant common areas to accommodate industrial uses
and any other uses incidental to the predonunant use as may be
permitted by ordinance. -

“Planned unit development” means an area Wwith a specified
minimum EOntignous acreage of 10 acres or more to be developed
as a single entity according to a plan, containing one or more -

-residential clusters or-plenned unit residential developments and

one or more public, quasi-public, commercial or industrial areas in
guch ranges of ratios of nonresidential uses to residential uses as
shall be specified in the zoning ordinance.

, “Planned umt residential development” means an area mth a
specxﬁed minimum contiguous acreage of five acres or more to be
developed as a single entity according to a plan containing one or
more residential clusters, which may include appropriate commer-
cial, or public or quasi-public uses all primarily for the henefit of
the residential development. ‘

' “Planning board” means the municipal planning board estab-
liehed pursuant to section 14 of this act.

“Plat” means a8 map or maps of a subdivision or site plan.

“Preliminary. approval” means the conferral of certain ‘rights
pursuant to sections 34, 36 and 37 of this act prior to final approvalv
after specific elements of a development plan have been agreed
upon by the planning board and the applicant.
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- “Preliminary floor plans and elevations” means architectural -
drawings prepared during early and introductory stages of the '
design of a project illustrating in a schematic form, its scope,
scale and rélatiohship to its site and immediate environs.

“Public areas” means (1) pubblic parks, playgrounds, trails, -
paths and other recreational areas; (2) other public open spaces;

'(3) scenic and bistori‘c sites; and (4) sites for schools and cher -

public buildings and structures. :

‘.‘Pﬁblic' development proposal” means a master plan, capital
improvement program or other proposal for land development
adopted by the approprihte public body, or any amendment thereto.
~ “Public Drainage Way” means the land reserved or dedicated

for the installation of storm water sewers or drainage ditches, or

required along a natural stream or watercourse for preserving the
biological as well as drainage function of the channel and providing
for the flow of water to safeguard the public against flood damage,
sedunentatxon and erosion and to assure the adequacy of exzisting

- and proposed culverts and bridges, to induce water recharge into

the ground where practical, and to lessen nonpoint pollution.

~ “Public open space” means an open space area conveyed or
oth‘erwise dedicated to a municipality, municipal agenéy, board of.
education, State or connty agency, or other pubhc body for recrea-
tional or conservatxonal nses :

“Quorum”. means the maJonty ‘of the full anthorlzed member-
ship of a municipal agency. :

"Regulated activity” means the alteratzon of freshwater wet-
lands in any of the following ways: '

a. The removal, excavation or dredgmg of sod sand, gravel ‘or
aggregate material of any kind; _ _

b. The drainage or disturbance of the water level or water table;

¢. The dumping, discharging or filling with any mateﬂ'dls,

d. The driving of pilings, or the erection of buildings or struc-
tures of any kind;

e. The placing of obstructwns whether or - not they mterfere with
the flow of water; :

-f. The destruction of plant life, mcludmg the cutting of trees,
which could result in-harm to freshwater wetlands.

““Residential cluster” means an area to be developed as a single
entity according to a plan containing residential housing units
which have a common or public open space area as an appurte-.
nance. | o ,

“Residential density” means the number of dwelling units per
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“gross acre of residential land area including streets, easements

‘89 and open space portions of a development.

“Resubdivision” means (1) the further division or relocatio_n

of lot lines of any lot or lots within a subdivision previously made
92 !

and approved or recorded according to law or (2) the alteration
of any streets or the establishment of any new streets within any
subdivision previously made and approved or recorded according -
to law, but does not include conveyances so as to combine exxstmg
lots by deed or other instrument. ;

~ 5. (New section) a. A person proposing to engage in a regulated

'activity shall, as a condition of receiving a freshwater wetlands

permit therefor, submit an apphcatxon to the municipal planning
board containing: - o
(1) A written description of the proposed regulated activity, -
the total area to be modiﬁed, and the total area of the freshwater
wetlands to be affected; ’ .
"(2) A notice to each adjacent municipality which may be affected

- by the regulated activity; and

" (3) A statement detailing any potential adverse environmental

_ effects of the regulated activity and what measures may be neces-
sary to mitigate those effects.

~ b. The planmng board of the mnmcxpahty shall with the advice
of the municipal environmental commission, as appropriate, issue
the freshwater wetlands permit only if it finds that the regulated

actmty

(1) Reqmres access to water or freshwater wetlands or is water
dependent as a central element of its basic fanction;

(2) Has no prudent or feasible alternative site which does not
mvolve freshwater wetlands;

(3) Mamtams the natural movement of water in the freshwater
wetlgnds 80 as to preserve the natural composition and temperature

of ground and surface water _dischnrging from the freshwater

wetlands; _

(4) Will result in minimum feasible alteration or impairment
of the natural contour,' the natural vegetation, the fish and wildlife
resources or the natural aquatic .circulation of the freshwater
wetlands. :

6. (New section) a. On or before the next revision of the munici-
pal master plan pursuant to the provisions of P. L. 1975, ¢. 291
(C. 40:55D-1 et seq.), of within one year of the effective date of

‘this amendatory and supplementary act, whichever is earlier, the

governing body of each municipality shall, using as base data the
National Wetlands Inventory maps or other information prepared
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. 10 , _
by the United States Fish and Wildlife Service and any information
available from the Soil Conservation Service, with the advice of

"its environmental commxssxon after pubhc hearing, identify and

map the freshwater wetlands within its jurisdiction and incorporate
this identification in the land use plan element of the master plan
and the zoning ordinance.

b. If no environmental commission has been appointed, the ma-
nicipal p_lanning board shall identify and map, after public hearing,

" the freshwater wetlands within its jurisdiction and incorporate
~ this identifieation in the land use plan element of the master plan

and the zoning ordinance.

¢. The governing body of a mnmcxpahty, with the advice of its
environmental commission, may identify and map an area to serve
as a buffer to the freshwater wetlands. The governing body may
regulate, by ordmance, development actlvxtxes in buffer areas which
may induce significant adverse mpacts on the freshwater wetlands.

7. (New section) a. A person proposing to engage in a regulated
activity the total area of which extends beyond the boundaries of
a single municipality shall apply to the county planning board for

-a freshwater wetlands permit on the forms and in the manner pre-

scribed by the county planning board for a fee not to exceed the

“cost of processing the application. The application shall include:

(1) A written description of the i)roposed tegulated activity, the

'total area to be modified, and the total area of the: freshwater wet- -

lands to be affected;

(2) A notice to each adjacent municipality which may be affected
by the regulated activity; ,

(3) A’ statement detailing any potential adverse envii'onmental
effects of the regulated activity and what measures may be
necessary to mitigate those effects; and

'(4) Any other information deemed approprmte by the county

planning board.

b. The county planning board shall issue a freshwater wetlands
permit only upon a finding that the activity satisfies the criteria
enumerated in subsection b. of section 5 of this amendatory a.nd
supplementary act. . '

c. Nothing in this sectwn shall be construed to exempt or relxeve

. a person from the requirements of submitting an epp_hcatxon,for

development pursuant to the provisions of the “Municipal Land
Use Law,” P. L. 1975, ¢. 291 (C. 40:55D-1 et seq.). _
" 8. (New section) a. A person proposing to engage in a regulated

‘ectivity ‘the total area of which extends beyond the boundaries of

a single county shall apply to the Department of Environmental
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Protection for a freshwater wetlands permit for a fee not to:exceed :
the cost of processing the application on forms and in the manner .
prescribed by the Commissioner of the Department of Environ-
mental Protection pursuant to the “Administrative Procedure Act,”
P.L. 1968, ¢ 410 (C. 52:14B-1 et seq.). An agency of State govern-
ment proposing to engage in a regulated activity shall also apply to .
the department for a freshwater wetlands permit on forms and in a
manner prescribed by the commissioner but shall not be tequired

" to pay a fee therefor. The application shall include:

(1) A written description of the proposed regulated activity, the
total area to be modiﬁed; and the total area of the freshwater wet-
lands to be affected;

(2) A notice to each ad;acent mnmcxpahty and eonnty which may
be affected by the regulated activity;

(3) A statement detailing any potential adverse envnronmental
effects of the regulated activity and what measures may be
necessary to mitigate those effects; and :

(4) Any other information deemed sppropnat.e by the cam-

. mxssloner

b. The eommissioner shall issue a freshwater wetlands .permit
after soliciting the views of the governing bodies of adjacent

, munieipalities and counties which may be affected by the regulated

activity and only if he finds that the activity satisfies the criteria
enumerated in subsection b. of section 5 of this amendatory and
aupplementary act. ' T

¢. A person proposmg to engage in a regulated activity in flood- -
ways of streams delineated pursuant to P. L. 1962, c¢. 19 (C.
58:16A-50 et seq.), or within nondelineated streams at locations
having a drainage area of over 50 acres, shall apply for ‘and may
receive approval of a freshwater ‘wetlnn-ds. permit in accordance

~ with the provisions of this section.

d. Nothing in this section shall be construed to exempt or relieve
a person frem the requirements of submitting an application for
development pursuant to the provisions of the “Mumcxpal Land
Use Law,” P. L. 1975, c. 291 (C. 40:55D-1 et seq.).

9. (New section) Within five working days of the issuance of a
freshwater wetlands permit pursuant to the provisions of sections
5 or 7 of this amendatory and supplementary act, the municipal
planning board or the county planning board, as the case may be. v
ghall notify the Department of Environmentel Protection, in writ-
ing, that the freshwater wetlands permit has been issued. This
notification shall contain a description of the regulated activity,
the total area to be modified and the total area of the freshwater
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“ wetlands to be affected. The planning board also shaﬁhotify the

person to whom the fré‘;hwat‘er wetlands has been issued of the
period of time during which the department may take action pur-
suant to section 10 of this amendatory and supplementary act.

10. (New section) The Department of Environmental Protectxon

~may, upon petition by any person, commence a review of an ap-

proval of a freshwater wetlands permit within 30 days after the

. approval Upon determining to exercise this authority, the depart-

ment shall transmit, by certified mail, written notice thereof to the
applicant informing the applicant that the freshwater wetlands
permit shall not be deemed approved and instructing the applicant
to take no action authorized by the freshwater wetlands permit

“until further notice. The department shall, after public hearmg,
_approve, or deny the freshwater wetlands permit within 90 days -

of transmitting the written notice. This approval or denial shall
be binding upon the applicant, shall supersede any municipal or _
county approval of the freshwater wetlands permit application and

- shall be subject only to judicial review as provided by law.

11, (New section) Any person may obtain JﬂdlClBl review of a
decision made pursuant to section 10 of this act or of any approval,

‘or rejection of a freshwater wetlands permit by filing a petltlon

in the Appellate Division of the Superior Court of New Jersey
within 45 days after the approval or rejection. The court shall
have the power to gran_t such relief as it deems just and proper,
and to make and enter an order enforcing, modifying and enforcing
as so modified, remanding for further specific evidence or ﬁridings,
or setting aside, in whole or in part, an action of the department.
The findings of fact on which the decision is based shall be con-
clusive if supported by snbstantml evidence on the record con-

- sidered as a whole.

12. (New section) a. Except as provided in subsection b. of this -
section, the following activities are exempt from the provisions
of this amendatory and supplementary act:

(1) Agricultural management pra.ctlcea recommended pursuant
to P. L. 1983, . 31 (C. 4:1C-1 et al.);

(2) Emergency actlvmes carried out to protect the public health

and safety; ' ‘

"+ (3) Maintenance or repair of roads or structures or public tmlmes
existing prior to the eﬁectwe date of this amendatory and mpple-
mentary act; and - a

(4) Mamtenance or repair of u'ngatlon or drainage dxtches exist-
ing prxor to the eﬁectxve date of thxs amendatory and aupple-
mentary act. AR
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b. The exemption provided for in subparagraphs (1), (3) and -
(4) of subsection a. of this section shall not apply to any activity.
which has as its purpose or effect the permanent alteration of any

‘area of freshwater wetlands.

13. (New section) If a person violates this amendatory and sup-
pleméntary act, the Department of Environmental Protection or
the county planning board, as the case may be, may institute a
civil action in the name of the State, or the county, as the case may
be, in a court of competent jurisdiction, for injunctive relief to -
enforce this amendatory and supplementary act and to prohibit
and prevent that violation, and the court may proceed in the action

in & summary manner. A person who violates this amendatory and

gupplexﬁentary act is snbject to a penalty of not less than $250.00
nor more than $3,000.00 for each offense, to be collected in a civil
action by a summary proceeding under “the penalty enforcement

law” (N. J. S. 2A:58-1 et geq.), or in any case before a court of . =

competent jurisdiction wherein injunctive relief had been requested.

" The Superior Court and county district court have jurisdiction to

enforce “the penalty enforcement law.” If-the violation is of a

continuing nature, each day dnﬁ.ng which it continues constitutes

an additional, separate and distinet offense.:
14. This act shall take effect immediately.

» STATEMENT v _

The pufpose of this bill is to provide for the systematic review
of development activities in and around freshwater wetlands to
better pfotect the citizens of the State from chemical contamination

- of water supplies, flood and storm damage, and depletion of natural

resources which serve both recreation and commercial purposes.

; To prevent duplicative procedures with respect to freshwater wet-
" lands already regulated, the bill exempts lands located in the pine-

lard area as defined in section 10 of the “Pinelands Protection

Aect,” P. L. 1979, c. 111 (C. 13:18A-11), those lands under the

jurisdiction of the Hackensack Meadowlands Development Com-

mission pursuant to P. L. 1968, c. 404 (C. 13:17-1 et seq.), or those
areas regulated as coastal wetlands pursuant to P. L. '1970, e 272

(C. 13:9A-1 et seq.) from the requirements of the bill by not
including these areas in the definition of “freshwater wetlands.”

" The bill requires that a proposal to dredge, fill, develop or in any V
other way alter freshwater wetlands, be accompanied by an applica-
tion for a freshwater wetlands permit to engage in the aétivit'y. The
plénning board of the municipality, with the advice of its environ-
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mental comrmsslon, is authonzed to issue a freshwater vetlands
permit only if the actxvxty '
(1) Requires access to water or freshwater wetlands or is ‘water
dependent as a central element of the basic function of the activity:
- (2) Has no prudent or feasible alternative site which ‘does not
. involve freshwater-wetlends; : o
* (3) Maintains the natural movement of water in the freshwater
wetlands so as to preserve the natural composxtlon and temperature
of ground and surface water dxscha.rgmg from the freshwater wet- »
ln.nds; .

(4) Will result in minimum feasible alteration or impairment of
the natural contour, the natural vegetatxon, the fish and wildlife
resources or the natural aquatic circulation of the freshwater wet-
lands. ‘ '

‘An nnderlymg assumptxon of this bill is that mnmcxpalmes and
developers are fully capable of identifying freshwater,wetlands _
using the definition provided in the bill, and that a municipality
will identify and map the freshwater wetlands in the land use plan
element of its master plan and in its mnnicipat zoning ordinances.

This bill also provides for review by the county planning board

- of any proposed freshwater wetlands project which crosses munici-
pal boundaries and for the review by the Commissioner of the

" Department of Environmental Protection of any proposed fresh.
water wetlands project which crosses county boundaries.

-The bxll provides “call- up” review powers to the commissioner
for any freshwater wetlands perxmt approval and specifically
grants the right to citizens to obtain judicial review of any deci-
sion to review, approve, or reject a freshwater wetlands permit
by the department. '

Finally, the bill exempts activities from the permit requirement

which do not cause the permanent alteration of any area of fresh-
water wetlands. Included among these activities are agricultural
-management practicés recommended pursuant to the “Agriculture
Retention and Development Act,” P. L. 1983, c. 32 (C. 4:1C-11
et al.), and maintenance and repair of irrigation and drainage
ditches existing prior to the effective date of the bill. The bill
contains a penalt'y pronsxon. :




ASSEMBLY No. 2348

STATE OF NEW JERSEY

‘ 'IN-TRODUCED JUNE 28, 1984

By Assemblymen RILEY, MARSELLA, GORMAN, DOYLE, FORTU-

NATO, ZANGARI,  Assemblywoman KALIK, Assemblymen
WATSON, NAPLES, FOY, HERMAN, PANKOK, Assembly-

- woman FORD, Assemblymen ROCCO, SHUSTED, BOCCHINI,
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FLYNN, Assemblywoman WALKER, Assemblyman KLINE,
Assemblywoman COOPER, Assemblymen MUZIANI, CHINNICI

‘MEYER and HAIN ES

AN Acr providing for the management of freshwater wetlands and -
supplementing chapter 27 of Title 40 of the Revised Statntes.

BE 1T ENACTED by the Senate and General Assembly of the State

- of New Jersey:

1. This act shall be known and may be cited as the “Freshwater |
Wetlands Act.” : |

2. The Legislature finds and declares: that New Jersey is the
most densely populated State in the nation; that it is located within
the most important commercial corrldor in the nation which links
the eastern megaports and business cénters ; that the natural beauty

_of the State attracts residents and tourists to its coastal areas, pine-
‘lands and upland regions; and that, to such a complex State as New

Jersey, an. extraordinary effort must ‘be made to find a balance
between human use and conservation of our natural resources. _

_ The Legislature ﬁnds that freshv-a.ter wetlands are an unpo:tant-
natural resource for the following reasons:

a. The preservation of physical values through: (1) ﬂood pro-
tection by retarding the discharge of stormwater runoff from
storms, (2) storm protection by dampening wave energy, (3)
groundwater recharge dxscharge, ( 4) stream flow mamtenance, and
(5) trapping sedunnnrs o :
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‘organizations, and education/research institutions.

-0
et

b. The preservation of chemical values by: (1) maintaining
stream quahty by filtering pollutants and nbsorbmg nutrients, (2)
maintaining ground water quahty by ﬁltermg pollutants and
removmg nutnents that percolate into surface aquifers, and (3)
counterba]ancmg the impact of salt water and movement of brackish
water into our freshwaters; o - v

~¢. The preservation of blologlcnl values through (1 lmbitnt.

.ptjeservatxon for native flora and fauna, (2) food production for
‘man, mammals and-other. speoies,'a'nd (3) timber production;

d. The preservation of social values by: (1) preserving open

-gpace, (2) providing outdoor recreation for hiking, nature study,”

birdwatching, hunting and ﬁshmg, nnd (3) enhancing general

* pesthetics; and "
29 .-

e. The preservation of economic values byA:' (1) timber produc-
tion; (2) providing a quality environment which supports hunting,

“fishing, recreation and tourism generated incomes, (3) maintaining

the habitat of fish which produces food, (4) maintaining the °
habitat of wildlife, including waterfowl, which produces food; fur

‘and feather resources, and (5) providing jobs to the industries

associated with fish, game and wildlife management, conservation

. The Legislature further finds that freshwater wetlands require a
degree of protection consistent with their values in a society having

- competing interests for land use; that in order to protect the public

interest, & balance must be achieved between the conservation of

* wetlands and the use of lands for other human uses. ' !

The Legislaturo therefore declares that it is 1_1ecéssnry to provide

" a method for -deﬁninggfreshwuter wetlands and ‘aregulatory pro-
-‘cedure designed to balance the competing needs for wetlands

preservation, waterfront access, residential and commercial needs

"and. the public and privuté goals for the utilization of these lands.
_The method and regulatory procedure should be designed to main-

tain the overall integrity and continuity of stream corridors and
to protect the wetlauds so that they may continue to function in a
manner to preserve their physical, chemical, biological, social and

"economic values. All ivetlands are not of comparable value, how-

ever, and some wetlands can be utilized for other purposes thhout

“ 'unduly harming our basic envxronmental goals

- 3. As used in this act: - S O
‘2, {“Biotic community” means any assemblage of populntmns—

:living in & prescribed area or physical-habitat:: ‘Ht-is an orgamzed

unit, to the extent that ;t bas characteristies- additional to its in~

~ dividual and population components, and functions as a unit
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through coupled m'etz'xbo]ig__trarisformations.-\‘ A biotic community

not only has a d‘eﬁnite"fuhétiOnal unity with characteristic tfophic
structures and patterns of energy flow, but it also has compositiqﬁal

_unity in that there is a certain probability that certain species will

occur together. However, species are to a large extent replaceable
in time and space, and therefore functionally similar, comnmmhes
may have different species compositions.

b. “Board” means the county planning board or other county
agency exercising its power within a charter county.

¢. “Hydric soils” means hydric soils as listed by the United
States Department of Agriculture, Soil Conservation Servlce, which
are saturated under normnl climatic regimes during the growing
season. ‘

d. “IIydroph) tic vegetanon means plant life adapted to growth
and reproduction under saturated root zone conditions. '

e."‘Lacdstrine environment” means wetlands and' deepwater
_habﬁats with all of the fol',lowi'ng charnc‘terist'ics‘: (1) situated in a
topographic depression or a dammed river channel; (2) lacking
trees, shirubs, persistent emergents, emergent mosses or iichens
with greater than 30% areal coverage; and (3) total area exceeds
20 acres. ' ' ‘ o

£. “Palustrine environment” means all nontidal wetlands domi-

nated by trees, shrubs, persistent emergents, emergent mosses or

lichens, and also wetlands lac_:king such vegetation but with all d_f

‘the following characteristics: (1) total area less than 20 acres; (2.)

active wave-formied or bedrock shoreline features lacking; and (3)

‘water depth in the deepest part of the basin less than 2 meters at

‘low water. -

g. “Riverine environment” means those wetlands and deep-
water habitats contained within a channel and not dominated by
trees, shrubs, persistent emergenis, emergent mosses or lichens.

h. “Regulated activity” means a proposed subdivision, site plan
or planhed_development as defined in the “Municipal Land Use

‘Law,” P. L. 1975, c. 291 (C. 40:55D-1 et seq.), and any dredging or

filling. Regulated activity does not include : the repair or rebuilding
of any lawful preexisting building or structure; the use of agri-

cultural management practices recommended pursuant to P. L
1983 c. 32 (C. 4:1C-11 et al.); or the construction of-auny trans-

‘portntwn or public utility system, provided that such trnnsporta-
tion or utility system does not promote additional dewelopment in

regulated wetlands. : i

i. “Upland vegetatxon” means plant hfe requiring a portxon of

root zone aerated during the growing season.
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4. a. For the purpose of this act, “freshwater wetlands” or "wét- :
lands” means iho;e lands associated with the riverine, lacustrine,

and palustrine environments and shall include those lands with
predominantly hydric soils and supporting predominantly hydro-

-phytic vegetation that is naturally occurring and growing

vigorously, but shall not include lands supportmg upland vegetation.
The identification of these vegetative species shall be carried out
utilizing the following characteristic wetlands species list.

‘Variances within certain vegetative families shall be further

defined with reference to the master list.

When the preceding definition of freshwater wetlands does not
provide a clear delineation of wetlands, hydrologic regime may be
de’terxhiried. Under this approach, lands where the water table is
at or within 0.3 meters of the surface at some time during the -
growing season shall be considered wetlands.

-Since charactenstm wetlands species, hydrophytes, may change
depending upon the locatxon of the wetlands and its _physical,
chemical and blologlcal composmon, such species are hsted by
biotic community; based on their geogrnphlc location. The charac-
teristic hydrophytes listed below are mtended as a general gmde,
and reference to the master list for further analysis of certain

" vegetative species shall be necessary.

- For purposes of this section, “master hst" shall mean the “Master
List of New Jersey Vegetation Species With Their Aﬂimty For -
Wetlands,” which shall be adopted pursuant to rules and regula-
tions by each board to further define variances and inconsistencies

. between vegetative species.

CHARACTERISTIC WETLANDS SPECIES
~ (BY BIOTIC COMMUNITY)
RIVERINE ENVIRONMENT—
1. River/Stream .
Water-thyme Seh e Anacharis canadensis
. (slow quiet water)
Nuttall’s Waterweed . ...A. nuttalh—-Elodea nuttalli
' (slow quiet water)
(shallow 'watet)
" (fresh to brackish)
‘Water Marigold ........ Bidens beckii=Megalodonta beckii
‘ ‘ ’ (slow quiet water)
Fanwort =~ . Cabomba caroliniana
(slow quiet water)
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60
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67
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2
73

74
75

76

T
18

9

61

Water Starwort ..... ..

5

Callitriche stagnalis
~ (slow quiet water)

Vernal Water Starwort ..C. verna

Mountain or Round-

leaved Water Cress . .

Robbins Spikerush . . ..

.Angled Spikerush . .. ..

Eaton’s Quillwort . . ..
Duckweeds ...........

Pepperwort .. .......

Water Milfoils . .. ... .-

(slow quiet water)

:Cardamine rbt_undifoliu'
(slow springs and brooks)

Eleocharis robbinsii
(slow quiet water)
(shallow water)

_E. quadrangulata

(shallow water)
Isoetes eatoni (fresh)

.Lemna spp.

(slow quiet water)
Marsilea quadrifolia

(slow quiet water)
Myriophyllum spp.

(slow quiet water)

Water Nymph Lo . Najas flexilis

-True Watercress . ....

Lotus Lily . ... ... i

Fragrant Waterlily .

‘ Tuberous White ‘
Waterlily ...........

Flbating Heart . .. . .

.Pondwéeds L. .. .......

Riverweed or

‘Threadfoot .. S

* (shallow water)

- (fresh to brackish)

Nasturtium officinale.
(springs and brooks)

Nelumbo lutea

(slow quiet wb,t,ef)
Nuphar spp. . v

(slow quiet water)

(shallow water)
Nymphaea odorata

- (slow quiet water)

N. tuberosa
(slow quiet water)
Nyinphoides cordata
(slow quiet water)
Potamdgeton spp.
(slow quiet water)

Podostemum ceratophyllum

(slow quiet water)
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80  White Water Crowfoot .. Ranunculus spp.

8t : : - (slow quiet water) .
82. o - (fresh to brackish)
83 Tassel Pondweed . ..... Ruppia maritima .
84 S i o (fresh, brackish, saline)
S5 Arrowheads ............Sagittaria spp. '
86 D - (shallow water)
87 . Bur-reeds . T Sparganium spp. -
88 . o (shallow water)
89 Greater Duckweed . . - . .Spirodela polyrhiza
90 - o s (slo'\'v'quiettwater)

- 01 Glaucous Cattail ... .. .. .Typha glauca

92 : S - (shallow water)
93 o - - (fresh to brackish)
% Bladderworts E Utricularia spp.

9% . T (slow quiet ﬁat_er)

- 96 " Water Celery . .. .. ~......Vallisneria americara |
97 ‘ _ - SR (slow quiet water) .
98 Pomted Duckweed ...... Wolffia pa?ulife_ré
92 E '_ - (slow quiet water)

- 100 Hoxjned Pondweed . .'.-.Zanniclleltia palustris .
101 ) ' (challow water)
102 ; ' — “(fresh to brackish)

103 Water Stargrass - Zosterella dubm.—.Heteranthera
104 o . . dubia

105 - » : (slow quiet water)

106 : ' (shallow water)

~ LAUCUSTRINE- ENVIRON MENT—
107 1. Lake/Pond/Reservoir— .
108 Water-thyme ........... Anachsris canadensis

109 Nuttall’s Waterweed ....A. nuttalli=FElodea nuttalli
110 . _ (shallow water)
ur I ~ (fresh to brackish)
© 112 Water Marigold I Bidens beckn—Megalodonta beckn
. 113  Water Shield ....... +..Brasenia schreberi
'. 114  Fanwort ............... .Cabomba caroliniana
115 Larger Water Starwort. .Callitriche heterophylla (fresh)
116 - Water Starwort ........ C. Stagnalis
17 ‘Horowort ........... .. .Ceratophyllum echinatum
118 B (fresh to brackish) -
119 Robbins Spikerush . ... Eleocharis robbinsii

120 . (shallow water)
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Angled Bpiikerush - > . ‘E. quadrangulata
: " (shallow water)
Seven-angled Pipewort .. Eriocaulon septﬁﬁgulare’
R (shallow water)

Eaton’s Quillwort . .. .. .Isoetes eatoni (fresh)
Wnte_r Primrose .... .. Jussiaea repens
Duckweeds . ... ... .. Lemna spp.
Dortmgx’rin’s or Water o :
Lobelia ........... "...Lobelia dortmanna
{ ~ (along water edges)
Pepperwort . ... ... - ... .Marsilea quadrifolia

Water Milfoils ... ... .. .Myriophyllum spp.

(shallow water)
(fresh to bracklsh)
NaJas or Water Nymph . Najas spp.
(shallow water) '
* (fresh to brackish)

Lotus Lily - ... ... Nelumbo spp.
» ‘(also found along estuaries)
Yellow Pond Lily or " Co

Spadderdock o .. .Nuphar spp.
: o (shallow water)
Frag‘rant Waterlily .. ... N ymphaea odorata
Tuberous White

Waterlily ............ -.N. tuberosa
‘Floating Heart ......... Nymphoides spp.
Pondweeds ... .. .. e Potamogeton spp.

- (fresh to brackish)
Cut-leaved Mermaid C
Weed . ..... e Prdserpinaca pectinata
' (shallow water) -
‘White Water Crowfoot . . Ranunculus spp.
(fresh to brackish)
Arrowheads ... .. e .Sagittaria spp.
: (shallow witer). o

‘ Water’ or S‘waying :

Bulrush ............. Scirpus subterminalis -
Nuttall’s or Slender ’
Bur-reed.”............Sparganium americanum

(shallow. wat'er)
Smalt Bnr-reed s2inl S, minimam.
(shallow water)



161 Greater Duckweed ... ... Splrodela polyrlun
162 Glaucous Cattail .. ... .. .Typha glauca
163 R - "' (shallow water) =
. 164 ' I (fresh to brackish)
165 Bladderworts ..... ... .. Utricularia spp.
166 - Water Celery . ... ... .. Vallisneria americana
167 ; Pointed Duckweed . . . ... Wolffia papulifera
168  Water Stargrass ... . ... .Zosterella dnbxa_Heteranthera
169 dubia :
170 ' » - (shallow water)

PALUSTRINE ENVI.RONMENT—
171 1. Shrub/Swamp/Floodplain

»172' (a) Buttonbush—Alder—lelow (‘Torthem N.J.—Ridge and
173 : : _ Valley, Highlands) '
174 Buttonbush . ... ..Cephalanthus occidentalis
175 . Alder ....... ... ... Alnaus spp.
 17'6_ Willow . .... ... .Salix spp.
177 Swamp Azaela ... ... Rhododendron viscosum
- 178 . Viburnum . ... ... Viburnum spp.
179 ' Highbush Blueberry .Vaceinium corymboénm
- 180 . Common Spicebush . . Lindera benzoin
181 ‘Witch-hazel . ... Hamamelis virginiana
182 ‘Cinnamon Fern ... Osmunda cinnamomea
1183 Sensitize Fern . . . .. Onoclea sensibilis
- 184 Marsh Mérigold ... .Caltha palustris
185 Touch-me-not . .. ... Impatiens spp.
186 - . Orchids ......... .. Habenaria spp.
187 Cardinal Flower ... . Lobelia cardinalis
188 May Apple .. ... .. .Podophyllum peltatum
189 Jack-in-the-pulpit .. . Arisaema. triphyllum
190 Spring Beauties . .. .Clayfonia virginica
101 : ‘Skunk Cabbage ... .. Symplocarpus foetidus
192 Sphagnum ....... .. Sphagnmn sp.
193 Sedges ............. Carex spp. ,
194 (b) Leatherleaf—Highbush Blueberry (Southern N. J.—
195 ‘ - Inner and Outer Coastal Plams) v
196  Leatherleaf . ..Chamaedaphne calyculata
197 Highbush B]ueberry Vaccinium eorymhusum
198 ~ 'Sweet Pepperbush . .Clethra alnifolis
199 Fetterbush .. ... .. .. Lyonia lucida
200 Swamp Azales ... Bhododendron viscosom

201 'Rushes f.....:1....Juncus spp.
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202 © Sedges ...l Carex 5pp.

203 Chain Fern . ... .. Woodwardia spp.
204 Cinnamon Fern . . ... Osmunda ¢innamomea
205 o Sphagnum ......... Sphagnum sp

206 2. Swamp Forest/Floodplain
207 (a) Red Maple—Yellow Birch (Northern N. J.—Ridge and

208 ' : . Valley, nghlands)
209 ' Red Maple ... ......Acer rubrum o
210 - Yellow Birch .. .' ... .Betula alleghamensxs
211  BlackAsh....\... . Fraxinus nigra
212 © White Ash ......... F. americana
213 v American Basswood . Tilia americana
214 Tulip Tree ......... Liriodendron tulipifera
215 .  ‘Sourgum ......... ..Nyssa sylvatica -
216 Buttonbush .. ...... .Cephalanthus occidentalis
217 ~Common Alder ... .. Alnus serrulata
2185 . Willow ... .......Salix spp.
219 Swamp Azalea . . . Rhododendron viscos_ﬁm
220 . Viburpum .......... Viburnum spp.
221 ' Highbush Blueberry Vaccinium corymbosum
222 ~ Common Splcebush .Lindera benzoin
223 - Cinnamon Fern . .. _.Osmunda cmnamomea ‘
224  Sensitive Fern - . .Onoclea sensnbxhs
225 ‘ Marsh Marigold : ... Caltha palustris-
- 226 ' Touch-me-not ...... Impatiens spp.
227 ‘Orchids . ... ... ... .Habernaria spp.
228 Cardinal Flower ... Lobelia cardinalis
229 May Apple . ... ... Podophyllum peltatum
230 ~ Jack-in-the-pulpit . Arisaema triphyllum
231 ~ Spring Beauties .. ..Claytonia virginica
232 ~ Skunk Cabbage . . ... Symplocarpus foetidus
233 ‘Sphagnum . ..... ...Sphagnum sp.
. 234 Sedges ...... SR Carex spp.
235  (b) Red Maple (Central N. J.—Piedmont)
236 Red Maple ....... .- Acer rubrum
237  Silver Maple ... ... A. saccharinum
238 American Elm ... .. Ulmus americana
239 Slippery Elm .. .. .. U. rubra
240 Pin Oak . .. ..... . .Quercus palustris
. 241 | Swamp thte Oak .Q. bicolor
242 Sonrgum. ﬁ - .‘.' .Nyssa aylvatxca

243 Black Ash .+ i . :Fraxinus nigra-
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W}ute Ash .
Shadbush -

10

......... :F. americana
R Amelanchier sp

Common prcebush :Lindera benzoin

Cinnamon Fern .. . Osmunda cinnamomea

Sensitive Fern . ..

" Marsh Mari

(c)

Onoclea sensibilis
gold ... Caltha palustris

~ Touch-me-not .. . Impatiens spp.

 Orchids .. .......... .labenaria spp. -
Cardinal Flower . .Lobel_ia cardinalis
May Apple . ... .. .. = .Podbphyllum peltatum

 Jack-in-the-pulpit .. Arisaema triphyllum

- Spring Beauties .. Claytonia vi’rginica.
Skunk Cabbnge ..... Symplocarpus foetidus

- Sphagnum - ... . .  Sphagnum sp. ‘
Sedges ... . .. . Carex spp. ,
Even-aged Sweetgum (Southern N. J.—Iuner Costal

, Plain)

Sweetgum ... .....Liquidambar styracxﬁua
Red Maple . . ..... .. Acer rubrum '
Willow Oak . ... .. ..Quercus phellos
Pin Oak ... ... ... .. Q. palustris
Swamp White Oak . .Q. bicolor
Tulip Tree ..... ... .Lir’iodendron tulipifera
White Ash ..~ ... . Fraxinus americana
BlackAsh ... ... .... F nigra A
American Elm .. .. Ulmus americana
Arrowwood ........ Viburnum dentatum

‘.Cor'nmon Spicebush .Lindera benzoin

Highbush Blueberry Vaccinium corymbosum

Sweet Pepperbush .Clethra alnifolia
- Swamp Azalea | ... ..Rhododendron viscosum
* Cinnamon Fern . . .. .Osmunda cinnamomea.
Chain Fern-........ Woodwardia spp.
Rushes ............ Juncus sp
Sedges ...... e Carex spp.
Sphagnum ......... Sphagnum sp.

(d)

; Red_M.aple‘ o .

Red. Maple—Sourgum—Sweetbay (Southern N. J— -

N Other Coastal Plam)
. .Acer mbrmn

Sourgum ... ;.; - .-.Nyssa sylvatica. .. -
‘Sweetbgy ity g Magnolia Vlrgmzq.paf,

Gray Birch. . :.:..._.: o

:—..-Betula populifolia




286

- 286a
287
288
239
290
291
292
203
294
. 295
296
207
208
299
300
301
302
303
304
1305
306
307
308
309
310
311
312
313
314
315

316

317,
318
319
520

321
322

323
324

325

326
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Atlantic White
Cedar. . . .. Lo Chamaecyparis thyoides
Sweetgum .. ... ....Liquidambar styraciflua
~ Tulip Tree ......... Liriodendron tulipifera
" White Ash ... .. ... Fraxinus americana
Black Ash ......... -F.nigra

(e)

Swamp Azalea .... Rhododendron viscosum
Fetterbush ... ..... Lyonia lucida
Leatherleaf ... .. .. Chamaedaphne calyculata
Cinnamon Fern . ... Osmunda cinnamomea
Chain Fern ...... .. Woodwardia spp.
Rushes ... .. L Juncus spp.
Sedges . ............ Carex spp.
Sphagnum .. ... ... Sphagnum sp. '
Pitch Pine Lowland (Southern N. J.—Pine Barrens). ‘
.- Pitch Pine . ... . ... Pinus rigida
Red Maple ... . Acer rubrum
‘ Sour‘giim _____ e Nyssu sylvatica
~GrayBirch ... ... " Betula popuhfoha
Leatherleaf .. ..... Chamaedaphne ca]yculata
Dangleberry ... ... Gaylussacia frondosa
Milkworts . .. ....... Polygala spp. .
Swamp Pink = . .. Helonias bullata
Starﬂo'wer-, el .Trientalis borealis -
Rushes ............ .. Juncus spp.
Sedges ............ Carex spp.

(f)

Sweet Pepperbnsh .Clethra almfoha

Highbush Blueberry Vaccinium corymbosum

Yellow-eyed Grass . . Xyris sp. _
Tawny Cotton Grass Eriophorum v1rg1mcum ;

Sphagnum ........ Sphagnum sp.

Atlantic White Cedar Swamp

Atlantic thte » :
Cedar ..... P Chamaecyparis thyoides

Red Maple .. ..... .- Acer rubrum

Sweet Bay ... ...... Magnolia virginiana

Sourgum ..........Nyssa sylvatica

Swamp Azalea ... .. Rhododendron viscosum

~ Highbush Blueberry. Vaccinium corymbosum )
Marsh Fern ........ Thelypteris palustris
Chain Fern .... .. Woodwardia spp.

Curly-grass Fern .. .Schizaea pusilla



821
328

329
-330

331
332
333
334

335

336
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_ Swamp Pink ... .. Helonias bullata
- Thread-leaved ' '
- . "Sundew .......... Drosera filiformis -

Round-leaved

Sundew . ......... D. rotundifolia
Intermediate _ B
Sux‘:dew' .......... D. intermedia
Pitcher Plant . . ... .Sarracenia purpurea o
. Sedges ....... ~.....Carex spp.
* Sphagnum . ........Sphagnum sp.

337 3. Fresh March

338
339
340

841

342
343

344

345
346

347
348

349
350
351
352
353
354
355
356
357

358

359

. 360

361
362
363
364

365
366

367
368

(a) iCommon Reed

Common Reed . .. .. ".Phragmites communis
‘Buttonbush ........ Cephalanthus occidentalis
Rosemallow ........ Hibiscus spp.

Swamp Milkweed .. .Asclepias incarnata

" Spotted Touch-me-

not ....... P Impatiens cﬁpensis
* Climbing Hempweed . Mikania scandens '_
~ Sensitive Fern ... ..Onoclea sensibilis
Arrowarum ....... " Peltandra virginica
“Clearweed ......... Pilea pumila
Halberdleaf - o v
. Tearthumb .. ... Polygonum arifolium
Arrowleaf : ' f
Tearthumb ... .. .. P. sagittatum

~(b)

Dotted Smartweed . .Persicaria punctatum

Narrowleaf Cattail . -Typha-angustifolia—- .- - '

Cattail , .
Narrowleaf Cattail .. Typha angustifolia
Southern Cattail ... T. domingensis
Common Cattg.ii ....T.latifolia
Marshelder ........ Iva frutescens
Swamp Rose ....... Rosa palustris
Rosemallow ... ..... Hibiscus spp.

Seashore Mallow .. Kosteletzkya virginica
Waterhemp ....... Amaranthus cannabinus

- Water Plantain . ... Alisma subcordatum
~ Swamp Milkweed . ..Asclepias incarnata

Smooth , -
Burmarigold . ....Bidens laevis

Waterhemlock .. .. .Cicuta maculata



369

- 870
371
372

373

374

375

376

377
378

379
- 380
381
382
383
384
385
386
387
388

- 389
390

391
392
393
394
395
396
397
398
399

401
402
403

405 -

406
407
- 408
409
410

(e)
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Hedge Bindweed . . . . Convolvulus sepium

Marsh Fern ... ... Thelypteris palustris
Joe-pye Weed . .....Eupatorium dubium
Spotted Touch-me- ' -
not .............. Iinpatiens capensis
- Climbing llempweed . Mikania scandens
Spatterdock .. ...... Nuphar advena
Sensitive Fern .. ... Onoclea sensibilis
Arrowarum . . ... ... Peltandra virginiéa
Clearweed ........ .Pii‘ea pumila ,
- Dotted Smartweed . .Persicaria punctatum
‘Halberdleaf ‘
Tearthumb ... .. . Polygonum arifolium
. Arrowleaf . .
Tearthumb ......P. sagittatum.
Pickerelweed . ......Pontederia cordata
Duckpotato S
(Arrowhead) .....Sagittaria spp.
Burreeds .........: Sparganium spp.
Sweetflag ....... ... Acorcus calamus
Sedges .......... . .Carex spp.
.~ Rushes ............ Juncus spp.
Softstem Bulrush .. Scirpus vnlidgs
Wildrice ........ .. .Zizania aquatica .
Wildrice (Southern N. J.—Inner and Outer Costal
Plains) ' ‘ -
- Wildrice - ....0..... Zizania aquatica ~
Waterhemp ........ Amaranthus eannabinus
‘Water Plantain . . . .. Alisma subcordatum
Smooth o s :
 Burmarigold . ... Bidens laevis
Spooted Touch-me- -
pot ...... PR _.Impatiens capensis
Spatterdock ........ Nuphar advena
Arrowarum . ....... Peltandra virginica

Dotted Smartweed .. Persicaria punctatum

‘Arrowleaf

Tearthumb . .. ... Polygonum sagittatum
Pickerelweed .. ... .. Pontederia cordata
Duckpotato ........

(Arrowhead) ....Sagittaria spp. -
Branching Burreed. . Sparganium androcladum
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411 ~ Softstem _Bulrush . .Scirpus validus
412, 4 Bog ' | =
- 413 " (a) Bogs (Northern N. J.—Ridge and Valley, nghlands)
- 414 - Red Maple ... .. ....Acer rubrum
415 '~ Sourgum .......... Nyssa sylvatica
416 - Black Spruce ... . ... Picea mariana
417 .~ Tamarack ......... Larix laricini
418 ~ Eastern IIemlock . ..Tsuga canadensis
419 Yellow Birch-.....- .Betula alleghamensxs
420 ~ Atlantic White :
421 " Cedar ........... Chamaecyparis thyoides
422° Black Alder ....... Alnus glutinosa
423 Leatherleaf ........Chamaedaphne calyculata
424 ~ Swamp Azalea .....Rhododendron viscosum
425 Rosebay '
© 426 . * Rhododendron . . . .R. maximum.
4271 Staggerbush ....... Lyonia mariana
498 Fetterbush ...... ... L. lucida.
429 Inkberry .. ........Ilex glabra
430  Sweet Pepperbush . . Clethra alnifolia
431 ~ Large Cranberry . Vaccinium macrocarpum
432 " Small Cranberry ... .V. oxycoccus
433 Highbush Blueberry V. corymbosum
43¢ - Bog Rosemary ..... Andromeda glatucophylla
435 " Labrador Tea . ... .. . .Ledum groenlandlcum
436 ' Swamp Loosestrife . Decodon verticillatus
437 Sedges ...... AP Carex Spp.
438 Marsh Fern- .. ... .. Thelypteris palustns
439 ~ Cinnamon Fern . .. .Osmunda cinnamomea .
440 . Chain Fern ........ ‘Woodwardia spp.
441 - . Pitcher Plant ..... Sarracenia purpurea
442 Sundews ........... Drosera spp.
443 . Sphagnum ......... Sphagnum sp.
444 (b) Bogs (Southern N. J —Pmelands, Inner and Outex-
445 : Coastal Plains)
46 Atlantic Whi'te ,
441 = = Cedar ........... ‘Chamaecyparis thyoxdes
48 7 Red Maple ... ... .. .Acer rubrum
449 |  Sourgum .. ........ Nyssa sylvatica
450  Sweetbay .......... Magnolia virginiana
451 - Leatherleaf . ... ... Chamaedaphne calyculata

452 Swamp Azalea .....Rhododendron viscosum




461

. 463
465
466
467
468
469
470
471
472
473
474
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‘Sweet Pepperbush . .Clethra alnifolia -

“Wax Myrtles . o M)"ri'ca spp-

Large Cranberry ...Vaccinium macrocarpum
~-Small Cranberry .. V. oxycoccus

Highbush Blueberry.V. corymbosum -

Swamp Loosestrife . . Decodon verticillatﬁé V

~Sedges ... .. .....,..Carexspp.
Marsh Fern . ... ... Thelypteris palustris '
Cinnamon Fern ....Osmunda cinnamomea
Chain Fern ....... Woodwardia spp.
Curly Grass Fern . . . Schizaea pusilla
Sundews ... ... o Drosera spp.
Pitcher Plant ... ... Sarracenia purpurea
Bog Asphodel ... ... Narthecium americanum

Yellow-eyed Grasses . Xyris spp.
Carolina Club Moss. . Lycopodium carolinianum

"Golden Crest .. ... Lophiola americana
Pipeworts ... ......Eriocaulon spp. '
Milkworts . .. ... .. Polygala spp. =
Pogonias .......... Pog'onia Spp.
Lobelias . .......... Lobelia spp.
Sphagm,lmv R Sphagnum sp.

. 475 5. Sandbar/Beach/Mudflat

76
477
478
479
479a
480

481

482
483 -

484

485

486
| 487

488
489

490 |

Sensitive-J oint Vetch - . .Aeschynometie virginica
. ~ (fresh to brackish)
Teal or Smooth ’ -
Creeping Lovegrass . . Eragrostis hypnoides
‘ (also found on river banks and
pond bottoms) | '
Muenscher’s Najas or

Water Nymph ... ... Najas mﬁenschéri ;
o (fresh, also found on river edges)
Sedges .............. . .Carex spp., Scirpus spp: ‘
Arrowarﬁm P Peltandra virginica -

Pickerelweed . . ...... . ..Pontederia cordata
Arrowheads . ... ........Sagittaria spp. ’
Yellow-eyed Grasses ....Xyris spp.
Pipeworts ............. Eriocaulon spp.

Spikerushes .. ........ .Eleocharis spp.
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491 b Freslmater wetlands shall not mclude _areas dramed prlor to _
- 492 the effective date of this act; wetlands artificially created due to
493 manmade or natural obstructions; or wetlands which were created
494 by the action of any person other than the owner of record of that -
495 wetlands on or after the effective date of this act during the period
496 of that ownership and_withbnt the record owner’s knowledge or
© 497 consent. Freshwater wetlands shall also not include: (a) lands
498 within the uppermost 20 acres of an intermittent stream corridor; -
499 or (b) wetlands within an isolated depression or discontinuous area
500 of less than 10 acres; unless it can be démo’nstrated that the wet-
" 501 lands in both subsections a. and b. above are unique and 1rreplace~v
S502 able to the people of the State of New Jersey. ' o
503 c. Wetlands shall not include any lands regulated pursuant to the
504 “Hackensack Meadowlands Reclamation and Development Act,”
505 P. L. 1968, c. 404 (C. 13:17-1 et seq.), “The Wetlands Act of 1970,”
506 P. L. 1970, c. 272 (C. 13:9A-1 et seq.), the “Pinelands Protection
507 Act,” P. L. 1979, c. 111 (C. 13:18A-1 et seq.), or the United States
508 Army Corps of Engineers’ permit jurisdiction, authorized pursuant
-509 to the provisions of the “Clean Water Act,” Pub. L. 95-217 (33
510 U S. C. §1344 et al.).
511 d. All wetlands shall be protected by an area of la'ld referred to
512 as the “buffer zone.” “Wetlands buffers shall be variable and fune-
513 tional depending upon the potential for adverse environmental ‘
514 impacts associated with landuse, natnral conditions, and dependmg
515 upon the environmental sensitivity of the wetlands.
516 VThe buffer zone shall be treated in a similar manner as wetlands,
517 meaning that no activities shall be permitted in the buffer zones
518 unless it comphes with this act.. The followmg -distances. shall be ..
' 019 utilized, whichever is more restrictive: , T .
Buffer Zone Width

: - (from activity)
_ Landuse . Wetlands Unique Wetlands
520 Residential dwelling with on-site - . ' S
521 ‘septic disposal system ... ... .. . 100’ ' 200"
522 Residential dwelling with off-site ‘ |
523 disposal of septic waste .. ... ... 500 . 1007
524 Commercial and office development .. -~ 100’ - - 2007
525 Industrial, light ............ 100 200’
526 Industrial, heavy .. .. ... ST %0 . 500
527 Roadway, local® ... ....7. ... ... .. 5 100
528 Roadway, county or state® e - 1007 - : 200

529. - ° Except where roadways are exempf.'from" regulation as pro-
- 530  vided herein. .




- 531

532
533
534
535
536
537
538
539
540
541
542
543

1

. Natural Slope Considerations .. .. Buffer Zone Width
‘ 0-4% o o -V
45-6% D £ 4
65-8% o 1000
greater than8% 150
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e. Unique wetlands shall be determined based upon. special
features, or an assemblage of special features, that cause the wet-
lands to be unique in comparison with surrounding wetlands, and
irreplaceable to the people of the State of New Jersey.. Such
features include geologié, soils, hydrologic, flora or fauna con-
siderations, sufficient enough to warrant the wetlands area to be
designated as a National Natural Landmark in accoidance with. 'the

Natural Landmarks Program administered by the United States

Department of the Interior, National Park Service. .

5. a. An applicant for a wetlands permit shall utilize the county
soil surveys and field investigations with on-site soil profiles to
determine hydric soils. The applicant shall utilize field investiga-

tions to identify those areas which support hydrophytic vegetation
and exclude upland vegetation. When a determination of hydro- 1
logic.regirne is necessary, the applicant shall utilize five foot piezo-
meter readings, from November to May, corrected for unusual'

precipitation events.

b. If a wetlands area receives Natural Landmark status, it shall
be “umque” and preserved as provlded- herein. If the wetlands are
not a Natural Landmark, and a documented claim is'prep_ared b}

the board or submitted to the board for consideration, the land =

containing the subject wetlands area, and appropriate buffer zone,
shail bé offered for sale to the State of New J ersey and land-trust
environmental conservation organizations for acquisition at'fair
market value. Failure by these eutities to exercise. this right of
first purchase, within six months of the offering date, negates the
claim of uniqueness. The apphcant may then apply for a fresh-

. water wetlands permit as provided in this act.

1
2
3
4
1

g
3
4
s

6 No person may undettake any regulated actxwty on any
property containing f rgshwater wetlands without obtaining a fresh-
water wetlands permit from the county planning board -as provided

in this act.

7. An applicant for a freshwater wetlands permit shall subrmt

to the board: (1) three sets of project plans with the wetlands

" delineated on the site as provided herein; (2) a soils map, 'utiﬁiing
“the applicable Soil Conservation Service County Soil Survey
delineating the extent of wetlands on-site; (3) a written explana-

-
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* tion a8 to liow the squgct wetlands were de]ineated;.snd (4) if the

delineated wetlands are to be disturbed or utilized, a written and-:

illustrative justification as to why this disturbance should be
authorized and aidescription of the proposed mitigation p,roccdures
to be utilized. A copy of this application shall be submitted to the -
mumc:pahty wherein the regulated wetlands are located.
~ 8. a. The board shall review the apphcatlon and delineation of

“wetlands within 15 workmg days of its receipt and declare the

npphcntxon ‘and the delineation of wetlands complete or not

~complete. If the application is complete, and there are no regulated

activities proposed in the delineated wetlands, the board shall issue
a freshwater wetlands permit within the same 13 wo'rl\ing days.
b. If the application is declared iincomplete, the board may

: reqmre the applicant to submit a revised apphcatxon utilizing the

definition and criteria to delineate wetlands anthorized herein.
Only one such teﬁuest shall be made bj the board. '

~ 9. Once a;i application is deemed complete, the board may:
approve, approve with conditions, or deny, giving its reasons for
denial in writing, within 30 days of recelvmg a completed applica-
tion. The board and the appllcant may extend, by mutual agree-
ment in writing, this period for an additional 30 days. Any applica- .
tion, not acted upon within the time period contained in this sectibn,
shall be deemed approved. :

10. In deciding to approve or deny an application for a permit,
the board shall utilize the procedures and legislative findings and
declarations inciuded in this act to reach a decision which takes
into account the public’s right to reguléte land use and the private
landowner’s right to utilize his land. The beard shall solicit and
give due cousideration to the advice of the environmental com-
mission and planning board of the municipality wherein the
regulated wetlands are located. "

" The board may approve a permit, if denial of the permxt would

- create exceptional and undue hardship upon the applicant, or if

there . is an unreasonably disprbportioha’te relationship between

. protection of these resources and the added cost of avoiding such

damage. _ - _ v ,
11. The board may authorize the use of a portion of the wetlands

: »p:ovxded that one of the following conditions are met:

- a. Appropriate environmental or engineering xmtlgatxon tech-

- hiques are employed to alleviate any potential adverse environ-
»mental impact on the wetlands relatxve to water quahty, water
_storage, groundwater recharge, erosion and sedunentatxon. and

habitat protection. These ‘techniques. may include, but are not
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liinited to, the fqllowing: (1) installing a sfstem of water deten-
tion and filtration of surface runoff so as to avoid adverse impacts
on wetlands water quality; (2) utilizing riprap, filter fabric, grease

_ traps, etc. to minimize soil erosion, sedimentation and water quality

impacts on wetlands; (3) creating vegetative or earthen huffers
between development and the wetlands to protect wetlands habitats;
or (4) enhancing undxsturbed wetlands by increasing its produc-

tivity and specie diversity.

b. Comparable environmental replnccment vulue is provtdpd b\
one of the following methods: .
(1) New wetlands are created elsewhere on- sxte, or off-site,

9 within the same drainage basin, in order to replace any wetlands ~

converted to non-wetlands, on a one for one hasis; or

(2) Compensation is provuied as deseribed helow.

12. Compensation for utilization of freshwater wetlands for a
regulated activity shall be paid by the applicant to an environ-
mental organization or to a government for wetlands aéquisition,

the enhancement of wetlands values or wetlands educational pro-

grams. Compensation may be made in cash payments or in dona-

tions of ownershxp rights to comparable wetlands. Compensatlon
shall be the cost necessary to ‘restore upland acreage to wetlands
in an amount equal to the wetlands acreage to be disturbed accord-
ing to the permit. , o

Any land trausferred pursuant to this section shall be deed
restricted to an environmental use, and shall provide for transfer

- to a public agency for an environmental use if such organization

or government chooses to transfer the land or if it ceases to exist.’
This provision will allow an immediate tax exemption for non profit .
loss of land value. o

'13. An applicant or other aggrieved party to a decision of the
board shall have 45 days from the date of -the decision to file an

bappeal in the Law Division of the Superior Court of New J ersey.

'14. The board shall adopt a fee schedule and collect fees for costs
incurred in administering this act. The fees shall be no more than
$100.00 per permit plus up to $25.00 for the first 1,000 linear feet of
wetlands boundary-line evaluated, and $25. 00 for each 2,500 lj_near‘

‘feet thereafter, plus $100.00 per 10,000 square feet of wetlands

proposed for disturbance.. v

-15. a. To provide guidance to land owners, the board shall de-
lineate all freshwater wetlands within the county, at a scale of one
inch equals 600 feet. Such dehneat.xons, shall be i in accordance with

. the definitions as set forth in sections 5 and 6 of this act, and shall

utilize field investigations to spot-check such delineations.
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*b. Within two years of the effective date of this act, the board

-shall, with the advice of the governing bodies of the municipalities
“within the county boundaries and after public hearing thereon, |

identify and adopt a map of the freshwater -wetlands within its
jurisdiction. Thls map shall be incorporated in the county master

bplan adopted pursunnt to R. S. 40:27-2.

" ¢. 'When adopted by the county governing. body, the map pre-
pared pursuant to ’th_iAs section, shall be binding upon the county

governing body, county agencies, municipal governing bodies, and
_upon applicants seeking a freshwater wetlands permit as provided

for herein. As any time, however, an applicant shall be permitted
the opportunity to demonstrate, in accordance with sections 5 and 6
of this act, that the wetlands delineated according to the adopted
map are not accurately represented thereon. In cases where wet-
lands are accurately depicted by an applicant, in conflict w\ith the
adopted map, the board shall process the application for a fresh-

water wetlands pernmit in accordance with this act, and recornmend

to the governing body that the adopted map be amended to reflect
the new wetlands delineation. - ' N
- d. Until the map is adopted pursuant to this section, the board
shall review applications for a-freshwater wetlands permit in
accordance with the definition and procedures contained in sections
5 and 6 of this act. The applicant will be required to delineate the
extent of freshwater wetlands in accordance with these definitions .
and'p'roc,edures‘ for the first two years following the effective date

of this act.

16. To the extent necessary to remOVé any inconsistencies, the -
provmmns of this act shall supersede any inconsistent provxsmns
of the following acts: “Flood Hazard Area Control Act,” P. L. 1962,
e. 19 (C. 58:16A-50 et seq.), the “Coastal Area Facxhty Review -
Act,” P. L. 1973, c. 185 (C. 13:19-1 et seq.), the “Water Pollution

- Control Act,” P. L. 1977, c. 74 (C. 58:10A-~1 et seq.) and the “Water :
Quality Plannmg Act,” P. L. 1977, ¢. 75 (C. 58:11A-1 et geq.).

17. A person who violates this act is subject to a penalty of not
less than $25 00 nor more than $1,000.00, to be collected in a civil
action by a summary proceedmg under “the penalty enforcement

law” (N J. S.2A:58-1 et 8eq.), or in any case before a court of

competent Jurlsdxcnon wherein injunctive relief had been requested. »

" If the vxolatlon isofa contmmng nature, each day during which it
' contmues constitutes an additional, separate and distinct offense.

'i8. Every county planmng board shall report to the Leglslature

"Iany recommendatxons concernmg the ¢ expenenees ‘and - operatwns v
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of the act, mcludmg recommendations for appropriate stntutory
changes by January 1, 1988. :

19. A.!l procedures and regulations necessary to admmlster this
act are contained herein. _

20. There is appropriated from the General Fund to the Depait-

‘ment of Treasury, $525,000.00 for distribution to the county

planning boards to defray the cost of delineation of freshwater .

‘wetlands pursuant te section 16 of this act. The $525,000.00 shall be

distributed equally to every county having freshwater wetlands as
defined in this act. The Department’ of Treasury shall, after con-
sultation with the county planning boards, estimate the remaining
acreage of wetlands to be delineated and the cost of the delincation
to complete the freshwater wetlands mapping as described in this
act, and report to the Governor and the Legislature within 180 days

~ of the effective date of this act.

21. This act shall take effect immédintely.

. ‘ STATEMENT .
This act provides for a uniform and balanced freshwater wetlands
permit program for the State of New Jersey. The primary objec-

tive of this act is to maintain the overall integrity and continuity -
‘of stream co_rfidors, and proteét freshwater wetlands so that they

may continue to perform the important physical, chemical, bio-
logical, social and economic functions associated with said area.ﬁ.
All freshwater wetlands are not of comparable value, however, and
some wetlands can be utilized for other purposes wit_hohtnnduly
harming our basic environmental goals. In this'reg’nrd the act
takes into account the fact that wetlands, by nature, represent a
constantly changing environment. »

The act sets forth a definition of freshwater wetlands that will
reg’ulafe lands transitional be'tween terrestrial and aquatic systems
where the water table is usually at or near the surface, or where the
land is covered by water. A variable wetlands buffer is required,
whiéh takes into account differing natural and landuse related
impacts on wetlands. County planning boards will have the power
to review and issue freshwater wetlands permits, according to the
bill’s deﬁnifion, standards and procedures, for all freshwater wet-
lands in New Jersey, except for lands regulated pursuant to the
“Hackensack Meadowlands Reclamation and Development Act,”
P. L 1968, ¢. 404 (C. 13:17-1 et seq.), “The Wetlands Act of 1970,”
P. L.1970, c. 272 (C. 13:9A-1 et seq.), and the “Pinelands Protection
Act,” P. L. 1979, e. 111 (C. 13:18A-1 et seq.).
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. The act provides for an appropriation of $525,000.00 to the
county planning boards to begin the process of mapping freshwater

wetlands. It is anticipated that an appropriation of .a similar
~ amount will he made in the annual budget bill for the year follow-
ing the first anniversary of this bill, to complete the'mappihq .
process. Until such time as the maps are adopted, the board will
" review applications fora freshwater wetlands permit in accordance
_ with the definition and procedures contained herein.

Furthermore, 8o as to avoid a duplication of regulntory au-

thority, the bill exempts from regulation the United States Army
Cbi‘ps of Engineers’ permit jurisdiction under section 404 of the
“Clean Water Act,” Pub. L. 95-217 (33 U. 8. C. §1344 et al.).
Together, this bill and the “Clean Water Act” achieve the goal of
preserving the long-term integrity of freshwater wetlands for the
State of New Jersey. '




ASSEMBLYMAN RUBERT P. HOLLENBECK (Chairman): Ladies ana
- gentlemen, ‘1 just want to let you know there is no public address
system today. I believe the microphones you see are the transcript
recording microphones. So, will those who are testifying please raise
your voices sllgntly so that the people in “the back of the room can -
- hear you? _
, _This is the Assembly Agrlculture and Environment Comnlttee.
I would hke to introduce myself I am Assemblyman Robert Hollenbeck.
My Vice Chalrman is Assemblyman Stephen Adubato, whois on my left. On
my far left is Assembyman Thomas Pankok and Assemblyman William
Haines. Our Committee Aide is Mark Smith. I also saw, from staff,
: Karen Jezierny. |

- This publlc hearing concerns the regulatlon of freshwater :
wetlands. As you know, wh_at regulation there is of wetlands is carried
out under the authority of Section 404 of the Clean Water Act by the
U.S. Army Corps of Engineers. This Committee will be considering two
bills, Assemoly Bill No. 672 and Assembly Bill No 2348, both of which
would regulate freshwater wetlands in different ways. o |
| One bill appears to incorporate the belief that the "404"
regulatory process is sufficient to protect most wetlands. Presumably, -
activities in wetlands which would not be subject to "404" regulatlon ‘
‘would be picked up under this blll. : . .
| The other pill presumes that tne "404" prooess is not
adeqguate and would, conseduently, regulate al'llactivities in freshwater
wetlands. | | '
| .~ There is no doubt that the freshwater wetlands in this State
 are a valuable natural resource that must be protected fram unthmkmg
and unregulated developnent. It is the object and the extent of that
protectlon that is in question. | '

- If this Committee is to adequately address the issue, it w1ll
need to develop an understanding not on_ly of what the proposed
legislation seeks to accomplish, but of the current regulatory scene. .

That is wny we have invited the participation of the Federal
agencies, the U.S. Environmental Protection Agency, tne Army Corps of
'BEngineers; and the US Fish and Wildlife Service, which are the
responsible agencies for that regulatory scene. I' | '



I have also requested that our own Department of
~Env1romnental Protection provide this Committee with ‘the benefit of its

, experience.

We will also hear from those members of the public familiar
' w1th the resource, - the proposed legislation, and the present. regulatory' '
process.

- I would like to thank all those who have been able to find

the t:me to help ‘this Ccmnittee m its’ deliberations and for
. part1c1pat1ng in this public forum, - :
' We have a list of 1nv1ted speakers, so this is not truly a
* public hearing, where the public itself can generally participate. All
our witnesses are invited speakers, people who we ‘feel have expertise
‘in this particular area, and who can be very informative to the members
of the Cammittee. ' ’

_ Our f1rst speaker will be Assemblywcman Maureen Ogden, the
sponsor ‘of one of the pieces of legislation. Assemblywman, would you
come up to this chair, please" ' v o
ASSEMBLYWOMAN MAUREEN OGDEN: Mr. Chairman, members of the Committee,

-1 thank you and the Committee for the opportunity to speak again in

connection with A-672. Thank you for - holdmg this special nearing :
today. S _ _
‘We have prepared, Senator Lynch and myself— Senator Lynch
- is the sponsor of 5-602 in the Senate, which is identical to A-672.
'Senat:or Lynch planned to be here to speak, and we have written jomt
testimony. Unfortunately, he has a virus that is going around He is -
| sick in bed, and he couldn't come. But, he did want everyone to Know
that he is in camplete accord with what we are presenting today in the
testimony. ' ’ . - : .
- We begin this - testimony wupon the premise that - the
| responsibility for the protection of these wetlands lies not with the
_environmentalists, not with the builders, and not with any other
'special interest group. Rather, the responsibility rests solely with
‘the Legislature. lt is our purpose to speak‘ frankly regarding our bill
~and, while ac}mowledging “there. arei differing points of view, to urge
‘your favorable consideration of our legislation as the best response to
the respon51b111ty we nave as legislators. ‘




-In New Jersey we have. __approxJ'Jriately~ 600,000 acres  of
freshwater wetlands. About two-thirds of these wetlands are already
protected from indiscriminate development by other legislation,
including the Pinelands Protection Act, the Hackensack ’Meadow‘lahds
Reclamation and Development Act, by delineated floodways, and by public
or private conservation lands.. The bill of our sponsorsnlp addresses
the remaining 200,000 acres, or approxnnately 4% of our State's land
' mass. Nearly half of these 200,000 acres exists in only three of our
couhtles-. Morris, Burlington, and Sussex. . But, portlons of the
200,000 acres exist in most of our counties. We believe our bill
competently fills the void in the statutory law regarding wetlands-
| preservation and development. _ |

- ThlS bill has evolved over a period of .18 months, and
includes the input of a wide range of experts from the environmental
field, as well as the input 'r_esulting from talks and neg'ot'iatio'ns with
the builders and others. Before its introduction last year, we worked
closely ‘with our own 'Depértment of Environmental Protec't;iOn,v and
countless meetings, discussidns, negotiations, ana deliberati‘ve’ thought
followed. ' ‘

. Soon after the bill was introduced, the builders expressed
their 'qbncern, and during the past spring_We _held three seésions with~
representatives of the puilders’ group. These disc”ussions resultea in
four majoif changes in our legislationb —- testimony, we believe, to our
desire to offer responsiole legislation that accommodates, to the

degree possible, the legitimate concerns of the people most affectea

when the bill becomes law. |

" The four major changes were aisv follows: ,

- 1. We amended the bill to change '_the level of administration -
of its provisions fram local to county plarining boards. We agree_d With
the- builders that the change would provide for greater uniforuﬁ.ty, the
availability of greater expertise, and more uniform predictability. At
the same tune, we provmed p031t1ve input fram local planning boards
and other authorities.

12, We 1ncluded a provision to appropriate $525,000 for
mapping, or $25,000 for each county, to offset the cost of pulling



'together‘ soil Conservation Service and Fish and Wildlife Commission
maps, along with local available topographic definitions to assure the
' _most canpetent delmeatlon of our wetlands. Funds require‘d for the
administration of a wetlands appllcatlon should be avallable fram fees

‘- collected from appllcants.

3. We drafted specific language to prov1de set distances as
required buffers for ‘Gevelopment - in wetland areas. L

4.  We mcorporated less strmgent criteria regardmg
' requ1rements for roads and ut111t1es and other linear develognents. ‘

" After making these d"nanges, the remammg unresolved issue
w1th the builders' group was in the area of definition. ~ We expected to
. receive a proposed agefinition fram the builders, but only receiveq what
was acknowledged to be a partial submittal before the so-called
builders' bill was filed. o |

'Frankly, after A-2348 was published, we sent copies to
_experts across this State, and beyond, and these experts unanimously
crit_icized the builders' definition. You will hear testimony today
fram one or more of those experts. 1 '
» ' It is uuportant to note that we" acknowledge the concern
surrouncung our leglslatlon. " We do not want - to mandate needless,
frus-tr_atmg, and tun_e—consmnmg red tape. ' We are aware, of course,’ of
the provisions of the U.S. Army Corps of Engineers' Section 404 and the
approval requirements necessary to accommodate ‘these Federal _
regulations. We are preparing, and hope the Committee will adopt, an
'Aamendment to our leglslat1on that would direct the counties to

K 'coordmate the appllcatlon and review process with the Army Corps, to -

reduce cost and delays for the apphcants. Such a Jomt review coulo
be New Jersey s flrst step toward the eventual assumptlon of the 404
'program. | .
' After several years of workmg together, tne State of
vM1chlgan has recently received respons:.blllty fran the Army Corps for
the administration of the program. Other states are considering -
’ assmnption,‘ and EPA is providing planning grants to ehcourage states
with wetlands laws of their own to work with the Army Corps.




‘The administration of a wetlands program by a Federal agency,

such as the Army Corps, has often resulted in time-consuming and o

frustrating delays. = To this end, we believe our bill, with the
amendment we proposed, will, in fact, serve the best interests of the -
builders and others by reducmg the time requlred for the review
- process. ~ . .
It is mportant for us to point out a few basic dlfferences

between A-672 and A-2348 that go to the very heart of these
| deliberatlons. The differences we will defme now, in our oplm.on,'
will convince you that our legislation, rather than the b‘uilders" bill,
will competently and effectively protect our wetlands.’ The other piece
of legislation, we believe, would promote a piecemeal development of

' _wetlands by applying short-term, econamic criteria.

1. We belleve the A-2348 definition would leave most
freshwater wetlands unregulated ,

2. We believe A-672 covers the whole range of act1v1t1es
which might be harmful to wetlands, whereas, A-2348 is silent regard:mg ,
- many activities. . : v o
_ 3. We believe our bill requires that objective,
resource-based conditions be made before a permit can be issued. By
contrast, A-2348 requires that only ‘one or two econamic oonditions beA
' 4. Our b1ll permits an appeal to the State agency w1th the
‘greatest techrucal expertise in freshwater wetlands before elevation to
Jud1c1al rev1ew, By contrast, A-2348 provides only for judicial review
of a permit decision. . '
' 5. Our bill provides a greater minimum and maximum buffer
width than does A—2348, except 1n the case of heavy 1ndustr1al use. By
contrast, A-2348 prov1des a system of determmmg buffer zone width
which is less restrictive. '
‘ 6. Our bill seeks to avoid costly and non—uniform mapping,
but directs counties to use maps and other information already
available from Federal agencies recognlzed ‘as experts in wetlands
delineation. This would be extremely costly, potentlally non-—umform'
from,d)unty-to—county, and difficult to complete in a reasonable amount
of time. -



At the outset of  this testimony, we said our bill has-
resulted from an bmy,riad of interested organizations, experts, and
interested eit_izens. ‘At this and other hearings, you‘-will nd(doubt
hear supportive and critical testimony fram others. We welcame this
‘additional input.'_ We urge you to fully consider - it. We have
approached Vthe development of this "legislation with open minds.
However, we also urge that all of us keep in mind the pnmary purpose
of- thlS leglslatlon 1s the protection of our wetlands. _

' Wetlands need to be an integral part of New Jersey s
urbaruzed landscape to keep the balance nature intended. Without sucn
a ‘balance, mun1c1pa11t1es, and areas like the Passalc ‘River Basin,
could experience disastrous floodmg. New Jersey residents will drink
more expensive and less pure water. New Jersey business and industry
will have a less abundant supply of water. New Jersey fishermen will
have restrictions on their catch. New Jersey hunters wiil have to
_travel to other states when duck habitats are destroyed. New Jersey
" researchers will see - one. of their nost productlve laboratorles ,
destroyed, ana school cmldren will lose ‘a fascmatmg educat10nal
experlence. , v
' In short, eVeryone in New Jersey will suffer irreparable
losses if we in the Legislature fail to act now to preserve our
fast-disappearing freshwater wetlands. Future ’generatibns will suffer
the greatest losses if we do not bequeath to them this 1nvaluable
'resource —— New Jersey's freshwater wetlands. |

Mr. Chairman, members of the Comnlttee, I thank you very much
for  the opportunlty to present: this statement. 1 ‘would welcome any
‘questlons. _ . . ‘ "
ASSEMBLYMAN HOI..IENBECK: Thank you very much for your
testimony. We know you have put an awful lot of time in on this
particular subject. We appreciate your coming forth thh a bill so
that we can deal with the question. o ‘

- I have no questlons at the moment. Does any member of the .
_Commlttee have any questions of the sponsor of the leglslatlom |
. - ASSEMBLYMAN HAINES: I have a question. I am not clear on
this. You refer to your blll, A-2348, and a bullders' bill. Do we




have three bills before us today, because I don t see a bullders bill
before us? : ‘
ASSEMBLYWOMAN OGDEN: That is A-2348. , |
ASSEMBLYMAN HAINES: Mahreen, I am not a builder, and I am a
cosponsor of A-2348. _ . : _
* ASSEMBLYMAN HOLLLNBECK - We will straighten that out, all
right? - - | | ;
| ASSEMBLvaAN OGDEN: It was my understanding, Assemblyman
Hames, that this was the bill they had drafted. |
ASSEMBLYMAN HOLLENBECK: - We w111 make the assumptlon that the |
blll submitted by Assemblyman Rlley‘—— A-2348 — is a 'bill that he
might have recelved input on from other agencies, or fram other
interested groups, and that he has now worked within that, gone over "
that bill, put in his own philosophy, and then filed the bill.
' ASSEMBLYMAN HAINES: I just think that for clarification we
ought to refer to two numbers, - or refer to the Ogden—Riley bills, or
samething like that, rather than three dlfferent 51tuat10ns.
ASSEMBLYMAN hOLlENBE.CK.  Thank you very much, Assemblywoman. -
Senator Lynch requested to speak but he is ill this mornmg.

He has sponsored an identical pill to A—67z. .

' We have Assemblyman Riley, the sponsor of A—2348, w1th us
'today, ‘and he would like to give testimony on that bill. v
ASSEMBLYMAN DENNIS L. RILEY: Thank you, Mr. Chairman and members of
“the. Comnittee. I am Assemblyman Dennis "opuilaer" Riley, 1 guess, tor
this testimony. I don't believe I have changed my name. I tnink Iy '
name is still DennisrRiley,' Mr. Chairman, and I believe I represent in
the Legislature, and I have been a epokesnian for, interests in South
Jersey. The interest in this bill in South Jersey is pretty high. We |
have been fairly well-regulated in South Jefsey; between the Pinelands,
CAFRA, and the things already mentioned by Assemblywoman Ogden, we feel
- we have been fairly welléfestriCted, and we feel, therefore, we should
have input in this matter, to make sure that any further regulation is
justitied in some type of easily—identified manner, whicn we oo not
believe the other bill would provide. '



~ Iam pleaseo to have thls opportumty to speak to you, Mr.
Cha1rman and members of the Committee, regardmg Assembly Bill 2348,
which I and 25 others have sponsored, in order to put in place what we
belleve to be a reasonable and technlcally—;]ustlfled permit program to
protect freshwater wetlands in the State of New Jersey. ,
B It is our belief that the wetlands should be regulated, and
we oonmend Assemblywcman Ogaen for her mltlatlve in thlS area.
- 'However, I would 11ke to take a few mmutes to dlSCUSS what we feel are
tne critical pomts of my bill, and of the ‘other bill.  We belleve
there are points which should be seriously considered by» thlS Committee
~ before ‘action is taken on either A-l'-2348‘ or A-672, or a combination of
the two. R | EE
| V The issue concerns what "are,as of the State we are proposihg
to regulate under a freshwater wetlanas program. -A-2348 exempts fram
its jurisdiction areas already regulated by the United States Army
. Corps of "Engineers. ASsenlbly Committee Substitute 672, whicn is
obv1ously also the subject of thls hearmg, provides no such
exemption. The Corps' statutory autnorlty, pursuant to .Sectlon 404 of
the Clean Water Act, under which the Dredge and Fill Permit Program is
| aoministered throughout New Jersey -- and I believe througnout the
United States — regulates-’ developmerital -activities affecting navigable
waterways and ‘adjacent wetland areas. In fact — as I believe you will .
hear fram the Corps today - the regulatory program is currently
pundergomg changes that . would make more. stringent thelr wetlanas'
requirements, and even expand their jurisdiction. I believe much of
~ this will be bpased upon a recent court settlement, wnere a consent

- oraer is being drafted.

As such, I strongly beheve that leglslatlon oonsmered by
: th1s Ccmnuttee must recogruze the existence of the Corps' wetlands o
, program, because not to recognize it would be to operate in a void. By
doing this, we can avoid oconfusion and exp_enswe ~duplication
procedures. - Furthermore, if delegation of a portioin of the Corps'
" regulatory program is going to be legislated, I would ericourage_ that it
vb_e done consistent with the provisions of A-2348, not A-672.




'Ag'second, but very related, -regulatory issue would be the
- proliferation of State permit 'p'rograms, administerea by the New Jersey
Department of Environmental Protection, that sporadically  and
'inconsi‘stently regulate freshwater wetland areas. Under both the DEP'S
Stream Encroachment and Sewer Extension permit programs, wetlands are
presently regulated. However, the LEP has neither specific statutory
or regulatory wetlands definitions, nor -permit requirements, within
which applicants must comply. - I fina this type ofﬂ»hit—and—.r‘nissv
regu]_.at_idri un,accept-able_, and I believe that the 'Leg.islature should
- correct _the confusion.  A-2348 recognizes the inequity in the
*adniinis‘tfa_’t’ion' of these programs by setting forth a consistency |
provision requiring DEP's regulation of wetlands to be consistent with
this statute. .Helter-skelter, undefined regulation must cease as a
policy fram the Legislature. - |

The third major issue with whlch I am concerned -- and I
| believe many members of the Legislature are concerned with thlS also —
~is the way in which wetlands are to be defmed. The lack of clear and
predictable procedures in this area have contributed to the detriment
of other wetlands _regulatory programs, 'and a multitude of expensive
appeals. The definition set forth in A-2348 is sound, ana one which
will minimize conflicts and indecision in the field. This sense of
prédiétab'ility is wnat is desperately needed. for a regulatory program
deszlgnated to protect freshwater wetlands. A great deal of effort and
research went into the development of both the def1n1t10n and the
spec1es list in my bill. Therefore, I urge you to support my b;ll s
definition since it would regulate those areas that are truly important
to the overall protection of the wetlands resource,’ and not beA a
broad-brushed confiscatory aef1n1t10n that would further engulr our
State, and my area in partlcular. .

- _ For 1nstance, A-672 includes a definition that encompasses-
areas with either wet soils or vegetation, but not both, as does
A-2348. An evil sought to be remedied in the legislative finaings of
A-672 was absorption in the wetlands for the purpdse of flood control.
However, the all-encompassing definition in A-672 is based upon a
premise that wetlands act as a sponge to absorb flood waters. In



actuality, the studies avai'lablevshow that not to be the case. All of
us, fram our personal experience — if ‘'we live near wetland. areas —
know these are not absorbent or porous, hence, the reason they are

‘ ._called "wetlands." | Can you imagine taking a perc ‘test in a wetland"

Will not the result be a foregone conclusion?

A further example of the broad-brush of A—672 would be in the
. '5 area _of. the buffer zone. My bill clearly and concisely defines the
areas so covered.' We provide ‘a predictable set of distances that
~'protect, and yet can be expanded where the environment so iequires with
the most restrictive always applying. This is to be determined by the
" County Plannmg Board. ' o ’ |

"1 call your attention also to the buffer zone definition of
A-672 — located on page two of the bill. You ‘cannot even remotely
~ obtain a predictable result when ‘you use a subjective criteria. How
can_' you go an unknown amount of :feeﬁ -- 100 ‘to 300 — using no
guidelines at all for the 200 feetvin-'between, fran a line — namely,
the freshwater wetland -- which in itself is Undefined and vague? To
‘ fdo so would be impossible and would invite court challenge. How would

" you like to make an investment decision, based upon the double negative _
criteria in A-672”

Finally, I believe it is. important to set forth specific ‘
- statutory guidance that will assure the administration of a uniform.
| permit program. I refer to specific standards, permit processing
times, fees, and other procedural matters that are not only critical to
‘the applicant, but also to 'the county agency which would administer the
- program under either bill _

I believe these are the major  issues which my bpill
addfeSses. 1 also believe A-2348's 25 ,cosponsors are likewise
concerned with these ‘issues, and they encourage an amicable resolution’
of the problems highlighted by the differences in the two bills before
this Camnittee. _ :

I would note that the sponsorship of A-=2348 increases daily; |
that of A-672 decreases. I believe it is noteworthy that the
cosponsors from South Jersey, on a bipart_isan basis, have seen the need
pursued by Assemblywoman Ogden, but now view A-2348 as. ‘a more |
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reasonable ~approach and appropnate mechanlsm to accompllsh the goal of
clean water sought by us all. , : S

I sincerely hope that the Committee has found my oam\ents to
‘be useful, and I invite any questlons you may have. =

' ASSEMBLYMAN HOLLERJBECI(° Thank you. Just to clarify a point
Assenblyman Haines brought up, this legislation you have sponsored is
your 1eglslat1on, and 1t is not pro;ected as anything else but your
legislation? : ,
ASSEMBLYMAN RILEY: It is my legis'lation.

ASSEMBLYMAN HOLLENBECK: So, we will know 1t as Assemblyman
Riley's leglslatlon, all right? _ S

ASSEMBLYMAN RILEY: I do not belleve there is anyone ‘in the
legislature by the name of "Builder." _ v

ASSEMBLYMAN HOLLENBECK : No, I don't ‘believe we have an
"Assemblyman Builder" here. I have no further questions for you, |
Assemblyman. Do ,.any of the members of the Committee have any
questions? . ' | "
ASSEMBLYMAN HAINES: I have a question on this. You have
listed in our ‘species—— _I’ am a horticulturist by trade and ‘also by

educatlon. I am a graduate norticulturist. The thing that bothers me -

about this is, you list tul1p tree, highbush - blueberry, red maple,
s11ver maple, american elm, pin oak, white oak, and all of these —
species -~ and I could go on and on — are found in same of our highest
ground. I understand that they are in wetlands too, but 1 wonaer
‘whether there is any point in listing them? It just seems to me that
what we ought to have lisbed in the list of epecies are the things that
are found only in wetlands, such as skunk cabbage and maybe cattails —
the type of thing that is only found in wetlands. How is this coyered? B
o ASSEMBLYMAN RILEY: I don't disagree, Assemblyman. The basic
" reason there was, those things can, as I understand it, be found in
wetlands, therefore, that was the reason for their inclusion. A
less—encmpassmg list of species would not bother me m the sllghtest,
Mr, Hames. o L .
ASSEMBLYMAN HAINES: It seems to me if we could define this’
perfeotl_y -~ and I suppose it is probably difficult to do this — what
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we ought to do is to find species that can ‘only be found in wetlands,
. and then find spec1es that can only be f0unc| in non-wetland areas.

As an example, an -apple tree or a peach tree, or most of
~ your— Even a cherry tree will not grow in an area that is flooded for
any 'leng'th ’Of'v time, even for a two-month period. If asparagus is more
than a year old, that would indicate that it is not -in a wetlands
area.  Oould we narrow this down a little better by finding species
that are only found in wetlands, and find other spec1es that cannot
'grow in wetlands?

A ASSEMBLYMAN RILEY: I would have no problem with that. These

2 ,were items that could be found in wetlands, but are not necessarily-

'restrlcted to wetlands. I am not a hort1culturlst, as you are, Bill.
I will leave that to you and to the expertise of the Committee. = -
'~ ASSEMBLYMAN HAINES: Thank you.

 ASSEMBLYMAN RILEY: Thank you.

_ ASSEMBLYMAN HOLLENBECK: ~ Next we have Lieutenant Colonel.
Ralpn Locurc1o, Distric:t Engineer, U. S. Army Corps of ;Engineers.
Colonel? ' ' - 7 | ‘ |
LIEUTENANT COLONEL RALPH mcmmo. ~ Good morning, Mr. Chairman,
members of the Assembly. ‘I am happy to be here today to describe a
: regulatory program whion is admmlstered by the U.S. Army Corps of
Engineers. I aian't mean “to 1nundate you with paper, ‘but you did
request a comprehensive coverage of our program, and I will attempt to
do that today through my testhipny, assisted by members of my staff who
are in the regulatory branch of my organization. : o

I have a rather lengthy statement, but I think it will
satlsfy your desire to cover the progran in toto; its history; and how
we got mto the business of regulatory functions. ' ' , -

" I will not comment on where we ‘are gomg in the future,
because as of last Fr1day.,_ ‘we understand that the changes to our:
regulations are presently on hold, and we are not in a position, at
this point, to conment on where we might be going. There are same
differences. o 7 | '

I will answer ‘ques'tions 'upon ¢onclusion, and I will also call

. your attention to the graphics we will use throughout the presentation.




The U.S. Army Corps . of Engmeers originated in 1775, and is
one of the world s largest and most unique engineering orgaruzatlons.
Today, 1ts missions include civil works and flood-control prOJects, |
moblllzatlon for national readiness, special assignments, such as
Superfund construction, dam inspection supervision, ,and‘rregulatory‘ '
functions, ' ’ - | '
| ~ The Corps today is a highly decentralized organization. It
is structured into 14 Division Offices and 39 District Offices. 1
might add that that organization is depicted in the blue book which is
in your packet. ,V ) - _ v

- The Assistant Seéretary of the Army, acting through the
Office of the Chief of Engineers in Washington; has. the principal
responsibility for establlshmg policy and overseeing the Corps of’
Englneers. ' , .
Our regional headquarters, the North Atlantic DiVision; is
,coznposed,of four District Offices: Norfolk, Baltimore, New York, and
Philadelphia. - I should add at this point that New York and
. Philadelphia are the two offices which have respohs‘ibil‘ity for the
State of New Jersey, and this is depicted on the map. , | _
, ‘The red llne shows the division between the responsibilities
of the New York District Corps of Engineers and tne Pm_ladelpma'
bDistrict, which 1 represent. I will be speaking toaay for both
districts. o o

' The Philadelphia District is dGefineu by the Delaware River
“and Bay drainage basin and the contiguous reach of the Atlantic Coast,.
from Manasquan to Cape May, and from Capé Henelopen to the southern
border of Delaware. As I mentioned, there are two ‘Districts that have
responsibility in New Jersey.

The New York District essent:.ally has the northern port1on of
New Jersey, the major industrial -area from Manasquan, north. -AS~

requested, my presentatlon will address the regulatory mlssmn of tne
| Corps from its inception. ‘

The Corps' program began in 189y, w1th the enactment of the
River and Harbor Act. Tms Act gave the Corps ot Engmeers authorlty
and responsmlllty to regulate =- and I quote trom the Act -— ", ..work
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and 'structures in the waterways used as highways for the transportatlon'
of mterstate or foreign commerce, including those waters subject to
the ebb and flow of the t1de shoreward to the mean high water line."

' I would ask you to refer to the chart on my left. We Wlll
change the ‘cover sheet on this chart to show you how our regulatory
respons:lb111t1es “have -increased w1th successwe changes in
leglslatlon., Presently, 1 am talking about the area shaded in blue.v
These waters are referred to as nav1gab1e waters. ‘ ~Until 1968, the
Oorps admlmstered its regulatory program only to protect’ nav1gat1on
and the nav1gable capacity of the nation's waters, and did not _prov1de._
for the protection of the environment or the wetlands.. :

In December, 1968; in response to a growing national concern
for environmental values, the Department. of the Army revié_ed its
“p'olicy for evaluating permit applications. This revision in policy
added a type of_review, called a "public  interest review." For the
first time in the history of the Corps' permit program,’ the Corps began
“to consider a broader range of factors, _ineluding environmental, in its
permit application process review. This public interest review process
 remains today, and I will discuss it in more detail in my ' presentation..
In 1972, Congress enacted the Federal Water Pollution Control

. Bmendments — now commonly referred: to as the Clean Water Act — with

tne announced purpose of restoring and maintaining the chemlcal,
‘physical, and biological integrity of the Nation's waters.

' Section 404 of this Act established a penﬁit program to be -
adminiétered by the Corps of Engineers. This program regulates the
»dlscharge of dredged or fill" mterlal into the waters of the United
States. ' ' ' '

In order for the Corps to 1mplement this new law, revisea
Federal perm1t regulat1ons were publlshed :m 1974. These regulations

lmuted the Sectlon 404 perm:.t program to the same waters — shaded in

blue — which were currently bemg regulated oy the Department of the

'Army under the River and Harpor Act of 1899. Essentially, it held the
404 Jurlsdlctlon ‘to those waters defined as nav1gable waters of tne

‘United states, as prevmusly defmed.
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It was also at this time that the Corps of kngineers addedth
its regulatlon ‘the Wetland Policy, to protect wetlands within its
‘jurisdiction from "unnecessary alteration or destructlon." Now, these
wetland areas were, again, within the navigable waters =- the blue
shaded area shown. So, we did not, at this point, extend our
jurisdiction outside the realm of navigable waters.

_ ' However, shortly after publication of these - rev1sed
.regulatlons, the National Resource Defense Council, and the National
Wildlife Federation challenged, in Federal Court, the limitation of the
Corps' Section 404 jurisdiction to only navigable waters. These
Organiiations expressed concern over ‘the need to regulate the entire
aquatic sysbtem, including the wetlands, rather than only .,tho_se. areas
distinguished by the presence of the mean high, or ordinary high water '
mark. Another look at the chart will clarify this po'int.

Concern was also expressed over the -need to reguiate many'
tributary 'systems' that feed into navigable waters, and for the many
: other waters, including - lakes, isolated wetlands, etc. In March of
1975, in response to a suit in the U.S. Federal District Court, a U.Se -
Federal District Court ordered the. revocation and recision of the
»Corps 1974 regulation, which 11m1ted Sectlon 404 Jurlsdlctlon to only
,nav1gab1e waters.

In response to the District _Couft_decision, the Corps of
Engineers published revised Section 404 regulations, on July 25, 1975.
These ‘regalatiens ‘provided a "phase in" schedule for expanding the
Corps' Section 404 permit program to include essentially all waters of
the United States, including adjacent anc isolated wetlands. _

_ Agam, please refer to the charts, and we are now discussing

those areas that are shaded in plue and green.  As you see, this is a
major difference from the 'original regulation.

- All tidal waters, shoreward to the high tide line, are now
s1ncluded, including adjaeent wetlands. All non-tidal waters, to the
ordmary water line, including adjacent wetlands are included. Ang,
all other non-tidal waters and wetlands that are not part of a surface
tributary system are included. In total, these waters are referrea to
as "waters of the United States."
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~ The Corps' permit regulations were- further refined ~and
clar1f1ed in July, 1977, and again in 1982. The July, 1982, regulation
is our must current publ1cat10n and is the regulatlon be1ng followed
today 1n carrying out the Corps' regulatory respons1b111t1es. |
. I might add that I have included that regulatlon as part of
your packet. | | | |

In summary, the Corps' permit program is not a new one. When
it began in 189y, its purpose was pr1nc1pally to avoid the obstructlon
of navigable waters. Now, in response to changmg environmental,
" social, and econamic conditions and laws, the scope of the program has
' been broadehed Today, the Corps' regulatory program concerns not only
- the 1ntegr1ty of our- Nation's nav1gat1on channels, but also the quallty
of all waters and wetlands of the United States. . ,

Again, if you refer to our chart, you will see that in the
mean high waterline, we regulate virtually all activities, based upon
 our responsipbilities under Section 10 of the River and Harbor Act of
11899, and under Section 404 of the Clean Water Act. |

Beyond the mean nigh waterline, we regulate only ‘the
' dlscharge of dredged or £ill materlal into tne waters of . the Unlted
States under the Section 404 perit progranm. _

As you requested, I will discuss, in more detail, our permlt
program for the regulation of activities in freshwater wetlands areas,
which are subject to the two bills before 'th_e Assembly. ‘Since ‘the
majority of the fresh water wetlands is located above the head of tide
‘in non-navigabl‘e' waters, I will focus my presentation on Section 404 ot =
~ the Clean Water Act. It is under the authority of Section 4U4 that the -
Corps regulates the majority of freshwater wetlands w1thm the State of

New Jersey.
' Based on ava1lab1e 1nformat10n, there are approximately‘
‘860,000 acres of wetlands within the State, which are shown on this
chart. Of the total acreage, approximately 590,000 acres are subject
,exclusively‘ to 404 authority. ' These latter, purely 404 wetlands, are
shown in green on the State map to my left. v

| . As stated earlier, under Sectlon 404 of the Clean Water Act, .
the Corps of Engineers regulates only the dlscharge of dredged or flll
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- material’ 1nto the waters of the United States and adjacent wetlands.
The 404 leglslatlon does not proviae the Corps with authority tox
‘regulate the constructlon of structures or any other activities, except
as they may involve the discharge of dredged or fill materials. For
the purpose of this hearmg, it is important to defme the followmg
terms: - _

- The term "wetlands” means those areas that are inundated or
: Saturated'_ by surface or groundwater at a frequency and duration
sufficient to support, and, under normal circumstances, do support a
prevalence of vegetation typically adapted to life in saturatea soil
conditions., Wetlands geherally include swamps, marshes, bogs, and.
similar areas. - | ‘ I

The Corps presently utilizes a three—parax__neter’ approach in
making wetland jurisdictional determinations. The first paraf_rneter is
the presence of "hydrophytic or wetland vegetation." The Corps of
Engineers, in consultation with the U. S. Fish ana Wilalife Service, is
presently conpiling a list of wetland spec1es throughout the nation.

The second parameter considers the nature of SOll development
in wetlands. If a soil develops under saturated concutlons, it will
exhibit certain morphological characteristics that dlstmgulsh it as
being a hydric soil. ‘The term "saturated" refers to the situation
where all soil pores in the root zone are filled with water.  The Soil |
Conservation Service has presently completed a list of these soil types
in New Jersey. | | o

The final p_arameter used in wetlana .deteminations is -
v hYdroiogy. ~ An area must either_ have permanent surface water, or be
periodically inundated during the growing season by groundwater or
surface water. In determiningb whether a state is a wetland, under -
Corps Jurlsdlctlon, all three parameters must be present.

. The term "fill material” means any material usea for - the
primary purpose of replacmg an aquatic area with dry land, or of
changing the bottom elevation of a water body. The term "flll
vmaterlal" does not include any pollutant discharged into the water
primarily to kdispose_ of waste, as that activity is regulated under
Section '402 of the Clean Water Act, administered by the U.S.
Environmental Protection Agency. '
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The term "discharge of fill material” means the placement of
£ill material into waters of the United States, including wetlands.
The discharge‘of fill material.generally-includes, without limitation,
the following types of activities: Placement of fill that is'necessary»’
'.for the construction of any structure in waters of the United States;
- the building of any structure or impoundment requiring rock, sand,
- dirt, or an'y other, material for its construction; site development
fills for'recreational; industrial, commercial, residential ana other
’uses_; causeways or road fills; dams and dikes; property protection
and/or'reclamation devices such as riprap; fill for structures such as
' sewage treatment facilities; and subagqueous utility lines. The term
does ‘not include plowing, cultivating, seeding and narvesting for the
production of food, fiber, and forest products. _ '
| ~ As indicated earlier in my presentation, the keystone of the
Corps permit application process is the public interest review. We
‘have a chart to show you how this review is accomplished. This process
 is used in evaluating all Department of the Army permit’applicatiohs;

AT'ne' decision whether a particular bproject is in the general public
'interest 1s based on an evaluation of the cumnulative- impacts of the
proposed act1v1ty and its intended use in the public interest.
Evaluation of this impact requires a careful weighing of all benefits
which reasonably may be expected_to accrue frau the proposal, balanced
against its reasonably foreseeable. detriments. - The decision whether to
~authorize a proposal, and if so, the conditions under which it will be
allowed to occur, are therefore determined by the outcome of the
general balancing process. That decision should reflect the national
 concern for both protection and utilization of important resources.
| All factors which may be relevant to the proposal must be
considered, including the cumulative effects thereof, among which are:
conservation, economics, aesthetics, - general environmental concerns,
‘wetlands, cultural values, fish and wildlife values, flood hazards,
vfloodhpﬂain'values, lahd use navigation,’and shore erosion, just to
mention a few. 1 repeat; no permit will pe granted.unless its issuance-

is judged to be in the public interest, following this process.
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I would also like to indicate that in the course of this -
process, we do coordinate with indi\)iduals, with special . interest
groups, where they indicate an interest, with local agencies, State _
agencies, and Federal agencies. So, the review is a very comprehensive
rev1ew that is characterlzed and detalled by the ‘nature of the permit
apphcatlon.. o ‘

» In evaluatmg whether an alteration of special cond1t1ons is
necessary, the Corps glves special preference to certain types of
wetlands, and these are: , . v

Wetlands which serve significant, natural, biological,-
functions, including food chain production, habitat and nesting,
spawning, rearmg, and resting sites; | | ' ,

' Wetlands which serve as valuable storage areas for storm and
flood waters; and , '
_ Wetlands which, through natural water flltratlon processes,
serve 51gn1f1cant and necessary water purification functions.

In evaluating whether the special wetlands' alteration is
necessary, the Corps primarily considers whether the proposed activity
for which a permit is belng requested is oependent upon being located
in a wetland resource, and whether feasmle alternative sites are
avallable. For those f1111ng act1v1t1es in wetlands that are not
‘depenaent on bemg located in, or close to, an aquatic env1rohment, we
assume that practicable alternatives do exist. These activities are
termed "non-water depenaent”" activities." So, we make a distinction |
as to preservatlon of the wetlands, dependmg upon whether or not the
activity for which a permlt is being requested must be 1n a wetland
area or not. ' '

Although a particular alteration of wetlands may constitute a ,
minor change, the cumulative effect of numerous such piecemeal changes
often results in a major impairment of the wetland resources. Thus,
the particular wetland site for which an application is made will be
| evaluated with the recognition that it may be part of a complete and
 interrelated wetland system. In addition, State regulatory programs
for the protection of wetlanas will be given full consideration in the
Corps' evaluation process. A copy of this permit review process is
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also. included in the packet which T have handed to you for future
| reference. . ' ‘

: The procedure'r which "I have just detailed applies to the
. issuance of 1ndiv1dua1 Department of the Army permlts. Please Kkeep
this term in mind. ’ ,

' » In ‘the Philadelphia District, processmg of an individual
permit application requires 45 to 60 days. However, applications that
vvgenerate significant controversy or environmental J.mpacts may extend
proces_sing time beyond 60 days and up to a year, orb'greater, if an
Environmental Impact Statement is necessary. In the Philadelphia
District, however, the '45 to 60 day process is generally the rule,
-and approximately 95 percent of all ot our permit applications fall _'

*into this time frame.

_ Another form of Federal authorization is known as a General
Permit. The General Permit program has been mstituted in order to
“minimize the dupllcation of effort, needless paperworx, and delays 1n'

'~ the 1ssuance of a Department of the Army individual permit. It was __

' developed in order to reduce the regulatory burdens on the public. It
is important to understand: that - the General Permit program is
‘applicable only for those regulatea activities judged to have minimal
adverse environmental impact. Under this program, there are two types -
of General Permits, nationw1de and regional.

A Nationw1de Permit is a form of a General Permit, which
authorizes a category of act1v1ty throughout the - nation, ' proviaed:
certain special  conditions and management practices -are adheredb to.
These permits were published in the Federal Reiister, dated July 22,

1982. To date, there are 27 Nationwide Permits. I must emphasize that.
the issuance of the Nationwide Permit is not a relinguisnment of our
jurisdiction or an exemption of the regulatory authority _ Rather, it
is a streamlined permittmg procedure, estabhsned to regulate certain
specific activities. Nationwide Permlts enable the public to proceed

with work without the time—consumng formal application process
’required for individual permits. '

Two examples -of the Nationwide Permit follow. Please refer
to the wetlands' chart on my left for an explanation of these.
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_ Flrst, a Natlonw1de Permlt ‘has been issued for tne discharge
of dredgeo or f111 material 1nto non-tidal waters and wetlanos that  are
- not part of a trlbutary system to interstate waters or nav1gable ‘waters
of the United States. Essentially, these are isolatead waters and
wetlands. - o | R
.A second is a Nationwide Permit for the discharge of £i11
material into non-tidal rivers and streams and their adjacent wetlands
‘that are located at a point on the stream, above which the average
annual flow is less than five cubic feet per second

All other Nationwide Permits are for specific categorles of
work, such as a Nationwide Permit for the discharge of fill materlal
for backf111 or bedding for utlllty lines. -

Secondly, there is a Nationwide Permit . for flllS for minor
road crossmgs — and there are approxunately 25 others in thls
category. At present, there are a total of 27 Nationwide Permits.
’They are all contained in the regulatlons I mentioned, publlsheo in the
. Federal Register in July of 1983, Part 330. |

1 should reemphasize here that the Nat10nw1de Permits are
appiicable prov1ded that the person accx:mpllshlng the developmem:
.follows the special conditions and the management practlces whicn are
cited in the regulations. Non-canpllance with any of the Nationwiae

Permit special conditions ‘would then require submission of a formal
permit application, and the 1ssuance of an 1ndlv1dual Department of the
Army Permit. ‘
_' S0, under this perm1t program, an applicant may proceed w1th
| the development, provided he follows the regulations. If we determine
that he is not following the regulatlons, the specific conditions, ar
the management practices, we may then ‘issue a cease and desist oraer,
have him stop the activity, and file for an individual permit, which
wouid follow the process I mentioned to you earller.

Another type of General Permit is the Reglonal Permit.
Similar to Nationwide Permlts, Regional Permits authonze categories of
regulated activities in waters of the United States which, agaln, have
minimal 1nd1v1dual and cumulative adverse J.mpacts.
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‘What differentiates the N‘atior‘xwide from the Regional Permits
is that the latter are issued at the discretion of 1na1v1dual Corps
D1v151on and District Commanders, ‘based on an evaluatlon of the
1nd1v1dual characteristics of their particular service area. So, these
~ are smllar to the- Nat10nw1de Permits, Recognlzmg the fact that
different reglons ‘have different characterlstlcs and economic needs, we
- == my Division Commander and I —. are authorized to issue specific
: pernuts in our service area. | , - ‘ ‘ ;

The permits themselves, the general perm1ts , are 1ssued in
accordance with the formal processing procedures and with opportunlty.
for a public hearmg and for public input, as I explained earlier.

_ - Of particular interest to me, and possiply to this Committee,

is a provision in the Clean Water Act legislation and in our
regulations, which allow for the Division or .the'bDistrict Engineer to
issue a Reglonal Permit encompassing an entire State regulatory
program. ~Such permits are referred to as "State Program beneral -
Pennits"" -- or "SPGP's." The purpose of the State Pro,gram General
Permit is to avoid duplication and to reduce the time required to
' obtain both Federal and State permlts by utlllzmg an established and
'effectlve State regulatory program. ,

Before a Division or District Engineer oons1ders whetner to |
issue such a permit,- he must carefully review the State regula_tory
- program for reasonable conformity with the Corps' program, and for the
existence of the required mhpower and 'expertiSe to effectively 'carry'
out such a program. In addition, "formal processing' procedures are
| -reqdréd- a public hearing may be’required} in coordination with other
Federal agencies, prior to the issuance of a State Program General -
Permlt.

' The Phlladelphla District has issued two State Program
General Permlts for work in New Jersey s coastal waters. Tnese SPGP's
cover such activities as non—camnermal_ piers, docks, breakwaters , and
bulkheads. Any person who wishes to perform work under the terms and
conditions of these permits need only apply to the State agency —— the
New Jersey Department of Environmental Protectlon _ w1th a copy of the
'apphcatmn furmshed to my offlce.
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Once the State has determined that the proposed work conforms
with the General Permit criteria, they are authorized to distribute a
Corps of Engineers Permlt, along with the State Permlt. This process
eliminates the need for an appllcant t:o ~apply to two separate
regulatory agencies for a given project. ‘ .

' Currently, there are no SPGP's in non-tidal freshwater
wetlands within the State of New Jersey. This is due _to the current
lack of any established, effectlve, freshwater wetland 'regulatory
program in New Jersey; Of course, any future State legislation which
produces a State program, duplicating that of the Corps of Engi‘neers‘
could be considered a candidate for a State Program General Permit.

Another provision of the Clean Water Act legislation which

allows a ‘state .goverrment to take an active role  in regulai:ing
freshwater wetlands is Section 44 (h) of. the act. In prief, 44 (h)
allows the Administrator of the U.S. EPA to transfer administration of
the Section 404 permit program for certain waters from the Corps of
Engineers to a qualified state. The program cannot be transferred for
permits in those waters which are used to transport interstate or
'forelgn conmerce, including all waters which are subject to the ebb and
flow of the tide — in other words, navigable waters. )
_ If a state s wetland program is approved by EPA, the Corps
would suspena processmg of all permit appllcatlons ‘and would transfer
pending applications to the state. District Engineers would assist EPA
and the state in any way practicable to effect transfer, and would
develop - appropriate procedures to ensure orderly “and expedvitious
transfer of these permit appllcatlons. ' ,

This concludes my presentatlon on the Corps missions ana
regulatory programs, past and present. As for what lies in the future,
as I mentioned before, I can only tell you that, once again, our permit
regulations are undergoing refinement and a new set of modifications to
our existing regulations is expected to be published through the Code
of Federal Register, sometime later this fall. Thank you.

ASSEMBLYMAN HOLLENBECK I want to thank you very much You
went into a detailed explanatlon of the regulatory process of the
Corps, dealing w1th the 404 Permits. 'I'hat is something we. wanted to
hear, in that amount of detail. '
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A Do the members of the Committee have any questlons they would
like to ask of the Colonel? ' '

- Assemblyman Pankok? R
ASSEMBLYMAN PANKOK: Yes. From what I understand, the Corps

" is now using a new procedure to identify wetlands in the field where
“both wetlands visitation .and hyrdlc smls must be present.v Is this

' true? ' ‘ _ | . »
'LT. COLONEL LDCURCIO- Our prOce&ure is the t.hree-factor’
approach, which I have mentioned to you. This is not a new procedure
at thlS point, no.. _ o S
ASSEMBLYMAN PANKOK: My p‘oint is, fram what I understand,

these procedures are basically the way the wetlands are outlinea in
A-2348. '

~ wetlands differs fram A-2348. 'A-2348 is based upon -- if I understand
it correctly - a llst of vegetation. It is a definea list of
vegetation. We: do use a list of vegetatlon, in conJunctlon with other -
- factors, and, spec1f1cally, ‘a fleld visit. We do not rely solely upon
a list of vegetation; that is only one of the factors we utilize.
- ASSEMBLYMAN PANKOK: How do you feel about 51lt deposﬁones -
in wetlands? o _
 LT. COLONEL LOCURCIO: Silt, if it was depOsited as part ot a
construction activity, would require a permit. I would have to know
the exact circumstances. If it were qep031tec by man as part of an-
activity into a wetland area, that would require a permit. .
* ASSEMBLYMAN PANKOK: Wwhat I am referring to are deposits by
the Corps of Engineers. , | o o
| LT. COLONEL IDCURCIO' “We requ1re ourselves to permit our own
act1v1t1es — yes, that is approprlate.
For example, in the dep051t10n of dredgea material--
ASSEMBLYMAN - PANKOK : (mterruptmg) That is what I am
referring to, dredged 'mat_erial. ’ , : - A
LT. COLONEL LOCURCIO: ~(continuing) —we do requlre ‘a
- permit; it is internal to the Corps of Engineers; ~ana it is
accompl ished between the Branches. We don't go tnrough the formal
paperwork, but we do actually go through‘ the pemitting process,
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ASSEMBLYMAN PANKOK; In your statement I think I heard you
say you take into consideration the testimony fram people in the area?

?LT. COLONEL LOCURCIO: Wwe do. o | .

ASSEMBLYMAN PANKOK: The Corps of Engineers' record so far in
the area I represent is very poor, as far as listening to the Boards of
Freeholders, the townshlp committees, and so forth, because we have a
problem right in the Delaware River today, in the area of Kearny's
Point and Penns Grove, where the Corps of Engineers allowed a lot of
dredging in a portion of the land that had been very productive
farmland, and now it is endangering the water supply in that area..
They are going to have to go into a very expensive 'job of protecting
that water before they 'c‘a'n. use aeposits fram the river for dredge
material, because we don't know what kind of chemicals might be in that
dredged material. | '

LT. COLONEL LOCURCIO: That's true. You 'are referring, I am
sure, to the Penns Grove disposal area. - Because Of the possible'
camplication with the ground,water aquifer and the"_péssfibiliy of
lea'chingA, in-order for us to utilize that area in the future, we are
presently_ putting in a slurry trench arour’idA the disposal area.

ASSEMBLYMAN PANKOK: I was there and looked at it the other
day'. C . ' . . E . L ) :

' LT. COLONEL LOCURCIO: The stated purpose of that is to
prevent any possible contamination of the surroundmg groundwater.

ASSEMBLYMAN PANKOK: Are there any guarantees that it will
prevent leaching 1nto our water supply? ‘

LT. COLONEL LOCURCIO: The guarantees I can glve you, Sir',
k»are only to the extent of current technology. We are providing a
‘solution which meets the standards of current - technology in that
particular science. We can give you no 100 percent guarantee, no.

ASSE.MBLYMAN PANKOK:  Can anybody‘ tell me how much it is
costing? ' o '
| LT. COLONEL LOCURCIO: Yes. I don't have those figures on
‘ the tip of my tongue, but I believe ‘this project, if I remember
- correctly, is about $1 million. ‘
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_ I should add that we are doing the project to allow us to use
this particular area to a greater extent. The alternative would be to
find another area, again at greater Federal expense, sdﬁewhere else,
which would require real estate acquisition, preparation of the land,
etc.. so, it is a question of cost—eff_ectiveness in this particular
case. ' o | . _ A
|  ASSEMBLYMAN PANKOK: I am glad you used that term
"cost—effectlveness," because the Corps of E;ngineérs - caused this
' problem by allowing a 'loéal contractor to mine gravel frati the area,
‘and he went a lot deeper than he was permitted to go, because the Corps
 of Engineers 'Id‘idn'vt kéep an eye on the project. It is now going to
cost §1 million to rectify this. I wonder how much they_made from
‘mmmg the gravel from this silt depository? ' | V .
LT. COLONEL. LOCURCIO: I am not prepared to answer that
~'questiovn, sir. I understand there was a problem, similar to the one
you ar'e. referring to. I ‘would add, however, that this particular
pro;]ect is part of a ccmprehenswe dredge: dlsposal area study, and
dlsposal management study., So, it is not being done solely for: that
purpose, but it will allow us — as I mentloned -- to further utilize
this area to a greater effectuveness throughout the whole Delaware
estuary. - : :
ASSEMBLYMAN PANKOK: In the past, the Corps has not indicated‘
their concern with wetlands at all, as far as their track record is
concerned in my area, because they buy a productive farm and put-a silt-
depository on it, or mine from it, and so forth, and "be damned"
: " whether it is.a wetlands area ‘or not; they just move in and do it..
"'I.’hey are more powerful ‘than the President of the United States - the
’:Corps of Engmeers -— because they don't listen to anyone. That has
been 'their record with us. I spent 16 years on the Board of
Freeholders in Salem County fighting the silt ‘depositories in that
area, because they were taking productiVé fa_rmland and infringing on »
wetland areas constantly. _ S
~LT. COLONEL LOCURCIO: Not to oppose your statement,b sir, I
would just like to add, however, that through this internal .prOCess
~which we conduct, we also coordinate with the other Federal agencies
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~any of our di'spesal area projects, where required; to include
appropriate mitigating factors. For example, we are going to create a
wetland to replace a portlon of a wetland that was taken up because of
the geometry of the disposal area. | ' '

ASSEMBLYMAN PANKOK: 1In deferehce to you, sir, I do have to
admit that there have been same improvements in your attitude towards
local government and towards county government, but I still feel we
have a long way to go when it cames to protecting our wetlands. I
think legislation like this is probably neaninéless unless the Corps
starts cooperating with this type of leglslatlon also.

LT. COLONEL LOCURCIO: I think we seek to do that, sir. We
will attempt to do that as much as we can in the future. I ‘would
appreciate any comments, and will do whatever I can, to be as
-responsi've as I can to the needs of the local communities. | o

' ASSEMBLYMAN HOLLENBECK: Thank you, Colonel.

.S?teve ¢ do you have a question for the 'Colonel'> ‘

ASSEMBLYMAN ADUBATO: Yes, a brief question. I am tempted,
-'Mr. Chalrman, to take advantage of thls opportumty. ‘Given ‘the fact
that this Committee 1nst_1tuted ‘a Subcommittee on the Passaic
Restoration Effort, which I Chair, I have the pleasure of dealing7 with
‘the Army Corps.of Engineers. There were several instances having to do
with a fairly large project for about $1 billion, to construct a tunnel
in order to divert flood waters fram the Central Passaic to the Lower
Passaic River Basin. However, I am not g'oing, to take this opportunity
at this time. ‘ [ S _

However, I do want to ask you something regarding a statement
made by Assemblyman Riley before. On page three of his testimony, in
talking about Assemblywoman Ogden s bill, he talked about the fact that
, there is an assumption made regardmg an absorptmn process that goes

= having to do with wetlands — for the purpose of flood control.

In my capacity as Chairman of the Passa1c River Subcommittee,
I am very much concerned regarding your thoughts about whether wetlands
act'as’ ‘a natural sponge, or absorber of flood waters, because if that
is the assumption we are working' on— One legislator believes that is-
‘a fairly ludicrous assumption, and another legisl_ator, who has worked
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for about 18 months on this legislation, believes it is an essential
thing which must be considered. That has a lot to G0 with why she
takes a particular point of view on this. . What is the Army Corps' v1ew
on whether wetlands are an absorber of flood waters or not?
_ LT. COLONEL LOCURCIO- Purely from an engmeermg standpoint,

1 would think you would have to consider the fact that, first of all,
the soils are never completely wet, unless they are totally inundated.
So, the wetlands, to which we are referrmg, are in various states of
inundation.  Those that are not totally saturated would obviously
'prov1de avallable area to act as a sponge, 1f you- w111, to absorb. flood
waters, to a limited degree, depending on the size of the flood.

_ So, I would have' to say that wetlanas which are not totally
mundated would prov1de a basis for the storage, if you w1ll, of same
' runoff, number one. Number two, if construction is regulated so that
it Qld not occur within those wetlands which are subject to .inundation,
‘or frequent 1nundat10n, by flood waters or storms of various 31zes,
that in itself would prevent damages later on. _
, So, _fran those two aspects — fram the stanapomt of, yes, 1
’would5 think that those that are not totally inundated would prov1oe‘

B sane storage area, and if those areas were not built up, then that

would reserve an area for storage that would not cause flood damage.
ASSEMBLYMAN ADUBATO: So it ‘would help in the process?
| LT. OOLONEL LOCURCIO: Yes, I think it would. |
| ASSEMBLYMAN HAINES: Getting back to Assemplyman Pankox"s
vques,tio,n,‘ how do you differ in determining 'wetlandé in the two bills
~that have been presented to us? You ase three criteria, but as I
understand it, these bills also use the same criteria. They use hybria
soils,IVegetation, and so forth. How do you differ the determination
of wetlands in the two bills? | - | -
LT. COLONEL LOCURCIO: Our reading of the two bills is that
they differ. I hope I have the numbers correct. A-2348 uses a list of
specific vegetation as the trigger for a permit process; whereas, A—672 .
uses a map. In neither case is -there an on-site inspection required,
which we use. We then apply the. three-factor evaluation, after an
on-site inspection. Ve think_ the on-site inspection is an eésential

28



. part of thlS review process, beceuse maps and terminology -- or ‘
spe01f1c types of vegetatlon - are not all-enccmpassmg. So, the area
can be characterlzed, and we use a biologist, or a marine biologist, or
- someone who is technically qualified, to actually make an evaluative
judgment as to whether or not jurisdiction applies. We don't just use .
- 'a point on a map, or a name on a list. So, that is one specific area
'where I thmk we differ. .

The other is in the appllcatlon of public 1nterest review.
~Our public interest rev1ew_ allows us to consider all ,31gn1f1cant,
‘aspects. Anything that may adversely impact the environment can be
' cons:.dered whereas, in the legislation —- both pieces of legislation,
as they are proposed — such other factors could not be considered
. because they wouldn t be part of the legislation. In other words,
 subjective judgmental factors, and a broader range of factors that are
more Judgmental, if you will, than leglslatlve factors, are basea upon'
a professmnal judgment, rather than upon words.

ASSEMBLYMAN HAINES: Fram the way you describe it then, I
think your pr0cedur'e in determining a wetland is probably superior to
eithef bill, because you do inspect the site. I think that sounds
One other gquestion: You Say that farming activities are .
permitted, and you describe such things as cultivating the crops,
growing the crops, and so forth. I wonder how irrigation-— Can a
-farme_r puild a pond? Can a farmer run underground irrigation lines?
Can a farmer drain a field? How does your jurisdiction interfere with
what I would consider to be normal farming act1v1t1es‘> _

LT. OO].DNEL ' LOCURCIO: If the farm is an establlshed,
operatmg farm, then those activities would be exempted. I will ask my
. technical expert here to correct me if I am wrong, but if it is an
established, operating farm, those activities would be exempted.
| | ASSEMBLYMAN HAINES: What about building dikes, and that type
of thing? = ' ‘ - -
‘  LT. COLONEL LOCURCIO: It they were specifically for. farming
act1v1ty, directly related to the productlon of 1ncome fram the farn,
then they would be exempted. Is that correct, Ben? '
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TECENICAL EXPERT: _ It would have to be an established |

operation. | | s . | R R

ASSEMBLYMAN ‘HAINES: Well,bsuppose I am a grain grower or a

dairy farmer — suppose I am a dairy farmer, and I decide to go in and

build a cranberry bog, would that be okay? = You know, I am changing

fram one form of farming to another. . g -
~ LT. COLONEL IDCURCIO° Let me defer to my expert.

TECHNICAL EXPERT: The mtent of the regulatlon is, as I
understand it, if it is related to an ongoing process, an ongoing
- cropping ftmctlpn; without change, it is not a new enterprise. If "you
want to go ‘in and establish a new farm — and I think the activity you
are representing is a new farming activity — that woula be subject to
a permit process. Whereas, if you have an ongoing ‘activity and your
activity is merely a part of ‘that ongomg act1v1ty, then it would be
’ exempted S ; . _ v
ASSEMBLYMAN HAINES: All right. Suppose I am a grain farmer
and I have never irrigated before. I now want to_ 'go in and irrig’_ate‘
~ same vegetables? ' : ' o » Ny

LT. COLONEL LOCURCIO: In this case, I would say no, there
would be no change because it would be an ongoing operation, ana just a
Change in the way you are qperating that ongoing operation. |
- ASSEMBLYMAN HAINES: It wouldn't be? | |

.~ LT. COLONEL LOCURCIO: It would not be. It would be
exempted. ‘ -
 ‘ASSEMBLYMAN HAINES: I see. Thank you very much.
, ASSEMBLYMAN HOLLENBECK: Just to clarify a point that was
raised by Assemblyman Pankok and by Assemblyman Haines, neither bill,
as presented by the sponsors at the moment, would qual1fy for a program
~that would satisfy the Corps for a State General Permit?

LT, COLONEL LOCURCIO: ° That s correct. : :

ASSEMBLYMAN HOLLENBECK: So, both bills would have to have
alterations which would more closely resemble the regulations- of tne
Corps of Engineers, in order to have the Stateé qualify for a State
'~ General Permit? ' ’
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LT.  COLONEL LOCURCIO: ‘That's correct. If I might aad
: somethlng at this point, we have one other reservation about both of
these bills that I hadn't previously mentioned, and that is the method
‘of enforcement and the technical staff required. I cu’r‘rentl’y ‘have 24
people fram various professmns who operate in this particular area,:
and who are dedicated only to the process of evaluating these permits.-
’ - We feel that delegatmg the respon51b111ty for ‘issuing |
perm1ts down to the county level might preclude the appllcatlon of
enough people with the rlght skills to make an adequate determmatmn
of the nature of the permlt. '

we would ask that if the State develops a program, it be held
at the State level and that an appropriate staff and surveillance
authority be established to ensure that the conditions are tollowec,
and that they are checked up on after the construction.

ASSEMBLYMAN HOLLENBECK. Thank you very much. '

ASSEMBLYMAN PANKOK: May I make a camment on that particular
statement? o . o o
) AssmmLmAN HOLLENBECK: Sure.’ .
ASSEMBLYMAN PANKOK: When you go from local government to
 county government, it costs a little more to regulate, and when you go
from county government to State government, it costs a lot more to
regulate. So, I think it would be a very expensive process, as far as
the applications, etc., are concerned, if it were to be left in the
 State's hands. o ' _ , _ | -
' - ASSEMBLYMAN HOLLENBECK: . And, conversely, Colonel, it gets
more expensive to have ‘duplication of permit appllcatlons also. -

LT. COLONEL LOCURCIO: If I might comment on that, sir:: The
staff necessary — the technical staff necessary -—— in this very.
scientific area is extensive, and to have to replicate that staff in
~each county, we feel, would be an excessive burden on the ‘county
government and on the State Treasury, whereas ’ centrallzmg it at the
State government would allow one to have specialists in the area who
~could effectlvely cover a proader State area. ‘

ASSEMBLYMAN HOLLENBECK: Thank you very much, Colonel_.

williain Muszynski, Director of the Water Management 'Divi'sion,
U.S. EPA. |
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conditions.

WILLIAM J. HISZYNSKI: . Good morning, er. Chairman and members of the
~ Committee. My name is William Muszynski, and I am Director of the
 Water Management Division of EPA, Region II. I am pleaséd to be here

representing our Regional Adxﬁini’strator, Christopher J. Daggett, at

‘this hearing on fresnwater wetlands and their protection.

EPA _defines wetlands as areas . that are 1nundated or
saturated by surface or groundwater at a frequency and duration

: suff1c1ent to support -- and that, - under normal circumstances, do

support - vegetation typically adapted for life in saturated soil ‘

Wetlands are among the nation 'S most valuable natural
resources. ‘Wetlands are areas of great natural product1v1ty,
hydrological utility, and environmental diversity. ‘They provide
natural flood control, improve water quality ’ recl'xarge ~aquifers, .
stabilize flow of streams and rivers, and serve as habitat for fish and
wildlife. Protection of wetlands has been identified as a priority ‘
issue by EPA, at both the national and regional levels, |
 The primary Federal regulatory program for  the protection of
wetlands is known as the 404 program. = Section 404 (a) of the Clean

Water Act authorizes the Secretary of the Army, acting tnrough ‘the

Chief of - Engineers, to issue permits for the discharge of dredgea or
fillv material to waters of the United States, ‘ including wetlands. The

' Environmental Protection Agency ano the Corps of Engineers share

respons:Lbilities under Section 404.
_ EPA's role under Section 404 is several-fold: ‘
EPA develops and promulgates the ‘404 (b)(1) guideli'nes, which
are the substantive: _envirorunental criteria ' under which permit )
applications are reviewed. . Although the Clean Water Act (CWA) uses the
term guidelines" to refer to these criteria, the guidelines are

regulatory in nature, and campliance with them is mandatory.

Applications for 404 permits are handled by the | Corps of
Engineers. EPA reviews these applications and gives its comments to
the permitting authority, the Corps. o .

Under Section 404 (c) EPA can prohibit or restrict the use of

any disposal site when there ‘is an unacceptable adverse impact on
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fisheries, shell fisheries, wildlife, municipal water supplies, or
krecreational areas. EPA can invoke séction 404 (e) in advance of a
planned discharge, while a permit appllcatlon is bemg evaluated, or
after a permit has been 1ssued

Under the Clean Water Act, EPA has the ultimate authorlty to -
determme the extent of waters of the United States to whlch Section -
404 l?’:.,- applled. ~ EPA has, for the most - part, delegated this _
responsibility to the Corps. In New Jersey, the Corps is the

determining authority. '
| EPA also has the respons1b111ty for approvmg and ovverseemg
State assumption of the 404 program.

Finally, EPA has the authority to act agamst unpermitted
d'iécharges of dredged or fill material in accordance with Section 309
of the Clean Water Act, whlcn spec1f1es crlmmal and 01v1l penaltles:
for violations. _ , :

As I mentioned earller, the 404 (b)(l) guidelines are tne
substantive environmental criteria under which 404 permit applicatioris-

are reviewea. Compliance with the guidelines is mandatory. A major
 factor in applying the guidelines is the consideration - of
alternatives. The guidelihes_' always prohibit discharges where there is
a practical, less-damaging alternative. Where the proposed activity is
‘non-water dependeht, practical alternatives are f>resumed "to be
available,_ unless an applicant can demonstrate otherwise. | |
_ ‘The guidelines also prohibit ‘discharges wnich woula result in
significant degradation of waters of the United States. ‘Fin'dings of
significant degradation are based. upon a wide range of ecological
factors. - The guidelines also alllow the use of mitigation to campensate
for aclverse envirbmnental effects. However, mitigation may not be used
to avoid consideration of practicable alternati'veé. ' Finally‘v, - the
guidelines require a consideration of cumulative impacts. Cumulative
impacts are changes in an aquatic ecosystem that are attributable to
the collective effect of a number of individual cuscharges of dredged
~or fill material. '

It is J.mportant to recogmze that sectlon 404 only regulates
discharges of dredged or fill material. It does not regulate dredging
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. dra‘in”ing , and placement of structures on 'w'etlan_ds. Although these
activities are regulated by the Corps of Engineers, pursuant to Section
10 of the Rivers and Harbors vAct,',_ the area of jurisdiction for Section
10 is considerably less extensive than 404. A_ction by the State to
- regulate these other activities in inland freshwater wetlands would be
an unportant step in the protection of these important resources. '

‘ Sectlon 404 (g) of the Clean Water Act provxdes for State
assumptlon of the 404 program for certain waters ot the United States.
The Clean Water Act .indicates that navigable waters and adjacent
wetlands must remain under the Corps Jurlsdlctlon. Remaining inland
waters and wetlands could become part of the State s 404 program. The
Clean Water Act gives EPA the» authority to approve and oversee State -
assumptidn of the 404 program. The Governor of any State desiring to
adminivster 1ts own permit program for the discharge of dredged and fill
material may submit to the Admmlstrator of EPA a description of the:
'program it proposes to admlnlster and establlsh under State law.

An approvable State 404 program is one that is at least
equivalent to the existing Federal 404 program, in ‘t.erms of
jurisdiction, environmental criteria,v and enforcement. Of * course, -
nothing restricts a State fram enacting a program which is more -
- stringent than that required under 404. In EPA's opinion, ‘a single
state agency should be responsible for administration of 'a State 404
program. A single administrative agency allows for consistency in
determinations of jurisdiction, interpretation and application of
regulations, and enforcement. It has been our experience that a
successful wetlands program requires a well-trained technical staff,
which could be more -econdﬁically assembled by a single agency. In
- addition, administration of a State 404 program involves continuing
coordination between the State and EPA. The logistics involved in
coordinating with numerbus-pemit ‘agencies would strain EPA's ability
to fulfill its oversight responsibilities mandated by the Clean Water
Act. ' : _ _ - :
| To be eligible for 404 assumption, a State must have
authority over all waters subject to Sectlon 404. The. State definition
of wetlands must be at least as enccmpassmg as the current definition
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_'used by EP.A and the Corps. Spec1flc geographic areas of the State may
~'not - be excluaed fran the program. Partial program transfers are not
allowed. _ o '

A State must also have the ability to assure compliance with
applicable requirements of the Clean Water Act, including ‘the 404
(b)(1) guidelines. The States need not adopt the | guidelines
thenselves, but can establlsh env1ronmental criteria which are at least
as strict. v ‘ ‘ _

A State 404 program must ;Srovide for pixblic participation, :

such as public notices and opportunity for- puollc hearings in the
permit process. _
' - The State must also have the ab111ty to halt, enjoin, ana/or
prevent unauthorized discharges. State law should provide for civil
and criminal penalties which are equivalent to ‘those' specified in
‘Section 309 of the Clean Water Act.

:‘The Clean Water Act provides for EPA oversight of State 404
programs. \'  States are required ' to transmit copies of permanent.
applications to EPA. EPA then has 30 days in which to notify tne State
of its intent to comment. EPA may comment on an application within 90
- days of its. receipt'.‘ During this period, EPA coordinates with other
Federal agencies, including the Fish and Wildlife Service, the Na_tional
Marine _F'ifsheries Service, andv‘ the Corps of Engineers, who are also
given the opportunity to comment on the proposed permit. = If EPA
—'objects to a permit issUanée, the State may not issue a permit until
the _objectiion has been resolved. EPA addresses overall State
per’formance and may, in  extreme c1rcumstances, withdraw progran
approval. EPA encourages State assumption of Clean Water Act programs;
including 404. ' '

Our prelimmary review of Assembly Bill 2348 and Assembly
Bill ©72 mdlcates that although both bills woula extend protection to
. freshwater wetlands, neither bill _would provide adequate authorities 'to |
enable EPA to consider approval of State assumption of the 404 program.
' ‘Both bills exclude specific geographic areas -- the Pinela,ncis
and the Hackensack Meadowlands — fram the defin’ition' of wetlands. . In
addition, A-2348 excludes all areas subject to 404 of the Clean Water
Act, as well as man—made wetlands. ‘
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The deflnltlon of wetlands in A—2348 is not technlcally
canpatlble with the EPA defmltlon because manmade wetlande are not
always recognized under the State bill. '

' Both b1lls provide for permitting authorltles otner than a
State agency. : » : -
" Neither bill provides for public notice and public
part1c1pat10n procedures prior to a aetermmatlon to issue a permlt as
requxred by Federal law. : |

' Environmental review criteria are not as strlngent as the 404

(b)(1) guidelines. A-672 requlres ‘minimization of’ impacts, but does
not recognize ~that in certain circumstances, minimized impacts may
still be unacceptable. A-2348 would allow issuance of a permit even
- when less damaging alternatwes are available.

Each bill exempts certain activities — for instance, utility
. 11nes and linear development —— Whlch are not exe.mpted by 404. -

Enforcement remedies and penalties in- each bill are
inadequate. : Federal requirements are for civil penaltles of up to
$5,000 per day, and crunmal penalties of up to $10,000 per day. A-072
_ prpv1des for a maximum c1_v11 penalty of $3,000, and A-2348 provides for
maximum civil penalties of $1,000. Neither bill provides for criminal
penalties. o - TR o '
’ Time constraints for permit review contained in each bill
- would not allow for coordmatlon w1th E.PA, as requlred by the Clean
water Act. . _

We view the expansion of wetlands protection contemplated by
the State of New jersey as a positive contribution to en\iironnuental,
protection. | ’

' I would llke to submit coples of . EPA s 404 (b)(1) guldellnes,
and EPA's regulatlons regarding State program assumption for your ;'
information. I beheve they hav_e ‘been included in my packet to you.
EPA would ‘be pleased to provide assistance in developing ‘a State 404
program and provide adv1ce ‘concerning leglslatlon necessazy to provme
adequate authority for the 404 program.

» 1 would like to thank you for thls opportumty to comnent on
the bill.
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. ASSEMBLYMAN HOLLENBECK: Does any member of the Committee
have any questions? (negative response) ' Thank you very much for tne
information you provided to us this morning, Mr. Muszynski.

o ‘Mr. Charles Kulp, U. S. Fish and Wilalife Service. v
CHARLES KULP: Mr. Chairman, my name is Charles Kulp. I am a Fish and
-Wildlife Admimstrator for the States of Pennsylvania and New Jersey. -
I am here to represent the Reglonal Director of the Fish and wWildlife
Service in Boston. ' :

With me, I ha\},e Mr. Ralph Tiner, who is in charge of all
national wetlands inventory mapping in all of the ‘northeastern states -
and he can answer any gquestions you may ha{re on"the_ mapping system.
| I also have with me Mr. Cliff Day, who is a biologist,
| 'statloned in Absecon, New Jersey. He has worked with Mrs. Ogaen on -
A-672, and he has provided same assistance to her. |

I also have with me. a Mr. William Neidermyer, standirlg' up
here, who is from our Boston office, in the permit area.

We have reviewed copies of Assembly Bills 672 and 2348,
) " concerning tne regulatlon of freshwater wetlands in the State of New
Jersey. ’ ‘ :
‘A‘s you may be aware, the service regularly provides technical
assistance »to.various state . agencies on environmental issues, and in
this manner has provided technicalb assistance toward the development of
proposed bill 672, and has part1c1pated in a serles of workshops ana
meetmgs. _ -

As a general background, our office in Absecon, New Jersey,
‘has reviewed and cammented on thousands of Federal permit applications,
and on numerous other proyects that involve New Jersey's Wetlands,
particularly in tidal areas. -Our Congressmnal mandate is to provme
the Federal vleadership to preserve, protect, and enhance fish and
wildlife in their habitats for the continuing benefit of people. We
consider our involvement witn the proposed Wetland bills for the State |
a direct way to implement this important mandate.

In general, wetla