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Notice of Appeal.

Served— January 8, 1920.

Filed— January 15, 1921.

New Jersey Supreme Court

The Combinatio n1Rubber Manu-
facturing Company, a cor-
poration,

Prosecutor,

against

The Court of Common Pleas, in
and for the County of Essex,
and John H. Scott, Clerk of
Common Pleas, and Richa rd
Obser,

Defendants.

To Howard S. Dodd,
Attorney of Defendant:

Sir:

10
On Certiorari.
Notice of
Appeal.

20

PLEASE TAKE NOTICE, that the Prosecutor 30
in the above stated cause hereby appeals from the
whole of the judgment entered therein to the New
Jersey Court of Errors and Appeals in the last

resort in all causes.

LINDABURY, DEPUE & FAULKS,
Attorneys of Prosecutor.

Dated, December 31, 1920.
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Grounds of Appeal.

Filed— May 19, 1921.

NEW JERSEY SUPREME

The Combination Rubber Manu-
facturing Company, a cor-
poration,

Prosecutor-Appellant,

VS.

The Court of Common Pleas, in
and for the County of Essex,
and John H. Scott, Clerk of
the Court of Common Pleas,
and Richard Obser,

Defendants-Respondents.

To Howard S. Dodd, Esq.,
Attorney of Defendants.

Sir:

PLEASE TAKE NOTICE that the following
are the grounds upon which the prosecutor-appel-
lant appeals from the judgment heretofore render-
ed in the above named cause and from every part

thereof:

1. The Court erroneously affirmed the judg-
ment of the Essex County Court of Common Pleas,

COURT.

On Appeal,
etc.

Grounds of
Appeal.

whereas it should have reversed said judgment.

2. The Court erroneously sustained the judg-
ment of the Essex County Court of Common Pleas

whereby it was determined that



H
Grounds on Appeal.

“the case is not within the schedules in sub-
division (c) of paragraph 11 of Section II
of the Compensation Act, which are confined
to disability partial in character where the
question would be the extent of disability.”

whereas it should have been determined that the
case is governed by the schedules contained in sub-
division (c) of paragraph 11 of Section II of the
Workmen’s Compensation Act of 1911, as amended
by Chapter 174 of the Laws of 1913.

3. The Court erroneously sustained the judg-
ment of the Essex County Court of Common Pleas
whereby it was determined that

“the matter is not controlled by the mere phy-
sical member removed, but the disability in-
curred,”

whereas it should have been determined that the
amount of compensation to be awarded is deter-
mined by the nature and extent of the particular
injury suffered by the defendant, Richard Obser
as a result of the accident arising out of and in
the course of his employment by respondent on
August 30, 1917.

4. The Court erroneously sustained the judg-
ment of the Essex County Court of Common Pleas
whereby it was determined that the Legislature in
enacting subdivision (c) of paragraph 11 of Sec-
tion II of the Compensation Act, meant by “an
eye” the first eye if a man had two eyes, whereas
it should have been determined that in enacting

said subdivision (c¢) of paragraph 11 of Section II

iq

gQ

gQ
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Grounds on Appeal.

of the Compensation Act, the Legislature meant
by “an eye” one eye, whether the injured employee
had one or two eyes prior to the occurrence of
the accident.

5. The Court, erroneously sustained the judg-
ment of the Essex County Court of Common Pleas
whereby it was determined that the Legislature,
in enacting subdivision (c) of paragraph 11 of
Section II of the Compensation Act, meant by “an
eye” the first eye if a man had two eyes, whereas
it should have been determined that the Legis-
lature, in enacting said subdivision (c) of para-
graph 11 of Section II of the Compensation Act,
meant by “the loss of an eye” the loss of one eye
whether or not the injured employee had formerly
lost the sight of his other eye or was in posses-
sion of the use of both eyes prior to the accident
which resulted in the loss of one of them.

6. The Court erroneously sustained the judg-
ment of the Essex County Court of Common Pleas
whereby it was determined that the Compensation
Act makes no specific provision for the loss of the
second eye, whereas it should have been determined
that the Compensation Act specifically provides for
the loss of an eye whether it be the first or second
eye, in subdivision (c) of paragraph 11 of Sec-
tion II thereof.

7. The Court erroneously sustained the judgment
of the Essex County Court of Common Pleas
whereby it was determined that the Compensation
Act makes no specific provision for the loss of
the second eye, but does provide in substance that
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Grounds on Appeol,

total blindness shall constitute total disability by
providing that where there is the loss of both
eyes, a total and permanent disability is incurred,
whereas it should have been determined that the
Compensation Act does make specific provision for
the loss of the second eye in subdivision (c) of
paragraph 11 of Section II thereof, and only pro-
vides that the loss of both eyes shall constitute
total and permanent disability when the loss of
both eyes reulted from one and the same accident
arising out of and in the course of the injured
person’s employment.

IQ

8. The Court erroneously sustained the judg-

ment of the Essex County Court of Common Pleas
whereby it was determined that as a result of the
said accident the defendant, Richard Obser, suffer-
ed an injury total in character and permanent in
quality, whereas it should have been determined
that the said defendant suffered an injury partial
in character but permanent in quality, consisting
of “the loss of an eye.”

. The Court erroneously sustained the judg-

ment of the Essex County Court of Common Pleas
whereby it was determined that the defendant,
Richard Obser, is entitled to compensation for
an injury total in character and permanent in
quality, in the sum of $10.00 per week for a period
of 400 weeks, whereas it should have been deter-
mined that the said defendant was entitled to com-
pensation in the sum of $10.00 per week for a
period of 100 weeks.

20
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Grounds on Appeal.

10. The judgment of the Court is in all respects
illegal and void.

11. Said judgment is contrary to law.

LINDABURY, DEPUE & PAULKS,
Attorneys of Prosecutor-Appellant.

Dated, January 12th, 1921.
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Affidavit for Writ of Certiorari.

Piled, September 30, 1919.
New Jersey Supreme Court

The Combination Rubber Manu- \
FACTURING COMPANY, a (OO I
poration, /

Prosecutor-Respondent, 1 Qn "er

v / tiorari.

Rich ard Obser, 1
Defendant-Petitioner.

State of New Jersey, Y
County of Essex, Jj

JAMES E. M. TAMS, of full age, being duly
sworn according to law on his oath, says: I am
an attorney-at-law of this state and am employed
by Messrs. Lindabury, Depue & Faulks, attorneys
for the above named prosecutor-respondent, and
have had actual charge of the defense of the above
named suit in its behalf.

On or about April 5,1918, a petition was filed in
the Essex County Court of Common Pleas by
Howard S. Dodd, Esq., attorney for Richard Obser,
the petitioner therein, under Chapter 95 of the
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Affidavit of Janies E. M. Tants.

Laws of 1911 and the amendments thereof and sup-
plements thereto, otherwise known as the “Work-
men’s Compensation Act,” against the prosecutor-
respondent, the material averments of which were
that on or about August 30, 1917, the said peti-
tioner was employed by The Combination Rubber
Manufacturing Company, the respondent named
therein, as a machinist; that while so employed, on
or about said date, a piece of emery flew into his
right eye from a machine which was being operated
by another employee, a grinding tool man, as a re-
sult of which the petitioner’s said right eye became
affected and he was rendered totally blind, having
previously lost the sight of his left eye; that the
respondent therein had actual knowledge of the'
said injury; that the wages of said petitioner at the
time of the said injury and prior thereto, were at
the rate of $3.55 per day or $21.29 per week; that
the petitioner and the respondent therein had failed
to agree upon the amount of compensation due to
the petitioner for his said injuries and that the
said respondent disputed the petitioner’s claim that
he is entitled to Deceive compensation for a per-
manent total disability due to the loss of his en-
tire sight, it being the claim of the respondent that
it is liable to pay compensation for a permanent
partial disability for the loss of one eye.

By an order dated April 5, 1918, the hearing of
the said petition was set down for Wednesday, the
first day of May, 1918, at the Court House (Com-
mon Pleas Room) in the City of Newark at 10
o’clock in the forenoon or as soon thereafter as
counsel could be heard, and it was further pro-
vided in the said order that a true but uncertified
copy thereof, together with a copy of the said peti-
tion, should be served upon the respondent within
six days thereafter. A copy of the said petition
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Affidavit of James E. M. Tams.

and order fixing the time and place of hearing were
duly served upon the prosecutor-respondent on
April 8, 1918, and thereafter, on or about May 17,
1918, an answer was filed by the said respondent,
consent having been given to the filing of the same
as within .time.

The said answer admitted all of the allegations
of the said petition and further alleged that the re-
spondent had paid doctor’s bill and other medical
expenses to the extent of $50.00 incurred by the
petitioner during the first two weeks after the oc-
currence of the injuries suffered by him, and that
it had paid compensation to the petitioner at the
rate of $10.00 per week for a period of 11 weeks
beginning two weeks after the occurrence of the ac-
cident and continuing up to and including Novem-
ber 29, 1917, on account of temporary disability
which ceased and ended on the said date, and that
such facts were not disputed by the petitioner.

The hearing of said petition, having been set
down for May 1, 1918, was at that time heard by
the court in the presence of the attorneys represent-
ing the respective parties thereto. At the said
hearing no testimony was offered on behalf of either
of the said parties, who agreed upon the following
facts, namely:

That on August 30, 1917, the petitioner was enr
ployed by the respondent as a machinist and was
receiving wages at the rate of $21.29 per week,
that on August 30, 1917, while so employed in the
respondent’s factory, a piece of emery flew from a
machine which was being operated by a grinding
tool man and embedded itself m the petitioner s
right eye, causing an injury which resulted in the
loss of the sight of petitioner’s right eye, thereby
rendering him totally blind, the sight of his left
eye having been lost many years before he entered
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Affidavit of James E. M. Tams.

the employment of the respondent; that said in-
jury was the result of an accident which arose out
of and in the course of the petitioner’s employ-
ment by respondent, who had actual knowledge of
the occurrence of said accident; that the respond-
ent had paid medical expenses incurred by the peti-
tioner during the first two weeks after the occur-
rence of the said injury, together with compensa-
tion for temporary disability suffered as a result
of the said accident as alleged in its said answer.

At the said hearing and in its memorandum sub-
mitted to the court, the respondent maintained that
the amount of compensation to which the petitioner
is entitled for the injury sustained by him as a re-
sult of said accident, is specifically fixed by the
“Workmen’s Compensation Act” and is payable
thereunder on the basis of “the loss of an eye,”
being a disability partial in character but per-
manent in quality, included in the schedule of com-
pensation therein set forth, at the rate of $10.00 per
week for a period of 100 weeks, and admitted li-
ability to that extent.

The court having heard the facts as stipulated,
and having considered the arguments presented by
the respective attorneys, took the matter under
consideration and on June 26, 1919, filed a de-
termination of facts and rule for judgment, a certi-
fied copy of which is hereto annexed, wherein he
found and determined that the facts were as stipu-
lated and heretofore set forth; that

The case is not within the schedules in sub-
division (c) of paragraph 11 of section II of
the Compensation Act, which are confined to
disability partial in character, where the ques-
tion would be the extent of disability. The
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Affidavit of James E. M. Tams.

matter is not controlled by the mere physical
member removed, but the disability incurred.
The Legislature in this subdivision meant by
an ‘eye’ the first eye, if a man had two eyes.
The Compensation Act makes no specific pro-
vision for the loss of the second eye, but does
provide in substance that total blindness shall
constitute total disability by providing that
where there is the loss of both eyes, a total and
permanent disability is incurred” ;

that

“As a result of the saM accident the peti-
tioner suffered an injury total in character and
permanent in quality, and is entitled to com-
pensation therefore from the respondent in
the sum of $10 per week for a period of 400
weeks, from November 29, 1917, the date on
which the temporary disability resulting from
said accident admittedly ceased and term-
inated.”

and judgment was thereupon entered in favor of
the petitioner against the respondent in the sum of
$4,000.00, payable at the rate of $10.00 per week
for a period of 400 weeks, beginning November 29,
1917, together with petitioner’s costs to be taxed.
Neither the respondent nor its attorneys have con-
sented to the filing of the said determination and
rule for judgment.

Wherefore, respondent prays that a writ of cer-
tiorari may be allowed to review the determination
of the said Essex County Court of Common Pleas,

10
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Writ of Certiorari.

and the judgment entered thereon, to the end that
the same may he set aside and reversed.

JAMES E. M. TAMS.

Sworn to and subscribed before me

this sixth day of September, 1919.

B. iS. Horner,
Attorney at Law of New Jersey.

Writ of Certiorari.
Filed, October 25, 1919.

New Jersey, ss.:

The State of New Jersey to the Court of
Common Pleas in and for the County
(Seal) of Essex and John H. Scott, Esq.,
Clerk of said Court of Common Pleas,

and Richard Obser.

GREETING :

We being willing for certain reasons to be certi-
fied of and concerning a certain determination of
facts and rule for judgment rendered on the 26th
day of June, 1919, by William P. Martin, Esq., one
of the judges of the said Court of Common Pleas in
and for the County of Essex, in a certain proceed-
ing brought on behalf of Richard Obser, petitioner,
against The Combination Rubber Manufacturing
Company, a corporation, respondent, for the deter-
mination and recovery of compensation under an
act of the Legislature of the State of New Jersey,
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Writ of Certiorari.

entitled “An Act prescribing the liability of an em-
ployer to make compensation for injuries received
by an employee in the course of employment, es-
tablishing an elective schedule of compensation,
and regulating the procedure for the determina-
tion of liability and compensation thereunder,” ap-
proved April 4, 1911, and the acts amendatory
thereof and supplemental thereto, do command you
that the said determination of facts and rule for
judgment, together with all proceedings for the
making of the same, and all things touching and
concerning the same as fully and entirely as be-
fore you they remain or are in your custody or con-
trol, you do certify and send together with this
writ, to our Justice of our Supreme Court of Judi-
cature at Trenton, on the 24th day of October,
1919, and that therein may be caused to be done ?)(
what of right and according to law ought to be

10

done.

WITNESS, Honorable William S Gummere,
Chief Justice of our said Supreme Court, at Tren-
ton, this 27th day of September, 1919.

ENOCH L. JOHNSON.
Clerk.
Lindabury, Depue & Faulks*
Attorneys. 30

A true copy.
Enoch L. John son ,
Clerk.

Service of a copy of the within writ is hereby
acknowledged this 1st day of October, 1919.

HOWARD S. DODD,
Attorney of Defendant,
Richard Obser. 40
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Return to Writ of Certiorari.

State of New Jersey, 1
County of Essex, J ss*:

We, William P. Martin, Judge of the Court of
Common Pleas, Essex County, New Jersey, and
John H. Scott, Clerk of said Court of Common
Pleas, Essex County, New Jersey, do hereby certify
and return to the Supreme Court of Judicature of
the State of New Jersey the pleadings, determina-
tion and statement of facts and judgment record,
together with all things touching and concerning
the same and as and by within writ to us directed,
we are commanded.

jq

In Witness Whereof, we have hereunto

set our hands and the seal of said

(Seal) Court at Newark, New Jersey, this
24th day of October, 1919.

2q

WM. P. MARTIN,
Judge of the Court of Common Pleas,
Essex County, New Jersey.

John H. Scot t,
Clerk of the Court of Common Pleas,
Essex County, New Jersey.

80

40
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Order.
Filed, September 30,1919.

NEW JERSEY SUPREME COURT.

The Combination Rubber Manu- \
FACTURING COMPANY, a COr- 1
poration, |

Prosecutor, 1

VS. .
i On Certiorari.

The Court of Common Pleas in
and for the County of Essex I
and John H. Scott , Esq., Clerk I
of said Court of Common Pleas, '
and Richard Obser,

Defendants.

Order.

Application having been made on behalf of the
prosecutor of the writ of certiorari heretofore is-
sued in the above entitled cause for an order that a
transcript of the stipulations of fact entered into
at the hearing before the Court of Common Pleas
in and for the County of Essex, be certified and re-
turned with the said writ,

IT IS, on this day of September, 1919, OR
DERED that a transcript of the stipulations of
fact entered into at the hearing before the said
Court of Common Pleas in and for the County of
Essex upon the petition of Richard Obser against
The Combination Rubber Manufacturing Com-
pany, a corporation, be .certified and returned into
this court, together with the determination and
statement of facts and the order, and all other pro-
ceedings for the making of the same, which are re-

10
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Reasons.

turned into court in accordance with the com-
mand of the said writ of certiorari.

WM. S. GTJMMERE,
C. J.

Dated, Sept. 27, 1919.
10

Entered on motion of
Lindabury, Depue & Faulks,
Attorneys.

Reasons.

Filed, October 25, 1919.

20 NEW JERSEY SUPREME COURT.

The Combination Rubber Manu-
facturing Company, a cor-
poration,

Prosecutor,

VS. ) .
On Certiorari.

The Court of Common Pleas in Reasons.
30 and for the County of Essex

and Joh n H. Scott , Esq., Clerk
of said Court of Common Pleas,
and Richard Obser,

Defendants.

The above named prosecutor presents the follow-
ing reasons for setting aside the proceedings, deter-
mination of facts and rule for judgment brought
before this honorable court by the Writ of Cer-

40 tiorari allowed in the above entitled cause.
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Reasons.

1. Because in the said determination of facts and
rule for judgment it was ordered that judgment be
entered in favor of the defendant, Richard Obser
and against the said prosecutor, with costs, whereas
it should have been ordered that judgment be en-
tered in favor of said prosecutor and against the
said Richard Obser.

2. Because by the said determination of facts and
rule for judgment it was determined that

[13

the case is hot within the schedules in sub-
division (c) of paragraph 11 of section II of
the Compensation Act) which are confined to
disability partial in character, where the ques-
tion would be the extent of disability,”

Whereas ;/t should have been determined that the
Case is governed by the schedules contained in sub-
division (c) of paragraph 11 of section II of the
Compensation Act.

3. Because by the Said determination of facts and
rule for judgment it was determined that

“the matter is not controlled by the mere
physical member removed, but the disability
incurred,”

Whereas it should have been determined that the
amount of compensation to be awarded is deter-
mined by the nature and extent of the particular
injury suffered by the defendant, Richard Obser.

4. Because by the Said determination of facts and
rule for judgment it was determined that the Leg-
islature in enacting subdivision (c¢) of paragraph
11 of section II of the Compensation Act, meant

10

20
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Reasons.

by an “eve” the first eye if a man had two eyes,
whereas it should have been determined that in
enacting said subdivision (¢) of paragraph 11 of
section II of the Compensation Act, the Legislature
meant by “an eye” one eye, whether the injured
employee had one or two eyes prior to the occur-
rence of the accident.

5. Because by the said determination of facts
and rule for judgment it was determined that the
Legislature, in enacting subdivision (c¢) of para-
graph 11 of section II of the Compensation Act,
meant by an “eye” the first eye if a man had two
eyes, whereas it should have been determind that
the Legislature, in enacting said subdivision (c) of
paragraph 11 of section II of the Compensation Act,
meant by “the loss of an eye” the loss of one eye
Whether or not the injured employee had formerly
lost the sight of his other eye or was in possession
of the use of both eyes prior to the accident which
resulted in the loss of one of them.

6. Because by the said determination of facts and
rule for judgment it was determined that the Com-
pensation Act makes no specific provision for the
loss of the second eye, whereas it should have been
determined that the Compensation Act specifically
provides for the loss of an eye whether it be the first
or second eye, in subdivision (c¢) of paragraph 11
of section II thereof.

7. Because by the said determination of facts and
rule for judgment it was determined that the Com-
pensation Act makes no specific provision for the
loss of the second eye, but does provide in substance
that total blindness shall constitute total disability
by providing that where there is the loss of both
eyes, a total and permanent disability is incurred,
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Reasons.

whereas it should have been determined that the
Compensation Act does make specific provision for
the loss of the second eye in subdivision (¢) of para-
graph 11 of section II thereof, and only provides
that the loss of both eyes shall constitute total and
permanent disability when the loss of both eyes re-
sulted from one and the same accident arising out
of and in the course of the injured person’s em-
ployment.

8. Because by the said determination of facts and
rule for judgment it was determined that as a result
of the said accident the defendant, Richard Obser,
suffered an injury total in character and permanent
in quality, whereas it should have been determined
that the said defendant suffered an injury partial
in chareater but permanent in quality, consisting
of “the loss of an eye.”

9. Because by the said determination of facts and
rule for judgment it was determined that the de-
fendant, Richard Obser, is entitled to compensation
for an injury total in character and permanent in
quality, in the sum of $10.00 per week for a period
of 400 weeks, whereas it should have been deter-
mined that the said defendant was entitled to com-
pensation in the sum of $10.00 per week for a

period of 100*weeks.

10. Because by the said determination of facts
and rule for judgment it was determined that the
prosecutor herein has paid compensation to the de-
fendant, Richard Obser, for a temporary disability
suffered as a result of said accident at the rate of
$10.00 per week for a period of 11 weeks, beginning
two weeks after the occurrence of the said accident
and continuing down to and including November
29, 1917, and it was ordered that judgment final
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Reasons.

be entered in favor of the defendant, Richard Obser,
and against the prosecutor, The Combination Rub-
ber Manufacturing Company, in the sum of
$4,000.00, payable at the rate of $10.00 per week
for a period of 400 weeks, beginning November 29,
1917, thus making a total of 411 weeks, whereas
paragraph 14 (a) of section 2 of the Compensation
Act specifically provides that

“in no case Shall the total number of weekly
payments be more than 400.”

11. Because the said determination of facts and

rule for judgment is in other respects illegal and

void.

LINDABURY, DEPUE & FAULKS,
Attorneys of Prosecutor.

Dated, September 6th, 1919.
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Petition«

Filed, April 9, 1918.

ESSEX COUNTY COURT OF COMMON
PLEAS,

Richard Obser,
Petitioner, On Petition

for Compensa-
tion, &c., under

The Combination Rubber Manu- tie Employers

FACTURING COMPANY, a COI*1 liability Act.

poration, Petition.
Respondent.

TO THE JUDGES OF THE COURT OF COM-
MON PLEAS OF THE COUNTY OF ESSEX :

Yonr petitioner, Richard Obser, respectfully
shows: >

Fir st .—-That he resides at No. 31B South Warren
Street, in the City of Trenton, County of Mercer,
and State of New Jersey, mid that on or about the
thirtieth day of August, 1917, he was employed by
the defendant at its place cfbusiness, in the Town
of Bloomfield, County of Essex, and -State of New
Jersey, at his trade as a machinist.

Second.— That on the day and year aforesaid
while so employed, a piece of emery flew into his
right eye from a machine being operated by a
grinding tool man.

Third.— That as a result of said accident and a
resulting infection in said eye, your petitioner was

Id

28

3d
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Petition.

rendered totally blind, having previous to this said
accident lost the sight of his left eye.

Fourth. That the said defendant, Combination
Bubber Manufacturing Co., has had actual knowl-
edge of his said injury.

Fifth. That at the time of said injury and prior
thereto, your petitioner received as compensation
from the said defendant wages at the rate of Three
and 55/100 dollars per day or Twenty-one and
29/100 dollars per week.

Sixth. That your petitioner and the said de-
fendant have failed to agree upon the amount of
compensation due to your petitioner for his said
injuries, but on the contrary said defendant dis-
putes the claim of your petitioner on the ground
that it is liable to payment for a permanent partial
disability for the loss of one eye, whereas your
petitioner contends that he is entitled to receive
payments for a permanent total disability due to
the loss of his entire sight.

Seventh.— Your petitioner therefore prays that
this court will determine the amount of compensa-
tion due to your petitioner from the said defendant
under the act entitled, “An act prescribing the lia-
bility of an employer to make compensation for
injuries received by an employe in the course of the
employment, establishing an elective schedule of
compensation and regulating procedure for the de-
termination of liability and compensation there-
under; approved April 4,1911, and the acts supple-
mental thereto and amendatory thereof, and that
your petitioner may be awarded his costs in this
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Petition.

proceeding, and such other or further relief as may
be proper.

And your petitioner will ever pray, etc.

RICHARD OBSER,
Petitioner. ™

State of New Jersey,
County of Mercer,

Richard Obser, of full age, being duly sworn
according to law, on his oath, deposes and says that
he is the petitioner named in the foregoing petition;
that the same has been read to him and he is famil-
iar with the contents thereof, and that the matters ~
and things therein set forth are true according to
the best of his knowledge and belief.

RICHARD OBSER.

Subscribed and sworn to before
me this 20th day of March, 1918.

S. H. Cain,
(Seal) Notary Public, N. J. 30

40
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Order Fixing* Time and Place of
Hearing.

Filed, April 9, 1918.

ESSEX COUNTY COURT OF COMMON
PLEAS.

On petition for compensation under
“An Act prescribing the liability
of an employer to make compensa-
tion for injuries, received by an
employee in tbe course of employ-
ment, establishing an elective
schedule of compensation and regu-
lating procedure for the determin-
ation of liability and compensa-
tion thereunder,” approved April
4, 1911, and the several supple-
ments thereto and acts amendatory
thereof.

Richard Obser,
Petitioner,
VS.

The Combination Rubber Manu-
facturing Co., a corporation,
Respondent.

ORDER FIXING TIME AND PLACE OF
HEARING.

A petition having been filed in this cause by the
Petitioner praying for the compensation payable
by the Respondent, it is on this 5th day of April,
1918.
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Answer.

ORDERED, that the hearing of said matter be
and hereby is set down for Wednesday, the 1st
day of May, 1918, at the Court House (Common
Pleas Court Room), in the City of Newark, at Ten
«’clock in the forenoon, or as soon thereafter as
counsel can be heard. And it is further

ORDERED, that a true, but uncertified copy
of this order (together with a copy of the petition,
upon which this order is based) be served upon the
Respondent, within six days after the date of this

order.
H. Y. OSBORNE,

President Judge of the Essex County
Court of Common Pleas.

On motion of Howard S. Dodd,
Attorney for Petitioner. 20

Answer.
Piled, May IT, 1918.

ESSEX COUNTY COURT OF COMMON
PLEAS.

Richard Orser,
Petitioner,
On Petition

for Compensa-

tion &ec.
The Combination Rubber Manu-

facturing Company, a cor- Answer,

poration,
Respondent.

The answer of the Combination Rubber Manu-
facturing Company, a corporation organized and
existing under and by virtue of the laws of the
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Ansver.

State of New Jersey, having its principal office
and place of business in the Town of Bloomfield,
in the County of Essex and State of New Jersey,
the above named respondent, says that:

1. It admits the allegations of paragraphs 1, 2,

3, 4, 5 and 6 of the petition.

2. It further alleges that it has paid doctor bill

and other medical expenses to the extent of Fifty
Dollars incurred by the said petitioner during the
first two weeks after the occurrence of the injuries
suffered by him, and further alleges that it has
paid to the petitioner compensation at the rate of
Ten Dollars per week for a period of eleven weeks
beginning two weeks after the occurrence of the
accident and continuing up to and including No-
vember 29th, 1917, on account of temporary dis-
ability which ceased and ended on the said date,
which facts are not disputed by the petitioner.

COMBINATION RUBBER
MANUFACTURINGS COMPANY,
By Fred L. Cotnover, Secy,
Respondent.

State of New Jersey,
County of Essex,

Fred L. Conover, being duly sworn according to
law on his oath deposes and says: I am Secretary
of the Combination Rubber Manufacturing Com-
pany, the respondent named in the foregoing an-
swer ; I have read the petition and the said answer
and am familiar with the facts therein contained
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which are true to the best of my knowledge and be-

lief.
FRED L. CONOVER.

-Subscribed and. sworn to
before me this day

of May, A. D., 1918. 20
John Schneider,
Notary Public.

(Seal).

Consent to the filing of the within answer as in
time is hereby given this 16th day of May, 1918.

HOWARD S. DODD,
Attorney of Petitioner.

20
Statement of Facts.

ESSEX COUNTY COURT OF COMMON
PLEAS.

May 29, 1918.

Richard Obser,
Petitioner,

30

VS.

The Combination Rubber Manu -
facturing Company,
Respondent.

Transcript of shorthand notes of proceedings

taken before his Honor, William P. Martin, Judge,

at the court house In the City of Newark, New

Jersey. u w— 40
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A ppearances :

Howard S. Dodd, Esq., for Petitioner.
James E. M. Tams, Esq., (Messrs. Lindabury, De-

pue & Faulks) for Respondent.

Mr. Dodd: The facts are that Richard
Obser entered the employ of The Combina-
tion Rubber Company having previously
been blind in his left eye by reason of an
accident, that while in the employ of The
Combination Rubber Manufacturing Com-
pany a piece of emery flew into his right
eye, an inflammation resulted and he lost
the total sight of his right eye, rendering
him totally blind.

The respondent has paid the doctor’s bill
and medical expenses to the extent of Fifty
Dollars and has paid to petitioner compen-
sation at the rate of Ten Dollars a week for
the period of eleven weeks. This compensa-
tion is in full of temporary disability which
ceased on November 29th, 1917.

The Court: As the court understands
the pleadings and the agreement of counsel
the facts are that the petitioner was em-
ployed by the respondent at a time when he
only had the sight of one eye and that he
was injured by an accident arising out of
and was in the course of the employment,
in that while using an emery wheel some-
thing flew into the good eye and as a result
of the injury he has now lost the sight of
the good eye and that at the present time
he is totally blind, the blindness in the eye
the sight of which he lost first having been
caused by some other fact and the second
one having been directly caused by the ac-
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cident at present, and the question is one
of law, as to whether he is entitled to com-
pensation for a permanent and partial dis-
ability of one hundred weeks or a total and
permanent disability of something more.
That is the point, is it?

Mr. Dodd: Yes, sir.

The Court: Are there any other facts to
be put in the case?

Mr. Tams: The additional facts are that
he has received all the compensation to
which he is entitled on account of tempor-
ary disability and he is now receiving com-
pensation on account of the permanent dis-
ability.

The Court: Whatever that may be.

Mr. Tams: Our claim being, of course,
that it is on the basis of the loss of one eye.

I, F. L. Salmon, official stenographer for the
Essex County Court of Common Pleas, Part 1,
do hereby certify that the foregoing is a true copy
of the proceedings taken before Judge William
P. Martin, Judge; that no testimony was taken.

Dated, October 24, 1919.

F. L. SALMON.
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Filed, June 6, 1919.

ESSEX COUNTY COURT OF COMMON
PLEAS,

10 Richard Obser, 10pinion.
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Petitioner, /
I Summary

V Proceedings
The Combination Rubber Manu-( Under Work-

facturingCompany, 1 men’s Corn-
Respondent. Ipensation Act.

Mr. Howard C. Dodd, for Petitioner.

Messrs. Lindabury, Depue & Faulks (Mr. James
E. M. Tams, of Counsel), for Respondent.

MARTIN, J.-

This is a proceeding by Richard Obser, peti-
tioner, against The Combination Rubber Manufac-
turing Company, respondent, under the Work-
men’s Compensation Act. Respondent answered,
substantially admitting all the material facts.

Petitioner lost the sight of his left eye many
years before he entered the employment of
respondent. He apparently, from the time of the
loss of the first eye, had the full use of the sec-
ond eye until this accident. While performing
the duties of his employment an accident occurred,
arising out of and in the course of the employment
causing an injury to his right eye which resulted
in the loss of the second eye, thus rendering him
totally blind.
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Petitioner contends that he is entitled to com-
pensation of one-half his wages for a disability
total in character and permanent in quality for
four hundred weeks. Respondent contends that
petitioner is entitled to compensation for a disa-
bility partial in character and permanent in qual-
ity, to wit, the loss of any eye for a period of one
hundred weeks.

The determination of the question involves the
construction of paragraph 11 of the act, which pro-
vides :

“11. Following is the schedule of compensa-
tion.” * * *

“(b) For disability total in character and
permanent in quality fifty per centum of the
wages * * *. This compensation shall be paid
during the period of such disability, not, how-
ever, beyond four hundred weeks.”

“(c) For disability partial in character but
permanent in quality the compensation shall
be based upon the extent of disability.

“In cases included by the following sched-
ule the compensation shall be that named in
the schedule, to wit. * * *

“For the loss of any eye, fifty per centum
of daily wages during one hundred weeks.

“The loss of both hands, or both arms, or
both feet, or both legs, or both eyes, or of any
two thereof, shall constitute total and perma-
nent disability to be compensated according to
the provisions of clause (b).”

It is urged that petitioner is entitled to compen-
sation for four hundred weeks, because the result
of the accident is disability total in character and
permanent in quality and that the disability falls
within the class described in clause subdivision (b).

rary
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It is claimed that by the generosity of nature peti-
tioner was provided with two eyes, that when he lost
the first the second performed “double work/7
known as compensation, and that he had fair
vision, and that by the accident the result is total
blindness. The contention is that the act broadly
and liberally construed, as it should be in accord-
ance with numerous decisions, gives compensation
for the disability incurred and that compensation
should not be unduly restricted to the specific in-
jury alone.

It is contended by respondent that the act estab-
lishes an agreement whereby the employer prom-
ises to pay a specific compensation for the particu-
lar physical injury suffered by the employee re-
gardless of the result to the employee and not for
the impairment of his earning capacity or general
disability caused by the injury; that the accident
caused the loss of an eye only and that the acci-
dent alone would not have resulted in total dis-
ability if petitioner had another eye and that this
present respondent should not be held responsible
for the result contributed to by a prior injury.

The question to be decided is whether an em-
ployer is responsible for total and permanent dis-
ability occasioned by the loss of the second eye,
hand, arm or leg in a case where he is clearly not
responsible in any way for the loss of the first eye,
hand, arm or leg. This question is one of novel im-
pression in New Jersey. The courts of other states
with statutes containing like provisions have been
called upon to decide the question. In Minnesota
the statute is like that of New Jersey, except for
an additional provision that if an employee receives
an injury which of itself would only cause perma-
nent and partial disability but which, combined
with a prior injury, does in fact cause permanent
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and total disability, the employer shall be liable
for the permanent and partial disability only
caused by the second injury; hence the statute of
that state shows that the legislature believed that
if the proviso were not inserted the proper con-
struction of the act would be that the second in-
jury caused a permanent and total disability. See
State ex rel. Oarwin vs. District Court of Cass
County, 151 N. W., 910. The Legislature of New
York, Laws 1915, Chap. 615, similarly amended
the compensation act of New York because the
courts had already construed the original act to
give compensation for a total and permanent dis-
ability.

In Schwab vs. Emporium Forestry Co. and
Travelers Ins. Co., 167 App. Div., 614; 153 N. Y.
Supp., 234; aff. Ct. Appeals, 216 N. Y., 712; 111
N. E., 1099, decided before the amendment of 1915,
the second accident happened while the employee
was working for a different employer in another
character of employment from the first accident.
The facts showed the loss of the second hand. The
opinion states:

“If a man has two hands, he is presumably
a more efficient worker and can receive higher
wages than if crippled by the loss of one hand.
The method of * * * compensation for the loss
of one hand is to allow sixty-six and two-
thirds per centum of the salary * * * for 244
weeks. If the injured party had two hands
and were earning $20 a week, if he lost one
hand he would recover $3253.33. Another
workman having lost one hand before enter-
ing the employment would be receiving say
$10 a week for less efficient service. If that
workman lost the second hand in the service,
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if the claim of the insurance carrier is right,
he would receive for 244 weeks at $10 a week
or $1626.67. So that for the loss of the second
hand, which had its double value on account
of the previous loss of the first hand, under
this system he would be entitled to receive
only half as. much as for the loss of the first
hand. This anomalous result would indicate
that the legislature could not so have intend-
ed. By subdivision 1 of Section 15, the
loss of both hands shall presumably constitute
total disability. As compensation for that
total disability he is to receive sixty-six and
two-thirds per cent, of the average weekly
wages that he is then earning. As the man
with one hand is presumably earning less
wages than a man with two hands, to allow for
the loss of the second hand as a permanent dis-
ability, a percentage of the weekly wage that
he was then earning would be in complete har-
mony with the compensation to one who had
lost both hands by the accident who receives
his sixty-six and two-thirds per cent, upon the
greater wages that he was earning at the time
of the accident.”

In Kriegham vs. Buffalo Wire Worjss, 169 27. Y.
S., 307, the Appellate Division, Third Department,
rendered a very interesting opinion in relation to
the loss of the second eye, in which the court says:

“It appeared that in 1901, the claimant had
suffered an accidental injury to the left eye
which had resulted in the permanent total loss
of the vision of that eye except as to 8/200
minus. This rendered the sight of that eye
useless for any vocational purpose. The fact
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of the left eye having been injured was not
taken into account by the commission. * * *

The commission, understanding the case to
be one of permanent partial disability only,
made the award of 1914. That the claim was
in fact one entitling the claimant to an award
for permanent total disability cannot be
questioned, nor can it be doubted that such
award would have been made had the com-
mission been fully informed as to the facts.”

In Massachusetts, in the case in Re: Brancon-
nier, 223 Mass., 273; 111 N. E., 792, the opinion
states:

“The employee, when he entered the service
of the subscriber, had that degree of capacity
which enabled him to do the work for which
he was hired. That was his capacity. It was
an impaired capacity as compared with the
normal capacity of a healthy man in the pos-
session of all his faculties, but, nevertheless, it
was the employee’s capacity. It enabled him
to earn the wages which he received. He be-
came an employee under the Act and thereby
entitled to all the benefits conferred upon those
coming within that description. The act af-
fords a fixed compensation for a limited time
“while the incapacity for the work resulting
from the injury is total”. It establishes no
other standard. It fixes no method for divid-
ing the effect of the injury and attributing
part of it to the employment and another part
to the pre-existing condition, and it gives no in-
tention that the legislature intended any such
division.

20

30



10

20

30

30
Opinion of Court.

The total capacity of this employe was not
so great as it would have been if he had had
two sound eyes. His total capacity was thus
only a part of that of the normal man, but
that capacity which was all he had, had been
transformed into a total incapacity by reason
of the injury. That result has come to him en-
tirely through the injury.”

In Rhode Island, In Re:J. & P. Coats, 103 Atl.,
833, the Rhode Island statute similar to that of
New Jersey, the court followed the opinion in the
Branconnier case, citing the quotation above
with approval in the New York case, supra, and
the English case, infra.

Respondent cites the case of Weaver vs. Maxwell
Motor Company, 152 N. W., 993, where the Su-
preme Court of Michigan holds that the compensa-
tion should be for a permanent and partial dis-
ability only. The court in that case states:

“It must be confessed that the provisions of
the Michigan statute are so ambiguous as not
to be free from doubt. * * *”

The reasoning of the court is not satisfactory and
the court itself appears not to be satisfied with its
own decision. The case proceeds upon the theory
that the words of the statute should be implicitly
followed, disregarding a broad and liberal con-
struction which endeavors to find the real inten-
tion of the legislature from the whole act.

A later case in Michigan, Purchase vs. Grand
Rapids Refrigerator Company, 160 N\ W., 391 is
very interesting. The court states in part as fol-
lows:

“In Weaver vs. Maxwell Motor Co. claim-
ant’s left eye was destroyed— the vision lost—
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by the injury. Due to a previous injury, he
could not see with his right eye, and after the
last injury vision was limited in both eyes to
a perception of light. It was held that total
disability was not the result of the injury to
the left eye, and that compensation should be
limited to the amount fixed in the statute, for
the loss of one eye, because claimant lost only
one eye in the particular employment.
Nature has generously furnished some or-
gans of the body in pairs. A man can get
along pretty well with one of them, as with
one good eye, or ear or lung, or kidney, and it
is probable that most men, in most vocations,
could and would earn quite as much with one
of either of these organs removed. If a man
with one good eye is able to earn as much as
he would if possessed of two eyes, and loses,
by accident, the remaining eye, it is actually
that injury which wholly disables him from
pursuing his previous vocation since the pre-
vious loss of the other eye did not so disable
him. This view, in the case last above cited,
would have permitted' claimant to receive com-
pensation as for permanent total disability,
but for the fact that in all these cases the in-
dustrial accident board administers a law by
the terms of which the board and the court are
bound. The legislature has declared that the
loss of both eyes (by the particular injury)
shall constitute total and permanent disabil-
ity, and that for the loss (by the particular in-
jury) of one eye the compensation shall be 50
per cent of the average weekly wages during
100 weeks. It will be perceived that a man
with two eyes might lose one of them without
affecting his capacity to earn wages except for
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a few days or weeks, and another, with but
one good eye might be by its loss totally dis-
abled to earn anything in his usual vocation.
In either case his compensation, under the
law, would be the same. If such a result is re-
garded as unjust, in determining which the
rights of the employer must be considered, the
remedy must b8 administered by the legisla-
ture.

The legislature has not attempted a defini-

> tion or made a declaration, applicable to the

case at bar, except in terms of the loss of an
eye. It has not specified a normal eye, al-
though it may be concluded that the law refers
to an eye which performs in some degree the
functions of a normal eye. A mere sightless
organ might perhaps be considered no eye at
all. Claimant has lost an eye, although an in-
firm one. It was not wholly useless as an eye.
On the contrary, the testimony is that he
could with it distinguish light and see ap-
proaching objects. As a result of the injury,
there was disability, and the disability is
“deemed to continue for the period specified,
and the compensation so paid for such injury
shall be as specified. * * *”

The court in that case then allows for the loss of
an eye notwithstanding that by the particular ac-
cident he lost only half of his vision, he having
previously lost the one half of the vision of that eye
in a prior accident. The injury was the loss of
one half vision of one eye. The court held the dis-
ability to be the total loss of vision of that eye.
The principle of this second decision is incousis-
tent with the principle of the first decision in Mich-
igan because the respondent is held responsible for
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the) loss of one half vision which the accident in
his employment did not produce. See also to same
effect Industrial Com. vs. Johnson, 172 Pacific, 422
(Colorado).

The great weight of highly respected opinion is
in favor of the contention of petitioner and that
the real purpose of the statute is to fully compen-
sate the employee where the result of the accident
is disability total in character and permanent in
quality.

Respondent further contends that the Supreme
Court of New Jersey in Bateman vs. Smith, 85
N. J. L., 409, holds that the injured workman’s
general condition prior to the accident may not be
combined with the effect of the injury sustained
for the purpose of supporting an award of greater
compensation. In that case the county court held
that petitioner was injured by the falling of a
radiator which “broke both bones of his right leg
and crushed a/id dislocated the ankle of the right
leg and also caused a shock to his nervous system
which has enfeebled and aged the petitioner” and
caused at total disability, permanent in quality.
The learned court there states:

“The total disability is, to use the words of
the act, a disability total in daader, , words
which necessarily refer to the character of the
disability considered in itself and not to the
effects produced which have no fixed character,
but follow with the peculiarities of each indi-
vidual.”

The Supreme Court held that the facts and evi-
dence sustained only the permanent and partial dis-
ability of the loss of the leg. Apparently there
was no satisfactory evidence to prove that the

40
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nervous condition was (1) a total and permanent
disability or (2) that it was caused by the loss of
the leg. In that case if it had been shown by evi-
dence that petitioner incurred not only the disabil-
ity of the loss of the leg but a greater disability
in a serious affection of his nervous system it is
probable that the decision would have been other-
wise. If the Scope of that opinion is, as respond-
ent contends, that the ordinary result only that
usually flows from a particular physical injury to
an ordinary or normal person may be( considered,
then all judicial construction intended to apply
the act as a whole is at an end. If a man loses
his leg he will receive one hundred seventy-five
weeks, if another man loses his leg and as a result
also suffers from an affection of the blood which
permanently affects the action of the heart, making
him totally unfit for all work, he would receive
only one hundred seventy-five weeks, not four hun-
dred. The learned Justice was then speaking only
in relation to the particular case before him.

In the case at bar the petitioner lost his visionr
a total disability in character. If he had been born
with only one eye the effect of the accident would
have been the same. The case is not within the
schedules in subdivision (¢) which are confined to
disability partial in character where the question
would be the extent of disability. The matter is
not controlled by the mere physical member re-
moved but the disability incurred. Any one who
suffers the loss of the second eye will always suf-
fer total loss of vision, hence the injury has a fixed
character in all cases and falls within the state-
ment of law quoted from the opinion. The act
makes no specific provision for the loss of the sec-
ond eye but does provide in substance that total
blindness shall constitute total and permanent dis-
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ability. The English statute gives compensation
for the personal injury our statute gives compensa-
tion for the disability incurred by accident.

The implicit following of the precise words of
the statute has not been approved by the Court of
Errors and Appeals. In the case of Orlando vs.
Ferguson, 90 N. J. L., 553, where it is held that
where there are several disabilities involving the
hands and an eye, for each of which a specific com-
pensation is fixed by the schedule for compensa-
tion of partial permanent disabilities, that not-
withstanding the comparison should be made with
total and permanent disability. This case ap-
proves the decision in Yishney vs. Empire Steel
Co., 87 N. J. L., 481, where there was an injury
of a certain percentage to both eyes, and it was
held that comparison should not be the precise
percentage of loss of each eye but should be made
with total and permanent disability. (Recently
followed by International Motor Co. vs. Purcell,
103 Atl., 860). The court says in the Orlando

case, page 557:

“It is not strictly a mathematical problem.
It is not to be solved by adding up the frac-
tional parts but upon the basis of the per-
centage of total and permanent disability rea-
sonably found to be produced by the several
injuries considered collectively and with due
regard to their cumulative effect.”

These cases show the broad and liberal construc-
tion to be given a highly remedial statute.

The reasoning of respondent results in the legal
proposition that if a person has some latent defect
or other physical injury and meets with an acci-
dent causing further injury which alone, without
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the prior disability, would not be very great, that
the prior disability may not be considered in con-
nection with the actual final disability which the
employee suffers. In a case in this court an em-
ployee suffered slightly from a latent tuberculosis
of the bones but enjoyed fair health and probably
would have continued to do so except for the ad-
ditional injury caused by the accident. As a re-
sult of the accident there was an extraordinary
strain which brought to activity the dormant bac-
teria, greatly accelerating the existing disease,
causing it to assume an active condition resulting
in total and permanent disability. The court held
respondent was responsible for total and perman-
ent disability. McManus vs. Barbour Flax Co.,
40 N. J. L. J., 118; Workmen’s Compensation Act.
Corpus Juris Treatise page 94, 'Sections 82-83
(1917) page 69, Section 58, notes 46-48. Winters
vs. Atkinson Frizelle Co., 88 N. J. L., 401, 96 Atl.,
360; 38 N. J. L. J., 195; Voorhees vs, Smith,
86 N. J. L., 500; 92 Atl., 28o0.

In Massachusetts this question has been careful-
ly considered in an extraordinarily learned and
able opinion, citing many of the English and
American cases. Madden’s case, 222 Mass., 487,
holds that the accident which caused a severe
strain to a preexisting weak and diseased heart
condition does not confine compensation to the
ordinary effect of the mere injuries sustained by
the accident but that the employee is entitled to
compensation for the particular disability to him
caused by the accident and injury. At page 495
the court says:

“The substantial question is whether the
diseased condition was the cause or whether
the employment was a proximate contributing
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cause * * *  In this respect the same rule
governs under the English act, where acceler-
ation of a diseased bodily condition to the
point where it constitutes a personal injury
by reason of the strain or exertion of the em-
ployment is ground for recovery. See Clover,
Clayton & Co. Ltd. vs. Hughes (1910) a. c.,
242, 243; 127 L. T. J., 322, 2 B. W. C. C,, 15
House of Lords, 3 B. W. C. C. 275, and like
cases cited above” (at pages 493-4, and Bright-
man’s Case 220 Mass., 17).

The case of Hughes vs. Clover, Clayton & Co. was
cited by Judge Tennant in Winters vs. Atkinson-
Frizelle Co., 38 N. J. L. Journal, 195, and quoted
at length 202, and the Court of Errors and Appeals
affirmed substantially on the opinion below, 88
N. J. L., 401, at page 202, Judge Tennant quotes
in part from Lord Loreburn as follows:

“In one sense, every event is preceded by
many causes. There is the causa proxima, the
causa causans and the causa sine qua non.
The causa proxima is alone considered on ac-
tions on a policy as a general rule. I do not
think that is the proper rule for cases under
the section now under discussion, for the rea-
sons explained by Lord Lindley in Fenton vs.
Thorley. It seems to me enough, if it appears
that the employment is one of the contributing
causes, without which the accident which
actually happened would not have happened;
and if the accident is one of the contributing
causes, without which the injury which ac-
tually followed, would not have followed. And
if this be so, it affords a guidance through the
formidable arguments propounded on behalf
of the appellant. * * * When the man’s
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condition was such that he might have died in
his sleep and the mere tightening of the nut
with no more strain than ordinary in such
work caused the accident, can it be said that
the accident was one arising out of the em-
ployment? That seems to me to be the crucial
point. * * * Tt i§ found by the County
Court Judge that the strain in fact caused the
fuptiire; meaning, no doubt, that if it had not
been for the strain, the rupture wotld not
have occurred when it did. * An de-
cident arises otit of the employment when the
required exertion producing the accident is too
great for the man undertaking the work, what-
ever the degree of exertion or the condition of
health. * * * 1In each case the arbitrator
ought to consider whethet, in substance; as far
as hé can judge on such a matter, the accident
cameé from the disease alone, so that whatever
the man had been doing it would have prob-
ably come all the same, or whether the em-
ployment contributed to it. In other words,
did he die from disease alone, or from the
disease and the employment taking together,
looking at it broadly? * * * Was it the
disease that did it or did the work he was
doing help in any material degree?”

* *

In Lee vs. Baird & Co., 1908, 45 S. L. R., 717
1 B. W. C. C, 38 Lord McKenzie says!

“It is the law that if a man who is already
afflicted with an infirmity is injured by an ac-
cident and thereby incapacitated from carry-
ing on the work which he was previously fit
to do then that is an injury which results from
the accident even though that accident would
not have incapacitated him had he been other-
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wise saud. The case may be figured of an
injury to a man who to begin with had only
one eye, that renders him more liable to be
disabled, but if an accident happens and there
is an injury to the sound eye, those responsible
for the accident will be liable for the conse-
quences although if he had the other eye the
result would not have been the same.”

In Martin vs. Burnett, the Court of Appeals,
England, 3 B. W. W. C., 146, where the employee
suffered a blow on the temple some years before
the accident, in question which partly injured his
eye and by the second accident he was injured and
the eye was removed, it was argued that the re-
moval of the eye was caused by reason of the first
injury and not by the second accident. Cozens-
Hardy, M. R., said:

“We think he still would have been in pos-
session of his eye but for the accident”
(second).

Petitioner in the case at bar would have had al-
most complete vision if it had not been for the
second accident. The statute by providing that
where there is the loss of both eyes a total and
permanent disability is incurred provides in sub-
stance that where there is total loss of vision or
blindness it is a total and permanent disability.

In Purchase vs. Grand Rapids Refrigerator Co.,
supra., cited as an authority by respondent, the
court points out with great clearness the generos-
ity of nature in providing man with two eyes, two
arms, two legs, two kidneys, &c. and goes on to
show that the loss of one is usually a slight loss
comparatively because it is compensated by the
double work of the remaining one and that the
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loss of the second results in a total disability. It
the -efoi*e demonstrates with the utmost clearness
the vast difference between the value of the first
member and of the second member that is lost.
It seems only necessary to add that the Legislature
must have known and understood this difference
and that it meant by “an eye” the first eye, if a
man had two eyes. The weight of authority in
England, Massachusetts, Khode Island and New
York upholds that contention, which, in part, seems
to be supported by the liberal construction of the
Court of Errors and Appeals, particularly in the
case of Orlando vs. Ferguson, supra.

The criterion of the extent of disability under
the New Jersey statute is not the degree of the
loss of earning capacity alone; sometimes the dis-
ability may not decrease earning capacity, Burbage
vs. Lee, 87 N. J. L., 36; DeZang Standard Co. vs.
Pressey, 86 N. J. L., 469 ; sometimes earning capac-
ity may be materially decreased and the disability
will remain the same; International Motor Co. vs.
Purcell, supra., but the fact that earning capacity
is decreased still remains a fact to be considered
with all other circumstances of the case in deter-
mining the nature or extent of disability. The act
gives employees” the compensation. No distinc-

i® made of healthy or sick, weak or strong,
young or old. Each case should rest upon the
facts of that particular case.

The court is constrained to hold in a broad and
liberal construction of a highly remedial statute
that the truth is that a permanent and total dis-
ability to the particular employee resulted from
the injury, the proximate contributing cause being
the accident, and that petitioner is entitled to re-
cover for a disability total in character and per-

manent in quality.
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Determination and Finding- of Facts
and Rule for Judgment.

Piled, June 26, 1919.

ESSEX COUNTY COURT OF COMMON PLEAS.

Richard Obser, \
Petitioner, I

vs* | On Petition for

The Combination Rubber Manu-/ Compensation,
FACTURING COMPANY, a cor-1 %
poration, I
Respondent. /

This is a proceeding brought by Richard Obser,
petitioner, against The Combination Rubber Man-
ufacturing Company, a corporation, under an Act
entitled “An Act prescribing the liability of an
employer to make compensation for injuries re-
ceived by an employee in the course of employ-
ment, establishing an elective schedule of compen-
sation and regulating procedure for the determi-
nation of liability and compensation thereunder,”
approved April 4, 1911, and the acts amendatory
thereof and supplemental thereto, and I do hereby
find and determine as follows:

1. A petition was duly filed and an order fixing
the time and place of hearing was served upon the
respondent on April 8, 1918, and respondent filed
an answer on May 17, 1918, consent to the filing
thereof in time having been endorsed thereon by
the attorney for the petitioner.

2, The hearing having been set down for May 1,
1918, was at that time held in the presence of
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Howard S. Dodd, Esq., attorney for the petitioner,
and James E. M. Tams, Esq., representing Messrs.
Lindabury, Depue & Faulks, attorneys for the re
spondent.

3. On August 30, 1917, petitioner was employed
by the respondent as a machinist, and was receiv-
ing wages at the rate of $21.29 per week.

4. On August 30, 1917, while so employed' in the
respondent’s factory, a piece of emery flew from a
machine which was being operated by a grinding
tool man, and embedded itself in the petitioner’s
right eye, causing an injury which resulted in the
loss of the sight of petitioner’s right eye, thereby
rendering him totally blind, the sight of his left
eye having been lost many years before he entered
the employment of the respondent.

5. Said injury was the result of an accident
which arose out of and in the course of petitioner’s
employment by respondent, who had actual knowl-
edge of the occurrence of said injury.

6. The case is not within the schedules in sub-
division (c) of paragraph 11 of Section II of the
Compensation Act, which are confined to disability
partial in character, where the question would be
the extent of disability. The matter is not con-
trolled by the mere physical member removed, but
the disability incurred. The Legislature in this
subdivision meant by an “eye” the first eye, if a
man had two eyes. The Compensation Act makes
no specific provision for the loss of the second eye,
but does provide in substance that total blindness
shall constitute total disability by providing that
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where there is the loss of both eyes, a total and
permanent disability is incurred.

7. As a result of the said accident the petitioner
suffered an injury total in character and perma-
nent in quality, and is entitled to compensation
therefor from the respondent in the sum of $10 per
week for a period of 400 weeks, from November 29,
1917, the date on which the temporary disability
resulting from said accident admittedly ceased
and terminated.

8. Respondent has paid the medical expenses in-
curred by petitioner during the first two weeks
after the occurrence of the said accident, together
with compensation for a temporary disability suf-
fered as a result of the said accident at the rate of
$10 per week for a period of 11 weeks, beginning
two weeks after the occurrence of the said accident
and continuing down to and including November

209, 1917.

9. The petitioner’s attorney is entitled to com-
pensation, in addition to his costs allowed by law,
in the sum of Three hundred fifty Dollars ($350)
to be paid in the following manner: Two Dollars
($2.00) each week out of the weekly payments as
and when paid, including those payments hereto-
fore paid.

10. Costs will be allowed to the petitioner.

IT IS, therefore, on this twenty-sixth (26th)
day of June, 1919, ORDERED that judgment final
be entered in favor of the petitioner, Richard Ob-
ser, and against the respondent, The Combination
Rubber Manufacturing Company, in the sum of
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$4,000, payable at the rate of $10 per week for a
period of 400 weeks, beginning November 29, 1917,
together With petitioner’s costs to be taxed.

WM. P MARTIN,
Judge of the Essex County
Court of Common Pleas.

The foregoing determination and finding of facts
and rule for judgment is hereby approved as to
form.

HOWARD 8 DODD,
Attorney for Petitioner,

UNDABURY, DEPUE & FAULKS,
Attorneys for Respondent,
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Rich d Ob 5 ore
renar set On Petition.

Petitioner, On Determi-
VS. nation of Court 10
After Hearing.
The Combination Rubber Manu- ]udgment
faoturing Company, a cor- entered June
poration, 26th, A. D.

Respondent. 1919,

Howard S. Dodd, Attorney of Petitioner.

Judgment on determination of court after hear-
ing in the above entitled action was rendered on the
twenty-sixth day of June, A. D. Nineteen hundred
and nineteen in favor of the said petitioner, Rich-
ard Obser, and assess the damage against the re-
spondent in the sum of Ten Dollars a week payable
for a period of three hundred and eighty-nine weeks
beginning Nov. 29, 1917, together with costs.

And the court further allows the attorney of
the petitioner the sum of Three hundred and fifty
Dollars ($350.00) in addition to his costs allowed 30
by law, to be paid in the following manner: Two
Dollars each week out of the weekly payments as
and when paid, including those payments hereto-
fore paid.

WM. P. MARTIN,
Judge.

Judgment entered and signed June 26th, 1919.
Q-2 page 26
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Opinion of Supreme Court

Filed— November 16, 1920.

NEW JERSEY SUPREME COURT

No. 224 June Term, 1920.

Combination Rubber Manufac- 10
turing Co.,
Prosecutor,
VS.

Richard Obser, et al.
Defendants.

Submitted July 1,1920; decided November , 1920.

20

1. A workman having already lost one eye at
the time of entering on a new employment, sus-
tained an accident arising out of and in the course
of such employment which caused the loss of his
remaining eye, and thereby rendered him totally
blind. Held, that an award as for total and per-
manent disability was justified by paragraph 11
of the Workmen’s Compensation Act of 1911, as
amended by Chapter 174 of the Laws of 1913
(P. L., page 302). 30

2, The Workmen’s Compensation Act is to be
treated as a remedial statute and should be liberal-
ly construed like other statutes of that character.

On certiorari to Essex Common Pleas of an
award of workman’s compensation.

Before: Justices Swayze, Parker and Black.
For the Prosecutor: John W. Bishop, Jr.

For the Defendant Obser: Howard S. Dodd. 40
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The opinion of the Court was delivered by Parker,

Justice.

The question is whether the Trial Court proper-
ly awarded compensation as for total and perman-
ent disability for the loss of petitioner’s remain-
ing eye, he having already lost one eye before enter-
ing prosecutor’s employ. The relevant provisions
of Section 11 of the Act, as amended in 1913
(P. L., page 302) are as follows:

“For the loss of an eye, 50 per cent, of daily
wages during i10oi1weeks.”

(b) “For disability total in character and
permanent in quality, 50 per cent of the
wages received at the time of injury * * *
The compensation shall be paid during the
period of such disability, not, however, beyond
400 weeks.”

“The loss of both hands, or both arms, or
both feet, or both legs, or both eyes, or of any
two thereof, shall constitute total and perma-
nent disability, to be compensated according
to the provisions of clause (b).

“In all other cases in this class, or where
the usefulness of a member or any physical
function is permanently impaired, the com-
pensation shall bear such relation to the
amounts stated in the above schedule as the
disabilities bear to those produced by the in-
juries named in the schedule.”

It is claimed for prosecutor that what the
employe lost by the accident was “an eye” and
inasmuch asi the act prescribes specific compensa*
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tion for the loss of an eye, that clause should be
applied. But this we conceive to be too literal
an application of the letter of the statute, with
results quite inconsistent with its spirit. That the
act is remedial in character appears by the entire
trend of decision in this state in cases arising
under it, of which it is sufficent for present pur-
poses to cite Jensen vs. F. W. Woolworrth Co., 92
N. J. L., 529, a very recent decision of the Court
of Errors and Appeals. As a remedial act it
should be liberally construed; and applying this
rule, we are clear that as respects major injuries,
like the loss of an eye, an arm, or a leg, the legis-
lature was dealing with a situation in which the
other eye, arm, or leg, would still be available.
The case of Bateman Mfg. Co. vs. Smith, 8 N. J.
L., 409, is not at variance with this view; for,
in that case, the claim was for loss of one of two
legs plus nervous shock caused by the injury. We
think this is not parallel with a case in which
a one-legged man is deprived of his only remain-
ing leg. or a one-eyed man of his sole eye. Such
cases come within the general clause of subdivision
(¢) of Section II of paragraph 11, as amended in
1913, already quoted. “In all other cases in this
class. or where * * * any physical function is
permanently impaired.” The petitioner had eye-
sight when he entered on his employment; that eye-
sight was a physical function; it was destroyed
utterly. True, the word “impair” taken literally,
does not cover total destruction of a tunction; but
here again the spirit should not be killed by the

letter. The compensation prescribed by the clause

is the same proportion of that provided for loss of
both eves (involving total blindness) as the dis-
ability produced by the injury in question (total
blindness) bears to that produced by the loss of
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both eyes, i. e. the same. Such a view was enun-
ciated by the Supreme Court of Massachusetts
under the statute of that state In re Branermier,
223 Mass., 273.

The Trial Judge was manifestly entitled to find
that petitioner had suffered a total loss of the
function of vision, and that this entitled him to
the same compensation as a disability produced by
the loss of both eyes. This was the method ap-
plied in Yishney vs. Empire Steel & Iron Co., 87
N. J. L., 481; Orlando vs. Ferguson, 9o N. J. L.,
553, and Purcell vs. International Motor Co., 91
N. J. L., 707, all of which cases arose after the
amendment of 1913.

The judgment will be affirmed.
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Rule for Judgment in Supreme Court.

Filed— December , 1920.
NEW JERSEY SUPREME COURT,

June Term, 1920.

On Certiorari
to Essex
Common
Pleas of an
Award of
Richard Obser, et al., Workmen’s

Defendants. Compensation.
Remittitur

Combination Rubber Manufac-
turing CO.,
Prosecutor,
VS.

This cause having been duly argued before the
Supreme Court at the present term by John W.
Bishop, Jr., Esq., appearing for the prosecutor,
and Howard S. Dodd, Esq., appearing for the
defendant Richard Obser, and the Court having
considered the matter.

It is, thereupon, ORDERED and ADJUDGED
that the judgment of the Essex Common Pleas be
affirmed with costs.

By the Court,
Dec. 1, 1920.
F. J. SWAYZE,
Justice.

On motion of

Howard S. Dodd,
Attorney for Defendant, Richard Obser.
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New Jersey Court of Errors and Appeals

bl H

The Combination Rubber Man-
ufacturing Company, a cor-
poration,

Prosecutor-Appellant,

VS.

The Court of Common Pleas
in and for the County of Essex
and John H. Scott, Clerk of
the Court of Common Pleas,
and Richard Obser,

Defendants-Respondents.

) 10
On Cer-
tiorari.
Appeal from
Supreme 20
Court.

BRIEF OF PROSECUTOR-

APPELLANT.

This case comes up on appeal from the judgment 30
of the Supreme Court (Case, page 51), affirming
the judgment of the Essex County Court of
Common Pleas '(Case, page 41) in a proceeding to
determine the amount of compensation payable
under Chapter 95, of the Laws, of 1911, known as
the Workmen’s Compensation Act, and the supple-

ments thereto and amendments thereof, wherein
Richard Obser was the petitioner and The Com-
bination Rubber Manufacturing Company was

respondent.

40
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Prior to his employment by the prosecutor Rich-
ard Obser had lost the sight of his left eye.. On
or about August 30, 1917, he lost his right eye as
the result of an accident arising out of and in the
course of his employment by the prosecutor. The
sole question presented to the trial court for its
determination was whether he is entitled to com-
pensation under the Workmen’s Compensation
Act for a partial and permanent disability during
a period of 100 weeks or for a total and permanent
disability during a period of 400 weeks. The trial
court found that the petitioner therein had suf-
fered an injury total in character and permanent
in quality and awarded compensation on that
basis in the sum of $10.00 per week for a period
of 400 weeks (Case, page 43, line 7), holding that

“The case is not within the schedules in
subdivision (C) of Paragraph 11 of Section
IT of the Compensation Act, which are con-
fined to disability partial in character, where
the question would be the extent of disability.
The matter is not controlled by the mere phy-
sical member removed but the disability in-
curred. The legislature in this subdivision
meant by an ‘eye’ the first eye if a man had
two eyes. The Compensation Act makes no
specific provision for the loss of the second
eye but does provide in substance that total
blindness shall constitute total disability by
providing that where there is the loss of both
eyes a total and permanent disability is in-
curred” (Case, page 42, line 29).

The prosecutor-appellant intends to rely upon
all of the Grounds of Appeal set forth on pages
ii to vi of the State of Case.

The question presented thereby is simply one of
interpretation of the statute and may be briefly
«fated as follows:
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Where an employee, who has previously suffered
an injury or is laboring under a disability for
which his employer is in no way responsible un-
der the statute, suffers another injury as the re-
sult of an accident arising out of and in the course
of his employment, does the New Jersey Work-
men’s Compensation Law entitle him, to compensa-
tion for total permanent disability during a period
of 400 weeks or only for “the loss of an eye” during
a period of 100 weeks?

The prosecutor-appellant contends that since the
injury is one of those specifically enumerated in the
schedule, the award should be for the specific
amount fixed therein, and, that although total per-
manent incapacity may have followed the second in-
jury, it was caused by a combination of the effects
of the first and second injuries and therefore is not
a disability “resulting from an accident arising out
of and in the course of petitioner’s employment.”

The title of our Compensation Act describes it as:

“An act prescribing the liability of an em-
ployer to make compensation for injuries re-
ceived by an employee in the course of employ-
ment, establishing an elective schedule of com-
pensation * *

Paragraph 7, which is the first paragraph under
Section II, further provides that when an employer
and employee agree to accept the provisions of Sec-
tion II,

“* * * compensation for personal injuries
to or for the death of such employee by accident
arising out of and in the course of his employ-
ment shall be made by the employer without
regard to the negligence of the employer, ac

cording to the schedule contained in paragraph
11 # % *'
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Paragraph 11, so far as is applicable to this case,
is as follows:

“11. Following is the schedule of compensa-
tion :

(b) For disability total in character and
permanent in quality, fifty per centum of the
wages received at the time of injury, subject
to a maximum compensation of $10.00 per week
and a minimum of $5.00 per weekj provided,
that if at the time of injury the employee re-
ceives wages of less than $5.00 per week, then
he shall receive the full amount of wages per
week. This compensation shall be paid during
the period of such disability, not, however, be-
yond four hundred weeks.

(¢) For disability partial in character but
permanent in quality, the compensation shall
be based upon the extent of such disability.
In cases included by the following schedule
the compensation shall be that named in the
schedule to wit: * * *

For the loss of an eye, fifty per centum of
daily wages during 100 Weeks.

The loss of both hands, or both arms, or
both feet, or both legs, or both eyes, or of any
two thereof, shall constitute total and perman-

disability, to be compensated according to
the provisions of clause (b).”

As the Act itself declares, its purposes is to com-
pensate an injured workman for injuries accident-
ally received by him in the course of his employ-
ment and compensation is to be awarded “accord-
ing to the schedule contained in Paragraph 11.”
Consequently, any award made under Section II
must be limited by the terms of that schedule. The
injury in this case was the loss of an eye. The loss
of an eye is one of the “cases included by the sched-
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ule” contained in Paragraph 11 (c) and by the

specific language of that clause in such cases “the
compensation shall be that named in the schedule
to wit ; * * * For the loss of an eye, fifty per centum
of daily wages during 100 weeks.”

The only injury for which compensation is pay-
able is that which is the result of the accident,
Hargrave vs. Eaughhead Coal Company, Ltd., L.
R. 1912, A. C., 319. In that case the petitioner
having lost his right eye by accident later suffered
a cataract in his left eye from another cause and
claimed additional compensation for the disability
resulting from the injury to his right eye. The
House of Lords held that as the cataract was not
caused by the accident the mere fact that the peti-
tioner would not have been blind had the accident
to his right eye not occurred was no reason for
awarding additional compensation for that injury
and Lord Atkinson, in his opinion, said, on page
321:

“Now the compensation is given where the
injury is caused by an accident arising out of
and in the course of a man’s employment, and
it is in respect of that injury, and of that
alone, that the workman is entitled to receive
compensation. The function of the schedule is
to supply a measure of damages for that com-
pensation; but a man is not entitled toicom-
pensation for an injury not inflicted upon him
by the accident with which he meets.”

The disability contemplated by the New Jersey
Statute for which compensation is awarded is de-
termined solely by the nature and extent of injury
to or limitation of the use of a physical function as
the result of an accident and not by the impaired
earning power or incapacity for work which the
employe may have after the accident. Capacity

TO
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for work or ability to earn wages ma” or may not
be affected by the injury. The compensation is the
same. The Act makes no difference in the amount
payable for the loss of a member by reason of a
greater or lesser capacity for work, according to
the condition of the workman or nature of his em-
ployment. Although totally incapacitated by the
loss of the little finger on his left hand, a violinist
could recover no more than 15 weeks’ compensa-
tion, whereas for the loss of both feet, which would
have practically no effect upon his capacity to
work, he would be entitled to 400 weeks’ compensa-
tion.

The title of the Act and the Sections above
quoted make it clear that “disability” and “injury”
are synonymous terms as used therein, and in the
case of Bateman vs. Smith, 85 New Jersey Law,
409» the Supreme Court has so construed the stat-
ute. In that case, the facts as found by the trial
judge were that the petitioner, while engaged in
his duties in the polishing department of respond-
ent’s factory, was injured by .the falling of a radi'
ator, which broke both the bones of his right leg.
crushed and dislocated the ankle and caused a
shock to his nervous system which enfeebled and
aged him, and caused a total disability perma-
nent in quality. The Supreme Court held that the
trial judge erroneously awarded compensation on
the basis of total disability and should have given
judgment for 175 weeks only, that being the
amount provided by the statute “for the loss of
a leg.” In his opinion, Mr. Justice Swayze said,

“Section 2, placitum 7 (Pamp. L. 1911,
page 136), provides for compensation accord-
ing to the schedule contained in paragraph
11. Necessarily, any award under
tion must be limited by the terms of the sched-
ule. The probable reason for the distinction

this sec-



made by the legislature between proceedings
under the two sections is that Section 1 re-
quires proof of the employer’s negligence, and
Section 2 gives the employe an absolute right
to compensation for injury by accident aris-
ing out of and in the course of employment.
The greater certainty of recovery under Sec-
tion 2 was probably supposed by the legis-
lature to be an equivalent for the possibility
of a larger recovery under Section 1. It seems
to have been thought necessary or advisable
to make the amount also certain, as far as
possible, and for this reason an elaborate
schedule was adopted. This schedule, in order
to serve its purpose, must he applicable alike
to all ages and to all classes of employees.
There is no suggestion that the amount to
be awarded to a man should be larger because
on account of his age the permanent injury
to him may be greater, nor that it should be
less because on account of his youth and prob-
ability of complete recovery the pecuniary in-
jury may be less; nor is there any suggestion
that the award should be diminished where
as in the present case, the expectation of life
is less than the four hundred weeks for which
pav is permitted in case of total disability.
The only variance contemplated by the statute
is that caused by a difference in wages earned.
The total disability is, to use the words of
the act, a disability total in character, words
whAch necessarily refer to the character of the
disability considered in itself and not to the
effects produced which hme no peed charac-
ter hut vary with the peculiarities of each
individual Were it otherwise, we should have
to determine what kind of a man was meant
by the legislature to receive the standard
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statutory compensation— whether a young
and vigorous man or an old and decrepit man
or someone between the two extremes; and we
should then have to vary the award in each
individual case and perhaps never find the
typical normal standard. If it is, as we think
cannot be doubted, the character of the injury
not the peculiar and varying character of the
individual injured, that the statute means,
we must look to subdivision C, of paragraph
11, Section 2. The character of a total dis-
ability is there fixed as the loss of both hands,
both arms, both feet, both legs, both eyes, or
any two thereof. Whether this statutory defi-
nition of a total disability is exhaustive or
not, it is clear that the loss of one leg is not,
in view of the statute, of the same character
as the loss of both. If there could be any
doubt on this subject, it would be removed
by the fad that the statute carefully pro-
vides for the loss of one leg as a partial dis-
ability.”

In De Zeng Standard Company vs. Pressey, 86
New Jersey Law, 469, affirmed without opinion in
88 New Jersey Law, 382, which was followed and
re-affirmed in Burbage vs. Lee, 87 New Jersey Law,
"6, the court, said:

“As we read the Act the disability intended
thereby is a disability due to loss of a member,
or part of a member, or of a function rather
than to mere loss of earning power.”

As in Bateman vs. Smith, supra, the disability
was the loss of a leg, so here the only disability re-
sulting from the accident was “the loss of an eye,”
wMch paragraph 11 of the statute has specifically
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catalogued as a partial disability, thereby exclud-
ing it from the provision of that other paragraph
which provides compensation for a total permanent
disability. The amount of compensation payable
for such disability is fixed by that schedule and
the Legislature alone can change it. Purchase vs.
Grand Rapids Refrigerator Company, infra.

The Schedule makes no distinction between the
loss of an eye by a workman who had both eyes
prior to the accident and the loss of an eye where
the other has been lost in a previous accident. In
either case the disability actually caused by the
loss of one eve is partial in character and so de-
clared by the statute. Bateman vs. Smith, supra.
The cause of the total disability which a man suffers
after the loss of both eyes is attributable partly to
the loss of the one and and partly to the loss of the
other; consequently, when both eyes are lost as the
result of a single accident arising out of and m the
course of the employment, the employer is respon-
sible for the whole resulting disability, which para-
graph 11 of the statute declares to be total in char-
acter. This clause of the statute, however, goes no
farther than to declare that the loss of both eyes
constitutes total disability. It does not provide
that an accident which causes the loss of one eye
shall be held to have caused total disability, when
such disability actually results partly from the pre-
existing loss of one eye in a former accident and
partly from the loss of the second eye m the recent
accident. The question is not
both eyes causes total disability, u «/total dis-
loss of petitioner’s right eye alone cause tota

submitted that the learned trial judge con-
fused a class of cases where total disability resu s
S several concurrent causeswith
which the injury has aggravated a pre
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dition or disability, resulting in an injury which,
in its nature and extent is thereby greater than
it would have been had such pre-existing condition
been absent. Such cases as Purchase vs. Grand
Rapids Refrigerator Company, 160 N. W., 301 and
Industrial Commission vs. Johnson, 172 Pacific
422, where the injured men lost the full sight of ail
e”e already materially affected are of this latter
class, in which there is no question but that the
employer is liable for the full extent of the injury,
no matter how great it may be.

The distinction between these two classes of
cases is clearly shown in the Purchase Case cited
above and in Lewis vs. Wrexham & Acton Collieries,
Ltd., 9 B. W. C. C,, 518, Court of Appeal, England,
July 18, 1916, in which a workman over 65 years
of age, in ill health generally, who had not been
able to work regularly, was injured by a fall of
coal in a colliery. Three of his ribs were broken
and the county judge found that while he was
totally incapacitated, the accident only produced
partial incapacity, the rest being due to other
causes. The following are excerpts from the opin-
ion of Lord Justice Pickford:

“It has been contended, as I understand, that
if there be a total incapacity of the work-
man arising from a partial incapacity as the
result of the accident and a partial incapacity
arising from something else, the employers
must pay for the totpl incapacity. I certain-
ly do not accept that argument. I think, reap
ly that the argument for the appellant pro-
ceeded on this ground: That that was not
what the county judge found, but that what
he had found was that the total incapacity
resulted from the accident and from the age
and ill health of the man, and that the result
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would riot have been so great if the man had
not been of an age and in a condition of
health such as he was. If the learned county
judge had found that, I should be inclined to
think that probably his decision was wrong.”

The evidence showed that “his condition was
really owing to the accident and to the fact
of his being an old and unhealthy man?’

“* * * the learned judge found this: I find
the applicant is at present wholly incapaci*
tated, but that his incapacity is not now
wholly due to the accident, but partially due
to other causes. * * * Reading that,
one may speculate that possibly the learned
judge may have a little confused the two posi-
tions, the position of partial incapacity due
to the accident, and an additional incapacity
due to other causes altogether, with the posi-
tion of an incapacity resulting from the acci-
dent, but only resulting from the accident
because the man was old and in an unhealthy
State. I only speculate as to that. The learn-
ed judge has not said that. He has distinctly
said that the man’s incapacity is not wholly
due to the accident, but partially due to other
Causes. I should take the meaning of that to
be that the .results of the accident have passed
away except to a partial extent; that is all
that is now due to the accident, but there are
other causes which have produced a state
which makes him wholly incapacitated. That
being the finding. I think, that the learned
judge was right in saying., ‘I can only give
him part compensation and not the whole.””

jq
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This is a ease of novel impression in the courts
of this state and is one which depends entirely
upon the construction of the statute m effect on
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August 30, 1917, the date on which the accident,
which resulted in the loss of the defendant-respond-
ent’s right eye, occurred.

'"The state of Michigan has a statute similar to
our act (Pub. Acts Ex. Sess., 1912, No. 10) which
provides as follows :

“Part 2, Section 9. While the incapacity
for work resulting from the injury is total,
the employer shall pay, or cause to be paid as
hereinafter provided, to the injured employe
a weekly compensation equal to one-half his
average weekly wages, but not more than
$10.00 nor less than $4.00 a week; and in
no case shall the period covered by such com-
pensation be greater than five hundred weeks,
nor shall the total amount of all. compensa-
tion exceed $4,000.”

“Section 10 . While the incapacity for work
resulting from the injury is partial, the em-
ployer shall pay, or cause to be paid as here-
inafter provided, to the injured employee a
weekly compensation equal to one-half the dif-
ference between his average weekly wages be-
fore the injury and the average weekly wages
which he is able to earn thereafter, but not
more than $10 a week; and in no case shall
the period covered by such compensation be
greater than three hundred; weeks from the
date of injury. In cases included by the fol-
lowing schedule the disability in each such
case shall be deemed to continue for the peri-
od specified, and the compensation so paid for
such injury shall be as specified therein, to
unt: * * * TFor the loss of an eye, fifty
per centum of average weekly wages during
one hundred weeks; the loss of both hands,
or both arms, or both feet, or both legs, or
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both eyes, or of any two thereof, shall con-
stitute total and permanent disability, to be

compensated according to the: provisions of
Section 9.*

Under this Act the Supreme Court of Michigan,
heldis in Werner vs. Maxwell Motor Company
(Michigan 1915), 152 K. W., 998, which is on all
fours with the facts of this case, that the loss of
the sight of the second eye was a partial disability
which of itself did not cause total disability and
that the plaihtiff was only entitled to the compen-
sation provided in Section 10 “for the loss of an

»

eye,” and said on page 994,

“All of its provisions, however, should be
given effect, if possible. @ The compensation
fixed in Section 9 must be based upon the fact
that the total incapacity for work resulted
from the injury. Section 10 deals with the
partial incapacity for work resulting from the
injury, and fixes’the compensation, and then
proceeds:

‘For the loss of an eye fifty per centum/
etc. ‘The loss * * * or both eyes * * * shall
constitute total and permanent disability,” ”

“In the instant case the loss of the first eye
was ia partial disability for which, if our
Workmen’s Compensation Law had been in
existence, the then employer would have been
liable, and for which disability the present
employer was in no degree the cause. The loss
of the second eye, standing by itself, was also
a partial disability, and of itself did not oc-
casion the total disability. It required that,
in addition to the results of the disability oc-
casioned by the accident of seven years ago,
there should be added the result of the partial

40
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disability of the recent accident to produce
the total disability. The absence of either ac-
cident would have left the claimant partially
incapacitated. We think it clear the total in-
capacity cannot be entirely attributed to the
last accident. It follows that the compensa-
tion should be based upon partial incapacity;
and it is so ordered.”

This case was followed in Winn vs. Adjustable
Table Company (Michigan, 1916), 159 N. W., 372,
and Collins vs. A. A. Albrecht Co. (Mich., 1920),
180 N. W., 480.

In re Branconnier (Massachusetts, 1918), 111
N. E., 792, in which the facts were also similar,
held that the petitioner was entitled to compensa-
tion as for a total incapacity for work.

The Massachusetts Statute (St., 1911, c¢| 751)
provides as follows:

“Sec. 9. While the incapacity for work re-
sulting from the injury is total, the associa-
tion shall pay the injured employe a weekly
compensation equal to one half his average
weekly wages, but not more than ten dollars
nor less than four dollars a week; and in no
case shall the period covered by such com-
pensation be greater than five hundred weeks,
nor the amount more than three thousand
dollars.”

“Sec. 10. While the incapacity for work re-
sulting from the injury is partial, the asso-
ciation shall pay the injured employe a weekly
compensation equal to one half of the difference
between his average weekly wages before the
injury and the average weekly wages which
he is able to earn thereafter, but not more
than ten dollars a week; and in no case shall
the period covered by such compensation be
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greater that three hundred weeks from the
date of the injury.”

It is apparent that this Act awards compen-
sation for “incapacity for work” and does not pre-
scribe a fixed compensation based upon the nature
and extent of the injury suffered except in so far
as an additional amount is awarded for certain
specified injuries, and as Chief Justice Rugg said,
iii the above case, on page 793:

“The Act affords a fixed compensation for
a limited time ‘while the incapacity for the
work resulting from the injury is total.” It
establishes no other standard. It fixes no
method for dividing the effect of the injury
and attributing a part of it to the employ-
ment and another part to some pre-existing
condition, and it gives no indication that the
legislature intended any such division.”

Weaver vs. Maxwell Motor Company, supra, was
apparently called to the attention of the Massa-
chusettsi Court, which readily distinguished be-
tween the Michigan statute, which is similar to
the New Jersey one, and the Massachusetts Act,

saying on page 793,

“The statute under consideration in Weaver
vs Maxwell Motor Car Company, 152 N. W.,
993, appears to have been so different as per-
haps not to make that decision inconsistent
with our view.”

as did Wheeler, J., in Saddlemire vs. American
Bridge Co. (Conn., 1920), 110 Atl., 63, on page
68:

“QOases in other jurisdictions, which reach
a different conclusion, are so affected by their
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local statutes that we do not deem it import-
ant to differentiate them from this decision”
(referring to the Brancounier case, supra).

The cases in other states which follow the Massa-
chusetts law do so either because their own stat-
utes are similar, such as In re J. & P. Goats,
(Rhode Island, 1918), 103 Atl., 833, or fail to note
any distinction whatever between the Massachu-
setts Act and their own. Such cases are obviously
of no value as an aid to this court in construing
the New Jersey Acit.

As appears from reading the Massachusetts and
similar Acts they have provided a schedule of com-
pensation to be paid in addition to that awarded
for “incapacity for work” in the case of certain
specified injuries. Section 11 of the Massachu-
setts Act, Stat., 1911, c. 75 (as amended by acts
1913, c. 696, Sec. 1 provides as follows) :

“In case of the following specified injuries
the amounts hereinafter named shall be paid
in addition to all other compensation.

(a) For the loss by severance of both hands

at or above the wrist, or both feet at or above
the ankle, or the loss of one hand and one
foot;, or the reduction to one-tenth of normal
vision in both eyes with glasses, one-half of the
average weekly wages, of the injured person,
but not more than ten dollars nor less than
four dollars a week, for a period of one hun-
dred weeks.

(b) For the loss by severance of either hand
at or above the wrist, or either foot at or above
the ankle, or the reduction to one-tenth of
normal vision in either eye with glasses, one-
half the average weekly wages of the injured
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person, but not more than ten dollars nor less

than four dollars a week, for a period of fifty
weeks.”

This section and the corresponding ones in
similar laws are the only parts of those Acts
which correspond with the New Jersey Compensa-
tion Act. It is significant that in construing its
statute the Rhode Island Court In re J. & P. Coats,
supra, holds that,

“The purpose of Section 12 is plainly to
provide compensation for specified injuries in
addition to the compensation otherwise pro-
vided for in the act. There is and can be no
question that the specified injury in this case
is ‘the entire and irrevocable loss of the sight
of’ one eye, and not of both.”

The reason for the construction of the statute
for which prosecutor-appellant contends is quite
obvious. If an employer were to be held responsible
for total and permanent disability in case of an
injury which resulted in the loss of a member by
an employe who had already lost another of the
members referred to in paragraph 11 (C), it would
be impossible for any such workman to get a posi-
tion. Certainly the Compensation Act was never
intended to create such a situation.

The prosecutor-appellant does not seek to avoid
the payment of compensation for the injury result-
ing from this accident. It has admitted liability
for its occurrence and continued to pay compensa-
tion on the basis of a partial disability consisting
of “the loss of an eye” during the proceedings and
until the full 100 weeks had been paid. It sub-
mits, however, that the only result of this acci-
dent was the loss of the petitioner’s right eye and
that it is not responsible for any 'further incapa-

10

20

30

40

11



18

city which the defendant”respoudent, Richard
Obser, has suffered by reason of having lost the
sight of his left eye at some former time in addi-
tion to the injury resulting from this accident.

Respectfully submitted,

10 LINDABURY, DEPUE & FAULKS,
Attorneys for Prosecutor.

J. W. Bishop, Jr.,
J. E. M. Tams,
of Counsel.
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The Combination Rubber Manufacturing
Company, a corporation,
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Us. On Certiorari.

The Court of Common Pleas in and for
the County of Essex and John H.
Scott, Clerk of the Court of Common
Pleas, and Richard Obser,

Defendants-Respondents.

Appeal from
Supreme Court.

BRIEF FOR RICHARD OBSER,
Defendant-Respondent.

Statement of Facts.

The facts are not disputed. Richard Obser, the petitioner be-
low, entered the employ of The Combination Rubber Manufactur-
ing Company, the respondent below, having previously thereto
lost the sight of his left eye. While in the course of his employ-
ment, he sustained an injury to his right eye, which caused the
loss of that eye, thus rendering him totally blind. The petitioner
asked for compensation for total and permanent disability under
paragraph 11, Section II, of the Workmen’s Compensation Act,
which provides as follows:

“ The loss of both hands, or both arms, or both feet, or
both legs, or both eyes, or of any two thereof, shall con-
stitute total and permanent disability to be compensated
according to the provisions of clause (b).”

The Court of Common Pleas gave judgment for four hundred
weeks for total and permanent disability in accordance with
clause (b), the Supreme Court sustained this judgment, and the
appellant has taken the case to this court on appeal.

It is submitted that the judgment should be sustained for
the following reasons:



I.

The Workmen’s Compensation Act should be liberally con-
strued.

In the words of a recent decision, Mayor, Sc., v. Borst, 9o

N. J. L. 454, at page 456,
“ This law, it will be noted by a reference to its terms,
is- a remedial law of primary import, and ishould be lib-
erally construed. It should be broadly construed.”

The Supreme Court in sustaining the judgment stressed this
very point (see page 49, State of Case).

This case is one of novel impression in New Jersey, and since
it has arisen the Legislature has amended the act as hereinafter
stated.

Section II, clause (b), of the law provides that for disability
total in character and permanent in quality, there should be paid
fifty per centum of the wages, not, however, beyond four hundred
weeks, and further states in clause (c) that for disability partial
in character but permanent in quality the compensation shall be
¥ % % * for the loss of an eye, fifty per centum of the wages
during one hundred weeks. It is further provided under clause
(¢) that the loss of * * * * Dboth eyes * * * * ghall con_
stitute total and permanent disability to be compensated accord-
ing to the provisions of clause (b).

It is urged on behalf of the respondent that he is entitled to
fifty per cent, of his daily wages for four hundred weeks on the
ground that because of his accident he has suffered a total and
permanent disability. Clause (b) says nothing about one accident
or two accidents or a series of accidents. Neither does clause
(c) say that the loss of both eyes in one accident shall constitute
total and permanent disability. So that there may be no question
that a man having lost the sight of both eyes or other two mem-
bers is totally and permanently disabled within the meaning of
the law, the statute says so in so many words. A fair reading
of the statute is this: Upon the happening of the loss of both
eyes, or other two members, a man is conclusively presumed to
be totally and permanently disabled and entitled to certain defi-
nite compensation. It will be seen in certain states that this pre-
sumption is not conclusive, but is a matter of proof.

By chapter 93 of the laws of 1919, the Legislature has amended

paragraph 11 to read as follows:

“ (V) The loss of both hands, or both arms, or both feet,
or both legs, or both eyes, or any two thereof as a result of
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any one accident shall constitute total and permanent dis-
ability, to be compensated according to the provisions of
clause (b).”’

The addition of the italicised words to the statute serves to show
that the statute without this amendment should be construed to
make the employer liable for total permanent disability in our
case, and it is significant that it was added to the law after the
present case had been instituted. Certainly it cannot be con-
«trued to interpret the statute as it previously existed.

On this point the recently decided case of Jennings v. Mason
(ity Sewer Pipe Co., 174 N. W. 785 (Supreme Court of lowa)
i« of interest, the statute in that state being the same as in New
Jersey before the amendment.

[n part the opinion says:

“It follows of necessity that the loss of the only i“\'t'l
constitutes a total permanent disability. * * * *

It appears that since the time of this injury the statute
has been amended at this point. The appellant urges upon
us that the statute as above set forth should be construed
by us in accordance with the later amendment, on the
theory that the amendment discloses the legislative con-
struction of the original statute. The position is not
tenable.

We must construe the statute as it was and the amend-
ment as it is. A Legislature construes enactments of pre-
vious Legislatures only for its own purposes. An amendment
enacted does not indicate a construction of the original
statute, further than that, as construed, it was deemed to
need amendment.”’

IL

The matter is not controlled by the mere physical member
removed, but by the disability incurred.

The Supreme Court of Illinois in the case of Wabash Railway
Co. v. Industrial Commission, et. al., 121 N. E. 569, decided &
similar case. The petitioner had previously suffered the loss of
his left arm by amputation near the shoulder. Later he injured
his left knee in the service of the railroad. Tuberculosis of the
hone set in and his left leg was amputated.

The Court says, as page d70:
““The principal contention made by plaintiff-in-error is
that the Cireuit Court erred in holding that it was liable to
pay compensation for a total and permanent disability.
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The basis of this contention is that the loss of one leg does
not constitute total permanent disability. Defendant-in-
error Williams contends, on the other hand, that.the loss
of his left leg, combined with the previous loss of his left
arm, constitutes total permanent disability, and that the
judgment of the Circuit Court is correct. This precise
question has not arisen before in this state. It has arisen
in other jurisdictions under compensation acts similar to
our act. In Massachusetts and New York, it has been held
that under such mrcumstances the disability occasioned is
total and permanent.” * * *

“Paragraph (e) of section 8 of the Workmen’s Com-
pensation Act provides that the loss of both hands, or both
arms, both feet, both legs, both eyes, or any two of them,
shall constitute total and permanent disability for which
compensation shall be paid according to par. (f) * * * *

“We are disposed to follow the reasoning of the Massa-
chusetts Court construing a statute quite similar to ours,
and hold that this act applies where the loss of one of the
members mentioned occurred previous to the employment,
and the loss of the other occurred as the result of an in-
jury arising out of and in the course of the employment.
This, in our opinion, is the fair intent and meaning of the
act. When Williams was employed by plaintiff-in-error,
he had lost his left arm, and his capacity for work was to
that extent impaired. He was employed to do work which
could be performed by a man having but one arm, and he
was paid upon that basis. By the loss of his leg such
capacity as he had for work was entirely destroyed, and
under the provisions of the act he was entitled to compen-
sation for total permanent disability. Such a construction
of the act works no hardship upon plaintiff-in-error.
Williams was employed and paid as a man of limited
capacity, and the compensation which plaintiff-in-error is
required to pay is based upon the wages it was paying him
as a man of limited capacity.”

“ The judgment of the Circuit Court is affirmed.”

‘*Judgment affirmed.”’

The Supreme Court of Louisiana in Brooks v. Peerless Oil Co.r
Inc., 83 So. 663, holds:

“ The rationale of these Employer’s Liability Acts is
that the employment in which the workman has been dis-
abled owes him a living, and it stands to reason that the
workman is as totally disabled from work by the loss of one
eye as by the loss of two, if he had but one * * * * |In
speaking of the workman being only partially disabled
by the loss of one eye, one arm or one foot, the Employer’s
Liability Act has reference evidently to the normal man
having both eyes, arms or feet.’”’
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In a case decided by the Supreme Court of Minnesota, 174
N. W. 826, State ex ret Broderick Co. v. District Court, &c., the
syllabus is as follows:

“The intent and purpose of the Workmen’s Compensa-
tion Act was to secure to an injured employee compensa-
tion to the extent of the disability actually sustained and
the provisions as to payments for specific injuries must
yield thereto; when taken together they create a greater
disability.”’

The New Jersey Court of Errors and Appeals in Simpson v.
New Jersey Stone and Tile Co., 107 Atl. 36, has decided that total
and permanent disability does not depend on the loss of a par-
ticular member, but on the disability incurred. In this case the
syllabus says:

“Where an employee’s arm is so seriously fractured that
it creates a total disability which will be permanent, unless
the arm be amputated, award under the Workmen’s Com-
pensation Act is not limited to that for the loss of an arm,
since a total and permanent disability may exist without
loss or injury to any specific member.”

The syllabus of Hobertis v. Columbia Shirt Co., 173 N. Y. Supp.
606, reads as follows:
“Where an employee who was near-sighted and had only
50% vision lost the use- of an eye, it was not error to allow
compensation for the loss of an eye as against claim that
he had lost only 50% of vision.”

There is another section— (c) of Section 11 of our law as fol-
lows :

“In all other cases in this class, or where * * *
any physical function is permanently impaired, the com-
pensation shall bear such relation to the amounts stated
in the above schedule as the disabilities bear to those pro-
,duced by the injuries named in the schedule.’’

The Supreme Court on this point said (see p. 49, State of
Case):

“The petitioner had eyesight when he entered on his
employment; that eyesight was a physical function; it was
destroyed utterly. True, the word iimpair’ taken literally,
does not cover total destruction of a function, but here
again the spirit should not be killed by the letter. The com-
pensation prescribed by the clause is the same proportion
of that provided for loss of both eyes (involving total blind-
ness), as the disability produced by the injury in ques-
tion (total blindness) bears to that produced by theJoss
of both eyes, i. e., the same. Such a view was enunciated
by the Supreme Court of Massachusetts under the statute
of that State in re (Branconnier), 223 Mass. 273.”
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Under the Workmen’s Compensation Act, the amount of the
award is to be based upon the proportion of disability to normal
ability regardless of previous partial impairment of normal
ability.

In a Colorado case decided by the Supreme Court* and to be
found in 172 Pac. 422, an employee having lost ten-elevenths of
normal vision in one eye by reason of trachoma, lost the balance
of vision in that eye in an.accident. The Court says:

“ It clearly appears from the record that the commis-
sion was of the opinion that the amount of compensation
is to be determined by ascertaining how much an injury
contributes to a disability. That is, it is assumed that if a
claimant was partially disabled prior to the injury which
forms the basis of his claim, and because of the injury he
be found totally disabled, he is not to receive the compensa-
tion fixed for disability, because it was not all due to the
injury. To illustrate: If claimant before the injury had
only one-half of normal vision and lost one-half of that,
he would be entitled to one-quarter of the compensation
allowed for total blindness. It is hardly necessary to say
that such is not a correct construction of the law.”

The following Massachusetts cases further illustrate this point:

Morrison v.. Fidelity & Casualty Co.) 2 Mass. Wk. Comp.
Cases, 594.

(Decision of Comm, of Arb. affirmed by Indus. Acc. Bd.)

In this case a pile driver lost the vision of his left eye by acci-
dent. The vision of the right eye had been destroyed previously
by a cataract, and he was totally incapacitated for work because
of the injury. He was awarded compensation on account of total
disability.

In re Branconnier, in re Travelers Ins. Co., 223 Mass. 273;
111 N. E. 792.

(Compensation awarded under Act. Award affirmed by Su-
perior Court, and again affirmed by Supreme Judicial Court,
Mass.)

Facts of the case.

The employee, a man who, in 1910, had lost one eye, met with
an injury in 1915, whereby he lost the sight of his remaining eye.



Quotations from opinion.

“The employee, when he entered the service of the
subscriber, had that degree of capacity which enabled him
to do the work for which he was hired. That was his
capacity. It was an impaired capacity as compared with
the normal capacity of a healthy man in the possession of
all his faculties, but, nevertheless, it was the employee’s
capacity. It enabled him to earn the wages which he re-
ceived. He became an employee, under the Act, and there-
by entitled to all the benefits conferred upon those coming
within that description. The Act affords a fixed compen-
sation for a limited time ‘while the incapacity for the
work resulting from the injury is total.” It establishes no
other standard. It fixes no method for dividing the effect
of the injury and attributing a part of it to the employment
and another part to the pre-existing condition, and it gives
no intention that the Legislature intended any such divi-
sion. The total capacity of-this employee was not so great
as it would have been if he had had two sound eyes. His
total capacity was thus only a part of that of the normal
man, but that capacity, which was all he had, had been
transformed into a total incapacity by reason of the in-
jury. That result has come to him entirely through the
injury.”

The whole physical condition must be taken into consideration
by the Court. In Vishney v. Empire Steel & Iron Co., 87 N. J. L.
481, the Court held that eighty per cent, of the usefulness of both
eyes having gone, petitioner -should recover eighty per cent, of
four hundred weeks and not eighty per cent, of one hundred

weeks for each eye separately, making the basis the proportion
of disability to total disability.

In a recent case decided by the Court of Errors and Appeals,
Orlando v. Ferguson, 90 N. J. L. 553, the Court says :

“ It is not strictly a mathematical problem. It is not to
be solved by adding up the fractional parts, but upon the
basis of the percentage of total and permanent disability
reasonably found to be produced by the several injuries
considered collectively and with due regard to their cumu-
lative effect.”

The case of Schwab v. Emporium Forestry Co. d Travelers
Insurance Co., 167 App. Div. 614; 153 N. Y. S. 234, affirmed by
Court of Appeals, unanimous vote, 216 N. Y. 712; 111 N. E. 1099,
was decided May 5, 1915, and was affirmed Nov. 30, 1915. The
second accident happened when the employee was working for a

different employer and not in the same line of employment as at
the time of the first accident.
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This is the case of the loss of the second hand. The New York
statute provides for “ the loss of a hand” as permanent and par-
tial disability— just like New Jersey, yet in this case the award
was made for total permanent disability.

The opinion in full follows:

‘““The claimant was injured on July 6, 1914, by having his
right had severed at the wrist. His left hand was am-
putated in the year 1892. The question certified is whether
the claimant is entitled to compensation for permanent
total disability under subdivision 1 of section 15, or for
compensation as for the loss of one hand under sub-
division 3 of said section.

If a man has two hands, he is presumably a more efficient
worker and can receive higher wages than if crippled by
the loss of one hand. The method of payment of compen-
sation for the loss of one hand is to allow the salary which
the injured party was earning for 244 weeks. If the in-
jured party had two hands and was earning $20 a Aveek,
if he lost one hand he would recover $4,880. Another work-
man having lost one hand before entering the employment
would be receiving, say, $10 a week for less efficient serv-
ice. If that workman lost the second hand in the service
if the claim of the insurance carrier is right, he would
recover for 244 Aveeks at $10 a week, or $2,440. So that
for the loss of the second hand, which had its double value
on account of the previous loss of the first hand, under
this system he would be entitled to receive only half as
much as for the loss of the first hand. This anomalous
result would indicate that the Legislature could not so
have intended. By subdivision 1 of section 15, the loss of
both hands shall presumably constitute total disability. As
compensation for that total disability he is to receive
66 2/3% of the average Aveekly wages that he is then earn-
ing. As the man with one hand is presumably earning less
wages than a man Avith two hands, to alloAv for the loss of
the second hand as a permanent disability, a percentage of
the weekly wage that he was then earning would be in
complete harmony with compensation to one who had lost
both hands by the accident, who receives his 66 2/3
per cent, upon the greater wages that he Avas earning at
the time of the accident.

Moreover, this reasoning accords with the rule /which
seems to be laid down in subdivision 6 of section 15, which
provides that the fact that an employee has suffered pre-
vious disability shall not preclude him from compensation
for a later injury, ‘but in determining compensation for
the later injury or both, his average ARekly wages shall be
such sum as will reasonably represent his earning capacity
at the time of the later injury.” Cases are cited upon the
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Attorney General’s brief which indirectly lend support to
his contention that the claimant has the right to recover as
for a permanent disability. But the decision may well rest
upon the logic of the situation in view of the fact that the
amount of compensation depends upon the weekly wage,
and the weekly wage is influenced by his crippled condition
at the time of the accident. ' .

In answer to the question certified, we decide that claim-
ant is entitled to recover as for total disability.

Question certified answered in the affirmative. All con-
cur (Kellogg, J., in result in memorandum), except Wood-
ward, J., dissenting.”

The case of Kriegbaum v. Buffalo Wire Works Co., Inc., New

York Supplement, Voi. 169, page 307, &c., and in which the Ap-
pellate Division, Third Department, rendered a unanimous deci-

sion, 182 A. D. 448, covers our case exactly. It is decided on the
basis of the law as it stood in New York in 1914, the date of the
accident, and in every way is a case on all fours with the present
one.

1

The following excerpts from the opinion will give the gist of
the decision :

“In July, 1914, the claimant, an employee of the Buttalo

Wire Works, while engaged in a hazardous employment,
sustained an accidental injury, resulting in the total loss
of the sight of his right eye. * * * * On September 8,
1914, the commission made an award of compensationj:or
the period of 128 weeks for the loss of the eye. *
About December 1, 1916, application was made to the com-
mission on behalf of the claimant to reopen and rehear
the claim. Upon the hearing * * * * it appeared that
in 1901 the claimant had suffered an accidental injury to
the left eye which had resulted in the permanent total loss
of the vision of that eye except as to 8/200 minus. This
rendered the sight of that eye useless for any vocational
purpose. The fact of the left eye having been injured was
not talmn into account by the commission, and, in fact,
was not known to it at the time of making the award for
the loss of the right eye. *

The commission understanding the case to be one of
permanent partial disability only, made the award of Sep-
tember 1914. That the claim was in fact one entitling the
claimant to an award for permanent total disability cannot
be questioned, nor can it be doubted that such award worn
have been made had the commission been fully informed as
to the facts: Upon the rehearing * * * * the commission
for the first time became advised as to the tacts, and
thereupon made an award continuing the payment granted
by the prior award from the time of the last paymem
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until sucli time as the State Industrial Commission should
he shown that the claimant had some useful vision of his
left eye. * * *

The loss of the sight of the right eye having occurred
m July, 1914, the award was not affected by the amendment
of section 15, subdivision 6, by Chapter 615, Laws of 1915
but the claim was governed by the law in force at the time
of the decision of this Court in Schwab v. Emporium
Forestry Co., 167 App. Div. 614; 153 N. Y. Supp 234-
affirmed 216 N. Y. 712; 111 N. E. 1099, in which it was held
that an employee who had suffered the loss of a hand by
a previous injury, who suffered the loss of a remaining
hand by a subsequent injury, was entitled to an award for
permanent total disability instead of an award simply for
permanent partial dlsablhty on account of the loss of the
remaining hand. *

The g,ward of the commission should be affirmed. All
concur.

In Rhode Island, in re J. & P Coats, 103 Atl. 833, with a
statute similar to that of New Jersey, the Court followed Massa-
chusetts and New York.

So also in Connecticut in Fair v. Hartford Rubber Works 111
Atl. 193.

The only state in which a decision adverse to our contention
has been handed down is Michigan (Weaver v. Maxwell Motor
Co., 152 N. W. 993), but in that case the Court stated, “it must
be confessed that the provisions of the Michigan statute are so
ambiguous as not to be free from doubt.” But in addition to this
halting decision, a later Michigan case (160 N. W. 391) seems to
be entirely inconsistent with the first decision. (See opinion of
Common Pleas Court, pp. 30-32 inc., state of case.)

The Legislature fixed 50% of daily wages for one hundred
weeks for the loss of an eye. If the contention of the appellant
that the loss of the second eye should be similarly compensated
is sound, we have the Legislature fixing a maximum of $4,000 as
t e compensation for the loss of both eyes in one accident, and
the maximum of -$2,000 for the loss of both eyes in two different
accidents. In addition, if the Legislature fixes $1,000 for one
eye, and $4,000 for two eyes, it fixes the value of the second eye
at three times that of the first, and yet if appellant is right in
his contention, the value of the second eye is no more than the

rst eye, and may even be less if the workman be receiving less
wages at the time of the second accident. The point that must be
s ressed in these cases is that the Legislature is giving a part of
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one hundred weeks’ wages for the first member removed, and
allowing a part of four hundred weeks’ wages for the workman on
losing the second member, considering the probable decrease of
earning power incident to the first accident; so that actually in

practice it rarely works out that the employee receives part of

five hundred weeks wages for two separate accidents at the

maximum rate of compensation, but more often receives less for
the two separate accidents than he would if both members were
lost in the one accident.

The contention of the defendant-respondent is based on a broad
interpretation of the Workmen’s Compensation Act as decided
by the courts of New Jersey, is backed by the decisions in the
highest courts of the states of Iowa, Illinois, Louisiana, Colorado,
Connecticut, Rhode Island, Massachusetts and New York, and is

opposed by the courts of but one state— Michigan, where two de-
cisions neutralize each other.

It is therefore respectfully submitted that the judgment should
be affirmed.

HOWARD S. DODD,
Of Counsel with Defendant,
Richard Obser.
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