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Notice of Appeal. 
Served— Jan uary 8 , 1920. 

F iled — Jan uary 15, 1921.

New Jersey Supreme Court

Th e  Co mb in a t io n 1 Rubber  Ma n u -
f a c t u r in g  Co mpa n y , a cor-
poration,

Prosecutor,

against

T h e  Cou rt  o f  Co mmo n  P l e a s , in 
and for the County of Essex, 
and Jo h n  H. Sc ot t , C lerk of 
Common Pleas, and Richa rd  
Obser ,

Defendants.

On Certiorari.

Notice of 
Appeal.

10

20

To Ho w a r d  S. Dodd, 
A ttorn ey of D efendant:

S ir:

P L E A S E  T A K E  N O T IC E , that the Prosecutor 30 
in the above stated cause hereby appeals from the 
whole of the judgm ent entered therein to the New 
Jersey C ourt of E rrors and Appeals in the last 
resort in a ll causes.

L IN D A B U R Y , D E P U E  & F A U L K S , 
A ttorneys of Prosecutor.

Dated, December 31, 1920.
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ii

Grounds of Appeal.

F ile d — M ay 19, 1921.

N E W  J E R S E Y  S U P R E M E  CO U R T.

10

20

To H o w a r d  S. D o d d ,  Esq.,
A ttorn ey of Defendants.

S ir :

P L E A S E  T A K E  N O T IC E  th at the follow ing 
are the grounds upon which the prosecutor-appel-
lan t appeals from  the judgm ent heretofore render- 

30 ed in the above named cause and from every part 
th ereo f:

1. The Court erroneously affirmed the judg-
ment of the Essex County Court of Common Pleas, 
whereas it should have reversed said judgm ent.

2. The C ourt erroneously sustained the ju d g-
ment of the E ssex C ounty Court of Common Pleas 
whereby it  w as determined that

T h e  C o m b i n a t i o n  R u b b e r  M a n u -
f a c t u r i n g  C o m p a n y ,  a  cor-
poration,

Prosecutor-Appellant, 

vs.

T h e  C o u r t  o f  C o m m o n  P l e a s , in 
and for the County of Essex, 
and J o h n  H .  S c o t t ,  C lerk of 
the C ourt o f Common Pleas, 
and R i c h a r d  O b s e r ,

Defendants-Respondents.

On Appeal, 
etc.

Grounds of 
Appeal.

40



Hi
G ro u n d s o n  A p p ea l.

“ the case is not w ithin the schedules in sub-
division (c) of paragraph 1 1  of Section II  
o f the Compensation A ct, which are confined 
to d isability  p artia l in character where the 
question would be the extent of d isability.”

whereas it  should have been determined that the j q  
case is governed by the schedules contained in sub-
division (c) of paragraph 1 1  of Section II  of the 
W orkm en’s Compensation A c t of 1911, as amended 
by Chapter 174 of the Law s of 1913.

3. The Court erroneously sustained the judg-
ment of the E ssex County Court of Common Pleas 
whereby it  w as determined that

“ the m atter is not controlled by the mere phy- gQ 
sical member removed, but the disability in-
curred,”

whereas i t  should have been determined that the 
am ount of compensation to  be awarded is deter-
mined by the nature and extent of the particular 
in ju ry  suffered by the defendant, Richard Obser 
as a result of the accident arising out of and in 
the course of his employment by respondent on 
A ugust 30, 1917. gQ

4. The C ourt erroneously sustained the judg-
ment of the Essex County Court of Common Pleas 
whereby it  w as determined that the Legislature in 
enacting subdivision (c) of paragraph 11  of Sec-
tion I I  of the Compensation A ct, meant by “an 
eye” the first eye if  a man had two eyes, whereas 
it should have been determined that in enacting 
said subdivision (c) of paragraph 11  of Section I I

40



iv
Grounds on Appeal.

of the Compensation A ct, the L egislature meant 
by “ an eye”  one eye, whether the injured employee 
had one or two eyes prior to the occurrence of 
the accident.

5. The Court, erroneously sustained the judg- 
10 ment of the Essex County Court of Common Pleas

whereby i t  w as determined that the Legislature, 
in enacting subdivision (c) of paragraph 1 1  of 
Section I I  of the Compensation A ct, meant by “ an 
eye” the first eye if  a man had two eyes, whereas 
it should have been determined that the Legis-
lature, in  enacting said subdivision (c) of para-
graph 1 1  of Section I I  of the Compensation Act, 
meant by “ the loss of an eye”  the loss of one eye 
whether or not the injured employee had form erly 

20 lost the sight of h is other eye or was in posses-
sion of the use of both eyes prior to the accident 
which resulted in the loss of one of them.

6. The Court erroneously sustained the judg-
ment of the E ssex County Court of Common Pleas 
whereby it w as determined that the Compensation 
A ct makes no specific provision for the loss of the 
second eye, whereas it should have been determined 
that the Compensation A ct specifically provides for

30 the loss of an eye whether it be the first or second 
eye, in  subdivision (c) of paragraph 1 1  of Sec-
tion II  thereof.

7. The Court erroneously sustained the judgm ent 
of the Essex County C ourt of Common Pleas 
whereby it  w as determined that the Compensation 
A ct makes no specific provision for the loss of 
the second eye, but does provide in substance that

40



V
Grounds on Appeol,

total blindness shall constitute total disability by 
providing that where there is the loss of both 
eyes, a total and permanent disability is incurred, 
whereas it should have been determined that the 
Compensation Act does make specific provision for 
the loss of the second eye in subdivision (c) of 
paragraph 11 of Section II thereof, and only pro- IQ 
vides that the loss of both eyes shall constitute 
total and permanent disability when the loss of 
both eyes reulted from one and the same accident 
arising out of and in the course of the injured 
person’s employment.

8. The Court erroneously sustained the judg-
ment of the Essex County Court of Common Pleas 
whereby it was determined that as a result of the 
said accident the defendant, Richard Obser, suffer-
ed an injury total in character and permanent in 
quality, whereas it should have been determined 
that the said defendant suffered an injury partial 
in character but permanent in quality, consisting 

of “the loss of an eye.”

20

9. The Court erroneously sustained the judg-
ment of the Essex County Court of Common Pleas 
whereby it was determined that the defendant, gQ 
Richard Obser, is entitled to compensation for 
an injury total in character and permanent in 
quality, in the sum of $10.00 per week for a period 
of 400 weeks, whereas it should have been deter-
mined that the said defendant was entitled to com-
pensation in the sum of $10.00 per week for a 

period of 100 weeks.

40



v i
G ro u n d s on  A p p ea l.

10. The judgment of the Court is in all respects 
illegal and void.

11. Said judgment is contrary to law.

LINDABURY, DEPUE & PAULKS, 
Attorneys of Prosecutor-Appellant.

Dated, January 12th, 1921.
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Affidavit for Writ of Certiorari.

Piled, September 30, 1919.

New Jersey Supreme Court

Th e  Co mb in a t io n  Rubb er  M’a n u - \ 
FACTURING COMPANY, a COr- I 
poration, /

Prosecutor-Respondent, 1 Qn ^er

/ tiorari.
VS.

Rich a rd  Obser , 1
Defendant-Petitioner.

State of New Jersey, Y 
County of Essex, j

JAM ES E. M. TAMS, of full age, being duly 
sworn according to law on his oath, says: I am
an attorney-at-law of this state and am employed 
by Messrs. Lindabury, Depue & Faulks, attorneys 
for the above named prosecutor-respondent, and 
have had actual charge of the defense of the above 
named suit in its behalf.

On or about April 5,1918, a petition was filed in 
the Essex County Court of Common Pleas by 
Howard S. Dodd, Esq., attorney for Richard Obser, 
the petitioner therein, under Chapter 95 of the

10

20

30

40



2
A ffid a v it  o f  J a n ie s  E . M . T ants.

Laws of 1911 and the amendments thereof and sup-
plements thereto, otherwise known as the “Work-
men’s Compensation Act,” against the prosecutor- 
respondent, the material averments of which were 
that on or about August 30, 1917, the said peti-
tioner was employed by The Combination Rubber 

2 q  Manufacturing Company, the respondent named 
therein, as a machinist; that while so employed, on 
or about said date, a piece of emery flew into his 
right eye from a machine which was being operated 
by another employee, a grinding tool man, as a re-
sult of which the petitioner’s said right eye became 
affected and he was rendered totally blind, having 
previously lost the sight of his left eye; that the 
respondent therein had actual knowledge of the' 
said injury; that the wages of said petitioner at the 

2 q  time of the said injury and prior thereto, were at 
the rate of $3.55 per day or $21.29 per week; that 
the petitioner and the respondent therein had failed 
to agree upon the amount of compensation due to 
the petitioner for his said injuries and that the 
said respondent disputed the petitioner’s claim that 
he is entitled to Deceive compensation for a per-
manent total disability due to the loss of his en-
tire sight, it being the claim of the respondent that 
it is liable to pay compensation for a permanent 

30 partial disability for the loss of one eye.
By an order dated April 5, 1918, the hearing of 

the said petition was set down for Wednesday, the 
first day of May, 1918, at the Court House (Com-
mon Pleas Room) in the City of Newark at 10 
o’clock in the forenoon or as soon thereafter as 
counsel could be heard, and it was further pro-
vided in the said order that a true but uncertified 
copy thereof, together with a copy of the said peti-
tion, should be served upon the respondent within 

40 six days thereafter. A  copy of the said petition
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A ffid a v it o f J a m es E . M . Tam s.

and order fixing the time and place of hearing were 
duly served upon the prosecutor-respondent on 
April 8, 1918, and thereafter, on or about May 17,
1918, an answer was filed by the said respondent, 
consent having been given to the filing of the same 

as within .time.
The said answer admitted all of the allegations 10 

of the said petition and further alleged that the re-
spondent had paid doctor’s bill and other medical 
expenses to the extent of $50.00 incurred by the 
petitioner during the first two weeks after the oc-
currence of the injuries suffered by him, and that 
it had paid compensation to the petitioner at the 
rate of $10.00 per week for a period of 1 1  weeks 
beginning two weeks after the occurrence of the ac-
cident and continuing up to and including Novem-
ber 29, 1917, on account of temporary disability 20 
which ceased and ended on the said date, and that 
such facts were not disputed by the petitioner.

The hearing of said petition, having been set 
down for May 1, 1918, was at that time heard by 
the court in the presence of the attorneys represent-
ing the respective parties thereto. At the said 
hearing no testimony was offered on behalf of either 
of the said parties, who agreed upon the following 

facts, namely:
That on August 30, 1917, the petitioner was em- 30 

ployed by the respondent as a machinist and was 
receiving wages at the rate of $21.29 per week, 
that on August 30, 1917, while so employed in the 
respondent’s factory, a piece of emery flew from a 
machine which was being operated by a grinding 
tool man and embedded itself m the petitioner s 
right eye, causing an injury which resulted in the 
loss of the sight of petitioner’s right eye, thereby 
rendering him totally blind, the sight of his left 
eye having been lost many years before he entered 40
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A ffid a v it o f J a m es E . M . T a m s .

the employment of the respondent; that said in-
jury was the result of an accident which arose out 
of and in the course of the petitioner’s employ-
ment by respondent, who had actual knowledge of 
the occurrence of said accident; that the respond-
ent had paid medical expenses incurred by the peti- 

1 0  tioner during the first two weeks after the occur-
rence of the said injury, together with compensa-
tion for temporary disability suffered as a result 
of the said accident as alleged in its said answer.

At the said hearing and in its memorandum sub-
mitted to the court, the respondent maintained that 
the amount of compensation to which the petitioner 
is entitled for the injury sustained by him as a re-
sult of said accident, is specifically fixed by the 
“Workmen’s Compensation Act” and is payable 

20  thereunder on the basis of “the loss of an eye,” 
being a disability partial in character but per-
manent in quality, included in the schedule of com-
pensation therein set forth, at the rate of $10.00 per 
week for a period of 100 weeks, and admitted li-
ability to that extent.

The court having heard the facts as stipulated, 
and having considered the arguments presented by 
the respective attorneys, took the matter under 
consideration and on June 26, 1919, filed a de- 

30 termination of facts and rule for judgment, a certi-
fied copy of which is hereto annexed, wherein he 
found and determined that the facts were as stipu-
lated and heretofore set forth; that

The case is not within the schedules in sub-
division (c) of paragraph 11 of section II of 
the Compensation Act, which are confined to 
disability partial in character, where the ques-
tion would be the extent of disability. The

40



5
Affidavit of James E . M. Tams.

matter is not controlled by the mere physical 
member removed, but the disability incurred.
The Legislature in this subdivision meant by 
an ‘eye’ the first eye, if a man had two eyes.
The Compensation Act makes no specific pro-
vision for the loss of the second eye, but does 
provide in substance that total blindness shall 10  
constitute total disability by providing that 
where there is the loss of both eyes, a total and 
permanent disability is incurred” ;

that

“As a result of the saM accident the peti-
tioner suffered an injury total in character and 
permanent in quality, and is entitled to com-
pensation therefore from the respondent in 20 
the sum of $10 per week for a period of 400 
weeks, from November 29, 1917, the date on 
which the temporary disability resulting from 
said accident admittedly ceased and term-
inated.”

and judgment was thereupon entered in favor of 
the petitioner against the respondent in the sum of 
$4,000.00, payable at the rate of $10.00 per week 
for a period of 400 weeks, beginning November 29, gQ 
1917, together with petitioner’s costs to be taxed. 
Neither the respondent nor its attorneys have con-
sented to the filing of the said determination and 
rule for judgment.

Wherefore, respondent prays that a writ of cer-
tiorari may be allowed to review the determination 
of the said Essex County Court of Common Pleas,

40



6
W r it  o f  C ertio ra ri.

and the judgment entered thereon, to the end that 
the same may he set aside and reversed.

JAMES E. M. TAMS.

Sworn to and subscribed before me 
IQ this sixth day of September, 1919.

B. iS. Ho r n er ,
Attorney at Law of New Jersey. */ »

W rit of Certiorari.

Filed, October 25, 1919.

20 New Jersey, ss.:

The State of New Jersey to the Court of 
Common Pleas in and for the County 

(Seal) of Essex and John H. Scott, Esq., 
Clerk of said Court of Common Pleas, 
and Richard Obser.

GREETING :

gQ We being willing for certain reasons to be certi-
fied of and concerning a certain determination of 
facts and rule for judgment rendered on the 26th 
day of June, 1919, by William P. Martin, Esq., one 
of the judges of the said Court of Common Pleas in 
and for the County of Essex, in a certain proceed-
ing brought on behalf of Richard Obser, petitioner, 
against The Combination Rubber Manufacturing 
Company, a corporation, respondent, for the deter-
mination and recovery of compensation under an

40 act of the Legislature of the State of New Jersey,
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W r it  o f C ertio ra ri.

entitled “An Act prescribing the liability of an em-
ployer to make compensation for injuries received 
by an employee in the course of employment, es-
tablishing an elective schedule of compensation, 
and regulating the procedure for the determina-
tion of liability and compensation thereunder,” ap-
proved April 4, 1911, and the acts amendatory 
thereof and supplemental thereto, do command you 
that the said determination of facts and rule for 
judgment, together with all proceedings for the 
making of the same, and all things touching and 
concerning the same as fully and entirely as be-
fore you they remain or are in your custody or con-
trol, you do certify and send together with this 
writ, to our Justice of our Supreme Court of Judi-
cature at Trenton, on the 24th day of October, 
1919, and that therein may be caused to be done 
what of right and according to law ought to be 
done.

W ITNESS, Honorable William S> Gummere, 
Chief Justice of our said Supreme Court, at Tren-
ton, this 27th day of September, 1919.

ENOCH L. JOHNSON.
Clerk.

L in d a b u r y , De pu e  & F a u l k s *
Attorneys.

A  true copy.
E n oc h  L. John son ,

Clerk.

Service of a copy of the within writ is hereby 
acknowledged this 1st day of October, 1919.

HOWARD S. DODD,
Attorney of Defendant,

Richard Obser.

1 0
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Return to W rit of Certiorari.

State of New Jersey, 1 
County of Essex, J ss*:

We, William P. Martin, Judge of the Court of 
Common Pleas, Essex County, New Jersey, and 

j q  John H. Scott, Clerk of said Court of Common 
Pleas, Essex County, New Jersey, do hereby certify 
and return to the Supreme Court of Judicature of 
the State of New Jersey the pleadings, determina-
tion and statement of facts and judgment record, 
together with all things touching and concerning 
the same and as and by within writ to us directed, 
we are commanded.

In Witness Whereof, we have hereunto 
2q  set our hands and the seal of said

(Seal) Court at Newark, New Jersey, this 
24th day of October, 1919.

WM. P. MARTIN, 
Judge of the Court of Common Pleas, 

Essex County, New Jersey.

Jo h n  H. Scot t ,
Clerk of the Court of Common Pleas,

Essex County, New Jersey.
80

40
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Order.
Filed, September 30,1919.

NEW  JER SEY SUPREME COURT.

T h e  Co mb in a t io n  Ru bber  Ma n u - \
FACTURING COMPANY, a COr- 1 

poration, |
Prosecutor, I

vs. } .
I On Certiorari.

T h e  Cou rt  of  C om mo n  P l e as  in /  ^ ,I Order.
and for the County of Essex I 

and J o h n  H. Scott , Esq., Clerk I 
of said Court of Common Pleas, ' 
and Ric h a r d  Obser ,

Defendants.

Application having been made on behalf of the 
prosecutor of the writ of certiorari heretofore is-
sued in the above entitled cause for an order that a 
transcript of the stipulations of fact entered into 
at the hearing before the Court of Common Pleas 
in and for the County of Essex, be certified and re-
turned with the said writ,

IT IS, on this day of September, 1919, OR 
DERED that a transcript of the stipulations of 
fact entered into at the hearing before the said 
Court of Common Pleas in and for the County of 
Essex upon the petition of Richard Obser against 
The Combination Rubber Manufacturing Com-
pany, a corporation, be .certified and returned into 
this court, together with the determination and 
statement of facts and the order, and all other pro-
ceedings for the making of the same, which are re-

10
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R e a s o n s .

turned into court in  accordance w ith the com-
mand o f the said w rit  of certiorari.

On Certiorari.

Th e  Co u r t  of  Co mmo n  P l e as  in  Reasons.
3 0  and for the County of Essex 

and J oh n  H. Scott , Esq., C lerk 
of said Court of Common Pleas, 
and Ric h a r d  Obser ,

The above named prosecutor presents the follow-
in g reasons for setting aside the proceedings, deter-
m ination of facts and rule for judgm ent brought 
before th is honorable court by the W rit of Cer- 

40 tio rari allow ed in the above entitled cause.

W M . S. GTJMMERE,
C. J.

10
Dated, Sept. 27, 1919.

Entered on motion of 
L in d a b u r y , De pu e  & F a u l k s , 

A ttorneys.

Reasons.
Filed, October 25, 1919.

20 NEW JERSEY SUPREME COURT.

Th e  Co mb in a t io n  Ru bber  Ma n u -
f a c t u r in g  Co mpa n y , a cor-
poration,

vs.

Defendants.

Prosecutor,



11
R e a s o n s .

1. Because in  the said determ ination of facts and
rule for judgm ent it  w as ordered that judgm ent be 
entered in favor of the defendant, R ichard Obser 
and against the said prosecutor, w ith  costs, whereas 
it  should have been ordered th at judgm ent be en-
tered in favor of said prosecutor and against the 
said R ichard Obser. 10

2. Because by the said determ ination of facts and 
ru le for judgm ent it  w as determined that

“  the case is hot w ith in  the schedules in  sub-
division (c) of paragraph 1 1  of section II of 
the Com pensation Act) which are confined to 
d isability  p artia l in  character, where the ques-
tion  w ould be the extent of d isability,”

v . . . , 20
Whereas it should have been determined that the
Case is governed by the schedules contained in sub-
division (c) of paragraph 11  of section II of the 
Compensation Act.

3. Because by the Said determ ination of facts and 
rule for judgm ent it w as determined that

“ the m atter is not controlled by the mere 
physical member removed, but the disability . 
incurred,”

Whereas it  should have been determined th at the 
am ount of com pensation to be awarded is deter-
mined by the nature and extent of the particu lar 
in ju ry  suffered by the defendant, Richard Obser.

4. Because by the Said determ ination of facts and 
rule for judgm ent it  w as determ ined that the Leg-
islature in enacting subdivision (c) of paragraph
11 of section II  of the Com pensation A ct, m eant 40
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R e a s o n s .

by an “ eve” the first eye if  a man had two eyes, 
whereas it  should have been determined th at in 
enacting said subdivision (c) of paragraph 1 1  of 
section I I  of the Com pensation A ct, the L egislature 
m eant by “an eye”  one eye, whether the injured 
employee had one or tw o eyes prior to the occur-

(10  rence of the accident.

5. Because by the said determ ination of facts 
and ru le for judgm ent it  was determ ined that the 
Legislature, in  enacting subdivision (c) of para-
graph 1 1  of section I I  of the Com pensation A ct, 
meant by an “ eye”  the first eye if  a man had two 
eyes, whereas it  should have been determ ind th at 
the Legislature, in  enacting said subdivision (c) of 
paragraph 1 1  of section I I  of the Com pensation A ct,

2 0  m eant by “ the loss of an  eye”  the loss of one eye 
Whether or not the injured employee had form erly 
lost the sight of his other eye or w as in possession 
o f the use of both eyes prior to the accident which 
resulted in the loss of one of them.

6 . Because by the said determ ination of facts and 
rule for judgm ent it  w as determined th at th e Com-
pensation A ct makes no specific provision for the 
loss of the second eye, whereas it  should have been

3 Q determined that the Com pensation A ct specifically 
provides for the loss of an eye whether it be the first 
or second eye, in  subdivision (c) of paragraph 1 1  

of section I I  thereof.

7. Because by the said determ ination of facts and 
rule for judgm ent it w as determined th at the Com-
pensation A c t makes no specific provision for the 
loss of the second eye, but does provide in substance 
th at to ta l blindness shall constitute to ta l disability

40  by providing th at where there is the loss of both 
eyes, a to ta l and perm anent d isability  is incurred,
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R e a s o n s .

whereas it  should have been determined that the 
Com pensation A c t does make specific provision for 
the loss of the second eye in subdivision (c) of para-
graph 1 1  of section I I  thereof, and only provides 
th at the loss of both eyes shall constitute total and 
perm anent d isability  when the loss of both eyes re-
sulted from  one and the same accident arising out 
o f and in the course of the injured person’s em-
ployment.

8 . Because by the said determ ination of facts and 
ru le for judgm ent it  w as determined that as a result 
o f the said accident the defendant, Richard Obser, 
suffered an in ju ry  to ta l in character and permanent 
in  quality, whereas it should have been determined 
th at the said defendant suffered an in jury p artial 
in  chareater but perm anent in quality, consisting 
of “ the loss of an eye.”

9. Because by the said determ ination of facts and 
rule for judgm ent it  w as determined th at the de-
fendant, R ichard Obser, is entitled to compensation 
for an in ju ry  to ta l in  character and permanent in 
qu ality, in  the sum  of $10 .0 0  per week for a period 
o f 400 weeks, whereas it  should have been deter-
m ined that the said  defendant was entitled to com-
pensation in  the sum of $10 .0 0  per week for a 

period of 10 0 * weeks.

10. Because by the said  determination of facts 
and ru le for judgm ent it  w as determined th at the 
prosecutor herein has paid compensation to the de-
fendant, R ichard Obser, for a tem porary disability 
suffered as a  result of said accident a t the rate of 
$10 .0 0  per week for a period of 1 1  weeks, beginning 
tw o weeks after the occurrence of the said accident 
and continuing down to and including November 
29, 1917, and it  was ordered that judgm ent final
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R e a s o n s .

be entered in favor of the defendant, R ichard Obser, 
and against the prosecutor, The Com bination Rub-
ber M anufacturing Com pany, in  the sum  of 
$4,000.00, payable at the rate of $10.00 per week 
for a period of 400 weeks, beginning November 29, 
1917, thus m aking a to ta l of 411 weeks, whereas 

10  paragraph 14 (a) of section 2  o f the Com pensation 
A ct specifically provides that

“in no case Shall the total number of weekly 
payments be more than 400.”

11. Because the said determ ination of facts and 
rule for judgm ent is in  other respects illegal and 
void.

L IN D A B U R Y , D E P U E  & F A U L K S , 
A ttorn eys of Prosecutor.

D ated, Septem ber 6th, 1919.

30

40
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Petition«
Filed, April 9, 1918.

E S S E X  COUNTY COURT OF COMMON 
PLEAS,

T h e  Co m b i n a t i o n  R u b b e r  M'a n u -

R i c h a r d  Ob s e r ,
Petitioner,

for Compensa-
tion, &c., under 

tie Employers

On Petition
Id

FACTURING C O M P A N Y , a  COI*- l  l i a b i l i t y  A c t .

TO  THE JUDGES OF THE COURT OF COM- 28 
MON PLEAS OF THE COUNTY OF ESSEX :

Yonr petitioner, Richard Obser, respectfully 
shows: >

F i r s t .— -That he resides at No. 31B South Warren 
Street, in the City of Trenton, County of Mercer, 
and State of New Jersey, mid that on or about the 
thirtieth day of August, 1917, he was employed by 
the defendant at its place ©f business, in the Town 3d 
of Bloomfield, County of Essex, and -State of New 
Jersey, at his trade as a machinist.

S e c o n d .— That on the day and year aforesaid 
while so employed, a piece of emery flew into his 
right eye from a  machine being operated by a 
grinding tool man.

T h i r d .— That as a result of said accident and a 
resulting infection in said eye, your petitioner was

poration, Petition.
Respondent.
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rendered totally blind, having previous to this said 
accident lost the sight of his left eye.

F o u r t h . That the said defendant, Combination 
Bubber Manufacturing Co., has had actual knowl-
edge of his said injury.

F i f t h . That at the time of said injury and prior 
thereto, your petitioner received as compensation 
from the said defendant wages at the rate of Three 
and 55/100 dollars per day or Twenty-one and 
29/100 dollars per week.

Si x t h . That your petitioner and the said de-
fendant have failed to agree upon the amount of 
compensation due to your petitioner for his said 
injuries, but on the contrary said defendant dis-
putes the claim of your petitioner on the ground 
that it is liable to payment for a permanent partial 
disability for the loss of one eye, whereas your 
petitioner contends that he is entitled to receive 
payments for a permanent total disability due to 
the loss of his entire sight.

Se v e n t h .— Y our petitioner therefore prays that 
this court will determine the amount of compensa-
tion due to your petitioner from the said defendant 
under the act entitled, “An act prescribing the lia-
bility of an employer to make compensation for 
injuries received by an employe in the course of the 
employment, establishing an elective schedule of 
compensation and regulating procedure for the de-
termination of liability and compensation there-
under; approved April 4,1911, and the acts supple-
mental thereto and amendatory thereof, and that 
your petitioner may be awarded his costs in this
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proceeding, and such other or further relief as may 
be proper.

And your petitioner will ever pray, etc.

R IC H A R D  O B SE R ,
Petitioner. ™

State  of New Jersey, 
County of Mercer,

Richard Obser, of full age, being duly sworn 
according to law, on his oath, deposes and says that 
he is the petitioner named in the foregoing petition; 
that the sam e h as been read to him and he is famil- 
ia r  with the contents thereof, and that the m atters ^  
and things therein set forth are true according to 
the best of his knowledge and belief.

R IC H A R D  O B S E R .

Subscribed and sworn to before 
me this 20th day of March, 1918.

S. H. Ca i n ,
(S e a l)  N otary Public, N. J .  30

40
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Order Fixing* Time and Place of 
H earing.

Filed, A pril 9, 1918.

E S S E X  COUNTY COURT O F COMMON
P L E A S.

10 On petition for compensation under
“An Act prescribing the liability 
o f an employer to make compensa-
tion for injuries, received by an 
employee in tbe course of employ-
ment, establishing an elective 
schedule of compensation and regu-
lating procedure for the determin-
ation of liability and compensa-
tion thereunder,”  approved April 

20  4, 1911, and the several supple-
ments thereto and acts amendatory 
thereof.

R i c h a r d  Ob s e r , 

vs.
Petitioner,

T h e  C o m b i n a t i o n  R u b b e r  Ma n u -
f a c t u r i n g  Co., a corporation,

Respondent.

O R D ER  F IX IN G  TIM E AND P LA C E  OF
H EA R IN G .

A petition having been filed in this cause by the 
Petitioner praying for the compensation payable 
by the Respondent, it is on this 5th day of April, 
1918.
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O R D E R E D , th at the hearing of said m atter be 
and hereby is set down for W ednesday, the 1st 
d a y  of M ay, 1918, at the C ourt House (Common 
P leas C ourt R oom ), in  the C ity  of Newark, a t Ten 
« ’clock in  the forenoon, or as soon thereafter as 
counsel can  be heard. A n d  it is further

O R D E R E D , th at a true, but uncertified copy 
o f  this order (together w ith  a copy o f the petition, 
upon which this order is based) be served upon the 
Respondent, w ith in  six  days a fter the date of this 
order.

P iled , M ay IT, 1918.

E S S E X  C O U N T Y  C O U R T O F  COM M ON
P L E A S .

R i c h a r d  Or s e r ,

T h e  C o m b i n a t i o n  R u b b e r  Ma n u -
f a c t u r i n g  C o m p a n y , a cor- Answer, 
poration,

The answ er of the Combination Rubber Manu-
factu rin g  Company, a corporation organized and 
ex istin g  under and by virtue of the law s of the

20

H. Y . O SB O R N E ,
President Judge of the Essex County 

C ourt of Common Pleas.

O n  m otion of H ow ard S. Dodd, 
A tto rn ey  for Petitioner.

Answer.

Respondent.

Petitioner,
On Petition 
for Compensa-
tion &c.
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State of N ew  Jersey, having its prin cipal office 
and place of business in the Town of Bloom field, 
in the County o f E ssex and State  of N ew  Jersey, 
the above named respondent, says t h a t :

1. I t  adm its the allegations of paragraphs 1, 2, 
3, 4, 5 and 6  o f the petition.

20

2. I t  further alleges th at it has paid doctor bill 
and other m edical expenses to the extent of F if ty  
D ollars incurred by the said petitioner during the 
first tw o weeks a fter the occurrence o f the injuries 
suffered by him, and further alleges th at i t  has 
paid to the petitioner com pensation a t the rate  of 
Ten D ollars per week for a period o f eleven weeks 
beginning tw o weeks after the occurrence o f the 
accident and continuing up to and including No-
vember 29th, 1917, on account o f tem porary dis-
ab ility  which ceased and ended on the said date, 
which facts are not disputed b y  the petitioner.

C O M B IN A T IO N  R U B B E R  
M A N U FACTU R IN G S C O M P A N Y ,

B y  F red  L. Cotnover, Secy, 
Respondent.

S ta te  of New Jersey,
C ounty of Essex,

F red  L. Conover, being d u ly sw orn according to 
law  on his oath deposes and s a y s : I  am Secretary 
of the Com bination Rubber M anufacturing Com-
pany, the respondent named in the foregoing an-
swer ; I  have read the petition and the said answer 
and am  fam iliar w ith  the facts therein contained

40
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w hich are true to the best of m y knowledge and be-
lief.

F R E D  L. C O N O V E R .
-Subscribed and. sworn to  

before me this day

of M ay, A . D., 1918. 2 0

J o h n  S c h n e i d e r ,
N otary Public.

(S e a l) .

Consent to the filing of the w ithin answer as in 
tim e is hereby given this 16th day of May, 1918.

H O W A R D  S. DODD, 
A ttorn ey of Petitioner.

20
Statement of Facts.

COMMON

30

proceedings

taken before his Honor, W illiam  P. Martin, Judge, 
a t  th e court house In the C ity  of Newark, New

40Jersey. u w —

E S S E X  C O U N T Y  C O U R T  O F
P L E A S .

M ay 29, 1918.

R i c h a r d  Ob s e r ,
Petitioner,

vs.

T h e  C o m b i n a t i o n  R u b b e r  M a n u -
f a c t u r i n g  Co m p a n y ,

Respondent.

T ran script of shorthand notes of



Statement of Facta.

A p p e a r a n c e s  :

H o w a r d  S. D o d d , Esq., for Petitioner.
J a m e s  E .  M. T a m s ,  Esq., (Messrs. Lindabury, De- 

pue & Faulks) for Respondent.

Mr. Dodd: The facts are that Richard
Obser entered the employ of The Combina-
tion Rubber Company having previously 
been blind in his left eye by reason of an 
accident, that while in the employ of The 
Combination Rubber Manufacturing Com-
pany a piece of emery flew into his right 
eye, an inflammation resulted and he lost 
the total sight of his right eye, rendering 
him totally blind.

The respondent has paid the doctor’s bill 
and m edical expenses to the extent of F ifty  
D ollars and has paid to petitioner compen-
sation a t the rate of Ten D ollars a  week for 
the period of eleven weeks. This compensa-
tion is in fu ll o f tem porary d isability  which 
ceased on Novem ber 29th, 1917.

The C o u r t: A s the court understands
the pleadings and the agreem ent o f counsel 
the facts are th at the petitioner was em-
ployed by the respondent a t a tim e when he 
only had the sight o f one eye and that he 
w as in jured by an accident arisin g out of 
and was in the course of the employment, 
in that w hile using an em ery wheel some-
thin g flew into the good eye and as a result 
of the in ju ry  he has now lost the sight of 
the good eye and th at at the present time 
he is to ta lly  blind, the blindness in the eye 
the sight o f which he lost first having been 
caused by some other fact and the second 
one having been d irectly  caused by the ac-
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cident a t present, and the question is one 
of law , as to w hether he is entitled to com-
pensation for a  perm anent and p artia l dis-
ab ility  of one hundred weeks or a total and 
perm anent d isability  of something more.
T h at is the point, is it?

Mr. D odd: Yes, sir. 1 0

The C ourt : A re  there any other facts to 
be put in  the case?

Mr. Tam s : The additional facts are th at 
he has received a ll the compensation to 
which he is entitled on account of tem por-
a ry  d isability  and he is now receiving com-
pensation on account of the perm anent dis-
ability.

The C ourt : W hatever th at m ay be.
Mr. T am s: O ur claim  being, of course, 20

th at it  is on the basis of the loss of one eye.

I, F . L. Salm on, official stenographer for the 
E ssex C oun ty C ourt of Common Pleas, P a rt 1, 
do hereby certify  th at the foregoing is a true copy 
o f the proceedings taken before Judge W illiam  
P. M artin, Jud ge; th at no testim ony w as taken.

D ated, October 24, 1919.

F . L. SA LM O N . 30

40
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Opinion of Court.

F iled , June 6 , 1919.

E S S E X  C O U N T Y  C O U R T  O F COM M ON 
P L E A S ,

10 R i c h a r d  Ob s e r , 1 Opinion.
Petitioner, /

I Sum m ary
V Proceedings

T h e  Co m b i n a t i o n  R u b b e r  Ma n u - ( Under W ork- 
f a c t u r i n g  C o m p a n y , 1 men’s Corn-

Respondent. I pensation A ct.

Mr. H o w a r d  C. D o d d , for Petitioner.

20 Messrs. L i n d a b u r y , D e p u e  & F a u l k s  (Mr. Jam es 
E. M. Tams, of C ounsel), for Respondent.

M A R T IN , J .-

This is a proceeding b y  R ichard Obser, p eti-
tioner, against The Com bination Rubber M anufac-
tu rin g  Com pany, respondent, under the W ork-
men’s Com pensation A ct. Respondent answered, 
substantially adm itting a ll the m aterial facts.

30 Petitioner lost the sight of his le ft  eye m any 
years before he entered the em ployment of 
respondent. He apparently, from the tim e of the 
loss o f the first eye, had the fu ll use of the sec-
ond eye u n til th is accident. W h ile  perform ing 
the duties of his em ployment an accident occurred, 
arisin g out of and in the course o f the employment 
causing an in ju ry  to his righ t eye which resulted 
in the loss of the second eye, thus rendering him 
totally blind.

40
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Petitioner contends th at he is entitled to  com-
pensation of one-half his wages for a disability 
to ta l in  character and perm anent in  quality for 
four hundred weeks. Respondent contends that 
petitioner is entitled to compensation for a disa-
b ility  p artia l in  character and perm anent in qual-
ity , to w it, the loss o f any eye for a period of one 1 0  

hundred weeks.
The determ ination of the question involves the 

construction o f paragraph 1 1  o f the act, which pro-
vides :

“ 11 . F ollow in g is the schedule of compensa-
tion.”  * * *

“ (b) F o r d isability  total in character and 
perm anent in qu ality  fifty per centum of the 
wages * * *. This compensation shall be paid 
during the period of such disability, not, how- 2 0  

ever, beyond four hundred weeks.”
“ (c) F or d isability  p artial in character but 

perm anent in q u a lity  the compensation shall 
be based upon the extent of disability.

“ In  cases included by the follow ing sched-
ule the compensation shall be that named in 
the schedule, to  w it. * * *

“ F o r the loss of any eye, fifty per centum 
of d aily  wages during one hundred weeks.

“ The loss of both hands, or both arms, or 
both feet, or both legs, or both eyes, or of any 
tw o thereof, shall constitute total and perma-
nent d isability  to  be compensated according to 
the provisions of clause (b) .”

I t  is  urged that petitioner is entitled to compen-
sation for four hundred weeks, because the result 
of the accident is d isability  total in character and 
perm anent in q u ality  and th at the disability falls 
within the class described in clause subdivision ( b ) .

rary
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It  is claim ed th at by the generosity of nature peti-
tioner was provided w ith tw o eyes, that when he lost 
the first the second perform ed “ double w ork/ 7 

known as compensation, and th at he had fa ir  
vision, and th at by the accident the result is to ta l 
blindness. The contention is th at the act broadly 

10 and lib erally  construed, as it  should be in accord-
ance w ith  numerous decisions, gives compensation 
for the d isability  incurred and th at compensation 
should not be unduly restricted to the specific in -
ju ry  alone.

I t  is contended by respondent that the act estab-
lishes an agreem ent whereby the em ployer prom -
ises to p ay a specific compensation for the particu-
la r  physical in ju ry  suffered by the employee re-
gardless o f the result to the employee and not for 

2 0  the im pairm ent of his earning capacity  or general 
d isability  caused by the in ju ry ; th at the accident 
caused the loss o f an eye only and th at the acci-
dent alone w ould not have resulted in  to ta l dis-
a b ility  if  petitioner had another eye and that th is  
present respondent should not be held responsible 
for the result contributed to b y  a  prior in jury.

The question to be decided is w hether an em-
ployer is responsible for to ta l and perm anent dis-
a b ility  occasioned by the loss of the second eye, 

80 hand, arm  or leg  in a case where he is c learly  not 
responsible in  any w a y  for the loss of the first eye, 
hand, arm  or leg. This question is one of novel im-
pression in New Jersey. The courts of other states 
w ith  statutes containing lik e  provisions have been 
called upon to decide the question. In  M innesota 
the statute is like th at o f N ew  Jersey, except for 
an additional provision th at i f  an employee receives 
an in ju ry  which of itse lf w ould only cause perm a-
nent and p artia l d isab ility  but which, combined 

40  w ith  a p rior in jury, does in fact cause permanent
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and total d isability, the em ployer shall be liable 
for the perm anent and p artia l disability only 
caused by the second in ju ry ; hence the statute of 
that state shows th at the legislature believed that 
i f  the proviso w ere not inserted the proper con-
struction of the act w ould be th at the second in-
ju ry  caused a perm anent and total disability. See 10 
S tate  ex rel. O arwin vs. D istrict Court of Cass 
County, 151 N. W ., 910'. The Legislature of New 
Y ork, Law s 1915, Chap. 615, sim ilarly amended 
the com pensation act o f N ew  Y o rk  because the 
courts had already construed the original act to 
give com pensation for a to ta l and permanent dis-
ability.

In  Schw ab vs. Em porium  Forestry Co. and 
Travelers Ins. Co., 167 App. Div., 614; 153 N. Y. 
Supp., 234; aff. Ct. Appeals, 216 N. Y ., 712; 1 1 1  20 
N. E., 1099, decided before the amendment of 1915, 
the second accident happened w hile the employee 
w as w orking for a different employer in another 
character of employment from the first accident.
The facts showed the loss of the second hand. The 
opinion s ta te s :

“ I f  a man has two hands, he is presumably 
a more efficient w orker and can receive higher 
wages than if  crippled by the loss of one hand. 30 
The method of * * * compensation for the loss 
of one hand is  to allow  sixty-six and two- 
thirds per centum of the salary * * * for 244 
weeks. I f  the injured party  had tw o hands 
and w ere earning $20  a week, i f  he lost one 
hand he would recover $3253.33. Another 
workm an having lost one hand before enter-
ing the employment would be receiving say 
$10 a week for less efficient service. I f  that 
w orkm an lost the second hand in the service, 40
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i f  the claim  of the insurance carrier is right, 
he w ould receive fo r  244 weeks at $10 a week 
or $1626.67. So that for the loss of the second 
hand, which had its double value on account 
of the previous loss of the first hand, under 
this system he would be entitled to receive 

1 0  only half as. much as for the loss of the first 
hand. This anomalous result would indicate 
th at the legislature could not so have intend-
ed. B y  subdivision 1  of Section 15, th e  
loss of both hands shall presum ably constitute 
to ta l d isability. A s  compensation for that 
to ta l d isability  he is to  receive sixty-six and 
two-thirds per cent, of the average weekly 
w ages th at he is then earning. A s the man 
w ith  one hand is presum ably earning less 

20 w ages than a  man w ith  two hands, to allow  for 
the loss of the second hand as a  perm anent dis-
ability , a  percentage of the w eekly w age that 
he w as then earning w ould be in com plete h ar-
m ony w ith  the compensation to  one who had 
lost both hands by the accident who receives 
his sixty-six and two-thirds per cent, upon the 
greater wages th at he w as earning at the time 
of the accident.”

30 In  K riegham  vs. B uffalo  W ire Worjss, 169 27. Y . 
S., 307, the A pp ellate D ivision, Third Departm ent, 
rendered a very interesting opinion in relation to 
the loss of the second eye, in w hich the court s a y s :

“ I t  appeared th at in  1901, the claim ant had 
suffered an accidental in ju ry  to the left eye 
w hich had resulted in the perm anent to ta l loss 
of the vision of th at eye except as to 8 /20 0  

minus. This rendered the sight of that eye 
40 useless for an y vocational purpose. The fact
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of the le ft  eye having been injured w as not 
taken into account by the commission. * * *

The commission, understanding the case to 
be one of perm anent p artial disability only, 
made the aw ard o£ 1914. That the claim  was 
in  fact one entitling the claim ant to an award ^ 0 

for perm anent to ta l disability cannot be 
questioned, nor can it be doubted that such 
aw ard would have been made had the com-
mission been fu lly  informed as to the facts.”

In  M assachusetts, in the case in R e: Brancon- 
nier, 223 Mass., 273; 1 1 1  N. E ., 792, the opinion 
s ta te s :

“ The employee, when he entered the service 
of the subscriber, had that degree of capacity 
which enabled him to do the work for which 
he was hired. That was his capacity. I t  was 
an impaired capacity as compared with the 
normal capacity of a healthy man in  the pos-
session of all his faculties, but, nevertheless, it  
was the employee’s capacity. It enabled him 
to earn the wages which he received. He be-
came an employee under the A c t and thereby 
entitled to a ll the benefits conferred upon those 
coming w ith in  that description. The act a f-
fords a fixed compensation for a limited time 
“ w hile the incapacity for the work resulting 
from the in ju ry  is to ta l” . I t  establishes no 
other standard. I t  fixes no method for divid-
ing the effect of the injury and attributing  
part of it to the employment and another part 
to the pre-existing condition, and it gives no in-
tention that the legislature intended any such 
division.

20

30
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The to ta l capacity o f this employe w as not 
so great as it  w ould have been if  he had had 
tw o sound eyes. H is to ta l capacity  w as thus 
only a p art of th at of the norm al man, but 
th a t capacity  which w as a ll he had, had been 
transform ed into a to ta l in cap acity  by reason 

10  of the in jury. That result has come to him en-
tire ly  through the in ju ry .”

In  Rhode Island, In  R e : J. & P. Coats, 103 A tl., 
833, the Rhode Islan d  statute sim ilar to  that of 
N ew  Jersey, the court follow ed the opinion in the 
B ranconnier case, c itin g  the quotation above 
w ith  approval in  the N ew Y o rk  case, supra, and 
the E n glish  case, infra.

Respondent cites the case o f W eaver vs. M axwell 
20 M otor Com pany, 152 N. W ., 993, where the Su-

preme Court of M ichigan holds that the compensa-
tion  should be for a perm anent and p artia l dis-
ab ility  only. The court in  th at case s ta te s :

“ I t  must be confessed that the provisions of 
the M ichigan statute are so ambiguous as not 
to be free from doubt. * * *”

The reasoning of the court is not satisfactory and 
the court itse lf appears not to be satisfied w ith  its 
own decision. The case proceeds upon the theory 
th at the words o f the statute should be im plicitly 
followed, disregarding a broad and liberal con-
struction which endeavors to find the real inten-
tion  of the legislature from  the whole act.

A  la ter case in M ichigan, Purchase vs. Grand 
R apids R efrigerator Com pany, 160 N\ W ., 391 is 
very interesting. The court states in  p art as fol-
lows:

“ In  W eaver vs. M axw ell M otor Co. claim -
a n t’s le ft eye w as destroyed— the vision lost—

30
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by the injury. Due to a previous injury, he 
could not see with his right eye, and after the 
last injury vision was limited in both eyes to 
a perception of light. It was held that total 
disability was not the result of the injury to 
the left eye, and that compensation should be 
limited to the amount fixed in the statute, for 
the loss of one eye, because claimant lost only 
one eye in the particular employment.

N a tu r e  has generously furnished some or-
gans of the body in pairs. A m an can get 
a lo n g  p r e tty  w ell w ith  one o f them , as w ith  
on e g ood  eye, o r  ear or lun g, or kid n ey , and it  
is  p ro b a b le  th a t m ost m en , in  m ost vocations, 
c o u ld  a n d  w o u ld  earn  q u ite  as m u ch  w ith  one  
o f  e ith e r  o f  th e se  organs rem oved. If a man 
with one good eye is able to earn as much as 
he would if possessed of two eyes, and loses, 
by accident, the remaining eye, i t  is  a ctu a lly  
th a t in ju r y  w h ich  w h o lly  d isables him  from  
p u r su in g  h is  p rev io u s vo ca tion  sin ce th e  pre-
v io u s  loss o f th e  o th er  eye d id  not so d isable  
h im . T h is  v iew , in  the case last above cited , 
w o u ld  have p erm itted ' cla im a n t to receive com -
p en sa tio n  as fo r  perm an en t to ta l d isa bility , 
but for the fact that in all these cases the in-
dustrial accident board administers a law by 
the terms of which the board and the court are 
bound. The legislature has declared that the 
loss of both eyes (by the particular injury) 
shall constitute total and permanent disabil-
ity, and that for the loss (by the particular in-
jury) of one eye the compensation shall be 50 
per cent of the average weekly wages during 
100 weeks. It will be perceived that a man 
with two eyes might lose one of them without 
affecting his capacity to earn wages except for

10

20
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a few days or weeks, and another, with but 
one good eye might be by its loss totally dis-
abled to earn anything in his usual vocation. 
In either case his compensation, under the 
law, would be the same. If such a result is re-
garded as unjust, in determining which the 

10 rights of the employer must be considered, the 
remedy must b8 administered by the legisla-
ture.

The legislature has not attempted a defini- 
> tion or made a declaration, applicable to the 

case at bar, except in terms of the loss of an 
eye. It has not specified a normal eye, al-
though it may be concluded that the law refers 
to an eye which performs in some degree the 

20  functions of a normal eye. A  mere sightless 
organ might perhaps be considered no eye at 
all. Claimant has lost an eye, although an in-
firm one. It was not wholly useless as an eye. 
On the contrary, the testimony is that he 
could with it distinguish light and see ap-
proaching objects. As a result of the injury, 
there was disability, and the disability is 
“deemed to continue for the period specified, 
and the compensation so paid for such injury 

y , shall be as specified. * * *”

The court in that case then allows for the loss of 
an eye notwithstanding that by the particular ac-
cident he lost only half of his vision, he having 
previously lost the one half of the vision of that eye 
in a prior accident. The injury was the loss of 
one half vision of one eye. The court held the dis-
ability to be the total loss of vision of that eye. 
The principle of this second decision is incousis- 
tent with the principle of the first decision in Mich- 

U igan because the respondent is held responsible for
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the) loss of one half vision which the accident in 
his employment did not produce. See also to same 
effect Industrial Com. vs. Johnson, 172 Pacific, 422 
(Colorado).

The great weight of highly respected opinion is 
in favor of the contention of petitioner and that 
the real purpose o>f the statute is to fully compen- 
sate the employee where the result of the accident 
is disability total in character and permanent in 
quality.

Respondent further contends that the Supreme 
Court of New Jersey in Bateman vs. Smith, 85 
N. J. L., 409, holds that the injured workman’s 
general condition prior to the accident may not be 
combined with the effect of the injury sustained 
for the purpose of supporting an award of greater 
compensation. In that case the county court held gA 
that petitioner was injured by the falling of a 
radiator which “broke both bones of his right leg 
and crushed a/id dislocated the ankle of the right 
leg and also caused a shock to his nervous system 
which has enfeebled and aged the petitioner” and 
caused at total disability, permanent in quality.
The learned court there states:

“The total disability is, to use the words of 
the act, a disability total in character, words gQ 
which necessarily refer to the character of the 
disability considered in itself and not to the 
effects produced which have no fixed character, 
but follow with the peculiarities of each indi-
vidual.”

The Supreme Court held that the facts and evi-
dence sustained only the permanent and partial dis-
ability of the loss of the leg. Apparently there 
was no satisfactory evidence to prove that the 40
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nervous condition was (1 ) a total and permanent 
disability or (2 ) that it was caused by the loss of 
the leg. In that case if it had been shown by evi-
dence that petitioner incurred not only the disabil-
ity of the loss of the leg but a greater disability 
in a serious affection of his nervous system it is 

1 0  probable that the decision would have been other-
wise. If the Scope of that opinion is, as respond-
ent contends, that the ordinary result only that 
usually flows from a particular physical injury to 
an ordinary or normal person may be( considered, 
then all judicial construction intended to apply 
the act as a whole is at an end. If a man loses 
his leg he will receive one hundred seventy-five 
weeks, if another man loses his leg and as a result
also suffers from an affection of the blood which 

20 »permanently affects the action of the heart, making 
him totally unfit for all work, he would receive 
only one hundred seventy-five weeks, not four hun-
dred. The learned Justice was then speaking only 
in relation to the particular case before him.

In the case at bar the petitioner lost his visionr 
a total disability in character. If he had been born 
with only one eye the effect of the accident would 
have been the same. The case is not within the 

gQ schedules in subdivision (c) which are confined to 
disability partial in character where the question 
would be the extent of disability. The matter is 
not controlled by the mere physical member re-
moved but the disability incurred. Any one who 
suffers the loss of the second eye will always suf-
fer total loss of vision, hence the injury has a fixed 
character in all cases and falls within the state-
ment of law quoted from the opinion. The act 
makes no specific provision for the loss of the sec- 

40 ond eye but does provide in substance that total 
blindness shall constitute total and permanent dis-
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ability. The English statute gives compensation 
for the personal injury our statute gives compensa-
tion for the disability incurred by accident.

The implicit following of the precise words of 
the statute has not been approved by the Court of 
Errors and Appeals. In the case of Orlando vs. 
Ferguson, 90 N. J. L., 553, where it is held that 
where there are several disabilities involving the 
hands and an eye, for each of which a specific com-
pensation is fixed by the schedule for compensa-
tion of partial permanent disabilities, that not-
withstanding the comparison should be made with 
total and permanent disability. This case ap-
proves the decision in Yishney vs. Empire Steel 
Co., 87 N. J. L., 481, where there was an injury 
of a certain percentage to both eyes, and it was 
held that comparison should not be the precise 
percentage of loss of each eye but should be made 
with total and permanent disability. (Recently 
followed by International Motor Co. vs. Purcell, 
103 Atl., 860). The court says in the Orlando 
case, page 557:

“ I t  is  n o t s tr ic t ly  a m a them a tica l problem . 

It is not to be solved by adding up the frac-
tional parts but upon the basis of the per-
centage of total and permanent disability rea-
sonably found to be produced by the several 
injuries considered collectively and with due 
regard to their cumulative effect.”

These cases show the broad and liberal construc-
tion to be given a highly remedial statute.

The reasoning of respondent results in the legal 
proposition that if a person has some latent defect 
or other physical injury and meets with an acci-
dent causing further injury which alone, without
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the prior disability, would not be very great, that 
the prior disability may not be considered in con-
nection with the actual final disability which the 
employee suffers. In a case in this court an em-
ployee suffered slightly from a latent tuberculosis 
of the bones but enjoyed fair health and probably 

JO would have continued to do so except for the ad-
ditional injury caused by the accident. As a re-
sult of the accident there was an extraordinary 
strain which brought to activity the dormant bac-
teria, greatly accelerating the existing disease, 
causing it to assume an active condition resulting 
in total and permanent disability. The court held 
respondent was responsible for total and perman-
ent disability. McManus vs. Barbour Flax Co., 
40 N. J. L. J., 118; Workmen’s Compensation Act. 

2 Q Corpus Juris Treatise page 94, 'Sections 82-83 
(1917) page 69, Section 58, notes 46-48. Winters 
vs. Atkinson Frizelle Co., 88 N. J. L., 401, 96 Atl., 
360; 38 N. J. L. J., 195; Voorhees vs, Smith, 
86 N. J. L., 500; 92 Atl., 280.

In Massachusetts this question has been careful-
ly considered in an extraordinarily learned and 
able opinion, citing many of the English and 
American cases. Madden’s case, 222 Mass., 487, 
holds that the accident which caused a severe 
strain to a preexisting weak and diseased heart 
condition does not confine compensation to the 
ordinary effect of the mere injuries sustained by 
the accident but that the employee is entitled to 
compensation for the particular disability to him 
caused by the accident and injury. A t page 495 
the court says:

“The substantial question is whether the 
diseased condition was the cause or whether 
the employment was a proximate contributing
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cause * * *. In this respect the same rule 
governs under the English act, where acceler-
ation of a diseased bodily condition to the 
point where it constitutes a personal injury 
by reason of the strain or exertion of the em-
ployment is ground for recovery. See Clover, 
Clayton & Co. Ltd. vs. Hughes (1910) a. c., 
242, 243; 127 L. T. J., 322, 2 B. W. C. C., 15 
House of Lords, 3 B. W. C. C. 275, and like 
cases cited above” (at pages 493-4, and Bright- 
man’s Case 220 Mass., 17).

The case of Hughes vs. Clover, Clayton & Co. was 
cited by Judge Tennant in Winters vs. Atkinson- 
Frizelle Co., 38 N. J. L. Journal, 195, and quoted 
at length 202, and the Court of Errors and Appeals 
affirmed substantially on the opinion below, 88 
N. J. L., 401, at page 202, Judge Tennant quotes 
in part from Lord Loreburn as follows:

“In one sense, every event is preceded by 
many causes. There is the causa proxima, the 
causa causans and the causa sine qua non. 
The causa proxima is alone considered on ac-
tions on a policy as a general rule. I do not 
think that is the proper rule for cases under 
the section now under discussion, for the rea-
sons explained by Lord Lindley in Fenton vs. 
Thorley. It seems to me enough, if it appears 
that the employment is one of the contributing 
causes, without which the accident which 
actually happened would not have happened; 
and if the accident is one of the contributing 
causes, without which the injury which ac-
tually followed, would not have followed. And 
if this be so, it affords a guidance through the 
formidable arguments propounded on behalf 
of the appellant. * * * When the man’s

30
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C o n diti o n I r a s s u c h t h a t h e mi g h t h a r e di e d i n  

hi s sl e e p a n d. t h e m e r e ti g h t e ni n g of t h e n ut  

■ f rit h n o m o r e s t r ai n t h a n o r di n a r y i n s u c h 

■ f r or k c a u s e d t h e a c ci d e nt, C a n i t h e s ai d t h a t  

t h e a c ci d e n t w a s o n e a ri si n g o ut o f t h e e m-

pl o y m e n t ? T h a t s e C m S t o m e t o h e t h e c r u ci al  

1 0 p oi nt. * * * I t i s f o u n d h y t h e C o u n t y  

C o u r t J u d g e t h a t t h e s t r ai n i n f a c t c a u s e d t h e  

r u pt u r e  ̂ m e a ni n g, n o d o u bt, t h a t i f i t h a d n ot  

b e e n f o r t h e s t r ai n, t h e r u p t u r e w o ul d n ot  

h a v e O c c u r r e d w h e n i t di d. * 4 * A n Oc-

ci d e n t a ri s e s o u t o f t h e e m pl o y m e nt w h e n t h e  

r e q ui r e d e x e rti o n p r o d u ci n g t h e a c ci d e n t i s t o o  

g r e a t f o r t h e m a n u n d e r t a ki n g t h e w o r k, w h at *  

e v e r t h e d e g r e e o f e x e rti o n o r t h e c o n di ti o n of  

h e alt h s * * * I n e a c h c a s e t h e a r bi t r at o r  

2 0  o u g h t t o c o n si d e r w h et h e r, i n s u b st a n c e  ̂ a s f a r  

a s h e c a n j u d g e o n s u c h a m at t e r, t h é a c ci d e nt  

C a m e f r o m t h e di s e a s e al o n e, s o t h a t w h at e v e r  

t h e m a n h a d b e e n d oi n g i t W o ul d h a v e p r o b- 

a bl y C o m e all t h e s a m e, o r w h e t h e r t h e e m-

pl o y m e n t c o nt ri b u t e d t o it. i n ot h e r w o r d s,  

di d h e di e f r o m di s e a s e al o n e, o r f r o m t h e  

di s e a s e a n d t h e e m pl o y m e nt t a k i n g t o g et h e r,  

l o o ki n g a t i t b r o a dl y ? 4 4 4 W a s i t t h e

di s e a s e t h a t di d i t o r di d t h e w o r k h e w a s  

3 0 d oi n g h el p i n a n y m a t e ri al d e g r e e ? *’

I n L e e Vs. B ai r d & C o., 1 9 0 8 / 1 5 S. L. B., 7 1 7  

1 B. W. C. C., 8 8 , L o r d M c K e n zi e S a y Si

“ I t  i s t h e t a w t h a t i f  a m a n w h o i s al r e a d y  

a f fli c t e d w i t h a n i n fi r m i t y i s i n j u r e d  b y a n a c -

c i d e n t a n d t h e r e b y i n c a p a c i t a t e d f r o m  c a r r y -

i n g o n t h e w o r k w h i c h h e w a s p r e v i o u s l y ji t  

t o d o t h e n  t h a t i s a n i n j u r y  w h i c h r e s u l t s f r o m  

t h e a c c i d e n t, e v e n t h o u g h t h a t a c c i d e n t w o ul d  

n o t h a v e i n c a p a c i t a t e d h i m  h a d h e b e e n o t h e r -
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wise sound. The case may be figured of an 
injury to a man who to begin with had only 
one eye, that renders him more liable to be 
disabled, but if an accident happens and there 
is an injury to the sound eye, those responsible 
for the accident will be liable for the conse-
quences although if he had the other eye the JO 
result would not have been the same.”

In Martin vs. Burnett, the Court of Appeals, 
England, 3 B. W. W. C., 146, where the employee 
suffered a blow on the temple some years before 
the accident, in question which partly injured his 
eye and by the second accident he was injured and 
the eye was removed, it was argued that the re-
moval of the eye was caused by reason of the first 
injury and not by the second accident. Cozens- 
Hardy, M. R., said:

“We think he still would have been in pos-
session of his eye but for the accident” 
(second).

Petitioner in the case at bar would have had al-
most complete vision if it had not been for the 
second accident. The statute by providing that 
where there is the loss of both eyes a total and 
permanent disability is incurred provides in sub- BO 
stance that where there is total loss of vision or 
blindness it is a total and permanent disability.

In Purchase vs. Grand Rapids Refrigerator Co., 
supra., cited as an authority by respondent, the 
court points out with great clearness the generos-
ity of nature in providing man with two eyes, two 
arms, two legs, two kidneys, &c. and goes on to 
show that the loss of one is usually a slight loss 
comparatively because it is compensated by the 
double work of the remaining one and that the 40
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loss of the second results in a total disability. It 
the - efoi*e demonstrates with the utmost clearness 
the vast difference between the value of the first 
member and of the second member that is lost. 
It seems only necessary to add that the Legislature 
must have known and understood this difference 

1 0  and that it meant by “an eye” the first eye, if a 
man had two eyes. The weight of authority in 
England, Massachusetts, Khode Island and New 
York upholds that contention, which, in part, seems 
to be supported by the liberal construction of the 
Court of Errors and Appeals, particularly in the 
case of Orlando vs. Ferguson, supra.

The criterion of the extent of disability under 
the New Jersey statute is not the degree of the 
loss of earning capacity alone; sometimes the dis- 

20  ability may not decrease earning capacity, Burbage 
vs. Lee, 87 N. J. L., 36; DeZang Standard Co. vs. 
Pressey, 86 N. J. L., 469 ; sometimes earning capac-
ity may be materially decreased and the disability 
will remain the same; International Motor Co. vs. 
Purcell, supra., but the fact that earning capacity 
is decreased still remains a fact to be considered 
with all other circumstances of the case in deter-
mining the nature or extent of disability. The act 
gives employees” the compensation. No distinc- 

30 i® made of healthy or sick, weak or strong,
young or old. Each case should rest upon the 
facts of that particular case.

The court is constrained to hold in a broad and 
liberal construction of a highly remedial statute 
that the truth is that a permanent and total dis-
ability to the particular employee resulted from 
the injury, the proximate contributing cause being 
the accident, and that petitioner is entitled to re-
cover for a disability total in character and per- 

40  manent in quality.
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Determination and Finding- of Facts 
and Rule for Judgment.

Piled, June 26, 1919.

E SSE X  COUNTY COURT OF COMMON PLEAS.

R i c h a r d  O b s e r , \
Petitioner, I

vs* | On Petition for

T h e  C o m b i n a t i o n  R u b b e r  M'a n u - / Compensation,
I etc

FACTURING COMPANY, a COr- l 
poration, I

Respondent. I

This is a proceeding brought by Richard Obser, 
petitioner, against The Combination Rubber Man- 20 
ufacturing Company, a corporation, under an Act 
entitled “An Act prescribing the liability of an 
employer to make compensation for injuries re-
ceived by an employee in the course of employ-
ment, establishing an elective schedule of compen-
sation and regulating procedure for the determi-
nation of liability and compensation thereunder,” 
approved April 4, 1911, and the acts amendatory 
thereof and supplemental thereto, and I do hereby 
find and determine as follows: 30

1. A  petition was duly filed and an order fixing 
the time and place of hearing was served upon the 
respondent on April 8, 1918, and respondent filed 
an answer on May 17, 1918, consent to the filing 
thereof in time having been endorsed thereon by 
the attorney for the petitioner.

2. The hearing having been set down for May 1,
1918, was at that time held in the presence of 40
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Howard S. Dodd, Esq., attorney for the petitioner, 
and James E. M. Tams, Esq., representing Messrs. 
Linda bury, Depue & Faulks, attorneys for the re 
spondent.

10 3. On August 30, 1917, petitioner was employed
by the respondent as a machinist, and was receiv-
ing wages at the rate of $21.29 per week.

4. On August 30, 1917, while so employed' in the 
respondent’s factory, a piece of emery flew from a 
machine which was being operated by a grinding 
tool man, and embedded itself in the petitioner’s 
right eye, causing an injury which resulted in the 
loss of the sight of petitioner’s right eye, thereby

2 0  rendering him totally blind, the sight of his left 
eye having been lost many years before he entered 
the employment of the respondent.

5. Said injury was the result of an accident 
which arose out of and in the course of petitioner’s 
employment by respondent, who had actual knowl-
edge of the occurrence of said injury.

6. The case is not within the schedules in sub- 
30 division (c) of paragraph 11 of Section II of the

Compensation Act, which are confined to disability 
partial in character, where the question would be 
the extent of disability. The matter is not con-
trolled by the mere physical member removed, but 
the disability incurred. The Legislature in this 
subdivision meant by an “eye” the first eye, if a 
man had two eyes. The Compensation Act makes 
no specific provision for the loss of the second eye, 
but does provide in substance that total blindness 

10  shall constitute total disability by providing that
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where there is the loss of both eyes, a total and 
permanent disability is incurred.

7 . As a result of the said accident the petitioner 
suffered an injury total in character and perma-
nent in quality, and is entitled to compensation 
therefor from the respondent in the sum of $10 per 
week for a period of 400 weeks, from November 29, 
1917, the date on which the temporary disability 
resulting from said accident admittedly ceased 
and terminated.

8. Respondent has paid the medical expenses in-
curred by petitioner during the first two weeks 
after the occurrence of the said accident, together 
with compensation for a temporary disability suf-
fered as a result of the said accident at the rate of 
$10 per week for a period of 1 1  weeks, beginning 
two weeks after the occurrence of the said accident 
and continuing down to and including November 

29, 1917.

9. The petitioner’s attorney is entitled to com-
pensation, in addition to his costs allowed by law, 
in the sum of Three hundred fifty Dollars ($350) 
to be paid in the following manner: Two Dollars 
($2.0*0 ) each week out of the weekly payments as 
and when paid, including those payments hereto-

fore paid.

10. Costs will be allowed to the petitioner.

IT IS, therefore, on this twenty-sixth (26th) 
day of June, 1919, ORDERED that judgment final 
be entered in favor of the petitioner, Richard Ob- 
ser, and against the respondent, The Combination 
Rubber Manufacturing Company, in the sum of
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$4,000, payable at the rate of $10 per week for a 
period of 400 weeks, beginning November 29, 1917, 
together With petitioner’s costs to be taxed.

WM. P  MARTIN, 
Judge of the Essex County 

Court of Common Pleas.

The foregoing determination and finding of facts 
and rule for judgment is hereby approved as to 
form.

HOWARD 8. DODD, 
Attorney for Petitioner,

2q  U N D A B U R Y , DEPUE & FAULKS,
Attorneys for Respondent,

30

40
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ESSEX  COUNTY COMMON PLEAS COURT. 

28522

T h e  C o m b i n a t i o n  R u b b e r  M'a n u - Judgment 
f a o t u r i n g  C o m p a n y , a cor- entered June

H o w a r d  S. D od d , Attorney of Petitioner.

Judgment on determination of court after hear-
ing in the above entitled action was rendered on the 
twenty-sixth day of June, A. D. Nineteen hundred 
and nineteen in favor of the said petitioner, Rich-
ard Obser, and assess the damage against the re-
spondent in the sum of Ten Dollars a week payable 
for a period of three hundred and eighty-nine weeks 
beginning Nov. 29, 1917, together with costs.

And the court further allows the attorney of 
the petitioner the sum of Three hundred and fifty 
Dollars ($350.00) in addition to his costs allowed 
by law, to be paid in the following manner: Two 
Dollars each week out of the weekly payments as 
and when paid, including those payments hereto-
fore paid.

Judgment entered and signed June 26th, 1919. 
Q-2 page 26

30

R i c h a r d  Ob s e r ,

poration,

vs.

Respondent.

Petitioner,
On Petition.
On Determi-
nation of Court 10 
After Hearing.

26th, A. D. 
1919.

WM. P. MARTIN, 
Judge.
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Opinion of Supreme Court
Filed— November 16, 1920.

NEW  JER SEY SUPREME COURT 

No. 224 June Term, 1920.

C o m b i n a t i o n  R u b b e r  Ma n u f a c -
t u r i n g  Co.,

R i c h a r d  Ob s e r , et al.

Prosecutor,
vs.

Defendants.

10

Submitted July 1,1920; decided November , 1920.

1. A  workman having already lost one eye at 
the time of entering on a new employment, sus-
tained an accident arising out of and in the course 
of such employment which caused the loss of his 
remaining eye, and thereby rendered him totally 
blind. Held, that an award as for total and per-
manent disability was justified by paragraph 1 1  
of the Workmen’s Compensation Act of 1911, as 
amended by Chapter 174 of the Laws of 1913

2. The Workmen’s Compensation Act is to be 
treated as a remedial statute and should be liberal-
ly construed like other statutes of that character.

On certiorari to Essex Common Pleas of an 
award of workman’s compensation.

Before: Justices Sw a y z e , P a r k e r  and B l a c k .

For the Prosecutor: J o h n  W. B i s h o p, Jr.

For the Defendant Obser: H o w a r d  S. Dod d .

20

(P. L., page 302). 30

40
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The opinion of the Court w as delivered by P a r k e r , 
Justice.

The question is whether the T ria l Court proper-
ly  aw arded compensation as for total and perman-
ent disability  for the loss of petitioner’s remain- 

2 0  ing eye, he having already lost one eye before enter-
ing prosecutor’s employ. The relevant provisions 
of Section 1 1  of the A ct, as amended in 1913 
(P . L., page 302) are as follow s:

“ F o r the loss of an eye, 50 per cent, of daily 
wages during 10 0 1 weeks.”

(b) “ F o r d isability  total in character and 
perm anent in quality, 50 per cent of the 

2 Q wages received at the tim e of in jury * * *.
The compensation shall be paid during the 
period of such disability, not, however, beyond 
400 weeks.”

“ The loss of both hands, or both arms, or 
both feet, or both legs, or both eyes, or of any 
tw o thereof, sh all constitute total and perma-
nent disability, to be compensated according 
to the provisions of clause (b ).

30 “ In a ll other cases in this class, or where
the usefulness of a member or any physical 
function is perm anently impaired, the com-
pensation shall bear such relation to the 
amounts stated in the above schedule as the 
disabilities bear to those produced by the in-
juries named in the schedule.”

It is claimed for prosecutor that what the 
employe lost by the accident was “an eye” and 

40 inasmuch a si the act prescribes specific compensa*
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ti o n f o r t h e l o s s o f a n e y e, t h a t cl a u s e s h o ul d b e 

a p pli e d.  B u t t h i s w e c o n c ei v e t o h e t o o li t e r al 

a n a p pli c a ti o n o f t h e l e t t e r o f t h e s t a t u t e, w i t h 

r e s ul t s q u i t e i n c o n si s t e n t w i t h it s s pi ri t. T h a t t h e 

a c t i s r e m e di al i n c h a r a c t e r a p p e a r s b y t h e e n ti r e 

t r e n d o f d e ci si o n i n t hi s s t a t e i n c a s e s a ri si n g 

u n d e r i t, o f w hi c h i t i s s uffi c e n t f o r p r e s e n t p u r - 1 0  

p o s e s t o ci t e J e n s e n v s. F. W . W o ol w o r r t h C o., 9 2 

N. J. L., 5 2 9, a v e r y r e c e n t d e ci si o n o f t h e C o u r t 

o f E r r o r s a n d A p p e al s.  A s a r e m e di al a c t i t 

s h o ul d b e li b e r a ll y c o n s t r u e d ; a n d a p pl yi n g t hi s 

r ul e, w e a r e cl e a r t h a t a s r e s p e c t s m aj o r i nj u ri e s, 

li k e t h e l o s s o f a n e y e, a n a r m, o r a l e g, t h e l e gi s -

l a t u r e w a s d e ali n g w i t h a si t u a ti o n i n w hi c h t h e 

o t h e r e y e, a r m, o r l e g, w o ul d s till b e a v ail a bl e.

T h e c a s e o f B a t e m a n M f g. C o. v s. S mit h, 8 5 N. J.

L., 4 0 9, i s n o t a t v a ri a n c e w i t h t hi s vi e w ; f o r, 2 0  

i n t h a t c a s e, t h e cl ai m w a s f o r l o s s o f o n e o f t w o 

l e g s pl u s n e r v o u s s h o c k c a u s e d b y t h e i nj u r y. W e 

t hi n k t h i s i s n o t p a r all el w i t h a c a s e i n w hi c h 

a o n e -l e g g e d m a n i s d e p ri v e d o f hi s o nl y r e m ai n -

i n g l e g. o r a o n e - e v e d m a n o f hi s s ol e e y e. S u c h 

c a s e s c o m e w i t h i n t h e g e n e r al cl a u s e o f s u b di vi si o n 

( c ) o f S e c ti o n I I o f p a r a g r a p h 1 1, a s a m e n d e d i n 

1 9 1 3, al r e a d y q u o t e d. “ I n all o t h e r c a s e s i n t hi s 

cl a s s, o r w h e r e *  * * a n y p h y si c al f u n c ti o n i s  

p e r m a n e n tl y i m p ai r e d. ”  T h e p e titi o n e r h a d e y e- 3 0 

si g h t w h e n h e e n t e r e d o n hi s e m pl o y m e n t ; t h a t e y e -

si g h t w a s a p h y si c al f u n c ti o n ; i t w a s d e st r o y e d 

u t t e rl y. T r u e, t h e w o r d “ i m p ai r ” t a k e n li t e r all y, 

d o e s n o t c o v e r t o t al d e s t r u c ti o n of a f u n c ti o n ; b u t 

h e r e a g ai n t h e s p i ri t s h o ul d n o t b e kill e d b y t h e 

l e t t e r. T h e c o m p e n s a ti o n p r e s c ri b e d b y t h e cl a u s e 

i s t h e s a m e p r o p o r ti o n of t h a t p r o vi d e d f o r l o s s of 

b o t h e y e s (i n v ol vi n g t o t al bli n d n e s s ) a s t h e di s -

a b ili t y p r o d u c e d b y t h e i n j u r y i n q u e sti o n ( t o t al . ■ 

bli n d n e s s ) b e a r s t o t h a t p r o d u c e d b y t h e l o s s o f 4 0



50
Opinion of Suprem e Court.

both eyes, i. e. the same. Such a view  w as enun-
ciated by the Suprem e C ourt of M assachusetts 
under the statute of th at state In re Branerm ier, 
223 Mass., 273.

The T ria l Judge was m anifestly entitled to find 
th a t petitioner had suffered a  to ta l loss of the 
function of vision, and that this entitled him to 
the same compensation as a d isability  produced by 
the loss of both eyes. This w as the method ap-
plied in Y ish n ey vs. Em pire Steel & Iron Co., 87 
N. J. L., 481; Orlando vs. Ferguson, 90 N. J. L., 
553, and P u rcell vs. International M otor Co., 91 
N. J. L., 707, a ll of which cases arose after the 
amendment of 1913.

The judgm ent w ill be affirmed.
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R u le for Ju dgm en t in Suprem e Court.

F iled — December , 1920.

N E W  J E R S E Y  S U P R E M E  COURT,

J u n e  Term, 1920.

C o m b i n a t i o n  R u b b e r  Ma n u f a c -
t u r i n g  Co.,

Prosecutor,
vs.

R i c h a r d  Ob s e r , et al.,

Defendants.

On Certiorari 
to Essex 
Common 
Pleas of an 
A w ard of 
W orkmen’s 
Compensation. 
Rem ittitur

This cause having been duly argued before the 
Suprem e C ourt a t  the present term by John W. 
Bishop, Jr., Esq., appearing for the prosecutor, 
and H ow ard S. Dodd, Esq., appearing for the 
defendant R ichard Obser, and the Court having 
considered the m atter.

I t  is, thereupon, O R D E R E D  and A D JU D G E D  
that the judgm ent of the Essex Common Pleas be 
affirmed w ith  costs.

B y  the Court,
Dec. 1, 1920.

F. J. S W A Y Z E , 
Justice.

On motion of 
H ow ard S. Dodd,

A tto rn ey  for Defendant, Richard Obser.
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P r e s s  o p  F r e m o n t  P a y n e , 80 Washington Street, New York City.

New Jersey Court of Errors and Appeals
- ,  ; _______________  „  10

T h e  Co m b i n a t i o n  R u b b e r  Ma n -
u f a c t u r i n g  C o m p a n y , a  cor-
poration,

Prosecutor-Appellant, 

vs.

T h e  C o u r t  o f  Co m m o n  P l e a s  
in and for the County of Essex 
and J o h n  H. S c o t t , Clerk of 
the C ourt of C o m m o n  P l e a s , 
and R i c h a r d  Ob s e r ,

Defendants-Respondents.

B R I E F  O F P R O SE C U TO R - 
A P P E L L A N T .

This case comes up on appeal from the judgment 30 
of the Suprem e Court (Case, page 5 1), affirming 
the judgm ent of the Essex County Court of 
Common Pleas '( Case, page 41) in a proceeding to 
determine the amount of compensation payable 
under Chapter 95, of the Laws, of 1911, known as 
the W orkm en’s Compensation Act, and the supple-
ments thereto and amendments thereof, wherein 
Richard Obser was the petitioner and The Com-
bination Rubber M anufacturing Company was

40
respondent.

On Cer-
tiorari. 

Appeal from 
Supreme 
Court.

20



P rior to his employment by the prosecutor Rich-
ard Obser had lost the sight of his left eye.. On 
or about A ugust 30, 1917, he lost his right eye as 
the result of an  accident arising out of and in the 
course of his employment by the prosecutor. The 
sole question presented to the tria l court for its 
determ ination was w hether he is entitled to com- 
pensation under the W orkm en’s Compensation 
A c t for a p artia l and permanent d isability  during 
a period of 10 0  weeks or for a  total and permanent 
disability during a period of 400 weeks. The tria l 
court found th at the petitioner therein had suf-
fered an in ju ry  total in character and permanent 
in qu ality  and aw arded com pensation on that 
basis in the sum o f $10 .0 0  per week for a period 
of 400 weeks (Case, page 43, line 7 ) , holding that

“ The case is not within the schedules in 
2 0  subdivision (C ) of P aragraph 1 1  of Section

II  of the Compensation A ct, which are con-
fined to d isability  p artia l in character, where 
the question w ould be the extent of disability. 
The m atter is not controlled by the mere phy-
sical member removed but the disability in-
curred. The legislature in this subdivision 
m eant by an  ‘eye’ the first eye i f  a man had 
tw o eyes. The Com pensation A ct makes no 
specific provision for the loss of the second 

30 eye but does provide in substance that total 
blindness shall constitute to ta l disability by 
providing that where there is the loss of both 
eyes a total and permanent d isability  is in-
curred”  (Case, page 42, line 29).

The prosecutor-appellant intends to rely upon 
a ll of the Grounds of A ppeal set forth on pages 
ii to v i of the S tate  of Case.

The question presented thereby is sim ply one of 
interpretation of the statute and m ay be briefly 
«fated as fo llo w s:
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W here an employee, who has previously suffered 
an in ju ry  or is laboring under a disability for 
which his employer is in  no w ay responsible un-
der the statute, suffers another in jury as the re-
su lt of an accident arising out of and in the course 
of his employment, does the New Jersey W ork-
men’s  Compensation Law  entitle him, to compensa-
tion for total permanent disability during a period 
of 400 weeks or only for “ the loss of an eye”  during 
a period of 10 0  weeks?

The prosecutor-appellant contends that since the 
in ju ry  is one of those specifically enumerated in the 
schedule, the aw ard should be for the specific 
amount fixed therein, and, that although total per-
m anent in capacity may have followed the second in-
ju ry, it  w as caused by a combination of the effects 
of the first and second injuries and therefore is not 
a  d isability  “ resulting from an accident arising out 2 0  

of and in the course of petitioner’s employment.”
The title  of our Compensation A ct describes it as :

“ A n  act prescribing the liability of an em-
ployer to make compensation for injuries re-
ceived by an employee in the course of employ-
ment, establishing an elective schedule of com-
pensation * *

Paragraph 7, which is the first paragraph under 
Section II, further provides that when an employer 30 
and em ployee agree to accept the provisions of Sec-

tion II,

“ * * * compensation for personal injuries 
to or for the death o f such employee by accident 
arisin g out of and in the course of his employ-
m ent shall be made by the employer without 
regard to  the negligence of the employer, ac 
cording to the schedule contained in paragraph
i i  # * * '» ^
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Paragraph 11, so far as is applicable to this case, 
is as follows:

“ 11. F ollow in g is the schedule of compensa-
tion :

(b) F or d isability  total in  character and 
perm anent in quality, fifty  per centum of the

1 0  wages received a t the tim e of in jury, subject 
to a  maximum compensation of $10 .0 0  per week 
and a minimum of $5.00 per week j provided, 
that i f  at the time of in ju ry  the employee re-
ceives wages of less than $5.0 0  per week, then 
he shall receive the fu ll amount of wages per 
week. This compensation shall be paid during 
the period of such d isability, not, however, be-
yond four hundred weeks.

(c) F o r d isability  p artia l in character but 
2 0  perm anent in quality, the compensation shall

be based upon the extent of such disability. 
In  cases included by the follow ing schedule 
the compensation shall be that named in the 
schedule to w i t : * * *

F o r the loss of an eye, fifty  per centum of 
daily  wages during 100 Weeks.

T h e loss of both hands, or both arms, or 
both feet, or both legs, or both eyes, or of any 
tw o thereof, shall constitute total and perman- 

30 disability, to be compensated according to
the provisions of clause (b ).”

A s the A ct itse lf declares, its  purposes is to com-
pensate an injured workm an for injuries accident-
a lly  received by him in the course of his employ-
ment and compensation is to be awarded “ accord-
ing to the schedule contained in Paragraph 1 1 .”  
Consequently, an y aw ard made under Section I I  
m ust be lim ited by the terms of that schedule. The 

4 0  in ju ry  in this case was the loss of an eye. The loss 
of an eye is one of the “ cases included by the sched-
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ule” contained in P aragraph  11  (c) and by the 
specific language of th at clause in such cases “ the 
com pensation shall be that named in the schedule 
to w it ; * * * F o r the loss of an eye, fifty per centum 
of d aily  w ages during 10 0  weeks.”

The only in jury for which compensation is pay-
able is th at w hich is the result of the accident, 
Hargrave vs. Eaughhead Coal Company, Ltd., L. TO 
R. 1912, A . C., 319. In th at case the petitioner 
having lost his righ t eye by accident later suffered 
a cataract in his left eye from another cause and 
claim ed additional compensation for the disability 
resulting from  the in ju ry  to his right eye. The 
H ouse of Lords held that as the cataract was not 
caused b y  the accident the mere fact that the peti-
tioner w ould not have been blind had the accident 
to his right eye not occurred was no reason for 
aw arding additional compensation for that in jury 2 0  

and Lord Atkinson, in  his opinion, said, on page 

321:

“ N ow the compensation is given where the 
in ju ry  is caused by an accident arising out of 
and in  the course of a man’s employment, and 
it is in  respect of that injury, and of that 
alone, that the workm an is entitled to receive 
compensation. The function of the schedule is 
to supply a measure of damages for that com- 30 
pensation; but a man is not entitled to1 com-
pensation for an in jury not inflicted upon him 
by the accident w ith  which he meets.”

The d isability  contemplated by the New Jersey 
Statute for w hich compensation is awarded is de-
termined solely by the nature and extent of in jury 
to or lim itation  of the use of a physical function as 
the result of an accident and not by the impaired 
earning power or incapacity for w ork which the 4 0  

employe m ay have after the accident. Capacity



6

for w ork or a b ility  to earn wages ma^ or m ay not 
be affected by the injury. The compensation is the 
same. The A ct makes no difference in the amount 
payable for the loss of a member by reason of a 
greater or lesser capacity for work, according to 
the condition of the workm an or nature of his em-
ployment. A lthough to ta lly  incapacitated by the 

10 loss of the little  finger on his le ft hand, a violinist 
could recover no more than 15  weeks’ compensa-
tion, whereas for the loss of both feet, which would 
have p ractica lly  no effect upon his capacity to 
work, he w ould be entitled to 400 weeks’ compensa-
tion.

The title  of the A ct and the Sections above 
quoted m ake it clear that “ d isability”  and “ in ju ry” 
are synonymous term s as used therein, and in the 
case of Batem an  vs. Sm ith, 85 New Jersey Law, 

20 409» the Suprem e Court has so construed the stat-
ute. In  that case, the facts as found by the trial 
judge were that the petitioner, w hile engaged in 
his duties in  the polishing departm ent of respond-
ent’s factory, w as injured by .the fa llin g  of a radi' 
ator, which broke both the bones of his right leg. 
crushed and dislocated the ankle and caused a 
shock to his nervous system which enfeebled and 
aged him, and caused a total disability perma-
nent in quality. The Suprem e Court held that the 

30 tria l judge erroneously awarded compensation on 
the basis of total disability and should have given 
judgm ent for 175 weeks only, that being the 
am ount provided by the statute “ for the loss of 
a leg.”  In  his opinion, Mr. Justice Sw ayze said,

“ Section 2, placitum  7 (Pam p. L. 1911, 
page 136), provides for compensation accord-
ing to the schedule contained in paragraph
11. N ecessarily, any aw ard under this sec- 

4 Q tion m ust be lim ited by the term s of the sched-
ule. The probable reason for the distinction



made by the legislature between proceedings 
under the tw o sections is that Section 1 re-
quires proof of the em ployer’s negligence, and 
Section 2 gives the employe an  absolute right 
to  com pensation for in ju ry  by accident aris-
ing out of and in the course of employment.
The greater certainty of recovery under Sec-
tion 2  w as probably supposed by the legis- 
lature to be an equivalent for the possibility 
of a larger recovery under Section 1. I t  seems 
to have been thought necessary or advisable 
to make the amount also certain, as far as 
possible, and for this reason an elaborate 
schedule was adopted. This schedule, in order 
to serve its purpose, must he applicable alike 
to a ll ages and to a ll classes of employees.
There is no suggestion that the amount to 
be aw arded to a  man should be larger because ^  
on account of his age the permanent injury 
to  him m ay be greater, nor that it  should be 
less because on account of his youth and prob-
ab ility  of complete recovery the pecuniary in-
ju ry  may be le s s ; nor is there any suggestion 
th at the award should be diminished where 
as in the present case, the expectation of life 
is less than the four hundred weeks for which 
pav is perm itted in case of total disability.
The only variance contemplated by the statute ^  
is th at caused by a difference in wages earned.
The total disability is, to use the words of 
the act, a disability total in character, words 
whAch necessarily refer to the character of the 
disability considered in itself and not to the 
effects produced which hm e no peed charac-
ter hut vary with the peculiarities of each 
in d iv idu a l W ere it otherwise, we should have 
to determine what kind of a man was meant 
b y  the legislature to receive the standard ^



statutory compensation— whether a young 
and vigorous man or an old and decrepit man 
or someone between the two extremes ; and we 
should then have to v a ry  the aw ard in each 
individual case and perhaps never find the 
typ ica l norm al standard. I f  it  is, as we think 
cannot be doubted, the character of the injury  

1 0  not the peculiar and varying character of the 
individual injured, that the statute means, 
w e m ust look to subdivision C, of paragraph 
11, Section 2 . The character of a total dis-
ab ility  is there fixed as the loss of both hands, 
both arms, both feet, both legs, both eyes, or 
any two thereof. W hether this statutory defi-
nition of a total disability is exhaustive or 
not, it  is clear that the loss of one leg is not, 
in  view of the statute, of the same character 

20 as the loss of both. I f  there could be any 
doubt on this subject, it  would be removed 
by the f a d  that the statute carefully pro- 
vides for the loss of one leg as a partial dis-
ability.”

In D e Zeng Standard Company vs. Pressey, 86 

N ew Jersey Law , 469, affirmed w ithout opinion in 
88  New Jersey Law , 382, which w as followed and 
re-affirmed in Burbage vs. Lee, 87 N ew Jersey Law, 

30 ^6 , the court, s a id :

“ A s we read the A ct the disability  intended 
thereby is a d isability  due to loss of a member, 
or part o f a member, or of a function rather 
than to mere loss of earning power.”

A s in Batem an  vs. Sm ith, supra, the disability 
w as the loss of a leg, so here the only disability re-
su ltin g from  the accident w as “ the loss of an eye,” 

40 wMch paragraph 1 1  of the statu te has specifically
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catalogued as a p artia l disability, thereby exclud-
ing it  from  the provision of that other paragraph 
which provides compensation for a total permanent 
disability. The am ount of compensation payable 
for such disability is fixed by that schedule and 
the L egislature alone can change it. Purchase vs .1 

G rand Rapids Refrigerator Company, infra.
The Schedule makes no distinction between the

loss of an eye by a  workm an who had both eyes 
prior to the accident and the loss of an eye where 
the other has been lost in a previous accident. In 
either case the disability actually caused by the 
loss of one eve is p artia l in character and so de-
clared  by the statute. Batem an vs. Smith, supra. 
The cause of the total d isability which a man suffers 
a fter the loss of both eyes is attributable partly to 
the loss of the one and and partly to  the loss of the 
other; consequently, when both eyes are lost as the 
result of a single accident arising out of and m the 
course of the employment, the employer is respon-
sible for the whole resulting disability, which para-
graph 1 1  of the statute declares to be total in char-
acter. This clause of the statute, however, goes no 
farth er than to declare that the loss of both eyes 
constitutes to ta l disability. It does not provide 
that an accident which causes the loss of one eye 
shall be held to have caused total disability, when 
such d isability  actually  results partly from the pre-
existing loss of one eye in a former accident and 
p a rtly  from  the loss of the second eye m  the recent 

accident. The question is not
both eyes causes total disability, u « /to ta l dis-
loss of petitioner’s right eye alone cause tota

submitted that the learned trial judge con-
fused a class of cases where total disability resu s
S  several concurrent causesw ith 
which the in ju ry  has aggravated a  pre

10
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dition or disability, resulting in an in ju ry  which, 
in  its  nature and extent is thereby greater than 
it  w ould have been had such pre-existing condition 
been absent. Such cases as Purchase  vs. Grand 
Rapids Refrigerator Company, 160 N. W ., 391 and 
Industrial Commission  vs. Johnson, 172 Pacific 
422, where the in jured men lost the fu ll sight of ail 

1 0  e^e a lready m aterially affected are o f this latter 
class, in which there is no question but that the 
employer is liable for the fu ll extent of the injury, 
no m atter how great it  m ay be.

The distinction between these two classes of 
cases is  c learly  shown in the Purchase Case cited 
above and in Lewis vs. W rexham & A cton  Collieries, 
Ltd., 9 B. W . C. C., 518, Court of Appeal, England, 
J u ly  18, 1916, in which a workm an over 65 years 
o f age, in ill health generally, who had not been 

2 0  able to w ork regularly, was injured by a fall of 
coal in a colliery. Three of his ribs were broken 
and the county judge found th at w hile he was 
to ta lly  incapacitated, the accident only produced 
p artia l incapacity, the rest being due to other 
causes. The follow ing are excerpts from the opin-
ion of Lord Justice P ic k fo rd :

“ It  has been contended, as I  understand, that 
i f  there be a  total incapacity o f the work- 

30 man arisin g from  a p artia l incapacity as the 
result o f the accident and a p artia l incapacity 
arisin g from something else, the employers 
m ust pay for the totpl incapacity. I certain-
ly do not accept that argument. I  think, reap 
ly  that the argum ent for the appellant pro-
ceeded on this ground: That that was not
w hat the county judge found, but that w hat 
he had found was that the total incapacity 
resulted from the accident and from the age 

4 0  and ill health of the man, and that the result
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w ould riot have been so great if  the man had 
not been of an age and in a condition of 
health such as he was. I f  the learned county 
judge had found that, I should be inclined to 
think that probably his decision was wrong.”

The evidence showed that “ his condition was 
rea lly  ow ing to the accident and to the fact 
o f his being an old and unhealthy man?’ -j q

“ * * * the learned judge found this: I find 
the applicant is at present wholly incapaci* 
tated, but that his incapacity is not now 
w holly due to the accident, but partially due 
to other causes. * * * Reading that,
one m ay speculate that possibly the learned 
judge m ay have a little  confused the two posi-
tions, the position of partial incapacity due 
to the accident, and an additional incapacity 
due to other causes altogether, with the posi- 2 0  

tion of an incapacity resulting from the acci-
dent, but only resulting from the accident 
because the man was old and in an unhealthy 
State. I  only speculate as to that. The learn-
ed judge has not said  that. He has distinctly 
said that the m an’s incapacity is not wholly 
due to the accident, but partially  due to other 
Causes. I  should take the meaning of that to 
be th at the .results of the accident have passed 
aw ay except to a  partial extent; that is all 30 
that is now due to the accident, but there are 
other causes which have produced a state 
which makes him w holly incapacitated. That 
being the finding. I think, that the learned 
judge w as right in saying., ‘I  can only give 
him part compensation and not the whole.’ ”

This is a ease of novel impression in the courts 
of this state and is one which depends entirely 
upon the construction of the statute m effect on 40
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A ugust 30, 1917, the date on which the accident, 
which resulted in the loss of the defendant-respond-
ent’s righ t eye, occurred.

' The state o f M ichigan has a statute sim ilar to 
our act (Pub. A cts Ex. Sess., 1912, No. 10) which 
provides as follow s :

2 q  “ P a r t  2, Section 9. W hile the incapacity
for work resulting from the in ju ry  is total, 
the em ployer shall pay, or cause to be paid as 
hereinafter provided, to the injured employe 
a w eekly compensation equal to one-half his 
average w eekly wages, but not more than 
$>10 .0 0  nor less than $4.00 a w eek; and in 
no case shall the period covered by such com-
pensation be greater than five hundred weeks, 
nor shall the total am ount of all. compensa- 

2 q  tion exceed $4,000.”
“ Section 10 . W hile the incapacity for work 

resulting from the in ju ry  is partial, the em-
ployer shall pay, or cause to be paid as here-
in after provided, to the injured employee a 
w eekly compensation equal to one-half the dif-
ference between his average w eekly wages be-
fore the in ju ry  and the average w eekly wages 
which he is  able to earn thereafter, but not 
more than $ 10  a w eek; and in no case shall 

q q  the period covered by such compensation be
greater than three hundred; weeks from the 
date of in jury. In  cases included by the fol-
lowing schedule the disability in each such 
case shall be deemed to continue for the peri-
od specified, and the compensation so paid for 
such injury shall be as specified therein, to 
unt : * * * F or the loss of an eye, fifty
per centum of average w eekly wages during 
one hundred w eeks; the loss of both hands, 

4 0  or both arms, or both feet, or both legs, or
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both eyes, or of any two thereof, shall con-
stitu te total and permanent disability, to be 
compensated according to the1 provisions of 
Section 9.*’

Under this A ct the Supreme Court of Michigan, 
held,1 in W erner  vs. Maxwell Motor Company 
(M ichigan 19 15 ), 152 K. W., 998, which is on all 
fours w ith  the facts of this case, that the loss of ^  
the sight of the second eye was a partial disability 
which of itse lf did not cause total disability and 
that the p laih tiff was only entitled to the compen-
sation provided in Section 10 “ for the loss of an 
eye,”  and said on page 994,

“ A ll  o f its  provisions, however, should be 
given effect, if  possible. The compensation 
fixed in  Section 9 m ust be based upon the fact 
that the total incapacity for work resulted ^  
from the in jury. Section 10 deals with the 
p artia l incapacity for work resulting from the 
in jury, and fixes’ the compensation, and then 
p roceed s:

‘F o r th e loss of an eye fifty per centum/ 
etc. ‘The loss * * * or both eyes * * * shall 
constitute total and permanent disability,’ ”

“ In  the in stan t case the loss of the first eye 
w as i a  p artia l d isability  for which, if  our 
W orkm en’s Compensation Law  had been in • 
existence, the then employer would have been 
liable, and for which disability the present 
em ployer w as in no degree the cause. The loss 
of the second eye, standing by itself, was also 
a p artia l disability, and of itself did not oc-
casion the to ta l disability. I t  required that, 
in addition to the results of the disability oc-
casioned by the accident of seven years ago, 
there should be added the result of the partial

40
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d isab ility  of the recent accident to produce 
the to ta l d isability. The absence of either ac-
cident would have le ft the claim ant partially  
incapacitated. W e think i t  clear the total in-
capacity  cannot be entirely attributed to the 
la st accident. I t  follow s th at the compensa-
tion should be based upon p artia l incapacity; 

2 0  and it  is so ordered.”

T his case w as follow ed in W inn  vs. Adjustable  
Table Company (M ichigan, 19 16 ), 159 N. W ., 372, 
and Collins  vs. A . A . A lbrecht Co. (Mich., 1920), 
180 N. W ., 480.

In  re Branconnier  (M assachusetts, 1918), 111  
N. E ., 792, in w hich the facts were also similar, 
held th at the petitioner w as entitled to compensa-
tion as for a  total in capacity for work.

2 0  The M assachusetts Statu te (St., 1911, c| 751) 
provides as follow s:

“ Sec. 9. W hile the incapacity for work re-
sulting from  the in ju ry  is  total, the associa-
tion shall p ay the injured employe a weekly 
com pensation equal to one h a lf his average 
w eekly w ages, but not more than ten dollars 
nor less than four dollars a  w eek; and in no 
case shall the period covered by such com- 

çwv pensation be greater than five hundred weeks,
nor the amount more than three thousand 
dollars.”

“ Sec. 10. W hile the in capacity for work re-
su ltin g  from  the in ju ry  is partial, the asso-
ciation shall pay the injured employe a weekly 
com pensation equal to one half of the difference 
between his average w eekly wages before the 
in jury and the average w eekly wages which 
he is  able to earn thereafter, but not more 
than ten dollars a w eek; and in no case shall 
the period covered by such compensation be40
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greater th at three hundred weeks from the 
date of the in ju ry .”

It is apparent that this Act awards compen-
sation for “incapacity for work” and does not pre-
scribe a fixed compensation based upon the nature 
and extent of the injury suffered except in so far 
as an additional amount is awarded for certain 
specified injuries, and as Chief Justice Rugg said, 
iii the above case, on page 793:

“ The A c t affords a fixed compensation for 
a lim ited tim e ‘w hile the incapacity for the 
w ork resulting from  the in jury is total.’ I t  
establishes no other standard. I t  fixes no 
method for dividing the effect of the injury 
and attrib u tin g  a  part of it  to the employ-
ment and another part to some pre-existing 
condition, and it  gives no indication that the 
legislature intended any such division.”

Weaver vs. M axwell Motor Company, supra, was 
apparently called to the attention of the Massa-
chusetts1 C ourt, which readily distinguished be-
tween the M ichigan statute, which is similar to 
the N ew Jersey one, and the Massachusetts Act, 
saying on page 793,

“ The statute under consideration in Weaver 
vs M axw ell M otor Car Company, 152 N. W., 
993, appears to have been so different as per-
haps not to m ake that decision inconsistent 
with our view .”

as did W heeler, J., in Saddlem ire vs. American 
Bridge Co. (Conn., 1920), 110 A tl., 63, on page 
68:

“ Oases in  other jurisdictions, which reach 
a  different conclusion, are so affected by their

10
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40
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local statutes th at we do not deem it  im port-
ant to differentiate them from  this decision”  
(referring to the Brancounier case, supra).

The cases in  other states which follow  the Massa-
chusetts law  do so either because their own stat-
utes are sim ilar, such as In  re J . & P. Goats, 

2 0  (Rhode Island, 19 18 ), 103 A tl., 833, or fa il to  note 
any distinction w hatever between the M assachu-
setts A c t and their own. Such cases are obviously 
of no value as an aid to  this court in  construing 
the N ew  Jersey Acit.

A s appears from reading the M assachusetts and 
sim ilar A cts  they have provided a schedule of com-
pensation to be paid in  addition to th at awarded 
for '“ in cap acity  for w ork”  in the case of certain 
specified injuries. Section 1 1  o f the Massachu- 

2 () setts A ct, Stat., 1911, c. 75 (as amended by acts 
1913, c. 696, Sec. 1  provides as follow s) :

“ In case of the follow ing specified injuries 
the amounts hereinafter named shall be paid 
in addition to a ll other compensation.

30

(a) F o r the loss by severance of both hands 
a t or above the w rist, or both feet a t or above 
the ankle, or the loss of one hand and one 
foot;, or the reduction to one-tenth of normal 
vision in  both eyes w ith  glasses, one-half of the 
average w eekly wages, of the injured person, 
but not more than ten dollars nor less than 
four dollars a week, for a period of one hun-
dred weeks.

(b) F o r the loss by severance of either hand 
at or above the w rist, or either foot at or above 
the ankle, or the reduction to  one-tenth of 
normal vision in either eye w ith glasses, one- 
h alf the average w eekly wages of the injured
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person, but not more than ten dollars nor less 
than four dollars a week, for a period of fifty 
weeks.”

This section and the corresponding ones in 
sim ilar law s are the only parts of those Acts 
which correspond w ith the New Jersey Compensa-
tion A ct. I t  is  significant that in  construing its 
statute the Rhode Island Court In  re J. & P. Coats, 
supra, holds that,

“ The purpose of Section 12 is plainly to 
provide compensation for specified injuries in 
addition to the compensation otherwise pro-
vided for in the act. There is and can be no 
question that the specified in jury in this case 
is  ‘the entire and irrevocable loss of the sight 
o f’ one eye, and not of both.”

The reason for the construction of the statute 
for which prosecutor-appellant contends is quite 
obvious. I f  an em ployer were to be held responsible 
for to ta l and perm anent disability in case of an 
in jury which resulted in the loss of a member by 
an employe who had already lost another of the 
members referred to in paragraph 1 1  (C ), it would 
be impossible for any such workm an to get a posi-
tion. C ertain ly the Compensation A ct was never 
intended to create such a situation.

The prosecutor-appellant does not seek to avoid 
the paym ent of compensation for the in jury result-
ing from this accident. It  has admitted liability 
for its occurrence and continued to pay compensa-
tion on the basis of a p artial disability consisting 
of “ the loss of an eye” during the proceedings and 
until the fu ll 100 weeks had been paid. It sub-
mits, however, th at the only result of this acci-
dent w as the loss of the petitioner’s right eye and 
that it  is not responsible for any 'further incapa-

10
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30
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40
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city  which the defendant^respoudent, Richard 
Obser, has suffered by reason of having lost the 
sight of his le ft  eye at some form er tim e in addi-
tion to the in ju ry  resulting from  this accident.

R espectfu lly  submitted,

1 0  L IN D A B U R Y , D E P U E  & F A U L K S ,
A ttorneys for Prosecutor.

J. W. B i s h o p , Jr .,
J. E. M. Tam s , 

of Counsel.
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A rthur W. Cross, Law  Printer, 243 M arket Street, Newark, N. J .

New Jersey Court of Errors and Appeals

On Certiorari.

Appeal from  
Supreme Court.

BRIEF FOR RICHARD OBSER, 
Defendant-Respondent.

Statement of Facts.

The facts are not disputed. R ichard Obser, the petitioner be-
low, entered the em ploy of The Combination Rubber M anufactur-
ing Com pany, the respondent below, having previously thereto 
lost the sight o f his le ft  eye. W hile in the course of his employ-
ment, he sustained an in ju ry  to his right eye, which caused the 
loss o f that eye, thus rendering him totally  blind. The petitioner 
asked fo r  com pensation fo r  total and permanent disability under 
paragraph 11, Section  II , o f the W orkm en’s Compensation A ct, 
which provides as fo llo w s:

“ T he loss o f both hands, or both arms, or both feet, or 
both legs, or both eyes, or of any two thereof, shall con-
stitute to ta l and perm anent disability to be compensated 
according to the provisions of clause (b ).”

The C ourt o f Common P leas gave judgm ent for four hundred 
weeks fo r  total and perm anent disability in accordance with 
clause (b), the Suprem e C ourt sustained this judgment, and the 
appellant has taken the case to this court on appeal.

It is subm itted th at the judgm ent should be sustained for 
the follow ing reason s:

T h e  C o m b i n a t i o n  R u b b e r  Ma n u f a c t u r i n g  
C o m p a n y , a corporation,

Prosecutor-Appellant,

vs.

T h e  C o u r t  o f  C o m m o n  P l e a s  i n  a n d  f o r  
t h e  C o u n t y  o f  E s s e x  and J o h n  H. 
S c o t t , C lerk  o f the C ourt of Common 
P leas, and R i c h a r d  Ob s e r ,

D efendants-Respondents.
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I.

The Workmen’s Compensation Act should be liberally con-
strued.

In  the w ords o f a recent decision, M ayor, S c ., v. B orst, 90 
N. J. L . 454, at page 456,

“ T h is law , it  w ill be noted b y  a reference to its terms, 
is- a rem edial law  o f p rim a ry  im port, and ¡should be lib-
e ra lly  construed. I t  should be broad ly  construed.”

The Suprem e C ourt in sustain ing the judgm ent stressed this 
v e ry  point (see page 49, S tate  o f C ase).

T h is case is one o f novel im pression in N ew  Jersey, and since 
it  has arisen  the L eg islatu re  has am ended the act as hereinafter 
stated.

Section  II , clause (b), o f the law  provides that fo r  disability 
total in character and perm anent in quality, there should be paid 
fifty  per centum  o f the w ages, not, how ever, beyond fou r hundred 
weeks, and fu rth er states in clause (c) that fo r  d isability  partial 
in  ch aracter but perm anent in q u ality  the com pensation shall be 
* * * * f or the loss of an eye, fifty  p er centum of the wages
d urin g one hundred weeks. I t  is fu rth e r provided under clause
(c) that the loss o f * * * * both eyes * * * * shall con_ 
stitute total and perm anent d isab ility  to be com pensated accord-
in g  to the p rovisions o f clause (b).

I t  is  u rged  on b eh alf o f the respondent that he is entitled to 
fifty  p er cent, o f his d a ily  w ages fo r  fo u r hundred weeks on the 
ground that because o f his accident he has suffered a total and 
perm anent d isability . C lause (b) says nothing about one accident 
or two accidents or a series o f accidents. N either does clause 
(c) sa y  that the loss o f both eyes in one accident shall constitute 
to ta l and perm anent d isability. So that there m ay be no question 
th at a m an h avin g  lost the sight o f both eyes or other two mem-
bers is to ta lly  and perm anently disabled w ithin the m eaning of 
the law , the statute says so in  so m any words. A  fa ir  reading 
o f the statute is t h is : U pon the happening of the loss of both 
eyes, or other two m em bers, a m an is conclusively presumed to 
be to ta lly  and perm anently disabled and entitled to certain defi-
nite com pensation. I t  w ill be seen in certain  states that this pre-
sum ption is not conclusive, but is a m atter o f proof.

B y  chapter 93 o f the law s o f 1919, the L egislatu re  has amended 
p ara g ra p h  1 1  to read  as fo llo w s :

“  (V ) The loss o f both hands, or both arm s, or both feet, 
or both legs, or both eyes, or an y two thereof as a result of
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a n y o n e a c ci d e n t  s h all c o n s ti t u t e t o t al a n d p e r m a n e n t di s -
a b ili t y, t o b e c o m p e n s a t e d a c c o r d i n g t o t h e p r o vi si o n s o f 
cl a u s e ( b ) . ”

T h e a d d i ti o n o f t h e i t ali ci s e d w o r d s t o t h e s t a t u t e s e r v e s t o s h o w 

t h a t t h e s t a t u t e w i t h o u t t h i s a m e n d m e n t s h o ul d b e c o n s t r u e d t o 

m a k e t h e' e m p l o y e r li a bl e f o r t o t al p e r m a n e n t d i s a b ili t y i n o u r 

c a s e a n d i t i s si g n ifi c a n t t h a t i t w a s a d d e d t o t h e l a w a f t e r t h e 

p r e s e n t c a s e h a d b e e n i n s ti t u t e d. C e r t a i n l y i t c a n n ot - b e c o n -

s t r u e d t o i n t e r p r e t t h e s t a t u t e a s i t p r e vi o u sl y e xi s t e d.

O n t hi s p oi n t t h e r e c e n tl y d e ci d e d c a s e o f J e n ni n g s  v. M a s o n  

Cit y S e w e r P i p e C o.,  1 7 4 N. W . 7 8 5 ( S u p r e m e C o u r t o f I o w a ), 

i s o f i n t e r e s t, t h e s t a t u t e i n t h a t s t a t e b ei n g t h e s a m e a s i n N e w 

J e r s e y b e f o r e t h e a m e n d m e n t.

I n p a r t t h e o pi ni o n s a y s :

“ I t f o ll o w s o f n e c e s si t y t h a t t h e l o s s o f t h e o nl y e y e 
c o n s ti t u t e s a t o t a l p e r m a n e n t di s a bili t y. * * * *

I t a p p e a r s t h a t si n c e t h e ti m e o f t hi s i n j u r y t h e s t a t u t e 
h a s b e e n a m e n d e d a t t hi s p oi n t. T h e a p p ell a n t u r g e s u p o n 
u s t h a t t h e s t a t u t e a s a b o v e s e t f o r t h s h o ul d b e c o n s t r u e d 
b y u s i n a c c o r d a n c e w i t h t h e l a t e r a m e n d m e n t, o n t h e 

■ t h e o r y t h a t t h e a m e n d m e n t di s cl o s e s t h e l e gi sl a ti v e c o n -
s t r u c ti o n o f t h e o ri g i n al s t a t u t e.  T h e p o siti o n i s n ot 

t e n a bl e.
W e m u s t c o n s t r u e t h e s t a t u t e a s i t w a s a n d t h e a m e n d -

m e n t a s i t i s. A  L e g i sl a t u r e c o n s t r u e s e n a c t m e n t s o f p r e -
vi o u s L e g i sl a t u r e s o nl y f o r i t s o w n p u r p o s e s. A n a m e n d m e nt 
e n a c t e d d o e s n o t i n d i c a t e a c o n s t r u c ti o n o f t h e o ri gi n al 
s t a t u t e, f u r t h e r t h a n t h a t, a s c o n s t r u e d, i t w a s d e e m e d t o 

n e e d a m e n d m e n t. ”

II.

T h e m att e r i s n ot c o nt r oll e d b y t h e m er e p h y si c al m e m b er 

r e m o v e d, b ut b y t h e di s a bilit y i n c u r r e d.

T h e S u p r e m e C o u r t o f Illi n o i s i n t h e c a s e o f W a b a s h R ail w a y  

C o.  v. I n d u s t ri a l C o m m i s si o n, e t. al.,  1 2 1 N. E. 5 6 9, d e ci d e d a 

si m il a r c a s e. T h e p e ti ti o n e r h a d p r e vi o u sl y s u ff e r e d t h e l o s s o f 

hi s l e f t a r m  b y a m p u t a ti o n n e a r t h e s h o ul d e r. L a t e r h e i nj u r e d 

hi s l e f t k n e e i n t h e s e r vi c e o f t h e r ail r o a d. T u b e r c ul o si s o f t h e 

b o n e s e t i n a n d h i s l e f t l e g w a s a m p u t a t e d.

T h e C o u r t s a y s, a s p a g e 5 7 0 :
“ T h e p ri n c i p a l c o n t e n ti o n m a d e b y pl ai n tiff -i n - e r r o r i s 

t h a t t h e C i r c u i t C o u r t e r r e d i n h ol di n g t h a t i t w a s li a bl e t o 
p a y c o m p e n s a ti o n f o r a t o t al a n d p e r m a n e n t di s a bi i  y.
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T h e b asis  o f  th is contention is  th a t the loss o f  one le g  does 
not con stitute  to ta l perm an en t d isa b ility . D efendant-in-
e rro r  W illia m s contends, on the o th er hand, th a t.th e  loss 
o f h is le f t  leg, com bined w ith  the p reviou s loss o f  his le ft 
arm , con stitutes to ta l p erm an en t d isa b ility , and th at the 
ju d gm en t o f  the C ircu it C o u rt is correct. T h is  precise 
question  has not arisen  b efo re  in  th is state. I t  has arisen 
in  other ju risd ictio n s u n d er com pensation acts sim ilar to 
our act. In  M assach u setts and N ew  Y o rk , it  has been held 
th at under such circum stan ces the d isa b ility  occasioned is 
to ta l and p erm a n en t.”  * * * *

“ P a r a g r a p h  (e) o f  section  8  o f  the W o rk m e n ’s Com-
p en sation  A c t  p ro v id es th a t the loss o f both hands, or both 
arm s, both  feet, both legs, both eyes, o r an y  tw o o f them, 
sh all con stitu te  to ta l and p erm an en t d isa b ility  fo r  which 
com pensation shall be p a id  accord in g  to p ar. ( f)  * * * * 

“ W e are  d isp osed  to fo llo w  the reaso n in g  o f  the M assa-
ch usetts C o u rt co n stru in g  a  statu te qu ite  s im ilar to  ours, 
and hold th a t th is act ap p lies  w h ere the loss o f one of the 
m em bers m entioned occu rred  p rev io u s to the em ployment, 
and the loss o f the other occu rred  as the resu lt o f an in-
ju r y  a r is in g  out o f and in  the course o f the em ployment. 
T h is, in our opinion, is the f a ir  in ten t and m ean in g o f the 
act. W h en  W illia m s w as em ployed b y  p lain tiff-in -error, 
he had lo st his le ft  arm , and his ca p a c ity  fo r  w ork  w as to 
th a t exten t im p aired . H e w as em ployed  to do w ork  which 
could be p erfo rm ed  b y  a  m an h a v in g  but one arm , and he 
w as p a id  upon th a t basis. B y  the loss o f his leg  such 
c a p a c ity  a s  he h ad  fo r  w o rk  w as e n tire ly  destroyed, and 
u n d er the p ro v isio n s o f  the act he w as en titled  to compen-
sation  fo r  to ta l perm an en t d isa b ility . Such  a  construction 
o f the act w o rk s no h ard sh ip  upon plaintiff-in-error. 
W illia m s w as em ployed  and p a id  as a m an o f limited 
ca p a city , and the com pensation w hich p lain tiff-in -error is 
req u ired  to p a y  is  based  upon the w ag es it  w as p ayin g  him 
as a  m an o f lim ited  c a p a c ity .”

“ T h e ju d gm en t o f the C irc u it  C o u rt is  affirm ed.”
‘ * Ju d gm en t affirmed. ’ ’

T h e  Su p rem e C o u rt o f L o u is ia n a  in B ro o k s  v. P eerless  Oil Co.r 
Inc., 83 So. 663, h o ld s:

“ T h e ra tio n a le  o f these E m p lo y e r ’s L ia b ility  A cts is 
th a t the em ploym ent in  w hich th e w orkm an has been dis-
abled  ow es him  a liv in g , and it  stan d s to reason that the 
w orkm an  is  as to ta lly  d isab led  fro m  w o rk  b y  the loss o f one 
ey e  as b y  the loss o f  tw o, i f  he h ad  but one * * * *. In 
sp ea k in g  o f the w orkm an  b e in g  on ly p a rtia lly  disabled 
b y  the loss o f one eye, one arm  or one foot, the E m p lo yer’s 
L ia b ility  A c t  h as referen ce  e v id e n tly  to the norm al man 
h a v in g  both  eyes, arm s or feet. ’ ’
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In  a case decided b y  the Suprem e C ourt o f M innesota, 174 
N. W . 826, S ta te ex ret B roderick Co. v. D istrict Court, &c., the 

syllabus is as fo llo w s:
“ The intent and purpose of the W o rk m en ’s Com pensa-

tion A c t w as to secure to an in jured  em ployee com pensa-
tion to the extent o f the d isab ility  actually  sustained and 
the provision s as to paym ents fo r  specific in ju ries m ust 
y ie ld  th ereto; when taken together they create a g reater 
d isability. ’ ’

The N ew  J e rse y  C ourt of E rro rs  and A p p eals  in Sim pson  v. 
New Jersey  Stone and T ile  Co., 107 A tl. 36, has decided that to ta l 
and perm anent d isab ility  does not depend on the loss o f a  p a r-
ticular m ember, but on the d isability  incurred. In  this case the

syllabus sa y s:
“ W h ere an em ployee’s arm  is so seriously fractu red  that 

it  creates a to ta l d isab ility  which w ill be perm anent, unless 
the arm  be am putated, aw ard under the W orkm en ’s Com -
pensation A c t is not lim ited to that fo r  the loss o f an arm , 
since a total and perm anent d isability  m ay exist w ithout 
loss or in ju ry  to any specific m em ber.”

The syllabus of H obertis  v. Colum bia S h irt Co., 173 N. Y . Supp. 

606, reads as fo llo w s:
“ W h ere an em ployee who w as near-sighted and had only 

50% vision  lo st the use- o f an eye, it  w as not error to allow  
com pensation fo r  the loss of an eye as again st claim  that 
he h ad  lo st only 50% o f v is io n .”

There is another section— (c) o f Section 1 1  o f our law  as fo l-

lows :
“ In  all other cases in this class, or w here * * *

any p h ysical function is perm anently im paired, the com-
pensation shall bear such relation  to the am ounts stated 
in  the above schedule as the disabilities bear to those pro- 

, duced b y  the in ju ries nam ed in the schedule. ’ ’

The Suprem e C ourt on this point said (see p. 49, S ta te  of 

C a s e ) :
“ T he petition er had eyesight when he entered on his 

em ploym ent; that eyesight w as a ph ysical function; it  w as 
destroyed  u tterly . T ru e, the w ord i im p a ir ’ taken litera lly , 
does not cover total destruction of a function, but here 
again  the sp irit should not be killed b y  the letter. The com-
pensation prescribed b y  the clause is the same proportion  
o f that provid ed  fo r  loss o f both eyes (in vo lvin g total blind-
n ess), as the d isab ility  produced b y  the in ju ry  in  ques-
tion (total blindness) bears to that produced b y  the J o ss  
o f both eyes, i. e., the same. Such a v iew  w as enunciated 
b y  the Suprem e C ourt o f M assachusetts under the statute 
of that S ta te  in re (B ran con n ier), 223 M ass. 273.”
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III .

Under the W orkmen’s Compensation Act, the amount of the 
aw ard  is to be based upon the proportion of d isab ility  to normal 
ab ility  regard less of previous partia l im pairm ent of normal 
ability.

In  a Colorado case decided by the Suprem e Court* and to be 
found in 172 P ac. 422, an em ployee h avin g  lost ten-elevenths of 
norm al vision  in one eye b y  reason o f trachom a, lost the balance 
o f vision  in that eye in an .accid en t. The C ourt sa ys:

“ I t  c lea rly  appears from  the record that the commis-
sion w as o f the opinion that the am ount o f compensation 
is  to be determ ined b y ascertain in g how much an injury 
contributes to a d isability. T h a t is, it  is assum ed that if  a 
claim ant w as p a rtia lly  disabled p rio r to the in ju ry  which 
form s the basis o f his claim , and because o f the in ju ry  he 
be found to ta lly  disabled, he is not to receive the compensa-
tion  fixed fo r  d isability , because it  w as not all due to the 
in ju ry . To illu stra te : I f  claim ant before the in ju ry  had 
only one-half o f norm al vision  and lost one-half o f that, 
he would be entitled to one-quarter o f the compensation 
allow ed fo r  total blindness. I t  is h a rd ly  n ecessary to say 
th at such is not a correct construction o f the la w .”

The fo llow in g M assachusetts cases fu rth er illu strate  this point: 
M orrison  v.. F id e lity  & Casualty Co.) 2 M ass. W k. Comp. 

C ases, 594.
(D ecision of Comm, o f A rb . affirmed b y  Indus. Acc. Bd.)

In  this case a pile d rive r lost the vision  o f his le ft  eye by acci-
dent. The vision  o f the rig h t eye had been destroyed  previously 
b y  a cataract, and he w as to ta lly  in capacitated  fo r  w ork because 
o f the in ju ry . H e w as aw arded com pensation on account of total 
d isability .

In  re B ranconnier, in re T ra v e le rs  Ins. Co., 223 M ass. 273; 
1 1 1  N. E . 792.

(Com pensation aw arded under A ct. A w a rd  affirmed by Su-
p erior Court, and again  affirmed b y  Suprem e Jud icial Court, 
M ass.)

F a cts  o f the case.

The em ployee, a m an who, in  1910, had lost one eye, met with 
an in ju ry  in 1915, w hereby he lost the sigh t o f his rem aining eye.
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Quotations from  opinion.
“ The em ployee, when he entered the service o f the 

subscriber, had that degree o f capacity  w hich enabled him 
to do the w ork fo r  which he w as hired. T h at w as his 
capacity. I t  w as an im paired capacity  as com pared w ith  
the norm al cap acity  o f a h ealth y m an in the possession o f 
a ll his facu lties, but, nevertheless, it  w as the em p loyee’s 
capacity. I t  enabled him  to earn the w ages which he re-
ceived. H e becam e an em ployee, under the A ct, and th ere-
b y  entitled to all the benefits conferred upon those com ing 
w ithin  that description. The A c t a fford s a fixed com pen-
sation fo r  a lim ited tim e ‘ w hile the in capacity  fo r  the 
w ork resu ltin g  from  the in ju ry  is to ta l.’ I t  establishes no 
other standard. It fixes no m ethod fo r  d ivid in g the effect 
o f the in ju ry  and attrib u tin g  a p art o f it to the em ploym ent 
and another p a rt to the pre-existing condition, and it g ives 
no intention that the L egislatu re  intended any such d iv i-
sion. The total capacity of-this em ployee w as not so great 
as it w ould have been if  he had had two sound eyes. H is 
total cap acity  w as thus only a p art o f that of the norm al 
m an, but that capacity, which w as all he had, had been 
tran sform ed into a total in capacity  by reason o f the in -
ju ry . T h at result has come to him  en tirely  through the 
in ju r y .”

The whole p h ysical condition m ust be taken into consideration 
by the Court. In  V ishney  v. E m p ire S teel & Iron  Co., 87 N. J. L . 
481, the C ourt held that eigh ty  per cent, o f the usefulness o f both 
eyes h avin g gone, petitioner -should recover eigh ty per cent, of 
four hundred weeks and not e igh ty per cent, of one hundred 
weeks fo r  each eye sep arately, m aking the basis the proportion 
of d isab ility  to total d isability.

In a recent case decided b y the C ourt of E rro rs  and A ppeals, 
Orlando v. Ferguson, 90 N. J. L . 553, the C ourt says :

“ I t  is not strictly  a m athem atical problem. I t  is not to 
be solved b y  adding up the fraction al parts, but upon the 
basis o f the percentage of total and perm anent d isab ility  
reason ably found to be produced b y  the several in juries 
considered collectively  and w ith due reg ard  to their cum u-
la tive  e ffe c t.”

The case o f Schwab  v. Em porium  F orestry  Co. db Travelers  
Insurance Co., 167 A p p . D iv. 614; 153 N. Y . S. 234, affirmed b y  
Court o f A p p ea ls , unanim ous vote, 216 N. Y . 712; 1 1 1  N. E . 1099, 
was decided M ay 5, 1915, and w as affirmed Nov. 30, 1915. T he 
second accident happened when the em ployee w as w orking fo r  a 
different em ployer and not in the same line of em ployment as at 
the time o f the first accident.
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T h is is the case o f the loss o f the second hand. The N ew  York 
statute provides fo r  “ the loss o f a h a n d ”  as perm anent and par-
tia l d isab ility— ju st like N ew  J erse y , y e t  in this case the award 
w as m ade fo r  total perm anent d isab ility .

T he opinion in  fu ll fo llo w s :
‘ ‘ The claim ant w as in ju red  on J u ly  6 , 1914, b y  having his 

r ig h t had severed at the w rist. H is le ft  hand w as am-
putated in the y e a r  1892. T he question certified is whether 
the claim ant is  entitled to com pensation fo r  permanent 
to ta l d isab ility  under subdivision 1 o f section 15, or for 
com pensation as fo r  the loss o f one hand under sub-
division  3 o f said  section.

I f  a m an has two hands, he is presum ably a m ore efficient 
w orker and can receive h igher w ages than i f  crippled by 
the loss of one hand. T he m ethod o f paym ent o f compen-
sation fo r  the loss o f one hand is to allow  the sa la ry  which 
the in ju red  p a rty  w as earn in g fo r  244 weeks. I f  the in-
ju red  p a rty  had two hands and w as earning $20 a Aveek, 
i f  he lo st one hand he w ould recover $4,880. A n other work-
m an h avin g  lost one hand before en terin g the employment 
w ould be receivin g, say, $10 a w eek fo r  less efficient serv-
ice. I f  th at w orkm an lost the second hand in the service 
i f  the claim  o f the insurance ca rrie r  is righ t, he would 
recover fo r  244 Aveeks at $10 a week, or $2,440. So that 
fo r  the loss of the second hand, which had its double value 
on account o f the previous loss o f the first hand, under 
this system  he w ould be entitled to receive only half as 
much as fo r  the loss o f the first hand. T h is anomalous 
resu lt w ould indicate that the L eg islatu re  could not so 
have intended. B y  subdivision 1 o f section 15, the loss of 
both hands shall presum ably constitute total disability. As 
com pensation fo r  th at total d isab ility  he is to receive 
66 2/3% of the average  Aveekly w ages th at he is then earn-
ing. A s  the m an w ith  one hand is presum ably earning less 
w ages than a m an Avith two hands, to alloAv fo r  the loss of 
the second hand as a perm anent d isab ility , a percentage of 
the w eekly w age th at he w as then earn in g would be in 
com plete harm ony w ith  com pensation to one who had lost 
both hands b y  the accident, who receives his 66 2/3 
p er cent, upon the g re ate r w ages that he Avas earning at 
the tim e o f the accident.

M oreover, this reasoning accords w ith  the rule /which 
seem s to be la id  down in subdivision 6 o f section 15, which 
provid es that the fact that an em ployee has suffered pre-
vious d isab ility  shall not preclude him  from  compensation 
fo r  a la ter in ju ry , ‘ but in determ ining compensation for 
the la te r  in ju ry  or both, his average  A\Teekly w ages shall be 
such sum as w ill reason ably rep resen t his earning capacity 
at the tim e o f the la te r  in ju r y .’ C ases are cited upon the
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A tto rn e y  G en era l’s b r ie f which in d irectly  lend support to 
his contention that the claim ant has the righ t to recover as 
fo r  a perm anent disability. B u t the decision m ay w ell rest 
upon the logic o f the situation in v iew  o f the fa ct th at the 
am ount o f com pensation depends upon the w eekly w age, 
and the w eekly w age is influenced b y  his crippled  condition
at the tim e of the accident. ' .

In  answ er to the question certified, we decide that claim -
ant is  entitled to recover as fo r  total disability.

Q uestion certified answ ered in the affirm ative. A ll  con-
cur (K e llo g g , J., in result in m em orandum ), except W oo d -
w ard , J ., d issen tin g.”

The case o f K riegbaum  v. B uffa lo  W ire W orks C o ., Inc., N ew  
Y o rk  Supplem ent, V oi. 169, page 307, &c., and in which the A p -
pellate D ivision, T h ird  D epartm ent, rendered a unanim ous deci-
sion, 182 A . D. 448, covers our case exactly. I t  is decided on the 
basis o f the law  as it  stood in  N ew  Y o rk  in 1914, the date of the 
accident, and in ev ery  w a y  is a case on all fours w ith  the present

one. '
The fo llow in g excerpts from  the opinion w ill g ive the g is t of

the decision : „ „
“ In  J u ly , 1914, the claim ant, an em ployee of the B uttalo  

W ire  W ork s, w hile engaged in a hazardous em ploym ent, 
sustained an accidental in ju ry , resulting in the to ta l loss 
o f the sigh t o f his righ t eye. * * * * On Septem ber 8 , 
1914, the com m ission m ade an aw ard of com pensation j:o r  
the p eriod  o f 128 weeks fo r  thè loss of the eye. *
A b ou t D ecem ber 1, 1916, application  w as m ade to the com-
m ission on beh alf of the claim ant to reopen and rehear 
the claim . U pon the h earin g * * * * it  appeared that 
in  1901 the claim ant had suffered an accidental in ju ry  to 
the le ft  eye which had resulted in the perm anent total loss 
of the vision  of th at eye except as to 8/200 minus. T h is 
rendered the sight o f that eye useless fo r any vocational
purpose. T he fa c t of the le ft eye h avin g been in jured w as 
not talmn into account b y  the commission, and, in fact, 
w as not know n to it at the time of m aking the aw ard fo r
the loss of the righ t eye. *

T he com m ission understanding the case to be one of 
perm anent p a rtia l d isab ility  only, m ade the aw ard of S e p -
tem ber 1914. T h a t the claim  w as in fact one entitling the 
claim ant to an aw ard  fo r  perm anent total d isability  cannot 
be questioned, nor can it  be doubted that such aw ard worn 
have been m ade had the commission been fu lly  inform ed as 
to the fa c ts : U pon the reh earin g * * * * the commission 
fo r  the first tim e becam e advised as to the tacts, and 
thereupon m ade an aw ard  continuing the paym ent granted 
b y  the p rio r aw ard  from  the tim e of the last paym em
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until sucli tim e as the S tate  In d u stria l Com m ission should 
he shown that the claim ant had some u sefu l vision  o f his 
le ft  eye. * * * *

The loss o f the sight o f the rig h t eye h avin g  occurred 
m  J u ly , 1914, the aw ard  w as not affected  b y  the amendment 
o f section 15, subdivision 6 , b y  C h apter 615, L aw s o f 1915 
but the claim  w as governed b y  the la w  in force at the time 
o f the decision o f this C ourt in  Schw ab v. Em porium  
F o r e s try  Co., 167 A p p . D iv. 614; 153 N. Y . Supp 234- 
affirmed 216 N. Y . 712 ; 1 1 1  N. E . 1099, in  which it  w as held 
that an em ployee who had suffered  the loss o f a hand by 
a previous in ju ry , who suffered  the loss o f a rem aining 
hand b y  a  subsequent in ju ry , w as entitled to an aw ard for 
perm anent to ta l d isab ility  instead o f an aw ard sim ply for 
perm anent p a rtia l d isab ility  on account o f the loss of the 
rem aining hand. * * * *

The aw ard  o f the com m ission should be affirmed. A ll 
concur. ’ ’

In  R hode Island, in re J. & P  Coats, 103 A tl. 833, w ith a 
statute sim ilar to that o f N ew  Jersey , the C ourt follow ed M assa-
chusetts and N ew  Y o rk .

So also in Connecticut in F a ir  v. H artford  R ubber W orks  1 1 1  
A tl. 193.

The only state in which a decision adverse to our contention 
has been handed down is M ichigan (W ea ver  v. M axw ell Motor 
Co., 152 N. W . 993), but in th at case the C ourt stated, “ it must 
be confessed that the p rovisions o f the M ichigan statute are so 
am biguous as not to be free  from  doubt. ”  B u t in addition to this 
h a ltin g  decision, a la te r  M ichigan case (160 N. W . 391) seems to 
be en tire ly  inconsistent w ith  the first decision. (See opinion of 
Common P leas C ourt, pp. 30-32 inc., state o f case.)

T he L eg is la tu re  fixed 50% of d a ily  w ages fo r  one hundred 
weeks fo r  the loss o f an eye. I f  the contention o f the appellant 
that the loss o f the second eye should be sim ilarly  compensated 
is sound, we have the L eg islatu re  fixin g a m axim um  of $4,000  as 
t e com pensation fo r  the loss o f both eyes in one accident, and 
the m axim um  of -$2,0 0 0  fo r  the loss o f both eyes in two different 
accidents. In  addition, i f  the L eg isla tu re  fixes $1 ,0 0 0  for one 
eye, and $4,000 fo r  two eyes, it fixes the value o f the second eye 
at three tim es th at o f the first, and y e t i f  appellant is right in 
his contention, the valu e o f the second eye is no m ore than the 

rst eye, and m ay even be less i f  the w orkm an be receiving less 
w ages at the tim e o f the second accident. The point that must be 
s ressed in these cases is that the L eg isla tu re  is g iv in g  a part of
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one hundred w eek s’ w ages fo r  the first m em ber rem oved, and 
allow ing a p a rt o f fou r hundred w e ek s’ w ages fo r  the w orkm an on 
losing the second member, considering the probable decrease of 
earning pow er incident to the first accident; so th at a ctu a lly  in  
practice it ra re ly  w orks out th at the em ployee receives p a rt o f 
five hundred w eeks w ages fo r  two separate accidents a t the 
maxim um  rate  o f com pensation, but m ore often  receives less fo r  
the two separate accidents than he w ould i f  both m em bers w ere 
lost in  the one accident.

The contention o f the defendant-respondent is based on a broad  
interpretation  o f the W ork m en ’s Com pensation A c t  as decided 
by the courts o f N ew  J ersey , is backed b y  the decisions in the 
highest courts of the states of Iow a, Illinois, L ouisian a, Colorado, 
Connecticut, R hode Island, M assachusetts and N ew  Y o rk , and is 
opposed b y  the courts o f but one state— M ichigan, w here two de-
cisions neutralize each other.

It  is th erefore resp ectfu lly  subm itted that the judgm ent should 

be affirmed.

H O W A R D  S. D O D D ,
O f Counsel w ith D efendant, 

R ichard Obser.






	Untitled



