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1. 'APPELﬁATE DECISIONS ~ SANDRAS v. NEWARK.

GUSTAS SANDRAS, t/a TRAVELERS )
BAR AND GRILL, j

Appellant, : : S

Ve ' ‘ ) ~ ON APPEAL .

| 3 CONCLUSIONS AND ORDER
MUNTCIPAL BOARD OF ALCOHOLTC . )
BEVERAGE CONTROL OF THE CITY OF . , i

NEWARK, | ).
' Respondent =~ )

e T T S T e e e T

John Q, Demou Esq. Attorney for Appellant.
Thomas Ti. Paruonnet, EsG., by George B. Astley, Esco,.Attornby for
heuponuent

BY THE COMMISSIONEE: | - S : < N

Appellant appeals from the action of respondent whereby there o
was inserted in his plenary retail consumption license for ‘the pres-
ent fiscal year the follow1ng condition:

"That the premlses known as #&6 Pur Place be used for -
storage space only and the premises known as #5 Saybrook
Place be used only for the saLe_9 service and delivery of
alcoholic beverages.™ : :

On July 1, 1935, respondent issued a plenary retail consuumption
license for premises at 5 Saybrook Place to Travelers Bar and Grill
Inc., .This license was transferred- to and renewed annually by George

* L. LllaKos to and including the fiscal year which began on July l
1941, -

In November 1941 George L. Lilakos filed an application to trans-
fer his license from 5 Saybrook Place to 5 Saybrook Place and 26 Park
Place. The two buildings in question form an "L"; are connected at
the rear parts thereof; and have separate entrances on Saybrooi Place
and Park Place. On November £1, 1941 a hearing was held by respon—
dent at which the licensee Lllamos stated, and subsequentlyinserted
in his application for transfer, that he Lntended to use the prem-
ises known as 26 Park Place mbroly for the purpose of storage. 0On
December 11, 1841l the license in gquestion was- transferred to anluae-
both premises. Thereafter the license was renewed in the name of
George I,. Lilakos for premises <nown as 5 Saybroox Place and. 26 Parg
Place to-and including the 1944-45 fiscal yeéar. On November 9, 1944,
the license was transferred to George Laubros and George Eleltnerlou,
who obtained renewals thereof for the 1945-46 and 1946-47 fiscal

years.,: On July 1, 1946 the license was transferred to appellant
.herein. None of the license certificates heretofore mentioned con-
talned the condition Spnlelcally lmposed upon the current 11cmnue
“and frowm which appellant appeals. :

On March a? 1947, appellant applwed by letter to r@Spondent for ., ,
permission to remoael hig- premlges. The extent of the proposed :
alteration has not been disclosed in this appeal but appellant
planned to install a bar and it is evident that he sought to alter
his premises, so that he might thercafter use the store known as
28 Park Placéfdr the sale of alcoholic beverages. To use his own
words, he intended to establish a "¢ saloon, Tegular saloon®, at the
sald premises Thus, in effect he sought to obtaln a new outlet for
the sale of alcohollc beverages at 26 Park Place instead of restrict—
ing said sales to 5 Saybrook Place and continuing the use of 26 Paric
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Place.merely for storage, Objections having been filed to the

remodellngfof the prem¢ses, a hearing was held by, respondent on

Aorll 3, 1947, at which all 1ntérestﬂd persons were heard, but the:
ense expired on Jude 30, .1947, before any action was taken by

'r@so.ngent upon appeLlant'° application to remodel -his premises. The

license issued to appellant for the present flscal year coutalned the
condition from whlch he appeals. -

A TeVl@W of tne facts of this case lsads me to conclude that
respondeﬂt would not have transferred the license on December 11,
1341 to include the premises xnown as £6 Park Place were 1t not for
the fact that  theindividual who then held the license agreed to use

- the latter premises merely for the storage of alcoholic beverages.

The évidence discloses that seveiiteen premises in the neighborhood, of
Saybrook Place and Park Place have been licensed for the sale of

alcoholic beverages. The objectors contend that there is no need for .

an- additional outlet for tlie saie of alcoholic oeverages at 26 Park

’Placc Perhaps 1t would have been bette ‘Jravtlce if, in December.

1941, rebpondﬂnF had inserted.in. the ¢LC se the condltion which is =~
the bubgoc of this appeal. However, for a period of more than five
years thereafter, the various licensees. accepted renewals of the -
license with KHOWlngethut the premises at 28 Park Place had been,
used only for storage. : R

Appullant contends tuat he shoula not be bouna by the agreement

2

‘made by his pTeQQCGSbOP Lilakos, and that respondent aeted 1mproperly

A

in specifically imposing the condition upon his present license., I
cannot agree with these contentions. Respondent: depended upon the
agreement with Lilakos in extending the 1*cemse,, If, as appellant
contends, he was misled'by the persons from whom he purchased the
business, this cannot bind respondent. When appellant took the
license by ‘a transfer in July 1946, the physical condition of the

premlsﬁs was such that 1t was appar>nt that the store at &6 ParK Place

was being used meroly for the storage of alcoholic beverages and not

for the sale of alcoholic beveragus. Considering theé number of - .

llenS@S in the neighborhood, the conu1t¢on appears to Dﬂ reaoonable.
!
Under all the olrﬂumstanues, I shall approveﬁthe Condltlon'ln

accordance with the provisions of R. 8. 38:1-3%, and affirm the action

‘of resnonacnt,

s

Accordlngly, 1t is, on tu¢s 1OLh day of September, 1947,

ORDEhED that the actlon of respondent herein be’ and the same ;s”

‘hereby affirmed, and the appeal hereln be and the ‘same lS hereby

dismissed. -,

ERWIN B. HOCK | l
- Commissioner. o ;

t
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. . SEIZURE - FORFEITURE PROCEEDINGS — TLLEGAL STORACE OF TAX-PAID -

LIQUCR BY HOLDER OF .PLENARY RETAIL CONSUMPTION LICENCE WITH INTENT
. TO-EVADE. FEDERAL FLOOR:TAX - FEDERAL -TAX SUBSEQUENTLY-PAID ~" :
LICENSEE ORDERED. TO-OBTAIN VAIIDATIBG PERMIT OV PAYMENT OF WSOO 00 - /

. "FEE AND. COSTS -OF: SEIZURE.

y . .
i

- In the Matter of the Selzure on’ ). o Case N0.767Olv‘ f
August 131, 1944 of 62 .cases of = . . ; IR
“Various brands of alcoholic )

beverages it 82-84 ‘Washington . - = ";J ON HEARING

Stréet in the City of Perth’ Amboy,). . CONCLUOIONS AND ORDER
County of Middlesex and State of K : ,
- New Jersey,- :

_-..-..__._.—._—..._‘.“_-__....-.-—..

Susan Mitruska and: Joseph Callshan, Pro Se.'\

”; Harry Castelbaum Esq,, appearlng for Department of Alcohollc S

. . BY THE oOﬂMIoSIONER* o

K

expressed. surprise.

Beverave Control.

: Thls matter comes before e - purquant to the prov1e10ng of Tltle
63, Chapter 1 of the Revised Statutes, 1o determine whether 62 cases
of various alcoholie. beverages, itemized in the schedulé- attached '

- hereto,. . seized on August 11, 1944 at 82-84 Washington Street, Perth
Amboy, constltute unlawful property and snould be forfeitea. : .

It appears that on the day in. ouestlon ABC agents VlSlted the -
- licensed tavern of” Joseph Callahan at the above address to check a
complaint: that he had ‘alcoholic: beverageb stored in the attic, which

~1s not part of the licensed premlses, Callahan resided-on the second

floor of the building. Afterthey checked Callahan's- stoclk of alco-
hol:c ‘beverages on, thellcensed ‘premises, the agents, with his consent,
~examined the: upper iloors, although Callahan told them that there .
“were-no. alcoholic beverages stored in the attic. ~However, when the
agents entered the attlc, they founo tbe 6L ob&l@d cases of alcohollc
beverages. : :

It A unlawful for a retall llquor chensee to store any part of .
hls stock .of alcoholic beverages at any -place other than his’ llcenbed
.premises or a public warehbuSL licensed to store alcoholic’ boverages,
pu suant. to Rs S. 35:1-14 unless the llcensee first obtains a . per-
mit from the-State Comm155loner of ‘Alcoholic Beverage Control. ‘Rule
5. 0f. State Regulatlons No. 20. Re gold, Selzure Case NO.- 668ui_

- Bulletin 653, Item 6.. Alcoholic beverages stored: unlawfully,
.although tax paid, nonetheless constitute i1licit alcoholic beverages

- and are. suchct bo foxfelture. R. 5 85 l 1(1), (y), and R. 8.
: So i- Gbo-g.ﬁwm CR = :~F , AR

Upon dlscovery of the alcouollc beveragos 1n tho attlc, Callahun
. He. aCAnowledgoo tnat two cases of scotch in:the
lot wererowned by him and said that:he had last seen these two CaS@S
.in his llVlng quarterb and he -could not account” for their preg ence
“in- the attic. . Callahan then stated all of 'the .other alcoholic bever—

ages must be owned oy his father-in- law, Michael Mitruska, who

r051ded with him-and.to whom hehad sold cases of’ alcohollc beverages
from time to tlme, amountlng to: not more than 14 oases° ‘

Slpcethere ‘was a.strong 1nference from the 01rcumstanoeo that the
alcohollc beverages: were: actually owned by Callanan and gtored in the

'attlc possibly torevade Federal nfloor tax', imposed in 1942 and 1944,

the alcoholic beverages were seized Dby the AbC agents penolng pre—
sentation of. oatlsfactory ev1donce that they were-not in fact owned ‘-
by Calthan. . : .
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Mr.-Mitruska died on August Slx l944’>after the seizure;

When the mattef came on for hearlng pursuant to R, S. 33:1-66,
Susan Mitruska, widow of Michael Mitruska, appeared and sought- return
_of the alcoholic beverages, exceptln* the two cases -of scotch, whlcr
were clalmed by. Callahan. : ‘

From the marklngs on 35 of the cases of alcoholic beverages, a
ABC agent was able to trace them ko the who;esalers,‘whose records dls—
close that they had been sold to Callahan-at varlous times between
1942 and 1944, Mr. Mitruska formerly owned . the tavern and sold it to
Callahan, his son-in-law. He had some financial means and it.is 'said
that he purchased a cons¢deraole<nwntlt of alcoholic beverages -
because he regardcd1$ as a good investment. His widow claims that
“when she visited him in +ne hospital during "his last illness, he exe-
cuted a document, witnessed by a notary. publlc, which purported to -
bequeath to her his persona 1 orooepty, spoc1€¢callv montlonlnv whiskey
among other’ ltems. :

Mrs. Callahan testified that the two cases of scotch owned by
her husbdnd might have been‘placed in;the att¢c by a handj man. .

Whlle this dlrcct testhony thaf the alcobollc beveragee were
owned by Michael Mitruska was not to be disregarded, nevertheless it
did not entirely overcome the strong inference that . Callahan actually
was the owner.of- the alcoholic bevercgeb, Decislion in the case was
therefore aeferred.pLHOLPS furcﬂei ancs 1gatlon,-

Theredfter aaaltlonwl evidence mae devclopcd by dgents of tﬁe
Federal Alcohol Tax Unit who participated in the case,whlch appar—
ently was sufficient to establish a prims facie case under Federal law
~that the alcoholic beverages were. actually. owned by ‘Callahan and '
stored by him in the attic to avoid-payment of the Federal "floor tax",
In the spring of 1945 Callahan was arrested by Federal authorities on
this score., . - = I S S ST :

The outcome of the Federal proceedings was that Callahan, while
apparently stead;astly maintaining that they were not his alcoholic
beverages, nevertheless concluded not-to litigate the matter. and
recently paid theFederal "floor tax" and penalty amounting to $1,434. 4d
effecting a compromlse with the Federal authorltles whereby’ hc paid
them $663.00 in compromise of his civil and criminal liability under
the Federal law. On August 26, 1947 the Federal authorities advised:

- this Department that the casec v»as closed in so far as they were con-

cerned. . . - . 4 : e o . -

he presence of the alcohollc beverages, Wnclualng tne two cases‘
of his scotch; in Callahan's attic; and his final acceptance of =
responsibility for their storage there; is cogent- evidence of owner-
ship. In coptrast ~the document whlch Mrs. Mitruska presented does
not specifically 1aeat11v the cuantity or brand of whiskey purportedly
given to her. and hence. is, at best, doubtful evidence that the 60 cases
of alcoholic beverages eelved were owp a by her hug band

I therefore conclude that the elzed alcohollc beverages were part
of Callahan's stocﬁ, intended . Jor: resalc at his- tavern,

Callahan. apparently did not xnow that the gtorage of such alco~ =
Jholic beverages in his attic, off the licensed. prcmlses, was a viola-—
“tion of the Alcoholic Beverage Law. Cellaben, who has held a liguor
license since 1940, apparently has no preVLOus crlmlnal record or
record of mlqconduct at his tavern. ' : -
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On July 17, 1947 Callahan trunsfcrred his license to another
person, CaLJahan is presently a stockholder in the Pines of Raritan
Township, Inc., which holds a retail consumption license in Raritan
Township. Callahan has indicated that, in the event the alcoholic
beverages are returned to him, he proposes to sell such beverages to
Pines of Raritsn Township, Inc.

Normally, "off premises" storage by a licensee, in ignorance of
the law and without any fraudulent intent in other respects, 1s cor-
rected by validating permit rather than forfeiture of the alcoholic
beverages. Since Callahan has been permitted to compromise his
offenses against the Federal law, I conclude that, in his case, as in
previous similar cases, it would be unfair to ajbregard the action
of the Federal authorities and reestablish the evasion of the Federal
"floor -tax" solely for the purpose of supporting a forfleiture.  See
Selzure Case No. 6585, and Re Neene, Selzure Case No. 6575, Bulletin
618, Item 9. ’ . , _

I shall therefore, in lieu of forfeiture, accept Joseph Callahan's
application for a permit retroactively Vvlidating the unlawful
storage anC authorizing sale of the alcoholic beverages to such cor—
porate licensee, at a fee of $300.00. The 1lssuance of this permit
will also serve in lieu of disciplinary proceedings on the score of
unlawful storage since, the offense hav1ng been validated, it"
obviously cannoct also serve as a basis for such proueedlngs. This
conclusion, in net effect, is similar in principle’ to Golq Seal
Liguor Co., Bulletin 653, Item 7.

Upon issuance of such permlu and the payment of the costs due,
pald or incurred by the Department 1n the selzure and storage of the
alcoholic beverages itemized in Schedule "A" attached hefeto, such
alcoholic beverages wlll be made available to Joseph Calld wan for
delivery to Pinegs of Raritan Township, Inc.

=
ERWIN B. HOCK
: Commissioner.
Dated: September 10, 1947. : -

SCHED ULW nan

- cases DLxlc Belle Gln

- cases Schenley Red Label WhlSKey,
- cases 0ld Drum Whiskey

— case Calvert Whiskey

- case (reen River Whiskey

- cases Barcarda Rum

cases Jacquin CGin

- cases St. Crulix Rum

- case Teachers Scotch Whisky

~ cases Black & White Scotch Whisky
- case Havana opebL“1 Rum

- case Granada Hum

- case Cubita’Rum\

A R e

= D0 O D0 O3 Ot O
!
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\ 5. 'DISQUALIFICATION - APPLICATION TO LIFT - ALIEN ENGAGED IN ALCOHOLIC
- BEVERAGE BUSINESS WITHOUT EMPLOYTENT DERMIT - FALSE STATFMENTS -
PE?;TION DISMISSFD

"In the Matter of an App11cat;on )

to Remove. Disqualification : -

‘because of a Conv:ctlon, pursuant ) ‘ CONCLUSIONS
tOR.S 501012 A L - O

. Case No. 088

By THE COVMIuSIONER

Petltloner seeks the removal. of . dlsquallflcatlon resulting
from his conviction in 1919 .of the. crlme of highway robbery. Peti-
tioner pleaded nonwlt and was sentenced to probation for three
years and a fine a at the rauc of 1. OO pex week during said UfOba-V.
tlonary perlod : '

_ . The crime.of hlghwqy robbery,-p ge, 1s a crime involving:
‘-emoral turpltude. ‘Re Case No. 678 BuLletln 606, Item a._';

Detltloner is a natlolaL of Syrla and-as such must secure a
. permit prlor'UJacceptlng employment by a licensee. R.S. 83:1-25,
. k6. (yLﬂ fact, prior to 1940, his employment by a licensee, . even under
permit, was limited to services other than selling, sollcltlng the .
" sale of, or participating in the ma nufacturlng, rectification, blend-‘
~1ng, treating, fortlfltqtlon, mlx1ng, procesglng or bottllng of any
alconollc beverage.. :

Regardless of these diqualifications,‘petitioner, for:-at least
ten years and since 1987, has been employed by various holders of
llquor licenses in this State as a bartender.- Thus he obviously, .
during the perloa from 1937 to 1943, was not permitted to work as a .
bartender and since 1943 was othorwxse violating the Alcoholic Bever-
age Law by working w1thout 1 pernmit, Ie@areless of his criminal
conv1ct¢on. . .

Petltloner, in malntﬂlnlnﬂ hls statu during. theSe ten years as
one ‘entitled to be employed by holders of liquor licenses in this
State, stated at various times that he was born in Newar&, natural-

“ized in Newark, and that he never had been convicted of crime.. At
least on three occasions these untruths were told to agents of the
State Department of Alcoholic Beverage Control, and at least two .such
false statements were made under oath.. I am of the opinion that peti-’
tioner's action: was a dallberatg attempt to conceal hlu dloquallflca—
tlon. ' :

: Invview of the above, I am not satlsflea that petitioner. has

- conducted himself in a law—ablu;ng manner during the last past five
years and that his association with the alcoholic beverage industry
will not be contrary to the public interest. In a business so | .
closely . regulated, lies and untruths cannot be overlooked, especially -

. when, as here, such untruths appear to have been told with the purpose

of preventlng proper enforcement of thb law.

: If and When petltloner becomes a naturalized citizen of the
United States, he may file a new petltlon for renewal of his

!
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disdualification,or, failing naturalization; he may make an applicae
tion for an employment permit and file a new petition for removal of
hlS dlsquallflcatlon after July 1, 1948. :

" The petition herein is dlbmlosed . : -

ERWIN B, HOCK
Commissioner.

‘Dated: September 11, 1947.

4. . APPELLATE DECISIONS - FIRST REGULAR DEMOCRATIC CLUB. CF LAWNSIDE Vu
LAWNSIDE.

 FIRST REGULAR DEMOCRATiC CLUB
OF. LAWNSIDE, . ,

‘Appellant,
: ON APPEAL .-
-V S~ CONCLUSIONS AND ORDER .
- BOROUGH COUNCIL OF LHE BOROUGh
OF TAMNSIQE '

- e Ceme ek e e e e e mm e ma S e e e e

Charles L. Rudd, Esg., Attorney for Appellant.
Robcrt Burik Johnson, Esoa, Attorney for ResponQunt

BY TAL COMMISSIONER:

This. is an appéa1~from the denial of appellant!s application for
a club license in the Borough of Lawnside. - _

The testimony of the secretary of the. club and that of a member
disclosed that thé.appellant never had a clubhouse but met at the
homes of various members. Thus it appears that appellant was not in
continhuous possession of a. clubhouse or club quarters for a period
of at least three years. continuously immediately prior to the sub—
‘mission of its appllcatlon for a licenseras required by Rule 4 of-
State Regulations No. 7. Under the circumstances, respondent was
“without jurisdiction to grant appellantis application for a club
license. Raccoon Club v, Swedesboro, Bulletin 738, Item €. Hence
the action of respondent-is. aiflrmed. :

Accordingly, it 1sj'on,thls)9th.ddy of September, 1947§

ORDERED that the appeal herein be and the same 1s hereby dismissed.

ERWIN B. HOCK
" Commissioner,
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5. COURT DECISIONS - NEW JERSEY COURT OF ERRORS AND APPEALS —-KRAVIS v.

L RWIN B, HOCA, DEPUTY COMMIQSION

\

T ‘ : NEW JERSEY COURT OF EREORS AND APPEALo
' ‘ : \ No. 7, Nay Term, 1947.

\

EDWARD KRAVIS,

)
,ProSééutor~Appellant, )

. —VS-— - )
ERWIN B. HOCR, Deputy Commissioner )
of Alcoholic Beverage. Lontrol of
the State of New Jersey, -

Respondent.: - . )

Argued May 22, 1947; decided SEP 12 1947.

-

Qh appeal from_the New Jersey Supréme-ﬂouft,
For the prosecutor- appe]lant Irv1ng I. Jagobs.

For the respondent, Wajter D. Van Riper Attorﬂ@y General
: amuel B, delfano, of counsel)

The oplnlon of the Court was deleereu by

OLIPHANT CHANCELLOR,

) Thls case presentg an abpeak irou a Juagment of the Supreme Court

~dismissing a writ of certiorari allowed to review what is termed a-
"Ruling and Determination" of the Commissioner of Alcoholic Beverage
Control which.adjudged the prosecutor-appellant ineligible to hold
employment in tﬂr_a1001011u beverage trade by reason of his -entering
a plea of nolle contendere to an indictment for an offense 1nvolv1ng
moraL surpituds.. R. 8. 00.1—40} 46, ‘ -

. Prosecutor-appellant was the 1lcensea ogerator of a cafe located
in Atlantic City where Lﬂce*fainmept in the form of a floor show was
presented. .In AugusLB 194%, his license was suspended as the result.
of an 1nvek\1gq >n by alcoholic Leveruae control agents which dis-—
closed a’ lewd and obscene performance. He was indicted for the crime
of aiding and abetting a lewd and lascivious entertainment based upon.
the same facts which resulted in the suspension of his license. .0On
December 10, 194%, he pleaded nolle contendere to the indictment and
was sentenced thereon. a :

Thereafter, on June 8, 1944, appellant transferred his ligquor
. license *to his mother who still holds it. Because of the commission's
~sugpicion that such transfer was one in name only and made for the
purpese of allowing the appellant to, in fact, continue to operate ‘the
café, he and his mother were fecuest“c by 1ettcr to appear before the
. commissicn, he to be examined under oath, and he was advised that a
hearing would be held to determine his llglblllty to be employed in
any capacity in the &lCOhOlLC oeverage business.,

Appellant vol untarlly appeared, the hearing was held and he was
examined under oath. He admittea his plea of nolle contendere to the
indictment hereinbefore referred to, which was put in @Vldeano
_ The Comml53¢oner ruled that apbel ant was ineligible to be
enolo;ed by any liguor licensee in New Jersey because of his conviction

of a crime involving moral turpitude and adviséd him of such ruling .
by letter Ln01051qg a "copy of his a80131on"
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The statute R,'U. 53:1-25 provides that nu license shall be
issued to any person who uao be@n convicted of a. crime involving moral
turpitude, which. admltt@alv the crime charged dgalnst this appellant

" did, while R. S. 35:1-26 pTOVLQGb that no person who cannot qualify
as a licensee "shall be knowingly employed by or connected in any
business capacity whatsoever with a licensee!.

It should be noted that neither of the c¢ited sections empower
the Commissioner to make any rule or decision concerning the eligi-
bility of an individual for employmcnt on licensed premises. Nor 1s
any such specifie authorization glvwn to the Comm1351onbr under any
other soctlon of the statuueh

. The Alcoholic Beverage Law WllW be soafched in vain for any.pro-
vision authorizing the Commissioner to inquire generdally into the
status of a .person desiring to be employed on licensed premises.”

"This is not to say that the Commissioner is powerless to act
when a disqualified person is-found actually employed on licensed
premises. Under R. 8. 35:1-3l, the Commlissioner may institute disci-
plinary Oroceedlng% against any licensee found employlng an inoligible
person. In addition, such violation of the statute is made-a misde-
meanor sub360u1ng the oflender the licensee, to criminal proceedlngs.
R. S. &3:1-51,

The plain language and intentment of the statute 1s to place the
responsibility for the employment of a prohibited person on the .
licensee., This construction of the act was, on the argument, admitted
‘and acquiesced in by counsel for the ColeSSLOﬂeI.

The only control the COmmisSioner has over those employed in the
liquor -business is through the licensees. He has no power to rule a
person 1nellg1ble to work in a licensed establishment except, on
proper grourds, to order the licensee nol to employ such person.

The-action of the Commissioner was -legally without force or
effect. He was wholly without jurisdiction in the premises. It
needs .no. citation of authorities to support the proposition that
jurisdiction may not be conferred by consent and the failure to
object to a lacxk of jurisdiction is not lost by acqulescence. If
appellant had not voluntarily appeared the Commissioner was poverless
to compel him so to do. Any order made by. him could not be crimin-
ally enforced dguLﬂSt the employee.

It is argued on behalf of res pondunt that the Commissioner!'s
opinion is not the proper subject of review and that it was merely
advisory opinion. We agree with the opinion of the Supreme Court
that the action of the Commigssioner was more than an oplnlon, It was
a ruling and determination in accord with an opinion or a60351on
filed in the department and is the proper subject of revie

While the question of Jurisdiction is not ralsed specifically in
the reasons for reversal the rule 1s, this court may and can consider
a question which goes to the jurisdictlon or involves public policy,

even though such a question was not raised below. A. Makray, Inc. V..
McCullough, 103 N.J.L. 346, %48, 135 At. Rep. 815; Punk v. Botany
Worsted wills, 105 Id. 647, 147 Atl. Rep. 458; Jasion v. Preferred
‘Accident Ins. Co., etec., 11@ Id. 108, lll l?a At. Rep. 367, Dickinson
v. Plainfield, 116 Id. 906 688, 184 At Rep, 125.

The main contentlon of appcljant is that a plea of nolle con-
tendere is not a conviction of a crime and relies on . the declsion of
this court in Schireson ve. State Board, 130'N. J. L. 570, &3 At. Rep.
2nd 911 co

The opinion of the %upreme Court in the instant case held that .
d601sLon did not applv It attempted to distinguish the two cases on
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the ground that the Schireson decision was upon the theory that a-
property right was involved while it was concerned with no property
right but a mere pr1v1legea With this we cannot agree. The right of
a person to work in trade or business is as much a property right as
"tnat of a llcensed phy5101an to practlce his nrofe381on. N

We do, however, agree Wlth the conclu51on of the upreme Court
- that by appel]ant's plea of nolle contendere, followed by sentence and
judgment, for the purpose -of the Alcoholic Beverage Control statute he
cadmitted his guil®t and in so doing was, within the meaning of the
statute, convicted of the crime charged. This not because the decision
in Schireson-v., The Board does not applj but because we are of the
oplnlon that decision should be expresoLy reversed

The plea of nolle contendere has the same effect as a plea of
guilty, so far as’ regards the proceedings on the indictment and the
authorities in this state show that upon the acceptance of this plea -
the court is unrestricted by law with respect to the sentence which it
may impose within  the llmltb fixed by the statute for the punishment
of the specific offense., State v. Henson, 66 N.J.L. 601, 608, .50 At,
Rep. 468; State v. Osborne, 7¢ N. J. Eg. 430, 4;56,82'At° Rep. 424,
In this particular there is no distinction between a plea of nolle con-
tendere, a plea of guilty, or a.conviction after trial; although it is
not necessary or proper that the court should adjudge tne party to be
guilty, but sentence should or can be imposed forthw1th . State v. -
Osborne, supra p. 436, 443, : . '

- When 1n a collateral 01v1l proceedlng the issue is one of guilt or
1nnocence, the plea is not binding for' the same wrong and the defend-
ant 1s not estopped to deny his guilt. But where the issue is merely
whether he has been conv1cted of a crime the plea can be shown.

Cf. Hill v. Maxwell, 77 N.J.L. 766, 73 At. Rep. 501; State v. Duelks,
97Id. 43, 48, 116 At Rep. 856. Chancellor Walker in Johnson V. °

Tohnson 78 N.J. Eq. 507 511, 80 At. Rep. 119, quoted with approval
from 18 Cyc. 654 fa plca of nolle contendere which is still allowed in

some jurisdictions, is an. lmplied confession ofxthe crime charged and

as regards the case in which it is entered is equivelent to-a plea of

guilty, except that it élVbu to the accused the advantage of not being
- eStODped to deny his guilt in a civil action bnsed upon the same facts
"ab he would be upon a plea of gu;lty" :

v Following sentence a ‘person 1is convicted after both. the pleas of
gullty and nolle contendere even though there. are d:fferonceg in the
‘general purpose of these pleas If the Schireson case in this court
is not overruled it would merely increase the great difficulty found
by the legislature in attaining desired results in legislation because.
of the many fine spun niceties woven by the courts into words which
seem clear and unuerstanaable to the leglslature when statutes are
enacted : )

" The. case of Neibling v. Terry, 177 S.W. £nd 502 closely parallels
the-one at bar. Terry had pleadea nollo contendere’ to an information
charging him with using-the mails to defraud. Action to disbar him.
was taken under a.:statute which provided "If the charge alleges a con—
viction for any criminal offense 1nvolv1ng moral turpitude, the court
shall, on production of the recoru ‘of such conviction, remove the
attorney ‘50 convicted®¥* without further triall, His answer asserted.
the convictions could not be used inthe disbarment nroceedlngs because
they were entered on pleas of nolle contendere In 1ts opinion the

.
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Court said' "By statutu, in certain instances, a judgment of convic=
tion has bden given force because of the fact of its rendition. In
such instances the judgment of conviction is made a basis for enforc—
ing a statutory disability. Such statutes in no wise authorize the
use of a conviction as an admission to be used to establish llab¢llty
in a civil suit. Nor do the statutes maxe any distinction in convic-
tions according to the nature of the plea resulting in such tonvic-
tions, ©Nor 1s there any logical reason for a distinction. For
statutory purposes a conviction on a plea of not guilty carrvies the
same force as one entered on a plea of guilty". We subscribe to
this doctrine. It is well settled that a judgment of conviction
follows 'a plea of nolle contendere as a matter of course, White v.
Creamer, 175 Mass. 567, 56 N. K. 8%2; gtate v. Swick, 195 Wis. 175,
2l7 N. W. 743; Buck v. Commonwealth, 107 pPa. 486; State v. LaRose,
71 N. H. 435, 52 A, 94&; United States v. Dasher (D.C. ) 51 F. Supp.
805; United States v. Norris, @81 Us S 0%9 50 8. Ct. 424, 74 L. ed.
1076. In United States v. Keimer, 98 wed! (@d) 92, it was held that
after a plea of nolle contendere to an indictment a sentence upon
such a plea is a conviction. The Supreme Court of Pennsylvania in
Commnonwealth v. Jackson, 94 At. Rep. 233 held that while a plea of
nolle contendere does not preclude a defendant in a civil suilt from
contesting the facts charged in the indictient it has the same effect
so far as the indictment is ooncerned, and when judgment is entered
on the plea the record is competent evidence of the fact of convic—
tion. In line with the decision in that case, where the action is to
eniorce a sta tuuory provision, as would be the 51Luatlon in the

nstant case 1f the Commissioner had jurisdiction, the conviction
<phlng aamltteu,xthe only thing remaining would be to carry out the
pTOVlblOHS of the statute. ,

Where the legislature by statute expressly provides for the
revocation of a license upon conviction of & crime involving moral
turpitude, 1t 1s immaterial whether that conviction is. a result of a
plea of gullty, or nolle contendere. The word U"conviction' encom-
passes the sentence after a plea of nolle contendere, not the plea
standing alone. ' - : .

The judgment of the Supreme Court is reversed.
ENDORSED:
FILED
SEP 12 1947
Lloyd B. Marsh

Clerﬂ“

Oliphant,‘C°
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6. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - LICENSE SUSPENDED FOR
20-DAYS; LESS 5 FOR PLEA. | |

In the Matter of Disciplinary .
Proceealngs agalngtk

WILLIA% S DONbT
T/a LOG CABIN INN: ,
: Route 8, halfway between
.o Columbia'and Délqwere-
- Knowlton, TOWﬂbhlp
P.0O. COlumD]d, Ro D 1, 0. J

, ~ CONCLUSIONS
<. . AND ORDEE

-

~

‘Holder of Plenary Retail COHQUmp— ) \
tion License C-7, issued by the - : :
Township Committee of the Township
of Knowlton. S _

R

N . .
William H. - Donst Deffagu11t llcenoet Pro- pe,"

Edward Fo Ambrosey ESt,, appear1ng for Dcpartuent of AlLOhOllC
R bovelage Contr01.

VBY TBE COMMISSIONERQ;

T Defendunt has pleadea .guilty - 4o a charge alleging that he - .

" possessed illicit q100110110 bevera9e< at ‘his- llcensed promlseg, in = .
v1olaulon 01 R S. &3 l 50, : : B

On July. o, LJ46 an 1HVest1gator of the State Department of

Alconolic Beverage Coatrol selzed two 4/5 quavt bottles labeled
"Four Roses A Blend of Straight Whisicies!" gnd one 4/5-quart bottle
labeled. "Canadian Club Blended Canadian Whisky", whep his field tests
indicated. that the contenue thereof. were not genuine as labeled.
‘Subsequent- analysis by the Department Chemlst warrants the concTuolon
that the three botf{les had been at least oartly‘reileed with-an
alcoholic beverage dlffertnt from th.t dGSCTLDQQ on the label. -

Defendant, though pleaaln gul‘ty, seeks to excuse hlb derelic—
tion by offerlng as an explanation that these three bottles were
. part of the open stock recently taken over by him from his prede—
cessor. This explanation, even if true, is no excuse. The licensee
is responsible for the condition of his stock of alcoholic beverages.
Cf. Cedar Restaurant & Cafe Co. Vv, Jocm, 135 N«J.L. 156, -

Dofenuant has no pretloub ﬂuguu cated record. I shall therefore
suspend his- license for the usual minimum of twenty days (Re Zeidnerd

- Cohen, Bulletin €80, Item &), less five days for the plea (Re _Gelb,
Bu1lot1n 741, Item 8), leaving & net gugpenglon of fifteen days.

Accozalngly, 1t is, on this loth day of oeptember, 1047

ORDERED that Plenary Pebdll Coneulvtlon Llcense c-7, lSSUcd by
the Township Committee of the TO”nQuip of Knewlton to Wllllam H.
-Donst, t/a Log Cabin Inn, for preumises on Route_8, halfway between
COIHMbla -and Delaware, Knowlton Township,. be and the same is hereby
suspended for a perioa of. fifteen (15) days, commencing at 1£:01 -
L i m% September 298 1247, and terminating at 12:01 a.m. October 14,:
‘64: ' '

N

- o ~ : ERWIN B. HOCK
. ' 'Cominissioner.
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7. DISCIPLINARY T’ROCEEDINGQ - SLLE OF ALCOHOLIC BEVERAGES TO MINORS -
PRIOF RECOED - LICENSE SUSPENDED FOR 20 DAYS; LESS b FOR PLEA.

In the Matter of DlSClpllndPy ) ) "
Proceedings against

EDWIN A, DOLAN and A
MRS, HARY A. REININGER -
T/a THE IDLE HOUR
Lagewood Road and Barton Ave.
Point Pleasant, N. J.,

CONCLUSIONS:
AND ORDER

Holders of Plenery Retall Consuip-
tion License C-5 issued by the
vdeyor and Councll of the Borough
of" Point Plea Sdnt.

l\_'/<\_./\./\/\/\/

Defbhwunt llCGHSGL, by Edwln A. Dolen, Partner.
Edwara F. Ambroue, Esd., apoearlng for Departimment of Alcoholic
- Beverzge Control.

BY THE COMMISSIONER:

Deflendants have pleaaea pu1JLy to cuarges alleging that, in
violation of R. S. $3:1-77 and Rule 1 of State Regulations No. &0,
they sold alcoholic b&V&IngS to, and permitted the consumption of
alcoaollg ‘beverages by, four minors on their licensed premises.

The file herein discloses that on September 1%, 1v47, at about

10:00 p.m., two ABC .agents observed two mazrines and two girls
seated at a table in defendarits! premises. - After a waltress employed
by cefendants had served three glasses of beer and a highball to the
,parti0° seated at the table, the agents identified themselves and

ach member of the party aduitted that he or she was a minor. Each
oi the marines was nineteen years of age, and each of the girls was
eighteen years of age. The waltress had made no ingquiry as to the
age of any member of the party before maging service.

: Defendants have & prior record. 0On November 4, 1946, their
license was suspended for a period of fifteen days for possession of
illicit liguor. Re Dolen and Fcinin@@rl Bulletin 746, Item 2. The

Cminimum suspension for sale to minors where a licensee has no prior
recora, and no aggravating circumstances appear, 1s ten days. In
this case, however, four minors were involved and defendants have a
prior record, Hence I shall suspend the license for a period of
twenty days, less five days--for the plea, maxking a net suspension: of
fifteen days. Cf. Re Ma Zéd _Bulletin 744, Ibbﬂ 4,

Accoralngly, it is, on this £&nd day of - beotemb@r, 1947,

ORDERED that Plenary Fetail Consumption License C 5 issued by
the Mayor una Council of the Eorougn of Point Pleasant Lo Edwin A.
Dolen - and #Wrs. idary AoRelnlnger,t/a The Idle Hour, for premises at
Laxewood uoad and Barton Avenue, Point Pleasant, be and the game 1s
hereby suSpeﬁueu for fifteen (15) days, commen01ng at £:00 a.m.
Septamber £5, 1947, and terminating at £:00 a.m. Octooor 14, 1547

’ ‘ . BERWIN B, HOCK
‘ Commissionzr,
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~

. 8. DISC;PLTNARY PDOCEEDINGQ - FRONT - FALSE Ai SWER IN APPLICATION -
L - AIDING AND ABETTING NON-LICENSER (noN-=- RE&IDENL) TO EXERCISE THE
© . RIGHTS AND PRIVILEGES OF THE LICENSE - LLLRG&L LTUALION CORR ZCTED ~
LICFL SE SUSPE NDED FOn 80 DAYS.,

Y

. In the Matter of DlSClUllnaPy. )
Proceedings agalﬂﬁt ) -
ERNEST D'RUATO & CAUILEO §. TETI ). - D
S/E Lor.aggngiz;%l§b€§butn Rg._ ) R CONCLUSIONS ”M
'Upper Penns Neck Township y - -AND ORDER
. P.O. Penns Grove, N. J., ' .

Holder of Pl@nary Retall Conoumptlon ) .
License C-3, issued by the Township
Committee of the Townshlp of Uppcr )
Penns Necx. :
Thomas L. Smlth Esq 5 Attorngy for uefendwzrt ~licensee.
"Edward F Ambrose, Esq., appearing for Department of Alcohollc
. . Beverage Control.

BY TdE COM!IQSIONEB‘.

Defendants pleadec non vult to«cnarzes alleging (1) that appli-
“cations for the present-license .and for a prior license filed by
- defendant Ernest D'Amato, contained misstabement of fact in failing
“to reveal that defendant Camillo J. Tetil had an interest in the
business to be conducted under .aio'lluenses, in VlOlathﬂ of R« S.
33:1-25; (£) that from i#ay 13, 1947 to august 7, 19 .the said -
Camillo J. Tetli exercised. the rlfht and - pflVl7bgeS OJ the T:Lceﬂses
- Issued to Ernest DVAmato, in violation of R. S. &3: l~h6 and (&) that
-> the said Ernest DrAmato wnowing 1y aided and abetted the said Camillo
S J. Tetl in such v1olat10n of tl( law, in v1ola tion of R.S, 85:1-56.

L Appa“ently thlo bu51ness was, since 1ts 1ncept10n, t1e bu31neas
of & partnership -consisting of the two defendants, Trnest D!Amato
and Camillo J. Teti. Teétits interest was unulscio ed and concealed
~because he was not a resident of New Jersey and because an exlsting
.agrccment between Teti and a third: aulty prevented him from. @ngaglng
in any business other than a machine business conductea by Teti ana
1the thlra party o . o e . o

Shortly after the State Depdrtmﬂnt of Alcohollc preragg -

Control became susplclous of the situation and. before the- COMDl“blonw
of the lnvcstlgatlon) the 1llesal situation was corrected by a v
transfer of the license on August 7, 1547 to the two defendants, as
partners. The file herein indicates that Camillo J. Teti became a
» resldent of New Jersey prior to August 7, 1947, It is noted that.

" aftér the commencement of the 1pvcst1gatlon, both defendants red01iy‘~“

admitted the- facts her ein ard both fully coopﬂroted w1tﬂ the
Department. . S
Defendants  .have'no previous.record. In view of the'pfompu
correction of the 1fegal situation and absence of dcgravatlng cir-
cumstances, I shall impose the minimum suspen51on for "front" cases
$n¥01v1ng non-residence, namely, tnlltv days. Re Fricke, Bulletin
& Item 6, , T ) . : o :

Accoralnﬁly, 1t is, on tﬂlu 4and day of Q€htembur 1947,

ORDERED thau Plenary Rbtall Consumptlon Llcense C~-3, 1ssu@d by
the TOWHohlp Commlttce of the Townshlp of Uppex Pﬂnns Neck to

w

!
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Ernest D'amato and trarl ferred to Ernest D! Amato anu Camillo J. Teti; .
s/e cor. Pennsville-Auburn Rd. and Plant Street, Upper Penns Neck

lownohlp, be and the same is hereby subnendec for a period of thirty
(80) days, commencing at 1:00 a. m. September 30, 1947, and termin-
ating at 1:00 a,m. October 30, 1947, ' , :

ERWIN B. HOCK

Commissioner.
9. QUALIFICATION - PREVIOUu PETILION DENIED - APPLILATlON HEREIN.
' GRANTLD ' ;
In the Matter of an Appllcat1.on ).
to Remove Disqualification be-
cause of a Conv1ct10n, Pursuant ) . ‘ | :
to H. S Ou.l 3Lt ' CONCLUSIONS

. ) ~ AND ORDER
Case No. 6o6 A g - .
___________ '_._4.._;....)
BY THE COMMIuSIQNER,

"By Conclusions and order dated April‘z l 4&, it was ruled that
the crime of atrocious asgsault and battery, of which petitioner wasg
convicted  in l9¢u, involved moral turpltuue, Petitioner was denied

relief in the prior proceeding because he had attempted to suppress
material facts at: the hearing. Re Case No. 184, Dulletln 506, Item S,

Five years have elapsed. It now appears tnat, since the entry of
the foregoing order, petitioner has not been engaged in or associated
with the alcoholic beverage industry and that he has not been arres-
teu for or convicted of -any crime s

Petitioner produced three witnesses -- one a former’ co—woracr who
- has xnown him for ten years; another a neighbor who has kndwn him
twenty-five years, and the third an Offlpldl of the Police Departmwnt
in pOtlthDOT‘b home comieunity who has known him over thirty years..
They testify. that petitioner bears a good reputation as a law-
abiding person. : . -

. Under all the circumstances and in view of the fact that five
. years have passed since his former hearing, I now find that peti-
tioner has been law-~abiding for at least five years last past and
that his agsociation with the alconollc beverage industry will noc
~be contr ry to pUDllC 1nterost :

Accor01ngly, :Lt 15, on tm.s 19th day of Se,ptember, 194’7
‘ORDERED that petltloner’s etatutory lequallflcatlon because of -~

the ‘conviction described hereln, be and the same is hereby removed in
raccordance with the provisions of R. S. 33&:1- ul,ho_

ERWIN B. HOCK
Commissioner.
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10. APPELLATE DECISIONS - DELSERRC v. SOMERVILLE.

~ JOHN DELSERRO, .JR., )
t/a JOHWNY ¢S BAR AND GRILL,
Appellant, )
I ) ON APPEAL
. . CONCLUSIONS AND ORDER
BOROUGH COUNCIL OF THE BOROUGH ) '
OF SOMERVILLE, , )
Respondent

John E. TOOLdIl, Esq., Attorney for Appellant,
Leon Gerofsky, Tsg., Attorney for Respondent.

BY THE COMMISSIONEE:

This is an appeal from denizl of zppellant!s application for
renewal of his plenary retzil consumption license for premises loca-
ted at 40 Division Street,'Borough of Somerville.

No order was entered extending the license in accordance with the
provisions of Rs S. 83:1-2&.

Prior to the hear ing herein, appellantts attorney advised in
wrltlng that his client desgired to withdraw the appeal. No reason
appearing to the contrary, :

It is, on this 19th day of SQPTVMbbT, 1@47

‘ ORDERED that, the appeal herein be and the same is hereby
dismissed.

ERWIN B, HOCK
Comiissioner .

11, STATE LICENSES - NEW APPLICATIONS FILED

N. Y. & N. J. Freightways Inc.
161 - Znd 8t., Jersey City, N. J. '
Application for Transportation License filed September 1z, 1947,

Max Milasiz, t/a Neptune Distributors
6707 Sunset Ave., Atlantic City, N. J. ,
Application filed September 15, 1847 for transfer cf State
Beverage Distributort's License SBD-1&l from Edmond F. Boyle.

Sidnéy Frankel, t/a Standard D1stilbu£1nh Company
1811-1& Baltic Ave., Atlantic City, N. J.
Application for Plenary Wholegale License filed September 19, 19@7

D.L.M. Liquor Company :
£00-202 N. Texas Ave., Atlantic City, N. J.
Application filed September 19, 1947 for transfer of Plenary
Wholesale License W-7& from Samuel and Henrietta Packman,
t/a Packman Brotners, #10-318 N. Indiana Ave., Atlantic City,
N. J.

Roadway Express, Inc.
1200 Adams St., Hoboken, N, J, :
Application filed September £z, 1lud? for Transportation License.

New Jersey State Library 3’57 B fiocfs

Commissioner.



