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SUMMONS.

A t l an t ic  Co u n t y  : ss.

Th e  St at e  o f  Ne w  Jer sey t o  Co mmo n w e al t h  Cas-
u al t y  Co mpan y , a c o r po r at io n o f  t h e  St at e  o f  j q  
Pe n n syl van ia  :

You are summoned to answer the an-
nexed complaint of Ida Zelber and Harry 

(Seal) Zelber in an action at law in the Atlantic 
County Circuit Court. And take notice 
that unless you file your answer to said 

complaint with the Clerk of the Atlantic County 
Circuit Court, at Mays Landing, within twenty days 
after service upon you of this writ and the annexed 
complaint, plaintiffs may proceed in the suit and 20 
judgment may be entered against you.

Witness W. Fr an k  So o y, Judge of the Atlantic 
County Circuit Court at Mays Landing, this twenty- 
fifth day of February, 1929.

W il l iam A. Bl a ir ,
Clerk.

Be n j a min  Aue r bac h , 
Pau l  M. Sal sbur g ,

Attorneys.
30
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COMPLAINT.

ATLANTIC COUNTY CIRCUIT COURT.

10 I da  Z e l b e r  and H a r r y  Z e l -\ 
b e r ,

Plaintiffs, i 
v.

T h e  Co m m o n w e a l t h  Ca s -' 
u a l t y  Co m p a n y , a cor-( 
poration o f  the State oil 
Pennsylvania,

Defendant.!

Action at Law. 
Complaint.

20 ----------

Plaintiffs, residing in the City of Philadelphia 
and State of Pennsylvania, say that:

1. On May 16th, 1928, defendant was, and still is, 
a corporation duly incorporated under the laws of 
the State of Pennsylvania with power to contract 
to insure persons against loss from the liability im-
posed by law growing out of the operation of motor 
vehicles and duly registered and authorized to

•W transact business in the State of New Jersey.

2. On that day, in consideration of the sum of 
One hundred fifty dollars ($150.00) to it paid, it 
executed to one, Bernard Coplin, its policy or con-
tract of insurance numbered AB68193, thereby 
agreeing to insure him against loss from liability
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imposed by law for damages on account of bodily 
injuries suffered by any person as the result of an 
accident occurring by reason of the ownership, 
maintenance or use of the auto bus described therein 
upon the public streets of the City of Atlantic City, 
New Jersey, a copy of which is annexed hereto and 
made a part hereof.

3. The policy or contract of insurance referred
to in paragraph 2 hereof also contains the following 10 
provision:

“ This policy is issued to be filed with the 
chief fiscal officer of the City of Atlantic City,
N. J., under the provisions of ‘An Act concern-
ing auto buses commonly called jitneys, and 
their operation in cities, approved March 17, 
1916, constituting chapter 136 of the Session 
Laws of New Jersey of the year 1916, and 
amendments thereof and Acts supplementary 
thereto, and said Commonwealth Casualty Com- 20 
pany hereby assumes any and all liability im-
posed by the aforesaid Act and its amendments 
and supplements upon the above named in-
sured, and upon the said company by reason of 
the issuance of the policy to said Bernard Cop- 
lin under the requirements of the aforesaid 
Act.”

4. On that day said Bernard Coplin owned and 
operated a certain motor vehicle, commonly called 30 
a “ jitney”  and described in said policy.

5. On August 24th, 1928, while said policy still 
remained in full force and effect, plaintiff, Ida Zel- 
ber, suffered bodily injury caused by said automo-
bile vehicle so described, owned and operated at the 
intersection of Mississippi Avenue and Pacific Ave-

New Jersey ouu© uorary
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nue, both public streets of the City of Atlantic City, 
New Jersey, and thereafter on February 21st, 1929, 
recovered against said Bernard Coplin by the final 
judgment of the Atlantic County Circuit Court as 
damages on account thereof the sum of Four hun-
dred dollars ($400.00) and the said Harry Zelber, 
her husband, in the same action recovered against 
said Bernard Coplin by the final judgment of the 
Atlantic County Circuit Court as damages on ac- 

10 count thereof the sum of One hundred dollars 
($100.00) and said plaintiffs also recovered the sum 
of fifty-two dollars and ninety-seven cents ($52.97) 
for their costs of suit.

6. It was part of said agreement on the part of 
the defendant that:

The company will pay any final judgment re-
cover^ by any person on account of the owner-
ship, maintenance and use of such auto bus or 

20 any fault in respect thereto, and this policy is 
for the benefit of every person suffering loss, 
damage or injury as aforesaid.

7. The limits o£ said policy as stipulated therein 
is Five thousand dollars ($5,000.00) and said final 
judgment of the plaintiffs, Ida Zelber and Harry 
Zelber, are within said limits, and said judgment 
has not been paid.

30 8. Said Bernard Coplin complied with all the
terms and performed all the conditions of said 
policy on his part.

9. Plaintiffs aver that by reason of the terms of 
said Act of the Legislature and the stipulations of 
said policy said contract was for their benefit and 
an action has accrued to them to sue for and recover
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the amount of said judgment of defendant. Plain-
tiff Ida Zelber demands as damages the sum of 
Four hundred dollars ($400.00) and plaintiff Harry 
Zelber demands as damages the sum of One hun-
dred dollars ($100.00) besides their costs of suit 
amounting to Fifty-two dollars and ninety-seven 
cents ($52.97), making in all the sum of Five hun-
dred fifty-two dollars and ninety-seven cents, with 
interest from February 21st, 1929, besides costs of 
this suit. 10

Be n j a min  Aue r bac h ,
Pau l  M. Sal sbur g ,

Attorneys of Plaintiffs.

JITNEY LIABILITY POLICY.

No. AB 68193 Limit $5,000.00
COMMONWEALTH CASUALTY COMPANY 20 

Philadelphia, Pa.
(hereinafter called the Company)

In consideration of the payment of a premium of 
One hundred fifty dollars, the receipt whereof is 
hereby acknowledged, hereby insures Bernard Cop- 
lin, who resides at 1129 Arctic Avenue, New Jersey, 
and who proposes to operate a jitney in Atlantic 
City, New Jersey, for a term of Twelve months 
from the 16th day of May, 1928, at noon, to the 16th 
day of May, 1929, at noon, in the sum of $5,000.00 
against loss from the liability imposed by law upon 
the auto bus owner for damages on account of bodily 
injuries or death suffered by any person or per-
sons as the result of an accident occurring by reason 
of the ownership, maintenance or use of the auto 
bus herein described upon the public streets of the 
said City of Atlantic City, New Jersey.
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The Company will pay any final judgment recov-
ered by any person on account of the ownership, 
maintenance and use of such auto bus or any fault 
in respect thereto, and this policy is for the benefit 
of every person suffering loss, damage or injury as 
aforesaid.

Number and description of Motor Vehicle re-
ferred to herein and insured.

10 Factory Number
Descriptive Trade of Engine or Kind of Year

Name Motor Power Built

Studebaker E.#44237 
S .# 3163410

Has 1928.

Type of Body 
Phaeton

Seating Capacity

20 This policy is issued to be filed with the chief fiscal 
officer of the City of Atlantic City, N. J., under the 
provisions of “ An Act concerning auto buses, com-
monly called jitneys, and their operation in cities,”  
approved March 17, 1916, constituting chapter 136 
of the Session Laws of New Jersey of the year 
1916 and amendments thereof and Acts supplemen-
tary thereto, and said Commonwealth Casualty 
Company hereby assumes any and all liability im-
posed by the aforesaid Act and its amendments and 

30 supplements upon the above named insured, and 
upon the said company by reason of the issuance of 
the policy to said Bernard Coplin under the require-
ments of the aforesaid Act.

IN “WITNESS WHEREOF the Commonwealth 
Casualty Company of Philadelphia, Pennsylvania, 
has caused these presents to be signed by its Presi-
dent and its Secretary this 16th day of May, 1928;
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but the sum© shall not bo binding upon the Company 
until countersigned by a duly authorized agent.
Henry C. Stewart, C. Wm. Freed,

President. Secretary.
Countersigned at Atlantic City, N. J., on the 16th 

day of May, 1928. Agent.
RIDER •

COMMONWEALTH CASUALTY COMPANY 
Endorsement.

It is understood and agreed that this plolicy is 10 
Written on the basis of an annual premium of 
$150.00 payable in four payments as follows:

First payment due May 16, 1928 $45.00
Second payment “  August 16, 1928 35.00
Third payment “  November 16, 1928 35.00 
Fourth payment “  February 16, 1929 35.00 

The premium payments being adjusted to comply 
with the foregoing' conditions. This endorsement 
effective as of even date with the policy.

Nothing herein contained shall be held to vary, 20 
alter, waive or extend any of the stipulations, provi-
sions or conditions of the undermentioned policy 
other than as above set forth.

(Policy No. AB 68193 
Attached to and forms (
part of (Issued to Bernard Coplin

Dated at Atlantic City, N. J., this 16th day of 
May, 1928.

Countersigned Henry C. Stewart, President.
C. Wm. Freed, Secretary. 

SECOND RIDER,
COMMONWEALTH CASUALTY COMPANY. 

Endorsement.
In consideration of the mutual promises and 

agreements contained in Policy to .which this en-
dorsement is attached, it is hereby understood and 
agreed that in the event of the cancellation of this
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policy, either by the Company or by the insured, 
the Company shall immediately return to the in-
sured, either in cash or in securities at face value 
that have been delivered to the Company in lieu of 
cash, at the option of the Company, the Unearned 
Premium upon this policy.

This endorsement shall be effective as of even 
date with the policy.

Nothing herein contained shall be held to vary, 
10 alter, waive or extend any of the stipulations, pro-

visions or conditions of the undermentioned policy 
other than as above set forth.

(Policy No. 68193 
Attached to and forms (
part of (Issued to Bernard Coplin

Dated at Atlantic City, N. J., this 16th day of 
May, 1928.

Countersigned. Henry C. Stewart, President.
C. Wm. Freed, Secretary.

20

30

[Endo r sed.]

Service of the within summons and 
complaint is hereby acknowledged this 
25th day of February, 1929.

Cole & Cole,
Attorneys for Defendant.

Filed Feb. 27, 1929, at 9 A. M.
William A. Blair, 

Clerk.
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ANSWER.

ATLANTIC COUNTY CIRCUIT COURT.

Defendant, a corporation of the State of Pennsyl-

1. Paragraph one is admitted.

2. Paragraph two is admitted.

3. Paragraph three is admitted, subject to the 
production of the policy to show its exact provi-
sions.

4. Paragraph four is denied.

5. Paragraph five is admitted.

6. Paragraph six is admitted, subject to the pro-
duction of the policy to show its exact provisions.

Action at Law. 
Answer.

10

vania, answering the complaint says : 20

7. Paragraph seven is admitted.
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8. Paragraph eight is admitted.

9. Paragraph nine is denied.

D e f e n s e .

Defendant says that at the time of the alleged 
accident Bernard Coplin was driving his automobile 
on a private enterprise with his wife, intending to 

10 g° from Atlantic City to a point outside of Atlantic 
County, New Jersey; the automobile was not then 
being operated as a jitney, pursuant to the provi-
sions of what is commonly called the “ Jitney Act,”  
nor under the terms of defendant’s policy; at no 
time during the alleged accident nor at the time 
thereof was the automobile being used as a jitney 
or in the transportation of passengers for hire, or 
otherwise; said Coplin left his home with said auto-
mobile with the jitney sign and jitney license re- 

20 moved, and on a purely private errand with his wife 
for a pleasure ride from his home to a point outside 
of the limits of Atlantic City; he was not exercising 
at the time of the alleged accident any rights under 
the so-called “ Jitney Act,”  nor under his license or 
permit from Atlantic City to ojperate as a jitney.

Co l e  & Co l e , 
Attorneys of Defendant.

 ̂ Filed February 28, 1929, at 9 A. M.
W i l l i a m  A. B l a i r , 

Cleric.
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REPLY.

ATLANTIC COUNTY CIRCUIT COURT.

I da  Z e l b e r  and H a r r y  Z e l -> 
BER,

Plaintiffs,
v. I

T h e  Co m m o n w e a l t h  Ca s -
u a l t y  C o m p a n y , a cor-| 
poration of the State oi 
Pennsylvania,

Defendant.

Action at Law. 
Reply.

Plaintiffs replying to defendant’s answer say:

1. They deny each and every allegation set forth 
in the defendant’s answer under paragraph desig-
nated as defense and hereby join issue with the de-
fendant.

P a u l  M. Sa l s b u r o , 
Attorney for Plaintiffs.

Filed March 5, 1929, at 9 A. M.
W i l l i a m  A. B l a i r ,

Clerk.
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STIPULATION.

ATLANTIC COUNTY CIRCUIT COURT.

For the purpose of determination of the issues of 
this cause it is stipulated and agreed between the 
parties hereto as follows:

All paragraphs in the plaintiffs’ complaint are 
admitted with the exception of paragraphs 4 and 9 
and 8.

In respect to paragraph 4, it is agreed that Ber-
nard Coplin was the owner of the motor vehicle 
commonly called a “ jitney”  and described in the 
policy at the time the policy was issued to him, and 
furthermore was operated by him on August 24th, 
1928, at the time the plaintiff, Ida Zelber, received 
her* injuries and for which she, together with her 
husband, recovered a judgment against him.

Paragraph 9 is a matter of law and the gist of 
the suit. Defendant Bernard Coplin at the time of

10
I d a  Z e l b e r  and H a r r y  Z e l -

b e r ,
Plaintiffs, 

v. Action at Law. 
Stipulation.T h e  Co m m o n w e a l t h  Ca s -

u a l t y  Co m p a n y , a cor-| 
poration of the State of 
Pennsylvania,

Defendant.

20
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the accident referred to in plaintiffs’ complaint, to 
wit: August 24th, 1928, was driving his automobile 
attired in a bathing suit, with a lady friend, who 
was also dressed in a bathing suit. Defendant Cop- 
lin and his friend had come from the beach, where 
they had been bathing, and were on their way up-
town in an easterly direction on Pacific Avenue, a 
public highway in Atlantic City, New Jersey, for 
the purpose of making certain purchases, after 
which said Coplin and his friend intended to return 10 
to the beach to bathe.

The jitney sign of defendant Coplin had been 
taken off the car by him and was placed in the side 
pocket of his said car. From the time when defen-
dant Coplin started from the beach until the time 
of the accident in question, he had not accepted or 
discharged any passengers, nor did he intend to ac-
cept or discharge any passengers. He was on a 
private errand of his own and a private enterprise, 
and did not intend, and in fact was not accepting or zu 
carrying any passengers for hire or otherwise.

The automobile of defendant Coplin did carry, 
between the headlights, and in front of the hood, an 
immovable, attached sign marked “ jitney,”  which 
sign was not illuminated, and the headlights of the 
said automobile bore a jitney number. Both the 
jitney sign and the jitney number on the headlights 
are required to be placed upon all jitneys, pursuant 
to the provisions of an ordinance of the City of At' 30 
lantic City.

B e n j a m i n  A u e r b a c h ,
P a u l  M. S a l s b u r g ,

Attorneys for Plaintiffs;
C o l e  & Co l e ,

Attorneys for Defendant*
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Filed March 21, 1929, at 9 A. M.
W i l l i a m  A. B l a i r ,

Clerk.

MEMORANDUM.

ATLANTIC COUNTY CIRCUIT COURT.
10

I d a  Z e l b e r  and H a r r y  Z e l -\ 
b e r , I

v. > Memo.
T h e  Co m m o n w e a l t h  Ca s - y 

UALTY Co. /

P a u l  M. S a l s b u r g , E s q ., for plaintiff; 
Co l e  & C o l e , E s q s ., for defendant.

30

S o o y , J .:
For the purpose of a determination of the issues 

in this case the parties, by their respective attor-
neys, have filed a stipulation of facts.

By the stipulation so as aforesaid filed, it is undis-
puted that at the time of the accident Caplin was 
operating his auto bus on Pacific Avenue in Atlan-
tic City, but that he was not then actually engaged 
in receiving and discharging passengers, but that 
he was on an errand of his own.

Defendant says that under the Kates Act, Chap-
ter 136, P. L. 1916, it cannot be contended that Cap-
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lan was, at the time of the accident, operating a 
jitney bns as defined by said Act, and that, there-
fore, defendant is not liable on its insurance policy 
which it had issued to Caplan.

A decision of this case requires a construction of 
the policy in question, and that construction should 
be, in case of doubt, favorable to the assured (in 
this case the public).

In the first and second paragraphs of the policy 
the defendant has not limited the coverage by pro- 10 
viding that the public should only be indemnified 
while the aoto bus was being operated as a jitney 
and actually engaged in receiving and discharging 
passengers, but

“ against loss from liability imposed by law 
upon the auto bus owner or damages on account 
of bodily injuries or death suffered by any per-
son or persons, as a result of an accident oc-
curring by reason of the ownership, mainte-
nance or use of the auto bus”  20

upon the public streets of Atlantic City, and then, 
in paragraph 2:

“  The Company will pay any final judgment 
recovered by any person on account of the 
ownership, maintenance and use of such auto 
bus,”  &c.

Of course, it is quite apparent that the terms of the 
policy as contained in these two paragraphs are 30 
taken verbatim from the Kates Act.

It is quite true that at the time the accident ac-
tually happened Coplin was not carrying passen-
gers, but the characteristics of an auto bus, as de-
fined by the Kates Act, were not lost thereby.

In the case of Connely v. Commonwealth, 96 L. 
510, the vehicle at the time of the accident was not
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actually engaged in the carrying of passengers, but, 
when it completed its trip, it was to re-engage in 
carrying them, and in the instant case there was a 
mere temporary use of the auto buss for other pur-
poses than carrying passengers “ without such an 
abandonment of the general scope of the purpose 
for which the jitney car was insured’ * as to deprive 
the public of the benefit of the policy. It must also 
be observed in the instant case (unlike the Connelly

10 case, ibid) that the policy itself does not limit the 
liability of the defendant company to such times as 
the auto bus shall be in “ passenger service,”  not 
does the policy before me limit the liability (in so 
far as the public is concerned) to such times as it 
(jitney) shall be actually operating as an auto bus, 
but “ on account of the ownership, maintenance or 
usp. ’ ’ It would seem to me, therefore, that under a 
proper construction of the terms of the policy in 
question, that the plaintiffs are entitled to recover.

20 Judgment may be entered in favor of the plain-
tiffs.

Filed April 19, 1929, at 9 A. M.
W i l l ia m  A. B l a ir , 

Clerk.

30



Supplemental Memorandum and Order 17

SUPPLEMENTAL MEMORANDUM AND 
ORDER

ATLANTIC COUNTY CIRCUIT COURT.

Sealing Exceptions.

This cause was tried before me without a jury 20 
upon a stipulation of the facts. Defendant moved 
for a non-suit upon the stipulation of facts as pre-
sented on the ground that under a proper construc-
tion of the policy of^Jjisupance under review the 
policy did not cover^^m^t^the assured, because 
at question the automo-
bile |L ed, operated or main-
tained as a jitney bus within the scope and provi-
sions of the Kates Act, and that said automobile 
had lost its identity as such. I denied the non-suit. 
Due exception was taken thereto by the defendant, 
which said exception was allowed by me. The de-
fendant moved for a direction of a verdict in its 
behalf upon the determination of the whole case on 
the ground that defendant had agreed to insure a 
jitney bus and that at the time of the accident in 
question the automobile of "plaintiff had lost its

Supplemental Memo. 
Order Allowing and

10

C
O
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identity as such, was being operated as a privately 
owned vehicle and that the policy of insurance under 
review did not legally bind the defendant under the 
tacts stipulated and agreed upon. I denied the 
motion for a direction of a verdict in favor of the 
defendant. Due exception was taken by the defen-
dant on this ruling, and said exception was allowed 
by me I found in favor of the plaintiff and against 
the defendant for the amount claimed. Due excep- 

1U tlon was taken by the defendant to this ruling on 
the ground that the car that defendant had, by the 
terms of its policy of insurance, agreed to insure 
was a jitney bus as defined by the Kates Act, and

question the auto-
mobile of^he^^i^ffl^aF^otbw ned, operated or
maintained as a jitney, buf>within the meaning and 
scope of the Kates Act, and therefore the policy of 
insurance was not binding upon the defendant.
. Said excePtion was granted. The exceptions here- 
mabove set forth were duly allowed and sealed bv 
me upon my determination of this cause. Let this 
supplemental memo and order allowing and sealing 
exceptions be entered in the minutes of this Court 
nunc pro tunc as of April 19, 1929, the date of filing 
of my original memorandum.

W . F. S o o y ,
C. C. J.

30
Filed and entered April 19, 1929, at 9 A. M.

W i l l ia m  A. B l a ir , 
Clerk,
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RULE FOR JUDGMENT. 

ATLANTIC COUNTY CIRCUIT COURT.

Ida  Z e l b e r  and H a r r y  Z e l -) 
b e r ,

Plaintiffs,\ 
v. (

T h e  C o m m o n w e a l t h  Ca s O 
u a l t y  C o m p a n y , a cor-l 
poration of the State oD 
Pennsylvania, ]

Defendant,r

10

Action at Law.
Rule for Judgment.

20
This action was tried before Judge W. Frank 

Sooy, on stipulation and without a jury, the same 
being waived, at the Atlantic County Circuit Court 
on March 29th, 1929.

The Court, having heard the parties, finds the 
issues for the plaintiffs on the said complaint and 
that the sum of Five hundred fifty-eight dollars and 
twenty-two cents ($558.22) is due them thereon.

Whereupon it is adjudged that the plaintiffs re-
cover of the defendant the sum of Five hundred 
fifty-eight dollars and twenty-two cents ($558.22) 
and their costs to be taxed.

Judgment entered April 29th, 1929.
W. F. S o o y ,

Judge of the Atlantic County 
Circuit Court.

30
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Filed and entered April 29th, 1929, at 9 A. M.
W i l l i a m  A. B l a i r , 

Clerk,

JUDGMENT.

ATLANTIC COUNTY CIRCUIT COURT.
10

Action at Law. 
Judgment. 

Paul M. Salsburg, 
Atty.

Judgment entered April 29, 1929, at 9 A. M.
Damages ........................... $558.22
C osts ................................... 47.75

Total .............................  $605.97
30

This action was tried before Judge W. Frank 
Sooy, on stipulation and without a jury, the same 
being waived on March 29th, 1929. The Court, hav-
ing heard the parties, finds the issues for the plain-
tiffs and against the defendant.

Whereupon it is ordered that the plaintiffs, Ida 
Zelber and Harry Zelber, recover of the defendant,

I d a  Z e l b e r  and H a r r y  Z e l -' 
b e r ,

Plaintiffs, 
v. I

T h e  Co m m o n w e a l t h  Ca s -
u al t y  Co m p a n y , a cor-| 
poration of the State of 

20 Pennsylvania,
Defendant
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the Commonwealth Casualty Company, a corpora-
tion of the State of Pennsylvania, the sum of Five 
hundred fifty-eight dollars and twenty-two cents 
damages and forty-seven dollars and seventy-five 
cents costs of suit.

Circuit Court Judgment Book No. 15, page 438.

NOTICE AND GROUND OF APPEAL. 

ATLANTIC COUNTY CIRCUIT COURT.

Id a  Z e l b e r  and H a r r y  Z e l A A ction  at L aw ,

To Paul Salsburg, Attorney of Plaintiffs:
Take notice that the defendant Commonwealth 

Casualty Co., a corporation of the State of Pennsyl-
vania, appeals to the Court of Errors and Appeals 
from the whole of the judgment entered in this cause 
upon the following ground:

1. The Court rendered a verdict in favor of the 
plaintiffs and against the defendant, when it should

10

W i l l i a m  A. B l a i r , 
Clerk.

On Appeal to New 
Jersey Court of 

Errors and 
Appeals.

Notice and Ground 
of Appeal.

tja lt y  Co m p a n y , a corp., 
&c.,

Defendant.,
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have rendered a verdict in favor of the defendant 
and against the plaintiffs.

C o l e  & C o l e , 
Attorneys of Defendant.

[E n d o r s e d .]
Due and legal service of the within 

10 notice acknowledged this 7th day of
May, 1929.

Paul M. Salsburg, 
Attorney of Plaintiffs.

20

Filed May 9, 1929, at 9 A. M.
W i l l i a m  A. B l a i r , 

Clerk.

STATE OF NEW JEKSEY. 

Co u n t y  o r  A t l a n t i c .

I, W i l l i a m  A. B l a i r , Clerk of the County of At- 
30 lantic, and also Clerk of the Circuit Court holden 

therein, said court being a court of record, having 
a common seal, do hereby certify, that the foregoing 
is a true copy of the summons and complaint, an-
swer, reply, stipulation, memo, rule for judgment, 
judgment record and notice and ground of appeal 
in the case of Ida Zelber, et al., pltff., v. Common-
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wealth Casualty Co., a corp., &c., deft., as the same 
are filed and entered in my said office.

In testimony whereof, I have hereunto set my 
hand and affixed my official seal at May’s Landing, 
N. J., this 9th day of May, A. D. 1929.

(Seal)

W i l l i a m  A. B l a i r , 
Clerk. 

By

Deputy Clerk. 10

20

30





New Jersey Court o f Errors and Appeals

IDA ZELBER and HARRY ZELBER,
Plaintiffs-Respondents,

v.
COMMONWEALTH CASUALTY COMPANY, a 

corporation of the State of Pennsylvania,
Defendant Appellant.

On  A p p e a l  f r o m  A t l a n t i c  C i r c u i t .

%

APPELLANT’S BRIEF.

STATEMENT.

This cause was submitted to the Court, sitting 
without a jury, upon an agreed stipulation as to the 
facts. On May 16, 1928, appellant issued unto one, 
Bernard Coplin, its policy of insurance in the sum 
of $5,000, designated as “ Jitney Liability Policy.”  
This policy was issued to said Coplin to fulfill the 
requirements of “ An Act concerning autobuses, 
commonly called jitneys, and their operation in 
cities,”  approved March 17,1916, constituting Chap-
ter 136 of the Pamphlet Laws of New Jersey for the 
year 1916, and amendments thereof and acts supple-
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mentary thereto. Respondents were injured on Au-
gust 24, 1928, by appellant’s assured, Coplin, while 
said Coplin was operating the automobile described 
in the jitney liability policy hereinabove mentioned. 
Respondents recovered judgment against appel-
lant’s assured in the total sum of $500, and there-
upon brought this suit against appellant, upon the 
assumption of its liability to pay such judgment, 
by virtue of the provisions of appellant’s policy of 
insurance in force with Coplin, its assured, at the 
time of the accident in question. At said time, and 
for some time prior thereto, appellant’s assured was 
and had been operating his auto on a personal mis-
sion and on a private enterprise, and had no inten-
tion of accepting or carrying any passengers for 
hire or otherwise. The jitney sign on Coplin’s car 
had been removed by him and he was driving his 
auto, for all intents and purposes, as a private car.

The trial Court found that there was a mere tem-
porary use of the autobus of appellant’s assured, 
for purposes other than those contemplatel by the 
policy of insurance under review, and by the provi-
sions of the Kates Act, “ without such an abandon-
ment of the general scope of the purpose for which 
the jitney car was insured,”  as to deprive the pub-
lic of the benefit of the policy. The Court accord-
ingly entered judgment for the respondents, from 
which said judgment this appeal is taken..

ARGUMENT.

This appellant issued a jitney liability policy to 
one, Bernard Coplin, on May 16, 1928, by the terms 
of which it agreed to “ Insure Coplin in the sum of
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$5,000 against loss from the liability imposed by law 
upon the autobus owner for damages on account of 
bodily injuries or death suffered by any person or 
persons as the result of an accident occurring by 
reason of the ownership, maintenance, or use of the 
autobus herein described upon the public streets of 
the City of Atlantic City, New Jersey.”  The com-
pany agreed to pay any final judgment recovered by 
any person on account of the ownership, mainte-
nance and use of such autobus, or any fault in re-
spect thereto and assumed ^ny and all liability im-
posed by the Kates Act (Chapter 136, Session Laws 
of New Jersey 1916).

It will be observed that the terms of the policy 
under review are taken verbatim from the Kates 
Act, as the trial Court duly noted, and that the clear 
intent of the policy is to protect the assured against 
the liability imposed by the Kates Act, and to 
shoulder no greater or other liability.

For a determination of the extent of the liability 
imposed upon the appellant by the issuance of its 
policy to Coplin we refer to the provisions of the 
Kates Act under which the policy in question was 
issued. The Kates Act expressly defines the mean-
ing of the word “ autobus”  within the contempla-
tion of the Act. It provides:

“ The word ‘ autobus’ as used herein shall 
mean and include any automobile or motor-bus 
commonly called jitney engaged in the business 
of carrying passengers for hire which is held 
out, announced or advertised to operate or run, 
or which is operated or run over any of the 
streets or public places in any city o f this State, 
and indiscriminately accepts and discharges 
such persons as may offer themselves for trans-
portation either at the termini or points along
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the way or route on which it is used or oper-
ated or may be running.”

The Act further provides that the jitneur cannot 
lawfully operate his autobus until he has properly 
filed with the fiscal officer of the city “ an insurance 
policy in the sum of $5,000 against liability imposed 
by law upon the autobus owner, for damages on ac-
count of bodily injury or death suffered by any per-
son or persons as a result of an accident occurring 
by reason of the ownership, maintenance or use of 
such autobus on the public streets of such city, &c.”

It is submitted that Coplin, appellant’s assured, 
at the time of the accident in question, was not oper-
ating an autobus within the contemplation of the 
Kates Act. A reading of the stipulation filed herein 
setting forth the manner of user of assured’s car 
at the time of the accident will bear out and verify 
such contention. Clearly and unmistakably the 
vehicle driven by Coplin at the time of the injuries 
sustained by respondents, possessed none of the 
characteristics of an autobus as defined by the Kates 
Act. Coplin was not at the time of the accident en-
gaged in the business of carrying passengers for 
hire nor had he been so engaged for some time prior 
thereto. At said time aforesaid the vehicle of Cop-, 
lin was not held out, announced or advertised to 
operate or run, and in fact, was not being operated 
and run over any of the streets of Atlantic City and 
indiscrimhiately accepting and discharging such per-
sons as might offer themselves for transportation 
either at the termini or points along the way or route 
on which it was operated.

All the essential elements necessary to pronounce 
the automobile of appellant’s assured an autobus, 
within the contemplation of the provisions of Ihe
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Kates Act, and as defined thereby, were conspic-
uously absent, as a reading of the stipulation filed 
herein will verify.

The Legislature of this State anticipated that 
there might be occasions when the autobus contem-
plated by the Kates Act would be operated as a pri-
vate vehicle and not be subject to the liability im-
posed by the Act. Paragraph four of said Act 
provides:

“ Nothing herein contained shall exempt any 
person owning or operating any autobus from 
complying with existing statutes relating to the 
ownership, registration and operation of auto-
mobiles in this State.”

It follows, therefore, that an automobile is an 
autobus, within the meaning of the Kates Act, or a 
private vehicle, according to the nature of its user.

In the case of Boyle v. Manufacturers Liability 
Insurance Company, reported in 96 N. J. Law, at 
page 380, the Court recognized that an autobus or 
jitney bus might be transformed into a vehicle of a 
different character, thereby eliminating said auto 
from the control by and the effect of the Kates Act. 
In the cited case, Justice Minturn, speaking for the 
Court, at page 381, said: •

“ The change of the motor, in this instance, if 
it took place as claimed, did not transform the 
jitney bus into a vehicle of a different char-
acter.”

He further observed:
“ What legal effect, if any, such changes in 

detail may work as between insured and insurer 
can have no legal relation to the obligation 
which the insurer owes one of the traveling pub-
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lie, who may be damaged by the negligence of 
the vehicle while engaged in the designated pub-
lic use.”

In the case sub judice, it is agreed that appellant’s 
assured at the time of the accident, and for some 
time prior thereto, was not engaged in the desig-
nated public use, but on the contrary was engaged 
in a purely private use.

The undisputed facts are that Coplin’s jitney sign 
was in the side pocket of his car, and that he did not 
intend to, and in fact did not accept or discharge any 
passengers for hire from the time when he started 
from the beach until the time of the accident. Cop- 
lin and a girl friend were in bathing suits and had 
just come from the beach where they had been bath-
ing. They were on their way uptown on Pacific Ave-
nue, a public highway in Atlantic City, New Jersey, 
in an easterly direction, for the purpose of making 
certain purchases. They intended to return directly 
to the beach again to bathe after making said pur-
chases. Coplin was on a personal errand of his own 
and on a private enterprise. See State of Case, 
stipulation, page 12, &c.

It is agreed that the Kates Act was passed for the 
benefit of the traveling public but it is urged that 
the insurance issued pursuant to such Act was to 
be in full force and effect only so long as the vehicle 
insured remained an autobus within the meaning 
of this Act. In the case at bar, by reason of the 
nature of the user of the car at the time of the acci-
dent in question, and for some time prior thereto, 
the vehicle completely lost its identity as an autobus 
and assumed the role of a private car. Appellant 
did not agree to insure a private car but only in-
sured an autobus while it was owned, maintained
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and used as such. To hold otherwise is to write into 
the policy additional liability not contemplated 
thereby nor contained therein. The element of risk 
is necessarily of the greatest concern to all insur-
ance companies. Their schedule of premiums is 
guided thereby. Instances and cases can readily be 
conceived where the risk assumed by an insurance 
company, incident to the operation of a private car, 
is more hazardous than that assumed upon an auto-
bus which at all times follows a prescribed route of 
travel. In the case at bar, the auto of appellant’s 
assured was certainly being operated as a private 
car. Appellant agreed to insure an autobus, not a 
private car. To hold appellant liable in the instant 
case, is, in effect, to find that appellant agreed to 
insure the private vehicle of Coplin, all of which is 
clearly contrary to the express language contained 
in the policy under consideration.

In the case of Connell v. The Commonwealth Cas-
ualty Co., reported in 96 New Jersey Law, at page 
alO, &c., the policy of insurance was broader and 
more comprehensive than the one under review here. 
The question of “ passenger service”  is not covered 
by Coplin’s policy. Thé policy sued on in the case 
sub judice was issued in strict conformity with the 
requirements of the Kates Act as an examination of 
the policy will disclose. In the cited case Justice 
Minturn said:

“ But while the policy of insurance remained 
in full force its legal effect as an indemnity to 
the traveling public for whose benefit it was 
executed and exists, cannot be minimized by any 
extraneous acts or default of the insured so long 
as he is conducting the vehicle within the gen-
eral scope of the purpose for which the jitney 
car was insured.”
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It is submitted that obviously under the agreed 
facts Coplin, the assured, was not at the time of the 
accident conducting the vehicle within the general 
scope of the purpose for which the jitney car was 
insured. Justice Minturn in the case supra, con-
cludes by saying:

“ Until it has become manifest from the evi-
dence that the vehicle has lost the characteristics 
o f a jitney bus—not by an incidental deviation 
from its licensed municipal route, but by an en-
tire change in use and occupation, thereby elim-
inating the vehicle both from the purview of 
the Jitney Act and the express provisions and 
conditions of the policy, the liability of the in-
surer becomes obvious.’ ’

The case at bar clearly comes within the excep-
tion cited by the Court in that ther6 was in this 
case an entire change in use and occupation and the 
evidence before the Court manifestly demonstrates 
that the car of Coplin, appellant’s assured, did com-
pletely lose the characteristics of a jitney bus, there-
by eliminating the vehicle both from the purview 
of the Jitney Act and the express provisions and 
conditions of the policy.

In the case of MacClellan v. General Casualty & 
Surety Company,\ reported in 134 Atlantic Reporter, 
page 911, &c., the policy of insurance had certain 
riders attached which amplified the liability of the 
insurer beyond the requirements of the Kates Act 
and beyond that contained in the policy under re-
view. That case determined upon the legal inter-
pretation of the word “ vicinity,”  not in issue here, 
and is in no wise analogous to the case at bar.

The appellant in this cause agreed to insure an 
autobus and only so long as it was owned, main-
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tained and operated as such. Appellant did not in-
sure the private car of Coplin. At the time of the 
accident and for some time prior thereto the vehicle 
of the assured had completely lost the characteris-
tics of a jitney bus and was being operated by ap-
pellant’s assured as a private car, on a personal 
errand and a private enterprise.

It is respectfully submitted that the Court erred 
in rendering judgment for the respondents and that 
the judgment should be reversed, set aside and for 
nothing holden.

COLE & COLE,
Attorneys for Appellant.
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RESPONDENTS’ BRIEF

GENERAL STATEMENT
The plaintiffs recovered judgment in the Atlantic 

County Circuit Court against Bernard Coplin for 
damages on account of personal injuries sustained by 
the plaintiff, Ida Zelber, in the sum of Five Hundred 
Dollars ($500.00) together with costs. Plaintiff, Ida 
Zelber, a pedestrian, was struck by. the automobile 
driven by the defendant, Bernard Coplin, at the corner 
of Mississippi and Pacific Avenues, both public high-
ways in Atlantic City, New Jersey. The date of the 
accident was August 24th, 1028. On May 16th, 1928, 
the Commonwealth Casualty Company issued its 
policy of insurance in the sum of Five Thousand Dollars 
($5,000.00) to Bernard Coplin upon his automobile, 
known as a jitney bus, for a period of one year. While 
the policy was in force and while the insured automo-
bile was in operation by its owner, the plaintiff, Ida
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Zelber, sustained her injuries for which she and her 
husband brought suit, resulting in the judgm ent afore-
said. T he judgm ent n ot being paid or collected , suit 
was brought in the A tlantic C ou n ty  C ircuit Court 
against the C om m onw ealth  Casualty C om pany upon 
the po licy  issued b y  it to  Bernard C oplin  and filed 
accord ing to  law  with the fiscal officer o f the C ity of 
A tlantic C ity.

All paragraphs in the com pla inan t’s com plaint were 
adm itted  in defendant’s answer with the exception of 
paragraphs 8 and 9. I t  was further agreed that Bernard 
Coplin  at the tim e o f the accident was driving his 
autom obile together with a lady friend attired in a 
bathing suit w ho had com e from  the beach where they 
were bathing and were on their w ay up tow n in an 
easterly direction on Pacific Avenue, a public highway 
in A tlantic C ity , N ew  Jersey, for the purpose o f  making 
certain purchases, after which they  intended to  return 
to  the beach  to  bathe. T h at the jitn ey  sign on C oplin ’s 
car had been rem oved and placed inside the car; that 
C oplin  had not accepted nor discharged any passengers 
nor did he intend to  accept or discharge any passengers 
at the tim e but was on a private errand o f his own. 
C op lin ’s autom obile did carry betw een the headlights 
and in front o f the h ood  an im m ovable attached sign 
m arked “ jitn ey ”  which sign was not illum inated (the 
accident occurring during the day) and the headlights 
o f said autom obile bore a jitn ey  num ber.

T he judge, H onorable  W . Frank Sooy, heard the 
argum ents, exam ined the po licy  and rendered a judg-
m ent in favor o f the plaintiffs, from  which judgm ent 
this appeal is taken.

C O M M E N T  O N  F A C T S

Counsel for defendant-appellant has in jected  in the 
facts an elem ent w hich neither appears in the stipulation 
nor the findings o f facts b y  the C ourt below . H e states 
throughout his brief that Coplin  was n ot engaged in 
the business o f carrying passengers for hire nor had he 
been so engaged for som e tim e prior thereto. There
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was not a scintilla o f evidence in anything connected  
with this case concerning whether C oplin  had not been 
engaged in carrying passengers for som e tim e prior to  
the accident. This is a deliberate attem pt to  in ject an 
element in the case w hich was not in the case nor in 
the stipulation. Its  purpose is m anifest. I t  is an 
endeavor to  show an abandonm ent o f the general scope 
for the purpose for  w hich the jitn ey  car was insured. 
If the defendant-appellant intended to  so contend 
before this case was decided b y  the low er C ourt it 
should have stated the same in the agreed stipulation 
and not wait until the C ourt below  found in its opinion 
no abandonm ent and then endeavor to  in ject the same 
into this case before this Court. W hether the result 
would be different is beside the point, but as this fact 
is not in the case it cannot be em phasized too  strongly 
that it has no place there.

Law 1

P la in t iffs -re s p o n d e n ts  c o n te n d  th a t  th e  d e fe n d a n t  
is lia b le  t o  th e m , first  b y  v ir tu e  o f  th e  K a te s  A c t ,  
C h a p ter  136 o f  th e  P a m p h le t  L a w s , 1916  a n d  th e  
a m en d m en ts  th e r e to  a n d  a lso  (2 ) b y  v ir tu e  o f  th e  o th e r  
term s o f  th e  p o l ic y .

The facts are stipulated b y  written stipulation and 
the defendant seeks to  escape liability  for the reason 
that at the tim e o f the accident the defendant, C oplin , 
was on a private errand o f his ow n and n ot either 
engaged in or intending to  be engaged in the acceptance 
or discharge o f passengers at the tim e.

T h is  s itu a t io n  is c o v e r e d  fu lly  in  C o n n e ll  v s . T h e  
C o m m o n w e a lth  C a s u a lty  C o m p a n y , 96  N . J . L . 510*, 
also 115 A . 352 . I n  th a t  ca se , J u s t ice  M in tu r n , s ta te d  
as fo l lo w s :

“ T he vehicle lost none o f its characteristics as 
a jitney because it was w ithout passengers at *the 
tim e, or because its m ovem ents were directed to  
B rook lyn  to  engage in the passenger service there. 
W hether at rest, or in operation, or in the act o f
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undergoing reparation, on the m unicipal route or 
apart from  it, it still retained its passenger charac-
teristics as a jitn ey  bus under the p o licy  o f in-
surance, so far as the general public were con-
cerned. A n y  violation  o f the jitn ey  act was a 
m atter betw een the operator and the m unicipality, 
under whose license he was operating. B ut, while 
the p o licy  o f insurance rem ained in force, its legal 
effect as an indem nity to  the traveling public, 
cannot be m inim ized b y  any extraneous act or 
default o f the insured, so long as he is conducting 
the vehicle within the general scope o f the purpose 
for which the jitn ey  car was insured.”  Citing 
Gillard vs. M anufacturer’s Insurance Com pany, 
93 N . J. L. 215.

T h e exam ination o f the insurance po licy  will disclose 
as follow s:

“ T h e C om pany will pay  any final judgm ent, 
received b y  any person on account o f the owner-
ship, m aintenance and use o f said auto bus or any 
fault in respect thereto, and its p o licy  is for the 
benefit o f every person suffering loss, dam age or 
in jury as a foresaid.”

T h e  on ly  lim itation as disclosed b y  the p olicy  is that 
the in jury m ust be sustained on the streets o f the C ity 
o f A tlantic C ity , N ew  Jersey. There is no dispute that 
the place o f in jury was at M ississippi and Pacific 
A venues, both  public streets in A tlan tic C ity, N ew  
Jersey.
* Subsequently the po licy  assumes all liability by 
virtue o f the K ates A ct and it is obvious therefore that 
the C om pany assumes to  pay  any final judgm ent 
obtained for injuries sustained b y  any person on account 
o f the ow nership, m aintenance and use o f said auto bus 
in the C ity  o f A tlantic C ity  b y  the language o f the 
po licy  and b y  virtue o f the liability im posed b y  the 
K ates A ct and the po licy  is m ade for the benefit of 
every person suffering loss, dam age or in jury. This
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b e in g  a  c o n t r a c t  fo r  th e  b e n e fit  o f  th e  th ird  p e rso n , 
th e  th ird  p e rso n  h as th e  r ig h t  t o  su e  a n d  th is  is s u b -
s ta n tia ted  in  M c C le l la n  e t  a ls . v s . G e n e ra l C a s u a lty  & 
S u rety  C o m p a n y , 134 A . 911, a lso  4 M is . R e p .  926, 
an d  a ffirm ed  b y  th e  C o u r t  o f  E r ro rs  a n d  A p p e a ls  in  
137 A , 917, a lso  103 N . J. L . 702. T h e  C o u r t  s ta te d  in 
134 A ., a t  p a g e  913, as fo l lo w s :

“ M oreover, if there cou ld  exist the shadow  o f a 
doubt as to  w hether the liability  im posed b y  law 
on the insurer m ust be determ ined solely b y  the 
provisions o f chapter 136, supra, that d ou bt is 
dissipated b y  the express provisions o f the second 
rider attached to  the insurance contract, which, 
am ong other things, stipulates, ‘N otw ithstanding 
anything herein contained to  the contrary this 
com pany will pay  any final judgm ent within the 
limits o f this p o licy  as stipulated in condition  L . 
recovered b y  any person or persons on account o f 
the ownership, m aintenance and use o f the auto-
m obile described therein, or any fault in respect 
thereto, and it is further understood that this 
contract shall be for the benefit o f every person 
suffering loss, dam age or in jury as described in 
this contract or as described in the term s o f an 
act,’ referring to  chapter 136 o f the Law s o f 1916, 
supra. So it is quite m anifest that it was the 
express design o f the defendant com pany, as un-
equivocally  stated b y  it in the rider attached to  the 
policy, n ot on ly  to  obligate itself to  pay  any ju d g -
m ent recovered b y  any person suffering loss, 
damage, or in jury against the assured in the cir-
cum stances as described in the contract o f insur-
ance, but also as described in the term s o f the 
statute. T he circum stances that the insurer co n -
tracted to  obligate itself to  a greater extent to  the 
assured and to  those for whose benefit the con tract 
was m ade than was required b y  the statute is fro 
valid defense. Its defense o f nonliability on its 
contract is in the nature o f a plea o f ultra vires. 
It  cannot properly  abail itself o f such a defense.



6

There is naught in the contract w hich contravenes 
the statute or w hich is against the declared statu-
tory  p o licy  o f this state. T he con tract appears to 
be rather in harm ony with the public policy .

“ T he prim e ob je ct  o f the statute was to  protect 
the public b y  provid ing  a means b y  which persons 
in jured b y  autom obile vehicles ow ned and main-
tained b y  an irresponsible ow ner should be enabled 
to  co llect a judgm ent obtained against such owner. 
T h e statute therefore ordained com pulsory in-
surance on part o f the owner o f an autom obile 
vehicle before he shall be perm itted to  lawfully 
operate or m aintain such vehicle to  carry passen-
gers for hire in the public street. T he statute fixes 
the am ount o f insurance to  be carried b y  the 
ow ner for the benefit o f those persons, injured, etc. 
There is nothing in the statute which in any wise 
bars an insurance com pan y from  increasing the 
statu tory sum  o f insurance or from  extending its 
liability  b y  its con tract o f insurance.”

I n  B o y le  v s . M a n u fa c tu r e r s ’ L ia b il it y  In su ra n ce  
C o m p a n y  96  N . J . L . 3 80 , in  sp e a k in g  o f  G illa rd  vs. 
M a n u fa c tu r e r s ’ In s u ra n c e  C o m p a n y , 92  N . J . L . 141, 
th e  C o u r t  h e ld :

T h at ad judication  dem onstrates that the policy 
o f jitn ey  insurance is one o f indem nity under the 
statute for the benefit o f the traveling public, and 
that w hatever legal rights or equities m ay sub-
sist as betw een the insured and insurer b y  reason 
o f any v iolation  o f the term s o f the po licy  cannot 
affect the rights o f the public w ho claim  under its 
provisions after such claim  has been substantiated 
b y  a judgm ent at law.

Law 2

T he grounds o f appeal do not state the judicial action 
com plained o f with sufficient precision to  apprise the
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Court and opposing counsel o f the in jury com plained of. 
An exam ination o f the State o f Case, at page 21, appears 
as the reason for the appeal from  the A tlan tic C ou n ty  
Circuit C ourt, nam ely, “ that the C ourt should have 
rendered a verd ict in favor o f the defendant and against 
the plaintiffs.”  In  the case o f O ’Brien vs. Staiger, 101 
N. J. L. 526, the C ourt stated :

“ T h at grounds o f appeal m ust state the judicial 
action com plained o f w ith sufficient precision to  
apprise the C ourt and opposing counsel o f the 
injury com plained o f and dism issed the appeal for  
the defect in said grounds o f appeal.”

It  is respectfully subm itted that the judgm ent o f the 
Atlantic C ounty  C ircuit C ourt appealed from  should be 
affirmed, if in the present state o f the appeal records, 
the appeal can be considered, otherwise the appeal 
should be dismissed.

R espectfu lly  subm itted,

B E N J A M IN  A U E R B A C H , 
Attorney for Plaintiffs-Respondents.

P A U L  M . S A L S B U R G ,
Of Counsel with Plaintiffs-Respondents.






