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. NEW JERSEY GROSS INCOME TAX 

CHAPTER 35 

NEW JERSEY GROSS INCOME TAX 

Authority 
N;J.S.A. 54:50-1, 54A:9-8.2 and 54A:9-17(a). 

Source and Effective Date 
R.2003 d.285, effective June 20, 2003. 

See: 35 N.J.R. 1384(a), 35 N.J.R. 3386(a). 

Chapter Expiration Date 

Chapter 35, New Jersey Gross Income Tax, expires on June 20, 2008. 

Chapter Historical Note · 

Chapter 35, New Jersey Gross Income Tax, was adopted· prior to 
September 1, 1969. · 

Subchapter 2, Setoff of Individual Liability, was adopted as R.1982 
d.161, effective May 17, 1982. See: 13 N.J.R. 94;0(a), 14 N.J.R. 474(b). 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1983 d.3.53, effective August 12, 
1983. See: 15 N.J.R. 1091(a), 15 N.J.R. 1488(c). 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income Tax,. was readopted as R.1988 d.299, effective June 7, 
1988. See: 20 N.J.R. 514(a), 20 N.J.R. 1571(b). 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1993 d.315, effective June 4, 
1993. See: 25 N.J.R. 1500(a), 25 N.J.R. 2906(b). 

Former Subchapter 3, Information Return for Bµsiness Employment 
Incentive Program/Business Relocation Assistaµce Grant Program of 
the New Jersey Economic Development Authprity, was adopted' as 
R.1997 d.533, effective December 15, 1997. See: .29 N.J.R. 4076(b), 29 
N.J.R. 5313(a). . . 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income tax, was readopted as R.1998 d.195, effective March 26, 
1998. See: Source and Effective Date. See, also, section annotations. 

Chapter 35, New Jersey Gross Income Tax, was readopted as R.2003 
d.285, effective June 20, 2003. See: Source and Effective Date.· See, 
also, section annotations. 
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SUBCHAPTER 1. GROSS INCOME-
CATEGORIES AND CALCULATION 

18:35-1.1 Net profits from business 
(a) Each taxpayer is subject to, gross income tax on the 

taxpayer's "net profits from business" within the meaning of 
N.J.S.A. 54A:5.:...lb, which shall be fietermined as provided in· 
this subchapter. · · 

(b) For purposes of the Gross: Income Tax Act, a sole 
proprietorship, which shall include self-employed individuals 
and independent contractors, is a form of business in which 
one taxpayer owns all the assets. of a business and which is 
not a partnership or corporation. .• A single member limited 
liability company whose member is an individual, estate, or 
trust shall be treated as a sole proprietorship, unless classic 
fled otherwise for Federal tax PU;rposes. So.le proprietors 
shall report their income br loss as net profits from business. · 

. ' ·, 

(c) A taxpayer's net profits from business shall be deter-
mined by taking into account all income of the taxpayer . 
derived from the conduct of a business, profession or any 
other activity intended · to produce income, provided . such 
activity qualifies for and reports as a trade or business for 
Federal income tax purposes. All income attributable to 
the taxpayer's conduct of a trade_ or business, reduced· by 
costs and expenses as provided in ( d) below, shall be taken 
into account in determining the taxpayer's. net profits from 
business. All other income of the. taxpayer subject to gross 
income tax that is not attributable :to the conduct of a trade 
or business shall be included in one or more of the· other 
categories of gross income specified in N.J.S.A. 54A:5-l 
according to its character-and shall not.be indudable inthe . 
category of income "net profits from business." The deter-
mination of whether income is de~ived from the conduct of 
a trade, business or profession shall be based upon an 
examination of ·facts and circumstances .of tpe taxpayer's 
activities. 

1. Income derived as remuneration for services ren-
dered in the sole proprietorship's conduct of a trade or 
business shall be taken into account in determining a self-
employed taxpayer's net profits from business. Income 
derived by a taxpayer in tl/-e taxpayer's capacity as an 
employee, as defined in N.J.A.C. 18:35-,-7.1, slJ_all not be 
taken into account· h1 determtning the taxpayer's net 
profits from business, . but rather shall be taxefi under 

, N.J.S.A. 54A:5.:...la (salaries, wages, etc.). 
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2. Interest and dividend income derived by a taxpayer 
in the conduct of a trade or business shall be taken into 
account. in determining a taxpayer's net profits from 
business. The taxpayer shall annex to the taxpayer's 
return a statement demonstrating that the· interest or 
dividends were realized in the _conduct of the trade or 
business. Interest and dividends from investment activi-
ties or other income-producing activities · which do not 
constitute the conduct of a trade or business shall be 
separately stated on the taxpayer's return and taxed either 
as interest described in N.J.S.A. 54A:5-le or dividends 
described in N.J.S.A. 54A:5-lf. 

3. Rental income derived by a taxpayer in the conduct 
of a trade or business shall be taken into account in 
determining a taxpayer's net profits from business. Rent-
al income of a taxpayer which is not received in the 
conduct of a trade or business shall be taken into account 
in determining the taxpayer's net gains or net income 
from rents, royalties, patents and copyrights described in 
N.J.S.A..54A:5-ld. 

4. Royalty, patent, or copyright income derived by a 
taxpayer in the cop.duct of a trade or business that 
licenses intangible property shall be taken into account in 
determining the taxpayer's net profits from business. In-
come derived from royalties, patents or copyrights of a 
taxpayer which is not derived from a trade or business 
shall be taken into account in determining the taxpayer's 
net gains or net income from or in the form of rents; 
royalties, patents and copyrights described in N.J.S.A. 
54A:5-ld. 

5. Gains from the sale, exchange or other disposition 
of trade or bu.siness property shall be taken into account 
in determining a taxpayer's net profits from business. 
The taxpayer shall annex to th_e taxpayer's return a state-
ment which demonstrates' that gains and los_ses from. the 
sale, exchange, or. other disposition of property were 
realized in the conduct of a trade or business. The sale, 
exchange .or other disposition of property which is not 
directly related to or employed in the conduct of a trade 
or business must be reported as described in N.J.S.A. 
54A:5-ic, net gains or income from the disposition of 
property. Gain or loss from the sale or liquidation of a 
business _must be reported as described in N.J.S.A. 
54A:5-lc; net• gains or income from the disposition of 
property. 

6. A taxpayer's distributive .share of income or loss 
from a. partnership, S corporation, or estate or trust shall 
not be taken into account in determining a taxpayer's net 
profits from business, regardless of the· character of the 
income or the nature of the activities of the partnership, S 
corporation or estate or trust. Reporting of such income 
or loss shall be as follows: 

i. Income or loss from a partnership shall be taken 
into account determining the taxpayer'.s _ distributive 
share of partnership income described in N.J.S.A. 
54A:5-lk. For rules governing the taxation of income 
_derived by a taxpayer from a partnership, see N.J.A.C. 
18:35-1.3. 

Next Page is 35-2.1 
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ii. Income · or loss from an S corporation shall be 
taken into account in determining the taxpayer's . pro 
rata share of S corporation income described in 
N.J.SA. 54A:5-1p. 

iii. Income from an estate or trust shall be taken 
into account in determining the taxpayer's net· gains or 
income from estates or trusts described in N.J.S.A 
54A:5~1h. 
7. A taxpayer's net profits from business shall be 

determined in accordance with the method of accounting 

Next Page is 35-3 
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utilized for Federal income tax purposes. A taxpayer's 
net profits· from business shall be determ.ined by including 
any income whicll. is subject to tax under the Gross 
Income Tax Act but which is exempt from Federal income 
taxation (foiexample, interest on non-New Jersey munici-
pal obligations) and by excluding any income which is 
exeqipt from tax under the Gross Income Tax Act but 
which is subject to Federal income taxation (for example, 
interest or gains attributable to obligations described in 
N.J.S.A. 54A:6-14). 
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2. This rule provides the authority for an extension of 
time to file and is in no wayto be considered an extension 
of time to pay the tax due. A taxpayer's tax liability is 
due, in full, by the original due date of the return. The 
taxpayer will be, subject to interest and late filing penalty 
as described in (g) below if the full amount is not paid by 
the original due date of the return. 

(b) A four month extension of time to file a New Jersey 
Gross Income Tax Return will be granted only if, by the 
original due date of the return, the taxpayer has paid· in, 
either through withholdings, estimated payments, . or a pay-
ment l,lla~e with the Application for Extension of Time to 
File, at least 80 percent of the tax liability computed on the 
New Jersey Gross Income Tax Return when filed, and: 

1. The taxpayer. obtains a valid four month extension 
for Federal income tax purposes and attaches a copy. of 
the application for automatic Federal extension to the 
final New Jersey Gross Income Tax Return when filed; or 

2. If no Federal extension is requested, the taxpayer 
completes and submits Form NJ-630 by the original due 
date of the return. 

( c) A taxpayer may obtain an additional extension of two 
months beyond the automatic four month extension autho-
rized in (b) above if the taxpayer obtains a valid additional 
two month extension for Federal income tax purposes and 
attaches a copy of the additional two month Federal exten-
sion request to the New Jersey return when filed, or, if no 

'1 additional extension is. obtained for Federal purposes, by 
submitting Form NJ-630 no later than the extended due 
date of the original return. 

( d) A taxpayer shall file Form NJ-630, Application for 
Extension of Time. to File New Jersey Gross Income Tax 
Return, only if:. 

1. The taxpayer requires either a four month or addi-
tional two month extension for New Jersey purposes, but 
did not obtain one for Federal purposes; or 

2. The taxpayer is required to remit payment to 'the 
Division of Taxation by the original due date of the return 
in order to meet the 80 percent requirement of (b) above. 

( e) Failure to satisfy either the 80 percent payment re-
quirement of (b) above by the original due date of the 
return, or to file the gross income tax return by the extend-
ed due date, will result in the retroactive denial of the 
extension as of the original due date of the return .. In those 
cases, the taxpayer will be subject to interest, late filing 
penalties and late payment penalties from the original due 
date of the return, as described in (f) and (g) below. 

(f) A taxpayer who ha~ not satisfied the 80 percent 
payment requirement of (o) .above, or who fails to file the 
gross income tax return by the extended due date, will be 
subject to the following late filing penalties (see N.J.S.A. 
54:49-4): 

18:35-6.1 

1. $100.00 per month or any fractionof a month that 
the return is delinquent; _and 

2. Five percent per month or any fraction ofa ·month 
that the return is delinquent, up to a maximum of 25 
percent of the balance of any tax due with the return. 

3. Both penalties set forth in (f)l arid 2 above shall be 
imposed on, the first day following the original due date of 
the return and on the same calendar day of each succeed-
ing month thereafter. 

(g) The extension authorized by N.J.S.A. 54A:8-l_b and 
this section is a:n extension of time to file a gross income tax 
return. It is not an extension of time to pay any tax that 
may be due. Consequently, a taxpayer who makes a pay-
ment of tax after the original due date of the return, with or 
without an extension of time to file, will be subject to the 
following late payment penalty and interest payments: 

1. A five percent penalfy fot late payment of any tax 
balance (see N.J.S,A. 54:49-4); 

2. Interest on the unpaid tax calculated at the follow-
ing rates: 

i. . For periods up to and including December 8, 
19871 nine percent per annum; 

ii. For periods on and after December 9, 1987, 
through July 1, 1993, at the annual rate of three 
percentage points· above the prime rate effective on the 
first business day . of the calendar quarter immediately 
preceding the quarter in which the liability became due, 
compounded daily on the amount that remains unpaid, 
calculated from -the original due date of the return to 
the date of payment where the amount thereof is $1.00 
or more (see N.J.S.A. 54A:9-5(a)), provided that pay-
ment is made ori or before the extended due date. For 
amounts which remain unpaid beyond the extended due 
date of the return, interest will be imposed at the 
annual rate of five percentage points above the prime 
rate compounded . daily on the · amount that remains 
unpaid from the original due date of the retuni to the 
date of payment; and 

iii. For periods ending on and after July 1, 1993, at 
three percentage points above the prime rate. Interest 
is . imposed for each month ( or a fraction thereof) on 
the unpaid balance of tax. At the end of each calendar 
year all tax, penalties, and interest remaining due will 
become part of the unpaid balance on which interest 
will be charged. 

(h) A partnership which, pursuant to N.J.S.A. 
54A:8..,.6(b ), is required to file Form NJA065 may obtain an 
automatic extension of time to file by attaching . a copy of 
the Federal application of time to file Federal Form 1065 
(Federal Forms 8736 or 8800) to Form NJ-1065 when filed. 
If the partnership did not apply for a Federal extension of 
time to file Federal Form 1065 the partnership must submit 
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Federal Form 8736 ,or 8800 to the New Jersey Division of 
Taxation on or before the du~ date of Form NJ-1065. 
Repeal and New Rule, R.1996 d.20, effective January 2, 1996. 
See: 27 N.J.R. 3136(a), 28 N.J.R. 176(b). 

Repealed former section 1.18, "Extension of.time to file New Jersey 
· gross income tax return". 
Recodified from .N.J.A.C. 18:35-1,18 by R.1998 d.195, effective April 

20, 1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). · 

Law Review and Journal Commentaries 
Tax Law. Robert J. Alter, Jay A. Soled, 138 N.J.L.J. No. 1, S64 

(1994). 

Case Notes 
Penalties and interest; interest extension .. request denied due to 

failure to satisfy condition that 80% of income tax due be paid. Patel 
v. Director, Div. of Taxation, 13 N.J.Tax 509 (1993). 

18:35-6.2 Combat zone; extension of time to file and pay 
(a) Members' of the Armed forces of the United States 

and civilians providing support t~ the Armed Forces who 
are serving in a designated combat zone or were hospital-
ized outside the United States; as a result of arn injury 
· received while serving in a corhbat ·zone are granted an 
extension of time for filing individual income tax returns 
and paying tax for the period of combat service or hospital-
ization, plus 180 days. This dtension is also granted to 
such a taxpayer's spouse who files jointly. No penalty, · 
interest or addition to tax will 'be ~ssessed for late filing· or 
late payment of the tax pursuant to this subsection (a). 

(b) Taxpayers who file individual income tax returns and 
pay gross income tax late should attach a statement to the 
return which indicates their qualification for the tax relief 
granted pursuant to (a) above. The Director may request·. 
supportirig information. ' · 

Emergency New Rule, R.1991 d.166, effective February 27, .1991 (Ex-
pires April 28, 1991). 

See: 23 N.J.R. 908(a), 
Adopted Concurrent Proposal, R.1991 diP3, effective June 3, l991. 
See: 23 N.J.R. 908(a), 23 N.J.R. 1806(a).. ·· 

Provisions of emergency new rule R.1991 d.166 readopted ,without 
change. 
Recodified from N.J.A.C. 18:35'-1.26 by R.1998 d.195, effective April 

20, 1998, . . I 

See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 

18:35-,6.3 Signatures required on gross income tax retur11 
(a) Each return shall carry a signature by .the taxpayer 

certifying that all statements .contained therein are true, 
under the samepenalties as for perjury committed. 

. . 

(b). A taxpayer or tax return preparer may .transmit by 
telephone any tax return or other. information required or 
permitted to be filed with the Division for purposes of the 
New Jersey Gross Income Tax Act. 

( c) A tax return preparer who files documents by tele-
phone shall provide, at the voice, prompt, the name and 
Federal Identification Number of'. the preparer. The tax 
return preparer shall have and retain in his br her files a 

·. Division of Taxation Power of Attorney form which autho-
rizes the. preparer to file a return Op behalf of the. taxpayer. 

\ DEPT. OF TREASURY-TAXATION 

( d) A taxpayer or tax return preparer. who transmits an 
income tax return by telephone, or who transmits by tele-
phone other information required or permitted to be. filed 
with the Division for purposes of the New Jersey Gross 
Income Tax Act, shall hear the following statement: "New 
Jersey law requires that all income tax riturns be signed 
before they are~ submitted. If you agree with the following 
statement, sign your return by entering your 4-digit Personal 
Identification Number (PIN). Under the penalties ofperjus 
ry, I declare that to the best of my knowledge and oelief, all 
the information provided during this phone call is true, 
correct and complete. If you agree, sign your return by · 
entering your 4-digit PIN now." If the tax return is a joint 
return, both· spouses must sign the return by entering their 
4-digitPIN. A valid PIN entered by the taxpayer or tax 
return preparer. is deemed · prima facie evidence that the 
document was signed for purposes of the New Jersey Gross 
Income Tax Act and that .the taxpayer or tax return preparer 
certified to the accuracy·of the return. ' 

( e) A taxpayer or tax return preparer may transmit elec-
tronically any income tax return or other information · re-
quir0ed or permitted to be filed with the Division for the 
purposes of the . Gross Income Tax Act. Electronic transmis-
sions may be made using software provided by the Division, 
via electronic filing (ELF) or through any other electronic 
method made available by the· Division or approved by. the • 
Division. 

(f) A taxpayer or tax return preparer who transmits an 
income tax return electronically shall be presented with the 
following statement: "New Jersey law requires that all in° 
come tax returns be signed before they are submitted. If you 
agree with · the • following statement, sign your return by 
entering your 4-digit Personal Identification Number (PIN), 
Under the penalties of perjury, I declare that to the best of 
my knowledge and belief, all the information contained in 
this return is· true, correct and complete. If you. agree, sign 
your return by entering your 4;-digit PIN now." If the tax 
return is a joint return, both spouses shall sign the return by 
entering their 4..,;,digit PIN. A valid Personal Identification 
Number (PIN) submitted by the taxpayer or tax return 
prepar,er·is deemed prima facie evidence that the document 
was signed for purposes of the New Jersey Gross Income 
Tax Act and that the taxpayer or tax return preparer 
certified to the accuracy of the return. 

1. A taxpayer who wishes to transmit the return 
through electronic filing (ELF) but. who does not have a 
4-digit PIN is required tosubmit a signature document. 

R.1982 d.258, effective August 16, 1982. 
See: i4 N.J.R. 332(a), 14 N.J.R. 921(b). 
Repealed by R.1988 .d.299, effective July 5, 1988. 
See: 20 N.J.R. 514(a), 20 N.J.R. 1571(a). 

This section was ''Exclusion of interest income on All-Savers Certifi-
cates". 
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New Rule, R.1997. d.406, effective October 6; f997. 
See: 29 NJ.R. 2808(a), 29 N.J.R. 4339(a). 
Recodified from N.J.A.C. 18:3~1.16 by R.1998 d,195, effective April 

20, 1998. . . 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). .· ·• 
Amended by R.2000 d.246, effective June 19, ·2000. 
See: 32 N.J.R. 1153(a), 32 N.J.R. 2258(c); 

Rewrote (c) $-ough (f). · · · 

SUBCHAPTER 7. WCTHHOLDING AND 
REPORTING OFTAX 

18:35-7.1 · Employee defin~d 
(a) For the purposes of N.J.AC. lS:35..:.7.2, the term 

"emploY,ee" means . every. individual pe:rforming services if ·. 

i. 

18:35--7.1 

the relationship between him and the person for whom he 
performs such services is the legal relationship of employer 
and· employee. The· term also includes officers and employ-
ees, whether elected or appointed, of the United States, a 
state, territory, Puerto Rico, . or ahy political subdivision 
thereof, or the District of Columbia, or any agency or . 
instrumentality of any one oi: more of the foregoing. 

(b) When determining .. whether an individual· is in an 
employer-employee relationship, relevant factors · shall be 
considered, including the_ foll<lwing: 

/ 
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