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1 o APPEL~ATE DECISIONS = PARKWAY EXIT #25 MOTEL?! INC0. Vo UPPER. 

Parkway Exit #25 Motel~ Ince~ ) . 

t/a Quality Courts Motel, 
) 

Appellant; 
) On kppeal 

Vo 
) CONCLUSIONS AND 

Township Committee Of the ·ORDER 
Township of Upper, · ) 

/ 

-:;. 

Respondento .) 
.... ~ ''- CIQ·- a:; CSl'lf GEIO ~ c::tlt ~ ~ c:it ~ ml!!! ~ cm-

Patrick To·McGahn, JrQ~ Esq~, Attorney for Appellant· 
·Ronald Lo Taht, Esq., Attorney for. Respondent 

BY; .... ·THE :DIRECTOR~ 

The Hearer has filed the f oll~wing report herein: 

Hearer 9 s Report 

Appellant (hereinafter Parkway) challenges the action 
of the respondent (hereinafter Committee) whereby on January 29, 
1968 it denied the application of Parkway for the issuance of 
a plenary retail consumption license for the motel which it · 
operates at premises 201 South Shore Road, Route 9, Marmora, 
Township of Uppero · . 

The Committeews determination was made after a public 
hearing held on January 22j 1968, after which a resolution was 
adopted,- the operative part 'of which sets forth the following: 

viNOW, T·HEREFORE BE IT RESOLVED, by the Township 
· Committee of the Township of Upper, Cape May County, 

New Jersey, that the aforesaid application for a new 
plenary retail consumption license for use in a motel 

. containing 50 rooms or more be and it is hereby denied 
for the following reasons: _! 

1 o It i,~ the considered-- opinion of the Township 
Committee that there are already suffici.ent plenary. 
retail· consumption licenses located within the ··· 
community to serve the needs and. convenience of the 
communityo 

2e There are already too many plenary retail 
consumption licenses existing within the Marmara area 
of the township in the area for which this license 
is requestede 

3e VJhile the Township Committee is aware that 
there· is some public support in favor of the grant of 
this license, it is also the opinion of the committee 
that there is substantial public sentiment opposing 

. the grant of this license in this area of ~he communityo" 



PAGE 2 BULLETIN 1816 

In its petition of appeal Parkway alleges that the 
action of the Committee was erroneous for reasons which may 
be briefly summarized as follows~ (a) the Committee~s action 
was not in.the best interests of the community and 0 will 

· retard the growth of the area'~~ (b) such license is necessary 
for the operation of this nnationally franchised moteln, (c) · 
the amended ordinance precluding the issuance of such license 
after Parkway applied for the same nshowed bad faith and 
deprived (Parkway) .of property without due process of law90

9 
(d) the denial was 3'motivated by a conflict of. interests c\ 
between (Parkway] and members of the Township Committee·., n 

Th~ answer admits the jurisdictional allegations of 
the petition· and denies the substantive ·allegations thereof e 

It further sets up five ~'reasons for denial19 which may be 
considered as separate defenseso The,,,fourth reason for denial, 
as set forth in the answer~ is in my judgmen~ a complete _, 
defense to this action warranting a dismissal of this appealG 
It sets forth the following~ The Committee~ at a regular 
meeting he-ld on February 12 ~ .-1968 ~ adopted an ordinance~ 
as follows: 

"AN ORDINANCE.TO AMEND AN ORDINANCE ENTITLED 
'AN ORDINANCE TO AMEND AN ORDINANCE ENTITLED . 
9•AN ORDINANCE CONCERNING ALCOHOLIC BEVERAGES 
AMENDING ORDINANCE 16n w u - . 

nBE IT ORDAINED:1 by the TOWNSHIP COMMITTEE OF THE 
TOWNSHIP.OF UPPER, CAPE MAY COUNTY~ NEW JERSEY, ~~atg 

, u SECTION 1 ·o . Section ·. 1 of Ordinance 18 as amended 
by Ordinance 24 which took effect as of February 10~ 1947, 
is hereby amended to read as follows: 

0 SECTION 1o The number of retail plenary 
consumpt,;ion licenses outstanding in the 
Township of Upper at the same time shall 
not exceed four, provided, however'.1 that 
this shall not prevent the renewal of plenary 
retail consumption licenses outstanding at 
the time of the adoption of this limitation 
or the transfer of· such license and renewal 
of the license so transferred~ No new 
plenary retail consumption licenses shall 
be issued until the·number outstanding shall 
be reduce.d, by siirrender, revocation or non-· 
renewal· to' less than fourc 91 

"SECTION 2c This ordinance shall take effect·upon 
final passage according to laY{c 99 

,:1 

The record on thi~ plenary de !1Q.Y.Q appeal hearing 
shows that the Township of Upper, which has a population of 
approximately 3,500 persons~ already has seven plenary retail 
consumption licenses outstanding and one plenary retail distri­
bution license$ The above ordinance was introduced at the 
January 2, 1968 meeting and was finally adopted on February 12, 
1968. This ordinance amended Ordinance 24 which_was then in 
effect and wliich restricted the number of ucn licenses in the 
community to four in number put permitted the grant of addi­
tional licenses to hotels and motels containing in excess of 
fifty sleepi~g roomsG Ordinance 89 (the amendatory ordinance) 
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continues the four. 33 C08 ·license restriction but deletes the 
hotel-motel ·«exception from Ordinance 240 This o:rdinance was 
duly adopted after public meeting at which all persons ·we1-ae 
glv1;m.- an opportunity to be heardo 

. The law in~ this State. is well established by a long. 
line of adjudicated cases to th~ effect that the status of the 

··municipal ordinance at the time of the court 8 s · decision~ and 
not at'. the time of the filing of the application, eontr.ols~ 
Thus, Ordinanc~ 89, which is now in effect (as of. the date of· 
this hearin~ on appeal) is bindirig and determinative.in this 
·~(!tion". Rosell~ y~tlght,. 37· N.J ~ Super~ 507; flQhLL_J~_QlfilSbl.Jl 

. of· !~eag,1.~.:t.Qn, ~7_,N .. J .. 271~ 2?9 (1962); p~llings_y~ Denv~, 
96 .l'L,J·o. 1:>uperf) 351., 355; Devries Vr. Passaic et alg.., Bulletin 

· · 1457~ Item 4.;· Aiello v .. ·West Milford ~t aj,., Bulletin 1741:?. 
'It,em 2.,. · · · · · · 

·As the court said in Socony:-Vacuum Otl Co~, Inc. v,,. · 
Jit~~.Jiqlly T~~ 1.35 ·N,,J ~T..i~ 112 (Sup~,. Ct~ 1947) 5 at pp" 117<»>118: 

. :,·· .·.
0 Moreover, in my opinion,. there can no longer 

·: b.e.··,any question as_ of the time when the status of· 
·· · . .- .. th.e· ·a.J)pli-ca~.ble law. -·c.ontrolse· It is ·ne.ith·er t·he 

.stat,us .-of: t;he. law· prevailing at the time .. of. the 
·application ·for the permit nor 'the status of the 

·' .. - · la~r<prevailing at the· '"tirrte of the application. or · 
-· ~llowanc.e of the rule to show cause.. It :ts the 

status of the law prevailing at the time of the 
decision: ·by the court -that is controlling., · Ct .. 

·.Westinghouse Electric Corpe v~· United Electrlca1,. 
&c., si Ariierfqa ·'(Court of Errors and -Appeals~ 191+6), 
139 N~J~ Eq~ 97, 105, 106; 49 Atl~ Rep~ (2d) 896. 

. iv And· just as· a chang.e in the law between a 
nisi Qriu~ and an appellate decision requi.res the 

·appellate court. to apply the changed law, so,, by 
· 1:tke token., a change of law pending an admin.is .. ~ 
trative nearing or act must be followed in rela··· . 
tion.~ as here to a: permit for the doing· of a · 
futtire act1:1 6tberwise the administrativ·e body 'l 

. here ·the building inspector whose acts are subject 
to ap,pea1 to or review· by this court, would :issue 

. ·e..eopermi ~ cont1"bary to the exist~ng leg~sl~tion~ n 
C.1.G Zt.f.rrin v.,, Unit~d States,. 318 U ... SS) 7:5, ?8~ 

In this connection there is a preswnpticm. ·that. a mtmi-
cipality, in enacting or amending a zoning ordinance, acted · 
·rea.sonably" and· ·that the resulting ordinance is a valtd one~ 
Ward v., Mgn tgQfil.fil~~, 28 N ~ J ~ 529, 53 9 ( 19 59) ; :E}el,1 ~ng_§_h 
;Deny_illEt Tnf} )' s:µ:QraY! · Nor has there been any evidence to support~ 
an a.1,legation that the Committee has been improperly motivated 
·or influenced" Thus we .have an ordinance now tn effect at the 
time ·of this h~;;aring on appeal which prohibits the Committee 

. from issuing the subject license® Such issuance would r;learly 
be iri violation of the said ordinance and would in effect 
render tha·t ·.ordinance of no force and effect .. · Obv~:tously this 
Division does not have the authority to render an ordinance 
invalid or ineffective. If a person wished to challenge the 

· validi-ty of said ordinance, he would not bE! entitled to bring 
such issue bef6re the Director, but would have to seek a ·judicial 
·ruling by plenary suit in a court of comp·etent jur1.sdiction'11 
~Jl.CILJ:~ J'1.a.£P,.Qj.i_s, ?3 N~Jc Super~ 306 (App1 Dive 1962)~ . · 

· x~eversed on other grounds 38 N" J'" 48lt-® · · 
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As the court stated in Fanwood Va Rocco, 59 NoJQ 
Super~ 306~ at P~ 318~ 

_.~ €)> e ~) the Director has no right to compel a. m'Wlici .... 
pality to issue a. license, even if the municipal:lty 
has none at all~ or to issue a new one when the 
municipality has several but in good faith wants no 
more~?u Bumball1ro Burnett~ 115N..,J<ll1c 2'54 (Supo Cto 
i 935') (l 

.And further (pc 320}g 

ssThe primary purpose of the act is to promote 
temperance (RQS0 33~1=3) and vto be remedial or· 
abuses inherent in liquor traffic and shall be 
liberally construed e. to effect .-those purposes'" 
ReSo 33g1-73; Hudson Bergen County Retail Liquor 
?tores Ass.:;i~ Inc~ Vu Board of Comgrse ?f City of 
Hoboken~ t\J 35 N oJ Q L .. 502 (EQ & Ac 1947 ;) o 
Because these are the purposes there is a: sharp 
and fundamental dis.tinction between the power of 
the Director when a license is denied by the 
municipality and when one is granted~ because 
refusing a license cannot lead to intemperance or 
to any of the other evils the act. is intended to 
prevent.,~~ 

However, in the present status of the law~ ill1der the 
present ordinance; there .can be no lawful grant of Parkway's 
application for a license~ 

In addition ·to the a·oove, my reading of the entire 
record persuades me that the Committee acted reasonably and 
circU.mspectly in denying the appellantes application for this 
licenseu Its action was consistent with the prior action in 
a similar application made and reported in Tara Bay Club v~_ 
.Utroer ~ Bulletin 1627 9 Item. 5 o A 

For the reasons aforesaid, it is recommended that an 
order be entered affirming the action of the respondent Committee 
and dismissing the appealo 

Conclusions and Order 

Exception to the Hearer~s report 9 limited to a 
challenge to the validity of the amended ordinance which took 
effect on February 12, 1968, was filed by appellant, pursuant 
to Rule 14 of State Regulation No0 150 

. In the exception, appellantgs attorney requested that 
the conclusions and order of the Director be withheld pending a 
determination of the validity of the said ordinance by the 
Superior Court c· On July 29 '.! 1968 ~ Superior Court Judge Caf"iero 
upheld the validity of the sai.ct ordinance and dismissed the 
action$ in ParkvraY Exit ~gtel$ Inc~ vG Upp~~·Townshin~ 
Superior Court l Lai·r Dtv-ision'§ Cape May County 1 Docket No o 

L-15688-67 PQW~ 

1'he Hearer .foun<l under the facts of this case not 
only that the ordin.ance pl"ecludied the grant of the application 
out also that respondent.~ s d.enial of appellant as application 
was a r-eas,ona.ble-exercise of its discretion and was consistent 
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with prior decisions of respondent regarding the issuance of 
new alcoholic beverage licenses to motels in its municipalityo 

. After carefully considering the entire record herein, 
including the transcript.of testimony, the Hearer's report and 
the exception~ I concur in the findings and conclusions of 
the Hearer and adopt them as my conclusions herein~ 

A~co~dingly~ it is, on this 14th day of August~ 1968, 

ORDERED that the action of respondent be ahd the same 
is hereby· affirmed and that the appeal be and the same is here­
by dismissed@ 

JOSEPH M. KEEGAN 
DIRECTOR 

2e APPELLATE DECISIONS - BUCKSHAW Vet NEWARKo' 

Shirley Buckshaw, t/a Buck's 
Tavern, 

Appellant, 

v. 

Municipal Board of Alcoholic 
Beverage Contro'l of the City 
of Newark, 

Respondent. 

) 

) 

) On Appeal 

) CONCLUSIONS 
AND ORDER 

) 

) 

Hodes & Hodes, E·sqs~, by Irving L" Hodes~ Esq.,, Attorneys for 
Appellant. 

Norman N. Sch:JH!'f'., Esq., by ~nthony J. Iuliani, Esqo, Attorney 
for Respondent. 

BY THE DIRECT.OR: 

The Hearer has filed the following re~'O!L"t hereiri: 

Hearer's Ren.ort 

This is an appeal from the action of r·e's'.'pondent 
whereby, by a vote of 2 too, it suspended appeilantas plenary 
retail consumption license for fiflt.een days ef:f ective March 18 ,., 
1968 Cl The suspensiqn was imposed! a1:fter respond:ent heard testi­
mony in disciplinary proceedings,: a:is;_a result or· which it found 
appellant guilty of a1 charge alleging that on June 23, 1967, 
she allowed, permittero and suffered in and upon her licensed 
premises a brawl, act. of violence 1 disturbance, and unnecessary 
noise, in violation of.· Rule 5 of ::itate Regulat:I:.on No. 20. 
Appellant's licensed premises are located at 3:1~ 0r-char'd Street, 
Newark~ · · 

Upon, the fi,ling of the· appeal, an ord·er, wajs~· entered 
by the~ ·Director·' dated. March 6, 1:968,

1 
staying respond:ent • s order 

of suspension until entry of a further order herein. 
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, Appellant in her petition of appeal alleges· that 
respondentws action was erroneous in that it was contrary to 
the weight of the evidence ~nd there was no showing of fact 
upon which the finding could be supportedfl. Furthermore, the 
Judgment ~as unwarrented, unlawful, unreasonable and capriciou~~ 

Respondent in its answer denies appellantvs.allega­
tions· and c9ntends that nthe grounds upon .which the issuing 
authority made its decision were based upon the factual 
testimony before the Board from which it, in its sound discre­
·tion, concluded that" the penalty imposed substantiated such 
action"n · 

The parties hereto agreed to ·present the case upon. 
the stenographic transcript .of the proceedings held before 
resp~ndent, pursuant to nule 8 of State Regulation No~ 15. 

. At the hearing below, respondent produced Bennie 
Butler and_ Officer Angelo Suppa to substantiate the charge 
pr_eferred against appellant. Daniel Burwell, Michael Buckshaw 
and Shirley Buckshaw appeared on beha~f of appellant~ 

Bennie Butler testified that he was in the licensed 
premises on June· 23., 1967 and, while drinking with a friend, 
for no apparent reason Daniel Burwell, appellant's bartender, 
puncbed him in the mouthc. He was knocked from the stool upon . 
which he was seated and lost a tooth in the melee~ His mouth 
became swollen and he was bleeding from the impact of the blow. 
Butler further testified that he left the premises and lodged 
a complaint with the police•against the bartender for the 
assault upon him; that.he returned to appellant's premises 
with a police officer and identified Daniel Burwell as the man 
who had struck himc 

Officer Angelo Suppa testified that on June 23 he 
·investigated the al.:leged assault upon Butler, questioned Michael 
Buckshaw and Burwell at the licensed premises with reference to 

·the assault, and apprehended Burwell as the person who had · 
injured Butler as alleged by him~ Pursuant to the complaint, 
Burwell appeared in the municipal court, pleaded guilty to an 
assault and battery charge~ and was placed on probation for 
one year0 Previous to the court appearance, Burwell gave a 
signed statement to .t;he police admitting that he had struck 
Butler while he was; employed on the licensed premis·esQ 

Michael Buckshaw,, husband of appellant·, testified that 
he was on duty on the day in question b~t. heard no commotion or 
disturbance with reference to the alle:g-edl incident; that he was 
serving patrons in the rear of the bar· anQJ.Butler was seated· 
near the front of the bar which was being taken care of by 
Burwell at the time'" Buckshaw further· te-stified that everything. 
was quiet and then he saw BUJ.rwell ~n the patrons'. side of the 
bar speaking to Butler~ In response to a question as to 
whether or not he had any conversation with Butler, Buckshaw 
stated, "I told him to go home" and tha~t "he picked himself up 
and walked out"" Thereafter·,, two polic·e officers entered the 
licensed premises and Burwe]lt left wit.llli them-6 

Daniell Burwell testffied that· Fie· .was on duty at the,-· 
time in question and that Butler· asked him on three or four 
occasions for matches and also requested that he (Burwell) serve 
him a drinko iwhen refused service, .Butler .said he was going to 
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obtain the drink himself and was leaning over the bar when 
Burwell walked to the patronsv side of the bar and placed his 
hand on ~utlervs shoulderQ When questioned as to whether he 
had pushed Butler in order to make him sit down, Burwell stated, 
n1 imagine soo He sat downQ" About five minutes thereafter 9 
according to Burwell, Butler left the tavern and some time· 
later returned with police officers@ · 

'Wh~n ijUestioned. why he pleaded guilty to the charge 
of assault and battery in the municipal court~ he explained 
that since he had made contact with Butler by placirig his hand 
on his shoulder~ he believed he was guJlty of such an offense.a 
Burwell denied, however, that he .had s·truck Butler with his fist .. 

Appellant, ShirllJy Buckshaw~ testified that she knew 
nothing concerning the incident except what her: husband had 
told hero · 

I have set forth the testimony of the various witnesses 
which·! believe pertinent to the matter now:under consideration~ 
This presents a factual question as to·what actually transpired 
on the occasion in questione I am not impressed with the 
testimony of either Burwell or Buckshaw as to the occurrences 
which took· place in the licensed premiseso Nor do I believe 
Burwell 8 s explanation for his guilty plea in the municipal 
court that since he had made physical contact with Butler, it 
was his opinion tha.t he was guilty of assault and battery() On 
the other hand~ there is the testimony of Officer Suppa that he 
investigated this matter and that Burwell gave a signed stateu 
ment to the effect that he struck Butler while working at the 
licensed premises on the day in question0 The· testimony of 
Butler appears to' be the true version as to what happened on 
June 23 at the licensed premises and that he had been struck 
by Burwellc · 

I find as a fact that appellant permitted an act of 
violence on the licensed premises as chargedQ I might also add 
that a licensee is responsible for all violations committed or 
permitted on licensed premises by an employeeo Rule 33 of 
_State R~gulation NoQ 20e 

After careful consideration of the record herein~ it 
is recommended that ·an order be entered affirming the action 
of respondent 9 dismissing the appeal and fixing the effective 
date of suspension which was stayed by the Director pending 
entry of an order herein0 

Conclus'ions and Order 

. No exceptions to the Hearer gs report were ~iled pur­
suaii_t to Rule 14 of State Regula ti on Noc 1 5 o 

Having carefully considered-t~e.record~ including the 
transcript of the testimony and the Hearer 0 s report-, I adopt 
the conclusions and recommendations of the Hearer ~s my conclu­
sions he:reino 

, ' 

Accordingly, it is~ o~ this ?th day of ~ugust, 1968, 

ORDERED that the action or respondent be and the same 
is hereby affirmed and that the appeal herein b~ and the .same 
is hereby dismissed9 and it is fur,ther 
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. OHbERED ·that~ Plenary. Retail Consumption License. G-339;. '. 
issued by the. Municipal- Board of Alcohol,ic Beverage Control ·. - . ·: . 

. of. the City of .Netim:rk to Shirley Buckshaw., t/a. Buck vs Tavern., · -·~ · · 
.·roF prem·:Ls·e? 31 Or.chard, Stre-et, Newark, be and· the ~ame. is_.·. · .... 
hereby-_SU$pended fqr. f'ifteen. { 15) days, commencing'.at 2:00 a·.m,,.· · 
Wednesday~.· ·August 14.,.· .-1968, and terminating at 2 :00 a.m~ · .• · 
Thi1r sday·,:···.l\.qgust.·- 29 ,- ·:1968. ·-. · · ·· .-·.·. 

- .··-.· 

JOSEPH Me KEEGAN. -
DIRECTOR 

3 ~ DISGI"PI1INARY PROCEEDINGS - GAMBLING (NUMBERS 'BETS)_-~· 
· • I!IGEN-SE · SU$PENDI!~D ·FOR, 60 _DAYS .. 

. ·In tJ1e .Matter.· .c>f I)Jseipl.inary 
·: Proc~edings a~airist 

· Eunic·e· ·Saporito:· 

\ ' .. 
} 

.. ) 

) ·· .. 281.~283 ·scot1~nd Roa~l­
. Orang·e., N; e. J·.,,, · 

' . ' ) . 

.. · Hold:er · .. of· Plenary ·Retail Consumption 
:. License· c ..... 54, is-.sl,:led: by. the· l1Uhicipal ) 
Board of· 1ucoholi'c _ ... Beverage -- Cont'rol-
of ·the Cl:ty .of· Orange. · · ·) 

·._CONCLUSIONS. 
AND· 

ORD EE 

:·. 

·~ ~- ~'~ ~ - ~ ~ - ~ - -·- ~-~ ~ ~ - -
··Citrino, Carella, Balsam & Crochelt, Esq~~, by CharleS c •. · .. ··.·• <. 
_ .- - · .. -. Ct1rella, Esq_,,-~. Attorneys r·or 11-censee · 
Edwa1~d -F.; Ambrose,, Esqs, Appear trig for· Division of Alcoholic·. 

· . 13~v,erage. C,ontrol 

·.BY ··TBE .PIREGTOR:. - ·.·:, .. 

. •, . ' . . . 

· --_ .- ·Hearer's Report 

.· ... Liiensee pleaded not guilty to .the following ~M~ge~/ . 
·. u 1 e .. On· .Se:pterµber _: 1_€),, _ · 19,·· 22·, 23., 30,: Oc-tober _ 5 _,and €>,:.· 

.. -1_967; you··ali·owed; permi.tted and ·suffered gamblin,g · 
in ·anC;l.·,,.µrrnn· ·y·our. · 11cehsed premise .. s, viz.:, .the:··.·.:_.· 

·. ·- ·makip,g .. and accepting or· bets· in. a lottery,· . · : -._ . , 
COrrnfiOtlly: kUOWrl .. aS the V fiumberS gatne; I in VlOlatfQrt . 

· ·:.~f Rule<7-· ()f. State Reg·u1ation· No .. 200.· 

H·2 .• ·- ·::.ori .$~pte.mber: 1··6:,·_ 19, .. ;22, ·23, 30'7 O'ctober, 5·.an<t6;·;::· .. · 
1'967,' _you. allowed·~ permitted and_ suffered t1cket:s. 

-:ahd<par.t:tctpat1oh rights_ in a lottery commonly ·_ . 
,· :: '·known-:" as·':.: the-~ 'numbers.· game t. to. be sold and off:er~(J.'d :· ' 

.· .. · for· sale· l_n and .updh your_ licensed_ premises, a)J.d'- .··· 
,~_allowed;:. permitted.-:and -suffered ·such tickets··.an.d 

- p.a.rtic1.p-ation right$ in. and -µpon your liceirne.d · . 
·-,.p:r·~mise.s,;. · iri _vlolation of Rule 6 of ·Stale· Regµla-· ··:-' 
-·_ti-on Noe. 20~.n. -

...... ··. . i ~hail Confine this report to the occurrences WhiCh · 
.. tbok 1:>~ac(3 .. in .t_he -:ba1.,roo~ (the licensed premises) only·e _T-.am· .. · 
·. QfsrcJgardirtg ·a.ny:activity -~hich. took· place. in· any· area· othE:~r·- .... ·:_:. 
· · fhan : the. barI;bom. · · 

,·' ,·' .. 

. . : ' 

· ............. . 

·. ~ . . 

',· 
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Agent S (who possessed ample experience in conducting 
gambling investigations including numbers betting) gave the 
following account: Pursuant to spectfic,assignment to inves­
tigate alleged gambling activities, he visited ·the licensed 
premises which he described as having the appearance of "·a 
regular restaurant, package sto're and tavern combined" on ~ 
several occasionse 

·~ , Ac.companied by ABC Agents M, R and G, he entered the 
licensed premi.ses on September 16, 1967 at approximately 
12:50 peme The agents positioned themselves at the bar. A 
male identified as Gilbert.Graeber (usually called "Bob0 ) was 
tending bare Bob not only. served other patrons but also made 
change for the purchases as required. After testifying that 
the agents discussed numbers be~E with Bob, and that R in 
particular asked about numbers bets, the questioning revealed 
the following: . · 

11 Q ~!hat did he [R) ask him? . . 
A · He asked about numbers bets and Bob replied~ 

wsure,' and he went to the back bar and he 
picked µp a piece ot paper, a piece of vklite 
·paper~ and a pencil and he handed it to R---o 

Q Did you hear what, if anything, he said to R---? 
A Yes$ He told him to write down what he wanted~ 
Q Did you see what R--- did? 
A R--- began making notations with the other agent 

and they got together in a huddle to make the 
numbers b~ts and at this time I left them and 
went into the rear portion of ·the premises and 
I conver~sed with Alphonso. n 

I am not reporting the conversation that S had with 
Alphonso (known as Alphonso Romano and·also known as nFunzin) 
because it did not occur· in the licensed premises@ The agents 
left the barroom at 1 :35 P•.mo, shortly after S returned theretoe 

The four ABC agents revisited the licensed premises 
on September 19, 1967, at approximately 12:15 p@m., an4 posi­
tioned.themselves at the bar~ The patronage consisted of . 
approximately fifteen males and nine females. Graeber (Bob) 
was tending bar unassisted from the time the agents entered to 
the time that the agents departed from the premises at 1 p~m. 
Graeber made no mistakes in serving the agents and made change 
as requirede 

After· t-Tu~e agents conversed with Graeber concerning 
previously mentfoned numbers bets, G requested Gra.eber to . 
furnish him with pencil. and paper in order to record additional"· 
betsQ Graeber produced: pap:err and pencil, whereupon G recorded 
his bet on 916 f.o.r twenty-f:Uwe cents and twenty_-five cents or 
a total·. of fiftJ.7 c:ents e G then recorded a bet on 325 for· 
fifty cents and ~llty cents or a total of one dollar' .. for Agent S~ 
He· then recorded"' a: bet on 864 for fifty cents and fifty cents 
or a total of one dollar for M, and a bet on 539 for twenty-five 
cents and twenty-five cents or a total of fifty cents for R. 

·The total amount bet was three dollars. Graeber was watching · 
on the opposite side of the bare At this point the testimony 

. proceeded thus·1y: 

"Q Did you see what G--- did? 

\ 
\ 
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A Well, he wrote the numbers bets down and took 
the three dollars and he says to Bob, 'I have 
three dollars for numbers,' and Bob replied, 
~Wait till the boss turns· his heade' He was 
referring to ~am Romano up front~~· 

********* 
Q But. he said that and then what? . 
A Well, Bob, M~a Graeber, kept looking down at the 

front portion of the bar to see.if Sam was 
looking at him or checking, apparently, and when 
he saw.that Sam wasn't looking in that direction 
he took the slip and the. money from G--- and he 
placed them into his right pants pocket~ 

Q Did MrQ Graeber appear to kno~.what he was doing? 
A He certainly did, sire 

******* 
Q Did you say anything as you were going out? 
A Yese ~le told Bob to make sure he got the be·t~ 

in ;and he; said, ··non 1 t worry'J they will b~ in.~ 
.If y·ou. g·uys; h.i-t~ ~nd. lr~U ar~ ~J;1t be:~,~ t.eunoJ~~-l'.'"o;w·, 
I w111:.hold. the money f·or y-ouQ '''.' · 

On September 22, 1967, S revisited the licensed 
premises at 11:35 a.m., again accompanj_ed by M, Rand Ge 
Andrew Saporito '(husband of the licensE~e) ·and Bob were. tending 
bar. The agents positioned themselves at the bar. After Sam 
Romano called Graeber to the package goods section, G made 
notations on the bar of numbers bets for himself and for R. 
G, followed by R, proc_eeded to the package goods area. S and 
M remained seated at the bar. S observed G hand Bob a slip 
and money and depart from the premises with Re He heard no· 
conversation. 

On September 23, 1967, the aforesaid agents visited 
the licensed premises twice0 The agents entered the licensed 
premises together at 12:20 p~m@ and sat at the rear portion of 
the bar near the dining room. Graeber was tending bar. 
Saporito walked about in a supervisory manner and, if Graeber 
was busy, he would assist himo Graeber served the agents 
several drinks, took payment therefor and made change as 
require~@ Upon being questioned as to whether there.was any 
occurrence between the agents and Graeber, S responded, "Yes" 
There was conversation and Mre Graeber said, he said, 'From 
now on you should put your bets in an envelope,' because Sam 
had asked him what G~-- had given him on the previous visit 
when we had left the premises.,," Continuing, Graeber said that 
he "didn't want anyone to know his businessG 0 The agents 
departed from the premises at 12:45 p.m$ 

On the same day, prior to re-entry at approximately 
2:05 p.me and while the agents were in a motor vehicle, M 
recorded several numbers on a slip of paper and placed the 
slip.and the sum of $2~50 in an empty cigarette package. 
Upon entry the agents placed themselves at the same position 
at the, bar as heretoforeG Again, Graeber was tending barQ 
Then, S testified as follows: 

"Q· 1reil us what happened after that. 
A Well, M--- placed the pack on the bar, the 

pack of cigarettes, Salem, bearing the numbers 
slip and the money and he said, 'The money is 
in there, tooo ' 
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Q To whom did he say that? 
A To Mr. Graebero He handed the pack across . 

the bara Mre Graeber looked up and down and 
he picked up the pack and he said, 'What 9 s in-· 
here?w And M--- replied, 'Two dollars fifty 
cents and a slip~' So he put the cigarette· 
pack bearing the money and the slip into his 
shirt pocket.and he nodded his head up ~nd 
down: affirmatively 11 uw ' 

.The agents left the premises at approximately 4 p.me 

On September 30, 1967, at 1 :05 p.me, 'the four ABC 
agents returned to the licensed premises and seated themselves 
at the same position at the rear cof the bar® Graeber served 
the agents "five, six times." Saporito served them "about two."· 

M recorded on a small white slip of paper unumber 864, 
fifty· and fifty; he wrote 104 for fifty and fifty; and 318 for 
fifty and fifty, a total of three dollars in bets.n At the · 
time of the.recordation Graeber was behind the bar directly in 
front of the agentsG M wrapped up the money in the slip and 
placed the items in an. empty cigarette pack which he had on 
his persono · 

Upon being questioned as to what he heard or saw, the 
agent replied, "Agent M--- said, 'Bob, the bets are inside, 9 

and Bob took the cigarette pack and placed it in the left rear· 
pants pocket, in the rear of his white pantson 

Thy agents departed at approximately.3:50 p~m. 

On October 6, 1967, S returned to the vicinity of the. 
licensed premises accompanied by M and a county detective at 
approximately 2~55 p0mG S and M entered the licensed premises 
upon arrival and took a position at the bare Graeber was 
tending baro The patronage' consisted of ntwo or three maleson 
M handed Bob a pack and said, "The bets and money are in the 
cigarette packcn Bob replied, 0 0kay, it's in,n and placed the 
cigarette pack with the ma~ked money into his rear pocketo '· 
M then said, nBob, make sure the bets go in on timen and Bob 
replied, "Don it worry,., I am going dm-m the street as soon as 
I get out of hereon · · 

The agents then proceeded to the pizza area and had a 
discussion with Funzi which I shall not elaborate upon because 
I find and report that that area did not constitute a part of 
the licensed premises. 

Graeber was seen leaving the premises nshortly after 
three o'clock." Prior to that time he had been tending baro , 

The agent~s testimony on cross examination was essen­
tially corroborative of the testimony adduced on direct exami­
natione 

Referring to the date of September 19, 1967, of the 
approximately twenty-four patrons two or three were positioned 
at the bar, the others were seated at tablese Bob was behind 
the bar most of the time" He heard'p?-trons and Bob converse 
uregarding drinks,,n He heard a waitress order cokes<ll Bob 

. served the cokes(j When offered a drink by the agents? Bob 
responded, 11 he would like a. drl.nk but he had to wai.t unti.1 he 
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was off-duty because his orders are not to.drink whfle he was 
working, from Mr,, Sapori_~o and Mr o Romanoo n · 

Referring to Bobis general appearance, t~e agent 
stated that Bob appeared to be approximately fifty-five years 
of age; at times he was cleanly shaven and other times he had 
a light beai'd. At times ·his eyes would be bloodshoto When 
questioned.as to whether there was anything signific~nt about· 
Bob 1 s appea:rance~. t:Qe agent responded, "Well 9 in my opinion, 
from my observat·ions he appeared to me to be a man who w~~ 
.working' ·that wanted to workQ He was a man that 1maybe could 
have been an alcoholic, maybe~ in the pastG He looked to ~e 
to be a man that was slightly_ nervous, twitched a little bit 
when he talkedo He was a man that looked like he had been a 
·•rummy' and was trying to get on .the right road and, in f_act ~ , . · 
he looked to me .that he might'·:have even been a member of the 
AA&" Later· the witness added, ·nBut he looked to me like a 
man who at one time was a drinkerq) He looked to me like he 
had been rehabilitatedG, He was very·coherent~ He was. 
respectable in his.actions -- he didnwt try to cheat or clip" 
We left money for that reason, to test himo He was 
respectable to.Mr. Saporito~ very respectable and fearful 
both_ of Mr. Saporito and Mr G .Romano e He was very conscious 
of what he dida He knew .bY taking bets he was wrong,. 
because he Said he didn U t Want to be Seeno IC 

G testified that, accompanied by ABC Agents s, M 
and R~ he· entered the licensed premises on September 16, 1967 
at 12~50 p.m" At one point during the investigation S left 
the group and proceeded to the pizzeria section of the 
premises. During the period of time that S was gone, R 
asked the bartender Bob to take their numbers bets for that 
day. R wrote on a slip the number 363 for himself, the 
number 554 for:M and the number· 318 for G, each for one 

. dolla.r. Afte~ recording the numbers~ R handed the slip to 
Bob and said, "That's a total of three dollars, ri'ght?n . 
Bob took the. money, put it in his pocket and said that ne 
would get the bet ine · 

It, was stipuJ.ated that G0 s ·testimony would be the 
same as the testimony offered by Agent S as to all of. the 
occurrences testif.ied to by S except for the date of October 6, 
1967, on which d~te G.did not accompany S into the licensed 
premiseso · · 

Additionally~ G testified that he.accompanied M 
into the licensed premises on October 5, 1967, at approximately 
2:30 p.m. and that they positioned themselves at the rear 
portion of the bare Graeber and Saporito were tending bare 
Prior to entering the barroom he had observed M writing two 
numbers bets (one for each agent) on a slip of paper, each for 
one d.ollara M ·had_ placed the slip and money in a cigarette 
pack~ M said to Bob, "Here~ Bob, here are our number bets for 
today. 98 Bob accepted the cigarette pack, placed it in his 
trousers pocket and said 51 nokay, you got ito 18 ·" 

It W(\.S stipulated that the testimony of Agent R, who 
participated in the investigation on September 16, .19, 22, · 23 
and 30, 1967, and the testimony of Agent M who participated in 
the investigation on September 19~ 22, 23, 30~ October 5 and 6, 
1967, would be ·cumulativeo 
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In defense of the charges the licensee produced Dro 
Endre Nadas (a licensed physician of the _State of New ~ersey 
who .specialized in ·psychiatry) Q He examined Gilbert Graeber 
(Bob) on January 2) 1968 and March 13, 19680 His clinical 
examination revealed·that Graeber exhibited.signs "of liver 
disease~ lung infection and involvement of his peripheral· 
nerves~ peripheral neuropathy, that is, a tendency to para~ysis 
of his limbs, and signs of chronic brain syndrome associated 
with intoxication, ~thanol, that is, ethanol alcohol, and this 
is in addition. to what may be congenital absence of. intellect, 
that is, ~efective intellect, and this is in addition to a 
probable reading difficulty that he had when he was a child 
so hE:L.couldn v t obtain any education whatsoevero He is 
illiterate~ incapable of reading and writing." The doctor 
administered a brief intelligence test, not based on education, 
but based on native intelligence·; and he gave Graeber an 
imbecile rating Cl It was h.is opinion that Graeber could. not 
distinguish between righ~ and wrong, that he would be unable 
to comprehend the nature of a gambling transaction and that his 
mental impairment was permanento In so far as he was able to · 
determine~ Graeber was unable to read and writeo 

On cross examination the doctor reiterated that, in 
his opinion~ Graeber was not capable of understanding the 
significance of a numbers bet "with respect to its legality or 
ille.gality and its consequences•w nor did he believe that 
Graeber '°knew at that time that he was taking a numbers bete" 

Andrew Saporito (husband of the licensee) testified 
that he helps take care of his wifeQs business~ He was not 
aware of any form of gambling being carried on at the licensed 
premisesc Graeber. is not employed by his wife at the licensed 
premises nor is he a bartender thereo He assis-t-s Saporito in 
maintaining his Utown properties'j such as parking lots,-picking 
up rubbish, taking my dogs for a walk, doing a little painting 
on the outside" eu He then offered the following testimony,: 

~Q Nbw, with refe~ence to his mental condition, 
how would you~ having seen him~ and so forth, 
how would you classify him? 

A Well~ he is like a little boy. I have to shave 
him~ I have to keep him clean& I have to tell 
him when to eato If I am not there to tell him 
to eat something, he will go without foodc 
\\Then I met him he was partly dead and I took 
care of hiooc I felt sorry for himo He is an 
unfortunate-au 

On cross examination~ when the witness was asked, 
"Do you give him pocket rnoney0

, he replied~ 91 Just his needs, 
such as cigaretteson He has lrn.own Graeber for approximately a 

· year-and-a-half o 

Bam.ftomano and he tend bar in the daytime& He tends 
bar every day unt11'3 p0mw If he s~ould go on an.errand, Sam 
is left In chargeo He recalled seeing the agents on the days 
referred to, by themo On none of these days did· Graeber tend bar. 
He had never seen Graeber tend bar© Finally, Saporitois testi­
mony disclosed the following~ 

Does Mr~ Graeber have a practice of leaving the 
tavern every day at th~ee oiclock? 
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A Not a practiceo It 0 s only if(! tell him 9 
0 Well~ you Vant to go for a walk'? 9 Or he has 
some friends that he visitso He has Marty~· 
the cleaner~ who he will go there and chato 
Then he has the beauty parlor and they might 
give him twenty-five cents to take the garbage 
oUto 

Q Is that all done after thr.ee on clock? , 
A .Anytimeo· · Sometimes somebody will. call me· up 

. and say~ ·0w111 you. sp~re Gil sometime for· five 
· minutes? v ga , 

· The ··11censee (Eunice Saporito) testified that she is 
in the licensed premises anusually from six to ten. and during · 
the day when neededc ~!} She was not aw~e of any .gambling · ·. 
activity in the licensed premises c Gilbert Graeber is not an . 

. employeea 

.On cross examination the witness denied.that Graebe·r 
performs ~ny kind of services in the licensed premiseso 

· Samuel Le Romano (who iljlanage,s the business conducted. 
by the licensee) testified that Graeber 0 s name does not · .· . 

.. appear on the payroll records,. nor does he perform any . . . 
services at the licensed premiseso He had no knowledge of . 
any gambling activity being carried on in·the licensed premises· 
on the dates mentioned ,in the· charges o Graeber was not a bar• · 
tender· on any of these .. dayso Graeber cannot count or make. 
change" · 

On cross examination the witness testified that 
Graeber was never in the licensed premises on the dates and·-'. 
at the. times that the ABC agents claimed that ·they werei .in -th.e. 
license~ premiseso 

. . .· . '• 

Mildred Ferruso (whose son Michael is the food con-· 
cessionaire in the dining :r.oom to the rear of the barroom.). 
testified that Graeber is not employed by the licenseeo 

It· is· apparent that the disposi tive issue. presented~ .... · · 
for determination is mainly factuaL, 

. We are guided by the firmly established principle· .. 
that disciplinary proceed.ings against liquor licensees are civil 
in ·nature and require proof by a preponderance.of the believable·. 
evidence onlyo Butler Oak Tavern Ve Division of Alcoholic .. . . · .... · 

. Beverage Control~ 20N.:1Jo·373 (1956)~ Freudvo Davis, 64N.iiJQ .. 
SuperG 242 (Appo Divlil 1960)~ not officially reported)) reprin,~ecl' · 
in Bulletin 1491, Item 1Q · 

In appraising the factual picture presented herein~ 
the credibility of witnesses must be weighedo Testimony~ to._ be 
believed~ must not only proceed from the mouth of a credible' . 
witness but must be credible in itselfo It must be such as the· 
common experience and observation of mankind can approve as· . 
probable in. the circumstanceso Spagnuolo v~ Bonnet~ 16 N"Jo· 
546 ( 1954) 9 Gallo v© Gallo~ 66 NoJ o Supero 1 (Appo Div~ ·1961)o. 

; '•' 

The general rule in .these cases is that the finding·· 
must be based on competent legal evide~ce and must be grounded 
on a reasonable. certainty as to the proba bill ties arising fl'.b1Yl .. ·· 
a fain consideration of the evidenceo 32A CoJ QSo EviC!_ence,·· 
sec0 10420 · · 

. ~. 
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I closely observed the demeanor of the witnesses as 
they testified and made a careful a~alysis and evaluation of 
their testimonyo 

I perceive the evidenc.e is overwhelming that . 
gambling activities (numbers playing) were allowed

51 
permitt~d 

and _suffered in the licensed premises a·s chargedo . .. 

0 

t find; the testimony offered by the ·Di v'ision agen.ts, 
describing the ·~umbers betting activity engaged in between 
them and Gilbert Graeber on the various dates mentioned in the 
charges., per'suasive and a true portrayal of the gambling 
act.ivities describedo · · -

!;:.:find as e. O£Orollary ·th~:t Graeber did· atrtually per­
form sarvic~s as a b8l,:r~t~1der (.as ··t:e:sti.f'ied 'CC b1 th~ ~l~fit.s.) . 
and was~ tnQJ:>e;foJC>e, e.mplo1¥t~d bJr th~ lie~lf.u~e~~ '?'he.. fa.et th~t 
Graeber. may- not. ha;v~. been. eomp~nsa,tec;l· f·o.r; per.,fQr·ming the$;@ 
S'.e:rvtc:es and was _not on the payroll o,f· the licensee is -ir,:relevant 
to the issue of employmentG .--Vide, Re Jacobs~ Bulletin 935, 
Item 3 ~ and Re Neim·, Bulletin 1772, Item· 2il 

' . 

Additionally, .after considering all of the evidence 
adduced herein I find that Graeber was able to comprehend the 
nature of a gambling transaction~ It is my view that the···· 
agents 8 testimony was not a concoction, maliciously contrived 
to inculpate an innocent licenseeQ . · 

.I cannot be unmindful of Saporito~s testimony on cross 
examination wherein he stated that Graeber visits with friends, 
that he chats with nMarty~ the cleanern, tha.t he is entrusted 
to remove garbage at a beauty parlor~ This does not bespeak 
of the actions of an imbecilea It is significant that, although 
the licensee produced a number of witnesses in her behalf, 
she failed to produce Graebero 

Finally, I observe that it is a well.- e sta bli shed and 
fundamental principle th.at a licensee is :responsible for the 
misconduct of persons employed and fully responsible for their 
activities during their employment on licensed premisess 
In re Olympic In,gi; ~ 49 NqJ g Super a 299; In re Schneider, 12 
N.,J ~ Super~ ~r!i-9~ UppQ Div(;\ 1951); Rule 33 of State Regulation 
Noe 200 FurtJrn~:rmore, the responsibility of the licensee does 
not depend up11Di1t1 his personal knowledge or participation~ In 
fact, it has 'been held that a licensee is not relieved even if 
the employee violates his .explicit instruction90 Gr~enbrier, 
Inco VG> Hock, 14 NoJ o SuperQ · 39 (App., Div~ 1951'); Fo & A. : 
Distrib~ Coo v~ Div, of Alcoholi~Beverage Control, 36 NoJa. 
34 (1961)0 . . . 

After carefully considering and evaluating all of the 
evidence adduced herein~ and the l~gal principles applicable 
thereto~ I conclude that the Division has proved its case by 
clear and convincing testimony and by a fair preponde.rance of 
the credible evidenceo I therefore recommend that the licensee 
be found guilty of the charges he1~ein" · · 

The licensee has a prior· adjudicated record of sus­
p~nsion of license by the Director for five days effective. 
July 91 1962, for sale below filed pricee Re Saporitd, Bulletin 
1468, items 10, 110 The p~ior· record of suspension of license.­
for dissimilar violation disreg.a·:rded because O(;·c1Ltrring more 
than five rears agof it is ~urthe:r recommendedJ'that the license 
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be suspended for sixty dayso Re Lenr~n$ Inc~~ Bulletin .1789 9 
Item 5e 

Conclusions and Order 

Written exceptions to the Hearer~s report and 
argument thereto were filed by the licenseevs attorneys, 
pursuant to Rule 6 of State Regulation NoQ 16Q · 

. I find that the matters contained in the exceptions 
have either been considered in detail by the Hearer in his 
report or are without merito.__ · 

Consequently~ having considered the entire record 
herein, including the transcript of the testimony~ the 
Hearer's report and the exceptions and arguments with reference . 

. thereto~ I concur in the findings and recommendations·or the 
Hearer and adopt th~m as my conclusions hereino 

·Accordingly., it is 9 on this 19th day of August, 1968, 

ORDERED that Plenary Retail Consumption Lfcense C-54, 
issued by the Municipal Board of Alcoholic Beverage Control of 
the City of Orange to Eunice Saporito for premises 281-283 
Scotland Road~ Orange, be and the same is hereby suspended for 
sixty (60) days~ commenaing at 2:00 a~m9 Monday, August 26 
1968, and terminating at 2:00 aom. Friday~ October 25, 196S. 

JOSEPH Me KEEGAN 
DIRECTOR 

4. STATE. LICENSES - NEW APPLICATION FILED. 

Jacobson Beverages, Inc. 
35-37t Euclid Avenue 
Manasquan New Jersey 

Application filed September 24' 1968 for place-to-place 
transfer of State Beverage Disfributor 1 s License SBD-38 
from 628 Higgins Avenue, Briel.le, New Jerseye 

Q~ ~ !c:l.st_~ .. 
. .{j;;ph J. Keegan . a""-

Director · 

New Jersey State Library 


