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Writ of Certiorari. 

NEw JERSEY, to wit: 

(L. S.) 

STATE oF NEw JE,RSEY, to: THE MAYOR 10 
AND ALDERMEN OF JERSEY CITY, in the 
COUNTY OF HUDSON' MICHAEL I. FAGEN' 
Director of Streets and Public Im-
provements thereof, and JAMES RADI-
GAN, City Collector thereof, GREETING: 

We being willing for certain reasons to be cer-
tified of certain charges, or water rates or water 
rents alleo·ed to be arrearages shown upon the 

' 
0 

20 books of the City of Jersey City and its Water 
Department, made the basis of a certain statement 
alleo·ed to show such arrearages, and filed by 
1\1:ichael I. Fagen, Director of Streets and Public 
Improvements of said City with James Radigan, 
City Collector, the officer charged with the duty of 
collecting of tax arrears, and the action of such 
City Collector therein, and especially of all acts 
or proceedings re1ative to a proposed sale of cer-
tain premises of Lehigh Valley Railroad Com-
pany as set forth in a Notice or Advertisement 30 
of Tax Sale known as Tax Sale No. 63 of Jersey 
City and first published April 17, 1926, said sale 
to take place May 17, 1926, we do command you, 
that said charo·es and the books containing· the 

0 . 
same, said statement, and said notice or advertise-
ment of Tax Sale, proceedings and records, and 
all things touching and concerning the same, as 
fully and entirely as before you, and each of ~ou, 
they, or any part thereof, remain, to ~ur Justices 

· of our Supreme Court of Judicature 111 Trenton, 40 
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Writ of Certiorari. 

on the second day of June next, you certify and 
send together with this writ, that therein may 
be done what of right and according to the law of 
this State should be done. 

WITNEss, WILLIAM S. GuMMERE, Chief Justice 
lO of our Supreme Court, at Trenton, this thirteenth 

day of 1fay, A. D., Nineteen Hundred and Twenty-
s1x. 

(signed) Eow ARD J. KELLEHER, 
Clerk. 

(signed) JOHN MILTON, 
Attorney. 

20 A True Copy. 

30 

JOHN MILTON, 
Attorney. 

3 

Allocatur. 

NEW JERSEY SUPREME COURT. 

LEHIGH VALLEY RAILROAD COM-
PANY, 

Prosecutor, 

vs. 

THE 11:AYOR AND ALDERMEN OF 
JERSEY CITY, MICHAEL I. FAGEN 
and JAMES RADIGAN, 

· Defendants, 

w RIT OF CERTIORARI. 

Returnable June 2, 1926. 

John 1.1ilton, Atty., 
1 Exchange Place, 
Jersey City, N. J. 

I allow this writ. Let it be sealed, on condition 
that the Prosecutor pay the amount conceded to 

10 

20 

be due and it is further ordered that such payment 30 
shall not be a waiver of the rights of either party 
and that either party may take depositions on 
notice. 

May 13, 1926. 

(signed) CHAS. C. BLACK, 
J. S. C. 

40 
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Return. 

NEW JERSEY SUPREl\fE COURT. 

LEHIGH VALLEY RAILROAD 
COMPANY, et al., 

Prosecutor, 

vs. 

THE l\,fAYOR AND ALDERMEN OF 
JERSEY CIT·Y, et a.l., 

Defendants, 

On Cer-
tiorari. 

To The Honorable, The Justices of the Supreme 
Court of the State of New Jersey: 

In obedience to the command of the Writ of 
certiorari hereto annexed, directed to The Mayor 
and Aldermen of Jersey City, tl}e undersigned, 
Director of Streets and Public Improvements of 
Jersey City, and James Radigan, City Collector 
of Jersey City, I do hereby certify and return un-
der my hand to the Honorable, The Justices of 
the Supreme Court of the State of New Jersey, 
that I, lVIichael I. Fagen, am Director of Streets 

30 and Public Improvemets of Jersey City, and as 
such am the official charged with the duty of the 
collection of water rents therein; that on April 7, 
1926, I did file with James Radigan, City Collec-
tor, the officer charged with the duty of the col-
lection of tax arrears therein, the statement cop-
ied in his return to said writ. 

That said statement is based upon unpaid 
charges ag·ainst the Prosecutor appearing on the 
books of the Water Department for water sup-

40 plied as ascertained by tests of the meter in use 
in Prosecutor's property, made by the Water De-
partment of Jersey City, which tests were made 

5 

Return. 

from September 14th, 1922, to and including Sep-
tember 16th, 1922; that those tests disclosed that 
the meter installed did not register fully the quan-
tities of water passing through; that as a result 
of this discovery the same percentage of inac-
curacy was applied back over the entire period 

10 covered by the charges hereinafter made and the 
charges below copied were by my direction en-
tered on the books of the War Department and 
bills therefor rendered to Prosecutor on Septem-
ber 20th, 1922, and thereafter, who thereupon re-
fused to pay the amounts as charged. 

Following is a list of said charges as the same 
appeared on the books April 7, 1926, the date my 
statement was filed with the City Collector, to-
g·ether with the periods for which said charges :20 
are made:-

STATEMENT' SHOWING AMOUNT' CERTIFIED TO 
TAX SALE 

OwED BY LEHIGH VALLEY R. R. Co. at Dec. 31, 1924 
With Interest Computed to May 17, 1926-

Date of Tax Sale 

The Amount listed below is all for an Inaccuracy 
Charge 

The Current Water Charge for Same Period 
is Paid 

From 
1918 

To 
1922 

Amount 

May 23, August 23, 67907900 cubic 
feet__________________ $50,930.93 

Interest Computed to May 17th, 1926 31,366.17 

Total Amount Certified to Tax Sale $82,297.10 

30 

MICHAEL I. FAGEN, 40 
Director of Streets & Public 

Improvements. 
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Return. 

NEW ,TERS.EY SUPRENIE COURT, 

LEHIGH VALLEY RAILROAD COM-

PANY, et al., 
Prosecutor, 

vs. 

THE MAYOR AND ALDERMEN OF 

JERSEY CITY, et al., 
Defendants. 

On Certorari 

To the Honorable, the Justices of the Supreme 
20 Cou,.rt of the State of New Jersey. 

In obedienc.e to the command of the writ of 
certiorari hereto annexed directed to The l\,fayor 
and Aldermen of Jersey City, Michael I. Fagen, 
Director of Streets and Public Improvements of 
Jersey City, and the undersigned, James Radigan, 
City Collector of Jersey City, I do hereby certify 
and return under my hand to the Honorable, the 
Justices of the Supreme Court of the State of 
New Jersey, that on April 7th, 1926, Michael I. 

30 Fagen, Director of Streets and Public Improve-
ments, who is the official charged with the duty 
of the collection of water rents in Jersey City, 
did file with me, the officer charged with the duty 
of the collection of tax arrears, a statement of 
which the following is a copy:-

40 
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Return. 

To the City Collector, 
Jersey City, N. J. 

Dear Sir: 
Pursuant to the provisions of Section 33 

of an Act of the Legislature of the State of 
New Jersey known as the Tax Sale Revision 
(Revision of 1918) and the supplements and 
amendments thereto, I hereby certify to you 
the following liens for delinquent water 
charges against the properties set forth here-
in for sale in Tax Sale No. 63, pursuant to the 
terms of said act. 

Very truly yours, 
MICHAEL I. FAGEN' 

Director, Department of Streets & 
Public Improvements. 

Dated April 7th, 1926 
3:10 P. M. 

Attached to said statement was a list, of which 
the following is a copy:-

F ACTORY METERED AccouNTS IN TAX SALE. 

Name 
Lehigh Valley R. R. Co. 

a/c 639a 

Location 
Johnston Ave. 

Block 2145 Lot 

Amt. Due 
$50,930.93 

Int. 
$14,005.00 

Thereafter, and on or about April 17th, 1926, I 
did cause to be inserted in the Jersey Journal and 
the Jersey Observer, official newspapers of Jersey 
City, an advertisement, of which the following is 
a copy:-

OFFICE OF THE CITY COLLECTOR, 
Jersey City, New Jersey. 

Total 
$64,935.93 

10 

20 

30 

40 
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TAx SALE No. 63 

Public Notice is hereby given that, pursu-
ant to the provisions of an Act of the Legisla-
ture of the State of New Jersey, known as the 
"Tax Sale Revision", Revision of 1918, and 
the acts amendatory thereof, the undersigned, 
City Collector of Jersey City, will sell at 
PUBLIC AucTION, in the Assembly Chamber 
in the City Hall in said City, on 

MONDAY, MAY 17, 1926, 
at ten o'clock in the forenoon, the several lots 
and parcels of land described below to such 
persons as will purchase the same. 

Said lands will be sold to make the amounts 
severally chargeable against the same on the 
first day of July, 1925, as computed on the 
list of lands subject to sale on file in my office, 
together with interest on said amount from 
said first day of July, 1925, with interest to 
the date of sale and costs of sq,le. 

The following is a description of the sev-
eral lots and parcels of lands to be sold, the 
owner's name as contained on the list in my 
office with the total a1nount due as computed 
to the first day of July, 1925, with interest to 
the date of sale and costs of sale. 

JAMES RADIGAN' 
City Collector. 

Included in said advertisement was the follow-
ing item:-

SalesNo. Block Lot 
34562 2145 40b 

Street 
Jersey Ave. 

To Whom Assessed 
Lehigh Valley R. R. 

Total 
Amount Due 
$82,297.10 

I caused the said advertisement to be continued 
weekly once each week until and including May 
15th, 1926. 

JAMES A. RADIGAN' 
City Collector. 
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Reasons. 

NEvV JERSEY SUPREME COURT. 

LEHIGH VALLEY RAILROAD COM-
PANY, 

Prosecutor, 

against 

lVIA YOR and ALDERMEN OF J ER-
SEY CITY, et al., 

Defendants. 

The Prosecutor herein writes down the follow-

JO 

ing reasons for a reversal of the action of the 20 
Director of Streets and Public Improvements of 
Jersey City, in making charges against Prose-
cutor for water alleged to have been furnished 
to and consumed by Prosecutor and in certifying 
said charges to the City Collector of Jersey City 
as arrearages, and also the action of the said 
City Collector in including the said charges in 
the sale advertised by him to be held May 17, 
1926, of property of Prosecutor: 

1. The said charges in part represent moneys 30 
claimed to be due from Prosecutor to The Mayor 
and Aldermen for quantities of measured water 
furnished by it to Prosecutor, whereas in fact no 
such water was furnished to or consumed by 
Prosecutor at the time or in the quantities shown 
on the return to the writ in this matter. 

2. The said charges in part represent moneys 
claimed to be due for interest upon arrearages of 
moneys due from Prosecutor to The Mayor and 40 
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Reasons. 

Aldermen of Jersey City, for water furnished by 
it to Prosecutor,. whereas in fact no such arrear-
ages existed on the dates mentioned in the said 
return. 

3. The said charges purport to be for quanti-
lO ties of measured water furnished to and consumed 

by Prosecutor between :May 23, 1918, to August 
23, 1922, through a meter installed on premises of 
Prosecutor, whereas in fact such quantities of 
water, nor any part thereof, did not pass through 
said meter at the times and between the dates 
for which such charges were made. 

4. Said charges are for quantities of measured 
water alleged to have been furnished to and con-
sumed by Prosecutor between the dates aforesaid 

20 t~~ough said meter, whereas in fact no such quan~ 
fahes, nor any part thereof, were furnished, con-
sumed or measured. 

30 

40 

5. Said charges were not the result of an actual 
measurement, but are an estimate of quantities 
based upon a test which was insufficient, inaccu -
rate, and erroneous. 

6. Said estimate based upon said test, is un-
warranted in law, and unfounded in fact. 

7. The attempt .to sell the lands of Prosecutor 
for the cause alleged is an illegal and unconsti-
tutional effort to deprive Prosecutor of its prop -
erty without due process of law. 

8. The meter referred to in the return was ap-
proved by the Mayor and Aldermen of J ersev 
City and during the period covered by the said 
charges was under its exclusive control. 

11 

Reasons. 

9. rrhe · inaccuracies, if any, on which said 
charges are based, were due solely to the neglect 
of The 11:ayor and Aldermen of Jersey City in 
the performance of the duty reserved by it to 
itself, of inspecting and testing said meter to as-
certain whether or not it accurately registered the 
quantities of water passing through it. lO 

10. rrhe Mayor and Aldermen of Jersey City 
is estopped from asserting a charge for water 
alleged to have been furnished to and consumed 
by Prosecutor during the period mentioned in the 
·return. 

11. The said charges cover a period of time em-
bracing the period December 28, 1917, to March 
1, 1920. During said last mentioned period the 
property of Prosecutor, including the property 20 
embraced in the return of the City Collector, was 
in possession and under the control of the United 
States of America and any charge for water con-
sumed during said last mentioned period was a 
charge or obligation on the United States, and 
not upon Prosecutor. 

12. The possesion and control of the United 
States mentioned in the last preceding reason, was 
paramount to any lien in favor of The Mayor and 30 
Aldermen of Jersey City for water charges. 

13. The lvfayor and Aldermen of Jersey City 
are without power to sell the lands and premises 
referred to in the return, to enforce payment of 
charges for water, supplied during the period 
said premises were under the control of and oc-
cupation by the United States of America. 

40 
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Reasons. 

14. The charges set forth in the return are ex-
cessive, unreasonable, unfair and in violation of 
an agreement between The Mayor and Aldermen 
of Jersey City and Prosecutor in that they are 
calculated on rates in excess of rates charged by 
The Mayor and Aldermen of Jersey City to other 

lO consumers of water in like quantities and for sim-
ilar purposes as those furnished to Prosecutor. 

15. During the period mentioned in the return 
Prosecutor duly paid all bills rendered to it by 
The Mayor and Aldermen of Jersey City. The 
rates charged in the bills so paid were in excess 
of the rates charged by Jersey City to other con-
sumers of water in like quantities and for similar 
purposes as those of Prosecutor. The total ex-

20 cess collected by the Mayor and Aldermen of J er-
sey City from Prosecutor during that period is 
larger than the amount of the claims set forth in 
the return. 

30 

40 

16. The action of the Director of Streets and 
Public Improvements and of the City Collector of 
Jersey City are in divers other respects, illegal 
and void. 

13 

Stipulation. 

NEW JERSEY SUPREME COURT. 

LEHIGH VALLEY RAILROAD 

COMPANY, 

Prosecutor, 

vs. 

THE MAYOR AND ALDERMEN OF 

JERSEY CITY, et al., 
Defendants. 

10 

The parties hereto by their respective counsel 
stipulate the following state of facts: 20 

1. Prosecutor is a railroad corporation of the 
State of Pennsylvania. 

2. By lease dated June 17, 1914, the Lehigh 
Valley Railroad Company of N. J. ( a railroad 
corporation of the State of New Jersey) leased 
its entire property to prosecutor for the term of 
ninety -nine years from July 1st, 1914. Prosecutor 
is also the owner of all the stock of the Lehigh 

30 Valley Railroad Company of New Jersey. 

3. Defendant City is a municipal corporation 
of the State of New Jersey, a City of the first 
class, governed by a Board of Five Commission-
ers functioning under the provisions of Chapter 
221 of the Laws of 1911, known as the Walsh Act 
and under the so-called Home Rule Act entitled 
"An Act Concerning J\IIunicipalities ", approved 
March 27th, 1917, and the supplements thereto 

40 
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Stipulation. 

and amendments thereof and any and all statutes 
applying to cities of its class. 

4. Michael I. Fagen, a 1ne1nber of said Board 
of Commissioners, is the Director of the Depart-
ment of Streets and Public Improvements, which 

10 Department includes the management and con-
trol of the City's water supply and distribution. 
Andrew B. Mauzy is Water Conservator of the 
City since July, 1921, and acts under the direction 
and control of said Michael I. Fagen. 

5. Prosecutor's supply of water is furnished 
by defendant City and the water so supplied is 
used by prosecutor at its Johnston Avenue yard 
solely for railroad purposes. 

20 6. The supply of water to prosecutor is fur-
nished at various points in J·ersey City, arnong 
which is the yard and terminal designated as the 
Johnston A venue Yard. 

7. Water furnished to said Johnston Avenue 
Yard prior to September, 1922, was furnished 
through a meter numbered 318,140 and known as 
a Hersey '.l1orrent model; also known as a Current 
Type l\!Ieter. The matters in difference between 
prosecutor and defendant City are limited to 

30 charges made by said defendant on this meter 
only. 

The said meter was sold and delivered by the 
manufacturer thereof-the Hersey Manufactur -
ing Company of Boston, Mass.-in 1908, and was 
installed in said Johnston Avenue Yard in the 
month of December, 1908. 

15 

Stipulation. 

8. On September 14th, 1922, at ten o'clock in 
the morning defendants instituted a test of the 
meter above referred to, which test continued to 
September 16th, 1922, a.t ten o'clock in the fore-
noon. This test was made by the use of a com-
pound meter installed by the City in tandem with 
prosecutor's meter above mentioned. During the 
said forty-eight hour test readings were taken 
every fifteen minutes of the registration of both 
meters. Copy of said readings is hereto annexed 
marked Exhibit I. 

10 

9. Thereafter and on September 20, 1922, de-
fendant rendered to prosecutor a bill for alleged 
arrears of water charges from May 28th, 1918, to 
September 14th, 1922, amounting to $50,_930.93 of 
principal, together with a letter, a true copy 20 
whereof is hereto annexed marked Exhibit II. 

10. The said sum of $50,930.93 mentioned in · 
the preceding paragraph was fixed by the City 
by assuming that the alleged inaccurate regi.stra-
tion established by the forty-eight hour test in 
September, 1922, had been continuous since May 
28, 1918, and that the quantity of water shown 
to have been registered during the period from 

. May 28, 1918, to September 14, 1922, was but 53% 
of that which was actually consumed with an al- 30 
leged consequent continuous loss to the City over 
the four year period of 47%; the sum of $50,-
930.93, being the amount in dollars which repre-
sents the alleged continuous loss of 47% for the 
period named, was arrived at by assigning to the 
known registration the alleged ascertained pro-
portion of registration or 53%. 
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Stip1dation. 

11. The claim of defendant City is based upon 
the theory that the type of meter through which 
the water was furnished would not register ac-
curately unless the flow of water through said 
meter was in excess of 300 gallons or 40 cubic 

lO feet per minute. 
12. Prior to the making of the said test the 

prosecutor promptly paid or tendered payment 
to defendant City of all bills rendered by defen-
dant City to prosecutor for water supplied to 
prosecutor. 

13. By virtue of acts of Congress and procla-
mations of the President of the United States of 
America, the property of prosecutor on December 

20 
28th, 1917, was taken over by the Federal Govern-
ment and controlled and operated by it from said 
date until March 1st, 1920, when possession and 
control ,,i1as surrendered to. prosecutor. An ac-
counting and adjustment between prosecutor and 
the Federal Government was had on June 19, 
1922, at which time prosecutor released the Gov-
ernment from any claim against it, and at which 
time prosecutor had no knowledge or information 
of the claim made by defendant City. 

30 

40 

14. In the advertisement of sale referred to in 
the return is included an item for arrears of taxes 
upon the property advertised for sale. These so-
called arrears a.re for taxes which prosecutor re-
fused to pay, and from the assessment of which 
prosecutor appealed, which appeal was still pend-
ing at the time of the allowance of the writ in 
this cause. 

17 

Stipulation. 

15. Under the rules and regulations governing 
the distribution of water supply of Jersey City 
during the period in question it is forbidden that 
any person except City employees shall make any 
tests, repairs or adjustments of water meters. 

16. Under the said rules and regulations no 
water meter is permitted to be installed until it 
is first examined, tested and approved by the 
officials of Jersey City in charge of the water 
supply and distribution. 

JORN MILTON' 

Attorney for Prosecutor. 

THOMAS J. BROGAN' 

Attorney for Defendants. 

JO 

20 

30 

40 
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Opinion. 

NEW JERSEY SUPRE~1E C01JH'l'. 

No. 245-MAY TERM, 1927. 

LEHIGH VALLEY RAILROAD 
COMPANY, 

Prosecutor, 

vs. 

THE MAYOR AND ALDERMEN OF 

JERSEY CITY, et al., 
Respondents. 

Argued May 5, 1927; decided August 15, 1927. 
SYLLABUS. 

1. A charge for water furnished by a munici-
pality to an owner or occupant of lands is not a 
tax, but is the subject of a contract, the sa le of a 
commodity, creating the relationship of seller and 
purchaser as between the municipality and the 
consumer. 

2. The amount of the charge n1ust be reached 30 with that certainty that would warrant a recovery 
in an action for goods sold and delivered. 

40 

3. Held, that the arrears of water rents sought 
to be made by a sale of prosecutor's lands were 
arrived at by methods and calculations making 
the result arbitrary, inaccurate, uncertain and 
speculative, and, in consequence, such charges and 
the proceedings for collection by sale of lands 
must be set aside. 

19 

Opin.ion. 

On Certiorari. 

Before Justices PARKER and CAMPBELL, 
For Prosecutor, JoH.N MILTON. 

For Respondents, THOMAS J. BROGAN and 
STEPHEN" M. EGAN' JR. 

The opinion of the Court was delivered by 
CAMPBELL, J. : 

The writ of certiorari brings before us for re-
view proceedings upon the part of the City of J er -

10 

sey City to sell lands of the prosecutor for alleged 
arrears of water rents and to review the alleged 
charges as shown by the records of the Water 
Department of the City, the statement thereof 
certified by the City Collector and the advertise- 20 
ment of sale. 

The Collector's return to the writ contains a 
copy of the statement of the vVater Department 
certifying arrears of water rents an1ounting to 
$50,930.93 of principal and $15,000 interest, a to-
tal of $64,935.93. The amount advertised by the 
collector is $82,297.10 which includes an item for 
unpaid taxes and interest which is pending in the 
courts on appeal from a tax assessment. No point 
is made, however, of the inclusion of such taxes 30 
in the proceeding to sell. 

Accepting the concession in respondents' brief 
that "the facts that are material to the issue-are 
set out in the brief for prosecutor, and, as they 
appear therein, are substantially correct'', we 
quote such facts as follows: 

'' On J\!Iay 23, 1908, the City and prosecutor 
entered into a contract for a supply ( of water) 
by the City to the Johnston A venue Terminal 
Yard of prosecutor in Jersey City. Pursuant 40 
thereto prosecutor installed a meter, the regis-
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Opin.ion. 

tration of which, under the contract, should 
'form the basis upon which bills shall be 
rendered to and payment made by' the pro-
secutor at a specified rate. On the morning 
of September 14, 1922, the City began a test of 
this meter which lasted forty-eight ( 48) hours 
ending on the morning of September 16th: 
This test _indicated t~at the meter, during 
the forty-eight hour period, registered but 53% 
of the water passing through it. There-
upon, upon the asumption that this defect had 
been constant during the prior period (back 
to JVIay, 1918), the Director of Streets and 
Public Improvements, entered charges on the 
books of the City representing the difference 
between 100% and 53%, covering a period 
from May 23, 1918 to August 23, 1922 (four 
years and three months) and rendered a bill 
amounting to $50,930.93 of principal. Prose-
cutor re~used _to I?ay this bill, although it did 
pay a bill which_ included the deficiency dur-
ing the test period. On· this refusal the Di-
rect?r of Streets and Public Improvements 
certified the $50,930.93 plus interest to the 
City Collector, as an arrearage of water rents 
and the latter advertised the premises fo; 
sale. Upon publication of the notice of inten-
ti~n of the City to sell the property of the 
railroad company for such alleged arrearages 
of water rents the company applied to the 
Court of Chancery for an injunction to re-
strain the sale upon the ground that . the 
moneys claimed were not due and that the 
proceedin_gs were otherwise irregular. The 
?ourt de?-ied a preliminary injunction because 
it conceived that there existed . an adequate 
re~edy at law by certiorari. Such refusal of 
r~hef was. nec_essarily followed by an imme-
diate application to this court for a writ of 
certiorari which was allowed by Mr. Justice 
B~ack: The reiturn certifies the test, the ap-
phca hon of th~ same ~ercentage of inaccuracy 
to the preceding period, the entries on the 

21 
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City's books, rendition of bill, and refusal to 
pay. '" '" * After the filing of the return and 
reasons, and the taking of depositions, under 
the rule had begun, the city, by stipulation, 
enlarged its claim by including a still earlier 
period (December 16, 1908 to May 28, 1918) 
and increasing its demand, $73,507.95 so that 
the record before the court discloses a claim 10 
made by the City amounting to $124,438.88 of 
principal, covering a period of thirteen ( 13) 
years and eight months based on a test made 
in 1922 lasting but forty eight ( 48) hours. 
This enlargement of the City's claim resulted 
from the discovery during the taking of 
depositions that the meter had been put in 
service in 1908 instead of 1918. '' 

The reasons filed are sixteen in number and are 
argued under seven heads or points, as follows: 20 

1. The theory on which the city bases its claim 
is unsound. 

2. The so-called test is not conclusive. 

(a) The testing meters were unreliable. 
(b) The test was insufficient and incomplete. 

3. The conclusions drawn from the test are fal-
lacious. 

4. The city is now estopped from asserting its 
claim. 

5. The claims for interest are unjustified and 
erroneous. 

6. The City is bound by contract to base charges 
on meter registration. 

7. Prosecutor is not liable for charges incurred 
during the period of Federal control. 

30 

40 
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We have not considered any of the grounds or 
reasons urged under Points 4, 5, 6 and 7 because 
at the outset we have been confronted by the argu-
ment, which w:e consider subsitantial, that the 
charges for water, forming the basis of the pro-
ceeding before us, are too inaccurate, uncertain 
and speculative, to permit the enforcement of pay-
ment thereof. 

Our conclusion is that a, charge for water furn-
ished by a municipality to an owner or occupant 
of lands is not a tax but is the subject of a con-
tract, the sale of a commodity, creating the rela-
tionship of seller and purchaser as between the 
municipality and the consumer. Jersey City vs. 
Jl!Iorris Canal and Banking Co., 41 N. J. L. 66; 
Ford Motor Com,pany vs. Kea .rney, 91 Id. 671. 

This seems to be universally conceded. 

40 Cyc. 796, paragraph E. 
19 R. C. L. 764, Sec. 69; Supp. #4, p. 

1288. 
27 R. C. L. 1434, Sec. 50; Supp. #3, p. 

1554. 
Supp. #4, p. 1796 ; 43 Corpus Juris, p. 70. 
Sec. 6 and page 183, Sec. 180. 

:!O All the cases cited under the foregoing hold 
that a municipality has two classes of powers: 

1. Legislative and governmental by virtue of-
which it exercises a governmental and police 
power and controls its people and 

2. Proprietary and business by which it acts 
and contracts for the private advantage of itse}f 
and its inha bi tan ts. In the exercise of the pro-
prietary and business powers the municipality is 

40 
governed by the same rules as control an indi-
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vidual or business corporation under like circum-
stances. 

_Thi~ pri_nciple was asserted and the rule ap-
plied in this State in Karpinski vs. South River, 
85 N. J. L. 208 and Olesiewicz v. Camden, 100 Id. 
336, in holding the municipality liable for dam- 10 
ages for negligence growing out of works and op-
er~tions carried on under its business and pro-
prietary powers. 

The providing of water for extinguishing fires 
and electricity for lighting streets and public 
places are governmental functions while the dis-
~rib_ution_ of water and furnishing of electricity to 
its inhabitants, for a price, is the exercise of pri-
vate_ or proprietary function by the municipality 

d '>O an is governed by the same rules as apply to pri- '" 
vate corporations. 

Our consideration of the proofs before us does 
not satisfy us that the amount claimed by the city 
approaches the point of certainty that is neces-
sary. There is much therein that is persuasive in 
favor of finding that the meter installed in 1908 
w~s out of repair, and was not accurately meas-
uring and registering at the time of the tests made 
b~ the City. ~here is nothing however showing 
with any certainty when that condition of disre- 30 
pair or inaccuracy arose. It would therefore be 
highly arbitrary to assume that it had existed a 
month or a year prior to the test and certainly 
much more unwarranted to carry it back to the 
date of installation in 1908 as the City had. 

Disregarding the question of disrepair and as-
suming that the meter could not and never did 
register when the flow was small-under 300 or 
400 ·gallons per minute-and assuming that the 
tests were accurately made and the testing ap- 40 
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paratus was accurate, the result arrived at, by the 
method employed by the City, would still bear the 
stamp, not only of inaccuracy, but of conjecture 
and speculation. . 

By the method of computation employed, ac-
curacy in result -could be reached only provided 

10 that during all times in the period from 1908 the 
several flows tp.rough the meter had been in ac-
curate accord with the flows as measured dur-
ing the test period. This is not shown and of 
course could not be because such a condition did 
not and could not exist. 

The relationship between the City and prose-
cutor being one arising out of contract could a 
recovery in an action at law based upon any such 

20 
theory be maintained 1 The indisputable answer 
must be in the negative. Dover v. Richardson 
and Boynton Co., 81 L. 278; Bayonne v. Standard 
Oil Co., Id. 717. 

Our conclusion is that the amount of the 
charges against the prosecutor sought to be im-
posed and made out of its property by sale is 
arbitrary, inaccurate, uncertain and speculative 
and cannot be maintained and that there is no 
evidence before us of such character, as will per-
mit a fixing and determining of the amount, if 

30 any, due from the prosecutor. 

40 

The charges and water rents and all proceed-
ings thereunder brought up for review, are there-
fore set aside, with costs. 

25 

Rule for Judgment. 

(Filed August 24, 1927.) 

NEW JERSEY SUPREl\1E COURT. 

LEHIGH VALLEY RAILROAD 
COMPANY, 

Prosecutor, 
vs. 

l\1rcHAEL I. FAGEN, Director of 
Streets and Public Improve-
ments, JAMES RADIGAN, City 
Collector, and THE MAYOR AND 
ALDERMEN OF JERSEY CITY, 

Defendants. 

On Certiorari. 
RULE FOR 
JUDGMENT. 

The Court having inspected the proceedings re-
turned with the writ of certiorari in this cause, 
having read the depositions taken in support of 
said writ of certiorari and having examined the 
reasons for setting aside said proceedings, having 
heard the arguments of counsel thereon and the 
Court having duly considered the same and being 
of opinion that the claims for water alleged by 

10 

20 

the defendants to have been consumed by the 
prosecutor are not valid; that the moneys claimed 3o 
in this proceeding by the defendants to be due 
from the prosecutor to The Mayor and Aldermen 
of Jersey City are not due and that the amount of 
the charges sought to be imposed against the 
prosecutor by the defendants is speculative and 
cannot be maintained; 

It is thereupon ORDERED AND ADJUDGED that the 
claims for water alleged by the defendants to have 

40 
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been consumed by the prosecutor are not valid; 
that the moneys claimed in this proceeding by the 
defendants to be due from the prosecutor to the 
Mayor and Aldermen of Jersey City are not due, 
and that the amount of the charges sought to be 
imposed against the prosecutor by the defendants 

10 is speculative and cannot be maintained, and that 
said proceedings to sell the property of the prose-
cutor be reversed, set aside, made void and for 
nothing holden, with costs of the prosecutor to be 
taxed. 

Entered August 24th, 1927. 

On motion of 

JORN s. MILTON' 
20 Attorney for Prosecutor. 

30 

40 
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Notice o,f Appeal-Grounds of Appeal. 

(Filed September 14, 1927.) 

NEW JERSEY SUPREME COURT. 

LEHIGH VALLEY RAILROAD 
COMPANY, 

Prosecutor, 

vs. 

THE MAYOR AND ALDERMEN OF 
JERSEY CITY, et al., 

Respondents. 

To JoHN MILTON, Esq., 
Attorney for Prosecutor. 

Sir: 

On Certiorari. 
NOTICE OF 
APPEAL. 

GROUNDS OF 
APPEAL. 

TAKE NoTICE that the respondents appeal to 
the Court of Error and Appeals from the whole 
of the judgment entered in this cause on the fol-
lowing grounds : 

1. That the Supreme Court erred in holding 
that a charge for water furnished by a municipal-

10 

20 

ity to an owner or occupant of lands is not a tax. 
30 

2. That the Supreme Court erred in holding 
· that the charges for water in this case were too 

inaccurate, uncertain and speculative to permit 
the enforcement of payment thereof. 

3. That the Supreme Court erred in holding 
that there was no evidence to permit a fixing and 
determining of the amount due from the prosecu-
tor. 

THOMAS J. BROGAN, 
Attorney for Respondents. 40 



10 

20 

28 

Notice of Argument. 

(Filed September 17, 1927.) 

NEW JERSEY COURT OF ERROR AND 
APPEALS. 

LEHIGH VALLEY RAILROAD 
COMPANY, 

Prosecutor-Appellees, 

vs. 

THE MAYOR AND ALDERMEN OF 
JERSEY CITY, et al., 

Respondents-Appellants . 

To JOHN MILTON, Esq., 

On Certiorari. 
NoTICE OF 

ARGUMENT. 

Attorney of Prosecutor-Appellee. 

TAKE NOTICE of the argument of the issue joined 
in the cause before the New Jersey Court of 
Error and Appeals holden at Trenton, in and for 
the State of New Jersey, on the third Tuesday of 
October, nex ,t, at eleven o'clock in the forenoon, 
or as soon thereafter as the said Court can attend 

30, to the same. 

40 

THOMAS J. BROGAN, 
Attorney of and of Counsel 

with Respondents-Appellants. 

Dated, September 14th, 1927. 

Exhibit I. 

LEHIGH VALLEY RAILROAD COMPANY 

12" HERSEY TORRENT METER N 0. 318140 

LOCATED AT JOHNSTON A vE. 

Date 

1918 
May 28th 
June 22nd 
July 23rd 
Aug. 23rd 
Sept. 23rd 
Oct. 23rd 
Nov. 23rd 
Dec. 23rd 

1919 
Jan. 23rd 
Feb. 21st 
Mar. 22nd 
Apr. 23rd 
May 23rd 
June 24th 
July 23rd 
Aug. 23rd 
Sept. 23rd 
Oct. 23rd 
Nov. 22nd 
Dec. 23rd 

Readings 
Cu.Ft. 

Zero 
1461000 
3186000 
4953000 
6636000 
8326000 

10034000 
11978000 

13920000 
15830000 
17566000 
19624000 
21587000 
23524000 
25403000 
27390000 
29330000 
31082000 
32847000 
34982000 

10 
Consumption 

Cu.Ft. 

1461000 
1725000 
1766000 
1684000 
1690000 
1708000 20 
1944000 

1942000 
1910000 
1736000 
2058000 
1963000 
1937000 
1879000 
1987000 
1940000 
1752000 
1765000 
2135000 

30 

40 
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Exhib -it 1. Exhibit 1. 

Date Readings C onsurnption Sept. 14th, 1922. 
Cu. Ft. Cu.Ft. 

LEHIGH VALLEY R. R. 
1920 

Jan. 23rd 37026000 2044000 Johnston 'A venue. 
Feb. 21st 39158000 2132000 12" Hersey Torrent. #318140. 
Mar. 23rd 41593000 2435000 10 10 
Apr. 23rd 43314000 1721000 Time Reading Consumption 
l\,fay 22nd 45034000 1720000 10:00 A. M. 77370200 
June 23rd 47084000 2050000 10 :15 " " 77372200 2000 
July 23rd 49017000 1933000 10 :30 " " 77373500 1300 
Aug. 23rd 51037000 2020000 10 :45 " " 77374500 1000 
Sept. 23rd 53088000 2051000 11 :00 " " 77375800 1300 
Oct. 23rd 54118000 1030000 11 :15 " " 77376700 900 
Nov. 23rd 56046000 1928000 11 :30 " " 77377600 900 
Dec. 23rd 58328000 2282000 11 :45 " " 77378500 900 

20 
12 :00 Noon 77379300 800 20 1921 12 :15 P. M. 77379600 

59634000 
300 

Jan. 22nd 1306000 12 :30 " " 77380400 
Mar. 8th 61585000. 1951000 

800 
12 :45 " " 77380800 

Mar. 23rd 62024000 439000 400 
1 :00 " " 77381000 

Apr. 21st 62921000 897000 200 
1 :15 " " 77381200 

May 24th 63892000 971000 200 
1 :30 " " 77381200 00 

June 23rd 64814000 922000 1 :45 " " 7381200 
July 22nd 65723000 909000 00 

2 :00 " " 77381200 00 
Aug. 23rd 66534000 811000 2 :15 " " 77381200 00 
Sept. 23rd 67468000 934000 2 :30 " " 77381700 

30 Oct. 22nd 68282000 814000 500 30 2 :45 " " 77381700 
Nov. 23rd 68992000 710000 00 

3 :00 " " 77382150 450 
Dec. 23rd 69694000 702000 3 :15 " " 77382400 250 

1922 3 :30 " " 77382550 150 
Jan. 23rd 70383500 689500 3 :45 " " 77383000 450 
Feb. 23rd 71505000 1121500 4 :00 " " 77383699 600 
Mar. 23rd 72496000 991000 4 :15 " " 77384400 800 
Apr. 22nd 73287000 791000 4 :30 " " 77385550 1150 
:May 23rd 74061000 774000 4 :45 " " 77386000 450 

40 June 23rd 74814000 753000 40 
July 24th 75628000 814000 
Aug. 23rd 76577000 949000 
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Exhibit I. Exhibit I. 

Tirne Readin ,g Consumption Time Readin.g C onsitmption 
5 :00 P. lVL 77386450 450 1:30 A. M. 77400700 200 
5 :15 " " 77387200 750 1 :45 " " 77401300 600 
5 :30 " " 77387850 650 2 :00 " " 77401500 200 
5 :45 " " 77388650 800 2:15 " " 77401850 350 
6 :00 " " 77389850 1200 2 :30 " " 77401850 00 10 6 :15 " " 77390800 950 2 :45' " " 77401850 00 10 
6 :30 '' '' 77391000 200 3 :00 " " 77401850 00 
6 :45 " " 77391000 00 3 :15 " " 77401850 00 
7 :00 " " 77391700 700 3 :30 " " 77402200 350 
7 :15 " " 77392450 750 3 :45 " " 77402200 00 
7 :30 " " 7739·2900 450 4 :00 " " 77402400 200 
7 :45 " " 77393600 700 4 :15 " " 77402450 50 
8 :00 '' '' 77394550 950 4 :30 " " 77402450 00 
8 :15 '' '' 77395500 950 4 :45 " " 77402500 50 
8 :30 " " 77395500 00 5 :00 " " 77403000 500 20 8 :45 '' '' 77395500 00 5 :15' " " 77403000 00 :,?I,) 

9 :00 " " 77396050 550 5 :30 " " 77403000 00 
9 :15 " " 77396650 600 5 :45 " " 77403100 100 
9 :30 " " 77396650 00 6 :00 " " 77403100 00 
9 :45 " " 77396700 50 6 :15 " " 77403100 00 

10 :00 " " 77398250 1550 6 :30 " " 77403250 150 
10 :15 " " 77398850 600 6 :45 " " 77403950 700 
10 :30 " " 77398850 00 7 :00 " " 77404400 450 
10 :45 " " 77398850 00 7 :15 " " 77405150 750 
11 :00 " " 77398850 00 7 :30 " " 77406150 1000 

30 11 :15 " " 77398850 00 7 :45' " " 77407250 1100 30 
11 :30 " " 77399100 250 8 :00 " " 77407250 00 
11 :45 " " 77399200 100 8 :15 " " 77407450 200 
12 :00 " " 77399200 00 8 :30 " " 77408100 650 

Sept. 15: 8 :45 " " 77408100 00 
12 :15 A.1f. 77399200 00 9 :00 " " 77408700 600 
12 :30 " " 77399600 400 9 :15 " " 77408900 200 
12 :45 " " 77399900 300 9 :30 '' '' 77408900 00 
1 :00 " " 77400100 200 9 :45 " " 77408900 00 
1 :15 " " 77400500 400 10 :00 " " 77408900 00 

40 40 
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Time Reading Consumption Time Read ,ing Consumption 10 :15 A. J\L 77408900 00 7 :15 P. M. 77425150 300 10 :30 " " 77408900 00 
7 :30 " " 77426000 850 10 :45 " " 77408900 00 7 :45 " " 77426050 50 11 :15 " " 77408900 00 8 :00 " " 77426050 0 11 :30 " " 77409100 200 8 :15 " " 77426050 0 10 11 :45 " " 77409600 500 8 :30 " " 77426050 0 10 12 :00 Noon 77409600 00 8 :45 " " 77427050 1000 12:15 P. M. 77409600 00 9 :00 " " 77427200 150 12 :30 " " 77409600 00 9 :15 " " 12 :45 " " 77409600 00 9 :30 " " 1 :00 " " 77409600 00 9 :45 " " 1 :15 " " 77409600 00 10 :00 " " 77429250 2050 1 :30 " " 77409600 00 10 :15 " " 77429750 500 1 :45 " " 77409600 00 10 :30 " " 77429750 0 2 :00 " " 77409600 00 10 :45 " " 77429800 50 20 2:15 P.M. 77410250 650 11 :00 " " 77430100 300 20 2 :30 " " 77410850 600 11 :15 " " 77430200 100 2 :45 " " 77412300 1450 11 :30 " " 77430200 0 3 :00 " " 77413350 850 11 :45 " " 77430200 0 3 :15 " " 77414550 1200 12 :00 M. 77430200 0 3 :30 " " 77415350 800 12 :15 A. M. 77430200 0 3 :45 " " 77415350 00 12 :30 " " 77430550 350 4 :00 " " 77416000 650 12 :45 " " 77431000 450 4 :15 " " 77416750 750 1 :00 " " 77431350 350 4 :30 " " 77417800 1050 1 :15 " " 77431500 150 30 4 :45 " " 77418800 1000 1 :30 " " 77431600 100 30 5 :00 " " 77419500 700 I :45 " " 77432500 900 5 :15 " " 77419950 450 2 :00 " " 77433450 950 5 :30 " " 77420550 600 2 :15 " " 77435250 1800 5 :45 " " 77420700 150 2 :30 " " 77435950 700 6 :00 " " 77421600 900 2 :45 " " 77436300 350 6 :15 " " 77422950 1350 3 :00 " " 77436300 0 6 :30 " " 77423850 900 3 :15 " " 77436300 0 6 :45 " " 77424450 600 3 :30 " " 77436300 0 7 :00 " " 77424850 400 3 :45 " " 77436300 0 40 

40 
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Exhibit I. Exhibit I. 

Time Reading Consumption LEHIGH VALLEY R.R. TEST METER 

4:00 A. M. 77436850 550 
4:'15" " 77436850 0 6" TRIDENT COMPOUND # 396031 

4 :30" " 77436850 0 Time Readin ,g Reading 
4 :45" " 77436850 0 1922 6" Current Meter Cons. 1" Disc Meter Cons. Total Cons. 
5 :00" " 77436850 0 Sept. 14 

10 5 :15" " 77437200 350 10 :00 A. M. Zero Zero 10 

5 :30" " 77437200 0 10 :15 " " 2400 2400 6 6 2406 
5 :45 '' " 77437900 700 10:30 " " 3730 1330 9 3 1333 
6 :00" " 77438850 950 10 :45 " " 4750 1020 11 2 1022 
6 :15" " 77439800 950 11 :00 " " 6110 1360 14 3 1363 
6 :30" " 77440300 500 11 :15 " " 7050 940 15 1 941 
6 :45" " 77440800 500 11 :30 " " 8050 1000 17 2 1002 
7 :00" ' ' 77441950 1150 11 :45 " " 9000 950 19 2 952 
7 :15" " 77442950 1000 12 :00 " " 9960 960 21 2 962 
7 :30" " 77443550 . 600 12 :15 P. M. 11060 1100 22 1 1101 

20 " 77444250 700 12 :30 " " 11630 570 25 3 573 20 
7 :45" 
8 :00" " 77445000 750 12 :45 " " 12220 590 28 3 593 
8 :15" " 77445900. 900 1 :00 " " 12750 530 29 1 531 
8 :30" " 77446800 900 1 :15 " " 13250 500 31 2 502 
8 :45" " 77446800 0 1 :30 " " 13770 520 32 1 521 
9 :00" " 77447600 800 1 :45 " " 14420 650 34 2 652 
9 :15" " 77448600 1000 2 :00 " " 15020 600 36 2 802 
9 :30" " 77449050 450 2 :15 " " 15920 900 38 2 902 
9 :45" " 77449250 200 2 :30 " " 16250 330 40 2 332 

10 :00" " 77449450 200 2 :45 " " 17120 870 42 2 872 
30 3 :00 " " 17600 480 43 1 481 ~10 

79,250 3 :15 " " 18200 600 45 2 602 
3 :30 " " 19050 850 47 2 852 
3 :45 " " 19880 830 49 2 832 
4 :00 " " 20700 820 51 2 822 
4 :15 " " 21550 850 52 1 851 
4 :30 " " 22800 1250 54 2 1252 
4 :45 " " 23600 800 57 3 803 
5 :00 " " 24350 750 58 1 751 
5 :15 " " 25250 900 60 2 902 

40 
5 :30 " " 26100 850 62 2 852 40 
5 :45 " " 27150 1050 63 1 1051 
6 :00 " " 28550 1400 67 4 1404 
6 :15 " " 29550 1000 69 2 1002 
6 :30 " " 30200 650 71 2 652 
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Exhibit I. Exhibit I. 

Time Readvng Reading Time Reading Reading 
1922 6" Current Meter Cons. 1" Disc Meter Cons. Total Cons. 1922 6" Current Meter Cons. 1" Disc JJJ.eter Cons. Total Cons. 

6:45 P. M. 31070 870 73 2 872 4:30A. M. 57590 380 138 1 381 
7 :00 " " 32260 1190 75 2 1192 4 :45 " " 58020 430 139 1 431 
7 :15 '' '' 33310 1050 78 3 1053 5 :00 " " 58800 780 141 2 782 
7 :30 " " 34280 970 80 2 972 5 :15 " " 59180 380 142 1 381 10 7 :45 " " 35240 960 82 2 962 5 :30 " " 59530 350 143 1 10 351 
8 :00 " " 36250 1010 84 2 1012 5 :45 " " 60010 480 145 2 482 
8 :15 " " 37480 1230 87 3 1233 6 :00 " " 60290 280 146 1 281 
8 :30 " " 38070 590 88 1 591 6 :15 " " 60710 420 147 1 421 
8 :45 '' " 38825 755 90 2 757 6 :30 " " 61120 410 149 2 412 
9 :00 " " 39810 985 92 2 987 6 :45 " " 62060 940 151 2 942 
9 :15 " " 40770 960 94 2 962 7 :00 " " 63030 970 154 3 973 
9 :30 " " 41250 480 95 1 481 7 :15 " " . 64180 1150 157 3 1153 
9 :45 " " 42920 1670 97 2 1672 7 :30 " " 65390 1210 160 3 1213 

10 :00 " " 43200 280 100 3 283 7 :45 " " 66810 1420 163 3 1423 20 10 :15 " " 44130 930 102 2 932 8 :00 " " 67500 690 165 2 20 
692 

10 :30 " " 44620 490 103 1 491 8 :15 " " 68350 850 168 3 853 
10 :45 " " 45010 390 104 1 391 8 :30 " " 69400 1050 171 3 1053 
11 :00 " " 45365 355 106 2 357 8 :45 " " 70200 800 173 2 802 
11 :15 " " 45700 335 106 0 335 9 :00 " " 71100 900 175 2 902 
11 :30 " " 46370 670 108 2 672 9 :15 " " 71600 500 177 2 502 
11 :45 " " 46725 355 109 1 356 9 :30 " " 72050 450 178 1 451 
12 :00 " " 47230 505 111 2 507 9 :45 " " 72450 400 180 2 402 
Sept. 15 10 :00 " " 73050 600 182 2 602 
12:15 A. M. 47650 420 112 1 421 10 :15 " " 7[;600 550 183 1 551 30 12 :30 " " 48510 860 114 2 862 10 :30 " " 74050 450 184 1 451 30 
12 :45 " " 49270 760 116 2 762 10 :45, " " 74350 300 186 2 302 
1 :00 " " 50110 840 118 2 842 11 :00 " " 74800 450 188 2 452 
1 :15 " " 50730 620 119 1 621 11 :15 " " · 75300 500 190 2 502 
1 :30 " " 51330 600 121 2 602 11 :30 " " 76100 800 192 2 802 
1 :45 " " 52110 780 122 1 781 11 :45 " " 77300 1200 194 . 2 1202 
2 :00 " " 52720 610 124 2 612 12 :00 N. 77700 400 195 1 401 
2 :15 " " 53220 500 126 2 502 12 :15 P. M. 78050 350 197 2 352 
2 :30 " " 53610 390 127 1 391 12 :30 " " 78300 250 198 1 251 
2 :45 " " 54060 450 129 2 452 12 :45 " " 79100 800 200 2 802 

40 3 :00 '' '' 54510 450 130 1 451 1 :00 " " 79400 300 201 1 301 40 
3 :15 " " 55010 500 131 1 501 1 :15 " " 79850 450 203 2 452 
3 :30 " " 55710 700 133 2 702 1 :30 " " 80300 450 204 1 451 
3 :45 " " 56120 410 134 1 411 1 :45 " " 80800 500 206 2 502 
4 :00 " " 56670 550 135 1 551 2 :00 " " 81250 450 207 1 . 451 
4 :15 " " 57210 540 137 2 542 2 :15 " " 82100 850 210 3 853 
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Exhibit I. Tirne Reading Reading 
1922 6" Current Meter Cons. 1" J)isc Meter Cons. Total Cons. 

Time Re ,ading ReCtrding Sept. 16th 
1922 6" Current Meter Cons. 1" Disc Meter Cons. Total Cons. 12:15 A.M. 115850 770 283 2 772 

2 :30 P. M. 83150 1050 212 2 1052 12 :30 " " 116720 870 285 2 872 · 
2 :45 " " 84650 1500 216 4 1504 12 :45 " " 117520 800 287 2 802 
3 :00 " " 85500 850 218 2 852 1 :00 " " 118160 640 288 1 641 ]0 

3 :15 '' '' 86750 1250 220 2 1252 1 :15 " " 118640 480 289 1 481 
10 3 :30 " " 87600 850 222 2 852 1 :30 " " 119220 580 291 2 582 

3 :45 " " 88200 600 223 1 601 1 :45 " " 120250 1030 293 2 1032 
4 :00 " " 89100 900 225 2 902 2 :00 " " 121320 1070 295 2 1072 
4 :15 " " 90100 1000 227 2 1002 2 :15 " " 123100 1780 299 4 1784 

I 

4 :30 " " 91300 1200 230 3 1203 2 :30 " " 124060 960 301 2 962 
4 :45 " " 92350 1050 231 l 1051 2 :45 '' " 124810 750 303 2 752 
5 :00 " " 93200 850 233 2 852 3 :00 " " 125220 410 304 1 411 
5 :15 " " 94100 · 900 234 1 901 3 :15 " " 125520 300 305 1 301 
5 :30 " " 95200 1100 237 3 1103 3 :30 " " 125960 440 306 1 441 20 

5 :45 " " 95950 750 238 1 751 3 :45 " " 126800 840 308 2 , 842 
20 6 :00 " " 97000 1050 240 2 1052 4 :00 " " 127660 860 309 1 861 

6 :15 " " 98400 1400 243 3 1403 4 :15 " " 128080 420 310 1 421 
6 :30 " " 99300 900 245 2 902 4 :30 " " 128480 400 311 1 401 
6 :45 " " 100100 800 247 2 802 4 :45 " " 128790 310 312 1 311 
7 :00 " " 101100 1000 243 2 1002 5 :00 " " 129240 450 313 1 451 
7 :15 " " 101950 850 251 2 852 5 :15 " " 129950 710 315 2 712 
7 :30 " " 102900 950 253 2 952 5 :30 " " 130450 500 316 1 501 
7 :45 " " 103750 850 254 1 851 5 :45 " " 131230 780 318 2 782 
8 :00 '' '' 104600 850 256 2 852 6 :00 " " 132340 1110 321 3 1113 30 
8 :15 " " 105300 700 258 2 702 6 :15 " " 133680 1340 323 2 1342 

30 8 :30 " " 106100 800 259 1 801 6 :30 " " 134470 790 325 2 792 
8 :45 " " 107300 1200 262 3 1203 6 :45 " " 135310 840 327 2 842 
9 :00 " " 108000 700 263 1 701 7 :00 " " 136610 1300 331 4 1304 
9 :15 " " 7 :15 " " 137800 1190 333 2 1192 
9 :30 " " 7 :30 " " 138640 840 335 2 842 
9 :45 " " 7 :45 " " 139570 930 337 2 932 

10 :00 " " 110900 2900 270 7 2907 8 :00 " " 140400 830 339 2 832 
10 :15 " " 111650 750 272 2 752 8 :15 " " 141410 1010 341 2 1012 
10 :30 " " 112050 400 273 1 401 8 :30 " " 142370 960 342 1 961 40 
10 :45 " " 112350 500 274 1 501 8 :45 " " 143310 940 344 2 942 

40 11 :00 " " 113100 550 276 2 552 9 :00 " " 144410 1100 347 3 1103 
11 :15 " " 113600 500 277 1 501 9 :15 " " 145690 1280 349 2 1282 
11 :30 " " 114000 400 278 1 401 9 :30 " " 146690 1000 352 3 1003 
11 :45 " " 114500 500 280 2 502 9 :45 " " 147420 730 353 1 731 
12 :00 M. 115080 580 281 1 581 10 :00 " " 148060 640 355 2 642 

148415 
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Exhibit II. 

Lehigh Valley Railroad Co., 
Superintendent's Office, 
New York Division, 

10 Jersey City, N. J. 

Sept. 20th, 1922. 

ATTENTION of Mr. W. W. Abbott, 
Superintendent 

Gentlemen:-

On Sept. 14th, 15th and 16th a test was made of 
the 12" Hersey Torrent Meter #318140 for the 
purpose of determining its accuracy. 

This meter is located at the Johnston Ave. cross-
20 ing and is used to measure the quantity of water 

taken from the supply lines of Jersey City and 
supplying your Company. 

The test was made by inserting a 6" accurate 
Compound Meter in tandem with the 12" Hersey 
Torrent Nieter which necessitated the passage of 
all water used during period of test through the 
12" Hersey Torrent Meter and the 6" Compound 
Test Meter. 

The test was started at 10 A. :.M:. o'clock Sept. 
30 14th and quarterly hour readings taken until 10 

A. M. o '-clock Sept. 16th, which period the 6" Com-
pound Test :.Meter showed a registration of 148,415 
cubic feet. Of this quantity the 12" Hersey Tor-
rent Nieter registered only 79,250 cubic feet or a 
loss of 4 7 % in registration. 

This loss has been constant to the City of J er-
sey City from 11:ay 28th, 1918 ( date meter was set 
at zero) to Sept. 14th, 1922, ( date installation of 
test meter) and we find this loss to be 67,907,900 

40 cubic feet which at 75¢ per thousand cubic feet 
amounts / to $50,930.93. 
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Exhibit II. 

The reason or cause for this under-registration 
of the 12" Hersey Torrent Meter is due to the fact 
that it is not the proper type of meter for the ser-
vice for which it is being used, it being of the cur-
rent or velocity type and should he of the com-
pound type. Also it is over-sized and does not 
register accurately on rates of flows under three 10 
hundred gallons per minute as shown by the fif-
teen minute readings, also as outlined on the en-
closed accuracy chart. 

I am enclosing bills and statement covering the 
inaccuracy. Also statement showing readings 
taken of your meter from Niay 28th, 1918 (date 
set at zero) to Aug. 23rd, 1922 (last date of bill-
ing). Also readings and consumption of both the 
12" Hersey Torrent Meter and 6" Compound Test 2e> i1:eter for period during test. 

I will be pleased to call at your office any time 
that you may desire me to for the purpose of giv-
ing further information that may be necessary 
for the proper understanding of this bill. 

Yours very truly, 

(signed) A. B. MAUZY 

Water Conservator 

30 

40 
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Depositions. 

NEW JERSEY SUPREME COUR'J.1. 

THE LEHIGH VALLEY RAILROAD 
COMPANY, 

Prosecutor, 

vs. 

THE MAYOR AND ALDERMAN OF 
JERSEY CITY, et al., 

Respondents. 

On 
Certiorari . 

DEPOSITIONS ON THE PART' OF THE PROSECUTOR in 
the above stated cause, taken pursuant to notice, 
this 18th day of February, 1927, at tviTo o'clock in 
the afternoon, at the City Hall, Jersey City, New 
Jersey, before Edward O 'Byrne, Supreme Court 
Commissioner, in the presence of John Milton, 
Esq., for the prosecutor, and Thomas J. Brogan, 
Esq., Corporation Counsel, for the respondents. 

Supreme Court Commissioner. 

RoBERT E. FERGUSON, sworn as a witness on the 
part of the prosecutor, testifies as follows: 

Direct exa .niina.t ,ion by Mr. 111 ilton: 

Q. You live in Boston, Massachusetts f A. 
Medford, Massachusetts, which is a suburb of 
Boston. 

Q. By whom are you employed f A. The Her-
sey 1\fanufacturing Company. 
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Robert E. Ferguson----Direct. 

Q. And you have been connected with the Her-
sey Manufacturing Company how long f A. Prac-
tically twenty years. 

Q. What is the business of the Hersey i1:anu-
facturing Companyf A. They are manufacturers 
of water meters and sugar machinery. 

Q. What is your position with the companyf 
A. Assistant superintendent. 

Q. How long have you been assistant superin-
tendent? A. About two years. 

Q. Prior to that time what were you? A. Fore-
man in the meter department. 

Q. As foreman, what had you to do with the 
testing of meters? A. I had entire charge of 
the testing of meters. 

10 

Q. You have had charge of the testing of the 20 
various types of meters manufactured by your 
company for how long f A. For the last ten 
years. 

Q. Does your ompany manufacture a type of 
meter known as twelve-inch current Model T? A. 
Yes, sir. 

Q. By what name was it known in the trade? 
A. It used to be called an inferential meter. 

Q. Is it also known as a torrent meter? A. 
Yes, sir; as a torrent meter-torrent cTirrent. 

Q. Are you familiar with the meter that is in- 3o 
volved in the controversy between the Lehigh Val-
ley Railroad Company and Jersey City? A. Not 
with that particular meter, but that type, exactly 
similar, has been built and tested since I have 
been in the department. 

Q. That particular meter was sold by your com-
pany? A. Yes, sir. 

Q. And have you the shop test on that particu-
lar meter f A. Yes, sir. 40 
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Robert E. Ferg1'1.son-Direct. 

Q. Will you produce it, please? A. (Witness 
produces a card.) 

Q. Will you briefly describe the manner in which 
the meter works 0! A. The meter is constructed 
like a turbine wheel. The turbine wheel revolves 
on a phosphor-bronze spindle, which is screwed in 

10 a. bronze casting known as a. deflector. The water 
comes up through the bottom of the deflector, 
through the sides, and operates the turbine wheel, 
the water flowing out through the outside diameter 
of the wheel and up and out through the outlet 
side of the meter. 

20 

30 

N[r. Milton: Is there any dispute that 
this meter is 318,140? 

Mr. Brogan: No. We will stiupla.te that. 

Q. The card which you produce is the original 
record of the shop test of this particular meter, 
No. 318,140? A. Yes, sir. . 

Q. And is taken from the records of your com-
pany 1 A. That is the original test card made 
out by the man who tested it. 

1'1r. Milton: vVe offer that card in evi-
dence. 

(Marked Exhibit P-1.) 

Q. What does that Exhibit P-1 show with re-
spect to the test and the percentage of accuracy in 
measuring water taken through that meter, Mr. 
Ferguson? A .. Well, under the head stream it 
shows 100.5 per .cent. of a.curacy on a one-inch 
flow or practically 100 gallons a minute, it is 101.2. 
On a half-inch orifice, or 31 gallons a minute, it 
shows an accuracy of 87 per .cent. 

Q. Have you conducted experiments yourself 

40 to establish the rate of accuracy in registration of 
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Robert E. Fergusor1r-Direct. 

water on this meter? A. Not on this particular 
meter; no, sir. 

Q. On this type of meter ? A. On this type of 
meter ; yes, sir. 

Q. For what purpose have such experiments 
been conducted? A. To show that we are within 
the specifications called for by the American and 
New England Water Works Associations. 

Q. And what rates of flow, expressed in gallons 
per minute, will be measured accurately by the 
torrent type of meter? A. You mean m1n1mum 
flows? 

Q. Yes. A. In the twelve -inch size? 
Q. In the size in question, which is twelve 

inches, as I understand it. A. That will measure 
within three per cent. plus or minus, down to 90 
or 100 gallons per minute. 

Q. So that on rates of flow as low as 90 gallons 
a minute, allowing for a variation of thre~ per 
.cent. plus or minus, this type of meter of this size 
measures accurately? A. Yes, sir. 

Q. Has your company plotted a curve for the 
purpose of establishing a basis of performance 
which your company guarantees in this type of 
meter? A. Yes, sir. 

Q. And have you such curve with you? A. Yes. 
Q. vVill you produce it? A. (Produces paper.) 

l\/[r. :Milton: We offer this curve in evi-
dence. 

(Marked Exhibit P-2.) 

Q. This curve shows accurate registration by 
this type of meter, Mr. Ferguson, up to what rate 
of flow expressed in gallons per minute? A. Well, 
up to 300 gallons per minute is 100 per cent. ac-
curacy. 

10 

20 

30 

40 
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Robert E. Ferguson-Cross. 

Q. So that your company guarantees, as I un-
derstand it, that this type of meter will measure 
accurately minimum flows as low as 300 gallons 
per minute? A. Yes, sir. 

Q. There is a difference between the minimum 

10 flow which you state your company is willing to 
guarantee the performance of this type of meter 
and the minimum flow measured accurately ac-
cording to the shop test or according to your ex-
perience ; is that so? 

J\Ir. Brogan: That is objected to. What 
the company is willing to guarantee is not 
germane to this issue, therefore it is in-
competent, immaterial and irrelevant. 

20 A. Yes, sir. 
Q. What is the explanation of the difference? 

A. vVell, the American Water Works Association 
and the New England Water Works Association 
drew up these standard specifications which we, 
as meter manufacturers, guaranteed to meet; but 
as a matter of fact in actual performance we beat 
that guarantee. 

Q. So that in actual performance this type of 
meter will accurately measure minimum flows as 

30 low as between 90 and 100 gallons per minute? 
A. Yes, sir. 

Cross-examina,tion by J.ltr. Brogan: 

Q. This meter in question, which is a meter in 
use by the Lehigh Valley Railroad Company, how-
ever, you have not examined? A. No, sir. 

Q. You know nothing about its performance? 
A. No, sir. 

Q. And this chart that you have exhibited-
·40 this curve of accuracy-is a chart made of the per-
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Robert E. Ferguson-Cross. 
formance of a meter of this same type and in per-
fect order? A. Are you speaking of this chart, 
Exhibit P-2? A. Yes. 

Q. The test was made under your laboratory 
conditions, which are somewhat ideal? A. This 
test, Exhibit P-2, is chart of the general per-
formance of these meters. J 0 

Q. And this test was made in your laboratory? 
A. Let me get this right. This is not really a 
test of any one meter. It is specifications and re-
quirements drawn up by the American and New 
England Water Works committees on meters. 

Q. Right. The ref ore, I understand that that 
curve or graph which you have plotted and which 
is known as Exhibit P-2, is an embodiment of the 
specifications or requirements of the Water Works 
Associations? A. Yes, sir. 20 

Q. And that has nothing to do with this type of 
meter in the Lehigh Valley Railroad yards? A. 
It is the specifications that the Water Works As-
sociations require of this type of meter. 

Q. All right. Now this first . exhibit of yours, 
Exhibit P-1, is a certificate of the accuracy of this 
particular meter that we are talking about that is 
in use by the Lehigh Valley Railroad, determined 
prior to its leaving your shop in Boston; is that 
right? A. Yes. 30 

Q. And that test was made in your laboratory? 
A. Yes. 

Q. Under conditions more or less ideal for the 
test? A. Conditions which are the same all the 
time; that is we did not make them especially good 
for this one meter. 

Q. But those conditions are good, nevertheless, 
are they not? A. Yes. 

Q. And a meter in service year in and year out, 
of this type, does not show the same resultant ac- 40 
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curacy 1 A. Naturally a rneter would wear more 
or less. 

Q. When was this meter turned out by you and 
sold to the Lehigh Valley Railroad Company 1 A. 
The date is on this card, July 29, 1908. 

Q. Now, these flo,ws that were projected through 
lO this measuring device when it was tested back 

in 1908, were those regular or fluctuating flows 1 
A. Each test was made at certain rates. 

Q. Just how ,vould that be conducted, 1\Ir. Fer-
guson 1 A. Each test is run separately and the 
rate is controlled by opening the valve certain 
widths. 

Q. Would the pressure be uniform 1 A. And 
the length of the test- _ yes, sir. 

20 Q. What pressure was that1 A. At that time 
it would be between 40 and 45 pounds per square 
inch. 

30 

40 

(At this point adjournment is taken to 
Friday, February 25th, at ten o'clock in the 
forenoon.) , 
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NE,V JERSEY SUPRE1IE COURT. 

LEHIGH VALLEY RAILROAD 
COMPANY, 

Proescutor, 

vs. 

THE MAYOR AND ALDERMEN OF 

JERSEY CITY, et al., 
Respondents. 

On 
Certiorari. 10 

Further depositions of witnesses in above stated 
matter, taken pursuant to adjournment, this 
fourth day of March, 1927, at ten o'clock in the 
forenoon, at the City Hall, Jersey City, N. J., 
before Edward O 'Byrne, Supreine Court Com- 20 
m1ss1oner. 

Appearances as heretofore. 

EDw ARD O 'BYRNE, 
Supreme Court Commissioner. 

WALDO S. CouLTER, sworn as a witness on the 
part of the prosecutor, testifies as follows: 30 

Direct examination by Mr. Milton: 

Q. You reside where 1 A. Brooklyn, New York. 
Q. And your profession is what 1 A. Civil 

engineer. 

Mr. Milton: It is stipulated that Mr. 
Coulter 's qualifications are admitted. 

Q. You have some familiarity with the Hersey 40 
Torrent water meter, Model T 1 A. Yes, sir. 
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Waldo 8. Coulter-Direct. 

Q. That is the type which is in .dispute in this 
hearing 1 A. Yes. 

Q. Will you be good enough to describe it 1 A. 
The Hersey Torrent water meter Model T is what 
is known as a velocity type meter, opera ting on 

lO the inferential principle. It consists of a hard 
rubber wheel revolving in a horizontal plane, at-
tached to a hollow shaft, which is slipped over 
a fixed central vertical spindle. At the top of 
this spindle is a hard rubber ball enclosed by a 
housing which is attached to the wheel in such 
manner that when the meter is assembled, the 
bottom of the wheel has a very slight clearance 
over the casting beneath it. On the top of the 
wheel are two hard rubber bars about one-half 

20 to three-quarters of an inch high to act as drags 
or vanes to prevent spinning of the wheel when 
sudden changes of velocity occur. Water is ad-
mitted to the under side of the _wheel through a 
wheel orifice, enters the wheel and passes out 
through the circumference of the wheel, imping-
ing upon vanes set at a proper angle on the pe-
riphery of the wheel. The top of the wheel is at-
tached to a train of gears which operates a reg-
istering mechanism. This type of meter is not a 
direct displacement device, but the wheel meas-

3o ures the velocity of the water which is transcribed 
by the registering dials into volume. 

40 

Q. Does that complete the description 1 A. Yes, . sir. 
Q. Are you familiar with the curve or graph 

heretofore offered in evidence and known as Ex-
hibit P-21 A. Yes, sir. 

Q. As a class, what is the lowest rate of flow 
that the twelve-inch current type meter may be 
depended upon to register in accuracy between 
97 per cent. and 103 per cent., assuming the me-
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ter to be in order and in adjustment? A. 320 gal-
lons a minute. 

Q. Does that or does that not apply to the type 
of meter under question in this case, the Hersey 
Torrent, Model T? A. It does. 

Q. Exhibit P-2, Mr. Coulter, represents what? 
A. Exhibit P-2 is an accuracy graph correspond- 10 
ing, for rates above 100 gallons a minute, to the 
specifications of the American Water Works As-
sociation and the New England Water Works As-
sociation. It represents the accuracy which the 
manufacturer guarantees the meter will meet 
upon test as sold, within three per cent. either . 
way of the curve shown; that is, where 100 per 
cent. is shown upon the curve, the meter is guar-
anteed to register not less than 97 per cent. of 20 the water passing through it and not more than 
103 per cent. 

Q. And is that variation allowable in good prac-
tice and under the specifications of the associations 
that you refer to 1 A. Yes; 97 per cent. to 103 
per cent. accuracy is generally recognized. For 
example, the rules and regulations of the New 
Jersey State Board of Public Utility Commis-
sioners state that no meter shall be placed in ser-
vice or allowed to remain in service which regis-
ters less than 97 per cent. or more than 103 per 
cent. of the water passing through it. 

Q. Have you been furnished with a tabulation 
or statement of readings taken by the city of J er-
sey City during the forty-eight hours test of the 
Hersey Torrent meter, Model T, in question here? 
A. I have. 

Q. I refer to the readings which are annexed to 
the stipulation in this case. You have had an op-
portunity to study them? A. I have. 

30 

40 
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Q. Of the total volume of water registered by 
the Crest compound meter, which was the test 
meter used by Jersey City, what percentage flowed 
at average rates less than 320 gallons a minute? 
A. 22½ per cent. 

Q. What have you to say as to whether or not 
22½ per cent. of .the total volume which flowed at 
rates less than 320 gallons a minute, would be 
measured by a twelve-inch Hersey Torrent meter 
in good order, according to the curve of the manu-
facturet? A. According to the curve of the manu-
facturer, the volume of water which flowed dur-
ing the test at rates less than 320 gallons a minute 
should be 971/3 per cent. measured by a Hersey 
twelve-inch Torrent mete:r: in good order, that is, 
in accordance with the curve, with the allowance 
made for three per cent. either way. 

Q. So that, according to the curve, the average 
accuracy percentage for the flows less than 320 
gallons a minute, which in this constitutes 22½ 
per cent. of the total volume, would be 97 per cent., 
subject to the variation of three per cent f A. 
971/3 per cent. 

Q. What have you to say as to whether or not 
this registration is within the generally recognized 
limits of accuracy? A. You are ref erring now to 
what-the 22½ per cent. or the 97~1:3 per cent? 

Q. The 971/3 per cent. A. The 971/2 per cent. is 
within the generally recognized limits of accuracy. 

Q. And those limits, I think you said, are recog-
nized by the specifications adopted by the associa-
tions to which you refer and are also recognized 
by the rules and regulations of ~he State Board 
of Public Utilities Commissioners f A. Yes, sir. 

Q. Have you seen a certificate of the shop test 

40 of the particular meter in question here, meter 
No. 318,140? A. I have. 
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Q. That was an exhibit in this proceedingf A. 
It was the first exhibit. 

Q. What have you to say as to whether or not 
the shop test on this particular meter, as rep-
resented by the certificate, indicates that the meter 
conformed to the requirement of the specifica-
tions of the American Water Works Association lO 
as indicated by Exhibit P-11 

Mr. Brogan: That is objected to upon the 
ground that it is not the best evidence. 

A. The accuracies shown upon the shop test card 
are substantially greater than the accuracies 
shown upon the curve, Exhibit P-2. Whereas the 
curve, Exhibit P -2, shows an accuracy of 90 per 
cent. for a rate of 100 gallons a n1inute, the shop 20 
test showed an accuracy of 98.8 for a rate of 100 
gallons a minute. Whereas the curve, Exhibit 
P-2, shows an accuracy of zero for a flow of 31 
gallons a minute, the shop test card showed an 
accuracy of 87 per cent. for 31 gallons a minute. 

Q. In other words, assuming P-2 to be a curve 
of what the manufacturer guaranteed the meter 
would do, the shop test certificate shows that in 
actual performance the meter gave a higher per-
formance of efficiency in registration 1 A. That 30 
is correct. 

Q. Assuming such accuracies to exist as the 
shop test certificate shows, could this particular 
meter, in the condition it was in when the shop 
test was made, have measured all the flows during 
the period of tests conducted by Jersey City, with 
an average accuracy in excess of 97 per cent 1 

Mr. Brogan: That is objected to upon 
the ground that it is apparent that the shop 
test of that meter took place back in 1908, 40 
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while this test conducted by the city of J er-
sey City took place fourteen years after-
ward, so that there is no parity between 
the condition of the meter in 1922 and the 
condition of the same meter in 1908. 

11:r. Milton: Is the basis of the objection, 
that when the test was made, the meter 
could not have been in the same condition 
as when the shop test was made t 

Mr. Borgan: The point is that there is 
nothing in the case to show that in 1922 
the meter was in the same condition that it 
was in fourteen years previously at the time 
when the shop test was made. 

Mr. Milton: In other words, it may have 
been out of order. 

1Ir. Borgan: Out of order; yes. 

A. It could. 
Q. What has your experience been as an engi-

neer as to whether water meters, assuming them 
to have been selected properly as to size and type, 
will give satisfactory service over a period of 
years under ordinary conditions without some at-
tention being paid to them f A. They may not be 

30 
depended upon to operate satisfactorily when 
negleced over a term of years, although such a 
thing is, of course, possible; that is, they may pos-
sibly operate accurately over a long period of 
neglect, but that is not customary under ordinary 
conditions. In order to be assured that a meter 
shall remain in proper condition, it should be 
examined once a year and tested at least once a 
year, that is a meter twelve inches in size. 

40 

Q. And how general is that opinion which you 
state f A. It is the generally recognized opinion 
amongst engineers. The specifications of the 
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American Water Works Association state that 
meters larger than six inches should be tested at 
least once a year, and that large meters measur-
ing unfiltered surface water should be examined 
annually. 

Q. From the test readings of Jersey City, which lO 
are annexed to the stipulation in this case, and 
which readings were taken during the forty-eight 
hours test during September, 1922, have you pre-
pared a table showing the average rate of flow 
in gallons per minute between readings during 
the test, showing the average percentage of such 
flows that was measured by the twelve-inch Hersey 
Torrent meter, and showing the percentage of 
each such average flow that would be measured by 
such a meter, if its accuracy corresponded to the 20 
curve shown on Exhibit P-2, assuming, of course, 
that the Jersey City test meter registered the 
fl!ows accuratelyf A. I have. 

Q. Will you produce that, please f A. Yes; 
here it is. 

lVIr. 11:ilton: I offer this table in evidence. 
(lVIarked Exhibit P-3.) 

Q. Referring to Exhibit P-3, will you be good 
enough to explain the various columns across the 30 
page of the exhibit f Column 1 is what f A. 
Column 1 indicates the time each reading was 
made. 

Q. That was taken from the readings furnished 
by the city when the bill was sent to the company, 

· and which readings are the ones annexed to the 
stipulations f A. That is correct. 

Q. Now, Column 21 A. Column 2 shows the 
average rate in gallons per minute between the 

40 
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readings; that is, column 2 is in each case an aver-
age rate for fifteen minutes, except in one instance 
when there were sixty minutes between two read-
ings. 

Q. How was this information obtained? A. The 
information was obtained from the meter readings 

10 which, by difference, gives the result in cubic feet 
between readings, which in turn were translated 
into gallons for each fifteen-minute interval and 
divided by fifteen to give the average rate in gal-
lons per minute for a fifteen-minute interval. 

20 

Q. Column 3-what does that show? A. Col-
umn 3 shows the percentage of the flow measured 
by the test meter that was registered by the 
twelve-inch Hersey '11orrent meter. 

Q. A.nd column 4 I guess is self-explanatory. 
It shows the percentage which should have been 
registered by the Hersey meter for the rate of 
flow in the second column, if the Hersey meter had 
been in good order? A. Yes, si'r; if it had corre-
sponded to the curve, Exhibit P-2. 

Q. And column 5 is the result, I assume, of de-
ducting column 3 from colu.mn 4? A. No. Column 
5 is the percentage departure of the third from the 
fourth column. Where column 4 is 100 per cent 
it is the difference, but where column 4 is less 

JO than 100 per cent. it represents the percentage 
departure. 

40 

Q. Referring to column 4, Mr. Coulter, the third 
item from the bottom of the sp.eet, I see that the 
Hersey meter, according to your opinion, should 
have registered 99 per cent. of the flow indicated 
in the second column. What percentage did it 
register in fact as indicated by this exhibit? A. 
As reported in the statement attached to the let-
ter from Mr. Mauzy to the Lehigh Valley Railroad 
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Company, it registered 128.37 per cent. of the 
flow measured by the test meter. 

Q. So that from the readings forming part of 
the stipulation, taken by Jersey City during the 
test and furnished to the Lehigh Valley Railroad 
Company with the bill, it appears that in this one 
instance alone the Hersey meter registered 128 JO 
per cent. of the amount registered by the test 
meter? A. That is correct. 

Q. Now, in this instance, column 5 then repre-
sents the difference between column 3 and cohunn 
4, does it not? A. No. What it represents is this: 
Column 4 indicates the percentage which the Her-
sey meter should have registered according to the 
curve Exhibit P-2, which is 99 per cent. Now, it 
actually measured, according to the figures in the 
stipulation, 128.37 per cent. 20 

Q. It is the departure? A. It is the departure 
of 128.37 from 99. 

Q. And that same expla ·nation applies to all of 
the columns throughout the exhibit? A. rrhat is 
correct. 

Q. The exhibit containing all of these readings 
taken during the forty-eight hour test conducted 
by the city? A. That is correct. 

Q. What, in your opinion, was the condition of 
the Hersey Torrent meter No. 318,140, during this 30 
test which was conducted by Jersey City on Sep-
tember 14, September 15 and September 16? A. 
It the test meter used by Jersey City registered 
accurately, then the twelve-inch Hersey Torrent 
meter was out of order. 

Q. Upon what do you base that conclusion, as-
suming, of course, that the test meter registered 
accurately? A. The extreme variations in the 
accuracy of the Hersey Torrent meter for all rates 
of flow as shown by Exhibit P-3; the fact, for in- 40 
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stance, that at 8 :45 A. J\1. on September 16, 1922, 
an average rate of 470 gallons a minute for fifteen 
minutes was unregistered by the Hersey meter; 
the fact that for rates of flow less than 300 gal-
lons a minute, the great majority of readings indi-
cated no measurement whatever by the Hersey; 

JO the general lack of correspondence between the 
percentages shown in Exhibit P-3 and those in 
Exhibit P-2. 

Q. I want to call your attention to some of the 
other inconsistent registrations. At the top of 
the second page in this exhibit it shows the pe-
riod 1.15 P. J\1., Thursday, September 14, where 
in column 2 it appears that there was an average 
rate of 250 gallons per minute, the percentage of 
flow registered by the test that was registered by 

20 the Hersey meter was 39.85; is that so? A. Yes. 
Q. Immediately under it is the period of 1.30 

P. lVI. of the same day where the rate of flow was 
260 gallons a minute, and the Hersey did not regis-
ter any of that flow? A. That is correct. 

Q. Nor did it register any of the flow at 1.45 
P. lVI. the same day where the flow was 325 gal-
lons a minute? A. That is correct. 

Q. Nor did it register any of the flow where the 
rate was 300 gallons a minute at two o'clock 1 A. 

30 That is right. 
Q. I call your attention to the period of the same 

afternoon, 2.15, when the average rate of flow was 
450 gallons a minute. How much of the registra-
tion on the test meter was measured by the Her-
sey? A. rr1his record shows that not a gallon was 
measured by the Hersey. 

Q. Now, it is conceded, is it not, that a meter of 
this type would, when in good order, measure 
every drop of water flowing in excess of 320 gal-

40 Ions a minute? A. That is correct. 
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Q. I call you attention to the period next fol-
lowing 2.15 or 2.30 of the same day, when the rate . 
of flow was 166 gallons a minute for the fifteen 
minute period. That percentage of the registra-
tion on the test meter was measured by the Her-
sey? A. According to the record of Jersey City, 
133.6 per cent. was measured by the Hersey. 10 

Q. In other words, the Hersey meter measured 
133 per cent. of the amount shown on the test me-
ter used by Jersey City? A. That is right. 

Q. Have you prepared a table showing the per-
centages of flow registered by the Hersey meter 
when the average rate for a fifteen-minute period 
was about 425 gallons a minute, according to the 
reading furnished by Jersey City? A. I have. 

:.Mr. Milton: I offer the table in evidence. 20 
(Marked Exhibit P-4.) 

Q. This exhibit P-4 shows in the first column 
the time of the readings, that is the end of the 
fifteen-minute period which you have selected for 
the purposes of this table? A. That is correct. 

Q. You have selected eight separate and dis-
tinct readings? A. Yes. 

Q. Three of them on the 14th of September and 
the remaining five on the 15th of September? A. 

30 That is correct. 
Q. Now, the second column shows a group of 

flows which most nearly correspond to each other, 
being approximately 425 gallons per minute aver-
age rate during the fifteen-minute period . . That is 
right, is it? A. That is right. 

Q. They run from 425 to as high as 435? A. 
Right. 

Q. Two of them being 425, three being 426, one 
of them being 428, one 430 and one 435. Is that 
right? A. Right. 40 
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Q. Now, the last column sho-\VS the percentage 
of the quantity of water measured by the test 
meter which was registered or measured on the 
Hersey Torrent meter? A. Right. 

Q. And that varies from zero to 93.90 per cent.? 
A. Correct. 

JO Q. In two instances, the Hersey did not register 

20 

at all? A. Right. 
Q. And in one instance, the first one appearing 

on the exhibit at 3 :30 P. 11. the I-Iersey 1neter 
measured 17.61 per cent. of a rate of flow at 425 
gallons per minute? A. Correct. 

Q. And on the following day, at the same rate 
of flow, the Hersey meter measured how much per 
cent.? A. 76.3 per cent. 

Q. Have you also prepared a table showing the 
percentages of flow when the average rate was 
about 600 gallons a minute? A. I have. 

Q. v\Till you produce it? A. Yes; here it is. 

11r. Milton: I off er this table in evidence. 
(Marked Exhibit P-5.) 

Q. Exhibit P-5 is gotten up in the same way as 
Exhibit P-4? A. Correct. 

Q. ,For the purpose of showing the same result, 

30 this time using the factor of an approximate rate 
of flow of 600 gallons per minute 1 A. Correct. 

Q. There being four illustrations, two of them 
at 600 gallons per minute, one at 605 and one at 
615 gallons per minute1 A. Correct. 

Q. The variation in the percentage of flow reg-
istered by the Hersey meter as compared with the 
flow registered by the test meter, is expressed in 
the last column and runs from 77 .05 to 87.201 
A. Correct. 

40 Q. Referring to Exhibit P-2, which is the curve 
showing the guaranteed performance by the manu-
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facturer, what percentage of that flow of 600 gal-
lons a minute is measured by a Hersey meter of 
this type in good order 1 A. From 97 per cent. 
to 103 per cent. 

Q. Have you prepared a table including all of 
the readings made during the test by Jersey City 
showing the maximum, minimum and average ac- lO 
curacies of the Ilersey meter for four different 
classifications of the studied or observed fifteen-
minute period 1 A. I have. 

Q. Will you produce it, please? A. Yes; here 
it is. 

11:r. 11:ilton: I offer this table in evidence. 
(Marked Exhibit P-6.) 

Q. Referring to Exhibit P-6, will you be good 20 
enough to explain the meaning of this exhibit and 
how it is to be studied 1 A. In the first column 
is shown the range of rate of flow in gallons per 
minute for three different classes. Class 1 com-
prises all the fifteen minute periods where the 
average rate of flow was 500 gallons a minute and 
upward. The second item in column 1 indicates a 
rate of flow of 300, inclusive, to 500 gallons a 
minute, exclusive. The third item indicates 200 
gallons a minute to 300 gallons per minute; and 30 
the fourth column indicates flows less than 200 
gallons a minute. 

Column No. 2 shows the number of reading·s 
which were made of the meter dial for each one 
of these classifications. 

Column 3 shows the maximum percentage which 
was registered by the Hersey meter of the flow 
measured by the test meter for each one of these 
classifications. For instance, the first item, 100.88 
indicates that for flows of 500 gallons a minute 40 
and upward, the highest observed registration by 
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the Hersey meter was 100.88 per cent. on the 
amount measured by the test meter. 

Column No. 4 indicates the minimum percentage 
of the water measured by the test meter that was 
registered by the Hersey meter. For instance, 
the first item in column 4, which is 3 per cent. indi-

lO cates that the lowest observed registration by the 
Hersey meter for rates of upward of 500 gallons 
per minute was 3 per cent. 

The fifth column shows the average registra-
tion by the Hersey meter of all flows for each of 
the four classifications. For instance, item No. 
1 in the fifth column is 76.82 per cent., which 
means that for all flows of 500 gallons a min-
ute and upwards, the average registration by the 
Hersey meter was 76.82 per cent. of the flow meas-

20 ured by the test meter. 
Q. In other words, Mr. Coulter, analyzing the 

readings taken during the test period by Jersey 
City and which form part of the stipulation, you 
find forty-two occasions when the rate of flow 
was in excess of 500 gallons per minute? A. 500 
gallons per minute or more, correct. 

Q. And you have studied the readings and you 
find that the highest or maximum percentage which 
the Hersey meter registered of the water indi-

30 cated or measured by the test meter was 100.88 
per cent. A. 100.88 per cent. was the highest 
percentage observed in any one of those forty-
two readings. 

40 

Q. And the lowest for any one of the forty-two 
readings, expressed in percentage, which the Her-
sey meter measured for the flow measured or indi-
cated by the test was 3 per cent? A. Yes. 

Q. Each one of these flows was in excess of 320 
gallons per minute? A. Correct. 
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Q. And 320 gallons per minute is the lowest 
flow which the :n;ianufacturers guarantee that the 
meter will register 100 per cent. when in good 
order? A. Correct. 

Q. The meaning of ''X'' and ''XX'' and 
'' XXX''' is indicated by the explanatory notes 
shown at the foot of the exhibit? A. Right. 

Q. To illustrate, in the second line which car-
ries readings showing flows from 300 up to 500 
gallons per minute, it appeared that of a total 
of seventy-seven readings the Hersey registered 
zero for sixteen of those readings? A. Right. 

Q. In other ·words, while the maximum per cent. 
measured by the Hersey meter of the water meas-
ured by the test meter was 99. 78, the minimum 
zero and the average 48.16, the fact is that out of 
seventy-seven instances where you find the flow 
from 300 to 500 gallons per minute, sixteen times 
the Hersey did not register at all? A. Yes, sir; 
the minimum occurred sixteen times. 

Q. Will you say what effect a sudden change 
in the rate of flow has upon the accuracy of a cur-

10 

20 

rent type of meter such as the twelve-inch Torrent 
J\fodel T in question in this suit? A. If a sudden 
change took place in the rate of flow, occurring 
within one or two seconds . and the change took 
place through a wide range of flow, the result is 30 
a temporary inaccuracy of the meter. 

Q. How much does the inaccuracy amount to f 
A. The inaccuracy, if the rate of flow is changed 
repeatedly and suddenly from 1000 gallons a min-
ute to zero, will show an over registration of about 
7 to 8 per cent. If the change occurs between 
1000 gallons a minute and 200 gallons a minute, 
suddenly and repeatedly, the over registraiton will 
be between 6 and 7 per cent. If the change takes 
place suddenly and repeatedly between 400 and 40 
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200 gallons per minute, no appreciable inaccuracy 
results, but in any case over registration results. 
I might say that for a velocity type meter, with-
out a brake-bar or drag-bar on the top of the 
wheel the inaccuracy amounts to about twice as 
much for sudden changes as for a Torrent type 

lO like the Hersey which is equipped with drag-bars. 
Q. Suppose the change in the rate of flow takes · 

place gradually through a minute or two, what 
would be the effect upon the accuracy of the me-
ter f A. There would be no appreciable effect on 
the accuracy of the meter. 

Q. From the records of the test of the Hersey 
meter conducted by Jersey City in September, 
1922, over the forty-eight hour period, what have 

20 
you to say as to whether or not the rate of flow 
during the fifteen-minute period was subject or 
not subject to frequent, violent fluctuations f A. 
The records show that there were few, if any, 
frequent and violent fluctuations. For example, 
for rates of flow less than 300 gallons a minute, 
about 70 per cent. showed no registration what-
ever. Of the rates of flow less than 200 gallons 
per minute, 82 per cent. showed no registration 
by the Hersey meter whatever. Now, if when the 
rate of flow was less than 300 gallons per minute 
or 200 gallons per minute, there had been ·wide 
and constant fluctuations in the rate, the rate 
would necessarily have amounted, momentarily 
at least, to more than 300 gallons a minute, and 
with the meter in any sort of order, there should 
have been some registration. The consistency 
with which this condition occurred during the test 
shows that wide and violent fluctuations were not 
at all common. 

Q. Leaving sudden changes out of considera-
40 · tion, what have you to say whether or not the 
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test records of the city indicate that the appar-
ent low accuracy of the Hersey meter for numer-
ous average fifteen minutes readings of 300 gal-
lons a minute or more, were due to very low rates 
of flow during part of the fifteen-minute period 
when the accuracy might be less f A. Such condi-
tions did not occur. For illustration, to take an 
extreme case, suppose that for a fifteen-minute 
period the flow was at the rate of fifty gallons a 
minute for ten minutes and 1,000 gallons a minute 
for five minutes, the average rate of flow for that 
fifteen-minute period would be 367 gallons a min-
ute. Now, if the 50 gallons a minute rate was not 
measured at all and 100% of the 1,000 .gallon rate 
was measured, the average percentage of accuracy 
for the fifteen minute period would be 91 per cent. 
This fails wholly to explain the numerous in-
stances in the test records where flows as high as 
40 gallons a minute were not measured at all by 
the Hersey meter and where rates of flow less than 
300 gallons a minute were measured with rates of 
accuracy all the way from zero up to 30 per cent. 
or so. The only reasonable explanation for this 
common condition during the test was that the 
meter was out of order. Any possible variations 
in the rate of flow during the fifteen minute period 
fail utterly to explain the situation. 

Q. And in what way would it be possible for a 
meter of this type to fail to register low rates of 
flowf A. The hard rubber ball at the top of the 
spindle might become worn to such an extent that 
the wheel was allowed to rest directly upon the 
orifice casting. In that case the wheel would 
not revolve until the rate of flow became suffi-
cient to raise the wheel from the ball. The rate 
required to raise the wheel from the ball is about 
300 gallons a minute. 

10 

20 

30 

40 
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Q. In what way would it be possible for a neg-
lected twelve inch meter of this type to register 
the different percentages of accuracy for the same 
rate of flow7 A. Why, it might be possible, es-
pecially with unfiltered water, for grains of sand, 

10 
pipe coatings, or particles of iron rust to accumu-
late in and around the gear train. These particles 
getting in between the wheels, would stop regis-
tration until they were crushed or shaken loose. 
Such an occurrence would cause very erratic regis-
tration at times. 

Q. Going to the illustration of September 14, at 
9 :45 P. M., shown on Exhibit P-3, I call your at-
ention to the fact that in this period the average 
rate of flow was 834 gallons per minute, and that 

20 the percentage of the flow measured by the test 
n1eter that was registered by the Hersey meter 
was but 3 per cent., and I ask you whether or not 
this is an illustration of the effect that might be 
ca used by the gathering of foreign matter in the 
gear train you have been talking about7 A. Such 
an interruption of the action of the meter by for-
eign matter might possibly produce the result 
shown at 9 :45 P. M. on September 14th. 

Q. Is there any other way in which a twelve-
inch Hersey meter of this type, out of order me-

3o chanically, might register erratically7 A. Yes. 

40 

The gear wheels of the train .of gears connecting 
the wheel with the registering mechanism are at-
tached to a shaft by a brass set screw. It might 
be possible for the set screw to become loose 
enough so that the gear wheel would turn on the 
shaft until the set screw encountered some worn 
or flattened place on the shaft where it would 
hold until some movement might shift it and cause 
further slippage. There are numerous ways in 
which a meter might become erratic. 
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Q. Is there anything · in the test made by Jersey 
City which, in your judgment, should show that 
the meter in question was out of order prior to 
the installation of the test in September, 19227 A. 
I1here is nothing whatever in the test records to 
show that the meter was out of order prior to 
the tests. 10 

Q. What have you to say as to whether or not, 
assuming the Hersey Torrent meter in question 
to be in good order, it could measure the volume 
of water measured by the test meter during the 
test period, the rates of flow being as observed, 
with an accuracy of 97 per cent. or more for the 
forty eight hour period 7 A. In good order the 
twelve-inch Hersey r_rorrent meter should have 
measured with acceptable accuracy the water 
which flowed through the test meter during the 
test. 

Q. What have you to say as to whether or not 
it is possible, in so far as anything to the con-
trary has been shown by the test, that the Her-
sey meter in question accurately measured all 
water that passed through it during the years 
covered by Jersey City's claim back to 1918 7 

20 

Mr. Brogan: That is objected to on the 
ground that it calls for an unwarranted 30 
conclusion, and further that the witness is 
now being interrogated as to a possibility. 

A. In so far as anything in the test record shows, 
there is nothing to show that the twelve-inch Her-

. sey Torrent meter did not fail to accurately meas-
ure all water flowing through it prior to the test. 

Q. In your judgment, what bearing has the test 
• made by Jersey City in 1922 upon the accuracy 

of the measurement of water by this meter in ques- 40 
tion during the years preceding the test 7 A. In 
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my opinion, the results of the test are applicable 
only to the period of the test and have no bear-
ing whatever upon the period prior to the test. 

Q. Have you prints, showing various studies 
of the result of the readings, taken by the city 
during the test period f A. I have. 

10 Q. Will you please produce them f A. I will. 
I-Iere they are. 

Mr. Milton: I offer this print in evidence. 
(Marked Exhibit P-7.) 

Q. Referring to Exhibit P-7, will you be good 
enough to explain how this chart should be studied 
and analyzed f A. This chart is a comparison 
between the curve shown on Exhibit P-2; the 

20 shop test of the twelve-inch Torrent meter made 
July 29, 1908, by the Hersey :lYianufacturing Com-
pany; the various percentages of accuracy for 
fifteen-minute periods shown by the record of 
tests conducted by Jersey City, on September 14, 
15 and 16, 1922, and an approximate line of mean 
accuracy of the various percentages observed dur-
ing the tests by J·ersey City. 

30 

40 

Q. The percentages of accuracy of the Hersey 
r_rorrent meter, during the test, according to the 
test meter, are indicated by a small .circle with a 
dot inside f A. That is correct. 

Q. And the figures which are opposite these cir-
cles, in some instances, indicate the number of 
times that the mean accuracy for the same rate 
of flow occurred f A. Correct. 

Q. That is to say, at the bottom of the chart be-
tween the 200 and 300 gallons per minute section, 
a:re grouped a number of such circles, opposite one 
of which is the numeral '' 7 '' f A. Correct. 
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Q. What does that numeral "7" indicate f A. 
The figure 7 in this case indicates that the rate of 
230 gallons a minute, about, occurred seven times 
with an accuracy of zero by the Hersey meter. 

l\fr. Milton: I produce another chart and 
offer it in evidence. 

(Chart is marked Exhibit P-8.) 

Q. The second chart, which has been marked 
Exhibit P-8, will you be good enough to explain 
how that should be read f A. Exhibit P-8 has two 
diagrams on one sheet. 1:l1he upper diagram shows 
the accuracy percentages of the Hersey meter 
for fifteen-minute periods throughout the entire 
test. That is a pictorial representation of the ac-
curacies of the Hersey meter observed during the 

20 test. The portions of that upper diagram outlined 
in red indicate accuracies for rates of flow which 
were in excess of 320 gallons a minute. The por-
tions on the upper diagram outlined in yellow in-
dicate accuracies for rates of flow less than 320 
gallons a minute. 

Through the upper diagram is drawn a hori-
zontal line showing the average accuracy for the 
entire test period, 53.46 per cent, according to 
Jersey City's test meter. 

Q. That is, assuming the Jersey City test meter 
to have registered accurately, then the average 
accuracy of a Hersey meter over the entire test 
period was 53.6 per cent. f A. Correct. 

Q. The yellow vertical line appearing in the 
upper diagram indicates the accuracy, expressed 
in percentages, of the Hersey meter, as your 
earlier exhibits have done, showing the amount of 
water measured by the Hersey meter expressed in 
percentage of the amount of water measured by 

30 

40 
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the Jersey City meter, the yellow being when the 
rate of flow was under 320 gallons per minute and 
the red when the rate of flow was over 320 gallons 
per minute 1 A. Correct. 

Q. The lower diagram, Mr. Coulter, is a graphic 
illustration or picture of the rates of flow during 
the test period, September 14 to September 16, 
1922, the red being used to indicate a rate of flow 
in excess of 320 gallons a minute and the yellow to 
represent a flow less than 320 gallons a minute 1 
A. That is correct. 

(At this point adjournment is taken to 
Wednesday, March 9, 1927, at ten o'clock 
in the forenoon.) 
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NEW JERSEY SUPREME COURT. 

LEHIGH VALLEY RAILROAD 
COMPANY, 

Prosecutor, 

vs. 

THE MAYOR AND ALDERMEN OF 
JERSEY CITY, et al., 

Respondents. 

On Certiorari 

Further examination of witnesses in above 
stated matter, taken pursuant to adjournment, 
this sixteenth day of March, 1927, at ten o'clock 

]0 

in the forenoon, at the City Hall, Jersey City, New 
20 Jersey, before Edward O 'Byrne, Supreme Court 

Commissioner. 

Appearances as heretofore. 

EDw ARD O 'BRYNE, 
Supreme Court Commissioner. 

WALDO S. CouLTER, a witness heretofore sworn 
on the part of the prosecutor, resumes the stand. 30 

Cross-exarnina.tion by Mr. Brogan: 

Q. Where did you acquire your knowledge or 
familiarity with the Hersey meter, Model T 1 A. 
I have always known the design of the meter man-
ufactured by the Hersey Manufacturing Com-
pany. I have never installed the Hersey Torrent 
meter, but my detailed knowledge of the meter 

40 
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was obtained at the factory of the Hersey Manu-
facturing Company, where I dismantled a 12-inch 
Hersey Torrent meter and examined it closely. 

Q. When did you do this work 7 A. Late in 
January or early in February, 1927 7 I do not 
remember exactly. 

lO Q. In other words, you dismantled and as-
sembled the various mechanisms in the Hersey 
meter, in the preparation of your testimony in this 
particular case 7 A. I did. 

Q. And prior to that time you never had any-
thing to do, outside of the ordinary reading you 
would do to keep up with types of meters-you 
never had anything to do with this particular 
model of Hersey Torrent meter 7 A. Never by 
direct examination any more than printed matter. 

20 Q. This meter which you took down in J anu-
ary, 1927, what model was that, 11r. Coulter7 A. 
That was a Hersey Torrent meter of the same 
model as the one in question. 

Q. When was it built, do you know7 A. I can-
not say. It was in stock at the factory. 

Q. How do you know it was the same as this 
one 7 A. It was the same in every respect as the 
12-inch Hersey Torrent shown in the catalogues 
in my files for years, extending back to 1910 or 

30 thereabouts. 
Q. You never saw this particular Hersey meter, 

Model T. that was used as the measuring device 
for the Lehigh Valley Railroad Company, did you 1 
A. No. I tried to make an examination of that 
and had a search made by the railroad people. 
They reported to me that the meter was missing 
and had probably been junked. 

Q. As I understand it, then, you never made 
any actual test of this particular type of meter, 

40 your work consisting only in the dismantling and 

75 

Waldo S. Coulter - Cross. 

assembling of this particular meter at the fac-
tory 7 A. The tests were made at my request. 
· Q. By whom 7 A. E. Ferguson, assistant su-

perintendent of the Hersey Manufacturing Com-
pany. 

Q. Did you assist in these tests actually 7 A. 
I was not present. 10 

Q. You were not present when they were made 7 
A. No. 

Q. So that your testimony on direct examina-
tion is founded solely on this knowledge that you 
acquired by dismantling and reassembling this 
meter in January and was predicated upon the 
accuracy of the tests which Ferguson made at your 
request 7 A. Also my general knowledge of the 
operation of meters. 

Q. Yes; I assume that. Is that right 7 A. That :20 
is correct. 

Q. You dismantled and reassembled a meter 
of this particular design once 7 A. Yes. 

Q. Now, in your direct testimony, page eleven 
in your description of the Hersey Torrent meter, 
Model T, you speak of the clearance of the bot-
tom of the wheel as a slight clearance over the 
casting and beneath it. What is the clearance ex-
actly between the wheel and the deflector-that 
is what you mean by the casting, is it not 7 A. I 30 
made the statement. It is a very small fraction 
of an inch, measured in thousandths of an inch. 

Q. As small as that 7 A. Yes. 
Q. What is it-ten thousandths of an inch 7 A. 

I am unable to state any closer than that. 
Q. It runs to the thousandths of an inch 7 A. 

Yes. 
Q. Now, when you speak throughout your testi-

mony of a Model T, Hersey Torrent meter, which 
type of meter do you have in mind, my question 40 
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being directed to this, that I understand that from 
1905 on up to 1925, the models of this particular 
type of meter have been changed every so often? 
A. The meter I examined was the same as the one 
used in Johnston avenue by the Lehigh Valley 
Railroad Company, according to assurances I re-

10 ceived from the Hersey Manufacturing Company. 
Q. So that the Hersey people told you that this 

meter that you worked upon was the same kind 
of a meter that the Lehigh Valley Railroad Com-
pany had installed at Johnston avenue, the integ-
rity of which is under attack here. Is that right? 
A. Yes. 

Q. And all through your testimony then, when 
you referred to a Model T, Hersey Torrent Water 
Meter, you had in mind this meter that you used 

20 in your experimentation in January of this year 
as being identical with the meter under considera-
tion? A. Yes, sir. 

Q. I understood you to say-if you do not re-
member it, we will find the page-that 12-inch 
current type meters, as a class, register accurately 
between 97 per cent. and 103 per cent. with a flow 
of 320 gallons per minute? A. That is correct. 

Q. Did you so testify? A. Yes. 
Q. Now, when you so testified, what particular 

30 make of meter did you include? A. I refer to the 
Hersey Torrent meter, 1\1odel T. 

Q. Does that include this 1908 model? A. It 
does. 

Q. It does 1 A. Yes. 
Q. Do you know the changes that have taken 

place in this model from 1908 to date? A. The 
principal change which has taken place has been 
the addition of guides or thrust vanes to the 
periphery of the wheel, that is, not attached to 

40 the wheel. 
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Q. Do you know why this change was made, 
Mr. Coulter 1 A. It improves on the reaction of 
the water against the wheel. As it leaves the 
wheel, it impinges against these fixed vanes, and 
a greater thrust is developed. 

Q. By a vane you mean a blade? A. A series 
of curved blades. 10 

Q. In other words, the striking of the water 
against these vanes controls the flow of the water 
as far as the mechanism is concerned and you 
have a more accurate registration; is that right? 
A. No; I would not say that. I would say it would 
make the wheel more delicate. 

Q. Does that not make for a more accurate reg-
istration 1 A. It would extend the range on a . given accuracy. 

Q. It would increase-- A. (Interrupting) It 20 
would extend the range, say, 100 per cent. accu-
racy. 

Q. Is this the only change that has been made 
in the type of Hersey Torrent meter in question 
down to the present time? A. I am unable to 
state what other changes may have been made, 
but I was assured that the meter which was shown 
me at the Hersey Manufacturing plant was the 
same in every respect as the meter used by the 
Lehigh Valley Railroad Company in question in 30 
this case. 

Mr. Brogan: At this point I want to reg-
ister an objection to the testimony on the 
ground that it is hearsay and ask that it be 
stricken out. 

Q. To return to the question: Is there any 
other change of importance that has taken place 
in the making of these meters between the time of 

40 
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the manufacture of the· type in question and the 
present time? A. Not to my knowledge. . 

Q. At page 12 of your testimony you_ say that 
as a class, the 12-inch current type registers ac-
curately between 97 per cent. and 103 per cent., 
when the flow is 320 gallons a minute. Upon what 

JO do you base that assertion? A. I base that upon 
Exhibit P-2. 

Q. What is Exhibit P-2? A. Exhibit P-2 repre-
sents the curve of accuracy which the manufac-
turer guarantees the 12-inch Hersey Torrei~t 
meter will meet on test as sold. 

Q. Therefore, in making that statement, you 
have based it entirely upon the guarantee that 
was made at the time the meter was sold? A. I 
also base it upon the specifications of the Ameri-

20 can Water Works Association and the New Eng-
land Water Works Association which state that 
meters approved by the association must meet 
such test. 

Q. How much efficiency did you g:iv~ to the 
specifications of the water works association~ a~d 
how much to the guarantee of the maker of this 
meter? A. I gave them the same value, because 
the curve of the maker is simply a graphic repre-
sentation of the accuracy specifications of the 

30 American Water Works Association. 
Q. When were the specifications of the Ameri-

can Water Works Association and the New Eng-
land Water Works Association adopted? A. I be-
live they were adopted in 1923. 

Q. 1Vell, then, how, possibly, could the 1923 
specifications enter into consideration at all con-
cerning a meter made and sold in 1908, prior to 
the adoption of such specifications? A. It is well 
known that these specifications of the American 

40 Water vVorks Association were largely prepared 
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by manufacturers based upon manufacturers' then 
existing accuracy requirements. 

Q. So that, however, when you speak of the 
specifications of the American Water Works As-
sociation and the New England Water Works As-
sociation, which specifications were not in fact 
promulgated until 1923, they certainly could not lO 
have had anything to do with a 1908 meter, could 
they? A. The Hersey Manufacturing Company 
in 1908 sold its meters, the 12-inch Hersey Torrent 
meter, with an accuracy guarantee the same as 
called for in the American Water Works Specifi-
cations of 1923. 

Q. Therefore, you reason that the accuracy re-
quired by the American Water Works Associa-
tion in 1923 having· been previously written into a 

20 guarantee of the Hersey people in 1908 and at-
tached to this meter, that therefore the 1923 Water 
"\Vorks Association specifications are the result of 
the guarantee of the Hersey people; is that right? 
A. They are very much affected by the accuracy 
guarantee of Hersey and other manufacturers. 
In other words, the specifications of the American 
Water Works Association represented merely a 
crystallization, to a large extent, of the standards 
which had been in current use among meter manu-
facturers for some time before these specifications 30 
were adopted. 

Q. How do you know that1 A. General knowl-
edge. I know something of the deliberations which 
led up to the preparation of these specifications. 

Q. So, therefore, in saying that this meter was 
as accurate as you have described the 12-inch type 
to be, we will have to drop out, as one of your rea-
sons or two or your reasons, the specifications of 
the New England Water Works Association and 
the American Water Works Association, because 40 
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at the time this meter was sold in 1908, these rea-
sons for your approval did not exist? A. No, sir; 
you would not have to drop that out, because this 
meter as made and sold in 1908 meets the speci-
fications of the American 1N ater Works Associa-
tion as adopted in 1923. It meets a standard sub-

lO sequently adopted as a high standard by a national 
water works association. 

20 

Q. What was the guarantee of the Hersey peo-
ple in 1908; was it in writing; exactly what was 
it? A. The guarantee of the Hersey :Manufactur-
ing Company in 1908 was a curve similar to Ex-
hibit P-2. 

Q. When did you first become acquainted with 
the guarantee and its terms? A. I should say 
about 1915 or 1916. 

Q. In what connection did you become ac-
quainted with this g·uarantee? A. The Hersey 
Manufacturing Company at that time was trying 
to induce me to recommend the placing of their 
meters at a certain town. 

Q. How did you know that this guarantee ex-
isted in 1908? A. I then was informed by the Her -
sey Manufacturing Company that it had been in 
existence for many years. 

Q. You heard it from them. In other words, 
30 they said: "1Ve have carried this guarantee for 

so many years", and that was back to 1908? A. 
They said in their shop tests that they were pre-
pared to meet such a guarantee. 

Mr. Brogan: I object to the testimony 
and ask that it be stricken out on the ground 
that it is hearsay. 

Q. Was this guarantee, which you say was after-
wards adopted by the American Water Works 

40 Association and others and which was so high in 
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the scale of g11arantee, ever promulgated to tJ-w 
public, prior to the adoption of these specifica -
tions of the American Water Works Association "! 
A. Not through any society. 

Q. Nor through any writing? A. That I am 
unable to state. 

Q. So that this guarantee that they speak of ] O 
and which they told you in 1915 had existed for 
many years prior, in fact may have existed only 
inside their own minds, as far as the public was 
concerned? A. It was a guarantee offered by the 
various meter manufacturers-that is, some of 
them. 

Q. How do you know that 1 You say it was not 
in writing ; isn't that so 1 A. It is my understand-
ing that the Hersey Manufacturing Company had 
regularly offered this guarantee for years before. 

Mr. Brogan: I object to the answer and 
ask that it be stricken out it being apparent, 
the witness having answered it was not in 
writing, that he has no direct knowledge of 
it, except what he was told by others. 

20 

Mr. Milton: The question was how the 
witness knew. I submit he is qualified to 
state the method or manner in which he 
acquired his information, which may have 30 been by word of mouth. 

· Q. Now, I hand you a descriptive catalogue 
running back as far as 1904 of the Hersey Manu-
facturing Company, containing, I take it, a de-
scription of all their meters. I ask you, if you 
will take that and find for me any such guarantee 
as you have testified to 1 A. I do not know what 
they offered in 1904. 

Q. I ask you to take this catalogue and look at 
it and see if there is any such guarantee as you 4o 
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have testified to, as having been told you in 1915, 
existed for so many years prior thereto? 

Mr. l\ililton: I object upon the grounds 
first, that it does not appear that the 
printed pamphlet which is offered to the 

l 0 wtiness was in faet issued by the Hersey 
Manufacturing Company, the manufac-
turers of the meter in question; secondly, 
upon the ground that it does not appear 
that it is a book of which such a guarantee 
could properly form a part; and thirdly, 
if the book is legally receivable in evidence, 
·whether or not it contains a. g11arantee can 
be determined upon examination of the 
book; it speaks for itself. 

20 
A. No; there is not. 

Q. I hand you a similar pamphlet of the same 
company for 1912 and for 1915, and ask you if 
you will look through this and see if you c;n find 
the guarantee you mention. 

1fr. Milton: I object for the same rea-
sons as urged in 1ny objection to the pre-
vious question and in addition, these book-
lets appear to be mere advertisements of 

30 meters with a price list. 

A. The g11arantee is not mentioned in that book. 
The guarantee is not mentioned in the book pub-
lished today. 

Q. Refer for the moment to Exhibit P-7 tak-. ' 1ng the center line, the center curve, is it your 
testimony that this curve with its legend, "Guar-
ante~ ~urve, Hersey Nianufacturing Cmnpany,'' 
th~t 1t 1s the curve of accuracy according to which 

40 this meter of the Lehigh Valley would perform, 
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or is that what the meter which is being made 
today, of this type, by the Hersey people, will 
do? A. r_rhat curve marked '' Guarantee curve, 
IIersey J\1anufacturing Company,'' on Exhibit 
P-7, represents accuracy performances of 12-inch 
Torrent 1neters, lVIodel T, as a class. The dotted 
line beyond it on the left represents the shop test 10 
and represents specifically the meter in question 
in this case. 

Q. Then, this curve of accuracy which vire spoke 
about first, is a composite curve, is it? A. No; 
it is distinctly a curve which the manufacturer 
guarantees the meter will meet. 

Q. Did ·the manufacturer guarantee that the 
particular meter we are talking about would meet 
that curve? _,._I\.. I am told that he did, but I know 
nothing regarding this particular and specific . 20 
transaction. 

Q. lVIr. Coulter, which is the higher accuracy on 
Exhibit P-7-the shop test or the middle curve? 
A. r:rhe shop test. 

Q. Why? A. Simply because the 1neter tested 
higher than the guarantee curve. 

Q. Is not the first curve on Exhibit P-7 sup-
posed to be made up after two readings were 
taken? A. Three readings. 

Q. Does not the broken line attached to the first 30 
curve show an assumed course of accuracy be-
tween the point marked with the first arrow to 
the left of E:xthibit P-7 and the second point 
marked with the arrow? A. No; it represents an 
assumed curve between three points; the first one 
at the left marked by an arrow ; the second one 
at the left marked by an arrow; and the third 
point at 600 gallons per minute, 99½ per cent. 

Q. Now, as I read your testimony, Mr. Coulter, 
at the bottom of page 17, you said that a meter 40 
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should be examined at least once a year, and tested 
at least once a year, that is a meter of the 12-inch 
size? A. Yes. 

Q. Why do you say that? A. Why, it is gen-
erally accepted now amongst water works men, 
and it is recommended in the specifications of the 

10 American Water Works Association. 
Q. What would you say of a meter that had not 

been tested for ten years? A. Why, as I testi-
fied, a meter might be operated without an annual 
inspection, without any inspection for ten years 
or fifteen years, and be found in very good con-
dition at the end of that time. But that is only 
"maybe". In order to be certain or to have rea-
sonable assurance that a meter is going to remain 
in good condition, it should be tested annually, a 

20 meter of this size, and if it is handling unfiltered 
surface water, it should be cleaned annually. 

Q. Now, assuming that certain tests should be 
made in order that the condition of the meter be 
ascertained, would what we call or have called in 
this case the shop test, be satisfactory to estab-
lish the condition of the meter ? A. Only at the 
time of the shop test. 

Q. In other words, J\1r. Coulter, does the shop 
test contemplate the rates and kind of flow to 

30 which the meter is to be subjected? A. No. 
Q. vVhat does the shop test contemplate? A. 

The shop test shows the accuracy on a given con-
trolled rate of flow. 

Q. Just one kind of flow? A. No; repeated for 
various rates, but controlled for each rate. 

Q. Do I understand that there would be fluctua-
tions, instantaneous and rather great fluctuations 
or violent changes in the shop test? A. No. 

Q. Is not that the kind of use to which the meter 
40 may be subjected in service? A. A certain amount 
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of fluctuation always occurs in practice on the line 
on which the meter is located, but not necessarily 
wide and violent fluctuations. 

Q. In other words, Mr. Coulter, your shop test, 
then, is rather ideal in its nature, is it not ? A. 
Yes. 

Q. In other words, you have 350 gallons run-
ning for one minute, 400 gallons running for two 
minutes, and a lower rate of flow running for five 
minutes, all regulated in accordance with a pre-
concerted plan of time and flow? A. The shop 
test is made under controlled conditions. 

Q. And the service conditions to which this 
meter will presently be put, are vastly different, 
are they not? A. No; not necessarily vastly dif-
ferent. They may be very much the same. 

Q. And they may be vastly different ? A. They 
may be. It wiH all depend on circumstances. 

Q. How do you know, then, that the reaction of 
this mechanism in these meters under the ideal 
condition would be constant and the same as under 
service conditions that may be vastly unlike the 
shop conditions ? lt. I say it may be very much 
the same or it may be very different. It all de-
pends on circumstances. 

Q. How do you know that the reactions would 
be the same ? You never tried it, did you ? A. I 
don't understand your question. 

Q. In other words, assuming that in the shop 
test the meter would register always accurately 
up to 320 gallons per minute; now, if that meter 
is taken out and put into a service which is vastly 
dissimilar to the one to which it was subjected in 
the test in the shop, how do you know that the re-
sults would be true in service as they were in the 
laboratory, or even proportionately true? A. 
They won't be the same in service as they were 

10 
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in the laboratory. In service velocity-type meters 
are more or less affected by the distribution of the 
velocities. 

Q. I suppose that is a rule, is it not 1 You are 
citing a principle now, are you not 1 A. That gen-
erally obtains more or less in practice. 

Q. I say: What you have stated is a principle, 
an hydraulic principle, out of a book 1 A. No; I 
say it is the practice. 

Q. A principle, none the less. A. It is based 
upon a principle; surely. 

Q. What I asked you is quite different. I asked 
you: How do you know that the meter put into a 
service greatly dissimliar from the shop test ser-
vice, would react truly under those changed condi-
tions 1 A. · Nobody could tell unless they tested 
it. 

Q. So, you don't know. When you attempt to 
pedicate your testimony upon this ideal curve, 
:mxhibit P-7, and attempt to apply it to the Lehigh 
Valley, not knowing the service conditions over 
there, it is your mere guess, is it not 1 A. No, sir. 
I said nobody knew unless a test is made. Here a 
test has been made, and the results of that test 
have been at my disposal. 

Q. The results of what test 1 A. The results 
of the test made by the City of Jersey City. 

Q. Which test are you talking about 1 A. The 
one made on September 14th, 15th and 16th. 

Q. The so-called forty-eight hours test 1 A. The 
forty-eight hours test. 

Q. You have taken that test and you have ap-
plied or attempted to apply to the consumption 
as registered, these ideal principles, have you 
not 1 A. Not at all. I have considered the actual 
measurements reported in that test. 
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Q. On the amounts of consumption that have 
been certified to you, at what intervals were the 
readings taken 1 A. At intervals of fifteen min-
utes, except in one instance, when there was an 
interval of sixty minutes. 

Q. When you have a fifteen-minute reading and 
a certain amount is marked down on the chart lO 

' you don't know whether of that amount of water, 
90 per cent. came through in half a 1ninute or 
whether it all came through in fifteen minutes at 
a uniform rate, or whether it ca1ne through in five 
minutes and the rest of the time there was nothing 
coming through 1 A. I know that on the most 
extreme assumption that you can make-on the 
most violent assumption that you can make-with 
regard to variation of velocities, in fifteen minutes, 
you cannot get accuracies remotely approaching 
those secured with the 12-inch Hersey Torrent 
meter during this test. 

Q. You don't know, do you, that this meter was 
4 7 per cent. out of order at the time of the test 1 
A. I don't know. 

Q. Do you admit that this meter was 4 7 per 
cent. inaccurate at the time of the test 1 A. I ad-
mit that the test figures show it. 

Q. You don't know for how long a time it had 
been inaccurate, do you 1 A. I do not. 30 

Q. And your testimony here is based on a com-
posite of ideal tests and reactions which you have 
made into a chart, Exhibit P-71 A. It is based 
upon an actual shop test, the guarantee curve 
of the manufacturer and upon actual test figures. 

Q. To continue my question; And without any 
regard for this particular meter in the Lehigh 
Valley yard which you never saw, which may have 
broken down and which may have had parts miss-

40 
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ing, all of which might have existed for one or 
for ten years of the time that it was in there? 

Mr. Milton: That is objected to because 
the exhibit indicates that in part it is predi-
cated upon an actual test and actual read-
ings furnished by the city to the consumer . 
alleged to have resulted from that test. 

A. The meter might have broken down at the 
time of the test. The break might have occurred 
a week before the test or a year before the test or · 
during the test. I don't know. 

Mr. Milton: I think we ought to have it 
stated on the record at this time whether 
the city claims the meter was broken down 
during the test. 

Mr. Brogan: You mean at the time the 
test was made, the meter then and prior 
thereto had been out of order? 

Mr. Milton: Yes. 
Mr. Brogan: We make no claim whatever 

one way or the other. 
Mr. Milton: In other words, you won't 

take the position that this meter was out 
of order or was not out of order. 

Q. Do you think that this meter was in good 
order on September 13, 1922, the day before the 
test took placef A. I don't know whether it was 
in good order on September 13th. 

Q. "\Vhat do you think? A. I don't know. 
Q. It is a fact, is it not, that a meter can only 

be accurate on flows that are within its range? 
A. That is correct. 

Q. You have no knowledge of your own, have 
40 you, as to the actual rate of flows which this meter 
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in dispute was measuring or supposed to measure? 
A. I do not understand the question. You are 
asking two questions. 

Q. They are both the same. A. My knowledge 
of the rates at which the meter was measuring is 
shown by the test records. 

Q. What do you think about this type of in-
stailation-a 12-inch meter on an 8-inch line 1 A. 
Well, I should say that good policy would require 
a somewhat smaller meter. 

Q. It was very much oversize for this 8-inch 
line, was it not? A. Larger than -customary to 
use. 

Q. The greater the oversize, the more unsatis-
factory the result, as a usual thing 1 A. As a 
usual thing, there is a somewhat greater departure 

20 from guaranteed accuracy by an over-sized meter. 
Q. You will admit, will you not, that this 12-inch 

meter on this 8-inch line would never, because it 
was oversize, live up to the lines which you have 
laid out on the first and second line of" Exihbit 
P- 7? A. The oversize of the meter is not suffi-
cient to account ·in any way for the accuracies 
which were actually observed during the test, but 
an oversize meter ca uses some departure from 
guaranteed accuracy. 

Q. Would you say how much 1 A. I am unable 30 
to say. 

Q. I mean roughly, not down to the fourth deci-
mal. A. It depends so much on the conditions, 
the amount of variation, the sequence of variation, 
I would not want to say, except to say it should 
not be large in a case like this. 

Q. It is a fact, is it not,that the highest rate of 
flow ever detected through this line was about 
1500 gallons a minute? A. Yes, but that does not 
mean anything. 40 
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A. It is a fact, is it not, that that is the highest 
flow we have knowledge of 1 A. Said to be. 

Q. What do you say 1 Do you question it 1 A. I 
question the flow very much. It was the first 
reading taken after the valves were opened follow-
ing installation of the meter. After the meter is 

10 installed and the consumption been shut off by a 
valve, which was done to place the meter in ser-
vice, you have for a short time a very high rate 
above normal until the normal co:qsumption re-
quirements are satisfied, and then the velocity of . 
flow will attain a normal rate. This was the first 
:fifteen minute period of the test. 

20 

30 

40 

Q. The 1,500 gallons per minute, you say, is an 
abnormally high rate 1 A. It was not 1,500. It 
was 1,200 and something. 

Q. You say that 1,200 gallons a minute is ab-
normally high 1 A. It would be high; yes. 

Q. What would you think would be about nor-
mal 1 A. Why, I do not understand your ques-
tion. 

Q. Well, if 1,500 gallons per minute is an ab-
normally high rate, what would be a normal rate 1 
A. What would be the average1 

Q. Yes. A. Abo.ut 384 gallons per minute was 
the average for this test. 

Q. You have 384 gallons per minute running 
through a type of meter that has a capacity for 
measuring 8,600 gallons a minute, or twenty-five 
times the amount that was running through this 
line 1 A. That is true, but it also has a minimum 
capacity with 100 per cent. accuracy of 320 gal-
lons a minute. 

Q. That is according to your ideal or composite 
of ideals in test f A. 6,400 gallons per minute is 
also according to the guaranteed accuracy. 
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Q. What 6,4001 _A. The figure you have just 
mentioned. 

Q. 8,600 gallons a minute is what I mentioned. 
You do not dispute, do you, that this 12-inch meter, 
even the one that was over in the Lehigh Valley 
Railroad Company's yard, that 8,600 gallons a ] 

0 minute could run through it-you do not dispute 
that, do you f A. I think the figure is high. My 
recollection is that the limit is 6,400. 

Q. Well, make it 6,400. A. If the pipe is larger 
and carries water through the meter--

Q. How about an 8-inch pipe f A. I don't 
know. It depends on the conditions. It depends 
on the length of the pipe, the number of bends in 
it. There are so many factors I would not make 
a hazard at a guess. 20 

Q. You, however, are going upon the assump-
tion that this Lehigh Valley line, this leader in 
the Lehigh Valley line that was over there from 
1908 to 1922 or 1923, that every pull on that line 
was 320 gallons , a minute or over was accurately 
registered, are you not f A. I testified that it was 
possible--

Q. Did you or not so testify f A. I did not tes-
tify to the statement that you have just made; . no, sir. 

Q. As a water engineer, you would not recom- 30 
mend this type of service at all for this line, would 
you f A. Without saying anything at all as re-
gards the effect of accuracy, I should say good 
policy would require a compound meter of a some-
what smaller size. 

Q. The reason you say that is because you think 
it would not be an accurate measuring device to 
meet the service 1 A. There are certain flows dur-
ing the test which were not measured with the 
accuracy that would be required. 40 
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· Q. I would ask you to depart for the moment 
from the certain flows in the test. I am talking 
generally now. I ask you what you would do as 
a water engineer1 A. I do not wish to offer gen-
eralities for a specific question. 

Q. You have given rules from the book on hy-
10 draulics in answer to a specific question. Will 

you now answer one that requires a general an -
swer 1 A. I have not offered any generalities at 
all. 

Q. Would you, as a water engineer, have put 
this 12-inch Hersey Model T type meter on this 
8-inch line for the character of service required 
by the Lehigh Valley Railroad Company 1 A. 
Why, knowing what I know now, following this 
test, I should say that a smaller size would give-

20 Q. (Interrupting) Before you heard about this 
case and before you heard of this test, you would 
have put this meter on this line for that service; 
is that right 1 A. No; I would not put a 12-inch 
meter on an 8-inch pipe. 

Q. Why did you say because of this test 1 Do 
you mean that this knowledge which you have 
gained here has reinforced your knowledge 1 A. 
No. What I mean is this: Before this test was 
made no one going down and looking at that line, 

30 with no knowledge of the flows, would be able to 
say that the flows through that pipe at any time 
fell below the rate of 320 gallons a minute. The 
only way that I or any other engineer could know 
that the rate was below 320 gallons a minute 
would be by test. Now, if no test was made before 
the meter was installed, no body could humanly 
say that a 12-inch Hersey Torrent meter, Model 
T, would not accurately measure 100 per cent. 
every drop of water that flowed through that main. 

40 This test shows that in point of fact there was 
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some time when the rate of flow fell below 320 
gallons a minute with a somewhat diminished ac-
curacy of registration. 

Q. Would you say that in this Lehigh Valley 
line that for every minute of the day and night 
there would be a pull of 320 gallons a minute1 A. 

10 The test shows not. 
Q. I am not talking about the test. I am talking 

about the condition that existed there, the prob-
lem being presented to you as an engineer, and 
I ask you: Upon what principle of common sense 
would you assume that 320 gallons a minute would 
be going through that pipe every minute of the 
day and night 1 A. I could not make an assump-
tion one way or the other. 

Q. So, this test has nothing to do with it 1 A. 
20 As I said, the only reason I would put a smaller 

size meter there would be because of the pipe size. 
Q. Is not the installation of a 12-inch meter on 

an 8-inch pipe somewhat incongruous? A. I would 
not say incongruous. I would say it would not be 
the best practice. 

Q. It is not good practice? A. It is not the best 
practice. 

Q. Now, in order that we may be clear upon 
one thing: This 320 gallons per minute flow which 
you say will be registered accurately, 100 per 30 
cent. registration, is that statement predicated 
on line 2 in this Exhibit P-7, the middle curve1 A. 
It is based upon the shop test of this particular 
meter, and upon the fact that Exhibit P-2 shows 
that to be the case. 

Q. You say the shop test of this particular me-
ter. Do you mean by that Exhibit P-1, which is 
the card showing inspection and test before de-
livery at the factory of the Hersey Manufactur-
ing Company 1 A. Yes. 40 
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Q. And Exhibit P~2 shows what? A. The guar-
antee curve of the manufacturer. 

Q. So that this accuracy of 320 gallons a min -
ute is predicated upon Exhibit P-1 and Exhibit 
P-2. Is that right? A. Also predicated upon sub-
sequent tests which have been made at the plant 

10 of the Hersey Manufacturing Company. 
Q. In other words, it is not predicated upon a 

subsequent test of this meter but a subsequent 
test of a similar meter checked by the shop test ; 
isn't that so? A. Checked by the guarantee . 
curve. 

Q. So that the test you made was merely cumu-
lative; it did not add any new idea to the test, 
did it? A. It has a value. 

Q. Cumulative only; isn't that true? A. Ad-
20 ditional. 

Q. I dare say you would not hazard a guess as 
to when this meter became out of order, if it was 
out of order? A. No, sir; I would not; I have no 
idea. 

Q. It might have gone out of order the day af-
ter it was put in there, in 1908? A. It might ha Ye 
gone out of order at any time. 

Re-direct examination by Mr. IJ!lilton: 
30 Q. It might not have gotten out of order until 

40 

the day before the test? A. That is correct, but 
I don't know. 

Mr. Milton: With the exception of the 
stipulation, that is all I have to offer at 
this time. 
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RESPONDENT'S CASE. 

ANDREW B. MAUZY, sworn as a witness on the 
part of the respondents, testifies as follows: 

Direct examination by Mr. Egan ,: 
Q. You are employed in the Water Department 

of Jersey City? A. I am. 

Mr. Egan: Will Mr. Mauzy's qualifica-
tions be admitted? 

11:r. Milton: Yes; we admit Mr. 11:auzy's 
qualifications. 

Q. When did you first enter the city's employ? 
A. 1921. 

10 

Q. What was your position at that time? A. 20 
Water conservator. 

Q. · What were your duties generally? A. A gen;-
eral survey or checking up of water consumption 
of the various consumers. 

Q. That survey was begun in 1921? A. Yes. 
Q. Did it include the Lehigh Valley Railroad 

Company equipment for taking water? A. Yes. 
Q. Are you familiar with this meter known as 

318,140? A. Yes. 
Q. Do you know where it is located? A. John- 30 

ston a venue. 
Q. Did you ever test this meter? A. Yes. 
Q. When was your first test? A. In August, 

1922. 
Q. What kind of a test was that? A. That 

test was made by inserting a two-inch corporation 
cock between the outlet of the meter and the out-
let gate-valve and attaching to that two-inch cor-
poration cock a two and a half inch fire hose, fifty 

40 
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feet in length, and placing a two-inch disc meter 
on this fire hose to act as a test meter. 

Q. Will you tell us what a corporation cock is? 
A. A corporation cock is a tap that is inserted 
in the line. It acts as a valve. 

Q. And after you had installed the meter at the 
10 end of the fire line, you will please continue. A. 

20 

A test of 500 cubic feet was run through the test 
meter, and the 12-inch Hersey Torrent meter did 
not show any registration. 

Q. What did the disc meter show? A. The disc 
meter registered 500 cubic feet. 

Q. Have you any records of that test? A. Yes. 
Q. Will you produce them? A. Here it is. . 

Mr. Egan: I offer this in evidence. 
(Marked Exhibit R-1.) 

Q. Prior to the time that you made this test 
with this two-inch corporation cock did you not 
notify the Lehigh Valley Railroad Company that 
you were going to make it? A. Yes. 

Q. Do you recall when that was done? A. Just 
prior to the test. 

Q. Have you a copy of the letter that you wrote 
to the Lehigh Valley Railroad Company? A. I 
have, but it is not here now. I will produce it 

SO later. 

40 

Q. Do you know whether any one from the Le-
high Valley Railroad Company was present when 
you made this test? A. Yes. 

Q. Who was there? A. Mr. Hoffman and Mr. 
Fisher. 

Q. Did they observe this test? A. Yes. 
Q. Did you make any other subsequent test? 

A. Yes. 
Q. When 7 A. August 31, 1922. 
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Q. How was it made? A. This was made by 
inserting a second two-inch corporation cock be-
tween the outlet part of the meter and the outlet 
gate-valve and connecting two lengths of two and 
.a half inch fire hose, each fifty feet in length, to 
a three-inch meter which was used as a test meter. 

Q. From that test what did you find out? A. 
On an orifice of three inches, with a discharge of 
1,000 cubic feet of water through the city test-
meter, the 12-inch Hersey Torrent meter regis-
tered 990 cubic feet, or 99 per cent. 

Q. Have you a chart showing that? A. Yes. 
Q. Will you produce it 7 A. Yes; here it is. 

Mr. Egan: I off er this chart in evidence . 
( Chart is marked Exhibit R-2.) 

Q. Previous to the making of this test had you 
notified the Lehigh Valley Railroad Company that 
you were going to make it? A. Yes. 

Q. Through a letter? A_. Yes. 
Q. Have you a copy of that letter? A. Yes; 

here is a copy of that letter. 

Mr. Egan: I offer the letter in evidence. 
(Letter is marked Exhibit R-3.) 

10 

Q. Was anybody present representing the Le- 30 
high Valley Railroad Company? A. Yes. 

Q. Who? A. Mr. Hoffman. 
Q. He was present during the entire test? A. 

Yes. 
Q. Subsequent to this test what did you do, if 

anything, in the line of a test? A. We then con-
ducted a forty-eight hour test. 

Q. How was that done? A. That was done by 
inserting a six-inch compound meter in the line 

40 
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with the twelve-inch Hersey Torrent meter, so 
that all water used through the Hersey Torrent 
meter would be registered by the city's six-inch 
test meter. 

Q. Prior to the making of that test, did you no-
lO tify the Lehigh Valley Railroad Company that 

the test would be made? A. Yes. 
Q. How? A. By letter. 
Q. Have you a copy of the letter? A. Yes. · 

Mr. Egan: I produce the letter and offer 
it in evidence. 

(Letter is marked Exhibit R-4.) 

Q. Was anybody from the Lehigh Valley Rail-
road Company present at this test? A. Yes. 

20 Q. Who? A. 11:r. b7 ischer and Mr. Hoffman. 
Q. Now, did you make any other test? A. Yes. 
Q. When? A. From 1\1:ay 7, 1923, to February 

11, 1924. 
Q. How did you come to make this test? A. 

Following the rendering of the bill for the inac-
curacy charge from the results of our test on Sep-
tember 14, 15 and 16, there appeared on the bill 
the amount as registered by the Hersey Torrent 
meter, plus the inaccuracy. · The railroad com-

30 pany objected to this method of billing where the 
inaccuracy appeared on the bill. We then turned 
the water back through the city test meter and 
rendered bills in accordance with the registration 
as shown on the test meter. 

40 

Q. Was the Hersey Torrent meter in operation 
a.t the . same time? . A. Yes. 

Q. Have you prepared a tabulation of the re-
sults of that test? A. Yes. 

Q. Have you it here? A. Yes. 
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l\ir. Egan: The tabulation 1s produced 
and offered in evidence. 

(l\1:arked Exhibit R-5.) 

Q. Referring to this tabulation, Exhibit R-5, 
will you tell us what it is? A. This chart shows 
the dates that the readings were taken, the rate 10 
and consumption as shown on the 12-inch Torrent 
meter. 

Q. That is the second column? A. The second 
and third column. The fourth column shows the 
per cent. registered for the reading period by 
the Torrent meter. The fifth column shows the 
registration of the city's six-inch compound meter. 

Q. That is the test meter? A. The test meter, 
on the large section of the meter. 

The sixth column shows the consumption of 20 
water on the six-inch section of the city's test 
meter. 

The seventh .column shows the reading of the 
one-inch section of the six-inch compound test 
meter. 

The eighth column shows the consumption as 
registered by the one-inch section of the six-inch 
test meter. 

The ninth column shows the total consumption 
as registered by the six-inch compound test meter. 30 

The tenth column shows the per .cent. registered 
from start of test. . 

Q. That is, from May 7, 1923? A. From May 
7th, for each reading period throughout the test. 

Q. I notice down at the bottom · there is this 
notation: "October 22, Could not read". What is 
the meaning of that? A. The pit was full of 
water and the meter covered. 

Q. That same condition obtained December 7 ' 1923, as shown on the second sheet? A. Yes. 40 



10 

100 

Andrew B. Mauzy-Direct. 

Q. On your reading of February 8th, on the sec-
ond sheet, will you tell us what that interlineation 
means? A. That shows that the ten-inch Gem 
meter that was on the same service as the 12-
inch Hersey Torrent meter, was removed and re-
placed by a new compound meter, size eight-inch. 

Q. And on the second sheet, also, for February 
12th, you have another notation. Will you ex-
plain what that means? A. This shows that the 
12-inch Hersey Torrent meter was removed from 
service and replaced with a new eight-inch com-
pound meter. 

Q. Now, you say that this test was made as the 
result of the railroad company objecting to the 
inaccuracies appearing on their bills ; is that so? 
A. Yes. · 

Q. Had they paid inaccuracies prior to this? A. 
Yes. 

Q. Over what period, do you recall? A. They 
paid the inaccuracies as shown from the result of 
our test of September 14, 15 and 16. 

Q. They have paid the inaccuracies that were 
shown on the bills rendered after the forty-eight 
hour test. A. The following monthly bills, yes. 

Q. Have you any map or plan showing the lines 
in the Lehigh Valley yard and the installation? :~o A. Yes. 

40 

Q. Will you produce them? A. Yes; here they 
are. 

Mr. Egan: I offer this plan in evidence. 
(Marked Exhibit R-6.) 

Q. What does Exhibit R-6 show? A. This plan 
shows the ten-inch Gem meter and the twelve-
inch Hersey Torrent meter. 
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Q. Does it also show their location? A. It 
shows their location in the yard of the Lehigh 
Valley Railroad Company. 

Q. Where does it show that? A. On the upper 
righthand corner of the exhibit, where I have 
marked a small cross in red. 

Q. Besides location and layout, what else does 
this chart show? A. This shows the position of 
the city's test meter. 

Q. Will you indicate that on the map or chart~ 
A. I will mark that with "XX", in two places. 

Q. I call your attention to Exhibit R-6, and ask 

10 

you where the two-inch test corporation cock ap-
pears on this chart 1 A. There is one corporation 
cock shown between the outlet of the Hersey Tor-
rent meter, and two shown on the outlet of the 20 
ten-inch Gem meter. This is an error. The two 
shown on the chart and marked with the letter 
''A'' should be on the outlet side of the I-Iersey 
Torrent meter and marked with the letter '' B'' 
in red. 

Q. Does this chart show anything else 1 A. '11his 
shows that the service line reduced from a twelve-
inch pipe to an eight-inch pipe. 

Q. Where is that shown? A. Directly on the 
outlet side of the--

Q. (Interrupting) That is, to the right of the 3o 
hart and marked with the letter "C"? A. Yes. 

Q. What does "C" show? A. It shows that the 
service line is reduced from twelve inches to eight 
inches. 

Q. I call your attention to another chart which 
I now show you. What is this chart? A. This 
shows the two new compound meters, size eight 
inch, that replace the ten-inch Gem meter and the 
twelve-inch Hersey Torrent meter. 40 
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Mr. Egan: I off er this chart in evidence. 
(Marked Exhibit R-7.) 

Q. I notice on this chart Exhibit R-7 there are 
two meters shown and marked on the chart'' eight-
inch compound meter'' and '' eight-inch compound 

10 meter". Are they in use now1 A. There is only 
one of those meters in use. One is held in reserve. 

Q. Which one is in use 1 A. They alternate. 
Q. Were they ever both in use? A. Not at one 

time. 
Q. Why? A. The consumption does not war-

rant the use of these two meters. In fact, it does 
not reach the capacity of one eight-inch meter. 

Q. That is to say, this line does not reach the 
capacity of one-eight-inch meter? A. That is 

20 correct. 
Q. And this is the line into which was inserted 

the twelve-inch meter; is that right 1 A. That is 
right. 

Q. That is, the twelve-inch Hersey T_orrent 
meter marked 318,140, the subject of this contro-
versy; is that right 1 A. That is right. . 

. Q. And then on the rig·hthand corner of this 
exhibit is the • location of these meters also; is that 
right i A. That shows the exact location of these 

30 meters. I have marked them with "X" in red. 
Q. What is on the bottom of the chart; what 

does that show1 A. That shows the construction 
of vaults to house the meter-the elevation. 

Q. Now, you have said that Mr. Hoffman was 
present at these tests 1 A. Yes. 

Q. Do you know who he was 1 A. I was in-
formed he was the plumber for the railroad com-
pany. 

Q. Are you familiar with the meter manufac-
40 tured by the Hersey Manufacturirtg Companyt 

A. Yes. 
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Q. Are you familiar with its construction 1 A. 
Yes. 

Q. And the operation of it1 A. Yes. • 
Q. Are you familiar with the meter known as 

:Niodel T, in this case, also known as No. 318,1401 
A. Yes. 

Q. Do you know whether it is the same type of lO 
meter that was advertised in the catalog11e of the 
I-iersey Nianufacturing Company, the c·atalogue 
being issued in 19041 

Mr. Milton: Objected to. 

A. Yes. 
Q. Are you familiar with these catalog11es 1 A. 

Yes. 
Q. vVhat do they contain 1 20 

Mr. Milton: I object upon the ground that 
they are the best evidence; also upon the 
ground that there is no proof that they were 
issued by the Hersey Manufacturing Com-
pany. 

A. They are descriptive catalogues describing the 
construction of the meters, also the maximum rate 
of flow that can be taken through the various sized 
meters. · 30 

Q. Have you found in any of their catalogues, 
to see whether or not they contain anything that 
might be a guarantee made by this companyf 

Mr. Milton: Same objection. 

A. I have. 
Q. Have you found in any of their catalog11es, 

beginning with 1904 and coming down to the pres-
ent, anything that would resemble a guarantee of 
this meter 1 40 
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Mr. Milton: I object upon the ground 
that ,the catalogue itself is the best evi-
dence. 

A. No. 
Q. You are familiar with the requirements of 

the American Water Works Association, are you 
not? A. Yes. 

Q. And the New England Water Works Asso-
ciation? A. Yes. 

Q. You know what they ask or require of a . 
meter? A. Yes. 

Q. Do you know when these specifications were 
adopted? A. 1923. 

Q. Do you know when this meter in dispute was 
manufactured and put out by this Hersey Manu-
facturing Company? A. It was installed in the 
railroad service line in 1908. I do not know when 
it was manufactured. 

Q. This installation in Johnston avenue was in 
1908? A. Yes. 

Q. Do you know from the time in 1908 when 
this meter was installed, whether or not the Her-
sey Manufacturing Company have made any 
changes in their meters? A. They have made 
changes in this particular type of meter. 

30 Q. Are you familiar with those changes? A. 
Yes. 

Q. Will you state some of them? A. The de-
flector plate or casting has been changed. 

Q. Do you know when that occurred, approxi-
mately? A. Some time prior to 1920. 

Q. Does that change make it of a different con-
struction than the meter had in 1908? A. Yes ; 
prior to the change in this construction, it was 
necessary to remove the wheel to remove the de-

40 flector or plate. After this change was made, you 
can now remove the wheel and deflector. 
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Q. What bearing, if it has any bearing, has that 
on the accuracy of that meter? A. This prevents 
the corrosion of the casing outside of the deflector 
plate and therefore will help to maintain accu-
racy of the meter. 

Q. Are there any other changes that you are 
familiar with? A. Yes; there are thrust vanes 10 
inserted on the outlet side of the wheel and casing. 

Q. What is the effect of that change with re-
gard to accuracy? .. A... This would tend to pro-
long the life of the accuracy of the meter, making 
it more sensitive. 

Q. Any other change that you know of? A. I 
don't know of any others. 

Q. Do you know the rated capacity of this par-
ticular meter as given by the manufacturer, the ~o Hersey Manufacturing Company? A. The maxi-
mum capacity? 

Q. The rated capacity, the maximum, · yes. A. 
8,600 gallons per minute. 

Q. Now, in your tests that you made on this 
particular meter, do you know what the highest 
rate of flow that you found was? A. 1203 gallons 
per minute. 

Q. What did you say the rate of capacity was? 
A. 8,600. 

Q. That is, approximately? A. Approximately, :JO 
8,600. 

Q. You are familiar with the pipe line itself 
over there, are you not? A. Yes. 

Q. You know how large that line of pipe is? 
A. Yes. 

Q. What is it? A. Twelve inches up to the out-
let of the meter and then it is reduced to eight 
inches. 

40 
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Q. From your experience as an engineer and 
your knowledge of the rated capacity of this 
meter, would you say that the meter that was in-
stalled, this twelve-inch I-Iersey meter, was the 
proper size and type of meter for this kind of 
service? A. It was oversized for this service. 

Q. What do you mean by that? A. That the 
service line being reduced to eight inches, there 
should not have been placed on the line a meter 
larger than eight inches in size. 

Q. Why? A. For the reason that the larger 
size meter will underregister on small flows to a 
greater extent than would a meter of a smaller 
size. 

Q. Now, I have asked you, I think, but if not I 
will ask you now: After these tests were made 

20 you rendered bills to the company containing an 
amount that you thought was due the city because 
of inaccuracy; is that right? A. That is correct. 

Q. These bills rendered to the company con-
taining the statement as to inaccuracies, we-re they 
paid or not by the company? A. The claim prior 
to the test going back to 1918 was not paid. 

Q. That is, from 1922 back to 1918? A. Yes. 
Q. Not paid? A. Not paid. 
Q. Were any of the bills rendered to the com-

30 pany, these bills containing a charge for inac-
curacy, were any of them ever paid? A. Follow -
ing the test there were some bills paid having in-
accuracy charges. 

40 

Q. Following the test of 1922? A. Following 
the test of 1922. 

Q. The company paid bills containing charges 
for inaccuracies? .l1.. That is right. 

Q. And this inaccuracy occurred on this twelve-
ineh Hersey meter; is that right? A. Yes. 
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Q. Under the conditions that obtained when this 
size and type of meter was installed on this par-
ticular eight-inch line, is it not a fact that this 
meter would be subjected to a greater percentage 
of low flows than it was intended to be subjected 
to by the manufacturer? 

:IYir. Milton: I object upon the ground 
that the witness can have no knowledge as 
to what the manufacturer intended with 
respect to the degree of low flows the meter 
was to be subjected to, and the question 
calls for a conclusion. 

A. Yes. 
Q. And what effect would this subjection to low 

10 

flows have upon the accuracy of the meter? 20 
Mr. 11ilton: Same objection. 

A. The meter would underregister. 

Mr. Egan: I now produce and offer in 
evidence le1tter of Aug11st 24, 1922, sent by 
M:r. Mauzy to John Milton, attorney for the 
prosecutor. 

(M:arked Exhibit R-8.) 
(With consent of counsel cross-examina-

tion is reserved.) 30 

40 
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PAUL LANHAM, sworn as a witness on the part 
of the respondents, testified as follows: 

Direct exa,mina.tion by Mr. Egan: 
Q. You are serving the city of Jersey City in 

10 these water matters f A. Yes. 

Mr. Egan: Are the qualifications of Mr. 
Lanham admitted f 

Mr. Milton: Yes; we will admit the quali-
fications of this witness. 

Q. Have you studied the rates of flow at the Le-
high Valley yard through this eight-inch pipe on 
which was installed the twelve-inch Hersey Tor-
rent meter that is in dispute in this case f A. Yes. 

20 Q. What have you to say, after studying these 
rates of flow at this railroad yard on this particu-
lar line 1 A. That it was not properly metered 
with the twelve-inch meter. 

Q. Why do you say that f A. Because the rates 
of flow, the average rates, and what momentary 
rates we had, showed that the capacity of the me-
ter was much higher than necessary for this in-
stallation. 

Q. Do you know the rating of this particular 
30 met.er f A. Yes. 

40 

Q. What is it f A. Approximately 8,600 gal-
lons a minute. 

Q. Do you know the highest rate of flow through 
this meter f A. The highest rate of flow we know 
of is, 1,203 gallons per minute. 

Q. And would you still hold the same opinion 
as expressed about this meter, if a shop test 
showed this meter accurately measured the flows 
considerably below the per cent. required of a 
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twelve-inch Hersey Torrent meter, as indicated 
by their guarantee curve, as they call it f A. Yes. 

Q. Whyf A. Because the conditions under 
which the meter operates are too near the low 
limit. rrhe meter should be selected to keep the 
rates of flow away from both limits; but they have 10 been kept too far away from high limits and too 
close to the guaranteed low limit of the meter. 

Q. Do you consider, Mr. Lanham, in the selec-
tion of this type and size of meter for this par-
ticular installation, that there was any leeway al-
lowed for these variations f A. No; ·there was no 
leeway allowed for the low rates of flow and there 
was too much leeway allowed for the high rates. 

(With consent of counsel, cross-examina-
tion is def erred.) 20 

(At this point adjournment is taken to 
Tuesday, March 22, 1927, at three-thirty 
o'clock in the afternoon.) 

30 

40 
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NEW ,JERSEY SUPREME COURT. 

LEHIGH VALLEY RAILROAD 
COMPANY, 

Prosecutor, 

vs. 

THE MAYOR AND ALDERMEN OF 
JERSEY CITY, et al., 

Respondents. 

On 
Certiorari. 

Further examination of witnesses in the above 
stated cause, taken pursuant to adjournment, this 
twenty-second day of March, 1927, at half-past 

20 two o'clock in the afternoon, at the City Hall, J er-
sey City, N. J., before Edward O 'Byrne, Supreme 
Court Commissioner. 

Appearances as heretofore. 

Supreme Court Commissioner · 

ANDREW B. MAUZY, heretofore sworn as a wit-
30 ness on the part of the respondents, recalled. 

40 

Cross-exa,rnination by Mr. Milton: 

Q. On Exhibit R-6 are shown two meters on 
the six-inch by-pass 1 A. That is right. 

Q. One is labeled at the bottom '' Six-inch test 
meter" and the other " Six-inch Watch Dog Me-
ter.'' That is correct, is it not 1 A. That is cor-
rect. 
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Q. They are different meters 1 A. The two of 
them constitute one measuring device. There are 
two separate registers. 

Q. In the list of meter readings for the so-called 
forty-eight hour tests, conducted on September 
14, 15 and 16, 1922, which readings are attached 
to the stipulation, it is stated that the test meter lO 
used to test the twelve-inch Hersey Torrent me-
ter was a six-inch trident compound test meter, 
No. 396,031. Which of the two meters shown on 
Exhibit R-6 is No. 396,0311 · A. The one marked 
"Six-inch test meter." 

Q. And that is the one over which the "XX" 
is marked in red lead penciH A. That is right. 

Q. Which meter on Exhibit R-6 is referred to 
in Exhibit R-5, as Compound meter No. 396,031, 20 used to test the Hersey Torrent meter in the nine 
months test from May 7, 1923, to February 11, 
19241 A. This same combination of trident Crest 
meter and six-inch watch dog Compounding valve. 

Q. So that the six-inch watchdog was a com-
pounding valve 1 A. With a measuring device in 
it. 

Q. A compounding valve with a measuring de-
vice in it f A. Yes. 

Q. The watchdog meter is made by the Gam-
mon Meter Company 1 A. That is right. 30 

Q. And the six-inch trident Compound is made 
by the Neptune Meter Company1 A. That is 
right. 

Q. During the forty-eight hour test of Septem-
ber, 1922, you used a six-inch Crest current me-
ter with a one-inch trident Misc meter to form a 
compound f A. No; .the one-inch watchdog Disc 
meter. 

Q. What did you use during the nine months 
test from May, 1923, to February, 1924 f A. The 
same meters were used for the other tests. 

40 
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Q. Did you use for the nine months test from 
ni[ay, 1923, to ] 1 ebruary, 1924, the six-inch Gam-
mon watchdog meter and the one-inch trident Disc 
meter 1 A. No; I think the same trident Crest 
meter and the watchdog compounding valve. 

Q. Are you ,eertain about that, or would you 
lO prefer to check it up 1 A. I would like to check 

it up. Maybe there was a change in the test 
meter. 

20 

30 

40 

Q. How long would it take you to check it up 1 
A. About five minutes. 

Mr. J\'1ilton: Suppose we suspend the ex-
amination of the witness to permit him to 
make this check. 

(Witness examines papers.) 

Q. I-lave you made the necessary check to en-
able you to say whether there was any change 1 
A. We never changed. We used the same meters. 

Q. So that in both tests you used the same type 
of meter 1 A. Yes. 

Q. Now, will you be good enough to state what 
that meter consisted of and briefly how it op-
erated 1 A. That meter consisted of a six-inch 
trident Crest current meter, assembled with a six-
inch watchdog compounding valve, and the opera-
tion of the combination is that small flows are 
registered on the compounding valve-on the reg-
istering device of the compounding valve-and 
large flows are registered on trident Crest meter. 
'l1he total of the two registrations, on the com-
pounding valve and on the Crest meter shows the 
total amount of water passing through the line. 

Q. The Crest meter is a current type meter 1 
A. Yes, sir. 

Q. It operates on the same principle as the 
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twelve-inch Hersey Torrent meter operates? A. 
Yes, sir. 

Q. What period of time elapsed between the test 
of forty-eight hours in September, 1922, and the 
beginning of the nine months test in May, 1923-
approximately seven or eight months f A. Seven 
or eight months yes. 

Q. Before you commenced the nine months test 
in 1'Iay, 1923, did you take out the test meter, the 
Crest meter and test it? A. I do not believe so; I 
am not sure. 

Q. So that that meter remained in the ground 
from the time it was installed in September, 1922, 
until you began your second test in May, 19231 
A. Yes. 

Q. And your thought or impression now is that 
it was not tested before the second test began 1 
A. I do not believe it was tested. 

Q. The current type meter, Mr. Mauzy, of 
which the Crest meter is one, has two wheels or 
turbine runners on a connecting shaft which op-
erates the registering mechanism 1 A. Yes, sir. 

Q. And in front of and pre.ceding each wheel 
or turbine runner is a cup-shaped screen 1 A. 
Yes. 

JO 

20 

Q. The theory upon which the meter is designed 
to operate requires an equal division of the flow 30 
as between the two wheels? A. Yes. 

Q. If anything should clog one of the screens, 
say, some debris or dirt, and the other screen 
remained . unclogged so that water flowed through 
only one wheel, the water passing through the 
meter would not be accurately measured would 
·t 6J ' 1 . A. That would be impossible for any foreign 
matter to get on the cage or screen of the trident 
Crest meter . 

40 

t. •. _ _ 
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Q. If you will be good enough, please answer 
my question, however impossible you might regard 
it for one of the screens to become clogged with 
some foreign substance so that water flows 
through one wheel only. The water that passes 
throug·h the meter would not be accurately meas-

lO ured, would itf ·A. No; it would tend to have the 
meter over-register. 

Q. It would over-register in factf A. Yes, sir. 
Q. If water flowed through only one wheel, as a 

matter of fact, there would be double registra-
tion f A. Yes; if one chamber was completely 
blocked off. 

Q. Did you test the Crest meter that was used 
as a test meter before it was installed for the 
purpose of making the forty-eight hour test in 

20 September, 1922 f A. Yes. 
Q. But after the conclusion of that forty-eight 

hour test, I think you said you did not test it 
before the 1923-1924 test 0? A. I do not believe 
so. 

Q. You testified, as I recall, on your direct 
examination, that in your judgn1ent the twelve-
inch Hersey Torrent meter was too large for the 
service. That is right f A. That is correct. 

Q. Ten-inch would have been a better meter for . 
30 the service f A. Four or six would have taken 

care of the service. 

40 

Q. But ten would have been better than the 
twelve f A. It would have registered more accu-
rately on low rates. 

Q. Will you look at Exhibit R-6, and tell me 
whether or not the meter on the ten-inch by-pass 
around the Hersey, marked "Present ten-inch 
1neter" was not in position and available for use 
during the period covered by the city's claiin f A. 
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That meter was found to be stopped and out of 
order when we went there to test it in September. 

Q. In September, 1922, you found that the ten-
inch meter appearing on Exhibit R-6 under the 
caption, '' Present ten-inch 1neter'' was topped 
and out of order f A. Yes. 

Q. Is that the first time that you ever exam- 10 
ined or tested or inspected that meter f A. No; I 
ran a test prior to the test of September, on that 
meter. 

Q. When was that test held f A. Sonie tin1e iii 
August. 

Q. August, 1922 f A. August, 1922. 
Q. Isn't it a fact, however, that prior to the time 

you conducted your test in August, 1922 this ten-. ' inch meter had been in position and available to 
be used, if in good order, during all or substan- 20 
tially all of the period covered by the city ''s claim f 
A. Prior to the test I could not state. I did not 
know what the condition of that meter was. 

Q. Have you any record in the city archives , 
which will indicate when that meter was installed f 
A. Yes, sir. 

Q. Will you be good enough to ascertain when 
the meter was installed f A. I think we have it 
right here. Here it is: September 30, 1909. 

Q. Have you any record which shows any test 30 
made of the ten-inch Gem meter in question prior 
to August, 1922 f A. No. I think the only test 
that was ever made on that meter was the test 
that was made in August. 

Q. August, 1922 f A. August, 1922. 
. Q. That ten-inch Gem meter operates on the 
inferential principle, the same as the twelve-inch 
Hersey Torrent f A. Yes. 

Q. And also the same as the main line unit of 
test meter, the Crest f A. Yes. 40 
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Q. Assuming that an inspection had been made 
or a test made of the ten-inch Gem and it was de-
termined to be in good order, if Jersey City had 
desired to cut out the service on the twelve -inch 
I-Iersey Torrent meter, all that would have been 
necessary to do would have been simply to turn a 

10 valve in this ten-inch Gem, would it not, and put it 
in service and cut the Hersey meter out? A. Yes. 

Q. So that during all of the period for which 
the city now makes claim against this company, at 
least from September 30, 1909, down to the time 
of the test in 1922, there was available for use a 
ten-inch Gem meter in the position as indicated 
on Exhibit R-6? A. Yes. 

Q. So far as you know, Mr. lvfauzy, Jersey City 
never required the cutting out of the twelve-inch 

20 1-Iersey Torrent meter and the substitution of any 
other meter, up to the time you made your test in 
1922? A. Not to my knowledge. 

Q. And so far as you know, Jersey City never 
insisted upon the ten-inch Gem meter, lying along-
side of the twelve-inch Hersey, being put in ser-
vice in substitution of the Hersey meter? A. Not 
to my knowledge. 

Q. I take it, it would have been a simple feas-
ible, practicable thing to test the twelve-inch 

30 meter, the Hersey Torrent meter, at any time, 
without interrupting the service of the railroad 
company? A. Yes; that could be done. 

Q. When, prior to your test of August, 1922, 
was the twelve-inch Hersey Torrent meter in ques-
tion tested? A. I do not believe there was ever a 
test conducted by the city on the twelve-inch Her-
sey Torrent meter. 

Q. So that following its installation in 1908, 
Jersey City allowed this meter to remain in use 

40 alongside of the ten-inch Gem meter for a period 
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of substantially fourteen years without having 
conducted any test on it? A. That is right. 

Q. Nor, so far as you know, was this twelve-inch 
Hersey Torrent meter ever inspected or cleaned 
by Jersey City? A. There were some repairs 
made on it. 

Q. When? A. On July 3, 1912, the meter was 
set back to zero; that is, just the register on the 
meter was changed. 

Q. But no repairs were made at the time? A. 
No repairs to the interior mechanism. On Octo-
ber 7, 1909, the train gear was replaced with a 
new train. Here is another one : J\Iay 28, 1918, re-
moved register and reset new register at zero. 

Q. So that the history of this meter is approxi-
mately correctly described as follows: Installed 
in 1908; a new gear train put in in October, 1909; 
a new register put in in 1918? A. Yes, and one 
repair made in 1913. 

Q. One repair made in 1913? A. Just on the 
register. 

Q. Just on the register? A. Yes. 
Q. Other than the .minor repairs you have re-

ferred to, there were no repairs made to this me-
ter for all of the fourteen years of its use? A. 
No, sir. 

10 

20 

Q. So far as you know, during the fourteen year 30 
period of its use, from 1908 to 1922, did Jersey 
City ever notify the railroad company that the 
meter, because of its type or size or for any other 
reason, was unsatisfactory or inadequate? A. I 
can find no record in the department where the 
city requested the meter be changed. 

Q. So far as those records or your knowledge 
goes, the railroad company had no reason to be-
lieve that the meter was inadequate to meet any 
conditions of service? A. I believe that is correct. 40 
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Q. During all the period of its use, from 1908 
down to 1922, when the test was made, Jersey 
Cirty regularly billed the company for water con-
sumed through the · meter, which bills were as 
regularly paid? A. Yes. 

lO Q. Ref erring to the test of the Crest meter 
which you had made prior to the time of the test 
in Septe ,mber, 1922, where was that test con-
ducted? A. At the · meter laboratory. 

Q. At High Servic.e station? A. Yes. 
Q. That test was conducted in the regular lab-

oratory manner: You passed water through the 
Crest meter at various rates of flow, which were 
regulated and controlled? A. Yes, sir. 

Q. During that laboratory test did you repeat-
~O edly and suddenly open and close a quick-opening 

valve controlling the flow through the meter in 
such manner that the rates of flow were changed 
suddenly, repeatedly and erratically through wide 
and varying limits? A. No, sir. 

Q. As a matter of fact, your test was the reg-
ular laboratory test of controlled, regulated flows? 
A. That is right. 

Q. I take it, therefore, that in your judgment, 
this test which you made in the test meter was a 

')O sufficient one to prove to you that the Crest me-
,) ter could accurately measure the water under the 

conditions encountered on the service line? A. 
Yes, sir. 

Q. Otherwise ,, of course, you would not have in-
stalled the test meter for the purpose of testing 
the Hersey Torrent meter-that is right, is it 
no? A. That is correct. 

Q. So that the laboratory test that you con-
ducted was quite satisfactory as a basis for the 
assumption that the Crest meter would accurately 

4o measure the water under all of the conditions 
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which it would be called upon to meet? A. That 
is correct. 

Q. The Crest meter, I think you said, was of 
the current or turbine type? A. Yes. 

Q. I mean the one that was used to test the rail-
road company's Torrent meter? A. Yes, sir. 10 

Q. The principle upon which they operate is 
the inferential? A. That is right. 

Q. What is your opinion with respect to the 
sudden changes in the rate of flow existing in the 
Johnston avenue main during the test, the forty-
eight hour test? Would they be sufficient to cause 
a meter of the turbine or inferential type to reg-
ister with appreciable inaccuracy? A. No, sir. 

Q. They would not? A. No, sir. 
Q. So that, therefore, the Hers~y meter was not ::0 

unsuitable to measure changes in the rates, was 
it? A. N oit during the test period. 

Q. Not during the test period. Of course, you 
have no other knowledge of conditions that pre-
vailed there, have you? A. No, sir. 

Q. Your knowledge of the conditions that pre-
vailed is derived from the results revealed by 
your ,tests? A. That is right. 

Q. And when you had the compound meter in-
stalled to test the twelve-inch I-Iersey Torrent 30 
meter, likewise you are of opinion, I assume, that 
the accuracy of the compound would not be seri-
ously affected by changes in ,the rate of flow? A. 
It would not, no, sir. · 

Q. The Hersey Torrent meter had brake-bars 
or drag-bars on the top of the wheel to prevent 
spinning when the rate of flow changed suddenly? 
A. Yes:; ,there w·ere brake-bars on :top of the 
wheel, which would stop the spinning. 

Q. The :crest current meter, however, did not .. H) 
have any I such brake-bars? A. No, sir. 
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Q. You understand, I believe, that a wheel 
without brake-bars has a tendency to spin and 
over-register when the rate of flow changes sud-
denly? A. If the Crest meter was in the line with-
out the compounding valve, this is liable to hap-
hen, but with the compounding valve I do not be-

lO lieve that the Crest meter would spin with change 
in rate of flow. 

Q. You say you do not believe, do you 1 A. No, 
sir. 

Q. Are you willing to assert that as a fact, that 
even when the Crest meter without brake-bars or 
drag-bars is hooked up with the compounding 
valve, it would not spin and over-register? A. 
~l1he compounding valve would prevent that. 

20 Q. Are you pretty firm about that? A. Yes, 
that is, my experience would prove it. 

Q. Your Exhibit R-1, reveals a test made on 
August 23, 1922, of the meter in question, when 
you put through the meter approximately 500 cu-
bic feet? A. Yes, sir. 

Q. This exhibit shows that the meter did not 
register on a two-inch stream. Have you any rec-
ord as to what pressure prevailed when this test 
was conducted? A. No pressures were taken. 

30 
Q. I-Iow many gallons a minute passed through, 

or at what rate of flow was the 500 cubic feet put 
through? A. That was not taken. 

Q. So that I gather you do not attach much im-
portance to this particular test? A. I do not; no. 

Q. Without knowledge as to the pressure pre-
vailing when this test was made, and no observa-
tion taken as to the rate of flow, you agree that 
this test does not furnish much information as 
to the accuracy of the meter? A. It just showed 
that the meter did not register on the two-inch 

40 fl ow. 
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Q. It might have passed through there at rates 
much below the breaking point of the meter? A. 
I would not say that. I do not know. 

Q. You do not know? A. I do not know what 
the rate was. 

Q. You do not know what the rate of flow was? 
A. No, sir. 

Q. You used a Disc meter for the test? A. Yes. 
Q. It was a two-inch meter? A. Yes, sir. 
Q. And of what type? A. Disc. 
Q. Do you know the name of the manufacturer? 

A. Neptune lvieter Company. 
Q. But at what maximum rate is it possible to 

measure water with a two-inch Disc meter? A. 
That is, the capacity of the two-inch Disc meter? 

Q. Yes. A. That would be determined on the 
pressure. 

Q. And without any knowledge of the pres-
sure-- A. (Interrupting) I do not know what 
the deli very would be. 

Q. Do you know what the loss in pressure would 
be at the rate of 240 gallons a minute flowing 
through a 50-foot new rubber lined hose? A. Not 
offuand; no, sir. 

Q. Would you state it is about fourteen pounds? 
A. Perhaps it might be. 

Q. Could you measure the water through such 
a device, in view of the water pressure at the 
point where the test was made, and the size of the 
test meter, at more than 150 gallons approxi-
mately a minute? A. That I could not say not 
knowing the pressure. ' 

Q. You don't know1 A. Not knowing the pres-
sure, I don't know. 

10 

20 

30 

Q. What is your notion as to the normal pres-
sure prevailing at the point where the test was 
made? A. It varies. It may be thirty or thirty- 4o 
five pounds. 
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Q. Assuming thirty-five pounds, do you thiuk 
that you could measure more than 150 gallons 
a minute with such a device as you used on the 
test shown in Exhibit R-1? A. That I don't know. 
I would have to calculate it. 

Q. How long would it take you to calculate it? 
lO Would it not be less than 200 gallons a minute? 

A. That I could not say unless I calculated it. 
Q. Assuming it was less than 200 gallons a min-

ute, if you please, do you know how many times 
a rate of flow as low as 200 gallons a minute 
average was observed during your forty-eight 
hour test in September, 1922? A. Not offhand, 
I don't know. 

Q. As a matter of fact, Mr. Mauzy, while I have 
devoted some little time to questioning you with 

20 respect to Exhibit R-1, I think you said you did 
not attach much importance to that test? A. No; 
I did not. 

Q. Now, with respect to Exhibit R-2, A-2 shows 
the result of a test conducted August 31, 1922, and 
there were three registrations taken, as I under-
stand the chart: One when 1000 cubic feet of 
water flowed through and consumed 14 minutes 
and 42 seconds, the amount registered by the 
Hersey meter on that test being 990 feet or 99 

30 per cent.? A. That is right. 
Q. The second illustration is when 500 cubic 

feet went through in 9 minutes and 19 seconds, 
through a two-inch orifice, none of which was reg-
istered by the Hersey, and the third illustration, 
when the same quantity of water went through 
in 8 minutes and 43 seconds, passing through an 
orifice two and a half inches, none of which were 
registered by the Hersey. That is correct, is it"? 
A. That is right. 

40 Q. How many gallons per minute was repre-
sented by the quantities expressed in cubic feet 
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which passed through in the times stated here? 
A. Approximately 468 gallons of two and a half 
inch stream. I did not take the seconds into con-
sideration. 

Q. So that in the ease where the water passed 
through the two and a half inch orifice, which J 0 
is the last one in the column, there were approxi-
mately 468 gallons a minute? A. Approximately, 
yes. 

Q. How many were there in the case of the thou-
sand cubic feet passing through in fourteen min-
utes? A. About 530, approximately. I did not 
take the seconds into consideration. 

Q. In the case of the first illustration, when 
1000 cubic feet passed through a three-inch ori-
five in fourteen minutes, that would be approxi- 20 
mately at the rate of 530 gallons a minute? A. 
That is right. 

Q. What type and size of test meter was used 
to make the test? A. Three-inch current meter. 

Q. A three-inch current meter 1 A. Yes. 
Q. The flows named in this Exhibit R-2, repre-

sent the water that you drew off through the Her--
sey meter and the test meter and discharged upon 
the ground? A. Yes, sir. 

Q. That is correct? A. Yes, sir. 
Q. So that the rate of flow through the test 30 

meter and the Hersey, I assume, was constant 
for each given orifice, in each given example; that 
is rig·ht, is it 1 A. That is correct. . 

•Q. That constancy or freed om from variation 
or fluctuation, was the result, I suppose, of the 
o•ate in the outlet side of the Torrent meter be-o 
ing closed during the test? A. Yes, sir. 

Q. That is correct, is it? A. Yes, sir. 
Q. So that during the test shown by Exhibit 

R-2, no water was taken by the Lehigh Valley 40 
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Railroad Company through its meters-that 1s 
right, is it? A. That is correct. 

Q. And all the water that was drawn went 
through the test meter? A. Yes. 

Q. And through your test meter and out upon 
the ground? A. That is right. 

10 Q. That being so, Mr. Mauzy, whatever inac-

20 

curacies existed in the registration of the twelve-
inch Hersey Torrent meter during the test, could 
not have been caused by the fluctuations or varia-
tions or changes in the flow of water, could thevt 
A. No, sir. · 
. Q. This flow was as :fixed and as constant prac-

tically as the laboratory test which you conducted 
on your Crest meter, was it not? A. That is cor-
rect. 

Q. In other words, you produced in the :field 
conditions which prevailed in the laboratory? A~ 
That is right. 

Q. Now, right here, Mr. Mauzy, with rates of 
flow constant, unvarying, unfluctuating and un-
affecte~ by any _co:1ditions in the line, and being 
ap?~ox1~ately s1m1lar to the ideal conditions pre-
vailing 1n the laboratory, you have a variation in 
this_ meter where, on a rate of flow of 530 gallons 
a minute approximately, it registered 99 per cent., 

30 and on a rate of flow of 468 gallons a minute it 
did not register anything? A. That is right. ' 

Q. That is right, is it? A. Yes. 
Q. Was the meter out of order? A. That I 

could not say whether it was or was not. 
Q. What is your best g11ess? A. I could not 

state whether it was out of order or not. 
Q. ~~ve me your opinion? A. I cannot give you 

an op1n10n unless I take the meter a part. 
Q. What do you think? A. It might have been 

40 out of order and it might not. 
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Q. Don't you think it was? A. That I could not 
state. 

Q. Are you willing to say that a meter of this 
type, registering· under conditions paralleling or 
corresponding to the conditions of a laboratory 
test, with rates of flow progressing through that 
meter, unaffected by fluctuations, constant and 10 
fixed and unvarying, showing such a violent 
change, will register 99 per cent. on 530 gallons 
a minute and nothing on 468 gallons a minute-
are you willing to sa.y that that meter was in 
good order? A. If it had been in good order, 
according to the manufacturer's chart, it would 
have registered on the two inch and two and a 
half inch flows. 

Q. According to your knowledge, as a meter ~O 
man, on this type of meter, if this meter had been 
in good order and not faulty, it should have regis-
tered all three flows shown on this cha.rt, should 
it not1 A. Yes. 

Q. So that it is not a violent assumption, is it, 
for me to say that when you conducted your test 
of August 31, 1922, and got the results with a 
fixed constant flow of water that you did, that 
meter was out of order1 A. Perhaps it was out 
of order. 

Q. Of course, without the benefit of an actual 30 
examination of the insides or guts, to use the 
ancient and inelegant expression, of this mattter, 
you are not willing to say it was actually out of 
order? · A. No, sir; I am not. 

Q. But certainly, a meter of this type in good 
order, should have registered approximately 100 
per cent. of the water flowing through it under 
these conditions and at the rates of flow that did 
go through-that is so, is it not f A. I would not 
say 100 per cent., but it would have registered 40 
something. 
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Q. How much? A. It just depends upon the 
condition of the meter when it was new. 

Q. Assuming it was a meter in good condition? 
A. A perfect meter would have registered 100 
per cent. 

Q. A perfect meter would have registered 100 
1 O per cent. on a flow of 468 gallons a minute 1 A. 

Yes. 
Q. And it would have registered 100 per cent. 

on a flow of 530 gallons a. minute 1 A. Yes. 
Q. Now, I take it, there is no way known to 

man by which it could now be told when this me-
ter got out of order, if it was out of order-that 
is right, is it 1 A. That would be a pretty hard 
thing to tell, yes. 

Q. The meter, after the test of 1924, was taken 
20 d d out an estroyed, was it not-junked, scrapped 1 

A. I do not know what happened to the meter. 
It was removed by the railroad company. 

Q. But you have heard that it was scrapped, 
sold for junk? A. So it was testified. 

Q. So that, so far as you know, there is no way 
of finding that meter, so as to conduct a post-
mortem examination of it, is there? A. No, sir. 

Q. There is no record existant that you know of 
which shows the condition of that meter prior to 

30 the ma.king of the test of September 14, 15 and 
16, 1922, is there? A. No, sir. 

Q. So that, so far as you know, there is no hu-
man way of telling just when that meter got out 
of order, if it was out of order-that is right? 
A. That is right. 

Q. Mr. Mauzy, I show you Exhibit P-3 and call 
your attention to the entry opposite 9.45 P. M. on 
September 14, an average rate in gallons per min-
ute between the fifteen minute readings of 834 gal-

40 lons, and a registration by the Hersey of the flow 
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measured by the test of only three per cent. 
Would you say that this Hersey Torrent meter, or 
a Hersey Torrent meter of this type, in good 
order, would register only three per cent. of any 
such flowt A. Well, that might be due to the man-
ner in which the meter reading was taken, that is, 
the last index on the Hersey Torrent meter was in 
thousand cubic feet, and the meter reader might 
not have read it close to the hundred feet. There 
was no intermediate reading taken between on 
the dials. 

Q. Assuming the verity and the truth of your 
certificate of your meter readings-and this 1s 
your report, is it not 1 A. Yes. 

Q. It is not the company's, is it1 A. No. 
Q. Assuming it to be true, which I have done, 

would you say that a. Hersey Torrent meter of 
this type, in good order, would register only three 
per cent. of any such rate of flow as shown in 
this instance of 834 gallons 1 A. No; not if the 
reading was taken correctly. 

10 

20 

Q. Well, referring to another illustration of 
meter readings taken in the test of September 14, 
15 and 16, 1922, namely 8 :45 A. lYI. on September 
16th, I show you that the average rate of flow, 
in gallons per minute, was 470 and the Hersey 
did not register anything. Will you say that a 30 
Hersey Torrent meter in good order of this type 
on that rate of How of gallons per minute, would 
not register anything1 A. No; it should have 
shown some registration. 

Q. It should have shown-and in good order 
from your knowledge and experience as a meter 
man, it should have shown substantially or ap-
proximately 100 per cent.? A. It should have 
been very near accurate; yes, sir. 

Q. With a variation of possibly two or three 40 
per cent., that is correct, is it 1 A. Yes. 
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Q. And Exhibit R-5 is your compilation or tab-
ulation of the test made between May 7, 1923, and 
February 11, 1924-that is correct, is it? A. Yes. 

Q. And as you have previously said, that test 
was instituted between seven and eight months 
after the completion of the test of September 14, 

lO 15 and 16, 1922; that is right, is it? A. That is 
correct. 

Q. You have no records of the repairing of the 
Hersey Torrent meter in the interval between Sep-
tember 16, 1922, and May 7, 1923? A. No repairs 
were made. 

Q. So that a.t least the Hersey Torrent meter 
was in no better condition when the test shown 
by Exhibit R,.5 was conducted when it was when 
the test was conducted in September, 19221 A. 

20 That is right. 
Q. It mig·ht have been in worse condition? A. 

That I don't know; I cannot state. 
Q. Since you did not disembowel the meter and 

look at its insides? A. That is right. 
Q. But it might have been in worse condition i 

A. The amount of water that passed through 
might have caused some wearing on the bearings 
inside it. 

Q. Do you know whether it was in the same 
30 condition or approximately the same condition 1 

A. Yes, for the reason that there was not very 
much water passed through. 

Q. And the result of the test which you con-
ducted during the period of nine months from 
}i1:ay, 1923, to February, 1924, was that you found 
the Hersey Torrent meter was about 49 per cent. 
inaccurate 1 A. I believe the average was 50.93. 

Q. And during the prior test you found it to 
be what inaccurate 1 A. 53 per cent. inaccurate. 

40 
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Q. So, is it a fair conclusion to say that if the 
Hersey Torrent meter was out of order in Sep-
tember, 1922, when your test of that period was 
made, it was likewise out of order in 1923-1924, 
when the other test was had? A. If it was out of 
order, certainly it would have been out of order lO 
in the later tests. 

Re-direct exa,mination by Mr. Brogan: 
Q. Could the failure of accurate registration be 

due to a gradual deterioration in the measuring 
device itself? A. Yes; that would be caused by 
the quantity of water that had passed through 
the meter. 

Q. Was there any particular reason why you 
stopped this forty-eight hour test at the end of 20 
that period 1 A. Yes; at the request of the rail-
road's representative. 

Q. Who was that1 A. Mr. Fisher. 
Q. Who was he f A. He is the plumber for the 

railroad company. 
Q. Is the plumber for the railroad ·company the 

man who has charge-- A. (Interrupting) He 
was assigned to witness this test. 

Q. What passed between you and him at that 
time1 

Mr. Milton: I object upon the ground 
that it is incompetent. 

Mr. Brogan: Lack of authority? 

Q. What conversation passed, if anyf A. He 
stated that as far as the railroad company was 
concerned, we had run a sufficient test on the 
meter to determine its accuracy. 

30 

40 
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Re-cross-examinat-ion by Mr. Milton: 

Q. Do you assert as a fact that the failure of 
this meter to register accurately, as you allege, 
was due to a partial failure of efficiency? A. Not 
to register accura :tely. It would tend to register 

10 inaccurately by the amount of water -that passed 
through. 

Q. What is your claim here-that the failure to 
register accurately is because of the type of the 
meter? A. The meter was oversize for the , service 
it was on, and there is no question that there were 
large quantities of water going through without 
being registered. 

Q. Is that because of the fact that it was a Tor-
rent meter? A. Yes; that is correct. 

20 Q. And was it because the me,chanism wore out? 

30 

40 

A. Well, if the mechanism wore, that would cause 
the inaccuracy to increase. 

Q. Is your position here that the mechanism 
wore out so as to cause the inaccuracy to inerease? 

Mr. Brogan: I did not ask him about 
that. I asked him could the failure be due 
to a gradual deterioration. I did not ask 
him to staite it as a fact but just within the 
realm of possibility. 

Q. Well, what is the claim of the city-that the 
inaccuracy is bee.a use of the mechanism of the 
measuring device ·wearing out through age? A. 
It is based on the meter being oversized for the 
serviee and also the quantity of water that has 
passed through the measuring device without any 
attention or repairs being made to the meter. 

Q. So that, to some extent then, the claim of 
the city is based upon the deterioration in the 
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measuring device due to the use of the meter and 
the fact that it was not kept up in repair? 

Mr. Brogan: He did not say that. 
Mr. Milton: I am asking him to say yes 

or no. Whatever the fact is, I am trying to 
find out. 10 

Mr. Brogan: That is not the city's claim. 
I will state that. 

:Mr. Milton: I want an answer to my 
question. 

11r. Brogan: He does not know. 

Q. ( Question repeated.) A. As I said before, 
it is due to oversize of the service, and not having 
disassembled the meter I am not in a position to 
state whether the - interior mechanisrn was worn 20 
or was not worn. 

Q. So that, you do not rest your claim as water 
conservator of the city upon the meter being over-
size; is that right? A. That is one reason; yes. 

Q. What are the others? A. Then, there might 
be some loss due to wear of the measuring mech-
anism. 

Q. There might be? A. Yes. 
Q. But you are not in a position, I take it, to 

state whether there has been a wear of the meas- 30 
uring mechanism? A. I don't know, because I 
never took the meter apart. 

Q. Are there any other reasons or bases for 
this claim? A. Not that I know of, just the rea-
sons that I recited. 

By Mr. Brogan: 

Q. To sum it up, your tests made at different 
times, one the forty-eight hour test and the other 
the nine months test, at the dates referred to in 40 
your tesimony, show an inaccuracy as stated by 



132 

Robert E. Ferguson~Direct. 

you in your direct testimony, which has been pro 
jected over the period of time for which this 
meter was in use? A. That is right. 

Q. And the result of your statement as to ac-
curacy, as I understand it-and to clarify the situ-
ation-is a mean figure of accuracy or inaccuracy 

lO which has been taken for different periods, dif-
ferent reading times, divided by the number and 
a mean figure of accuracy or inaccuracy struck in 
that fashion; is that right 1 A. No; no. It is 
based on the result of the test of September 14, 
15 and 16. 

Q. And your nine months tesl? A. No; not the 
nine months test. 

Q. What did your nine months test show? A. It 
showed that the meter was re!tisterin2. · 59.93 per 20 L) L) 

cent. of the water passing through it. 

30 

Mr. Milton : I have covered all I wish to 
by the cross-examination of lVIr. Mauzy, 
and I will waive cross-examination of J\1r. 
Lanham. 

RESPONDENTS REST. 

REBUTTAL. 

RoBERT E. FERGUSON, a witness heretofore 
sworn on the part of the prosecutor, recalled in 
rebuttal and further examined as follows: 

Direct examination by Mr. ll([ilton: 

Q. Mr. Ferguson, I think you have already 
stated the fact that you are connected with the 
Hersey Manufacturing Company? A. Yes, sir. 

Q. Are you familiar with the performance of 
4o the Hersey Torrent meter of the type and model 
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which was sold to the Lehigh Valley Railroad 
Company and which is in question in this suit ? 
A. Yes, sir. 

Q. Have you conducted an experiment for the 
purpose of determining what effect upon the ac-
curacy of registration of such meters there is in 
suddenly and repeatedly increasing and decreas- 1 O 
ing the rate of flow? A. Yes. 

Q. Will you please tell us what the effect is 
upon the accuracy of such a meter of suddenly 
and repeatedly increasing and decreasing the 
rate of flow? A. It tends to make the meter over-
register. 

Q. What happens if the change in the rate of 
flow is only about double the first rate? Is there 
any effect? A. No, sir. 

Q. And what happens if there is a very great 20 
change within two or three minutes ? Is that sud-
den enough to ca use any change? A. Not two or 
three minutes; no, sir. 

Q. How did you acquire this knowledge ? A. 
By actual test. 

Q. Mr. Coulter, who has testified previously 
here for the railroad company, testified with re-
spect to certain tests which had been conducted 
by the Hersey Company for him. Do you know 
who actually conducted those tests? A. I did. 30 

Q. Where were they conducted ? A. In our lab-
oratory in Boston. 

Q. At the request of Mr. Coulter? A. Yes. 
Q. Were they made on a meter exactly like the 

twelve-inch rrorrent meter sold in 1908 to the Le-
high Valley Railroad Company? A. The meas-
uring mechanism was exactly the same. 

Q. What changes, if any, were there in the me-
ter, or what differences were there, if any, in the 
meter tested by you and the one sold to the Le- 4 0 
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high Valley Railroad Company1 A. The con-
tainer was the only change. 

Q. Did that affect the reaction of the meter to 
the various tests imposed upon it1 A. It would 
in a very small degree. 

Q. To what extent 1 A. It would tend to cut 
10 down over-registration. 

Q. And in that respect only1 A. In that respect 
only. 

Q. Would it affect under-registration 1 A. It 
would make a more delicate mechanism and it 
,vould register more accurately the lower flows. 

Q. The meter which you used would register 
more accurately the lower flows 1 A. Yes. 

Q. Now, will you describe what tests were 
made 1 A. Well, we ran a test from 1000 gallons 

20 a minute down to a complete shutdown, by open-
ing and closing the valve quickly, and we got an 
over-registration of between seven and eight per 
cent.; and on · a rate from 1000 gallons a minute 
down to 200 gallons a minute, we got over -regis-
tration of about between six and seven per cent.; 
and on a rate from about 450 gallons per minute 
down to 200 gallons a minute, it did not affect 
the registration at all. 

Q. Were there any other results 1 A. Well, 
30 those were the ·results on that particular test, with 

the brake on the wheel. 
Q. Now, when you take the brake-bars off what 

happens 1 A. You practically double the over-
registration. On the first test of 1000 gallons a 
minute down to a complete shutdown, it over-reg-
istered about fourteen to sixteen per cent.; and 
from 1000 gallons down to 200 gallons a minute 
it over-registered from twelve to fourteen per 
cent.; and on the rate from 450 gallons a minute 

40 to 200 gallons a minute, on the test with the brakes 
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on it registered accurately, but without the brakes 
it registered four to six per cent. over. 

Q. So, with the brakes on, there is a tendency to 
cut down over-registration 1 A. Yes. 

Q. Why did you conduct the test for the pur-
pose of showing those increasing and decreasing 
flows 1 A. To find out what effect the opening and 10 
closiiig of the valve would have on the registra-
tion of the meter in the field. 

Q. That is, in actual service 1 A. Yes. 
Q. What have you to say as to whether or not 

such great and rapid changes in the rate of flow 
are met with in actual service 1 A. I do not think 
so. 

Q. Did you, at any time during your tests, ob-
serve the meter to measure less water than it 
would have, had the flow been even 1· A. No, sir. 20 

Q. Did it register more or less? A. It regis-
tered more. 

Q. So far as your test shows, was this the only 
effect of extreme distribution of valocities? A. 
Yes. 

Q. To produce over-registration 1 A. Yes, sir. 
Q. Do you know when the meter specifications 

of the American Water Works Association were 
adopted 1 A. 1923. 

Q. And the curve, Exhibit P-2, does that con- 30 
form to the requirements of those specifications? 
A. Yes, sir. 

Q. vVhat does the Hersey Company represent 
or guarantee with respect to the twelve-inch Tor-
rent meters equalling the accuracy required by 
those specifications 1 A. It guarantees the meter 
will meet them. 

Q. Does your company state that guarantee in 
any catalogue which it issues 1 A. It does in our 
present catalogue; yes. 40 
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Q. It does state the guarantee? A. Yes, sir; 
in our present catalogue. 

Q. That is your catalogue of 1924? A. 1924; 
yes, su. , 

Q. Your former catalogues, did they state the 
lO guarantee? A. No, sir. 

Q. Have you any such catalogues with you? 
A. Yes, sir. 

Q. Will you produce them, please? 

Mr. Brogan: Are you calling for early 
or late catalogues? 

Mr. Milton: Early. 

A. Here is the 1907 catalogue. 
Q. Is this the catalogue which was in effect in 

20 1908 when the meter in question was sold to the 
Lehigh Valley Railroad Company? A. Yes. 

Q. Was there any recommendation in this cata-
logue with respect to the class of service for which 
this meter was designed or intended? A. Yes, 
SU. 

Q. Will you point it out, please? A. It was rec-
ommended for use in measuring supplies for 
cities, railroad standpipes, hydraulic elevators and 
also water cart hydrants and water motors. 

30 Q. Did that recommendation as to dass of serv-
ice appear in earlier and later catalogues? A. In 
earlier. I would not say about the later cata-
logues. 

Q. It has never been the practice of your com-
pany, however, as I understand you, to publish 
guarantees in any of your catalogues, until 1924? 
A. No, sir. 

Q. The guarantee was given how-by letter? 
A. By letter or in specifications, in bids and so 

40 forth. 
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Q. I neglected to ask you, l\1:r. Ferguson, with 
respect to over-registration, whether or not that 
was the effect of suddenly changing the rate of 
flow? A. Yes, sir; that was from about :five to 
seven seconds opening and closing the valve. 

Q. Four or :five times? A. Yes. 

Cross-examination by Mr. Brogan: 

Q. That statement in the catalogue, stating that 
this meter is good for railroad standpipes and 
so forth-that does not mean that it will accu-
rately measure small rates of flows? A. Are you 
speaking of flows in a comparative way? 

Q. Yes. A. Some flows are large in one meter, 
where in another meter they would be small. 

]0 

Q. I am talking about this particular meter. ~O 
You do not contend, as I understand, that this 
twelve-inch Hersey Torrent meter was the proper 
meter for this particular line at the Lehigh Valley 
Railroad yards, that it was used for, do you? A. 
We sold and recommended it for that service. 

Q. You do not think it was oversize, do you? 
A. A meter is not oversize, if the rate of water 
going through that meter is within its degree of 
accuracy, no matter what size pipe it is on. 

Q. So, you think that this twelve-inch Hersey 30 
Torrent meter might be set into a three-inch line 
and still measure accurately? A. No, sir; I do 
not say that, unless you had a rate going through 
that three-inch line that was large enough so that 
it was within the degree of accuracy of the twelve-
inch meter. 

Q. What was the diameter of this particular 
line in question? A. Eight-inch. 

Q. Do you think that this twelve-inch Hersey 
Torrent meter, with the varying flows that would 40 
go through that pipe for railroad use, was the 
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proper meter to measure accurately all watei· con-
sumed? A. When we sell a meter, we do not 
know--

Q. (Interrupting) Please answer the question. 
A. That is a general question. 

lO Q. I am talking particularly now. A. Particu-
larly about this meter? 

Q. Yes. · A. Where the conditions were an aver-
age flow of water equalling 400 gallons a minute, 
the meter was not too large. 

Q. Assuming, as I think the test shows, that 
there was not an average consumption of 400 gal-
lons a minute, do you think then that this line 
was properly metered by this twelve-inch Hersey 
Torrent meter? A. If the flows did not drop be-

20 low the degree of accuracy of the twelve-inch 
meter. 

Q. In other words, you mean, assuming there 
will be a constant flow on ,that line of 400 gallons 
a 1ninute, not average but actually, that meter will 
actually register the consumption? A. Yes. 

Q. And if it drops below for half or quarter of 
the time, the 400 gallons a minute, then this meter 
will not accurately measure? A. If it did not drop 
below 300 gallons a minute. 

30 
Q. Then it will not accurately measure if it is 

below 300 gallons a minute. That is so, is it not? 
A. That meter actually measured closer than that 
on lower flows. The minimum is 300 to 320 gal-
lons as I remember it, within three pe-r cent. 

40 

Q. Yes. A. But this meter in question actually 
registered a good deal closer than that on lower 
flows at the time of test. 

Q. Coming back to my question: Assuming that 
this line has flows through it actually at less than 
300 or 320 gallons a minute, this eight-inch line, 
will this Hersey Torrent meter, this twelve-inch 
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meter, accurately measure these flows? A. It is 
according to how much lower you are going than 
300 gallons a minute. 

Q. I understand. Assume it is 248. A. It will 
measure within three per cent., yes, sir, if the 
meter is in good condition. lO 

Q. And as the flow recedes in quantity, the ac-
curacy mounts; is that right? A. Yes. 

Q. What is the number of the meter that you 
used in making your tests in preparation for this 
case? A. The meter had no number at all. The 
1neter number is only used as a means of identifi-
cation after the meter--

Q. A_fter it leaves you? A. Yes. 
Q. What is your number on this Hersey Tor-

rent 1neter of the Lehigh Valley? A. I could not 2() 
say right offhand, but I think it is 318 thousand 
and something. 

Q. What attempt did you make, if any, to use a 
meter for your test that was identical with the 
meter in possession of the Lehigh Valley Rail-
road Company? A. The measuring mechanism is 
identical. 

Q. The measuring mechanism 1 A. Yes. 
Q. Had the meter that you used any parts on it 

that this meter had not? A. It has the container 
which the measuring device sits in. 3o 

Q. Was there not also another outlet after the 
water passes through the measuring device, which 
permits it to escape or get away faster? A. At the 
present time1 

Q. No; this meter that you used. A. No, sir. 
Q. What, ~1:r. Ferguson, in your opinion, is the 

life of this meter that is in the Lehigh Valley Rail-
road Yards as to accuracy without repair? 

40 
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Mr. Milton: Objected to upon the ground 
that it is not proper cross -examination. 

A. No man could tell that. 
Q. So, you won't say that it had an average 

life of accuracy of five years or one year or ten 
10 years? A. It all depends on the rate that it runs. 

Q. Are there any certain rates where you might 
say its accuracy might be broken inside of six 
months i A. No, sir. 

Q. One year i A. I do not think that you could 
get any rate through there that would impair the 
accuracy of it--

Q. (Interrupting) Within what time? A. \Vi th-
in five or six years, to any great extent. 

Q. What have you to say about this forty-eight 
20 hour test and the other tests that have been men-

tioned, showing, as they do, almost 50 per cent. 
inaccuracy i 

Mr. Milton: Objected to upon the ground 
that it is not proper cross-examination. 

A. I have not studied these tests. 
Q. You have not seen them at all~ A. No, sir. 
Q. When your company sold this meter to the 

30 
Lehigh Valley Railroad Company for railroad 
use, did your company know or make any inquiry 
as to the flow to which this meter would be sub-
jected? A. Not to my knowledge. 

40 

Q. Did your company guarantee a performance 
in 1908 equal to the so-called American vVater 
Works Association specification of 1923? A. No, 
sir. 

Q. Did the meter that you tested in preparation 
for this case have the same capacity as the twelve-
inch Hersey Torrent in the Lehigh Valley Rail-
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road yards? A. It had the same capacity, but 
probably the rate was a little different in our vari-
ous catalogues. 

Q. What does that. mean, physically~ A. There 
was no physical change in the meter, but the cata-
logue ratings are probably different in the old cat-
alouges than in the present catalogues. lO 

Q. Would not that mean a difference physically 
in the parts~ A. Not exactly; no, sir. 

Q. Why would it not1 A. Because we have 
probably found by experience that we should not 
rate them so high as we did in the past. 

Q. "Rate them so high" - you mean as to ac-
curacy1 A. No, sir; as to capacity. 

Q. Is there not also a difference in the casing 
between the meter that you now have and the old 
meter? A. In that respect I spoke of; there is a 20 

container. 
Q. Is there not a difference in the casting of the 

case itself 1 A. The difference in the casting is 
caused by making the case different to take the 
container inside of it. 

Q. Would not that have a tendency to make the 
meter of greater accuracy? A. No, sir. 

Q. You don't think so? A. No, sir. 
Q. This card, Exhibit P-1, does not say any-

thing about pressures, does it? A. No, sir. 30 
Q. And it does not say anything about the rate 

of flow in gallons per minute? A. No. 
Q. And Mr. Coulter 's testimony, with which I 

dare say you are familiar, is predicated not upon 
Exhibit P-1, but upon the tests which you made 
this year or last year in your shop in Boston on 
a similar meter as you say to the one under con-
sideration? A. No, sir; it ·was made on Exhibit 
P-1. 

40 
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Q. Your Exhibit P-1 does not disclose any rate 
of flow1 A. It does by giving the size of the ori-
fice through which the water was run. 

Q. There is no pressure 1 A. There is no pres-
sure there; no, sir. The pressure we know and 

JO have always known, and at various times we check 
up, not by computing but by stop-watch and 
floats; so we know the orifice is delivering these 
amounts. 

Q. What pressure did you take as a basis in 
this card 1 A. I canont tell you now just what 
it was, but I knew it when it was , made. 

Q. How do you know the pressure at the time 
when Exhibit P-1 was made was the same or ap-
proximately the same as the pressure in the Le-

20 high Valley yard during the time of the service 
of this meter1 A. When ,this card was made up 
there was not any comparison made between our 
pressure and the Lehigh Valley pressure. The 
delivery of the water was computed, or rather not 
computed but taken with a stop watch and the 
size of orifice from our pressure. 

Q. But what was your pressure, you do not 
know1 A. I would not say right off the bat what 
it was. 

Q. It might have been twice what the pressure 
30 was in the Lehigh Valley yard in Jersey City dur-

ing this time 1 A. I should say that our test was 
around forty to forty-five pounds. 

TESTIMONY CLOSED. 

40 
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Commissioner's Certificate. 

STATE OF NEW JERSEY, } 
C H ss.: 

OUNTY OF UDSON. 

To the Honorable the Chief Justice and Justices 
of the Supreme Court. 

I, Enw ARD O 'BYRNE, Supreme Court Commis-
sioner, do certify to Your Honors the foregoing 
depositions taken before me in certain proceed-
ings wherein Lehigh Valley Railroad Company is 
prosecutor and the Mayor and Aldermen of J er-
sey City and others are respondents. 

I further certify that the witnesses produced 
before me were by me first duly sworn to testify 
to the truth, the whole truth and nothing but the 
truth; that the questions put to said witnesses 
and the answers given by them were taken down 
by me verbatim in shorthand notes and after-
wards duly transcribed, and the foregoing is a 
true transcript of said shorthand notes, the sig-
natures of the witnesses thereto being waived. 

Dated March 23, 1927. 

Supreme Court Commissioner. 

10 

30 

40 
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Exhibit P-1. 

Certificate of Water 1Ieter Test. 

J(ind of Meter Torrent Size 12" ShovNo. 318,140 

Meter 
Size of Orifice Indicates Tank Indicates 

Full 100 100.5 
1" 100 101.2 

½" 10 11.4 

Date of T'est July 29-08 

Hersey Manufacturing Co. 
By Smith 

R. E. F. 
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TABLE SHOWING (1) RATE IN GALLONS PER MINUTE, AS 
MEASURED BY THE 6-INCH TRIDENT COMPOUND TEST METER 
USED BY JERSEY CITY, and (2) THE PERCENT AGE OF THE 
FLOW MEASURED BY THE 6-INCH TRIDENT COMPOUND 
METER THAT WAS REGISTERED BY THE 12-INCH HERSEY 
TORRENT METER, and (3) THE PERCENTAGE OF THE FLOW 
THAT SHOULD HAVE BEEN MEASURED BY THE HERSEY HAD 10 

1 

Time of 
reading. 

IT BEEN IN GOOD ORDER, ACCORDING TO THE A. W. W. A. 
ACCURACY CURVE OF THE MANUFACTURER, AND (4) THE 
PERCENTAGE DEPARTURE OF THE REGISTRATION BY THE 
TORRENT METER DURING THE TEST FROM THE "GOOD 
ORDER" PERCENTAGE GIVEN BY THE A. W. 'vV. A. CURVE OF 
THE MANUFACTURER. 

2 3 4 
Percentage 

Percentage of fio·w which should 
meas1tred by the have been regis-

5 

Average test meter that 
rate in gal- was regist ered by 

Ions per min. the 12-inch Hersey 
between readings. Torrent Meter. 

tered by the Hersey 
for rate of flow in 

2nd colwrnn, if it had 
been in good order. 

Percent -
age depar-
ture from 

4th column 
Thursday, 
Sept. 14, 1922. 
A.M. 
10.15 1203 
10.30 665 
10.45 510 
11.00 680 
11.15 469 
11.30 500 
11.45 475 
12.00 Noon 480 

P.M. 
12.15 549 
12.30 286 
12.45 296 
1.00 265 

83.13 
97.53 
97.85, 
95.38 
95'.65 
89.83 
94.43 
83.17 

27.25 
128.37 
67.45 
37.67 

100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 

100.00 
99.00 
99.00 
99.00 

16.87 
2.47 
2.15 
4.62 
4.35 

10.17 
5.57 

16.83 

72.75-
29.67 
31.86 
61.95 

20 

30 
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1 2 3 4 5 
1 2 3 4 5 Percentage 

Percentage Percentage of fiow which should 
Percentage of ffow which shoitld measured by the have been regis-

mea,mred by the have been regis- Average test meter tha,t tered by the Hersey Percent-
Average test meter that tered by the Hersey Percent- rate in gal- was registered b'y for rate of flow 1·n age depar-

rate in gal- was registered by for rate of flow in age depar- Time of lons per min. the 12-inch I-I ersey 2nd colitmn , if it had ture froni 
Time of lons per min. the 12-inch H erse:,• 2nd column, if it had ture from reading. between readings. Torrent Meter. been in good order. 4th column 
reading. between readings. Torrent J1. eter. been in good order. 4th column Thursday, 

10 Thursday, Sept. 14, 1922. 10 
Sept. 14, 1922. 10.30 245 0.00 98.50 100.00 
P. M. Con. 10.45 195 0.00 97.50 100.00 

1.15 250 39.85 98.50 59.24 11.00 178 0.00 97.50 100.00 
1.30 260 0.00 99.00 100.00 11.15 167 0.00 97.00 100.00 
1.45 325 0.00 99.00 100.00 11.30 335 37.21 100.00 62.79 
2.00 300 0.00 99.00 100.00 11.45 178 28.10 97.50 71.18 
2.15 450 0.00 100.00 100.00 12.00 Midnight 253 0.00 98.50 100.00 
2.30 166 133.60 97.00 37.73 
2.45 435 0.00 100.00 100.00 Friday, 
3.00 240 93.56 98.50 5.02 Sept. 15, 1922. 
3.15 . 300 41.53 99.00 58.05 A.M. 20 20 3.30 425 17.61 100.00 82.39 12.15 210 0.00 97.50 100.00 
3.45· 415 54.09 100.00 45.91 12.30 430 46.41 100.00 53.59 
4.00 410 73.00 100.00 27.00 12.45 380 39.38 100.00 60.62 
4.15, 424 94.01 100.00 5.99 1.00 420 23.76 100.00 76.24 
4.30 625 91.86 100.00 8.14 1.15 310 64.42 100.00 35.58 
4.45 400 56.03 100.00 43.97 1.30 300 33.23 99.00 66.43 
5.00 379 59.93 100.00 40.07 1.45 389 76.83 100.00 23.17 
5.15 450 83.15 100.00 16.85 2.00 305 32.68 99.50 67.16 
5.30 425 76.30 100.00 23.70 2.15 250 69.73 98.50 29.21 
5.45' 524 76.12 100.00 23.88 2.30 195 0.00 97.50 100.00 
6.00 700 85.48 100.00 14.52 2.45 225 0.00 98.00 100.00 
6.15 500 94.82 100.00 5.18 3.00 225 0.00 98.00 100.00 :30 30 6.30 325 30.67 100.00 69.33 3.15 250 0.00 98.50 100.00 
6.45 435 0.00 100.00 100.00 3.30 350 49.86 100.00 50.14 
7.00 594 58.74 100.00 41.26 3.45 205 0.00 97.50 100.00 
7.15 525 71.23 100.00 28.77 4.00 275 36.30 99.00 63.33 
7.30 485 46.30 100.00 53.70 4.15 270 9.23 99.00 91.69 
7.45 480 72.76 100.00 27.24 4.30 190 0.00 97.50 100.00 
8.00 505 93.88 100.00 6.12 4.45 215 11.61 98.00 88.15 
8.15 615 77.05 100.00 22.95 5.00 390 63.94 100.00 36.06 
8.30 295 0.00 99.90 100.00 5.15 190 0.00 97.50 100.00 
8.45 378 0.00 100.00 100.00 5.30 175 0.00 97.50 100.00 
9.00 492 55.72 100.00 44.28 5.45 240 20.75 98.50 78.93 
9.15 480 62.38 100.00 37.62 6.00 140 0.00 95.00 100.00 40 40 9.30 240 0.00 98.50 100.00 6.15 210 0.00 98.00 100.00 
9.45· 834 3.00 100.00 97.00 

10.00 141 181.74 95.00 91.31 
10.15 465 64.38 100.00 35.62 
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.JfJxhib-it P-3. Exhibit P-3. 

1 2 3 4 s 1 2 3 
Percentage 

4 s 
Percentage of fl.ow which should Percentage of fiow 

Percentage 

measitred b3,• the ha·ue been regis-
which should 

Average test meter that tered [J'J) the Hersey Percent- Average 
measured by the hm.1e been regis-
test meter that tered by the Hersey Percent-

Time of 
rate in gal- was registered b3J for rate of fiow in age depar- rate in gal- was registered by for rate of fiow in age depar-

lons per min. the 12-inch Hersey 2nd column, if it had ture from Time of lons per min,. the 12-inch Hersey 2nd colu:mn, if it had ture from 
reading. between readings. Torrent J1 eter. been in good order. 4th column reading. between readings. Torrent 1\II eter. been in good order. 4th column. 
Friday, Friday, 

10 Sept. 15, 1922, Sept. 15, 1922. 10 
A.1L Con. P. M. Con. 
6.30 205 36.41 97.50 62.66 
6.45 470 74.31 100.00 25.69 3.30 426 93.90 100.00 6.10 
7.00 485 46.25 100.00 53.75 3.45 298 0.00 99.00 100.00 
7.15 575 65.05 100.00 34.95 4.00 449 72.07 100.00 27.93 
7.30 605 82.45 100.00 17.55 4.15 501 74.86 100.00 25.14 
7.45 710 77.31 100.00 22.69 4.30 600 87.29 100.00 12.71 
8.00 345 0.00 100.00 100.00 4.45 524 95.15 100.00 4.85 
8.15 426 23.45 100.00 76.55 5.00 426 82.16 100.00 17.84 
8.30 523 61.73 100.00 38.27 5.15 449 49.95 100.00 50.50 
8.45 400 0.00 100.00 100.00 5.30 550 54.40 100.00 45.60 

20 9.00 450 66.52 100.00 33.48 5.45 376 19.98 100.00 80.02 20 
9.15 250 39.85 98.50 59.54 6.00 524 85.55 100.00 14.45 
9.30 225 0.00 98.50 100.00 6.15 700 96.23 100.00 3.77 
9.45 200 0.00 97.50 100.00 6.30 449 99.78 100.00 0.22 

10.00 302 0.00 99.00 100.00 6.45 400 74.82 100.00 25.18 
10.15 275 0.00 99.00 100.00 7.00 501 39.93 100.00 60.07 
10.30 225 0.00 98.00 100.00 7.15 428 35.22 100.00 64.78 
10.45 153 0.00 96.00 100.00 7.30 475 98.83 100.00 1.07 
11.00 225 0.00 98.00 100.00 7.45 428 5.88 100.00 94.12 
11.15 250 0.00 98.50 100.00 8.00 428 0.00 100.00 100.00 
11.30 400 24.94 100.00 75.06 8.15 348 0.00 100.00 100.00 
11.45 602 41.66 100.00 58.40 8.30 400 0.00 100.00 100.00 

30 12.00Noon 200 0.00 97.50 100.00 8.45 600 83.13 100.00 16.87 30 
9.00 349 21.40 100.00 78.60 

P. M. 
12.15 175 0.00 97.50 100.00 - Next reading 60 minutes later. 
12.30 126 0.00 94.00 100.00 10.00 364 70.52 100.00 29.48 
12.45 400 0.00 100.00 100.00 10.15 376 66.49 100.00 33.52 

1.00 152 0.00 96.00 100.00 10.30 200 0.00 97.50 100.00 
1.15 225 0.00 98.00 100.00 10.45 250 9.99 98.50 89.86 
1.30 225 0.00 98.00 100.00 11.00 274 54.35 99.00 45.10 
1.45 250 0.00 98.00 100.00 11.15 250 20.12 98.50 78.58 
2.00 225 0.00 98.00 100.00 11.30 200 0.00 97.50 100.00 
2.15 426 76.21 100.00 23.79 11.45 250 0.00 97.50 100.00 

40 2.30 524 57.04 100.00 42.96 12.00 Mid't 290 0.00 99.00 100.00 40 
2.45 754 96.41 100.00 3.59 
3.00 426 99.77 100.00 0.23 
3.15 623 95.85 100.00 4.15 



1 

Time of 
reading. 

2 

Average 
rate in gal-

lons per min. 
between readings. 

Saturday, 
10 Sept. 16, 1922. 

20 

30 

40 . 

A.M. 
12.15 
12.30 
12.45 
1.00 
1.15 
1.30 
1.45 
2.00 
2.15 
2.30 
2.45 
3.00 
3.15 
3.30 
3.45 
4.00 
4.15 
4.30 
4.45 
5.00 
5.15 
5.30 
5.45 
6.00 
6.15 
6.30 
6.45 
7.00 
7.15 
7.30 
7.45 
8.00 
8.15 
8.30 
8.45 
9.00 
9.15 
9.30 
9.45 

10.00 

385 
435 
400 
321 
240 
290 
512 
534 
882 
478 
375 
205 
150 
221 
421 
428 
211 
200 
155 
225 
356 
250 
390 
553 
671 
395 
420 
650 
592 
419 
463 
415 
512 
479 
470 
552 
640 
501 
365 
320 
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Exhibit P-3. 

3 

Percentage of fiow 
measured by the 
test 'meter that 

was registered by 
the 12-inch Hersey 

Torrent LVI eter. 

0.00 
40.14 
56.11 
54.61 
31.19 
17.19 
87.22 
88.62 

100.88 
72.77 
46.67 
0.00 
0.00 
0.00 
0.00 

63.88 
0.00 
0.00 
0.00 
0.00 

49.16 
0.00 

89.52 
85,35 
70.79 
63.14 
59.39 
88.20 
83.89 
71.43 
75.08 
90.15 
88.95 
93.66 
0.00 

72.53 
78.01 
44.85 
27.36 
31.16 

4 
Percentage 
which should 

have been regis-
tered by the H erse3, 
for rate of fiow in 

2nd cohmin, if it had 
been in good order. 

100.00 
100.00 
100.00 
100.00 
98.50 
99.00 

100.00 
100.00 
100.00 
100.00 
100.00 
97.50 
96.00 
98.00 

100.00 
100.00 
97.50 
97.50 
96.00 
98.00 

100.00 
98.50 

100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 

5 

Percent-
age depar-
titre from 

4th column. 

100.00 
59.86 
43.49 
45:39 
68.34 
82.64 
12.78 
11.38 
0.88 

27.23 
53.33 

100.00 
100.00 
100.00 
100.00 
36.12 

100.00 
100.00 
100.00 
100.00 
50.84 

100.00 
10.48 
14.65 
29.21 
36.86 
40.61 
11.80 
16.11 
28.57 
24.92 
9.85 

11.02 
6.34 

100.00 
27.47 
21.99 
55.15 
72.64 
68.84 

151 

Exhibit P-4. 

TABLE SHOWING PERCENTAGES OF AVERAGE RATES OF 
FLOW FOR 15 MINUTES (AS MEASURED BY THE COMPOUND 
TEST METER) WHICH WERE REGISTERED , BY THE 12-INCH 
HERSEY TORRENT METER, WHEN SUCH AVERAGE RATES OF 
FLOW APPROXIMATED 425 GALLONS A MINUTE. 

Rate in 

Time of reading. End 
of 15-minute period. 

gals. per minute as 
measured by the con1-

po1t1id test meter. 

1.-Sept. 14, 3.30 P. M, _______________________________ _ 
2.-Sept. 14, 5.30 P. M. _______________________________ _ 
3.-Sept. 14, 6.45 P. M, _______________________________ _ 
4.-Sept. 15, 12.30 A. M, _______________________________ _ 
5.-Sept. 15, 8.15 A. M, _______________________________ _ 
6.-Sept. 15, 2.15 P. M, _______________________________ _ 
7 .-Sept. 15, 3.30 P. M. _______________________________ _ 
8.-Sept. 15, 8.00 P. M, _______________________________ _ 

Exhibit P-5. 

425 
425 
435 
430 
426 
426 
426 
428 

Percentage 
registered b3, 

t!te 12-inch Her-
sey Torrent Meter. 

17.61 
76.30 
0.00 

46.41 
23.45 
76.21 
93.90 
0.00 

TABLE SHOWING PERCENTAGES OF AVERAGE RATES OF 
FLOW FOR 15-MINUTE PERIODS (AS MEASURED BY THE COM-
POUND TEST METER) WHICH WERE REGISTERED BY THE 
12-INCH HERSEY TORRENT METER, \i\THEN SUCH AVERAGE 
RATES OF FLOW APPROXIMATED 600 GALLONS A MINUTE. 

Rate in 

Time of reading. End 
of JS-minute period. 

gals. per 1ninute as 
measured by the co111-

p01,md test meter. 

Sept. 14, 8.15 P. M, _____________________________________ _ 
Sept. 15, 7 .30 A. M ______________________________________ _ 
Sept. 15, 4.30 A. M, _____________________________________ _ 

615 
605 
600 

Percentage 
registered by 

the 12-inch Her-
sey Torrent Meter. 

77.05 
82.45 
87.29 

10 

20 

30 

40 



10 

20 

30 

40 
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Exhibit P-6. 

TABLE SHOWING AVERAGE PERCENTAGES OF FLOWS BY 
CLASSES MEASURED BY THE COMPOUND TEST METER THAT 
WERE REGISTERED BY THE 12-INCH HERSEY TORRENT 
METER. 

Range of rate of flow. 
Gallons per minute. 

No. of 
readings. 

Registration by the Hersey meter, ex-
pressed as a j>ercentage of the flow 
registered by the compound test meter. 
11,1 a:rimum Minimum Average 

500 and upward __________________________ 42 
x 300 (incl) to 500 ( excl )------ 77 
xx 200 (incl) to 300 ( excl ) ------ 50 
Less than 200 xxx·-----------------~--- 17 

100.88 
99.78 

128.37 
133.60 

3.00 
0.00 
0.00 
0.00 

76.82 
48.16 
14.53 
20.20 

x Of a total of 77 readings under this classification, the Hersey registered zero for l(i 
readings. 

xx Of a total of 50 readings under this classification, the Hersey registered zero for 
33 readings. 

xxx Of a total of 17 readings under this classification, the Hersey registered zero for 
14 readings. 

A flow was shown by every reading of the compound test meter. 

Duration 
M . S. 
14.42 
9.19 
8.43 

Exhibit R-2. 

LEHIGH VALLEY RAILROAD COMP ANY 

August 31st, 1922. 

Test of 12" Hersey Torrent Meter No. 318140 in service. 

Orifice 
3" 
2" 
2½" 

Am ount Reg. By Cit':/s Am't Reg. by 12" 
3" Test Meter Cu. Ft . Hersey Cu. Ft. % Reg. 

1000 990 99. 
500 Did Not Register 
500 " " " 

Test witnessed by Wm. Hoffman, plumber for Lehigh Valley Rail-
road Company, City representatives Donelon, Rowan, McEvoy and 
Mauzy. 

f 
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Exhibit R-3. 

August 29th, 1922. 

Lehigh Valley Railroad Co., 
Liberty St., 
New York City. 

Gentlemen: 

ATTENTION Mr. A. M. King, 
Division Engineer. 

This is to advise that the City will conduct a test 
of the ten and twelve inch meters located at Johns-
ton Ave. and through which water is supplied to 
your Company, on Thursday, Aug. 31st at 9 A. M .. 
o'clock. 

The purpose of this test is to determine the 
accuracy of said meters. We would be pleased if 
you will have a representative of your Company 
present to witness same. 

Trusting that this will meet with your approval, 
I am, 

Yours very truly, 

w ATER CONSERVATOR. 

10 

20 

30 

40 
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Exhibit R-5. 
LEHIGH VALLEY R.R. COMPANY JOHNSTONE AVENUE 

TEST OF 12" HERSEY TORRENT METER #318140 IN TANDEM WITH CITY 611 

TRIDENT GAMON COMPOUND METER #396031 

Total 
Consumption 

City T_est Meter As Registered Per Cent. 
Reading Percent 6 11 I'n. Gamon Comp. Ji396031 . By City's 611 Registered 

12" Hersey Registered 6" Meter Cons1tmpt1on 1" Meter Consumption Comp. Meter From 
Year Month Torrent Meter Cons11mption for Reading Reading 6" Meter Reading 1 11 Meter Ji396031 Start 
ana'Date iJ318140-Cit. Ft. Cit. Ft. Periods Cu. Ft. Cu. Ft. Cu. Ft. Cu. Ft. Cu. Ft. Cu. Ft. 

1923 
May 7th Test Meter Turned 

on at 2 :00 P. M. and By-Pass Closed and Sealed 
'' 7th 85 254 000 4,1::l0,385 12,801 

July 10th 87:268:250 2,014,250 48.79 8,235,700 4,115,315 26,052 13,251 4,128,566 49.98 
" 11th 87,298,250 30,000 47.05 8,29~,220 63,520 26,279 227 63,747 49,95 
, , 12th 87,335,600 37,350 55.55 8,366,220 67,000 26,279 233 67,233 50.uu 
" 13th 87,370,400 34,800 51.39 8,433,690 67,470 26,751 239 67,709 50.01 
" 14th 87,406,300 35,900 53.80 8,500,200 66,510 26,971 220 66,730 50.05 
" 16th 87,477,800 71,500 56.77 8,625,700 125,500 27,425 454 125,954 50.14 
" 17th 87 509 800 32 000 50.49 8,668,850 63,150 27,649 · 224 63,374 50.14 
" 18th 87:542:900 33:100 49.28 8,755,900 67,050 27,767 118 67,168 50.14 
" 19th 87 579,500 36,600 53.87 8,823,500 67,600 28,107 340 67,940 50.17 
, , 20th 87;615,100 35,600 51.92 8,8~1,800 68,300 28,333 226 68,526 58.18 
, , 21st 87,647,400 32,300 51.26 8,9;:i4,600 62,800 28,543 210 63,010 59.19 
, , 23rd 87,705,400 58,000 49.60 9,071,110 116,510 28,970 427 116,937 50.18 
" 24th 87,732,700 27,300 47.87 9,130,000 58,890 29,196 226 59,116 50.15 
" 25th 87,763,400 30,700 49.36 9,192,000 62,000 29,393 197 62,197 50.15 
, , 26th 87,794,800 31,400 49.75 9,25~,900 62,900 29,607 214 63,114 50.15 
, , 27th 87,823,400 28,600 47.02 9,3lb,500 60,600 29,827 220 60,820 50.13 
, , 28th 87,854,800 31,400 50.47 9,377,500 62,000 30,048 221 62,221 50.13 
" 30th 87,910,200 55,400 47.66 9,4~3,300 115,800 30,477 429 116,229 50.10 
, , 31st 87,941,500 31,300 48.67 9,5;:i7,400 64,100 30,688 211 64,311 50.09 

Aug. 1st 87,970,700 29,200 48.09 9,617,900 60,500 30,906 218 60,718 50.17 
, , 2nd 88 006 000 35 300 52.45 9,685,000 67,100 31,112 206 67 306 49.81 
" 3rd 88:038:200 32:200 46.93 9,753,400 68,400 31,322 210 68:610 50.07 
" 4th 88,066,200 28,000 45. 75 9,8~4,400 61,000 31,525 203 61,203 50.04 
" 6th 88,118,000 51,800 44.39 9,930,700 116,300 31,913 388 116,688 49.97 
, , 7th 88,144,100 26,100 41.83 9,992,900 62,200 32,109 196 62,396 49.92 
" 8th 88,176,650 32,550 47.05 10,061,900 69,000 32,312 203 69,203 49.90 
" 9th 88,211,000 34,350 47.77 10,133,~00 71,700 32,519 207 71,907 49.88 
" 10th 88,251,000 40,000 53.92 10,2~7,600 74,000 32,709 190 74,190 49.91 
" 11th 88,285,900 34,900 48.61 10,2,9,200 71,600 32,900 191 71,791 49.91 
, , 13th 88 342 400 56 500 48.91 10,394,300 115,100 33,314 414 115 514 49.89 
" 14th 88;373; 700 31;300 48.89 10,~i'i8,100 63,800 33,530 216 64;016 49.89 
" 15th 88,403,800 30,100 46.85 10,~22,150 54,050 33,724 194 64,244 49.87 
, , 16th 88 436 600 32 800 48.91 10,t>S9,000 66,850 33,933 209 67 059 49.86 
" 17th 88;472 ;ooo 35;400 53.42 10,65~,050 66,050 34,127 214 66;264 49.88 
, , 18th 88,508,000 36,000 51.31 10,72;:i,000 69,950 34,364 217 70,167 49.90 
" 20th 88/i72,200 64,200 52.36 10,847,200 122,200 34,784 420 122,620 49.92 
" 21st 88,600,000 27,800 42.16 10,912,950 65,750 34,981 197 65,947 49.88 
, , 22nd 88,629,450 29,450 45.83 10,977,000 64,050 35,188 207 64,257 49.85 
, , 23rd 88,664,550 35,100 52.00 11,044,300 67,300 35,387 199 67,499 49.86 
" 24th 88,701,900 37,350 55.09 11,111,900 67,600 35,580 193 67,793 49.90 
" 25th 88,735,550 33,650 50.40 11,178,450 66,550 35,791 211 66,761 49.90 
, , 27th 88,806,300 70,750 56.13 11,304,100 125,650 3~,182 391 126,041 49.97 
" 28th 88,835,000 28,700 44.98 11,367,700 6~,600 36,387 205 63,805 49.94 
" 29th 88,867,650 32,650 49.85 11,433,?00 6;:i,300 36,580 193 65,493 49.94 
, , 30th 88 902 800 35 150 51.39 11,501,200 68,200 36,783 203 68 403 49 95 
" 31st ss'934\50 31,650 47.88 11,567,100 65,900 36,984 201 66'101 49:94 

Se . t. 1st 88;967:ooo 32:550 50.15 11,631,800 64,700 37,192 208 64:908 49.94 ,P 4th 89,052,700 85,700 48.84 11,~06,700 174,900 37,777 585 175,485 49.92 
, , 5th 89,081,000 28,300 43.93 11,870,950 64,250 37,941 164 64,414 49.89 
, , 6th 89,110,200 29,200 45.40 11,935,100 64,150 38,103 162 64,312 49.87 
, , 7th 89,141,400 31,200 46.41 12,002,150 67,050 38,285 182 67,232 49.85 
" 8th 89,169,400 28,000 44.77 ~2,064,500 62,350 38,479 194 62,544 49.82 
" 10th 89,219,100 49,700 45.15 J~,174,200 109,700 38,850 371 110,071 49.78 
" 11th 89,245,100 26,000 42.64 U,235,000 60,800 39,024 174 60,974 49.74 
" 12th 89,274,700 29,600 43.51 12,302,850 67,850 39,207 183 68,033 49.70 
" 13th 89 306 500 31,800 49.12 12,367,400 64,550 39,401 194 64 744 49.70 
" 14th 89:339:500 33,000 46.56 12,438,100 70,700 39,579 178 70:878 49.68 
" 15th 89 364 800 25,300 43.49 12,496,100 58,000 39,749 170 58 170 49.65 
'' 17th 89:424:300 59,500 49.14 12,616,850 12~, 750 40,0~2 343 129:093 49.65 
'' 18th 89,452,200 27,900 42.65 12,6~2,100 6;:i,250 40,206 164 65,414 49.61 
" 19th 89,489,850 37,650 53.05 12, 7;:i2,9~0 70,8~0 40,427 171 70,971 49.63 
" 20th 89 517 500 27,650 43.80 12,815,8;:i0 62,9b0 40,599 172 63 122 49 60 
" 21st s9;548;soo 31,300 47.68 12,881,300 65,450 40,790 191 65;641 49:59 
, , 22nd 89,579,500 30,700 48.61 12,944,300 63,000 40,948 158 63,158 49.59 
" 24th 89,639,200 59,700 48.32 13,0~7,500 123,200 41,299 351 123,551 49.58 

Oct. 1st 89,864,150 224,950 52.36 13,5.-A,000 466,500 42,597 1,298 467,798 49.52 
" 8th 90,106 ,400 242,250 Bl.O~ 14,007,700 - 473,700 4-3,681 1,08,l 474 ,784 49.57 
'' 15th 90,327,300 220,900 46.08 14,485,850 478,150 44,935 1,254 479,404 49.46 
'' 22nd Could not read-pit full of water-pump removed 
" 25th 90,628,750 301,450 42.23 15,197,750 711,900 46,803 1,868 713,768 49.11 
" 29th 90,728,950 100,200 40.32 15,445,500 247,750 47,534 731 248,481 48.97 

Nov. 5th 90,973,700 244,750 48.83 15,945,700 500,200 48,588 1,054 501,254 48.96 
'' 12th 91,189,200 215,500 43.84 16,436,700 490,600 49,492 904 491,504 48.81 
" 19th 91,442,300 253,100 48.83 16,953,650 517,350 50,477 985 518,335 48.81 
" 26th 91,703,500 261,200 51.29 17,461,850 508,200 51,473 996 509,196 48.88 

Dec. 3rd 98,951,900 248,400 51.44 17,943,300 481,450 52,954 1,481 482,931 48.95 
" 10th 92,221,950 270,050 55.44 18,429,000 485,700 54,339 1,385 487,085 49.13 
'' 17th Could not read-pit full of water 
" 18th 92,541,400 319,450 55.83 18,999,700 570,700 55,783 1,444 572,144 49.48 
'' 24th 92,813,050 271,650 57.89 19,467,800 468,100 56,958 1,175 469,275 49.54 
" 31st 93,089,100 276,050 57 .66 19,945,200 477,400 58,276 1,318 478,718 49. 74 

1924 
Jan. 7th 93,316,500 227,400 46.11 20,437,000 491,800 59,641 1,365 493,165 49.65 

" 14th 93,555,000 238,500 47.78 20,934,800 497,800 61,027 1,386 499,186 49.61 
'' 21st 93,898,400 343,400 64.61 21,465,000 530,200 62,335 1,308 531,508 49.97 
'' 28th 94,166,900 268,500 50.54 21,996,200 531,200 62,353 18 531,218 49.99 

Feb. 4th 94,543,100 376,200 68.00 22,549,400 553,200 62,353 Stopped 553,200 50.44 
'' 8th --- --- 10" AAAX GEM #497956 read 9,804,900 cu. ft. removed and r eplaced by 811 W. D. Comp. 

#874558 both read ZERO 
" 11th 94,923,800 380,700 71.42 23,082,450 533,050 62,353 Stopped 533,050 50.93 
" 11th 94,928,500 4,700 56.02 23,090,840 8,390 62,353 Stopped 8,390 Shut down today to 

allow Plumber Far-
rier to replace 12" 
Hersey T o·r r en t 
#318140. Now feed-

'' 12th 12" Hersey Torrent removed-Test Meter removed-6" Trid. Gamon Compound #396031 ing through 8" W. D. 
Replaced by 8" W. D. Compound #874557-8" Read ZERO-1½" read ZERO Comp. #874558. 
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Exhibit R-8. 

John Milton, Esq., 
15 Exchange Place, 
Jersey City, N. J. 

August 24th, 1922. 

Dear ~fr. Milton:- 10 

Your communication of Aug. 21st received and 
will advise that I am now conducting rate of flow 
and accuracy t~st of the various meters and ser-
vice lines through which water is supplied to the 
Lehigh Valley Railroad Co. for the purpose of. 
determining the proper size of meters to replace 
the present meters and will take this matter up 
personally with you as soon as tests have been 
completed. 20 

Trusting this is satisfactory, I am, 

Yours very truly, 

WATER CoNSERV ATOR. 

30 

40 



10 

20 

30 

40 

158 

Stipulation. 

NEW JERSEY SUPREME COURT. 

LEHIGH VALLEY RAILROAD 

COMPANY, 

Prosecutor, 

vs. 

THE MAYOR AND ALDERMEN OF 

JERSEY CITY, et al., 
Defendants. 

On 
Certiorari. 

It is stipulated and agreed by and between John 
Milton, attorney for the Lehigh Valley Railroad 
Company, prosecutor, and Thomas J. Brog·an, at-
torney for The Mayor and Aldermen of Jersey 
City, et al., defendants, that the said defendants 
claim, in addition to the facts set forth in the re-
turn in this cause, that the twelve-inch I--Iersey 
Torrent meter No. 318140 was installed upon the 
premises of prosecutor on or about December 16th, 
1908, and that said meter was in constant use 
from that date to and until about May 28th 1918 

' ' the earlier date set forth in the return· on or 
' about May 28th, 1918, the said meter was set at 

zero, having up to that time registered a con-
sumption of 110,522,700 cubic feet; that in addi-
tion to the claim set forth in the return the de -
fendants claim that this registration represents 
but 53% of the total amount of water which passed 
through the said meter from December 16th 1908 

' ' to May 28th, 1918, and as a consequence the claim 
is made that 47% of the total amount of water 
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Stipulation. 

passing through said meter between said dates 
was not registered; that said 47% amounts to 
98 010 600 cubic feet and defendants claim that 

' ' that quantity should be paid for by prosecutor at 
the rate of 75¢ per thousand cubic feet, amount-
ing in all to the sum of $73,507.95, which sum is 
claimed by defendants of the prosecutor. 

March 29, 1927. 
JOHN MILTON' 

Attorney for Prosecutor. 
THOMAS J. BROGAN' 

Attorney for Defendants. 

It is further stipulated and agreed that the ad-
ditional claim of the City for the said sum of 
$73,507.95 is based upon the following quantities 
of water registered by said meter No. 318,140: 
REGISTERED CONSUMPTION AND QUANTITY CLAIMED, 

1908 TO 1918 

Meter Days Per No. of Consumption 
Reading Reading Days to Registered Quantity 

Date Period Date as Billed Claimed 
Dec. 16/08 0 0 
Dec. 22 6 6 56,600 106,800 

18/09 27 33 1,445,400 2,727,100 .Jan. 
Feb. 26 39 72 1,783,000 3,364,300 
Mar. 26 28 100 1,130,000 2,132,000 
Apr. 26 31 131 844,000 1,592,400 
May 26 30 161 1,388,000 2,619,000 

975,000 1,850,000 .June 26 31 192 
.July 26 30 222 904,000 1,700,000 
Aug. 26 31 253 1,757,500 3,316,000 
Sept. 30 35 288 1,757,500 3,316,000 

Mar. 24/13 Meter turned on Zero 7 /31/12 
Apr. 24 31 319 1,551,000 2,926,400 
May 23 29 348 1,551,000 2,926,400 ' 
.June 23 31 379 1,529,000 2,885,000 
.July 23 30 409 1,496,000 2,823,000 
Aug. 23 31 440 1,597,000 3,013,200 
Sept. 30 31 471 1,569,000 2,809,000 
Oct. 6 13 484 690,700 1,303,200 

10 

20 

30 
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Meter 
Reading 

Date 
Apr. 1/14 
Apr. 23 \ 
May 23 
June 23 
July 23 
Aug. 24 
Sept. 23 
Oct. 23 
Nov. 23 
Dec. 23 

Jan. 23/15 
Feb. 23 
Mar. 23 
Apr. 23 
May 24 
June 23 
July 23 
Aug. 23 
Sept. 23 
Oct. 23 
Nov. 23 

90 Dec. 23 
,;.J 

Jan. 22/16 
Feb. 24 
Mar. 23 
Apr. 22 
May 23 
June 23 
July 24 
Aug. 23 
Sept. 23 
Oct. 23 
Nov. 23 
Dec. 23 

Jan. 23/17 
Feb. 23 

30 Mar. 23 
Apr. 23 
May 23 
June 23 
July 23 
Aug. 23 
Sept. 22 
Oct. 28 
Nov. 23 
Dec. 22 

40 

Jan. 23/18 
Feb. 23 
Mar. 23 
Apr. 23 
May 28 
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Stipula.tion. 

Days Per No. of 
Reading Days to 
Period Date 
Meter turned on 
23 507 
30 537 
31 568 
30 598 
30 630 
30 660 
30 690 
31 721 
30 751 

31 
31 
28 
31 
31 
30 
30 
31 
31 
30 
31 
30 

30 
33 
28 
30 
31 
31 
31 
30 
31 
30 
31 
30 

31 
31 
28 
31 
30 
31 
30 
31 
30 
31 
31 
29 

32 
31 
28 
31 
35 

782 
813 
841 
872 
903 
953 
963 
994 

1025 
1055 
1086 
1116 

1146 
1179 
1207 
1237 
1268 
1299 
1330 
1360 
1391 
1421 
1452 
1482 

1513 
1544 
1572 
1603 
1633 
1664 
1694 
1725 
1755 
1786 

· 1817 
1846 

1878 
1909 
1937 
1968 
2003 

Consumption 
Registered 

as Billed 
(Approx. date) 

1,509,000 
1,703,000 
1,455,000 
1,333,000 
1,459,000 
1,352,000 
1,382,000 
1,407,000 
1,562,000 

1,695,000 
1,820,000 
1,599,000 
1,726,000 
1,493,000 
1,517,000 
1,458,000 
1,467,000 
1,655,000 
1,703,000 
1,834,000 
1,855,000 

1,939,000 
2,109,000 
1,886,000 
1,930,000 
1,742,000 
1,640,000 
1,776,000 
1,784,000 
1,789,000 
1,715,000 
2,033,000 
1,926,000 

2,081,000 
2,069,000 
1,785,000 
1,903,000 
1,887,000 
1,995,000 
1,848,000 
1,884,000 
1,771,000 
2,057,000 
1,898,000 
1,908,000 

1,800,000 
1,915,000 
1,863,000 
1,932,000 
2,130,000 

Quantity 
Claimed 

2,847,100 
3,213,200 
2,745,300 
2,513,200 
2,752,800 
2,532,000 
2,626,500 
2,654,700 
2,947,100 

3,198,000 
3,434,000 
2,941,300 
3,237,700 
2,817,000 
2,862,300 
2,751,000 
2,768,000 
3,122,600 
3,213,200 
3,460,300 
3,500,000 

3,658,500 
3,979,200 
3,558,500 
3,641,300 
3,286,800 
3,094,300 
3,351,000 
3,336,000 
3,375,500 
3,236,000 
3,856,000 
3,634,000 

3,926,400 
3,904,000 
3,368,000 
3,590,000 
3,560,400 
3,764,100 
3,468,000 
3,554,700 
3,342,000 
3,880,100 
3,580,100 
3,600,000 

3,396,400 
3,613,000 
3,515,000 
3,645,300 
4,019,000 
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Stipulation. 

NEW JERSEY SUPREME COURT. 

LEHIGH VALLEY RAILROAD 
COMPANY, 

Prosecutor, 

vs. 

THE MAYOR" AND ALDERMEN OF 
JERSEY CITY, et al., 

Respondents. 

On 
Certiorari. 

It is stipulated and a.greed as follows: 
Exhibit P-9 is a true copy of the contract be-

tween Prosecutor and Respondent City, under 
which the water supply in dispute was furnished: 

EXHIBIT P-9. 
WHEREAS the City of Jersey City herein-

after referred to as the party of the first part, 
owning and controlling water mains and sup-
plying water to said city, has been petitioned 
by the LEHIGH VALLEY RAILROAD CoMPANY, 
hereinafter referred to as the party of the sec-
ond part, to supply said railroad with water 
within the corporate limits of Jersey City, or 
within such limits as may be prescribed by 
law, and in order to supply water as peti-
tioned for it will become necessary for the 
party of the first part to lay a main from pres-
ent main now owned and controlled by the 
party of the first part to a point distant about 
fourteen hundred (1400) feet therefrom: 

Now THEREFORE in consideration of the sum 
of One Dollar ($1.00) paid to the party of the 
first part and the receipt of which is hereby 
acknowledged and for other consideration, the 
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party of the first part agrees to lay such suf-
ficient water main as is above referred to and 
is more particularly shown and described as 
marked in red on sketch attached heret"o, and 
to maintain the same and to furnish water 
there£ rom to the party of the second part 
for a period of twenty-five (25) years from 
date hereof; and the party of the second part 
for and in consideration thereof hereby agrees 
to connect with the main as laid and to lay 
such distributing mains therefrom as may be 
necessary for its purposes and to pay the en-
tire cost of such connection and of such dis-
tributing mains and to take all the water re-
quired by said company at the point or points 
to or by which such distributing mains or con-
nections thereof shall run or pass to the limit 
of the capacity of the party of the first part 
to deliver same and to the limit of require-
ments of the said party of the second part and 
to the exclusion of any other supply unless 
the party of the first part shall agree thereto, 
provided that if the requirements for water 
of the party of the second part shall exceed 
at any time the ability of the party of the 
first part to deliver, the said party of the sec-
ond part shall gi_ve a thirty day notice, in 
writing, to the party of the first part, of the 
extent of such excess of requirements, and if 
at the expiraition of such period of thirty days 
the party of the first part is unable to make 
such complete deliveries then, and only to the 
extent of the inability of the party of the first 
part to supply, the party of the second part 
for the period of continuation of such inabil-
ity and to the e:x;tent noted may obtain, from 
some other source, such additional water as 
it may need for its requirements, but no re-
course shall be had for penalty for damage 
by reason of such inability of the party of the 
firs,t part. The party of the second part 
agrees to pay for all water furnished by the 
party of the first part at such period and in 
such manner as is paid to the said party of 
the first part by like consumers for like con-
sumption. 
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IT Is FURTHER mutually agreed that a meter 
shall be placed at the end of the main herein 
required to be laid by the party of the first 
part, and that the registration of such meter 
shall form the bases upon which bilts shall 
be rendered to and payment made by the 
party of the second part, at the rate of One 
Hundred Dollars ($100.00) per million gal- lO 
Ions independent of quantity consumed. It is 
further mutually agreed that if at any time 
during the life of this agreement a lesser rate 
or lesser rates shall be charged to like con-
sumers for like consumption by the party of 
the first part, like advantage shall be given 
to the party of the second part. 

IT Is FURTHER understood and agreed that if 
at any time during the period of the life of 
this contract, the party of the first part shall 
fail in any of the covenants herein before set 20 
forth, it shall become liable in action at law 
to the extent of damage so determined. 

And in like manner should the party of the 
second part at any time during the life of 
this contract, fail in any of its covenants or 
fail or refuse to take water from the party 
of the first part, except as herein before 
shown, without sufficient reason, the substan-
tiality of which reason shall if disputed, be 
established in a court of competent jurisdic-
tion, then the said party of the second part 
shall pay to the party of the first part the 30 
entire cost of the furnishing and laying of 
the water main described in the preamble of 
this agreement together with the cost of all 
necessary appurtenances thereof and the 
same shall remain the property of the party 
of the first part, provided that if the party of 
the first part shall through its proper board 
of authority elect to utilize said main and 
appurtenances for other uses than those com-
prehended in this agreement, then shall the 
party of the second part be liable for and 
pay to the party of the first part on such 4 0 
·proportion of the cost of the laying of such 



10 

20 

40 

164 

Stipulation. 

main and of the installing of the appurte-
nances therefor as may be just and reason-
able, in addition to compensation for such 
other loss or damage that shall accrue to the 
party of the first part by reason of the failure 
or refusal of the party of the second part to 
keep this agreement. 

IT IS FURTHER mutually understood and 
agreed that the party of the first pa.rt will 
exercise all reasonable care to perform its 
contract but that it shall not be holden for 
accidents or other causes reasonably unavoid-
able or beyond its control. 

IN WITNESS WHEREOF the parties hereto 
have duly executed these presents the 23rd 
day of May, 1908. 

CITY OF JERSEY CITY, 
(Sig.) H. 0. WITTPENN, 

Attest: 
Mayor. 

(Sig.) M. I. FAGEN, 

(SEAL) 

M. B. C. 

City Clerk. 

BoARD OF STREET' AND WATER CoM-
MISSIONERs. 

By: 
(Sig.) JOHN J. HEAVEY, 

President. 

J. A. M. 
(SEAL) 

LEHIGH VALLEY RAILROAD COMPANY. 
By: 

(Sig.) E. B. THOMAS, 
President. 

Attest: 
(Sig.) E. A. ALBRIGHT, 

Assistant Secretary. 

Approved as to form, 
(Sig.) F. H. JANVIER, 

Asst. Gen 'l. Solicitor. 

EXHIBIT P 7 

LE#/61-1 J/ALLEY .R.R. ca Y. ,/f,1?.5.eY C/Tr' 

Ct?MP/ll?/50N tJr 

/. - J°h#p ks.I or /Z•/ne.n #~r.s,.Y. ?;rr1nfl Met'er .M, . .J/8/~0 
n,14'- -'o/ Her.,-e_y #.lj. a . ., ;l".v/y 2~ /f/08. 

z. - /lmeric,.,, hi/er /J"'p,-,;f4 /'16.SDC/~//on ,l&'Cvn,,,,:"'/ i:-vrn~ 
r.ne m1qvJ'?'e-l'vrlf'r f/:1r1n/c_,t!# IZ•.1qe-h /f'e.,..,ey· 7,.rre-nJ" 
H,.l~r_, .W/7/ ~v"/ ;,,'/...., J,( ,dMr IY~fr"-

,3. .; /Z-,-J,c-h /1-r/'Ye~ TPrren/ Me/er /Y"- J/9/41) 
"" /....- ,i&h /$"-,n/nv/e pern:nr i,r.1n1 a /e.:,~ m1h e/er,e'( 

~jl~ /o.,fl.~ .5~p,//~/fliZ /o/o ,tf.M, .58~/. /~/,?n, 8 ~~ev-~-

,-J,, /,/~~ / ~.f._,·,,.~.,/er v,e_"",.o/ w.r.1e,t 8.11. The_ 1~vr,t:7 
/4r ,1,1&..J; /3°--A1.1~.-/e ,9trno• ,. •wn /.r~v• •· ,l';J'vr,4 2;, 
1/0., .1.i,~",/4 /h~/ /k .r,,v,.,e 1,-evr,cy /N /J~.r- ,w'~ o/ ' 
J"X.N #!~,,_,..., z, .a:, 11/4., .. ~g K,.rJn:f /A~ /e•1'. 

,I. •• ,,,.,, 9,Drr>l.1m1/t1 ifflll'-tt .; AW.- dHCV~'t' oF IZ-/n&» ,,¼,;s4!',y 
Td>,,.,.~/ N~ ,-¾,. ~/1/~o ,A., /,d -'t' fl/.', ,y ~/yJ 
IU~NiJ' /4' /.I,,,/,.,/ ;r,1/.r 
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EXHIBIT P 7 

LEfll6H Y/ILLcYl?.R. ca Y. ,/f/?SeY C'/T)'' 

C't?MP/IR/50N tJr 

/. • .fhlfl,O k1,I o/ /Z-/~ #rr.s,'Y. ~rr1nfl Meler M, . J/6/~0 n,1~"' h'er$t:1' #/j, a . .l i/.v/y 2~ /f/08 

2. - //mer/c1.1? hi/er /n,rA-4 /'1111<>e,,;,hon l&'C-»e''/ i:-vrn: 
~Ae m1nv/icilvre-r t,~J1r1n/cte# /Z·.1ne-h He.,.-,e-, · 7-i?rre~I 
H,/.,.,.., ,w.1/'/ ~v1/ 1,'l"-7 J,f ~//kr .IY#y 

J. -/'!e,:vr~,.1'°tf6 ,; /Z·.1«AHrr.1l!'¥ TPrren/ Me/er /Yo . J/8/41J 
,._ ,1ch /$"• /n.1nv/e per/<,{¥ i,r.1n1 i7 /,4,I, /nl~ v'er,ey 
eil~ /o . .fl.M. ..5:p1'. /~/,iZ .lo/c 4-M .51rpf. /~/j'iz, ~uc-evPl'-
,1;,, .1,/~e / ~.f .' me/er v,et/ o/. ~/Yeo/' 8.ly. /he 1&'e'vr,c-y 
hr e1e=~ /S- ·,1111.1,i;,11/e /ltrr,';,a .. ,. ,.,.,,,, k ~v• c». ,";j,vr,.s 2;_ .I'., 
1/0., /n~.ri/4 .lh~/ /-", .r,=e ~ ,-ev r,cy /';, 1'h,.r#IIIH' n,v'-, o/ ' 
.l¾>N #l~e,,,, z., #h;., _._,~ tll',rin:f 1'A~ ,~.;. 

,I.. - /In 9,Pro1/m,.I" tff.,,.,,,, .,,; AN'- ,1w:1:v~'t' "' IZ ·/n~ ,.-¾,.,:.,.,.,y 
n,.,..,..,.~/ N~ A'. J/1/-'o ,A.r /,d .l,y ~~,,y ~ry~ 
IU__,,,.,.J" /4' ,'.i, /_,I.,,,,,-/.,-
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6".1. 6Z ,PCrc.::,,.,I. ,,,/'/-k n,/un,e o,rNp.lerm.:-q.,pr~ 
/Jy ,'he /es.f n,e/er ,t'.vr/Hff r.he i"e,.I pe,r.1od 1Y.1s re~,., .• 
1'ere,:/ ~Y. 1'k /Z-/n.::h ~r.re¥ Torr--,/ ,l:f'et'e>; ,G..,... 
n?/e-,r ,;,r/7:,;v /4 ,rxcc,$S ef ..1Z.o p;y,qu/e 
{.1.nc/) 

· /,7, ,{, t ,,o.o•r cer,,/. a/' .IAe ,o/v.n,e .,./ A'N41"" ;nd'--~ 
.bfl' /he /e.n~ ,,n1ler /fe /es/ penoal JY.?.S 

,oy //?e /,Z-/n&/2 //er~ey -7,;,,..,-....,,.,' A1e.,{,.,; 
,Tpr r1/,r4 o/'" fio,v /eJI /,6,,v, J 2 0 j11t1//- 4 ./7PJP4~. 

J. 8 Z. per c•",,r. o/'/;5e /o/.d/ :17,,,.,,, /p-n:O,, _,1/4,, /e:s1' 
,._pedo,:/ HI~,,;/ r,/e.s /e.s.s /4,,;n 200 _51,:1,1/M.s 
/77/n.v/e. 

T,ife /4.we.s-/ o~J,,,.,,,,_,,,/ .,...,,/e al'vrry /Ae /e.,./ .;r,1~ /Z~ 
ji,r;,//4n.s a r,/e A'1s /_. .rher /.f-,ewqu,/1: 
,Petr/od" en.ef/nf 17/ /:t.3c P.~ .51pst. /~ /J'ZZ.. 

Lf/1'/61-/ J/4LLcY /?./?.CO, r. r/c/?5ErC/TY 

'4rcenro~ or.ff~r.1?1'e""""u.,.._, .6y c/4-r.,-ey ~/. 
re.:,/ /??der /A-,r N,t?J ,,/,fl' / 2- /n.c-A ,,¼-r.,-ey ,, 
TPr~I' ~/c-~ ~e/ T ,-¼_ .J'/1/~ .,..-__,.~ /f-,,q/,,;u/4 

KP/"/ntf re.s-'5 /g 41.H. Se.,ar. /~ /f?.u. ro /o ~#. 
.J'e-,P/./~ / :Jf2 ,,?.,,,, 
,r~erlf',e r..r/e or /7,,,.w ,n;.,. d'.rc,f. /f--'"//U//e ,,oer,°od 
,Ice·,~~ ,'t, /l?t:'l.?V/"e.,,,,,tl"n/.s ..6y' ,rk c/4,r_,,e..., rJ.s,r 

/ 

/Yore-: 
cJp/~;,,,;,.,S /n red . . 

tleeer <U'F""" : Pere,:,,_,,_-,,.,,~$ .,,r 1ee,.,_,.'/ o/' /,te 
//c-rsey #e/er/2,r /$"-n,,hv/4 ,,o;,v-,~ _,,.,,..Qd,r.,/e o/ 
;/¼,,r e,rce,uk·,t' Jzc ,;,vf/,.Q.,. <¥n?,;,,..,_,1.,,_ L,,,,.,,.. ,,,;;,_,_,-,,;,?? : .A=:,{-.,. .,.,r .1%- ,.;, ,,..,.,,,..,., or J J. o ,,,,,//4.,,.,, 
"'/1?;,?v/c:. 

dv/~.b,,;,,~ ,,h ,y,,e//ow ,,~i:.,r,,f,,..,, 
~: ,,q.,.,...,..,,.,...,{,,11""8 .,,~,.,,,,.,~ ,,.,r /,f~ #er..-..-, , 

_,,,,.,,,,.,.,,-,-.;.,. per/~ h'h'" r#erde o//7.,,,,., wa.s ' 
/,11 /hlVJ J Z o J''/~ .,._ _.,,...;,../e. 
L,,,,.,,,.,,-If',,,,,,,,,,,,, &/.,..,. o/ ,/4.r /4,., /,I,,,,, Ju,~//,_.,. 4' 

,,,,,,_;.,,/e. . 
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Stipulation. 

It is stipulated and agreed that in addition to 
the water supplied through meter No. 318,140, 
under contract dated May 23, 1908, Prosecutor 
also was supplied with water at its Johnston ave-
nue coach yard through meter No. 482,624, for 
which a charge of seventy-five cents per thousand lO 
cubic feet was made. The City claims that under 
the rules and regulations of the appropriate de-
partment, the charge for such water should be 
at the prevailing city rate of ninety cents per 
thousand cubic feet for the following quantities 
which passed through said meter : 

1913, 
1914, 
1915, 
1916, 
1917, 
1918, 
1919, 
1920, 
1921, 
1922, 
1923, 
1924, 
1925, 
1926, 

2,631,000 
5,274,000 
6,121,000 
7,447,000 
7,496,000 
6,776,000 
2,915,000 
2,368,000 
3,415,000 
2,347,000 
6,560,000 
3,209,600 
4,195,500 
3,079,100 

63,834,200 

cubic feet, 
" " 
" " 
" " 
" '' 
" " 
" " 
" " 
" " 
" " 
" " 
" " 
" " 
" " 

" " 
The claim for the difference between seventy-

five cents and ninety cents per thousand cubic feet 
is in addition to the claim set forth in the second 
stipulation for an additional $73,507.95 upon 
meter No. 318,140, and amounts to $9;577.13. 

20 

30 
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ftew J ersep <ttourt of <!errors anb ~ppeals 

LEHIGH VALLEY RAILROAD 

COMPANY, 

Prosecutor-Appellee, 

vs. 

THE MAYOR AND ALDERMEN OF 

JERSEY CITY, et al., 
Respondents-Appellants. 

ON 
CERTIORARI. 
ON APPEAL 

FROM 
SUPREME 

COURT. 

BRIEF OF APPELLANTS. 

The facts that are material to the issue in this 
case are set out in the brief for Appellee, and 
as they appear therein, are substantially correct. 
The attention of the Court, however, is directed 
to the fact that while the contract between the 
parties for a water supply (p. 161) was entered 
into on May 23d, 1908, it is provided that (p. 162) 
"party of the second part agrees to pay for all 
water furnished by the party of the first part at 
such period and in such manner as is paid to the 
said party of the first part by like consumers for 
like consumption". Also (p. 163) it was mutually 
agreed that a meter should be placed at the end 
of the main that was required to be laid by the 
Railroad and "that the registration of such meter 
shall form the basis upon which bills shall be ren-
dered to and payment made by party of the sec-
ond part at the rate of one hundred dollars per 
million gallons, independent of quantity con-
sumed.'' 

The City during September, 1922, made a test 
of this meter, which test covered a period of forty-



2 

eight hours and it was shown that the amount of 
water registered by the meter of the Railroad 
during that period was but fifty-three per cent of 
the water passing through the line ( Stip., p. 15; 
Ex. 1, p. 31). Other tests were made in August, 
1922 (Ex. R-2, p. 152 bottom), and again in May, 
1923 (Ex. R -5, p. 155), and this latter test con-
tinued until February, 1924, a period of nine 
months (pp. 95-98; Ex. R-5). The results obtained 
from these tests showed an under registration by 
this meter, the twelve-inch Hersey Torrent of the 
Lehigh Valley Railroad, of some forty-seven per 
cent of water passing through it (Ex. 2, pp. 42-43). 
The City thereupon billed the Railroad for the 
period of four years and three months, i. e., from 
lVIay, 1918 to August, 1922, and again by stipula-
tion between the parties (p. 158) to cover the 
period from December, 1908 (which is the date of 
installation of this twelve-inch Hersey Torrent 
:Meter) to J\1ay, 1918, which makes up the whole 
term of the meter. A second claim was made 
predicated upon the same inaccuracy. Here is a 
statement of the account-December, 1908 to May, 
1918-$73,507.95; May, 1918 to August, 192~-
$50,930.93-Total $124,438.88. This sum was not 
paid by the Railroad, and thereafter the City 
Collector of Jersey City advertised a sale of the 
Railroad's property and it is this action on the 
part of the officials of the defendants that has been 
certified to the Court. 

Argument. 

The City at page 27 of the case sets forth three 
reasons for this appeal as the ground upon which 
the finding of the Supreme Court should be re-
versed. The first ground of appeal will be argued 
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as Point I. The second and third reasons are 
somewhat similar in character and will be argued 
at Point II. 

POINT I. 

The Court below erred in holding that a charge 
for water furnished' by a municipality to an owner 
or occupant · of lands is not a tax. 

While it is true that the meter was installed 
in 1908 under the contract, there is nothing at 
all in the case to show that the City ever a p-
proved this type or kind of meter for the service 
on which it was used, it certainly is not true t~at 
in making and performing the contract, the City 
was acting in a quasi-private character. Under 
the present form of government under which the 
Mayor and Aldermen of Jersey City no~ func-
tion this contract and things done under it could 
nev~r partake of anything else than those of pub-
lic or governmental functions. The Home Rule 
Act of 1917, article 32, sections 8, 11 and 12, and 
also the Tax Sale Revision Act of 1918 at page 
883 goes further than merely to prefer a munici-
pality to a private water company. T_he Statu~e 
not only changes the method of enforcing unpaid 
water rents, but in effect changes them in essence 
from a water rent to a tax, and accordingly ex-
tends the lien, and inferentially at least, by sec-
tion 11, of the Home Rule Act, of 1917 puts upon 
the consumer the burden of repairing and testing 
its own water meter. 

An express contract, it is true, does exist, but 
it is not quite true to say that the City was in sub-
stantial control, because without a request of the 
user, the City need not and perhaps should not 
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make any repairs of its own accord. Excluding 
all these, however, from our present considera-
tion, there can be no question but that even though 
a lapse of fourteen years has occurred, the City 
cannot be estopped from asserting its claim. Re-
membering that until 1922 the City did not know 
~hat ~t ever had a claim, we must strictly bear 
1n mind that the great weight of authority 
throughout the country is against the doctrine of 
estoppel as applied against the claim of the City 
or any other municipality. Not only is the old 
maxim "nullum tempus occurritt regi" still in 
full vigor, especially with relation to streets and 
any claim of adverse possession therein but the 
doctrine has been recognized in this Stat~ in J er-
sey City vs. The Sta,te, 30 N. J. L. 521; Hoboken 
Land Improvement Company vs. Hoboken, 35 N. J. 
L. 540, but so too, we find the recognized authori-
ties all in accord with the proposition that actions 
to recover taxes and assessments cannot be de-
feated by any estoppel or laches on the part of 
the municipality, or as has been said by Judge 
Dillon "it is unsafe to recognize such a principle" 
(See Dillon Municipal Corporations volume III 

' ' page 1902), and cases therein cited. 
It was urged by the appellee below that if the 

company had paid the original charo·e it would 
still be fearful that the City would thereafter 
assert a further claim extending ten years further 
back. If neither the statute of limitations nor 
estop?el m_ay be invoked against a municipality, 
especially 1n the collection of taxes and assess-
ments, why could not the City have done just that 
thing1 If a just claim hitherto unknown comes 
to the knowledge of the municipal authorities the 
public right surely should prevail. ' 

Neither laches nor estoppel, nor the statute of 
limitations can be invoked against this claim of 
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the City for unpaid water rents, because the legis-
lature has placed an unpaid water rent in the same 
class and character as an unpaid tax. We have 
already seen that under the provisions of Article 
32 of Chapter 152 of the Laws of 1917, unpaid 
water rents are to be collected according to the 
provisions of the Tax Revision Act of 1918. Dur-
ing the same year there was enacted Chapter 237, 
and this was an act which concerned '' unpaid 
taxes assessments and other municipal charges 

' on real property.'' By it, it was provided that 
unpaid taxes on lands should be a lien as of a cer-
tain date, and there was a further provision for 
assessments for benefits. Section 8 then provided 
that all other municipal charges "which are liens 
on real property' '' ( and a. water rent is such a 
lien), would become liens on a date that was to be 
fixed by law. Section 16 of this same Act then 
provides that all such unpaid liens a.re to be en-
forced by a sale of property. That is to say, just 
as unpaid taxes were to be enforced, so t,oo were 
unpaid water rents. The water rents, therefore, 
by act of Legislature were changed from a mere 
charge and became actually a tax on real property 
in the municipality in which the water had been 
supplied. 

The collection of taxes is never barred by the 
running of time, nor by any act or omission of 
any municipal employee (save where an absolute 
duty has been put by statute on a municipal em-
ployee, i. e., a certificate of search). Now since 
a water rent is a tax it cannot be barred, nor 
does estoppel apply when taxes are concerned 
(Marnzo vs. Manzo, siipra). The Legislature has 
gone even further than this and as a result of 
its action, we conclude that a water rent is a 
tax. 
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It should not require much argument to reach 
the conclusion that the furnishing ·of water by a 
municipality to its inhabitants is a go;vernmental 
function. The statute permitting municipalities 
to acquire a water supply is predicated upon the 
proposition that same may be done whenever it 
shall be deemed advisable to supply water to its 
inhabitants. Furthermore, the statute of 1907, p. 
676 ( 3 Comp. Stat. 3650, Secs. 677-679; also Home 
Rule Act, Art. 32, Sec. 3) prohibits a water supply 
from coming from outside of the territorial limits 
of the municipality without the approval of the 
municipal body where the municipality itself has 
a water supply. Plainly this indicates a duty on 
the part of the municipality when it has a water 
supply, of supplying water to its inhabitants. 

Again if it was intended that laches or estoppel 
might be invoked, it is singular that the statute is 
silent upon this all important situation. The stat-
ute, if it has any effect whatever, clothes a water 
bill with all the virility of a tax, since it permits 
the collection of the water bill in identically the 
same manner as a real estate tax is collected and 
. ' since there is no time limited within which the 

statutory remedy must be invoked. 
The case of the lVest Jersey Railroad Comparny 

vs. The Board of W a.ter Commissioners of Atlan-
tic City, 86 Law, p. 634, while not in point under 
this head, yet is eloquent on the proposition that 
a Water Department such as Jersey City's fur-
nishing water to its inhabitants is not a private or 
even a quasi-public institution. As the late Jus-
tice Bergen, speaking for the Court of Appeals, 
reasoned, that the Atlantic City Commission could 
not do anything of its own volition but acted 
within its public scope for the municipality, so too, 
the Water Department of Jersey City is part and 
parcel of the municipality as such; it could neither 
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sue nor be sued separately; it could not spend nor 
receive moneys apart from the parent municipal 
corporation; it could not collect moneys except by 
authority of, and as agent for the City; it could 
not lay water mains, save by contract executed by 
the City itself, and with these attributes the J er-
sey City vVater Department clearly comes within 
the principles laid down by the o,pinion in this 
case, and its functions are carried on as agent of 
the municipality and its actions are not invested 
with separate and distinct corporate powers than 

· those of the municipality itself. 

POINT II. 

The Court below erred in holding that the 
charges for water were too inaccurate to enforce 
payment and that there was no evidence to deter-
mine the• amount due. 

A. The theory on which the City's claim is based 
is accurate and sound under the circumstances. 

The meter in question was purchased and in-
stalled by the Railroad in 1908 (p. 50), was never 
the property .of or under the control of the City. 
The City had no opportunity to inspect this par-
ticular meter before installation nor were its 
employees or agents ever asked about the fitness 
of this instrument, ( twelve-inch Hersey Torrent 
Meter), for the use to which it was put. The 
meter was placed on a service line which was a 
twelve-inch pipe, the service line being reduced to 
eight inches directly on the outlet side of the 
meter. The meter in question is admittedly (pp. 
91-92), one that was designed or intended to 
measure accurately only large fiows of water. 
When the rate of flow falls below three hundred 
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and twenty gallons per minute a meter of this type 
ceases to measure accurately or register the water 
passing through the line (Ex. P-2, p. 145). The 
result of this is that if the flow decreases below 
320 gallons per minute the accuracy also falls off. 

The City in 1921 began an investigation into 
all of the service lines carrying water throughout 
the City (p. 95) and in September, 1922, (pp. 97-
98) a test was made of the service line of the 
Railroad. The method of making this test was 
by the insertion of a six-inch meter ( already tested 
and found accurate) in the line. The test ran for 
forty-eight hours and it was discovered that ac-
cording to the accurate six-inch test meter there 
was an under -registration on the line of the Rail:. 
road, so that approximately fifty-three per cent of 
the water passing through the twelve-inch Hersey 
Torrent Meter was measured, and there was no 
registration · or measurement of the other · forty-
seven per cent (Exs. 1-2, pp. 29-43). It was mani-
fest then that the Railroad was not paying · for 
forty-seven per cent of the water coming through 
this line. The City did not install this meter and 
was under the impression that it had been in-
serted in May, 1918, instead of 1908 and so the 
claim was first made for a period of four years 
and three months, i. e., May, 1918 to September, 
1922. When the City discovered that the meter 
had actually been installed in 1908, the computa-
tion was carried back for the earlier years and 
the City's claim was increased proportionately. 

During the test period, readings were taken at 
frequent intervals of the twelve-inch Hersey Tor-
rent Meter and the six-inch test meter, and a com-
parison of the two made manifest the under-regis-
tration of the twelve-inch Torrent Meter (Ex. 1). 

It was argued at great length below by counsel 
for the appellee that the pa r ticular meter in ques-
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tion had been tested for accuracy in the shop of 
the manufacturing company on July 29th, 1908, 
and an exhibit (P-1) was introduced to show the 
percentage of accuracy of this Torrent met er at 
different rates of flow. An examination of this 
exhibit (P-1) and a reading of the testimony of 
Waldo S. Coulter (pp. 54, 70, 93) and Robert Fer-
guson (pp. 46, 48, 50), witnesses of appellee, will 
show that the testimony of Ferguson dealt with 
various rates of flow which do not appea,r at all 
in the exhibit (P-1), and the testimony of Coulter 
also deals with rates of flow assumed to be shown 
on this exhibit. There are no rates of fiow in 
Exhibit P-1. The Prosecutor's case falls here 
because there · is no basis for the testimony of 
these witnesses. 

Much stress was laid below on the testimony of 
Ferguson in connection with pressures and ori-
fices but if we examine fully the testimony of 
Ferguson on p. 142, we find a general lack of any 
knowledge whatsoever of his own concerning 
pressures as they actually were in 1908 when Ex-
hibit P-1 was made. Hence the testimony must 
be disregarded and again, since the testimony of 
Coulter is based on Exhibit P-1, and his knowl-
edge of rates of flow is founded on no other basis 
but this exhibit, the exhibit having no probation 
force through Ferguson's lack of knowledge con-
cerning it, then also must that of Coulter cease 
to have any effect. 

"Q. Your exhibit P-1 does not disclose any 
rate of flow? A. It does by giving the size 
of the orifice through which the water was 
run. 

Q. There is no pressure? A. There is no 
pressure there; no sir. rrhe pressure we know 
and have always known, and at various times 
we check up, not by computing but by stop-
watch, and floats; so we know the orifice is 
delivering these amounts. 
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Q. What pressure did you take as a basis 
in this card 1 A. I cannot tell you now just 
what it was, but I knew it when it was made. 

Q. How do you know the pressure at the 
time when Exhibit P-1 was made was the 
same or approximately the same as the pres-
sure in the Lehigh Valley yard during the 
time of the service of this meter 1 A. When 
this card was made up there was not any com-
parison made between our pressure and the 
Lehigh Valley pressure. The delivery of the 
water was computed, or rather not computed 
but taken with a stop watch and the size of 
orifice from our pressure. 

Q. But what was your pressure, you do not 
know1 A. I would not say right off the bat 
what it was. 

Q. It might have been twice what the pres-
sure was in the Lehigh Valley yard in J er-
sey City during this time 1 A. I should say 
that our test was around forty to forty-five 
pounds." 

Remembering what has already been said re-
garding Exhibit P-1 and its lack of force, and 
that below, counsel argued as follows: 

"The validity of the shop test on July 
29th, 1908 of the meter in question, being 
thus firmly established, it shows that the 
meter as sold to the prosecutor could accu-
rately measure all rates of flow observed 
during the test, upon which the defendant 
basis its claim" ( t 11 ) . 

And again: 

"The shop test, Exhibit P-1, shows that 
the meter as sold measured a rate of one 
hundred and twenty-six gallons a minute 
with an accuracy in excess of 98.8 per cent." 't ''1) 

"The validity" of the shop test is not established 
at all and in fact must stand discredited, and 
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therefore, since the Railroad's case seems to rest 
on the validity, of this test, must stand or fall 
with it. We have already seen that the test, 
Exhibit P-1, is valueless for the purpose it at-
tempts to prove and therefore, it must follow 
that conclusions based upon it are equally value-
less. Again: 

'' These reported accuracies vary all the 
way from 77.05 per cent to 87.29 per cent. 
Likewise, the meter should have and would 
have registered and measured accurately ;ill 
the flows shown upon the exhibit ( f, ) . 

This is not the fact. P-1 carries no rates of flow. 
There is nothing to show that this particular me-
ter ever was accurate, or that it ever could meas-
ure any rates of flow accurately, or once again, 
the shop test failing, there is nothing to show ac-

,. curacy or non -accuracy of this particular meter 
upon any particular rates of flow, and therefore, 
there can be no reason to say that this particular 
meter should have registered various rates of 
flow accurately. 

Again it is argued-

'' The shop test of the meter showed a 
higher degree of accuracy than that subse-
quently required by the American Water 
Works Association or subsequently guaran -
teed by the manufacturer, as appears on the 
graph" (pp. 1-44Jt-,7). 

We submit ·with entire confidence the shop test 
shows no such thing' and therefore, can have no 
connection with or bearing upon Exhibit P-2. All 
these facts destroy the three conclusions reached 
by the counsel (p. ,1 ), since they all depend, 
(1) on a shop test thatlis nugatory since it shows 
no accuracy on rates of flow, and (2) on an ex-
hibit, P-2, which was made from the performance 
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of an entirely dijj'erent type of meter many years 
later, and one which was admittedly more sensi-
tive than the meter in question ( Coulter, p. 77; 
:B7 erg11son, p. 140). This leads finally to the fact 
that here was a meter made and installed in 1908, 
concerning which none of the witnesses of the 
Railroad can testify at all in so far as the accu-
racy of that meter is concerned. In fact, testi-
mony on the Railroad side is based first on a card 
which really shows nothing (Exhibit P -1); sec.-
ondly on a graph (Exhibit P -2) which is wholly 
theoreti cal; and thirty, on a series of assump-
tions based on the two preceding premises, which 
are not proved. 

The City, on the other hand, maintains that by 
a series of tests ( Ex. 1, Ex. R-5 and pp. 98 to 101), 
one of which was so lengthy as .to cover a period 
of nine months made with tested accurate me-
ters, there was revealed a condition in this twelve 
inch Hersey Torrent l\1eter which led inevitably 
to its inaccuracy of registration. The meter may 
have been out of order when installed; it per-
haps never was in order properly to measure ac-
curately; but surely the tests and the figures de-
rived therefrom and the testimony of the prosecu-
tor's witnesses, Coulter (pp. 77, 92) and Ferg11-
son (p. 139), abso lutely prove that the meter was 
unfit for the service to which it was put, that 
there was a vast amount of non-registration, and 
that hence the Railroad is surely in debt to the 
City for water furnished and consumed by it and 
not paid for. 

l\1 uch was made in counsel's brief below of 
the fact that according to P -3 the Hersey Me-
ter at an average rate of flow of 470 gallons to 
the minute failed to register, and an attempt was 
made to obtain from the witness, l\!Ir. Mauzy, a 
statement to the effect that necessarily such a 
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meter must be out of order. This line of ques-
tioning follows the same fallacious reasoning al-
luded to in the preceding paragraph. If not even 
the manufacturer knew the accuracy of this meter 
on rates of flow how can anybody say whether or 
not the meter was in order~ The Hersey Meter 
representative, Ferguson, does not know. (See 
p. 46, bottom and p. 142). There are no rates of 
flow in Exhibit P. 1, ergo, there is no proven ac-
cura .cy iri their case. Service conditions and im-
proper installation, due to lack of -calibration 
while the meter was in place as required by the 
best water works practice, would equally have 
the same effect in causing the meter not to regis-
ter accurately. In fact, the Hersey Company, 
which manufactured and sold this particular me-
ter, did not give any such guarantee on it, as it 
now does. See Ferguson page 140. In fact the 
witnesses of the prosecutor disagree as to any 
guarantee (Ferguson 140; Coulter, p. 79). 

B. The test is entirely conclusive. 

(a) The tests were made by the City's Water 
Conservator by the insertion in the service line of 
meters that were previously tested and found to 
be in good working order and accurate. The test 
of the accurate meters was done in the meter 
laboratory of the Water Department of Jersey 
City. The test meters when placed were prop-
erly screened and every care was taken that their 
mechanical condition remained as nearly perfect 
as possible during the period of the test ( Ex. 
R-6, p. 100). 

(b) When it was discovered by the authorities 
of the City that this Hersey Torrent Meter was 
in a line, the service through which demanded an 
entirely different kind of meter, steps were at 
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once taken so that a proper test could be made 
to show if proper regi.stration was taking place 
on this line. The test made in August, 1922, was 
merely a preliminary one, but the other tests, viz., 
the forty-eight hour test of September, 1922, and 
th e nine-month test from May, 1923, . till Febru-
ary, 1924, were according to the best water -works 
practice. As has been previously said, meters 
already tested for their accuracy under labora-
tory conditions were installed in the line and the 
results carefully noted, that during any period 
of this test the Hersey Torrent Meter did not 

. register accurately, or at all, under varying rates 
of flow, did not and could not spoil the test, nor 
lessen the fact that the test meters, the mechani-
cal condition of which had been tested and was 
known, did themselves register the flow of water 
that passed through them. 

A comparison of the readings of these test 
meters and the reading on the Hersey Torrent 
Meter proved conclusively that water was pass-
ing through the line and was not measured at all, 
or at best very little by the twelve-inch Hersey 
Torrent Meter. Surely none can gainsay the fact 
that where two tests showed practically the same 
results, and one of these tests extended over the 
long period of nine months, the City had a right 
to come to the conclusion that something was radi-
cally wrong with the registration of the Hersey 
Torrent Meter, and that it could with security, act 
as it did in the premises. The test having proved 
an insufficient registration, the only remaining 
thing for the City authorities to do was to charge 
for the water consumed by the Railroad and not 
registered. This course of action was followed. 
In fact, the conclusiveness of this test must have 
become fully apparent to the Railroad Company, 
because as soon as the results were conveyed to 
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them, this faulty Hersey Torrent Meter was taken 
from the line by the Railroad and a type fit for 
the sort of service demanded on that line was in-
stalled, and this latter meter was of an entirely 
different type and size (Ex. R-5, Mauzy, p. 100), 
from the twelve-il;nch To1'rent Meter. At that 
time the Railroad did not attempt to repair this 
Hersey Meter and was willing, it seems, to pocket 
its loss and install a fit meter in order to prevent 
any future conflict with this municipal authority. 

C. The claims for interest are fully justified and 
should be paid . 

The true figures in the claim of the City are 
$50,930.93 with interest of $14,005.00, as will be 
seen from the figures submitted by the Director of 
Streets and Public Improvements (p. 7). To this 
was added the further sum of $73,507,95, which 
latter sum represented the amount due as princi-
pal from 1908 to 1918 ( Case, p. 153). 

We will agree that interest is accurately de-
fined in the brief of the Railroad, but we do not 
agree that the City is in an ordinary position that 
makes the definition applicable to it, nor will we 
subscribe to the fact that the further cases quoted 
have any bearing at all upon the claim of the City. 
It should be remembered that the City claims 
under a lien given to •it by the provisions of Sec-
tions 8, 12 and 13 of the Home Rule Act of 1917, 
which is Chapter 152. The provisions of these 
sections give-first, the right to pass ordinances 
and make regulations '' for imposing penalties in 
addition to cutting off water for non-payment 
thereof.'' By .Section 12 unpaid water rents re-
maining in arrears are made a lien to the same ex-

. tent as taxes are a lien, and "shall be collected 
an9- enforced by the same officers and in the same 
manner as liens for taxes are enforced and col-
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lected.'' The City acting under the power dele-
gated to it in these above quoted sections has 
made its rules and reg11lations imposed a penalty 
for delinquent water charges which is fixed at 
ten per cent. of the principal sum. The principal 
sum having been found to be due according to 
the procedure hereinbefore alluded to and de-
scribed, there remained nothing more than ·a mere 
bookkeeping operation and the figures are as out-
lined above. 

On the larger sum of $73,507.95 no interest was 
figured because this claim was presented under a 
stipulation, and · w;hile depositions were being 
taken in the instant case. In addition to all of the 
foregoing we have already seen that neither the 
doctrine of laches nor that of estoppel applies 
against the City, especially in connection with tax 
liens. Hence the City on discovering its proper 
position and ascertaining its proper claim imme-
diately moved in its proper course, and therefore, 
now demands of the Prosecutors the sums herein-
before and above mentioned. 

Nor does it make any difference in this case 
that the claim is in dispute and its validity is de-
nied because even where the validity of a tax was 
litigated for eight years, the 1courts have held 
that property owners were liable for the interest 
on an assessment during that period, as there was 
no time in which they could not have paid the 
assessment to the town authorities. State ex rel. 
King vs. Marvin, 51 N. J. L. 298. Again, penal-
ties may be cumulative if the statute so directs, 
and if the taxes on the same property for several 
years in succession remain unpaid, it will be 
proper to assess a penalty for each year the de-
fault continues. People vs. Wemple, 61 Hun 53; 
White vs. Woodward, 44 Ohio 347. 

The case of Ba.yon(Yl,e vs. Stoodard Oil, 81 Law 
717 strongly urged upon the court below by coun-
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sel for the Railroad is not at all in point. In that 
case the company had been taking water through 
some twenty-three n1eters, all of which has been 
installed at various places upon its property. On 
June 1st, 1903, the municipality installed two 
large meters at the intersection of some streets, 
which were distant more than a quarter of a mile 
from the nearest supply pipe running to the com-
pany's plant. These were to measure all of the 
water supplied to consumers of which there were 
seven in the territory that contained the com-
pany's plant. The City as a result of receiving 
some information as to the quantity of water 
being used by the company, and registered on 
their twenty-three meters, and the amount of 
water registered on the meters of the seven other 
consumers, rendered a bill for the whole of the 
alleged excess water to the defendant company, 
assuming that it had all been received and used by 
it. The Court maintained that no municipality 
and no other company could arrive at some fortui-
tous reckoning and because some water had gone 
into a certain section immediately pick one par-
ticular consumer and charge the whole of that 
water to it, since they had no means of checking 
its course, registration and consumption. In this 
case, however, there was but one pipe, one service 
and that pipe contained before the installation of 
the test meters, but the one meter in dispute. 
Hence the City when it had installed its own test 
meters tested and found to be accurate, could 
easily and did easily find the lack of proper regis-
tration on a meter that was but ten feet away 
from the test meters. Therefore, the City has am-
ply and fully founded its claim -chapter 152, laws 
of 1917, and the Tax Revision Act of 1918 at page 
873, and the rules and regulations of the proper 
municipal officers of Jersey City, furnish sufficient 
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legal methods for the enforcing of that claim, and 
the City having but followed its legal course, and 
that properly, should be sustained. 

D. The City is not bound by its contract to base 
charges on meter registration under certain circum-
stances and conditions. 

It is quite true that under ordinary circum-
stances, the working of the contract between any 
two parties will be the governing rule to deter -
mine any action under it, but like all generalities 
there are numerous exceptions to this. In the 
instant case, we agree that the contract said that 
the registration shall form the "basis" upon 
which bills shall be rendered and payments made. 
By no stretch of the imagination does this make 
the figures that a pp ear on the meter the final and 
complete test of the amount of money to be paid 
by any consumer of water that has been registered 
or measured by this meter. It is indeed a '' basis '' 
but not final as to any amount due. 

In the various cases cited on p. i'-- of oppos-
ing brief, the Court will note that all but one of 
the cases decided are New York law. It must be 
remembered that by the provisions of the Charter 
of New York City, it was expressly said that the 
meter registration is conclusive and the obligation 
so to pay was one imposed by law. In our case it 
was a contract obligation and subject, therefore, 
to the rules governing the interpretation of con-
tracts. 

Again, the absurdity of the position stated by 
our adversary and, at one time, enforced under 
the New York City Charter, becomes readily ap-
parent when the Court will notice that this sec-
tion was amended by the laws of 1908; p. 1135, 
so as to provide that when the meter ceases to re-
cord water passing through it, a charg ·e may be 
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made for water during the interruption of regis-
tration on the average daily registration indi-
cated by the meter for three months subsequent to 
its repair and reconnecting two service pipes 
(People v. New York, 134 N. Y., App. Div., 951). 
That this amendment was necessary was brought 
out by the decision in the case of People v. New 
York, 129, N. Y. App. Div. 551, wherein it had 
already been held that under the existing charter 
laws where a meter did not register at all no 
charge could be made; that is, the court recog-
nized the fact that under the original New York 
City Charter and, also, under the doctrine urged 
by the prosecutor, it was possible for the con-
sume r of water, through design, to stop his meter 
from re gistering although he was getting water, 
or to profit unjustly by a mechanical defect, which 
had the same result. The same theory of law 
seems to have been in the mind of our Legisla-
ture when, by Section 11 of Article 32, Chapter 
152 of the Laws of 1917, it made the owner of 
th e meter and user of water responsible not only 

· for all payments but for the '' repair and test-
ing of any water meter or water meters, etc.". 

Indeed, it appears to the defendants that this 
proper theory of law has been recognized by the 
Railroad when it said: 

' ' We do not mean to be understood as urg-
ing that the meter readings are a finality un-
der the circumstances. (Brief, p. tj.3 .) 

That is to say, the prosecutor recognized that a 
meter reading may really mean nothing due to 
such defects in the mechanism to which meters are 
subject on account of wear and tear, etc. It is true 
that improper installation of a meter, as in this 
case, will produce inaccurate registration. So, 
also, if a meter is placed on a line to measure 
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water and the meter is much over sized for that 
line, as in this case, where a twelve inch meter was 
inserted upon an eight inch line, inaccuracies will 
also result and this fact has been recognized by 
the Prosecutor's witness · (p. 81). So then, the 
Prosecutor, by its own acts, having brought about 
conditions which lead to incorrect registration on 
the meter and, the ref ore incorrect figures, how 
can it urge that it should profit by it 1 

In an attempt to escape this seemingly inevit-
able conclusion, the Prosecutor has quoted the 
case of Jersey City v. Morris Canal, 41 L. 66, urg-
ing upon this Court the question of '' satisfactory 
evidence'' which was mentioned in that case by 
:l\1r. Justice Depue. Not only do the New York 
Courts recognize subsequent readings of the me-
ter as '' satisfactory evidence,'' but, indeed, the 
Jersey City v. 111 orris Canal case by implication, 
at least, recognizes it. It is evident first that the 
21([ orris Canal case cited has no bearing upon the 
instant case, since in that case the City had placed 
a meter on the lands of the defendant for the 
City's convenience and for the purpose of meas-
uring such water flowing through a main in the 
street. The defendants did not use any of the 
,va ter flowing through the meter and the action 
was brought to recover from these defendants 
the price of water flowing through and measured 
by the meter which was furnished to and used by 
third persons on other premises, and the Court 
rightly said that there must be some satisfactory 
evidence that a meter measurement is erroneous 
before the quantity registered should be accepted 
as incorrect measurement, but the Court also said 
that that was not in point in this case and hence 
the Court did not hold it to be the law since this 
water was not furnished, taken or used by the de-
fendants and there was no contract, expressed or 
implied, that they pay for it. 
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In the New York case cited below by counsel 
for appellee, the brief gave but a portion of the 
real decision. The entire decision was due to the 
effect that the correctness of the meter and, con-
sequently, the amount due from the consumer may 
be disputed in an action but the reading of the 
meter will be held conclusive unless the evidence 
unquestionably shows its registration is incorrect 
through fraud, defect or accident. The City in 
this case merely extends that argument and says 
that if a proper test shows that a meter is not 
registering the water passing through the line, or 
is registering it incorrectly, that is satisfactory 
evidence that water is being used and not paid 
for. The Company itself agreed throughout the 
case that the twelve inch Hersey Torrent Meter 
in question was not registering properly and 
accurately the amount of water passing through 
this line. The City, therefore, says that the con-
sumer should pay for the water used but not 
registered. 

E. The Railroad Company is liable · for charges in-
curred during the period of Federal control. 

It is admitted that the Prosecutor, the railroad, 
was under Federal control until March 1st, 1920, 
and we will accept it as a fact that in 1922 there 
was an accounting and adjustment between the 
United States and the Prosecutor. But this has 
no bearing whatsoever upon the liability of the 
Prosecutor for these water rents. 

The Act of March 21st, 1918, was provided for 
the operation of different railroads while under 
Federal control and for the compensation to the 
owners, and for other purposes. The following 
are pertinent provisions: In the third paragraph 
of Section 1 of that Act, which will be found at p. 
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758, the Federal Statutes Annotated, 1918 Sup-
plement, we find the following words: 

'' That no taxes assessed under Federal or 
any other governmental authority for the pe-
riod of Federal control or any part thereof 
either on the property used under such Fed~ 
eral control * * * shall be paid out of reve-
nues from railway operations while under 
Federal control; that all taxes assessed under 
Federal or any other governmental author-
ity for the period prior to January 1st 1918 
* * * shall be paid by the carrier out 'of its 
own funds, or shall be charged against or de-
ducted from the just compensation.'' 

In Section 10 of the said statute, we find 

'' That carriers while under Federal con-
trol shall be subject to laws and liabilities as 
common carriers whether arising under State 
?r Federal laws, or at common law, except · 
u~s?far as ~ay be inconsistent with the pro-
v1s1ons of this Act or any other act applicable 
to such Federal control or with any order of 
the President.'' 

This last has been construed in the case of Louis-
ville, etc. Railroad vs. Steele, 202 S. W., 878, 
wherein the Court held that 

' 
. "Any l!tigant may bring his action, not-

w1thstand1ng the act and obtain judgment 
against the carrier, but he cannot enforce 
against the latter the satisfaction of the judg-
ment when obtained by execution or similar 
process while the railroad is still under 
Federal control.'' 

Therefore, we find that no claim of any litig·ant 
has been barred by any law during the period of 
Federal control and we also find that the railroad 
is liable for its taxes while under Federal control 

' and this is true of taxes for the period prior to 
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January 1st, 1918. The sole remaining question is 
one that need not concern us, for it deals with the 
fact of whether the railroad shall pay these taxes 
out of its own funds, properly so called, or out of 
whatsoever sum of money it may have received 
from the Government as adjusted compensation 
for the use of its road. 

It has been asserted that the City collected 
$21,651.25 from the Railroad during the period 
of Federal control, and it is then urged that as 
this was fifty-three per cent of the amount due, 
that the total bill would be $40,851.41, and that 
therefore the Railroad would still owe $19,200.16 
"for a debt which it did not contract." Whether 
or not the figures are correct, the Railroad Com-
pany surely must recognize its own contract of 
1908, and certainly it must know that it was the 
railroad with whom the City was deali11<g when it 
made that contract, and therefore if there is any 
deficiency, whether the Railroad should have ob-
tained it from the Federal Government or not, it 
must be paid by the Railroad Company. 

F. The additional claims of the City are not barred 
by estoppel, nor by the Statute of Limitations, and 
should be paid. 

(a) It is indeed true that by the various para-
graphs of Article 32 of Chapter 152 of the Laws of 
1917 water rents have been made a lien, and that ' . 

if they become delinquent, the City Collector pro-
ceeds under the provisions of the Tax Revision 
Act of 1918 to certify the properties liable at a 
sale. It is true also that this amount of money 
representing the additional claim covers a period 
extending back to 1908, which sum it certainly 
could have charged for and properly collected 
yearly from 1908 if it had known that such claim 
existed. Whether the sums were billed six months 
after they had become delinquent or not makes no 
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difference in the present case, because it has been 
held in Manzo vs. Ma,nzo, 4 N. J. Advanced Re-
ports, 769, that a claim for taxes presented several 
years after the taxes became delinquent cannot be 
rejected by the taxpayers, whether the Collector 
"proceeds forthwith" as provided by statute or 
not, and the taxpayer cannot take advantage of 
such failure by the Collector. In addition to all 
of the foregoing, the attention of the Court is 
directed to what already has been said concern-
ing any possible estoppel running against any 
municipality. 

(b) The attention of the Court is again directed 
to what has been said heretofore as to the reasons 
why the statute of limitations cannot bar or be 
effective against a municipality as such, and 
surely this opinion is well supported by the case 
of Jersey City vs. Morris Canal d!; Banking Com-
pany, 12 N. J. Eq. 547, wherein the City having 
made a mistake as to its legal rights in a certain 
proceeding, applied to the Court of Chancery long 
after the mistake had been made and the Court 
sustained the City's contention and allowed the 
assertion of its right. The same line of reasoning 
was followed in Manko vs. Chamberburgh, 25 N. 
J. Eq. 168, Jersey City vs. the State, 30 N. J. Law 
521, and Cross vs. Morristown, 18 N. J. Eq. 305. 

Neither is the City always and necessarily in 
the position of a vendor when it supplies water 
to the inhabitants of the municipality and other 
consumers of that commodity within its City 
limits. The cases urged by counsel for appellee 
are not at all in point. We have already dis-
cussed the case of Jersey City vs. Morris Canal 
d!; Bamking Company, 41 N. J. Law 66, under a 
previous heading. In Jersey City vs. Harrison, 
71 N. J. La .w 69, we fully agree , that a contract 
for a water supply between two municipalities was 
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a contract within the operation of' the statute of 
frauds. vVhen we come to the case cited of Ford 
_Jf otor Company vs. Kearny, 91 N. J. Law 671, we 
find that once again the Railroad Company doe-s 
not state entirely what the Court has decided. 
The important and vital thing in our case as de-
cided by the Ford case will be found at the top 
of p. 673, where it is said: 

"The lien given by the statute, therefore. in 
case of water sold hy measure, must derive 
its vitality from the sale itself, as such; that 
is, from contract. Whatever the purchase ·r 
of the water had authority, express or im-
plied, to bind by his contract, to that the lien 
under the statute will attach. Further than 
that it cannot go.,, , 

In the Ford case it was, as the Court said, an 
absolute strang ·er, a trespasser or a m re licensee, 
who by a contract with a municipality for water 
attempted to obtain a supply for use upon the land 
of the true owner, and again the Court well said: 

'' Statutory liens upon the landlord's estate 
in leased real property for water rents or for 
water charges, for water supplied thereon to 
the tenant, must depend for their validity 
either upon the taxing power or upon con-
tract.'' 

The Court finally in effect decided that the sale 
was obviously not a tax upon the true value of the 
property or upon any special benefit to that prop-
erty, and therefore, ordered the Town of Kearny 
to cancel a purported lien. T:o all of the proposi-
tions in that decision we agree. A third person 
cannot effect a lien upon one's property by his 
action unless authorized either expressly or im-
pliedly. In the instant case, the prosecutor by a 
contract executed by its proper officers actually 
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contracted with the City for a supply of ·water, 
and by virtue of the lien given by Chapter 152 of 
the Laws of 1917 and exercised through the Tax 
Revision Act of 1918, it cannot escape the legal 
effect of its action. This is not a case wherein 
there was a failure of the contractual relation or 
one in which the lien could not properly attach to 
the property of the Railroad Company. There is 
to be found also what is called a "summing up" 
of this doctrine by Judge Dillon, and again the 
Prosecutor has failed to use the full language. 
The learned Judge says in the Fifth Edition of 
his work ,on Municipal Corporations at p. 1902: 

'' The author cannot assent to the doctrine 
that ~s respects public rights, municipal. cor-
porations are impliedly within ordinary limi-
tation statutes.'' 

Counsel for the Railroad attempts to base the 
reason for the impo ,sition upon the defendants of 
the statute of limitations on the difference between 
governmental and non-governmental actions and 
public or proprietary contracts. To agree with 
this would be to say that municipalities supply 
water to the inhabitants and the consumers therein 
only upon bargain and sale; that municipalities 
1nay contract or not contract with inhabitants as it 
may deem fit; that the inhabitants and consumers 
have no right in themselves to demand and receive 
a supply of water. The same learned Judge 
Dillon in his same work at p. 2204 wisely says: 

. '' S? far as the consumption of water or 
hght 1s concerned, it is immaterial to the con-
sumer ,v:h~the_r the supply be furnished by 
the ri:urncipahty or by a public se·rvice cor-
poration ,x: * * The organization supplying 
wat~r or light, wl~ether it be a municipal or 
a private corporat10n, is under a duty to con-
sumers to supply the water or light impar-
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tiaJJy to all reasonably within the rea.ch of its 
pipes, mains and wires.'' 

So, too, have our courts said in Pitblic Service 
vs. American Lighting Company, 67 N. J. Eq. 
122; Washington vs. Washington Water Com-
pany, 70 N. J. Eq. 254, and Olmstead vs. Pro-
prietors of the Morris Aqueduct, 47 N. J. Law 
311. Indeed, under the statutes, the duty upon a 
municipality to supply its inhabitants and the con-
sumers within its limits and to supply them as a 
public duty becomes more apparent when we re-
member that not so recently a law was passed 
wherein and whereby no other water supply com-
pany could carry within the City liinits any water 
and distribute it unless the invaded municipality 
gave its consent, 1907 Statute, supra. In other 
words, where there was a municipality with its 
own water supply, it could not be entered by any 
other water company at all, and it must therefore 
follow that there was an absolute duty fallowing 
the effect of that law that the municipality must 
give water to those within its limits who desired 
it. And to say that any such municipality ( and 
the City of Jersey City is one) distributes its 
water to consumers as a private enterprise is to 
employ a term that is most inopportune and futile. 

In America there has been a steady tendency 
to enlarge the powers of municipalities to the end 
that in many states municipalities are real pub-
lic utilities, and in many instances the munici-
palities have converted these public utilities into 
a means of gaining private profit. Of course the 
underlying authority for the creation of these 
public utilities must be whether the carrying on 
of such a business can be regarded as a public 
service, and in some states, while the utility was 
created to be of service, few municipalities have 
made it a business solely. 
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This is not true in the State of New Jersey and 
the ref ore cannot be true in the City of Jersey 
City. The State by statute and for public pur-
poses allowed the municipality the right to acquire 
its water supply, and bestowed the right of Emi-
nent Domain so that this water supply could be 
extended and conserved. The water distribution 
in the City of Jersey City is not controlled or 
regulated by that body which regulates public 
utilities which are run for a profit. Its rulers are 
The Mayor and Aldermen of Jersey City and its 
direct Superintendent is the Commissioner of the 
Department of Streets and Public Improvements, 
who is also a municipal officer. Its rates are fixed 
and determined by its City officials; its revenue is 
not taxed by any governmental agency; the sal-
aries of those in the Water Department are ex-
empt from taxation, since they are recognized to 
be municipal employees. In a word, the water 
supply and its distribution is a municipal and 
purely governmental function. 

The Railroad also alleges that the claim o:f 
$9,577.13 should not be allowed to the City. This 
supply was not covered by the contract between 
the parties. This water, it must be remembered, 
was metered by a different meter entirely and it 
was used upon another service line. Through in-
correct billing for years it was assumed that the 
water should be paid for at the contract rate of 
seventy-five cents pBr thousand cubic feet, and 
over a period of years this practice was carried 
on. The investigation of the Water Department 
hereinbefore alluded to brought to light the above 
facts and the billing was changed to ninety cents 
per thousand cubic feet, which is the prevailing 
city rate to consumers of water save those under 
contract. 
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All these being actions on behalf of the mu-
nicipality, we once again direct the attention of 
the Court to what has heretofore been said con-
cerning estoppe-l and the statute of' limitations. 
Neither can apply. The water has been consumed 
and the consumers or the Prosecut ,or herein do 
not question that the ninety cents, the amount 
billed, is proper, is paid by other like consumers 
and therefore should be allowed by the City. 

G. The City's claim is valid-substantiated by 
evidence. 

There is but one correct method of determining 
whether or not a meter registers accurately the 
water which passes through the pipes to which 
the meter is attached. That method is by the in-
sertion of a meter or meters which have already 
been tested and found accurate. This is exactly 
what the City did in the instant case. During the 
survey to which we have already alluded in order 
to determine the accuracy of the meters which 
were measuring water consumed through the vari-
ous service meters, test meters were inserted on all 
lines which were supplying water to consumers. 

During September and particularly on the days 
of the 14th, 15th and 16th a comparative test meter 
was installed in the service line ,of the Railroad 
Company. The Railroad had already been noti-
fied by letter that the test was to be made and 
representatives of the Railroad Company were 
present (pp. 86-87, 97-98). The test was made and 
the Prosecutor's representatives apparently were 
well satisfied (p. 129). Immediately thereafter 
the City submitted its claim for $50,933.93 (p. 42), 
and thus was the theory upon which the City bases 
its claim introduced. 

The City at this particular time heard nothing 
from the Railroad and not ha .ving on itself any 
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duty ( Chap. 152, Laws ·of 1917, Art. 32, Section 
11) kept this meter under a constant observation 
until February, 1924, anticipating that perhaps 
further demonstration would be desired. The 
Railroad Company, during February, 1924, re -
moved the 12" Hersey Torrent meter and installed 
in its stead the exact and self same meter which 
the City through Mr. Mauzy had informed it was 
was the prope ·r size and type for that kind of ser -
vice. The removal of the old meter was made by 
the Railroad and since that time the meter has 
never been seen ·or heard of. The attention of 
the Court is at this time directed to the fact that 
there was no duty incumbent upon the City under 
the provisions of the Home Rule Act quoted above 
to keep this said meter in repair, nor to , inform 
itself as to its then accuracy or inaccuracy. The 
City had made its test; had seen the type of meter 
which was installed in that line ·; had satisfied 
itself that that type of meter was not pr'Oper for 
the service on which it was used and that it was 
inaccurate, and since this water was delivered 
under contract it did not fall within the ordinary 
rules and reg11lations governing the distribution 
of water at that time. 

It is the rule of law that _ upon the Appellee 
is the burden of establishing its contention, and 
until it has sustained this burden there should not 
be a verdict in his favor. Justice Parker has said 
in the case of Dover vs. Richardson, etc., Co., 81 
Law at page 281, in connection with a case which 
involves almost the same question in dispute :-it 
would not justify a nonsuit because unquestion-
ably there was evidence , that some water was 
taken, and that at least a nominal verdict was re-
coverable. The same learned Justice in the same 
case upon a point which involves a consumption 
of water due to the acts of a company's employ-
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ees said~U nder the ruling in the Dierkes v. H aux-
hur st Land Com,pa1ny, 51 Vroom, 369, decided by 
the Court of Error and Appeals, the turning on 
of the water under the orders of these engineers 
and by these various employees might have 
been found by the jury under the evidence to have 
been so frequent, so habitual and extending over 
such a period of time as that the defendant cor-
poration would actually in the ordinary course of 
affairs have become cognizant of it and have for-
bidden it. 

In our case after a test which the representa-
tives of the Railroad witnessed they must have 
been satisfied of the inaccuracy of the meter then 
in service because acting on the advice of munici-
pal authorities they immediately removed it, and 
that too after having already paid a bill submit-
ted to them because of the inaccuracy. 

The appellants can go further than this and 
urge upon the Court that even the Company's 
witness, Coulter, admitted that the type of meter 
in question which had been installed by the Rail-
road was not the kind of meter suited for that 
sort of service (pp. 91-92). The City when it 
made its test used meters which were of the prop-
er size and type to measure accurately the water 
being used in that kind of service. That this is 
so becomes readily apparent when we realize the 
Railroad Company itself installed the same kind 
and type of meter when the ineffective meter had 
been taken out of service (R. 5). This also 
militates against the argument of the Company 
that the City's test meters must have been out of 
order. The .counsel for the appellee argued in 
effect below that over a forty-eight hour period 
the City's test meter was out of order ·, and yet in 
the self same brief it arg11es the fact that its own 
meter had never been tested and may or may not 
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have been out of order. On one hand we have the 
test meter tried and found accurate in the labora-
tory, and on the other hand we have a meter in-
stalled in 1908 about which and concerning which 
even the Company's own witnesses did not and 
could not know anything ( pp. 4 7-7 4) ; they neces-
sarily testified concerning the actions of a meter 
of a much later type and style (p. 134 and p. 77); 
they necessarily have to assume everything they 
said. If assumption is to be measured against 
fact, then fact must prevail. A type and style of 
meter recognized by the best practice to be that 
which is the proper one for the service to which 
it is to be put must also necessarily prevail against 
a type of meter entirely unsuited for the purpose 
for which it was used and in so far as the evidence 
discloses one that we do not know was good or 
bad from the time it left the factory. 

Again, taking p. 53 the witness, Coulter, con-
victs himself of knowing nothing of this meter ; 
his knowledge is confined to a meter of a later type 
and kind, a much improved model with which 
improvements he himself admitted a familiarity. 
Again, on p. 76, the witness, Coulter, testifies 
merely from "assurances that he had from the 
:.M:anufacturing Company.'' In other words, the ex-
pert witness for the Railroad testifies merely from 
hearsay. On p. 78, the witness, Coulter, testifies 
as to "a guarantee" at the time at which this 
meter was sold. There is no guarantee in evi-
dence, and if that were not sufficient, the prosecu-
tor's witness, Ferguson, contradicts the prosecu-
tor's witness, Coulter, as to any such guarantee. 

Counsel below asserted that the City assumed 
that the meter in question was in good order in 
the sense that it would accurately register the 
larger flows. In no place can anyone find any such 
claim or assertion on the part of the City. The 
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City claims nothing in regard to this meter; it has 
no knowledge of its mechanical condition at the 
time of installation; and it was not until the tests, 
to which we have alluded, that the workings of 
this meter were brought forcibly to the attention 
of the City and a most careful scrutiny of the 
pages referred to by the Railroad will show this 
to be a fact. The Railroad nevertheless attempts 
to "prove" that this meter was out of order by 
referring, for instance, to p. 56, and what do we 
find f The witness, Coulter, makes a comparison 
of rates of flow, comparing the rate during the 
test period as against that shown on Exhibit P-1. 
We have already referred to Exhibit P-1 and 
found that its meaning is nothing. There are no 
rates of flow on the Exhibit P-1 and therefore, if 
the witness Coulter compares a test period with 
a non-existing thing, his conclusions must be neb-
ulous. Again on p. 59 the witness, Coulter, finds 
something the matter with the meter. He never 
did know whether this particular meter could 
measure water accurately or not at the time it 
was manufactured, nor did he know of its condi-
tion at the time of its installation; he had con-
ducted no tests on this particular meter, nor could 
he, because the Railroad Company had done away 
with this meter at the time this witness came into 
the case. Therefore, his conclusions go for 
naught. 

Again, it was asserted below that the City has 
assumed that the meter was in good order "con-
stantly * •· * during the fourteen years' life of 
the meter." There is not a scintilla of evidence in 
this case to support any such assumption. The 
City did not claim and does not claim that the 
meter was in good order during its entire life. 
The City asserts and proves that its various tests 
sho-wed that the meter did not register accurately 
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the amount of water passing through the service 
line, and whether this be due to improper installa-
tion or wrong type of meter, etc., does not con-
cern the City, but the fact nevertheless remains 
that there was a forty-seven per cent. inaccuracy. 

To refer again to p. 7 and consider the alleged 
assumptions, numbers 4, 5 and 6. As to number 
4, the testing meters were not ''assumed'' to be 
accurate; they had been tried and tested accord-
ing to the best practice of water works engineers; 
and insofar as any test could show, they were 
mechanically perfect beyond question. ( 5) neither 
does the City assume "that the water pressures 
and rates of flow were constantly uniform". (6) 
nor does it "assume" that no "debris or foreign 
matter clogged the pipes" (See R-6 and Mauzy, p. 
113). The City has said nothing at all as to the 
rates of flow or water pressure, nor has it devoted 
one word to the matter of debris. What it did 
was to test this meter, and the test showed an 
inaccuracy of forty-seven per cent. When it had 
found this inaccuracy, it thereupon billed the 
Railroad Cornpany. 

The Railroad Company, again, trying to dis-
prove that which it says the City has assumed, 
turns to p. 127. The witness was Mr. Mauzy. A 
careful reading of this testimony as given by this 
witness does not in any way bear out that for 
which the prosecutor contends. The witness said, 
and it is a fact, that this "type" of meter in good 
order should register accurately. Undoubtedly, 
that is the case, but it should be remembered that 
this witness has not said that this particular meter 
in or out of order should measure accurately; 
knowing nothing of its condition or mechanical 
fitness at the time of installation, how could the 
witnes s testify thus as to this particular meter. 

The argument of counsel, below, did not resolve 
itself into any mathematical formula and it comes 
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with a peculiar effect from a prosecutor who is 
arguing against what it says are ''assumptions'', 
and it is based upon reasoning that he gives with 
a conditional. The Railroad Company says that 
if the meter registered slightly over 50% of the 
amount of water consumed during the test period 
that the inference 1_s necessary that if it had regis-
tered little less .. nan double the amount its record 
would be perfect. To that we give our full con-
sent, limiting it however to the test period. It 
does not follow, however, that if the meter regis-
tered in excess of 47,000 cubic feet per day it was 
functioning 100% accurately prior to the test. 
The meter might have reg~istered 90,000 cubic 
feet per day and still not be functioning properly 
nor registering the amount of water accurately, 
if the meter itself was not accurate, or if it was 
not the proper size and type of meter for that sort 
of service, a wrong registration of this quantity 
of water consumed could occur and the registra-
tion shown on the meter would mean nothing in 
so far as a measurement of quantity was con-
cerned. 

Summary. 

We think at this juncture that we have demon-
strated the unsoundness of the logic of the Rail-
road Company. In a word, its whole argument 
(see stipulation modifying exhibit P-1) is based 
upon the complete assumption that the 12" Her-
sey Torrent Meter functioned accurately in 1908. 
The record in view of the stipulation is barren of 
any such proof. The testimony therefore of Fer-
guson and Coulter is nugatory, and has not in any 
way negatived the soundness of the City's posi-
tion. This lack of evidence of the accuracy of the 
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meter when installed coupled with the ·fact of the 
repeated admission~ of Cou]~ter an'.d Ferguson 
cited supra, that the meter was oversized and not 
fit for accurately mea~·uring water passing 
through this size service line, further substan-
tiates our argument that the City's claim has not 
been disturbed at all by the proof offered by the 
railroad. The rule of law places the burden of 
disproving the City's claim upon the Prosecutor 
of this Writ. We submit that burden still rests 
upon the Railroad's shoulders. The City's claim 
briefly rests on four cardinal points: 

(a) A test made by a test meter which was 
accurate, which demonstrated the inaccu-
racy of the 12" Hersey Torrent Meter 
under actual service conditions .. 

(b) Complete justification for pro -rating the 
demonstrated inaccuracy back to the date 
of the installation of this meter in 1908. 

( c) An accurate computation of the City's 
claim. 

( d) Strictly statutory procedure in the pres-
entation and effort to collect the claim. 

(a) The accuracy of the City's test meter is 
amply justified by the evidence of the City's wit-
nesses and in no part of the prosecutor's proof is 
any attempt made to impeach its integrity. The 
only time any insinuation appears as to the cred-
ibility of this meter was in the appellee 's brief, 
below, and not in its case. Talk and argument is 
far from proof. No success was attained by 
Counsel for the Railroad Company attempting to 
show by cross-examination or otherwise of the 
City's witnesses, that the 12" Hersey Torrent 
Meter was not in fact 47% inaccurate. That it 
was inaccurate in this amount is completely es-
tablished throughout the case, and is further for-
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· tified by the admission of the Railroad's wit-
nesses, that they knew nothing about the accuracy 
of the particular meter in question, and that in all 
events the 12" Hersey on this 8" line was unsuit-
able and unquestionably led to inaccuracy. 

The New York case which was cited above-134 
N. Y. App. Div. 931, is authority for the proposi-
tion that the reading of an accurate meter may be 
made the basis of a charge for a period of inac-
curacy. To seriously consider the Railroad's in-
sinuation that the City's test meter may have be-
come inaccurate during the test period, is too far 
fetched for serious consideration. Even the ad-
verse witness Coulter testifies substantially that 
meters may be presumed accurate for a period of 
at least one year, since he stated that a test should 
be made at least once a year. If this is good prac-
tice, what does anyone think of a meter which was 
over-size for the service and never tested until 14 
years in service had elapsed. If the integrity of 
the City's test meter is impeached, it would be 
difficult indeed for the municipality to collect on 
any inaccuracy, unless a new test meter was in-
serted daily or oftener. And following this a little 
further it could not count upon any fixed revenue 
if the consumer were to question the accuracy of 
any meter on any line. 

(b) The City is justified in pro-rating the aver-
age inaccuracy on this meter, back to the date of 
its installation, because the meter was never 
proper for the service upon which it was used, 
since it was admittedly too large for accurate 
registration of small flows. Again the New York 
case just cited recognizes the impossibility of 
measuring water already drawn through an in-
accurate meter and establishes the principle that 
the municipality might use the readings of an 
accurate meter for a subsequent period to arrive 
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at the average and proper charge for the entire 
period. Again our principle of adjustment was 
accepted by the Railroad when it pays for water 
used prior to the test period, in accordance with 
the inaccuracy established during the test period. 
It will be remembered that there was a further 
test lasting nine months, of which the Railroad 
had notice, at which its representatives attended 
-by reading the meter with City's man at stated 
intervals. During this interval the Railroad 
might have requested a check-up test on our test 
meter, or what is more to the point, it should have 
taken its own meter apart after this test period 
and prove to the City's satisfaction that its meter 
was out of order. If the meter had been taken 
apart and a vice in the mechanism discovered, or 
a broken part or wear and tear appeared, it would 
be an easy matter to judge how long the defect 
had existed, but the Railroad did none of these 
things. It was satisfied with the test and said 
so at the time. It should not now be heard when 
it attempts to depart from the position that it 
took at the time of the test, when there was op-
portunity for them to disprove the City's claim, 
but far from disproving it, repr esentatives of the 
railroad admitted it ( Case, pages 96-97, 98). 

( c) That there has been an accurate computa-
tion of the claim is not disputed by the Railroad 
Company. 

( d) The claim was billed to the Railroad Com-
pany and interest was charged beginning at a 
period thirty days after the actual billing, in ac-
cordance with the City's regulations governing 
the matter. Upon the Railroad's failure to pay, 
the amount was certified to the officer charged 
with the duty of collecting taxes, who entered 
same upon his books, and in strict compliance with 
the statute advertised the _properties served by 
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the city water, for sale. The strict compliance 
with the statute which was not successfully as-
sailed in either the case or the brief of counsel 
below defeats the contention of the appellee en-
tirely. This Court on certiorari will not and can-
not in our judgment, under the cases in this State 
go into the facts here under consideration. 

It is respectfully submitted that the Writ be 
dismissed a.nd that the judgment of the Supreme 
Court below be reversed. 

(2312) 

THOMAS J. BROGAN, 

Attorney for and of Counsel 
with Respondents-Appellants. 

Pandick Press, Inc. , 22 Thames St., New York, U. S. A. 
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LEHIGH VALLEY RAILROAD COM-

PANY, 

Prosecutor-Respondent, 

vs. 

THE MAYOR AND ALDERMEN of 
Jersey City, et al., 
Defendants-Appellants. 

ON APPEAL 
FROM 

SUPREME 
COURT. 

BRIEF FOR PROSECUTOR-RESPONDENT. 

This is an appeal from a judgment of the Su-
preme Court, on certiorari, setting aside an at-
tempted sale of lands of the Railroad Company 
for arrears of water rents asserted by the City 
and the charges on the City's books upon which 
the claim for arrears is based. 

The Facts. 

On :May 23rd, 1908 (p. 161), the City and Prose-
cutor entered into a contract for a supply by the 
City to the Johnston A venue Terminal Yard of 
Prosecutor in Jersey City. Pursuant thereto 
Prosecutor installed a meter, the registration of 
which under the contract (p. 163) should "form 
the basis upon which bills shall be rendered to, 
and payment made by" the Prosecutor, at a speci-
fied rate. 

On the morning of September 14th, 1922, almost 
I '+-~ight years later ( p. 15), the City began a test 

of this meter which lasted 48 hours, ending on 
the morning of September 16th (p. 15). This 
test indicated that the meter, during that 48 hour 
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period, registered but 53% of the water passing 
through it (p. 15). Thereupon, on the assump-
tion that this defect had been constant during a 
prior period of more than four years (back to 
May, 1918), the Director of Streets and Public 
Improvements entered charges on the books of the 
City representing the difference between 100% 
and 53 % , covering a period from May 23rd, 1918 
to Aug11st 23rd, 1922 (four years and three 
months), and rendered a bill amounting to 
$50,930.93 of principal ( p. 15). 

Prosecutor refused to pay this bill (p. 5), al-
though it did pay a bill which included the de-
ficiency disclosed during the test period. On the 
refusal the Director of Streets and Public Im-
provements certified the $50,930.93 plus interest 
of $31,366.17 to the City Collector, as an arrear-
age of water rents, and the latter advertised the 
premises for sale (pp. 5, 7). 

Upon publication of notice of the intention of 
the City to sell the property of the Railroad Com-
pany for such alleged arrearages of water rents, 
the Company applied to the Court of Chancery 
for an injunction to restrain the sale upon the 
ground that the monies claimed were not due and 
that the proceedings were otherwise irreg11lar. 
The Court denied a preliminary injunction, be-
ca use it conceived that there existed an adequate 
remedy at law by certiorari. Such r'efusal of re-
lief was necessarily followed by an immediate ap-
plication for a writ of certiorari which was al-
lowed by Mr. Justice Black (p. 3). 

The return ( pp. 4 et seq.), certifies the test, the 
application of the same percentage of inaccuracy 
to the preceding period, the entries on the City's 
books, rendition of bill and refusal to pay. The 
reasons (pp. 9 et seq.) assigned for reversal 
are broad enough to include the points urged in 
the ensuing discussion. 
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After the filing of the return and reasons, and 
the taking of depositions under the rule had be-
gun, the City, by stipulation (p. 158), enlarged its 
claim by including a still earlier period (Decem-
ber 16, 1908 to l\1ay 28, 1918) and increasing its 
demand $73,597.95, so that the record before the 
Court discloses a claim made by the City amount-
ing to $124,438.88 of principal, plus interest 
amounting to $31,366.17, covering a period of 
12 years and 8 months, based on a test made in 
1922 lasting b~t 48 hours. This enlargement of 
the City's claim resulted from the discovery dur-
ing the taking of depositions that the meter has 
been put in service in 1908 instead of 1918. 

The judgment of the Supreme Court ( Opinion 
at p. 18 of the Case), set aside the attempted sale 
and eradicated the charges on which it was 
founded on three grounds, which form the 
grounds of appeal, as follows: 

1. A charge for water furnished by a mu-
nicipality to an owner or occupant of 
lands is not a tax. 

2. The charges on the books of the City were 
too inaccurate, uncertain and speculative 
to permit the enforcement of their pay-
ment. 

3. There was no evidence before the Court 
which would permit a fixing and determi-
nation of the amount due from the Rail-
road Company. 

Other reasons were advanced by the Company, 
which the Supreme Court deemed it unnecessary 
to consider. We advert to them hereafter, but 
for the purpose of the main argument, conven-
ience, order and logical clarity will be served by 
following the arrangement of the decision and 
grounds of appeal in the following: 
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Discussion. 

The decision of the Supreme Court should be 
affirmed because 

1. Charges for water rates are not taxes. 
2. The charges here do not merit legal sanc-

tion, being inaccurate, uncertain and spec-
ulative. 

3. The evidence is such that the Court is not 
intelligently apprised that any certain 
amount is due the City. 

I . 

Charges for water rates are not taxes~ 

On this point we might content ourselves by 
inviting attention to 

Jersey City vs. Morris C. & B. Co., 41 
N. J. L. 66; 

Jersey City vs. Harrison, 71 N. J. L. 69; 
72 N. J. L. 185; 

Ford vs. Kearny, 91 N. J. L. 671; 
Jersey City vs. Jersey City & Bergen R. 

R. Co., 71 N. J. L. 367; 
Bayonne vs. Standard Oil Co., 81 N. J. L. 

717· ' Dover vs. Richardson, 81 N. J. L. 278; 
21 L. R. A. 519 ; 
12 A. L. R. 1123; 
19 R. C. L. 764, Sec. 69; 
27 R. C. L. 1434, Sec. 50; 
27 R. C. L. 1436, Sec. 52; 
R. C. L. Supp. 3, p. 1554; 
R. C. L. Supp. 4, pp. 1288, 1796; 
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37 Cyc. 709, note 19 tit Taxation; 
43 Corp. Jur., tit Mun Corp., pp. 70, 183; 
Dillon, Mun Corp. 5th, Ed.; 
Cooley, Taxation Ed. 

The earnestness with which the City argues to 
the contrary, however, evokes a courteous reac-
tion toward discussion of the point. 

In this day there can be no question that under 
the law a municipal corporation exercises dual 
functions; one governmental, as delegate of the 
sovereignty of the state, and the other proprie-
tary, in providing for the individual benefit of 
its inhabitants. In the one case it represents 
( indeed is) the sovereign, who can do no wrong 
and is not amenable to the principles or doctrines 
of Respondeat Superior Estoppel, Limitations, 
etc., etc. In the other it is laden with all the, 
legal burdens imposed on individuals and ( so, 
called) private corporations. 

Thus for instance, a municipal corporation is 
exempt from liability for torts committed in the 
exercise of one class of functions, and in the other 
is held to strict accountability for wrongs arising 
out of exactly similar ·circumstances. This ha.s 
been recognized in New Jersey in the following 
cases: 

Bisbing vs. Asbury Park, 80 N. J. L. 416; 
Karpenski vs. South River, 83 N. J. L. 

149 ; 85 N. J. L. 208 ; 
Olesiewicz vs. Camd,en, 100 N. J. L. 336. 

This distinction needs not the development in 
municipal economics ascribed to it by some 
writers, in the enactment of laws permitting Com-
mission Government, Home Rule, City :Managers. 
Initiative and Referenda on Ordinances, etc. Un-
der these acts powers have been liberated and in-
creased, but liabilities have not been diminished, 
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nor characteristics altered. The sanctuary of sov-
ereignty surrounding municipalities 200 years ago 
is still circumscribed, not enlarged nor broadened. 

We suggest, with respect, that the contention of 
the City on this point arises from a confused men-
tal state engendered by the provisions of the 
Home Rule Act of 1917 ( Art. XXXII, Secs. 8, 11, 
12, and the Tax Sale Revision Act of 1918 (p. 
883, Secs. 4, 8, 17). These statutes subject lands 
supplied ·with water by a municipality to a lien 
similar to the lien imposed under the tax law, and 
to liability of sale for nonpayment. 

But these ena.ctments go no further than to gi.ve 
municipalities a preference in the Method of col-
lecting a Debt. In the case of water supplied by 
a private Water Supply concern arrears of rates 
can be recovered only by suit. In the case of a 
municipal supply the City need not sue for ar-
rears; it may seize and sell the land, as for an 
arrearage of taxes. But that fact does not change 
the character of the obligation. If the obligation 
is a debt and not a tax, the Met hod provided for 
its collection cannot alter its legal and inherent 
characteristic. 

A tax is a levy, or cess: a charge for water is a 
debt. 

"The theory of taxation is that it is levied 
for public purposes; that it is an attribute 
essential to the exercise of government, with-
out which it would be powerless to discharge 
its functions. 

It is the public use for it which ma.rks it 
as a tax" (vVater Co. vs. Wa ,de, 59 N. J. L. 
78, 81, quoting from Bal'dwin vs. Fuller, 39 
N. J. L. 576). 

Vreeland' vs. Jersey City, 43 N. J. L. 135, af-
firmed 43 N. J. L. 638, expressly held (p. 136) 
that liability to pay water rents arises from con-
tract, express or implied. 

,., 
i 

. Van _Giesen. vs; Bloomfield, 47 N. J. L. 442, 447, 
1s an 1nstanee of the distinction noted by the 
Supreme Court in the present case (p. 22) be-
tween the governmental function in procuring a 
supply, and the proprietary function of distribu-
tion ., for a price. The one is public, the other is 
not. 

Ta.ylor vs. Smith, 50 N. J. L. 101, thus expresses 
the doctrine, at page 106: 

''Nothing has been better settled in this 
~tate than that the legislature has no author-
ity to delegate the power of general taxation 
oye_r _persons or property, except to political 
d1v1s10ns or corporations of the State, and 
tha.t f_or the sole purpose of enabling them to 
exercttse the powers of governrnent" ( italics 
ours). 

There is nothing in the circumstance o.f a mu-
nicipality delivering water to its inhabitants for a 
price based ( as in this case) on the quantity deliv-
ered, . whieh bears the most remote similarity to a 
tax, or which contains any of the attributes of a 
tax. It amounts to nothing more than a sale of 
personal property, subject to pertinent legal prin-
ciples applicable thereto, e. g., the Statute of 
Frauds, Jersey City vs. liarrison, 71 N. J. L. 69, 
72 N. J. L. 185. As a matter of fact the supply 
in the case . in hand a.rose out of an express con-
tract (Exhibit P-9, p. 161). Both parties were 
bound by the provisions of this contract and not 
by any legal principles emanating from the law 
relating to taxation. 

Taxes do not include water rates paid by private 
consumers for water actually used to a munici-
pality which owns and operates a water works 
system, 37 Cyc. tit. Taxation, p. 709, note 19. 

lVagner vs. Rock Island, 146 Ill. ;139, 34 
N. E. 545; 21 L. R. A. 519; . 
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Preston vs. Detroit, 117 Mich. 589; 76 
N. W. 92; 

Jones vs. Detroit, 34 Mich. 273; 
St. Louis Brewing Ass'n vs. St. Louis, 

140 Mo. 419; 41 S. W. 911; 36 S. \V. 
525; 

Silk11ian vs. Yonkers, 152 N. Y. 327; 46 
N. E. 612; 37 L. R. A. 827; 

Alter vs. Cin-cinnati, 56 Ohio St. 4 7; 46 
N. E. 69; 35 L. R. ~/\.. 737. 

In Twitchell vs. Spokane, 55 Wash. 86; 104 Pac. 
150, 133 A. S. R. 1921; 24 L. R. A. (n. s.) 290, on 
a finding that water rates are not taxes, held that 
a municipality might fix rates which would return 
a profit to it which might be devoted to other 
public purposes. 

Ca,navan vs. Mechanicville, 229 N. Y. 473, 13 
A. L. R. 1123, 128 N. E. 882, expressly held that, 

''while the business of maintaining a munici-
pal water system and supplying water to 
private consumers at a fixed compensation is 
public in its nature, and impressed with a 
public interest, it is not an exercise of gov-
ernmental or police power; a municipal cor-
poration in aggregating and supplying water 
for the extinguishment of fires, discharges a 
governmental function. In operating a wa-
terworks system, distributing water for a 
price to its inhabitants, it acts in its private 
or proprietary capacity, in which it is gov-
erned by the same rides that apply to a private 
corporation so acting" (italics ours). 

To the same effect is 

Springfield &c. Co. vs. Springfield, 292 
Ill. 236, 126 N. E. 739, 18 A. R. L. 929. 

19 R. C. L. 764 Sec. 69; R. C. L. Supp. 4, 1288; 
18 A. L. R. 929, 13 : 
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"It is almost universally conceded that the 
operation of a wa~erworks system, by which 
a. su~ply of water is brought into a town and 
distributed by means of pipes to the resi-
dences and places of business of the inhabi-
ta~1ts, is undertaken by a municipality in its 
private or proprietary capacity". 

Citing 

Oma-ha lVater Co. vs. Omaha, 147 Fed. 
Rep., 77 C. C. A. 267, 8 Anno. Oas. 614; 
12 L. R. A. (n. s.) 736; 

M oitnt Hope Cemetery vs. Boston, 158 
Mass. 509, 33 N. E. 695; 35 A. L. R. 
515· ' Huron Water Works vs. Huron, 7 S. D. 
9, 62 N. W. 975, 50 A. S. R. 817; 38 
L. R. A. 848. 

27 R. C. L. 1434 Sec. 50.-R. C. L. Supp. 3, 1554 · 
5 A. L. R. 1123; 27 R. C. L. 1434 Sec. 72-R. C. L: 
Supp. 4, 1796; 13 A. L. R. 1123: 

"!n supplying water for the use of the in-
habitants for: ~om_est~c and commercial pur-
poses, a municipality is not in the exercise of 
a governmental power, but acts in the same 
capacitr as priva.te corporation, although 
the business is c~rried on for the public ad-
yantage, an~, being public in its nature, is 
impressed with a public use". 

Citing 

W a,qner vs. Rock Islan ,d, 146 Ill. 139, 34 
N. E. 545; 21 L. R. A. 519 · 

' Eastern &c. School vs. Charleston, 271 
Ill. 602, 111 N. E.; 573 L. R. A. 1916, 
D. 991. 

27 R. C. L. 1436, Sec. 52: 

. '' Rents charged by a municipal corpora-
tion for water actually used by private con-
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sumers are not in any just sense taxes so 
that persons against whom they are ch~rged 
are entitled to notice and an opportunity to 
be heard before they are established; water 
rates are imposed and collected merely as 
the compensation or equivalent to be paid, 
by those who choose to receive and use the 
water, for the commodity thus furnished them 
by this City' '. 

Citing 
w .a.gner vs. Rock Island, supra; 
Twitchell vs. Spokan ,e, 55 Wash. 86, 104 

Pac. 150; 133 A. S. R. 1021; 24 L. R. A. 
(n.s.) 290. 

II. 

The charges here are too inaccurate, uncertain 
and speculative to merit legal sanction. 

In the first place, the theory on which the City 
bases its claim is unsound: secondly: the method 
pursued by it in building up the claim is saturated 
with inaccuracy and uncertainty: these two faults 
lead inevitably to the resu1t that the conclusions 
reached are fallacious and purely speculative. 

First, the City's theory is unsound. It is 
founded on the assumption that an inaccuracy 
discovered during a test lasting 48 hours must 
have existed to the same degree during a preced-
ing period of fourteen years, the entire life of the 
meter. 

That theory is this (pp. 42, 43): 
Here is a meter designed or intended ( as its 

name ''Torrent'' indicates) to measure accurately 
only large flows of water. When the rate of ·flo'Y 
falls below 300 gallons a minute, the meter ceases 
to accurately measure the water passing through 
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i! and a varying degree of accuracy in registra-
tion results, depending upon the extent to which 
the rate of flow falls or decreases below 300 gal-
lons minute. Having ascertained that upon two 
days 111 September, 1922, the meter registered only 
53% of the water which passed through it, the 
same fixed, consta .nt rate of consumption was as-
sumed to have existed for the past four years 
(pp. 5, 42). Accordingly, by applying to the 
l~nown consumption, as indicated by the registra-
tion of the meter appearing on the City's books 
t~e constant factor of loss of 47%, the City ar: 
rived at what should have been 100% registration. 
In the first instance, the computation was made 
for the period of four years and three months 
fro:1ll August, 1922, back to Niay, 1918 (p. 42): 
wh1~h amoun~e~ to $50,930.93; and under the stip-
ulation permitting the City to amend its claim a 
second _computation was made for the period 'of 
approximately 10 years from Niay, 1918, back to · 
December, 1908 (p. 158), increasing the City's 
demand by seventy-three thousand and odd 
dollars. 

The meter i7:1 question was tested by the City, 
not to ascertain whether or not it was in good 
order, but to substantiate the assumption that 
whatever lo~s in registration was ascertained 
during the test period could be related back to 
the date of installation of meter regardless of the 
period for which the meter had been in use. This 
assumption is erroneous, is not based upon the 
perform~nce of the meter in fact, is overcome by 
the testimony of the Railroad Company's wit-
n~ss:s, and is practically conceded now by the 
City s experts (pp. 56, 59, 60, 114, 124, 126, 129). 

The meter in question may be briefly described 
(pp. ~6, 52) as a hard rubber wheel, revolving in· 
a horizontal plane, on a vertical spindle inside of 
a metal casing, through which the wate; passes in 



such a manner as to cause the wheel to turn. The 
revolutions of the wheel are converted into a rec-
ord of the volume of passing water by means of 
a train of gears and recording mechanism at the 
top of the wheel. The whole is called a current 
type water meter and is said to operate on the 
inferential principle (see Coulter, p. 52). 

The prosecutor produced Robert E. Ferguson 
(pp. 46, 133) who has been connected with the 
manufacture of Hersey meters for over 20 years 
and whose familiarity with the operation of the 
type of meter in dispute is not questioned. ?pon 
reading his testimony it will be seen that prior to 
1908 and probably as early as 1904, the Hersey 
Com~any, sensing the need for a meter designed 
to meet the requirements of railroad use (stand-
pipes, etc.), brought out the type in question (p. 
136). · 

Prior to shipment from the factory to the Rail-
. road Company, the particular meter was tested 

for accuracy in the shop of the Hersey 1\1:anu-
facturing Company on July 29, 1908, and gave 
the following accuracies for three different rates 
of flow: 

Per Cent Registered by 12" 
Rate Per Minute Torrent Meter 3181410 

600 
100 

31 

99.5 
98.8 
87. 

(See Exhibit P-1 and testimony of Waldo 
S. Coulter.) 

Exhibit P-1, which is the original card record-
ing this test, states the size of the orifice used 
for each of the three different rates, the number 
of cubic feet registered by the meter, and the nu~-
ber of cubic feet of water actually passed through 
the meter by tank measurement. In meeting the 
criticism of the defendant that no pressure is 
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shown on Exhibit P-1, it is impossible to calculate 
the rate of flow through the orifices, and so im-
possible to determine the rate of flow through the 
meter, Ferguson at p. 142 points out that the tests 
were always conducted so that a certain rate of 
flow corresponded to a certain orifice size. There-
fore, when a certain size orifice appears on a test 
card, the rate of flow that was used with that 
orifice is kno-wn in the Hersey shop having been 
the same in every test for an orifice of that size 
(p. 142) : 

"Q. Your FJxhibit P-1 does not disclose any 
rate of flow1 

A. It does by giving the size of the orifice 
through which the water was run. 

Q. There is no pressure 1 
A. There is no pressure there : No, sir, the 

pressure we know and have always known 
and at various times we checked up, not by 
computing, but by stop-watch and floats; so 
we know the orifice is delivering these 
amounts.'' 

The shop test of the particular meter made be-
fore shipment and recorded upon Exhibit P-1 dem-
onstrates that upon flows as low as 100 gallons a 
minute, the meter registered accurately with a 
variation allowable in practice of 3% either side 
of 100%. 

Exhibit P-2 which Ferguson produced is a 
graph or chart showing in a graphic way the 
manufacturer's ' minimum guarantee. In other 
words, while in the actual performance, the meter 
gives a higher degree of efficiency (pp. 48, 55, 
83), registering accurately all flows down to 100 
gallons a minute, the manufacturer limited his 
guarantee of accurate performance to approxi-
mately 300 gallons a minute. On the graph, the 
breaking point, where the horizontal line, running 
from right to left begins to curve downward, is 
between 300 and 320 gallons a minute rate of 
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flow. That guarantee harmonizes and conform_s 
with the specifications later adopted by the Ameri-
can Water Works Association and the New Eng-
land Water Works Association. 

The validity of the shop test of July 29, 1908, 
of the meter in question being thus firmly estab-
lished, it shows that the meter as sold to the 
prosecutor, couJd actually measure al: rates of 
flow observed during the test upon wluch the de-
f end ant City bases its claim ( see Exhibit P-3) • 
The lowest rate of flow observed during that test 
was 126 gallons a minute at 12 :30 P. M., Septem-
ber 15, 1922. The shop test (Exhibit P-1) shows 
that the meter, as sold, measured a rate of 126 
gallons a minute with an accurac~ in excess of 
98.8%. (It is everywhere recognized and con-
ceded that acceptable, practicable accuracy for a 
meter of this type is 97%-see Coulter, p. 53). 

Through the aid of the witness Coulter, an _en-
o-ineer of many years' experience and standing, 0 • 

we think we have been able to demonstrate from 
an analysis of the meter readings taken during 
the 48-hour test in September, 1922, that the re-
sults which the City obtained during that test 
were due to the meter being out of order (pp. 56, 
59). The water used by the Lehigh Valley Rail-
road Company during the test in question flowed, 
first through the 12" Torrent meter, and then 
thro~gh the testing apparatus (see Exhibit R-6). 
The rates of flow through the 12" Torrent meter, 
and through the testing apparatus were thus the 
same and varied in the same manner during test. 
Simultaneous readings of the Torrent meter and 
the test meter were taken every 15 minutes 
throughout the test period of 48 hours, except-
ing one instance when a period of 60 minutes 
elapsed between the two readings. This ~s the 
test which is claimed by the defendant City to 
have shown that the company's meter registered 
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but 53.46% of the water measured by the test 
meter during the 48 hours, and it is upon this test 
that the claim of the defendant City is based. The 
results of the test are shown on Exhibit P-3, where 
the average rate of flow during each 15 minute 
period between the readings of the meters is ex-
pressed in gallons a minute. 

All of the rates of flow observed during the test 
(see Exhibit P-3) were rates which a 12" Torrent 
meter in good order should accurately measure, 
according to the shop test of July 29, 1908 (p. 144), 
yet, with rates as high as 470 gallons a minute, ac-
cording to the City's test meter, there are dozens 
of cases where the Torrent meter apparently failed 
to register a single gallon (see Exhibits P-3 and 
P-6, pp. 145, 152). 

Exhibit P-4 (p. 151) shows reported accuracies 
of the Torrent meter during the test upon which 
the defendant City's claim is based, selected from 
the meter readings taken when the rate of flovv, 
according to the test meter, was about 425 gallons 
a minute. These accuracies vary all the way from 
0 up to 93.9 % . According to the shop test, this 
meter, if in good order, should have registered 
or measured 100% of all of these flows. 

Exhibit P-5 (p. 151) shows some of the reported 
accuracies of the Torrent meter during the test 
of the defendant City when the rate of flow was 
about 600 gallons a minute. These reported ac-
curacies vary all the way from 77.05% to 87.29%, 
likewise, the meter, if in good order, should have 
and would have registered and measured accu-
rately all of the flows shown upon the Exhibit. 
Exhibits P-7 and P-8 show graphically the erra-
tic and inconsistent accuracies reported for the 
Torrent meter during the test by the defendant. 

Upon consulting P-3, it will be observed that 
from 8 :30 A. M. to 8 :45 A. M., September 16, 1922, 
the average rate of flow was 470 gallons a minute, 
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yet, the Torrent meter failed to register a single 
gallon during that 15 minute period. l\{r. Mauzy, 
at page 126: 

"Q. 11r. l\{auzy, I show you Exhibit P-3 
and call your attention to the entry opposite 
9 :45 P. l\L on September 14th, an average 
rate in gallons per minute between the 15 
minute readings of 834 gallons and the regis-
tration by the Hersey of the flow measured 
by the test of only 3o/a. Would you say that 
this Hersey Torrent meter, or a Hersey Tor-
rent meter of this type, in good order, would 
register only 3o/a of any such rate of flow1 

A. Well, that might be due to the manner 
in which the meter reading was taken; that 
is, the last indicates that the Hersey Torrent 
meter was in thousand cubic feet and the 
meter reader might not have read it close to 
the 100 feet. There was no intermediate 
reading taken between on the dials. 

Q. Assuming the validity and the truth of 
your certi:fica te and your meter readings-
and this is your report, is it not 1 

A. Yes. 
Q. It is not the Company's, is it1 
A. No. 
Q. Assuming it to be true, which I have 

done, would you say that a Hersey Torrent 
meter of this type, in good order, would reg-
ister only 3 o/o of any such rate of flow as 
shown in this instance of 834 gallons 1 

A. No, not if the reading was taken accu-
rately.'' 

Exhibit P-6 (p. 152), prepared from Exhibit 
P-3, shows that of 50 instances, when the rate was 
between 200 and 300 gallons a minute, the Torrent 
meter apparently failed to register a single gal-
lon in 33 cases out of the 50. Yet, according to the 
shop test, the Torrent meter should have shown 
99o/o accuracy for flows between 200 and 300 gal-
lons a minute. 

The shop test of the meter showed a higher de-
gree of accuracy than that subsequently required 
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by the American Water Works Asso . t· b cia 10n, or 
su sequently guaranteed by the manufacturer as 
appears on the graph Exhibit p 2 T h h a 12" ' - . o s ow w at 

bl 
curre~t type meter in good order should be 

a e to d f ·t d'd . o, I I I no more than conform to the 
requ1r_e~ents of the American Water Works 
Association, or did no more th 1· an 1ve up to the 
guara~tee of_ t~e manufacturer, a comparison is 
made in Exh1b1t P-3 between the accuracy of the 
Torrent meter during the City's test and the 
accuracy shown by p 2 Th" . th th' - . is comparison shows 

ree 1ngs: 

1. The in~ccuracy of the 12" Torrent meter 
( assuming the test meter to ha . tered t 1 ) ve reg1s-accura e 3:" was so gross during the 
test. that there is no escape from th 
cluts1on that it was out of order if th~ 
me er was correct. 

2. If the Torr~nt meter had but develo ed 
the accuracies required by the W 
Works Association for such metert 1~ 
would have measured 99.4% of all 'the 
re1!~te~~ 96.4% if the allowable 3% be 

3. If the Torrent meter had maintained the 
accuracy shown by the shop test of that 
meter on July 29, 1908, it would have 
measured upwards of 99% of all the water. 

Durino· th t I· f . . o. e a nng o the depositions to su ort 
this wnt, it developed that the City had condppt d 
three th t t uc e 98) o er es s of the meter in question (pp. 95, 

1 
· O~e of those was in the month of August 

922, prior to the 48-hour test to which f has b d re erence 
een ma e, when only 500 cubic feet of water 

was passed through the test meter It d d b · was con-
ce e y the City's witness that that test was of 
::t value (P?· 120, 122). The other two corrobo-

e the cla:m of the Railroad Company that the 
results obtained by the 48-hour test of September 
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1922, cannot be relied upon as a standard or basis 
upon which a charge may be made for 14 years 
prior thereto. These two other tests really 
demonstrate that the meter in question w.as out 
of order when the September test was made, a~ 
upon which test the claim of the defendant City 
is based. The first of these other two tests was 
held on August 31, 1922, and the other from May 
8 1923 to February 23, 1924, or a period of nine 
~onths. The results obtained by the test of 
August 31, 1922, are shown on Exhibit R-2. This 
test was made prior, of course, to the 48-hour test 
and during it, other apparatus was used and the 
test was made under different conditions. The 
method which the defendant pursued was to close 
the valve on the outlet side of the Torrent meter 
so that no water whatever passed through it to 
the Railroad Company, and to a connection be-
tween the Torrent meter and its outlet valve · a 
hose was attached leading to the test meter and on 
the outlet side of the test meter was a pipe with 
a control orifice. Water passed through the 
Torrent meter thence through the hose, thence ' . 

through the test meter, and was then discharged 
out upon the ground. For each different orifice 
described in Exhibit R-2 the flow was steady and 
as constant practically as it would be in a labora-
tory test. In other words, the City's test was of 
such a character as to exclude any condition of 
the Railroad Company's service from affecting 
the operation of the meter so that sudden demands 
for water, or sudden cessation in its use through 
the sudden opening or shutting of valves, or sud-
den sharp "pulls" on the line which might be 
said to occur during a day of service, were not 
present. The method that was adopted is de-
scribed in Mauzy's testimony at p. 123. 

This test showed that when the rate of flow was 
about 530 gallons a minute, the Torrent meter 
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registered 99% of the water passing through it; 
while with a rate of flow of about 468 gallons a 
minute, it failed to register a single gallon. 

Here, then, on August 31, 1922, was made the 
equivalent of the shop test of the Torrent meter 
undertaken at Boston, July 29, 1908, and the two 
tests are directly comparable. Yet, whereas in 
1908, flows of 468 gallons a minute were accurately 
measured; in 1922, the meter failed to measure a 
drop of water on such flows. The City's witness, 
Mauzy, was hard -pressed to explain the discrep-
ancy in the performance of this meter under lab-
oratory conditions which he produced in the field 
through the medium of the test conducted by him 
(p. 124). 

'' Q. This flow was as fixed and as constant 
practically as the laboratory test which you 
conducted on your Crest meter, was it not 1 

A. That is correct. 
Q. In other words, you produced in the 

field conditions which prevailed in the labora-
tory 1 

A. That is right. 
Q. Now right here, Mr. :Mauzy, with rates 

of flow constant, unvarying, unfluctuating, and 
unaffected by any conditions in the line, and 
being approximately similar to the ideal con-
ditions prevailing in the laboratory, you have 
a variation in this meter where on a rate of 
flow of 530 gallons a minute approximately, it 
registered 99%, and on a rate of flow of 468 
gallons a minute, it did not register anything 1 

A. That is right. 
Q. Was the meter out of order 1 
A. That I could not say, whether it was or 

was not. · 
Q. What is your best guess 1 
A. I could not state whether it was out of 

order or not. 
Q. Give me your opinion. 
A. I cannot give you an opinion-unless I 

take the meter apart. 
Q. What do you think 1 
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A. It might have been out of order and it 
might not. 

Q. Don't you think it was T 
A. That I could not state. 
Q. Are yo~ wil~ing to say tha~ meter .of 

this type registering under cond1tio1;s. paral-
leling or correspo~ding to the conditions of 
a laboratory test with rates of flow progress-
ing through that meter, unaffected ~y fluctua-
tions constant and fixed and unvary1_ng, show-
ing s~ch a violent change, would re?1-ster 99·7° 
on 530 gallons a minute an~ ~oth1ng on 468 
gallons a minute-are you w1lhng to say that 
that meter was in good order T • 

A. If it had been in good or~er, according 
to the manufacturer's chart, 1t would have 
registered on the 2" and 2½" flows. 

Q. According to your knowl_edg~, as a 
meter-man, of this type of meter, 1f this met~r 
had been in good order and not faulty, it 
should have registered all three flows shown 
on this chart, should it not T 

A. Yes. f 
Q. So that it is not a violent assump 10n, 

is it, for me to say that when you conducted 
your test of August 31, 1922, and got the re-
sults with a fixed, constant flow of water that 
you did that meter was out of order T · 

A. P~rhaps it was out of order.. . . . . 
Q. But certainly a meter . of this type 1:1 

good order should have registered approx~-
mately 100% of the water flowing through it 
under these conditions, and at the_ rate~ ~f 
flow that did not go through-that 1s so, 1s it 
not OJ . A. I would not say 100% but it would have 
registered something. 

Q. How much! . . f th 
A. It just depends upon the condition o e 

meter when it was new. . . 
Q. Assuming it was a meter 1n good condi-

tion! · d A. A perfect meter would have reg1stere 
100%. · t d Q. A perfect meter would hav~ reg1s ere 

· 10070 on a flow of 468 gallons a minute T 
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A. Yes. 
Q. That is right T 
A. Yes. 
Q. And it would have registered 100% on 

a flow of 530 gallons a minute T 
A. Yes.'' 

The witness struggled as long as he could to 
"get off the hook" but finally had to admit that 
if the meter had been in good order, it would have 
registered 100% on both flows (see Mauzy's testi-
mony, Case, p. 126). 

The same witness concedes (pp. 113, 117) that 
no repairs were made to the meter between August 
31, 1922, and September 14, 1922, when the City 
began the 48-hour test in question upon which 
the disputed amounts are predicated. Hence the 
conclusion would seem to be irresistible that if the 
meter were out of order on August 31st and no 
repairs were made to it in the interim, it must 
have been out of order when the City began its 
test of September 14, 1922. Likewise (p. 128) 
Mr. Mauzy conceded that no repairs had been 
made to the meter between September 16, 1922, 
and May 8, 1923, when the nine months' test began, 
and we insist that the meter must have been in 
the same condition of bad order when the nine 
months' test was commenced. 

Hence we say that the results which the City 
obtained in the test of September, 1922, upon 
which it based a charge of some $124,000 against 
the prosecutor company were so obtained during 
a period when the meter in question was mechani-
cally out of order. No one can tell when that con-
dition developed for the first time (p. 126). It 
may have begun the day before the test of August 
31st was instituted. The meter may have regis-
tered within its scope perfectly from the day of 
installation in 1908 down to the day before the 
test of August 31st when, for some cause, the pos-



22, 

sibility of which is present in turbine meters of 
this type, it may have gotten out of order. 

The witness Mauzy, at p. 126, says: 

"Q. So that so far as you know, there is 
no human way of telling just when that meter 
got out of order-is that right 1 

A. That is right." 

The meter itself was junked and sold for scrap 
after the Railroad Company was ordered by the 
City to remove it from service (p. 126). Mr. 
Mauzy concedes (p. 125) that no one could pos-
sibly tell without an examination of the interior 
mechanism of the registering portion of the meter 
whether or not it was in good order, and if in poor 
condition, when that developed. 

Some effort was made during the taking of depo-
sitions to discredit the shop test of the Torrent 
meter by attempting to show that it was made with 
steady and controlled rates of flow and that a 
similar degree of accuracy could not be obtained 
in a pipe line where the flows varied or fluctu-
ated (p. 49). There is a departure from labora-
tory test accuracies when the rate of flow fluctu-
ates suddenly and widely, but as tests made by 
Ferguson show these departures take the form of 
over-registration (pp. 133, 134), whereas the City 
endeavors to have it appear that the effect of 
changes in the rate is to cause the meter to under-
regist er. This was taken as a possible basis for 
the claim that the accuracies of the meter in ques-
tion during the period covered by the claim must 
have been substantially less than those developed 
during the shop test. However, the tests made by 
Ferguson show conclusively that if the rate of flow 
changes suddenly, widely and repeatedly at short 
intervals, a 12" Torrent meter registers more 
water tharn passes thro'llgh it. Mr. Ferguson's 
testimony on this point was not attacked on cross-
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examination, the effort being limited to attempt-
ing to show that the meter used for the test was 
not exactly the same as the one in question in 
this case. J\,fr. Ferguson, however, showed there 
were changes in other devices and that such 
changes as there had been were simply in the 
casing, and whatever they were, their effect was 
to reduce the amount o.f over-regis 1tration (p. 
134). 

A second additional effect of variance in the 
rate of flow occurs when the rate falls so low that 
the meter cannot accurately measure it· that is 
while the shop test showed that the meter could 
measure a rate of 600 gallons a minute with an 
accuracy of 99.8%, it could measure a rate of 31 
gallons a minute with an accuracy of but 87%. 
If in service, the flow should fall at all times to 31 
?allo~s a minute, therefore the accuracy of reg-
istration at that time would be but 87%, 

The City endeavored to show that although the 
average rates during the 15 minute periods during 
the 48-hour test were as shown by P-3 (all of which 
are higher than the lowest flow the meter could 
accurately measure according to the shop test) 
there might nevertheless have been times during 
the 15 minute period when the rate of flow fell far 
below the average and was under-registered. 

The witness Coulter, however, showed how the 
most extreme assumptions along this line would 
fail to account for the observed inaccur~cies of 
the meter. He testified that if it be assumed that 
during a 15 minute period, when the average rate 
of flow was 367 gallons a minute, the flow was 50 
gallons a minute for 10 minutes during which no 
water was measured by the meter and a thousand 
gallons a minute for five minutes during which all 
the water was measured by the meter, the result-
ing accuracy for the 15 minute period would be 
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91% (pp. 67, 87). Even the most extreme varia-
tions of this character would, the ref ore, fail to in 
any way account for the inaccuracy claimed by the 
defendant City. For example, Exhibit P-3 shows 
that at 8 :45 P. M., September 14, 1922, during the 
48-hour test, a rate of flow of 378 gallons a min-
ute was not registered at aU by the Torrent meter. 
At 12 :45 A. :M., September 15, 1922, but 39.38% 
on a rate of 380 gallons a minute was registered 
by the Torrent and so on. 

In any event, there is nothing whatever to show 
that any such variance of the rate took place dur-
ing any of the 15 minute periods of the test. The 
test figures of the City were presented as correct 
and it cannot be permitted to go, behind them with 
suspicions that they do not state the facts. 

The witness :Mauzy admitted ( see case, p. 120) 
that no wide and sudden fluctuations could have 
taken place during the test because of the fact of 
the compounding valve used by Jersey City as a 
part of its testing apparatus. 

"Q. You understand, I believe, that a wheel 
without brake bars has a tendency to spin or 
over-register when the rate of flow changes 
suddenlv1 

A. If the Crest meter was in the line with-
out the compounding valve, this is liable to 
happen, but with the compounding valve, I do 
not believe that the Crest meter would spin 
with change in the rate of flow.'' 

And again, at p. 119, he unequivocally admitted 
there were no changes in the rate of flo·w during 
the test by the defendant that would affect the 
meter. 

"Q. What is your opinion with respect to 
the sudden changes in the rate of flow exist-
ing in the Johnston A venue main during the 
test. \Vould they be sufficient to cause a 
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me~er of ~he turbine or inferential type to 
reg1ster with appreciable inaccuracyOJ 

A. No, sir. · 
Q. They would not 1 
A. No, sir. 
Q. So t~at therefore the Hersey meter was 

not unsm~able to measure changes in the 
rates, was 1t 1 

A. Not dur~ng the test period. 
Q. Not during the test period-of course 

you have ~o other knowledge of condition~ 
that preva~led there, have you 1 

A. No, sir. 
Q. ! ou~ knowledge of the conditions that 

prevailed 1s derived from the results revealed 
by your test 1 

A. That is right.'' 

We submit, therefore, that there remained but 
one or possibly both of two explanations for the 
flow of the 12" Torrent meter to register accu-
rately during the 48-hour test. 

First, the test meter registered inaccur-
ately. 

S~cond, the Torrent meter was out of order 
dunng the test in question. 

The City's records contain the con.tract, evi-
dence of the installation of the meter in 1908 and 
the p_ayment of bills monthly as rendered. No 
question had ever been raised by the City that the 
meter. was not of the proper type, or that its con-
struction . was such that it was not designed to 
fully reg1ster flows belo,w a certain minimum. 
I:1stead, for a period of fourteen years the par-
ties assumed that the contract was being per-
formed (pp. 116, 117). 

A~ first blush, it would seem that in this pro-
ceeding, the burden is on the Prosecutor to prove 
~hat the City is wrong. But we submit that when 
it becomes apparent the claim was based upon 
pure assumption, then the burden was cast upon 
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the City to demonstrate at least that the assump-
tion had a substantial basis of fact. What hap 
pened was that after the test, the City, knovring 
the type of meter under inspection and the work 
for which it was designed, concluded that over 
any given period it would register only 53o/o of 
the water passing through-that being the per-
centage of registration during the test period, 
entered the charges on the City's books, and pro-
ceeded to enforce a lien for arrears. 

In this conclusion there were two assumptions 
both vital, and if untrue ( as we have just demon-
strated), fatal to the City ''s claim. In the first 
place, in the assumption that the meter was not 
designed to register accurately anything but large 
flows the conclusion must have assumed that dur-

' ing the test period it would register large flows 
accu.raitely; that is, that it was in good order to 
perform the work for which it was ~esigne~. 
Secondly, it must have assumed that this condi-
tion of good order constantly prevailed through-
out the fourteen years covered by the charges. 

Ba.yonne vs. St(Jfrt-dard Oil Co., 81 N. J. L. 717, 
was a suit by the City to recover water charges 
covering a period of two years and eight months, 
based upon tests covering seven and two months 
respectively. Defendant was taking· water through 
twentv-three meters; the test consisted of the in-
sertio~ of test meters in the City mains at distant 
points, deducting from the quantities registered 
on these meters the quantities taken by other con-
sumers on the line, and chargi.ng the remainder 
to defendant. Plaintiff was non-suited at the trial 
and this was affirmed by the Court of Errors and 
Appeals on the following grounds, applicable 
here: 

1. The City .'s hooks of account were not a 
record of sale and delivery of water, but 
of condu .sions drawn by the water depart-
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ment, and such a record is no evidence of 
sale and delivery. 

2. The proofs failed to show that one set of 
meters should be preferred to the defend-
ant's meters, as to accuracy-no tests hav-
ing been made of the latter during the dis-
puted period. 

3. Fraud will never be adjudged upon facts 
which are assumed, but not proved. 

4. Expert opinion is valueless, and therefore 
inadmissible, unless it it rested upon 
proven or admitted facts, not assumptions 
of fact. 

5. The fact that meters had not been re-
paired does not prove they were not in 
need of repair, particularly in the absence 
of proof of examination which showed 
them to be in apparent good order. 

This case was followed by the Supreme Court 
in Dover vs. Richardsorn, 81 N. J. L. 278, in which 
the City sued in tort for unlawful diversion of a 
water supply. The'. defendant had sunk we1ls 
on the lands of its factory plant and also had an 
emergency connection with the City main. The 
allegation was that the water sued for was unlaw-
fully abstracted from the City supply. The proof 
of this was evidence of two experts whose opin-
ion testimony was rejected by the Supreme Court 
because it ignored the possibility of leaks and 
other factors, and was based on the assumption 
of perfect conditions during their test. The court 
held that while such testimony was proper as a 
link in a chain, yet standing alone it was worth-
less-' 'no evidence' '-and the verdict being 
predicated thereon, was set saide. 

At the time of the certification by the Water 
Department to the City Collector, the City's case 
in its entirety consisted merely in the book en-



28 

tries-condemned in the Bayonne case - based 
upon the assumptions of the City's engineers-
condemned in the Dover case - hence it was with-
out any evidence or proof which would justify the 
certificate of arrears or the sale thereunder. 

Secondly, the method pursued by the City in 
building up its claim was such as to lead to error, 
inaccuracy and uncertainty. In the first place the 
City's own meter by which the test was made was 
not reliable; and secondly, the test itself was in-
sufficient and incomplete. · 

The So-Called Test Is Not Conclusive. 

(a) The testing meters were unreliable. 
The meter in dispute was a twelve inch meter 

known as the velocity or torrent type or Hersey 
Torrent Meter, Model T. The test was made by 
inserting in the line a compound meter consisting 
of six-inch Crest meter and one-inch Trident watch 
dog disc meter, operating in conjunction with a 
six-inch watch dog compounding valve. The 
larger Crest meter is of the turbine type, easily 
disarranged, resulting in a tendency to over-
register (pp. 113, 114). 

The main meter of the apparatus used to test 
the twelve-inch T. meter was a six-inch current 
type meter operated on the same principle as the 
Torrent meter ( see Mauzy, p. 111). J\1:any of the 
criticisms of the Torrent meter employed by the 
defendant City, the ref ore, apply with equal force 
to the City's own test mete-r. Mr. Mauzy's testi-
mony establishes that the accuracy of the testing 
apparatus used by the City is open to question. 
The apparatus was tested at the Jersey City 
Laboratory before it was installed in Johnston 
Ave., Jersey City, to test the Torrent meter but 
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it was never tested afterwards. The apparatus 
was of a type which could develop serious inaccu-
racy and failure to test it upon the conclusion of 
the September, 1922, test, upon which the de-
fendant's claim is based, suggests the doubt that 
it maintained its accuracy during the test run with 
the Torrent meter. The same apparatus was em-
ployed by the City for the test following the 
September test but it was never examined or again 
tested after its original installation in Johnston 
Ave. (see Mauzy, p. 113). Further, Mr. Mauzy 
admits that the six-inch current type meter used 
for testing the Torrent meter has two wheels or 
runners on a single vertical shaft each preceded 
by a cup shaped screen; that the theory of design 
and operation is such that the flow must be evenly 
divided between the two wheels if the apparatus is 
to measure water accurately; and that if one 
screen were to become clogged with foreign sub-
stance so completely that one wheel was blocked 
off and the water, as a result, flowed through one 
wheel, the test meter would register twice the 
amount of water actually passing through it. 
Hence, we say that the test of the twelve-inch 
Torrent meter was inconclusive and invalid, be-
cause the sustained accuracy of the test meter was 
not proved before the conclusion of the test. 

(b) The test was insufficient and incomplete. 

While the test on which the claim of the City is 
based lasted only forty-eight hours, it does not 
appear that the test meters were themselves tested 
for accuracy during or after the test (pp. 113, 
114). Nor was the Prosecutor's meter tested be-
fore, during or after the test, to ascertain whether 
it performed its normal function accurately-that 
is, whether the larger flows which it was designed 
to accommodate were being fully registered (pp. 
113, 117). Nor was any examination made of the 
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mechanism of the meter o;r of the condition of the 
pipe line feeding it, to ascertain deterioration due 
to wear and tear, or the possible presence of 
foreign matter in the pipe or meter, which would 
interfere with or prevent accurate registration. 
If either of these accidentals were present, the 
claim of the City fails because that would prove 
conclusively that the derangement was temporary 
in character, thereby overthrowing the theory that 
the inaccuracy had continued over a series of years 
coincident with the entire life of the meter. 

La stly, the conclusions drawn from the dual 
preliminary error necessarily were fallacious and 
speculative. 

The Conclusions Drawn From the Test Are Fallacious. 

The conclusions drawn by the City is that as 
th e meter registered only 53% during the 48-hour 
test, it under-registered to that same degree dur-
ing the preceding 14 years of its life. 

The mere statement of this conclusion based on 
that pr emise should be enough to condemn it. Be-
tween the two there are too many assumptions op-
posed to common knowledge, some o.f them dis-
proven in this case, and others unverified. A few 
of these assumptions are as follows: 

1. That the meter in dispute would not reg-
ister at all below a minimum flow per min-
ute. Disproven (pp. 47, 53, 76, 78, 82). 

2. That the meter in question was in good or-
der, i. e., it would accurately register the 
larger flows. Disproven (pp. 56, 59, 124, 
127, 129, 131). 

3. That this good order condition constantly 
prevailed the 14 years' life of the meter. 
Doubtful and unverified. 

4. That the testing meters were accurate. 
Doubtful and unverified. 
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5. That the water pressures and rates of flow 
were constantly uniform. Doubtful and 
unverified. 

6. That during the test period and during 
t~e 14 years preceding, no debris or for-
e1~n matter clogged the pipes or mech-
arnsm of the meter. Doubtful and unveri-
fied. 

Prior to the City's tests of the Torrent meter 
in question in August, 1922, it never made a test 
of that meter during the 14 years it had been in 
service. The City never cleaned the Torrent 
meter during all that time. Its sole attention to 
the meter consisted in making minor repairs to 
the registering mechanism at the top of the wheel 
but never once was the interior me.chan.ism in-
spected or repaired ( see Mauzy, p. 117). In fail-
ing to inspect, and if found necessary to repair or 
demand the replacement of that meter, it failed 
to conform to what is everywhere recognized 
among water works men as good practice ( see 
Coulter, p. 56). 

As a matter of fact, the table annexed to the let-
ter transmitting the bill, pag·e 29, shows that dur-
ing the period from 1918 to March 1921 the 

' ' meter in question registered with approximate 
uniformity about double the quantities registered 
from :March, 1921, down to · and including the test. 

This same approximation of larger quantities 
is carried through in the supplementary claim 
from December, 1908, to May, 1918. 

This seems to us to be conclusive against the 
City. If, during the test period, the meter reg-
istered slightly over 50% of the amount consumed, 
it is fair to infer that if it had registered little 
less than double the amount, its reco,rd would be 
perfect. That is exactly what happened during all 
the period preceding March 23rd, 1921. 
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To put the matter in another way. If during 
the test period and for some time prior thereto 
the meter registered a consumption of 25,000 cubic 
feet per day and the consumption was in fa.ct 
47,000 cubic feet per day, the registration there-
fore would be but 53%. If prior to the test, how-
ever, for any considerable period the meter reg-
istered in excess of 47,000 cubic feet per day, the 
conclusion is irresistible that it was functioning: 
100%, Q. E. D. 

I I I . 

The evide~ce is such that the Court is not intel-
ligently apprised that any certain amount is due. 

The finding of the Supreme Court (p. 24) 
is that "there is no evidence before us of 
such character as will permit a fixing and 
determining of the amount, if any, due from 
the prosecutor." 

The only evidence before the Court as to the 
amount claimed is that of the result of the 48 
hours test and the application of that result to 
the preceding 14-year period. Upon this the en-
tries in the City's books were made. 

We submit as matter of law that before the 
City could legally enter the charges on its books, 
or before those entries could achieve legal sanc-
tion, there must have existed legal evidence of a 
competence and sufficiency to warrant a verdict 
by a jury in an action at law. The utmost effect 
that can be given to these entries under the Home 
Rule and Tax Sale Revision Acts is that of a 
verdict. But that of course would constitute the 
City arbiter in its own cause. The real situation 
is that the City by its attempted sale is seeking, 
by the exclusive remedy provided by those stat-
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utes, to enforce a claim which otherwise it could 
not establish except by action at law, as was at-
tempted in the Morris Canal, Ford, Standard Oil 
and Richardson cases, supra. 

The effect of these statutes is merely to change 
the situation of the parties, compelling the prop-
erty owner to become the actor instead of the 
City-incidentally perhaps burdening the owner 
with an onus not proper to cast upon him. 

Paragraph 11 of Article XXXII of the Home 
Rule Act of 1917 constitutes water rents a lien 
on real estate when the water is supplied by a 
municipality. Paragraph 12 requires that such 
charges, when in arrears for six months, be cer-
tified to the Collector of Taxes, upon which cer-
tification they become liens as for taxes, enforce-
able as such. Section 17 of the Tax Sale Revision 
(P. L. 1918, pp. 883, 886) requires the Collector 
to list such arrears as of July 1st, and ( Section 
18) to advertise the property for sale. 

This is the method accorded to municipalities 
(in preference to private water companies) for 
the collection of moneys claimed to be due for 
water rents. But this preference in procedure 
does not carry with it any change in the Law of 
Evidence, exempting municipalities from the ap-
plication of legal principles relating to contract 
obligations or debts arising therefrom. The writ 
in this case is directed not only to the attempted 
sale of the lands, but to the entries on the books 
of the Water Department and the certificate to 
the City Collector which resulted in the adver-
tisement of sale. 

Our insistment is that to warrant the imposi-
tion of a lien under the Home Rule Act, and the 
certificate to the City Collector there must have 
been due to the City (a) water rents, and (b) 
water rents overdue and in arrear. The only 
evidence as to either were the entries on the 
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City's books ( condemned in the Stand :ard Oil 
case), and the assumptions of the City Engineers 
( condemned in the Richardson case). And this 
was the sum and substance of the evidence be-
fore the Supreme Court. 

The remaining point in the ground of appeal 
attacks the finding of the Supreme Court that 
'' there is no evidence before us of such a charac-
ter as will permit a fixing and determining of the 
amount, if any, due from the prosecutor." · On 
this point respondent respectfully submits, 

IV. 

There is no evidence which warrants the find-
ing of an amount certain to be due. 

We do not hesitate to discuss the weight of the 
evidence on the merits, but in so doing we do not 
waive the point we now make, that this conclusion 
of the Supreme Court is a finding of fact which 
this court will not review on appeal. The cases 
on this point are so numerous as to render cita-
tion unnecessary. 

We anticipate however, that the City will as-
sume the burden of demonstrating that on the 
record there is evidence to sustain a finding 
(verdict) of some certain amount other than the 
amount claimed by it in the first instance. This 
is the position into which it is forced by this as-
assignment of error (ground of appeal). The 
S,upreme Court found ( also as fact) that the 
amount claimed is not due; we hope we have dem-
onstrated that this finding is correct. 

If this be so the question is presented: If any-
thing is due, how much is it 1 The City in its de-
positions and in its argument before the Supreme 
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Court contended for the amount entered on the 
books of the City, and no other, Respondent as 
the actor, could and was required to do nothing 
more than establish, prim.a, facie, that those en-
tries were arbitrary and unwarranted. True, in 
one or two instances, more satisfactory methods 
of test and more logical applications of the City's 
test, were suggested; conjectures based on such 
suggestions were presented, but they were avow-
edly nothing more than conjecture and not in any 
sense an admission of a certain amount due, be-
cause they were based on the correctness of the 
reports of the City's figures. 

Having satisfactorily carried its burden, re-
spondent was justified in resting its case, and 
having heard the case made by the City-a case 
which was merely a reiteration of the original 
claims and reasons therefor-was precluded by 
that circumstance from presenting rebuttal. 

The entire effort of the City were directed to 
justifying the amount entered on the City's books 
at the time of the allowance of the writ. As the 
case developed the logic of its false premise drove 
the City into the egregious situation of increas-
ing its claim by extending the original period 
covered by its fallacious assumptions, to cover 
the entire life of the disputed meter. 

The Supreme Court properly held that no re-
covery could be had in an action at law on the 
theory advanced by the City. On the record be-
fore the Court, this theory being adhered to by 
the City, verdict for any amount could not be 
maintained-not even for nominal damages. 

If the testimony before the Supreme Court had 
been presented at a trial before a jury at misi 
priu -s there would necessarily have been a non 
suit or direction of a verdict for nominal dam-
ages; no other course could have been sustained, 
for the only proof of dereliction was confined to 
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the period of the 48-hour test, and the amount 
claimed f o,r the period was paid. 

All the other testimony in the case consisted of 
assumption pro and con, based on that test, none 
of which, on either side, would justify a finding, 
or even approximation, of any amount due the 
City. 

The reasons filed in the Supreme Court em-
braced matters of moment which the Court did not 
:find itself called upon to consider. We, the ref ore, 
as to those matters, content ourselves with repeti-
tion of the argument below: 

v. 
The City is now estopped from asserting its 

claim. 

The meter was installed in 1908 under the con-
tract Exhibit P-9 (p. 161). It must have been 
approved by the City. At least the case is bare 
of any suggestion, that the City questioned either 
its accuracy or suitability (pp. 116, 117). Then 
for a period of 14 years readings were taken and 
bills rendered and paid monthly. 

We insist that in making and performing the 
contract the City was acting in a quasi private 
character rather than performing a governmental 
function, and is bound as a private water company 
would be. True, under the Home Rule Act of 
1917 (Article XXXII, Secs. 8, 11, 12) and the Tax 
Sale Revision Act of 1918 (p. 883, Secs. 4, 8, 17) 
municipalities are preferred to private water com-
panies in that arrears of water rents are consti-
tuted municipal liens for which the property may 
be sold. But this preference extends only to the 
means of enforcing payment, and does not change 
the legal principles affecting the origin of the obli-
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gation to pay or the determination of the justice 
of the claim. The law still is, as to municipal cor-
porations, that "the obligation to pay water rates 
will arise only upon a contract express or im-
plied. " Jersey City vs. Morris Can.al and Bank-
ing Co., 41 N. J. L. 66, 69. 

We have here an express contract, performed 
on both sides for over fourteen years, without 
any question on either side-in fact, with the City 
in substantial control. Then out of a clear sky 
comes the claim that the City is entitled to more 
money than it received on its own demands every 
month. Those demands, because of the quanti-
ties of water represented, should have apprised 
the City as to whether or not this "large flow" 
meter was accommodating flows large enough to 
produce 100% registration. 

Under such circumstances a private company 
would certainly b~ estopped from asserting a 
claim of the character now before the Court, ex-
cept possibly on the ground of fraud. That fea-
ture is not even suggested here and of course will 
not be presumed. Dove r vs. Richardson, 81 N. J. 
L. 278. In this situation the City is in no better 
position that a private concern would be. 

Whatever may be said of the original claim to 
which this writ is directed, the City should cer-
tainly be estopped from asserting the later claim 
for an additional $73,507.95. The city made its 
test and as a result entered the original charge 
on its books, in September, 1922. Almost four 
years afterward, in 1926, it sought to enforce pay-
ment of this sum only, by sale of the lands of 
Prosecutor. After the writ, return and reasons 
were filed, and after the taking of affidavits had 
begun, it seeks to enlarge its original claim by 
almost 150%. The stipulation, of course, was 
without prejudice, and merely admits that the 
City makes the claim. 
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The City knew of the installation of the meter 
in 1908, pursuant to the contract of that year. 
Y t . 1922 with full knowledge of all the facts, 

e in ' . . 1918 it asserts a lien for the period beginning i~ .. 
Suppose the Company had acquiesced i~ this 

original <::harge, and paid it. Would t~e City be 
heard thereafter to assert another claim on the 
same subject matter, extending ten years farther 
back~ 

At no time prior to the September test of 1922, 
durino· all the period covered by its claim repre-
senti;g the entire period for which the met~r had 
been in service, did the City notify the Railroad 
Company or the Prosecutor that the To:rent 
meter in question was, for any reason, unsatisfac-• 
tory or inadequate (pp. 116-11!)- The Railroad 
Company had no reason to beheve that the Tor-
rent meter was not adequate to meet all the con-
ditions of service (see Mauzy, p. 117). · 

'' Q. Other than the minor repa~rs you ha:7e 
referred to, there were no repairs ~ade in 
this meter for all of the 14 years of its usef 

A. No, sir. . 
Q. So far as you know during th~ 14-year 

period of its use fr 'om 1908 to 1922, did Jersey 
City ever notify the Railroad Co. that the 
meter, because of its type_ or size, or f~r any 
other reason, was unsatisfactory or inade-
quate f . 

A. I cannot find any record in the depart-
inent where the City requested the meter be 
changed. 

Q. So far as those records or your knowl-
edge go, the Railroad Company h!1-d no rea-
son to believe that the meter was inadequate 
to meet any conditions of service f 

A. I believe that is correct. . 
Q. During all the period of its use from 

1908 down to 1922 when the test was made, 
Jersey City regularly billeq the Company ~or 
water consumed through the meter, which 
bills were as regularly paid? A. Yes.'' 
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Accordingly, it will be seen that during all the 
period of its use from 1908 to 1922, when the tests 
were made by the defendant, Jersey City reg11-
larly billed Lehigh Valley Railroad Company for 
water taken through the Torrent meter in aceord-
ance with the readings it made on the dials of the 
n1eter, which bills were as regularly paid and 
payment accepted by Jersey City without protest. 

V. 

The claims for interest are unjustified and 
erroneous. 

The items for interest are palpably erroneous. 
We submit that even correctly calculated, the 
i terns are unjustified. 

The case is bare of any testimony showing how 
the interest charges were made up, or even which 
of the two amounts certified is correct. The Direc-
tor of Streets and Public Improvements certifies 
(p. 5) that on April 7, 1926, the date his state-
ment was filed with the .City Collector, the amount 
due for principal was $50,930.93, that there was 
also due for interest, calculated to the date of 
sale (May 17, 1926) $31,366.17; total $82,297.10. 

The City Collector certifies (p. 7) that the 
amounts certified to him were principal $50,930.93, 
interest $14,005.00, total $64,935.93. Yet he ad-
vertised the property for sale (p. 8) to make the 
original sum of $82,297.10. There is a palpable 
error in one or the other of these amounts. As 
stated in the beginning of this brief (p. 2) we are 
informed that part of the discrepancy arises from 
the inclusion of an interest item on a tax arrear-
age pending on appeal. 

But assuming a correct figure to have been 
claimed, we insist that the circumstances of the 
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case bring it within that class where interest may 
not be awarded. 

The general definition is that-
Interest is the compensation allowed by law 

or fixed by the parties for the use oi: forbear-
ance of money, or as damages for its deten ,-
tion. 

33 C. J., 178. 

Prosecutor falls, if at all, within the last clause 
of this definition. 

Ashurst v . Field, 26 N. J. Eq. 128, N. J. 
315, and ( su.bnomine Ashurst v. Potter) 29 
N. J. Eq. 625, held 28 N. J. Eq. 315, 316, that 
one is not liable for interest before demand 
and refusal to pay, "nor until he shall have 
reason to be satisfied tha.t he ought to repay'' 
the principal. 

In the present case the demand is based on the 
entry in the City's books. But this entry is not 
evidence of the debt. Bayonrne v. Stoodard Oil 
Co., s11,pra. Prosecutor was justified in withhold-
ing payment until '' satisfactory evidence'' was 
presented of the justice of the claim. That evi-
dence, if it is such, was not uncovered until the 
taking of depositions in this suit. The exhaus-
tive character of the evidence demonstrates in it-
self that even though the main claim of the City 
be established to the satisfaction of the Court, its 
character is such that prosecutor should not be 
penalized with the payment of interest as dam-
ages. 

] 1urthermore, if interest is claimed as damages, 
as here, it will not be allowed '' if the delay in the 
payment of the principal debt is the result of the 
neglect of the creditor to demand and enforce 
such payment" (33 C. J. 190). 

If, in this case, a debt existed, it accrued be-
ginning May, 1918 ( or December, 1908), and 
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monthly thereafter. The laches and delay on the 
part of the City continued during all this period. 
If the contention of the City, first put forth in 
1922, be well founded, the facts upon which it is 
founded were known or should have been known 
to the City long before the entry of the charge 
upon the books. ' 

The principal here contended for was approved 
in Jon.es vs. Haines, 79 N. J. Eq. 110, 113. 

We also invite attention to 33 C. J. 211, and the 
cases there cited, to the effect that where a claim 
is unliquidated interest is allowed '' only after 
such demands shall have become merged in a judg-
ment.'' 

It should need no argument to demonstrate 
that the claim in suit here is unliquidated. The 
mere entry of the charge upon the books of the 
City did not render certain the amount due. It 
was necessary in addition to that for the City to 
establish by competent satisfactorv evidence the 
quantity of water for which Pro~ecutor should 
pay at the rates specified in contract of 1908. 

VI. 

The City is bound by its contract to base 
charges on meter registration. 

The water supply of Prosecutor was furnished 
under the contract of May 23rd, 1908 (p. 161) at 
a specified price; this contract contains the fol-
lowing clause: 

'' It is further mutually agreed that a meter 
shall be placed at the end of the main herein 
~equi~ed to be laid * * * and that the reg-
istration of such meter shall form the basis 
upon which bills shall be rendered to and 
payment made by the party of the second 
part.'' 



42 

This clause bound both the City and the Rail-
road Company. Under it no addition could be 
made by the City nor deduction claimed by the 
Railroad, to or from the figures indicated by the 
figures registered by the meter. 

In Healy vs. New York, 90 App. Div., 170, 83 
N. Y. Supp. 574, 85 N. Y. Supp. 750, and Pabst . vs. 
Oakley, 115 N. Y. App. Div. 215, 100 N. Y. Supp. 
794, the Appellate Division of the New York 
Supreme Court passed upon a similar provision 
of the New York City Charter of 1895, which read 
that when meters should be installed "the charge 
for water shall be determined only by the quantity 
of water used, as shown by said meters." 

In the case first above cited this charter pro-
vision was applied against the City, and in the 
second case against the owner, both holdings be-
ing on the ground that the meter registrations 
were binding. 

"It is manifest that if the meter were de-
fective, it would be impossible to prove actu-
ally or approximately the _amount of. water 
used. The protection against de~ectrye or 
inaccurate meters must be found in discov-
ery when they are out of order and requiri11;g 
prompt, efficient supervision by the public 
authorities. 

It is well known that the amount of water 
that will pass through a faucet depends, not 
only in the size of the opening and the length 
of time the water is turned on, but upon the 
pressure as well. . 

Opinions * * * are of httle value a:nd 
afford no basis upon which a court of equity 
may command that the record of the meter 
be corrected to show the use of only the same 
amount of water as was used during a prior 
or succeeding period, or otherwise.'' 

In Jersey City vs. 111.orris Canal and Banking 
Company, 41 N. J. L. 66, 68, Mr. Justice Depue, 
speaking for the Supreme Court, passim, said: 
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'' The quantity of water used must un-
doubtedly be determined by the registry of 
the meter, and in the absence of satisfactory 
evidence that its measurement is erroneous, 
its conclusions must be accepted as the cor-
rect measurement of the quantity consumed.'' 

The clause in the contract now before the Court 
differs not at all in its legal effect from the New 
York City Charter provision. In the case sub 
judice the contract obligations were voluntary; in 
the New York cases the obligations were imposed 
by the legislature and became part of all con-
tracts for metered water. Although the methods 
differed, the legal obligations were the same. 

We do not mean to be understood as urging 
that the meter readings are a finality under all 
circumstances. Erroneous registrations may oc-
cur through disorder in the mechanism of the 
meter, due to wear and tear, the presence of for-
eign matter, etc., etc. In such cases the inac-
curacy may be ascertained and rectified. We do 
say that under the contract here, such irregulari-
ties must be limited to the period covered by the 
test or the other '' satisfactory evidence'' men-
tioned by :Mr. Justice Depue, and not carried 
backward over another period in violation of the 
terms of the contract. 

Suppose the Company had discovered, by a test 
lasting 48 hours, that the meter in question regis-
tered more than the qu,(1//1/,tity consumed; would it 
be permitted to recover on a claim alleging that 
the over-registration had bee1i constant and con-
tinuous during the fourteen years prior to the 
test? 
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VI I. 

· t 1· bl f charges incurred Prosecutor 1s no 1a e or 
during Federal Control. 

The stipulation (p. 16, par. 13) admits that on 
December 28th, 1917, the United States of_ Am~r-
ica, under Acts of Congress and Presidential 
proclamation, took over, controlled and operated 
the property of Prosecutor until March 1st, 1920. 
That thereafter and on June 19th, 1922, an. ac-
counting and adjustment between the United 
States and Prosecutor was effected. 

The legislation under which the Government 
assumed and maintained control are:-

( a) "An Act making Appropriation for the 
Support of the Army for the Fiscal Year 
Ending June 30th, 1917, and for other 
Purposes", approved August 29, 1916. 

(b) Proclamation of the President under 
this Act dated December 26, 1917. 

( c) '' An Act to Provide for the <;)peration 
of Transportation Systems Wlnle Under 
Federal Control for the Just Compensa-
tion of Their Owners, and for Other Pur-
poses", approved March 21, 1918, ( 40 
Stat. at Large, Ph. 25, Sec. 1). 

This legislation, as is well known, transferred 
to the United States the "possession, use, control 
and operation" of all the railroads of the country. 
Prosecutor's property was under Federal Control 
during the stipulated period. Under the statute 
last cited it is provided that all taxes assessed dur-
ing that period shall be paid out of railroad earn-
ings, to be deducted from the '' just c?mpens~-
tion'' to be paid by the Government. This term is 
defined as '' an annual sum not exceeding * * • 
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its average annual railway operating income'' for 
the three years preceding June 30, 1917. 

The Act further provides (Secs. 2, 3, 4) for an 
adjustment and determination of just compensa-
tion. This adjustment was concluded, as to Prose-
cutor, in June, 1922, three months prior to the 
original demand of the City. During the negotia-
tions leading to the adjustment the moneys paid 
to the City by Prosecutor were considered ac-
counted for, the Government released and the 
Company thereby precluded from making any fur-
ther cla,im. After this adjustment was completed 
and Prosecutor foreclosed, the City presented this 
claim. No notice was given during the negotia-
tions that such a claim was contemplated or might 
be presented. 

During the Federal Control period the City col-
lected $21,651.25. If this was 53 % of the amount 
due, then the total bill would be $40,851.41, and 
Prosecutor would still owe $19,200.16 for a debt 
which it did not contract and of whose existence 
it never knew ! 

The Additional Claims by the City. 

The writ issued to review (1) the action of the 
Director of Streets and Public Improvements in 
(a) entering the charges on the books of the City, 
(b) certifying those charges to the City Collector 
as arrears, and ( 2) the action of the Collector in 
advertising the property for sale. 

The charges were entered September 20, 1922, 
and demand for payment made that day. They 
were certified to the Collector April 7, 1926, which 
date may be said to be that on which the City in-
stituted its'' action'' to recover the amount claimed 
to be due. 
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The charges certified in the return cover the pe-
riod May 23, 1918 to August 23, 1922 (p. 5), the 
earlier date being four years and four months 
prior to the entry on the Deparm~nt b_ooks and 
almost eight years prior to the certification to th~ 
Collector. 

After the return to the writ, and when the depo-
sitions had disclosed the age of the meter to have 
been ten years longer than the period fixed in the 
original charge, the City by stipulation (p. 15_8) 
enlarged its claim so as to include a charge of in-
accuracy relating back to December 16, 1908, four-
teen years and nine months prior to the entry of 
the original charges on the Department books: and 
seventeen years four months before the certifica-
tion to the Collector. . 

To this additional claim there are two obJec-
tions beside those already advanced herein to the 
main claim. First, estoppel and secondly, :he 
Statute of Limitations. Neither of these obJec-
tions are pleaded in the Reasons filed. Under the 
circumstances they could not be pleaded. 

(a) 'J.1he City is estopp ed froni making the claim. 

Waiving, for the purpose of this ~rgument, the 
fact that this claim does not appear 111 the retu_rn, 
we submit that the City is estopped from making 
any claim beyond that certified ~o the Collector 
and advertised by him in his notice of sale. 

By paraoTaph 11 of Article XXXII of the Home 
Rule Act ~f 1917, water rents are constituted a 
lien upon real estate. By paragraph 12 it is pr?-
vided that when these rents are in arrears for six 
months, that fact shall be certified to the Collec-
tor of Taxes, whereupon the arrears become a tax 
lien enforceable as such. 

By Section 17 of the Tax Sale Revision ( P. L. 
1918, 883, 886) the Collector is required to make a 
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list as of July 1, which '' shall be a complete state-
ment of all municipal charges against such prop-
erty'' &c. Such a list was made in this case and 
advertised under Section 18 of the Tax Sale Re-
visions. That list and advertisement gave notice 
to all the world (including Prosecutor) that Pros-
ecutor owed the City $50,930.93 with interest and . ' nothing more. 

If Prosecutor had paid that sum before sale or . ' if the property had been sold, and bought in or 
redeemed by Prosecutor, it is certain that in the 
absence of fraud the City would have no standing 
to assert this claim thereafter. This situation is 
emphasized when it is considered that for a pe-
riod of more than four years and a half after the 
entry of the $50,000. on the department books, 
Prosecutor and the City had been in negotiations 
looking toward a settlement, and that this was 
the only charge within the contemplation of both 
parties, not only during that entire period, but 
during the later period of nine months down to 
February, 1927, while the litigation was actually 
pending. 

(b) The Statute of Limitations is a bar. 

We realize the importance and the justice of the 
principle which renders the public (in its muici-
palities) immune to the application of defences 
of laches, limitations and estoppel. But this im-
munity extends only to cases where the municj-
pality is concerned in its sovereign, as distin-
guished from its proprietary, character. 

In supplying water to its inhabitants a city is 
not performing a governmental function, but is 
acting as a vendor of water. 

21 L. R. A. 519 and 21 R. C. L. 1434, Sec-
tion 50; 

12 A. L. R. 1123 ; 
27 R. C. L. 1146, Section 52. 
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In Jersey City vs. Morris Canal and Banking 
Co. (41 N. J. L. 66, 68), Mr. Justice Depue, speak-
ing for the Supreme Court in applying provi-
sions of the Jersey City Charter, 1871, said that: 

"The obligation to pay water ra~es :'7ill 
arise only upon a contract express or 1mphed. 
Such a contract will arise from the actual use 
of water by the party sought to_ be charged, 
and may be implied from the circumstances 
under which it was furnished, though used by 
others.'' 

Further, at page 70, he said: 
"The city if it can recover, must do so on 

the basis of' a contract with the defendants. 
* * * express or implied.'' 

In Jersey City vs. Harrison, 71 N. J. L. 69; 
72 N. J. L. 185, it was held that a contract for a 
water supply between two municipalities was a 
contract for the sale of goods, wares and mer-
chandise within the operations of the statute of 
frauds. 

In Ford Motor Co. vs. Kearny, 91 N. J. L. 671, 
672, 673, the Court of Appeals held that: 

"The sale to a consumer of water by meas-
ure at a fixed price per one thousan~ cub~c 
feet is obviously not a tax depending 111 
amdunt in any way either upon the true val:1-e 
of the property * * * or upon any special 
benefit to that property. . 

"The lien given by the statute therefore_ 1n 
case of water sold by measure, must derive 
its vitality from the sale itself, as such, that 
is, from contract.'' 

In Jersey City vs. Jersey City & Bergen R. R. 
Co., 71 N. J. L. 367, 368; also · reported in 70 N. J. 
L. 360; 72 N. J. L. 383 and 78 N. J. L. 73, were 
all on demurrers to declarations. In the case 
in 71 N. J. L. the demurrer was filed by the City 
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to a plea of the statute of limitations and this 
demurrer was overruled on an express holding 
that such plea was a good defense under the con-
tract there involved. 

The whole matter is summed up by Judge Dillon 
in the Fifth Edition of his work on Municipal 
Corporations, as follows: 

"Upon consideration, it will perhaps ap-
P~8;r that the following view is correct: Mu-
n1c1pal corporations, as we have seen are re-
garded as having, in some respects double 
character-one public and the othe; (by way 
of distinction) privat~. As respects prop-
erty not held for pubhc use, or upon public 
trusts, ~nd as respects contracts and rights 
of a private 1;1ature, there is no reason why 
such corporations should not fall within limi-
tation statutes, and be affected by them unless 
excluded from them.'' 

The provision of the statute of limitations is 
so tied up by the circumstances of this case with 
the principles of estoppel and latches that there is 
no escape from its application. We have an ex-
press contract, a performance thereof by both 
parties for a period of fourteen years, charges 
made and bills rendered during that period by the 
contracting party which had the entire control of 
the subject matter. The Prosecutor had a right to 
assume that its payment of the bills rendered fully 
discharged its money obligations under the con-
tract. No fraud is involved or even insinuated 
and of course it will not be presumed. 

Still another claim injected into the case after 
the testimony was closed and. having not the 
slightest connection nor analogy to the claim which 
formed the basis of the entries in the books is ' found in the stipulation at page 165. 

It appears that Prosecutor also took water 
through a meter in a neighboring locality for the 
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supply of a different area. This meter was in-
stalled after 1908. The water furnished through 
this meter was billed by the City from 1913 to 
1926 inclusive at the rate of 75 cents per thou-
sand cubic feet. The City claims that the water 
furnished through this meter was not included 
in the contract of 1908, and the quantities con-
sumed should have been billed ~t the rate of 90 
cents per one thousand cubic feet, the rate then 
prevailing in Jersey City to ordinary consumers. 

In denial of this claim it is sufficient to point 
out that the amount of the claim, $9,577.13, was 
never entered on the books of the City, was not 
included in the advertisement of sale, was not con-
templated by the writ, was not included in the re-
turn, and is predicated upon an entirely different 
state of facts. 

_In addition to this, we urge the question of 
estoppel and statute of limitations as above. 

The charges upon this meter also in part are 
within the period of Federal control. 

There is nothing in the case to indicate that 
the rates claimed by the City were the rates in 
force during the period of the claim. We believe 
that for a portion of the tim~ at least the Prose-
cutor was entitled to the 75 cent rate. 

The judgment of the Supreme Court should be 
affirmed. 

(2255) 

JORN MILTON' 

Solicitor for and of Counsel with 
Prosecutor-Respondent. 




