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Notice of Appeal.

NOTICE OF APPEAL.
Filed March 2, 1927,

New Jersey Supreme Court

UNION COUNTY.

Ler K. Warine and RoBerT S.
BunNELL,

Plaintiffs, | Action at
Law.

Notice of
Appeal.

V8.
Warrer E. Joss and Cora B.
Joss,
Defendants.

20

To Koehler and Augenblick, attorneys of plain-

tiffs:

Taxr Notice that the defendants appeal to the
Court of Errors and Appeals in the last resort
in all causes in New J ersey from the whole of
the judgment entered in this cause.

McCARTER & ENGLISH,
Attorneys of Defendants.




Grounds of Appeal.

GROUNDS OF APPEAL.
Filed March 29, 1927.

New Jersey Court of Errors and Appeals

Lee K. Warine and Roserr S.
BUNNELL,
Plawmtiffs-Respondents, [ On Appeal.

vS. Grounds of

Warter B. Joss and Cora B.| 4Appeal.
JoBs,
Defendants-Appellants.

The appellants state the following grounds of
appeal :

1. The Supreme Court erroneously struck out
the answers of the appellants.

2. The Supreme Court erroneously ordered
final judgment to be entered in favor of re-
spondents and against the appellants.

Dated March 22, 1927.

McCARTER & ENGLISH,
Attorneys of Appellants.

Amended Complaint.

AMENDED COMPLAINT.
Filed January 6, 1927.

New Jersey Supreme Court

Uxton County.

Ler K. Warine and Roserr S.
BUNNELL,
Plaintiffs, Action at
Law.

Awmended
Complaint.

VS.

Warrer E. Joss and Cora B.
JoBs,

Defenda%ts.

The plaintiff Tee K. Waring, residing in the
Town of Westfield, in the County of Union and
_Sta‘fe of New Jersey, and the plaintiff Robert S.
Bunnell, residing in the Township of Union, in

the County of Union, and State of New Jersey,
says:

L. That on or about the 12th day of April,
192.6, and for a long time prior thereto, the
plaintiffs were and still are duly licensed real
estate brokers of the State of New Jersey.

2. At some time prior to the 12th day of

1’{131“i1, 1926, the defendants Walter E. Jobs and
Cora B. Jobs authorized the plaintiffs, real
estate brokers, to sell certain real estate belong-
g to them, the said defendants, which real
Qstate was located in the Township of Spring-
field, in the County of Union and State of New
Jersey, more particularly described in a certain
contract of sale hereinafter mentioned, and being

20

New Jersey State Library




Amended Complaint.

the same lands and premises described in Book
453 of Deeds for Union County, on page 132, on
file in the Register’s Office of Union County.

3. Pursuant to said authorization, the plain-
tiffs proceeded to obtain a purchaser for the
said premises belonging to the defendants, and
as a result of their efforts, plaintiffs succeeded
in procuring Archibald M. Henshaw to enter
into a written contract with the defendants for
the purchase of the said premises belonging to
the defendants and mentioned aforesaid, for the
sum of $118,500.

4. That at the time the said contract was en-
tered into between the defendants and the said
Archibald M. Henshaw the defendants agreed
in writing to pay the plaintiffs the sum of $6,000
in full for their commissions as brokers in effect-
ing this sale.

5. That in accordance with this agreement, it
was stipulated and agreed in the written con-
tract between the defendants and the said Archi-
bald M. Henshaw as follows:

‘it is agreed that this sale was brought
about by Lee K. Waring and Robert S. Bun-
nell, and that the seller will pay them the
sum of $6,000 in full for their commis-
sions.”’

6. That the said contract containing the above
agreement, was signed by the purchaser and by
the sellers, the defendant herein, to wit, Walter
E. Jobs and Cora B. Jobs, his wife, and was
duly acknowledged by the said Walter B. Jobs
and Cora B. Jobs, on the 12th day of April,
1926.

Amended Complaint.

7. The plaintiffs have often demanded from
the defendants the said sum of $6,000 so earned
by them at the time the aforesaid written con-
tract between the defendants and the said Archi-
l?ald M. Henshaw was entered into, but the de-
fendants have refused and still refuse to pay
the plaintiffs the said sum.

Plaintiffs demand of the defendants the sum

of $6,000 together with interest thereon from
the 12th day of April, 1926.

KOEHLER & AUGENBLICK,
Attorneys for Plaintiffs.
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Answer to Amended Complaint. Notice to Strike out Amswer.

ANSWER TO AMENDED COMPLAINT. : NOTICE TO STRIKE OUT ANSWER AND
. FOR SUMMARY JUDGMENT.,
Filed January 18, 1927.

Filed February 17, 1927.
NEW JERSEY SUPREME COURT.

Union CouNTy.

NEW JERSEY SUPREME COURT.

Uxion Counrty.
10

Lee K. Warine and RoserT S.
BuNNELL, . Action at
Plawmtilfs, [ Law.

Ler K. Warine and Rosert S.
B‘UNNELL,
Plamtiffs, |  Action at

vs. nswer to
L V8. Law.

Warter E. Joss and Cora B. Amendqd : .
JoBs Complamt. Warter E. Joss and Cora B.| Notice.

Defendants. Joss,
Defendants.

20 The Answer of the defendants, Walter E.

Jobs and Cora B. Jobs, residing in Westfield, To McCarter & English, attorneys for the de-

Union County, to the amended complaint of the fendants:

plaintiffs says that: Sirs:

They deny the truth of the matters contained Taxe Norror that we will appear at the cham-
in the amended complaint. bers of Justice Samuel Kalisch, 738 Broad St.,

Newark, N. J., on Saturday, February 26, 1927,
McCARTER & ENGLISH, at 10° A M i ‘the forenoon or oy soon flhere:

Attorneys of Defendants. after as counsel can be heard, and apply for an
order to strike out the answer filed by the de-
fel.ldants in this cause, on the ground that the
sald answer is sham, and we will ask for a
summary judgment; and we will base our mo-
tion on the affidavits annexed hereto.

KOEHLER & AUGENBLICK,
Attorneys for Plaintiffs.
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8
Affidavit of Lee K. Waring.

NEW JERSEY SUPREME COURT.

Unxioxn CouNTy.

Lee K. Warine and RoBerr S.
BuNNELL,

Plawntiff s, Action at
Law.

Affidavit.

vS.

Warter E. Joss and Cora B.

JOBS,
Defendants.

State oF NEW JERSEY, |
Couxnty oF EssEx. il

Lrr K. Waring, of full age being duly sworn
according to law on his oath deposes and says:

1. That on the 9th day of April, 1926, and
for a long time prior thereto I and Robert 5.
Bunnell were and still are duly licensed real
estate brokers of the State of New Jersey.

9. That some time prior to the 9th day of
April, 1926, the defendants Walter E. Jobs and
Cora B. Jobs authorized Robert S. Bunnell and
myself to sell certain real estate belonging to
them, and located in the Township of Springfield,
in the County of Union and State of New Jer-
sey, more particularly described in the contract,
a copy of which is hereto annexed and made
part hereof.

3. Pursuant to said authorization, Mr. Bun-
nell and myself set out to obtain a purchaser
for the premises belonging to the defendants, and
as a result of our efforts we succeeded in pro-
curing one Archibald M. Henshaw a purchaser,

9
Affidavit of Lee K. Waring.

and through our efforts we sueceeded in having
the said Archibald M. Henshaw enter into a
written contract with the defendants for the pur-
chase of the said premises belonging to the de-
fendants, for the sum of $118,500.00 A copy of
said contract entered into between the said
Archibald M. Henshaw and the defendants is
;mnoxefl hereto and made part of this affidavit.
The said Archibald M. Henshaw paid the defend-

ants the sum of $5,000.00 on the signing of the
contract.

4. That the said contract entered into be-
tween the defendants and the said Archibald M.
I[ensh_aw contains the following provision:

“1t 1s agreed that this sale was brought
about by Lee K. Waring and Robert S. Bun-
nell and that the seller will pay them the
sum of $6,000 in full for their commissions.”’

'5. The contract containing this provision was
signed by the said Archibald M. Henshaw and
by the defendants Walter E. Jobs and Cora B.
Jobs and was duly acknowledged by the said

Walter B. Jobs and Cora B. Jobs on the 12th
day of April, 1926.

.6. I and the said Robert S. Bunnell have
often demanded from the defendants the said
Sllm of $6,000 earned by us at the time that the
agreement annexed hereto was executed and de-
h\'el'ed by the defendants and the said Archibald
3[: Henshaw, but the defendants have refused and
still refuse to pay us the said sum.

7. The amount of $6,000 is due and owing to
me and Robert S. Bunnell and I believe that there
18 no defense to this action.

LEE K. WARING.

40
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10
Affidavit of Robert S. Bunnell.

Qubscribed and sworn. to before me
this 7th day of February, 1927.

Rose F. LEE,
(seaL) Notary Public of N. J.

NEW JERSEY SUPREME COURT.

Unx~ion Counrty.

Lee K. Warineg and RoBerT S.
BUNNELL,
Plawtiffs, [ Action at
Law.

Affidavit.

. US.

Warter E. JoBs and Cora B.

JoBs,
Defendants.

StaTE oF NEW JERSEY,
SS
Counxty or EssEx.

Roserr S. Bunwnern, of full age being duly
sworn according to law on his oath deposes and

says:

1. That on the 9th day of April, 1926, and
for a long time prior thereto I and Lee K. War-
ing were and still are duly licensed real estate
brokers of the State of New Jersey.

9. That some time prior to the 9th day of
April, 1926, the defendants Walter H. Jobs and
Cora B. Jobs authorized Lee K. Waring and
myself to sell certain real estate belonging to
them, and located in the Township of Spring-
field, in the County of Union and State of New

11
Affidavit of Robert S. Bunmell.

Jersey, more particularly described in the con-
tract, a copy of which is hereto annexed and
made part hereof.

(>

3 Pursuant to said authorization, Mr. War-
ing and myself set out to obtain a purchaser
for the premises belonging to the defendants,
and as a result of our efforts we succeeded in
procuring one Archibald M. Henshaw a pur-
("ha:?er, and through our efforts we succeeded in
having the said Archibald M. Henshaw enter into
a written contract with the defendants for the
purchase of the said premises belonging to the
d(?fondants, for the sum of $118,500.00. A copy
of said contract entered into between the said
Archibald M. Henshaw and the defendants is
il{};lloxec1 hereto and made part of this affidavit.
The said Archibald M. Henshaw paid the de-
lrundnuts the sum of $5,000.00 on the signing of
the contract. bl

4. That the said contract entered into be-
tween the defendants and the said Archibald M. |
Honsh.aw contains the following provision:

“’1‘[ is agreed that this sale was brought
about by Lee K. Waring and Robert S. Bun-
nell and that the seller will pay them the
sum of $6,000, in full for their commissions.’’

9. The contract containing this provision was
signed by the said Archibald M. Henshaw and by
the defendant Walter B. Jobs and Cora B. Jobs
and was duly acknowledged by the said Walter

E. ?'IO]JS and Cora B. Jobs on the 12th day of
April, 1926,

6. I and the said Lee K. Waring have often
(?Omanded from the defendants the said sum of
$6,000 earned by us at the time that the agree-
ment annexed hereto was executed and delivered
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Affidavit of Eugene A. Otto.

by the defendants and the said Archibald M.
Henshaw, but the defendants have refused and
still refuse to pay us the said sum.

7. The amount of $6,000 is due and owing to
me and Lee K. Waring and I believe that there is
no defense to this action.

ROBERT S. BUNNELL.

Qubscribed and sworn to before me
this 7th day of February, 1927.

Lima KNEEN,
(sear) Notary Public of N. J.

NEW JERSEY SUPREME COURT.

Unxioxn CouNTY.

Tee K. Warine and RoBerT S.
BUNNELL,
Plawtiff s, Action at
Law.

Afidavit.

V8.
Warter K. Joss and Cora B.

JoBs,
Defendants.

StaTE OF NEW JERSEY,
SS
County oF HSSEX.

Evcene A. Orro, of full age, being duly sworn
according to law on his oath deposes and says:

1. I am a Notary Public of the State of New
Jersey. I witnessed the signature of Walter .
40 Jobs and Cora B. Jobs to the contract, a copy of
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Articles of Agreement.

which is annexed hereto and made part hereof
a}ld the said Walter E. Jobs and Cora B. Jobs,
signed- and acknowledged the said contract in
my presence on the 12th day of April, 1926, as
appears by said contraect. ’ :

EUGENE A. OT‘TO.

Subgcribed and sworn to before me
this 20th day of December, 1926.

James BE. Warsg,
(sear) Notary Public of N. J.

{\?’FIQLI«:S oF AGREEMENT, made the day of
%pm in the year of Our Lord One Thousand
;:1119 Hundred and Twenty-six. Brerweex Walter
%\JOI)S m%d Cora Jobs, his wife, of the Town of
! estfield in the County of Union and State of
New Jersey of the First Part ; |
1'}1;\?12)1?11{[.:}11;?1; M. Henshaw, of Short Hills in
of the Second P;f:?‘{ b e sl s
’{\.\LJT;\I:ESSETH That the said party of the first
}();‘“7 for and in consideration of the sum of
dll‘l(il}gml?r?d and E}ghteen Thousand, Five Hun-
as /here?l aflts "($118’?00) to be paid and satisfied
tion (ﬁ ﬂla er mentioned, and also in considera-
mentibn 11( covenants and agreements hereinafter
o Ofe(ti made and entered into by the said
ﬂlé éaid 1eqtse.cond part, doth agree to and with
said D‘n”[p'a1 fy el s B L
cienﬂv( (3y ? e 155 rt, will well and suffi-
part, his ?hi (?Y % t‘he.smd party of the second
fl‘o@,f’l-m 1e111s and assigns, by Deed of Warranty
é'm{; —m) l,l all enoumbrz}n‘ce except rights of ten-
(la\: ; W on the premises on or before the 1st

Y of July next ensuing the date hereof, all
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Articles of Agreement.

those lots, tracts, or parcels of 1a11F1 and .prer.n—
ises, hereinafter particularly c1§801~1bed, 'Slt}lf?tﬁ
lyving and being in the Township of Sprmgq e (;
in the County of Union and State of New Jersey.

First TraoT: Breinyine at a black 9ak tree In
Enoch Miller’s cormer; thence running Souﬂi
forty-eight degrees Hast twenty-one c‘hzu.ns, ailc
forty-five links; thence North forty—mne. 1( e—.
grees, east ten chains and twenty-five hn\:f,
thence north forty-eight degrees west twegty
chains and forty-five links to the road \Vhl.(‘h
leads from Springfield to Westfield; thence with
said road south forty-nine degrees west ten
chains and twenty-five links to the BEGINNING.
Containing twenty-two acres of land be the sami
more or less. Bounded southwest, southeast qum
northeast by lands of Enoch Miller, an.d north-
west by said road, being the same premises coné
veyed to Silas Miller by deed of Starr Parioii—
and others, Commissioners, by d.eed dated I:L )f
ruary 17th, 1855 and recorded in Book 207 o
Deeds for Essex County at page 470 ete.

Spooxd Traor: BreINNING at a stone In 1‘h‘e
middle of the direct road from Westﬁel(\% 1(;
Springfield, and being formerly a corner Oo-
John Clark deceased’s land; thence running alo;l)c
the middle of said Highway north f‘orty-fwe dui
grees and thirty minutes east eleve1‘1 chains ail}cl
forty-one links to a stone in the middle oquil’('
highway, being Daniel Halsey’s west (30111(1Ci
thence along his line south forty-one degrees ‘a?t
thirty minutes East fifteen chains and forty—mgi 1.,
links to a stone (said Halsey’s south corn(_zl),
thence: South forty-five degrees and thn.“ty minu-
tes West nine chains and forty-three links to ﬂ
stone; thence in a direct course fifteen ch%llib
and forty-eight links to the place of BEGINNING-

15

Articles of Agreement.

Containing sixten acres and twenty square rods
of land. Bounded Northwest by the middle of
sald road, northeast by said Halsey, southeast by
sald Enoch Miller and Southwest by Jacob Har-
sen’s land, where he now lives. Reference same
as found in first traet, above set forth.

Tairp TracT: BEGINNING at a stone planted at
the southeast side of a road leading from West-
field to Springfield and a corner of land of said
Silas Miller; thence south forty-two degrees east
along the said Miller’s line and binding thereon
fourteen chains and ninety-six links to a stone;
thence north thirty-eight degrees east along Jacob
French’s line and binding thereon seven chains
and sixteen links and a half to a stone in said
French’s line; thence North forty-three degrees
and thirty minutes West along said French’s
line and binding thereon fourteen chains and five
links to a stone by the side of said road; thence
south forty-five degrees and ten minutes west
along the side of said road six chains and sixty-
ﬂn‘ee links and a half to the place of BreinNinG.
Containing ten acres of land more or less.

Being the same premises conveyed to the said
Silas Miller by deed of Daniel Halsey and wife,
dated April 1, 1856 and recorded in Book 11 of
Deeds for Union County at page 749, ete.

Being part of the residue and remainder of
ﬂ.lO Estate of Silag Miller, deceased, which by
his will, recorded in Union County Clerk’s office,
was devised to hig daughter said Sarah Elizabeth
Miller. This deed is made to identify and assure
to said Sarah Elizabeth Miller the lands and
Iﬂ:emises included in said residue and remainder
of Silas Miller’s Estate. The foregoing three
ha(tg being the same premises conveyed to Sarah
Elizabeth Miller by deed of Nicholas C. J.

40
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Articles of Agreement.

English, Executor of Silas Miller, deceased,
recorded in Book 453 of Deeds for Union County,
page 132.

FouvrteE Tracr: BreinNiNe at a stone being
the corner of Jacob Hanson’s deceased land now
owned and occupied by Silas Miller and from
thence (1) running with said Miller’s land and
binding thereon south forty-six degrees west ten
chains and ten links to the line of Rodney
Winans land; thence (2) along the line of said
Winans and others and binding thereon south
fifty degrees east twenty-one chains and thirty-
eight links to a stone being a corner of Enoch
Miller Senior, deceased, land now K. G. Browns:
thence (3) along said Brown’s line south eighty-
eight degrees east ten chainsg and fifty-two links
to a stone in the line of land of said Winans;
thence (4) along said Winans line and binding
thereon northeast as the compass pointed April
1851 two chains and fifty-four links to a stone
in line of land of Brooks Roll and others; thence
(5) along the line of said Roll and others twenty-
eight chains and fifty-three links in a direct
course to the place of Breiznineg. Containing
twenty-five acres of land. ‘

Being the same premises conveyed by deed of
Helen L. Parkhurst and others to Enoch D. Mil-
ler, recorded in Book 816 of Deeds for Union
County, page 332.

AnD the said Archibald M. Henshaw for him-
self, his heirs, executors and administrators, doth
covenant, promise and agree to and with the
sald party of the first part, their heirs, execu-
tors, administrators and assigns, that they the
said party of the second part, will pay and satisfy
or cause to be paid and satisfied, unto the said

49 Dparty of the first part the said sum of Eighteen

17

Articles of Agreement.

Thousand, Five Hundred Dollars ($118,500) as
and for the purchase money of the foregoing
described land and premises, in the following
manner, that is to say: $5,000 on the signing
of this agreement, receipt of which is acknowl-
edged; the balance of $113,500 to be paid on
the closing of the title as follows:

$58,000 in cash, and the remaining $55,000 by
the purchaser either assuming the title subject
to an existing mortgage for that amount or by
giving a purchase money mortgage for that
amount, with interest at 6%, any mortgage given
to provide for the payment of $2,000 per year on
account of the principal for the period of five
years, and to contain release clauses for the re-
leasing of such parts of the property as may be
sold from time to time.

Taxes, insurance, rents and interest are to be
adjusted as of date of passing title.

Axp It Is Furraer Acremp, by the parties to
these presents, that the said party of the second
part, his heirs and assigns, may enter into and
upon the said land and premises on the 1st day of
July next ensuing the date hereof, and from
thence take the rents, issues and profits to his
and their use,

Axp It Is Furrmer AcreEDp, by the parties
hereto, that the said Deed shall be delivered and
received at the office of MeCarter & Knglish,
765 Broad street, Newark, New Jersey, between
the hours of 10 in the forenoon and 4 o’clock in
the afternoon on the said 1st day of July, next
ensuing the date hereof.

It is agreed that this sale was brought about
by Lee K. Waring and Robert S. Bunnell, and
that the geller will pay them the sum of Six
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Thousand Dollars ($6,000) in full for their com-
missions.

Axp for the performance of all and singular
the covenants and agreements aforesaid, the
said parties do bind themselves and their re-
spective heirs, executors and administrators; and
they hereby agree to pay, upon failure to per-
form the same, the sum of
which they hereby fix and settle as liquidated
damages therefor.

Ix Wirness Waereor, the said parties have
hereunto interchangeably set their hands and
seals the day and year first above mentioned.

WALTER E. JOBS, (v s.)
CORA B. JOBS. (1. 8.

Signed, Sealed and Delivered in the
presence of

Evcexe A. Ortro,
(sear) Notary Public of N. J.

StaTE OF NEW JERSEY,
S8
CouNTY OF

Be It Rememeerep, That on this twelfth day of
April in the year of Our Lord One Thousand
Nine Hundred and Twenty-six before me, a
Notary Public in and for the State of N. J. pet-
sonally appeared Walter E. J obs and Cora Jobs,
his wife, who, T am satisfied are the Grantors in
the within Agreement named; and I having first
made known to them the contents thereof, they
did acknowledge that they signed, sealed and de-
livered the same as their voluntary act and deed,
for the uses and purposes therein expressed:

19

Articles of Agreement.

Anfl the said Cora Jobs being by me privately
egxmmed, separate and apart from her husband
did further acknowledge that she signed \Sealed’
an_d delivered the same as her voluntary ’act and
deed, FrREELY, without any fear, threats or com-
pulsions of her said husband.

EUGENE A. OTTO,
(SEAL) Notary Public of N. J.
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Affidavit of Mason P. Pringle.
REPLY AFFIDAVITS.
Filed February 26, 1927.

NEW JERSEY SUPREME COURT.

Unxion CouNTy.

Lee K. Warine and RoserT S.
BUNNELL,

Plai%ti]fs, ACtiO?Z at
V8. Law.
Warter E. JoBs and Cora B. Affidavit.

JoBS,
Defendants.

County or Hubpson.

StaTE oF NEW JERSEY, }

Masoxn P. Princre, being duly sworn accord-
ing to law, upon his oath deposes and says:

I am secretary of the New Jersey Real Estate
Commission which has its executive office at No.
1 Exchange Place, Jersey City, New Jersey.

Lee K. Waring Inc., a corporation by Lee K.
Waring, is a licensed broker with office at No. 67
Elizabeth avenue, Newark, New Jersey. Lee K.
Waring as an individual is not a licensed broker.

MASON P. PRINGLE.
Sworn to and subscribed before me
this 27th day of January, 1927.

HerBErT R. BAER,
(sear) Notary Public of N. J.

21

Affidavit of Walter E. Jobs.

NEW JERSEY SUPREME COURT.

Uxtoxn County.

Lee K. Warine and RoserT S.
BunNELL,
Plawmtiffs, [ Action at
S Law.

Warrer K. Joss and Cora B. Affidavat.

JOBs,
Defendants.

StatE or NEw JERSEY,
County oF UNION.

Warrer E. Joss, being duly sworn according
according to law, upon his. oath deposes and
says:

[ am one of the defendants in the above en-
Tiﬂ(‘d suit. The other defendants, Cora B. Jobs,
1s my wife.

Referring to paragraph 2 of the affidavit of
Lee K. Waring, verified February 7, 1927, and to
the affidavit of Robert S. Bunnell, verified the
same day, it is not true that on April 9, 1926, or
any other time, the said Cora B. Jobs and I
licensed the plaintiffs to sell certain real estate
b("l_ongillg to us and located in Springfield Town-
ship, Union County, described in copy of the con-
tract annexed to the said affidavit.

Neither the said Cora B. Jobs nor I were, or
ow are, or any time have been owners of the said
described property.

The property described in the said contract is
owned by the Westfield Trust Company as Trus-
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Affidavit of Walter E. Jobs.

tee under the Will of Enoch D. Miller, deceased,
late of Springfield Township, Union County, New
Jersey. At or about the time of the making of
the contract referred to in the affidavits of the
said Lee K. Waring and Robert S. Bunnell, the
said Westfield Trust Company made a contract
with me to sell to me the said described premises
but was unable to convey to me title thereto so
that neither I nor the defendant Cora B. Jobs
are now or ever have been owners of the said
described premises.

When it became apparent that the Westfield
Trust Company could not convey to me a good
title to the said premises as it had agreed to do,
I returned to the said Archibald M. Henshaw,
the party of the second part in the contract an-
nexed to the affidavit of Lee K. Waring, the Five
Thousand ($5,000.00) Dollars which he had pre-
viously paid me on the signing of the said con-
tract as stated in paragraph 3 of the affidavits
of the said Lee K. Waring and Robert S. Bun-
nell.

I deny that there is no defense to this action.
WALTER E. JOBS.
Sworn to and subsecribed before me
this 24th day of February, 1927.

Gorpox T. Parry,
(sear) Notary Publiec.

23
Order for Summary Judgment.

ORDER FOR SUMMARY JUDGMENT.
Filed February 28, 1927.

NEW JERSEY SUPREME COURT.

Lee K. Warine and Roserr S.

O
BuNwELL, Action at

Plaintiffs, Law.
vSs. Order for

WaLter E. Joss and Cora B.| Summary
JoBs, Judgment.

Defendants.

e SR

) It appearing by affidavit filed in the cause that
i}le defense made by the defendants’ answer is
sham, and the defendants after due notice hav-

11154: failed to show such facts as entitled them to
dcl'end,

- H 1%, on this 26th day of February, 1927,
RDERED, that the defense be struck out and that

fnal Judgment be entered for the plaintiff for
he sum of $6,314.00, and costs.

: SAMUEL KALISCH,
Justice of New Jersey Supreme Court.

On motion of

Korarer & AUGENBLICK,
Attorneys of Plaintiffs.




Arthur W. Cross, Law Printer, 55-57 Lafayette Strest, Newark, N. J.

New Jersey Court of Errors and Appeals

Ler K. WariNe and ROBERT S. .
BuNyELL, Action

Plamntiffs-Respondents, | @ Law.

s, On Appeal
from
Supreme
Court,

Warrer E. Joss and Cora B.
JoBs,

Defendants-Appellants.

BRIEF FOR DEFENDAN TS-APPELLANTS.

This case cames up on appeal from an order
made by Justice Kalisch, striking out the answer
and entering judgment for the plaintiffs.

The plaintiffs allege that they are duly Ii-
censed real estate brokers and sue for a commis-
sion alleged to be due them under an agreement
for the sale of lang alleged to belong to the

defendants and made by the defendants with
one Henshaw.

In this agreement (pp. 13-18) the defendants
agreed to sell certain described premises in
Springfield Township, Union County, to Hen-
shaw, and it was stated in the agreement that the
sale wag brought about by the plaintiffs ‘“and
ﬂlat the seller will pay them the sum of $6,000
I full for thejr commissions’’ (p. 17, 1. 40).

The complaint declared against the defendants,
a8 owners of the property mentioned and de-

Soribgd in the contract between the defendants
and Henshaw. '

The defendants fileq an answer denying the
truth of the matters contained in the complaint,
as they were privileged to do under the rules of
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court, and thereafter the plaintiffs moved on
affidavits to strike out this answer and enter
Jjudgment, which was done. :

Throughout the complaint it is alleged that the
defendants were the owners of the real estate
described in the contract, and the whole theory
of the plaintiffs’ suit was that they had nego-
tiated a contract for the owners of the property;
that these owners had agreed to pay them a
commission; and that, failing so to do, they were
entitled to recover against the defendants, as
owners, for this commission (pp. 3-5). These
allegations were denied by the answer (p. 6).

On the motion to enter judgment, the two
plaintiffs filed practically identical affidavits (pp.
8-12). Neither swears specifically that the de-
fendants own the premises, although each plain-
tiff swears that they were authorized to sell
certain real estate belonging to the defendants.

The defendants are husband and wife. The
defendant Walter E. Jobs filed an answering
affidavit, in which he specifically denied that he
and his wife had ever licensed the plaintiffs to
sell real estate belonging to them, for the excel-
lent reason that neither of them at any time
owned the deseribed property (p. 21, 11. 30-40).
The affidavit states further that the property be-
longs to the estate of Enoch D. Miller, decéased,
and that at the time of making the contract the
Westfield Trust Company, as executor, had
made a contract with the defendant Walter E.
Jobs to sell him the said described premises but
were unable to convey title, and that when that
situation developed the said defendant returned
to Henshaw the $5,000 which he had paid on
account of his contract to purchase the same
property from him, and the sale never went
through. '
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Furthermore, the defendant submitted the
affidavit of the secretary of the New J ersey Real
Estate Commission (p. 20), who swears that the
plaintiff Waring is not a licensed real estate
broker as is alleged in the complaint.

The answer was attacked as sham, and the
motion was to strike it out on that ground (p. 7,

L. 33). The answer Joined issue on the com-
plaint and was not sham, for while the making
of the contract with Henshaw was not denied in
the affidavit of Jobs, the proof of the making of
the contract was not enough in itself, under the
case as laid in the complaint. It was just here
that Justice Kalisch fell into error.

The affidavit of Jobs raised an issue of fact
on two questions which went to the foundation of
the plaintiffs’ case, as laid in their complaint:
(‘1) on the question of the standing of the plain-
tiff Waring to sue, and (2) on the question of
ﬂle‘ ownership by the defendants of the land, de-
scribed in the Henshaw contract.

Now, it ig fundamental that the allegata and
the probata must correspond. It must be equally
fundamental that an answer pleading the gen-
{*ml issue cannot be stricken out as sham and
Judg"men‘t entered, if the proofs submitted on the
motion raise disputed questions of faet which
should properly be passed upon by a jury.

]Had the defendants Been in fact the owners
Qf the property, as the complaint alleged, such
facts woulg have fitted the plaintiffs’ case per-
fectly, for the plaintiffs would have had in the
'f[ellspa“f contract an agreement to pay them a
;?idnnilllss‘lon “‘s.igned.by the owner.”” Plaintiffs
b( ; 161" case 1n their complaint on that theory;
ut the fundamenta] fact of ownership was de-
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nied, which was fatal on a motion to enter sum-
mary judgment,
Murphy v. Leuns, 76 N. J. L. 141;
Ryer v. Wanter, 77 N. J. L. 441;
Kislac Inc. v. Judge, 4 N. J. Adv. Rep
778. !

On the other hand, had the plaintiffs declared
on a written promise of the defendants to pay
them for their services in procuring Henshaw as a
purchaser for the property described in the con-
tract, the facts submitted in the affidavit of Jobs
would have had no materiality, under the cases
of Sadler v. Young, 78 N. J. L. 594; Feist v.
Gerolamon, 81 N. J. L. 437; Ryer v. Winter, 81
N. J. L. 575; Taub v. Shampanier, 95 N. J. L.
349; Posner v. Shapiro, 4 N. J. Adv. Rep 508.

But the plaintiffs did not bring their case with-
in the rule of those cases at all. The theory of
their case was that the defendants were the
owners of the land. v

They were not the owners, and the plaintiffs
were met squarely by the Tenth Section of the
Statute of Frauds.

Murphy v. Lewis, 76 N. J. L. 141;
Ryer v. Wanter, 77 N. J. L. 441.

The plaintiffs did not elect to amend to meet
this situation and so bring themselves within the
rule of Sadler v. Young, and the cases which
follow it. On the argument before Justice
Kalisch he gave the plaintiffs’ attorney every
opportunity to amend his complaint, but he de-
clined to do so.

The result is, the judgment which was entered
on a complaint alleging ownership by the de-
fendants of the land is wrong in the face of the
sworn denial of such ownership.
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It is not enough to say that if the plaintiffs
had either originally, or by amendment, brought
their case within the rule of Sadler v. Young,
they would have been entitled to a judgment.
Fhey did not do that, and their case cannot now
be made any stronger for them, than they made
,it' for themselves, particularly since they de-
clined an opportunity to amend their complaint.

~ After all, the real question now before this
.(‘ourt is: what do the established rules of plead-
g and procedure, as they have been built up by
long years of decisions, amount to? Is it any
longer necessary that the allegata and the pro-
bata correspond? Is an orderly procedure ac-
cording to fixed rules and precedents still neces-
sary to the administration of justice through the

courts of law, or can it now all be thrown over-
board?

)(')nly 1.)y ignoring all the established principles
of pleading and orderly procedure, can the judg-
ment be sustained.

We submit that the Judgment was erroneously
entered and should be reversed.

McCARTER & ENGLISH,
Attorneys of Defendants-Appellants.
CONOVER EN GLISH,
Of Counsel.
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Facts.

This is an appeal from an order made by Mr.
Justice Kalisch striking out as sham the answer
of the defendants and ordering that a judgment
be entered for the plaintiffs. The complaint
(S. C, pp. 3, 4, 5) alleges that the plaintiffs were
at the time and still are duly licensed real estate
brokers of the State of New Jersey, and that
some time prior to April 12, 1926, the defendants
authorized the plaintiffs ‘‘to sell certain real
estate belonging to them, the said defendants,”’
which land is described in the contract attached
to the complaint, and that pursuant to said au-
thorization, the plaintiffs proceeded to obtain a
purchaser for the premises ‘‘belonging to the
defendants,”” and as a result of their efforts,
plaintiffs allege that they succeeded in procuring
Alfred M, Henshaw to enter into a written con-
tract with the defendant to purchase said prem-
ises “]\)elong'ing to the defendants’’ and men-
tioned aforesaid, and that in the said contract
S0 entered into between the defendants and the
said Henshaw, there was contained the following
covenant or agreement, ‘It is agreed that this
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sale was brought about by Lee K. Waring and
Robert S. Bunnell, and that the seller will pay
them the sum of $6,000 in full for their commis-
sion.”” It is further alleged in the complaint
that the contract containing the above agree-
ment was signed by the purchaser and by the
sellers, the defendants in this suit, and was
acknowledged and that the defendants have
failed to pay the said sum of $6,000 earned by
the plaintiffs at the time the aforesaid written
contract was entered into, although the same
was demanded. '

To this complaint the defendants filed a very
laconic answer, as follows, after omitting the
prefatory part: ¢‘They deny the truth of the
matters contained in the amended complaint.”

A motion to strike out the answer as sham
and enter a summary judgment was made, upon
proper mnotice, and attached to the motice of
motion were affidavits by each of the plaintiffs
~ respectively, verifying the cause of action and
stating that they believe there is no defense to
the action (S. C., pp. 8, 9, 10, 11 and 12). There
was also an affidavit by one Kugene A. Oftto
attached to the notice (8. C., pp. 12-19 inclusive).
In this affidavit Mr. Otto swears that he is a
Notary Public and that he witnessed the signa-
ture of the defendant to the contract declared
upon, a copy of which contract was attached to
the mnotice. The defendants appeared in e
sponse to the notice of motion with two affidavits,
one by the Secretary of the New Jersey Real
Hstate Commission (S. C., p. 20). From this
affidavit, it appears that Lee K. Waring, Inc, 8
corporation, by Lee K. Waring, is a licensed
broker with offices at No. 67 Klizabeth Ave,
Newark, N. J. The affidavit also contains &
statement that Lee K. Waring as an individual
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is.'not a licensed broker. There was also sub-
mitted an affidavit (S. C., pp. 21-22) by Walter
E. Jobs, one of the defendants, in which he says
tlvmt it is untrue that either he or Cora B. Jobs
at any time licensed the plaintiffs to sell certain
1jeal- estate belonging to them and located in
Spl."mgﬁeld Township, County of Union, de-
seribed in the copy of the contract annexied to
the affidavit of Waring and of Bunnell, and
then it says that neither Cora B. Jobs nor the
deponent were or now are or at any time have
been, the owmners of the said property. Jobs
does no.t deny that he or Cora B. Jobs authorized
the plaintiffs to sell this property for them, but
on the contrary, he says in this affidavit tha;: the
property referred to belonged to someone else
and that at the time of the making of the con-
fl'ji(‘f. referred to in the affidavits of Bunnell and
Waring (which is the same contract declared
Ql}), 1‘}10 defendant Jobs had a contract with the
W ostt.held Trust Company to sell him the said
fron}lses, but that he was unable to convey title
n(()})rhlg 1?111101'1ase1", so that neither the deponent
ﬂ\ : ?1a B. :Tobs are now or ever have been
!¢ owners of the property deseribed; and he
'“j‘.\‘s that upon the failure of the Westfield Trust
‘(/On.lpany to convey a good title to the property
;1&‘117 had agreed with him to do, he, Jobs, re-
wrned to Henshaw the deposit paid under the
contract referred to in the -complaint.

Up - i

5 pon 'FhlS state of facts the Justice before whom
2

1a notion was made struck out the answer as
am 3 . 4

am and we say that this action was proper.

tl

sl

ofi}he Qlﬂy attack that is made upon the action
1€ court below, is not that the defendants are

?ﬁi(}“lble to the plaintiffs for the amount of the
i’)qum.mnt, but that it being alleged in the com-
aint that the defendants wore the owrors of
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the real estate deseribed in the contract, and
denied by the affidavit of the defendant Jobs,
that there was raised a disputed question of fact
which entitled, as we understand the argument,
the defendants to go to trial before a jury. An-
other point was also raised; that is, the question
of the standing of the plaintiff Waring to sue,

)

but this point is not seriously argued in the briet

POINT 1.

If the facts as disclosed by the affidavits sub-
mitted, were such that the Court should have
directed a verdict upon a trial at the Circuit,
then the action of the Court in striking out the
answer as sham was correct. This, we take If,
is the very purpose and object of striking out
sham pleas. It has been held that if the affi
davits submitted on a motion to strike an
answer as sham and enter summary judgment,
present the situation which if presented at a
trial would be such that the trial court should
have directed a verdiet for the plaintiffs, that
then the answer should be striken out and sum-
mary judgment should be entered.

Rule 81 of the Supreme Court promulgated 1n
accordance with section 15 of the 1912 Practice
Aect provides as follows:

““When an answer is filed in an action
brought to recover a debt or liquidated
amount arising— (a) upon contract express
or implied, sealed or not sealed; or * *
the answer may be struck out and judgment
final may be entered upon motion and affi-
davit as hereinafter provided, unless the de-
fendant by affidavit or other proofs shall
show such facts as may be deemed by the
judge hearing the motion sufficient to entitle
him to defend.”’
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The faets shown to Mr. Justice Kalisch by the
affidavits submitted were, first, a general denial,
which by our practice, denies each and every
material allegation of the complaint; second,
affidavits produced by the plaintiffs verifying
in detail the ecause of action as pleaded, which,
concededly is a good cause of action. Third,
affidavits produced by the defendants to the fol-
lowing effect: that Lee K. Waring, one of the
plaintiffs, who describes himself as a licensed
real estate broker, is not in fact a licensed real
estate broker but that Lee K. Waring, Ine., by
Lee K. Waring, is a licensed real estate broker,
and also admitting the making of the contract
and the agreement but denying the ownership
of the legal title to the property which they con-
tracted to sell.

POINT II.

Whether or not Lee K. Waring was a licensed
real estate broker is immaterial. It is not a part
of the cause of action of Waring and Bunnell
”l%d‘ Lee K. Waring be a licensed real estate
}”:01(01'. This question has been disposed of in
Wensly v. Godby, 3 N. J. Adv. 780; Sattler v.
Bernzweig, 3 N. J. Mis. 391.

No attempt was made to prove that this was
not an isolated transaction by an unlicensed

broker nor to show that this case comes within
the _rulc of the statute. In other words, it was
an 1{111.1'111101'1211 allegation in the complaint and
1,11,1191&11“1'0 _f“ prove it would not bar recovery.
+he complaint would have been just as good had
It not said that Lee K. \Varing' was a licensed
]'(inl estate broker. In addition to this a reading
,”‘j the affidavit of the Seceretary of the Real
Iistate Commission shows that Lee K. Waring,
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Inec., by Lee K. Waring, was a licensed real
estate broker. However, there was nothing in
‘the affidavits submitted to the Court to show
anything that would bar the right of Waring to
‘maintain this action and whether or not he was
a licensed real estate broker, we repeat, was im-
material.

POINT III.

A great deal of stress is laid by counsel for
the appellants upon the fact that the complaint
speaks of an agreement to sell lands ‘‘belonging
to the defendants’’ and that upon the affidavits
submitted it appeared that the lands did not be-
long to the defendants.

We respectfully submit that these words in the
complaint ‘“to sell certain real estate belonging
to them, the said defendants,”’ and the words
““belonging to the defendants’’ are immaterial,
and merely surplusage, which may be rejected
without affecting the cause of action in the least.

It is true that if it were an essential part of
the cause of action of the plaintiffs, that the
defendants be the owners of the premises,
the court should not have striken the answer
as sham, but the affidavits submitted show con-
clusively by the oath of the defendant Jobs him-
self, that as to all the material allegations of
the complaint the general denial which was in-
terposed was false. As to the question of
whether the property belonged to the defendants
or whether it didn’t, they raised a question.
These people, according to Jobs’ affidavit, were
the real or equitable owners of the land and it
does not require a great stretch of the imagina-
tion nor of legal terms to say that the land be-
longed to them. They had a contract for the

(f
purchase of this land, according to Jobs’ affi-
davit, and the holder of the legal title therefore
by the well-established principles of law, was
merely the trustee holding the naked title, while

they, the defendants in this suit, were the real
owners of the land.

Leaving this aside, however, we respectfully
submit again, that whether or not the land be-
longed to the defendants, the cause of action as
verified by the affidavits submitted by both of
the parties, was complete, and we respectfully
submit that had such a situation been presented
by evidence upon a trial at the Cireuit, the trial
court would have had to direct a verdict in favor
of the plaintiffs and against the defendants. If
that be so, it necessarily follows that the action
of the justice in striking out the answer as sham
was proper. Counsel for the appellants seems
to complain that we had too good a case. He
cites cases, Murphy v. Lewis, 76 N. J. L. 141;
Ryer v. Winter, 77 N. J. 1. 441; Keslac v. Judge,
4+ N. [I. Adv. 788, which he savs support the
proposition that the plaintiffs laid their case in
their complaint on the theory that the contract
was “‘signed by the owner; but that the denial
of the fundamental fact of ownership was fatal
On a motion to enter summary judgment.’’

An examination of these cases will disclose
that Murphy v. Lewis and Ryer v. Winter (which
latter case was afterwards reversed upon the
authority of Sadler v. Young, 78 N. J. L. 594),
Wwere overruled by this Court and the history
thereof is stated in the case of Keslac v. Judge,

4 N.J. Adv. 788, As is pointed out in Neslac v.

Judge, supra,

(408 A s L : o .

since the decision in Sadler ». Young, we
understand the rule to he that if the em-
ployer of the broker is in fact ‘owner,’ the re-

quirements of Section 10 (as later amended,

SRS IS ES SR P P L AR
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Pamph: L. 1911, p. 703; Pamph. L 1913, p.
20), must be met in ‘order to entitle the
broker to commission; but if the employer is
not ‘owner’ the broker who does the work
is entitled to his pay without reference to
the statute.”’

We respectfully submit that the cases cited n
support of the proposition just referred to in
the appellants’ brief do not support the propo-
sition at all. They are cases which have been
expressly overruled by the decision of this Court
with the exception of Keslac v. Judge, which fol-
lows the decisions of this Court.

It seems to us that the cases cited in the ap-
pellants’ own brief support the action of the
court below in striking out the answer. Counsel
says, on the other hand, that had the plaintiffs
declared on a written promise of the defendants
to pay for their services in procuring Henshaw
as a purchaser for the property described in the
contract, the facts submitted in the affidavit of
Jobs would have no materiality under the case
of Sadler v. Young, ete. And then he goes on to
say that we did not bring this case within the
rule of those cases at all; that the theory of our
case was that the defendants were the owners
of the land and that as they were not the owners,
the plaintiff was met squarely by the 10th section
of the Statute of Frauds, and cites again Murphy
v. Lewis, and the decision in Ryer v. Winter, 71
N. J. L. 441. Both of these decisions have been
overruled, we repeat, by Sadler v. Young. It 1s
well-established law that the Statute of Frauds
is an affirmative defense which if not pleaded
cannot be taken advantage of. Moreover, the
Statute of Frauds has absolutely no bearing on
this case since admittedly the contract in fhis
case was in writing signed by the parties, nor
is this case within the statute. We declared upon

9

a written promise by the defendants to pay a
commission for negotiating the sale of certain
lands, which lands we said belonged to the de-
fendants. We should bear in mind that the
defendants admitted that they were the equitable
owners of this land, they were the cestuis que
trustents, and in the eyes of the law, the real
owners, at the time the contract was made. But,
leaving this aside and assuming for the moment
that they had absolutely no interest whatsoever
in this property, the mere fact that we said in
our complaint that the property belonged to
them when in faet it did not, cannot in anywise
operate to defeat our cause of action, because
our cause of action is complete even if the prop-
erty did not belong to them. Let us assume that
in our complaint we said that the defendant
being Hindus made the contract declared upon
and 1t afterwards developed that instead of the
defendants being Hindus, they were Chinamen,
could it be said that our cause of action was not
complete? Or, let us assume that our complaint
had read that the defendants engaged the plain-
tiffs to sell certain lands in the Township of
Springfield belonging to one John Smith, and
deseribed by metes and bounds, and it after-
wards developed that the said lands did not be-
long to John Smith but belonged to one Edward

Jones. Could that be said to affect the cause
of action?

m . . .
[he appellants’ argument 1n this case simmers
(_10\\'11 to one point, namely, that even though it

18

not material to the respondents’ cause of
action that they be licensed real estate brokers,
and even though it be immaterial whether the
appellants were the ““owners’ of the land, that,
nevertheless, having alleged in the complaint that
the lands belonged to the defendants, and the
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proofs submitted showing that the lands did not
belong to the defendants (assuming this for the
sake of argument, although we insist that the
lands did belong to them), that yet, nevertheless,
since the allegata and the probata must corre-
spond, therefore, the court should not have en-
tered judgment against them. * Of course, it is a
‘fundamental rule that the allegata and the pro-
bata must agree i all material matters wn 1ssue,
but it is equally fundamental that a variance in
matters which are not material to the issue or a
failure to prove matters alleged, without which
the cause of action would have been complete,
cannot operate to defeat the cause of action. The
ownership of the land by the defendants as is
admitted in the appellants’ brief, is immaterial.
The gravamen of the plaintiffs’ cause of action,
that the defendants entered into a contract with
a purchaser produced by the plaintiffs and the
undertaking by the defendants to pay to the
plaintiffs for their services in bringing about
the contract. Whether they were the owners or
whether they were not, here is an absolute under-
taking by the defendants to pay a sum certain
to the plaintiffs. True, if the defendants were
the owners of the land, the contract is sufficient
to satisfy the Statute of Frauds. But that is
not what the appellants complain of. The ap-
pellants complain that we had a more binding
contract than we needed. They say in effect
that if they were the owners of the land we
would have needed a written contract, and that

they, not being the owners of the land, we did’

not need a written contract to support our cause
of action but could have maintained it on a
parole undertaking.

The cases cited by the appellants, Sadler V.
Young, 78 N. J. L. 594, and numerous other
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cases following the decision in that case all hold
that even though the person who made the
agreement to pay commission be not the owner
of the land, that nevertheless he must pay a
broker commission for the sale of land where
there -is an undertaking to do so. In the very
case of Sadler v. Young, the suit was against
one who was not the owner of the land, and the
Court of Krrors and Appeals unanimously re-
versed the court below, and said that they re-
Jected the doectrine laid down in Ryer v. Winter,
and said,

“We, therefore, decline to adopt it, and
hold that a written contract by the terms of
which the party who signs it binds himself
to pay a commission to a real estate broker
or agent for procuring a purchaser for
lands of which he (the signer) is not the
owner, 18 not affected by the Tenth Section

of the Statute of Frauds, and is valid and
entoreible against him.’’

We submit to the court that the case of Sadler
v. Young, supra; Taub v. Shampier, 95 N. J. L.
5495 Posnor v. Shapiro, 4 Adv. Reports 508; Kis-
lac v. Judge, supra; Marcella v. Block, 3 Adv.
Reports 290; Kruse v. Ferber, 91 N. J. L. 470,
u.n(l numerous other cases in this State, all estab-
lish the plaintiff’s right to recovery-in this suit.

In the appellants’ brief, there are two state-
ments which we desire to call the attention of

the court to, which do not appear in the record,

and which, therefore, of course, have no place
m the argument. On page 4 of their brief, the
“1)]7‘911?1111'& say, ““On the argument before Justice
Kaliseh, he gave the plaintiff’s attorney every
0}}})01'1’11]1&'\' to amend his complaint but he de-
clined to do so.”” On page 5 of their brief, ap-
bellants say, ““they did not do that, and their
case cannot now be made any stronger for them
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than they made it for themselves, particularly
since they declined an opportunity to amend
their complaint.”” Now, if the court please, we
respectfully submit that these statements are
not supported by anything that appears in the
record, and they should, therefore, not be in any-
wise considered. Moreover, if statements be-
yond the record are to be entertained by this
Court, we say that these statements are not true.

POINT IV.

A gariamc which does not go to the gist of
15 thmaterial and will be disregarded
or amended by the appellate court.

The earliest case in this State seems to be
Hallack v. Insurance Company, 26 N. J. L., page
268. In this case, the argument was made that
since there was a variance between the policy
of insurance declared on and the original policy
produced as to the name of the officers who
siomed the policy and as to the time of payment,
that the verdict should be set aside. This ques-
tion of variance was disposed of by Justice Vre-
denburgh in the following language:

““As to the variances, there is no proof,
nor even any allegation that the defendants
were misled, by them, to their prejudice, and
that they must consequently under the 43rd
section of the Act of 1855 (Nix. Dig. 641)
be deemed to be immaterial.”’

Section 43 in the Act of 1855 is similar to
what now appears as section 126 of the Practice
Act of 1903, 3 Compiled Statutes, page 4091,
which provides as follows:

““In order to prevent the failure of justice
by reason of mistakes and objections of
form, the court or a judge at all times may
amend all defects and errors in any Ppro-
ceeding in civil actions whether there 1s any-
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thing in writing to amend by or not and
whether the defect or error be that of the
party applying to amend or not, and all
such amendments may be made without costs
and upon terms; and all such amendments
as may be necessary for the purpose of de-
termining, in the existing action, the real
question in controversy between the parties,
shall be so made.”” .

[n American and Knglish Enecyclopedia of
Law, Volume 28, under the title ‘‘Variance,’” it
18 laid down on page 53,

““To constitute a variance between the al-
legations and the proofs, the difference must
be as to the substantial elements of the case,’
and not as to the legal conclusions from the

facts drawn by the pleader. Ordinarily the { :
fact that the party has been misled ce to

+=- prejudice by a variance, must be made
to appear by affidavit.”’

and in the footnote in the same work on page 54,
note o, it is laid down that
“disregardiw the #V_g&:i@l ce, is . taptamount
fom—% and7whére the dmendment could
have been made on the trial, the appellate
court would treat it as having been made or
would allow the amendment nunc pro tunc.”’

Under the same title on page 52 appears the
tollowing :

““Where the variance is immaterial, there
being no immjury whatever done to the adverse
party, costs are not imposed in allowing an
amendment * * * These are beneficent pro-
visions and should be, as they generally are,
liberally construed and carried out. They
were designed to correct a great evil and
wrong in the old system; namely, the turn-
ng of a party out of court upon slight and
non-essential mistakes in pleadings or vari-
ances between the pleadings and the proof.””’

Since the 1903 Practice Act, the rules of plead-

Mg and practice have become even more liberal
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than before and it is the policy of the courts and
of the law to try the real issue between the
parties, and in order to accomplish it any amend-
ment necessary will be made either at the trial
or by the appellate court. To accomplish this
very purpose the Practice Act of 1912 was en-
acted and section 27 of that act provides,

“No judgment shall be reversed or a new
trial granted on the ground of misdirection
or the improper admission or exclusion of
evidence, or for error as to method of plead-
ing or procedure, unless after examination
of the whole case it shall appear that the
error injuriously affected the substantial
rights of a party.”’

We respectfully submit that there is no ques-
tionn but that the defendants were not surprised
by the variance, if in fact a variance exists, nor
that their substantial rights have not been in-
juriously affected. They come into this court
and say that they admit that they owe this
money under the contract which we sue upon,
but they say that we have in our complaint some
six or eight descriptive words which are not
true. They further say that these deseriptive
words are immaterial to our cause of action.
Under the new practice, even under the old prac-
tice, this Court should either disregard the
variance, treat the pleadings as amended or
order them amended.

American Life Insurance Co. v. Day, 39 N. J.
L., page 89. In this case, Chancellor Runyon,
speaking for this Court, said,

““The policy was under seal. The action
should, therefore, have been covenant 1in-
stead of assumpsit. It does not appear, how-
ever, and it is not even alleged, that the
company, by reason of this error, have lost
or been deprived of any right or advantage
whatever, or have been in any way preji
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diced. Their defense has not been in any-
wise abridged or limited or affected by it,
nor has their adversary had any advantage
on account of it. The objection, therefofe,
is purely technical. Inasmuch as it is so,
and involves no merits, the power of amend-
ment will be exercised. Ruckman v». Berg-
holz, 8 Vroom 437, 439. g

"‘Thg one hundred and thirty-eighth sec-
tion of the practice act (Rev. 1874, p. 625)
is of a highly remedial character, and should
be so construed as, in its own language, ‘to
prevent the failure of justice by reason of
mistakes and objections of form.” - The
power of amendment thereby conferred ex-
tends to this court, and in cases where no
injury has been done to the party complain-
ing, by or through error of mere form, it is
incumbent on this court in the interest of
Justice, to exercise the power.”’

.\\ e respectfully urge that the quotation from
this case of American Life Insurance Co. v. Day
a.p-])llos with equal force in the case under eoﬁ-
;x‘ldcmtion. Assuming that there is a variance,
-1t does not go to the real merits in this suit nor
has the variance in any way affected adversely
The. substantial rights of the defendants nor ha.s
11_’ n any way added to the rights of the plain-
tiffs. ,It is as Chancellor Runyon said in that
case, ““purely technical.”” Moreover, it has been
decided in this Court that an appeal from an
(_)I‘dor striking out an answer as sham and enter-
g summary judgment, by which the court ad-
,’]u(luiatos that there are not sufficient facts ap-
}.')(‘ill'lllg before it entitling the defendant to de-
I.vn(l, are governed by other rules than ordinarily
govern the consideration of an appeal.

\*I\; was sald in Fisele & King v. Raphael, 90
;]\.... L. on page 221, by this Court, speaking
irough the late Justice Bergen,
(S .
is Reading the rules to which the statute
s subject, and the statute together, a plain-
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tiff would be entitled to a summary judg-
ment upon presenting an affidavit complying

with Rule 81, which would set out fully the.

facts upon which the cause of action is based,
unless the defendant by affidavit or other
proof will show facts deemed by the judge
hearing the motion, sufficient to entitle him
to defend. This confers upon the judge the
power to determine the sufficiency of the
facts set up by the defendants and 1s con-
clusive that they are not sufficient and should
not be set aside unless the sufficiency clearly
appears.’’

Assuming for the moment that there is a vari-
ance between the matters pleaded and the proof,
and assuming that the variance would have been
fatal under the old practice before the enact-
ment of the statutes concerning amendments
and jeofails, Rule 81 of the Supreme Court, and
the act by virtue of which it was promulgated,
have vested in the judges of the courts of com-
mon law a sort of equitable power which they
may in their sound discretion exercise, if they
think that the affidavits submitted by a defendant
in opposition to a motion for summary judgment
are not sufficient to entitle the defendant to de-
fend.

In conclusion, we respectfully urge that the
plaintiffs in this case have proven before the
justice on the motion every material allegation'
of the complaint; that it is admitted by the brief
of the appellants and cannot be denied, that
every material allegation of the complaint is, in
fact, true. That whether or not the defendants
were the owners of the land for the sale of
which they agreed to pay a commission, that fact
is immaterial and cannot affect the plaintiffs’
right of recovery and whether or not the plain-
tiff Waring was licensed as a broker is likewise
immaterial, and has no bearing on his right of
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recovery, and that the Justice of the Supreme
Court who heard the motion, had under the facts
disclosed by the affidavits, no alternative but to
say that the answer was sham; that it was, as to
every material allegation, false and that, there-
fore, the defendants were not entitled to defend.
Of course, if the answer was sham, summary
Judgment necessarily should have followed.

We respectfully submit that Mr. Justice Ka-
lisch correctly and properly struck out the an-
swer and ordered summary judgment to be
entered, and that if this Court considers that
there is a variance between the allegata and the
probata, that this Court should either disregard
the variance as immaterial or order an amend-
ment nunc pro tunc, in accordance with the well-

established rules to the end that justice may be
done.

: We, therefore, respectfully submit that the
Judgment of the Supreme Court should be af-
firmed,

KOEHLER & AUGENBLICK,
Attorneys for and of Counsel with
Plaintiffs-Respondents.

BerNaARD FREEDMAN,

Of Counsel.
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