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New Jersey 
Court of Errors and Appeals 

BILL OF COMPLAINT. 

IN ClIANCE -RY OF NEW JER.SEY 

To His Honor Edwin Robert Walker, Chancellor 
of the Stale : of New · Jersey: 

The, Complainant, Margaret Friel of the Town 
of Belleville, E1ss-ex County, N. J., respeetfully 

10 

shows, that: 20 

1. She is the- owner of pre1nrse·s in the Town of 
Belleville, Essex County, New J ,er8ey, described 
a S1 fo 11 O\:VS· : 

BEGINNING in the Northerly line of John Street 
at a point distant measuring in the line · of said 
street 175 feet Westerly from the line dividing 
lands , formerly T·. B. Coddington, de·ceased, from 
lands of t:he· Vvidow Ryan, said :beginning corner 
being also the Southeast eorner of a lot hereto- 3 0 
fore conveyed hy said party of the first part to-
Holland; thence ( 1) Northerly along the tine of 
the same 153 feet ·and 3 inches to the line of lands 
forn1erly of J an1es Hornblovver, deceased; thence 
(2) E;a.sterly along the line thereof 24 feet and 
3 inches; thence (3) Southedy in a line a little · 
East of parallel with the first described line to a 
point distant Easterly 25 feet fron1 the beginning 
corner, measuring in the line of s:aid street ; thence 4 o 
( 4) Westerly along the line of said John Street 25 
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Bill of Compla.in.t 

feet to the point and place of BEGINNING. The lot 
de,s,cribed and hereiby -conveyed is, 2!5, feet on J oJin 
Street, andl 24 fee·t and 3 inche,s1 on Hornblower's-
line and extends Northerly from John Street to 
·s,aid Hornblow ·er '.s· line. 

3. That the • sa~d premis ,es, we-re· conveyed to her 
late husband, M•aurice Friel, by Theodore Sand-
ford! and wife et als, by D1e,ed dated March 29th, 
1893, and re-corded in Book R. 516, of D·eeds for 
E:s,s1ex County, page 542. That this . complainant, 
with her late · husband, Maurice Friel, moved into 
the siaid premis,e.s in October, 189'3, and' has had 
actual occupancy and pos 1s·e.s·sion the-re,of •eve-r 
s1nce. 

20 
4. Complainant 'S.a.ys t:hat the said lot to her 

knowledge and belief was of a depth of 15-3 feet 
and 3 inches, and that fences from time to time 
have be.en ·erected, at that point on the rear o·f 
the siaid lot. CompLainant has lived on the said 
premis •e,s1 since, 189•3,, and to her knowledge the 
dept:h of the , s-aid lot has , never been disputed or 
questioned until within the l.a.s1t three or four 
months when one, James D·el Guercio, who has 

:3 o purchased the prope ,rty in the rear of complain-
arnt 's property, claims that •Complainant's hedge 
fence · and other shrubbery etc., planted there by 
-complainant encroaches upon his line some six or 
seven feet. That complainant has , been ordered 
•Off the premises by siaid D1el Guercio; that on June 
20th last, the said Del Guercio se·rved a no·tice 
upon ,complainant, a copy of whie:h isi hereto 
annexed and forms part hereof, marked Exhibit 

4 0 A; that unless the .said "hedge fence and othe ·r 
plants planted there" by eomplainant were 
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Bill of Co1nplain,t 

removed that the said James• Del Guercio would 
remove .s,ame. Complainant's Solicitor had a con-
versation at that time · with the , Attorney repre-
s·enting D1el Guericio, Mr. Andrew Boylan, and 
nothing further was 1 heard regarding the matter 
until Augus ,t 2·2nd, 1927, when compl:ainant lO 
rece1iv,ed by registered mail, ,a letter, a copy of 
which is- hereto ,a,nnexed and forms part hereof, 
marked Exhibit B, said letter having been .sien:t 
by GriffiJ?.ger & Griffinger, Attorneys , rep,re,senting 
the said D1el Guercio, th:at unless the s,aid hedge 
fe·n0e and other shrubbery we-re removed hy 
vVednesday, August 24th, 1927, that ·the said Del 
Guercio will hims ,elf remove the s1aid fence and 
shrubibe•ry. That in addition the s:aid James D,el 20 
Guer ,cio has threatened that he will go on the • s1aid 
premises in foree · ,and rip up the c01nplainant '1s 
s•aid fence and shrubbery, 

5. That the said James , Del Guercio purchas ·ed 
the said pren1is ,es· from Nicholas 1 Striglio and 
Ra-c.he-1, his vvife, by D·eed dated N ovemher 20, 
19,2~, recorded N ovemhe·r 21st, 1924, in Book M. 
71 o.f Deeds for Essex County, page 2:68. 'That 
the said premi 1ses are de,scribed as follows •: 3 o 

First Tract: BEGINNING at the corne-r formed 
by the intersection of the southerly side of Rut-
gers Stre ·et with the northerly side of Lincoln 
Street as the same ,a.re laid out on a survey made 
by Frank T. Shepard, dated April 2, 192.4, and 
from .s;aid heginnin.g point running thence , (1) 
North 71 degrees 1 minute and' 30 .seconds . w•e·st 
along the ,said .side of Rut.ge-:rs Street 91.60 feet; 
thence (2) south 2.3 degree .s ·west 114.33 fe,et; 4 O 
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thence ( 3) north 67 degre ·es west 15 feet; thence 
( 4) ,s;outh 23 degre-e,s w·est 169.19 fe·et; thence (5) 
·south 71 degrees 2 minutes 1 we·st 119.12 feet to 
the westerly .side of LincolTu Street; thence ( 6) 
north 20 degre ,e·s 28 minutes east 281.84 feet to 

10 the point and place of BEGINNING. 

6. That eomplainant i,s now the owner of the 
s1aid premises the same having been conveyed to 
·her by the Belleville Building & Loan Association 
on October 4th, 1918, by D·e·ed recorded .in Book 
X 60 of Deeds for E,s,sex County, on page 489. 

7. That complainant has had made a survey 
of the said premis ·es• in question, and the said 

2 o ·survey ,s;hows that he·~ property extends , to a depth 
of 153 fe·et and 3 inches northerly from the line of 
John Street; and that her surveyor has placed 
stakes on the siaid lot w.hich coincided exactly with 
the line of t,he hedge fence as no-w existing and 
establi-shed. 

8. Complainant, on account of .the threats and 
notices , served by the said James Del Guercio, is 
£,earful le,st he, the ·said James Del Guercio shall 
trespas •s upon her land iand commit waste thereon 

3 O to her irrepara ,ble injury. 

Complainant is without remedy in the Court of 
Lavv, and the ref ore pra-ys·: 

1. That the said James D1el Guercio may answer 
the bill of corn.plaint and each statement made 
herein. 

2. That the said James D·el Guercio may be 
40 restrained from trespas ,sing upon the lands of the 
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AnS'wer 

said Complainant, or from committing any injury 
thereto, until .he ,s;hall e·sitablish his right, if any, 
upon the lands of s;aid ,complainant, by a suit ait 
law; and that in the meantime the status quo may 
be pr :es,erved. 

3. And t:hat Complainant may have such 
further or othe·r relief as to the Court shall s·eem 
equitable · and jus,t. 

4. That a writ of subpoena may issue- command-
ing the s,a.id D1erendant, James Del Guercio, to 
ansrwe•r the ,s1aid B~ll of Complaint, and to a;bide 
by !Such order or decree as, the court may make , in 
the p re·mis e·s. 

JOSE 1PH M. DEGNAN, 
1Solicitor for and of Couns ,el 

with Complainant. 

ANSWER. 

IN CHANCERY OF NE 1W JER1SEY 

Between: 

:MARGARET FRIEL, 

and 

JAMES D1EL GuRcro, 

Complainant, On Bill etc. 
Answer 

Defendant. 

10 

20 

30 

The Defendant, James- D·el Gurcio of the Town 40 
of Belleville, County of E 1S'sex and State of New 
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Answer 

7. Defendant has not suf-ficient knowledge or 
information to form .a belief as- to the allegations 
contained in Paragraph Seven of the Complaint. 

8. T·he defendant denies any threatened tres-
10 passin ,g upon tihe land of the complainant. 

9. D·ef endant states that he has legal title to 
the said six ,and one-half feet of land in disipute, 
and .said six and one-half f e•et of land begins on 
the · line· of land ! formerly of J ame,s, Hornblower 
and extends six and one-half feet northerly alon,g 
Lincoln Street for a depth we,sterly of twenty-four 
feet and three in0hes; that the legal title of the 
defendant to the said six and one-half feet of land 

20 on Lincoln Street in dispute, dates back for a pe-
riod of over sixty years and that the complainant 
has had no pos 1se·ssion incons ,istent, superior or 
paramount to the possession and title of the said 
defendant and that 1any pos ·session to the said s,ix 
and oTue-)half fe,e,t of land occupied by the 
complainant, has always , been subservient and 
permiss 1ive to the said leg,al title of the complain-
ant. 

30 FIRST SEPARATE DEFENSE 

40 

1. Defendant denies any title or claim of title 
in the Complainant. 

2. D1efendant reise-rv•es the right to move to 
dissolve said Injunction for want of equity in a 
Bill. 

Solicitor of Defendant. 

Of Counsel. 
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PETITION OF APPEAL. 

(Filed April 30, 1928) 

To the: Honorable Court of Errors and Apipeals, 
in the Last Resort in All Causes: 

The, petition of James , Del Gue-rcio, appellant 10 
in the ,above stated cause, resipe-ctfully shows that 
your petitioner finds him,s·elf aggrieved by a final 
deeree m·ade in the Court of Chancery by his 
Honor Ed ·win Robert Walker, Chanc .ellor of N·ew 
Jersey, bea.ring date the 7th day of February, 
1928, wherein :Margaret Friel was complainant 
and the said James Del Guercio was defendant, 
in this respect to wit : 

That the ,said decree · adjudges that the 2 O 
complainant ha 1s, title · to, and her predeee -ssors in 
title, have, ever since March 29th, 189'2, been in 
pos,s·es.s.ion of certain lands in the Town of Belle-
ville, fronting on the · weste ·rly side of Lincoln 
Str -eet, starting at .the· inte ,rsectin;g· point of the 
northerly line of John Street, and thence run.Thing 
153 fe·et 3 inches in a northerly direction to the 
boundary line · of ,a tract of land o,vned by peti -
tioner. 

And said dec.re·e further a.djudge-s .tha t ther ·e is 
a s1hortage of six and a half feet of land abutting 
on said Lineoln Str -eet, hetw ·een John and Rutge.11s 
Streets; and that re-spondent, l\1argaret Friel, ha.s 
title to the said ,six and ,a h.a1f feet hy adverse 
posse ssion ,and therefore petitioner is enjoined 
fro1n entering into a.nd upon said boundary line 
henceforth and f.oreve·r; and taxing costs and a 
coun sel fee of $500.00 agains 1t petitioner. 

30 

40 
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And your petitione rr humbly appears from that 
part of the de,cree of the OhanceUor which decrees 
as aforesiaid that the respondent has title , to s,aid 
land abutting on said Lincoln .Street, forming the 
boundary line· between the , 1ands of the parties 

10 of thi ,s litigation, and cha~ging the re·spondent 
with t:he ·said exorbitant icouns·el fee, upon the 
ground that the decree • is, e·rroneous., for the s1aid 
,court was without juri 1sdiction to determine the 
ques,tion of title · to said Lands'; and also because 
the petitione ·r should hav ·e heen given a reason-
able opportunity to es:tahli,sh his title and estab-
lish in a court of raw his right to enter the dis-
puted lands and premises. 

20 Your petitioner the ·refore prays ,that the said 
decre ·e of the said Chancellor may be, in the said 
particuLar ,s·, reve ,rsed, s·et aside and for nothilligi 
holding ·, and that your petitione ·r may have such 
relief in the premises · as. this 1 Honorable Court 
·shall de·em fit, rea!Sonahle and proper. 

GRIFFINGER , and GRIFFINGER, 
Solicitors of Appellant. 

30 Dated: March -6, 19·2'8. 
A ,true copy. 

Joseph B. Fitzpatrick, 
Cle·rk. · 

40 
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NOTICE OF APPEAL. 

( Filed Feh. 18, 1928) 

IN CHANCERY OF NEW JE 1RSEY 

Betwe ·en 

MARGARET FRIEL, 

and 

Complainant, 

JAMES DEL GUERCIO, 

D·ef end.ant. 

On Bill etc. 
Notice of 
Appe ,al 

10 

The defendanit, Jame ,s D·e1 Guercio, her8'by 
appe ,als, from the final decree made : in tihe- aibo·ve, 20 

entitled caus •e· on the Seventh day of Pebruary, 
192'8 rby the Chancellor on -the, advice of Vice-
Chancellor Alonzo Church, and from the whole , 
and •every part thereof, to the Court of Erro~s 
and Appeals in the , La.s,t Resort in all Cause ,s. 
D1at:ed : February 7, 19128. 

GRIFFINGER & GRIFFINGER, 
Solicitors for and of Oouns1el 

with D1efendanit, James D,eI Gue,rcio. 30 

I ,conceive the·re is good cause for iappeal in the 
above entitled caus ,e·. 

A true , copy 
Thomas Barber 

Clerk 

HARVEY GRIFFINGE-R ., 
Of Oouns·el with D·efendant 
Jame,s . D1el Guercio. ' 

40 
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FINAL DECREE. 

(Filed Feb. 7, 1928) 

IN CHANCERY OF NEW JE 1R:SEY 

Betwe ·en 

10 MARGARET FRIEL, 
Compl ,ainant, B'll On 1 etc. 

,and 

JAMES DEL GUERCIO, 
Defendant. 

This matte ·r coming on to be heard in the pres-
ence of Joseph M. Degnan, Solicitor for and of 

2° Couns ·e1 with the, Complainant, Margar ·et Friel; 
1and Griffinger & Griffinger, Solicitor,s for the 
Defendant, James D,el Guercio; and it appearing 
t·hat the Complainant hias title to ,a.nd been in 
-actual possession of premis ,es, situate •, lyin,g artJd 
being in the Town of BeUeville ·, County of E:s,sex 

· and State of New Jersey, desoribed as follows: 

BEGINNING in the Northerly line of John Str :e,et 
.at a point -distant measuring in the line of said 

30 street 175 feet westerly from the line dividing 
lands forn1erly T. B. Coddington, de-ce,a.sed, from 
Lands. of the Widow Ryan, ·said he.ginning corner 
being also the southeast corner of a lot hereto£ ore 
conveyed by said party of the · fi,rst part to-Hol-
la nd ; Hrnnce ( 1) northerly along the line of the 
san1e 153 feet and 3 inch.es to the li1ie of lands 
form er ly of James , I-Iornblow·er, deceas •ed; thence · 

· (2) easte -rly along fh,e line the.reof 24 feet and 3 
40 inches; the nce (3) .s,outherly in a. line a little east 

of pa r1allel with the fir st described line to a point 
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F-inal Decree 

distant easterly 2·51 feet fron1 the beginning cor-
ner; mea·suring in the line of said st•reet; thence 
( 4) westerly along the line • of ,said John Stre -et 
2:5 feet to the point and place of BEGINNING. The 
lot de·scrihed and he·r 1eiby conveyed is 25 feet on 
John Street and 2'4 feet and 3· inches on Horn- 10 
blower's · line and extends northerly from John 
Street to said Hornblower's . line. 

And that .s,aid premise ·s have he·en in the · posses .-
sion of Complainant ·.and he·r predeces ,sors in title 
ever since JYiarch 29, 1892. That the beginning 
point of the: described premises exte ·nds , from the 
present monumented line of John Street. 

And it further appearing that the defendant, 20 
James Del Guercio, is the · owner of premises;, sit-
uate, lying and bein,g in the , Town of ·Belleville, 
County of E 1s,s·ex artJd State of · New J er,s,ey, 
described as follo"",;s•: 

BEGINNING AT the e,orne·r formed by the inte •r-
S•ection of tJ1-e· southerly side of Rutgers Street 
with the westerly side of Lincoln Street, as, the 
same · are laid out on a ,survey made by Fr ,ank T. 
Shepard, dated April 2'nd, 19·24, and from said 

3 0 beginning point running then0e (1) north 71 
degrees 1 minute and 30 ,s,econdis• west along the 
s,aid side .. of Rutgers Street 91.60 feet; thence (2) 
·south 23 degrees we·st 114.33 f.eet; thence (3') 
north 67 degre ·es west 15 feet; thenc.e ( 4) south 
23 degrees west 169.19 f e·et; thence ( 5) south 71 
degree ·s 2 minutes ea,st 119.12 feet to the we·sterly 
side of Lincoln Street; thence , ( 6,) north 20 
degree ,s 2:8 minutes - east 2:81.84 f.eet ·to the point 
and place of BEGINNING. 40 
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That there . is a shortage of six and one,-half 
feet of land abutting on tihe1 w-est side of Lincoln 
Street, between . Rutgers and ' J ·ohn Streets. 

And it further appeia,ring that the , premis ,es 
owned by the , Compl1ainant, Mar,garet Friel, have , 

lO be-en enc1o-s,ed and fenced in aeeordance with the 
dimensions- in the said premis -e,s des 'cribed herein, 
for a period of over thirty-four years and there-
for complainant has title , to the said six -and one-
half feet in dispute. 

IT Is THEREUPON, on this 7th day of Fehrua.ry, 
Nineteen Hundred and Twenty- ,eight, · by His 
Honor Edwin Robert Walke-r, Chailicellor of the 

20 State , of New Je ,rsey, ORDERED, ADJUDGED AND 
D·EcREED, and the s1aid Chancellor doth by virtue 
of the · power and ·aut ihority of this 1 Court, . here-by 
ORDER, ADJUDGE AND DECREE, that the said De-
fendant, James Del Guercio, his a.gents, serv-
ants or employees are restrained and enjoined 
from entering into and --·upoDJ ·the premises owned 
by 'the, Complainant, a hove -described', o-r any part 
thereof, henceforth an.d f oreve ,r. 

AND, IT IS FURTHER ORDERED that the said 
3-0 D,efendant, James Del Guercio; do pay to the said 

Oomp}ainant, . Margaret Friel, the sum of Five 
hundred Dollars counsel fee and the eosts of this 
suit to he taxed. 

Re spectfully advis ,ed. 
Alonzo Church, 

V. C. 
1i O A true copy. 

Thoma 's• Barber, 
. Clerk. 

: E. -R . . WALKER, 
0. 

Between 

MARGARET FRIEL, 

15 

MEMORANDUM. 

C omp1ainiant, 

and 

JAMES DEL GUERCIO, 

D1ef.endan t. 

Thi ,s· M,emor ,andum is not to be: published' in the 
official or unofficial reports. 

Joseph M. D1egnan for -complainant. 

Griffinger & Griffinger for def€ndant. 

CHURCH, v.: C. 

This , is a bill filed by the , complainant to· eD.Jjoin 
de.fendant from trespassing on her land and tear-
ing down a fencec and hedge 1 ·thereon. 

:LO 

Defendant ,alleges, that the fence :and hedge 
encroa -ch on his larid · which is at the rear of 3-0 
complainant ':s about :s,ix :and a half · feet. 

A temporary re,stra:int was : g,ranted on .Septem-
ber ,sixth 'by Vice Chancellor Backes -and the eiase 
then came 1be.fore: me on final hearing. 

The -premise ,s in question wer 1e conveyed to 
1\1:aurice Friel, ,husband of compl,ainant, on March 

'.~2'9, · 18913, and hy mesrne ,conveyance .suhsequen~ly 
. eame .into tihe pos1s,ession of complainant. : 40 
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Jill emorarn.d,um 

Complainant te,s,tified ·s1he, moved into the prem-
ises on October 25, 18913, and has continuously 
resided there ever since. The premi ,ses; were 
feJJJced as- they are now, when she, moved in, and 
the fences have been maintained' on the same lines 

1 O ever since. 

Con1plaina.nt was corroborated by five witnes-
s-e!s,, old re·sidents of the 1 neighborhood, who tes-
tified that the· fence had been ther ,e since 189,3, and 
that the fence now there is· on the , -same line- as 
the original f,ence,. 

!She· also produced two ,surveyors- who .testified 
t~~t her rear line fence coincides , with the meias-

20 urements set forth in her deed. Ther ,e· is no denial 
by defendant t,hat the ,complainant's land has been 
fenced ,as it is, now for over thirty-four yeaDS'. 

It is unnecessary, therefore, to go into a discus-
sion of the paper title. She clearly, as against 
this defendant, has 1 1adverse , pos-session, and I will 
advis ·e a decre ·e making the injun _ction permanent. 

17 

SUBSTITUTION. 

NEW JE ,RSEY COURT OF ERRORS AND , 
APPEALS 

MARGARET FRIEL, 

Comp,lainant-R ,e!s,pondent, 

vs. 
On Appeal 

{from Chan-
cery. 

JAMES D ·EL GUERCIO, ) 

Defendant-Appe11ant. 

10 

IT rs on this Twenty- -sev-enth day of April, A. D. 
Nineteen Hundred and ·Twenty-eight, -consented 20 
aJJJd agr 1eed that Anthony R. Fine11i ·be, and J:ie is 
hereby 1suhstituted -a,s, counsel for the Appellant in 
the , above , stated cause. 

GRIFFINGE ,R & GRIFFINGER, 
Solicitors of D-efendant, 

I accept the foregoing designation. 
ANT 1HONY R. FINELL!. 
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TESTIMONY. 

IN CHANCE 1RY OF NEW JERSE.Y 

November 28, 1927. 

Between 10 
MARGARET FRIEL, 

Complainant, 

and 

JAMES D ·EL GUERCIO, 

Defendant. 

20 
Transcript of shorthand notes of testimony 

taken in the · above entitled cause · before his Honor, 
Alonzo Church, Vice Chancellor, •at the Chancery 
Chambers, Newark, N e,w Jersey, in the pres !e·nce 
of J osep:h M. Degnan for -complainant; Grjffing 1e,r 
& Griffinge·r (By H1arry Griffinger) for defendant. 

(Complainant's and defendant's couns ,el ope·n.) 

The Court: It .s-eems to me, with this opening, 
B

O 
that :the question is purely one of what this · 
complainant got ,by :her deed. 

40 

Mr. Degnan : Exactly. 
The Court: I suppos 1e it is. -admitted that this . 

def endant ha ,s, tried to get his six feet ba·ck and 
there is no use taking any tes ,timony a.s to that. 

Now, what we want to find out is what the 
surveys and the searche :s, .and so on, disclose, as 
to this , parti cular piece of property. 

l iave you any map.s 1' 
Mr. D,e,gnan: Y·es, sir; I ,have. 

19 

Ma,rgaret Fri .el-Direct 

The Court: Wen, thi ,s. is a que·stion for •engin-
e-ers, it s.e·ems to me. 

Mr. D1egnan: Wen, it i,s also a question, if the 
Court pleas •e·, of the fence line. If this woman 
has had p,o,s·ses!sion for thirty-four years ,, with her 
fence ·s 1around it, that would e1s,tahlisih of itself- lO 
( inte ·rrupted) 

The Court: vVhen did she take title 1 
Mr. Degnan : She moved there in 1894. 
11:argaret Friel. Pardon me. 1893. 
The Court: 189'3. All right. That might estab-

lish adverse pos 1s,e,s,sion. 
Mr. D'e:gna .n: I was . going to prove that by her. 
The , Court: All right. 
Mr. D1egnan: Then I ·will back that up with my 20 

.surveyors ,. 

. MAR,GARET ' FRIEL, sworn for the complain-
ant. 

Dire ·ct-examination by Mr. D·egnan: 

lYir. D1egnan: We will offe,r thes ·e· tit.IE· 
de·eds in evidence. There i1s no objection to 
them; they ·ar 1e admitted in the answer. 

The Court: You had better describe 
then1 for the record. Offer it. 

Mr. Deg11an: I am offering a deed n1ade 
by Theodor ·e Sanford, Margaret L. San-
ford, hi,s wife, Annie • G. Sanford, Edward 
J. S:a.nford, and M1ari ·e• J. his wife, to Maur-
ice· Friel. It bears , date the twenty-ninth 
day of March, 189'2. It is recorded in the 
Re,giste·r ',s office of the County of E,ssex in 

30 

40 
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Ma.rga,ret F riel-Direct 

Book R-26 of deeds for E .ss,ex County 1at 
page 542. 

(Paper marked' Exhibit C'-1.) 
Mr. Degnan: The , next is a deed from 

Joihn R. Flavel-
The, Court: Sheriff. 
Mr. Degnan: -she ·riff of E-S'sex County, 

to the Bel1eville, Building & Lo,an Associa-
tion. This bear ,s date August 19, 1918, and 
is recorded in the Re,gist,er's office of Es ,sex 
County in Book S-60 of D1e•eds· for E ,s,sex 
County, page 331. 

(P ,ape·r marked Exhibit C-2.) 
Mr. Degnan: The-re is then a deed from 

the Be1leville, Building & Loan to Margaret 
Friel, widow, dated October 4, 19·18, and 
re-corded in the Register '!S, office• of Es-se'.X 
County in Book X-60 of D1eeds for E·sse·x · 
County, page ~8'9. 

(Paper marked Exhibit C-3.) 

Q. Now, Mrs. Friel, you -are the wife of Maurice · 
F ,riel 11 A. Y e,s,, ,sir. 

Q. And you are now the owner of premises on 
13,2 John Stre ·et, are you 1· · A. Yes, sir. 

3 
O Q. When did you move into the premise ·s1 that 

you now reside in 1 A. October the twenty-fifth, 
189·3-. 

Q. And w·ere you married, at that time 1 A. 
T1hat was the day I was married. 

Q·. And you hav e lived there continuously, hav ,e 
you 1 A. Alway s, ever since, yes. 

Q. And raised' 1a family1 · A. Yes, sir. 
·Q. Now, wihen you ente •red into the property-

40 what doe-sit cons,ist of1 A. Well, a hous •e and a 
lot, 2·5 by 1'53 feet 3 inc:hes. 
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Q. And was , a fence around the · prope-rty, when 
you moved into it 1 A. Yes:, iSir. 

Q. On how many side·s was the fence 1 A. It 
w,as around what is now Lincoln Street. 

Q. That i1s on the easte-rly side 1 A. All the way 
up and fenced acros ,s the- back and as the · old 10 
f ence:s, decayed they were replaced by other 's. 

Q. Wa.s the ·re a fence -on the we-st sride 1' A. 
·Between the property of Holland and I. 

Q. Holland was the property on the west 1 A. 
Y·e,s, sir. 

Q. From that time , ha.ve always fences been 
m,aintained' around that prope ·rty1 A. Yes, , sir. 

Q. Now, has the. re-ar-'ha!S , there or has there 
not been always a fence there1 A. Ye·s, ,sir. 20 

Q. vVa.s there ,any change in the · fence line at 
any time ·1 A. Not that I know of 

Q There is1 a hedge fenee- there now, isn. 't 
there 1 A. There · is a wire. 

Q. There is a. hedge f e·nce there now1 A. Yes, 
sir. 

Q. And a wire 1 A. Y·e,s, sir. 
Q. When ·was the wire fence put down 1 A. 

W,hy, two yea r s ,ago-I ean 't just remember-ms , 
the old fe.nc.e ·was decayed it vvas replaeed. 30 

Q. About how many years ago would you say 
the · wire fence was , put down 1 A. About s-even or 
eight years 1• 

Q. vVhen was tl1e hedge planted, N[rs. Friel 1 
A. About four years ·a.go, to the ·best of my mem-
ory. 

Q1• Was the• hedge planted inside or outside · the 
wire fence 1 A. Inside the wire. 

Q·. I!S there · or is there not at this time an old 40 
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fence , post stianding there, the remnants of an old 
fenee ?1 A. Y,es,. sir. 

Q. BeyondL__was, there always , a fence ha.ck of 
the house next to you on the w•e,s.t, the Holland 
property? A. On the Holland prope ·rty, yes. 

JO Q. Beyond that was there ever a fence, to your 
recollection? A. No, sir. 

Q. East of your line • down toward Washington 
A v,en,ue was there a fence? A. Well, in the Ryan 
property, which is now n1r. Monaghan. 

Q. Where · did that run from? A. Well, -it 
1st 1arted from the end of his line. 

,Q. With ref ere·nce to your line. A. It is even 
with mine, ,as near as• I can remember. 

20 ·Q. And is a part of that fenoo s1till ,s,tanding 
there ye,t? A. It is all there- yet, I ,gues·s. 

Qi. And that is Oll! the , property of Mr. M,ona-
ghan? A. Y e·s, ,sir. 

Q. Now, Mrs. Friel, when was the· first time that 
you ihad any-has your pos !s.ession ever been 
disputed as, to any part of your property there? 
A. The fi.rs1t time , I knew 1anythin,g rubout it wa,s 
when Mr. Del Guercio wanted to put the , drop curb 
the ,re. 

:1 o Q. Prior to that time did anybody, dispute your 
right? ' A. N,o, :sir; nobody. 

Qi. W!hen did 11r. D·el Guercio want to put the 
drop curb there? A. About three years ago, ·as, 
near as I can reme ·mber. 

Q1
• T:eu us w,hat that incident was. A. W.ell, the 

men were there flagging the ,curbing. 
Q. That wia.s on the · new street, Lincoln Street? 

A. Lincoln Street; yes•, ,sir. 
'1 0 1Q. When vta!S that cut throug 1h-for the record? 

A. About three or four years ago. 
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Q. That was right alongs ,ide of the ea,ster ly line 
of your property? ' A. Ye1s, sir. 

Qi. Did they have to grade Lincoln Street so it 
left y,our property above the .s1tre •et le·ve-1? A. 
Y:es,, sir. 

Q. About how many feet? A. Well, it must be 10 
five or six feet towards the front. 

Q. And ·have you a fence alon,g that easterly 
line now? A. Y eis, ,sir. 

Qi. What kind of :a. fence? · A. Wire. 
Q·. Anything ·els,e? A. W,ell, there is. a hedge 

along the front. 
Q. Yes. Now, ten us, the ineident about this-

drop curb. A. Well, I was .to1d he was , goin :g, to 
have a drop curb ·there. 2 0 · 

1Q1. Ne·ver mind. Tell us, what you s1aw. Did 
you ever have · a conversation with Mr. Del Guer-
cio about this property? A. His , brother was up 
there-

Q1. No. Did you have · a. -conversation with 
Jame ·s Del Guercio, the defendant in this 0a:S·e? 
A. Not on that day. 

Q,. Now, when did you have a converiSation with 
Mr. J ame 1s D1el Guercio- A. Well, later on. 

Q. -with re·ference to your re,ar 1ine. A. Later 30 
on . I can't just remember the ,date. He came · to 
my hous ,e one night and told n1e he had he·en into 
rn.y neighboris and that the ground was his • six 
fe,et or six and ,a. half feet in the rear. I told him 
I couldn't understand how that ·wias. Th e line had 
never been chang ,ed and the old ,stakes were still 
there. 

Q. Yes. A. And ihe -s1aid that :Mr. Shepard had 
made a new line. '' W,e11," I said, "I don't knovv 4 O 
anything at an about it. It is new;s to me.'' 
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Q .. And did you ever have ia.ny other conversa-
tion with him? · 

'The Court: Well, I ,don't think the ,re is, 
any neces ,sity of going into this. The , 
defendant admits that the, claims this six 
feet •and now she says 1 that the fir.st time , 
that he made this ,cliaim was about thre,e 
years ago. (To witne:ss:) Isn't it? 

The Witnes ,s1 : Yes, ,s,ir. 
T'he Court: About three years ago? 
The Witne ·ss: Yes, your Honor. 
The Court: And that ·she has . had un-

•disputed possession of it from 189,3 until 
three , years ·ago. 

Mr. Degnan: Were you ,s,erved with -
these notices are admitted, are, they not? 

Mr. Griffinger: We· admit that. 
Mr. D1egnan: I .off.er in evidence a notice · 

signed by .J ame,s, Del Guercio, diated June 
the 20t:h, 18916- 19·27, directed to Mrs. Mar-
garet Frie1, 132' John Street. 

(Paper marked Exhibit C-4·.) 
Mr. D1egnan: Then, another notice, a let-

ter from Griffinger & Griffinger, dated Au-
gus1t 2·2nd, 1927, :addressed :to Mrs. l\tf.ar-
garet Friel, 132 John Stre ·et, Belleville. 

(Paper n1arked Exhibit C-5.) 

CR,OSS -E 1.XAMINATION by Mr. Griffinger: 
Q. Mrs. Friel, when you fir,st went into that 

particular hous-e, wa,s the · land surrounded by any 
sihrubbery or , ,any 'hedge,s·, I m·ean, in 1893, if you 
remember? A. No, sir. 

25 

JJ1.arg·a.re-t Friel-Cross 

Q. And wa!S there a fence, around those, hedge .s.? 
A. There ·was not any hedge there. There . was a 
wooden fence my husiband had put there. 

,Qi. And how· long did that fence· that your hus-
band put there , in 189'8 remain theire? A. It 
remained there four years until it decayed, and 1 O 
it was , replaced hy othe-rs1• 

1Q. And when was the first time there was ,a 

replacement of that 1 A. Wen, I should think, 
about ten year ;s ago. 

Q1. And a new fence · was : put up at the end of 
ten years? A. \V eU, boards, here and ther e, 
where they were ne·ec1ed. 

Q. Now, Linc.oln Street is a new 1stre ,et there. 
A. Yes, sir. 

Q. And was there a fence · along what is now 
Lincoln Stre ,et 1at all times ·? A. Ye·s1, sir. 

Q·. And what w,a.s the property adjoining yours 
whieh is now Lincoln Street, tihat is, east of your 
property-or rather - ye,s, east of your property, 
before t'hey cut through that street? A. Why, 
there ·were two vacant lots the ,re. 

Q.· What wws· in tihe· rear of your prope-rty up 
to this time 1 A. A big hill, gre,en field up there. 

Q. Open land 1 A. Ye,s,, sir. 
·Q. And running from J o,hn Street to this open 

field, open land, was there , a fenee between the 
rear of your property and the open land? A. Yes, 
SIJ..r. 

·Q. And, )Vhe,n you repl 1aced t:he fence ag,ain, 
after ten years, it dec,ayed and you said your ihus-
hand repla :cied it, when was the next time it was , 
replaced 1' A. W·ell, four or five years after that 

20 

30 

we replaced it as it went, he,re and there, different 40 
place •s. 
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Q1. Now, the hedges are there now. A. Y ns, sir. 
,Q,. vVhen were they put there, Mrs .. F,riel 1 A. 

About t1hree or four ye,ars ago, but the wire w1a,s 
ther ,e before then. 

Q. About three or four years ago, and before 
IO that what was there in place · of thos ,e hedges1 

A. The wire wa.s there · before the hedge was put 
down. 

Q. And, when those hedges • w·ere put there, was 
the wire f cnce taken down 1 A. No, •sir; it is ,still 
there. 

Q. Who put tho 1se hedges there 1 A. My son. 
Q. And what was he guided by when he put 

th0:&e· hedges there 1' A. I--Ie was guided :by the 
20 surveyor's • pegs. 

Q. l-Ie was guided by what1 A. The surveyor's 
peg.s,-s'iakc.s, rather. 

Q. And w11en was , tho first time this peg wa ,s-
put there 1 A. Well, t'he old peg- wa!s,--must have 
he·en rooted up when the fence was put the-re, this 
wire fence, and Mr. Fitzgerald and the town en-
gineer .s,urveycd my property and put pegs down. 

Q1• That was re-c.ently, w-a.s1 it, Mrs. l?riel 1 A. 
Yes, sir. 

ao Q. And that wa,s after the hodges was there , . 
already, vva,sn 'tit? A. Oh, there was a peg at tihe 
end or n1y lot that w,as put there: ye·ar,s. a.go. 

Q. And you .s,aid that peg wa 1s uprooted:1 A. 
Tho old, original peg my husband had put there. 

Q. And when i ho original pegs were uprooted 
and now pog.s, were put in, when wore the new pegs 
put in, before the hod 0 ·e:S~ A. Yes, sir-

Q. rrhe .se prc s,ent hedge s·. And did your son 
40 gui,clo t.hc placing oE these hedges a,c.cording to 

those peg s ? A. Yes, 1sir. 
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Q. Wore -there any pegs put there rccently1 A. 
W·ell, Mr. Fitzgerald, the town engineer. 

Q. And those pegs that were put there- reeently, 
arc they put in i.he same place as , the old pegs 
were 1 A. As , far as 1 I know. 

Q. And you ,are not cert 1ain, though, whether 1 O 
they are 1 A. W·oll, I i.hink t'hey gave me a few 
inche ·s more ground. 

Q. N,ow, your ;hedges come out further than the 
hedges on the adjoining property, don't they1 A. 
Because that n1an has ,11 't got his hedge out to his 
·stake. 

Q1
• l-Iavo you s.e•en t·he stakes other pla,ces on his 

property1 A. Yes •; I did. 
Q. And do you know how far your stakes actu- 2 O 

ally extend over the property in the roar of yo·ur 
property; do you know how 1nany fe t, exactly 1 
A ... \iVhy, what do you moan, my s,take ·s 1 

Q. Ye,s. A. W·ell, all my stakes . are on the · line 
of my property. 

Q. Suro, but from tho ,survey made by-have 
you over seen tho survey of the Town or Belle-
ville 0? A. No, .sir; I have not. 

Q. Now, i.he hecl:g-es that were · put there by your 
son, have they boen repla0ed since your ,on put 30 

tl101n there 1' A. No, sir. 
Q. T1h o·1d po st that you referred to in your 

direct tc ,s,timony, is1 that a111y further than the , 
hodge is 1 at tho pres •ent timo-?· A. "\i\Tell, that I am 
not positjve ·; used i.o bc> a high hod ge behind i.l1ore 
·whi ch for-c.e,d tho wooden f enco pois:t in on both 
our properties. 

Q. l ut it is H Lact, though, that i1ho post is in 
further than the hodges 1 A. vV ell, it is not on 40 
tbo ljno. 
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,Q.. Was there · any reason you put it in that dis,-
tance? A. Well, ,exeept I didn't have it surveyed 
he.f or·e· and I didn't want to go out further than 
the , old hedge and I didn't know where it was until 
I had it surveyed. 

·Q.. But there was an .oLd fence there? ' A. Yes; 
,and a big hank of dirt and !Stone.s hehind pushed 
the old fence all in. 

The Court: How long was that o1d fence 
on your property? 

The Witness ·: Well, I have heen living 
there a little · ove-r ten years-. That was 
there , then. 

The Court : And the old fence was there 
ten years? 

T'l:rn Witne .s,s: Yes, sir. 
The Court : And was the old fence on a 

line with M::rs. Friel? 
T:he Witnes 1s: Well, I had it ,survey;ed la.st 

!Spring. 
The Court: No. Did the two old fences 

come together, her feToce ,and your fence? 
Was your fence on the line ?1 

The Witness: I think mine wa.s, more in. 
The Court: Y e,s. How much more in? · 
The Witne •s,s: W·ell, I guess it w-a.s about 

a little , over ,a foot, I think. I ain't quite 
sure. 

T·he Court: All right. 

Q. Your fence was in a foot from Mrs. Friel ',s 
pres ,ent fence or the old fence ·? A. The old fence. 

Tihe Court: Well, 1ifrs1
• Friel had a fence 

there ·, did :she? 
The Witness: Yes,, sir. 

31 

Benjamin J(lemc~Cross 

The Court: F:or the ten years you have 
been there? 

The Witne ·s,s: Yes. 
The Court: And was it on the , -line· that 

the wire is now-her wire? ' 
The Witne 1ss: I think it was•. 
The Court: Yes. All right. 

CROSS-EXAMINATION by Mr. Griffinger: 
Q. Iv.J:r. Klemc, have · you got that s1urvey you 

had made? A. Y,e!S-; I got it here. 

The Court: Well, let us confine ourselve 1s· 
now to the question of 1adverse pos,se,ssion. 
Tihen we will bring in the experts later. 

Mr. Griffinger: All right. 

Q. Now, Mr. Klemc, did you put those hedge 1s. 
there recently? A. They are there about four 
ye:ars in the back. 

Q. And when you first put your hedge ,s there 
did Mrs. Friel have any !hedges, on her land in 
the rear? A. Well, s1he •Came about the same time. 

Q. Wl1at was there before she started putting 
hedges ; anything there · at all? A. Wire fence · 

10 

20 

and ,some posts and o1d hoards- laying around. 3 0 
Q1

• And was that fence in furtiher than the he-dge 
is now, at that time, three or four yea .rs ago? · A. 
I think it was in a little ·-

Q. And when ,she put the.se hedges, on that land, 
s.he went out further tihan when you put your 
hedges? A. Ye1s,; I think so. 

Q,. The hedge that you referred to at that time 
you .said was on the line. W a,s that zigzagg1ed or 
v1as-that a straight line , through what is now Lin- . 4 o 
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coln Street through your Land and what is Mrs. 
Frie'1's land? A. It used to be a straight line, hut 
the old, fenoe from acros 1s, the , ,street from Mona-
han 's, the bank was five or !Six feet high · and 

1 
pusihed the posts iall in. It was higher than the , 

--0 fen0e and I had to shove them all bade 
Qi. When you put these , hedges: there and the 

same· time Mrs. Friel put thos-e hedges 1 the ·re, tihe,r,e 
was va,eiant land in the rear of your propertie ,s? 
A. Y-es, sir. 

Q. And Mr 1s. Friel put those hed!ge,s, there-was 
there ,actually a fence there- A. Well, there 
was-. 

Q .. -or was it vacant? A. It was , not quite 
20 what you would call a fence, hut there were posts 

and boards hanging onto it. 
Q. There were posts and hoards hanging onto 

it? A. Yes. 
Q1• And from 11:r,s. Friel 's Land to your land 

wasi there any fence . or aniything there, when you 
put thnse- hedge;S on, three or four years ago? A. 
From Mrs. Friel '!S-

Q. From Mr:s. Friel 's' land to your land in the 
rear. A. Y e,s. That was all the way along. 

30 Q. Now, that fence that was there, was that in 
further on your land than the fence that was on 
Mrs. Friel ',s, land? A. A f.ew inches, as far as 
I knew. 

Q. So t1hat fenice did run zigzag? A. It was a 
rlittle crooked, ye,s. 

Q. Is there a fence on the land of Mrs. Friel 
now, or just hedges? A. vVell, I think there is· 
a wire , fence and hedges. 

4 0 Q,. You ar e not certain whether there is? 
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M ichaez: l.1 cC ann-Dire ,ct 

Mr. D1egnan: She had already admitted 
tihere is a wire fence· and hedges. 

RE-DIRECT EXAMINATION by Mr. Deg-
nan: 

Q. You think the thing that caused your fence 
to go in wa,s heea use of the pr ,essure of the hill 
of stone behind it? A. Yes, sir. 

Mr. Griffinger: I object, your Honor 
please. 

The Court: He haS' already said it, 1so it 
is harmles,s .. 

MICHAEL McCANN, sworn for the complain-
ant. 

Direct-examination by Mr. Degnan: 
Q. Mr. 11:cCann, where do you ,live? A. I liv,e 

next door to Mr. K'1emc, 136 John Street. 
Q. Two doors from Mr,s. Friel? A. Ye:s, sir. 
Q1

,. How long have · you Eved in Bellevllle? A, 

10 

20 

Thirteen year 1s. 3 0 
(J. How long hav ,e you lived in your present 

place?' A. Twelve , years. 
Q. Do you remember a fence at the rear of 

Friel'.s, property? A. Alw1a.ys, yes. 
Q. Where did that fence run from? A. It ran 

fro1n 11:r. K]en1c's line between mys :elf and Mr. 
Klemc, to-ward Washing·ton Avenue, as' far as I 
could see, and, whethe •r it conm_ected with the 
property that ran fron1-facing the property, I 40 
don't know. 
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1Q. And from the time · you have lived in this 
place, twelv ,e year ,s, was there a fence behind Mr 1s. 
Friel ',s property? A. Y·e,s. 

Q. What was , its location with reference to the 
present hedge fence, the wire fence that wa.s1 

10 there? A. Well, as. ne,ar as I can tell, the , hedge 
i1s, planted in place of the fence. Of couLse, I know 
more about Mr. Klemc's than I do about Mr:s·. 
Friel 's, because Mr. Klemc is next door and Mrs. 
Friel is another block away. 

Q1• You were subpoenaed by the defendant to 
come ihere, weren't you? A. Yes. 

Q. What doe·s your deed ,call for, how many 
feet de ,ep? A. My deed calls , for 154 f e·e,t. 

20 Q. Have · you got your deed with you? A. I 

30 

have not. 

CROSS-EXAMINATION by Mr. Griffinger: 
Q. Mr. McCann, your hedg 1es1 are-are on the 

line further in towards your property-isn't it? 
A. Why-. . 

Mr. D1egnan: I obj·ect to that. It is not 
ma.te-rial where 11.is hedge 1s, are. 

The Court: What we want to find out i.si 
ahout the fence on Mrs. Friel's property. 
It doesn't make any difference about his : 
fenoe. 

(Discus ,sion.) 

Q. Ha v·e you seen the hedg ,es on the Frie1 prop-
erty ? A. Have I seen them? ' 

Q. Ye·s. A. Yes 1; daily. 
1Q. Now, riding !along tho.se hedges, where does 

4 0 
the hedge of Friel !Stop? A. Where did it stop? 

Q. Yes. A. I don't know what you me•an. 
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Micha.el J!,icCanrn-Cross 
. 

Q. D1oe,s it stop at Klem ,c's property or does it 
,go right through? A. No; it stops at the Klemc 
property, of course. 

Q. And the hedge of Klemc, is· that on a straight 
line with the hedge of Friel ?1 A. Not exactly. 

Q. And that is in towards.__that is, towards 10 
John Street, that hedge? A. Yes; a little bit. 

Q. Then that hedge of Klemc'.s-(interrupted) 

'The Court: Let him finish. He said, '' a 
little bit". 

The Witnes ·s: Well-
The Court: How much, a couple of 

inches ,?' 
·The Witness: No; it could be more ·; it 

,could be six or eight or a foot. I don't 20 

kno,v just how much. 

Q. Then that hedge of Klemc's continues to 
the line of your Land? A. Y,e,s. 

Qi. And then your hedge is ne,arer John Stre ·et ?1 

A. Yes. 
Q . .So it zig·zag:gs1 its way as far a.s your line? 

A. My line i!s, .straight; Klemc's line is s.traight; 
and Mr,s. Friel 's line is ,straight. 

·Q. But your hedge is nearer John Street than 3 O 
any other? A. Yes. Mr. Klemc is out about four 
feet further than I am. 

Q. D·o you remember when Mrs. Friel put thes ,e 
· hedges the-re? A. I reme ·mber about the time. I 
remember-W ,ell, you see, Mr. Klemc: planted bis 
hedge, but, you s1ee, I can't say wha.t year. It 
.,could he four and it could be iSix. I seen him plant 
the hedge , and I can't .say what year. 

Q·. And you don't know exactly when Mrs. Frie1 40 
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'had the ,se hedges , put there? 1 A. About the same 
time as Mr. Klemc, ,as I under ,stood. 

Q. Before the hedges were there, was there any-
thing there at all? A. Y,e,s. 

,Q. vVhat was there? A. Fenc:e posts and 
10 hoards. 

Q .. Old pos 1ts and boards? A. Ye.s. 
Q. And the,s•e hedges came out further on the 

land of De1 Guerdo, after the boards , were taken 
down, didn't they ?1 

The Court : Strike it out. 

A. I don't know. 

Tihe Court: You are assuming that this 
20 land belong :s to t:his defendant. 

Q. Well, the hedge •extended further towards 
the rear of Mrs. F'ri ,e1l 's property, after this fence 
was taken down, didn't it? A. Not that I krnow 
of. 

Q. D,o you know ho·w many feet from John 
Street, along Lincoln Street, the line , of Friel 
runs? A. No; I do not. 

1Q1
• And, from John Street to your ihedges, what 

30 iS' the depth? 

40 

Mr. D,egnan: I object to that as immater-
ial. 

The Court: I will sustain the objection. 

,Q. Do you know how many feet on Lincoln 
Street on John, along Lincoln Street Mr 1s. Friel 's 
property extends ?1 A. No. 
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vVillia.1n CuUen-Direct 

WILLIAM CULLEN, sworn for the complain-
ant. 

Drirect-examination by Mr. Degnan: 
Q. Where do you live, Mr. Cullen? A: 14-0 

John Street, now. 10 
Q. How long have you lived on J 011n Str,eet? 

A. I wa•s horn on it, forty-four yeiars ago. 
-Q. And not in the· pre 1s-ent place where you are 

living now? A. No. Well, it is 173, now, where I 
was born, but I live -at 140. 

Q:. How long have you lived in your present 
place? A. Five years the first of August. 

Q. Were you familiar, as a boy, with the fence 
line behind the Frie1 prope ·rty? A. Yes; my 20 
father built it. I was a child three or four or 
five years old, about, when my fathe ,r helped Mr. 
Friel to ·build the fence. That was 1 before Mr. 
Friel was married. 

Q. Now, viras there a fence extending from 
Washington-from the r·ear of the property on 
Washington Avenue up to Friel',s property? A. 
No, it didrn't go to FrieFs property. It went to-
it belonged to people by the name of Ryan, Mr. 
Monaghan owns it now, hut Ryans had a fence 30 
up then that was, I should judge, maybe · one hun-
dred feet hehre en Friel 's. property and Ryans -' 
property, ran right out to John Street. 

Q. ,1/ as the line of Monaghan '.s property, fence 
line-, on a line witih the fence· line of Friel 's, do 
you re·c.all? A. Well, about. It looked from the 
eye-looking with the naked eye it looked it might 
be. Of course, I wouldn't see right down. I 
didn't know -that. 40 
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Willia .rn. Cullen-Cross 

Q. Did you ever-do you know whether there 
is1 a fence behind Mrs •. Friel'!S 1 property now? A. 
Yes; a wire fence made of ,chicken wire. 

Tihe Court: Is , that ,chicken wir •e on the 
s,ame line as the· old fence? 

·The Witness: ,Vell, I couldn't say 
whether it is right down on the hedge. 

'The Court: Well, within a few inches? · 
The Witnes 1s: It looks. to me on t,he same 

line. 
The Court: And when was this old board 

f en-c:e built? 
The , Witne !S·S: Well, it is 1 built betw ·een 

thirty-five and thirty-eight years ago. 
The Court: All right. I gue·s1s· that will 

do for you. 

CROSS-E 1XAMINATION by Mr. Griffirnger: 
Q. Who did you build this fence for? A. I 

didn't build it; my father helped Mr. Friel, ·be.fore 
Mr. Friel was married; he owned this house ,and 
property before · he was married at all, I should 
judge, oh, I don't know, a couple of years · any-

·~o way. 
' Q. You don't know whether the hedges or the 

fence ·was put there three or four years ago, do 
you? A. No. Of course -, the fence was rotting. 
It was ,a, solid board fence like 1sheathing on a 
house, it wa,s •solid ,all around. They used to be 
patchin g it up every once· in a while. 

Q. You couldn't say when the hedge -s were put 
there? A. No. 

Q. So you can't say these hedges are 011 the 
4 'O - same line as the fence. A. No; I cannot. 
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MICHAEL SL.ATOR, sworn for the · complain-
ant. 

Direct-examination by Mr. D1egnan: 
Q. :Mr. Slator, how long have you live-din Belle-

ville? A. Sixty yeia.r.s. 'Born there. l 0 
Q1• Do you know tihe Friel house and property? 

A. Ye·s, 1sir. 
Q. Diid your father have anything to do with 

the hous -e? A. My father painted the house when 
it was built. 

1Q1. Do you recall a fence to the rear of the Friel 
property? A. I always. remembe -r a fence , there. 

Q. How far did the fence go, do you recall? A. 
vVeH, about in the same lines where the wire fence 20 
is now, to the best of my knowledge. 

CROSS-EXA~IINATION by Mr. Griffinger: 
Q1• Mr. Slator, did you actually see this fence, 

every time you .c,ame to this property? A. I cer-
tainly did, every time I went by there, because it 
-vvas all open land. 

Q. You saw this fence ,every time it was 
replaeed. Did you is•ee whethe ·r it was on the siame 
line as, the old fence 7 A. W-ell, not every time it 3 0 
was replaced, but, when it was replaced, the fernce 
looked to me to be in about the same place the 
old fence · was, to the hest of my knowledge. 

Q. Do you remember when the · hedges were put 
on, three or four years ago; do you remember 
that ? A. Yes; I rememiher when they were put 
there. 

Q. Do you remember whether those · hedges •are 
exactly the same line the fence ·was on 1 A. W e-11,. 4 O 
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the wire fence was 1 there and the hedges, to my 
way •of thinking, i1s1 built as- clos,e to the line as can 
be. 

Q. You don't know that for an actual fa.ct 1 A. 
Well, where the old fence was, or the stakes of the 

1 O old fence. 
Q. It may he a couple of feet- A. No, not-
Q. -this , side or the other ·side 1' A. You 

couldn't determine · that. 
Q1

• It was a,bout the same lin~ 1 A. The· same 
line. 

·Q. Have you he•en on Lincoln Street recently 1 
A. Yes·; been tihere. 

Q1
• You know these hedges of the F·riel prop-

20 erty1 A. Y·es. 
Q. Have you followed through with your eye 

along that line, the rear of ,all thos 1e properties 
adjoind.ng the· Friel property1 A. I worked there. 

Q. Tihe hedges run in ,a zigzag fashio ·n, don't 
theyf 

The Court: Wait a minute. That is not 
cross-examination. He ha ,s not said any-
thing about any hedges, except the one on 
Mrs. Friel 's prope ·rty. 

Q,. Is there a wire there, at the pre ·sent time 1 · 
A. Yes, sir; it was , there t1his morning. 

ANNIE SAGGER, s-worn for the complainant. 

Direct-examina.tion by l\!Ir. Degnan: 
Q. How long have you lived on John Street 1 

4 0 A. I think V{e mus 1t he thirty-nine or fortv. I 
think thirty-nine , an)T\vay. ., 

41 

Rose Friel-Direct 

Q. Do you ren1ember when the Friel hous ,e was 
built tihere 1 A. Oh, sure. 

Q. Do you krnow Mrs. Friel 1 A. Yes; I remem-
ber well the · day she was :ge,ttin,g married, coming 
in. I didn't know her until then. 

Q. You have ,since got acquainted with herf A. 10 
Yes. 

Q. D·o you recall whether tJ:ier•e was a fence all 
the time 1 A. I re·member the old wooden fence. 

Q. A& far as you rememiher, there was i a fence 
ther ·e11 A. I remember, yes, hecaus ·e· the· boys us1ed 
to climb over for her peaches , and knocked it down 
for her. 

Mr. Griffinger: No questions ,. 

ROSE: FRIEL, sworn for the complainant. 

Direct-examination by Mr. Degnan: 
Q. 1\1iss Friel, you. are the daughter of the 

-compLainant, Margaret F'riel 1 A. I am. 

20 

Q .. And you have lived in this property all your 
lif.e1 A. I have. 30 Q. D:o you recognize this photograph ( showing 
witne ·ss photograph) 1 A. I do. ·That is my sis.-
ter and I. 

Q. How long ago wa.s1 that t,aken 1 A. About 
ten years ago. 

The Court: What is· it 1 
Mr. D1eg11an: It shows a fence right there. 
'The Court: Do you object to the intro-

duction of the · picture 1: 40 
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Mr. Griffinger: I ohj,ect, if yiour Honor 
plews,e,. 

'The Court: Why do you object 1 
Mr. Griffinger: It is- not linked, up with 

the property. There i,s nothing . there to 
indicate any land m,arks, as far as we can 
see. ,Just tlhe vacant ground with two indi-
viduals , on it, and some kind of fence in 
the rear. 

The Court: I think, unles is the photo-
grar,her is produced, and can identify the 
property, the · obje,ction is1 proper. 

Mr. Degnan: I :sugge-st the witnes •s could 
identify it and prove representation as of 
that time. 

The Court: I don't think that is ess,en-
tial. 

Mr. Degnan: All right. 
The Court : The way to prove the photo-

gr 1aph is to have the photographer prese ,nt. 
Mr. D1egnan: ·These w·e,re- taken with a 

snap shot, you know·, and I thought they 
might aid the Court in ascertaining the 
fact ,s:. 

Mr. Fitzgerald, please. 

JOHN L. FITZGERALD sworn for t,he com-
plainant. 

Direct-examination by 11:r. D1egnan: 
Q. Mr. Fitzgerald, are you a civil engineer1 

40 A. Yes. 

43 
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Q. Got any d:egr·ee of ,civil engineer~ ' A. Y,e,S'; 
I have :a degree of civil engineer. 

Mr. Griffinger: I adnut his qualifica-
tions. 

The Court: Q~alifications admitted. 

Qi. You are now the Assistant T'own Enginee ,r 
of Belleville~ A. Y,e-s. 

Q. On July first of this . year did you make a 
survey of Mrs. Friel 's property1 A. Well, on 
or about that date I did, yes. 

Q,. And i1s, this a copy of the ,survey you made 
(s·howing witne •S'S· paper) 1· A. Y,es, sir. 

10 

The , Court: Well, let us. introduce it. 
:Mr. D,egnan: Any obje,ction to this sur- 20 

vey being introduced in evidence~ 
The Court : T:his survey was made hy 

you or under your direction~ 
The Witne 1s,s1: It Wias, made hy me. 
The Court: I will admit it. 

Q. You took the description from this old 
deed:1' A. I made the survey from thi1s, deed and 
from the maps we have in the town, yes. 

'The - Court: Let the survey be marked. 
(Survey marked E.xhibit G-6.) 

Q. The line,s of your survey coincide exactly 
with the description of the · de·ed A. Y-e·s. 

Q1• Full dimensions 15•3 feet~ A. Yes, 1sir. 
Q. D-oes it show any indications of any monru-

ment to the rear ~1 A. W,ell, the , only indication 
of that monument that I could-no monument, no, 
sir. 

30 

40 
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Johrn L. Fitzg 'erald-Cross 

Q. What did you find there~ A. I found a sur-
vey made by a man for the towrn there prior to 
myis1elf 1and I found' the remains of an old fence. 

Q. And you drew your line from that~ A. Y,es. 

The Court: Now, on this survey, Mr. 
Fitzgerald, you see here on this corner-
w,hat corner would that be~, 

The Witness: That would be the north-
west corner. 

The Court: Northwest corner, you found 
an old fence po 1st 

The Witness: Why, I foundL-I s1howed 
the post on the corner, but the post is a 
little to t1he south of the corner, but I didn't 
make-I just show-ed the post as· a sign 
of occupation. 

The Court: Any cross-examination of 
this man~ 1 

l\![r. Griffinger: Yes, sir. 

CROS,S-EXAMINATION by Mr. Griffing,er: 
Q. Now, Mr. Fitzgerald, you s1ay you made this 

survey from the des ·criptio:ru in that deed and the 
town map; is that right~ A. Yes., sir. 

Q. Did y,ou find: the Hornblower line on tihat 
land ~ A. I find-why, I found. the Hornblower-
or the remains of the old fence, what •evidently 
might have ,been the Hornblower line. 

Q. How far did that extend from John Street 
in on Lincoln Str eet? A. 153 feet and 3 inches ·, 
more or less, the fence was •. 

Q. Now, I refer you to the map that you said 
you used: in the Town of' Belleville. 
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I\1r. Degnan: I object, your Honor 
-ple,ase. He didn't mention any particular 
ma.p. 

Mr. Griffin,ger: He said he got the map 
from the T-own of Belleville; that is what 
he said. 

The Court: He said he us 1ed the town 
map. 

Mr. D1egnan: He didn't say what particu-
lar map. · 

The Court: Na tu rally he would. Why 
wouldn't he get all the data avai~able 

Q. Is Hus the book yiou used, Mr. Fitzgerald~ 

10 

A. No, sir. 20 
Q. What ibook did you use ~1 A. U·s·ed the book 

furnismed by the Engineering Department, by Mr. 
Shepard. 

Q. And did you see this 1nap~ A. I have seen 
that map; yes, sir. 

Q. And how many feet is indicated on that map 
of this 1 particular plot 1 

Mr. Degnan: Just · :a moment. Whioh 
map are you referring to~ 

t 30 :JYir. Griffi-nger: Tfh.e map of this proper Y 
on J o'hn Street ,and Lincoln Street. 

The· Court: Let him see· it. Give it to 
him. 

The Witness : The reiason for using the 
t.ovvn map wa;s, not to- get the depths , of tbe 
lots on John Street north, it was. to deter-
mine tihe angle of Lincoln Street. It had 
nothing to do with the depth of the lot. 

40 
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Q .. You s,aw this map in town, this map here1 
A. Yes, sir; I saw that map. 

Q. I show you this ·-

The Court: You cannot use that until you 
introduce it in evidence. You cannot put 
irn your own ca·s,e-on c-ross-examina ,tion. 

Mr. Griffinger: I am cros 1s1-examining him 
on the basiS' of that survey he, claim·s he 
made from the deed and this map-a map 
he ref e-rred to. 

'The Col.lrt: You cannot introduce this 
map yet. 

Mr. Griffinger: Will the Court permit me 
to ask him ho-,v many feet he found on the 
map in the ·Town of Belleville that he re-
ferred to on his direct tes itimony, in makil1ig 
his survey f' 

The Court : He has 1already told you that 
he referred to the town map to get an an-
gle, not a depth. 

Q. Did y1ou find in any of your location stake :s 
bas ·ed upon the deed or de-eds less , than 150 feet 
e·xtending from J ,ohn- Street f A. I don't kl1iow 

30 what you 'n1'ean by that que,stion. 
Q. The amount of feet running from John 

Street, did you find less than 153 feet at any 
timef 

J\1r. D·egna.n: I object to that. 

A. No. I found 153 f e-et. I followed the deed. 
I did l1Jot-(interrupted). 

Q. W:hat. does 'the map of the Town of Belle-
. _ ville show f 

40 
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Nir. Degnan: I object to that. 
The Court: I will sustain the · objection. 

Q. vVhen did you put the · .8itakes down last on 
that prop,ertyf A. Why, I could tell by looking 
at the surve ·yi that I rnaide. I don't remember the 10 . exact date. · 

Q. It is, dated July 1, 1927. A. Th~y were put 
on the day .before that. 

·Q. Put on the day hefore that? _A. Approxi-
mately the day before. I am not ~x,a,ictly sure , the 
day I placed the •stakes. 

Q. Now, ref erring to this survBYJ(Wfil·en you put 
those stakes there on July 1st, or the • day ibef ore 
.July 1st, 192·7, did you place the · stake •s1 beyond 
the · hedge that is· there ;now, or within the: hedgef 20 

A.· I _,can't: recall. I di.du '-t mak:•e a location sur-
vey, and I was more pa .rticu1a.rly interested in the 
post in the hedge. . I couldn't exactly-I believe 
the hedge is about on tthe line that I placed the 
•stakes. It may be a little one way or the other. 

Q. Isn 't it a fact that the hedge ,s extend fur-
ther from t:he stakes as you placed them f A. 
You me,an the _ top of the hed.ge or the ha.ck of the 
hedgef ' 

Q. From . the -place ·where · they come• 01it of the 3 
O 

g1,ound. A. I would have to make a lo-cation sur-
vey before I could answer that question. 

, Q. This post you ref erred ' to; is that in further 
from the hedges or on a line · with the hedges f 
A. That is, nearer John Street than the · hedge ,s·. 

Q. It is on a line with the hedges f A. I ,s,aid it 
·was nearer to John iStreet . 

Q. It W•as .nearer to J ohm .Street than to the 
hedges. How did . you dri _ve post~--:-does'1that in- 40 
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die.ate, a monument of the Hornblower property f: 
A. I would take · that as 1 ,an indication of the · prop-
erty, but I would want more, than one post before 
I established the Ene. 

Q. Did you use that post as a guide in s1taking? 
1 O A. No, sir; I used the deed as a guide · in staking 

the property 1 out. 
Q1• And t1his· is the only de,ed that you used in 

making this survey, isn't it 1· A. I us 1ed that deed 
and -a survey that was made · prior to mine. 

Q. Why did you ref.er to the town m:aps ?' A. 
A·s I said hefore ·, to determine the angle of Lincoln 
Street. ·This deed does not determine the angle. 

Q'. Did you get anything else· from the town 
20 map beside 1s the angle? A. No, .s,ir; except to lo-

cate the moniument with the line of John Street. 

30 

Q. N.ow, was there any monument that y,ou lo-
cated along Lincoln .Stre-et? A. No. 

Q. Your measurements ·, 1513. fe·et, are from the 
pre,s1ent line on John Street ?1 A. Are from the 
present line on John Street; yes, sir. 

Q. Now, in drawing this survey-in making up 
this · survey, Mr. Fitzgerald, did' you t,ake the ,ac-
tual measurements in that deed? A. Y-e:s. 

Q. And make the· survey accordingly? · A. Yes. 
Q. And the reference in the deed of the Horn-

blower line, forn1erly of James Hornblower how 
did you locate that line? A. I did not locat~ that 
line. 

R1E-DIRECT-EXA1fINATION by Mr. Deg-
nan: 

Q. Is there any other line of John Stre-et that 
40 you know o,£ except the one that you took? A. 
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J ohm L. Fitzgerald-Re-cross 
Sa:rah F. J oh(n,son-Direct 

No, sir; there , is no other line that I know of at 
that particular point. 

RE-CROSS-E ,XAMINATION by Mr. Griffin-
ger: 

Q. Mr. Fitziger ,a1d, ihow long have you been in 
BeHeville 1 A. Since~ 

Q. Surveying, I m.ean. 
Mr. D1egnan: Your Honor please, I ob-

ject to his qualificatiollJs iheing gone into .. 
The Court: I will sustain the objection. 

You admitted his . qualifications. That 1s , 

all, .sir. 

SARAH F. JOHNSON, .sworn for the com-
plainant. 

Direct-examination by Mr. D·egnan: 
Qi. Will you turn to 1331917 ?1 A. Thre •e 

. nine 
seven? 

10 

20 

Q. Yes. A. Uh huh. 30 
Q. You are employed by the Surrogate of Es ,sex 

County, are you, Mi1s,s J ohnsollJ? A. I am. 
Q. And you are here in answe,r to -a ,subpoena 

I served on you Saturday? ' A. I am. 
Q. What book have youthere ·1 A. I have Book 

6 of the Maps 1 of E,ssex County of the .Surrogate's 
office. 

Q. vVhat estate have you got there? A. I have 
not looked over this. 40 
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Sa:ra,h F. Johnso ,n-Direct 

Q. I think this- is John vVilliams. A. John 
Williams '. 

Q1• Partition of J.ohn Williams, -deceas-ed'. Will 
JIOU turn t!o the map there1 1 I w:ant to establish 
the Horniblower line ·by thi !S, old map. 

The Court: All rig1ht; where is, the map 1 
Mr. Degnan: It is here somewhere. 
The Gou rt: There is, the map. 
Mr. D-egnan: No; that is not it. The-re it 

is1, 1339,7. There is John Street-
The· Oourt: Now, wait a minute. You 

want to-
Mr. D'egnan: Want to ihave, this intro-

duced in evidence. 
The Court: All right. 
Mr. Griffinger: I obje-ct. Your Hono-r 

pleas ,e, my ob-j:ection is addre ·ss,ed to a;dmit-
tin,g that as, evidence becaus ,e the,y have not 
conne.cted up the chain of title from Wil-
liams. 

The Court: I will admit it. 
(Book marked Exhibit C-7.) 
(Not physically marked.) 

· Tihe Court: Indicate · what you want to 
!Show on this. 

Mr. D1egnan: I want to show· the , line, the 
distance from John Street to the Horn-
blower line. 

The Court: Very well. It is. indicated 
on this map is how much 1 

Mr. D•egnan: As1 being on the northerly 
side of Lot Numher 1 as · 15,7 fe-et and on 
the s·outherly .side as 154 feet. 
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The Court : All right: Very wen. Is 
tha:t all you want of this , lady 1 

Mr. Degnan: T11at is all. 
·The Oourt: Well, thank you. 
Mr. Griffinger: What is th.at yearf 
The Court: 1873. Am I right about that, 10 

:Mis1s, J ohruson 1 
The Witness : I will look. 

· Mr. Degnan : March 28, 1873. 
The Witness: Yes 1; 1873. 
Mr. Degnan: May I correct the record 1 

I said the northerly side ·was 157. It is the 
w-esterly side is, 15,7 and the , ,easte ·rly side 
is 154. 

The Court: All right. 20 
Mr. D:e,gnan: Will you correct that, Mr. 

Stenogra phe-r 1 

WILLIAM H. HOFF sworn for the complain-
ant. 

Direct- ·examina tion by Mr. D'egnani: 
Q. Mr. Hoff, y,ou are a civil engineer and sur- 3 0 

veyor1 · A. Y-e,s. 

Mr. Degnan: Will you admit his qualifi-
cations 1 

Q1• How long have you been practicing survey-
ing and engineering in this vicinity1 A. Twenty-
four years. 

Q. Have you ever made any surveys in Belle-
ville hefore1 A. Y-es. 40 
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Q. Did JOU make a -survey of Mr. Klemc on 
J o•hn Stre ·et? A. Yes, sir. 

Q. In May 19·27? A. Yes, sir. 
Q. ls this a copy of the isurvey you made? ' 

Mr. Griffinger: I obje ,ct to any tes.timony 
as the Court ruled previously on ques 1ti.ons 
,concernirug the ,survey of the othe ,r prop-
erties. 

A. Yes•, sir. 
Q. Is this : tihe· property that adjoins the · Friel 

property on the west? A. Yes,, .s,ir. It is the 
houndarJ line between the two properties. 

Mr. Degnan: Yes. I think that is evi-
dential, the Court please. 

The Court: The reason I made that sug-
gestion to you was, on cross-examination 
you must limit yours ,elf to the direct a11d 
the direct was 0I1Jly against the Friel prop-
erty. Now, if he want rs1 to branch out into 
other prope ,rties,, that is all right. 

Mr. Griffinger: Then it opens up the 
door. 

The Court: Certainly. You can cross~ 
examine him on ,anything t:ha t he s1ays on 
his dire ,ct. 

Q. Now, did you find the . line of John Street? 
A. Yes, sir. I-

·Q. Is it monumen 1ted? Have you got your field 
notes there? A. Yes,, sir; I have my field notes 
here •. 

Q. Is this , the de,ed you took your survey from? 
4 o A. Y·es·; that is the de·ed. 
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Q. That is, from Sanford to Holland? A. ¥ es, 
sir. 

Q .. Before Holland conveyed to Mr. Klemc? A. 
Yes,. 

Q·. How far is the rear line of the easterly rear 
Iine of tihe property you surveyed from the monn- 10 
m:ented line of John Street? A. 15,3 feet 3 inche is. 

The Court: No, it is L5,4. 
The Witne ,ss,: Well, that is the north-

erlyi-this · i!S1 the line here? Is tihi,s the 
lirue ?' 

Q,. Yes. A. 1518 feet 3 inches and 154 fe,et, more 
or les.s. 

Q. Well, now, on your desicription-

The Court: Do you want to offe,r this 
map? · 

Mr. D1egnan : Yes. 
(11:ap marked Exhibit G-8.) 

Q,. On this description here there is no course 
ba ek, is there, from the- A. No. 

Q. -(,continuing) from . the Hornblower Ave·-
nue line hack here to John Street? A. No angle, 

20 

you mean? 30 
Q1• No distance given. A. Y e·s·, sir. 
Q1• R,ead that. A. 154 feet, more or les,s. It 

says , 15·4 feet to the Hornblower line. 
Q. I see. Now, con1ing back, does it come hack 

here? A. Y es1• ,. 

Q. It comes· south and then back? A. Ye:s. 
Q. How many feet does it say? A. 15·4 feet on • this, side) and 15,3 feet 3 inche ·s on the , other. 
Q1• I S'ee. Did you find ,any monuments in the 4 0 

rear of this property which would e,s,tablish the 
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Hornblower line? A. Not · any monuments. 
Fence lines , and fence postsi. 

Q. AnY(thing else 1 A. And I found a couple 
of old surveyors ·' stakes. 

Q. You refe ,r here to the stone wall. Just what 
1 O was , that~ A. Why, that was an old rubble .stone, 

•as we call it, rubble , 1sto11Je work, it was on a ter-
race · and the e,arth was piled againsit it. It was 
a ,sort of retaining wall. 

20 

Q. I .se·e. And does the line that you e.stah-
lished as the Klemc line, coincide with the line of 
the Friel prope ,rty? 

Mr. Griffin,ger: I obj,ect, if your Honor 
please. There is nothing to conne·ct up the 
Friel property. 

A. Oh, ye,s'. He said one of the lines was the 
separating line between the t:wo propertie ·s·, yes, 
SIJ.f'. 

·Q1• You made t:his survey not for Mrs. Friel 
but for Mr. Klemc ?' A. For Mr. Klemc. 

CROSS-EXAMINATION hy Mr. Griffinger: 
Q. Now, Mr. Hoff, in that deed there is a refer-

30 ence made to the Hornhlowe-:r line1 A. Ye.s. 
iQ. And the survey, you w·ould l'.ocate that Horn-

,blower line before you would m,ake your :survey; 
is that right f A. Y-es. 

Q. How did you find that Hornblower line? A. 
By the de,ed. 

Q. When you went up ·the-r1e 1how did yon locate 
the Hornblower line its ,elf 11 A. By running out 
the line of John Street and tying in the· deed an 

4 o old fence post ma.rk, physical marks on the land. 

.. 
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Q. ·Then yiour mea.surem .ents ·were from John 
Street in, that is- the pre !S·ent line of John Street 
in this1 property f A. The :present line and the 
original established line. 

Q. When you ,say '' the· original established 
line" what do you refer to? ' A. ·To the· line that 1 O 
is now there. It has never been •changed, to my 
knowledge. . . 

Q. This .survey was made-what ·is the dat ,e of 
this survey1 

The Court: May the tw-errty-,s·eventh, 
waisn't it1 

:M::r. Griffinger: May twenty-seventh, yes. 
The Wi tnes 1s : ·Yes-. 

Q·. And did you measure from R.utger.s Street 
to locate , this · line·? A. I did: not; no, sir. 

'Q. And there is an indication in the deed that 
this • Hornblower line cannot ihe located from Rut~ 
gers Street. 

lYir. Degnan: I object. There is, not, ,as 
a matter of f,arct. 

The Court: Well, I suppose~ 

20 

Mr. D·e;gnan: I do not like to get anyt ,hing 3 0 
on record that is not !S'O. That is one 0£ 
the defects of the defendant's case·, that his 
property doe.s not run to the Hornblow 'er 
line so the Hornhlowe-r line cannot do· him 

' any ,good or any harm. 
Mr. Griffinger: Our contention is-
'The Court: Wait a minute. Just cross~ 

e:x:amine. 

40 
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Q. Y.ou made t·his survey for the Klemc prop-
ertyf 1 A. Y·es. 

Q. And did you locate the Hornblower lino on 
his propertyt A. The Hornblower is established 
by the line 0£ Klemc' •s' deed, the original recorded 

1 o deed, 18911. · 
Q. W 1here was ' the Hornblower line in relation 

to the he~ges that are on the Klemc property f A. 
T,he hedges~the hedge is in about six or eight 
inches, in off the fence line. 

Q. And aid you stake out t,he Klemc prope ·rty f 
A. Yes, sir. 

Q,. Where did you place thes ·e stakes f A. 153 
feet 3 inches.. 

20 Q,. From the line of John Street1 A. Yes, sir. 
Q. And did you find that that line, Hornblower 

line· refeTrecL to, extends from Lincoln Street all 
the way up t·he rear of thes ·ei propertie ,s·1' A. I 
beg pardon f 

Q. Where did you locate this Hornblower prop-
erty on Lincoln Street ?1 A. Lincoln Str •eet I 

' didn't check in from Lincoln Stre ·et except by ty-
ing in my, corners by a right angle measurement. 

Q1
• Isn't it a £act that you did not locate this 

30 Hornblower line on the · Klemc property? A. 
The right as established by t·he line of 153 feet 
by deed and physical marks on t1he ground. 

'Q. And the meaS'urements , of 153 feet were 
made from the line of John Street? A. Yes, •sir. 

Q1
• And then you located 15,3 feet and found a. 

good line? A. Yes .. 
Q. And the way you found that line wa1s· by ac-

tually measuring 153 feet; is that so 1 A. Yes. 
4 0 Q. Thore was no evidence, of monuments that 

y,ou located a line from 1 
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Mr. Degnan: I object. He said there 
were f eniee posts and other physical evi-
dences. 

The · Court: Yes,, he did. 

Q. Of what nature were the ,se posts there 1' A. 1 o 
Old fence posts and an old board:--post and board 
fence with wire nailed on it. 

Q. Now, is there a posit on the · line between the 
Klemc property and the Friel property7 A. Yes. 
Wiait jus.t a minute-yes, sir. 

Q1• And 1how many f e·et from John Street is that 
post 7 A. From John Street on the Klemc line 
15·3 feet 3 inches '. 

Q. And how many fe·et from J.ohn Street are 20 
the hedges of the Friel property? A. The hedg-
ing is. in about-

The Court : Six inches, he ha•s, already 
said. 

A. -six or eight inches. 
Q1. And then from this posit hedges overlap? , 

A. The hedges on the lady's own property, on the 
Friel property. 

1Q. And now what else-from this , post extend- 30 
ing along the rear of the defendant's property, 
what was the next mark that you found there · or 
next indi •c,ation of a monument 7 A. The Horn-
blower line · you are speaking about. 

Q. Yes. Extending along the rear of defend-
ant's property? ' A. The old fence passed sur-
veyor's ' stakes. 

Q. Well, was t,here another post at the north-
erly point of the Klemc property, at that point 
there? A. Yes, sir; the post was inside tha.t line. 4 

O 
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·Q. And there is a po·st right here also (indi-
cating) ? A. Yes. 

,Q. And both these posts extend 15.3 feet from 
two- A. On the north line, on I{lemc '·s, line, on 
the north line is 15,4 feet. 

1 o Q. And on the .south? A. And on the dividing 
boundary line between Mrs. Freeman 'S' property 
153.3. 

·Q. Mrs. Friel ? A. Friel, yes. 
· Q. And w,as, that stone wall there in M,a v 1927 

"' ' ' that you refer to on this · survey? A. Yes', sir. 
· Q. What form was it? ' A. Just a stone wall . , 

throwed up on a terrace like, rough field stone. 
·Q1

• And the hedge is, within that stone walH 
' 20 A. No; that was a considerable distance from the 

established line of 15,3 feet 3, ·in·ches1, about two and 
a half f e·et. 

Q1
; And in making your survey did you refer 

only to the deed? A. I ref erred to o1d marks and 
monum •ents, fence posts. 

Q. Did' you refer to t1he map of the To~n of 
Belleville? A. Yes. 

Q. And how many feet did you find that land 
extended on the ma.p of the T·own of Belleville 

0 from John Stre ·et fl 

40 

Mr. D1egnan: I object. 
T,he Court: The map will rS'peak fo·r it-

self. I will sustain the oibj·ection. 
1\1:r. D·egnan: That is all. That is, the 

complainant's cas'e·. 
1\1:r. Griffinger: 0~ the complainant's ·cas1e 

I make ,a motion. · Complainant has failed 
to establish a chain of title. I do not think 
they ·broug:ht in any testimony as to :how 
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this title has been brought in to the , com-
plajnant. They set up one deed and in that 
deed they depend on the chain of title. We 
say-or, defendants , show that this . land 
does 1 not extend 153 fe-et and I think on the 
complainant's own ca,s·e, est ,ablis 1hing· the 10 
fact by their own witnesses . that thes ,e1 
hedges · have be·en there for three or four 
years only, the burden of proof is on the 
complainant, if your I-Ionor please, to prove 
that title of tihe disputed-the actual four 
and a half feet disputed-that th~ . t~tle of 
four and a. half feet rests · in the · coµiplain-
1a L1t, 1.viho con1es1 in this C,ourt to ask the 
Court to restr.ain-( interrupted). -. 2 o 
· ·The Court : Are you making · a motion to 

di,smis,s on t,he complainant's case? . . 
Mr. Griffing-er: Yes, if your Honor pleas ·e. 
The Court : Well, you understand the re-

sult of that, don't you? ' If you ~ake a mo~ 
tion to dismiss , on the do .sing . __ of complain-
ant' s1 cws·e·, then, . afte _r my decisfop. in that 
matter, you_.are not entitled to produce any 
further evidence. · 1 

1\1:r. Griffinger: Well, you,r H•o.nor -ple,ase, 3 0 
I reserved that right to myself in my an-
swer . . 

The Court : You calllllot reserve ·. If you 
want me to decide the que,s'iion now, I will 
de,cide it, -and then you are precluded from 
any further te,stimony. 

Mr. Griffin,ger: I will withdraw the mo-
tion. . . 

T'he Court: Yes, I think you better. 40 
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WILBUR J. 'BERNARD •s,worn for the defend-
ant. 

Direct-examination hy Mr. Griffinger : 
Q. What is your occupation, Mr. Berrnard1 A. 

10 I am a counsellor-at-law and :Master in Chancery. 

Mr. Griffinger: Do you admit his . qualifi.-
cations f 

Mr. Degnan: As, to what 1 
Mr. Griffinger: As· an attorney. 
The Court : Why, of course. 
Mr. D1egnan: The Supreme Court has al-

ready done that. 

2 0 Q. Now, Mr. Bernard, did you seareh the prop-
erty of D·el Guercio, located on Lil11coln Street f 
A. I did. 

40 

Q. Now, will you please tell the Court the chain 
of title into DeI Guereio f 

:Mr. Degnan: If t,he Court please, I do 
not think that is material; he has got a 
deed. I don't think-I an1 not questioning 
that it came down to him. It is a. question 
of how much came down to him. I admit 
t1hat he claims he owns this property and I 
admit it in my complaint. We do not dis·-
pute his , title, except for the six and a half 
feet. 

The Court: I s-uppo.s·e if he can show a 
record title to the six and a half feet, he 
is entitled to do so. 

I will admit the testimony. 
What does your s·earch s!how1' 
The Witness: The search shows that the 
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property w,hich Mr. Del Guercio pur-
chased--

The Court: When did he purchase it 1 
The Witnes 1s: It wa,s· pur.chas-ed on No-

vember 20, 19·2·4, and the deed was 1 recorded 
in Book M-71, page 2·68. 10 

Mr. Degnan: Just a moment. I think w,e 
are entitled to have the deed produced here. 
We are el11tiHed to the best evidence-

The Court: Ye·s. The deed must be pro-
duced. Of course, I thought he had. 

Mr. Griffinger: We have not got the deed 
with us, your Honor please. 

The Court: Very . well then, you cannot 
prove your cha.in of title. The deed is the 20 
best evidence. 

Mr. Griffinger: We will have it here, your 
Honor please. It has be·en inadvertently 
left at the office of t,he defendant, hut we 
will have it here, ibefore the case proceeds, 
for Th1r. D1egnan w;anits to submit this , tes-
timony anyhow. It is1 a matter of record 
at the courthouse. 

Mr. Degnan : I think on records at the 
'JO courthouse we are entitled to have a eerti- 0 

fled copy of the deed, not this gentlen1an 's 
re·collection or trans ,cript of it. That is on-
ly an abstract from the office. 

The Court: You are entitled to have it. 
If J\1r. Degnan insists , you must produce 
the deed, if you want to prove it. 

Mr. Griffinger: Well, I will withdraw this 
witne sis and at the .afternoon session the 
deed will ·be here and we will go ahead on 4 0 
the title. 
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The- Court: If you want to withdraw this 
witnes ,S', that is all right. 

Have you anyithing further1 
Mr. Griffinger: Yes, sir. 
Mr. D-el Guercio, take the stand. 

JAi1E.S DEL GUERCIO sworn for the defend-
ant. 

Direct-examination by Mr. Griffinger: 

Mr. Griffinger: In P,aragraph 6-5 of the 
comp1aint it is admitted there · that Mr. D·el 
Guercio purchased t:he land from Nicholas 
Striglia and Rachel, his wife, and gives the 
deed and date , and the page number by the 
complainant in the desicription. 

·The Court: That i,S' all right, but it does 
not s·ay how much land it contained. 

Mr. Griffinger: Yes, it contains the de-
scription in the complaint. Now, we will 
confine ourselves to that description. 
Paragraph 51 of the complaint, your Honor 
pleas ·e. 

Mr. D1egnan: That is true, if the Court 
pleas 1e. 

The Court: All right, that s,ee.ms to be 
admitted then. 

Mr. Griffinger: I will re0all Mr. Bernard, 
please1 · 
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WILBUR j_ BE :R,NARD re-called for the de-
fendant. 

Direct-examination by Mr. Griffinger : 
Q. Now, Mr. Bernard, wi11 you pleas ;e tell the 

Court the chain of title to Diel Guercio~ 10 

The , Court: You can't do that. 
Mr. Griffinger: I will withdraw · that. 

Q. Will you plea :se tell the, Court what the deed 
ref erred to at page 216:S, Book M-71 designates 1' 
A. What is, the <late, ,again 1' 

Q. The- Book M-71, page 268, dated. November 
20, 1924, recorded N ov·ember 21, 19,24. 

The Court: It is stated here by metes and 20 

bounds. 
The Witnes ·s: It is a deed from Nicholas · 

Striglia and Rachel Striglia. It covers · 
property-

The Court: There is, no us-e saying that, 
because it is, all admitted. 

Mr. Griffin,ger: It i1s1 ,all admitt ,ed. 

Q1• Now, Mr. Bernard, I refer you to E :xhibit 
C-1 ,and ,ask you whether you found this deed on 30 
t,he recordS' in your s•earch of this title. 

Mr. Degnan: I object, your Honor pleas ·e. 
It shows on the face it is recorded. 

'Tihe, Court: I will sustain the oibjection. 
It is a recorded deed and it has been ad-
mitted in evidence. 

Q. Now, Mr. Bernard, did you establish the 
chain of title into Striglia in your search of this . ,J 0 
property1 
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Mr. D1egnan: I O'bject. 
The Court: He can say y,es or no. 

.A. Yes. 
Q·. And what does the record title ·show, the 

10 number of feet 1 I mean, what doe,s the record 
title show as to the Hornblower line, which is· es-
tablished ' in that land 1 

Mr. D1egnan: I object. 
T,he Court: I will sustain the obje•ction. 

Q1• Did you examine · the chain of title , into the 
Friel property, Mr. Bernard 1 A. I ~earched 
both pieces of pr ·operty in controvers ,y. 

Q. You heard the testimony this , n1orning? 
20 You heard testimony ais to the chain of title into 

Friel. Now, I ask you to refer to your reco~ds 
and tell t:he Court when t1he Last deed was given 
into Friel on this property. 

Mr. Degnan: I object. It has been al-
ready admitted. 

The Court: I will sustain the objection. 

Q. There is -a deed from the Belleville Buildin g 

30 & Loan As·sociation to Margaret Friel, dated the 
fourth day of October, . 1918. Will you tell the 
Court 1ho,v Mrs. Friel got this title on the fourth 
of October, 1918? 

Mr. Degnan: I obje·ct. 
The Court: I will s-ustain the objection. 
l\1r. Griffinger: Will the Court permit me 

to offer the ·s·e records of the s·earch-title 
search made at the courthou se? 

4 o T;he Court: Not ove·r objection. If you 
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want to prove chain of title, you must bring 
the deed. 

Mr. Griffinger: Well, we cannot pos ·sibly 
obtain the r ecords fron1 the courthouse · 
because the entire-it has to be from the 
grant.or and grantee books. . . 10 

The Court : You c.an get certified copies. 
If there i•s. objection, I cannot admit the 
searehe ·s. 

Mr. Griffinge,r: Well, the :first impression 
'happened to he a me1nber of the Bar. 

The Court: I have no doubt his searches 
are · perfectly correct, but, if your opponent 
is going to be technical, of course, I have 
O'Ot to-the best evidence is the deeds them- 20 
:elves and this question involves the title 
to a certain strip of property, and it has 
to be aecuratelyi decided and therefore the 
best eviden0e is the actual deeds them-
selve s. Even the :best of us· might have 
overlooked a deed, for instance. 

Mr. Griffinger: ·Then will your Honor let 
me examine on the deeds that have been 
offered? • 

The Court: Of course I will. 

Q. I sho,v you a deed dated the fourth day _of 
October, 1918, and ask you whether that descrip-
tion of the Friel property is· a0cording to the, de-
scription on record . based on this old deed. 

1\1:r. Degnan: I object, if tihe Court please. 
The Court: I will sustain the objection. 

30 

You want to find out whether this de-
scription is the same as the description in 40 
one of the other exhibits 1 
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Mr. Griffinger: T1hat. is right. 
The Court: That is all right. 

Q. Is that des,cription in that deed offered · by 
the complainant the same as the description in 
this deed 1 A. They are both the same descrip-

1 O tion in both the deeds. 

20 

Q. And in the deed into D1el Guercio, did you 
find a designated line known as, the Hornhlow ·er 
line 1 A. I find that the Del Guercio property 
come's out of the old Hornblower property. 

T1he Court : No, no. Answer the ques-
tion. T·hat is all. The deed into Del Guer-
•cio does not say anything about. the Horn-
blower line. 

The Witnes ·s: I want to prove that D,e1-
Guercio com.e-

The Court: J us.t a moment. Just an-
swer the question. 

Q1
• Did you find how the land in the rear of the 

Friel property extending to Rutgers Street was 
made out on your search 1 

Mr. De,gnan: I object to that, your Honor 
30 please. 

40 

The Court: He can answer ye·s or no. 
A. Yes. 
Q. Now, how did the land extending from the 

rear of the Friel property to Rutgers Street along 
Lincoln Street and going north come into the 
present title holder 

l\!1:r. D1egnan: If he is ref erring to notes, 
I object to it. 

The Court: Objection sustained. You 
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have to bring in your documents, . if you 
want to prove anything about this . title. 

Q. There is· a reference made in the description 
of the D1e1 Guercio property to t,he northerlyi-hy 
the intersection of the southerly side of Rutge •rs 1 o 
Street. Do you find that des ,cription ,started from 
Rut,gers Street or did you find in that title search 
of the Del Guercio property-confine your •S'elf to 
this description-that t,hat description started on 
Rutgers Street or John Street, the point of begin-
ning 1: 

Mr. Degnan: I :obj-ect. I do not under-
stand the · que,s,tion, in the first place. 

The Court: I do not understand it, either. 20 
What are you trying to make this man, a 
surveyor1 

Mr. Griffinger: No; a title seareher. 
( Discus ·sion.) 
The Court: If you want to prove aToy 

deeds or maps · or lines, you must produce 
the records · in Court. What this man 
se,arched and found he cannot transfer here 
over objection. If you want to prove the 
Hornblower line accoroing to the old deed 3 o 
was .so and so, you must get the old deeds , 
and introduce them. 

Mr. Griffinger: If your Honor ple ,ase, I 
will withdraw this witne ,s,s. 

40 
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JAMES D1EL GUERCIO re-called. 

Examined by Mr. Griffinger: 
Q. Mr. Del Guercio, you are the defendant in 

this action, brought by Mrs. Friel 1 A. Yes, sir. 
10 Q. And you ,own the- property on Lincoln 

Street 1 A. Yes, .sir. 
Q. In the rear of the Friel property1 A. Ad-

joining the rear of the Friel property. 
Q. Now, Lincoln Street is a new street on that 

se-ction, isn't it, Mr. Del Guercio 1· A. Yes, sir. 
Q. And Mrs. Friel 's property is now on the 

corner of Lincoln and John Street 1· A. Yes, sir. 
·Q. And what is immedi ,ately in the rear of Mrs-. 

20 Friel's property and your property1 A. ·There 
lS a-

Q. I mean, on your property now. A. There is 
a house there. 

lVIr. Degnan: Well-
l\1r. Grif-finger: I don't want him to tes-

tify to the Friel property. 
T,he Court: Don't tell him what to say. 

Q. What is. on your property in the rear of the 
0 Friel property 1 

Mr. Degnan: I object. 
The Court: I will allow the question. 

... '1. I have a driveway there adjoining with Mrs , 
Friel and I have a house built in it. 

Q. How many feet on your land facing on Lin-
coln Stre et 1 A. You mean the property that is 
built 1 

40 Q. Yes, t·bat lot there, at the pres ·ent time. A. 
I don't get the question right. 
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·Q. Right in the rea.r of the Friel proper~y ex-
tending from the driveway on and along Lincoln 
Street, how m•any fe-et i·s, in ~our property1 ' A. 
You m•ean, Friel in my property1 

Q. Y e,s•. A. Four and a half feet. 
Q. And how wide is your lot 1 A. 95 by 117: 
Q. That is according to t·his· survey (handing 

witness paper) 1 

Mr. D1egnan: I ·object to showing the sur~ 
vey unles •s it is put in evidence. 

Th1r. Griffinger: I am going to put it in 
evidence now. I want to ,s,ee it i:s· the right 
one. 

10 

The Court: Who made · the survey1 ' 20 
Mr. Griffinger: Borrie & I{reiner. 
T,he Court : You cnnnot put the survey in 

without 1bringing the man that made it. 
You -cannot a·sk any que,stions on a survey 
until you introduce it. 

Q. On Lincoln Street .- along Lincoln Street, go-
ing s·outh from the · line of the building there now 
to t,he hedge, hovv many feet have you got ap-
p,roxim,ate1y1 A. I can give you the exact meas '-

:JO uren1-ents, if I get the question right. You mean 
from the house to the edge· ,of the Friel property 
now1 

Q. Yes.. Where the driveway is now. A. I 
have 31 foot 6,, 

Q·. 3'1 foot 61 A. Now. 
Q. And how far on t1he land are these hedges-

how far •On your land in the · driveway1 A. Four 
and a half feet. 

Q. And do y,ou know-how long have the se 4 0 
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hedges 'been there, to your knrowle,dge ?' A. TTie 
hedges hasn't been there three and half years ,. 

N 
Q. No more than three and a half ye,ars? A. 

o. 
~- _And that w;a,s· vacant landi before you started 

1 O building up t·here, wasn't it, Mr. Del Guercio i· A. 
Yes, sir. 

Q. And were there any markings before the 
hedges, that you know of, any fence f A. Before 
the hedge was · put there, there was . a f enrce be-
tween the-from Lincoln ,Street to Mr. Klemc 's 
property and' there was- ,a. strajght fence w!hich 
aids ~e _with this , Monahan's fence that they are 
~ention1ng and t1hey took the fence , down, because 

:20 it vVras all_falli1~g. apart, and they left just one posit 
there w!hich divides · the line from Mr. Frie1's-
Mrs. Friel did. Mr. Klemc-and Mr. Klemc has 
place~ his hedge about six inches -out from the , 
post into my property and l\1rs. Frjel is about a 
foot~one foot four out from Klem ,c's , and from 
this post ·whic:h is left there a:s the old fence line. 
• Q. That l\1rs. Friel 's hedge is almost two feet 

out from the ·posit? . A. Out from the pole. 
. Q: And l\1r. I{lemc's hedge continues from this 

. 0 s h t f ix inc es ·ou . rom the post, out along his prop-
e~ty? . A. ~r. Klemc's 1 hedge._____jhe placed it on the · 
~ight hne wiH1 the post, that i,s', the roots up after :t ·spre~d •out. Now; it. is back in his-it is six 

- inches into the post and six inches out from the 
P?st but t1he plants were placed ,at the same line 
,v1 th the posit. 
. Q. And the next property fr ,om Klemc adjoin-
ing- A. And t ,he next property is four-about 

i4 0 four feet in from Klemc 's· proper.ty. 

• 
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Q. Klem -c':s, hedge, you m-ean? A. Klemc's , 
hedge. 

Q. Yes. And thes ·e hedges on the Friel prop-
erty were put there by Mrs. Friel or s01ne-

Mr. Degnan: I object, if the Court please. 
He, is not- 1he is not qualified-he · has Toot 
said he knew that. . He has , not said he lived 
there in the period-

The Court: lit is a leading que.stion, . in 
the ,bargain. I will sustain the objection. 

Q. How long have you lived . in Belleville t .. A. 
Four year ,s'. 

Q. And you know this stre ,et f_ - A. Yes, sir. 
. Q. How £ar do you live from t1his street your- ,20 

self 1 A. One blo0k. 
Q. One block. Besides this post, Mr. Del Guer-

cio, do you know of -any other ark there be-
sides-the old fence 1' A. No, .sir. 

Q. Is there a wire fence around'. these fences 11 
A. The wire fence has been put there about s·ev-en 
months ag,o and there was , a two-foot extension 
from an old pos·t ·which ·was painted and · this pos ,t 
is. not painted now, and they extend out and they 
put a wire fence- around the edge. 

_ Q. Did you se-e these stakes put d'own by Mr. 
Fitzger,ald 1' A. I was · not there. 

Q. And you hav ·e had a s'llrvey made of your 
property 1 A. Y-es. 

Q. What is the next street north of J ,ohn Stre,et, 
running parallel with John Street f A. Rutger-s· 
Street. 

. 40 
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CR08S-E ,XAMINATION by Mr. D··egnan: 
Q. You say ·that that wire · fenice wa;s; put up 

seven months a.~o 1 A. Y e·s, sir. 
Q. Diid you make any prote ,s't against its being 

10 put up1· A. Not a t1hing. 

Mr. D1egnan: That is, all. 

• 

FRANK E. SHE ·P A.RD swern for the def end-
ant. · -

Dire-ct-examination by Mr. Griffinger: 
20 Q. Mr. ,Shepard, w.hat is your busines 1s 1 A. I 

30 

40 

am a civil •engineer and .surveyor. 

The Court: I think we can admit Mr. 
Shepard's qualifications. 

Mr. Degnan: I-

Q. Hovv long have you ,been in that business 1 

The, Court: We _ have admitted Mr. Shep-
,ard's qualifications ,. Continue. 

Q. Mr. Shepard, are you acquainted with. the 
property in controversy here today, this Friel-
K1e·mc-D·el Guercio property1 1 A. I am. 

Q. And will you tell the Court what you found 
in that property1 Have you got the- A. I have 
the original. 

The Court: Did you make a survey of it 1 
The Witne ,s·s: Not for Mr. Del Guercio, 

hut I did for the prior owner, Mr. Yudin. 
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Q. Now, what-
The Court: Is this the survey you made 

of the property including the--
The WitneS'S·: This ·, your Honor, is the 

Friel lot on this corner (indicating). The 1 o 
question in dispute is rig,ht back of this 
here. This is the Hornblower line running 
straig.ht tihrough here (indi ,cating). 

The Court: This , is· the map you made of 
property including Mr,S'. Friel 's,1 

The- Witness: It did not include Mrs. 
Friel's. I made the map from this point to 
this 1 point (indi ,cating) ,and Mrs. Friel 
joined on on the s,outJh. 20 

'The Court: Suppose we put that in evi-
dence. 

Mr. Degnan: An original map. I think 
this was maide up for the , purpos ·e of this-
trial, wasn't it 1 

'The Court: No, it is not. ·This , is, dated 
August 29·, 19·27. 

Mr. Degnan: Yes, sir; it is afte-r the bill 
was filed. I think we are entitled to have 
the original notes, not something that is 3 o 
made up for the purpos ,e of motions , in this 
case. 

1\/[r. Griffinger: Not n1ade up. The map 
is dated Augus ·t, 19·27. Admittedly Mr. 
Shepard made that :be.fore Mr. Del Guercio, 
made that over three years agd. He said 
he· made it for a prior owner, Mr. Yubin. 

The VVitnes1s: I didn't say I made the 
map for Mr. Yubin. I ,said I made the sur- 40 
vey from this point. 
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Mr. Degnan: But you made this . map for 
the purpose of this · litigation, didn't you 1 

The Witness ·: Yes, ,sir. 
Mr. D1e,gnan: I obje •ct to it. 
The Court: I will •admit it. Mr. Shep-

ard would not make any map that was , not 
rig,ht. 

Mr. D·egnan: I don't suppose he would. 
The Court: I will admit it. 
Mr. Degnan: E:x;ception. 
(Map marked Exhibit D-1.) 

Q,. Referring to this map, will you look at the 
so-called Hornblower line 1; A. The Hornblower 

20 line runs from Hornblower Avenue, or did at one 
tim'e, to 1/Vas:hington Avenue, a s1tr,aight line, and 
it is indicated today by an old line of occupation, 
old pos ·ts a:nd old pos·t 11.oles, and that line agrees 
•~xactly with t1he distanee from Rutgers Stre ·et, 
which fixes· this line at a -certain dis ,tance in from 
Rutgers Street that agrees with the old occupa-
tion today. 

Q. And you fixed this line from Rutgers • Street 
in 1 A. t did. 

Q. And then what did you fi11d, fixing this line, 
t'hat the · Friel property extended acros 1s John 
Street 1 A. I found that it extends-in the Friel 
deed, the measurements · run frotn the Hornblower 
line to the -monumented line of John Street was 
Bihort, had been c·ut; i•n ot:her word:s, there had 
been a cut-o,ff fron1 the old lin e of John Street to 
the present monumented :statute. 

Q. And that cut-off w·as on John Street at the 
. end in front o.r thls p-r0perty a·s it is today1 A. 
·40 ·. Yes, su~ _ 
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'The Court: Then t:hey cut off a -ce·rtain 
number of feet fr ,om the front 1 

The Witnes8: Exa .ctly. 
The Court: Then what has 1 that to do 

with the rear 1 
The Witnes 1s: Well, it has · this to do, your 1 O 

Honor; if you mea,sure 157 feet, or what-
eve·r the dis ·tance w,as-

:11Ir. Griffinger: 153. 
The Witness: -from the present line of 

John Street t,he monumented line, it brings ' . 

you over beyond the Hornblower line. 
The Court: I .s-ee·. 
The Witness: In other words, you have , 

to take the cut -off in consideration. 20 

Q. Had you measured f rorn the• old line, . would 
it bring it up to t1iis, point 1 A. It would. 

Q. It would not 1be on the other property1 A. 
It would not be on ·the Hornblower line. 

The Court.: W11en was this old line estab-
lished 1 

The Witnes-s: I am unable · to ,give you the 
date, but Mr. Francisco, who was · the first 
town engineer in Belleville, monumented 30 
J dhn Street in 18188 or 1889. I was with 
him at the time. 

The Court: Then the monuments in 1888 
and 1889 are what you call the new line of 
J .ohn Street, are they1 

The Witnes ·s: Yes, sir. 
The Court: All rig~ht. 

Q. And, m·e,asuring at that point,,, taking into 
consideration the cut-off, the present Iine ·would 40 
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be how many feet from the hedge ,s. as ' they are 
today 1, A. I think ahout four and a half or five 
feet, something like in that neighborhood. 
. ,Q. And thos 1e hedges are over that Hornhlower 

hne 1about four and a half feet as, orio-inally 
lO marke~ ' out by thos -e monuments i over her: ·1 A. 

Yes,, su. 

CR,OSS-EXAMINATION ,by Mr. Degnan: 
:Q. Now, which is the older street, John Street 

or Rutger_s. Street 1: A. I am unable to answer 
t!hat question. I think they are practically 8Jbout 
the same age. They are both very old streets. 

Q. A:s a ma~ter of fact, Rutgers Street was just 
20 g:a~ed opposite the Friel property about the-

with1~ the la,sit five or six years, wasn't it1 A. 
No, str. 

Q. How Ion!! since az. A I h Id '---' · s ou say twenty 
years. 

Q. Was Rutgers Street laid out from J -o·hn 
Street 1 A. No, ,sir. 

Q!. Did you lay out Rutge ,rs· Street 1 A. I did, 
not. 

Q. Th~ pres -ent line of John Street is- the monu-
2 0 mented hne of John Street 1 A. 'The present lin e, 

yes, siir. 
Q. 'There is an overlap 'between John Street 

and Rutgers StreetJ A. T,here is a sihortaa-e. 
Q. A ,shortage ' of six and a half feet Now

0 

f 
. , you 

account or ~hat sho-rtage by stating that John 
Street-the line of John Street w,as changed 6l A 
I do. · - · 

_ , ~
1
• Can you point to any record of that ohange 

40 Mr. Shep~rd ? A. Not any paper record. It ma; 
,be on file in the County Clerk's office. 
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,Q. Y·ou made a s·earch up there, didn't you f 
A. No, not in this particular case; but John Street 
is, ,a funnel shaped street, it is: an irregular street; 
in other words the tw,o line,s', the side lines, are 
not coincident. It is t1hirty-one feet and three 
inche,s, in width ,at Main Street, running out to 1 O 
forty-nine and a half feet where it intersects Wil-
liams Street, which is two 'blocks ·west of this par-
ticular point. 

Q. You are familiar with the vVilliams estate 
map- A. Yes, sir. 

Q'. -which I had here in Court this morning 
from the Surrogate's offi,c.e, which show,s, that the 
Ho-rnblower line was , ba'C>,k 15,7 feet north of the 
Iine of John Street. A. Tihe old line, yes. 2 0 

Q. Of the line of John Street. A. The old lin e. 
Q. T!hen, if that were ,so, then the 15,3 feet 3 

inches of the Friel property would hit the same 
line, ·wou1dn 't it 1, A. If that were ,so, yes, hut, 
as matter of fact, I think one of those deeds is 
''more or les,s,'' which wou1d1 mea,n mostly any-
thing. 

Q. No, it wouldn't. 

The Court: Now, wait a minute. D10 not 30 
argue with t!he witnes ,s'. 

Q. Now, what was the course-what is the 
course of John Street today, the angle on John 
Street, do you kno:'\-v1' Can you ref er to any note ,s, 
that will show us 1: A. I don't quite get the drift. 

Q: Wihat is t,he ,course , of it 1 How many de-
grees from the north was John Street 1 A. I 
think the other survey will show. I don't think 
it is marked on here. There is no bearin g marked 4 0 
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on 11.ere, but I t1hink that your other survey will 
·show that. 

Q. Y-ou fixed this dotted line here as1 the old 
deed line. How do you fix that, Mr. Shepard 1 
A. By measuring out from the Hornblower line 

10 and connecting it with the· new line of John Street, 
the monumented line. 

Q. Well, it is1 an arbitrary line fixed by you, 
. 't ·t oi A N . lSn l ' . . o, ,Slr. 

Q. Can you give me the course of that line 1 
· A. VV ell, the cours .e wouldn't mean anything, to 

my mind. 

20 

Q. It would to mine. A. I think not, because-
the course-

The Court: Just ansrwer. Oan you give 
him the cours ·e or not 1' 

The Witness : No; I cannot. 

Q. And how do you measure~how do you make-
a survey, then, on John Street, taking the old line 
and the new line 1 A. By running the new line 
of John Street and measuring out from the Horn-
blower line and getting the difference between the 
two lines. 

BO Q. You are assuming a certain line in the rear 
is the Hornblower line 1 A. I am not as·suming 
it. I am fixing that 1by measurement from Rut-
gers Street. 

Q. But there is ,a measurement, also, fro -m J ohru 
Street, isn't there 1 A. No, sir; not on that map. 

Q,. Why do you assume that the line of Rutgers 
Street has never been 0hanged 1 A. I do not as·-
su1ne it. I know that it has not. That is laid out 

40 in a map a'\Yay ·back in 182'7. 
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Q. As a matter of fact, it was ·only paved and 
o-raded and sidewalked within the last twenty 
0 • 
years. A. That is1 true, but that had nothing to 
do whatever a:bout fixing the · line of it. 

Qi. I d~dn't ask you that. It had ,only he-en 10 
paved and graded ,and sidewalked within the last 
twenty years 1 A. Yes, sir. 

•Q. And you as,sume that Rutgers · Street is the 
prope-r :tine 1! A. I did! not as1sume it. 

Q. Y-ou as,srume for the purpose of your sur-
vey-

Mr. Griffinger: If your Honor ple-as·e-
The- Court: W,ait a minute. Let him ask 

his question. 
Q. You a-S'sume that the line of Rutgers Street 

is correct 1 A. I did not as-sume i-t. I affirmed it. 

The Court: W•ell, then, that is what he 
means. 

Q. You take the line~ 
The Court: Y-ou ,s,tart with the line_ of 

Rutgers Street as correct 1 
T1he Witnes ,S': Yes, sir. · 
Tl1e Court : All right. 

Qi. And where there is, a differenc-e between the· 
dimensions- from Rutgers Street and the dimen-
sion from John -Street, you put that to the---char,ge 
that against the old line of John Street; is· t1hat 
right1 ' A. That is right. 

20 

30 

Q. Did you have anything to do with the laying 
out of this -old line of John Street 1 A. I aS'si1sted 
the former eng-ineer in making a number of sur-

e_; 40 
veys fixing that line. 
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Q. You stated in your affidavit on the motion 
he~e that you supervis ·edi the · l1aying out and wid-
ening of J ,ohn Street in 18i8i8, is that so f A. 
Well, no; I don't think it sihou1d 1have been in that 
question. I did not supervise it. I as 1sisted 

10 Q y · · . . . ?u Jns,t_ said that the only way-. you as·-
sisted 1n making subsequent ,surveys ,on John 
.Streetf : A. Yes,. 

Qr. So ·~.hat-. ·what I want to find ,out, is there 
any termination to the- •so-called old line of John 
Street, and, if so, where is it f 

Mr. Griffinger: If your Honor pleas ·e, Mr. 
De,gnan 1has gone into t!he line- of Rutger:s . 

20 :Str?et_ and Hor~blower .Street thoroughly. 
He is-Just repeating the same question over 
again. 

The Court : I will allow it. 
('Question read a,s· follows : '' So that-

w h~ t I want to find out, is there any termi-
nation to the so-called old line .of John 
Street, and, if so, where is· it~'') 

A. _Well, I don't quite get t1he• drift of your 
question. 

3 O Q._ D·oes. the old line of John Street to the • west 
run 1rnto the new line ,any p1ace 6l A No ·Th . . . . ,ere 
IS a cut-of£ all the way up. 

Q. Runs all the way up to the town line~ A. 
N~t _to the town line, but to where it intersects , 
Wilham Street. 
. Q. But_ you show on thi ,s· sketch .here that the 

line runs 1n a?d comes into John Street, how many 
feet below Lincoln .Street~ Could you sicale that 

4 O off for me~ A. Taiat is the east. 
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Q. I beg your pardon. A. You ,s,aid, to the 
west. It is' about half way, I should judge. 

Q. How many feet would you sayf A . .A!bout 
two hundred feet 1about. 

Q. That would :be down to the Monahan prop~ 
ertyf A. About. 10 

Q. Do you know the Monahan property~ A. I 
do. 

·Qi. Did you ever make a .survey for Mr. Mona-
han f A. I did. 

·Q. Did you ever have a di1s,cussion wit:h ihim a:s' 
to where you should place your 1s•takes 1: A. No, 
SU. 

Mr. Griffinger: I o-bject, if your Honor 
please. 20 

Mr. D1egnan: For the purpos ,e of laying 
the foundation. 
, The Court: I will allow it. 

Q. Do you ever remember having ·a conversa-
tion with 1\1:r. Monahan who asked you why you 
put your stakes in a 0ertain place, two feet out 1 
A. I 11.ad a number of conversations with Mr. 
:M:onahan. I don't recall that particular one. 

Q. Did you have a ·conversation with him at one 30 time whereby you ohaniged the s,takes on John 
Street two feet outf A. No, sir. 

Q. At his den1and. A. No. 
1Q. You know there is a fence behind J\1:onahan 's 

property, i,sn 't there~ A. There was. 
Q. T.here · is today, isn't there f A. I don't 

know. 
Q. When were you up there last f A. Oh, I 

have not been there for several years. 
Q. This survey was made in Augus-t, 1927 ?! A. 4o 
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--

82 

Frank E. Sh,epa.rd,-Cross 

Well, that survey was not made. That is simply 
a compiling of records. 

1Q. And the last time you were there-

The Court: It iis, not an actual survey 
made on the ground then 1 

Mr. Deg,nan: No. 
Mr. Griffinger: No. That i,s my objec-

tion. 
·The Witness: Not this 1 map, but compil-

ing of other surveys. 
Mr. Griffinge,r: That was my objection 

at the beginning. 
The Court : Were all the other surveys 

made by youf 
The Witnes ,s: I made t 1he one for Mr. 

Yubin about five years ,ago. 
The Court: I ·say, were all the surveys 

you used on that map made by you 1 
The Witnes iS1 : Y·e,s·, sri.r. 
The Court: AH right. 

Q. These distances are estimated at fron1 in-
forn1ation you received from other s1ource ,s; is 
t1hat rightf A. No. There is one adjoining Mrs. 

:1 o Friel on the west, ·which shows the cut-off, and 
there is one at the other corner of Hornblower 
Avenue made in-the date is on there-whicJh 
shows a nine-foot cut-off. 

Q. At what angle- Let me ask you this ques-
tion: Does the old line of John Street run off the 
new line of John Street, the monumented line of 
John Street 1' A. Well, that is a difficult question 
to answer. I haven't the degree ,s and minutes · 

4 0 where tho,s,e two lines are separated, but it is• not 
a par allel cut-off -
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Q·. Well, evidently not. But when you are fix-
ing property lines, don't you get accurately the 
angles. . . , 

Mr. Griffinger: I ohJect. The witness · 
qualifications are admitted. . . 

10 The Court: I will sustain the obJechon. 

Q Then you 8,ay Mr. Shepard, that you do not 
kn;~v the exact an~le of that cut-off from the old 
l·ne of John Stre ·et to the monumented line of 
i • d Joihn8treetf A. I can't give it to you 1n .e,gr~es 
and minutes ., but it is about siix and a half feet 
at Lincoln ,Street and about nine feet up at Ho:n-
blower A venue. It i,s· a matter of computation 
of tihe· variation of the lines. 2 o 

Q. You knew you were going to testify-

Mr. Griffinger: I object. 
The Court : Do not argue with him. 

·Q. Then all you can say is that it is _about six 
and a half feet 1 You don't know defin1telyf A. 
I do. . 

Q. Do you state that it is· definitely six and 
a half feet f A. It ·is• t,he differBnce hetween-
J ust a moment. -it is the difference between 15i7 30 
feet and twenty-five hundredths and 146 feet and 
·seventy -four hundredths. It is five and a half 
feet-no, wait a 111oment. That was , one hundred 
and fifty -three, wa,sn 't it 1 

Q. One hundred! fifty-three. A. One hundred 
fifty-three instead of one 1hundred fifty-seve ·n. It 
is six and a half feet-six feet and fifty one-hun-
dredths on Lincoln Street. 

Q. Now, the Williams map, thhat1· youf lJrnohw 40 
about, should be a dist ,ance , from t e 1ne o o n 
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Street to t,he Hornblower Iine, of 157 feet, 
·shouldn't it ~1 A. I have not seen the map today, 
but I will take your word for it. 

Q. You are familiar with it, aren't you f A. 
Yes. 

1 O Q. And that would mean a nine-foot cut-off 
from the present line of John Street, would it f 
A. On that basis 1

, ye:s', s,ir. 
Q. Well, i,s, that a true basis? A. W-ell, I don't 

know. I haven't measured that dista .nce out. 
Q. But you 1s1ay you made a survey on Horn-

blower Avenue s·howing 148 and 95- hundredths? 
A. Yes, sir. 

Q. But you do not show on this , survey what 
20 the deed called for there. A. Yes, I do. D,eed 

15,7. That is nine feet. It is, marked right . here, 
Mr. Diegnan. 

Q. But this line up at the top was not marked~ 
A. No. That was t1he .sam,e thing. I didn't mark 
it there, but it shovvs, us it would be more, if 
anything. 

Q. It would be leiS•s, wouldn't it? A. It wou1d 
be more than a nine-foot cut-off. 

Q. And so you simply as·sum·e it is about the 
3o samef A. I am jus ,t telling you offha.nd it is, 

about. the same. 
Q:. You say there are fence lines which show 

the Hornblower line running fron1 Hornblovver 
Avenue dovvn to the rear o.f the property on 
Washington Avenue? A. Yes, sir. 

Q·. As a matter of fact, Mr. Shepard, there 
never was a fence vve1s,t of the Klem,c property, 
was there f A. There was. The post holes , are 

4 O there today. 
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Q. The pos ,t holes f A. Some of the old posts ·. 
Q. You are sure of that, are you 1· A. Yes, sir; 

positive. 
Q. In your survey of the property, the Holland 

property o-r t:he Klemc property, adjoining the· 
Friel property- A. Yes. 10 

Q. From. this sketch of it here you don't show 
any land marks at all in the hack there, do you? 
A. We do not. When we are making a survey of 
a lot where there are no encroachments, we do not, 
as a, rule, m,ark it on the map. We simply make · 
a map ,s1howing four lines. 

Q. N,ot even where there is- a discreparucy 
between the dis,tiance s·tated in the deed and the 
distance actually shown by your survey1 A. We 20 
would show it in this manner: D1eedl 1517 feet 3 
inches, meais,ures 15:4 feet, or whatever the casie 
migiht be. 

Q. You don't put any designation on t1here that 
-rvould enable any body to know why the change-
why a change was · made as to monuments or any 
chang-e· in the Ene at all. A. The very difference 
-the very fact of the difference between the deed 
and t 1he mea isured di stance would indicate that. 

l\,f :JO Q. You have got all the re·cords that J.nr. 
J?ra nci sco had, haven't you~ A. Yes, sir. 

Q. Have you got any record that would show 
where he laid out the line of John Stre -et? A. 
Only a muslin map which would show where he 
put monuments. 

Q·. That i,s, the present line ~ A. The pre ·sent 
line, yes. 

Q. And you recall working on that job~ A. I 
do. 40 
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Q. How long have you been in the surveying 
busines ,s,f 

Mr. Griffinger: I object. The qualifica-
tions have been admitted. 

10 The Court : I will sus;tain t,he obj-ection. 

Q. This was done in 1888 was it f A. It was. 

The Court: Were you there at that time f 
The Witness: I was assisting Mr. 

Francisco at t!hat time. 

Q. Can you produce that, lVIr. Shepard f A. I 
think I can. I haven't got it with me. 

Q. That is the only record you have which shows 
20 a change of the line of John Street f A. Well, 

I wouldn't say it in that m,anner, I wouldn't an-
.sw·er it in that manner. It is the only paper rec-
ord I have of the entire length of the street, but 
there are other records that show were meas-
urements made from interior lot lines, ,a cas 1e like 
t,his, out to the present line of the ·street, which 
shows , the diff e-rence. 

Q. How many surveys have you made betw ·een 
Lincoln and Hornblower Avenue f' A. Between 

Bo Lincoln and Hornblower Avenue-

Mr. Griffinger: I o,bje,ct to t,he irrelevancy 
and immateriality of it. 

The Court: I will sustain the obje,ction. 

Q. Don't all the deeds ,, J\ifr. Shepa,rd, that run 
from John Street, follow the same line, t,he rear 
dimen sions, as the Friel prop erty f For example, 
isn't it ,a fa ct the survey of t:he Klemc prop erty 

4 0 ·will show,. it so, 153 feet, 3 inches f A. Ye,s. 
Q. And the other 1 lots up aho-ve there,-you 
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made a survey for Mr. Cullen, didn't you f A. 
I t1hink I did, yes. 

Q. And all of those deeds run in the same gen-
eral direction, don't they f They don't take in 
the new line ·of John Street at ,all. A. No. Some 
of them are "more or less ." and some of them are 10 
positive depth, ,but they run from the old line of 
J O'hn Street. 

Q. I-Iere is 1 a de·edt to Mr. Cullen in 1915-

The-, Court: You are talking about a 
:Surveyf 

Mr. Degnan: Yes. Doesn't the survey 
and the deed-are not the same. In other 
words, that the deed runs 154 feet ·or 156 

20 
feet. 

The Court: He has , already said that sev-
eral times ,. 

Q. H,ave you ever noticed-·where is the Mona-
ghan fence ·with reference to the Hornblower line, 
the fence on the rear of the Monag·han propertyf · 
A. vVhy, to the pest -of my knowledge and belief, 
it is on that line. 

Q. It is on the Hornblower line f A. Yes; or 
very close to it. 3 0 

Q. Do you recall there was 1 a wire fence from 
Monaghan' ,s, lin e there up to the Friel property 
up to t,he vacant lotf A. I don't recall that. 

Q. Diid you ever ,see the · fence lines from the 
Friel property f A. I never did. 

Q. Never saw them. You made a sea.rch for 
Mr. Klemc, didn't you, the property ,adjoining, or 
Th1r. Holland f A. Yes. 

Q. Was there any fence there f. A. Not to my 4 o 
know ledge, there was not. 
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Q'. How long ago did you make that .survey1 
A. May I refresh my recollection 1 I don't know 
whether the d'ate is' on there or not. It is quite 
awhile ,ago. 1914, February the twenty-sixth. 

Q. You don't recall whether there was any 
1 O fence in the back there or not, do you 1 A. No. 

RE-D 1IR ,E:CT E,XAMINATION by Mr. Grif-
finger: 

Q. When you made that search for Mr. I{lemc 
in 1914, what was the line that you estahlis 1hed 
there Oll! t1hat survey from the old line or the new 
line f A. From the new line. 

·Q. N ff\V, I s:how you, Mr. Shepard, a map of 
20 the town of Belleville, which I want to offer in 

evidence, and a,sk you whether you have seen this 
map and you know t1his map. 

Mr. Degnan: I object to that, your Honor 
please. The proper way to prove the map 
is by an official from t:he town. 

Mr. Griffi.nger: All right. Mr. Borrie. 
The Court: I-lave you finished with Mr. 

.Shepa.rd 1 
30 ~1r. Griffinger: I want to offer this map. 

The Court: Did' Mr. Shepard make the 
map1 1 

The Witness : Yes-; I did. 
The Court: I ·will rec.eive it. 

RE-CROSS EXAMINATION rby ~1r. Degnan: 
Q. Is t1hat your map or the town map 1 A. This 

is 1 the town map, but I made it. 

4 O The Court : Well, he made it. Let it be 
marked in evidence. 

(Map marked E-xhibit D-2.) 

i 
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RE-D 1IRECT EXA1 1I NATION by Mr. Grif-
finger: 

Q. Will you refer to the property of Friel as 
it is -shown on this map 1 A. I think this is the 
lot here (indicating on map)• 10 Q. How far doe1S' it extend from J 0 1hni Street to 
this point here (indicating) 1 A. 146.96. 

Q. 1~6.9,6. And' that is· the measurement as 
shown on the map- A. Just a moment. I think 
I will correct my testimony. I think that house is 
the Friel hous e, 2494. Yes, this is the Friel-
this , 1hous -e ,va,s· taken down (indicating). 

Q. And' this is a street that ,v,as cut through 1· 
A. Lincoln Street. 

20 
The Court: All right. That shows, how 

much1 
The Witness: 146.96. 

Q. 14,6,.9,61 A. The same as this ,. 
Q. And that is from ·the new line1 A. That is 

from the new line. 
Q. 1\.nd is the guide today in the town of Belle-

ville, 146.961 A. Ye,s, sir . 

RE-CR ,OSS E,XAMINATTON by Mr. D'egnan: 30 
Q. Now, i1r. Shepard, aren't you mis ,taken 1 

Isn't that the Fr iel property there (indicating) 1 
And as a matter of fact, there was-no house where 
Lincoln Street is, now1 A. Perhaps · I am, but 
-(interrupted) 

Q. It was two vacant lots there owned by the 
city. 

The Court : They are both 146. 
The '\¥itnes 1s: It doesn't make any dif- 40 

f erence. Only an in ch, anyway. 
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Q. Don't you re.call-you laid out Lincoln 
Street, didn't you 11 A. Yes, sir. 

Q. Don't you re0all that was in-(interrupted) 

The Court: That doesn't make any dif-
l O ference. Whichever one it was it is· only 

146 on that m,ap. Is 1 that all for Mr. S.hep-
ard1 

20 

Mr. Degnan: That is all. 

Noon re-cess·. 

FRANK E. SHEP ARiD, re-called. 

Examined by Mr. Griffinger: 
Q. You said you made a survey up there f:or 

what is known ,as. the Yudini property. Now, I 
ask you whether you made that survey for that 
property up there, that s1ection 1 A. I did. 

Q,. You did. And does that show t1he Friel 
property on that survey 1 A. It shows ' tihe· rear 
line of the Friel property. 

:1
0 

Q. Y e1s·. And how far from John Street-how 
many feet is it from John Street to this point 
ihere, along Lincoln Street 1 A. That is the rear 
line of the Friel property. It is 146.74. 

40 

Q. And that is from the monumental line- A. 
Yes. 

Q. -of John Street. 

Mr. Griffinger: I offer that. 
(Paper marked Exhibit D-3.) 
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CROSS-E ·XAMINATION by Mr. D1egnan: 
Q. You surveyed this from the beginning point 

on Rutgers 1· A. Yes. 
Q. You w;asn 't fixing the line, of course, of the 

Friel property at that time, were you 1, A. I was 
fixing all rear lineis of the lots fronting on J 0 1hn 10 
Street at that time, in conjunction with the survey. 

Q. You show no monuments · whatever on thi ·s 
survey, do you 1 A. No. 

Q. Just plain-just measurements from John 
Stre-et and from Rutgers Street. A. True. 

Q. On this map ihere, this old line· of John 
Street, as you daim, where does that start ais 
·shown on your map there 1· A. Approximately 
wbout half way between Lincoln Street, which i1s1 20 
not shown on this map, which was a subs·equent 
development-a-bout half way between Lincoln 
Street and Washing.ton. 

Q. Was tha.t above or below Monaghan's prop-
erty 1 A. vVell, possibly east of it, I will say, 
about midv,7ay between the two bloclrn. I don't 
just know the e:x;aet point. 

Q. You don't know the distance between Lin-
,coln Street and W ashin.gton A venue, approx-
imately 1 A. VVell, yes, about three ihundred and 30 
fifty, between three hundred and fifty •and four 
hundred feet. 

Q. That would he about 175· f'eet1 A. Ye1s, sir. 
Q. East of Lincoln Street. A. Yes. 
Q. And dtoe·s it run up- does , it meet the line 

of Bridge Stre -et up here in the west 1 . A. By your 
ques.tion do you mean does that whole line of 
John Street strike on the south side 1 

Q1. Y-es. A. No, it doe,s niot. 40 
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Q. Does it turn with the angle · of the pres 'ent 
line of John Street up at Horrnblower Avenuef A. 
Approximately, yes. 

Q. And follows the line , :of John Street all the 
way up thenf A. Ye1s1. 

Q. An even number of feet away from the pres-
ent line 1 A. It varies. The , two lines are not 
,coincident. T1he old line and the new line are not 
parallel. 

Q. But they have an angle from nothing down 
to 1715· fee,t east •Of Linc,oln Street to about nine 
feet up here at Horrnblower Avenuef · A. Right. 

Q. Is that right 1 A. That is right. 
Q. And then doe.s1 it still begin to diverge from 

20 John Street as it goes up furtherf A. I should 
say that, after it gets to _the westerly side of Horn-
blower Avenue, it follows, practically, the monu-
mented line. 

Q1

• The present line of Jolin Street 1 A. Not 
eXiactly, but practically. 

Q. Then it makes a turn somewheres ·f A. Ye·s. 
Q . .P.1.nd comes irn back towards- A. About off 

at this angle it makes a turn a.nd follows the gen-
eral old line. 

0 Q. Then t,he only change in John Street is 
between Hornblower Avenue and about 175, feet 
east on the pres 1ent Lincoln Street 1 A. No; the 
change ,applies all the w,ay down to the River road. 

Q,. But you show in your sketch 1here that it 
starbs at nothing ·here and ·come·s out at an oblique 
an gle. A. True, true, but the two lines · of the 
street, the old and the new, differ all the way from 
where William Street irntersects John down to t 1he 

!JO River road, -on either side of the ·street-on both 
sides · ·of the street. 
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Q. vVhen it converges away, doesn't it go right 
along straight, right straight over 1 A. I don't 
know. No, it does not. It chang 1es east to Wash-
ington Street. 

Q. When John Street was widened, was it wid-
ened on one side or both sides f, A. It wais not IO 
widened. 

,Q. But your testimony is that there are two 
sidesr---two lines 1 of John Street. A. There was 
no widening, as far as I know. It might have 
been a great n1any year 1s1 ago, but John Street wa,s 
a very old street and the -surveyors finally laid 
it out, I think, t,hirty- ·one feet, thre ·e inches in 
width ,at the River road or Main Street. Now, 
on either ,side of the street the old de·ed lines 20 
measuring from the lines of occupation in the rear 
of lots on either side of the street d'iffer with 
the monumented line a.s. esta:blis 1hed ,by the survey-
ors in the highway. 

Q·. Yon know the Monaghan property there, 
dorn 't you 1 A. I do. 

Q. D.o you know that there wrus: formerly a ter-
race or a hill right in front of that, which was 
cut awayf A. Yes, sir. 

00 Q. When John Street was graded. A. Yes, sir. 
Q. Lsn 't that house in the s,ame position then 

as it is now? A. As far as I know, it is·, yes. 
Q. Yes. A. Y e,s,. The cellar now is the first 

floor of the cut. 
Q. Yes, but what was done to John Street was 

really grading it and not widening it. A. At that 
tin1e it v;,ras graded and improved by the consitruc-
tion of a Telford road, the cutting was made at 
that time. 40 
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Q. Did you say tha.t John Street wa,s never 
widened1 ' A. Well, insofar as· the monumented 
line and the line is measured out from the interior 
locations, t1here might have been a widening, 
there was a widening, because there was a cut-off 

10 on either ,s,ide. 

20 

·Q. But you have ·stated that you did widen that 
in 18188, didn't you 1, A. I don't think so. I said 
that the street wasi monumented in 1888. 

Q·. And those m-onuments~ 

Mr. Degnan: Well, that is all. 
Tihe Court: That is all. Anything 

further1 

ALEXAND 1E,R M. BORRIE, sworn for the 
defendant. 

Direct-examination ,by Mr. Griffinger: 
Q. Mr. Borrie, what is, your business 1 A. I am 

a surveyor. 
:Q. How long have you ,been in the surveying 

3 O busine 1s,s 1 

Mr. Degnan: I will_ admit Mr. Borrie 's 
qualifications. 

Mr. Griffinger: All right. 
11r. Degnan: I have known him for a 

number of years ,. 

Q. Mr. Borrie, I show you a blueprint of survey 
in which your name, Borrie & I{reiner, appears on 

40 top and I a,sk you to tell the , Court whether that 

• 
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was made in your jurisdiction or through your-
A. Yes, it was. 

Q. Who made that 1 A. I had that survey madie 
by Mr. Dudley Shepard for my firm. 

Mr. Griffinger: That is, all. 1 o 
Mr. Degnan : That is- all. No questions. 

D1UDLEY SHEP ARD, 1srworn for the def end-
,ant. 

Direct-examinatioru by Mr. Griffinger: 
Q. What is your business, Mr. Shepard 1! A. 

20 .Surveyor. 

Mr. Degnan: I will admit his qualifica-
tions. 

Q. Did you make a survey of this property as 
indicated on that :blueprint 1 A. I did. 

Q. And t,he measurements on that survey are 
corre-ct as, you found them 1 A. They are. 

Q.-At the time you m,ade the survey a0cordin.g 
to the description 1 A. They are. J 

0 Q. Now, your survey vvrus, made with what lines 1 

as beginning point and- A. It was made from 
Rutgers Street. 

Q. Rutgers Street. And this survey shows 
thirty-five feet •of Lincoln Street t1hen-from that 
point did you go further on your •survey out to 
John Street from that point nearest John Street 
on the Del Guercio property 1 A. I ,checked the 
distance from the south line of this , ·survey to J 01111 

Street. 40 



96 

Du,dle.y Shepa ,rd-Direct 

Q. And what did you find f, A. The same as, 
sJiown on the original map made here, a distance 
of 146.74. 

Q. And doe·s that distance g,o to a point known 
as a monumental line 1 A. Monumented line of 

1 O John .Street. 

Mr. D1e,gnan: Do you offe.r t·hat in evi-
dence f· 

Mr. Griffinger: I offer that in evidence. 
(Paper marked Exhibit D·-4.) 

Q. Now, Mr. Shepard, what is· the• real .line of 
the Friel property known as 1 A. It is known as 
the southerly line of the Coddington property. 

20 Q. And i,s it designated by- A. It is made 
out ·On a map of lots , shown on the map made for 
Thomas Coddington. 

·Q. And is, that what they ,call the Hornblower 
line 1· · 

Mr. Degnan: I object to that as leading, 
if the Court pleas ·e. 

The Court: I will 1Sustain the objection. 
Q. Now, referring to that map, how far from 

30 Lincoln Street, going north doe·s the l,and of Del 
Guercio extend-I mean, how far does it run from 
this point to that point (indicating) 11 A. 119.12. 

Q. And this line is the rear ,of that Friel prop-
erty, of the I(len1c property and all properties 
facing on John Street 1 A. It is. 

Mr. Degnan: That is leading, too. 
The Court: Yes, it is. 

Q. And how far through that tract does that 
40 line extend from Lincoln Street to the rear of 
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thes .e properties 1 Do you know w,hat I me,an, Mr. 
Shepard 1· A. N,o ; I do, not. . 

Q·. S,ay here, Lincoln Street, how far does this 
line ref erred to here extending in the rear of 
the , property, go 1· 

Mr. D1egnan: Just a minute. Which map 
is thi1s, witness testifying to f: T1he surve,y 
he made or 1some other mapf 

Q. I show you this survey a~d a:s~c you ho_w far 
this line extends here from this point on Lincoln 
Street through tb.e tr ,act 1 A. It is. a straight line 
from Hornblower Avenue to W asihington Avenue. 

10 

•Q!, And this is Hornblo;wer Avenue north of 
Lincoln Street 1 A. West of Lincoln Street. 20 

Q,. We1s,t of Lincoln .Street. And is that line 
from Lincoln Street to Hornblower Avenue ·shown 
or de,signated as ,any-

Mr. Degnan: I object to that. 
The Court: He has • not finisihed. 
Mr. Deg11,an: I know what he is going to 

say. 

Q. ( Continuing )----"designated as a monumenta_ l 
f th ·.~o line from the description given you rom is 

surveyf · 
]\fr. Degnan: I object to that, your Honor 

pleas •e. 
The Court: I will allow it. Is it or is it 

not1 ' 
The Witness: I think the de,scription fur-

nished just ran metes and bounds and was 
not designatedt as any particular line. 

40 
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Q·. Do you know, of your own know ledge, Mr. 
Shepard, whether the Coddington property is 
known or designated ·by ,any other name1 A. It 
is, als10-it was-formerly belonged to Hornblower 
before Coddington owned it. 

10 Q. Als,o known as: the H·ornhlowe-r tract 1 A. 

20 

The Hornblower line. 

~.1:r. Degnan: I o,bject to that as leading 
if the Court plews,e. ' 

Q. And from this survey, Mr. Shepard, you 
found that the ·hedges extended over that line'-
A. As are indicated on that map. 

Q1
• -a ,s indica tea. 

Mr. Griffinger: Cross-examine. 

CROSS-EXAMINATION by Mr. D1egillian: 
Q. You do not indicate on this survey, Mr. 

Shepard, the distance from this rear line to J ·ohn 
Street, do you 1 A. No. 

Q1
• ___ And ,did you measure that1 A. I did. 

Q. What is1 the distance from w11ere the- wire 
fence is· ihere to John Street 11 A. 151.2·4. 

3 0 . Q. Well, Y?U just take that from the computa-
tion. Y·ou didn't me-a:sure· it, did you 1 A. It is1 
1an ac.tual measurement. 

40 

Q. You took your data from re,cords that your 
father had, didn't you 1 A. For the- side of the 
lot, ye,s. 

Q. Y-ou work in your father's office~- A I d . o. 
Mr. D1egnan: That is all. 
The Court: That is all, sir. 
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JOHN J. DALY, sworn for the defendant. 

Direct-examination by Mr. Griflinger: 
Q. Mr. Daly, what is your bus.iness1 A. Town 

clerk of Belleville. 10 Q. Town clerk of Belleville, and thes 1e· maps~ 
this m.ap here, is that the offici1al record of the 
town of Belleville 1 

· The Court: It ha-s been admitted. 
:Mr. Griffinger: All right. 

Q. Now, Mr. Daly, in making up the tax bills 
of tJhe town of Belleville ·, do they guide thems -elves · 
aecording to the ma.p as indicated here 11 

20 Mr. D·egnan: I object to that, if the Court 
plea ,se. The town •clerk doe·sn 't necessarily 
kno:w how the taxing officials are · .guided. 

The Court: It wouldn't he, important-any-
w1ay. They might tax-might, and very 
often do, tax the property in the wrong 
nan1e. 

(Discussion.) 

Mr. Griffin,g:er: Defendant rests ·. 

Mr. Degnan: Mr. Monahan. 

30 

40 
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JOHN MONAHAN, sworn in re ,buttal. 

Direct-examination by J\iir. Degnan: 
Q. Mr. Monahan, where do you live 1 A. I live 

on John Street. 
10 I Q. How m;ny feet east of Lincoln Streett 

got one hundred feet on John Street one .hu!~ 
dred fifty some feet on Lincoln Street. ' 

20 

Q. Ls there a fence hehind your line 1 sir. A. Yes, 

~r: Griffin~er: your Honor please, any 
a_dditional evidence being offered at th' 
time I object to it unless it is rebuttal. is 

The Court: Ye,s. Is this , suppos ·ed to be 
rebuttal 1· ' 

Mr. D,egnan : yes, sir. 
The Court: Well, we will listen to it and 

s1ee. 

by~1~iSdhyou edv@er Ahave you~ property surveyed 
· ep,ar, • . Y,es ,su 

. . Q. Did you ever ,have a~y discussion with him 
with ~eference · to ·stakes that ·he put down OJt A 
Yes, s1r. · · 

30 Q. Tell us• what that conversation was A 
Well, the la,st time they graded John Stree.t- . 

Q. Well, when was that OJ A Oh ab t fi · · · , ' ou ve or 
s1x years ago, I s1hould think. 
A QThWha~ do you me,an '' graded John Street'' 1 
. . ey took-. they griaded down-they took 
about, maybe, eighteen inches off a hill . f . t 
of my 1 t . in ron p ~·ce o get it lower-there wa1s a hill t,h . 
-to get it lower towards the avenue to t ... eh~e 1·11 ff th - cu l, lS 

4 0 1 ·O ' at grade and there was terrace in front 
of n1y place and they come along and they started 
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to dig the terrace aw,ay. I was ,at work, so when 
I come home I found the terrace---

Q·. No. AJbout l\![r. Shepard, please. A. Mr. 
Shepard-I am going to tell you how this thing 
started. They graded here and then after they 
had me try to take this stake up, vV1hich he had put 10 
down, which I put back. 

Q. '1Vhen did he put that pe,g down 1 A. When 
he ,surveyed it. 

Q. Ahout when did he survey it 1 A. Oh, maybe 
ten or twelve years 1 ago. 

Q. I see. And this was when, when 1he tried 
to take thi ,s peg up-how long afterwards 1 A. 
When the,y vre-re going to grade J.ohn Street, about 
five or six years ago. 20 

Q. And w1hat dtid you say to him and what did 
he say to you 1 A. I told him, if he '.bothered that 
pe,g, that I would get another surveyor and take 
his back peg and meiasure from there to the front, 
and then, if 1he didn't give, me what w,as right, I 
would bring him to Court, and he s,aid, . ', ,Boys ,, 
leave it alone." 

Q'. Is your pegs that l\1r. Shepard laid down 
inside or outside of your rear fence 1 A. They 
are outside of my fence. 30 

l\1r. Degnan: All right. Cross-examine. 
Mr. Grifiinger: No queistions. 
The Court : This is the ,case. Now, do 

you want to have the testimony written out 
and submit briefs ·1 

l\1r. Degnan: I have two other rebuttal 
witness ·es, if the Court ple ,ase. 

The Court: W1ia.t i,s it 1· 
Mr. D1egnan: I want to establish-to con- 4o 
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tradict the testimony of Mr. Shepard ·, the 
surveyor, that there was a line fence · from 
Hornblower Avenue down to the Klemc 
property. 

The Court: No. That i,s not rebuttal. 
H-e was contradicting you, that was all. 
you s;ay t·here • w.as and he says there was 
not. Now, th-ere is no use s,aying it over 
a.gain. 

Mr. Degnan: That i,s it anyway They 
testified. to that. ' · 

The Court: Yes. They te·stified' to that. 
Mr. Degnan: I see. 

. The Court: Now' how do you want to 
dispose of it 1· 

Mr. Degnan: Well, it is up to your 
Honor. 

!he Court: Do you want to submit 
bnefs1 

lJ:r. Griffinger: I have law I would like 
to have your Honor look over. 

The Court: I ·can't look over it now. 
M~. Degnan: Briefs would be the thing. 

It will take too mu0h time now. 
Th~ Co~rt: If you want opportunity to 

suibnnt briefs, you must ,arrange with Mr. 
Salmon to have the testimony written out 
and submit your hriefs ,. · 

Mr. G1·i_ffinger: All right. Will your 
Honor designate any time 1 

The Court: How long do you think you 
oug,ht to have for your brief ,s 1 

1\1:r. Griffinger: I ·would not require · more 
than_ two days, if your Honor pleas ,e. The 
law is complete. 

103-

Exhibit C-1 

T:he Court: How a;bout ten days after you 
get the te,stimony 1 

Mr. D1egnan: That will suit me. 
Mr. Griffinger: All right. 

10 

EXHIBIT C-1. 

THIS INDENTURE, made the Twenty-ninth day 
of M,arch in the yeiar of Our Lord One Thousand 
E ,ig,ht Hundred and Ninety-two-BETWEEN Theo-
dore Sandford and; Margaret L. his wife Anna D· . 
Sandfo-rd, Edmund J. Sandford and Mary J. his 
,\rife of the Township of Belleville in the· County 20 
of Essex and State of New Jersey Charles Sand-
ford -of the · City of Patersolli in . the County of 
Essex and State of New Jersey of the First Part; 

AND 11,aurice Friel of the City of Newark in 
the County of Essex and State of New Jersey of 
the Second Part: 

WrTNESSETH, That the s·aid party of the first 
part, for and in consiide-ration of Three hundred 
and fifty dollars lawful money of the United :J 0 
States · of An1erica, to them in hand well and truly 
paid l by the said party of the sec.ond part~ at 
or before the s·ealing and delivery of the ,se pre-s-
ents, the receipt whereof is hereby acknowledged, 
and the said party of the first part therewith fully 
sati sfied, contented and paid, have given, granted, 
bargained, sold, aliened, released, enf eoffed, 
conveyed ,and -confirmed, and by the ,se presents 
do give, grant, bargain, sell, alien, releas •e, enfeoff, 40 
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,convey and confirm, to the said party of Hie se·c-
ond part, and to his heir 1s and assigns forever, 
ALL T1ha.t Certain tract or parcel of land and 
premises, hereinafter . particularly des.cribed, sit-
uate, lying and beiri_g in the Township of Belle-

10 ville in the County ··of Essex and State of N evv 
Jersey. 

Beginning in g1e Northerly line of John Street 
at a. point distant measuering in the line of Said 
Street One hundred and Seventy five feet west-
erly from the line dividing lands ofomerly of ] 1 

B Coddington dee. from lands of the Widow 
Ryan Said beginning corner being also the South 
East Corner of a lot heretofore Conveyed by Said 

2 O party of the first part to Holland thence 
( 1) Northerly along the line of the Same One 
hundred and fifty three feet and three inches to 
the line of lands forinerly of James Hornblow er 
dee. thence (2) Easterly along the line thereof 
twenty four fe-et and three inches, thence (3) 
Southerly in a Line a little East of parallel ·with 
the first described line to a point distant East-
erly twenty five feet from the beginning Corner 
I\1easuering in the line of Suid Street, thence ( 4) 

:10 Westerly along the line of Said John Street 
twenty five feet to the point and place o.f Begin -
ning. The lot described and hereby Conveyed is 
Twenty five feet on John Street, and twenty four 
feet 'three inches on Hornblowers line and Ex-
tends Northedy from Jo ·hn Street to Said Horn-
blo,vers line 

TOGETHER with ,all and singular, the houses, 
1 0 buildings, trees, ways, waters ,, profit ,s, privileges, 

and advantages, with the appurtenances to t1he 
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same belonging or in anywise appertaining: AL~o, 
all the estate, right, title, interest, property, claim 
and demand what,soever, of the s,aid party of the 
firs 1t part, of, in and to the same, and of, in and 
to every part and parcel thereof, To ~AVE AND 
TO HoLD, all and singular the above des1cnbed land 1 O 
and premise ,s,. with t,he appurtenan~es ,, ~nto the 
said party of the second part, his heirs and 
assigns, to the only proper use, benefit an~ beh~of 
of the , said party of the se,cond part, his heirs 
.and as,srigns forever; and the s,aid Theodore Sand-
ford, Anna D. Sandford, Edmond J. Sandford and 
Charle 1s Sandford do for themselves , their heirs, 
exe•cutors and administrators covenant and grant 
to and with the said party of the second part his , 20 
iheir ,s and assigns, th ,at they the said Theodore 
S.and.ford, Anina D. Sandford, Edmond J. Sand-
ford and Charles 1 Sanford ,are the true, lawful 
and right owne-rs of all and singular the above 
des.cribed land : a.nd premise 1s, and of every part 
and parcel thereof, with the appurtenances there-
unto belonging; iand that the said land .and prem-
ises, or any part t 1hereof, at the · time of the s-e,al-
ing and delivery of the ·se presents, are n?t ~nc~m-

3 0 hered :by any mortgage, judgment, or hillltation, 
or -by any enc.umbranoe whats ,oever, by which the 
title of the said party of the second part, hereby 
made or intended to he· m,ade, for the above 
de,scribed land and premis 1es, can or may •be 
changed, charged, altered or defeated in any vvay 
·\rha tsoever: 

AND ALso, that the 1said party of the first part 
now 1have good right, full power and lawful 

4 0 authority, to gria.nt, bargain, s.ell and convey the 
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said land and premises in manner aforesaid, AND 
ALso, that they the ·said ·T'heodore Sandford, Anna 
D. Sandford, Edmond J . .Sandford and Oharles 
Sandford will WARRANT, secure, and foreve-r 
def end the said land and premises unto the said 

IO M . F . 1 h' · aunce ne 1s heirs 1 and aissigns forever . ' ' against t,he lawful -claims and de-mands of all and 
every person or persons, free1y and ,clearly freed 
and discharged of and from all manner of encum-
.brances · whatsoever. 

IN WITNESS vV HEREOF, the said party of the , firs ,t 
part have he-reunto set our hands and seal ,s the , 
day and year firs 1t above · written. 

20 THEODORE , SANDFORD (S.eal} 
MARGARET L. SANDFORD · (Seal) 

30 

ED ·MUND 1 J. SANDFORD (S.eral) 
MARY J. SAND ·FORD (,Seal) 
ANNA D. SANDFORD 1 (Se ,al) 
CHA'S. SANDFORD (Seal) 

Signed, Sealed and Delivered 
in the presence of 

Oliver H. Perry. 

State of New Jersey, } 
ss: County of Es 1sex. 

BE IT REMEMBERED, That on this Twenty-ninth 
day -of Mareh in the year of Our Lord One Thou-
•sand Eight Hundred and Ninety-two before me 
Oliver H. Perry a Master in Chancery of New J er-
sey perS'onally appeared Theodore Sandford and 
Margaret L. his, wife, Edmund J. Sandford and 

40 Mary J. his wife, Anna D. Sandford and Charle 1s-
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Sand£ ord wlio, I am satisfied are t1he grantors in 
the within Deed of Gonveya.nce named; and I hav-
ing :firs1t madP known to them the ,contents the·reof, 
they did severally acknowledge t,hat they 1signed, 
s,ealedi and delivered the same as tiheir voluntary 
act ,and deed, for the us·es and purposes ' therein 1 O 
expressed. 

And the ,said Margaret L. Sandford and Mary 
J. Sand£ ord being by me privately examined, 
separate and apart from their husbands, did 
further acknowledg ·e that they .signed, sealed and 
delivered t1he srame rus their voluntary a,ct and 
de,ed, FREELY, without any fear, threats or compul-
sion of their said husbands. 

OLIVER H. PE ·RRY, 
Master in Chancery 

of New J e-rsey. 

vV ARRANTY DEED 

Theodore Sandford & wf 
Anna D Sandford 
Edrnond J. Sandford & wf 
& Charles Sandford 

To 
Maurice Friel 

D1ated, March 29th, 1892. 

Received in the Register's Office of the County 
of Essex, N. J. on the 21st day of April A. D., 189'2 
,at 12 :10 o'clock, in the afte-rnoon and Recorded 
in Bo,ok R. 2:6 -of Deeds for said County, on pages , 

. 542 and 543. 
RICHARD E. LOGAN, 

Re-gister. 

20 

30 

40 
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To all Persons to whom these Presents shaU come 
or w1hom they may concern: ' 

I, J o:1N R. FLAVELL, Sheriff of the County of 
Essex, 1n the State · of N,ew J ens,ey, send Greeting-: 

10 .__, 
WHEREAS, on the Sixth day of June, in the year 

of_ our Lord nineteen hundred and Eighteen, 1a. cer-
tain writ. ·of Fieri F-acias was is,sued out o.f the 
C:ourt of Chancery of the State of New Je,rs ,ey, 
duecited an~ del~vered to me, JOHN R. FLAVELL, 
then ·and sfall being Sheriff of the said County of 
E 'ss1ex, and which said ·writ is· in the words or to 
the effect f.ollo,ving-THAT Is TO SAY: NEW JERSEY 

20 to wit: THR STATE OF NEw JERSEY To THE SHERIFF 
OF THE CouNTY OF EissEx: GREETING: 

WHEREAS, ·on the Twenty-fifth day of 
M,ay, in the ye1ar of our Lord nine-

( L. S.) teen hundred and Eighteen, by a eer-
tain decre ,e made in our Court of 

Chancery bef.ore our Chancellor at ·Tr ,enton in a t . ' c~r a1n :caus·e therein depending, wherein Belle-
ville Building & Loan Association is complainant· 

, _and M·argaret Friel, Agne s Friel 1, Catherine F riel: 
.:30 Margaret Friel, Rose Friel, Maurice Friel Wil-

liam F riel, H annah Dougherty, Administrat'rix of 
the estate of Caitherine Sheridan, deeeased John 
Sheridan, Mary Sheridan, Patriok Dou~he-rty, 
Thomas Dougherty, Margaret D1ougherty, Oath-
erine l\fcOaulley, Thomas · lJ:cCaulley, Ellen Dyer, 
James Dyer, l\1ary Smith, Charles , Smith, Han-
nah Dougherty, William D. Gibby, and A. Leslie 
~rice, ass igne 0 ,s, of said J\1auric,e J. Friel and Wil-

4 O ham D-oug.herty, are defendants it was ordere ·d d. J , ' a Jua ,g-ed and de-creed that certain mortg,aged 
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premi ,s-es with the appurtenances in the bill of 
complaint in the said cause parti-cularly .s,et forth 
and described-that i,s ·to S'ay. All the following 
tract or parcel of l,and and premis ,es her ,einafrter 
particularly described, situate, lying, and being in 
the Township of Belleville in the · County of E ,ssex lO 
and State ,of New J ,ersey: 

BEGINNING on the northerly line of John Street 
at a point distant measuring in ithe line of said 
,street 175· feet. westerly from the line -dividing . 
lands formerly -of T. B. Cod9-ington, de-ceas,ed; 
from lands ,of the widow Ryan, said beginning 
corner heing als·o the southe ,as 1t -corner of a lot 
heretofore ,conveyed ·by The ,odore 1Sandf.ord and 20 
•others to Holland; ,thence (1) northerly along the. 
line of the · s1ame 1513 f e-et 3 inches to the line of 
lands f.orm,erly of James , H,o.rnblower, deceased; 
thence (2) easterly along the line thereof 24 feet 
and 3 inches; thence · (3) southerly in a line a little 
ea.st of parallel "\i\rith the first described line to a 
point di stant ea sterly 25 feet from . the beginning 
corner measuring in the line with s1aid street; 
thence · ( 4) v.,~esterly along the line of said J ,ohn 
Street 2·51 fe-e,t. to the point and pl1ace of B,EGIN- 30 
NING. The lot described and hereby conveyed is 
215 feet on John Str ,eet and 2'4 feet and 3 inches on 
Hornblower',s , line. 

Together with all .and singular the rights, liber-
ties, privileges, hereditaments and appurtenance,s 
thereunto belonging, or in anywis .e appertaining, 
and ,the revisions , and remainders, rents,, is 1sues ·,. 
and profits thereto, and 1also all the estate, right, 
title, interes ,t, use, property, claim and demand of 40 
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the said D,ef endant •s, of, in, to and out of the same, 
,be sold to pay and s,a,tisfy in the first place unto 
the said B:eUeville Building & Loan AS'sociation, 
the sum of $122'4.21, the principal and intere,s.t se,-
,cured by two certain mortg 1ages given :by Maurice 

10 Friel and Margaret, his wife, to-complainant one 
bearing date the 9th of February 1900, and the 
other he,arin:g darf:e the Tenth day of October, in 
the Y e-ar One ·Thousand Nine · Hundred and One 

' together ,vith lawful intere ·s,t thereon from the 
T-hirtieth day of January, Nineteen Hundred and 
Eighteen, until t 1he same, ,be paid and satisfied, and 
als -o the- cost ,of the said complainant; and that for 
that -purpose a writ of Fieri Facias , should i-ssue-

2 0 directed to the Sheriff of the County of Es ,sex' 
•commanding him to make, s1ale as afore said, and 
t'hat the surplus money ari ,sing fr ·om such s-ale, if 
any there ·be, should be brought into the said 
Court, ·subje ·ct to the - furthe-r order -of the said 
Court, as .by the s1aid decree remaining -as of re-c-
ord, in our said Court of Chancery, ,at Trenton, 
doth and may more fully appear. 

30 
AND WHEREAS, the costs ,-of the s1aid complainant 

have been duly taxed at $340.89 ,· 

The ref ore, you are hereby commanded, that you 
?au se to be made of the premises aforesaid by sell'-
1ng so much of th e same as may be needful and 
neces sary for the purpo se, the said sum of Twelv e 
I-Iundred and Twenty-four D,ollars and Twenty-
one Cents ($1224.2'1), and the same you do pay 
to the said: complainant, together with lawful in-
teres,t thereon as aforesaid, -and the, sum afore-

4 o s,aid of costs ; and: that you have - 1thos ·e money
1
s1 
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-before our s1aid Chancellor, in our Court of Chan-
cery, afores 1aid, at Trenton, on the Sixth day of 
September next, to render to the said complain-
ant, and also the surplus money, if -any there be,, 
to abide the- furthe,r -order of our said Court, ac-
cording to the decree aforesaid. And you are to 1 

O 
m-ake return at the time and place aforesaid, by 
certifi0ate, under your hand, of the manner in 
which you ,shall have executed this our writ, to-
gether with this writ. 

w IT'NESS, EDWIN ROBERT vV ALKER, E 1squire, our 
Chancellor, at Trenton afores-aid, the · 6th day of 
June in t 111e year of our Lord, one thousand nine 
hundred and Eighteen. 20 

J osEPH A. CoNNOLLY, Solicitor. 
RoBERT I-I. 11:cADAMS, Clerk. 

As by the r ecord of the said writ of Fieri 
Faei as in the office of the Clerk of the said Court 
of Chancery , in Dook H-10 of Executions, page 
388 &e., _ 111ay more fully appear, 

AND WHEREAS I, ithe s1aid JORN R. FLAVELL, as 
:10 such sheriff as aforesaid, did, in due fo·rm of law, 

advertise the said lot of land and premis ,es, to be· 
sold under and by virtue of the said ~rit of Fieri 
Fa -cias,, at public vendue, to be -held at the Court 
House in the City of N evvark, on ·Tuesday, the 
Sixth day of August, A. D., nineteen : hundred and 
Eighteen, at two o '-clock in the ,afternoon of that 
day. 

By public advertiseme ,nt signed by myself, and 
4 0 put in five or more public places in the said County 
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of Essex, one of which wa·s, in the Township where 
1said real estate is. situated, of the time and! place 
appointed for siuch sale ·, for at le1as-t one month 
preceding. t'he time appointed for said siale, and 
publis,hing the same in the Newark Ledger and the 

1 O Belleville Times, two of the newspape-rs 1 printed 
and publis ,hed: in the s-aid County, where the lands 
above · described are situated, the same :being 
designated for t:he publieation of the laws of this 
State ·, and circulating in the neigiliborhood of s1aid 
real estate, for at least four wee·ks. succes ,sively, 
one in each week, next preceding the time · so ap-
pointed for selling the same, one of which said 
newspapers to wit: 

20 The Newark Ledger, is printed and published 
at N•ewark, the County seat of •s1aid County at 
which time 1and place I did accordingly offer and 
expos 1e the said lot of land and premises for sale 
at public vendue under and by virtue- of the said 
writ of Fieri F acias. And thereupon Belleville 
Building & Loan As·s·ocia tion, of the Town of 
Belleville County of Essex and St1ate of New Jer-
sey, did bid for the same, the sum of One Thou-

a sand Six Hundred and Seventy-nine Do1lar1s and 
Sixty-eight Cents ($1,_?79.68); and no othe r per -
son bidding as 111ueh, I did then and there, openly 
and public.ly, in due form of lavv, between the 
hours of twelve and five in the afternoon, strike 
off and sell the said. lot of land a.nd premises for 
the sun1 of One Th ousand Six Hundred and Sev-
enty-nine Dollars and Sixty-eight Cents ($1,679.-
68); to the said. Belleville Building & Loan As·soci-
ation, it being th en and there the highest bidd er 

4 o for the smne, and the said sa]e havin g been ron-
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firmed. by an order of the said Court of Chancery, 
dated Nineteenth day of August, A. D., nineteen 
hundred and Eighteen; 

Now, THEREFORE, KNOW YE, That I the ,s,aid: 
J 10HN R. FLAVELL, as such Sheriff as1 1aforesaid, 10 
under and by virtue of the said writ of Fie-ri Fa-
ciias, and in ,execution of the power and trust in 
me reposed, and also for, and in consideration of 
the said sum of One ·Thousand Six Hundred and 
.Seventy-nine Dollars and Sixty-eight Cents , ($1,-
67:9.6.S) ; ,to me in hand paid, the receipt whereof 
I do hereby acknowledge, and therefrom acquit, 
exonerate and forever discharge the said Belle-
ville Building- & Loan Assi0ci1ation, its successors , 20 
and assigns, have granted, ,bar.gained, sold, as·-
signed, trans.£ erred and conveyed, and by the ·se 
pre ,s,ents · do grant, bargain, ·sell, 1assign, transfe-r 
and convey, unto the said Belleville Building & 
Loan .,..1\ ... s1soci1ation, its sucee,ssors and assigns all 
and singular, the said lot of lands · and premis .es·, 
wi·th the appurtenance ·s•, privileges, .and heredita-
ments thereto belonging or in any way apper-
taning: To I-IA VE AND HoLD the sian1e unto the 
said Belleville Building & Loan A·ssociation, its : 30 
,succes·sors and as1signs, to its 1and their only. 
proper us·e, benefit and hehoof for•ever, in as full, 
amnle and beneficial a manner as hy virtue of the 
said writ of l?ieri Faeias, I may, can or ought to 
convey ,the same 

And I, the said JoHN R. FLAVELL, for myself, 
my heirs, •executors and ,administrators, do hereby 
covenant, promise and agree to and with the said 
Belleville Building & Loan A.s1sociation, its sue- 40 
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THIS INDENTURE, made the fourth day of Oc-
tober in the year of Our Lord One Thousand Nine 
Hundred and Eighteen. 

BETWEEN THE BELLEVILLE BuILDING & LoAN As~ 
1 o socIATION a Corporation, organized under the laws : 

of the State of N,ew Jersey located in the ·Town 
of Belleville in the County of Essex and State of 
New Jersey of ithe First Part; 

AND MARGARET FRIEL, widow, of the Town of 
Belleville in the County of E ,ss,ex and State of 
New J ers ,ey of the Second Pia rt: 

WITNESSETH, That the said party of the first 

20 
part, for and in consiideration of E ,IGHTEEN HuN-
DRED ('$1800.00) DoLLARS lawful money of the , 
United States of America, to H in hand well and 
truly paid by the -said party ,of the se,cond part, 
at or before the sealing and delivery of thes :e, 
presents, the receipt whereof is herehy .a,cknowl-
edged, and the s,aid party of the first part, the -re·-
wi th fully satisfied, eontented and paid:, has , giv,en, 
granted, bargained, ,sold, aliened, re1eas,ed, en-
£ e·offed, conveyed and confirmed,, and by thes ,e, 

BO presents does give, grant, bargain, sell, lien, re-
lease, enfeoff, eonvey and confirm to the · s-aid 
party of the ·second part, and to her heirs and as-
signs forever, 

ALL tha,t ,certain tract or parcel of land and 
premises, hereinafter particularly described, situ-
ate, lying and being in the Town of Belleville in 
the County of Es ,s,ex and State of New J ers -ey. 

BEGINNING on the Northerly line of John Street 
4 O at a point distant measuring in ,the line of siaid 
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street 175, feet Westerly from the line dividing 
lands , formerly of T. B. Coddin;gton, de-ce;as,ed, 
from l1andis of the widow Ryan, said beginning 
corner being also the Southeast ,corner of a lot 
hereto£ ore conveyed by Theodore 'Sanford et ail to 

I-Iolland; thence ( 1) Northerly along the line 10 
of the same 15·3 fe,et 3 inches to the line of Iandsi 
formerly of James Hornblowe-r, deceased; thence 
( 2') Ea ,sterly along the line there -of 24 feet 3 
inches; thence (3) Southerly in a line a little· easrt 
of parallel with the fir,st described line to a point 
distant E.aste-rly 25 feet from the Begnining cor-
ner, measuring in the Iine• with •s,aid Street; thence 
( 4) Westerly along the line of ·said: John Street 
2'5 feet to the point and place of BEGINNING. ·The 20 
lot described and he-reby conve,yed is 2:5 feet on 
John Street and 24• feet 3· inches ·on Hornb1ower'-s 
line. 

Being the same premis ,es conveyed to the said 
party of the firs ,t part by John R. Flavell, Sheriff, 
by deed dated the nineteenth day of August, Nine-
·teen Hundred and Eighteen, and recorded in the 
office of the Registe-r of the County of E 1ss·ex, in 
Book S-60 of D1eeds for :s.aid County on pages : 3-3:1, 3 0 
etc. 

This deed being given ,and accepted, subject to 
all liens, taxes and ass ,ess:rrients that may exist 
againsrt said premise ·s. 

TOGETHER with all and singular, the houses ,, 
buildings, tr ,ees, ways, waters, profits, privilege ·s, 
and advantage ,s, with the appurtenances , to the 
s1ame belonging or in anywise appertaining; 40 
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ALso, all the estate, right, title, interest, prop-
erty, claim and demand whatsoever, of the said 
party of the firsrt part, of, in and to the same, and 
of, in and to ev-ery part and parcel thereof : 

·To HAVE AND TO HoLD, all and singular the 
above des-cribed land and premises with the ap~ 
purtenances, unto the said party of the se·cond 
part, her heirs and as,signs, to the only proper 
use, benefit and: behoof of the said party of the 
second part, her heirs and as·s.igns1 forever: And 
the s,aid party of the first part does for its ·elf and 
its successor 1s, covenant and grant to •and with 
the said party of the second part her heir ,s and 
as·s1igns, that she, the said party of the first part 

2 O is- the true, lawful and right owner of all and 
singular the above descri 1bed land and premise ,s, 
and of every part and parcel thereof, with the ap~ 
purtenances thereto belonging; and that the said 
land and premi ses, or any part thereof, at the 
time of the ·sealing and delivery of these pres ,ents, 
are not encum bered by iany mortgage, judgment, 
or limitation, or by a.ny encumbrance whats-oever, , 
'.by which the title of the asid party of the -second 

3 0 part, h~reby_ made or intended to_ ,be n1ade, for the 
above aes 1cnbed land and pre ·mises, can or may 
he changed, charged, altered or defeated in any 
w.ay whatsoever: 

AND ALso, that the said party of the first part 
now ha s good ri ght, full power and lawful author-
ity, to grant, bargain, sell and convey the said 
land and: premi ses in manner aforesaid, 

AND ALso, th at the said party of the first part 
40 v-vill \YARRANT, ,secure , and forever defend the said 

119 

Exhibit C-3 

land and pr-emis,e8 unto the said party of the ~ec-
ond part her heirs 1 and a,ssigns, forever, against 
the lawful claims and, demands of all and every 
person or perso.ns, freely and clearly freed and 
discharged of and from all manner of encum-

10 brances whats -oev.er. 
IN WITNESS WHE.REOF, the said party of the fir,st 

part has caus ·ed the ·se pre ,s,ents to be· signed by ~ts 
Pre rsident and attes ited :by its Secretary and its 
common seal to be hereto affi~ed, the day and 
year first above written. 
THE BELLEVILLE BUILDING & LOAN ASSOCIATION 

By John C. La Faucherie 
President. 2 O 

Attest: 
RrcHARD P. ScAINE 

Secretary. 
( Seal) 

( Two One-DoHar Can-
celled Docun1entary Stamps) 

State of N e\Y J er,s-ey 
County of Es sex }s-s: 

BE IT REMEMBERED, That on this , .Sixth day of 
Nov-ember in the year of Our Lord One Thousand 
Nine Hundred and Eighteen before me, an attor-
ney at Lavv of New Jersey personally appeared 
R.rcHARD P. ScAINE who, being by me duly sworn, 
doth depose and make proof to my s1ati 1sfaction, 
that he well knows the corporate seal of the 
BELLEVILLE BurLDING & LoAN AssocIATION the · 
grantor named in the foregoing deed; that the 40 
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·seal thereto affixed is the proper corporate seal 
of ·said company; that the same was · so affixed 
thereto and the said deed :s1igned and delivered hy 
JoHN C. LA FAucHERIE who Wias at the date and 
execution thereof, the President of said company, 

1 O in the pre 1sence of the s,aid deponent, as the volun-
tary act and deed of the said company, •and that 
the ·said deponent thereupon signed the same a·s 
subscribing witnes ·s. 

RICHARD P. SCAINE. 
Sworn and ·subs -cribed before m-e at 

the date aforesaid. 
J os•eph A. Connelly 

Attorney-at-Law 
20 of New Jers 1ey 

30 

40 

E n dorse :d: 

THE BELLEVILLE BUILDING AND 
LOAN ASSOCIATION 

to 

MARGARET FRIEL, widow, 

D·ated, October 4th, 1918. 

Rec:eived in the Register's Office of the County 
of Essex N. J. on the 10th day of Decen1ber A. D., 
19118, at 3 :50 o'clock, in the afternoon and R,e-
c.orded in Book X-60 of Deeds for said County, on 
pages 4891_491. 

WALTER A. E.V ANS, 
Register. 
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~-New -·Jersey 
Court :·· of ~Errors :_ and -J\.ppeals 

-BetwBen: 

- lYlARGARET :B..,RIEL, 

'-Gon1plainant -Respondent, , On ~ppe.al 
: and - from Chancery . 

. . JAMES DEL GUERCIO, 

. ,Defendant -Appellant. , 

BRIEF OF A. R. FINELL!, FO ·R. THE 
APPELLANT. 

·: This i~ on appeal in a suit o_ver -a -hoiu1dary line 
restraining appellant fron1 entering upon a strip 
of :land, owned by hin1 2nd adjacent to the lands 
of · the Tespo11.den t in · Belleville. Tl1er0 was a de-
cree advised by Vice Chancellor Church on Febr-u-
arf 7th, 1928, granting the re1ief prayed for, wjth 
-costs, including a co-unsel fee of $500 . The ca-se 
w·a.s heard upon ·pleadings. ~ aiid proofs fakmr on 
firiaI hearing. 

: .. -BRIEF; oF · ARGUMENT. 

The appellant's la11d has a frontage 011 Linc'oln 
Street from the southerly side of'Rutgers Sh·eetJ 
running northerly 281.84 feet. The respondent's 
land has a frontage on Lincoln Street. fron1 Jhe 
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northerly side of John Street running north 153 
feet and 3 inches. The a,ctual fro ,ntage of the 
westerly side of Lincoln Street running from the 
northerly line of John Street north tt~ the south-
erly line of Rutgers Street is 428.58 feet. The ac-
tual distance nan1ed in the respondent's, as well 
-as appellant's deed on the westerly side of Lin-
coln Street is 43-5.09 feet, an overlapping of 6.51 
feet. Both litigants claim this 6.51 feet. Her 
land, however, is limited to the boundary line of 
land of J ame·s Hornblo :wer, as described in her 
deed. 

The testimony of Mr. Frank T. Shepard, well-
known surveyor and engineer (p. 74, 1. 20) es-
tablished the I-Iornblower line as a fixed boundary 
line, being a line running westerly from Lincoln 
Street, distance southerly along Lincoln Street 
281.84 feet from the southerly line of Rutgers 
Street, and being identical with the land claimed 
by the appellant and included within description 
to him. It includes the 6.51 feet of land in dis-
pute. Mr. Shepard', te·stified that the measure-
1nent of 153 feet, n1ore or less, from the old line 
of John Street northerly along Lincoln Street, 
would bring the land of respondent along the 
Hornblower line, but the n1easurement of 15,3 
feet, more or less, from the present line- of John 
Street, would bring her land beyond the Horn-
blower line and in ·and upon the land of the ap-
pellant. I-Ie further testified (p. 75, 1. 30) that 
he assisted Mr. :B.,rancisco, the then town engi-
neer, in the changing of the street line. The 6.51 
feet of land on the southerly side of appellant's. 
property c1aimed by the respondent as being part 
of her land is the number of feet cut off fr01n her 
property by the change of John Street (bottom 
p. 75,). :Measuring from the new street line as it 
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is today, a distance of 153 feet, r..1ore or less, 
northerly, ·would place the rear line of respond-
ent's property 6.5,1 feet beyond the fixed 'and es-
tablished I-Iornblower line as set forth in deed to · 
her. 

After John Street was ·widened the respond -
ent's land measured 146.74 feet. And further 
from the n1ap offered in evidenee (p. 88, 1. 30), 
used by the Town of Belleville for tax purposes, 
it was shown to the Court that her land 111easures 
146.74 feet and thereby again accounting for the 
shortage of feet of land belonging to her as a re-
sult of the cut-off. 

The respondent testified that the placing of the 
shrubbery or hedges ·was done ,vith the thought 
that the line of the hedges corresponded with her 
property line (p. 28, 1. 22,). Her land contains 
a house facing on J obn Street, and to the rear of 
the house is a vacant strip of land adjoining the 
southerly side of s.aid structure, he co1n111e,nced the 
co,ns,truction of a driveway to provide for vehicles 
entering into the rear of his premises to ga.rages 
constructed by hin1 on his said land. 

The respondent seek s to establish ownership in 
6.51 feet of .appellant's land and depriving him 
of this strip of land becaus e of the cut-off of her 
land, facing on John Street. Both of the appel- · 
lant's s,urveyors n1easured in from J o,hn Street 
the distance called for jn the deed. The fact is 
that the only true way of establishing the Horn-
hlo,ver line was to n1easure the I-Iornhlowe-r prop-
erty from Rutgers Street south towards John 
Street. Further, neither of the appellant's sur-
veyors took into consideration the chang 'e of 
street line of John Street and both readily ad-
1ni tted this in their t estin1ony (p. 48). 
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POINT ONE. 

A boundary line dispute involving principally the 
question of adverse possession does not present an in-
dependent ground for equitable relief. 

The complainant in this ca.us.e made the location 
of the division line between her premises and 
those of the defendants, one of the issues in the 
case. She alleged that the defendant was wrong-
fully claiming the right to build the driveway 
over the line onto the respo .ndent's land and de-
stroying the hedges and fences erected. And, 
an1ong other things in her bill, prayed that the 
location of her line be detern1ined. The learned 
Vice Chancellor found that the respondent and 
her predecessors in title had been in possession 
of the strip of land involved for more than 2/0 
years last past. And the decree fixes the line 
to be located where the · respondent e1aimed. It 
is now contended by respondent that the Court 
of Chancery having taken jurisdiction by reason 
of the threatened invasion of the private right, 
and which intentions of the appellant, if carried 
out, ·would have destroyed the inheritance of the 
respondent. rr'hat the Chancellor's decree (pp. 
12, 13, 14) establishing the location of the line 
was valid and effectual. vVe, for the appellant, 
urge, however, an essential qua]ificatjon of the 
rule conte.nded for ,by the other side, which rule, 
as sometimes expre •ssed, is that once equity has 
tak en jurisdiction of a case, it will retain it for 
all purposes and dispose of the wh,>lc n1atter. 
The rule, we respectfully urge, should he ta.ken 
with th e qualification usually stated, " 1where the 
ju ,ri,sdiction . of Charn,cc>ry ha.s heen, riy 1htfu.Z:lvy i1J1,,_ 

vok ed for th rt/ purvose." And perhaps a satis-

factory phrasing of the general rule is that ·when 
the Court has juris diction of tl:e case for one pur-
pose it ,Yill be retained for a final dispositio .n_ of 
the• ,Yhole 1natter. ,Ye, for the appe1lant, cla.111~, 
however that the facts in this case are not suf-
ficient t~ give the Court of Chancery jurisdicti_o-n 
of the controvers y over th e boundary, as an in-
depend ent ground for equitable relief, for the 
case is lacking in an the facts nec essary to such 
jurisdiction. 

POINT TWO. 

The right of the respondent to keep the possession 
of the strip of land in dispute, if it exists, is purely a 
legal one to be determined primarily by a court of law. 

The 1nere fact that a boundary line is_ i~ d~s-
pute is not of itself sufficient to confer Jnnsdrn-
tion 011 a court of equity; but there 1nust ?e _so1~1e 
additional ground of distinct equitab:e JU:'isdic-
tion. ·This doc.trine has been recognized 111 our 
books since the decision of Chancellor Hals~ed 
in Di ckerson v. Stnl ~ and Aeds ell, 8 N. J. ~qu_ity 
page 294; that was a case to prevent the c.uthng 
down of wood and tin1ber on part of a tract of 
land where the con1plainant had pea_cefully pos-
sessed and enjoyed tho v,~hole of said tract for 
n1ore· than 20 years. 

The san1e doctrine was applied by Chancellor 
Zabriskie in I-ligbee a,11d R;gps v. Camd en ain1d 
A m.bOI) R.u,iZ.roail cund Trcz.n,c·po1·tation ~~1n.pa~1y, 
')o ,r , J Vrtui.tY 435 holdino· that a.n inJunchon .., l '\ • t • Jc.,j 1.. • ! b 

,Yill 110,t he µ,-ranted when the con1pl2inant has a 
full and con1plete re1nedy at law·. 
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Since the11, it has been held by the ,Court of 
Appeals, that an injunction ought not to be 
granted by -a court of equity where the right of 
the· con1plainant, on ,vhich the relief rounded, or 
at least the principle of law on which it dependsJ 
has not been settled by the courts of la vi. This 
,vas the o,pinion of Justice D1epue in this case of 
Pruid,d,ern, v. The lllo 1rris & Esse .x Railroad Com,-
,Paffly) decided in 1869 (20 N. J . Equity page · 5,30). 

The same fan1ous Chancellor in the cas .e of 
Sta rnford v. Lyo -n) 22 N. J. Equity 227, ,vhich was 
a case of an injunction to restrain the erection of 
a building on the rear of the defendant's lot. In 
that case the complainant ela.imed the· right to 

_pass over the part of the lot where the building 
was being erected for access to the hydrant and 
back gate fron1 the store and office oecupied by 
him on the first floor of the· ,building. This right 
was clain1ed under a devise in the vvill of the 
former owner of the whole prenuse~, on eondi-
tion that the cornpla.ina.nt should be permitted to 
carry on the business on that part of the prem-
ises then occupied by him for his business of a 
druggist, so long as he desired to use it for the 
purpose. The part occupied by the complainant 
at the making of the will was the store on the 
first floor at the corner, with the cellur helo,w it, 
and an office east of it on a stre ·et, separated fron1 
it by the hall opening on the street, and the pas-
sageway to and through this hall from the store 
to the office. The defendants clai1ned that this 
devise only g.ave the right to occ.upy the store, 
cellar, office and hall leading from the store to 
the ofiice· and that the use of the hydrant and 
passage to then1 and through the bark gate, did 
not pass Ly the devise, nor did it create ease -
ments for these. 
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rrhe Chancellor says: 
"The qne•stion in this case appears to 111e 

to he controlled by the decision of the Court 
of Appeals in Fetters v. Hu .rn,phreys) 4 C. 
E. Green 471. The devise in thut case ,vas 
o.f a. lot occupied by the testator. Fro1n the 
barn on the rear of this lot he had ·alw1ays 
passed over an adjoining lot belo:nging to 
hin1 into the street; there was no other pas-
sage open; no• othe-r could be opened, ex-
cept through an ornamental garden beside 
the dwelling house, into the front street. 
It was held that the right to pass out over 
this other lot did not pass as pa.rt of the 
lot occupied by the testator; that the word 
'occupied' "\\T•as apparently confined to co-r-
poreal hereditan1ents, and did not include 
the easements usually enjoyed with the · 
land, unless they were, legally, easen1ents 
on the land of another, and as such ap-
purtenant to the premises. Neither of the 
rights clain1ed here ,vould be a continuous 
or apparent e•1se1nent, and they therefore 
do not pass, or are not created by a con-
veyance of part o E the premises. ,This view 
is clearer in this case, the only devise be-
ing the privi1'ege reserved of carrying on 
the drua-a-ist 's business in the parts then 

bb 
occup1ed by hin1. This creates a freehold 
estate, but it is not so broad as a devise 
of these parts for the tern1. It is simply 
the right to occupy. It is also confirn1ed by 
the agreen1ent executed between the par-
ties under their hands and seals, in which 
the parts o,ccupied by the c.omplainant are 
recited to be the store, the cellar under it, 
and the of-fiee; no mention is made of the 
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privileges claimed in the yard. The con1-
plainant is not estopped by this recital, but 
it is evidence of what were the parts oc--
cupied by hin1 at the making o.f the will. 
And if -the rights of the complainant are 
not settled by the decision in Fette .rs v. 
Huan,phreys, yet, as they have not been set-
tled by law or settled in his favor by any 
detern1ination of a court of law in this state 
upon a like devise, an injunction should 
not be granted or continued, until the right 
on which it depends has been settled -at laviT. 
The ]}!orris amid Essex R. Co. v. Pntd ,den 

' 5 C. E. Green 530.'' 

POINT THREE. 

One securing a conveyance of a specific parcel of 
real estate cannot tack to the period of his holdin.R' of 
an additional parcel the time of his grantor's holding 
thereof, to establish title by adverse possession.· 

R,espo -ndent 's gra .ntor has not conveyed such 
property or the interest therein and there is no 
privity. ( See the main cause and annotations in 
46 A. L. R. 788.) 

Rule of this cause is not a harsh one. Suppose 
A purchases and holds the record .title to 145 feet 
of street front land and by an adverse posses-
sion obtains title to an -adjoining six and one-half 
fe-et, it would hardly be contended that a con-
veyance by him. of the 145 feet acquired by dee rl 
would carry with it title to the six and a half 
fee,t acquired by advers .e poss -ession. So if A 
acquires by deed 145 feet and obtains an adjoin-
ing strip s=x -and a half fe-et wide, or .son1e inter-

g 

est in it, his c.oi1veyance of the 145 r,cquircd by 
deed does not carry with it his interest in the 
adjoining strip. It is a phase of the broad rule 
that one in adverse possession of land canno ,t 
tack to his own the possession of a predecessor 
to make up the period ne-c.essary to give title by 
prescription, unle s he is in privity with that 
predecessor. (See 1 R. C. L. pages 717, e.t se~.) 
The , cases there hold that a deed doe8 not of it-
self create privity bet"\ve-en the grantor and the 
grantee, as to the land not described in the de-ed 
(but occupied by the grantor in co-~1nection the_re-
with) although th e: grantee enters 1nt0 possession 
of the land not descrihe -d, and uses it in connec-
tion with that conveyed. (See the case of P ell 
arn,d. Throp Co. v. P~win. R. R. Co. , 20 Atla.ntic 
Reporter 63, Court of Chancery, une 23, 1890.) 
There the bill was filed to- restrain the def end-
ant company -fro-m entering upon tb~ lands ine-~-
tioned and dicrging up and removing the soil 

b . l therefrom, •and destroying and removing .t 1e 
buildings therefron1. The- question there pre~ 
sented ·was whether such a case was n1ade by the 
proofs. as n1ight justify the inter£ erence of the 
Court of Chancery. The con1plainant ·was . the 
owner of an extensive- pottery plant and po-rhons 
of the buildings coinprising such plant stood upon 
the land in dispute. The railroad con1pany h2d 
two tracks ove-r which it ran its trains and de-
sired the land in question for the purpose of 
,n1aking t'NO additional tracks to carry on its busj-
ness. 

"I think" (said Vice Chanc ellor Bird) 
'' that the pleadings and proofs develop t;vo 
grounds upon ·which the courts o-f equ_1ty 
inte:rf ere prelin1inary, viz., the destruction 
of the inheritance and. the frreparable 1n-
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jury to the con1plainan t, to these n1ay be 
·added that of estoppel, which, although not 
formally pleaded, n1ay be considered of no 
little weight in ,the· detennination of the 
question now under consideration.'' 

The Viee Chancellor continues: 

''I do not think that the complainant has 
s_ucceeded in its efforts to sho~ the paper 
title to the lands . which it claims, but as the 
testimony stands before n1e, I am hound 
to conclude that such title is in the ·defend-
ant " ' 

and continuing, said: 

'' It does not appear that, in any of the 
conveyances there was any effort made to 
extend to the paper titre be·yond the line 
bounding the defendant's lan<l as given 
above. 

'' It is evidence, however, that a portion 
of the }ands of the defendant was inclosed 
by a fence built over 30 years ago by those 
through ,vhon1 the complainant claim,s 
which fenee has been maintained during all 
that period by the owners of the title , which 
the complainant now has hy its deed. The 
fact that those under whom the· complain-
ant clain1s have for so long a peri,Jd 1nain-
tained this fence, and enjoyed the posses-
sion of the land thus inc.losed in connection 
with its own is insisted upon by the com-
plainant as beii:ig of the greatest i1npor-
tance in the consideration of the question 
before the court. Thjs, I think, is so, but 
only in connection with the other ci rcum-
stan ces to be adverted hereafter. I think 
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it may vi·ell be doubted ,,·hether it can be 
safely relied upon as settled law to hold 
that ·where title in one parcel of land is con-
veyed, and the grantor has possession of 
another parcel adjoining, his grantee takes 
possession of both and holds adversely to 
the true owner, and n1ay clain1 the benefit 
of .the period of tim.e during ·which his 
grantor had the posse ·ssion or not. The 
negative of the proposition was de.clared 
in the case of J e•nkin-s v. Tra.g~r) 40 Fed. 
Rep. 726. In every such case the purchaser 
has notice of th0 extent or lin1it of his title 
by his deed. But, as the case is presented 
to n1e, this particular ques.tion need not be 
decided; for other elements enter into it 
which cannot b0 overlooked.'' 

In lvl,ye.rs v. Poll-cman.) 89 N. J. L. 300, opinion 
hy Mr. Justice Swayze, was an action of ejec.t-
n1ent. The reeord title · was in the defendants. 
The plaintiff c.laimed by adverse possession. The 
plaintiff did not pretend that he was personally 
in possession for 20 years, that he relied upon 
the possession of his predecessors in title. The 
Court (which incruded Justice :Minturn ·and 
J(alisch), says : 

"V.l e think in the present case that on 
the plaintiff's own testimony he was 
obliged to claim the benefit of the posses-
sion of John D. D·oyle, even against his 
own title. ·To accon1plsih this, the plaintiff 
sets up a leas .e to John D. Doyle, 1nade by 
GharlE·s R. :Myer , a predecessor in title of 
the plaintiff, at a ·time when David Doyle, 
John D. 's father, w·as alive and had title 
to the land. The plain tiff'? argurne11 t is 
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that John D. Doyle, as tenant, was estopped 
to deny the title of Charles R. lVIyers, and 
the ref ore, John D. 's possession was the 
possessio ,n of l\1yers, and can be· tacked t0 
other predecessors to the plaintiff and 
thus inure to his. benefit. The deed fron1 
Leedon1 to D'Oyle and Mye-rs' mvn ignor-
ance until 1911 or 1912, made it clear that 
there was a n1ere mistaken location of the 
boundary line and no- intent to claim title 
to D'oyle·'s property. The case differs'' 
( c.ontinues Justice · Swayze), "from Davo,ok 
v. N e,alon) 58 N. J. Law 21 in that Charles 
R. 11yers disclaims. any intent to clain1 
what did not belong to him, and apparently 
never asserted a right to land outside the 
bounds of his own title . That in 1906 in 
the deed to Moore, after the · des.cription o.f 
metes and hounds, he added, 'And also aU 
the rig-ht, title, property, possession and es-
~ate of the said party of the first part and 
1~ and to any and all lands in the posses-
sion ·and occupanc.y of the said party of the 

part, and included ·within the build-
infs and fences and enclosing and includino-
the s.an1e.' Then, for the first time, th~ 
possession became adverse.'' 

D,avock v. N e.ailon, 58 N. J. Lavv page 21, N. J. 
Supreme Court ( July, 18915), was aro·ued before 
Chie.f ,Justice Beasley and Justiees De·pue, Reed 
and Gummere. The syllabus of the court reads: 

1. The adver se possession of successive occu-
pants betwe ·en whon1 a privity of estate exists, can 
be tacked ·so as to make a continuous tv,rentv years 
adverse possession. u 

• 

l 
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2. "\Yhere one encloses and po~s•esses n1ore la :ad 
than is covered by the de•scription in the · deed and 
sells to another by the same description, ·who en-
ters in possession of all the land inclosed, the suc-
cesiS-ive posses •sion can be ta.eked. 

The opinion ,Ya.s of l\1r. J ustic.e· Reed (l\![r. J us-
tice Minturn, then at the bar, wa.s counsellor for 
the defendant) . That was also an action of eject-
1nent brought to recover the possession of a strip 
of land fronting 1-foot in vYidth on Ferry :Street, 
and running 1-foot in width, back from the •street, 
a dista.n,ce of 100 fe.et. The facts proved at the 
trial ·were these: Da.vock, in July 18173, bought a 
lot, No. 17 on a plot . Nealon, ovvned the adjoin-
ing lot, No. 16. "\Vhen Davock bought, a hous •e 
·stood on his lot, Ko. 17, one ·side of which house, 
with two fences formed the practical line of di-
vision betwe ·en the hvo lots. One fence ran from 
Ferry Street, and ,~-as joined to the front corner 
of the house. The other fence ran from the rear 
corner of the house, back to the depth of the lots. 
The front fence, the side of the house, and the 
back fence, together, formed practically a straight 
1ine dividing- the bro lots. Sometime after he· had 
purchased lot 17, Davock raised the hous ,e which 
stood upon his lot, and put a new foundation un-
der it. In doing this, he moved the house one-
foot in on his lot, leaving a s,pace of one-foot be-
tween the corners to which the · ends of the division 
fence had ·been attached, and the fence ends. 'The 
ends o·f the two fe:nces, ,vithout any change in the 
lo-cation of the f cnces, were afterwards conne·cted 
,Yith the two corners. On April 16, 1892, Nealon, 
tore do-vi'n the ,s•e fences, claiming that the true di• 
vision line between lots 16 and 17 was one-foot 
over on lot 17, a's that lot ,had been-occupied and 
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fenced. On the trial, D1avock did not claim a 
~ape_r title to this one-foot strip. The descrip-
tion 111 the deeds from his predecessors in title · for 
lot 17 stopped short of the one-foot strip. He , 
re-sted his right to the- one-foot ,strip upon two 
grounds. He claimed, first, t,hat there had been 
a practical loc.a tion of the· division line between 
the two lot 1s, by the mutual location of the fence 
an~ hy acquiescence in such location by the- pre-
c-ed1ng owners of the respective lots. He clai1ned, 
se-co~1dly, that he had gained title by advers .e po.s,-
se-ss1on. At the conclusion of the plaintiff's case 
the trial justice ruled that he had sho;"\Vll not-hino· 
from ·which the jury could find for him upon eithe; 
.ground. Says Mr. J U'Stice Reed 

'' The que-stion here is not whether a per-
son having a naked posse .ssion of a tract of 
land disconnected fro ·m any other land for 
whic-h he ha.s title, can by parole turn over 
his possession to another, so as to -continue 
the first adverse person against the legal 
o,,·ner. The ·weight of authority is that a 
parole delivery fro1n one to the other of 
an actual pedis p,osses. ion, is sufficient. The 
cases already cited exhibit this. In in-
stance ,s, of co11structive adverse posse'S.sion 
the rule is different. Simpson v. Downing 
23 ·v\T end. 316. But the question here pre~ 
sente~ is this: ~f one, holding the legal pa-
~-er htle to a p1-ece of land, in inclo.sing it, 
1neludes within the inciosure a piece of ad-
joining land, enters into possession of the 
entire inclosed tract, and t,hen trans£ ers bis 
legal paper title to another, who goes into 
po·ssession of the entire inclosed tract, can 
the hvo advers ·e po·s,sessions be tacked f 

• 
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N" ov.T, it is perfectly obvioL1s that the deed 
followed by pos ,s,ession of the whole tract 
is intended to operate as a conveyance of 
the possession of the ·whole tract of all ·with-
in the inclo-sure. The legal title passes, as 
to .s10 much of .the lot ,as is within the in-
closure and the actual transference of po,s-
se·ssion of the rest as of part of the lot sold, 
is, sufficient evide.nce of a transference of 
posse ·::;.sion to raise the required privity be-
tween them. This ha,s al-ways, I think, 
been understood to be the rule in this state 
constantly enforc-ed at the circuit. The 
judgment is reversed.'' 

I call the Court '.s attention to page 14 of the , 
te-stimony, the cross .-examina tion of Margaret 
Friel, ·where the Court stated in sustaining an ob-
jection that" she fenced it in and that would seem 
to indicate she thought it was hers ,." 

In Foll man v. Myers) 93 N. J.E. 208, the Court 
of Errors and A11peals found, 

'' 'That ·where a grantee under a deed en-
tered into possession and occupied the · land 
unde-r belief that his pos.seS'sion corre-
,sponded to the title, and by mistake occu-
pied eight feet of adjacent land, but no in-
tention to occupy more ' land than he pur-
chased, such po.s,session was not adverse.'' 

The situation F'oll-cman v. lvlyers cited, is iden-
tical with the fac.t1s as pre ·s-ented on this: ap;peal, 
and there affirming Vie 2 C~1ancellor Lean1ing's 
reason stated as follo-ws: 

"A great nun1ber of de,cisions are to be 
found in the s,everal states? touching the 
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force to be given to poss ,e·ssion by mistake. 
Although the decisions are · in hopeless con-
flict, nearly all may be said to recognize in 
some forn1, the necessity of an intent to 
dis,s,eize to render the- poss •e,s,sion adverse. 
Some authoritie-s adopt the view that the 
mistaken belief that one holds to his own 
line nece·s-sarily include ·s the intent to dis-
seiz,e; others hold-that such a belief is in-
consistent with any intent to disseize · or to 
claim the land of another; still others hold 
that sucl1 a belief may appropriately be 
ac,con1panied with an intent to claim the 
land only in case there is no mistake touch-
ing the true boundary and may also be ap-
propriately accompanied with an intent to 
claim the land even if found to he the land 
of another, such cases ·seek to ascertain 
,,·,hich intent in fact existed; a few cases 
ho1d intent imn1aterial. Mr. Freeman in 
his note in 24 A.m. St. Rep. 389, coll~cts 
numerous authorities, and, touching the 
ca.ses holding that possession by mistake 
of boundary is not adverse, •says: 'It ap-
pears to be a fair result of the decisions 
upon this , side of the question to say t,hat 
whenever a person proceeds to take pos-
ses·sion of a tract of land which has : been 
conveyed to him, and in so doing he in-
cludes ·within his pos.s•ession and subse-
quently •holds,, a portion of the adjacent 
tract, and it appears probable that his tak-
ing posses sion of the strip not belong:ino· to 
h . 0 

nn arose through his ignoranee or mist2ke 
v,ith respe ·ct to his boundary, then t,hat, 
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though he believes and c.1a]n13 thRt all the 
land of which ,he is pos ~essed is his, and 
intends to exclude all pe-rsons therefrom, 
yet that his possession is not adverise, as 
against the owner of the strip of which he 
has taken possession, unt1il the true boun-
dary line is ascertained and he for the first 
time has an opportunity of determining 
whether he will hold and adver:sely possess 
land which he knows not to be- included 
within the boundaries of the conveyance 
under which his entry ·was originally made.' 
In the same note Mr. Fre-eman sug,ge•sts . 
that de,cri.sions to the contrary do not _ seem' 
to ac~ord with the presumption usually in-
dulged in respect to the holding of lands. 
He then proce ·eds, 'The presumption to 
which we refer is one incorporated in ma .ny 
of the statutes of lin1itations, and which we 
think is generally i1nplied, whether stated 
ci.n direct te-rms or not, and is to the effe-ct 
that possess ·ion is always presumed to be 
·held in subordlnation to the le.gal title. By 
reason of this pre ,sumption, the mere hold-
ing of the lands of another, however long 
continued, is not suffrcie·nt evide-nce of title 
by prescription, but n1ust be aided by other 

. testin1ony, from which the , inference may 
rea •sonably be drawn that such posse ,sision 
vvas maintained in hostility to the title of 
the true owner. The presumption ought to 
apply with special force when it appears 
probacle that possession of kinds adjacent 
to a boundary line · was taken through rignor-
ance or inadvertence, and maintained with-
out thought of dis·seizing the owner.'. Some 
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additional cas.es are collected by the same 
writer in his . 1~ote to 62 Am. Dec. at page 
527, where he says: 'The question whether 
a pari-y can acquire a title by adverse , pos-
,s,ession to lands held ·by him by mistake 
frequently aris •es.; and the · rule is well 
settled that where the owner of lands, 
through ignorance, inadvertence or mis-
take, takes • and holds possession beyond 
his true line, hut ·with no intention of claim-
ing, further t,han his actual houndarie ·s, 
such poss,e,ssion is not advers .e and will not 
·support a plea of the statute of limita-
tions.' '' 

POINT FOUR. 

The counsel fee is excessive, 

This Court in Fa .rlee v. Farlee, decided Fe,bru-
ary 11th, 192:S, volume 6, Advanced Reports, 
page 274, reduced an excessive counsel fee. 
T·he present case· on - appeal was not com-
pJieated. 'The defendant-appellant having chal-
lenged the jurisdiction of the Court of 
Chancery in a present practice should have 
been to retain the bill and send the parties 
to the law court for the determination of the ques-
tion of possession (P. L. 1915, p. 184). 

"\Ve respectfully say that the decree 1 in this. ca,se 
charges the appellant an exorbitant counsel fee; 
that the Court of Chancery was without jurisdic-
tion to detern1ine the question of title a_nd the , de-
cree fi:naJly determining that the respondent has 
title to the land in dispute, without having given 
the appellant the opportunity to establish his title 
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and his right to enter the disputed boundary line 
is, too broad. 

Dated, May 151th, 1928. 

Respectfully submitted, 

ANT'HONY R. FINELL!, 
Solicitor and of Counsel 

with Appellant. 
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BRIEF FOR RESPONDENT. 

Statement of the Case. 

The bill of con1plaint in this cause was filed by 
the c01nplainant, alleging that she was the owner 
of certain premises on the North side of John 
Street, in the Town of Belleville, N. J., having a 
frontage of 25 feet on John Street and a depth 
of 153 feet 3 inches; the Easterly side of which 
now abuts on a new street called Lincoln Street; 
that said premises were conveyed to her husband, 
Maurice Friel, March 29th, 1893, by Theodore 
Sandford, et als., and by n1esne conveyances title 
came into the complainant. That the said prern-
ises shortly after it ·was conveyed to Maurice Friel 
in 1893, were fenced in on all four sides, the said 
fence lines corresponding with the dimensions of 
his deed. 

The bill charged that the defendant was the 
owner of lands adjacent to the_ lands of complain-
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ant, and that his description begins on the 
Southerly side of Rutgers Street which is the next 
street North of John Street; and defendant claimed 
that his Southerly line overlapped the Northerly 
line of the complainant's land by some 4½ to 6½ 
feet; and made oral threats that unless the fence, 
hedge and shrubbery which had been erected were 
forthwith removed that he would forcibly remove 
them. And in addition he served two written 
notices upon complainant demanding the removal 
of said fence, hedge and shrubbery, and if not 
removed that he would do so. Copies of said 
notices were attached to the -bill of complaint and 
made part thereof, but said notices were not con-
tained in the state of the case. Complainant 
prayed that defendant be restrained from trespas8-
ing upon her lands and premises, and that she 
n1ight have such further and other relief in the 
premises as to the court might seem equitable and 
just. 

The answer admitted the ownership of complain-
ant in the premises and the service of notices upon 
said complainant that she remove said fence and 
hedge . 

Upon presenting this bill, and supporting affi-
davits to the Chancellor, he signed a rule to show 
cause with restraint. And the matter then came 
on to be heard before Vice Chancellor Backes, 
upon the bill of complaint with supporting affi-
davits, and counter affidavits :filed by the defend-
ant. Vice Chancellor Backes made an order con-
tinuing the restraint pendente lite. 

Answer and replication were filed, but no copy 
of the replication is contained in the state of the 
case. 

The matter came up for :final hearing before 
Vice Chancellor Church, who found that complain-
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ant had established her title by over thirty years 
of actual possession. Proof on that point being so 
clear that the Vice Chancellor found it unnecessary 
to go into the paper title, and advised a decree 
restraining defendant from entering upon the lands 
and premises of the complainant. 

Thereafter the defendant served two notices of 
appeal. Notice was served by the complainant on 
the counsel for the defendant that complainant's 
counsel would move to dismiss the case for want of 
proper prosecution, and relying upon the rules of 
this court, complainant did not file any answer to 
the petition of appeal. 

That two days after the opening of the Term of 
this court, defendant :filed a State of the Case, and 
served sa1ne on complainant. Upon inspection of 
said State of the Case, notice was served by com-
plainant on the defendant that objection woulfl be 
made to the State of the Case because said State of 
the Case was incomplete, several i1nportant ex-
hibits, among other things, not being set up. 

Because of a bereavment in the family of counsel 
for the defendant, the matter was not heard on the 
opening day of the Term, but was :finally heard on 
May 29th, 1928. The motion to dismiss having heen 
denied, Counsel for the complainant was given 
twenty days to :file brief for complainant, and the 
defendant's counsel was ordered to file additional 
exhibits and complete the record. 

ARGUMENT. 

Title and Possession of Complainant. 

The fact that co1nplainant actually had over 
thirty years possession of the premises on the boun-
daries set out in her deeds was not disputed. No 
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evidence ·was offered by the defendant to controvert 
that fact. 

The single defense interposed by the defendant 
was that the line of John Street had been changed 
in 1888 or 1889. The only witness produced by 
defendant to prove that fact was a surveyor, one 
Frank T. Shepard, whose testimony begins at page 
72 of State of the Case. 

It is unnecessary to quote 1\1:r. Shepard's testi-
mony, as it must be read in full. In the first place, 
Mr. Shepard says page 74, that there had been a 
cut off and then at page 93 he say that there was 
no widening and that John Street was a very old 
Street . Nor could he point to any record of a 
change in the line of John Street (p. 76, 1. 39) and 
the only extraneous evidence he mentioned was an 
old muslin map ( p. 85, 1. 32) which he did not 
produce. 

Location of the H.ornblower L,ine. 

Great reliance is put upon the so-called Horn-
blower line by defendant as a fixed monun1ent, 
which should govern the extent of complainant's 
rear line. It n1ight be noted here that defendant's 
line does not run to the Hornblower line, but to a 
given distance fron1 Rutgers Street. 

No description is proved to show the extent of the 
"lands f orn1erly of J aines Hornblower, deceased." 
The exact location of this line is not proved by any 
records. Mr. Shepard did not use the Hornblower 
line in making his surveys, as a monument, but 
used the line of Rutgers Street as his fixed base (p. 
79, 1. 28). 

The only reliable proof of the location of the 
Hornblower line is by complainant, whose deeds 
state the distance of the I-Iornb lower line from John 
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Street, as does like ·wise the partition map offered in 
evidence by con1plainant as Exh ibit 0-7 (which ex-
hibit is not made part of the St ate of the Case). 

Mr. Hoff, a Surveyor produced by complainant, 
testifies ( p. 53, 1. 40) : 

"Q,. Did you find any monuments in the rear 
of this property which would establish the 
Hornblower line? A. Not any monu1nents. 
Fence lines and fence Posts." 

( P. 54, 1. 13) : 

"Q. Anything else? A. I found a couple of 
old surveyors' stakes." 

THE LAW. 

Title by P 'ossession is in C·om ;plainant. 

Mrs. Friel's and her predecessors' in title posses-
sion for over thirty years, make her title absolute. 

Under Sec. 28, Cu1nulative Supplement C01npiled 
Statutes, page 1816, it is provided : 

"Thirty years' actual possession of any 
lands, tenen1ents, or other real estate, except-
ing woodlands or uncultivated tracts, and that 
sixty years ' actual possession of any woodlands 
or uncultivated tracts, uninterruptedly con-
tinued by occupancy, dl'scent, conveyance or 
otherwise, in whatever way or manner such 
pm;session might have commenced, or have 
been continued, shall vest a full and c01nplete 
riO'ht and ti t le in every actual possessor or oc-

o 
cupier of such lands, tenernents, or other real 
estate, and shall be a good and suffieient har to 
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all clain1s that may be made, or actions com-
menced by any person or persons whatsoever, 
for the recovery of any such lands, tenen1ents 
or other real estate." 

Model Plan Agency v. Dimond, et als., 
Vol. 5, Advance Reports, page 70. 

Even twenty years actual possession of adverse 
user would give complainant the right to have her 
present lines maintained irrespective of the later 
amendment. 

3 C01np. Statutes, Sec. 16, page 3169; 
Spottiswoode v. l\1:orris & Essex Railway, 

61 N. J. Law, 322; 
Rheinfort v. Abel, 80 Atl. Rep. 1059. 

The line of John Street could not be 
changed exce .pt by sor.ae legislative 
or judicial a.ct. 

No legal proof has been adduced to show that the 
line of John Street has been changed. Such 
changes are made by due process of law, and the 
property of abutting property owners cannot be 
taken without son1e legal proceeding and without 
just compensation . 

I take it that it is unnecessary to cite any cases 
upon this point, except the case of Folkman v. 
Myers, 93 N. J. Equity, 208, an opinion hy Vice 
Chancellor Leaming, which was affir1ned unanim-
ously by this court. 

This was a suit brought to quiet title to the 
westerly five feet of land owned by complainant, 
which strip defendant, Myers, claimed under ad-
verse possession. The question at issue in that 
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case was similar to the question raised by the de-
fendant in this case; that an alleged shifting of 
five feet of the line of 1\!Iissouri Avenue about the 
year 1884, changed the lines of all the properties 
in that block. 

Vice Chancellor Leaming said at page 210: 

"The testimony discloses that about the 
year 1884 the easterly line of Missouri Avenue 
·was moved westerly about five feet, and is now 
about that distance westerly of the point where 
it was at the time the three above conveyances 
by the Camden and Atlantic Land Company 
were made. It is, in consequence, now claimed 
tpr complainant that in ascertaining the 
boundary lines between these three tracts the 
respective fifty feet n1easurements must be 
taken with reference to the easterly line of 
Missouri Avenue as that avenue is now located 
on the ground. 

''I am convinced that that contention cannot 
prevail. It does not appear that this change 
in the location of the easterly line of Missouri 
Avenue was by either adequate legislative au-
thority of judicial sanction, nor does it appear 
that the new location conformed more ac-
curately than the old to its correct location 
as that location would have been ascertained 
from scientific data; but even though its new 
location should be deemed to he the accurate 
location as ascertained by scientific data, that 
ascertainment or change would not have the 
effect of disturbing the boundary lines between 
the three tracts. * -x- -x- The obvious intention · 
and purpose of the three conveyances was to 
convev one hundred and fifty feet easterly from 
a defi~ed point, and that defined point was the 
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easterly side of Missouri Avenue as that ave-
nue then existed on the ground." 

In this case there is not a scintilla of evidence 
to show a change in the line of John Street, either 
by "adequate legislative authority or judicial sanc-
tion" and therefore the testimony of Mr. Shepard 
should be wholly disregarded; and when that is 
done, there is nothing 1nore to defendant's case. 

In the case of De Veney v. Gallagher, 20 N. J. 
Eq. 33, third head note holds: 

"Where a deed calls for the line of a street, 
as a monument, the line of the street, as it is 
opened and built upon, will be held to he the 
line intended." 

There being diffe .rences of opinion 
between surveyors as to the • location 
of the Horn ,blower line, it should be 
disreg--arded as a monument in fixing 
distance •s said to be binding upon it. 

The Hornblower line has not been estabUshed 
by anything in this case, to be so definitely fixed 
and located as to be considered an artificial 1nonu-
ment, which would control a given distance in a 
deed. 

The only ground that n1onun1ents control given 
distances, is that the law assun1es mistakes are 
1nore likely to occur with respect to courses and 
distances than in regard to objects ·which are visible 
and permanent. 

Thompson on Real Property, Vol. 4, page 225, 
Section 3129, lays down the rule: 

"In locating lands, the following calls are 
resorted to, and generally in th(~ orrler stated; 
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(1) Natural boundaries; (2) artificial 1narks; 
( 3) adjacent boundaries; ( 4) course and dis-
tance,-course controlling distance, or distance 
course, according to circumstances; but it has 
never been said that each of these occupies an 
inflexible position." 

Sec. 3130: 

"'rhe rule is recognized only where the 
monu1nents are clearly ascertain, and where 
there is a doubt as to the n1onuments as well 
as to the course and distance, there is no rea-
son for declaring that the n1onuments shall 
prevail." 

The Court of Chancery had jurisdic-
tion in this case and the decree re-
straini11g the defendant was proper 
under the , facts pro-ve ·d t ,he .rein. 

The case of I-Iart v. Leonard, 42 N. J. Eq. 416, 
in this court, is of course the leading case on this 
subject. Mr. Justice Dixon, speaking for this 
court, in that case, classifi ,es under nine heads cases 
where equity will take jurisdiction to protect legal 
interests in real property. 

It is sub1nitted that this case c01nes under classes 
3, G an d 7, and possibly under class 9. 

Under head 3, the con1plainant's right and title 
· to the pre1nises occupied by her for over thirty 
years and feneed on the boundaries set out in her 
deed, settles and establishes her title thereto be-
yond question; and though the defendant formally 
disputed her title, it is sub1nitted that there was 
no substance whatever in said dispute. 

U nde::.~ head 6, Justice Dixon says, that a bill 
n1ay be 1nain tninecl to prevent an injury which ·will 
be <l.esiructive of the inhe1·itnnce, or ( using the con-
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junctive), which equity deems to be irreparable. 
And cites as authority on this proposition, among 
others, the case of Southmayd v. McLaughlin, 24 
Eq. 181 ; which is practically on all fours with this 
case. 

It is in testimony in this case that Mrs. Friel 
has lived on these premises all her married life, and 
raised her family there. Recently a new street has 
been laid out abutting her easterly side line, and 
the grading of this street raised her property on a 
terrace of some six feet or more (pp. 20-23). It 
is not in evidence exactly ·what the defendant in-
tends to do with the six and a half feet which he 
claims, or exactly what he intends to build thereon, 
but it necessarily means the tearing down of her 
terrace, and uprooting of her fence, hedge, shrub-
bery and garden in the rear. 

Under head 7, Mr. Justice Dixon cites as au-
thority, the case of De Veney v. Gallagher, 20 N. J. 
Eq. 33, which is another case not unlike the one 
before this court. 

The possibility of this case coming under head 
9, was a situation developed in the case of Hirsh-
berg v. Flusser, 87 N. J. Eq. 588; decision by Vioe 
Chancellor Lane; wherein a person had obtained 
a judgment in ejectn1ent for an encroach1nent of a 
wall, and because the wall could not be ren1oved 
without dainage to defendant's property, and the 
Sheriff could not tear it down without committing 
a trespass, relief had to be sought in the Court of 
Chancery to enforce the judg1nent obtained at law. 
Such a situation mjght arise in this cas,e, the de-
fendant might go ahead and build a structure on 
this six and a half feet, which he clailns;, and com-
plainant might obtain judgment in ejectinent, but 
would be powerless to enforce her judg111ent with-
out resorting to the aid of equity. 
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There are numerous later cases which apply the 
rule of Hart v. Leonard, supra .. But one that 
would seem to more closely approach the issue in 
this case is that of lVIeyers v. Kelly, 83 Eq. 474; 
decision by Vice Chancellor Leaming, and he says 
page 475: 

"It is a well-established rule that the mere 
tortious taking and holding of a complainant's 
real property will not alone afford a ground 
for equity jurisdiction or justify preventive 
relief by a court of equity in the absenoe of 
threatened irreparable injury. Ballantine v. 
I-Iarrison, 37 N. J. Eq. 560. But the present 
bill neither seeks the restoration of complain-
ant's possession nor restraint against the pos.-
sessory acts of defendants; it seeks to main-
tain the integrity of con1plainant's property 
through coercive restraint against its altera-
tion or change by threatened wrongful acts of 
defendants. The relief so sought is peculiarly 
within the jurisdiction of this court and com-
n1ands the exercise of its beneficial preventive 
writ in all case.s in which con1plainant's title 
is unchallenged or clear and defendant's 
threatened acts are unlawful. Hart v. Leon-
ard, 42 Eq. 416." 

The defendant has not pleaded lack of jurisdic-
tion and raised the question for the first time in 

· the brief filed on his behalf in this court. 
While failure to plead jurisdiction will not give 

the court the rlght to assume jurisdiction, where 
none exists, the effect would be then to have the 
Court of Chancery r,etain the bill and continue the 
injunction until the legal title was settled at ]aw. 

Fulton v. Greacen, 36 N. J. Eq. 216; 
Todd v. Staats, 60 N. J. Eq. 507; 
Long Branch v. Hoch, 99 N. J. Eq. 356. 
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The rule has recently been applied in a case 
before Vice Chancellor Fallon, which is now be-
fore this court on appeal from decree rendered by 
the Court of Chancery. Rockaway Roll ing Mill 
Corporation v. Delaware, Lacka"\vanna and West-
ern Railroad Co1npany, et al., Vol. 5, N. J. Ad-
vance Reports, 850. 

1Conclusion~ 

It is not thought necessary to specifically reply 
to brief filed by the defendant-appellant except to 
say that Point THREE m~de therein is not applic-
able to the facts of this case that all our title 
deeds give the distance 153 feet and 3 inch.es in 
depth; and not as in1plied by the defendant-appel-
lant that some of them went back 14 7 feet. 

As to the allowan0e to counsel, as there is no 
record attached to the State of the Case, it would 
be quite impossible for the court to detern1ine what 
was done, and how many appearances in court were 
necessary. But under the criterion of the Farlee 
case, it would seem that, the counsel was under-
paid. 

It is therefore respectfully subn1itted that in this 
case the complainant comes within the narrow lim-
its set by this court, wherein equity may stretch 
its protective arm to prevent an injury to real 
property and to settle in one action the title of 
complainant which has been so conclusively proved. 

It is urged, therefore, that the decree of the 
Court of Chancery should be in all things affirmed. 

Respectfully submitted, 

JOSEPH M. DEGNAN, 
Of Counsel with Complainant- Respondent. 




