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JAMES M. VANDUYNE, JOHN 
M. VANDUYNE, et. a1s., 
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STATE· OF 1THE CASE. 

On .Appeal from 
an 

Interlocutory Decree 
of 
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This appeal is brought to reverse the Inter1~cutorv Decree of the Court or 
~hancery made on the fifteenth day of September, eighteen· hundred and sixty-
three, jn a cause therein depending, wherein the said Hiram Vanduyne is com- 10 
p1ainant, and James M. Vanduyne, John M. Vanduyne, et, als. are defendants~ 
Bill filed 7th rn~cember, 1861. 

To the Honorable HENRY W. GREEN, Chancellor of the 
State of N 6W Jer~ey: 

Humbly complaining, shows unto your Honor, your orator Hiram Van-
duyne, of the township of Pequanac, in the county of Morris, and State of 
New Jersey, that Martin I. Vanduyne, late of the said township of Pequanac, 
now deceased, in his life time, and at his death, was seized and possessed of the 
lands hereinafter described or mentionE:d, and that in his life time and on or 
about the twenty-eighth day of April, eighteen hundred and forty, the said 
Martin I. Vanduyne made a.nd publiRhed bis last will and testament in writing, 20 
in du8 form of law, and so executed as to pass and convey real estate bearing 
date the day and year aforesaid, and that in and by the second and third 
items or clauses of his said will, the said testator did give and devise, as 
follows: 

• Second. "I give and devise to my son, ·James M. Vanduyne, and to my 
"daughter Hetty _Vanduyne, equally, all my.bomest,ead farm whereon I now live, 
''. containing eighty one acres, and sixty-one bundredtbs of an acre, contained 
'' in iwo deeds from Abraham Vanduyne ~nq B,achel his wife, dated the first 
,/day of December, 1795, and one from Adam DeMou.t, dated the third day of 
"May, 1771-to them, their heirs and assigns forever, hoping and believing 30 
" they will do jm;tice, hereafter, to my grandson, Hiram Vanduyne, to th~ 
,, amount of one-half of the said homestead farm." 



~' 'fhjrg. J give an? q.evjse to my sons, Corneljus M. V, anduyne, John ~-
u Vanduyne and James M. Vanduyne, and.Hetty Vanduyne, equally, a tract 
~·, of land in Pequanac, aforesaid, of eighty-f6ur acres and twenty-eight bun~ 
," dredths of an acre, which I purchased of J ~cob Vanduyne, by deed dateq 
'' the seventee11th day of May, 797, to therri, their heirs anq. assigns foreve~, 
~, hoping and beliEving that my'son James M. V-anduy~e ~~-d my daughter 
~' Hetty Vanduyne, will hereafter de? justice to my gra~qson, Hiram Van~ 
~' duyne, to the amount of one-fourth part of the said eigi1ttt?ur acres ~nq 
" twenty-eight hundredths of an acre." ' ·' .- 1 

lO And your orator further shows that in and by the said will the said testator 
i ' did also devise in fee simple to the said Cornelius M. Vanduyne, John M~ 

Vanduyne, James M. Vanduyne an~ Hetty Vanduyne, in e4ual shares, fiv~ 
other lots ofland sit'uate in the said township of Pequanac, namely : , 

1. A wood lot of four acres and seventy-eight hundredths of an acre. 
2. A lot called "the bog and fly lot," containing twelve acres. 
3. A lot of siitysthree acres and eighty-one hundrJqths of an acre; and 
4. A lot of ten acres, both' of which last mentioned lots were purchased 

of J obn M. Vanduyne. 'i ' ' 

5. A wood lot· of twenty acres, purchased of Richard V ~nduyn~. Anq 
20 orator fr{rtber sho\Vs that the said t~sfator, in and by his said wilialso d~~isetl, 

in fee sirriple,'to the'said James M. Vanduyne and Hetty Vanduyner equally, 
two other lt)ts of land.situate in the said township of Pequa1nac, namely: • 
··A lot bf five acres arid 1sixteen hundredths of an acre; and also a lot of nine 
acres and for1ty-liri~di·edthu of an acre, of chestnut woodland purchased of Richard .• 
B. Faesch and William H. Robinson. 1 

• 

And youi· orator further! sho~s that the said Martin I. Vanduyne, soon 
after the date of the said•'wm; deparl:ed this l1fe without havibg revoked th~ 
said will, and leaving t'he same in MI forct as 1his last will and testament and 

-afterwards, 'and \;'n the seventh d~y of J uiy', '.I.'~40, the said will was duly p;oved 
30 before the Surrogate of the county of Morris: and was recorded in Book E of 

Wills, in the office of' said S urrogat~, pages 287 &c., as by· reference' to , 
said record or a duly certified copy thereof, to 'which your orator prays leav~ 
to refer, if necessary; will more'fully and at large appe~fr. • :: • • 

And your orator. further shows that be is the safue person named anq 
referred to in said will as the said testator's grandson, Hiram Vanduyne; and that 
your orator's mother, who was a darighter of the said testator, died in the life 
time of the said testattir and before the making of said will. • • 

And your orator further· shbws that at the death '•or the saiq Martin I. Van-
duyne, the de\-isees in his \vill named became seized in law, a~d in fact of all 

40 the lands devi,sed t'o them in and by the ~aid will and took and had possessiod 
thereof. ·'' '·, 1 ' ·..- _; ·-·,., •• ·-·• i, 

And your orator further sh~ws that af~e.:~ards, by deeds bearing .date the ., 
twenty-fourth day or'N ovember, 1840, acknowledged on the sixteenth day of . 
December, 1843~ aud recorded in the office of th~,· 91erk of the County of. 
Morris, on the 26th of December, 1843, ~be' ·said Corn,elitis M. Vanduyne; 
John M. Vanduyne, James M. Vanduyne arid Hetty'{ aod,07ne, made partitio[\_ 
of the lands mentioned and devised in said will as follows: • • • •1

•• • 
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rhe said Cornelius Vanduyne, James M. Vanduyne and Hetty Vanduyne, 

by their deed, which is now recorded in the Record of Deeds of the said county 
of Morris, in Book C, pages 649 &c., conveyed certain portions of said 
lands in,.said deed particularly described, to the said John M. Vanduyne, to 
have and hold in severalty. And th,e said John M., James M. and Hetty, 
Vanduyne, by their deed, which is recorded in the same Registry Office, in 
Book D, 4, pages 1 &c, eonveyed certain otb€r portions of said lands in, 
said last mentioned deed d~scribed, to the said Cornelius M. ·Yanduyne, to 
ht:tve and to hold in sever~lty. And the ~aid Corr;ielius M. V~ndnyne and -~ 
John M. Vanduyne, by t~_yi.r deed, record~~ in the Registry aforesaid, Book 10 
C, 4, pages._ 651, &c,, conv@yed a certaJ9 other portion of s~id1 lands par-
ticularly descdbed in the said last me:ptioned deed, to the said.James M. 
Vanduyne and Hetty Vanduyne, so that 1said James and HeAr bad and held, 
uptil th~ ~~,ath of said Hetty, the lands.;described fo said last mentioned deed, 
together as tenants in common in equal shares .. ;,. ,. 

* * * * * * *1 * * 
1 And your orator f~pther shows that the said Hetty_Y and?y~e: was never 
married, and that on br abDut the twenty-fourth day of May, 1861, she died 
~ntestate, at the said township ~f ·fequ~nac, leaving, her surviving- as her 
heit-s at law, the said J a.mes M. Vanduyne, John M. V,~nduyne and the chil-
dren and ,heirs at law of said Cornelius M. Vanduyne, (\vho dt~d 29th N ovem- . l . . . ,. i'- ,· ~er, 185~ ,) namely~- Ebenezer Vat:duyne, Cathari~~' the wife of Thomas 
Doremus, Sarah, th1.,. wife of J ob,9,~ ~ifingwell, C,aroline, th~ wife of J obn 
Wilson, ~:fary, the wife of Charles SI1arp, and Jane, the wife of Edward 
McNorton. 1 .,.,, t ,. 
.. .A~d your orator further s4ows, tqat he has been advis~d and he lrnmbJy 
~ubmits that the second and third ffe~s, or clauses, of the said will vested in 
the said Hett§, ;Vanduyne, and i~ the said James .M. V at;duyne, each one-half 
qf the lot metit{?ned,~nd;~e~cribed)q the second_ ~la.use of the said will and in 
the lot mentioned in the third item, or clause, of said will vested in said Ja;~~ and Ht:tty, each one equal, undivided one fourth part, for thei_r use and 
benefit, respectively and severally, during his or her life and in trust to and for 
~he u~e of you~ .orator in fee aJter the death pf said Hetty and after th~; 
qeath ofthe said James M. Van9uyne, respectively, so th8:t at the death o( 
said Hetty your, o,rator became en'titled to have and to holg, in fee simple, for_ ~is own use forever, one equa11 -µndivided ~ne-h~lf part of. the sai~, Hetty'~: 
ipoiety of the s~id lot mention€~, and described tin the.:said SfCOnd item 9r 
Glause of said will, and also topav_e and tq hold _in fee simple, for bis own use 
forever, the equal, undivided one-h~lf part of the ~aic;l Hetty's on~-fourth part of ••• ,. ' t : ; ·f '' ' • • ,, 

20 

•. t 
30 

the said lot or tract of land mentioned and described in the ~bird clause or 
it~m of said will, and that the !1eirs at la,v of the said Hetty are bound to 

40 
~onvey to your orator his saidjhares of, in and to said two tracts of land. 

* * * * * * * * And, your orat~~ J~rtheqhow~, charges and lmmbJy submits that he is 
seizfd ,of the lands and premises ~entioned and described in the partition deed 
~rm~· ,Cornelius M'. Vanduyne and John M. Vanduyne to James M. Vanduyne 
and Hetty Vanduyne herein before mentioned, as follows : 

11 

I 

l1 
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1. That by virtue of the second clause or item of the said will of Martin f J 

Vanduyne, your orator fa sefaed of and entitled in fee simple unto one equai 
Undivided one-fourth part of the homestead farm of the said testator, con-
taining eighty-one ail'd sixty-one hundredtlr.s acres, mentioned in said will and in 
said Jast mentioned partition deed. 

2. That by virtue of the two deeds from James M. Vanduyne, to your 
orator, herein before stated, your orator is sefzed in fee of and entitled unto 
another share and part, to wit: One equal, undivided one-twelfth part of the' 
said homestead farm of the said Martin I. Vanduyne. 

10 3. That by virtue of the said trust deed from James :AL Vanduyne, to Jabez 
D. Burnet, your orator is entitled to the use and benefit for and during his 
natural life, after the death of sajd James M. Vanduyne, of the equal undi-
vided one-half part of the said Home.stead farni, so that your orator, in man..: 
ner aforesaid, is interested in an'd entitled unto ten-twelfths of the said Home~ 
stead farm. 

4. That by virtue of the third item or clause of the said last will and testa.: 
ment, your orator is seized of in fee and entitled unto one equal, undivided one-
eighth part of the lot of eighty-four and twenty-e1ght hundredths acres in • that 
clause of said will mentioned. 

20 5. That by virtue of the two deeds from the· said James M. Vanduyne to 
your orator herein before mentioned, your orato1~ is seized in fee of and entitled 
unto another part of said last mentioned lot, to wit: To one equal, undivided 
one twenty-fourth part thereof. 
• 6. That by virtue 0f the said trust deed' from the said James M. Vanduyne 

to the said' J a:bez D. Butnet, your orator is entitled to the use and benefit for" 
and during his natural life, after the death of the said James M. Vanduyne, 
of an equal, undivided one-fourth pal't of the said last mentioned tract of land, 
so that your orator, in manner aforesa1d, is seized of or interested in ten1 

twenty-fourth parts of the said last mentioned lot. 
30 7. That by virtue of the said two deeds from the $aid James M. Vanduyne· 

to your orator, your orator 1s seized' in lee and entitled unto, for his own use. 
' of one equal undivided one-sixth part of all the other lands described in the' 

said partition deed from Cornelili's n.nd J obn M'.. Vanduyne to said James M. 
and Hetty Vanduyne, and of any an'd all' other lands whereof the said Hettt 
Vanduyne was seized at the time of her death. 
• 8. And that by virtue of the said trust deed from the said James M. Van-

duyne to the said Jabez D. Burnet, your' orater• is entitled to the use and' 
benefit, for and during bis natural life, after the death of said James M.-
Vanduyne, of said James' equal, undivided one-half part of all the lands des-· 

40 cribed in the said last mentioned partition- deed, beyond and over and above the' 
two tracts mentioned and referred to in the second a'nd third items or clauses 
of :;aid will, and of all other lands whereof said James was seized at the making' 
of said trust deed. 

And your orator further shows that since the death of the • said Hetty 
Vanduyne, the said James M. Vanduyne, J obn M. Vanduyne and the said 
heirs of Cornelius M. Vanduyne. as well as your orator have been and are' 
desirous that a fair partition and division of the said lands whereof the said1 
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Hetty was seized. at the tittle of her death should be maae between tlie p'artie-S 
entitled to the same in such shares and proportions as they are by law, sever.;; 
ally endtled to and that each one1s share shall be allotted to him or her in 
severalty, in fee simple and for that purpose application has been made to and 
by the said parties to have such partition and alotment made, but inasmuch as 
there is a difference of opinion between your orator and th~ said parties as to 
the meaning, construction and legal_ effect of the said second and third clauses of 
said will and as to the extent bf the right and estate in and to said lands 
Tested in your orator by said will; no partition has been nfa:de or can be arrived 
at or made by the said parties between and among themselves, said partiti011 icJ 
cannot be made except by the inte1·vention of this honorable Court. In tender 
consideration whereof and forasmuch as your orator cannot be fully relieved 
in the premises, but by the aid of' a Court of equity, where matters of this 
nature are properly cognizable and relieveable. 

To the end, therefore, that the said James M. Van'afiyne, John M. Van.; 
duyne, Ebenezer Vanduyne, 'rhomas Doremus and Catharine his wife, J ohri 
LifingweU and Sarah his wife, J obn' Wilson and Caroline bis wife, Charles 
Sharp and Mary his wife, and Edward McN orton and Jane bis wife, may, 
upon their several and respectiv~ corporal oaths, true, full and perfect ans~vers 
make to- all and singular the said premises as fully and particularly as if the 2d 
same were here again repeated and tl1ey thereunto particularly interrogated 
paragraph by paragraph, and whether said Hetty Vanduyne, at the time of 
her death, was seized of or entitled t.o any lands except those described in the 
last mentioned partition deed, and if so, what and where they m·e and to fully 
and particularly describe them, that your orator may be decreed to be entitled 
in fee simple, for bis o#ri use, by virtue 01 the secood item or clause of the said 
will of the said M '-\rtin I. Vanduyne, to the equal one-fourth part of the said 
tra_ct of land in that item or clause mentioned, and by virtue of the third item 
m-clause of that will to an equal one-eighth part of the said lot o'r tract men-
tioned and referred to in the said third item or clause ; that the share, right, 301 

title and interest of every one of the defEndants to this suit in a11d to the said 
lands in the said last mentioned partition deed described, and of all the other 
lands whereof Hetty Vanduyne died seized, may be ascertained, aBcreed and 
declared by this honorable Court, a:nd that a partition and division of said 
lands, with the appurtetYances·, may be made into such equal parts or shares 
as this honorable Court shall decree and declare the parties to this suit sever-
ally and respectively entitled unto, ~nd that; a commission of partition may 
issue out of and under the seal of this honorable Oo\Jrt,· directed to proper per-
sons as commissioners, for the purpose aforesaid·, that you'I' orator's share of 
said lands may be allotted to him, his heirs and· assigns forever, in severalty,- 40 
according to his and their rights, and that the shares of the defendJnts to this 
suit, respectively, may be allotted to them, their heirs and assigns, rrspectively, 
in severalty, accor<ling to their several rights, and that proper deeds' for con-
veying the several shares to the parties respectively entitled~ may be made by 
the other parties to this suit, your orator being ready and willing to join in· 
making all or any deeds directed by this honorable Court ; or that said lands 
may be sold and conveyed under the order and decree of this honorable Court-»' 
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i,urs~ant to law ~nd equity, and the proceeds of such, sale to be ,~i~i~'~ ~monO' the parties to this suit in proportion to their severa1 rights, ,ipterests_. 
• t, 

' ' 
. and estates in the said lands, or that Your Honor will make such other order. or decree in the matter aforesaid as to Your Honor shall seem meet and the. circumstances of this case shall require, and as shall b~ agreeable to equity and good conscience 

ANSWER' OF JO.RN M. VANDUYNE. 
Afte; the usual, formal, in'tiod~~tory part, the answer sets o~t the whole will of Martin I. Vanduyne, a's follows : 

' 
I • 

: ' 10 lN THE NAME OF GoD, AM,~N. I, Martin I. Vanduyne, of the township 0~ Pequanac, in the county of M~rris. and State of,New J~rsey, being weak in body, but of spund and dispq~ing mind and memory, for which blessing I do. most devoutlf thank my dod' / do this twentJ-eighth day of_A.pril, in the year, of our Lord one.thousand an~' eight hundred andforty, make and publish this 
J , • • r : . ,. , 

. i} my last will and testament in' manner and following-that is to say : .. " FirSt. t d~ •. order, and i,i is my will, that a\! my just debts and funer,i expenses, be duly paid and s~tisfied, as soon as convenien'tly can be after my decease, by my Executors, hereinafter named. . , Secqnd. give and devis~ t'o my son, Jam~s· M. Vandµyne. and to my. 20 dau/l'hief1 He,ity Vanduyne, eq'ually, all my ho~;,_,t0 ad farn;', whereon I now: live,· contaiqir;g eighty-one acres·_a'nd sixty-one hundredths of a·n acre, contained· in' two deeds,· o~e from Abraham
1 

Vanduyne and Rachel his, wife, dated the fi'rst day of D~~ernber, 1795, an~l° one from Adam Demout, d~ted the thira'day Or May, 1771, t? theni'. their heii-s and assigns forever, horiing and be]i~;ing they will do justice _hereafter to my grandson, Hiram Vanduyne, to the· :imoant of one-hal_f of ~he said h~mestead farm.,. . . . . , , i -, 'l'hird. I give and devise to my sons, Cornelius M. Vanduyne, John M. 
') 

30 
Vanduyne, James M.·vanduyne and Hetty Vanduyne,equally, a tract.of Ianl in Pequannac aforesaid, of eighty .four acres and twenty-eight hundr~dths of ~nacre, which I pa;Chasea of Jacob Vanduyne, by deed dated the sev~nteenth day of May, 1.797,_, tp them, t_heir heirs and assigns fo!·ever, hof>ing,,_and believing that my son.James M: Vanduyne, and'.my daughter Hetty'Vand~yne,' will hereafter do justice to my grandson, Hiram Vanduyne, . to the' a'mount of, one-fourth, part of the said eighty-four acres and twenty-eight htmdredths of an' acre ; also, I give and d~vise t~' my Suns Cornelius M. V ahduyne, John M .. Vanduyne, James M. V:~uduyne and Betty :Vanduyne,' equallv, the small' wood lot, of four acres ancf seventy-eight hundredths of an. acre. which I pur-: chased, of Benjamin I;ro,~el, adjoining the eighty~four and twenty-eight hun-dredths acres, ·before devised to them, to them, t4eir heirs and assigns forever ; . 40 also, I give and devise to my sons James M. Vanduyne, Qornelius M. Van.-duyne, ·and John M. Vanduyne, and my daughfot· Hetty Vanduyne, equally,' the bog and fly lot I pur'chased of Robe1~t Cam~bell, Esq~, contafoing twelve acres, to them, their heirs and assigns forever ;' also, the lot of land of sixty-three acres aud sixty-one hundredths of an acre ; also the ten acre lot I pur-chased of John Vanduyne and w,if~, the ~iftY-~.hree and sixty-one hundredths of an acre I purchased' of my fatlier, James 0 Vanduyne, equally· to the said· 



'1 
,Cornelius M. Vanduyne, John M. Vanduyne, James l\1. Vanduyµe and Hetti 
Vanduyne. their heirs and assigns forever ; also, 'twenty acres of wood lanc{ 
part of thirty acres I purchased of Richard Vanduyne and wife, all in the 
township of Pequanac aforesaid, to 'the said Cornelius, John and James M: 
Vanduyne and Hetty Vanduyne, equally, to them, their heirs and assigns for~ 
~ver ; also, I give and devise to my son James M. Vanduyne and Hetty Van~ 
'auyne, equally, the lot of five 'acres and sixteen hundredths of an acre ; also: 
'the lot of nine acres and forty hundredths an acre of chestnut woodland I pur-
chased of Richard B. Faesch and William H. Robinson, all in the township of 
'Pequanac, to them, their heirs and assigns foreye;. I gjve and devise to· my 1q 
son John M. Vand'~yne, twe1~ty-six acres of thoflot of thirty-two acres I pur-
·chased of Peter F. 'Doremus ; also, a lot of land' 'I purchased of Moses' Mor-
, ; i ' • , rison and wife, containing eight acres and thirty-e·ig·ht' µundredths of an acre, 
all in Pequanac ·aforesaid, to him, his heirs and assigns f~rever ; also two other 
:small lots of land I purchased O't Richard Vanduyne ; ~nd wife, in ~eqnannac 
~foresaid, one lot containing t~o acres and seventy-tl;ree hundredths of an 
acre, the other containing ninety-one hundredths of -~P •• acre, to him, the said 
John M. Vanduyne, bis heirs and assigns forever. i' • give and devise to my 
son Cornelius M. VandDyne, six acres of land, to bei t;:tken off the no~_th-west 
·corner of the thirty-two acre lo't I purchased of Peter. 'I\ Doremus ; ~lso, the 2Q , I 
lot of nineteen acres and ninety-six hundt·edths of an acre I purchased of Peter 
T. Doremus; also, ten acres of cleared land, out of the thirty acre lot I pur-
chased of Richard Vanduyne ·and w:ife, al~ in Pequanac aforesaid, to him, his 
heirs and ass1gns forever. I giy~ and devise to my so~ John M. V anduym\ 
the lot of Iancl on which 'bis'hous·e stands, as the same is now enclosed and iri 
his posses.:iion, to him, his heirs and assigns 'forever. :;I give and devise' equally 
to my sons Cornelius M. Vanduyne and ~ohn M.' Y anduyne, the lot l pur-
chased of Bethuel Baldwin and wife, be1ng the tah yard lot ; also. my share in 
the saw mill and lot I purchase~ of .Abraham J. 1 Vanduyne and wite, a11 in 
Pequanac aforesaid, to them, their.heirs and assign~ forever. I give anil bequeath 30 
to my sons' Cornelius, John and Ja;mes M. Va~duyne, and to my daughter I 

Hetty \r anduyne, five hundred dollars each. I give and bequeath to my son 
James M. Vanduyne and to my daughter Hetty Vanduyne, equally, my stock 
of horses, cows and other horned cattle, bogs a~d 

1
sheep, with 'all my farming 

utensils, equally between them ; • also, all my hou~ehold and kitchen furniture 
equally bEtween them, the said James and Hetty ; and I give and bequeath 
equally, to my sons James, Cornelius and John, and ·my daughter Hetty, all , 
the residue of my person~l property of every description. 
i Lastly.' r' appoint my three sons, Cornelius M. ·Vanduyne, John M. Van-
~uyne and James M. Vanduyne, Executors of this my last will and testament. 
' [~-s.] (~igned)'' , MARl1IN I.VANDUYNE. 4q 

Signed, sealed, published and declared, by the said Martin I. Vanduyne, to 
be his testament and last will, in the presence of us- ' • 
'

1 
Sn,As CooK. 
JAMES PENTNER. 
MOSES A. BALDWIN. 

And 1his . Defendant further answering says and insists that in ~nd b;y 
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said last will and testament, po lands or real estate, nor any interest in aqy lands or estate nor in any estate, real or personal, was devised, given ,or 
bequeathed to the complainant, either in person, in reversion, trust or other., 
wise~ and that the said complainant if at all related to th(:"l test~.tor, was and is 
an illegitimate grandchild of said ~fartin I. Vanduyne, as it is admitted. and, alleged by the complainant, and therefore, independantly of said, devise, was 
and is entirely incapable of taking, inheriting or hving any such estate, ipterest or sbar.e whatever, of or iq the E)::Jta.te of the testator, and that the said 
claubes. apµ each thereof, in said will contfl,ined a\1d eipressed, rel11ting or 10 referring in any way to the said complainapt, are, if they are in any way or degree to be regarded, in this ho[\O,F.able Court, or b.e re~at·ded as of any force or effect whatever, only as express~ons, by the said testator, of suggestions, at the pleasure of said devisees, or ~t fa1;'ihest of his ho:pes that the devisees, of lands in such clauses mentioned, might be willing to aid said complainant to 
the extent therein respectively mentioned, and not as, ~t all obligatory or bind-ing in any legal. or equit~ble sense. upon them or either of them, and so ought to be regarded by this honorable Court, and that th~. devisees of lands above stated, and from said will quoted, (in said_ oill contained1) are ~bsolute, in due form of law, to the devisees especially lil,nd hy name in said will named, and 20 devise and convey the said lands to the sai<;l devisees thereof; respectively, in fee simple absolute, and that if any claim whatever or said complainant, under, or upon said will, or in any way wha,teyer, can be made in this honorable Court, it cannot be made as in this suit claimed ; and this ])etendant claims the same •. 
l>enefit and adva~t~ge thereof, as, if the sam,e were set up and pleaded by way bf plea or demurrer in this suit. 

Aud this defendant. further answering says, said testator did soon after-wards die, leaving ~aid will unreyo~ed and in foll force, and that said will was afterwards, anciJ at or about the time in that behalf named, proved in due form • 
of law, and recorded, as in said bill is stated, by reference to the proper records: 30 thereof. 

And this Defendant, further answering, says that he admits the complainant- -is the same person. uam,ed in said will as the testator's grandson Hiram Van,-_ duyne, and that the testator's daughter, who. was never mai:ried, and, whose,, 
son was th_e illegitimate_ son, the . complainant in this suit, died- before the 
death of said testator, but not before the. making of said will ; and that soon-
after thE: death of said testator, this defendant, as tenant in common with his-co-tenants of all lands devised to him, took and has had possession thereof, aS; • such co-tenant until the partition hereinafter referred to, and since such par,,,_ tition, of bis separate share, by such partition, to him awarded and relea;;ed. 

40 in such lands. 
And this Defendant denies that in or by the said will, or by the death @C the said Hetty, the said Hiram Vanduyne the complainant became or was 

made, in trust, 0.1 otherwise, in a_ny way interested in said will, or in any of the. ,. devises or bequests thereof to any ~xtent or degree otherwise than the state-
ment_ in that behalf above made, or in or to the lands and real est~te whereof said.Hetty Vanduyne died seized, and denies any claim of the complainant in said bill named or made of or against the heirs at law of sa~ Hetty, and espe-



9 
dally of or a-;ainst this Defendant, to convey to him any share whatever, of, 
in or to the two lots of land in said bill, in which he c1aims to be interested as 
in said bill is claimed, or otherwise howsoever, or in any lands of which said 
testator made disposition of by said will or died seized. 

And this Defendant prays that said will, and the provisions of the same, may 
be justly and legally construed, and its lega1 effect upon the rights of this 
Defendant in and to the lands whereof Hetty Vanduyne died seized, may be 
determined, and the share thereot of this Defendant may be ascertained and 
declared, if by the rules and practice of this Court the same may be properly 
done, as also of the heirs at law of said Cornelius M. Vanduyne and of the 

10 said James M. Vanduyne, and of the complainant in and to the same and the 
same allotted to them in severalty, according to their and eac4 of theit· just 
rights in the premises. 

CHANCELLOR'S OPINION. 
HIRAM VANDUYNE, v. JAMES M. VANDUYNE, et. als. 

JULY 1, 1863. 
fhe case depends upon the true construction of the second and third clauses 

of the will of Hiram Vanduyne, of the county of Morris. By the second 
• clause of his will, the testator devised his homestead farm to bis son James 
and his daughter Hetty, eqna11y," to them, their heirs and assigns forever, 20 
hoping and believing they will do justice hereafter to my grandson Hiram 
Vanduyne, to the amount of one-half of the said homestead farm.'' The third 
clause contains a devise in similar terrns. 

The bill claims that the terms of the devise ct;eate a trust in favor of Hiram 
Vanduyne, the grandson for one-half of the land devised, in fee to take effoct 
upon the death of the devisees respectively. The legal position is that a devise 
to A, in fee, hoping that he will hereafter do justice to B, to the amount of 
half of the land is tantamount to a devise to A, of half the land in trust for 
B, from and after the death of A. 

This is not the' natural import of the terms of the devise. No trust is 30 
• declared. No condition iEl imposed. No injunction is laid upon the devisee. 
• .A mere hope and belief is expressed that the devisee will do justice to the 
grandson. It would have been natural for the testator, iri case he had designed 
to· create a trust or impose a condition upon_ the devisee, so to have declared. 
There is a cl~ar and obvious distinction, which every man understands, between 
an injunction and an entreaty, between a condition imposed, and a hope or 
.belief expressed. 'rhe one imposes an obligation, the other rests in discretion. 
Compliance with the one is voluntary, with the other compulsory. The devise 
it will be observed, is to the devisees in fee simple, " to them; their heirs and 
assigns forever." 'l'he hope annexed to that gift, it is claimed, converts that 

40 estate pro tanto into· an estate for life, ,vith remainder in fee in trust for a third 
party. The testator certainly indicates no such intention. That is not the 
natural import of the terh1s used. : It is admitted, indeed,· that it is not an 
express trust, but a trust by implication of law, resulting from an artificial 
eons~ructi0n which courts have given, or ought to give, to the language ef the 
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testator, to effectuate his real intent. and purpose.-Kn£ght _v'. Knight .. 3 
Beavan 175. 
• It is an observation incident to all trusts created by precatory words, that 

t11e testator might, if he had intended, have created an express trust.--.K-11,ight 
1J. Bouton. 11, Clark fJ-Finnelly 533. • 

And I think it is an equally obvious idea, that if the testator. had designed 
to create a trust at all he would have done so in express terms, and not h~ve 
Jeft it to legal inference or conjecture, or at least that the devise would have 
been such as to rtmder the existence o~ the trust the result of necessary 

10 inference. 
It was well said, hy the Vice Ch::uice11or Hart, that the first case that conq 

strued words of recommendation into a com,rriand, made a will for t~e testator ; 
fore very one knows the distinction between them.--Sale v. Moore. 1 Simons, 53~. 

No inference, I think, can be fairly drawn from the terms of this will, that 
the testator designed to create a trust in favor of his gr.andsori. If such had 
been the intention of the testator he would have indicated such intention by 
terms more appropriate to. that d1=sigri. His failing to do so. is the best evi .. 
dence that he had rio such intention. Such is the fair and reasonable conclu .. 
sicmto_be drawnJrom the terms of the will itself. 

20 Bat in the construction of wills, terms often acquire a.teclmical meaning, 
independant of tl1eir ordinary and natural signification, w4ich. it is incumbent 
upon Uourts to .adopt and apply. 

Have the terms here used, acquired such technical meaning, as to .control 
th.ei_r natural i1I1port in the interpretation of the will?°: • • • 

• There is, I think, a very obvious. distinction wh1oh does. not seem to .be 
clearly recognized in the books, between the creation of a trust, add the regu. 
lation of a subsisting trust, or the disposal of the trust fund. It would seem 
to _req~1ire mtich strange~ ancl cleare1• terrwLin the one case than in the other. 
The exe~utoi'. is. a. trustee .·of the _estat.e .of the testator. The will of the 

30 test_a·tor is the law of the trust, and the-guide of the trustee. If; ther.e.fore,.the 
trustee dnsires, or wishes, or confidently expects that his executor wi!I pay cme 
thousand dollars to his son, on bis attaining. the age of twenty-one, it is. cer-
tainly no: forced constructioti to .reg~rd the language. as .imperative, and ._a$ 
designecJ _to be compulsory. It is but a direction by _the creator .. of the trust 
to the ~ruste~ ~s to "the rnode in :which the trust fund shall be ~appt.dpriated~ 
But }"here the testator,· by his will, dhiposes of part_ .of. his estate to a~other 
aJ?solutely untramrpeled by al)y _cond1.tion, unaffeded by ~ny e~·press .. trnst, b~t 
acc_qrppanied by a bope 91'. a ccmfi<lence that be will dispose of. the whole or. a 
pqrtion of_ it in spe_c_iµed wiy. it se.ems. very . remarkable th~t the. µ1ere wi~h, 

40 o~· hope,. s~oqld CB,I)Ce) "the _gift; should .convert the ~e.neficiary tnto. a ~er~ 
trust~e. ;· s4oQk1 n9.t only. be the Jaw of. the trust, .and regulate the. disposaf of 
the fund, but sh_ould cr~at.e .the fru.st.. .Fqr this is the extent .of.some .of. :th~ 
atjthorities:.· However· al;isQltlt~ _m(ly be. the. gift, the .mer~ llope. ~'1'.pr~ssed_ QY: 
the _testa_tor, __ af orfoe.: converts .the dcineeJnto J1 trustee. for. the benefit-of 
anot}ler, _and r:egqlates. the disposal. of. the, fund, and .tbjs too .by 8, legal j~feF~ 
enc~. to _th_e· very faqe_ of thi r.a.t:uratand obvious import of. the· !~nguag~. 9f,~he. _ 
~tat~r, _aQd. ~t~~qge. ~s)t mai -~~m~--tii~i !nf~re~c~,l~t_i~g pn ·.the,. -~~uJ:?p.-_ 
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tion that it ·accords with 'the intention of the testator. For, ~11 tbe cgie~ 
agree that here, as elsewhere, the manifest intention of the testator jg to be 
regarded. and unless he intends that the words s11ould be imperative they are 
not so. Unless it ,vas intended to create a trust, none 1s created. "The rral 
question in these cases always is, whether the wish, or desire, or recommenda-
tion that fa expressed by the testator is meant to govern the conduct of the 
party to whom it is addressed, or whether it is nwrely an indication of that 
which he thinks would be a reasonable exercise of the discretion of the party 
leaving it, however, to the party to exercise his own discretior.. That is the 
real question."-Williams v. Williams.=-1, S.:mons1 N. S. 357. 10 

It cannot be questioned that the earlier English authorities, adopting the 
principles of the R01t1al) Jaw, establish the rule that words, expressing hope 
wish, expectation, confidence or recommendation, will create a trnst as against 
a devisce or legatee. The cases are very numerous and will be found col~ 
lected in-1 Jarman on Wills, 335. 348.-Hill on Trustees, 71. 82.-Story's 
Eq. litr. l 068. 

'l'he principle settled by the cases as stated by Lord Eldon, is that" whether 
the terms are those of recommendation, or precatory, or expressing hope, or 
tl)at the test~tor has no doubt, if the objects with regard to whom such terms 
are used are certain, and the subjects of property to be giyen are hlso certain ; 20 
the words are considered irpperative and create a trust.--'-Paul v. Compton. 
8 Vesey, 379 

But the current of authorities of late years, bad been agaiµst converting the 
legatee into a trustee.-Sale v. Moore. 1 Simons 634. 

-.A. stro11g dispositiori has been manifested by the courts to limit, rather tha~ 
extend the doctrine of raising trusts upon words of recommendation, and as 
far as the authorities will allow, to give the words their natural and ordinary 
effect, unless it be clear that they are in~ended to be used in a peremptory 
sense. It is ol)vious that the :English Courts feel themselves tranupeled by 
the force of the earlier authorities, and question the soundness of the rule, 80 
whidh they a.re cons.trained to adopt. rrhus, in Wright v. Atkyns 1 Ves. and 
B. 315. the Lord Chancellor (Eldon,) in delivering his opinion, says ; ·' This 
sort of trust is generally a surprise on the intention, but it is too l<l:te to correct 
th~t. Doriceiving these cases upon words of hope. confidence, &c., to be gen-
erally decided against the intention, I have endeavored to raise a distinction _in• 
the defendant's favor, but cannot. I do not pelieve the testator intended~ 
mere trust, but that must be the construction.;, And in 111eredith v. He_nage~ 
{L Si"rdons, 542,) the Lord Chief Baron, in delivering his opinion, said : "I 
b6pe· to be forgiv_en, if I entertain a serious doubt whether, in many, or per• 
hips most o-f the c·ases, the construction was not adverse to the real intention 40 of the testator. It seems, tci me very singular that a person who really meant 
to impose the obligations established by· the cases, should use a course so cir-
cuitous. and a language so inappropriate and also obscure, to express what 
Jriight have been conveyed in the clearest and most usual termi:;-terms· the 
most' fam'iliar to the testator himself, and to the professional or any other 
person who-m:ight prepare his will. In considering these cases~ it.bas- always 
occurred to·methat' if I had myself niade such a will as- has· generally been 
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considered imperative, I should never have intended it to he imperative ; but, 
on the contrary, a mere intimation of my wish that the person to whom I bacf 
given my property sHould, if he pleased, prefer those whom I proposed to him, and who nrxt to him, were, at tl1e timr, the principal objects of my regard.'; 

That cannot be sound principle of interpretation which confrssedly defeats 
the intention of the testator. In Briggs 'If, Perry. 3 Mac. and Gov. 546, the· 
rule was laid down by Lord' OhanceUor 11uro, as the result of the authorities, tu b3. that·' \Vo:-cl3 accomp m7inJ a g-i:'t, or beq 1Pst, expres,ivJ of confi.lence f 
or belief, or desire, or lrnpe that a particular application will be made of such 10 bequest. will be, deemed to fo1port a trust upon these conditions. First, they are to be so used as to exeiude all option 01· disc1·etion in the party who is tO' act, as to his acting according to them or not. Secondly, the subject must be 

.,certain ; and thirdly, the object expreBSed not too vague or indefinite to he· 
enforced. Now, it is obvious to remark thai the mere expression of a hope, or wish, or· belief, or request, that the devisee will make a particular use of the property, does not naturally import a design to exclude the exercise of discre-
tion by the donee, but to permit its exercise. The technical rule of the-English Courts have, it jg true, given them such eff~ct, but it is directly 
opposed to their natural import, and the sense in which tney wou1cf be used',, 20 and understood by every man of <?rdinary intelligence, independent of artificial rules of interpretation. The ru1e therefore, as stated by Lord' Turo, is· a· nattJ~ 
ral modiffcation of the rule as stated· by Lord Eldon. 

In conformity with tbis statement of the principle, the rule has been stated' 
by a recent, accurate, elementary writer to be " when a bequest is accompa.-
nied by words expressing a command, recommendation, entreaty, wish or hope , 
011 the pa'l't of the testa:tor, that the donor wiil dispose of the property fo favor of another; a-trust wil11 be created if the .word~ on the w!wle are suffi,--
cientl'y 1'mperutive, and the trrrst a:t'fd' the object be sufficiently certain." ]Jilt 
ori Tmstees, 71, (Ed. 1857".) .A;. cornmand certainly is sufficiently fmpe,rative. 

30 So a hope or wish may be ; if addressed to an Executor or Trustee, the trust 
being created ; or, if coupled with other· expressions· indi~ati9g a clear intent that they shall operate as a command. But standing afone, and ad&essed to· a legatee to whom property is given by the testafor, in· terms importing an 
absolute gift, they are ncit}imperative. A wish addressed to my agent as to· 
the mode of d€a:ling with my property, is tantamount to a command, but a· wish addressed to a third party as to the mode of disposing of his own pro-perty. can amount but to a request, and nothing more. 

In Ellis v. Ellis. 15, Ala. 301, it was stated by Judge Chilton to b~ the' 
true rule of interpretation to give such recommendatory expressions their 

40 natural, ordinary and familiar sense, and having arrived at the true intention 
of the testator, to let that intention, iflawful, be the rule of decision in the p~r-
ticular case. 

In the case of Pennock's Estate, 20 Penn. St. R. 268~ after repeated argu· ments,:and a very 3laborate examinatioi1 of the authorities, the Supreine Co·mt 
of Pennsylvania held that" words in a ·will, expressive ·or desire~ recommenda· • 
tion and confidence, are not wor<ls of technical, but of. common pa.dance; and 
ar{:> not pr-;ma facia sufficient to convert a devise, or bequest into a trm:t; that. 
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rmch words may amount to a: declaration of trust when it aopeats from other 
parts of the wi11 that the testator intended not to commit the estate to the 
devisee or legatee, or the ultimate disposal of it to his kindness, justice or dis• • 
cretion." This conclusion receives snong support from the emphatic language 
of Justice Story in regard to the principle ,of construction adopted in the 
earlier English decisions. " This doctrine," says he, '· of thus construing· 
expressions of recommendation, confidence, hope, wish and desire, into positive· 
and peren;ptory commands is not a little difficult to be maintained upon sound-
principles of inte; pretation of the actual intention of the testator. It can' 
scarcely be presumed that every te1:1tator should not clearly unders~and the differ• ]t, 
ence between such expressions and words of positi-ve direction and command; 
and that in using the one and omitting the other, he should not have a determi-
nate end in view. It will be agreed on all sides, that where the intention O'f° 
the testator is to leave the whole subject as a pure matter of discretion to the 
good will and pl~a~ure of the party enjoying his corrfidence and favor, a:nd 
when his expres~io11s of des-ire are intended as mere moral suggestions to·exeite· 
and aid that discretion, but not absolutely to control or govern it-there the· 
language cannot and ought not to be held to create a trust. Now, words of 
recommendation and other words precatory in their nature, imply that 
very discretion as contra-distinguished from peremptory orders, and, therefore, 20 
ought to be so construed unless a different sense· is- inevitably forced upon 
them by the context.''-~ Story's Eq. Jur. 1069. 

I am not aware that the subjeet has even undergone judicial hwestiigation 
in this State. The only reported case that has been brought to my notice, is 
Ward v, Peloubet. 2 Stock. 304. But that was a case of dear tmst, and falls 
within the principle above stated. All the property was· givel'l by the testator-
t? his wife, to be di-posed of in such manner a:s she might think-, fit for the 
benefit of the family. The testator's exp11essed wishes in regard 1 tio the dispo• 
sition of t~e property were very properly- held to· he imperative, and that the· 
property on the death of his wife, went to his- ch,ildren equally.- 1n the ab..- 30 
sence of any adjudicated case. or any settled ru.'le of constructi"on~-] feel 
at liberty to adopt such rule of construction as seems best cafou]ated1 to· 
effectuate the intention of the testator. I think there is nothing in the will 
indicating an intention to create a trust in favor of the complainant. 'rhe gifti 
t~ the testator's children is absolute in its terms. The expression of a hope or· 
o_elief as to the mode of disposing of the property, created no qualification of 
the gift. There is nothing in the will indicating· that the testator used the 
terms in any other than their natural and ordinary sense, or that he designed 
them to be imperative. On the contrary, the form of the expression seems 
to import directly ~he reverse, and that the disposition of the matter was to 40 
be left to the discretion of the devisees. The testator does. not request, or even 
hope, that. the devisees will give the complainant one-half of the real estate 
within, one year after his death, or on the death of the devisees~ or at any 
other time, _or that they will do him justice by giving him half the farm. He 
hopes merely that they will hereafter do him justice to the a·mount of one-half . 

. o( the land. NOW, that is a form of expression that would have been adopt¢ 
if there was . something in the • character or circumstances of the_ grandson, 



14 
known to--the testator and bis children, which required the exercise of descfe; tion, which might or might not render it proper at some future time, that be should have a share of the property, and which the testator designed by adopting this peculiar form of expression, to leave to the discretion of hi's children. The tEstator neither indicates the estate which the grandson is to receive, nor when he is to receive it, twr whether he is to have the· land itself or the value of the land in money. All this is obviously left to the discretion of the devisees. 'ro convert the property into a trust fund would defeat the real design of the testator. 

10 The form of expression used in this will, and which is relied on as creating a trust, would not have been resorted to by any experienced scrivener for the purpose of creating a trust; nor would it have been adopted by any m·an inops consilii, as a mode of making an absolute gift, 

20 

30 

If the terms of this will are held in conformity with the prayer of the com-plainant's bill to create a trust of one~ha1f the lands on the death of the devi., seesJ for the use of the grandson, it is clear that the Court mu·st ~ake the· will. 
No trust is created by the second and tbird claU$€'S of the will in favor oi the complainant. He is not entitled to the relief prayed for. 

IN CH.A.NC ERY OF NEW JERSEY! 
:Between HIRAM VANDUYNE, Complainant,} aod J .AMES M. VANDUYNE et. als, Defend-ants. 

Interlocutory 
Decree. 

This cause coming on, on the first day of J u1y, eighteen hund'red and sixty 0• two, in the term of May, in the year aforesaid, at the State Bouse, in the· tjty of TrE:mton, before the Chancellor, in the presence of Jacob Vanatta; Solicitor, and of counsel with the Complainant, and of Lyman A. Chandler; of counsel with the Defendant, John 1.\J:1 Vanduyne, who had previously filed bis answer, (it appearing that process of subpren~ for all the other befenci-~nts to appear and answer the Complainant's biU,. had been duly i~sued and returned, duly serveq. by the Sheriffs of the Coundes of Morris and Essex, but that thp Defendants, except the said John M. Vanduyne, have not, nor bas any or either of them appeared, pleaded, answered or demurred to the said bill of complaint, within the time limited by Jaw, or at any other time,. but tbjllt they have wholly failed and neglected so to do,) to be heard on the bil1 ef com-plaint, and the said answer. as to the title, interest and est~te ot' the Com-plainant und2r and by virtue of the second and third clauses of thr last wiil and testament of Martin I. Vanduyne, deceased, set forth in the said bill anci answer; in and to the homestec1d farm of the said Martin I. Vanduyne, con-4o taining eighty-one acres a.nd sixty-one hundredths of an acre, described in the second clause of said will, and in and to the tract of eighty-four acres anci twenty-eight hundredths of an acre, described in the third clause of said will and the; said bill and answer having been read, and the arguments of' the res:. p,edive counsel being beard and considered arid the Chancelloe having takeii tiu:,e to consider thereof, and at the term of October, eighteen hundred a11ci sixty-two,. having announced his. opinion :-;hat the said Oomplai1ianl did uot, 
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by virtue-or means of any devise. made to bim, oi'. to or for his use; in., or;by 
the sai<l second and third clauses of the said will, or by either of them; receive 
or acquire any -right, title, interest or estate, legal or equitable; in ·or to the 
lands in said second and third clauses of said will mentioned and described, or 
in or to any part thereof, and that the said Complainant is not now, by ·virtue 
or by means of any devise to him or to his use, in or · by the said second or 
third clauses of said will, entitled to any estate, in. use, or share, or part of the 
said two lots Jf land, or in or of either of them, or any part of either of them, 
and a decretal order now being aprlied for in conformity to the opinion of 
the Chancellor then expressed, by the Complainant's Solicitor, and it appear- 10 
ing by the said bill of complaint, that the said Complainant claims title to 
undivided shares arid parts of the several tracts of land in his bill mentioned 
and described, by virtue of divers -deeds of conveyance made to ·him and men-· 
tioned and stated in said bill. 

It is, thereupon, on this fifteenth -day of September, in the year eighteen 
-hundred and sixty-three, ordered, adjudged and decreed, that the Complainant 
is not entitled t.o the use of, or any title, interest or estate in the lands men-
tioned and described in the -said second and third clauses of the said ·will of 
Martin I. Vanduyne, or in or of any part thereof', by virtue of any devise made 
to him, or to or for his use, in or by the said second or t bird clause of said wlU. 20 

And it is further ordered, adjudged and decreed that the Complainant's .bill 
be, and the same is hereby taken, as confessed, against all the Defendants 
named therein except John M. Vanduyne, and that it be referred· to Alfred 
Mills, Esq., to ascertain the truth of the allegations of the Complainant-'s bill 
and to report the right, title and interest of the parties severaHy and resp~ct. 
ively in the p!'emises. mentioned and described in the bill of complaint, in this 
cause, conformab1y to this decree, and also, whether the said premises and real 
~state are so situate that a partition thereof can be made without pi:ejudice·to 
the rights and interests of the parties therein. 

.A.True popy. 
B. GuMMERE, Clerk. 

HENRY W. GREEN, C~ 

IN CHANCERY OF NEW JERSEY. 
Be.tween HIRAM VANDUYNE, Complainant,} On Bill 

and JAMES M. V .ANDUYNE, et. als. De- for Partition 
fendants. , Appeal. 

The Complainant hereby appeals from so much of the Interlocutory decree 
made in this Court, in the cause above stated, bearing date the fifteenth day of 
September, eighteen hundred and sixty-three, as orders, adjt1dges and decrees 

30 

that the Complainant is nqt entitled to the use of, or any title, interest or 
estate in the lands mentioned and described in the second and third clauses of 40 the will of Martin I. Vanduyne, or in or of any part thereof, by virtue of any 
devise made to him, or to or for his use, in or by the said second or third claus 
of said will, to the Court of Errors and Appeals. 

. JACOB VANATTA, 
Dated Sept. 25th, 1863. Solicitor, and of Counsel for Complainant. 
I conceive, that there is good cause for appeal in the above stated cause. 

J .. ~COl3 VAN .A.TT .A., of Counseh 

I 
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NEW .JERSEY COURT OF ERRuRS AND.~ PPEALS. 
Between HIRAM VANDUYNE. Appellant,} On Bill, &c . . arad JAMES M. VA~DUYNE, et. als. Petition of .Appellees, .Appeal. 

To the HoNORABLE the 0oURT OF ERRORS AND APPEALS : 
The humble Petition of Hiram Vanduyne, the Appellant in the cause above 

sta-ed, shows that your petitioner finds himself aggrieved by an interlocutory 
.decree, made in the Court of Chancery, by His Honor, H;enry W. Green, 
Chancellor of the State of New Jersey, bearing date the fifteenth day of Sep. 

lO tember, eighteen hundred and sixty-three, in a. suit wherein your petitioner is 
Complainant, and the Raid James M. Vanduyne and others are Defendants, in 
this resFect, to wit: That the said decree adjudges that your petitioner is not 

. entitled to the use of, or any title, interest or estate in the land mentioned and 
described in the second and third clauses of the will of Martin I. Vanduyne, 
deceased, or in or of any part thereof, by virtue of any devise made to your 
petitioner, or to or for his use, ia or by the said second or third clause of said 
will . 

.And your petitioner humbly appeals from that part of the said interlocutory decree above stated, on the g1·ound that the same is erronious, for that your .20 pet.tioner is entitled to the use of and the title to one equal. undivided one 
fourth part of the land and preJnises describrd in the second clause of the said 
will, and to one equal undivided one-eighth part of the tract of land and 
premises described in the third clause of said will, by virtue of devises made to 
your petitioner, or to or for his use and benefit in and by the said second and 
third clauses of said will. 

Your petitioner, therefore, prays that that part of said decree l1ereinbe(or& 
stated may be reversed, set aside, and for nothing holden, and that your peti-
tioner may have such relief in the premises as to· this honorable Court. sh~ll 

30 seem meet. 
JACOB VANATTA, 

Solicitor, and of Counsel with the .Appellant. 
Dated September 25th, 1863. • • 
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