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v.

At l ant ic Cit y Rail r o ad  Company , 
Plaintiff in Error.

Brief for Plaintiff in Error.

! Plaintiff intestate was killed at Thirteenth street and 
defendant’s crossing, in Hammonton, in August, nine-
teen hundred and five, and the writ of error is to review 
a judgment in favor of the administrator for twenty- 
five hundred dollars.
i At the point of the crossing there are two tracks, one 
| known as the north-bound and the other as the south-
bound track. The train which caused the death was 
i approaching from Winslow Junction toward Atlantic 
City on the southbound track. Both tracks are straight 

[to Winslow Junction, a distance of two miles from the 
point of the crossing, and a train can be seen from the 

I point of the crossing to the summit of an incline at Rose- 
I dale, a distance of fifty-seven hundred ( 5 7 0 0 ) feet by 
[actual measurement. (Testimony of Dickinson, page 
R 6-)
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As to the distance from the near ra il o f  the south-
bound track a train can be seen— the n am ed distance 
may be in dispute. The deceased was r id in g  in an open ’ 
farm wagon with his wife, and he w a s  driving on the 
left hand side of the wagon, or the side nearest the ap-
proaching train. At the point of the cro ssin g  there is 
a sloping bank. The testimony on th e  part of both 
plaintiff and defendant shows that th e  bottom  of the 
bank is eight feet from the rail of the southbound track; 
that the top of the bank is sixteen fe e t  fro m  the near 
rail, and that the high point of the b a n k  is five feet 
eight inches from the level of the h ig h w a y . It appeared 
by the testimony of the surveyor at p a g e  14 7 , and the 
photographer at page 1 4 5 , that at a n y  point within 
twenty-six feet o f the south-bound tr a c k  y o u  can see a 
train approaching from Winslow J u n c t io n . There was 
testimony tending to show the existence o f  growingcorn 
on the top of the bank, but the corn w a s  n'ot nearer to 
the southbound track than the line of telegraph poles, 
which poles, by the testimony of C h a r le s  K in g , a wit-
ness for the plaintiff (page 3 8 ), were tw en ty -six  feet. 
The accident happened before six o ’c lo c k  in the after-
noon (testimony page 1 4 ), so that it w a s  yet daylight. 
The only witness to the accident was M r s . Sooy, whose 
testimony begins with page 7 .

•
I.

T h e r e  S h o u l d  H a v e  B e e n  a  D ir ec t io n for the 
D e f e n d a n t .

W e think there was a failure to s h o w  negligence on 
the part of the defendant company. It  is shown 
affirmatively by the testimony of the e n g in e e r  and others 
that the whistle was blown and the b e ll ru ng at the 
requisite distance from the crossing, and, w h ile  there is 
testimony on the part of the plaintiff that no bell or 
whistle was heard, it does not appear that th e witnesses
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of a whistle or bell, or that

blowing of the whistle. We must ask the court to read 
and consider such evidence. At best we maintain this
is a case wherein plaintiffs evidence is equally consistent 
iwith the absence as with the existence of negligence m 
L  defendant, and w e think the direction should have
gone upon this ground. , _ J

Hummer v. Lehigh Valley Railroad Com pany, 
Atlantic 10 6 1  (not yet in State Reports), is 

directly in point.
See also H olm es v. P . R - R -, d>6 A tl. R ep . 4 1 2 .

But certainly the deceased was guilty of contributory 
I negligence. It seems impossible that the accident could 
have happened had the deceased used his eyes and his 

tears. A reading o f the testimony of Mrs. Sooy, the 
[only eye witness, will make it plain that there was 
I something wrong with the deceased or with the horse 
I he was driving. She says that she was looking directly 
I at him as he approached the crossing and that when 
| within about twenty feet of the crossing, he began to 
I pull at the horse; that the horse stopped, that the de- 
I ceased looked up and down the tracks; that he then 
[ drove on and again pulled in his horse and stopped

actions were so peculiar and extraordinary that it pro-

See testimony page 9  as follows : 
e(Q. What did you see him doing when you first 

saw him pulling his horse back ? A. I saw him walking 
with his horse towards the railroad, and I saw him go 
this way, and I saw him look up and down four or five 
times, and then he walked on and looked up and looked 
down, and then he started to pull up, and he pulled up
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with his horse again, and I stood there and looked, then 
I was going to say to a friend I had visiting, ‘What is 
the matter with that man ?’ ”

On cross-examination, at page 1 7 , we have the fol-
lowing- :

“ Q- Now, how far was the horse’s head from the 
nearest rail of the track on which the train was when 
Mr. Notto stopped? A. Well, the second stop when I 
seen him, twenty feet. I didn’t see nothing of him after 
he made the second move. Q. You didn’t see anything 
of him, do you mean after he stopped at twenty feet 
from the track? A. I seen him move once after that 
and look up and look down. Q. Did he stop when his 
horse’s head was twenty feet from the track? A. Yes, 
sir. • Q. And then he started on? A. Yes, sir, and 
stopped again. Q. Was his horse walking? A. Yes, 
sin Q. He stopped again? A. Yes, sir. Q. Where 
was his horse’s head with relation to the near rail when 
he stopped the second time? A. I think it would be 
about six or eight feet. Q. Then did he drive on? 
A. He started to drive, and I didn’t see any more of 
him. Q. But you know that he stopped when his horse’s 
head was within six or eight feet of the rail? A. Yes, 
sir. Q. Came to a dead stop? A. Yes, sir. Q. Did 
you then see him look up the track? A. Yes, sir.

If this testimony is, to be believed, then it seems in-
conceivable how the accident could have happened un-
less deceased had failed to exercise the care required of 
him to avoid the accident. Of course, he was bound 
under a host of decisions to use his eyes and his ears 
at a point where their use would be effective. If it be 
that he couldn’t see the approach of a train by reason 
of any alleged obstruction until he reached a point 
twenty feet from the track, that is the point where the 
law threw upon him the exercise of reasonable care. 
To have looked at a point where looking was non- 
effective was not the exercise of reasonable care.
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We come, then, to the question as 1» what the un-

disputed proof indicates as to where looking and listen-
ing would have been effective. The high point o f  the 
bank was less than six feet from  the surface o f  the high-
way, and it must be that the deceased sitting in the 
wagon could have seen above the top o f  the bank a tram 
approaching when he passed beyond the cornfield, the 
edge of which was by the line o f  the telegraph poles, 
twenty-six feet from the track. I f  he had looked at 
that point and continued to look as he was obliged to 
do as he approached the track, there can be no ques-
tion but that he would have seen the train at Rosedale 
in time to have saved himself from  harm. T h e top o f 
the bank is fourteen feet from  the rail, and at this point 
it seems manifest he could have seen the approach o f  
the train. If, however, the extent o f  the bank made it 
impossible for him to see until he had passed beyond 
the point of the top thereof, then all the more reason 
for his looking after passing that point in order that 
looking might be effective and save himself from  harm.
If the testimony o f  Mrs. Sooy  is to be believed the 
deceased came to a dead stop at a point when the horse s 
head was eight feet from  the track. A t this point theie 
can be no doubt that the driver could have seen up the  ̂
track to Rosedale had he looked. Assum ing that he 
did look and there was no train between him and R ose-
dale, then he certainly had sufficient time to drive over 
before being struck.

The inevitable conclusion must be that he did not 
look at a point where looking w ould have been effective.
The description of the conduct of the deceased, as given 
by Mrs. Sooy, indicates confusion or loss of control of 
the horse. The following cases deal with the question 
of care to be exercised while approaching a railroad 
crossing:

W inter v. N . Y . &  L . B ., 66 L a w  677 .

Cantrell v. B rie, 64 L a w  2 7 7 .

Conklin v. B rie, 63 L a w  3 38 .

Diele v. Brie, 56 Atl. 15 b.
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II.

It  w a s , Er r o r  t o  Ad mit  in  Ev id e n c e  t he  Ency- 
c e o pe d ia  o e  La w  t o  Pr o ve  t h e  Mo r t uar y  Tabl es.

There was no evidence in the case to prove the 
probable length of life of the deceased, and the under-
taking was to prove the same by the offer of Volume ?o 
of the “American and English Encyclopedia of la w ” 
second edition, page 8 8 5 , which it was said contained 
the Carlisle Mortuary Tables. Cross examination of 
the witness who produced the book discloses that he 
had no means of knowing how the result, as displayed 
m the tables, was arrived at, or anything to show that 
the tables, as printed, were a correct copy of the Car-
lisle table.

We do not maintain that the Carlisle table of mor-
tality is not admissible in evidence for the purpose of 
showing the probable expectancy of human life, but 
cur insistence is that the authenticity of the paper should 
be established by satisfactory proof, and that this was 
not done in the case in hand.

See Camden and Atlantic Railroad Company 
v. Williams, 61 Law, 646.

In the cited case the court said “of course the authen-
ticity of the paper produced as the table should be 
established by proof satisfactory to the court as by a 
witness familiar with it and with its use. There was 
no such proof in the case in hand, but both the excep-
tion and the assignment of error admit authenticity, and 
there is no complaint now on that score.”

If then the table, as offered in the case in hand, was 
not established by satisfactory proof it was legal error 
to admit it over objection. An examination o f  the testi-
mony will disclose that the witness had no knowledge 
whatever concerning the subejct matter, but assumed 
because he found what purported to be the table printed
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in the American and English Encyclopedia of Law, it 
afforded sufficient proof of the table’s, themselves.

The book was not admissible for the further reason 
that as a matter of fact it does not exhibit the Carlisle. 
Table. On the contrary, at page 8 8 5  it exhibits a table 
of mortality based on American experienced’ On page 
886 of the book there is a heading, “Expectation of life 
by Carlisle Tables from birth to ten years of age.” 
What follows on that page limits itself to persons of 
ten years o f age and there is nothing from which the 
jury could have found the probable expectancy of life 
of the deceased, because he was above the age of ten 
years. It will thus be seen that the book did not prove 
even what the witness claimed it proved, and it was, 
therefore, error to admit it as tending to make such 
proof. '

in.
I t  w a s  Er r o r  t o  Permit  Co uns el  e o r  t h e  Pl a in -

t if f  t o  Discuss Be e o r e  t h e  Jury  t h e  Quest ion  
o f  t h e  No n-e x is te n c e  o e  Ga t e s  a n d  a  Fl a g ma n  
at  t h e  Cr o ssing .

The case is barren of evidence touching the existence 
or non-existence of gates and a flagman at the cross-
ing at the time of the accident. The declaration makes 
no claim that the crossing was unusually dangerous or 
that its existence imposed upon the defendant any 
higher degree of duty than that required by statute to 
blow a whistle or ring a bell. There is nothing in the 
declaration to bring the case within those which permit 
a jury to say if the company ought not under the cir-
cumstances to have done more than simply comply with 
the statute, nor does the proof, we think, justify the 
leaving of such a question to the jury. Holmes v. P . 
R. R., ubi supra. In this situation counsel for the plain-
tiff, in his argument to the jury (pages 1 5 5  and 1 5 6 ), 
was permitted to> argue over objection that the crossing



8

was an unusually dangerous one, and that there was no 
gateman, and that there were no gates nor a flagman at 
the crossing. The learned justice, who. tried the cause, 
overruled the objection and sealed an exception. The 
question for decision is first, did the fact that there was 
no evidence touching the existence of gates and a flag-
man warrant an argument that none existed, and if 
not, did such argument over objection legally prejudice 
the defendant company ?

Our submission is that there was no warrant to assume 
that there was no flagman or no gates at the crossing. 
To argue that the crossing was unusually dangerous, 
and that the company ought to have had gates or a 
flagman, which it did not have, is clearly prejudicial, 
and the court having sustained the argument makes 
manifest error against the defendant.

In Abbott’s Trial Brief, Civil Trials, Second, Edition, 
page 399> we have this principle enunciated: “If counsel 
states as facts matters which are not in evidence, or uses 
language calculated to humiliate and degrade the ad-
verse party without foundation in the evidence, or lan-
guage calculated to arouse prejudice in the jury, irre-
levant to the case, the adverse party may interpose, 
and if the court fail or refuse to check the abuse an 
exception lies.”

The same principle is enunciated in Blackman v. West 
Jersey and Seashore Railroad Company, 68 New Jersey 
Law, page i.

For these reasons we respectfully submit the judg- 
ment be reversed.

THOMPSON & COLE,
, Attorneys for Plaintiff in Error.



NEW JERSEY COURT OF ERRORS AND APPEALS.

Ro sar io  N o t t o , Adrnr., 

Plaintiff and Defendant in Error, 

vs.

At l ant ic  Ci t y  R a i l r o a d  Co m -

pany,

Defendant and Plaintiff in Error.

I n  T o r t .

Bri ef  oe  A n d r e w  J. K i n g  and Ca r r o w  & K r a e t ,
Attorneys of Defendant in Error.

The fourth assignment o f  Crror which relates to  the 
refusal o f the .Court to direct a verdict for the defendant 
will be answered first.

This was a suit under the Death act. The decedent 
left four infant children, the oldest o f  whom was, at the 
time of the trial, eleven years o f  age, and the youngest 
two years o f age. The verdict was for $2,500.

Semino N otto and his w ife were both killed on A u -
gust 25th, 1905, while attempting to cross defendant’s 
tracks at the Thirteenth street crossing, in Hammonton,



New Jersey, by an express train which Engineer Stolz- 
berger (page 108) said made the run from Camden to 
Hammonton, a distance of 28 miles, in 24 minutes, and 
also ran a mile before it could be stopped after the acci-
dent.

The street along which decedent was driving was in 
a cut six feet below the adjoining lands and on the top 
o f  the embankment along the northerly side o f  Thirteenth 

.street there was a dense growth o f  corn from six to 
eight feet high, which extended to within twenty-three 
feet o f  defendant’s railroad tracks, and that upon defend-
ant’s right o f  way to within twelve feet o f  its tracks there 
was a grow th o f  high Indian grass, brush and black-
berry vines to the height o f  about three feet. Defend-
ant’s right o f  way extended thirty feet from  the center 
line between its tw o tracks. Decedent was unable to see 
a south bound train until he was within ten or eleven feet 
o f  the crossing. In consequence o f  the cut and growing 
corn on top o f  the embankment and Indian grass and 
bushes on the right o f  way on the side o f  the embank- 
meht, an approaching south bound train could not be seen 
until within ten or eleven feet o f  the crossing, and then 
the horse would be almost on the track. These facts 
are made out by Charles S. K ing  (p. 2 1 , &c.) ;  Jennie 
N otto (p. 48) ; Rosario N otto (p. 6 5 , & c.) ; Antonio Bat- 
taglissa (p. 7 5 ) ; Benjamin Foglietta (p. 82) ;  Louis 
Rosett (p. 88) ,  and D. Campella (p. 94) . Joseph Gar-
ten, a witness called for  the defense (p. 3 1 ) , also testi-
fied to  these facts.

Decedent and his wife were seated in an open farm 
wagon drawn by a gentle horse and in approaching the 
crossing he stopped twice within twenty feet of the tracks
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and appeared to be looking and listening for an approach- 
in? train, and neither seeing nor hearing any train or any 
signal of any train (the statutory signals not being given 
for the crossing) he attempted to cross the railroad when 
he was struck and killed. These facts are made out by 
Mrs. Chalkley Sooy (p. 1 0 - 1 6 ) ; A. Battaglissa (p. 7 6 ).

In Weston vs. Penna. R. R. Co., 65 Atl. Rep., 1015, 
the Trial Court directed a verdict for the defendant, on 
the ground that the plaintiff was guilty of contributory
negligence.

Mr. Justice Fort, speaking for this Court on error, said: 
“We are unable to agree with the view taken by the 
learned Trial Justice. We think the case was for the 
jury. The learned Justice seems to have overlooked the 
fact that, in cases where there is a divergence in the testi-
mony relative to the circumstances under which the acci-
dent occurred, the Court may not determine the issue by 
considering the probabilities of the case and the weight 
or credibility of the evidence. If there be evidence upon 
which reasonable minds may differ as to whether the de- 
xendant was negligent or the plaintiff guilty of contribu-
tory negligence, the case cannot be taken from the jury. 
McLean vs. Brie R. R. Co., 69 N. J. Love, 571 54 Atl. 
Rep., 288; affirmed, 70 N. J. L., 337j 57 R-eP'> Ij:32- 
The proof in this case made it clear that at the crossing 
in question the railway right of way ran through a cut 
fr< m eight to twenty feet in depth in the direction from 
whence the train approached the crossing at which the 
plaintiff, Mrs. Weston, was hit. It also appeared that 
upon the right of way of the defendant on the hank along 
the cut there had been allozved to grow trees and shrub-
bery.
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Ali the evidence goes to show that a view of the track 
can only be obtained when a traveller in a carriage is 
within less than thirty-five feet from the tracks. 

Judgment reversed, and a venire de novo ordered.

In Goldboro vs. Central Railroad Co., yi [Vr., 50, the 
Court said:

“ The plaintiff was driving in an open wagon on a pub-
lic road which approached the railroad crossing at about 
an angle of twenty degrees, and as his horses reached the 
track they were struck by a locomotive and killed, his 
wagon was thrown to one side and the plaintiff injured. 
The wagon road approached and entered upon the tracks 
on a down grade with banks on either side. The railroad 
tracks were also on a down grade, between banks on 
either side to a considerable height. Upon the apex thus 
formed there were growing some pine trees or bushes 
which, to some extent, obscured the vision. The train 
came from the plaintiff’s right, somewhat towards his 
back.”

Held, that the case was properly submitted to the jury.

“ If a steam railroad company creates extraordinary 
dangers at a highway crossing it must use extra pre-
cautions to give notice of approaching trains.”

Hires vs. Atlantic City R. R. Co., yy Vr., yi.

Tn an action where the gravamen is the negligence of 
the defendant, on a motion to non-suit on the ground of 
contributory negligence of the plaintiff, or the plaintiff’s 
intestate where death ensues, the contributory negligence 
must clearly appear as a conclusion of fact, or by neces-
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sarv exclusive inference, from the proof which is adduced 
by the plaintiff.

"No presumption of negligence in the decedent arises 
in any such action from the mere occurrence of the acci-
dent. The facts and circumstances as the basis for a 
non-suit must be of such probative force in the evidence 
of the plaintiff that contributory negligence so conclusive-
ly appears as to exclude any other legitimate inference 
or conclusion. The facts and circumstances, where they 
are of doubtful import and difficulty arises as to the solu-
tion of the question whether contributory negligence ex-
ists or not, are for the consideration and determination of 
the jury.”

Penna. R. R. Co. vs. Middleton, 28  Vr., 1 5 5 .

In view of the facts and law the Court very properly 
' refused to direct a verdict for the defendant in this case.

II.

The first and second assignments of error relate to the 
admission of testimony regarding the decedent’s earning 
capacity.

Decedent was a small farmer engaged in the growing 
of fruit and berries and, like about three-fourths of the 
farmers, kept no books. His children were entirely too 
young to know anything on the subject, and outside of 
himself his wife was probably the only person who had 
any actual knowledge as to his income, but unfortunately 
she, too, was dead, so resort was had to the best evidence 
of which the case would permit, namely, the value of de-
cedent’s crops in the market and the profits arising there-
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from . This testimony was not only given by well quali-
fied witnesses, but it was perfectly competent under the 
circumstances o f the place; for, in determining the legal-
ity o f  testimony, justice should not be thwarted by any 
rules o f  evidence so technical as to be inconsistent with 
practical knowledge and human experience.

The amount o f  the verdict is a sure indication that de-
fendant was not injured by any evidence o f  the plaintiff 
relating to decedent’s earning capacity, for it is almost 
impossible to conceive that a sober, able-bodied white 
man, forty -four years o f  age, w orking every day, either 
on his farm or as a day laborer, would not be worth more 
than $2,500 to his next o f  kin.

III.

The third assignment o f  error is based upon the ad-
mission (p. 100) o f  the Carlisle M ortuary Tables, as 
found in the 20th volum e o f  the Encyclopaedia of Law 
( 2d E d .) , p. 885.

This Court, in Camden and Atlantic Railroad Com-

pany vs. W illiam , 3 2  V r., 647 , in discussing the admissi-
bility o f  the Carlisle M ortuary Tables, said:

“ It is com m on knowledge that approved mortuary 
tables are in constant use to aid in determining the prob-
able expectancy o f  human life. They are derived from 
statistics preserved through a course o f  years, and have 
become standard by the test o f  subsequent experience^ 
The courts have almost universally availed themselves of 
help from  these sources when expectancy o f  life became 
involved in a judicial proceeding. * * * Among
mortuary tables, those known as the ‘Carlisle Tables of 
M ortality’ stands pre-eminent.
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“Held, that the Carlisle Table of Mortality may be 
assumed to be a standard table and is evidential, irrespec-
tive of the condition of health of the person whose ex-
pectancy of life is the subject of inquiry.

The book offered in evidence is a standard work of 
authority, recognized by our courts, and was evidential 
upon its bare production.

The admission of the book was fortified by the testi-
mony o f Mr. Carrow, who (p. 9 9 ) testified that the book 
contained the Carlisle Mortuary Tables.

In the fifth assignment of error learned counsel mis-
takenly assumes that there was no evidence that defend-
ant failed to provide gates or flagmen at the crossing in 
question, but it will be observed that defendant put in 
evidence three photographs to show the actual physical 
condition of the crossing (p. 1 0 2 ) ; besides, Witness 
Husted (p. 1 4 3 ) Witness Bakely (p. 1 2 2 ) testified 
to the situation in regard to what they saw at the crossing 
a short time after the accident, and as all of the evidence 
of the case failed to show either gates or flagmen, coun-
sel was fully justified in assuming that they had not been 
provided by the defendant.

Respectfully submitted that the judgment should be 
affirmed.

ANDREW J. KING and 
CARROW & KRAFT, 

Attorneys for Defendant in Error.
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HEW JERSEY COURT OF ERRORS AND APPEALS.

New Jer sey, ss .
The State o f  N ew Jersey to the Chief Jus- 

[seae.] tice and other Justices o f  our Supreme Court 
o f Judicature, Greeting: •

For as much as in the record and proceedings, and also 
in the giving o f judgm ent in a certain plaint which was 
in our said Supreme Court o f  Judicature, before you, be-
tween Rosario N otto, administrator o f  Semino Notto, 
plaintiff, and Atlantic City Railroad Company, defend-
ant, in an action in tort, manifest error hath intervened, 
to the great damage o f  the said defendant, as it is sa id ; 
we being willing that the error, if  any there be, should 
in due manner be corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you that if judgment be thereupon given and affirmed, 
then you distinctly and openly send, under your seal, the 
record arid proceedings aforesaid, with all things touching 
the same, to our Judges o f  our Court o f  Errors and A p -
peals in the last resort in all causes, at Trenton, on the 
fourth Tuesday o f  M ay next, together with this writ, 
that the record and proceedings aforesaid being inspected, 
we may cause to be further done thereupon for  correcting 
that error what o f  right and according to the law and 
custom of the State o f  New Jersey ought to be done.

Witness, our Chancellor and President Judge o f  our 
said Court o f Errors and Appeals, at Trenton aforesaid, 
the 13th day o f  M ay, nineteen hundred and seven.

S. D. D IC K IN S O N , 
Clerk.

Tho mpso n  & Co e e ,
Attorneys.

20
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The answer o f  W illiam  S. Gummere, Chief Justice 
within named.

The record and proceedings o f  the plea whereof men-
tion is within named, with all things concerning, the 
same, to the Court o f  Errors and Appeals in the last re-
sort in all causes within specified, at the day and place 
within contained, I certify in a certain schedule to this 
writ annexed, as I am within commanded.

N E W  J E R S E Y  S U P R E M E  C O U R T. 

Rosario  Nott o , Adm r., &c., of

A s yet o f  the twenty-ninth day o f  November, in the 
year o f  our Lord one thousand nine hundred and five. 

W itness, W i l l i a m  S. Gu mme r e , Esq., Chief Justice.

10
W IL L IA M  S. GUM M ERE, 

Chief Justice.

20 Sd min o  Nott o , deceased,

A t l a n t i c  Ci t y  Ra i l r o a d  Co m-

p a n y .

vs.
On  Po s t l a .

In  To r t .

A n d r e w  J. K in g  and H ow a r d  Car r ow ,
Attorneys.

30

W M . R IK E R , jRv 
Clerk.
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At l an t ic  Co u n t y , ss .
The Atlantic City Railroad Company (a  corporation o f  

the State of New Jersey), the defendant in this suit, was 
summoned to answer unto Rosario N otto, administrator 
of all and singular the goods and chattels, rights and 
credits, moneys and effects, which were o f  Semino N otto, 
deceased, who died intestate, the plaintiff herein, o f  a plea 
in an action o f tort, and thereupon the plaintiff, by A n -
drew J. King and H ow ard Carrow, his attorneys, com -
plains for that whereas, the said defendant, before and 10 
at the time o f the com mission o f  the grievances herein-
after mentioned, was the owner and possessor and had 
the management and control o f  a certain steam railroad, 
with its tracks, locomotives and cars, extending from- 
the city of Camden, in the county o f  Camden and State 
of New Jersey, through the town o f  Ham m onton, in the 
county of Atlantic and State o f  N ew  Jersey, to Atlantic 
City, in the county o f  Atlantic aforesaid, occupied and 
operated by the defendant for the conveyance and re-
conveyance o f passengers and freight, for hire and re- g o  
ward, between said terminals and intermediate points.

And whereas, before and at the time o f  the com m is-
sion of the grievances hereinafter mentioned, to wit, on 
the twenty-fourth day o f  August, I9°S> there was and 
still is a common and public road, street or highway in 
the town o f Hammonton, and county o f  Atlantic, and 
State of New Jersey,- called Thirteenth street, for all 
persons to travel, pass or repass, with horses, wagons, 
carriages and the like.

And whereas, the said Semino N otto, in his lifetime, g Q  
to wit, on the day and year last aforesaid, seated in a 
certain wagon or carriage drawn by one horse, which 
said horse and wagon was the property o f  him, the said 
Semino Notto, was riding on and along said Thirteenth 
street, and was lawfully, carefully and cautiously and 
without negligence crossing the tracks o f  the said de-
fendant at a point where said Thirteenth street crosses
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said railroad tracks in the town o f  Hammonton afore-
said, nevertheless, the said defendant so carelessly, ne<di- 
gently and improperly drove, governed and directed a 
certain locom otive and cars on said track that by and 
through the carelessness, recklessness and negligent con-
duct o f  the said defendant, by its servants in that behalf, 
the said Semino N otto, and the said horse and wagon in 
which said Semino N otto was seated, was then and there 
struck by said locom otive with great force and violence, 
and said Semino N otto was then and there killed, and 

10 said horse was then and there killed, and said wagon or 
carriage entirely demolished and destroyed.

And the said plaintiff further avers, that on the eighth 
day o f  September, A . D. nineteen hundred and five, at 
Mays Landing, in the county o f  Atlantic aforesaid, ad-
ministration o f  all and singular the goods and chattels, 
rights and credits, which were o f  Semino Notto, de-
ceased, at the time o f  his death, w ho died intestate, was 
granted in due form  o f  law by Emmanuel C. Shaner, 
Surrogate o f  said county o f  Atlantic, to said Rosario 

2 0  Notto, the plaintiff, and which said letters he brings here 
into Court, and the said Semino N otto left him surviving 
and still living the follow ing next o f  kin, to wit, Katie 
Notto, Philip N otto, Carmilla N otto and Mattie Notto, 
his children.

A nd the said plaintiff brings this suit for the benefit 
o f  said next o f  kin o f  the said Semino Notto, deceased, 
under and according to the provisions o f  an act entitled, 
“ A n  act to provide for the recovery o f  damages in cases 
where the death o f  a person is caused by wrongful act, 

3Q neglect and default,”  approved M arch third, eighteen 
hundred and forty-eight, and the several acts supplement-
ary thereto and amendatory thereof.

A nd the plaintiff avers that he is darrtaged by said 
w rongful act, commission and negligence o f  the said de-
fendant; that the said next o f  kin have sustained great 
pecuniary loss and damage and injury, resulting from
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the said death of the said Semino Notto, all to the plain-
tiff’s damage, ten thousand dollars.

And therefore he brings his suit.
Now comes defendant, Atlantic City Railroad Com-

pany, by Thompson & Cole, its attorneys, and says that 
it is not guilty of any of the trespasses or acts laid to its 
charge in the declaration of the plaintiff, and of this it 
puts itself upon the country.

Therefore, let a jury thereupon come before our Chief 
Justice or some other Justice of the Supreme Court of 
the State of New Jersey, at a Circuit Court to be holden 
at Mays Landing, in and for the county of Atlantic, on 
the second Tuesday of October, in the year of our Lord 
one thousand nine hundred and six, by whom, etc., and 
the same day is given to the parties aforesaid there, etc.

And now, at this day, to wit, the seventh day of No- . 
vember, A. D. nineteen hundred and six, before our said 
Supreme Court, at Trenton, comes the said plaintiff by 
his attorneys aforesaid, and the Justices before whom, 
etc., having first sent hither his record had before him in 
these words, to wit:

Afterwards, to wit, at a Circuit Court holden at 
Mays Landing, in and for the county of Atlantic, before 
Honorable Thomas W. Trencharcl, one of the associate 
Justices of the Supreme Court, .on the tenth and eleventh 
days of October, A. D. nineteen hundred and six, accord-
ing to the form of the statute in such case made and 
provided, comes as well the said plaintiff as the said de-
fendant by their respective attorneys within mentioned 
and the jurors of the.jury between the parties aforesaid, 
in the plea aforesaid, being also summoned, come, who to q O 
speak the truth of the matters and things within con-
tained, being chosen, tried and sworn, say upon their 
oath that the said defendant is guilty in manner and 
form as the said plaintiff hath in the.said declaration al-
leged, and they assess the damages of the said plaintiff 
by reason thereof, over and above the costs and charges
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by him about his suit in this behalf expended, at the sum 
of two thousand and five hundred dollars, and for those 
costs and charges six cents.

Therefore, it is considered that the said plaintiff do 
recover against the said defendant his said damages by 
the Court in form aforesaid found to two thousand and 
five hundred dollars and also sixty-two dollars for his 
costs and charges aforesaid, by the Court now here ad- 
judged to the said plaintiff and with his assent, which 
said damages, costs and charges in the whole amount to 
two thousand and five hundred and sixty-two dollars.

Judgment signed this seventh day of November, A. D. 
nineteen hundred and six.

WM. S. GUMMERE,
c. J.

I. WiiyiviAM R ik ^r , Jr ., Clerk of the Supreme Court 
of the State of New Jersey, do certify that the foregoing 
is a true copy of the judgment entered in the above stated 
cause as the same remains of record in my office.

In testimony whereof, I have set my hand and the seal 
of said Court, at Trenton, this eighteenth day of May, 
A. D. nineteen hundred and seven.

[srlAi,] W m . Rikr ,r , Jr .,
Clerk.

30
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n e w  j e r s e y  s u p r e m e  c o u r t .

R o s a r i o  N o t t o , Administrator,

&c.,

vs.

At l a n t ic  Ci t y  R a i l r o a d  Co m -

pa n y .

T E S T IM O N Y .

Before Honorable Thom as W . Trenchard, Ju dge, and 
jury.

Appearances:

For plaintiff, A . J .  K i n g , *Es q . ; M e s s r s . Ca r r o w  
& K r a f t .

For defendant, M f s s r s . T h o m p s o n  & Co l F.

Mr s . Ch a l k l Fy  So o y , sworn.

Direct examination.

By Mr. C arro w :

Ques. Where do you reside, M rs. So oy?
Ans. Thirteenth street.
Ques. Now you live on Thirteenth street, in Hammon- 

ton?
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Ans. Yes, sir.
Ques. Did you live there last August ?
Ans. Yes, sir.
Ques. Do you live alone or are you married?
Ans.‘ I am married.
Ques. What is your husband’s name ?
Ans. Chalkley A. Sooy.
Ques. Chalkley A. Sooy?
Ans. Yes, sir.
Ques. How long have you resided in Hammonton? 
Ans. I have resided in Hammonton seven years last 

September.
Ques. Did you know Semino Notto?
Ans. Only by seeing him pass the house. I never 

spoke to the man.
Ques. You knew him by sight?
Ans. Yes, sir.
Ques. Now, do you remember the date of the accident? 
Ans. Yes,, sir.
Ques. When was it?

20 Ans. On the twenty-fourth day of August last, in last 
year.

Ques. You mean 1 9 0 5 ?
Ans. Yes, sir.
Ques. Where were you when it occurred?
Ans. I was standing on the road, out on the road, 

waiting for my family to come home to supper.
Ques. On the road in front of your dwelling house? 
Ans. Yes, sir.
Ques. How far is that from the railroad tracks?

30 Ans. It would be about between thirteen and fourteen 
rods, as far as I know.

Ques. Which way were you looking?
Ans. I was looking up towards the Reading road. 
Ques. The Reading Railroad?
Ans. The Reading Railroad.
Ques. Now, did you see anybody?
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Ans. I saw these Notto folks.
Ques. Semino Notto?
Ans. Yes, sir.
Ques. And his wife?
Ans. And his wife.
Ques. What were they in?
Ans. They was in a kind of farm wagon, I call them.
Ques. How far were they—what street were they on ?
Ans. Thirteenth street.

. Ques. Were they coming towards yon ?
Ans. Yes, sir.
Ques. How far were they from the railroad tracks 

when you first saw them ?
Ans. From the side he was killed about twenty feet, 

as far as I know.
Ques. When you first saw them ?
Ans. Yes, sir.
Ques. What was he. doing when you first saw him?
Ans. He was pulling this way with his horse.
Ques. Stopping his horse? '

(Objected to.)

Ques. What do you mean by “pulling this way” ?
Ans. Trying to pull his horse back was what I seen, 

and then he started on. He looked up and looked down 
four or five times, and he started and stopped again, but 
he kept on going this way with his lines.

Ques. What do you mean “by going that way” ?
Ans. Pulling his horse back, I suppose.
Ques. What did you see him doing when you first saw BO 

him pulling his horse back ?
Ans. I saw him walking with his horse towards the 

road, railroad, and I saw him go this way, and I saw 
him look up and look down four or five times, and then 
he walked on and looked up and looked down, and then 
he started to pull up again, pull up with his horse again,

2
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and I stood there and looked, and then I was going to 
say to a friend I had visiting, “ What is the matter with 
that man—”

Ques. Never mind your friend.
Ans. I was going to make a remark because I had no 

one else to make it to.
Ques. Just leave that out, please. What happened to 

him thert ?
Ans. He was killed. An express came down and 

■j q̂  killed him. Didn’t kill him instantly, but killed his wife 
instantly.

-Ques. How near was he to the tracks when he first 
did that, pulled up his horse and looked ?

Ans. About twenty feet the first time.
Ques. The first time ?
Ans. Yes, sir.
Ques. Where was he the second time ?
Ans. He was nearer. He had walked on a little and 

then he stopped and pulled up again and looked up and 
looked down.

Ques. Between the twenty feet and the railroad? 
Ans. Yes, sir.
Ques. Well, now, was the express train within sight or 

within hearing?
Ans. I didn’t hear it at all.

.Ques. Was it within sight?
Ans. I didn’t see it at all until I seen it when it struck 

the folks.
Ques. Did you hear any whistle or bell rung?
Ans. No, sir; I didn’t hear the whistle blown?

30 Ques. Or bell rung?
Ans. No, sir.
Ques. For that crossing?
Ans. No, sir.
Ques. You say that no whistle was blown or bell rung. 

What do you say in regard to that?
Ans. I said that I didn’t hear the whistle blown.



II

Mr. Cole: I object. H e asked the witness whether 
she heard the whistle blown or bell rung, and she says 
no, and then he asked- her, “ W as the whistle blown or 
bell rung?” I submit to the Court he should ask what 
she saw or heard.

The Court: With respect to a m atter o f this sort coun-
sel should refrain from leading. The question in hand, 
however, does not seem to me to be leading. Y o u  m ay 
proceed. 10

(Question and answer repeated.)

Ques. What did you do when you saw  the cra sh ; what 
did you do ?

Ans. I said, “ I wonder what is the matter. A ll the 
folks have disappeared,”  when the express went by.

Ques. What do you mean by “ all the folks have dis-
appeared” ?

Ans. The people I seen coming down Thirteenth street, ^  
Notto and his wife.

Ques. Had disappeared?
Ans. Yes, sir.
Ques. Well, did you see them?
Ans. I didn’t see them after. I didn’t go near the 

railroad because I didn’t go on account o f m y condition, 
pregnant.

Ques. You were pregnant at the tim e?
Ans. Yes, sir.
Ques. Do you know what the condition w as in the 

cornfield alongside of Thirteenth street? 3 0
Ans. Well, the corn what I seen was. high.
Ques. How near did that come to the railroad, do you 

know?

(Objected to on the ground that' the actual m easure-
ments should be produced. Question allow ed.)
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(Whereupon the defendant, by its counsel, prays a bill 
of exceptions, which is hereby allowed and sealed accord-
ingly.)

T h o m a s  W. T r e n c h a r d , rseae]
l  S ’; C.

(Question repeated.)

Ques. I mean the corn.
Ans. The corn? Well, three or four feet, I should

,10 think.

Cross-examination.

By Mr. Cole:

Ques. Mrs. Sooy, do you think you have a very good 
idea of distances ?

Ans. I haven’t a very good idea of distances. I never 
bother about them.

20 Ques. How far would you think it was across this 
room ?

Ans. From my house to the railroad?
Ques. No, across this room here. How many feet do 

you think it is across this room ?

The Court: From that.wall to that wall.

Ans. How many feet, do you say ?
Ques. Yes.

qj q Ans. About forty feet.
Ques. This corn that you saw, was it on the top of the 

bank or at the bottom of the bank?
Ans. On the top of the bank.
Ques. How far did the bank begin from the nearest 

rail of the track on which the train was? How far was 
it from the nearest rail of the track on which the train 
was coming?



13

Ans. Well, about three or four feet.
Ques. From the nearest rail to the beginning of the 

bank?
Ans. Yes, sir.
Ques. Did that bank slope or was it straight up and 

down ?
Ans. It is kind of a straight bank.
Ques. You are quite clear about that, are you, that it 

was straight ?
Ans. As far as I saw it, yes.
Ques. Did you see a telegraph pole on the top of the 

bank ?
Ans. I can’t answer that question.
Ques. You don’t remember seeing the telegraph pole?
Ans. I don’t remember seeing it. It might have been 

there, but I don’t remember it.
Ques. Do you remember seeing a sign post on the 

highway, Thirteenth street, “Look out for locomotive,” 
or, “Stop, look and listen” ?

Ans. Yes, sir. \
Ques. Which side of the railroad track was that on, 20 

the side from which Notto was coming or on the side 
where you were standing?

Ans. There was one on the side where I was standing.
Ques. Was there one on the other side?
Ans.-1 just can’t tell you that, either.
Ques. Don’t you know whether there was a sign board 

on the side of the track coming from Folsom? He was 
coming from the direction of Folsom, wasn’t he ?

Ans. Yes, sir.
Ques. Wasn’t there a sign post of the railroad com- 80 

pany on that side of the railroad ?
Ans. I can’t answer that question,
Ques. How long have you been living there?
Ans. I have lived there four years, but I never bothered 

to go to the railroad.
Ques. Don’t you ever use Thirteenth street?
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Ans. Towards town I do.
Ques. Never use it towards Folsom?
Ans. Not much.
Ques. Now, which side of Thirteenth street do you live 

on? That is, are you towards Atlantic City or towards 
Camden ?

Ans. Towards Camden.
Ques. Is your house directly on Thirteenth street?
Ans. Goes back a little. 

j q  Ques. Back off of the road?
Ans. Yes, sir.
Ques. What time of day was it that this train came 

along ?
Ans. Between fifteen and twenty minutes to six.
Ques. Were you standing right out in the highway?
Ans. Yes, sir.
Ques. And how far were you standing on Thirteenth 

street from where Notto was when you say he was twen-
ty feet from the track?

Ans. Well, between fourteen rods.
Ques. Fourteen rods?
Ans. Yes, sir.
Ques. How many feet do you understand there are in 

a rod?
Ans., Sixteen.
Ques. Sixteen feet. And you say you were how many 

rods ?
Ans. Fourteen.
Ques. Do you know where the Pennsylvania Railroad 

tracks are?
Ans. Yes, sir.
.Ques. Plow far is it from the Reading Railroad tracks 

to the Pennsylvania Railroad tracks?
Ans. Why, I should think nearly thirty rods.
Ques. Are you between the Reading and Pennsylvania 

tracks ?
Ans. Yes, sir.
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Ques. Are you nearer the Pennsylvania tracks or nearer 
the Reading?

Ans. I am nearer the Reading.
Ques. How far is it from the near rail of the track 

toward where you were standing and the near rail of the 
track to which Notto was approaching? Do you under-
stand that?

Ans. I ŵas further from the railroad than Notto was. 
Ques. You were further from the railroad than Notto 

was?
Ans. Yes, sir.
Ques. When you first saw Notto?
Ans. Yes, sir.
Ques. When you first saw Notto, you were further 

than he was?
Ans. Yes, sir.
Ques. He was walking his horse?
Ans. Yes, sir.
Ques. The wagon was an open one?
Ans. Yes, sir.
Ques. What kind of a day was it?
Ans. About another day like to-day.
Ques. Clear day?
Ans. Yes, sir.
Ques. You didn’t see this train ? '
Ans. No, sir.
Ques. Until it struck?
Ans. No, sir; I didn’t.
Ques. Were you looking up towards Rosedale?
Ans. No, sir; I was looking up towards Folsom road.
Ques. How far is it from Thirteenth street crossing; to 30 

Rosedale? 8
Ans. Thirteenth street crossing to Rosedale?
Ques. Yes.
Ans. I don’t know.
Ques. \ou know where Rosedale is ?
Ans. Yes, sir.

20



i6

Ques. Is the track of this company at Thirteenth street 
and as it goes towards Camden straight or crooked?

Ans. The track of the Reading?
Ques. Yes.
Ans. There is what they call Nivison’s Hill there.
Ques. Is the track straight? Does it run straight or 

crooked ?
Ans. It runs straight.
Ques. How far does that track run straight from Thir- 

teentli street crossing towards Camden before it turns 
or becomes crooked?

Ans. I don’t know.
Ques. Well, doesn’t .it run straight as far as Winslow 

Junction ?
Ans. I don’t know; couldn’t tell you.
Ques. Have you ever ridden over that road?
Ans. Yes, sir.
Ques. How long was it that you were over thè road?
Ans. It has been a year since I was on the Reading 

road.
*** Ques. You were on over a year ago?

Ans. Yes, sir. You mean by train?
Ques. Yes.
Ans. Yes; over a year.
Ques. You didn’t hear any whistle that day?
Ans. No, sir.
Ques. None at all?
Ans. I didn’t hear it.
Ques. Didn’t hear any bell?
Ans. No, sir.

30 Ques. You were near enough, I suppose, to hear a 
whistle if one had been blown?

Ans. Yes, sir. I can hear a whistle when I am in the 
house, even.

Ques. And you didn’t hear any at all?
Ans. No, sir.
Ques. How far had the horse gotten on the track on 

which the train was before it was struck ?
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Ans. I couldn’t tell you, because I told you I wasn’t 
near the track. I didn’t leave the front of my house.

Ques. Then you weren’t able to see very well ?
Ans. Yes, sir; I could see.
Ques. Were you able to see very well what took place 

at the crossing ?
Ans. Yes, sir.
Ques. Well, now, I would like to know, if that is so, 

how far on the track the horse had gotten when it was
struck? I S

Ans. I couldn’t tell you.
Ques. On which side of the wagon was Mr. Notto sit-

ting?
Ans. Sitting towards the bank.
Ques. That is towards Camden?
Ans. Towards Camden.
Ques. He was nearest to the train ?
Ans. Yes, sir.
Ques. Was he driving?
Ans. Yes, sir.
Ques. And he was on the left-hand side of the wagon 2 0  

driving ?
Ans. Yes, sir; as far as I saw of him.
Ques. Well, you saw him, didn’t you?
Ans. Yes, sir; I saw him.
Ques. Did any other train pass Thirteenth street cross-

ing while you were looking at Mr. Notto?
Ans. No, sir.
Ques. Now, how far was the horse’s head from the 

nearest rail of the track on which the train was when Mr.
Notto stopped? 30

Ans. Well, the second stop when I seen him, twenty 
feet. I didn’t see nothing of him after he made the sec-
ond move.

Ques. You didn’t see anything of him, do you mean, 
after he stopped at twenty feet from the track ?

Ans. I seen him move once after that and look up and 
look down.

3
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Ques. Did he stop when his horse’s head was twenty 
feet from the track?

Ans. Yes, sir.
Ques. And then he started on ?
Ans. Yes, sir; and stopped again.
Ques. Was his horse walking?
Ans. Yes, sir.
Ques. He stopped again?
Ans. Yes, sir.

TO Ques. Where was his horse’s head with relation to 
the near rail when he stopped the second time?

Ans. I think it would be about six or eight feet.
Ques. Then did he drive on?
Ans. He started to drive and I didn’t see any more of 

him.
Ques. But you know that he stopped when his horse’s 

head was within six or eight feet of the rail ?
Ans. Yes, sir.
Ques. Came to a dead stop?
Ans. Yes, sir.
Ques. Did you then see him look up the track?
Ans. Yes, sir.
Ques. And then he drove on ?
Ans. Yes, sir.
Ques. And so far as you know he didn’t stop again? 
Ans. No, sir.
Ques. Have you ever stood on Thirteenth street cross-

ing on the side of the railroad track from which Notto 
was coming to see how far you could go back from the 
near rail of the track on which the engine was and see 

30 straight up that track ?
Ans. Yes, sir; I went over there one day.
Ques. When was that ?
Ans. Just after the man was killed.
Ques. Where did you stand ? How far were you from 

the track ?
Ans. I was about six or eight feet from the track.
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Ques. Stood six feet from the track. Were you in 
Thirteenth street?

Ans. In Thirteenth street.
Ques. And you stood six feet from the track?
Ans. Yes, sir.
Ques. Which way did you look?
Ans. I looked up towards Camden.
Ques. Could you look Up the railroad track?
Ans. Very little.
Ques. What was in your way?
Ans, This bank at the time.
Ques. How high is this bank?
Ans. I don’t know.
Ques. You say the bank was in the way at times?
Ans. Yes, sir.
Ques. What do you.mean by that?
Ans. You couldn’t see so very well.
Ques. Could you see at all ?
Ans. Yes, I could see about—well, I could see a little 

way up the railroad track.
•L . r>rv
Ques. How far could you see when you were six feet 

away?
Ans. About thirteen rods up.
Ques. Did you try it from any other point ?
Ans. No, sir; I didn’t.
Ques. So you were standing six feet from the near 

rail of the track looking towards Rosedale, and you 
couldn’t see but thirteen rods. Is that true ?

Ans. That is so.
Ques. What was there beyond the thirteen rods that 

prevented you from seeing further? 30
Ans. I don’t know. I didn’t take so much notice.
Ques. Why did you go there and stand to take that 

observation ?
Ans. Well, I walked over there because I seen a good 

many other people going there.
Ques. That is why you went?
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Ans. Yes, sir.
Ques. Can you give me the exact date, Mrs. Sooy, that 

you were there?
Ans. No, sir; I don’t think I could.
Ques. Did he appear to be pulling his horse back as he 

approached this crossing in order to stop the horse?
Ans. Yes, sir.
Ques. Was he still pulling on the horse when you 

last saw him ? .
3m  Ans. Yes, sir.

Ques. The last thing you saw him doing was pulling 
his horse as though trying to keep it off the track?

Ans. Yes, sir.

C h a r l e s  K i n g , sworn.

Direct examination.
20

By Mr. Carrow:

Ques. Where do you reside, Mr. King?
Ans. At Stratford, in Camden county, New Jersey.
Ques. Are you a surveyor as well as a counsellor-at- 

law?
Ans. I am and have been for twenty-five years.
Ques. Are you familiar with the crossing where the 

railroad intersects Thirteenth street, in Hammonton? 
gQ Ans. Perfectly so.

Ques. Were you familiar with it on the twenty-fourth 
of August of last year?

Ans. I can’t say that I was familiar with the details 
of the exact condition on the twenty-fourth of August 
of last year. I hadn’t been at that particular point for 
some little time prior to that date.

Ques. Were you raised in that neighborhood?



Ans. I took up my residence in Hammonton when I 
was nine years old and lived there for over twenty years,
twenty-five years. . ..

Oues. Were you familiar with that crossing?
Ans. Perfectly familiar with it.
Ques. Were you familiar with it as it was in August,

1905?
Ans. Yes.
Ques. Now, on the side of Thirteenth street, in the 

direction of Camden, what is there ? i q
Ans. Thirteenth street is cut. There is a cut on Thir-

teenth street, and the slope rises quite rapidly southwest-
erly from the crossing of the Reading Railway, or At-
lantic City Railway.

Ques. What do you mean by a cut?
Ans. The earth or natural level of the soil has been 

depressed by cutting it out and leaving a bank on either 
side of the road.

Ques. How high is the bank in the direction of Cam-

den? 2 0Ans. I shall have to refer to my map.
Ques. All right, go ahead.
Ans. I made a survey of this location on the third day 

of May, 1906, and took the measurements which are in-
dicated on this plan.

Ques. How high is the embankment?
Ans. I find the bank immediately adjacent to the rail-

road at that point five feet and eight-tenths above the 
level of the bottom of the railway construction, five feet 
and eight-tenths, the bank is.

Ques. How near does the bank come to the rails of the » 0  
railroad ?

Ans. You refer to the bottom of the bank or top of 
the bank?

Ques. Bottom of the bank.
Ans. The bottom of the bank comes within eight feet 

of the southwesterly rail of the south bound track, the
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nearest rail on the southwesterly side, and the top of the 
bank is distant fourteen feet from  the same rail.

Ques. D o you know whether anything was planted on 
top o f  this bank in the month o f  August, 1905?

Ans. I do. Corn stubs o f  that crop o f  corn were there 
when I first visited the spot after the accident occurred.

Ques. W hat else was there?
Ans. The brush that lines the side Of the road for some 

distance from  the railway track southwesterly along the 
•i q  side o f  the road between the track o f  the road as used 

and the corn field.
Ques. H ow  high were these bushes?
Ans. From  two feet up to quite large trees, twenty feet 

high, I should judge, and also there was a considerable 
grow th o f  Indian grass bordering the road and bordering 
the railroad bank between the corn field and the edge of 
the bank.

Ques. D id you observe any brush on the railroad bank?
Ans. I did.

. .  Ques. H ow  high? W as there much or little?

By M r. C o le :

Ques. W hen was this, M r. K ing, that you observed 
that?

Ans. I went there previous to the time I made this sur-
vey first. I observed some brush along the railway bank 
at that time.

Ques. W hat time was that?
Ans. That I can’t say, but—

30
M r. C ole : I object to  this testimony unless it is re-

lated to the time o f  the accident.

Ans. It was shortly after the time o f  the accident. I 
can’t state a specific date when I first visited the scene 
o f  the accident.
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By Mr. Carrow:
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Ques. What about the brush and the Indian grass ?
Ans. Most o f the brush and the Indian grass had been 

removed at the time I made this survey, on the third day 
of May, 1906.

Ques. How do you know it had been removed ?

(Objected to as being irrelevant and incom petent to  ® 
what happened in May, 1906!)

The Court: What was the condition o f  the top o f  that 
bank at the time o f the accident is relevant.

Mr. Cole: He is talking o f  something that happened 
in May, 1906.

The Court: If it can be shown that since the happening 
of this accident that brush has been cut down, isn’t that 
relevant ?

Mr. Cole: I think not. I ob ject to  it.

The Court: I think it is.

(Whereupon the defendant, by its counsel, prays a bill
0 exceptions, which is hereby allowed and sealed ac-
cordingly.)

T h o m a s  W . T r e n c h a r d , [ s e a e .] ^
J. S. C.

Ques. How do you  know  that the grass and brush 
were cut and removed before you  made that survey ?
,u . . Slmp!y by the statements o f those w ho lived in 
tne vicinity.
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Mr. Carrow: Strike that out, then.

Mr. Cole: I will ask your Honor now to charge the 
jury to ignore that testimony.

The Court: Yes. Gentlemen, you will entirely 
ignore that testimony. It will be stricken out.

Ques; I ask you, then, whether when you made that 
survey there was any brush or Indian grass on the em- 
bankment on the side of the railroad ?

Ans. The brush had been removed previous to that 
time. I noticed the stumps and stubs of the grass where 
it had been recently cut, and I noticed the—

(Objected to as incompetent and irrelevant. Testi-
mony admitted.)

(Whereupon the defendant, by its counsel, prays a 
bill of exceptions, which is hereby allowed and sealed 

20  accordingly.)
T h o m a s  W. T r d n c h a r d , [se al .]

• J .S .C .

Ans. —and noticed the Indian grass which had been 
recently cut.

Ques. How could you tell it had been recently cut?
Ans. By the matter of the stumps and stubs. It had 

been the growth of the previous year and it hadn’t been 
cut long enough to have rotted down to enable me to 

30 tell that it had been cut within the last few months, 
within a period of six months. Further up the railroad 
track towards Camden northwesterly there still remains 
some brush and bushes which hadn’t been cut and some 
Indian grass which hadn’t been cut on the date of my 
survey.

Ques. How high were the bushes and how high was 
the Indian grass?
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Ans. From two to three feet high.
Ques. Did you see this particular spot at this cross-

ing in the month of August, 1905 ?
Ans. I did not.
Ques. Did you see it in the m onth o f Septem ber,

i9°5? . . .Ans. I can’t answer with positiveness as to that.
Ques. In the month o f O ctober, 1905?
Ans. It was some time during the m onth o f Septem -

ber or October, if my m em ory serves me right.
Ques. What did you observe, if you  observed any-

thing, with reference to the brush and Indian grass or 
anything else on the railroad em bankm ent at that cross-
ing? . \

Ans. I observed that it had been recently cut and 
cleared off.

Ques. Was that in 1905?
Ans. Yes.
Ques. I think you said you  observed that when you 

made the survey? 0 q

Ans. I also observed it then. The same condition  “  
prevailed both times.

Ques. What did you see in the fall ?
Ans. I saw the corn stubble where the corn had been 

recently cut. The crop  o f the year 1905 had been cut 
down and the corn stubble remained there, corn stubble 
of that year.

Adjourned to O ctober n t h , 1906, 10 A . M.

30

4
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M a y s  L a n d i n g , N. J., Thursday, Oct. nth, 190 6.

Trial of the cause resumed at 1 0  A. M.

C h a r g e s  K i n g , resumed.

By Mr. Carrow:

Mr. Carrow: At this point I desire to state to your 
Honor that I have an admission in writing from the de-
fendant that the Atlantic City Railroad Company owned 
and operated the train which struck the deceased, and 
that the deceased’s death was occasioned by that col-
lision.

I would also at this same time, in order that I may not 
forget it, introduce the letters of administration that 
were granted by the Surrogate of this county to Rosario 
Notto, this plaintiff, upon the estate of Semino Notto.

(Letters of Administration marked Exhibit Pi.)

Ques. Now, Mr. King, you say you made a map?
Ans. I did.
Ques. Have you the map here ?
Ans. The map is there with you.
Ques. That is the map?
Ans. That is the map.

30  Mr. Car row: I offer this map for illustration.

Mr. Cole: Objected to, even for the purpose of illus-
tration.

The Court: I don’t think it has been proved yet, 
Judge Carrow.
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Mr. Cole: I object to it on the ground that there 
are things on that map that are improperly there. It is 
not such a map as should be permitted to go in evi-
dence, even for illustration.

Ques. What does this map represent ?
Ans. It represents the intersection of Thirteenth 

street and the Atlantic City Railroad, in the town of 
Hammonton, and the physicial conditions immediately 
surrounding the scene of this accident which caused the i q  
death of the—

Ques. You are a surveyor?
Ans. I am.
Ques. How much experience have you had?
Ans. Twenty-five years.
Ques. Do you practice your profession as a surveyor 

yet?
Ans. Yes.

Mr. Carrow: I offer the map for illustration. r>Q

The Court: It will be admitted for that purpose only.

Mr. Cole: I object to it.

By Mr. Cole:

Ques. You have indicated on this map what you call 
the cornfield, trees and brush, Indian grass, grass and 
bushes. You have actually got lines there which I as- 
sume are supposed to indicate that ?

Ans. That is correct.
Ques. Do you pretend to say that what appears on that 

map concerning the cornfield, grass and bush and Indian 
grass is put there by a survey, by measurements?

Ans. Each individual corn hill is not placed there ac-
cording to scale, according to survey. I didn’t locate
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the individual position o f  each corn hill. I indicated and 
illustrated upon the map the general location o f that corn-
field, and the line along the railroad indicates accurately 
the relation o f  the cornfield with the railroad track.

Ques. W hen was the first day you were there after 
the twenty-fourth day o f  August, 1905 ?

Ans. I can’t state with positiveness.
Ques. D id you make a record o f  it?
Ans. I did not.

1 () Ques. D idn ’t you g o  there for the purpose of being a 
witness in this case ?

Ans. N ot at that time.
Ques. W hen did you first g o  there for the purpose of 

being a witness in this case?
Ans. On the date indicated on that map.
Ques. W hich is M ay 3d, 1906?
Ans. Yes.
Ques. A nd that was the day your survey was made?
Ans. Yes.

2 q  Ques. A nd your survey— that is, what appears on the 
map, is a result o f  a survey made on M ay 3d, 1906?

Ans. Yes.

Mr. C o le : I object, first, that it is an improper map to 
g o  to the jury  because o f  this cornfield, Indian grass and 
so forth representations, and because there is nothing 
to indicate the same conditions existed at the time of this 
survey as at the time o f  the accident.

By Mr. C arrow :
30

Ques. W hat, if anything, did you discover in the na-
ture o f  a cornfield at that crossing ? I mean, in May, 
when you made this survey.

Ans. Corn stubble, evidences o f  the existence o f a crop 
o f  corn which had been planted there the previous year.

Oues. The corn hills and corn stubble ?
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Ans. Yes.
Oues. Is that what is represented on this map?
Ans. Yes, sir.
Oues. Is it the corn stubble and the corn hills ?
Ans. Yes.
Ones. That you saw when you made the survey ?
Ans. Yes.
Ques. Now, with regard to the lines indicating bushes, 

the line—what do these lines indicate?
Ans. Indicate bushes and Indian grass. q
Ques. Did you see the bushes and Indian grass when 

you made this survey ?
Ans. I saw many of the bushes and I saw the stubble 

of the bushes and Indian grass which had been cut im-
mediately adjoining the railroad bank, and those lines 
are for the purpose of indicating the position of those 
bushes and stubble which grew at the points indicated on 
the map.

Oues. Now, can you say from the observation that you 
made of the grass and bushes that had been cut whether 
the cutting was recent or old? 20

Ans. The cutting was recent.
Ques. How do you know that?
Ans. From the character of the stubble and the stumps 

of the bushes.
Ques. How would you determine that?
Ans. Why, by the character of the stumps and stubble.
Ques. You said that before; just give us a few facts.
Ans. Well, grass which has been recently cut leaves 

a stubble which is intact, which shows the cutting of the 
scythe or the instrument which has been used in the cut- 30  
tmg. If it has been cut for a great length of time, decay 
will set in and the grass stubble will rot away and leave 
no evidence, but the grass stubble was there intact and 
the stumps were fresh, showing that it had been recently 
cut. . AN ■ A /

Ques. Is that what you meant to illustrate by these 
lines ?



Ans. Yes, and also many of the bushes along up the 
road southwest from the railroad track along up Thir-
teenth street, many of these bushes still remain. There 
are some quite large trees there, fifteen or twenty feet 
high.

Ques. Mr. King, how far did the cornfield extend 
down Thirteenth street in the direction of Folsom?

Ans. It extended three to four hundred feet, at least.
Ques. Now, with reference to the cut, what was Thir- 

t q  teenth street like in the direction of Folsom?
Ans. Thirteenth street rose. The grade was an as-

cending one from the railroad track.
Ques. Will you be kind enough to indicate on that 

map where Thirteenth street is, Mr. King? Where is 
Folsom ?

Ans. Folsom is about three miles from the railroad 
in a southwesterly direction.

Ques. Now, where is Hammonton?
Ans. This is within the town of Hammonton. The 

depot at Hammonton, the main part of the town, is one- 
third of a mile from Thirteenth street down this way.

Ques. Where is Thirteenth street?
Ans. These lines indicate the position of Thirteenth 

street.
Ques. Which way does Thirteenth street run?
Ans. Northeast and southwest.
Ques. Where is Mrs. Sooy’s house?

' Ans. Mrs. Sooy’s house is indicated right here upon 
the map, the first house on the northwest side of Thir-
teenth street, northeast of the Atlantic City Railroad, dis- 

30 taut two hundred and forty-three and four-tenths feet 
from the south-bound track.

Ques. Where is the city of Camden?
Ans. The city of Camden is in a northwesterly direc-

tion, as indicated on the map.
Ques. Where is Atlantic City?
Ans. Atlantic City is in a southeasterly direction.
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Ques. How many tracks are there there; railroad 
tracks ?

Ans. Two tracks, south bound and north bound.
Ques. What is the space between the tracks ?
Ans. Space between the tracks I think is eight feet; 

seven or eight feet.
Ques. What is the scale of the map ?
Ans. The scale of the map is thirty feet to an inch.
Ques. What is the width of Thirteenth street?
Ans. Fifty feet. . j, q
Ques. What is the depth of the cut of Thirteenth street 

at the railroad crossing ?
Ans. I have here a cross section of Thirteenth street 

at the point where the accident occurred and showing 
the—

Ques. heave that out.
Ans. The height of the bank aclj acent to the railroad is 

five feet and eight-tenths.
Ques. At what point?
Ans. Adjacent to the railroad on Thirteenth street.
Ques. How close is the embankment alongside of the 

railroad tracks?
Ans. The distance from the—
Ques. The beginning of the embankment?
Ans. The distance from the near rail; that is, the 

southwest rail of the south bound track to the bottom 
of the bank is eight feet.

Ques. What is the distance from the top of the bank 
to the railroad?

Ans. Fourteen feet to the same point. In other words, 
the slope of the bank occupies a space of six feet. . & 0

Ques. Do you know the length of a horse ?
Ans. The length of a horse, an ordinary horse, is about 

seven feet to seven and a half.
Ques. How near would a person sitting in a wagon—  

did you make observations by sitting in a wagon ?
Ans. I did. I drove down in an ordinary lumber 

wagon, farm wagon, from a point from seventy-five to
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10

a hundred feet southwest o f  the railroad on Thirteenth 
street down to the railroad track for the purpose of mak-
ing an experimental observation.

Ques. How close would your horse be to the railroad 
tracks before you could see an approaching train?

Ans. The horse’s head would be practically on the rail 
on the track.

Ques. Before you could see a train coming?
Ans. Before you could get a clear view up and down 

the tracks in either direction.
Ques. Is the railroad straight or curved ?
Ans. Straight.

Cross-examination.

By Mr. Cole:

Ques. How far is the telegraph pole on the top of the 
bank from the nearest rail?

Ans. I have the telegraph pole indicated here; twenty- 
20 six feet.

Ques. How far is the signal board on the Folsom side 
of the rail to the nearest rail ?

Ans. I didn’t indicate the exact position of the signal 
board.

Ques. One there, isn’t there?
Ans. There is one there.
Ques. Why didn’t you put that on ?
Ans. I overlooked it, I suppose.
Ques. Don’t you know whether you overlooked it or 

3 0  not?
Ans. Certainly I did.
Ques. Then your map does not correctly represent the 

situation there?
Ans. It doesn’t indicate every tie or every possible ob-

ject that exists there; no. I didn’t conceive that it is 
necessary to locate the signal board.
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Ques. Did you go there and make this survey for the 
purpose of this suit ?

Ans. I did. %'/+>: j
Ques. Are you interested in this suit?
Ans. No, sir.
Ques. As a lawyer?
Ans. No; I am not counsel in the case.
Ques. That is not the question. Are you interested as 

a lawyer in this case?
Ans. No.
Ques. Have no financial interest in the outcome ?
Ans. No:
Ques. Your father is the attorney o f record, isn’t he?
Ans. Yes.
Ques. What significance did you think it would have to 

put this building on here that is a hundred and forty- 
five feet, according to your map, southwest of the rail-
road track, and yet omit a signal board that is near the 
track ?

Ans. The building was an important physical object in 
the vicinity. 20

Ques. How far is the building away from the track?
Ans. One hundred and forty-five feet.
Ques. How far is it from— did you make a survey of 

the distance from Thirteenth street crossing to Rose- 
dale?

Ans. From Thirteenth street to Rosedale?
Ques. Yes.
Ans. I haven’t made a recent survey from Thirteenth 

street to Rosedale.

J r  ^°U ma^e a survey i ° r the purpose of this 3 0  

Ans. I made this survey.
Ques. Does that show the distance from Thirteenth 

street crossing to Rosedale?
Ans. Rosedale is a mile from this location.
Ques. Will you note my question, please, Mr. King?
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(Question repeated.)

Ans. It does not.
Ques. How far is the track of the defendant company 

straight towards Camden from Thirteenth street cross-
ing?

Ans. According to my recollection, it is straight to a 
point near and perhaps beyond Winslow Junction.

Ques. How far is that from Thirtenth street? 
j q  Ans. Two miles and a half.

Ques. Does this bank finally slope to nothing towards 
Camden ?

Ans. It does.
Ques. How far from Thirteenth street crossing is it 

that the bank slopes to nothing? Did you survey it?
Ans. I didn’t make any measurement of the exact 

distance.
Ques. Don’t tell us, then, because I will have actual 

measurements. Where did you get your information as 
to the width of Thirteenth street?

Ans. I was formerly a resident of Hammonton and 
was employed by the Town Council of the town of 
Hammonton to establish these streets many years ago 
and an ordinance was passed by the town of Hammon-
ton establishing the width of all streets at fifty feet.

Ques. This bank, then, is in the street, is it?
Ans. Yes.
Ques. How much of the bank is in the street?
Ans. The bottom of the bank is within ten feet of the 

center of the street and the top of the bank is within 
fifteen feet of the center of the street.

Ques. How far does the bank run back from the rail-
road towards Folsom in the street?

Ans. In Thirteenth street?
Ques. Yes.
Ans. Why, from the bottom of the bank?
Ques. Yes.
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Ans. Fifteen feet.

Mr. Carrow: He didn’t understand that. He says, 
towards Folsom.

Ans. I understand. The bank runs back three hun-
dred and thirty-two feet.

Dues. According to this map— what is there on this 
map to indicate that the bank slopes ?

Ans. The distance between the two black lines as in- i n  
dicated on the map shows the slope of the bank each 
way along the railroad and along Thirteenth street.

Mr. Cole: Before I ask him another question, there 
was some controversy about the admission of this map.
Did your Honor rule that that map was admitted ?

The Court: I admit the map for the purpose of illus-
tration.

on
Whereupon the defendant, by its counsel, prays a bill 

of exceptions, which is hereby allowed and sealed ac-
cordingly.)

T h o m a s  W. T r e n c h a r d , [ s e a l .]
J. S. C.

Ques. When did you make your observation as to the 
distance you could see the train ?

Ans. At the time I made my survey.
Ques. Where was your wagon with relation to the 

bank on Thirteenth street ?
Ans. The wagon was in the middle of the road, Thir-

teenth street.
Ques. That is, in the middle of the road as of a width 

of fifty feet ?
Ans. Yes, sir.
Ques. How high from the road were your eyes 

when you made this observation ?



36

Ans. From four to five feet. How high above the 
ground, you mean?

Ques. Yes. Were you in the wagon?
Ans. I was in the wagon.
Ques. How high is the wagon?
Ans. I should judge the wagon, the side, was about 

three to three and a half feet, perhaps four.
Ques. How far was it from where you were sitting- 

to your eyes ? Perhaps four feet ?
-|_q  Ans. Yes.

Ques. Isn’t there a distance to your eyes? You were 
sitting down? What is the distance from your body 
where you were sitting down to your eyes?

Ans. Probably two feet!
Ques. Then wasn’t it six feet?
Ans. It might have been. It was in a low wagon 

without any springs.
Ques. Did you make your observation all the way 

along from this point?
Ans. I made my observation from a point about 

seventy-five feet southwest of the railroad down until 
I could get a clear view up and down the tracks.

Ques. What do you mean by a clear view?
Ans. An unobstructed view.
Ques. Do you mean to say that you couldn’t see up 

and down the track until your horse’s nose was near the 
rail?

Ans. N o; I didn’t mean to say*that.
Ques. What do you mean to say?
Ans. I mean to say that I couldn’t get a clear vision 

of the tracks so that I could see up and down the rail-
way track with an unobstructed vision until I arrived at 
a point where the horse’s nose was on the railroad track.

Ques. Now, at what point from the nearest rail of 
the south bound track toward Folsom could you see 
up the track at all?

Ans. While in the wagon ?
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Ques. Certainly. My questions are all confined now 
to your being in the wagon.

Ans. I measured the distance from that point to the 
rail and found it to be twelve feet.

Ques. What happened then? What could you see 
then?

Ans. At a point twelve feet from the— when my body • 
was located at a point twelve feet from the rail I could 
then get a clear view of the railroad track.

Ques. How far? • i a
Ans. As far as the railroad— until the railroad went 

over the hill.
Ques. How far is it to the point where the railroad 

goes over the hill?
Ans. Slightly over half a mile; from that to three- 

quarters of a mile.
Ques. If I were to tell you that it was fifty-seven hun-

dred and eighty feet, by actual measuremnt, what would 
you say ?

Ans. I should say it was incorrect.•' Q
Ques. Have you made a survey yourself?
Ans. Of the railroad?
Ques. Have you made a survey yourself of the dis-

tance from Thirteenth street to the summit of the hill 
at Rosedale ?

Ans. Yes.
Ques. When did you make such a survey?
Ans. I made such a survey twenty years ago.
Ques. Did you consider it important to make a meas-

urement of the distance from Thirteenth street to the 
summit of the hill for this case? 3 0

Ans. No, I did not.
Ques. Now, I want to know at what point, what dis-

tance from the nearest rail of the south-bound track,
could you see up the track at-all towards Winslow Junc-
tion? ■ ' ■



Ans. Well, if I understand your question, I reiterate 
that I had to be within twelve feet of the nearest rail in 
order to get an unobstructed view up the track.

Ques. Then do I understand you to say that you would 
be no nearer than twelve feet of the nearest rail before 
you could see up the track at all ? Is that right ?

Ans. You must necessarily understand that as you ap-
proach the railroad track your line of vision constantly 
extends, in a triangular way. You can see a short dis- 

-iQ taince up the railroad track. You can see a few feet up 
the railroad track when you are back perhaps a hundred 
feet away.

Ques. W on’t you please tell us just how far up the 
track you could see at these various spaces from the time 
you began to make your observation until you got to 
twelve feet from the track?

Ans. I can’t make that answer, because I didn’t make 
that measurement.

Ques. Your observation, to which you have before re-
ferred, was simply to determine the point nearest the rail 
at which you could see up the track absolutely as far as 
your eye would carry you ? Is that right ?

Ans. Before I could get an unobstructed view of the 
railroad track.

Ques. Did you know this horse that was killed?
Ans. No, never saw it.
Ques. Mr. King, did you see any corn stubble in May, 

19 0 6 , that was between the telegraph pole and the top of 
the bank ?

Ans. No.
3 0  Ques. How far do you say the telegraph pole was from 

the nearest rail ?
Ans. Twenty-six feet, I believe I testified. The corn 

stubble begins along about right along the edge of the 
telegraph poles. The line of telegraph poles is right in 
line with the end of the corn stubble.

Ques. So that if any one should get an impression from 
this map that the corn stubble in May, 19 0 6 , or corn in
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August, 1904 , was between the telegraph pole and the top 
of the bank, you want to have that impression dispelled ?

Ans. I certainly do, because the end of the cornfield 
towards the railroad, its extremity, was just along about 
in a line with the telegraph poles, and that pole was 
twenty-six feet from the nearest rail.

Ques. Anyone with you when you made the observa-
tion?

Ans. There were several people there.
Ques. In the wagon ?
Ans. No.

Je n n i e  Notto , sworn.

Direct examination.

By Mr. Carrow:

20Ques. Where do you live, Miss Notto?
Ans. Hammonton.
Ques. What is your age?
Ans. Nineteen years old.
Ques. What is your father’s name?
Ans. Rosario Notto.
Ques. Were you related to Semino Notto?
Ans. Yes, sir.
Ques. What relation was he to you ?
Ans. He was my uncle.
Ques. Your father’s brother?
Ans. Yes, sir.
Ques. Where did he live?
Ans. On Sandy Crossway. That was past Pine road.
Ques. How long had he lived there up to the time of 

his death ?
Ans. About eight years, as near as I know.
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Ques. What age man was he?
Ans. About forty-five.
Ques. Was he a married man?
Ans. Yes, sir.
Ques. Had a wife, had he?
Ans. Yes, sir.
Ques. Had he any children ?
Ans. He had four.
Ques. What are the ages of the children?
Ans. The oldest was about eleven years old when he 

left her and the youngest was about two.
Ques. The oldest was eleven and the youngest two. 

Were they girls or boys?
Ans. Three girls and one boy.
Ques. Are your uncle’s children here in the court 

room?
Ans. Yes, sir.
Ques. What kind of a man was Semino Notto in re- , 

gard to health, so far as you could notice?
Ans. I think he was all right. He was healthy.

2 0  Ques. What?
Ans. I think he was healthy.
Ques. What size man was he ?
Ans. You mean the height?
Ques. I mean in a general way.
Ans. Over five feet, I think.
Ques. Was he a full-grown, healthy, stout man?
Ans. He was full grown.
Ques. What did he work at ?
Ans. Farmer.

3 0  Ques. Whereabouts?
Ans. At the place where he lived.
Ques. How many acres did he farm?
Ans. He farmed about sixty acres.
Ques. What did he raise ?
Ans. He raised fruits; that is, blackberries and rasp-

berries, strawberries, peaches and all sorts of farming, 
you know, vegetables.
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Oues. Was he an industrious man or an indifferent
man to his work?

Ans. He was industrious, handy.
Ques. What do you mean by that?
Ans. He could do all kinds of work.
Ques. What do you mean by that?
Ans. He could build a .house.
Ques. Carpenter, was he?
Ans. His own carpenter he could do. He didn’t go 

out to work carpenter. 1 0
Ques. What else did he work at?
Ans. Built up the cellar.
Ques. Masonry?
Ans. Yes, sir.
Ques. What other kind of work did he do?
Ans. All work around the farming.
Ques. Did he do all his own work on the farm?
Ans. Yes, sir.,
Ques. Had he any other way to support his family than 

by. work on the farm? 2 q
Ans. He went to work as a laborer.
Ques. Where did he work as a laborer ?
Ans. Wherever he could find a chance to work out.
Ques. Did he build his own house and barn, do you 

know?
Ans. I don’t know if he built his house, but I am sure 

he built the small house. That wasn’t long before he 
died.

Ques. Well, was he a man that worked all the time 
or did he loaf part of the time ?

Ans. He worked all the time.
Ques. What do you mean by that? All the day, or 

night time?
Ans. Only in the day, of course. He didn’t work at 

night.
Ques. What kind of crops did he raise?

6
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Ans. He raised blackberry crops and strawberries and 
raspberries.

Ques. What else?
Ans. He raised sweet potatoes and white potatoes corn. 
Ques. Did he raise good crops ?
Ans. Yes, sir.
Ques. Did he raise any grapes?
Ans. Yes, sir.
Ques. How many grapes?
Ans. I can’t exactly tell how many, but I know he could 

10 make about twenty barrels of wine, or ten. It depends 
how the season came.

Ques. What is wine worth a barrel?
Ans. Twenty dollars.
Ques. He could make twenty barrels a year?
Ans. Sometimes he could.
Ques. What could he make off his farm?

(Objected to.)

20 Q u es- Are you familiar with farming? You live with 
your father on a farm?

Ans. Yes, sir; but I don’t know much about it. 
Ques. Do you know what wages he got as a laborer?

(Objected to.)

The Court: Don’t answer if you don’t know.

Ans. I know he could get a dollar and a half and a 
dollar and seventy-five.

By Mr. Cole:

Ques. Not what he could get.
Ans. He did that.
Ques. How do you know that?
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Ans. I know it because papa used to work at that, too.
Ques. How do you know that he got that?
Ans. He did the same work that papa did.
Ques. How do you know that he got that?
Ans. Didn’t I hear them speak about it?
Ques. Heard whom?
Ans. My uncle and father.
Ques. Is that the only way you know it?
Ans. Yes, sir.

10
Mr. Carrow: I won’t ask it.

The Court: Strike it out.

By Mr. Carrow:

Ques. Do you know the rate that laboring men get as 
wages by the day or by the week in the neighborhood 
of Hammonton?

Ans. I do not. . f>0
Ques. Well, how many sweet potatoes would he raise?
Ans. I don’t know.
Ques. You don’t know how many ?
Ans. No.
Ques. What was his chief crop; grapes?
Ans. Grapes and blackberries.
Ques. How many blackkberries would he raise a 

season ?
Ans. Well, I can’t tell you exactly how many he could 

raise. I know he had good crops. „ q
Ques. As near as you can tell us.
Ans. About two hundred and three hundred crates.
Ques. How much were they worth a crate, if you know?

Mr. Cole: I object to this. A  man may raise black-
berries, but I don’t see how the jury can estimate damages 
on that point.
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The Court: I think it is an element,

(Whereupon the defendant, by its counsel, prays a bill 
of exceptions, which is hereby allowed and sealed ac-
cordingly.)

T h o m a s  W. T r e n c h  a r d , [ s e a r . ]

J. S. C.

Ques. Well, I am asking you now what was the market 
10 Pr jce of these blackberries?

Ans. About two and a half; sometimes three and some-
times three and a half.

Mr. Cole: When ?

Mr. Carrow: When they are in season.
I

Ques. Do blackberries grow in the winter?
Ans. NOj sir.
Ques. They come in blackberry time, don’t they?
Ans. Certainly.
Ques. What are they worth in blackberry time ?
Ans. Three dollars, three and a half and sometimes 

two and a half.
Ques. Do you know that?
Ans. Yes, sir.
Ques. A  crate ?
Ans. Yes, sir.
Ques. What other kind of berries did he raise?
Ans. Raspberries and strawberries.
Ques. How many raspberries would he raise?
Ans. At least I should say about a hundred crates. 
Ques. And how much would they be worth in the 

market at the time when raspberries come in the mar-
ket, per crate?

Ans. Three dollars.
Ques. Three dollars a crate?



45

Ans. Yes, sir.
Ques. How much did it cost to pick the blackberries?
Ans. Forty-eight cents a crate.
Ques. How much did it cost to pick the raspberries?
Ans. Sixty cents.
Ques. What other fruits ?
Ans. He had strawberries.
Ques. How many strawberries would he raise?
Ans. Well, I should say fifty to seventy-five and a 

hundred. 1 0
Ques. Crates ?
Ans. Yes, sir.
Ques. And how much were they worth in the market 

a crate?
Ans. Two and a half or three dollars.
Ques. And how much did it cost ?
Ans. Forty-eight cents.
Ques. Same price?
Ans. Yes.
Ques. Now, what else did he raise? < o q
Ans. He raised corn.
Ques. What kind of corn, table corn or horse corn ?
Ans. Horse corn and table corn both, only for the 

family use.
Ques. What else did he raise for the family? '
Ans. Beans, tomatoes and of course all kinds of 

vegetables.
Ques. The family lived off of the place?
Ans. Certainly.
Ques. How many members had he in his family?
Ans. Five and himself six.
Ques. He had a wife and four children?
Ans. Yes, sir.
Ques. Did all his work himself?
Ans. Yes, sir. *
Ques. What other kinds of fruit did he raise ?
Ans. He raised peaches.



46

Ques. How many peaches on an average?
Ans. I don’t know.
Ques. What other kind of fruit?
Ans. That is all I know.
Ques. How many peach trees did he have?
Ans. I don’t know; I never looked.
Ques. What kind of vegetables did he raise; I mean, 

to sell?
Ans. I don’t know if he sold any vegetables or not.

10 Ques. What did you mean when you said he raised 
sweet potatoes? Did you say he raised sweet potatoes?

Ans. Yes, sir.
Ques. Well, did he raise them to sell or only to use in 

the house ?
Ans. To use and he sold most of them.
Ques. How many sweet potatoes would he raise?
Ans. I don’t know; about a hundred and fifty or two 

hundred barrels.
Ques. How much were they worth a barrel?

2 q  Ans. Sometimes they are worth two dollars and some-
times three.

Ques. Sometimes two dollars and sometimes three. 
He did all the work of planting and gathering these 
sweet potatoes himself?

Ans. Yes, sir.
Ques. Now, did he have any poultry?
Ans. He had chickens, but he didn’t sell any.
Ques. How many horses had he?
Ans. Two.
Ques. What kind of a horse was it he had the day 

he was killed?
Ans. He was a good working horse.
Ques. What size horse?
Ans. I don’t know; I can’t tell you that.
Ques. Do you know whether he was a young horse 

or old horse?
Ans. Well, he looked to be young.
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Ques. Now how far do you live from this crossing
where your.uncle was killed?

Ans. About a mile and a quarter.
Ques. In the direction of Folsom?
Ans. Yes, sir. .
Ques. Were you at that crpssing on the day your

uncle was killed ? . 1 1
Ans. I was on that crossing on the same day he was

killed.
Ques. When? 10
Ans. In the morning.
Ques. He was killed in the afternoon?
Ans. He was killed in the evening.
Ques. How did you go over the crossing, on foot or

in a wagon ?
Ans. In a wagon.
Ques. Had you frequently crossed there?
Ans. Yes, sir.
Ques. What was there— if you are seated in a wagon 

on Thirteenth street going over the railroad, what is ^  
there between you and Camden ?

Ans. A bank.
Ques. On the twenty-fourth day of August, 1905, 

what was there on top of the bank, if there was any-
thing?

Ans. There was grasses and bushes.
Ques. What else?
Ans. And there was a cornfield.
Ques. How high was the corn in the cornfield?
Ans. Well, I should say about six to eight feet high. 
Ques. Was the corn thick or was it thin?
Ans. It was thick.
Ques. How high were the bushes?
Ans. About five to seven feet high.
Ques. And where were the bushes ?
Ans. Growing on the bank.
Ques. On the bank?
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Ans. Yes, sir.
Ques. What else was there besides the corn and the 

bushes ?
Ans. Grass.
Ques. What kind of grass ?
Ans. Indian grass.
Ques. How high was that grass?
Ans. About two to three feet high.
Ques. Now, what was there growing on the embank- 

ment alongside of the railroad in the direction of Cam-
1U den?

Ans. Grass and small bushes.
Ques. How high were the bushes ?
Ans. About three to five feet.
Ques. They were along the embankment alongside of 

the railroad ?
Ans. Yes, sir.
Ques. How far did they extend along the railroad ?
Ans. I don’t know.
Ques. How near did they come down to the railroad?

20 Ans. About eight feet, I should say.
Ques. In order to see a train approaching that cross-

ing from Camden and being seated in a wagon drawn by 
a horse, how near would the horse’s head have to be to 
the railroad tracks?

Ans. Well, I couldn’t see a train until the horse’s nose 
was right on the railroad track.

Ques. Why not?
Ans. Because there is an embankment on front that in 

the way.
30 Que'S. What else ?

Ans. Grasses and small bushes growing on it.
Ques. How much of the time did Mr. Notto work as 

a day laborer away from his farm, if you know?
Ans. I don’t.
Ques. Don’t know ?
Ans. No.
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Ques. I don’t mean the exact time, but as near as you

CalAnf 1 don’t know; I couldn’t tell you. H e might 
tove worked one month and he might have worked two.

1 Q u^W aTit in the winter time or in the summer that 

^AnaMay be he would work in the spring and in the

''Ques. Did you go when you heard of the killing of 
your uncle and your aunt to see them?

Ans. No, sir.
Ques. You didn’t see them?
Ans. I didn’t see them.
Ques. You saw them buried, didn’t you?
Ans. Yes. . . - ■

10

Cross-examination.

By Mr. Cole: . o|j

Ques. Is your father here, Miss Notto?
Ans. Yes, sir.
Ques. Did your uncle own the farm that he farmed.
Ans. No, he worked on it.
Ques. For whom did he work?
Ans. Well, he had it on contract.
Ques. On a contract?
Ans. Yes.
Ques. With whom was the contract?
Ans. The building association. 9©
Ques. How old is your father ?
Ans. He is between forty-five and fifty; I don t know.
Ques. Your father was older than your uncle?
Ans. Yes, sir.
Ques. How do you know he was forty-five, your un-

cle, at the time of his death ?
7
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papa always used to say he was forty-five.

Ques. When did you hear your father say he was forty- 
five ?

Ans. At the time he died.
Ques. Had your uncle been to your house the day of 

the accident?
Ans. Yes, sir.
Ques. What time did he get to your father’s house?

JO Ans. He was there from two o’clock to half-past five.
Ques. Were you there during the time that your uncle 

was at the house ?
Ans. Yes, sir.
Ques. What was your uncle doing all the time he was 

at the house?
Ans. Talking. He came down on a visit because we 

had a sick boy in the house.
Ques. Your uncle had worked on this very railroad, 

hadn’t he ?
20  ^ ns‘ * ^on t know- I know sure if he did or not.

Ques. You don’t know that your uncle worked for this 
very railroad?

Ans. I don’t know.
Ques. How long had you remembered your uncle?
Ans. Well, I had remembered him about fifteen years 

old, as near as I could remember.
Ques. Well, do you pretend to be familiar with what he 

did in the last eight years ?
Ans. I don’t think I am.
Ques. You are not familiar, are you?-
Ans. No.
Ques. You don’t know that he worked for this very 

railroad as a laborer keeping the tracks in repair across 
this crossing?

Ans. Yes; I don’t know if he did work or not.
Ques. You said that he worked as a laborer and made 

a dollar and a half a day. For whom did he work as 
a laborer and make a dollar and half a day?
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Ans. He worked for farmers.
Ques. For whom else?
Ans. On the county road.
Ques. When did he work on the county road?
Ans. I don’t know when he did.
Ques. How often did he visit your father?
Ans. Well, he didn’t visit very often.
Ques. How often?
Ans. About a month.
Ques. Once a month ? How long have you lived where 

you are living now?
Ans. Well, since I was born I remember living there.
Ques. When your uncle came to see you, he used this 

road, didn’t he?
Ans. Thirteenth street.
Ques. Did he usually drive to see you?
Ans. Yes. sir.
Ques. How long had he had this horse, to your knowl-

edge?
Ans. I don’t know.
Ques. Had he had the horse since you could remember ?
Ans. He changed horses very often, so I can t remem-

ber if he had had it that long or not.
Ques. You didn’t pay any particular attention to this 

horse, I suppose?
Ans. No.
Ques. How far was the place where he lived from this 

place where the accident happened?
Ans. I don’t know. I should think it was about five 

miles.
Ques. Now, this price that you have given on fruits— 

did you ever sell any fruits yoursel“
Ans. I didn’t sell for myself, but I have been with my 

father when he sold them.
Ques. Where did your uncle sell his fruits?
Ans. Shipped them to the markets or sold them in the 

town.

10
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Ques. Did you ever see any of the statements that were 
sent to your uncle showing how much he had receive 
for his fruit? u

Ans. No, sir.
^ Ques. Fruit seasons are sometimes a failure, aren’t

Ans. Well, they change; yes.
Ques. Blackberry crops and strawberry crops and rasp-

berry crops sometimes fail altogether, don’t they?
Ans. No. The strawberries come in first, then comes 

the raspberries and then the blackberries.
Ques. I say, do these crops sometimes fail altogether? 
Ans. Sometimes they do.
Ques. Where were you going this day of the accident 

tJiat you were in the wagon ?
Ans. I was going to the doctor.
Ques. What time of the day did you pass ?
Ans. It was about ten o’clock in the morning.
Ques. What time did you come back?
Ans. About one.
Ques. At that time did you make this observation to 

see if you could see a train?
Ans. I always did when I was going up that way. 
Ques Were you in an open wagon?
Ans. Yes, sir.
Ques. Do you remember that you made an observation 

this very day in question?
Ans. Yes, sir.
Ques. Did you stop your horse?
Ans. No; I didn’t stop, but he walked.
Ques. Any train come along while you were there? 
Ans. No, sir.
Ques. How far were you where you sat from the near 

rail of the south bound track where this accident happen-
ed when you took the observation or notice the twenty- 
fourth of August, 1 9 0 5  ?

Ans. How far you,mean I sat from the railroad?
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Oues How far were you sitting from the track when 
you made your observation or notice the twenty-fourth 
of August, 1 9 0 5  ?

Ans. Well, I think it was about from fifteen to twenty

Ques. You were fifteen or twenty feet back of the track
and then you could see how far ?

Ans. I couldn’t see much. I can’t tell how far.
Ques. Could you see as far as the summit of the railroad

2.t Roscdcilc'
Ans. Well, I could see that much when the horse’s nose 

was right on the track.
Ques. Now, how far could you see when the horse’s nose 

was two feet from the track ?
Ans. I could only see very little.
Ques. How far?
Ans. About a few rods I should say.
Ques. How far could you see when the horse’s nose was 

five feet from the rail?
Ans. I don’t know.
Ques. When you gave these prices of fruit, did you take 

into consideration the freight ?
Ans. No, sir.
Ques. You have to take the freight out of that?
Ans. Yes, sir.

ID

20

Ro sar io  Not t o , sworn.
*

Direct examination. 30

By Mr. Carrow:

The Witness: I had better have an interpreter. I can’t 
talk well.

Mr. Carrow: Well, we will see if you can talk plain 
enough.
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Ques. Where do you live?
Ans. Hammonton.
Ques. How long have you lived there ?
Ans. Twenty years.
Ques. Twenty years ?
Ans. Yes, sir.
Ques. What is your age?
Ans. I am a working farmer.
Ques. How old are you?

1 0  Ans. / Fifty years.
Ques. What do you work at?
Ans. Work at farming, work in brick yard, work 

anyway.
Ques. What is that?
Ans. Work farming and before the farming worked 

in the brick yard.
Ques. Worked in the brick yard?
Ans. Yes, sir.
Ques. What other kind of work have you done? 
Ans. Any way, any kind of work.
Ques. Laboring work?
Ans. Yes, sir.
Ques. You are no mechanic, are you?
Ans. Well, I know some things for myself.
Ques. Well, now, was Semino Notto your brother? 
Ans. Yes, sir.
Ques. How old was he?
Ans. He born ’6 1 .
Ques. In ’ 6 1  ?
Ans. Yes, sir.
Ques. Was he a married man?
Ans. Yes, sir.
Ques. Was he a married man at the time of his death? 
Ans. Yes, sir.
Ques. Did he have any children ?
Ans. Yes, sir; four.
Ques. How old are they?
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Ans The first one eleven years old and the last one 
two years old.

Ques. Are they the children, those little children?
Ans. Yes, sir; the last one is on this side.

By the Court:

Ques. How old are these other children?
Ans. Eleven years to two.
Ques. One is eleven years old ? Is that a boy or 

gM? ’ . ■
Ans. Girl.
Ques. What is the next oldest ?
Ans. A boy.
Ques. And how old is he ?
Ans. The boy ten years old.
Ques. And the next oldest, is that a boy or girl?
Ans. Girl.
Ques. How old is she?
Ans. She four years old.

20
By Mr. Carrow:

Ques. Where did your brother live?
Ans. Sandy Crossway.
Ques. Is that near Hammonton?
Ans. About four or five miles from Hammonton, 

about three or four; can’t tell sure.
Ques. How near did he live to you?
Ans. Oh, about six or seven miles.
Ques. Didn’t live right alongside of you? 3 0

Ans. No, sir.
Ques. What did he work at?
Ans. Well, work at farming.
Ques. What else ?
Ans. Well, sometime in the winter time when the 

ground was in frost he work for the day for somebody 
else.
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Ques. Whereabouts did he work?
Ans. Well, any kind of work; he work at carpenter 

and he built his cellar himself.
Ques. Did he work as a laborer around for other 

people ?
Ans. Yes, sir.
Ques. Did you work with him?
Ans. Yes, sir.
Ques. How much did he get a day?
Ans; Well, dollar and a half and dollar seventy-live. 
Ques. Was he a strong man?
Ans. Strong man, healthy man.
Ques. How much did he weigh?
Ans. Well, about a hundred and seventy-five pound, 
guess.
Ques. Was he a tall man?
Ans. What do you mean?
Ques. High.
Ans. Yes, sir; about my size.
Ques. About your size ?
Ans. Yes, sir; more strong.
Ques. Was he a good hard worker or was he lazy? 
Ans. He a good strong man, for work better than 

somebody else.
Ques. How much better was he than somebody else?
Ans. Well, I don’t know. I got a good man to work 

and he get more money than somebody else sometimes.
Ques. What about getting more money?
Ans. Sometimes he got more money than somebody 

else.

Mr. Cole: Objected to. The latter part of the pre-
ceding answer is not responsive and is a conclusion of 
the witness and it is not a basis upon which the jury 
can measure damages.

Mr. Carrow: I think that anything that tends to 
show, any circumstance that tends to show the kind

10

I

20
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of a man this deceased was, whether he was an indus-
trious man, a healthy man, is an element.

The Court: I will allow it to stand.

(Whereupon the defendant, by its counsel, prays a 
bill of exceptions, which is hereby allowed and sealed 
accordingly.)

T h o m a s  W . T r e n c h a r d , [ s s a i ,.]
J. S. C.

10
Ques. How many acres did he farm ?
Ans. Sixty acres.
Ques. What did he raise?
Ans. Well, any kind o f berries.
Ques. What is that?
Ans. Any kind o f  berries. Raised blackberry, raised 

dewberry, raised raspberry and strawberry and sweet po-
tatoes and white potatoes, beans, cabbage, corn, tomatoes, 
pepper.

Ques. Did he raise any grapes?
Ans. Raised grapes.
Ques. How much o f  his place was in grapes?
Ans. Well, sometimes they got a good  crop ; a good  

season he make twenty barrel o f  wine or eighteen barrel 
of wine.

Ques. A  year ?
Ans. Yes, sometimes he make less.
Ques. How much was it worth a barrel ?
Ans. Twenty dollar, twenty-one dollar and twenty-two 

dollar.
Ques. Twenty-two dollars a barrel?
Ans. I sell sometimes tw enty-tw o dollar and twenty- 

one dollar.
Ques. You have known him to make that?
Ans. Yes, sir.
Ques. Now, how many strawberries would he raise?

8
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Ans. Well, I can’t tell you sure. I saw him carrying 
good berries, and nice berries.

Ques. How many acres did he have in strawberries?
Ans. Well, I don’t know; about an acre or two acre- 

I am not sure.
Ques. Was he successful with his strawberries or were 

they a failure sometimes?
Ans. Well, I can tell you—

XO (Objected to. Question allowed.)

(Whereupon the defendant, by its counsel, prays a bill 
of exceptions, which is hereby allowed and sealed accord- 
ingly.)

T h o m a s  W. T r ^ n c h a r d . [si;ai(]
' J. S. C.

Ques. What about his raspberries ?
Ans. Well, about two acre or three acre.
Ques. How many of those would he raise?

2 0  Ans. What do you mean?
Ques. How many crates ?
Ans. Well, about seventy-five crates or a hundred 

crates, hundred and fifty crates; I can’t tell you for that.
Ques. How much were they worth a crate ?
Ans. About three or three and a half, four dollars, 

sometimes. The first crop I sell five dollars. I sell for 
myself five dollars.

Ques. You are talking about raspberries now, aren’t 
you?

5*0 Ans. The raspberry; yes, sir. The first crop I sell five 
dollars a crate. Sell them for thirty cents a quart, fifteen 
cents a pint, the first crop, I mean.

Ques. How many would he raise on an average in 
crates ?

Ans. How many pints ?
Ques. How many crates would he get. How many 

would he pick?



5 9

Ans. I don’t know what you mean.
Ques. How many crates of raspberries would he

gather? .
Ans. Well, about a hundred crates, ninety crates, a

hundred and fifty crates.
Ques. Depends on the crop?
Ans. Yes, sir.
Ques. Now blackberries ?
Ans. He got blackberries about fourteen acre.
Ques. How many blackberries would he raise ? 1 0

Ans. Well, he pick about three hundred, four hundred 
crates.

Ques. Three or four hundred crates?
Ans. Yes, sir.
Ques. How much were they worth a crate?
Ans. Well, sometimes the price too low I sell two and 

a half or two dollars, sometimes the price a little high I 
sell for three dollars, three and a quarter or three and a 
half.

Ques. How many crates of strawberries would he 
raise?

Ans. Well, about a hundred crates.
Ques. How much a crate ?
Ans. Well, sometimes the price too low I get a low 

price, two dollar and dollar and a half and dollar and 
seventy-five or three dollars.

Ques. How much did it cost to pick these ?
Ans. The strawberries cost forty-eight cents and the 

blackberry cost forty-eight cents; the raspberry cost him 
sixty cents. , ,

Ques. How many sweet potatoes would he raise ?
Ans. He raise a lot.
Ques. How many acres?
Ans. About two acres, two acres and a half, three acres 

sometimes.
Ques. How many barrels would he get?
Ans. Year before he died I dug about a hundred and 

fifty barrels.
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Ques. A hundred and fifty barrels of sweet potatoes? 
Aris. Yes, sir.
Ques. How much were they worth that year per bar-

rel ?
Ans. Well, about three, two and a half, two and a 

quarter or two dollars.
Ques. What about white potatoes the year before he 

died?
Ans. The white potatoes I don’t know how many he

10 duS-
Ques. How many acres did he have?
Ans. Well, about half an acre, one acre.
Ques. You don’t know how many he got?
Ans. No, sir.
Ques. How many beans?
Ans. The beans, he used them in the family.
Ques. Peas.
Ans. He used them in the family.
Ques. What else did he raise to sell?

0 Ans. Well, peach trees.
Ques. How many peaches.did he have?
Ans. Well, I don’t know. He told me before he died, 

“ I got three hundred baskets.”
Ques. Did you see the peaches yourself?
Ans. Yes, sir.
Ques. Did you see the three hundred baskets yourself? 
Ans. I saw the fruit trees. They got all full and I 

seen them carrying on peaches, and he told me—
Ques. Never mind what he told you. How many 

baskets were there, what you saw, as near as you can tell? 
30  Ans. Well, about three hundred baskets, I tell you. 

Ques. How much were they worth a basket that year? 
Ans. A dollar and a quarter basket.
Ques. What else did he raise?
Ans. Well, that is all.
Ques. When he wasn’t working on his farm, what did 

he work at?
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Ans. I don’t know what you mean.
Cues. I want to know when he worked as a laborer.

When did he work as a laborer for other people?
Ans. Sometimes worked for building a house for a 

friend; sometimes worked in the county road.
Ques. In the county road?
Ans. In the county road, yes, sir; and sometimes work-

ed for the people, for the horse.
Ques. Did he ever work for this railroad ?
Ans. No, sir.  ̂ 10
Ques. Do you know the crossing at Thirteenth street ?
Ans. Yes, sir.
Ques. That is where Thirteenth street crosses the rail-

road?
Ans. Yes, sir.
Ques. Did he do all his own work on the farm?
Ans. Well, he worked himself and worked somebody 

else, too.
Ques. He worked for somebody else ?
Ans. No; he got some man work for him. ^q
Ques. How many men did he have?
Ans. I don’t know.
Ques. That last year he was farming this place, did he 

do all the work himself or did he have somebody to help 
him?

Ans. I don’t know; can’t tell you.
Ques. Do you know what his income was from this 

farm; how much he made?
Ans. Well, about a thousand dollars.

Mr. Cole: I object. I would like to examine him 30 
about that.

By Mr. Cole:

Ques. Did he ever tell you how much he made on that 
farm?
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Ans. Well, me, I say he make a thousand dollars.
Ques. Did he ever tell you how much he made on the 

farm in a year?
Ans. Him? He not tell me nothing, but I know.
Ques. If he didn’t tell you how much he made on the 

farm in a year, how did you find it out?
Ans. Well, he tell me, “ I make good money for living 

the farm.”
Ques. Then he did tell you he made good money on 

the farm?
•̂0 Ans. Yes, sir.

Ques. Did you know in any other way than from what 
he told you how much he made on the farm?

Ans. Well, I can’t tell you for that.

Mr. Cole: Now, I object to it on the ground that it is 
purely hearsay.

By Mr. Carrow:

20 Ques- Now, from what you saw of his crops and of the 
prices that were then going in the market for these crops, 
can you say what his income would be from that farm 
or from his labor ?

Mr. Cole: I object to it on the ground that the witness 
cannot, from what he has testified, state evidence to this 
jury from which they have any right to lay their ver-
dict for damages. The elements that would go to make 
the net income from profits are not in the question.

Mr. Carrow: The witness has given us a detailed ac-
count of the crops the year before this man was killed. 
In a case of this kind we do not have to demonstrate with 
absolute accuracy the exact pecuniary income.

The Court: The question is somewhat different from 
that. The question now is, whether or not the witness 
ought to be permitted to answer this particular question,
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Mr. Carrow: Yes. I am asking him now  whether, 
from his knowledge as a farmer in that neighborhood 
and his knowledge o f  these crops and the prices o f  these 
crops that year, whether he can say what this man’s in-
come would be from his labor on that farm  the year 
before he died.

The Court: W ell, I am inclined to allow the witness 
to answer the question.

10(Whereupon the defendant, by its counsel, prays a bill 
of exceptions, which is hereby allowed and sealed ac-
cordingly.)

T h o m a s  W . T r s n c h a r d , [ s e a h .]
J .  S . C.

(Question repeated.)

Ans. Well, I better take an interpreter 
very well.

Ques. Do you understand the question ?
Ans. N o; I can’t understand very well, 

body else to interpret.

The Court: 'The witness seems to get on fairly well 
without an interpreter.

Ques. Did you farm the year before your brother was 
killed ?

Ans. My farm?
Ques. Yes. 8 0
Ans. What do you mean?
Ques. Did you work on a farm the year that your 

brother was killed?
Ans. I can’t understand?
Ques. Did you carry on farm ing ?
Ans. I don’t know.
Ques. What did you w ork at ?

I can’t talk

I want some- 20
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Ans. M e?
Ques. Yes.
Ans. W orked at farming.
Ques. H ow  big was your farm ?
Ans. M y farm ; I got about twenty acres o f fruit.
Ques. Tw enty acres o f  fruit?
Ans. Yes, sir.
Ques. W hat kind o f  fruit?
Ans. W ell, blackberry, strawberry, raspberry, black- 

berries and grapes; that is all.
Ques. H ow  long have you lived on the farm?
Ans. W ell, sixteen years.
Ques. This very place you are living now?
Ans. Yes, sir.
Ques. D id you raise as much stuff as your brother, or 

did he raise m ore stuff than you ?
Ans. H e raise m ore stuff than me.

(O bjected  to. O bjection sustained. Exception noted 
for plaintiff.)

20 Ques. Did you farm— did you w ork your farm the 
the year your brother was killed?

Ans. Yes, sir.
Ques. Did you know the market prices o f stuff that 

year ?
Ans. Yes, sir; I know the price.
Ques. D id you see his crops?
Ans. W ell, I no see the crop. I got him more basket 

than me.
Ques. Y ou  are acquainted with the crossing where 

Thirteenth street goes over the railroad ?
Ans. W hat do you mean ? I don ’t understand that.
Ques. D o  you know where Thirteenth street goes over 

(he railroad tracks?
Ans. Yes, sir.
Ques. W hen you are com ing from  Folsom  into Ham- 

m onton what is there, to prevent your seeing Camden or 
a train com ing from  Camden?
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(Objected to.)

Ans I can’t see the train before the horse puts his feet 

near the track.

The Court: That question is ob j ectionable. It assumes 
there is something there.

Ques. What is there on the side o f  Thirteenth street 
in the direction of Camden, if there is anything? ^

Ans. You mean on the outside cross Camden?
Ques. Yes.
Ans. Well, the other time I tell m y girl I got a good 

patch of corn.
Ques. Where is the patch o f  corn ?
Ans. Across the railroad left hand going  to H am m on-

ton. , < _
Ques. The left hand side going into Ham m onton ?
Ans. Yes, sir. - Y'.-.
Ques. What is there there? W hat is the corn stand-

ing on?
Ans. Well, about seven or eight feet high.
Ques. And what is under the corn?
Ans. Well, the brushes, grass, any kind o f  brush, any 

grass.
Ques. Was the corn— how  high were the brushes? ..
Ans. About three, four feet.
Ques. How high was the grass?
Ans. Well, two or three feet.
Ques. What kind o f grass was it ?
Ans. Any kind o f grass. I can’t tell you what kind 3 0  

of grass. Any kind o f  grass, Indian grass; I don ’t know 
what you call it. • .

Ques. What was there on the embankment alongside 
of the railroad ? W hat was grow nig on that ?

Ans. Well, grass, bushes, anything. Y ou  mean across 
the bank?

9



66

Ques. The railroad bank; yes.
Ans. Yes, sir.
Ques. A longside o f  the railroad?
Ans. Yes, sir.
Ques. In the direction o f  Camden?
Ans. Yes, sir.
Ques. W ere there many bushes or were there only a 

few ?
Ans. Lots o f  bushes there all the time. That is a bad 

crossing there.
Ques. W hat is that ?
Ans. That is a bad crossing there; got a lot of bushes 

all the time.

M r. C ole : I ask that the statement by him that this 
was a bad crossing be stricken from  the record.

M r. C arrow : Strike out “ That is a bad crossing.”

Ques. N ow , how  close would you have to be if you are 
2 0  driving-, sitting in an open wagon, to the railroad track 

before you a see a train which is com ing from Camden?
Ans. W ell, I can’t see a train before the horse step his 

feet just across the rail, about eight or nine feet. I can’t 
see the train any other time because they got a big bushes, 
big grass and big corn, high co rn ; can’t see the train.

Ques. Did you see your brother?
Ans. Yes, sir; I see him before he die and two day he 

die.
Ques. Died the next day, did he?

510 Ans. Yes, sir.
Ques. W hat kind o f  a horse was it?
Ans. Y ou n g  horse.
Ques. W hat kind o f  a horse was it, work horse or driv-

ing horse ?
Ans. W ork  horse.
Ques. W hat was it w orth?
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Ans. Worked in the farm.
Qties. What was it worth?
Ans. Two hundred dollars.
Ques. What kind o f a w agon was it?
Ans. The wagon cost about thirty dollars.
Ques. What kind o f  a w agon was it?
Ans. A work wagon.
Ques. And the harness ?
Ans. The harness cost about twenty-five.
Ques. Did you see them when they were there? 1 0
Ans. Yes, sir.
Ques. Saw the man and his w ife both dead?
Ans. Don’t see them when they was k illed ; I saw them 

before, half an hour before.
Ques. Did you notice, with reference to those bushes 

and the corn and the grass, what was done to that?
Ans. What do you mean ?
Ques. Was anything done to  the bushes and the grass 

and the corn that was on the em bankm ent? W as any-
thing done to it after the accident ? « q

(Objected to as irrelevent and incom petent. Q ues-
tion allowed.)

(Whereupon the defendant, by its counsel, prays a 
bill of exceptions, which is hereby allowed and sealed 
accordingly.)

T h o m a s  W . T r En c h a r d , [ s e a l .]
J .  S. C.

Ans. After the accident m y brother killed, cut away ^  
the brush. After m y brother dead a few days later I 
show you they cut all the brush, all the grass.

Ques. Did you see that?
Ans. Yes, sir.
Ques. Did you see them doing  it?
Ans. Yes, sir. '
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Ques. W h o  did it?
Ans. I d on ’t k n ow ; can ’t tell y o u ; I saw it myself 

com e by  the bank. N o  brushes or grass or anything

Cross-exam ination.

B y M r. C o le :

Ques. W hen  was it that you  saw some one cutting 
1 0  the corn and the brush?

Ans. W ell, the brush I saw after a few day. I don’t 
know  w ho cut, because I didn ’t see anybody myself. 
I passed there and saw the bank all clean.

Ques. Y o u  didn ’t see anybody doing it yourself? 
Ans. N o, sir.
Ques. Y ou  only passed there after it had been done? 

It had been done when you  passed ?
Ans. W hen it passed me I said, “ The bank aint got 

no m ore brush, all cut, the brush.”
* 0  Ques. D id you  see anybody cutting the corn down? 

Ans. N o, sir.
Ques. H o w  lon g  had your brother owned this horse? 
Ans. W hat do you  m ean?
Ques. H ow  lon g  had your brother had this horse? 
Ans. W hat do  you  m ean ? H e  kept the horse? 
Ques. Yes.
Ans. W ell, he buy it in the spring.
Ques. Just bought it that spring?
Ans. In the spring, about March.

3 0  Q ues* D o  you  know  w ho he bought the horse from? 
Ans. I don ’t k n o w ; can ’t tell you  for that.
Ques. D o  you  know  how  m uch he paid for it?
Ans. I know.
Ques. H o w  m uch?
Ans. T w o  hundred.
Ques. W h o  told you  that ?
Ans. Him ,
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Ques. He told you ?
Ans. Yes.
Ques. D o you know  it in any other way ?
Ans. No.
Ques. Did he buy the horse in H am m onton?
Ans. D on ’t know.

. Ques. Didn’t he tell y ou ?
Ans. No, sir.
Ques. Did he buy the w agon  at the same tim e?
Ans. N o ; he had that before. 1 0
Ques. Did he have any other horse before that tim e?
Ans. Yes, sir; one other one.
Ques. H ow  many m ore ?
Ans. Two, just two.
Ques. H ow  many men did he have on  his farm in

i 9 ° 5 ?

Ans. I can’t tell you.
Ques. Did you g o  on his farm in 1905?
Ans. N o ; I g o t business myself. I can’t tell you for

that. 2  G
Ques. Did he have all o f the sixty acres in farm in 

1905?
Ans. Yes, sir.
Ques. H ow  do you  know  that if you  w eren’t on  the 

farm?
Ans. Well, o f course I know  he g o t  sixty acres o f 

land.
Ques. W hen was the last time you  were on your 

brother’s farm before his death ?
Ans. Oh, a long  while ago.
Ques. H ow  lon g  a g o ?
Ans. Well, I don ’t know. I d on ’t rem em ber now.
Ques. W hen did your brother g o  on that farm ? 

When did he first g o  on  the farm ?
Ans. W hat do you  m ean? H ow  lo n g  he g ot the 

farm?
Ques. Yes,
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Ans. W ell, about eight, nine or ten years.
Ques. D o  you  know  how  many blackberries, how 

many crates o f blackberries your brother got off of this 
farm in 1900?

Ans. W ell, I tell you. Y o u  want to know the 
straight, I tell you  the truth. Send for P. L,uca and he 
tell you  all about it.

Ques. T he Secretary o f the Fruit Growers’ Union 
know s all about it, don ’t he?

1 0  Ans. Yes, sir.
Ques. A nd you  don ’t know  anything about that, do 

y ou ?
Ans. N o, sir; I know  I pick a lot o f berries.
Ques. Y o u  don ’t know  how  many berries he picked 

in 1900 do you ?
Ans. N o, sir; I know  he picked m ore than me.
Ques. D o  you  know  how  many strawberries he 

picked in 1900?
Ans. N o, sir.

20  Q ues- Y o u  ship these berries away, don ’t you, by 
freight som ew here?

Ans. W ell, ship them Providence, Boston, Provi-
dence, N ew  Y ork .

Ques. W h o  pays the freight?
Ans. The berries pay the freight.
Ques. Y ou r  brother pays the freight, don ’t he?
Ans. T h e berries pay the freight.
Ques. Suppose you  don ’t get enough for the berries 

to pay the freight, then w ho pays the freight?
Ans. I can’t tell you  that, because for sixteen years 

I g o t a farm and I never do that way.
Ques. D id you  ever have any berries yourself?
Ans. Yes, sir.
Ques. W hat kind o f  berries?
Ans. A ny kind o f  berries, blackberries, raspberries, 

strawberries, grapes, pear trees, apple trees.
Ques. Never have your strawberries or blackberries to 

fail on you ?
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AflS. X Cb, oil. \-\ru A\A
Ques. When did you have them to fa il? W hen did

they fail? ,
Ans. What do you mean ? I don t understand.
Ques. Are you sure that your brother didn’t w ork for 

the railroad company at H am m onton ?
Ans. Sure. A  long while ago— I don ’t remember 

that he work at making new track, double track.
Ques. Don’t you know that your brother did w ork on 

this very track right through Ham m onton, for  the rail- ^  
road company ?

Ans. No, sir.
Ques. How often did your brother come to see you?
Ans. Was there the time he died.
Ques. How many times did your brother come to see

you?
Ans. Well, he came sometime three, four or five time 

a year, one time a month, tw o times.
Ques. Did he always drive to your house ?
Ans. Yes, sir. ~f|
Ques. Come down this Thirteenth street?
Ans. Yes, sir.
Ques. And go back on Thirteenth street?
Ans. Yes, sir.
Ques. Do you know if your brother kept a bank ac-

count ?
Ans. What do you say?
Ques. Did your brother keep any bank account in 

Hammonton ?
Ans. I don’t know.
Ques. You said your brother was a very strong m an? 3 0  
Ans. Yes, sir; strong man.
Ques. W as he just as strong just before he was killed 

as he ever was? W as he just as strong when he was at. 
your house in August?

Ans. Yes, sir; strong always.
Ques. Always well and strong?
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Ans. A ll the summer.
Ques. N othing the matter with him at all ?
Ans. N o, sir.
Ques. Ever have a doctor ? •
Ans. W ell, I don ’t know for the doctor.
Ques. D on ’t know if he ever had a doctor?
Ans. N o. I guess the doctor from  Hammonton, he 

is here; I can’t tell you.
Ques. D o you know what an automobile is, one of 

these things that g o  up and dow n the highway without 
any horses to them?

Ans. No.
Ques. D on ’t know an automobile ?
Ans. N o, sir.
Ques. H ave you seen these things that go  up and down 

the street and g o  up and dow n Thirteenth street in Ham-
monton that don ’t have any horses?

Ans. No.
Ques. D id your brother ever get struck by anything?
Ans. W here?

20 Ques. Ever get hit with an autom obile?
Ans. W ell, I don ’t know.
Ques. Ever have his ribs broken ?
Ans. N o, he was no broke nothing.
Ques. Y ou  know that, do you?
Ans. W ell, I know that when he can come again all 

the summer he was all right.
Ques. D o  you remember that tw o years before his 

death he was hit by an automobile or some other thing 
and had some ribs broken and had to g o  to a doctor in 

3 0  Hammonton ?
Ans. I know he got in trouble. I don ’t know if he 

broke nothing.
Ques. W hat kind o f  trouble was it?
Ans. W ell, trouble for a bicycle or automobile or some-

thing.
Ques. D id that hurt him any?
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Ans. I don’t know.
Ques. Did that hurt his strength. Was he just as 

strong afterwards as he was before ?
Ans. Yes, sir.
Ques. Do you remember that he got some damages, 

some money—

(Objected to.)
Mr. Cole: This witness says he was strong and in per-

fect health. I am cross-examining. It shows whether 1 0  

the man knows whether his brother was injured or not.

The Court: I think that you are within the limits of 
cross-examination. You may proceed.

(Exception noted for plaintiff.)

Ques. Do you know whether your brother was paid 
money because he had been hurt by the bicycle or auto-
mobile ?

Ans. No, sir. # g q
Ques. You don’t know anything about his being hurt?
Ans. No, sir.
Ques. Never heard of it before. Did your brother ever 

tell you he had been hurt ?
Ans. What do you mean?
Ques. Did your brother ever tell you he had been hurt ?
Ans. No, he told me. He work like before. I don t 

know about the trouble. I no doctor myself.

30
Ant onio  Bat tag uks se , sworn.

Direct examination.

By Mr. Carrow:

Ques. Where do you reside?
Ans. Hammonton. „ ./ **
io
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Ques. What do you work at?
Ans. Well, I don’t do much work. I live there
Ques. How long have you resided there.
Ans. Why, two years and a half the twentieth of this 

month.
Ques. Did you know the Notto that was killed?
Ans. I know he was killed, but I didn’t know him 

before.
Ques. You live in the neighborhood of this railroad 

crossing where Thirteenth street crosses the railroad?
Ans. Yes, sir.
Ques. Do you recollect the twenty-fourth day of Au-

gust, 1 9 0 5 , when Notto was killed?
Ans. Yes, sir.
Ques. Do you know the conditions, the physical condi-

tions, at the crossing?
Ans. Yes; I was right at the corner and saw the train 

come and it struck him. That is all I can say.
Ques. Was the train going fast or slow?
Ans. Yes; fast.

20  Ques. Fast?
Ans. Yes. .
Ques. How fast; do you know?
Ans. Well, how fast I don’t know; fast; express.
Ques. How far did the train go before it stopped?
Ans. Well, it passed Hammonton; this side of Ham- 

monton they stopped.
Ques. I mean in distance how far did the train go from 

Thirteenth street before it stopped, after it struck and 
killed Notto?

iJO Ans. Well, it passed Hammonton. I guess about half 
a mile past Hammonton.

Ques. About half a mile before the train stopped?
Ans. Oh, more than that. About half a mile the other 

side of Hammonton.
Ques. The main station at Hammonton?
Ans. Yes.
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Ques. That is more than half a mile?
Ans. I guess so.
Ques. Before the train stopped ?
Ans. I guess so. I know they passed Hammonton.
Ques. What was there, if there was anything, on Thir-

teenth street?
Ans. I was there. On Thirteenth street when they 

come up?
Ques. Yes.
Ans. There was a bank there with a field of corn.
Ques. And how high was the corn?
Ans. Oh, about seven or eight feet high, I guess.
Ques. What else was there ?
Ans. Why, kind of grass and brush there. Some kind 

of brush there yet. Lot of fields in the side, left hand; 
trees there yet.

Ques. What was there on the embankment alongside 
of the railroad?

Ans. There was a bank.
Ques. Alongside of the railroad in the direction of 

Camden?
Ans. Kind of grass and corn up there about twenty-five 

feet away from the rail, I guess the corn is.
Ques. How high was the brush?
Ans. The brush is about three and four feet, I guess.
Ques. And the grass?
Ans. The grass is about a couple of feet, I guess, or 

two feet and a half; I don’t know.
Ques. Were the brush and grass on the embankment 

alongside of the railroad?
Ans. Yes; they were there. There was the grass there. 3 0

Ques. Now, how close—if you were seated in a wagon 
and going from the crossing—how close would your horse 
have to be in order to see a train coming from Camden ?

Ans. Well, on account of the bank there so close I 
think the horse would have to touch the railroad to see 
right, to see straight, if you want to see good.



76

Ques. Why?
Ans. Because there is a bank there and you can’t see 

right if you don’t go a little ahead there, because the 
bank is a little beyond and there is a telegraph post there.

Ques. What else? What on top of the bank?
Ans. Nothing now.
Ques. What was there then?
Ans. There was grass and some brush there.
Quest. What else?

*|q  Ans. Corn field.
Ques. Where were you at the time?
Ans. I was right at the corner, about two hundred 

and fifty feet away, when it struck him. I saw just when 
it struck him, at that moment.

Ques. Was any whistle blown on the locomotive?
Ans. No ; just a danger whistle when they struck him. 

Never heard the whistle before.
Ques. Was there any bell rung?
Ans. No; just a danger whistle. That is what I heard, 

a danger whistle when it struck him.
Ques. That occurred when it struck?
Ans. Yes.
Ques. No whistle before that?
Ans. No; I never heard any.
Oues. What happened, if anything, after the accident?
Ans. What do you mean ? I ran over there and I saw 

a man lying down there and I turned him upside down. 
I thought he was dead and I saw he was alive. I looked 
for the horse and it was lying about a hundred feet away 
down the track, and I saw a hat like a man’s hat, and 

80  I ran over to see, and it was a woman and she had no 
clothes on at all.

Ques. Was the woman dead?
Ans. Yes; I ran over again to see the man again.
Ques. Now, coming back to the crossing or the em-

bankment after this accident—what was done there, if 
anything-?J o '
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Ans. When?
Ones. After the man was killed? Was any work 

done on the embankment after the man was killed ?
Ans. I can’t tell that.
Cues. I mean regarding removing any brush or any-

thing?
Ans. I couldn’t tell that.
Ques. Did you see anybody there working, cleaning 

the place off ?
Ans. No; I never saw anything like that myself. ^
Ques. You didn’t see them doing the work?
Ans. No.
Ques. Could you see any change?
Ans. Well, I could see a change afterwards; they cut 

the brush there.
Ques. What was there different? You say you saw a 

change there after the accident.
Ans. It was cleaned and cut some brush there after-

wards but I never seen anybody cutting.
Ques. Could you tell that the brush had been cut?
Ans. Oh, yes; the brush had been cut there.
Ques. How do you know that ?
Ans. The boss stopped them from cutting the brush.
Ques. Did you work there in that corn field.
Ans. In the corn field—they stopped to cut the brush.

It was high brush there.
Ques. Did you work for the man that owned the corn 

field?
Ans. No.
Ques. Were you in that corn field?
Ans. No; wasn’t in the corn field at all. I was at the 

Fruit Growers’ Union.

Cross-examination:

By Mr. Cole:

Ques. When this accident happened you were over at 
the building of the Fruit Growers’ Union?
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Ans. Yes, sir.
Ques. And that building is towards Hammonton 

from the track and also towards the railroad station of 
the railroad, isn’t it?

Ans. No. I could see just as I see you from there 
where I was.

Ques. Isn’t the building where you were, the Fruit 
Growers’ Union, toward Hammonton from Thirteenth 
street ?

10 Ans. Yes, sir. •
Ques. And isn’t it toward Hammonton from the 

Reading Railroad track ?
Ans. On the side towards Hammonton.
Ques. How far is that building away from the Read-

ing tracks ?
Ans. Two hundred and fifty feet where I was myself.
Ques. That is, two hundred and fifty feet from the 

railroad track?
Ans. In the place where I was myself.

->q  Ques. How far is it from Thirteenth street?
Ans. Why, me?
Ques. Yes; where you were?
Ans. Where I was, about two hundred feet, I guess.
Ques. Did you see these people driving down the 

road?
Ans. No; I just see when they struck them.
Ques. How far had the horse gone on the track when 

the train struck him ?
Ans. He just got him over and then—
Ques. How far?>Q ^
Ans. About in the middle of the track, they were.
Ques. The horse was about in the middle of the 

track ?
Ans. Yes; right in the middle of the track.
Ques. Do you remember being out on the track and 

talking to this gentleman behind me after the accident? 
Do you remember talking to that gentleman about this 
accident ?
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Ans. I guess so; yes.
Ones. Where were you when you talked with him 

about it?
Ans. I was there.
Ques. On the railroad track ?
Ans. One time I guess, and one time I was in the 

office.
Ques. Did he talk to you about this case?
Ans. No.
Ques. Did he talk to you about this case ?
Ans. I don’t remember. He called me and asked me 

what I know about what I saw.
Ques. You told him what you saw?
Ans. Yes..
Ques. And what you heard?
Ans. Yes.
Ques. Did he put down anything ?
Ans. I guess so?
Ques. See him writing?
Ans. I guess he write. I don’t know if he write or 

not.
Ques. You say there is a telegraph pole there?
Ans. Yes.
Ques. Is that on the top of the bank ?
Ans. On the bank.
Ques. Was there a signal board to stop, look and 

listen, or something of that sort ?
Ans. I can’t tell. Just I saw when it struck him. 
Ques. How long have you been living in that neigh-

borhood ?
Ans. Two years and a half the twentieth of this month. 
Ques. Did you know Mr. Notto?
Ans. No, sir.
Ques. Which side of the wagon was he on ?
Ans. He was on the right side.
Ques. On the right hand side. That is, he was on the 

right hand side of the wagon driving across the track?

10

20

80
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Ans. Yes.
Ques. Was he driving?
Ans. I couldn’t tell that he driving, but he was on the 

right hand.
Ques. But you are sure he was on the right hand 

side?
Ans. Oh, yes.
Ques. How many times did you hear the whistle 

blow?
Ans. Which whistle ? I never heard it'; never heard it 

10 at all; just the danger whistle.
Ques. How many times?
Ans. Two times.
Ques. Did you tell this gentleman—
Ans. I told him I only heard the danger whistle. That 

is what I told him. The gentleman knows that, too. I 
only tell one thing. I don’t care for the company. If 
the man wasn’t hurt, I tell what I know.

Ques. Did you tell this gentleman that you heard the 
whistle blow four or five times?

20  Ans. No, sir; never.
Ques. Did you tell him how many times you did hear 

it blow ?
Ans. I told him only the danger whistle.
Ques. Did you tell him that you could stand twenty 

feet west of the railroad track and see for half a mile?
Ans. No, I said that if it had been clean. On account 

of the corn and things you can’t see it.
Ques. Did you tell this man behind me while you were 

standing right at this crossing that you could stand 
gQ twenty feet west of the railroad track and see for half a 

mile?
Ans. If it had been clean.
Ques. Did you tell him that?
Ans. If it had been clean I told him, but with the 

brush and corn there they couldn’t see.
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ni,„  Did you tell this man, while you were standing 
ŝ he radroad crossing at Thirteenth street, that you 
could stand twenty feet west of the railroad track and see 
{ i ,1f a miie? Did you tell him that?
°Ans. If it had been cleaned you could have saw. yes; 
hllt V0U couldn’t see on account of the brush. That is 
what71 told him. If he put down one thing for another

1 Ques^M you see him walk from the railroad track
Jthe road, pace so many feet? ; ‘ . . . .
PAns. No, I just saw when it struck him in the middle

of the track. ' ,
Ques. No. Did you see this man ?
Ans. Which man?
Oues. Right there; that had the talk with you f
Ans. Yes, he was one time there. Just I showed where

I saw the man low down; that is all.
Ques Did you see him pace from the railroad track up 

Thirteenth street towards Folsom while you were stand-

10

ing there?
Ans. I saw a man one time there 
Ques. Did you see this man ?
Ans. I don’t remember.
Ques. Do you remember talking with the man at all.
Ans. I don’t remember—I remember in the office and 

there, too, but I can’t remember what we been talking
about. I say just what I know.

Ques. Could you see a train from where you were 
standing coming down from Camden?

Ans. Yes, now, because they have cleaned the road. ^
Ques. You were standing down by the Fruit Growers 30 

Union. Could you see a train from there?
Ans. No, because it was low. I was in a low place, 

low ground.

II
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B e n j a m i n  F o g e i Et t o , sw orn .

Direct examination.

By Mr. Carrow:

Ques. Where do you reside?
Ans. Hammonton.
Ques. How long have you lived there ?
Ans. Thirty years or more.

10 Ques. You were born there, wern’t you?
Ans. Pretty near.
Ques. Do you live in the neighborhood of this Thir-

teenth street crossing:?
Ans. Yes, sir.
Ques. Are you familiar with the physical conditions at 

that crossing on the twenty-fourth of August, 1 9 0 5 ?
Ans. Yes, sir.
Ques. What was there north or in the direction of 

Camden ?
20 Ans. Why, an embankment and cornfield and telegraph 

poles and grass and brush on top of the embankment.
Ques. How high was the corn ?
Ans. Well, the corn was six or seven feet high.
Ques. How high was the brush ?
Ans. The brush about two or three feet.
Ques. How high was the grass?
Ans. About the same height.
Ques. What kind of grass was it ?
Ans. Indian grass.

... | Ques. What was there on the embankment alongside of 
the railroad?

Ans. This grass and brush.
Ques. And how close would you have to be if you 

were driving to the railroad track to be able to see a 
train coming from Camden?

Ans. Why, you would have to be about ten or eleven 
feet, twelve feet. You have got to pass the embankment.
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Ques. Were you present at the accident?
Ans. No, sir. .
Ques. Did you know anything about i t .
Ans. No.
Ques. Did you know N otto?
Ans. Yes, sir. .
Ques. What kind o f a man was he ? Describe his ap-

pearance, please.
Ans. Well, he was a tall, raw-boned, strong man.
Ques About what age did he appear to be ? 1 0
Ans. Oh, I guess he was about forty  to forty-five years 

old, between that; I don ’t know exactly the age.
Ques. Was he a healthy man?
Ans. Yes, s ir ; I know him for a good  many years.
Ques. Was he an industrious, hard w orking m an?
Ans. Yes, sir; he worked for  us, for  m y father.
Ques. What did he w ork at?
Ans. Why, at that time m y father had a contract here 

in Mays Landing, clearing off this tract o f  land; he 
worked as foreman over a gang o f  men.

Ques. Do you know what his wages w ere?
Ans. Yes.
Ques. W hat? .
Ans. One seventy-five a day when we was paying the 

men a dollar ten. Kind o f  hard times at that time. ^
Ques. Do you know whether he worked as a laboring 

man around Hammonton ?
Ans. Yes, sir.
Ques. Down to the time o f  his death?
Ans. The winter before that he w orked for  me, not 

directly but in an indirect way at Somers Point. 30
Ques. What did he w ork at ?
Ans. I had a contract to clear o ff a tract o f  land there 

for Dobbs and Frazier, and I sublet it to a gang o f  men, 
and there was some disagreement between them and the 
job didn’t go on and they went to N otto and had N otto 
go with them and finish the job.
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Ques. H ow  long was he w orking at that?
A  ns. W ell, he was there about six or seven weeks. 
Ques. D o  you know what his wages were ?
Ans. No.
Ques. D o you know what wages are paid for the kind 

o f  w ork he did ?
Ans. I couldn’t say, because he went there as a peace-

maker.
Ques. W hat was the ordinary pay for a day laborer 

, 10  at that tim e?
Ans. F or an ordinary one about a dollar and a quar-

ter or a dollar and a half.
Ques. H ow  much could he earn as a laborer?
Ans. W ell, under the circumstances, being that he had 

a good  home, I shouldn’t think that he would go there as 
a peace-maker for less than a couple o f  dollars a day.

Recess to 1.30 P. M.

80

A fternoon  session, 1.30 P. M.

B e n j a m i n  F o g u ^ t t o , resum ed.

Further direct examination.

By Mr. C arrow :

Ques. W hat could he earn, without regard to his home, 
as a laborer in the neighborhood o f  Hammonton?

Ans. D ollar and a half or a dollar and seventy-five cents 
a day.

Ques. N ow , what did you notice, if  you ever noticed 
anything in the way o f  any change occurring at that 
crossing, at the Thirteenth street crossing, after the acci-
dent?
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Ans. I noticed that the grass and brush was cleared
away.

Ques. Where is that ?
Ans. From the top of the embankment after the acci-

dent occurred.
Ques. How soon after the accident ?
Ans. Two days.
Ques. Did you see it being removed?
Ans. No, sir.

By Mr. Cole :
10

Ques. How do you know it was removed in two days ? 
Ans. Why, it was cut off, disappeared.
Ques. Do you know it was there the time of the acci-

dent?
Ans. For one day it was there.

Cross-examination. 

By Mr. Cole :
20

Ques. Know when the corn was cut?
Ans. No; I don’t know exactly when the corn was cut, 

but that was cut later on. The corn was still there when 
the coroner was there.

Ques. Did you ever make a test by sitting in a wagon 
to see how far you could see a train looking up towards 
Rosedale?

Ans. Yes, sir. ^
Ques. When did you make it ?
Ans. Why, I couldn’t state just exactly when, but it 

was after that was cleared off.
Ques. Did you keep a record of your test, put it down 

in writing?
Ans. Not exactly.
Ques. Did you put anything down in writing?
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Ans. No, sir.
Ques. How long was it after the accident that you did 

that ?
Ans. I couldn’t state how long it was.
Ques. How far were you back of the track when you 

made the observation?
Ans. I came down Thirteenth street.
Ques. I understand, but how far were you from the 

track when you made the observation up the track to- 
10 wards Rosedale?

Ans. We made an observation after you leave the corn 
field and after you leave the telegraph pole and so on all 
the way down.

Ques. Do you know how far the telegraph pole is from 
the track?

Ans. I should judge about twenty-five feet; I don’t 
know exactly. .

Ques. How far could you see up the track at the point 
where the telegraph pole was ?

20 By Mr. Carrow:

Ques. When was this?
Ans. When we made the observation.
Ques. When was it?
Ans. I couldn’t state; it was when the grass was cleared 

off of there.

By Mr. Cole:

30 Ques. How far could you see up the track from the 
point of the telegraph pole?

Ans. After you leave the telegraph pole sitting in a 
wagon and the bank being cleared, you could see pretty 
well up.

Ques. And as you got nearer the track from the tele-
graph pole, did the vision become easier?
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Ans. No; it became worse.
Ques. As you went towards the track ?
Ans. Yes; until you leave the bank, because it is down 

grade and as you get closer to the railroad the bank gets 
higher.

Ques. Do you mean to say that it is higher anywhere 
along that bank than where the pole is ?

Ans. Yes, sir.
Ques. The railroad track goes up, too, don’t it?
Ans. Yes, sir.
Ques. All the way up from Thirteenth street inclines 

towards Rosedale, doesn’t it?
Ans. No, sir.
Ques. Where does it stop inclining?
Ans. Why, about, I couldn’t say just how much the 

distance is there, but very near half a mile just this side 
of Fourteenth street.

Ques. Is that where it stops ?
Ans. No; it commences to go an incline then.
Ques. The incline begins at Fourteenth street and 

goes towards Rosedale? 20
Ans. I should say this side of Fourteenth street, and 

if I am not mistaken, then the incline is towards Ham- 
monton, too. It kind of comes down and up.

Louis Ro skt t , called.

By the Court :
3 0

Ques. What is your name?
Ans. Louis Rosett.
Ques. Where do you live?
Ans. Hammonton.
Ques. How old are you?
Ans. I don’t understand.
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The C ou rt: Is there an interpreter in court?

T he C lerk : H e is outside. H e will be in in a minute.

(L ou is D agrosa, interpreter, sw orn.)

(W itness sworn through interpreter.)

D irect exam ination.

^  B y Mr. C arrow :

Ques. W h ere do you  live ?
Ans. H am m onton.
Ques. W hat is your age?
Ans. Forty-five, forty-six.
Ques. H ow  lon g  has he lived in that neighborhood? 
Ans. Nineteen years.
Ques. W hat does he w ork  at ?
Ans. In the farm.

2 0  Ques. W h ere is your farm ?
Ans. It is laid with the railroad at Thirteenth street. 
Ques. W as it your farm where the cornfield was, 

alongside o f the railroad and Thirteenth street in 
A ugust, 1905?

Ans. It was.
Ques. H ow  high was the corn  on  the twenty-fourth 

o f A ugust, 1905?
Ans. E ight or  nine feet high.
Ques. W hat else was there on the embankment along- 

3 0  side o f the railroad?
Ans. It was grass, brush, blackberries, what grow 

there in that neighborhood .
Ques. H ow  high were the brush ?
Ans. A b ou t tw o or  three feet high.
Ques. H o w  high was the grass ?
Ans. It was som e short and som e high, about two or 

three feet.
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Hues. Was it thick or was it thin at the corner of the
embankment ?

Ans. Some places were thick and some places were 
not.

Ques. Were the bushes that you have mentioned 
thick or were they thin ?

Ans. They were thick at the time but this year they 
were cut off and you would hardly notice it.

Ques. I mean on the twenty-fourth of August, when 
the accident occurred. ^

Ans. They were thick.
Ques. Was the corn on the embankment thick or was 

that thin ?
Ans. Part were thick and part were not.
Ques. Was the corn along the road of Thirteenth 

street, along the embankment alongside of Thirteenth 
street—was that thick or was it thin ?

Ans. They were mixed. They were both; some place 
they were thick and some places they were not thick.

Ques. Did the corn grow down to the edge of the 
embankment or away from it?

Ans. Just large enough where they could turn with 
a horse.

Ques. Now what happened to the brush and to the 
grass on that embankment at the corner of the railroad 
and Thirteenth street, if anything happened to it, after 
the accident?

Ans. Afterwards, with the permission of the boss, I 
gathered the stuff which belonged to the railroad. It 
was all cut off.

Ques. How soon was it cut off after the accident ? 30
Ans. Two days.
Ques. What was cut off in two days after the acci-

dent?
Ans. They cut the grass and I went and collected it.
Ques. What about the brushes?

12
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Ans. Along parallel with the railroad they cut brush 
and grass also.

Ques. Was that brush and grass cut along the em-
bankment which ran along the railroad in the direction 
of Camden?

Ans. Yes, sir.
Ques. Did you see the men when they were at work 

cutting the brush and the grass?
Ans. I saw them but at a distance away.

10 Ques- Do you know who the men were ?
Ans. No, sir.
Ques. I mean by that, was there any way by which he 

could tell whether the men that did this cutting were 
employed by the railroad company or riot?

(Objected to as leading.)

Mr. Carrow: I asked him whether there was any way 
by which he could tell.

The Court: I will allow it.

(Whereupon the defendant, by its counsel, prays a 
bill of exceptions, which is hereby allowed and sealed 
accordingly.)

T h o m a s  W. T r e n c h a r d , [ss al .]
J. S. C.

Ans. They were employed by the company.
Ques. How many men were there engaged in that 

work?
Ans. Two of them.
Ques. Did you know who the men were, that is to 

say, were you personally acquainted with the men?
Ans. That day I didn’t know who they were.
Ques. On the twenty-fourth day of August, 1 9 0 5 , at 

the time this accident happened, if you are seated in an
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open wagon about to cross the tracks of the defendant s 
railroad how close would your horse have to be to the 
tracks in order for you to see a train coming from Cam-
Atn?

ẑ ns The horse’s feet would have to touch the rail 
before I could see a train approaching.

Cross-examination.

By Mr. C o l e 10
Ques. Is the telegraph pole on your property ?
Ans. Yes, sir; there are eleven of them there.
Ques. Do you own the land next to the tracks of the 

railroad company ?
Ans. It belongs to me. I have some association obli-

gation to it. . A A W - A  •
Ques. Was this grass and shrubbery that was on the

top of the bank on your property ?
Ans. It belonged to the company.
Ques. You said the telegraph pole was on your prop- >0 

erty. At what point between the telegraph pole and the 
edge of the bank does your property end ?

Ans. It is in conjunction with my farm with the rail-
road land.

Ques. Does your farm run to the edge of the bank?
Ans. Yes, sir.
Ques. Well, then, if your farm runs to the edge of the 

bank wasn’t the grass and shrubbery which was cut off 
the top of the bank cut off of your property ?

Ans. It does not. It belonged to the company, be- 
cause the employes of the company cut them.

Ques. Was there any grass or shrubbery on the top of 
the bank between the telegraph pole and the edge of the 
bank.

Ans. There was. *
Ques. If you owned the farm between the telegraph 

pole and the edge of the bank, how did the grass and



92

shrubbery which grew  on  that bank between the telegraph 
pole and the edge o f  the bank belong to the railroad com-
pany ?

Ans. W hy, I think by the distance from  the edge of 
the banking would belong to the railroad. They allow 
so much space between, and that is why I think that it 
belongs to the railroad.

Ques. Is this stuff, grass and shrubbery, which you 
say was cut between the telegraph pole and the edge of 

r}Q the bank w ild?
Ans. They were wild.
Ques. W as it the stuff between the telegraph pole and 

the edge o f  the bank that you say was cut off two days 
after the accident ?

Ans. Yes, sir.
Ques. W hen you say that your corn, that is, the dis-

tance between the corn and the end o f  your property was 
such as to allow a horse to pass, do you mean that that 
was between the corn and the telegraph pole or between 
the corn and the edge o f  the bank, that distance?OA °

Ans. It was between the corn and the distance where 
the telegraph poles are.

Ques. W hat was the distance between the telegraph 
pole and the place where there was no corn, how many 
feet?

Ans. A bout three feet.
Ques. There was no corn within three feet o f the tele-

graph pole?
Ans. There was not.
Ques. W h en  did you sow the corn that was on the 

BO farm in 1905 ?
Ans. The later part o f this month.
Ques. W hen did you gather it?
Ans. I piled it and then I collected it about a month 

afterwards.
Ques. Y ou  don ’t mean to say that you sowed the corn 

in O ctober o f 1905, do you ?
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Ans. Last year it was a little later, o f  the cutting o f 
the corn.

Ques. When did you sow the corn, plant the corn that 
was gathered in 1905 ?

Ans. It was in May.
Ques. When did you gather it?
Ans. It was in between this month.
Ques. Was this corn in 1905 such as you usually get 

off the farm ?
Ans. Yes, sir. 1 0
Ques. How high was the corn when you gathered it?
Ans. About eight or nine feet high.

DomEnc ia  Ca mp a n u l a , sworn.

Direct examination.

By Mr. C arrow : 2 0

Ques. Do you talk English?
Ans. I think I can a little.
Ques. Where do you live?
Ans. Hammonton.
Ques. W here?
Ans. Hammonton.
Ques. How long have you lived there ?
Ans. Twenty-six years.
Ques. Did you know Semino N otto? « q
Ans. Yes, sir. •
Ques. H ow  long did you know him ?
Ans. Why, I knowed him for  about twelve, fourteen 

years.
Ques. What kind o f  a looking man was he?
Ans. Fine looking man.
Ques. W as he large or small ?
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Ans. He was pretty large.
Ques. Was he a strong man or delicate man?
Ans. Very strong when he was young.
Ques. What did he work at?
Ans. He worked the farm, carpenter some times.
Ques. Was he an industrious man or a lazy man?
Ans. I think he was.
Ques. Which?
Ans. He was an industrious man.

•IQ Ques. Now, are you familiar with the physical condi-
tions at the crossing where Thirteenth street and the 
railroad intersect?

Ans. I don’t understand you.
4

(Question repeated.)

Ans. Yes.
Ques. Well, now, what were the conditions there on 

the twenty-fourth of August, 1 9 0 5 , if you know?
Ans. The condition what was there—I crossed about 

a week before the accident happened. We was driving 
in a buggy and I was about thirty or forty feet way up 
—I was coming on Thirteenth street and was going to 
cross the railroad and there was corn planted there and 
grass and brush alongside of the bank, and when I came 
near about thirty or forty feet near the bank I got off 
and walked up the track to see if there was any trains 
coming and then we crossed, but I think it is a pretty bad 
place.

30  _ The Court: Strike that out.

Ques. How high were the brush ?
Ans. Brush was about from five to six feet, some place.
Ques. How high was the Indian grass?
Ans. About three or three and a half.
Ques, How high was the corn?
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Ques. What was there on the embankment, the railroad 

embankment; that is to say, the embankment on the Read-
ing property that ran along the railroad in the direction 
of Camden?

Ans. Indian grass, sassafras and all kinds o f  brush. 
Ques. H ow  high was the brush ?
Ans. It ran from  four to  five and six feet high.
Ques. H ow  high was the Indian grass ?
Ans. From tw o and a half to three feet. _
Ques. H ow  high was the sassafras?
Ans. It began at five, six, seven, all sizes.
Ques. Was this brush and grass thick or thin?
Ans. It was thick enough, pretty thick.

Cross-examination.

By Mr. C o le :

Ques. Y ou  saw brush on the slope o f that em bank-
ment five or six feet high ? 20

Ans. Yes, sir.
Ques. H igher than you r head?
Ans. Yes, sir.
Ques. H ow  much higher than your head?
Ans. About a foot.
Ques. That was very th ick?
Ans. Yes, sir.
Ques. All the way along the em bankm ent ?
Ans. Yes, sir.
Ques. For what distance ? 80
Ans. Well, a g o o d  ways off.
Ques. A  hundred or m ore feet?
Ans. Tw o or three hundred feet, I guess.
Ques. Did that same condition  exist on the other side

0 the embankment across from  where the corn  was 
growing ?
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Ans. Same side as where the corn.
Ques. H ow  high was it there?
Ans. F rom  five to  six feet high.
Ques. V ery  thick on that side o f the road, too?
Ans. Y es, sir.
Ques. Y o u  aren’t very friendly to  this railroad, are 

you ?
Ans. Sir ?
Ques. Y o u  aren’t very friendly to this railroad, are

10 ypu?Ans. I always ride on it. If I wasn t I wouldn’t ride 
on  it.

Ques. H ow  lon g  was it before A ugust twenty-fourth 
that you  noticed the condition o f the slope of that bank?

Ans. H ow  lon g  before?
Ques. H ow  lon g  before ?
Ans. W ell, about a w eek before I was through there.
Ques. D o  you  rem em ber seeing any men working 

on the slope o f that bank before A ugust twenty-fourth 
cutting dow n any grass or shrubbery ?

Ans. I don ’t live near there. I live about two or 
three miles away from  there. I no g o  there every day.

Ques. M y question is, do  you  rem em ber seeing any-
bod y  on the slope o f that bank cutting grass or shrub-
bery before A ugust tw enty-fourth, 1905?

Ans. I didn ’t see anybody.
Ques. W ere  you  there on  A ugust twenty-fourth,

I 9 ° 5 ?
Ans. I was there when the accident happened.
Ques. W h ere  were you  ?

3 0  Ans. I was about three hundred or three hundred 
and fifty feet away from  the railroad.

Ques. W hat were you  do in g  there?
Ans. I was just go in g  across the railroad at the time 

it happened.
Ques. W here were you  g o in g ?
Ans. A cross on  Thirteenth street then.



Ques. For what?
nris. On business.
Ques. W ere you driving or w alking?
Ans. Driving.
Ques. Driving away from  the accident or tow ard it?
Ans. Towards the accident.
Ques. Did you  g o  to the scene o f the accident ?
Ans. Yes, sir; I left m y horse about three hundred 

feet away from it.
Ques. And on that day, A ugust tw enty-fourth, you 

saw grass and shrubbery on the slope o f that bank ? * r
Ans. Not on that day. I saw it a w eek before that.
Ques. Was it there A ugust tw enty-fourth?
Ans. I suppose it was there.
Ques. On A ugust tw enty-fourth?
Ans. Yes, sir.
Ques. Sure o f that ?
Ans. Yes, sir.
Ques. Did you  see any cinders or ashes on the slope 

of that bank on the tw enty-fourth o f A ugust ?
Ans. I guess it was there. 2 0
Ques. Did you see ashes or cinders on the slope o f 

that bank on the Tw enty-fourth  o f A u gu st?
Ans. I didn’t take any notice o f the cinders.
Ques. W ill you  say that there were no cinders or 

ashes on the slope o f  that bank on A ugust tw enty-fourth,
1905?

Ans. I didn’t take any notice.
Ques. Y ou  did take notice that there had been any 

of the grass and shrubbery on  that bank on A ugust 
twenty-fourth, did y ou ?  3 0

Ans. I didn’t take any notice.
Ques. H ow  close is the base o f the bank to  the rail-

road track ?
Ans. The base o f the bank ?
Ques. Y es ; where it begins to  slope up?
Ans. A bout ten feet.

13
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Ques. W as there any o f  this grass or shrubbery be-
tween the beginning o f the bank and the railroad track? 

Ans. N o.
Ques. That was all cleaned, was it ?
Ans. It was cleaned.

Br M r. C arrow :

Ques. W as any whistle blow n or bell rung for that 
* 0  crossing?

Ans. I didn ’t hear any.

B y Mr. C o le :

Ques. D id you  hear any whistle at all?
Ans. N o, sir.
Ques. D idn ’t hear the danger whistle ?
Ans. N o.
Ques.- W hat first attracted your attention to this 

20 P̂ a ce  ̂ W hat first drew your attention? How came 
^  you to look toward this place ?

Ans. Because I heard the engine crack the wagon. 
Ques. That is what first drew your attention?
Ans. Yes, sir.
Ques. A nd how  far away were you ?
Ans. About three hundred or three hundred and fifty 

feet.
Ques. On what street?
Ans. O n Thirteenth street.
Ques. W ere you towards Folsom  or towards Ham- 

isO m onton?
Ans. Tow ards Hammonton. I was. crossing the Penn-

sylvania Railroad track, and I went about a hundred feet 
and then the accident happened.

Ques. D id you  see these people driving down the 
road.? .

Ans. N o, sir.

t



Oues. Did you see anybody else on the road that day 
as you were com ing up towards the Reading Railroad 
track? Did you see anybody else in Thirteenth street?

Ans. Only a lady a little ways from  where I was.
Ques. Did you see anybody on a bicycle ?
Ans. No, sir.
Ques. And this lady was the only one you saw, was 

she?
Ans. That was the only one at the time the accident 

happened, and I was the first man that went to the body.

Mr. Carrow: I offer the Carlisle M ortuary Tables as 
found in Volume 20 o f  the Am erican and English Ency-
clopaedia o f  Law, second edition, page 885, for the pur-
pose o f showing the expectancy o f  life o f  a man forty- 
five years o f age.

Mr. Cole: W e object to the offer until there is proper 
proof introduced.

Mr. Carrow: Then I will have to g o  on the stand m y-
self.

H o w a r d  C a r r o w ,  sw orn .

The W itness: The M ortuary Tables contained in this 
volume, this twentieth volume o f  the Encyclopaedia o f  
Law, page 885, are tables which represent the reasonable 
expectancy o f life as shown from  the experience gath-
ered by insurance companies in Am erica and in E ng-
land, and it is kno'wn as the Carlisle Table, and it is the 
table in general use in ascertaining the expectancy o f  
life. It is not a certain test by any means, but it is one 
of the ways that are sometimes used in courts in cases 
of this class and in cases involving interests in property. 
I do not pretend to say that it is an infallible guide by 
any means, nor that the Court will be bound by it, but
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it throws some light on the subject as to the reasonable 
expectancy o f  life.

Cross-examination.

By Mr. C ole:

Ques.* H ave you anything other than what you see in 
that book which you testify is a correct copy o f the Car- 
lisle Table?

Ans. I have not.
Ques. H ave you compared with what you have seen 

in the book some table that you know has been recog-
nized and established as the Carlisle Table?

Ans. I have not.

Mr. C ole: I object to the offer on the ground already 
stated and upon the further ground that it does not ap-
pear satisfactorily that what is introduced is the Carlisle 
Tables.

20

Mr. C a rrow : I f  your H on or please, it is judicial no-
tice. I maintain that no form al p roo f is necessary.

The C ou rt: I will admit it for the purpose for which 
it is offered.

Mr. C ole: I object for the reason stated and because 
ii is admissible for no other purpose than that for which 
it is offered.

30
(W hereupon the defendant, by its counsel, prays a bill 

o f  exceptions, which is hereby allowed and sealed accord-
ingly.)

T h o m a s  W . T r e n c i i a r d  [ s e a l ]
J. s. c.

Plaintiff rests.



D E F E N D A N T ’S T E S T IM O N Y .

He r vEy  H a r m Er , sworn.

Direct examination.

By Mr. C ole :

Ques. You are in the employ o f  the Atlantic City 1 0  
Railroad Company?

Ans. Yes, sir; I am.
Ques. What is your position?
Ans. I am official photographer.
Ques. H ow long have you been a photographer ?
Ans. Twenty-two years?
Ques. H ow long in the employ o f  the com pany?
Ans. Fourteen years.
Ques. Are you familiar with the Thirteenth street 

crossing at Hammonton, o f  the railroad company ? 2 0
Ans. Yes, sir; I am.
Ques. H ow long have you known that crossing?
Ans. For about thirteen years I have been goin g  up 

there and been there at frequent times, along the road 
at any place.

Ques. Did you, for  the purpose o f  use in this case, 
make photographs o f  that crossing?

Ans. Yes, sir; I did.
Ques. I have in my hand and show you three photo-

graphs and ask you if they are the photographs you made ?
Ans. They are. i l l
Ques. W ill you please take the photographs in their 

order and state where you stood when you made the 
photographs and what they represent ?

Ans. This photograph  that I have in m y hand was 
made at a point standing on Thirteenth street west of 
the nearest rail o f the south bound track tw enty-one 
feet away, looking towards Camden.
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(P h otograph  m arked E xhibit D i . )

Ans. This was made at a point standing on Thir-
teenth street west o f the railroad, twelve feet away from 
the south bound track.

(P h otograph  m arked E xhibit D 2.)

Ans. This was made at a point on  the railway track 
2 0  south o f the Thirteenth street crossing and looking 

north towards the Thirteenth street crossing-.

(P h otograph  m arked E xhibit D 3 .)
0

Ques. D oes Thirteenth street appear on all of these 
pictures or  photographs?

Ans. Y es, s ir ; it does.
Ques. O n E xhibit D 3 there appear two signal 

. boards. I ask you  if those signal boards are on Thir- 
.,0  teenth street.

Ans. T hey  are, planted in the street either side of the 
crossing.

Qus. D o  these photographs truly and correctly rep-
resent the situation as it was at the time you made 
them ?

Ans. They do.

Cross-exam ination.

B y M r. C arrow :
JO

Ques. W hen  did you  make these photographs?
• Ans. T he date is on the back.

Ques. O ctober eleventh, 1906.
Ans. W hatever date is on the back o f them. It is in 

m y handwriting on  the back o f th em ; that is the identi-
fication mark.
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Ques. The fifth m onth, second day in 1906? 
Anc. Yes, sir; that is the date.
Ques. W ere they all made at that tim e?
Ans. Same day.

Ph i l i p  S t o l z b Er g e r ,  sw orn .

Direct examination.  ̂q

By Mr. Cole :

Ques. W ere you  the engineer in charge o f the lo co -
motive that struck N otto , the w agon ?

Ans. Yes, sir.
Ques. W hat was you r train out o f Camden, the hour ?
Ans. Ten minutes past five out o f Camden;
Ques. That is five o ’clock  from  Philadelphia?
Ans. Yes, sir.

• 20Ques. W as that tram a regular scheduled train?
Ans. Yes, sir.
Ques. H ow  lon g  had that train been running on 

August twenty-fourth, as near as you  can rem em ber?
That is, I mean, through what period o f time, a m onth, 
a year or five years or how  lon g  ?

Ans. Oh, that train has been running for years that I 
• know of.

Ques. D o you rem em ber the fact o f this accident ?
Ans. I do ; yes, sir.
Ques. As you approached this crossing at Thirteenth ^ 0  

street on which side o f the engine were you  ?
Ans. Right hand side.
Ques. W as that nearest to or farthest from  the point 

of the carriage ; that is, were you  nearer than the fire-
man or farther away ?

Ans. I was nearest.
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Ques. Did you see them as they were approaching 
the crossing?

Ans. Yes, sir.
Ques. Is there a whistle board for the Thirteenth 

street crossing?
Ans. Yes, sir.
Ques. Was there a whistleboard there on August 

twenty-fourth ?
Ans. Yes, sir.
Ques. Did you blow for the Thirteenth street cross-

10 'ing on this day?
Ans. Yes, sir.
Ques. Where with relation to the whistle board did 

you blow the whistle for that crossing?
Ans. As I was approaching and passing the whistle 

board.
Ques. Do you know whether or not the bell was rung 

as the train approached that crossing?
Ans. I do.
Ques. Did you have a fireman?

20 Ans. I did; yes, sir.
Ques. What is his name?
Ans. Irving McIntyre.
Ques. Was the signal you gave for the Thirteenth 

street crossing the usual crossing signal ?
Ans. It was; yes, sir.
Ques. How far do you think you were from the Thir-

teenth street crossing when you first saw the horse and 
carriage or wagon?

Ans. About a thousand feet.
3 Q Ques. And when you first saw the horse and wagon 

about how far were they from the track on which your 
train was?

Ans. Well, as near as I could judge from the cab 
window I judge they must have been anywhere between 
twenty-five and forty feet.
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Ques. Did you lose sight of that wagon and horse 
from the time you saw it when it was twenty-five feet 
away from the track until you struck it ?

Ans. I saw it all of the time.
Ques. What did you do, if anything, after you had 

given this signal for the crossing ?
Ans. Immediately after I blew for the crossing I 

thought that they were getting pretty close and it look-
ed to me as though they weren’t going to stop. I 
couldn’t, and I blew the danger whistle.

Ques. How many times do you suppose you blew?
Ans. Oh, I couldn’t tell that; I blew as often and fast 

as I could.
Ques. Then what did you do?
Ans. Shut off the steam and applied the brakes and 

turned and hid my face to keep from seeing the awful 
thing and besides that to keep probably from being 
struck by glass that might be broken.

Ques. Now how far had the horse gone on the track 
when he was struck ?

Ans. He was about in the center of the crossing.
Ques. Do you mean in the center of the track ?
Ans. That is, he was in the center between the two 

rails that I was running on.
Ques. Now with respect to Thirteenth street where 

was this horse and wagon? That is, I mean, was it in 
the center of the street or was it farther to the left or 
right ?

Ans. As near as I can recollect it was in the center.
Ques. Can you remember whther the man was on the 

right or left hand side of the wagon? ov/
Ans. Well, I wouldn’t want to say that.
Ques. Do you know who was driving?
Ans. No; I don’t know that either.
Ques. Did you see either of the persons in the wagon 

look towards Rosedale, from which point you were 
coming ?

H
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Ans. No, sir; I didn’t.
Ques. Which way did the persons appear to be look 

ing?
Ans. Appeared to be looking straight ahead.
Ques. Did you see the horse stop at any time after 

you saw it until it was struck?
.Ans. No, sir.
Ques. Did the horse stop at any time after you saw it 

until it got to the track ?
10 Ans. No, sir; it did not.

Ques. Was the horse running, walking or trotting?
Ans. Walking.
Ques. About how high are these locomotives from 

the track ?
Ans. To the cab window?
Ques. Yes.
Ans. Why, we were about twelve feet, I guess. I 

never took any measurement and am only guessing at 
it now.

20  9 Ues* Did anything after the accident prevent this 
train from stopping sooner than it would stop after you 
applied the air and put off the steam ?

Ans. Yes, sir.
Ques. What was it?
Ans. The horse being carried on the front of the en-

gine and the slime and blood that came from the horse 
got on the wheels and rails and caused the wheels to 
slide instead of rotating as they should, and of course 
destroyed the retarding feature.

.,y Ques. Did the train go further after crossing this 
crossing than it would if this substance had not been on 
the track?

Ans. Oh, my, yes.

Cross-examination.

By Mr. Carrow:

Ques. What is your name ?
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Ans. Philip Stolzberger.
Ques. Did you testify at the coroner’s inquest?

• Ans. Yes, sir.
Ques. Do you remember at the coroner’s inquest being 

asked this question and giving this answer: “ Now, how 
far were you from Fruit Growers’ crossing before you 
saw these people. Ans. Why, I was about, I should 
judge, six hundred feet when I first saw them.” Was 
that question propounded to you and did you give that 
answer at the coroner’s inquest? 10

Ans. I can’t say that it was.
Ques. Do you say that it wasn’t?
Ans. I say that I can’t say that it was in that way.

I haven’t any recollection of saying six hundred feet.
Ques. Do you say that you didn’t swear to that at the 

coroner’s inquest?
Ans. I won’t swear now that I did say it.
Ques. Will you swear now that you didn’t say it?
Ans. No.
Ques. I will repeat it in order that there may be no Q 

mistake about it. “How far were you from Fruit Grow-
ers’ crossing before you saw these people? Why, I was 
about, I should judge, six hundred feet when I first saw 
them.” You are asked again to say whether that was 
not your testimony at the coroner’s inquisition ?

Ans. I don’t know now that I said just that thing.
Ques. Will you say that you didn’t?
Ans. No, I won’t say that I didn’t.
Ques. Now, what time did your train leave Camden?
Ans. Why, it was due to leave five-ten.
Ques. What time was it due in Atlantic City ?
Ans. Six o’clock.
Ques. It was a fifty minute train from Camden to At-

lantic City?
Ans. Yes, sir.
Ques. What time was it due in Hammonton?
Ans. Five-thirty-four.
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Ques. In other words, your run between Camden and 
Hammonton was twenty-four minutes?

Ans. Yes, sir.
Ques. How far did your locomotive go in the direc-

tion of Atlantic City after it had killed these Notto 
people ?

Ans. About a mile.
Ques. The reason you couldn’t stop the train sooner 

was because it was going so fast that you couldn’t stop it; 
jQ  isn’t that so?

Ans. That is not so.
Ques. Could you have stopped the train in less dis- 

• tance than a mile?
Ans. I could had it not been for the accident.
Ques. Well, now, with a train going at the rate of 

sixty miles in fifty minutes, how soon could you stop the 
engine ?

Ans. You mean the engine alone or the engine and 
train ?

Ques. The engine and train. I suppose the train will 
- stop when the engine stops.

Ans. The reason I asked that is that there is consid-
erable difference.

Ques. Is it the engine that stops the train?
Ans. No, sir; the air brakes throughout the train 

stop the engine and train both.
Ques. You know what I mean. Stopping the train. 

The train couldn’t get ahead of the engine, can it?
Ans. Not very well, no.
Ques. Could you have stopped it sooner?

30  Ans. Had it not been for the accident: yes, sir.
Ques. In what space could you have stopped the loco-

motive ?
Ans. At the outside two thousand feet.
Ques. A little less than half a mile, isn’t it?
Ans. Yes, sir.
Ques. What is the distance between Camden and Ham- 

monton?
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Ans. Hammonton station is just a little bit short of 
twenty-eight miles.

Ir vin g  M c In t y r e :, sworn.

Direct examination.

By Mr. Cole:

Ques. Were you the fireman on this train in question?
Ans. Yes, sir.
Ques. How long had you been a fireman at the time 

of the accident ?
Ans. How long had I been a fireman? Four years.
Ques. Do you remember the accident?
Ans. Yes, sir. ,
Ques. On which side of the engine were you at the 

time you reached Thirteenth street crossing at Hatnmon- 20 
ton?

Ans. On the left-hand side in the tank.
Ques. Do you know if the whistle on the engine was 

sounded for the Thirteenth street crossing on the day of 
the accident ?

Ans. Yes, sir.
Ques. Do you know if the bell was ringing ?
Ans. Yes, sir.
Ques. Who rang the bell?
Ans. I did. 3 Q
Ques. At what point as you approached the Thir-

teenth street crossing did you begin to ring- the bell? 
Where were you up the track when you began to ring 
this bell ?

Ans. When I began to ring that bell I was at the 
whistle-board just down from Rosedale hill, and I rang 
that bell from Rosedale crossing until we got way below 
Hammonton station.
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10

20

Ques. When did you first know that there had been an 
accident ?

Ans. When the stuff came flying back and hit me in 
the face.

Ques. Could you have seen from where you were 
standing this wagon approaching from thé Folsom side 
of the track ?

Ans. No, sir; I couldn’t.
Ques. Did you hear any other whistle than tfie whistle 

that was sounded for the road crossing-?
Ans. Yes, sir; I heard the danger signals.
Ques. Have you any idea how far you were from 

the crossing when you first heard the danger whistle?
Ans. No, sir; I don’t.
Ques. The train was going quite fast at that time, 

wasn’t it?
Ans. Going pretty lively; yes, sir.
Ques. What happened, if anything, to the train? What 

was done to the train, either at the time the danger signal 
was sounded or immediàtely afterwards ?

Ans. The engineer shut off the throttle and applied 
the brakes.

Ques. Could you feel that?
Ans. Oh, yes, sir; I could feel it.

No cross-examination.

H a r r y  G r a y , sw orn .

Direct examination.

By Mr. Cole:

Ques. Where do you live, Mr. Gray? 
Ans. Camden, New Jersey.
Ques. What is your business?
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Ans. I am working in the wholesale grocery business 
at present.

Ques. Were you on this train in question ?
Ans. Yes, sir.
Ques. At that time you were employed by the defendant 

company, weren’t you?
Ans. Yes, sir.
Ques. What was your position?
Ans. Baggage master.
Ques. Do you remember the fact that this accident hap- 

pened ? ^
Ans. Yes, sir.
Ques. Can you say whether the whistle of the engine 

was sounded for the Thirteenth street crossing where this 
accident happened?

Ans. It was.
Ques. Did you hear any other whistle than the crossing 

whistle? , ^  , •A’A'r ’ >v '
Ans. Yes, sir.
Ques. What whistle did you hear?
Ans. Danger signals, a succession of short blasts. 20
Ques. After you heard that, what, if anything, hap-

pened to the train ?
Ans. There was a succession of short blasts and then 

the first thing I knowed there was another succession of 
short blasts and the engine was shut off and an applica-
tion of the brakes.

Ques. What part of the train were you in when you 
heard the danger signals ?

Ans. In the baggage car.
Ques. Did you look out ? 30
Ans. I attempted to look out, but there were missiles 

of all sorts flying so I withdrew myself.
Ques. Which side did you attempt to look out?
Ans. The right hand side.
Ques. Right hand side as you were going toward At-

lantic City?



Ans. Yes, sir.

No cross-examination.
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J o e l  H . L a n c e , sworn.

Direct examination.
10

By Mr. Cole:

Ques. You were the conductor on this train in ques-
tion ?

Ans. Yes, sir.
Ques. Where were you; that is, what part of the train 

were you when the accident happened?
Ans. I was going from the fifth to the sixth coach 

from the engine.
Ques. Where do you live, Mr. Lance?
Ans. Hammonton.
Ques. Can you recall what, if anything, attracted you 

to the fact that there was trouble at that crossing?
Ans. I opened the door to go out of the fifth coach into 

the vestibule between that and the sixth one, and there 
was an emergency application of the air made. I im-
mediately opened the vestibule door on the rear end of 
the fifth coach and looked out ahead toward the engine.

Ques. On the right or left hand side?
Ans. On the right hand side.

30 Ques. Did you see anything?
Ans. I. saw a white object fluttering from the bottom 

of the pilot of the engine.
Ques. On which side of the track?
Ans, On the right hand side of the south bound track.

No cross-examination.



II3

Ma u r i c e  M i n e s ,  sw orn .

Direct examination.

By Mr. Cole:

Ques. Where do you live?
Ans. Camden.
Ques. You were the brakeman on this train, were you 

not?
Ans. Yes, sir. 10
Ques. Remember the accident?
Ans. Yes, sir.
Ques. What, if anything, first drew your attention to 

trouble at that crossing?
Ans. I was sitting in the last day coach on the rear 

of the train next to the parlor car. I had the vestibule 
door open. It was rather a warm day and I was sitting on 
the Pullman’s porter’s stool, and just as we were going 
into the crossing there at Hammonton where the accident 
happened I heard the danger signal blown. Of course 20 
it seemed very faint to me, and I glanced through the 
train and I saw my conductor rush to the right hand side 
of the train and open the door, and in the meantime I 
felt the brakes go on, and I rushed over to my car and 
looked out and saw this white object fluttering, but didn’t 
know what it was at the time.

Ques. And that was on the right side of the train ?
Ans. Yes, sir.
Ques. Can you recall whether you heard the whistle 

sounded for the crossing, for the railroad crossing?
Ans. No, I can’t say as to that; no, sir. •
Ques. Were the blasts of this whistle loud enough to 

have been heard a distance, that is, the danger signal 
blasts? How far, in other words, do you think they 
could have been heard ?

Ans. I was inside of the coach—of course the vesti-
bule of the train made it hard for me to hear it—and it

15



sounded very faint to me. I couldn’t say h o w  fa r  it 
penetrated.

No cross-examination.

F r a n k  L a  R o s a ,  sw orn .

30 Direct examination.

By Mr. Cole:

Ques. Frank, where do you live ?
Ans-. Hammonton.
Ques. How long have you lived there?
Ans. All my life.
Ques. Were you somewhere near the Thirteenth street 

crossing on the day of the trouble?
20 Ans. Yes, sir.

Ques. Where were you ?
Ans. On the siding, on the side track.
Ques. On the side track ? Between Thirteenth street 

and the Hammonton station?
Ans. Yes, sir.
Ques. Was this side track toward Folsom or toward 

Hammonton from the track where the train was coming?
Ans. Why, it is kind of curved around toward the 

Pennsylvania.
jjy Ques. Towards the Pennsylvania track?

Ans. Yes, sir.

By the Court:

Ques. Does that make it on the east or wrest side of the 
railroad track proper?

Ans. East side.



Ques. That is, the siding is on the east side of the 
right of way of the railroad ?

Ans. Yes, sir.

By Mr. Cole:

Ques. About how far were you from the Thirteenth 
street crossing, how many feet, do you think ?

Ans. Oh, I couldn’t say. I think I would be about 
three hundred feet.

Ques. What were you doing?
Ans. I was unloading a car.
Ques. What was in the car?
Ans. Manure.
Ques. Did anything attract your attention to that 

Thirteenth street crossing?
Ans. Yes, sir. .
Ques. What was it ?
Ans. I was working along as usual and I heard the 

danger signal, and that was something unusual, so I just 
dumped the forkful what I had and turned around and 
just turned in time to see the crash.

Ques. How far had the horse gone on the track when 
the train struck him?

Ans. He was about the middle of the track. 

Cross-examination.

By Mr. Carrow :

Ques. The crash immediately followed the danger sig- q q  
nal?

Ans. No, sir.
Ques. The crash came immediately after the danger 

signal ?
' Ans. No, sir.
Ques. Why, you said you just heard the loud shrill 

danger signal and turned around and saw the crash.



Ans. I dumped the forkful that I had into the wagon 
and then turned.

Ques. Was the crash over when you turned or imt 
happening ? ” J

Ans. Just happening.

A u g u s t  G e;r g e ;r , sw orn .

Direct examination.

By Mr. Cole:

Ques. Where do you live, Mr. Gerger?
Ans. Philadelphia.
Ques. What is your business?
Ans. Steam and hot water heating.
Ques. Were you on the train in question?
Ans. Yes, sir.
Ques. Do you remember the fact of the accident? 
Ans. Yes, sir.
Ques. Did you hear any whistle blown before you 

reached the crossing?
Ans. Yes, sir.
Ques. Can you tell how many whistles you heard 

blown ?
Ans. I heard the regular whistle blown first, two 

long blasts and two short and a few seconds after that I 
heard the danger whistle.

Ques. How many times do you think that blew?
Ans. Oh, five or six.
Ques. What happened then ?
Ans. The air. brakes were applied and then I saw 

something fly past the window.
Ques. Which side of the train were you on ?
Ans. Right hand side.
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By Mr. Carrow:

Ques. You think there were eight or nine whistles 
blown altogether?

Ans. Yes, sir.
Ques. Eight or nine?
Ans. I should think so; yes.
Ques. They were not doing anything but blowing 

whistles right at that particular time?
Ans. No. There was a space between the whistles. j(>

W. D. D o m i n i c o ,  sw orn .

Direct examination.

By Mr. Cole:

Ques. Where do you live? 2C
Ans. Hammonton.
Ques. How long have you lived there ?
Ans. Well, about seventeen years.
Ques. Do you know Thirteenth street?
Ans. Yes, sir.
Ques. This railroad crossing?
Ans. Yes, sir.
Ques. Were you on Thirteenth street , on the day of 

this accident ?
Ans. Well, I just happened to go—
Ques. Were you over on Thirteenth street on the day 

of the accident ?
Ans. Yes, sir.
Ques. Did you go—were you going toward the place 

of the accident or away from it ?
Ans. Towards the accident.
Ques. Were you walking or riding?
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Ans. Riding.
Ques. On what?
Ans. On a bicycle.
Ques. As you were riding did you see this wagon 

with the man and woman in it?
Ans. Yes, sir.
Ques. Coming toward the track?
Ans. Yes, sir.
Ques. Now, whereabouts on Thirteenth street were

10 y°u when you first saw this man and woman in this 
horse and wagon ?

Ans. I was just coming around the corner of the 
hotel.

Ques. Where is that?
Ans. On the corner of the old Egg Harbor road and 

Thirteenth street.
Ques. Is that between the Pennsylvania Railroad 

tracks and the Reading?
Ans. Yes, sir.

->Q Ques. Did you see them struck ?
Ques. I was just riding slowly on the wheel before I 

seen them coming, but I didn’t make any motion for 
them to stop as I thought the horse wasn’t afraid and he 
was just walking up towards the railroad, and I thought 
they would stop but all at once I seen them blow the 
danger whistle.

Ques. Did you hear the whistle blown?
Ans. I heard the danger whistle; yes.
Ques. Did they stop before they got to this crossing?
Ans. No, they didn’t.

■ ■ Ques. How far were they from the track when you 
first saw them, do you think?

Ans. I don’t know; it wasn’t very far.
Ques. Are you quite sure they didn’t stop?
Ans. Yes, sir.
Ques. Did you see them, that is either of them, look 

up the track toward Hammonton as they were approach-
ing the crossing?
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Ans. No, sir.
Ques. I mean towards Rosedale.
Ans. No, sir.

Cross-examination.

By Mr. Carrow:

Ques. From the distance that you were away you 
didn’t see every little thing they did, did you ?

Ans. I don’t suppose I was very far. _ _
Ques. You don’t say that you pretend to see every-

thing they did ?
Ans. No; of course not.
Ques. You couldn’t tell which way his eyes were?
Ans. No; of course not. I wasn’t looking at them 

right in the face.
Ques. And you couldn’t tell when he was first stop-

ping his horse ?
Ans. He tried when he heard the danger whistle, I 

supposed that he tried to stop the horse back.
Ques. And no other whistle was blown but the dan- 

ger whistle ?
Ans. Yes, sir; he blowed his regular whistle.
Ques. Did you hear it ?
Ans. Yes, sir, I did.
Ques. Did you see Campanella there ?
Ans. I don’t know.
Ques. Where was he?
Ans. I don’t know where he was. I didn’t see him 

there.
--------- 30

Joh n  Bakkh y , sworn.

Direct examination.

By Mr. Cole :

Ques. Are you in the employ of the railroad company ? 
Ans. Yes, sir.
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Ques. What is your position?
Ans. Section foreman.
Ques. How long have you been a section hand ?
Ans. Going on twenty-five years the second of next 

May.
Ques. What part of the company’s tracks are you in 

* charge of?"
Ans. From Rosedale to Seventh street, south of 

Da Costa.
10  Ques- Does that cover the point of the accident?

Ans. Yes, sir.
Ques. Were you in charge of that part of the com-

pany’s tracks in August of 1 9 0 5  ?
Ans. Yes, sir.
Ques. Did you know Mr. Notto in his lifetime?
Ans. Yes, sir; he worked for me.
Ques. And do you know his brother Rosario, who was 

here as a witness?
Ans. Yes, sir; both of them worked for me.
Ques. Did they both work for you?

20 Ans. Yes, sir.
Ques. And they both worked for the railroad company?
Ans. Yes, sir.
Ques. What did Mr. Notto, the deceased, do when he 

worked for the railroad company?
Ans. Track laborer.
Ques. Did he work on this very Section that you work 

on?
Ans. Yes, sir.
Ques. Did he ever work at this Thirteenth street cross-

30 ing?
Ans. Yes, sir; I have no doubt but what he did. We 

worked up and down.
Ques. How long ago was it as near as you can recall 

that he worked for the railroad company?
Ans. I should say about five or six years. I can’t tell 

you exactly.
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Ques. H ow  long ago was it that the brother worked 
for the railroad com pany?

Ans. I think he worked for  me about a year after his 
brother did, something like that.

Ques. D o you know what the condition o f  the com -
pany’s right o f  way was and the slope o f  the bank at 
the Thirteenth street crossing on the twenty-fourth o f  
August, 1905 ?

Ans. I do, sir.
Ques. W as there any Indian grass or shrubbery or 

vegetation o f  any kind on the slope o f  that bank or on 1 0  
the company’s right o f  way in August, 1905 ?

Ans. No, s ir ; there were not.
Ques. W as it any part o f  your duty to keep the right 

of way and the slope o f  that bank clear ?
Ans. Yes, sir; I had m y orders to cut the grass and 

brush; I think it was on the twenty-eighth o f  July, I got 
my notice to cut the grass and brush.

Ques. Y ou  had orders on the twenty-eighth o f  July to 
cut the grass and brush along that roacl ?

Ans. Yes, sir. ^*0
Ques. Did you do it?
Ans. Yes, sir.
Ques. W hen did you finish that w ork?
Ans. I think as near as I can come at it between the 

eighth and ninth or tenth o f  August I finished m y entire 
section.

Ques. W hat became o f  the stuff that was cut from  the 
slope o f  the bank ?

Ans. W hat little there were— on the side north o f  
there there were very little; probably all we cut out there 3 0  
wouldn’t make a fo rk fu l; from  the time you leave that 
street until you get to the mile post, which is about a quar-
ter o f a mile from  this crossing, I don ’t suppose you would 
gather a forkful o ff o f  that place, as Mr. Rosett uses it 
for a turn-row for  his horse, and another thing the white 
sand blows so hard that the companv filled it in with 
ashes.

16
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Q u e s. W e r e t h e r e a s h e s o r ci n d e r s o n t h e sl o p e o f t h at 

b a n k o n A u g u s t 2 5 t h, 1 9 0 5 ?

A n s. Y e s, s i r; p r e vi o u s y e a r s t o t h a t, t o o.

Q u e s. I w ill s h o w  y o u a p h o t o g r a p h o ff e r e d i n e vi d e n c e 

a n d m a r k e d E x h i b i t D 2 , w h i c h s h o w s t h e c o m p a n y’ s 

t r a c k s a n d ri g h t o f  w a y a n d t h e sl o p e o f t h e b a n k.  I a s k 

y o u t o l o o k a t t h a t a n d s a y w h e t h e r t h a t p h o t o g r a p h s o 

f a r a s a n y s h r u b b e r y o r g r a s s o r t r e e s o n t h e c o m p a n y’ s 

ri g h t o f  w a y o r t h e , s J o p e o f  t h e b a n k, r e p r e s e n t s t r ul y 

■ ■ 0  t h e si t u a ti o n a s it w a s i n A u g u s t, 1 9 0 5 ?

A n s. Y e s, s i r; j u s t a b o u t t h e s a m e.

Q u e s. J u s t a b o u t t h e s a m e ?

A n s. Y e s, si r.

Q u e s. D o  y o u  k n o w  w h e t h e r t h e s e t el e g r a p h p ol e s 

a r e o n t h e c o m p a n y’ s p r o p e r t y o r n o t ?

A n s. N o, s i r; t h e y a r e n o t.

Q u e s. T h e y a r e n o t ?

A n s. N o, s i r; t h e y a r e s u p p o s e d t o b e o u t si d e o f t h e 

c o m p a n y’ s li n e.

Q u e s. D o y o u k n o w  w h e r e t h e c o m p a n y’ s ti tl e e n d s ? 

^   A n s. T h i r t y f e e t f r o m  t h e c e n t e r b e t w e e n t h e t w o 

t r a c k s.

Q u e s. T h i r t y f e e t f r o m  t h e c e n t e r b e t w e e n t h e t w o 

t r a c k s ?

A n s. Y e s, si r.

Q u e s. W a s t h e si g n al b o a r d w h i c h i s o n t h e F ol s o m 

si d e o f  t h e r a il w a y t r a c k t h e r e o n  t h e t w e n t y -f o u r t h o f 

A u g u s t ?

A n s. Y e s, si r.

Q u e s. H o w  h i g h w a s t h a t si g n al b o a r d ? 

v S O  A n s. I t hi n k a b o u t t e n f e e t.

Q u e s. A n y  w o r d s o n it ?

A n s. Y e s, si r.

Q u e s. W h a t w a s o n i t ?

A n s. I t hi n k t h e w o r d s i s t h e r e, “ S t o p, li s t e n a n d l o o k 

o u t f o r t h e l o c o m o ti v e, ”  s o m e t h i n g si m il a r t o t h a t.

Q u e s. A r e t h e w o r d s- i n s m all o r l a r g e l e t t e r s ?
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Ans. Targe letters.
Ques. Is there a like signal board on the other side of 

the road?
Ans. Yes, sir; I put them in there, both of them.
Ques. You put them in?
Ans. Yes, sir.
Ques. How far from Thirteenth street looking toward 

Winslow can you see a train coming in that direction?

(Objected to as irrelevant, immaterial and incompe- 
tent.)

The Court: What relation has Winslow to the cross-
ing?

Mr. Cole: Winslow is toward Camden from the cross-
ing.

(Question repeated.)

The Court: That question is all right.

Ques. On August twenty-fourth, 1 9 0 5 .
Ans. I could see it; I will say twenty-one feet from the 

track.
Ques. You don’t understand my question.

(Question repeated.)

Ans. Well, that is standing out on Thirteenth street 
and looking towards Winslow, about twenty-three feet 3 0  

from the track you can see—
Ques. No ; I don’t want to know how far you can stand 

back of the track and see a train. I want to know where 
if you see the train how far you can see it ?

Ans. I can see the train anywhere from Thirteenth 
street over a measured mile and a half.
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Ques. H ow  far from  the railroad track, on August 
24th, 1905, could you stand and still have a view o f that 
train from  that point to the railroad track?

Ans. A bout twenty-three feet away from  it.
Ques. H ave you tried it?
Ans. Yes, sir.
Ques. W as there any shrubbery or grass or other vege-

tation two, three, four, five, six or seven feet high any-
where between the tracks o f  the railroad company and 

1 0  the top o f  this bank on August 24th, 1905 ?
Ans. N o, sir; there were not.
Ques. W ere you anywhere near the point o f  the acci-

dent about the time o f  the accident?
Ans. N o, sir; I was home eating m y supper when it 

happened.

Cross-examination.

By Mr. C arrow :

2 0  ~
Ques. W hen did you get the idea o f  twenty-three feet 

aw ay?
Ans. Because I was right there and viewed the place 

right there.
Ques. Did anybody tell you that there had been a rule 

o f  the Supreme Court laying that down as a limit?
Ans. N o, sir.
Ques. Y ou  never heard tell o f  it?
Ans. N o, sir; m y own judgm ent as I went there and 

measured it for myself.
Ques. H ow  did you measure it?
Ans. W ith  a tape line.
Ques. Did you see any corn grow ing on the top of 

that hill?
Ans. Yes, sir.
Ques. Y ou  saw the corn grow ing there?
Ans. Yes, sir.
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Ques. That is the only.thing that was there?
Ans. Yes, sir; that wasn’t inside of the twenty-three 

feet.
Ques. Of the twenty-three feet?
Ans. The twenty-three feet from the track.
Ques. How wide is the company’s right of way?
Ans. They have thirty from the center between the two 

tracks.
Ques. Well, how wide is the entire right of way at that

p°int? 10
Ans. Sixty feet.
Ques. Where is your line?
Ans. Our line is thirty feet each side of the center of 

the track.
Ques. How far does your line go up the hill?
Ans. Clear up on Rosedale hill.
Ques. I mean to say, how far does your line run up 

that hill where the cornfield was.
Ans. Clear up to Rosedale station.
Ques. How far does the line of the railroad run up 

the embankment where the cornfield was ?
Ans. You mean from the top of the embankment out to 

our right of way ?
Ques. Yes.
Ans. I should judge it was four or five feet, five or 

six feet.
Ques. Do you mean to say that your right of way don’t 

run up to the top of the hill ?
Ans. It does at that point, yes, sir. I am saying four 

or five feet on top of the hill.
Ques. On top of the hill was brush and Indian grass 30- 

which the company gave you instructions to clear off; 
isn't that so ?

Ans. I had instructions and cleaned it before the acci-
dent.

Ques. There was brush and Indian grass on top of that 
hill?
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Ans. No brush.
Ques. Isn’t there brush there now?
Ans. No, sir.
Ques. Wasn’t there brush there in August?
Ans. No, sir.
Ques. If there was nothing on top of the hill, no brush 

and no grass, how is it that you had to be so close as 
twenty-three feet in order to see up the tracks?

Ans. I wouldn’t have to be that close. I could be three 
hundred feet and look through the corn and see Rose- 
dale hill.

Ques. You mean to say that the corn came down to 
twenty-three feet of the tracks ?

Ans. The telegraph poles.
Ques. The corn and the telegraph poles came down 

to within twenty-three feet of the track?
Ans. Somewheres in the neighborhood of twenty- 

three feet.

A n t o n i o  L a  R o s a , sw orn .

Direct examination.

By Mr. Cole:

Ques. Where do you live, Mr. La Rosa?
Ans. Hammonton.

30  Ques. Are you employed by the railroad company 
now ?

Ans. Yes, sir.
Ques. What do you do?
Ans. Section forman now.
Ques. How long have you been working for the rail-

road company?
Ans. I been working eighteen years.
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Ques. How long have you been w orking for  the rail-
road company ?

Ans. I been w orking eighteen years and been leave 
the railroad last February and w ork  on  m y farm all sum -
mer and been on the road about tw o m onths now.

Ques. About two months ?
Ans. Yes, sir.
Ques. What were you  doing  in A ugust, 1905, A ugust 

a year ago ?
Ans. Been work railroad. j q
Ques. W orking for the railroad then?
Ans. Yes, sir. •
Ques. Whereabouts were you  w ork in g  on the rail-

road in August, 1905?
Ans. Down below H am m onton.
Ques. Down below H am m onton  ?
Ans. Yes, sir.
Ques. Do you remember this accident ?
Ans. I will.
Ques. Where were you when the accident happened ?
Ans. I been across Fruit G row ers’ U nion. f * *
Ques. Across to Fruit G row ers’ U n ion ?
Ans. Yes, sir.
Ques. Did you see the engine when it struck this 

hbrse?
Ans. Yes, sir.
Ques. How far were you away ?
Ans. Four telegraph poles distant if you  walking it 

from.
Ques. Toward H am m onton station?
Ans. Yes, sir. 3 0
Ques. Did you see these people as they were com in g  

near the track?
Ans. Yes, sir.
Ques. Did the horse stop ?
Ans. It stopped when it heard the danger whistle. H e 

stopped the horse when he heard the danger whistle 
and tried to pull it back.
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Ques. D id you  hear the whistle ?
Ans. I heard the regular whistle and heard the dan-

ger whistle.
Ques. W as it after that that he tried to pull the horse 

back ?
Ans. W ell, he no hear when they blow the first 

whistle at the whistle board, a quarter mile distant.

M r. C arrow : I ask that that be stricken out.

Mr. C ole : I don ’t want that.

T he C o u rt : Strike it out.

Ques. W h ich  way w ere  you  g o in g ?
Ans. I g o in g  hom e.
Ques. U p towards R osedale?
Ans. Yes, sir; I g o in g  up Thirteenth street, because 

I live Thirteenth street.
Ques. W ere  you  on the railroad track?

2 0  Ans. Y e s ; I g o  up the southbound track.
Ques. R ight on the track that this train was on?
Ans. Yes, sir.
Ques. D id you  cross over this track ?
Ans. Crossed over when it been this side Fourteenth 

street.
Ques. H ad you  crossed over from  the south bound 

track to  the north bound track before the train struck?
Ans. Yes, sir.
Ques. W h y ?

3 0  Ans. Because I seen the train com in g  and heard the 
whistle blow .

Ques. Did you see either o f  the people in the wagon 
look in g  up towards Rosedale as they came to that cross-
in g?

Ans. I no see that they com e to Rosedale. When they 
blow ed that whistle he stop and try to  pull back.
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Ques. Did you  know  N o tto ?  D id you  know  him ?
Ans. Yes, I know  him. W e  been w ork  together on 

the railroad.
Ques. On this very railroad ?
Ans. Reading R ailroad ; yes, sir.
Ques. W hereabouts ?
Ans. Som e while ago . A bou t thirteen or fourteen 

years ago before he bou gh t the farm.
Ques. Did you  w ork  a long  through H am m onton  

together?  ̂ 1 0
Ans. N o, sir.
Ques. W here was it you  w orked together ?
Ans. W ork  in the section about fourteen years ago. 
Ques. Did he w ork  on  this section you  w orked on  ?
Ans. Yes, sir.
Ques. D id he ever w ork  near this Thirteenth street 

crossing ?
Ans. He been w orking from  W inslow  Junction down 

to Da Costa station.
Ques. D o  you  know  his brother?
Ans. Yes, sir.
Ques. H e w orked for the railroad, to o ?
Ans. Yes, sir; I been there when he w orked there.

Cross-examination.

By Mr. C arrow :

Ques. Did you testify before the coroner?
Ans. Yes, sir.
Ques. D o you remember saying this: “ The road was 3 0  

so low, the corn a little high, no matter what the people 
say you don’t have a chance to see”  ?

Ans. No, sir.
Ques. Y ou  didn’t say that?
Ans. No, sir.
Ques. Is your name Antonia Battagliesse ?

l 7
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Ans. N o, sir.
Ques. H ow  do you spell it?
Ans. L -a R-o-s-a.
Ques. H ow  far is the Fruit Grow ers’ Union in the di-

rection o f  Atlantic City from  Thirteenth street?
Ans.- The building?
Ques. Yes.
Ans. Oh, it is about four hundred and fifty feet or 

five hundred.
10 Ques. Four hundred and fifty feet or five hundred? 

Ans. Som ething like that.

Re-direct examination.

By M r. Cole :

20

Î5Ü

Ques. H ow  far is the building back from  the railroad 
track toward the Pennsylvania tracks? Isn’t the Fruit 
Grow ers’ U nion building between the Reading tracks and 
the Pennsylvania tracks?

Ans. Y ou  turn tw o tracks because they have buildings 
both side there and I don ’t know what he means by the 
buildings. They have buildings on the right and left 
sides.

Ques. Both sides o f  what?
Ans. O f Thirteenth street.
Ques. I don ’t mean that. I don ’t mean both sides of 

Thirteenth street. I mean, aren’t the buildings of the 
Fruit Grow ers’ U nion between the Reading railroad 
tracks and the Pennsylvania Railroad tracks?

Ans. They have one building there about three hun-
dred feet, not quite.

Ques. From  where?
Ans. From  the side o f  the track.
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Jo s e ph  Ga r t o n , sworn.

Direct examination.

By Mr. C o le :

Ques. W here do you live?
Ans. Hammonton.
Ques. H ow  long have you lived there?
Ans. Thirty years, 1 0
Ques. W ere you one o f  the members o f  the coroner’s 

jury in this case?
Ans. Yes, sir.
Ques. Did you know M r. N otto in his lifetim e?
Ans. Yes, sir.
Ques. Did you know this horse he had that was killed ?
Ans. I have seen it, yes.
Ques. D o you know how  much he paid for  it ?
Ans. Not absolutely certain. I had a note sent to 

me to collect for the value, one hundred dollars. ¡§¡¡0
Ques. Did you see him about it?
Ans. Yes, sir.
Ques. H ow  much was the note for  ?
Ans. One hundred dollars.
Ques. Did you go  to the scene o f  the accident ?
Ans. Yes, sir.
Ques. H ow  soon were you there after the accident?
Ans. W hy, just as long as it took me to run from  

Twelfth street to Thirteenth, say five minutes.
Ques. W hen did the coroner’s ju ry  g o  to the scene o f  

the accident?
Ans. On the day o f  the inquest.
Ques. H ow  soon was that after the accident?
Ans. I should say about three days afterwards.
Ques. W ere all the members o f  the inquest there?
Ans. Yes, sir.
Ques. Did you notice the condition, physical condition 

that existed at that crossing at that time?
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Ans. Yes, sir.
Ques. W h y did you go to the scene o f  the accident?
Ans. T o  view it so I would have a right idea of how 

it occurred and how  the place looked.
Ques. W ere you in a wagon or buggy that day?
Ans. W e  went in a bus.
Ques. W h o beside yourself were there?
Ans. M yself, Mr. O ’Donnell, Coroner Gaskill, can’t re-

member all the names o f  the jury.
_ Ques. D id you make any observations that day as to 

how  far you could see trains com ing from  W inslow Junc-
tion ?

Ans. Yes, sir.
Ques. A t that time was there corn in the field ?
Ans. Yes, sir.
Ques. H ow  high was that field ?
Ans. I should say about six foot.
Ques. W as it thick?
Ans. The corn was thick; yes, sir.
Ques. D id you notice the condition o f  the slope of the 

20  bank and the com pany’s right o f  w ay?
Ans. Yes, sir.
Ques. H ow  far back from  the railroad track did you go 

to make your observation ?
Ans. A bout twelve paces; walked back from  the track 

towards Folsom .
Ques. H ow  far were you back from  the track when you 

were in the bus ?
Ans. W ell, we had the bus on the north side and we 

got out there.
3 0  Ques. D id you have a wagon on the Folsom  side?

Ans. N ot then.
Ques. A fterw ards at any tim e?
Ans. I have been across in a wagon since but didn’t 

go  especially for that purpose.
Ques. D id you see any shrubbery or trees or Indian 

grass on the slope o f  that bank when you were there on 
the day o f  the accident?
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Ans. Not on the slope.
Ques. Did you see any there on the day that you were 

there as a member o f  the coroner’s ’ju ry?
Ans. No, sir.
Ques. W ill you look at Exhibit D 2, the photograph, and 

at the slope o f  the bank, and say if  that truly represents 
the condition as you saw it on the two days that you 
were there in August, 1905?

Ans. Yes, sir; it does.
Ques. Was there anything in the way o f  seeing a train 

approaching from  W inslow  Junction after you pass the 
line of the telegraph poles com ing toward the railroad 
track ?

Ans. There is nothing to stop the view. Y ou  can see 
clearly up the track for at least twelve paces back.

Ques. Now, at what point can you g o  back from  the 
railroad track and have an uninterrupted view o f  a train 
approaching from  Rosedale until you get to the nearest 
rail of the south bound track ?

Ans. On foo t?  p ~
Ques. Yes.
Ans. About ten or twelve paces.
Ques. H ow  about in a w agon?
Ans. Then I can see three hundred back on a regular 

spring wagon; I can see the train coming down the slope.
Ques. Did you know this w agon?
Ans. I have seen it up in my place, but I don ’t know it 

personally.
Ques. H ow  far would you say the driver would be from  

the nose o f the horse sitting in that w agon driving, how 
many feet?

Ans. About eight feet; seven or eight feet, at least.
Ques. H ow  high would you say the eye o f  the driver 

would be sitting in that carriage, above the highw ay?
Ans. That would be seven or eight feet too sitting on a 

regular seat in a spring wagon.
Ques. Did you take observations yourself?
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Ans. Yes, sir; I didn’t take any measurements.
Ques. I mean, did you take observations about the ap-

proach o f  trains?
Ans. Yes.
Ques. D id anyone else w ho was with you?
Ans. Yes.
Ques. W h o ?
Ans. Mr. O ’Donnell. W e  looked over the bank and 

we looked up the track to see how far we could see. 
j Q  Ques. A t that time you were doing that, were you there 

to be a witness for the railroad com pany?
Ans. N o, sir.
Ques. W h y  were you there?
Ans. I was there as foreman o f  the coroner’s jury.
Ques. W ere you subpoenaed to com e here?
Ans. I was subpoenaed last Saturday; yes, sir.
Ques. N ow , when you get a view o f  the train from 

W inslow , com ing from  W inslow , no matter where you 
stand, how  far can you see it?

Ans. N o matter where I stand?
Ques. Yes.
Ans. Oh, over a mile up the road if I stand by the 

crossing.
Ques. H ow  long have you known N otto?
Ans. Oh, I guess ten years, anyway eight or ten years.
Ques. H ad he ever worked for this railroad during the 

time you knew him ?
Ans. W ell, I don ’t know anything about that.
Ques. D o  you know where he lived?
Ans. Yes, sir.
Ques. This Fruit Growers’ U nion building— isn’t that 

between the Reading tracks and the Pennsylvania tracks ?
Ans. Yes, sir.
Ques. A bout midway, aren’t they?
Ans. The rear end o f  it, I think, is a little nearer to 

the Reading than what the front is to the Pennsylvania. 
The front is toward the Pennsylvania.
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Ques. D o you know whether N otto ever met with an 
accident ?

Ans. Yes, sir; he was struck by an autom obile; his 
wagon was.

Ques. W as he in jured?
Ans. Yes, sir.
Ques. T o  what extent?
Ans. He told me that he had one rib broke.
Ques. He told you that he had one rib broken?
Ans. Yes. ^0
Ques. H ow  long ago was that, Mr. Garton?
Ans. It must have been tw o or three years before his 

death.

Cross-examination.

By Mr. C arrow :

Ques. A re you the coroner ?
Ans. N o, sir. _
Ques. Y ou  are a Justice o f  the Peace at H am m onton?
Ans. Yes, sir.
Ques. Y ou  do considerable work for  the Reading Rail-

road Company?
Ans. N o, sir.
Ques. Haven’t you been w orking up this case?
Ans. N o, sir.
Ques. Been around trying to get witnesses?
Ans. No, sir; I have not. I have never been approach-

ed on the subject whatever.
Ques. D o you mean to say that anywhere from  three 3 0  

hundred feet away from  the crossing and approaching 
the crossing in a w agon, notwithstanding the five foot 
embankment and corn six feet high on top o f  the em-
bankment, that you can see through the embankment 
and corn so as to be able to discern the approaching train 
a mile down the track?



136

Ans. I said nothing o f  the kind.
Ques. It is a fact that when the corn is there you can’t 

see?
Ans. The embankment is five feet high just at the cross-

ing, but not further back.
Ques. A t the crossing, can you see when you are stand-

ing there looking over the bank and through the corn, can 
you see a train a mile down the track?

Ans. There is no corn on the corner at all.
2 0  Ques. W hen the corn was there?

Ans. There was no corn there at that time. There is 
a corn field back o f  it, but not along the edge o f  the track.

Ques. H ow  many paces did you walk away from the 
track ?

Ans. Tw elve paces.
Ques. W hat would that be in feet?
Ans. Say twenty-five or thirty feet.
Ques. Y ou  heard this railroad man or section fore-

man say that you couldn’t see further away than twenty- 
three feet, didn’t you?

Ans. I don ’t care what he said. I am not testifying 
to what he said.

J. T. O 'D o n n Eu ,, sworn.

Direct examination.

By M r. Cole :

OA
Ques. Mr. O ’Donnell, where do you live?
Ans. Hammonton, Atlantic county, N ew Jersey. 
Ques. Hmv long have you lived there?
Ans. Over twenty-five years.
Ques. W hat is your business ?
Ans. W ell, something o f  a law yer; I do anything that 

I can to earn an honest dollar.
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Ques. W ere you a member o f  the coroner’s ju ry  in this 
case?

Ans. Yes, sir.
Ques. W ere you at the scene o f  the accident?
Ans. Yes, sir.
Ques. H ow  soon after the accident?
Ans. Not until the coroner’s ju ry  went there to view 

the ground.
Ques. D o you know how  many days that was after 

the accident ? -j q
Ans. I don’t remember the date o f  the inquest.
Ques. About how long were you around that crossing, 

near it; how long were you there?
Ans. About fifteen minutes.
Ques. W hat was your purpose in going there?
Ans. T o  view the ground and the crossing to get a 

correct idea as to the view o f  the trains com ing to  this 
crossing or passing over it.

Ques. Did you make observations that day?
Ans. Yes, sir.
Ques. Anyone with you?
Ans. The coroner’s jury.
Ques. A ll o f  you were there?
Ans. Yes, sir.
Ques. Notice the signal board there on the Folsom  

side of the track?
Ans. The crossing signal board ?
Ques. Yes.
Ans. I don ’t think I took notice o f  that that day, but 

I know the board is there.
Ques. Did you notice the slope o f  this bank on the ¿SO 

Folsom side?
Ans. Yes, sir.
Ques. Did you see any shrubbery or Indian grass or 

trees there five, six or seven feet high ?
Ans. N o, sir.

18
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Ques. W as the railroad’s right o f  way on the slope of 
the bank clean or did it have Indian grass and stuff over

Ans. M y recollection o f  it is that it was clean.
Ques. Can you say if this Exhibit D 2, which is a photo-

graph show ing the right o f  way o f  the company’s prop-
erty and the slope o f  the bank, accurately shows the con-
ditions that existed there on that day?

Ans. I think that is a fair representation o f  the ground.
10 Ques. D o  y°u  remember the line o f  telegraph or tele-

phone poles on the bank?
Ans. I know where the telegraph poles are located 

along the right o f  way.
Ques. Did you know N otto?
Ans. Yes, sir; I was well acquainted with Mr. Notto.
Ques. D o  you know if he worked for the company?
Ans. Yes, sir; I think I should—
Ques. D oing  what?
Ans. H e worked as a section hand.

20 Q ues- this very section?
Ans. On the Ham m onton section.
Ques. Ham m onton section included the Thirteenth 

street crossing, did it?
Ans. Yes, sir.
Ques. N ow , Mr. O ’Donnell, will you tell the jury, 

please, the result o f  the observations you made that day 
as to how  far from  the tracks towards Folsom  you could 
see a train approaching?

Ans. M y observations o f  it was— I took two views of 
The ju ry  rode down in the bus that we rode up in 

and let the team walk down towards the tracks and over 
the tracks, and then we got out and looked over the 
ground on foot.

Ques. W ill you give us the result o f  that obversation?
Ans. In riding in the bus we had no difficulty in see-

ing a train that was com ing from  W inslow  Junction 
towards Hammonton, could be seen between three-quar-
ters and a mile towards Rosedale.
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Ques. What distance from  the track was it?
Ans. The further you were away from  the track the 

better view that you would have. A s you get dow n close 
to the track the road dips or is on an incline, the road-
way, and about, I think, between twenty and twenty-five 
feet the bank is at the highest.

Ques. That is, you mean when you are twenty or twen-
ty-five feet from  the railroad track you have got the high-
est point o f the bank ?

Ans. Yes; the south bound track and the rail nearest 
the siding, between twenty and twenty-five feet, it is the 
highest point o f the bank, and then you could see the 
train at least a half a mile, a plain view a half a mile, 
and in view between the half mile and the mile.

Ques. Was there any point between twenty feet o f  that 
track and the track that you couldn’t see the train as 
far as you could see anywhere on the track?

Ans. In the bus?
Ques. Yes.
Ans. N o; we could get a view o f  the train com ing any- 

wheres in the bus, seated in the bus. '
Ques. Seated in the bus you could see the train as far 

up as it could be seen from  any point ?
Ans. Yes. There wasn’t anything to obscure the vis-

ion.
Ques. W ere you in an open bus?
Ans. All the curtains were up; it was in the summer 

time.
Ques. Y ou  say you tried it on foot?
Ans. Yes, sir.
Ques. W hat was the result o f  that? 3 0
Ans. W hen you got dow n within twenty or twenty- 

five feet from the rail, then, you would have to  look up 
to see the train coming.

Ques. W hat about when you got within twenty feet o f  
¡Ilf rail and to the rail ?

Ans. Then you had a clear vision o f  the track for  a 
mile and a half towards W inslow  Junction.
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Ques. N ow , how  far back from  the railroad track did 
you begin to make your observations in the bus?

Ans. I should think about three hundred feet, between 
tw o and three hundred feet back from  the track.

Ques, A nd could you see the train com ing from Rose- 
dale over the corn?

Ans. Yes, sir; in the bus.

Cross-examination.
10

By Mr. Car r o w :

Ques. A s you went on and got down nearer the tracks 
the embankment and corn and poles obscured your vis-
ion ?

Ans. Yes, sir; as you g o  down the incline until you 
com e to the bank.

Ques. Until you got a clear view from  the side of the 
bank?

Ans. Yes, sir.

By Mr. C o le :

Ques. W as your view at any point in the bus obscured 
so you couldn’t see this train coming:?

Ans. N o. Y ou  could see it at any point in the bus 
because the bus was up.

Ques. Is there any point from  the track twenty feet 
that your vision is obscured either riding or walking?

Ans. Between the rail and the bank?
3 0  Ques. Yes.

Ans. N o ; I think not.

By Mr. C a rrow :

Ques. Y ou  don ’t recollect the day you made those ob-
servations ?

Ans. I don ’t recollect the date o f  the inquest.
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Ones. You didn’t know that the bank had been cleared 
off of this brush and Indian grass the day after the acci-

^Ans. I don’t know the conditions o f  the grounds the 
day of the accident any m ore than you do, sir.

W i l l ia m  A. H u s tl d , sworn.

Direct examination.

By Mr. C o le :

Ques. Y ou are in the employ o f  the company ?
Ans. I am.
Ques. And you were on August 24th, I9 °5 ?
Ans. I was.
Ques. W hat was your business at that time?
Ans. Making investigations o f  accidents. 2 0
Ques. Did you make an investigation o f  this accident ?
Ans. I did.
Ques. W hen were you at the scene o f the accident after 

the accident?
Ans. About five or six minutes.
Ques. W here had you been during the day?
Ans. Atlantic City.
Ques. H ow  did you learn o f  this accident?
Ans. I was going  home on train sixteen, left Atlantic 

City sixteen. The board was against the train and it g 0 
came to a stop, and I got o ff and went to this crossing.

Ques. Did you meet the witness, Antonio Battagliesse ?
Ans. I did the next day.
Ques. W hat were you doing there the next day?
Ans. Going on*with my investigation. The day o f  the 

accident after I got at the crossing there there was quite 
a number o f  people congregated there, and I stood theie 
and looked up the track—
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Ques. Y ou  met Battagliesse the next day?
Ans. Yes, sir.
Ques. W here did you first see him ?
Ans. A t the Fruit G row ers’ U nion house there.
Ques. Did you g o  to the crossing with him ?
Ans. I did.
Ques. D id you interview him ?
Ans. I did.
Ques. D id he say anything to you as to whether or not

3 0  he had heard danger blasts ?
Ans. H e said to me as we were on the crossing there, 

he said, “ I heard four or five blasts o f  the whistle. I 
turned around and the train hit the w agon.”  He then 
gave me a practical demonstration o f  how  the man went 
down the bank out o f  the wagon by jum ping down him-
self.

Ques. Did you discuss, with him the condition o f that 
crossing ?

Ans. I did
2 0  Ques. W hat else did you do there in his presence?

A ns. I put m y heel on the nearest rail, the southwest 
rail, and paced o ff seven paces and I stood there and look-
ed and he was, I suppose, about a foot or fourteen inches 
away from  me nearer to the rail, and he said, “ This is 
about twenty feet and you can see way up the track.”

Ques. A n d  could y ou ?
Ans. S u re ; saw the crow n o f Rosedale hill.
Ques. D id you  notice the physical condition of the 

com pany s right o f way and the slope o f the bank on 
that day?

3 0  Ans. I did.
Ques. W hat, if anything, was grow in g  on the com-

pany s right o f way or on  the slope o f the bank on the 
day o f  the accident?

Ans. O n the slope o f the bank was som e green grass.
Ques. H ow  high was it?
Ans. Just simple grass, ordinary lawn grass. The 

bank had been covered  with cinders.
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Q u e s. D i d y o u  s e e t h e ci n d e r s ?

A n s. Y e s, si r.

Q u e s. D i d y o u  s e e a n y s h r u b b e r y t h e r e, f o u r, fi v e, si x 

o r s e v e n f e e t h i g h ?

A n s. N o, si r.

Q u e s. S e e a n y I n d i a n g r a s s o f s u c h h e i g h t ?

A n s. N o, si r.

Q u e s. W e r e t h e r e a n y t r e e s o n  i t ?

A n s. N o, s i r; g o i n g  o n T h i r t e e n t h  s t r e e t, l e a v i n g t h e 

li n e o f t h e t el e g r a p h p o l e s t h e r e i s q u i t e s o m e sli u b - 

b e r y t h e r e. ■*■0
Q u e s. S h o w i n g y o u  E x h i b i t D 2 , I a s k y o u  if t h a t 

a c c u r at el y s h o w s t h e p h y si c a l c o n d i ti o n s a s t h e y e x i s t e d 

o n t h e g r o u n d t h e d a y y o u  w e r e t h e r e ?

A n s. T o  t h e b e s t o f m y r e c o ll e c ti o n  t h e y a r e t h e s a m e 

t hi n g.

Q u e s. D i d y o u  m a k e a n y o b s e r v a ti o n s o n  t h e d a y o f 

t h e a c ci d e n t t o s e e h o w  f a r y o u  c o u l d s e e ?

A n s. I d i d n’ t t a k e a n y m e a s u r e m e n t s.  I j u s t w a l k e d 

t o t h e m i d dl e o f t h e r o a d a n d m a d e t h e r e m a r k t o  t h e 

p e o pl e t h e r e t h a t a d ri v e r t e n d i n g t o hi s b u si n e s s h a d n o 2 0  
b u si n e s s t o b e hi t t h e r e.

( O bj e c t e d t o.  O r d e r e d s t ri c k e n o u t.)

Q u e s. H o w  f a r f r o m  t h e n e a r e s t r ail o f t h e s o u t h 

b o u n d t r a c k c a n y o u  h a v e a n u n i n t e r r u p t e d v i e w  o f a 

t r ai n a p p r o a c h i n g f r o m  W i n s l o w  J u n c t i o n ?

A n s. O v e r, I t h i n k, a b o u t t w e n t y - s e v e n f e e t.  I t h i n k 

I p a c e d o f f n i n e p a c e s t h e r e.

Q u e s.  T h a t i s s t a n d i n g ?

A n s. S t a n d i n g. 3 0

C r o s s e x a m i n a ti o n.

B y M r. C a r r o w :

Q u e s. Y o u  w o r k e d  u p t h e e v i d e n c e ?

A n s. I m a d e t h e i n v e s ti g a ti o n ; y e s, si r.
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Ques. A nd twenty feet away from  the track on Thir-
teenth street you  say you  could see up the tracks, see a 
train that was com in g  from  C am den?

Ans. Yes, sir.
Ques. Saw corn  on top o f the hill, didn’t you?
Ans. T he corn  was grow in g  in the cornfield there.

B y Mr. C o le :

Ques. W as there any corn  on the top of that bank 
between the telegraph poles and the edge o f the bank?

Ans. There was not.

H k r v k y  H a r mk r , recalled.

D irect exam ination.

B y M r. C o le :

Ques. M r. H arm er, were you  at the point of the acci-
dent m ore than once ?

Ans. Yes, s ir ; several times.
Ques. W ere  you there before you  made the photo-

graphs ?
Ans. I was.
Ques. W h en  before you  made the photographs were 

you  there ?
Ans. Som etim e before I made those photographs I 

was dow n near there doin g  som e w ork  and I knew of 
this accident and went dow n and looked  at the ground.

Ques. D id you  make observations as to  the distance 
you  could see trains and see it com in g  from  Winslow 
Junction ?

Ans. I d id ; yes, sir.
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Ques. Did you  make them on both  occasions or only 

on one?
Ans. On one I made measurements. O n  m ore than 

one occasion I made observations.
Ques. H ave you  those measurements here or can you

recall them ?
Ans. Yes, sir; I have them.
Ques. W ill you  tell the jury, please, the measure-

ments you made and what you  saw ?
10

Mr. C arrow : I ob ject because the witness’ s testim ony 
is not confined to  the time when this accident occurred.

Mr. C ole: There is no such change in condition as 
makes this testim ony inadmissible.

(Testimony adm itted. E xception  noted for plaintiff.)

Ans. Standing on Thirteenth street at any point be-
tween twenty-one feet west of the nearest rail o f the 
south bound track look in g  in the direction o f Camden, 
you can see fifty-seven hundred feet. F rom  a point 
twenty-two feet to  sixty-tw o feet, three thousand feet. 
From a point sixty-tw o to one hundred and fifty feet, 
you can see tw o thousand feet. I went back o f that, 
but didn’t make any accurate measurements.

Ques. D id you  make your record  at the time you 
made the observations?

Ans. From  the notes I made on  the ground.
Ques. W h e n  did you  make those m easurem ents? .
Ans. The second day of M ay, 1900.
Ques. Y o u  were a foot?
Ans. I w as; yes, sir.

No cross-exam ination.

19
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H a r r y  M. D i c k i n s o n , sworn.

Direct examination.

By Mr. Cole:

Ques. Mr. Dickinson, you are an engineer in the em-
ploy of the defendant company?

Ans. Yes, sir.
Ques. Did you make the map on the board?
Ans. I did; yes, sir.
Ques. From what did you make the map?
Ans. Showing the tracks of the Reading Railroad and 

the public road and some buildings around Thirteenth 
street, Hammonton?

Ques. Map made from actual surveys made by you ?
Ans. It is; yes, sir.
Ques. How far is it from the Thirteenth street cross-

ing to the summit of the hill at Rosedale?
• Ans. Fifty-seven hundred feet.

20  Ques. By actual measurement ?
Ans. Yes, sir.
Ques. Track perfectly straight between Thirteenth 

street and the summit?
Ans. It is; yes, sir.
Ques. How wide is Thirteenth street actually, that is, 

how wide is it actually in use at the railroad crossing?
Ans. You-mean on the crossing planks?
Ques. Yes.
Ans. The width of the crossing planks ?
Ques. Yes.
Ans. Sixteen feet.
Ques. How far is the crossing signal board from the 

near rail of the south bound track from the Folsom side?
Ans. I will scale that to verify this. That distance is 

eighteen feet.
Ques. How far is the whistleboard at the Thirteenth 

street crossing from the crossing?
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Ans. The whistleboard is twelve hundred and sixty- 
seven feet from the center of the crossing.

Ques. Is the whistleboard indicated on the map?
Ans. It is; yes, sir.
Ques. By this black mark here?
Ans. Yes, sir.
Ques And is the crossing signal board indicated by a

like mark ?
Ans. It is; yes, sir.
Ques. How far is it from the near rail of the south 

bound track on the Folsom side to the top of the bank?
Ans. From the near rail to the top of the bank at the 

road crossing ?
Ques. Yes.
Ans. That distance is seventeen feet.
Ques. How far is the telegraph or telephone pole from 

the near rail of the south bound track ?
Ans. Twenty-six feet.
Ques. When did you make your surveys?
Ans. November ist.
Ques. Make any observations while you were there? ,u
Ans. Yes, sir.
Ques. Have you a record of them?
Ans. I have; yes, sir.
Ques. Will you tell the jury the result of those obser-

vations?
Ans. Yes, sir. At a distance from the near rail of 

the south bound track to a point twenty-six feet back, 
measured along the public road, you can see the railroad 
track for a distance of fifty-seven hundred and seventy 
feet to the summit of the grade. Then I took some 30 
points further back at the time I took these observations 
and standing at a point sixty-two feet back you could see 
a distance of three thousand feet and then back to a dis-
tance of a hundred and fifty feet you can see a distance of 
twenty-one hundred feet.

Ques. Did you make those observations the same day 
you made your survey?
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Ans. I did; yes, sir.
Ques. Anyone with you ?
Ans. Well, there was several men helped me to meas-

ure, of course.
Ques. Is there anything in the way of an unobstructed 

view of a train from Rosedale coming to Hammonton 
anywhere from twenty-six feet of the rail of the south 
bound track to the south bound track?

Ans. No, sir; there is nothing to obstruct the view.
Ques. Does this map show the building of the Fruit 

Growers’ Union?
Ans. It does; yes, sir.
Ques. And to what scale is the map drawn?
Ans. Thirty feet to an inch.
Ques. Are the buildings on this map correctly located 

for distance?
Ans. They are; yes, sir.
Ques. What is the distance between the rail of the 

south bound track toward Folsom and the rail of the 
north bound track toward Hammonton?op

Ans. The distance from the nearest rail of the south 
bound track to the nearest rail of the north bound track, 
or in other words from center to center of the two 
tracks, would be twelve feet one inch.

Mr. Cole: I offer the map for illustration.

(Map admitted in evidence for illustration and marked 
B for identification.)

30  Both sides rest.

Mr. Cole: I conceive this is a case where there should 
be a direction as the whole case stands, upon the ground 
that by all the evidence that is worthy to go to the jury 
on the subject of the company’s negligence, there has 
been no negligence shown. In other words, we have 
shown by affirmative proof, uncontradicted, that the wbis-
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tie was blown and the bell rung for the statutory dis-
tance. There is no evidence to show that that was not 
done. All of the evidence is directed to the point that 
they did not hear it, and it is perfectly manifest that no 
witness who said he did not hear the whistle blown was 
in a position to hear it blown.

On the question of contributory negligence, we sub-
mit that the evidence is plain that had they used their 
eyes on this occasion this accident could not have hap-
pened. I don’t know whether your Honor has followed 
this testimony or not with a view to this motion for a 
direction. I do not propose to take the time to show 
that this accident could not have happened if the traveller 
in this instance had been exercising care. It is eight, 
feet from the point of the bank at its beginning to the 
rail of the south bound track on which this train was.
It is fourteen feet, by their claim, from the top of the 
bank to the nearest rail. By the undisputed proof and 
by the plaintiff’s proof the eye of the traveller was at 
least six feet at all times above the highway, so that when . 
he reached a point within fourteen feet of this south ^ 
bound track he had a vision which was above the high-
est point of the bank where he could have seen this train 
coming from the summit of the hill at Rosedale, fifty- 
seven hundred and seventy feet away, by actual measure-
ment.

The C ou rt: I deny the motion to direct a verdict.

(Whereupon the defendant, by its counsel, prays a bill 
of exceptions, which is hereby allowed and sealed accord- 
ingly.)

T h o m a s  W. T r e n c h a r d , [ s e a e .]
T. S. C.



COURT’S CHARGE TO JURY.

Gentlemen: On the twenty-fourth day of August, 1 9 0 5 , 
Semino Notto was driving a horse and wagon alone 
Thirteenth street, on the outskirts of the town of Ham- 
monton, in this county. Thirteenth street runs north-
east and southwest. Notto was travelling in a north-
east direction, and had his wife with him in the wagon.

10 Notto proceeded along Thirteenth street until he came 
to the crossing of the railroad tracks of the defendant 
company, the Atlantic City Railroad Company. These 
tracks run from Camden to Atlantic City, and they cross 
Thirteenth street, in the town of Hammonton, at a right 
angle. There are two tracks there. A locomotive en-
gine, drawing a train of cars operated by the defendant 
company, south bound, on the westerly track of the rail-
road, struck Notto as he was crossing the tracks, killed 
him and his wife and his horse and destroyed his wagon.

20 This suit is brought by Rosario Notto, as administra-
tor of Semino Notto, to recover statutory damages for 
his death for the benefit of his next of kin. Before he 
can recover from the defendant company he must satisfy 
you by a preponderance of the evidence that the defend-
ant company was guilty of some negligence which caused 
this accident and the death of Notto. Has the plaintiff 
done that? Was the defendant company negligent?

Railroad companies are authorized by law to operate 
their trains and to run them, even at a high rate of

30 sPee<̂ ’ in so doing they must observe the require-
ments of the law. The law requires that a bell, of a 
weight not less than thirty pounds, shall be placed on 
each engine and rung continuously in approaching a 
grade crossing of a highway, beginning at a distance of 
at least three hundred yards from the crossing and con-
tinuing until the engine has crossed such highway, or 
a steam whistle shall be attached to such engine and be



sounded, except in cities, at least three hundred yards 
from the crossing at intervals until the engine shall have 
crossed the highway. It was the duty of the defendant 
company to observe the requirements of the law in that 
respect. They are bound to either ring the bell or blow 
the whistle as I have stated. They are not bound to do 
both.

If the defendant company performed its duty in this 
respect, through the company’s employes, it was not 
negligent, and your verdict must be against the plaintiff q  
and for the defendant company.

Was the statutory signal given? As I have said, the 
burden of. proving that the statutory signals were not 
given is on the plaintiff. Several witnesses on the part 
of the plaintiff testify that they did not hear any whistle 
blown or bell rung; that they heard no signal given.
Some say that they heard no bell and no whistle at all.
Some say that they heard no bell and no whistle except 
the danger whistle just as the accident happened. These 
witnesses were, some of them, it is insisted by the plain-
tiff, in a position to hear the whistle or the bell if they 
had been sounded, but that matter is for you to determine.

On the other hand, the witnesses on the part of the 
defendant company testify that the whistle was blown 
and the bell rung. The engineer says so; the fireman and 
others say so. The engineer says that he saw these peo-
ple approaching the dangerous position and repeatedly 
sounded his whistle.

If you find, after a consideration of all of the evidence, 
that the defendant company did not observe the require-
ments of the statute, and was therefore negligent, you 30  
then come to the second question: whether Semino Notto, 
the deceased, himself was negligent.

If Notto, the deceased, was negligent, and that negli-
gence was a contributing cause to the collision, his ad-
ministrator cannot recover and your verdict must be 
for the defendant. If he, the deceased, failed to per-



152

form his duty, he was negligent. His duty was to take 
such reasonable care for his own safety as a man of 
reasonable prudence would do under the circumstances. 
His duty was to look and listen for an approaching 
train. His duty was to look and listen, not casually, but 
with attention, for the purpose of seeing and hearing an 
approaching train. He must look both ways and listeen 
at a time when looking and listening are reasonably effec-
tive; that is, to look and listen when he can see and 

q . hear, and it is to be done in the way that a reasonably 
prudent man would do under the circumstances. If 
Mr. Notto, the deceased, himself by his movements was 
making a noise, it was his duty to stop that noise so 
that he could hear; but if there was no noise being 
made by him which tended to prevent his hearing or 
which operated to prevent his hearing, then he was not 
bound to stop if he could hear just as well moving, and 
he would perform his duty by looking and listening 
while he was moving along. I repeat, that if Mr. Notto, 
the deceased, failed in his duty, he cannot recover. 
Now was Mr. Notto negligent? In determining that 
question you are to consider all of the testimony in the 
case. You recall the situation at the crossing. The 
railroad tracks cross Thirteenth streeet at a right angle. 
Mr. Notto was traveling in a northeasterly direction 
along Thirteenth street. The train was coming from 
Camden, south bound, on the west track. The witnesses 
on the part of the plaintiff testify that at the time of the 
accident on August twenty-fourth, 1 9 0 5 , there was a 
bank on which brush and vegetation was gi-owing, 
on the north side of the highway and on the west side of 
the railroad, which tended to obstruct the view and 
which did obstruct the view, so they say. In other 
words, they say that a man traveling on Thirteenth 
street in a wagon, as Mr. Notto was traveling, was 
obliged to approach within, some say six or eight 
feet of the railroad track before a view could be obtain-
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ed of a train approaching from Camden. Considering 
the situation at the crossing as you find it and the 
obstruction to view up the track from the road as you 
find it and considering the manner in which plaintiff’s 
intestate approached this crossing as you find it and 
what the plaintiff’s intestate did with respect to looking 
and listening, as you find it, it is for you to say under all 
of the evidence in the case whether the plaintiff’s in-
testate exercised reasonable care. In connection with 
this you must consider the testimony and evidence on j q  
the part of the defendant. In regard to obstruction to 
view, witnesses for the defendant testify, as I recollect, 
that at a point ten or twelve paces from the crossing 
there was an unobstructed view up the railroad track.

You are not only to consider the testimony to which 
I have alluded for the purpose of giving point to the 
legal rules which I have stated, but you must also con-
sider all of the evidence in the case, both that of the 
plaintiff and that of the defendant. You are the exclu-
sive judges of the facts. It is your duty to find the facts q q  
of this case. It is your duty to determine for yourselves 
the weight of the testimony and the credibility of the 
witnesses.

If, under the law which I have given you, you find, 
first, that the defendant company was guilty of negli-
gence, and, secondly, that Mr. Notto, the deceased, was 
guilty of no negligence which contributed to the in-
jury, then you come to the third question; namely, what 
damages shall be awarded the plaintiff. If you find your 
verdict for the plaintiff, your next duty is to say how 
much the recovery should be. This is a statutory action, 
and the statute prescribes the rule by which the verdict 
shall be regulated. It prescribes it, indeed, in general 
terms, so as to leave much to the judgment of the jury.
It cannot prescribe such a rule as it would have for 
measuring a carload of wheat or anything of that sort; 
but it does prescribe that the damages shall be limited 

20
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t o t h e p e c u n i a r y l o s s o f t h e n e x t o f ki n. T h e r e c a n be 

n o r e c o v e r y i n t hi s c a s e f o r t h e d e a t h o f t h e wif e, n ot h-

i n g f o r g ri e f o r i nj u r y t o t h e f e eli n g s o f t h e c hil dr e n f or 

t h e d e a t h o f t h ei r f a t h e r.  I t i s f o r t h e p e c u ni a r y l oss; 

w h a t t h e y h a v e l o s t i n d oll a r s a n d c e n t s o nl y i s w h at t he 

s t a t u t e p e r m i t s t o b e r e c o v e r e d i n a s ui t of t hi s s ort. 

I n  d e t e r m i ni n g t h a t q u e s ti o n y o u s h o ul d c o n si d e r all 

t h e t e s ti m o n y b e a ri n g o n t h a t q u e s ti o n, i n cl u di n g t h e 

t e s ti m o n y a s t o t h e a g e o f t h e d e c e a s e d, hi s h e alt h, 

■l o c h a r a c t e r, o c c u p a ti o n, e a r ni n g s, hi s a bili t y a n d str e n gt h 

t o l a b o r, h a bi t s of i n d u s t r y, t h rif t a n d e x p e n dit u r e s. I n 

t hi s c o n n e c ti o n y o u m a y c o n si d e r t h e C a rli sl e T a bl e, 

w hi c h h a s b e e n a d m i t t e d i n e vi d e n c e.  Y o u  a r e n ot t o 

b e b o u n d b y it. I t i s a d m i t t e d m e r el y t o ai d y o u, if y o u 

s e e fit t o u s e it, i n d e t e r m i ni n g t h e p r o b a bl e d u r ati o n of 

h u m a n lif e. I t d o e s n o t f u r ni s h a n a b s ol u t e r ul e of c o m-

p u t a ti o n.  E a c h c a s e m u s t s t a n d b y i t s elf, o n it s o w n 

c o n di ti o n s.

W h a t t h e pl ai n tiff i s e n ti tl e d t o r e c o v e r, if h e is e n- 

ti tl e d t o r e c o v e r a t all, i s a c a pi t al f u n d, s o t o s p e a k, 

**’.  w hi c h will r e p r e s e n t t h e p r e s e n t v al u e o f all t h e p e c u ni-

a r y l o s s w hi c h w ill f all t o t h e n e x t of ki n b y t h e pr e m a-

t u r e t a k i n g o ff of t h e pl ai n tiff’ s i n t e s t a t e.
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P L A I N T I F F ’S  E X C E P T I O N S .

Mr. Carrow : I desire an exception to that part o f the 
charge of the Court wherein the Court sa id : ‘ ‘Railroad 
companies are authorized by law  to operate their trains 
and to run them, even at a high rate o f speed, but in so 
doing they must observe the requirements o f the law.
The law requires that a bell o f a weight not less than 
thirty pounds shall be placed on each engine and rung 
continuously in approaching a grade crossing of a high-
way, beginning at a distance o f at least three hundred 
yards from the crossing and continuing until the engine 
has crossed such highw ay, or a steam whistle shall be 
attached to each engine and be sounded, except in cities, 
at least three hundred yards from  the crossing at inter-
vals until the engine shall have crossed the highw ay. It 
wa$ the duty o f the defendant company to observe the 
requirements o f the law in that respect. T h ey are bound 
to either ring the bell or blow the whistle, as I  have f^O 
stated. They are not bound to do both.

“ If the defendant company performed its duty in this 
respect through the com pany’s employes, it was not negli-
gent, and your verdict must be against the plaintiff and 
for the defendant com pany.”

(Which exception is hereby allowed and sealed accord-
ingly.)

Mr. C arro w : W ell, m y friend says, “ W hy we blew the 3 0  
whistle, we rung the bell.”  W ell, our witnesses say they 
did nothing o f the kind. T h ey were going too fast to do 
anything; but, gentlemen o f the jury, it makes no differ- 
ance if they did ring the bell, if  they did blow the w h istle ; 
that is not all. The question is submitted to you, I 
think will be submitted to you under the charge o f the
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Court, whether in view of that dangerous crossing the 
fact that there was no gateman there, the fact—

Mr. Cole: I object. There is no evidence of gateman, 
gates or flagman. Objection overruled.

Mr. Carrow: Now then, I say, gentlemen of the jury, 
it is immaterial for the purposes of this case whether the 
whistle was blown or whether the bell was rung, because 

w, you have a right to say whether, under the peculiar physi-
cal conditions at this crossing, this railroad company 
wasn’t required to do something more than give the stat-
utory signals and clearly within the ruling of the Courts 
the opinion of Justice Reed that where the conditions are 
natural, where you can hear, where there are no obstruc-
tions, when the railroad has blown the whistle and given 
the signal, then the railroad company is absolved, hut 
where the proof shows that the physical conditions were 
different from the ordinary then it is a question for the 
jury to say whether the railroad company should not 
have done more under the circumstances than ring the 
bell or blow the whistle. Now, I say, at the railroad 
there was no flagman. The railroad Company took no 
precaution. The railroad company didn’t even keep its 
own right of way clear of brush and grass.

(Whereupon the defendant, by its counsel, prays a bill 
of exceptions, which is hereby allowed and sealed ac-
cordingly. )

T h o m a s  W. T r e n c h a r d , [s e a l ] 
30* J. S. C.
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

Ro s a r io  N o t t o , A d m ’r, etc., \

(Plaintiff), Defendant in Error, I
I O n  E r r o r .

vs. f 10
\ A s s i g n m e n t s  o i ' 

At l a n t ic  C i t y  R a i l r o a d  Co m - |
v E r r o r .

PAN Y, 1

(D efendant), Plaintiff in Error. J
Atlantic City Railroad Company, plaintiff in error, 

comes now and assigns the follow ing causes o f  e rro r :
20

1. Because the Court permitted witness Jennie Notto 
to testify as fo llow s:

“ Ques. H ow  many blackberries would he raise a sea-
son?

Ans. W ell, I can’t tell you exactly how  many he could 
raise; I know he had good  crops.

Ques. A s near as you can tell us.
Ans. About 200 and 300 crates.
Ques. H ow  much were they worth a crate, if you 

know ?”  BO

2. Because the Court permitted witness Rosario N otto 
to answer the follow ing question: “ N ow , from  what you 
saw o f his crops, and o f  the prices that were then going  
in the market for  those crops, can you say what his in-
come would be from  that farm, or from  his labor ?”
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3 . Because the Court permitted plaintiff to offer in 
evidence Volume 2 0  of the American and English En-
cyclopaedia of Law to prove the Carlisle Mortuary Tables.

4 . Because the Court refused to direct a verdict for 
the defendant.

5 . Because the Court permitted counsel for the plain-
tiff, in his address to the jury, to say that the defendant 
did not have gates or a flagman at the crossing where the 
accident happened, there being no evidence upon the sub-
ject.

THOMPSON & COLE, 
Attorneys for Plaintiff in Error.

20
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