
( "\ 

'._) 

APPEALS, DISCIPLINE AND SEPARATIONS 

CHAPTER2 

APPEALS, DISCIPLINE AND SEPARATIONS 

Authority 

N.J.S.A. 2C:51-2, 11A:1-2(e), 11A:2-6, 11A:2-ll(h), 11A:2-13 et seq., 
11A:4-15(c), 11A:7-1 et seq., 11A:8-4 and 52:14B-10(c); 

and 49 CFR Parts 382 et seq. 

Source and Effective Date 

R.2008 d.215, effective July 1, 2008. 
See: 40 N.J.R. 1402(a), 40 N.J.R. 4520(a). 

Chapter Expiration Date 

Chapter 2, Appeals, Discipline and Separations, expires on July 1, 
2013. 

Chapter Historical Note 

Chapter 2, Appeals, Discipline and Separations, was adopted as 
R.1987 d.407, effective October 5, 1987. See: 19 N.J.R. 1013(a), 19 
N.J.R. 1827(a). See, also, Title Historical Note prior to N.J.A.C. 4A:l. 

Pursuant to Executive Order No. 66(1978), Chapter 2, Appeals, 
Discipline and Separations, was readopted as R.1992 d.414, effective 
September 22, 1992. See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a). 

Pursuant to Executive Order No. 66(1978), Chapter 2, Appeals, 
Discipline and Separations, was readopted as R.1997 d.435, effective 
September 22, 1997. See: 29 N.J.R. 3102(a), 29 N.J.R. 4455(b). 

Chapter 2, Appeals, Discipline and Separations, was readopted as 
R.2003 d.ll2, effective February 13, 2003. See: 34 N.J.R. 3570(a), 35 
N.J.R. 1407(b). 

Chapter 2, Appeals, Discipline and Separations, was readopted as 
R.2008 d.215, effective July 1, 2008. See: Source and Effective Date. 
See, also, section annotations. 
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SUBCHAPTER 1. APPEALS 

4A:2-l.l Filing of appeals 

(a) All appeals to the Commissioner or Board shall be in 
writing, signed by the person appealing (appellant) or his or 
her representative and must include the reason for the appeal 
and the specific relief requested. 

(b) Unless a different time period is stated, an appeal must 
be filed within 20 days after either the appellant has notice or 
should reasonably have known of the decision, situation or 
action being appealed. 

(c) The appellant must provide any additional information 
that is requested, and failure to provide such information may 
result in dismissal of the appeal. 

(d) Except where a hearing is required by law or these 
rules, or where the Commissioner or Board finds that a 
material and controlling dispute of fact exists that can only be 
resolved by a hearing, an appeal will be reviewed on a written 
record. In written record appeals: 

1. Each party must serve copies of all materials sub
mitted on all other parties; and 

2. A party may review the file at the Department of 
Personnel during business hours. 

(e) A party in an appeal may be represented by an attor
ney, authorized union representative or authorized appointing 
authority representative. See N.J.A.C. 1:1-5.4 for contested 
case representation at the Office of Administrative Law. 
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4A:2-1.1 

Amended by R.1992 d.414, effective October 19, 1992. 
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a). 

Added new (d)l.-2. 

Law Review and Journal Commentaries 

Civil Service - Disability Retirement - Police Seniority. Judith 
Nallin, 133 N.J.L.J. No. 13, 55 (1993). 

Case Notes 

Time in which fire fighter was required to appeal decision of town
ship board of fire commissioners classifying fire fighters commenced 
when fire fighter learned of representations. Matter of Tavani, 264 
N.J.Super. 154, 624 A.2d 75 (A.D.l993). 

Appeals to Department of Personnel (DOP) and Merit System Board 
by police officer were timely. Matter of Allen, 262 N.J.Super. 438, 621 
A.2d 87 (A.D.1993). 

Removal of provisional juvenile detention officer from eligible list 
was improper without hearing by Merit System Board to resolve good 
faith factual disputes. Matter of Wiggins, 242 N.J.Super. 342, 576 A.2d 
932 (A.D.1990). 

Civil Service Comm'n acted within its discretionary powers to deny 
hearing and only allow petitioner to submit additional facts for review 
(citing former N.J.A.C. 4:1-5.1). Honachefsky v. New Jersey Civil 
Service Comm'n, 174 N.J.Super. 539, 417 A.2d 67 (App.Div.1980). 

Employee's failure to appear at scheduled hearings on removal action 
supports employer's motion to dismiss appeal. Maycheck v. Atlantic 
City Housing Authority, 97 N.J.A.R.2d (CSV) 182. 

No timely appeal to the Merit Systems Board. N.J.S.A. l!A:1-l et 
seq. Pryorv. Township ofMorristown, 92 N.J.A.R.2d (CSV) 18. 

Time limits for appeal construed to have been met when petitioner 
was advised a letter sent prior to final notice of disciplinary action would 
act to reinstate her appeal (citing former N.J.A.C. 4:1-5.3). Clark v. New 
Jersey Dep't of Agriculture, 1 N.J.A.R. 315 (1980). 

4A:2-1.2 Stay and interim relief requests 

(a) Upon the filing of an appeal, a party to the appeal may 
petition the Commissioner for a stay or other relief pending 
final decision of the matter. 

(b) A request for a stay or interim relief shall be in writing, 
signed by the petitioner or his or her representative and must 
include supporting information for the request. 

(c) The following factors will be considered in reviewing 
such requests: 

1. Clear likelihood of success on the merits by the 
petitioner; 

2. Danger of immediate or irreparable harm if the 
request is not granted; 

3. Absence of substantial injury to other parties if the 
request is granted; and 

4. The public interest. 

(d) The filing of a petition for interim relief will not stay 
administrative proceedings or processes. 
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(e) Each party must serve copies of all materials submitted 
on all other parties. , 

(f) Following a fmal administrative decision by the Com- 1~ 
missioner or the Board, and upon the filing of an appeal from 
that decision to the Appellate Division of Superior Court, a 
party to the appeal may petition the Commissioner for a stay 
or other relief pending a decision by the Court in accordance 
with the procedures and standards in (b) and (c) above. See 
N.J. Court Rules 2:9-7. 

(g) See N.J.A.C. 1:1-12.6 for interim relief rules on mat
ters pending before the Office of Administrative Law. 

Amended by R.1989 d.569, effective November 6, 1989. 
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b). 

Changed title from "Interim relief." 
Added new (f) and relettered old (f) as (g) with stylistic revisions. 

4A:2-1.3 Adjournments 

(a) Any party requesting an adjournment of a hearing or 
other review must establish good and sufficient reason for 
such request. Such reason may include, but is not limited to: 

1. Unavoidable appearance by an attorney for a party in 
any state or federal court; or 

2. Illness of a party evidenced by an affidavit and a 
doctor's certificate. 

(b) Where an adjournment is found not to be for good and 
sufficient reason, the Commissioner or Board may impose a ' ~ 
fine or penalty. \_) 

(c) See N.J.A.C. 1:1-9.6 for Office of Administrative Law 
adjournment rules. 

Case Notes 

Appeal of suspension of deceased medical technician was dismissed 
without prejudice. McCormick v. City of Glouchester, 96 N.J.A.R.2d 
(CSV) 475. 

Appeal dismissed due to retirement and resignation of employees (cit
ing former N.J.A.C. 4:1-5.9). Tyler eta!. v. City of Paterson, 2 N.J.A.R. 
272 (1979). 

4A:2-1.4 Burden of proof 

(a) In appeals concerning major disciplinary actions, 
N.J.A.C. 4A:2-2.1 et seq., the burden of proof shall be on the 
appointing authority. 

(b) In appeals concerning minor disciplinary actions, see 
N.J.A.C. 4A:2-3.7(f) for burden of proof standards. 

(c) In all other Commissioner and Board appeals, the bur
den of proof shall be on the appellant. 

Amended by R.l989 d.569, effective November 6, 1989. 
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b). 

Added new (b) and relettered old (b) as (c). 
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Traffic signal repairer removed for falsifying application for employ
ment with regard to criminal convictions. Florenzo v. Bergen County 
Department of Public Works, 96 N.J.A.R.2d (CSV) 22. 

~/ Police officer who lost police radio through carelessness was appro-
priately fined. Przybyszewski v. Gloucester Township Police Depart
ment, 95 N.J.A.R.2d (CSV) 623. 

4A:2-2.5 Opportunity for hearing before the appointing 
authority 

(a) An employee must be served with a Preliminary Notice 
of Disciplinary Action setting forth the charges and statement 
of facts supporting the charges (specifications), and afforded 
the opportunity for a hearing prior to imposition of major dis
cipline, except: 

1. An employee may be suspended immediately and 
prior to a hearing where it is determined that the employee 
is unfit for duty or is a hazard to any person if permitted to 
remain on the job, or that an immediate suspension is nec
essary to maintain safety, health, order or effective direc
tion of public services. However, a Preliminary Notice of 
Disciplinary Action with opportunity for a hearing must be 
served in person or by certified mail within five days fol
lowing the immediate suspension. 

2. An employee may be suspended immediately when 
the employee is formally charged with a crime of the first, 
second or third degree, or a crime of the fourth degree on 
the job or directly related to the job. See N.J.A.C. 4A:2-
2.7. 

(b) Where suspension is immediate under (a)l and (a)2 
above, and is without pay, the employee must first be ap
prised either orally or in writing, of why an immediate 
suspension is sought, the charges and general evidence in 
support of the charges and provided with sufficient oppor
tunity to review the charges and the evidence in order to 
respond to the charges before a representative of the ap
pointing authority. The response may be oral or in writing, at 
the discretion of the appointing authority. 

(c) The employee may request a departmental hearing 
within five days of receipt of the Preliminary Notice. If no 
request is made within this time or such additional time as 
agreed to by the appointing authority or as provided in a 
negotiated agreement, the departmental hearing may be 
considered to have been waived and the appointing authority 
may issue a Final Notice of Disciplinary Action. 

(d) A departmental hearing, if requested, shall be held 
within 30 days of the Preliminary Notice of Disciplinary 
Action unless waived by the employee or a later date as 
agreed to by the parties. 

(e) Appeals concerning violations of this section may be 
presented to the Commissioner through a petition for interim 
relief. See N.J.A.C. 4A:2-1.2. 

Amended by R.l989 d.569, effective November 6, 1989. 
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b). 

Added new (e). 

Amended by R.l992 d.414, effective October 19, 1992. 
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a). 

Revised (a). 

4A:2-2.5 

Law Review and Journal Commentaries 

Discrimination-Collateral Estoppel-Police Officers. Judith Nallin, 
138 N.J.L.J. No. I, 49 (1994). 

Case Notes 

Former city police officer's claim that the city and two officials 
violated the officer's procedural due process rights in disciplining the 
officer survived summary judgment in part given fact issues as to 
whether the final disciplinary decision was made by the person au
thorized to do so for purposes ofN.J.A.C. 4A:2-2.5 and 4A:2-2.6; it was 
unclear whether the decision was made by the "appointing authority" 
under N.J.A.C. 4A:l-1.3. Reilly v. City of At!. City, 427 F.Supp.2d 507, 
2006 U.S. Dist. LEXIS 17208 (D.N.J. 2006). 

The requirement of holding departmental hearing within 30 days of 
service of preliminary notice of disciplinary action against career service 
public employee was not jurisdictional, and thus, an appointing authority 
may proceed with disciplinary charges even if it fails to conduct a 
departmental hearing within the statutorily mandated period. Goodman 
v. Department of Corrections, 367 N.J.Super. 591, 844 A.2d 543. 

Ordinarily, permanent civil service employees can be discharged or 
demoted only for cause, and they have pre-termination appeal and 
hearing rights; however, provisional employees can be terminated at any 
time at the discretion of the employer. Melani v. County of Passaic, 345 
A.2d579. 

Adequate consideration given provisions of Law Against Discrimina
tion. Ensslin v. Township of North Bergen, 275 N.J.Super. 352, 646 
A.2d 452 (A.D.l994), certification denied 142 N.J. 446, 663 A.2d 1354. 

Procedural irregularities at departmental level; cured by hearing at 
agency level. Ensslin v. Township of North Bergen, 275 N.J.Super. 352, 
646 A.2d 452 (A.D.l994), certification denied 142 N.J. 446, 663 A.2d 
1354. 

Waiver of hearing. Ensslin v. Township of North Bergen, 275 
N.J.Super. 352, 646 A.2d 452 (A.D.l994), certification denied 142 N.J. 
446, 663 A.2d 1354. 

Departmental hearing required within thirty days of preliminary 
notice of disciplinary action. Ensslin v. Township of North Bergen, 275 
N.J.Super. 352, 646 A.2d 452 (A.D.1994), certification denied 142 N.J. 
446, 663 A.2d 1354. 

Due process rights of corrections officers who were dismissed for 
failure to comply with mandatory drug test order were violated. 
Caldwell v. New Jersey Dept. of Corrections, 250 N.J.Super. 592, 595 
A.2d 1118 (A.D.1991), certification denied 127 N.J. 555, 606 A.2d 367. 

Lack of entitlement to post termination hearing. Grexa v. State, 168 
N.J.Super. 202,402 A.2d 938 (App.Div.l978). 

Due process: right to post termination hearing (statutory). Nicoletta v. 
No. Jersey District Water Supply Commission, 77 N.J. 145, 390 A.2d 90 
(1978). Concurring and dissenting opinions. 

Right to hearing. Cunningham v. Dept. of Civil Service, 69 N.J. 13, 
350 A.2d 58 (1975). 

Initial Decision (2008 N.J. AGEN LEXIS 228) adopted, which con
cluded that the appointing authority had the right to impose an indefinite 
suspension without pay under N.J.A.C. 4A:2-2.5(a)2 on a correction of
ficer until June 26, the date when the officer pleaded guilty to down
graded charges, rather than only until March 7, the date when the County 
Prosecutor chose to downgrade the indictable offense, as the downgrade 
was specifically conditioned on a guilty plea. In re Paris, OAL Dkt. No. 
CSV 12208-06, 2008 N.J. AGEN LEXIS 708, Final Decision (June 11, 
2008). 
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4A:2-2.5 

Hearing de novo on appeal to Merit System Board corrected alleged 
inadequate notice. Coley v. Rowan College, 94 N.J.A.R.2d (CSV) 4. 

Absence of timely hearing required dismissal of disciplinary charges. 
Marjarum v. Hamilton Towuship Division of Police, 93 N.J.A.R.2d 
(CSV) 143. 

Failure to comply with appropriate regulations in seeking to discipline 
employee. Hamilton v. Camden Housing Authority, 93 N.J.A.R.2d 
(CSV) 85. 

Failure to provide employee with notice of dismissal; acts following 
meeting were not void pursuant to N.J.S.A. 10:4-15. McManus v. 
Housing Authority of the City of Englewood, 92 N.J.A.R.2d (CSV) 747. 

Preliminary notice of disciplinary action met minimum discovery 
requirements. N.J.S.A. 40A:14-147, 11A:2-13. Gabbianelli v. Monroe 
Towuship Police Department, 91 N.J.A.R.2d (CSV) 79. 

4A:2-2.6 Hearings before the appointing authority 

(a) The hearing shall be held before the appointing au
thority or its designated representative. 

(b) The employee may be represented by an attorney or 
authorized union representative. 

(c) The parties shall have the opportunity to review the 
evidence supporting the charges and present and examine 
witnesses. The employee shall not be required to testify, but 
an employee who does testify will be subject to cross
examination. 

(d) Within 20 days of the hearing, or such additional time 
as agreed to by the parties, the appointing authority shall 
make a decision on the charges and furnish the employee 
either by personal service or certified mail with a Final Notice 
of Disciplinary Action. 

Case Notes 

Due process. Carr v. Sharp, C.A., 454 F.2d 271 (1971). 

Requirement of exhaustion of administrative remedies. City of New 
Brunswick v. Speights, 157 N.J.Super. 9, 384 A.2d 225 (Co.l978). 

Res judicata: delay in hearing: limits on de novo hearing. In re Darcy, 
114 N.J.Super. 454, 277 A.2d 226 (1971). 

Receipt of second copy of final notice of disciplinary action did not 
extend time for filing appeal. Russ v. Human Services Department, 95 
N.J.A.R.2d (CSV) 647. 

Public employee voluntarily and deliberately planned his nonappear
ance at hearing and was not entitled to further hearing. Cue v. Camden 
County, 92 N.J.A.R.2d (CSV) 131. 

4A:2-2.7 Actions involving criminal matters 

(a) When an appointing authority suspends an employee 
based on a pending criminal complaint or indictment, the 
employee must be served with a Preliminary Notice of Dis
ciplinary Action. The notice should include a statement that 
N.J.S.A. 2C:51-2 may apply to the employee, and that the 
employee may choose to consult with an attorney concerning 
the provisions of that statute. 
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1. The employee may request a departmental hearing 
within five days of receipt of the Notice. If no request is 
made within this time, or such additional time as agreed to u· .. 
by the appointing authority or as provided in a negotiated 
agreement, the appointing authority may then issue a Final 
Notice of Disciplinary Action under (a)3 below. A hearing 
shall be limited to the issue of whether the public interest 
would best be served by suspending the employee until 
disposition of the criminal complaint or indictment. The 
standard for determining that issue shall be whether the 
employee is unfit for duty or is a hazard to any person if 
permitted to remain on the job, or that an immediate sus-
pension is necessary to maintain safety, health, order or 
effective direction of public services. 

2. The appointing authority may impose an indefinite 
suspension to extend beyond six months where an em
ployee is subject to criminal charges as set forth in 
N.J.A.C. 4A:2-2.5(a)2, but not beyond the disposition of 
the criminal complaint or indictment. 

i. Where an employee who has been indefinitely 
suspended enters Pre-Trial Intervention (PTI) or has 
received a conditional discharge, the criminal complaint 
or indictment shall not be deemed disposed of until 
completion of PTI or until dismissal of the charges due 
to the employee's satisfaction of the conditions in a con
ditional discharge, as the case may be. 

ii. An appointing authority may continue an indefi-
nite suspension until completion of PTI or until satisfac- , ) 
tion of the conditions imposed in a conditional dis- ~ 
charge. If an appointing authority chooses not to con-
tinue an indefmite suspension during the PTI period or 
during the period of conditional discharge, it may restore 
the employee to employment or initiate disciplinary 
action against the employee. 

3. Where the appointing authority determines that an 
indefinite suspension should be imposed, a Final Notice of 
Disciplinary Action shall be issued stating that the em
ployee has been indefmitely suspended pending disposition 
of the criminal complaint or indictment. 

(b) When a court has entered an order of forfeiture 
pursuant to N.J.S.A. 2C:51-2, the appointing authority shall 
notify the employee in writing of the forfeiture and record the 
forfeiture in the employee's personnel records. The appoint
ing authority shall also forward a copy of this notification to 
the Department of Personnel. 

2-28 

1. If the criminal action does not result in an order of 
forfeiture issued by the court pursuant to N.J.S.A. 2C:51-2, 
the appointing authority shall issue a second Preliminary 
Notice of Disciplinary Action specifying any remaining 
charges against the employee upon fmal disposition of the 
criminal complaint or indictment. The appointing authority 
shall then proceed under N.J.A.C. 4A:2-2.5 and 2.6. 

Next Page is 2-28.1 
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(c) Where an employee has pled guilty or been convicted 
of a crime or offense which is cause for forfeiture of em
ployment under N.J.S.A. 2C:51-2 but the court has not 

,___./ entered an order of forfeiture, the appointing authority may 
seek forfeiture by applying to the court for an order of 
forfeiture. The appointing authority shall not hold a depart-

4A:2-2.7 

mental hearing regarding the issue of the applicability of 
N.J.S.A. 2C:51-2. If the court declines to enter an order of 
forfeiture in response to the appointing authority's applica
tion, the appointing authority may hold a departmental hear
ing regarding other disciplinary charges, if any, as provided 
in (b) 1 above. 
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Amended by R.1989 d.569, effective November 6, 1989. 
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b). 

In (a)1: added text, "The standard ... public services." 
Amended by R.1992 d.414, effective October 19, 1992. 
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a). 

Revised (a). 
Public Notice: Notice of Receipt of a Petition for Rulemaking. 
See: 29 N.J.R. 5333(a). 
Amended by R.2000 d.433, effective October 16, 2000. 
See: 32 N.J.R. 2275(a), 32 N.J.R. 3870(a). 

Rewrote (b) and (c). 
Amended by R.2006 d.271, effective July 17, 2006. 
See: 37 N.J.R. 4345(a), 38 N.J.R. 3016(b). 

Added (a)2i and (a)2ii. 

Case Notes 

Forfeiture of public office was not unconstitutional. State v. Timoldi, 
277 N.J.Super. 297, 649 A.2d 872 (A.D.1994), certification denied 142 
N.J. 449, 663 A.2d 1356. 

Merit System Board of State Department of Personnel did not have 
exclusive jurisdiction for prosecution of forfeiture action against senior 
corrections officer. State v. Lee, 258 N.J.Super. 313, 609 A.2d 513 
(A.D.1992). 

Whether public employee's conviction involves or touches 
employment does not depend upon whether criminally proscribed acts 
took place within immediate confines of employment's daily routine. 
Moore v. Youth Correctional Institute at Annandale, 230 N.J.Super. 374, 
553 A.2d 830 (A.D.l989), affirmed 119 N.J. 256, 574 A.2d 983. 

Senior corrections officer's criminal conviction for harassing his 
immediate superior was one "involving or touching" his employment. 
Moore v. Youth Correctional Institute at Annandale, 230 N.J.Super. 374, 
553 A.2d 830 (A.D.1989), affirmed 119 N.J. 256, 574 A.2d 983. 

Automatic termination of correction sergeant based on conviction for 
crime of dishonesty affirmed. Christian v. Department of Corrections, 
Northern State Prison, 97 N.J.A.R.2d (CSV) 636. 

Arrest for possession of illegal drugs provides grounds for blood test 
and removal. Pickett v. Department of Corrections, 97 N.J.A.R.2d 
(CSV) 546. 

Corrections officer's illegal purchase of ammunition justifies removal. 
Nelsen v. East Jersey State Prison, 97 N.J.A.R.2d (CSV) 347. 

Corrections officer with drugs in car suffers removal even though 
criminal action acquits. Reinhardt v. East Jersey State Prison, 97 
N.J.A.R.2d (CSV) 166. 

School district employee removed for arrest on charges of possessing 
illegal drugs. Hargrove v. State Operated School District of Newark, 97 
N.J.A.R.2d (CSV) 112. 

Corrections officer was not entitled to back pay for period of 
suspension pending resolution of criminal charges. Auberzinsky v. 
Cumberland County Sheriffs Department, 96 N.J.A.R.2d (CSV) 372. 

Public works truck driver dismissed after conviction for offense 
involving minor child. Furde v. Hamilton Township Department of 
Public Works, 96 N.J.A.R.2d (CSV) 262. 

No entitlement to continued employment in sensitive position for 
employee facing criminal and narcotics charges. Spellman v. Township 
of Parsippany-Troy Hills Police Department, 96 N.J.A.R.2d (CSV) 214. 

Where corrections officer's off-duty simple assault on supervisor 
related to on-duty events, assault constituted insubordination and 
conduct unbecoming a public employee and warranted dismissal. 
Melillo v. Department of Corrections, East Jersey State Prison, 96 
N.J.A.R.2d (CSV) 184. 

4A:2-2.7 

Corrections officer's conviction for obstruction of justice and driving 
while under the influence justifies 78-day suspension. Scott v. 
Burlington County Jail, 96 N.J.A.R.2d (CSV) 171. 

Criminal convictions result in summary forfeiture of school 
custodian's position. Turner v. State-Operated School District of the 
City ofNewark, 96 N.J.A.R.2d (CSV) 146. 

State corrections officer terminated for firing gun during off-duty 
argument. Dunns v. Department of Corrections, 96 N.J.A.R.2d (CSV) 
108. 

Park maintenance worker forfeits position due to conviction for 
disorderly persons offense involving dishonesty. Alsheimer v. County 
of Middlesex, 96 N.J.A.R.2d (CSV) 7. 

Conviction on plea of guilty to drug offense warranted correction 
officer's termination. Ricks v. Department of Corrections, 95 N.J.A.R.2d 
(CSV) 441. 

Filing of criminal charges directly relating to employment warranted 
indefinite suspension of safety specialist. Washington v. Division of 
Motor Vehicles, 95 N.J.A.R.2d (CSV) 336. 

Indefinite suspension of police officer pending disposition of criminal 
indictment was not warranted absent evidence that public interest would 
be served. Nagy v. Borough of Carteret, 95 N.J.A.R.2d (CSV) 224. 

Correction officer's termination justified; shooting of companion 
with stun gun. Curry v. Burlington County Jail, 95 N.J.A.R.2d (CSV) 
92. 

Conviction on plea of guilty to charge of conspiring to sell a false 
document of age was cause for forfeiture of correction officer's public 
employment. State Department of Corrections v. Gomez, 95 N.J.A.R.2d 
(CSV) 77. 

Suspension; pendency of criminal charges. Abdnnafi v. East Jersey 
State Prison. 94 N.J.A.R.2d (CSV) 653. 

Suspension and removal of public employee convicted of a crime was 
justified. DeLeone v. Essex County, 94 N.J.A.R.2d (CSV) 544. 

Automatic forfeiture of employment upon conviction. Hudson County 
v. Seinfeld, 94 N.J.A.R.2d (CSV) 516. 

Suspension pending disposition of criminal complaint was in the 
public's interest. Lordi v. Woodbridge Township, 94 N.J.A.R.2d (CSV) 
540. 

Automatic forfeiture of employment upon conviction. City of 
Bayonne Department of Public Works v. Timoldi, 94 N.J.A.R.2d (CSV) 
511. 

Indefinite suspension was justified pending disposition of criminal 
charges. Gonzalez v. Essex County Welfare Board, 94 N.J.A.R.2d 
(CSV) 451. 

Conviction on federal drug-related charges effected a forfeiture of 
positions. Roman v. Atlantic City Police Department, 94 N.J.A.R.2d 
(CSV) 250. 

Automatic forfeiture of public employment upon criminal conviction 
of the third degree under N.J.S.A. 2C:51-2. Coxson v. Newark Board of 
Education, 94 N.J.A.R.2d (CSV) 129. 

Pharmacist suspended indefinitely without pay pending disposition of 
criminal charges. Grillo v. Bergen Pines County Hospital, 94 N.J.A.R.2d 
(CSV) 81. 

Guilty plea; however consideration of mitigating factors warranted 
the maximum suspension rather than permanent removal. Walcott v. 
City of Plainfield, 94 N.J.A.R.2d (CSV) 65. 

2-29 Supp. 7-17-06 



4A:2-2.7 

Suspension pending resolution of criminal charges was appropriate; 
however, termination was not justified. Walcott v. City of Plainfield, 94 
N.J.A.R.2d (CSV) 65. 

Indictment justified suspension of welfare supervisor. Jersey City 
Welfare Board v. Miller, 94 N.J.A.R.2d (CSV) 55. 

Forfeit of public employment; conviction of drug and alcohol-related 
offenses. Greystone Park Psychiatric Hospital, 94 N.J.A.R.2d (CSV) 14. 

Termination; conduct unbecoming a public employee; physical attack 
by two employees on another employee. Bryson v. Division of Motor 
Vehicles, 94 N.J.A.R.2d (CSV) 1. 

Hospital employee was entitled to back pay, seniority and benefits 
following dismissal of indictment. Gillard v. Trenton Psychiatric 
Hospital, 93 N.J.A.R.2d (CSV) 730. 

Employee forfeited employment upon pleading guilty to criminal 
charges. Martin v. North Princeton Developmental Center, 93 
N.J.A.R.2d (CSV) 675. 

Police officer automatically forfeited position; criminal conviction. 
Lehman v. Woodbridge Township Police Department, 93 N.J.A.R.2d 
(CSV) 599. 

Indefinite suspension pending disposition of sexual assault charges. 
Vengenock v. Salem County, 93 N.J.A.R.2d (CSV) 558. 

Six-month suspension was warranted for conviction of a motor 
vehicle violation. Turner v. Department of Higher Education, 93 
N.J.A.R.2d (CSV) 440. 

Public employment; convictions of third-degree crimes. N.J.S.A. 
2C:51-2. Williams v. Marlboro Psychiatric Hosp., State Dept. of Human 
Services, 93 N.J.A.R.2d (CSV) 421. 

Convictions forfeited public employment. Williams v. Marlboro 
Psychiatric Hospital, 93 N.J.A.R.2d (CSV) 421. 

Suspended employee did not resign by failure to report dismissal of 
criminal charges. McCray v. Department ofthe Treasury, 93 N.J.A.R.2d 
(CSV) 363. 

Possession of controlled dangerous substance warranted removal. 
Hickman v. Marlboro Psychiatric Hospital, 93 N.J.A.R.2d (CSV) 356. 

Indefinite suspension of employee pending disposition of criminal 
charges was proper. Simeone v. Woodbridge Township Department of 
Public Works, 93 N.J.A.R.2d (CSV) 340. 

Continuation of suspension of correction officer until disposition of 
criminal charges ordered. Rivera v. New Jersey Training School for 
Boys-Jamesburg, 93 N.J.A.R.2d (CSV) 219. 

Guilty plea constituted a forfeiture of position. Watkins v. Bergen 
Pines County Hospital, 92 N.J.A.R.2d (CSV) 768. 

Issue of whether suspension was in the public interest was rendered 
moot by resignation. Coleman v. Dept. of Public Works, Borough of 
Ringwood, 92 N.J.A.R.2d (CSV) 510. 

Guard was properly suspended pending outcome of charges. Alton v. 
Newark Board of Education, 92 N.J.A.R.2d (CSV) 478. 

Suspension of youth worker was warranted pending disposition of 
criminal charge. Moore v. Division of Youth and Family Services, 92 
N.J.A.R.2d (CSV) 433. 

County employee forfeited her office as a result of conviction. 
Starling v. Essex County Citizen Services, Division of Welfare, 92 
N.J.A.R.2d (CSV) 431. 

DEPT.OFPERSONNEL 

Indefinite suspension of police officer was warranted. Beck v. City of 
Trenton, 92 N.J.A.R.2d (CSV) 411. 

Forfeit of position; criminal conviction. Rivera v. City of Bridgeton, 
92 N.J.A.R.2d (CSV) 311. 

Indefinite suspension; criminal charges. Smith v. Essex County 
Judiciary, 92 N.J.A.R.2d (CSV) 271. 

Indefinite suspension; disposition of charges. Naro v. The Fire 
Division of the Department of Public Safety of the City of Trenton, 92 
N.J.A.R.2d (CSV) 211. 

School bus driver disqualified from school employment due to drug 
offense. Kovalak v. New Jersey State Department of Education, 97 
N.J.A.R.2d (EDU) 456. 

School superintendent dismissed due to unbecoming conduct. In the 
Matter of the Tenure Hearing of Robert R. Vitacco, 97 N.J.A.R.2d 
(EDU) 449. 

Acquitted school custodian was entitled to back pay but agreement 
with counsel for reimbursement of attorney fees was not binding on the 
school board. Griffin v. Board of Education of the City of Paterson, 93 
N.J.A.R.2d (EDU) 882. 

4A:2-2.8 Appeals to Merit System Board 

(a) An appeal from a Final Notice of Disciplinary Action 
must be filed within 20 days of receipt of the Notice by the 
employee. Receipt of the Notice on a different date by the 
employee's attorney or union representative shall not affect 
this appeal period. 

(b) If the appointing authority fails to provide the 
employee with a Final Notice of Disciplinary Action, an 
appeal may be made directly to the Board within a reasonable 
time. 

(c) The appeal shall be substantially similar in format to 
the Major Disciplinary Appeal Form illustrated in the 
subchapter Appendix, incorporated herein by reference, and 
the employee shall provide a copy of the appeal to the 
appointing authority. The employee shall attach to the appeal 
a copy of the Preliminary Notice of Disciplinary Action and, 
unless (b) above is applicable, the Final Notice of Discipli
nary Action. The appeal shall also include the following 
information: 

1. The name, title, mailing address and telephone 
number of the appointing authority representative to whom 
the notices were provided; 

2. The employee's name, mailing address and 
telephone number; and 

3. The action that is being appealed. 

(d) The employee should also include a statement of the 
reason(s) for the appeal and the requested relief. 

(e) Failure of an employee to provide the information 
specified in (c) above shall not result in dismissal of the 
appeal, but shall delay processing of the appeal until the 
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required information is provided, and may result in a reduced 
back pay award pursuant to N.J.A.C. 4A:2-2.10(d)4. 

Amended by R.1995 d.416, effective August 7, 1995. 
See: 27 N.J.R. 1837(b), 27 N.J.R. 2884(b). 

In (a), added the provision governing receipt of notice by the em
ployee's attorney or union representative. 
Amended by R.1998 d.518, effective November 2, 1998. 
See: 30 N.J.R. 2325(a), 30 N.J.R. 3935(a). 

Added (c) through (e). 

Case Notes 

Director of county board of social services possessed final authority 
regarding the board's personnel and discipline decisions, as required for 
municipal liability under § 1983 based upon former county employee's 
First Amendment retaliation claims. U.S.C.A. Const.Amend. 1; 42 
U.S.C.A. § 1983; N.J.Admin. Code tit. 4A, §§ 2-2.8, 2-3.2. Marrero v. 
Camden County Board of Social Services, 164 F.Supp.2d 455 (D.N.J. 
2001). 

Administrative code section providing the receipt of Final Notice of 
Disciplinary Action on a different date by the employee's attorney or 
union representative shall not affect the appeal period did not conflict 
with the legislative intent of the Civil Service Act. Mesghali v. Bayside 
State Prison, 334 N.J.Super 617,760 A.2d 805 (N.J.Super.A.D. 2000). 

Remand to Commission for supplemental hearing. Dept. of Law and 
Public Safety v. Miller, 115 N.J.Super. 122, 278 A.2d 495 
(App.Div.1971 ). 

Receipt of second copy of final notice of disciplinary action did not 
extend time for filing appeal. Russ v. Human Services Department, 95 
N.J.A.R.2d (CSV) 647. 

Terminated employee did not file an objection to the employer's 
action in terminating her employment within reasonable period of time. 
Gibbons v. Vineland Developmental Center, 92 N.J.A.R.2d (CSV) 491. 

Charges against psychiatric hospital worker would be dismissed 
where alleged victim left the state and could not be located. Godwin v. 
Marlboro Psychiatric Hosp., 92 N.J.A.R.2d (CSV) 96. 

4A:2-2.9 Board hearings 

(a) Requests for a Board hearing will be reviewed and 
determined by the Commissioner or Commissioner's desig
nee. 

(b) Major discipline hearings will be heard by the Board or 
referred to the Office of Administrative Law for hearing 
before an administrative law judge. Minor discipline matters 
will be heard by the Board or referred to the Office of 
Administrative Law for a hearing before an administrative 
law judge for an employee's last suspension or fine for five 
working days or less where the aggregate number of days the 
employee has been suspended or fmed in a calendar year, 
including the last suspension or fme, is 15 working days or 
more, or for an employee's last suspension or fine where the 
employee receives more than three suspensions or fines of 
five working days or less in a calendar year. See N.J.A.C. 1: 1 
for OAL hearing procedures. 

1. Where an employee has pled guilty to or been 
convicted of a crime or offense which is cause for 
forfeiture of employment under N.J.S.A. 2C:51-2, but the 
court has not issued an order of forfeiture, the Board shall 
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not refer the employee's appeal for a hearing regarding the 
applicability ofN.J.S.A. 2C:51-2 nor make a determination 
on that issue. See N.J.A.C. 4A:2-2.7. 

2. Where a court has entered an order of forfeiture, and 
the appointing authority has so notified the employee, but 
the employee disputes whether an order of forfeiture was 
actually entered, the Board may make a determination on 
the issue of whether the order was actually entered. See 
N.J.A.C. 4A:2-2.7. 

3. Notwithstanding (b)1 and 2 above, the Board may 
determine whether an individual must be discharged from a 
State or local government position due to a permanent dis
qualification from public employment based upon the prior 
conviction of a crime or offense involving or touching on a 
previously held public office or employment, provided, 
however, that the Attorney General or county prosecutor 
has not sought or received a court order waiving the dis
qualification provision. See N.J.S.A. 2C:51-2( d) and (e). 

(c) The Board may adopt, reject or modify the recom-
mended report and decision of an administrative law judge. 
Copies of all Board decisions shall be served personally or by 
regular mail upon the parties. 

(d) The Board may reverse or modify the action of the 
appointing authority, except that removal shall not be sub
stituted for a lesser penalty. 

Amended by R.1995 d.417, effective August 7, 1995. 
See: 27 N.J.R. 1838(a), 27 N.J.R. 2885(a). 

In (a), substituted the Commissioner or the Commissioner's designee 
for the Board as the party that does the review. 
Amended by R.2000 d.433, effective October 16, 2000. 
See: 32 N.J.R. 2275(a), 32 N.J.R. 3870(a). 

In (b), amended the N.J.A.C. reference in the introductory paragraph, 
and added 1 through 3. 
Amended by R.2006 d.271, effective July 17, 2006. 
See: 37 N.J.R. 4345(a), 38 N.J.R. 3016(b). 

In (b), added the second sentence. 

Case Notes 

Civil Service Commission's duty to review findings of administrative 
law judge prior to acceptance or rejection of judge's recommendations 
(citing former rule N.J.A.C. 4:1-5.4). In the Matter of Morrison, 216 
N.J.Super. 143, 523 A.2d 238 (App.Div.1987). 

Removal hearing--employee service record must be in evidence 
(citing former N.J.A.C. 4:1-16.9). In the Matter of Parlow, 192 N.J. 
Super. 247,469 A.2d 940 (App.Div.l983). 

Entitlement to hearing as matter of fundamental fairness. Cunningham 
v. Dept. of Civil Service, 69N.J. 13, 350A.2d58 (1975). 

Based on a library assistant's disciplinary record, including a recent 
1 0-day suspension, and the nature of the incident, in which the assistant 
was argumentative and loud to the public information officer, resulting 
in the officer asking the assistant to leave her office five times before he 
finally left, a 30-day suspension, rather than 15 days as recommended by 
the ALJ, was the appropriate penalty. In re Daughtry, OAL Dkt. No. 
CSV 10171-06, 2008 N.J. AGEN LEXIS 586, Final Decision (May 7, 
2008). 

Removal of a high school security guard for chronic or excessive 
absenteeism and violation of Consent Order was modified to a resig
nation in good standing, where the employee's absences were due to her 
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disability, domestic violence incidents, and/or child care concerns; 
although the employee may not have provided timely documentation for 
her absences, she did eventually present documentation. In re Sanders, 
OAL Dkt. No. CSV 11115-07, 2008 N.J. AGEN LEXIS 591, Final 
Decision (April 23, 2008). 

Removal modified to resignation in good standing for a nursing home 
Institutional Attendant whose medical condition rendered her incapable 
of performing the essential lifting functions of the position; in light of 
the fact that the employee's problems were not specifically performance 
related or based on misconduct, and were based instead on a documented 
medical condition, the disciplinary penalty of removal was unduly harsh. 
In re Clarke, OAL Dkt. No. CSV 4495-07, 2008 N.J. AGEN LEXIS 
551, Final Decision (April23, 2008). 

Six-month suspension rather than 20-day suspension was appropriate 
for a police sergeant found on conflicting testimony to have blamed a 
totally emotional and distraught woman for causing her son's death, 
used profanity towards her, and punched the woman, who was half his 
size. In re Ricciardi, OAL Dkt. No. CSV 1851-06, 2007 N.J. AGEN 
LEXIS 1043, Final Decision (April25, 2007). 

Initial Decision (2006 N.J. AGEN LEXIS 795) adopted, which 
concluded that 10-day and 20-day suspensions were justified for a 
correction officer's two unexcused absences after the officer's sick leave 
was exhausted, despite the officer's family issues; furthermore, in the 
determination of the appropriate penalty, the Merit System Board is not 
bound by the provisions of a collective bargaining agreement. In re 
Bahm, OAL Dkt. No. CSV 00468-05, Final Decision (December 20, 
2006). 

Receipt of second copy of final notice of disciplinary action did not 
extend time for filing appeal. Russ v. Human Services Department, 95 
N.J.A.R.2d (CSV) 647. 

County sheriffs officer was required by settlement agreement to 
submit to psychiatric examinations. Petescia v. County of Essex, 92 
N.J.A.R.2d (CSV) 388. 

4A:2-2.10 Back pay, benefits and seniority 

(a) Where a disciplinary penalty has been reversed, the 
Board shall award back pay, benefits, seniority or restitution 
of a fme. Such items may be awarded when a disciplinary 
penalty is modified. 

(b) Where a municipal police officer has been suspended 
based on a pending criminal complaint or indictment, fol
lowing disposition of the charges the officer shall receive 
back pay, benefits and seniority pursuant to N.J.S.A. 40A:14-
149.1 et seq. 

(c) Where an employee, other than a municipal police 
officer, has been suspended based on a pending criminal 
complaint or indictment, following disposition of the charges 
the employee shall receive back pay, benefits and seniority if 
the employee is found not guilty at trial, the complaint or 
indictment is dismissed, or the prosecution is terminated. 

1. Such items shall not be awarded when the complaint 
or indictment is disposed of through Conditional Dis
charge, N.J.S.A. 2C:36A-1, or Pre-Trial Intervention (PTI), 
N.J.S.A. 2C:43-12 et seq. 

2. Where disciplinary action has been taken following 
disposition of the complaint or indictment, such items shall 

CIVIL SERVICE 

not be awarded in case of removal. In case of suspension, 
where the employee has already been suspended for more 
than six months pending disposition of the complaint or 
indictment, the disciplinary suspension shall be applied 
against the period of indefmite suspension. The employee 
shall receive back pay for the period of suspension beyond 
six months, but the appointing authority may for good 
cause deny back pay for the period beyond the disciplinary 
suspension up to a maximum of six months. 

(d) Back pay shall include unpaid salary, including regular 
wages, overlap shift time, increments and across-the-board 
adjustments. Benefits shall include vacation and sick leave 
credits and additional amounts expended by the employee to 
maintain his or her health insurance coverage during the 
period of improper suspension or removal. 

1. Back pay shall not include items such as overtime 
pay and holiday premium pay. 

2. The award of back pay shall be reduced by the 
amount of taxes, social security payments, dues, pension 
payments, and any other sums normally withheld. 

3. Where a removal or suspension has been reversed or 
modified, an indefinite suspension pending the disposition 
of criminal charges has been reversed, the award of back 
pay shall be reduced by the amount of money that was 
actually earned during the period of separation, including 
any unemployment insurance benefits received, subject to 
any applicable limitations set forth in ( d)4 below. 

4. Where a removal or a suspension for more than 30 
working days has been reversed or modified or an in
defmite suspension pending the disposition of criminal 
charges has been reversed, and the employee has been 
unemployed or underemployed for all or a part of the 
period of separation, and the employee has failed to make 
reasonable efforts to fmd suitable employment during the 
period of separation, the employee shall not be eligible for 
back pay for any period during which the employee failed 
to make such reasonable efforts. 

i. "Underemployed" shall mean employment dur-
ing a period of separation from the employee's public 
employment that does not constitute suitable employ
ment. 

ii. "Reasonable efforts" may include, but not be 
limited to, reviewing classified advertisements in news
papers or trade publications; reviewing Internet or on
line job listings or services; applying for suitable posi
tions; attending job fairs; visiting employment agencies; 
networking with other people; and distributing resumes. 

iii. "Suitable employment" or "suitable position" 
shall mean employment that is comparable to the em
ployee's permanent career service position with respect 
to job duties, responsibilities, functions, location, and 
salary. 
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iv. The determination as to whether the employee 
has made reasonable efforts to fmd suitable employment 
shall be based upon the totality of the circumstances, 
including, but not limited to, the nature of the disci
plinary action taken against the employee; the nature of 
the employee's public employment; the employee's 
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skills, education, and experience; the job market; the 
existence of advertised, suitable employment opportu
nities; the manner in which the type of employment 
involved is commonly sought; and any other circum
stances deemed relevant based upon the particular facts 
of the matter. 
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v. The burden of proof shall be on the employer to 
establish that the employee has not made reasonable 
efforts to find suitable employment. 

5. An employee shall not be required to mitigate back 
pay for any period between the issue date of a Merit 
System Board decision reversing or modifying a removal 
or reversing an indefmite suspension and the date of actual 
reinstatement. The award of back pay for this time period 
shall be reduced only by the amount of money that was 
actually earned during that period, including any unem
ployment insurance benefits received. 

6. Should a Merit System Board decision reversing or 
modifying a removal or reversing an indefmite suspension 
subsequently be stayed, an individual shall be required to 
mitigate an award of back pay from the date of the stay 
through the date of actual reinstatement, in accordance 
with (d)4i through v above. 

7. If an employee also held other employment at the 
time of the adverse action, the back pay award shall not be 
reduced by earnings from such other employment. 
However, if the employee increased his or her work hours 
at the other employment during the back pay period, the 
back pay award shall be reduced by the earnings from such 
additional hours. 

8. A back pay award is subject to reduction by any 
period of unreasonable delay of the appeal proceedings 
directly attributable to the employee. Delays caused by an 
employee's representative may not be considered in 
reducing the award of back pay. 

9. A back pay award is subject to reduction for any 
period of time during which the employee was disabled 
from working. 

10. Funds that must be repaid by the employee shall 
not be considered when calculating back pay. 

(e) Unless otherwise ordered, an award of back pay, 
benefits and seniority shall be calculated from the effective 
date of the appointing authority's improper action to the date 
of the employee's actual reinstatement to the payroll. 

(f) When the Board awards back pay and benefits, deter
mination of the actual amounts shall be settled by the parties 
whenever possible. 

(g) If settlement on an amount cannot be reached, either 
party may request, in writing, Board review of the out
standing issue. In a Board review: 

1. The appointing authority shall submit information on 
the salary the employee was earning at the time of the 
adverse action, plus increments and across-the-board ad
justments that the employee would have received during 
the separation period; and 

2. The employee shall submit an affidavit setting forth 
all income received during the separation. 

Amended by R.1992 d.414, effective October 19, 1992. 
See: 24 NJ.R. 249l(a), 24 NJ.R. 3716(a). 

4A:2-2.10 

Redesignated part of existing text in (a) to (d); added new (b)-(c); 
redesignated existing (b)-( d) to ( e )-(g). 
Amended by R.l997 d.435, effective October 20, 1997. 
See: 29 N.J.R. 3102(a), 29 NJ.R. 4455(b). 

Inserted new (d)4; and recodified existing (d)4 as (d)5. 
Amended by R.2008 d.215, effective August 4, 2008. 
See: 40 NJ.R. 1402(a), 40 NJ.R. 4520(a). 

Rewrote (d)3 and (d)4; added new (d)5 through (d)9; and recodified 
former (d)5 as (d)lO. 

Case Notes 

On a backpay claim where a State employee has been removed from 
employment due to his or her own misconduct but is later reinstated, the 
availability of substitute employment is relevant to the establishment of 
a failure-to-mitigate defense by the appointing agency, and the em
ployee's failure to seek substitute employment during separation is not a 
sufficient basis to deny the claim without any consideration of the avail
ability of such employment. O'Lone v. Department of Human Services, 
357 N.J. Super. 170, 814 A.2d 665. 

Regulation applies in those circumstances where employee has been 
completely exonerated of the criminal charges, yet there is basis for 
disciplinary suspension despite employee's exoneration. Walcott v. City 
of Plainfield, 282 N.J.Super. 121, 659 A.2d 532 (A.D.1995). 

Merit System Board's adoption of rules regarding back pay for police 
officers during periods of nondisciplinary suspension requires public 
notice of anticipated action. DelRossi v. Department of Human Services 
(Police), 256 N.J.Super. 286, 606 A.2d 1128 (A.D.l992). 

Police officer was not entitled to back pay and benefits during period 
of nondisciplinary suspension resulting from criminal charges. DelRossi 
v. Department of Human Services (Police), 256 NJ.Super. 286, 606 
A.2d 1128 (A.D.l992). 

Merit System Board must exercise power to award back pay for 
periods of nondisciplinary suspension through rule making. DelRossi v. 
Department of Human Services (Police), 256 N.J.Super. 286, 606 A.2d 
1128 (A.D.l992). 

Merit System Board's role in determining whether to award back pay 
for periods of disciplinary suspension is adjudicatory. DelRossi v. De
partment of Human Services (Police), 256 N.J.Super. 286, 606 A.2d 
1128 (A.D.1992). 

Corrections officers who were dismissed for violation of mandatory 
drug test order were not entitled to award of back pay as remedy for due 
process violations at pretermination hearings. Caldwell v. New Jersey 
Dept. of Corrections, 250 N.J.Super. 592, 595 A.2d 1118 (A.D.l991), 
certification denied 127 N.J. 555, 606 A.2d 367. 

Where discharge of employee was in error, back pay could be 
awarded (citing former N.J.A.C. 4:1-5.5). In the Matter of Williams, 198 
N.J.Super. 75,486 A.2d 858 (App.Div.l984). 

Determination of back pay-prior disciplinary record not a con
sideration (citing former N.J.A.C. 4:1-5.17). Steinal v. City of Jersey 
City, 193 N.J.Super. 629, 475 A.2d 640 (App.Div.l984) affirmed 99 
N.J. 1, 489 A.2d 1145 (1985). 

Imputed mitigation subtracted from former city firefighter's back pay 
award. In re Abdul-Haqq, OAL Dkt. No. CSV 9385-03, 2008 N.J. 
AGEN LEXIS 720, Final Decision (June 11, 2008). 

Initial Decision (2008 N.J. AGEN LEXIS 228) adopted, which 
concluded that the appointing authority had the right to impose an 
indefinite suspension without pay under N.J.A.C. 4A:2-2.5(a)2 on a 
correction officer until June 26, the date when the officer pleaded guilty 
to downgraded charges, rather than only until March 7, the date when 
the County Prosecutor chose to downgrade the indictable offense, as the 
downgrade was specifically conditioned on a guilty plea. In re Paris, 
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OAL Dkt. No. CSV 12208-06, 2008 N.J. AGEN LEXIS 708, Final 
Decision (June 11, 2008). 

Initial Decision (2008 N.J. AGEN LEXIS 228) adopted, which 
concluded that while the appointing authority had the right to impose an 
indefmite suspension without pay under N.J.A.C. 4A:2-2.5(a)2 from 
Dec. 14, 2005 until June 26, 2006, the date when the correction officer 
pleaded guilty in municipal court to downgraded charges, back pay was 
due the officer under N.J.A.C. 4A:2-2.10(c)2 for the period of the 
indefinite suspension that exceeded six months, i.e., from June 14, 2006 
to July 30, 2006. In re Paris, OAL Dkt. No. CSV 12208-06, 2008 N.J. 
AGEN LEXIS 708, Final Decision (June 11, 2008). 

Suspended employee not entitled to back pay and benefits for ac
cepting plea agreement. Ward v. Department of Labor, 97 N.J.A.R.2d 
(CSV) 180. 

Firefighter entitled to back pay for period of suspension while await
ing outcome of criminal indictment. Naro v. Trenton Fire Department, 
96 N.J.A.R.2d (CSV) 234. 

Reinstatement of guard at correctional facility was required when he 
did not intentionally trip or kick inmate. Finley v. Wagner Youth Cor
rectional Facility, 95 N.J.A.R.2d (CSV) 676. 

Agency awarding employee back pay was entitled to offset un
employment benefits as long as state was reimbursed. Bellamy v. Essex 
County Hospital, 95 N.J.A.R.2d (CSV) 652. 

Public employee was entitled to back pay for period of indefinite sus
pension that was improper, incorrect and invalid. Gonzalez v. Essex 
County, 95 N.J.A.R.2d (CSV) 200. 

Medical expenses to be paid after improper reduction in force action. 
Takakjian v. Fairview Borough Board of Education, 93 N.J.A.R.2d 
(EDU) 184. 

Employee was entitled to back pay following acquittal. Scouler v. 
Housing Services and Code Enforcement, City of Camden, 93 
N.J.A.R.2d (CSV) 40. 

Employee not entitled to back pay for period of suspension even if she 
successfully completed intervention program. Amison v. New Jersey 
Department of Environmental Protection, 92 N.J.A.R.2d (CSV) 568. 

Employee was entitled to back pay for period of suspension pending 
disposition of criminal charges. Kelly v. City of Camden, 92 N.J.A.R.2d 
(CSV) 537. 

Initial suspension from employment violated due process; later valid 
removal; no entitlement to back pay. Brantley v. New Jersey State 
Prison, 92 N.J.A.R.2d (CSV) 37. 

Employee entitled to reinstatement and back pay. N.J.S.A. 11A:1-1 et 
seq. Holmes v. Essex County, 91 N.J.A.R.2d (CSV) 65. 

Appellant, removed from employment and later reinstated with back 
pay, denied counsel fees; appellant entitled to award of 30 vacation days 
(citing former N.J.A.C. 4:1-5.5). Harrington v. Dep't of Human 
Services, 11 N.J.A.R. 537 (1989). 

Appellant suspended and subsequently removed from title of Senior 
Systems Analyst reinstated to duties appropriate to his permanent title; 
appointing authority failed to support charges of falsifYing residency 
address, falsely signing affidavit with intent to defraud county and 
failing to complete assignments timely and correctly (citing former 
N.J.A.C. 4:1-16.14). Valluzzi v. Bergen County, 10 N.J.A.R. 89 (1988), 
adopted-Merit System Bd., App.Div. A-3269-87, 3/3/88. 

CIVIL SERVICE 

4A:2-2.11 Interest 

(a) When the Commissioner or Board makes an award of 
back pay, it may also award interest in the following situa- \_____) 
tions: 

1. When an appointing authority has unreasonably 
delayed compliance with an order of the Commissioner or 
Board; or 

2. Where the Board fmds sufficient cause based on the 
particular case. 

(b) Where applicable, interest shall be at the annual rate as 
set forth in New Jersey court rules, R.4:42-ll. 

(c) Before interest is applied, an award of back pay shall 
be reduced in accordance with N.J.A.C. 4A:2-2.10(d)2 and 3. 

Administrative Correction. 
See: 26 N.J.R. 198(a). 

4A:2-2.12 Counsel fees 

(a) The Merit System Board shall award partial or full rea
sonable counsel fees incurred in proceedings before it and 
incurred in major disciplinary proceedings at the departmen
tal level where an employee has prevailed on all or sub
stantially all of the primary issues before the Board. 

(b) When the Board awards counsel fees, the actual 
amount shall be settled by the parties whenever possible. 

(c) Subject to the provisions of (d) and (e) below, the fol- ~ 
lowing fee ranges shall apply in determining counsel fees: 

1. Associate in a law firm: $100.00 to $150.00 per 
hour; 

2. Partner or equivalent in a law firm with fewer than 
15 years of experience in the practice of law: $150.00 to 
$175.00 per hour; or 

3. Partner or equivalent in a law firm with 15 or more 
years of experience in the practice of law, or, notwith
standing the number of years of experience, with a practice 
concentrated in employment or labor law: $175.00 to 
$200.00 per hour. 

(d) If an attorney has signed a specific fee agreement with 
the employee or employee's negotiations representative, the 
attorney shall disclose the agreement to the appointing au
thority. The fee ranges set forth in (c) above may be adjusted 
if the attorney has signed such an agreement, provided that 
the attorney shall not be entitled to a greater rate than that set 
forth in the agreement. 

(e) A fee amount may also be determined or the fee ranges 
in (c) above adjusted based on the circumstances of a partic
ular matter, in which case the following factors (see the Rules 
of Professional Conduct of the New Jersey Court Rules, at 
RPC 1.5(a)) shall be considered: 0 
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1. The time and labor required, the novelty and diffi
culty of the questions involved, and the skill requisite to 
perform the legal service properly; 

2. The fee customarily charged in the locality for sim
ilar legal services, applicable at the time the fee is calcu
lated; 

3. The nature and length of the professional relation
ship with the employee; and 

4. The experience, reputation and ability of the attorney 
performing the services. 

(f) Counsel fees incurred in matters at the departmental 
level that do not reach the Merit System Board on appeal or 
are incurred in furtherance of appellate court review shall not 
be awarded by the Board. 

(g) Reasonable out-of-pocket costs shall be awarded, in
cluding, but not limited to, costs associated with expert and 
subpoena fees and out-of-State travel expenses. Costs asso
ciated with normal office overhead shall not be awarded. 

(h) The attorney shall submit an affidavit and any other 
documentation to the appointing authority. 

(i) If settlement on an amount cannot be reached, either 
party may request, in writing, Board review. 

Amended by R.2001 d.424, effective November 19, 2001. 
See: 33 N.J.R. 2725(a), 33 N.J.R. 3280(a), 33 N.J.R. 3895(a). 

Rewrote (a) and (c); added new (d) through (g), and recodified ex
isting (d) and (e) as (h) and (i). 

Case Notes 

After considering both N.J.A.C. 4A:2-2.12(e) and N.J. Ct. R. Prof. 
Conduct l.5(a), counsel for an official at a mental health residential 
facility was entitled to an hourly fee of $250, given the complexity of the 
case and the amount of skill required to adequately represent his client, 
who was subject to discipline for failing to develop an intervention plan 
to deal with a patient's behavioral disorder, and that patient died, as 
counsel had to be alert to the potential implications for his client of the 
testimony put forth by each of the various witnesses; further, the court 
did not think it could seriously be disputed that attorneys of a similar 
background and experience as counsel herein would customarily charge 
an equivalent or greater amount for their services in this type of case. In 
re Malone, 381 N.J. Super. 344, 886 A.2d 181, 2005 N.J. Super. LEXIS 
340 (App.Div. 2005). 

Merit System Board had the statutory authority to make an award to 
township police officer for counsel fees incurred in connection with 

4A:2-2.12 

police department hearing which had preceded officer's appeal to the 
Merit System Board, regarding officer's claim for reinstatement; the 
departmental hearing was an integral part of the civil service process. 
Burris v. Police Department, Township of West Orange, 769 A.2d 1112 
(2001). 

Regulation mandating the award of counsel fees was intended to 
apply in cases where disciplinary charges did not arise out of employee's 
lawful exercise of powers in furtherance of official duties. Marjarum v. 
Township of Hamilton, 336 N.J.Super. 85 (A.D. 2001). 

Statute and its accompanying regulation, allowing Merit System 
Board to award fees to employee who has prevailed on all or sub
stantially all of the primary issues, authorized fee award to police of
ficer. Oches v. Township of Middletown Police Dept., 155 N.J. 1, 713 
A.2d 993 (N.J. 1998). 

Municipal employee whose removal was mitigated to six-month sus
pension by Merit System Board was not entitled to award of counsel fees 
as prevailing party under regulation. Walcott v. City of Plainfield, 282 
N.J.Super. 121, 659 A.2d 532 (A.D.l995). 

Correction officer was not entitled to counsel fees although the 
penalty against the officer was modified from removal to a 60-day sus
pension; the officer did not prevail on all or substantially all of the 
primary issues in the appeal because two of the charges against the 
officer were sustained and major discipline was imposed. In re Pettiford, 
OAL Dkt. No. CSV 8801-07, 2008 N.J. AGEN LEXIS 719, Merit 
System Board Decision (May 21, 2008). 

Charge of possession of controlled, dangerous substance was not sup
ported by credible evidence and required public employee's reinstate
ment after removal. Ramos v. Department of Corrections, 95 N.J.A.R.2d 
(CSV) 413. 

Removal of plant operator not justified; charges against him were 
indefinite and inconsistent with job requirements. Onori v. City of 
Burlington Department of Public Works, 95 N.J.A.R.2d (CSV) 53. 

Police officer was entitled to reimbursement of the expenses of his 
defense when allegations against the officer were dismissed. Black v. 
Lakehurst Borough Police Department, 94 N.J.A.R2d (CSV) 35. 

Reasonable and partial attorney fee award. Gill v. State Dept. of 
Health, 92 N.J.A.R.2d (CSV) 142. 

Reprimand and ten days' suspension would be reversed and attorney 
fees would be awarded. Neal v. Police Dept., City of New Brunswick, 
92 N.J.A.R.2d (CSV) 52. 

Officer was entitled to unmitigated back pay but was not entitled to 
attorney fees or interest. N.J.S.A. llA: 11-5. Franklin v. City of Atlantic 
City, 91 N.J.A.R.2d (CSV) 71. 

Appellant, removed from employment and later reinstated with back 
pay, denied counsel fees; appellant entitled to award of 30 vacation days 
(citing former N.J.A.C. 4:1-5.6). Harrington v. Dep't. of Human Ser
vices, 11 N.J.A.R. 537 (1989). 
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APPENDIX 

New Jersey Department of Personnel-Division of Merit System Practices and Labor Relations 

MAJOR DISCIPLINARY APPEAL FORM 

Use this form to submit an appeal of a major disciplinary action to the Merit System Board. 

l.YourName: -------------------------------------------------------------------------------------
Address: ------------------------------------------------------------------------------------------

(City) (State) (Zip Code) 

Daytime 
Telephone: 

2. Will you be represented by a lawyer or union representative at the hearing? 
If yes, complete Section 2. 

Yes No 

Representative Name: 
Union or Law Firm: 
Address: 

Telephone: 
(City) (State) (Zip Code) 

3. Give a copy ofthis form and attachments to your Personnel Officer 

Personnel Officer's Name: ----------------------------------------------------------------------------

Address: -----------------------------------------------------------------------------------------
Telephone: 

(City) (State) (Zip Code) 

4·-----------~---------
(Your or your representative's signature) (Date) 

NOTE: Your appeal will NOT be processed unless Sections 1-4 are completed and the first two documents listed in Section 5 are included. 
Failure to submit all required information within 20 days after you receive the Final Notice of Disciplinary Action may result in a reduced 
back pay award. 

5. ATTACH the following to this form: 
• Preliminary Notice of Disciplinary Action. 
• Final Notice of Disciplinary Action. 
• A statement of the reason(s) for the appeal and the requested relief(optional). 

Mail to: Merit System Board 
Department of Personnel 
Hearings Unit-Unit H 
PO Box 312 
Trenton, NJ 08625-0312 

Hand Delivery: 3 Station Plaza 
44 South Clinton A venue, Trenton 

New Rule, R.1998 d.518, effective November 2, 1998. 
See: 30 N.J.R. 2325(a), 30 N.J.R. 3935(a). 

SUBCHAPTER 3. MINOR DISCIPLINE AND 
GRIEVANCES 

4A:2-3.1 General provisions 

(a) Minor discipline is a formal written reprimand or a 
suspension or fme of five working days or less. 

(b) A grievance is an employee complaint regarding any 
term or condition which is beyond the employee's control and 
is remedial by management. 

(c) The causes for minor disciplinary actions shall be the 
same as for major disciplinary actions. See N.J.A.C. 4A:2-
2.3. 

(d) This subchapter shall not apply to local service, where 
an appointing authority may establish procedures for proces
sing minor discipline and grievances. 

(e) In State service, this subchapter shall only apply to: 
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