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/SEC'ONJ> OFFICIAL COPY llb]l'HlX'I'] 

" ASSEMBLY, No. 1552 

STATE OF NEW JERSEY 

]N'l'IIUl>UCJ•;n A l'B,IL rn, rn,4 

lly AH~Plllbly111P11 S,\l,KIXD, J•'LYNl\', VANWAllX'I•:B., WOH.'f]IINO

'.l'ON, Assembl~·wo111an CUHIL\N, .Ai;iwmblynwn RYS, FITZ

PATRICK, K01/.LOSKT, 1)'.\l\lllROSA, (L\LLO, JWANE, 

.AsRemblywoman ('H.OCI•], .\,sRrmhlymen ll]i;Ul\IAN, BAF.H, 

Nf•]Rl, NJi;Wl\lAK autl KJ•JNGAN 

Ue!errntl _to Committee on Comm-rrce, Industry antl l'rofessious 

AN AcT concerning ·cuie praetiee of medicine aud surgery and 

supplementing chapter 9 of TiHe 45 of the Revised Statutesr 

•medical malpract-ice liability insurance, requiring certain 

licensed medical 1n·11-ct-ilimwrs and hmlth can, far:ililies to main

tai-n such ius11ra11t-c, 1111-tl t'r,,ati-11,11 n New ,/,,r.<c,11 11-frd-irnf ./1111l-

11n11,licc lleinsnr1111-1·1, .-lsscwi,1/ion, 11 N,,-111 .l«rs"JI llfrtli,,nl Mal-

11ntdfrc J{c,-i-us11-rn·n"1'. ll<-ro1·1·1-.,1 l•'mul 11ml II N,·-,,_, ,frr.~1·v -Jhallh 

Care Fat:ilily Jns11r1111.1'<! l>nd11cli/Jln F·nn,l•. 

Bl! rr 1rn.\C1'.nm b,11 f/w 8errnl" and Orn,·rnl .-lss,·111hl.11 of /!1.r State· 

~ of N<'.lf' ,frrsr,1J: 

•[J. No licenHe 1o prneticc nlf'dieine and surgpr~· ><liall be issued 

2 by the bonrtl n11ll'Hs 1 lw npplieant 1.herefor Hlrnll Hnhmit proof satis

a factory to the hoanl Umt 111• ha,s or will lun·c! ou 1.lw PIT1•dive da.1e 

4 of his liernsc a prol',issional liahilily i11s11raiicc· polie~, wi1.h minimum 

!i limitH of <•,ov1•rage :t.H Hhnll Im HJll'<·ifil'd hy 1hr ho,ml i11 iis rnles or 

(i regulations, hut i11 110 event ,s)rnll Htieh co1·,•1·:1_u:e ht! leHH than 

7 $100,000.00 for any one claima11t.]" 

1 *[2. No :mnnal !'er1ilimte of regiHtrn1io11 ,:hall h1i is><tll'd or n•-

2 rn)wc-d, and any sm·h 1•-c>rtifiClllfl' may bn n•vokPrl or s11~p,•ndc>d, by 

:i the hoard with respect to any lic·eni<ee who fails to maintain pro-

4 fPsRional liabili1r insmane-e HH required iii 1;Pelio11 I of (his act.]" 

1 • 1. This act shall be lcnown and may be cited as the "111 edical 

2 1llalvract-ice Liability Insurance Act.':' 

1 2. a. Tlir, p-u1·1wse of this ad is to a88ll1"1: litaf 1hr public is 

~ 111frquald.1J profccl,·d against ln8ses arisi11.t1 ,111/ of m,·!/i.cal mnl
ExrL~NAT10N-Maurr f"O(•lo~ed in hold.rared bi•n.,.kers [thu~1 in 1hr. abo,.e bHJ 

i11 not t,huet,~d and i11 lnlen,fod to bl'! omilh•,1 in rht- law. 
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R 1m1clicr li!I rcq11iri,1.,1 /ifc11sed 111ediml pr,1,·tili·•11t'I'.• 1111,/ certain 

.J. ./11·11/flt ,.,,,.,, fal'ilitic.< lo 1·t11T,I/ 111cdical 11it1l11ra!'li,·,· /i,ri,ilil,11 ill

;, s1tr111u·,·. to urnk,· s11,·h i11s1.1ra11,·,· rcadil!J 11r11i/,11>/,· :,i li,·,·11.-,·,f 

(i ml'dical pnictitionern and ltcalfh earl' facilities b,11 req11iri11.'l cl'rlain 

1 general liability insurance carriers f.o write medical 111al11ractice 

8 l-;ability ins.urance and establishin,(J a reinstirance a,Ysociation to 

9 <1quifably spread the ri,'lks for such insuran,m, to pr01•ide for rc-

10 1·011pment of lo.•.•es rrs11.lti11.IJ fro111 1111· ope ml ion of t /11• ,is.so, iatiou 

11 .'hrou,qh .•11l'clrnr.111•s 011 ius11r,·d.s and r.•fablisiti'llfl a /11:11/fh ,.,,,.,, 

12 • f,ll"ilifJJ dl'duclible f1111d to /1tT111if. .•11b.•fm1fial ,1,•dtwlil,I,·.• in fl,1! 

1:l corl'ra,qr for .•uch fa,,i1ifie.'I 1ritho11f. .•cvere 1,11dr11•f111·,11 lwn/•hi11. 

14 b. Thi.<; act shall appl11 to medimf. malprndicr liabili/11 ins1f.ratlel' 
15 . as defined herein. 

1 /J. As 1isl'd in thi.• a,·f: 

2 a. ",1.•sociafitm" mrans thr N1•w ,Ter.•e,11 111!-dfral Malpraclfr,, 

:l .lll'it1.<11ran,·r .IR.,o,,i.afion establislwd vursumit to f/1e 11roni.•-ion.•. 
4 9f tliis act . 

. 5 b. "Commi.•sioner" means the Commissioner of ,Insurance. 

6 c. "Licensed medical vractitioner" means and inclndes all per-

1 son.~ licet1.~cd in this State to practice medit:inc and ,<·urgery, 

8 rhiroJlractfr, podiafr,11, rlcnfi.•tr,11. opfo11wtry, 11s:i,"11olo,q;11, 11harm111·11 

9 m11l ,111 a l>ioa1111l1/ffr11l lirb11rnlo1·11 dir1,do,.. 

10 d. '' Mcdiml mal11mcfil:1, 1i11bilil11 i'll.•urnt11·1:" 1111,ans tlil'l'i:l itl-

11 s1wnnce a,qainst loss or dama,qe resulf.in,,q frnm 11cdd1m.f. to 01· in,im·y 

12 suffered by any person arisitz,(f out of or in com,ection with the 

13 vractiee of any licensed medical vractitioner or tlt.e operation of 

U ant health care f a1.il,it,11 for which the pracfitio111•·1" or fucilil,11 is 
15 iiable. 

lli "· "1fralfh con• f,11·i1ify" means and includes ,ti/ ltos11ifit/s u,,'flti,, 

l'i 1/,i.• 8/11/1•, a11,I ."11.'I ,i/hrr lw11/fh ,.,,,.,, f"'ilif,, ,,:. ,;,.,,,, .. ,/ ;,, fh,• 

i"', J",1• 

pt f' ·:!(1 ::// [ f / .',i •l ) 11·h,1.•,,: 11;, j :, •,,,,,: /:,•.; ,--:,t:,:'. I : ,I, ,.p;,,,1 ,:,., ,.·. · .. ,1, ~' 

:.'II /,,, t/11' ,,,,,i1111i.s.s1;111,'r, 11J/,,r ,·011s11/lat1 . .,1t 11'11/1 ,11:.! "!'''" II:,, .,./,•;,.,, 

21. uf the Commissio11er of Health and the llea/llt Ual'e .1dminisf ration 

22- Board, ·to adequatel11 1·ff ect·ilafe the purpose., of t/ri.• 111·1 and i.• 

23 vro•;ided for bJJ rule or regulation of the commi,'lsioncr. 

24 f. ·'Plan of operation" means the platz of ov<,rntio11 11/ th,· 

25 association apprnrrd or promnlgaterl ~11 the ,·0111111i.•.•ii1111·r J>ur-
26 Mw.nt fo the prm>ision.• of this act. 

1 1. There is lwreb11 ct·eated an unincO?"voraled, 110-nprofi/ a;,,wii:ia-

2 lion to be i,nou,,n a.• fh,1 New ,lerse11 Mcdi1·11/ ilfol11r11dir1· !f,·in-

3 .. unwce A,~so,·iotion 1·011sisfin,q of a1l in..qi11·r·1·.• 1111thori..;;cd fo •11•1·it1•, 

4 within f11i.~ Stat,,, on,, direct ba.~is ne11rral li11l,ilil,1; i11.~ura·11a, 'll'ltich 
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tJ /,ace written dur,iuy lite 24 mo,1tihs prl'l'edi11.,1 /Ii, ,',1/t·cfirc dale oj 

6 this act medical malpractice liability i,nsurnnte of t/;e t.111i,· s11bj,·,·t 

7 lo the Jll'Ol'i:;,ions of this act anywhere iu 1/u· I 11iln/ ,',/ul,·s o/ 
8 ,J 11<,cri,a. ];'cery su<11 insurer shall conlidu,, tu /,, ,1 w, 111/Jcr of 

!) the association and shall be bou11rl b.11 th,· 11/an 11/ 01wrt1fio11 llii'rt'V/ 

10 so lon.tJ t1s /he t1sso,,it1fi.011, is iu ,,_,,is/1'/l/'f: t1s 11 ,·,111dilio-11, of its 1111-

l l. lhoril.11 lo n,11ti11111' lo lrt111st11:/ 111'1!.t'rnl liai>i.li/_11 i11,s,1ra11n,- i11 llii.s 

l~ 8lnlc. Any 0/111'/' w,surer may becouw a, 111,,,ub,·r of Ilic as.,11,:ialio11 

13 if the commissioner is satisfied that such insurer is lt'illi·ny and 

14 able to provide the necessary services to pol-icyhoiders aud claimants 

15 for the type ofinsurance required under this act and approves its 

16 membership in the association. 

1 5. The association shall, pursuant to the procisions of this act 

2 and the plan of operation, have the power: 

3 a. To assume 100% reinsurance or a lesser /1t'ffcnlai7e on ll'/1..lf 

4 policy of insurance or binder subject to this act; 

5 

6 

7 

H 

!) 

10 

11 

12 

Vl 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24-

2G 
26 

27 

28 

29 

;;o 

b. To provide for separate accounts of rei11surance assumnl for 

all categories and subcatc,qories of insureds; 

c. 'l'o 'lliai,nfffin rd,·rmit loss, 1:,rpt'n.se and fJ1"1·111i1w1. ,/11/11 rt:lal·ir,, 

lo all 1·isk., 1Ti11s11r,•d in th,· 11sso,.·i11fim1, awl lo ,r,·1111ir,· l'och 1111·111. 

/wr lo /11.r11:isli sf al i . .s/ i,·s ·iu 1·11u11/'i'I i,m wil h iu.s111·11·11n, ,,,·d,·d lo I/,,· 

,,ssocial-ion at such limes ond ,in such form and detail as may be 

deemed necessary; 

d. To establish fair 11nrl reasonable 1iroced11n·s for the slwrin!I 

auwng the t11(:111bcrs of 1irofit or loss on risks rci11s11/'l'd ·i11 fl,,, 

as.wciation awl other costs, cht1r_qi's, 1ix111·11s,·s. li11/1i/iti,·s, i111·011u•, 

property and other assets of flu· 11ssociat-io11-, 11ud to a.,sess 1111·111/1ers 

for their appropriate shares in accordance with particip11fi1m -ratios 

to be established in the plan of overation on the basis of the ratio 

of the members' direct premiums written to the total direct pre

mium written by all members in this State for the coraages sub,iecf 

to this act; 

e. To receive and distrilmte all sums required by the opcratio11 

of the association; 

/. 1'o establish procedures for re-ciewing claims procedures onw 

practices of mrmbrrs and in !lie e1,cnt that the claims 71rncedurns 

Jr vractices of any comvan:IJ are considered inadequate lo properly 

service the risks ceded by it to the association, /he associat-ion inap 

rstablish a claims pro_flram that will w1derlokr· to adjust or 11ssisf 

in the 11djustm<,nf of daims for fhP compnuy 011 risks ceded hy it, 

and in such crrnl s/111/i charge .such co111pu11_11 " r,·r1s01111ble fee for 

establishing nnd operating such da-ilns progra 1;1, 
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:n .'I- '/',, m1d·it lite "J":rolions of ,neml,e1· co111wmies lo such exte1il 

32 as the Board of Directors determines to 1,,- 11,,crssnry to assure 

33 r:ompliance with this act, in a reasonable 11wu11er and at such 

34 reasonable time or times prescribed by the Hoard of Directors; 

35 ?i. To sue and be sued, provided that no judgment against the 

36 association shall creafr and direct liability in flw i11di1•idual mrmbrw 

37 companies, and the assor:iation may provide for the indr,•mni.fication 

38 of its member companies, members of thr, Board of Diredc;rs and 

39 :ifficers and employees and such other persons acting on behalf 

40 of the association to the extent pennitted by law,· 

41 i. To review the market for ins·'!f,rance subject to this act through-

42 out this State to make certain that eligible risks can readily obtain 

43 such insi,rance and to provide in the plan of operation a reasonable 

44 mca1,s for achieving this objective by requirin.r, all members, in a 

45 f uir and equitable manner, to discharge their responsibilities under 

46 this act. 

1 6, Within 30 days after the effective date of this act, the com-

2 missioner shall call an organization meeting of the association for 

3 the purpose of constituting a board of directors. Every member 

4 of the association shall be a member of the board of directors if 

5 the number of association members does not exceed nine. If the 

6 number of association memhcrs exceeds nine, the commissioner 

7 shall appoint nine members to sen•e as members of the board of 

8 directors after consnltation with all the members of the association, 

9 and iii, making such appointments he shall give dite consideration 

10 to t1,,e various methods of operation and the distribution by class 

11 cf risks among the members. 

12 'l'he commissioner shall appoint three representatives of pro-

13 ducers to be members of the board of directors. 

14 Each member of the board of directors shall be e1ititled to one 

15 l'Oie. The producer representatives on the board of directors shall 

16 be eligible to vote on all matters not directly involving the associa-

17 tion's budget and personnel administration. 

18 The plan of overation shall provide for rofat·ion of the inember-

19 ship on the board if the membership of the associnfion consists of 

20 more than nine insu·rcrs companies. 

21 Except as may be delegated to others in the plan of operation 

22 or reserved to the members, the board of directors shall have full 

23 power and responsibility for the establishment and operation of the 

24 association. 

1 7. a. Within such lime as shall be prescribed by re,qulation of the 

2 commissioner, the directors shall submit to the commissioner, for 
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3 1,is ,·eview and app1·oval, a proposed plan of operation. Huch plan 

4 shall provide for economical, fair and nondiscriminatory adminis-
5 trntion and for tke prompt and efficient provision of medical -mal-

6 practice liability insurance throughout the State. Such propoced 

7 plan shall include: preliminary. assessment of all members for 

8 initial e1»penses necessary to commence operation.s; establishment 

9 of necessary facilitie.~; management of the association; assessment 

10 <Yf tnembers to defray losses and expenses; underwriting standards; 

11 procedures for acceptance and cession of reinsurance; and such 

12 other provisions as may be deemed necessary by the com•missioner 

13 to car'ly out the purposes of this act. The plan of operation shall 

14 provide that. the premiuni charged for reinsurance shall be the 

15 primary premium charged for the coverages and limits ceded less 

16 the expense allowances. .The expense allowances shall consist of 

17 the amounts actually incurred by the member on the ceded risl,; 

18 for commission and brokerage, taxes, licenses and fees as deter-

19 mined in ratemaking for general liability lines of business, and 

20 an allowance for other acquisition and general a.dministrative · ex-

21 penses based on the ,nember's countrywide insurance expense 

22 exhibit and determined in the ma.nner used in ratemaking, and an 

23 allowance for unallocated loss adjustment e1»penses as determined 

24 in relation to the definition of allocated loss adjustment e1»penses 

25 in the statistfoal plan used by the member. No expense allowance 

26 shall be permitted in e!);cess of the total e$pense allowances pro-

27 vi,:Cd in ratemaking for medical malpractice liability insurance 

28 in the latest rate revision or experience review for a rating 

29 orgat1,isation. 

30 b. The proposed plan shall be reviewed by the commi.::sioner 

31 ,1,nd, approved by him if he finds that such plan fulfills the purposes 

32 of this act. In his review of the provosed plan the commissioner 

33 •may, in his discrr.tion, co11.sult with the directors and other mem-

34 bers of the as.~ociation and any other individual or organfoation. 

35 If the commi.ssioner approves the proposed plan he shall certify 

36 such approval to the directo,·s and said plan shall take effect 10 

37 dcys after such certification. If the commissio1ier disapproves all 

38 or OM'!/ part of the proposed plan of operation he shall return 

39 same to the directors with a statement, in writing, of the reasons 

40 for his disapproval and any recommendations he may wish to make. 

41 The directors may accept the commissioner's recommendations; or 

42 ,nay propose a new plan, which accepted recommendations or a 

43 new plan shall be submitted to the commissioner within ao days 

44 after the return of a disapproved plan to the directo,·s. If the 
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45 directors do ,wt submit a proposed plan of operation within 90 

46 days after the eff edive date of this act, or a '/lf'W plan which is 

47 acceptable to the co111missioncr, u,· accevt th,, /'t'i'0/11.ntcndations of 

48 the commissioner within 30 days affor the tlis1111prou11/ of a, pro-

49 postd plan, the commissioner shall pnn11ul_q11/,, a pion of opcralwn 

50 and certify same to the directors. Any such plan prnmul9ated bJJ 

51 the commissioner shall take cff ect 10 days after certification to 

52 the directors. 

53 c. The directors of the association may, on their own i,,itiative, 

54 amend the plan of operation at any time, subject to the appro1>nl 

51; by the commissioner. 

56 d. The commissioner may review the plan of operation whenever 

57 he deems evpedient, and shall review same at least once a year, 

58 and may amend said plan after consiiltation with the directors and 

59 upo·,i certification to the directors of such amendment. 

1 8. On and after the date that reinsurnnce is arn.ilablc from the 

2 association: 

3 'l, No member of the association shall refuse to issue to an11 

4 eligible risk a policy of insurance of the type normally aff'orded by 

5 suah insurer to the public, utilizing the rates, rating plans, rules 

6 and classification systems then in effect for such insurer; provided, 

7 however, that the coverages and coverage limits to be afforded 

B may be ceded to the association; and provided further that nothing 

9 herein contained shall require any insurer to accept any rislc if 

10 such insurer's policy forms or rates do not provide for the accept-

11 ancr, of such risk, unless the association or the commissioner 

12 ietermine that such forms or rates are unfairly discriminatory 

13 or are otherwise inconsistent with the public policy of this State; 

14 ~- No duly licensed insurance agent, broker or solicitor regularly 

15 engaged to solicit general liability insurance shall refuse to furnish 

16 to any eligible risk qiiotations of premiums for any insurer with 

17 whom such agent, broker or solicitor places medical malpractice 

18 liability insurance policies, or shall fail to submit any eligible 

19 rislc to s·uch insurer selected b11 the applicant ,when requested 

20 directly to do so by such applicant; 

21 c. No company shall terminate any agent or restrict the authority 

22 of any agent, directly or indirectly, or in any manner whatsoever, 

23 soldy by reason of the volume of such agent's business it cedes 

24 to the association or the experience produced by such ceded busi-

25 ness. Neither shall any company make any distinction in remunera-

26 tior. to the agent between business retained and business ceded, 

27 Jr use any promise of reward or threat of penalty, present or 
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28 f1.fure, or any derice whatever, related to certain classes of risks 

2!-l er other classes of business, which 1coi1ld tend to iudure the agent 

30 to aroid certain classes or types of risks. 

l "'[!!. On or aflcr //,(' date Ilic ro1J1missinul'r,frclan·s Iha/ 111/'dim./ 

2 malpradicr· liability insurnuce is arnilablc for the 1•ariot1,s catr-

3 gories and subcate.r,ori<'s of liccusnl medical practitioners and 

4 health rare fariWics snb,ied to the provisions of this act, each 

5 licen.~ed 111<·dirnl prnl'iitioner and hralth care facility shall maintain 

(i rnediml 111,rlpractice liability insuranre in amounts at least equal 

7 to• the minimum limits prescribed by rule or regulation of the 

8 comrnfasioner for the category or subcategory of s·uch pmct~tioner 

9 nr facility. F'ailure to maintain the insurance coverage required 

10 h2rein shall be grounds for repocation or suspension of the license 

11 of a licensed medical vractitioiwr or health care .facility, and no 

1~ license .for a licensed medical pmrtitioner or a health care .facility 

13 shall be issued or renewed unless adeq1tate vroof of the insuranr,.e 

14- requked herrnndcr is submit/rd to the appropriatr, board or agency 

1:, fo fl,,, form and mm1111·r J)t't'Sr"ri/,,·d in the rulrs m,.d r<'fJ?tlafions 

Hi 1/wrcof.] 0 ' 

"*(.10.]•• **!/. 0 Th,-rc or,· lwrrhy r·reatcd two f 11nrls, one to b,, 

2 known as the Neu· .Jersey Mediral Rfolvrrrctice Reinsurance 

3 Recovery Fund (hereinafter rrferrcd to as the recorery fund) and 

4 the other to be known as the Ne11, .Jersey Health Care Facility 

fi lnsnrance Deductible Fund (hereinafter referred to as the deducti

(i /Jle fund). The purpose of the recovery fund is to 1irovide a 

7 financial backup for the plan of operation of the association and 

8 shall be used to reimburse the association for losses sustained in 

!-) excess of 1,remiums ceded and r:xpenses incurred in the operation 

10 of the association. The purpose of the dednctiblc fund is to provide 

11 ,-; financial bllf'knp for thllt vortirm of incurred losses nnder policies 

12 issu.ed to health care facilities that arc within the deductible limits 

1;3 of si.ch policies a111l sl,all be used to reimb'!l.1·sc a health r:arP- facility 

14 far 75%- of the loss not covered lieca11se of " d,·dirctil>lc provision 

15 for an?J claim which is pain by 011 insurer. Both funds shall consist 

rn of all payments matlc to them by insurers as /1aeinaftr;r prov•;ded, 

17 .;f securities acquired by and through the use of moneys belonging 

18 to the funds, moneys appropriated to tlze f11nrls. to_qelher with 

19 interest and a-ccrctions earned upon such ziay11u:nts or inrestments. 

20 The funds shall be administered by the commissioner and the State 

21 Tr9asurer in accordance with the 71rorisions of this act. 

l **[11.]"* *"10.** For the purpose of vroviding moneys neceli-

2 sary to establish the recovery and deductible funds in amounts 

:1 su/Jicif'nt to meet the requirements of this act. the commissione,· 
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4 shall establish reasonable provisions in the rates for poli.cies of all 

5 cate,qories and subcategories of medical malpractice liability 

6 insurance. Such provisions in the rates may vary by category or 

7 subcategory of risk in reasonable relationship to the loss ei,perience. 

B of the association attributable to such category or s1tbcategory. 

1 °[12.] .. .. 11 ... The funds created by this act shrill be separate 

2 and apart from any other .fond a,i,1,d from all other State money,s. 

3 The State Treasurer shall be custodian of the funds and all dis-

4 bursements from said funds shall be made by the treasurer 11pon 

5 vou.;hers signed by the commissioner. The moneys in the funds 

6 shall be invested and reinvested by the Director of the Division 

7 of Investment as other trust /11,nds it, the custody of the State 

B Treasurer in the manner provided by law. 

1 .,.[13.].,. .. 12. 0 The commissioner, after consultation with and 

2 upon the advice of the boards or agencies responsible for licensing 

3 and regulating the medical practitioners sztbject to the provisions 

4. of this <1ct, and with respect to health care facilities, the Com-

5 mi.9sioner of Health and the Ilealth Care Administra.tion /Jonrd, 

6 shall establish categories and subcategories of risks for medical 

7 ma,practice lia-bility insurance based upon accepted insurance 

B principles, and shall prescribe reasonable minimum limits of 

9 cove,·age for each category and subcategory. The commissioner 

10 m-:1y establish minimum deductibles to be applicable to policies 

11 subject to this act, which dcditdibles may va-ry by category or 

12 si;,bca.te,qory of risk, and shall give due consideration to such 

rn deductibles in ratemaking by avpropriate premium discoimts. 

l .. [14.] .. 0 13,•• The commissioner may promul_qate reas()nable 

2 rules and regulations to carry out the vitrposes of this a<Jt, and m<1J/ 

3 suspend or revoke, after reasonable notice and a hearing, the certi-

4 ficate of authority to transact insurance in this State of any insurer 

5 which fails to comply with the provisions of this act, rules or 

6 '/egulations promulgated thereunder or any plan of operation. 

1 "*[15.] .. 0 14. 0 If any provisions of this act or the application 

2 thereof to any person or circumstances is held invalid, the invalidity 

3 shall not a_-ff ect other provisions or applications of this act which 

4 can be given effect without the invalid provision or application, 

5 and for this vurvose the vrovisions of this act are decluared to be 

e severable. 

1 **[16.]** 0 15.0 .This act shall be liberally construed to effectu-

2 ate its purposes, and all laws or parts of laws of this State 

3 inconsistent with this act are hereby superseded to the extent of 

4 such inconsistency.• 

1 •[3.]• 0 [17.]** '''''16.** This act shall take effect 0 [90 dayH 

2 after its enactment]* *immediately•. 
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This bill makes malpractice liability insurance compulsory for all 

medical practitioners and health care facilities and makes provisions 

for making such insurance available through licensed New Jersey in

surance companies. 

Since it is realized that different medical practitioners require dif

ferent limits of liability coverage, such as surgeons compared with 

nurses, the minimum required limits of coverage will be determined 

by regulation after consultation between the Commissioner of Insur

ance, the Commissioner of Health and the Health Care Administration 

Board. 

The act contemplates the use of deductibles which may vary by cate

gory of risk; this feature will reduce the cost of insurance for those 

who maint&in a claim free record. 

In order to assure complete availability, the act provides for the 

establishment of a reinsurance facility. Those companies that are li

censed to write general liability insurance in New Jersey and that have 

the expertise in providing appropriate policyholder service for this 

type of insurance, companies that write medical malpractice insurance 

anywhere, will form a panel of companies that will accept every appli

cant for m<J<lical malpractice insurance. Any risk that such insurer 

does not wish to carry on its own account can be ceded to the .rein

surance facility. Funds to absorb any deficit of the reinsurance facility 

will be obtained through periodic premium adjustments to be deter

mined by the Commissioner of Insurance on the basis of appropriate 

ratemaking procedures. 



--···.·· .. ·, .. ~--~""'Wffi /ft!llll~l? .~ . 

SENATOR EDWARD J. HUGHES, JR. (Chairman): Good 

morning, ladies and gentlemen. I want to apologize for 

the public hearing not getting underway. I am Senator 

Hughes and to my left is Senator Wallwork. 

This public hearing has been requeDted by Senate 

President Dodd, relative to malpractice insurance. 

I would like to have everyone observe what I would 

term a brevity approach on their talks. In the event there 

is repetition, the Chair will request that this be deleted 

from any statements. Now, if there is more than one 

individual from a group that wishes to speak, we will 

allow you five minutes to get your heads together and 

decide on who is going to be the spokesman, because we 

don't want this to go into a lengthy hearing which becomes 

again, as I say, repetitious information as far as the 

Committee is concerned. So we will wait for five minutes 

so that any groups who are here can get together and 

decide on who will be the spokesman. 

All right, I will open the meeting with 

Assemblyman Salkind. 

I would like everybody called upon to identify 

themselves so that the Court Reporters can record same. 

MORTON SALK IND: Mr. Chairman and members 

of the Committee. I thank the Senators for scheduling 

this meeting today. 

My name is Morton Salkind, I am State Assemblyman 

from the 11th Legislative District elected from Monmouth 

County. 

I r.lID going to try to follow the Chairman's 

instructions of a few minutes ago, not to duplicate in 

any way the testimony which will be given later today by 

our Commissioner of Insurance of the State of New Jersey 

and, therefore, I will avoid some of the specific detail 

and some of the specific reasons for advocacy. But 
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I would like to start by reviewing briefly the legislative 

history of this bill which is now before this Committee of 

the Senate. 

On April 16, 1974, Assembly Bill 1552 was duly 

introduced. in the Lower House. It was a bill which had 

the sponsorship, together with me, of the members of the 

Committee on Commerce, Industry and the Professions, as 

well as other Assemblymen and Assemblywomen. 

The bill basically, in its original form, required 

the carrying of medical malpractice liability insurance as 

a requirement for licensur~by medical doctors in the State 

of New Jersey. The bill was released, unanimously, as 

obviously it would be as a Committee-generated bill, to 

the floor where opposition to the concept developed. The 

bill was then referred back to Committee by myself and, 

as the problem of the availability of medical malpractice 

liability insurance developed it became a serious problem 

in New Jersey, in New York State, and throughout the 

United States, as far away as California, i.t was decided 

by me, as the chief sponsor, and by several of my 

colleagues that the correct procedure would be to expand 

the framework of the bill to try to solve the problems 

for New Jersey. 

With that in mind, I went to the Commissioner 

of Insuranc~ who, of course, as our leading Administration 
official in -this area, had already developed solutions to 

the problem in anticipation of the problem becoming a 

crisis, and I met with the Commissioner and with the then 

Chief Counsel for the Assembly Committee, as well this 

Committee, Tom Bryan, who is now one of the Senior Researcher 

in the Legislative Services Agency, and the bill that is 

now before you, previous to floor amendment in the 

Assembly, was the result of that work, together with 

the Commissioner of Insurance and his staff, including 

Mr. Stern, the Chief Actuary for the Department. 

2 



T'ne bill was duly considered at several meetings 

by the Assembly Committee and was released to the floor. 

At that time, it was considered to be far-reaching, 

landmark legislation. We had not yet reached the crisis 

stage in New Jersey. 

I might add, parenthetically, that the bill was 

filed in its entirety under the number of Assembly 3094 

on February 4, 1975, but it was the decision in the 

wisdom of the Committee that the bill would be released 

as an amended version of A-1552, which is the number of 

the bill before you. The two bills are, of course, 

identical. 

Mr. Chairman, during the period just prior to 

the recess, a crisis situation developed in New Jersey 

which for the first time placed us in the same situation 

as our sister states. We found that one of the large 

insurers, the largest company providing this insurance 

nationally, Argonaut of California, which is a subsidiary 

of Teledyne, decided for various reasons, various fiscal 

reasons, both stated and misstated, - which will be 

discussed after a while - that it would demand great 

rate increases, as much as 410%, or it would threaten or 

indeed would get out of the business of providing this 

kind of coverage in the various states. 

Each state that has been involved has considered 

various methods of solving this problem. When the 30 

hospitals in New Jersey found their insurance cancelled, 

including one of the great institutions in my county, 

The Medical Center commonly referred to as Fitkin, in 

Neptune, Monmouth County, - when these cancellations 

occurred, for the first time everyone understood what a 

crisis could be as hospitals and doctors could not get 

insurance. And many doctors in our State find themselves 

unable to get medical malpractice liability insurance, 
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not only at reasonable prices but in some cases at any 

price. And despite various allegations to the contrary, 

testimony before the Assembly Committee during the 

hearings on this bill developed official numbers from 

the companies involved admitting to charging individual 

doctors in the past year as much as $35,000 for policies. 

And, of c01.1rse, in the press we have seen allegations 

of as much as $80,000 being charged to individual 

doctors. 

Hos:;,ital charges, as these costs have escalated, 

have increased twofold and threefold and fourfold. 

This bill would do one thing which would have two 

effects.. One thing it would do, it would set up a 

medical malpractice liability reinsurance facility, 

which means in layman's terms, and I am not a lawyer 

and I am not an insurance agent of any kind, and I 

will speak in layman's terms as the citizens of our 

State would speak, - it says, just as you do in the 

automotive assigned risk field, that if someone isn't 

going to get insurance in the regular manner that he 

can be assigned to this facility and the companies must 

share in providing the coverage. All of this under the 

direct responsibility and control of our Commissioner 

of Insurance. 

Now the effect of this, in simple layman's 

terms, is, number one, it would force the competition 

and eliminate monopoly. In the long run, anytime you 

have monopoly it's going to cost more and do less. And 

I think that the history of the united States so clearly 

proves tha.t that I would be insulting the Senators if 

I took any time on that subject. We all understand it. 

But it's so essention that no one should ignore it. 

The second part of the effect is that it would 

make it readily available to people under a control of 
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the State. situation as far as price goes. So that doctors 

and hospitals alike wouldn't find themselves faced with 

a company being able to say, if you don't want to take it 

at our rates, which are outside of the standard schedule, 

and our ?:"ates which may be two or three or four times 

the standard schedule, then you won't have it at all. 

Because under this circumstance, the Commissioner of 

Insurance would be able to protect the people of New Jersey 

by setting the rates fairly and equitably in all cate

gories,' which is not the case today. The Commissioner 

can speak about that in detail later. 

So what we have here in Assembly 1552, as adopted 

in our House, is a bill that protects the people of New 

Jersey. And the criticism that has been given by some 

who are in opposition to the bill, for various reasons 

including personal and fiscaL is that it doesn't do what 

they would like it to do in other areas. 

Well, my concern, Senators, is to protect the 

people. And this bill does protect the averate man and 

woman who goes into a doctor's office or into a surgical 

situation or similar visit to a hospital and, God forbid, 

has something happen. And when I hear people who talk 

about revising the system, whether it's to take it away 

from juries and have it go into a compensation type of 

board or an arbitration type of panel; when I hear people 

talk in terms of limiting the amounts of awards that 

can be gotten, as some have suggested; when I see 

people talking in terms of, let's limit the statute of 

limitation so that if it doesn't come to the. surface in 

two or t~ree or five years it's too late for the citizen 

to sue, I begin to wonder what we're all about. 

Basically, any one of us who has watched 

nations! television or read the national news media over 

the course of the last three or four months has been 

exposed to the various illustrations - some of which 
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have come from our own and nearby states - of people who 

have gone -- young people as well as those of greater 

life experience -- who have gone into hospitals in a 

surgical situation and found themselves corning out as -

I don't like to use the word but it's true - total 

vegetables. Intelligent, good-looking, nice, fine, young 

men and women have had their lives totally and irreparably 

destroyed in various ways. And I won't bore all of us and 

I won't frighten all of us by telling the ways, but I do 

recall seeing a CBS-TV national coverage graphically 

illustrate that problem, young people going into the 

hospital and coming out forever ruined. And when you 

talk about a maintenance figure to keep them alive, that 

maintenance figure must be supplied somewhere. It's 

beyond the ability of any family of even affluent means 

to do. Then the jury award system seems still to work 

in our country. 

But that's not the point of this bill and that's 

not befor~ us. Whether the basic system should be revised 

or not should be the subject of other legislation, just 

as New Jersey took the lead in a recent session of the 

Legislature when it passed far-reaching legislation, indeed 

the best in the country in my opinion, limiting greatly 

the amount of contingency fees that the attorneys of our 

State were allowed to receive for awards of this type. 

And New Jersey is the leader, nationally, in that field. 

In the same way, this bill gives Nes Jersey the 

opportunity to be the leader, nationally, in providing 

effective medical malpractice liability insurance for all 

people in the State who need it. 

It's interesting to note that bills exactly like 

this are being prepared in six other states at the present 

time. The most recent of these is in the State of 

Florida, which has received no publicity in our area. I 
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have before me the Miami News of April 1, 1975, and 

on the front page of that publication, in this 

Associated Press story, the headline says: "Require 

Hospital Malpractice Policy". It's datelined Orlando: 

"'The Florida Hospital Association will ask the upcoming 

Legislature to force insurance companies to write 

malpractice policies' the organization's Executive 

Director said today. Jack Monyhan outlined the 

proposal following a decision by Argonaut Insurance 

Company" - I think I've heard that name somewhere -

"one of the nation's largest malpractice insurers 

to cancel the policies of 60 Flordia hospitals." 

It seems like they did the same thing here, didn't 

they? "Monyhan said, 'the legislation recommended 

by the Association would create an assigned risk pool 

to be funded by premiums paid by the hospitals and 

require all insurance companies to share in the risk. 

This is the same kind of thing that's done now in 

Worµnen's Compensation and Automobile Insurance' 

Monyhan said. 'It creates a market at rates determined 

by the insurance commissioner.'" That's exactly 

this.program. And Florida, as I say, and all six 

states are ready to follow our lead. And the Commissioner 

can detail some of the experiences that he's had with his 

colleagues nationally who are looking to New Jersey and 

looking to this House of our Legislature to see what 

they can expect in their own states. 

Mr. Chairman, on April 4, 1975, last Friday, 

WNBC-TV, ,Channel 4 in New York, produced an editorial 

on this bill which I would like to read into the record. 

I have a copy for the Committee. This was fortunately 

telecast at prime time, at approximately 7 PM on 

Friday night, where it was able to be seen by millions 

of people in New York and New Jersey and the greater 

metropolitan area, hopefully in Pennsylvania as well: 
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IJUBLIC IEAE.IIIGS WILL BE HF:LD ll'l TR2N'I\JN lIBX\' \ ✓ ~EK HY 'l'll1~ 
NEW JERS3Y SSNA.Ti: 'S IABOR, INDUSTRY Af'oll) PRO:i?E8SIONAL COM
MITTEE ON A BILL THAT OFFERS A NEW CONCEPr IN PROVIDING 
MALPRACTICE Ili5URA1TCE COVERAGE FOR DOCTORS AHD HOSPITAIS. 

THE BILL, SR>NSORED BY ASSEMBLYMAN MORTON SAL.KIND, HAS 
BEEN PASSED OVERWHEIN!NGLY BY THE ASSEMBLY AND HAS THE 
FULL SUProRT OF STATE INSURANCE COMMISSIONER JAMES SHEERAN 
WHO SAYS IT WOULD PROTECT CONSUMERS, OOCTORS AND MEDICAL 
FACILITIZS FROM THE EFFECTS OF SOARING PREMIUMS FOR MAL
PRACTICE Ul'SURANCE. 

THE MEASUPE WOULD REQUIRE ANY INSURANCE COMPANY OFFERING 
MALPRACTICE COVERAGE IN OTHER STATES TO ALSO PROVIDE COV
ERAGE TO NEW JERSEY PHYSICIANS AND HOSPITAIB IN ORDER TO 
DO AHY OTHER KIND OF BUSINESS IN NEW JERSEY. 

A REINSU?.ANCE RECOVERY FUND WOULD BE ESTABLISHED UNDER 
THE BILL, SIMIIAR TO THE ASSIG~ RISK rooL FOR AUTO IN
SURANCE. TI:SURAUCE COMPANIES COULD THEN PIACE Alff POLICY 
CONSIDEPS:J E'LTP.EMELY RISKY INTO THAT FOOL. FUTURE CLAIMS 
WOULD .B:S PAID FROM TR.\I' FOOL. 

IT IS A illITQ.TJE CONCEPr AND ACTUA.RILY' IT IS somm. THIS 
BILL SHCULD BE AIX)PI'ED INTO LAW. 

That is the opinion of WNBC-TV. It is also 

my opinion. 

I have read in the last few weeks in national 

business publications how medical malpractice liability 

insurance throughout the United States is a dilemma. 

Indeed, in the March 31, 1975 issue of Barron's Magazine, 

which is published by Dow-Jones, The Wall Street Journal, 

it was the ~ead story, continuing in the current issue. 

It was interesting to read and, of course, one can popularize 

this by talking about the unethical sex case award in 

New York, or things like that which really have no bearing 
J 

on the day-to-day problems, but this is a patient's 

dilemma, not just a businessman's dilemma, certainly not 

a doctor's oilemma, it's a patient's dilemma. And I 

suggest that everyone take the time to read how the 

insurance companies that are involved all say, give us 

more rates, double, triple, quintuple the ra.tes, or we 
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are not going to do it. And it goes into it in the nth 

degree of detail, talking about St. Paul, talking about 

the other companies who are anxious to get out of the 

business and talking about how only, according to 

Barron's, 10 companies nationally are still able to offer 

insurance policies of this kind. 

I think, Mr. Chairman, that when a citizen 

goes into a hospital, when a citizen visits his or her 

doctor in his or her office, he should have every right 

and she should have every right to expect that if, God 

forbid, statistically the patient falls into one of those 

cases that has trouble that he or she will have protection. 

He shouldn't be able to see the doctor going behind the 

professional - the PA concept to be able to walk away 

without recourse to the patient in a situation where the 

insurance company is unable to fulfil or where there is 

no insura~ce company. He shouldn't be able to have a 

hospital just point to bankruptcy and say, we can't do it. 

And, above all, he shouldn't be able to find that 

doctors, as has happened in some specialties in our 

State right now, recognizing their inability to get this 

kind of coverage in certain narrow specialties, their 

inability to afford the coverage which exceeds, as I say, 

in some cases the $50,000 mark going up to allegations 

approaching $100,000, that it has forced doctors in these 

specialties to give up their private practice and take 

employment on a salary from hospitals, receiving their 

expenses and so on, because the end result of that, Mr. 

Chairman and Senators, is that we're going to end up with 

socialized medicine, a bugaboo that those who speak in 

opposition to this bill would speak in even greater 

opposition to but have not thought througb the end product 

Because what this medical malpractice liability crisis has 

done in now a few cases is it has pushed doctors in these 

specialties, such as the nth degree of neurosurgery, out 
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of the private practice field and into working for a 

salary, which is not what they want to do, which is not 

the American way. 

H~w much longer, Mr. Chairman, will we have to 

read editorials and will we have to see headlines of 

the type that we saw just in March - and I have here 

one of our Monmouth County papers, the Asbury Park Press 

for March 27 with a headline which says - an AP story 

our of Trenton - "Malpractice Insurer Asks 410% Hike." 

That's not the way to do it. It's not right to see our 

hospitals threatened and there's no reason for it. 

Mr. Chairman, the Legislature of New Jersey 

is in the unique position of being able to act with 

existing legislation that's before it at a time when 

there is not a day-to-day crisis but an overall one. It 

doesn't have to act in haste; it can act with reason. 

The people of our State are watching us and they're 

watching us for a particular reason that goes far 

beyond medical malpractice and the pool concept of this 

bill. 

I've had the privilege, with deference to my 

seniors who are sitting on this Committee, of serving, 

having been elected three times to local or State office. 

I have been interested in politics all my life, and I 

guess I've read heavily on it and watched it, both from 

afar and, more recently, close up. Yesterday the 

Assembly passed a bill sponsored by one of my colleagues 

from Bergen County, the so-called Sunshine Bill, which 

your House will consider in due course and will decide 

yea or nay. And supposedly that's to be an answer to 

opening up our system. Well, I've watched the results 

on this bill until now; I've watched the pressure on this 

bill until new; I've looked at stories, such as the 

article in the Journal of Commerce of March 27 referring 
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to the actions which resulted in the removal from the 

floor to this Committee under a headline: "New Jersey 

Insurers' Doctors Win Delay on Creation of Malpractice 

Pool" which has talked about the lobbying effort in 

opposition to this bill in both Houses. 

I might say, Mr. Chairman, through my political 

experience I have never seen a greater, more flagrant 

lobbying effort against a proposed piece of legislation 

than has occurred in this particular one, going back 

to the original movement in the Assembly Committee when 

lobbyists almost succeeded by going to various people 

in removing a bill that was duiy posted on an agenda 

from that agenda. Fortunately, that· did not occur. 

Mr. Chairman, this bill should stand on its 

own feet, and I know it will. And thank God it's 

before a Committee that has a group of Legislators on it 

who are concerned about consumers and concerned about 

public interest above all. And I feel quite secure in 

that knowledge. 

But the people of New Jersey, as this bill 

proceeds through this Committee.and to the floor itself, 

with any modification that in the wisdom of the Committee 

is necessary, - the people of New Jersey are looking 

beyond this bill. The question that is before it today 

·in this hearing and, indeed, in the whole action on this 

bill is whether the people of New Jersey run the State 

through their duly elected Legislators or whether the 

special interests of New Jersey run this State through 

their various lobbying interests in the private sector. 

I'm for education and I'm for public interest 

information, as the lobbyists love to call themselves, 

but I think that once and for all the people of New 

Jersey have to come first. This is our test. A-1030 

is not our test. All the other bills we've talked are 

not our test. Assembly 1552 is our test in 1975 as 
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to whether or not the people of New Jersey are going to 

come first. And I thank God that we're in the hands_of 

an intelligent Committe under the leadership and 

chairmanship of a -- very fine, outstanding Senator who 

understands the whole problem. 

I will be glad to answer any questions on the 

bill. I thank you for hearing me at this time. 

SENATOR HUGHES: Is there a good reason for 

individual doctors and/or hospitals nqt being able to 

get insurance? Do you have any input on that? 

ASSEMBLYMAN SALKIND: Let me illustrate some 

of the reasons that are offered as good reasons. I 

don't think they're good reasons but some of the companies 

take them as good reasons. For example, sometimes a 

person 

SENATOR HUGHES: Are they valid reasons in your 

opinion? 

ASSEMBLYMAN SALKIND: Senator, in my opinion, 

the public interest is served if no one is denied this 

type of insurance. And, therefore, any reason which is 

offered by the companies in denying that insurance should 

not be allowed to continue. Perhaps it should have to 

go into an assigned risk pool kind of setup- such as this 

bill offers. But at no time should a medical doctor 

licensed in our State, and even those few who practice 

without licensure in our State, be allowed to not have 

medical malpractice_ insurance available for the protection 

of his patients when he wants it. __ And no health care_-_ 

facility, hospital or otherwise, should be denied the 

opportunity to have this type of protection to protect 

their patients when they want it. Anytime a company 

is able to effectively either deny the insurance totally 

or in practice deny the insurance by charging rates outside 

the standard schedules as approved by the Commissioner of 
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Insurance, set by the companies themselves. Then I 

don't think the public interest is being served, so my 

answer to your second question would be no. It should 

never be possible for a doctor or a hospital to not obtain 

this coverage if it wants to. 

SENATOR HUGHES: No. I think you misinterpreted 

my question. My question was, is there a good or valid 

reason for individual doctors and/or hospitals not being 

able to get insurance. If so, how is this established. 

ASSEMBLYMAN SALKIND: At the present time the 

companies cite the following reasons for not making 

available such insurance: 

A. A doctor is brand new to the profession and 

is not a r,1ember of the society in some cases, the ref ore, 

they deny it~ 

B. A doctor has been in a particular specialty 

where he is considered high risk by the actual nature 

of the specialty, such as some of the specific areas 

of neurosurgery and, therefore, they deny it. 

c. A doctor operating in such a narrow specialty 

who has a statistical history of problem, as the insurance 

companies in their cold, businesslike fashion would look 

at it, tends to have a problem getting a continuation 

of that insurance, for example, a brain surgeon who 

statistically has had problems over a period of time, 

even though he may be an excellent practitioner. 

A fcurth reason is often used in the denial of 

such protection to public and semipublic institutions. 

For example, the Public Health Service facilities run 

both for the benefit of our State and New York State at 

Staten Island, is an example of what I am talking about. 

And sometimes, last)but certainly not least, patients 

who are in other health care facilities, other than what 

we would normally refer to as hospitals, in various 

nursing homes and related type facilities, cannot 
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have this protection and just arbitrarily the other 

companies side. 

Now, many times the company will say - particularly 

in the last case - okay, we will insure you, but 

we won't do it through the standard rates. You will 

have to pay a rate, and they will name something 

four or five times the standard rate, and it is take it 

or leave it to the facility, which I don't think is 

fair, either. 

SENATOR HUGHES: You mentioned the statute 

of limitations. Do you feel that this should be made 

a part of the bill? My question there would be, 

what if another illness affects the original sickness 

or injury? How would this be determined under -- for 

example, as I understand, you believe the statute 

of limitations should not be invoked or included. 

ASSEMBLYMAN SALKIND: On that, I think it is 

a very basic question, and I have two different 

answers. The first part of my answer dealing with 

the question at hand is that I personally do not 

believe that the statute of limitations section 

should be abruptly and markedly reduced, because I 

think that a patient can find a defect of magnitude 

showing up after a period of time, which,if one 

narrowed it to three years from the original illness 

or five years from the original surgery or something 

of that sort, might not show up during that period, 

and it is unfair to the patient. 

I do recognize, however, that there is a 

problem that is worthy of review in this field. The 

second part, therefore, of my answer is this: I don't 

think that the question of changing the statute of 

limitation on medical malpractice awards should in any 
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way be part of this legislation. I think this 

legislation deals with availability and pricing 

to the consumer, to the public interest. That is 

really what this bill is about. I think there should 

be separate legislation if it is the will of the 

Senate and the Assembly to change the statute of 

limitations provisions. That is an entirely 

separate although related program, and if it is 

to be done, it should be the subject of a separate 

piece of legislation. 

My own personal opinion at this point 

is, I would ilot promptly support such a change, 

although I recognize the fear of both doctors in the 

field and the companies serving the field, that they 

could get hl.t in a lengthy period of time later. There 

has to be something that protects the patients and 

at the same time meets their goals. I think that 

should be separate legislation. 

SENATOR HUGHES: Well, supposedly, for the 

sake of discuseion, the individual didn't have any 

problems with the original illness or injury, and 

somewhere within the statute of limitations something 

happened that precipitated - from a diagnostic 

standpoint now, because I am not a doctor - incapacities 

within the individual, how would this be determined? 

This is one o~ the things I am trying to ask. I am 

not asking you as a professional individual, but,I 

mean, there is nothing in the bill that would cover 

this type of _,_ other than the reinsurance poll. 

ASSEMBLYMAN SALKIND: At this time, this bill 

does not address .that problem as a separate problem 

at all. All this bill does is cover the area providing 
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the availability of insurance, and, as I say, the 

pricing control through the Commissioner. 

In reality, the question that you address 

is a valid question pertaining to today's existing 

law outside of this entirely, and I think it is a 

worthy subject for review legislatively. I don't 

think it belongs in this bill. That is the point 

I am making, that the matter of the extension of 

time of the secondary effect, which is really 

what you are -talking about, of the various things 

up to and including lawyer's contingency fees -

which I feel have already been covered - b1-1.t all 

of those things are each worthy of study in their 

own right, and should not be in any way taken as 

part of this program and should not be allowed in 

the lobbying efforts to divert our attention from 

the specific problem that this entails. 

For example, in all of the areas that have 

been covered by the various opponents to the bill, 

with the single exception of companies directly 

involved, they don't deal with the subject of the 

bill. What they deal with are what I might call 

the collateral or peripheral areas of concern in the 

field of medical malpractice. Those are all worthy 

of study and are all worthy of investigation and 

are all worthy of consideration of amendments to the 

present law. I am not denying it. Whether or not 

I support specific amendments would be beside the 

point. I don't think they should be allowed to 

interfere with the deliberations on this particular 

piece of legislation. 

SENATOR HUGHES: Didn't you say that 

16 

-



m 

some insurance companies provide this insurance 

in other states and mt in New Jersey? 

ASSEMBLYMAN SALKIND: Yes, sir. 

SENATOR HUGHES: If so, do you have any 

documentation of this? 

ASSEMBLYMAN SALKIND: I would like, on that 

particular question, to yield to the Commissioner 

of Insurance who can document it completely for the 

committee. It is a known fact that that is the case, 

and I could specifically name companies, but I 

think he should do that. I would state to you· 

that,on the company's side, that is one of the areas 

of their greatest concern with the bill, since 

part of the heart of the bill is to say that any 

company which has offered or offers this program 

anywhere in the United States - has offered it during 

the past two years or offers it currently in any 

other state - must offer it in New Jersey as a 

condition of doing general writing in New Jersey. 

That is the heart of this bill, as far as I am 

concerned. 

The Commissioner can give you specific 

examples later in the program, Senators. It is a 

very valid question. 

SENATOR HUGHES: Thank yo~. Senator Wallwork. 

SENATOR WALLWORK: Assemblyman Salkind, is 

there a crisis now in the medical malpractice field 

in New Jersey? 

ASSEMBLYMAN SALKIND: In my opinion, we 

have a crisis situation that is in- an embryonic

development stage. We have been able, by having 

a step-in, if you will, and some high premium charges 
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to avoid what would have been a crisis of the month 

of March, and that crisis has temporarily been 

avoided also by the litigation of the Hospital 

Association. 

SENATOR WALLWORK: How was that crisis 

avoided? 

ASSEMBLYMAN SALKIND: The company that 

indicated that it would completely step out of 

the field, cancelling all existing policies to 

hospitals, 

A. Was prevented through the 

court injunctive process. 

B. Was stepped into in a lurch by 

another company who said that as part of their 

effort - in my opinion, with no slur intended 

as part of their lobbying effort against the 

bill - decided that they would step in and 

serve, I believe, twenty-nine -- I said thirty 

before, but I believe it is twenty-nine 

hospitals that had their insurance cancelled 

throughout ou~ state. But, of course, you 

recognize, Senator, that many of the costs of 

these facilities have now gone up astronomically, 

and I cite you, and I know the Commissioner will 

refer to it, the example of our State College 

of Medicine and Dentistry, on the subject of mere 

premium experience in 1975. 

So I think we have two crises that are 

developing fast in New Jersey, although not as 

fast as in other states. I think that is because 

of our Commissioner of Insurance. He has been 

able to keep us from having a crisis situation 

that we have elsewhere. 
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The fir1st one is an availability crisis. 

The second one is a cost crisis. There are two 

different crises. 

SENATOR WALLWORK: How is your bill going 

to hold down the cost to the consumer? 

ASSEMBLYMAN SALKIND: Two ways. First, 

by creating competition. I think it is a 

fundamental axiom of American business that when 

you have competition that the cost to the 

consumer in the long-run is lower. Secondly, by 

SENATOR WALLWORK: How does it create 

competition? 

ASSEMBLYMAN SALKIND: I think that the 

reference to the earlier question from Senator 

Hughes, as fa.r: as companies that provide insurance 

elsewhere in the United States, have tried or 

successfully do not offer it in New Jersey will 

force competition. I think if this bill is 

not adopted, WE will end up where in a year from 

now in New Jersey there will be no more than one 

o½ at the maximum, two companies offering this 

type of coverage in the State, probably one. And 

I think that is the worst monopolistic situation. 

,If th:i-s hill is adopted, and does become 

law, I think that you will find somewhere around 

a dozen to eighteen companies offering this kind 

of protection. There are approximately close to 

two dozen offering it right now in the United States. 

SENATOR WALLWORK: Well, what is going to 

prevent any of these companies from dumping all 

of the insurance that they write into the pool? 
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ASSEMBLYMAN SALKIND: Well, first of all, 

under the control of the Commissioner, if they 

ended up doing that very thing which has been 

threatened, as we both know, I think in the longrun 

that would have no effect, because the Commissioner 

would end up controlling the cost and setting 

the scales in such a way that it would equalize out 

across the State. 

SENATOR WALLWORK: Does the Commissioner 

have the ability to set these rates? Does he have 

the expertise and the staff to set these rates? 

ASSEMBLYMAN SALKIND: Senator, I think 

he does. If he doesn't, we have a problem in New 

Jersey that we better understand very quickly. I 

think he does have that, but the Commissioner should 

answer that himself. 

To answer ore thing that you had said a 

moment ago, I think -- and I am reading from the 

Barron's article, although we have independent 

data at the state level -- the ten firms that 

are currently offering malpractice policies -

and these are the ones currently, not the, ones 

that have offered it over the past two years, 

which would actually more than double that 

figure - are Saint Paul, which has gotten out 

of New Jersey~ Travelers, Argonaut, Chubb, 

Aetna, Hartford, CNA, Medical Protection Company, 

Signal Imperial Insurance Company, and Shelby 

Mutual. 

Now, of these companies - and I will 

only pick a couple as an illustration - Hartford 

Insurance, Aetna, CNA, are the three that I will 
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pick. I could hav~ picked others. These three companies 

cannot get out of the general insurance business 

in New Jersey without adversely affecting their 

overall economic situation. They are all big, 

national, general insurance carriers. If they 

were to get out of that business in New Jersey, 

their stockholders would obviously be very unhappy. 

So I think that what this says is,whereas they 

cannot offer this today in New Jersey, if they 

wish - or tomrnorrow - that this would require them 

as a matter of business practice to have to 

participate. 

I am convinced, very sincerely convinced, 

that if this is done, and if it is placed under 

the direct control of the Commissioner of 

Insurance so that all rates are under his 

control, as they are not today, in the long-run 

not only will the doctors and hospitals benefit, 

but, after all, it is the consumers who pay for it. 

They increase hospital charges and they increase 

medical charges, and therefore they would end up 

saving money in the long-run. The scare tactics 

that have been used in one particular case, 

where the one company that has a virtual in-house 

situation with the Medical Society of our State, 

insuring only those members of the Society until 

the recent addition of the hospitals, they are 

saying that they can do it cheaper than anybody 

else. I think that over a period of time we will 

end up with the greatest maximum efficiency. Either 

that, or, you know, it is a whole system that is 

the question. It is not anything to do with this 

particular field. We are talking about basic economics. 
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SENATJR WALLWORK: Well, your legislation 

would mandate that Argonaut, for instance, be in 

this pool~ would it not? 

AS8EMBLYMAN SALKIND: Yes, sir. Unless they 

wanted to get out of the insurance business, totally, 

in our State. 

SENATOR WALLWORK: Say Argonaut was 

maintained in this pool and it went bankrupt. 

What would happen then to the pool? 

ASSEMBLYMAN SALKIND: Well, let's go back 

a step. First of all, if Argonaut is only in the 

medical malpractice liability business - and I can't 

speak with knowledge on that - but if that is their 

only business, and they want to get out of that 

business, they can do so'· even under the pool set up. 

Because if they want to drop out of the general 

insurance business in New Jersey, they can do it. 

Remember, the bill only says -- it doesn't 

force someone to continue to do business in New 

Jersey. It forces them to offer this kind of 

protection if they want to do any business in 

New Jersey. That is the point. Now, I don't 

think that th8re is a chance in the world of 

any of these large companies going bankrupt, 

unless it is a manipulative situation, quite 

frankly, and I can speak with some knowledge 

on that subject. 

SENATOR WALLWORK: What incentives are 

there in your bill to make sure that the insurance 

companies that are in this pool will operate 

economically and efficiently? What if they 

just throw up their hands and say, well, we are 
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in the pool~ we will just not worry about 

our costs and the Commissioner can come in 

and audit our books and he sees this is the 

amount of money we have expended, so that is 

the rate. And it is a wash transaction, so 

far as they are concerned. How is your bill 

going to prevent that? 

ASSEMBLYMAN SALKIND: I think the 

Office of the Commissioner of Insurance is 

going to prevent that. I think, if you 

go back to the fundamentals of the present 

insurance business in New Jersey, and the best 

illustration -- we do have an experience factor 

with the assigned risk program in the automobile 

field that has worked. 

SENATOR WALLWORK: But you can't compare 

automobile experience with medical malpractice. 

ASSE.'!-1:BLYMAN SALKIND: Only the numbers 

change, Senator. The theory doesn't change. The 

numbers in specific award cases can change. The 

numbers of participants can change. The numbers 

of companies involved can change, but theoretical 

aspects don't change. The practical situation is 

this, what this bill does is give a greater control 

over pricing policies to the Commissioner of 

Insurance. It removes the present structure of, 

if you will, policies that are outside his area 

of ability to regulate for the benefit of New 

Jersey citizens. It removes those as a practical 

matter, placing those policies either in regulated 

areas directly or in what I will call the assigned 

risk pool. So that in any event, either way, we 
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find that the Commissioner is able to do his 

job better. Now, as far as the actual formulas, 

as far as the ability of the Commissioner to keep 

businesses operating economically, operating fairly, 

I think we ha.re that exact situation today. All you 

are doing is giving him a tool to be able to do 

it all the way, instead of being limited as he is 

today by covering some aspects of the field and not 

other aspects through what I call the exempt situation. 

SENATOR WALLWORK: Does Fitkin Hospital have 

insurance now? 

ASSEMBLYMAN SALKIND: Fitkin Hospital 

has insurance as of today. I am quite concerned, 

and I was co~cerned about this subject before 
, 

Fitkin was cancelled, but as far as Fitkin goes, 

as of this moment they have insurance. I would 

like to know they are going to have insurance in 

May and June and July. And I would like to know 

they are going to have that insurance at a fair 

rate regulated by the Commissioner of Insurance 

of New Jersey. 

By the way, Senator, I served on a 

hospital board of directors and board of tr~stees. 

I am intimately familiar with this particular 

problem, and I am concerned that we could bankrupt 

our hospitals if we don't protect them in this 

area. That is a separate subject. 

SENATOR WALLWORK: I have no further 

questions, thank you. 

SENATOR HUGHES: One further question, and maybe 

you can answeY this. I understand that there is 

Federal legislation going through along these lines 

at the present time. How does this compare with the 

Federal legislation? 
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ASSEMBLYMAN SALKIND: In broad strokes, 

there is a similarity between this and the Federal 

legislation. Certainly the conceptual parts of 

the Federal legislation are similar. I think as 

far as the ind.::..vidual regulation by the State 

Commissioner there are obvious differences. I think 

that Commissioner Sheeran is better equipped to talk 

about that 9articular subject than I, but again, 

I would like to see the Federal legislation, but 

I don't think we should wait for it. I think it 

is important for New Jersey to continue its 

normal positio~ of leadership for our nation. 

SENATOR HUGHES: I have no further questions. 

Thank you, Aosemblyman. 

ASSEMBLYMAN SALKIND: Thank you, Senator. 

SENATOR HUGHES: I will now call on Senator 

Mc Gahn, please. 

JOSEPH L. Mc GAHN: Mr. Chairman, Senator 

Wallwork, good morning and thank you very much for 

the opportunity. I was late in getting here. 

SENATOR HUGHES: Senator, will you identify 

yourself. 

SENATOR MC GAHN: My name is Joseph L. Mc Gahn. 

I am a self--employed physician licensed in the 

state of New Jersey in the specialty of obstetrics 

and gynecology. For the record, I would like to say 

there is no conflict of interest. I am not employed 

by a hospital. That is in case any of the Senators 

in this chamber would like to question this later 

on. I am not employed by a hospital and I am not 

employed by any pharmaceutical firm. I have no 

interest in them and receive no remuneration from 

them in that particular respect. 
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I would like to address myself today 

from a dual standpoint both as a physician and as 

a legislator. I was somewhat late in getting here 

this morning because I had surgery. The sponge 

count was correct, but after closing up I noticed 

that the ma.lpractice policy was missing, and we 

had to X-ray the patient. Thank God it had a 

long tail on it. I went back again and, of course, 

got it out. In reading it, I. see that the contract 

terminates the first of November, so I figured I 

better get up here. Enough with being facetious. 

I did not hear all the remarks, of course, 

that '.Mr. --,Salk.ind made. One question I think that 

Senator Wallwork brought up ~· which to me is basically the 

crisis of the situation as it stands today, and that 

is, I would like to compliment the Commissioner 

of Insurance fo~ the alacrity with which he proposed 

(this bill··· at the time there was an unavailability 

crisis, as f.ar as the twenty-nine hospitals in the 

State of New Jersey were concerned. That was, I 

believe, March the twenty-seventh. Had that bill 

come over to this house after the deletion of 

Section Nine, I believe it was, I would have supported 

it at that point in time. 

However, despite what Mr. Salkind says, 

there is no cri~is in the State of New Jersey at 

the present time. There may be an embryonic 

crisis, but it takes nine months of gestation 

before something basicall~h~ppens. 

We are confronted with the possibility of 

Chubb, Incorporated, as far as the physicians of 

this ·state are concerned, renewing our contract 

on November the first. I think this is an extremely 

important thing. 
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I think, however, one cannot take an 

extremely narrow viewpoint as far as this is 

concerned. There have been a lot of myths and a lot 

of m±sunderstanding which has occurred in the press. 

We are not in the same position as California, New York 

State, Indiana, Florida, Maryland. I do not 

think that·we have a sufficient amount of factual 

data to make a determination of what is going on. 

I, myself, do not know basically which is the 

best policy, a monopolistic type of insuran~e, 

'vis--a-vis,com9etetive carriers. 

From the medical standpoint as a physician, 

the important thing is that malpractice coverage. I 

think that we can pay a reasonable rate for that. Let 

me say, from the standpoint of physicians in New Jersey, 

the rates are much more reasonable than they are 

in the surro~nding states of Pennsylvania and certainly 

New York. 

,--I think here, we have t0 take again - as 

I mentioned before - int9 consideration -- I have 

read letters from the Commissioner. I have read 

letters from the Medical Society, and I think there 

is to some degree overreation, because we must 

recognize, of course, that there is a crisis impending. 

I agree with Mr. Salkind concerning that. But I 

think we must recognize a very important factor, that the 

situation is completely different in each and every state. 

And the solution is going to be different in each 

and every state. 

The Federal Refi1sti:farice Program and some 

of the Federal bills _Introduced - and the Commissioner 

may want to speak;more about these - are fine. The answer, 

however, to a state's problem is not Federal 

legislation. The answer to a state's problem is state 
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legislation. Actually, involved in this thing is not only 
- -··-·-··----------. 

actually the cost. Number one, the conventional policy 

today that is ~ritten is on an occurrence basis. This 

means that thare is a long tail to the policy, and 

actually from the date of discovery by the patient, 

there is a statute of limitations of basically two 

years. In the instance where you have a juvenile, 

the statute of limiations does not run until age 

eighteen, so somebody can bring.suit against the 

obste~rician who delivered them for something that 

·happened twenty years ago, minus one day. These 

are all problems that, I think, basically have to 

be addressed from a legislative standpoint. 

,The best I·ca.n say without attempting to 

get into the merits - because I did not honestly 

anticipate that this was going to be a debate on 

the basis of a monopolistic-type of insurance, 

vis-a-vis, the other type of situation, but probably 

this is what it is going to turn out to be - but 

nonetheless, I think we must come up and face as 

a legislature the possibility that we have to simply 

change the traditional form of tort liability 

under which this is b~ing operated at the present 

time, undeli" the court and jury type of system, and 

·~onsider, if you will, the reparation type of 

system, simply compensating the individual for 

injury that has occurred, whether it is on 

a no-fault basis or whatnot. These are concepts 

that have to be basically considered. 

The approach to this will vary in different 

states. In California there may be one approach1 

in New York ii: may be one. As a matter of fact, in 
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New York St~te, for example, the physicians themselves 

are considering,establishing their own insurance 

company, because this is the only way they feel this 

thing can be dealt with. In a number of states throughout 

the country, it is JUA, Joint Underwriting Associations. 

· But one point finally I would like to emphasize, at 

the moment there is absolutely no crisis in the State 

of New Jersey as far as availability of insurance 

is concerned. The cost is basically another thing. 

The cost of everything is going up. 

Certainly, if the insurance companies were to 

have their way and actually go on a claims made basis 

rather than the occurrence basis upon which the policies 

are written at the present time, meaning that they would 

have some idea from an actuarial standpoint of basically 

what it would cost, and the only insurance company 

responsible for me would be the insurance company that 

is covering me this year for any claims that are made 

against me. This would help prevent anyone suing me 

eigb.t years af~er I retire. 

In the insurance business, this is basically 

why it is necessary for the companies to keep reserves, 

for the potential liabilities that may occur as much 

as six or eight years later. 

I think that there is insufficient information 

available. I would honestly suggest that we obtain 

in-put from physicians; we need in-put from the 

attorneys, in tl.ds state; we need in-put from the 

insurance firms, and this is primarily the basis of 

Senator Greenberg's bill, SCR-3001, I believe 

it is, setting up a commission to investigate 

this and make determinations as to what 
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would be the better way to handle the malpractice 

situation in New Jersey. We have time to accomplish 

it in this way. This is basically what I think 

should be done. 

I would assume at that particular time 

this type of legislation would be one of the 

alternatives considered but might not necessarily, 

basically, be the best. But you cannot consider 

only the availability of coverage. You must also, 

consider some cf the factors that have gone into 

the high cost of malpractice insurance, the increased 

number of malpractice suits. 

Physicians are probably more to blame 

than anybody. There actually must be much more 

strict monitoring, as far as physicians are 

concerned. The attorneys are getting a black-eye, 

because if it is the attorney's fault, I think it 

is a bum rap. I think we must all share our equal 

blame on this, but we must work together to come 

up with what. basically i~ a good program. 

Frankly, at the moment there is not a good 

program in a~y state in the union. Senator Wallwork, 

again, I will conclude by saying that at this time 

there is no crisis as far as the availability of 

coverage in this state, either for hospitals 

and/or for physicians. Thank you. I will be 

happy to answer any questions. 

SENATOR HUGHES: Would you have any idea 

how it would affect the consumer, as a physician now? 

SENATOR Mc GAHN: I think Assemblyman Salkind 

was entirely ccrrect in stating that~ Number one, if 

it is costing me more money to do business, this must be 

automatically passed on to the consumer. I did make 
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a statement at a South Jersey: Hospital's Association 

meeting, and l said, that there comes a saturation 

point beyond which the consumer cannot afford 

basically to pay higher costs. I think there is no 
doubt about it, that simply, as far as the rate

setting structure is concerned, that the Commissioner 

of Insurance should have a more· definitive control 
over this. Largely, I think, Senator, this is going 

to be implemented to a degree by mechanisms that 

presently the Federal government is setting up, 
the PSRO, the Professional Standard Review Organization, 

as far as physicians are concerned: and budget review 

audits, as far as hospitals are concerned. Certainly, 

as the Federal government becomes much more 

involved in health care services, where they are 
paying a larger degree of cost, they are going to 

also exercise a larger degree of control. 

SENATOR HUGHES: I have no further questions. 

Senator Wallwork. 
SENATOR WALLWORK: Well, I don't think you 

addressed yourself, Senator Mc Gahn, to the basic 
question of how this specific bill is going to 
hold down costs to the consumer. Will it hold 
down the costs to the consumer or will it not'? 

SENA·rOR MC GAHN: Senator, I don't think 
I have sufficient information to be able to 
honestly answer that. That is why I said I thought 
the commission approach -- Now, there are probably 
some individuals here, insurance men and the Commissioner 

who can address themselves to that. I frankly cannot 
in that particular respect. 

SENATOR HUGHES: Thank you, Senator Mc Gahn. 

SENA.'i'OR MC GAHN: Thank you for your 

courtesy in calling on me. 
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SENATOR HUGHES: Doctor John J. Mc Guire. 

JOHN J. McGUIRE, M. D. : 

Mr. Chairman, members of the Committee, I am John J. 

McGuire, M.D., President-Elect of The Medical Society of New 

Jersey, Secretary. of the State Board of Medical Examiners, 

15-year member of the Essex County Insurance Committee, a 

practicing Thoracic Surgeon and consequently a physician who is 

paying a sizeable professional liability insurance premium. 

The Medical Society of New Jersey, numbering 8900 New Jersey 

physicians, is opposed to A-1552 for the following reasons: 

1. Although Section 9 of the bill which required proof of 

insurance was delet~d in the Assembly, Section 2 of the bill 

declares that public policy requires that such insurance be a 

requirement which is to be effected by regulation. As we have 

maintained time and again before this Legislature, proof of 

insurance, in no way, should be a criteria for licensure or 

practice. In fact, any insurance company that would be foolish 

enough to insure an unlisenced physician, would find itself in trou'' ! 

2. This same section of the bill also declares that the 

Commissioner may recoup losses through a surcharge of insureds. 

32 

t 

1. 

i1 



ubl . 

It is not clear whether this is to apply prospectively or 

retrospectively. To leave such a decision to the discretionary 

rule making authority of the Commissioner sets a very dangerous 

precedent and can quite easily result in economic distress for 

insured professiojals. 

3. Section 6 dealing with the governing body of the 

· statutorily imposed "facility" does not provide for 

representation by ::i.ny providers. Interestingly enough "three 

producers" (not defined in the bill) are to sit on the Board, 

but they may not vote on issues of budget and personnel 

administration. This in effect grants the Commissioner and 

Board the ability to proliferate a titanic and costly bureaucracy 

which would have to be paid for by the insureds and ultimately 

the consumers that you represent. 

The Medica~ Society of New Jersey has been maintaining a 

comprehensive and continuous professional liability insurance 

program since 1920. We are convinced that there is no crisis in 

regard to the availability of such insurance in New Jersey. The 

primary problem that we see is one of rates at a reasonable cost 

to the physicians. 

While there are many statistics and allegations flying 

about, I can assur8 you that we are not aware of any physicians 

licensed to practice in this State that are unable to purchase 

insurance. 
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This bill would make both the insurance c_ompanies and the 

health providers subordinate to the whim and caprice of the 

Insurance Commissioner. I am sure you can understand our concern 

in this regard when the_ N_ewark Star Ledger on November 5, ·. 1974, 

quoted the Commissioner as saying, "ram not really concerned 

about the physicians. They have a problem, sure, but they have

a lot of money as well." On March 11, · 1975,· the Commissioner 

stated that 7,000.physicians were insured through surplus lines 

carriers in an ·article appearing in the Newark Star Ledger. Then 

on March 28, 1975, that same paper carried an article stating 

that the Commissioner, assumptively by emergency regulation, had 

prohibited anyone fiom securing coverage on the surplus lines 

market unless they proved they could not get insurance elsewhere. 

The logic involved in such an approach certainly escapes us 

at this time. 

I 
l 
f 
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Finally, you _should appreciate that there isn't a single 

in this bill to assure cost containment.nor is there any 

. I 1. tem. 1 

guarantee that rates will not rise precipitately. What then is 

the legitimate purpose of this bill? Frankly, we don't k~ow. 
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While we have twice written to the Insurance Department about ;· 

this, we have yet to receive a response. Thus, The Medical 

Society of New Jersey representing 8900 New Jersey physicians 

consumers of professional liability insurance -- have not been 
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given the courtesy of a reply to these most important issues nor 

has its offer of cooperation been accepted. 

We urge you, therefore, to reject A-1552 and to continue 

your support of SCR-3001 which calls for a deliberative study. 

In this regard we offer you, as we have the Commissioner and the 

Governor, our fullest support and cooperation. 

If I may make a few addenda, Mr. Chairman, with 

regard to what has been said earlier, I have been on 

the Connnittee in Eseex County for fifteen years. I have 

been co-chairman for the past six years. We changed 

our name from the Loss Control Connnittee to an MRAC, 

Medical Review and Advisory Committee. Every malpractice 

suit that is instituted in the county of Essex goes 

before our connnittee for a thorough study and is reviewed 

by a specialist in. the particular field wherein this occurred. For 

example, if it is a gynecological procedure, it will be 

reviewed by an OB-GYN man. If it is an orthopedic procedure, 

and orthopedist will review it. If it is a thoracic procedure, 

it will be reviewed by a thoracic man. If it is a medical 

problem, dermatology, cardiology, whatever, we have 

a cracker-jack specialist in every field who reviews 

that and reports ~ack to our connnittee, and then we decide 

what can be done, or what should have been done differently. 
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In this regard, by.the way, we have our 

own Peer Review Committee, actually, for professional 

liability in the county of Essex. I don't know about 

the other twenty counties, but we do have this and 

it works very well. The man involved is always 

interviewed by the specialist to find out why he 

deviated this way or that way. 

We have in New Jersey, as you now know, 

compulsory continuing education, 150 hours every 

three years \'1hich the man must document. Now, 

arrangements have been made through the American 

Medical Association and through the Academy of 

Medicine of New Jersey, so that you can get the 

credits in your own hospital. We have in Essex 

County on the county level a committee and then 

on the state level a council, the Grievance Ethics 

Committee known as the Judicial Committee in the 

county and the Judicial Council on the state level. 

Cost-wise, New Jersey at the moment is 

eighteenth of the fifty states with regard to 

per annum cost. On January the 24th, 25th, and 

26th I was in Chicago for the annual meeting of 

the American Medical Association Leadership Workshop. 

On Saturday, th-9 25th, there were five panels, one 

of which was o~ malpractice. There were over 

600 physiciar-s involved in malpractice activities - such 

as I would b3 on our committee - from the 50 states, 

District of Columbia, and Puerto Rico. 

At the evening dinner it was announced that 

the state wi t11 the best malpractice protection program 

of all the units was New Jersey, not the least expensive, 

that is eighteenth, but the best program for indoctrinating 

the doctors, for policing the doctors, and for protecting 

36 



the consumGrs, we are first in the country. Now, 

why should we try to sabotage a program like that? 

As far as competition is concerned, I cannot 

see how so-called knocking out competition is going 

to change the per diem rate. We will have a monopoly 

if the Commissioner himself sets the rates and everybody 

must abide by that. Is that not a monopoly, his 

one action,rather than the action of the various 
/ 

insurance companies? 

As I said before, I am speaking to you not 

only as a practicing physician for many years,but also 

as one who has been actively involved in the 

professional liability committee of our particular 

county, and amongst the doctors we have seen no 

problem. Now, we have over 8900 physicians 

practicing in the State of New Jersey who are 

members of the state society. Many of them have 

their insurance other than through Chubb. They 

are not with us. 

There was a discussion about protecting 

the consumer with regard to, let's say, unlicensed 

physicians. There are physicians practicing in 

New Jersey illegally. As you know, I am secretary 

of the board that is going after them, and if 

you read the Ledger the beginning of January, 

you saw where over 70 doctors and some 19 

hospitals were heavily penalized for having 

these unlicensed doctors against whom the patient 

has no protection - the consumer, if you will, 

has no prot~ction. We are fighting this and are 

doing a very thorough job. It is quite interesting 

to note that once you go after one, the word gets 

about. So that has to do with the illegal practicing 
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physician. We are gradually ferreting him out. 

Secondly, there are unlicensed doctors who 

are eli~ible for protection in the hospital. I am 

speaking now of the interns or residents in the 

.approved training programs throughout the state of 

New Jersey. 
The constitution and bylaws of our state 

society, the Medical Society of New Jersey, are 

being changed to get them in as members at a minimal 

amount of dues, and if they wish extra protection 

over and above what the hospital affords them, we will 

be glad to accept that part of the situation. 

Of course, then you have the doctors who 

are under 45921-M, the exemption for county and 

state institutions. They are covered by the county-

I'm sorry,by the State of New Jersey or the county 

by which they are employed for any malpractice or 

professional liability violations. 

I appreciate very much your letting me 

say these few words. Thank you. Do you have 

any questions? 

SENATOR HUGHES: I have no questions, 

Dr. Mc Guire. You have been very comprehensive. 

Senator Wallwork. 

SENATOR WALLWORK: Yes. Dr. Mc Guire, how 
many medical malpractice suits have.there been, say, 

in the last year in Essex County? 

DR. MC GUIRE: There have been approximately 

forty-six. 

SENATOR WALLWORK: How many would you 

estimate in the state? 

DR. MC GUIRE: I can't answer that. May 

I ask you to hold that question for someone from 
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Chubb and Sons. They are here this morning and they 

q~n give you an absolute answer. 

But, Senator Wallwork, may I interject a 

point here? There has been a discussion about 

some doctors who have had to pay higher premiums 

than others, a so-called surcharge. Five 

years ago we had forty-five members of our 

organization, the Medical Society of New Jersey, 

on a surcharge. Through our policing, we are 

down to only twenty-one. I will grant to you that 

two have died and one has retired, but nevertheless 

we are down 50% on the number of those with 

surcharges. 

After a certain number of surcharges, 

we report thsse people, not only to their hospital, 

but also to a state board of medical examiners for 

a review of their competency. I can't answer your 

question exactly for the state. 

SENATOR WALLWORK: Have any of these doctors 

been disciplined? 

DR. MC GUIRE: Yes. We have one in Essex 

County that has been disciplined, and his privileges 

were suspended for three months, and he was also notified 

that the next ~ime it happened -- he was at fault. 

There is no question about it. There was not a good 

professional approach on his part. We, with our 

heads hanging, will be the first to admit to you 

that this bas occurred. If it happens again, he 

will be dismissed from his staff. 

We also now have a regulation in New 

Jersey that any hospital -- this man got in under 

the wire -- But if it happened to him today, we 

have a regulation through the State Board of 
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Medical Examiners and the Attorney General's Office 

that any doctor who is suspended or dropped from 

the staff, it is the· duty of the administrate~ of that 

hospital to notify the State Board of Medical 

Examiners for ·their review -forgetting about 

malpractice insurance - of the competency of that 

particular man. · 

I might tell you, Mr. Chairman and Senator 

Wallwork, in the last six months, three doctors in 

New Jersey have been offered the opportunity of 

voluntarily retirinc:f from practice 

with a notarized letter to the State Board of 

Medical Examiners where the license would be revoked 

because of ineptness, a so-called disabled doctor. There 

was one in Hudson County, one in Passaic County and 

one in central New Jersey. 

SENATOR WALLWORK: When did you write to 

the Commissioner of Insurance, Doctor? 

DR. MC GUIRE: The very last time we had_ 

written to him was March 11th, 1975. 

SENATOR WALLWORK: You said you had 

written to him twice. 

DR. MC GUIRE: I don't have the first 

date, but I can get it for you. I can give that 

to you before J. leave this morning. 

SENA.TOR WALLWORK: You received no response? 

DR. MC GUIRE: No, sir. I can also get you 

copies of both letters if you wish them, Senator 

Wallwork. 

SENATOR WALLWORK: I would like copies 

for the record. 

DR. MC GUIRE: Surely, I will see that you 

get a copy of each one. 
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SENATOR WALLWORK: Of the 8932 doctors 

in the Medical Society of New Jersey, how many 

would have insurance at the regular reasonable 

rates that prevail today, if they are reasonable? 

DR. MC GUIRE: Primarily there are six 

categories, and the two rough categories are 

neurosurgery and orthopedics. The reason they 

are high is t.hat every complication that occurs 

in neurosurgery or in orthopedic surgery - or 

I should say everyone - in the majority of them 

there is sorae sort of litigation instituted. This 

requires investigation by the carrier, and the costs 

are increased. One other thing that has increased 

our rates, Senator Wallwork, is the fact that we 

are not just placidly settling suits. If this 

MRAC Committee we have in Essex feels that what 

happened was, let's say, an unavoidable complication, 

or the like, then we pursue that right through 

into court. This is very expensive. This has also 

helped to keep the rates up. 

I must say, I am not going to pick on the 

legal profession. I am going to tell you that 

it was laxity on the part of some of our leaders 

in the past and also on some of the insurance 

companies. Going back to 1946 through 1950 when 

they would rather settle than go through the 

expense of going to court, the number of nuisance 

claims was absolutely fabulous at that time. It 

was amazing. That is being cut down very gradually. 

That is what has caused much of the cost of our 

II• Pl 181111 

premiums. Of course, the other has been some 

complicatio~s, and in certain fields -- the complications 

of neurosurgery are rough. Well, if it's the brain, it 
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can cause a vegetable, which is a term that is 

being used today. If it's the cervical cord, the 

person could be a quadriplegic, paralyzed from 

the neck do,-vn for the rest of his life. And, as 

I pointed cut earlier, these are expensive 

situations for any family. So their penalties 

are high. 

SENATOR WALLWORK: Do you feel the Medical 

Society doesn't support this legislation because 

if this legislation were to pass, then there would 

be less interest on the part of the public, shall 

we say, and less interest on the part of various 

people who are dealing with the malpractice insurance 

to get to root problems and solve root causes for 

the high cost of insurance? 

DR. MC GUIRE: It would take it completely 

out of our hands and the Peer Review, which Dr. Mc Gahn 

had referred to earlier, would be strictly on a 

hospital basis until such time as the HEW comes 

out with its national program, which it is presently 

studying. Does that answer your question? 

SENATOR WALLWORK: No, it doesn't. If 

this bill were to pass and become law, do you think 

that that then would eliminate or at least give 

it less impetus to solve other problems that 

are creating the high cost of medical malpractice? 

Is that the reason the Medical Society is against 

this type of legislation? 

DR. MC GUIRE: Our primary reason for 

opposing is the fact that we would lose our 

. complete impact, our ability to put a little 

sledgehammer over our people. On that basis, 

we would have to go back to just the slap on the 
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wrist. The Medical Society of New Jersey, per se, 

has no judicial action it could really take. It can 

merely - if a member comes before the Judicial Council, let's 

say the MSNJ, and is found to be grossly wrong, the only 

thing our state society can do is to report him 

to the State ~oard of Medical Examiners for any 

punitive actiorc. that is to be included. 

We do have a little in-put with regard 

to the man through our professional liability 

insurance. That would be lost. We would have no 

control over that at all, because that would come, 

again,thraugh the Commissioner of Insurance 

Department and not through us. We have our 

own review ccrnrnittees now, but they would be 

valueless under this new program. 

SENATOR HUGHES: Thank you, Dr. Mc Guire. 

DR. MC GUIRE: I have here copies of 

both letters. 

SENATOR WALLWORK: Fine, thank you. 

DR. MC GUIRE: I appreciate greatly the 

giving of ycur time here this morning. 

SENATOR HUGHES: Is there someone here 

representing Chubb Insurance Group? 

NEWELL G. ALFORD,JR.: IamNewellG. 

Alford, Junior, the General Counsel for the Chubb 

Insurance Group. Mr. Chairman, and members of the 

Committee, I want to thank you for the opportunity 

to present to your committee the views of our 

Chubb Insurance Group on Assembly Bill 1552. 

We dre here in opposition to Assembly Bill 

1552. Briefly, in our view, A-1552 is a prescription 

directed at one of several symptoms but not at the 

disease, and it is going to aggravate the illness. 
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There is an illness: the steadily increasing costs of medical 
( 

malpractice claims and the great difficulty in pricing the insurance 
, l· 

at rates whidh ~ill cover the costs. 

We think something should and can be done about this in New JersE.'; 

in a deliberate and constructive way: A way which.gives primary 

attention to the interests of the patient, and has appropriate concer:<', 

for the interests of the medical care providers. We have made clear 

our own willingness and interest in cooperating with the Commissioner 

of Insurance, the Legislature, and the medical and legal professions 

in solving the underlying problems. That effort should also involve 

the providers of heal th and medical insurance, and other§i_, j,nqtuclJ11_g_ 

patients, who finally bear the cost. 

Before discussing Assembly Bill 1552 further, I wish to ~ive 

the committee a bit of background information. With me are those 

of our staff who are most familiar with our medical malpractice 

insurance operations in Ne~ Jersey. They will do their best to help 

answer specific questions which the committee may have. 

Also with me today to testify before you on our behalf is 

George K. Bernstein. Mr. Bernstein is a lawyer who was until 

December of ·1ast year Federal Insurance Administrator in the 

Department of Housing and Urban Development - responsible for the 

development and administration of the Federal Flood Insurance 

Program, the FederaL Riot Reinsurance Program, etc. He has written 

many articles on tha Federal programs, on a program for certain lines• 

of insurance often referred to as "Full Insurance Availability", and 

recently on medical malpractice insurance. 

_,!'i· 

44 .-
~-



n 

I appreciate the committee I s permission to have t!r. Berl1stein 

speak to you about his views on Assembly Bill 1552. 

Now to explain why we are so greatly interested in the matter 

before you. 

The Chubb Insurance Group 

The Chubb Insurance Group has long-standing and close ties to 

the State of New Jersey. Our oldest and principal ccmpany, Federal 

Insurance Company, is a New Jersey company organized here in 1901. 

Its home office is in Short Hills. We have offices throughout the 

United States, but our combined offices in Short Hills and Summit 

are the largest. We have a small office in Moorestown. We have 

over 1750 employees at those New Jersey offices. 

These ties to the New Jersey community mean that we have a 

special interest in the state's well-being and general welfare, 

including, of course, the quality and cost of its medical care and 

hospital services. Indeed, th~t interest was a primary consideration 

when we agreed less than four years ago to write medical malpractice 

insurance for the Medical Society of New Jersey. 

We write property/casualty insurance throughout the United States 

and in many foreign countries, but New Jersey is one of our most 

important insurance markets. 

Medical Malpractice Costs and Insurance Rates 

Our statements on the medical malpractice situation in New Jersey 

Pointed out that the New Jersey climate is relatively better than that 

in a number of other states which indeed have right now critical problems 



in medical malpractice cos~s and in the directly related costs of its 

insurance - New York, California and Florida. Those problems are the 

key to the availability crises in those states. Compared to those 

other states, there is indeed a healthier situation in New Jersey. 

Our background.memorandum (March 18, 1975) which each member of 

your committee received, pointed out that premium rates in New Jersey 

compare favorably with those in the problem states of New York and 

California. ( Memor~ndum appears in the appendix on page lx.) 

Nevertheless, we do believe that the costs of malpractice 

insurance claims are going to continue to rise in New Jersey - howeve~ 

those claims are handled. We are certain that our rate review for tt: 

current year will show that further rate increases are necessary. We 

expect to enter into the necessary discussions of experience and rate 

with the experts and representatives of MSNJ in due course this spri~ 

and to make an appropriate filing for increased rates with the 

Insurance Department. 

November of this year. 

That rate revisicn would aff~ct renewals in 

Federal's rates for malpractice insurance for physicians and 

surgeons are based upon New Jersey experience and data. They do not 

reflect what happens in other states. I am told by 0 11r actuaries, 

however, that they anticipate an increase in the rate of illedical 

malpractice claim frequency in New Jersey, and that appears to be 

a countrywide phenomenon, although recently more severe in Cali 

and New York. 
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Our Relationship to the MSNJ Program 

The sponsored program of the Medical society of New Jersey (MSNJ) 

was actually started ten years or more before we agreed to become its 

insurer in the summer of 1971. 

There is nothi:.1g mysterious- or uncommon about such professional 

group sponsored programs. The New Jersey Ba~ Association has long 

had such a program for Lawyers' Professional Lic::.bility Insurance 

and perhaps for other coverages as well. That's just one example. 

One reason why such programs work, when they do, is that 

the professional association (whether we are talking about doctors~ 

lawyers, or other professionals) has a responsibility for maintaining 

standards of professional conduct. It is actively concerned with 

maintaining and updating its members' campctcnce. 

This I understand to be the case with MSNJ. Obviousiy, the 

best source for information about it is MSNJ itself. 

When such a program works well, as WP believe the MSNJ program 

does, it has efficiencies and economies of scale which make it 

significantly less costly to the doctors insured than would be the 

case in a diffused market where such a program does not exist. 

Again, we discussed this in our background memorandum on March 18th. 

As I understand it, one of the purposes of ~ssembly Bill 1552 

is to destroy that very program. That I s not a 3te-;:) wl1ich should be 

hastily taken. 

I mentioned that we expect that our n:alpractice insur&~ce rates 

in New Jersey \vill continue to rise. Wh,it has been our ::c:ite history 

in connection with L1is program? 
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November 1971 ac~ually marked our first participation in the 

sponsored program of the MSNJ. Our rates which took effect then 

were 10% higher than the rates previously charged by the insurance 

company which we replaced. That insurer had been asking for a 40% 

increase. The rates involved are reviewed annually in the light of 

most recent experience. After our evalucttion is con::_) i_oteo, any 

proposed change is reviewed with the insurance a9cncy which administe:, 

the program and with representatives of the Medical Society and 

submitted as a rate filing to the Insurance Department. 

In November 1972, there was no rate change. In November 1973, 

the rates were increased 25% on the average, and in November 1974, 

20% on the average. Some classes of physicians and surgeons {partic

ularly the neuro and orthopedic surgeons) bore a larger increase than 

others. 

These rate increases are not insignificant, but they are also 

not the dramatically staggering figures of hundreds and hundreds of 

percent which have been making headlines in other states. 

We believe this is testimony to the effectiveness of the MSNJ 

program, as well as to the comparatively stable legal climate in 

New Jersey. 

Assembly Bill 1552 

We have already summarized our views on Assembly Bill 1552. 

Before saying more about that or answering questions which you may 

wish to put to us about it, I would like to call on Mr. George 

Bernstein to give you his views. 
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SENATOR HUGHES: All right, Mr. Alford, we 

will listen to Mr. Bernstein now. 

MR. ALFORD: Thank you. 

G E O R G E K. B E R N S T E I N: Mr. Chairman, 

Senator Wallwork, thank you for the opportunity of 

appearing before your committee today. 

I testify as an attorney and former state and federal insurance 

regulator with som~ background in medical malpractice insurance and 

in the reinsurance facility principle which is incorporated, to some 

extent, in Assembly Bill 1552. The views I express are my own, but 

with respect to Assembly Bill 1552, they fully coincide with those of 

my client, the Chubb Insurance Group. 

During the period I served as Federal Insurance Administrator 

in Washington, D. c., I also represented the U. s. Department of 

Housing and Urban Development on the Interdepartmental Committee on 

Medical Malpractice. This advisory committee worked with the 

Commis;3ion on Medical Malpractice of the Secretary of the Department 

of Haalth, Education and Welfare (HEW) during its study of the problem 

from 1971 until the issuance of its report in January 1973. Subsequentl 

insurance issu2s and I also served as a m0 mb~r 0£ che Nation~l ~cide~y 

cf S::::en-:::e' s ,-...d Hoc Comru t.tee on Medical .·-1a1pr.1.:.·t1cc.?, ·.·.'r-,ic:: :::::-eco:"'.'..,V'.:nci.eci 

furthe~ action to resolve what in 1973 was alreddy developing into a 

national problem of crisis proportions. 
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I applaild -'::h~ '.::Ef,")rts of. the Corn..11utt--:ie, the: legislature ar.d 

Commissio.ner, James ,:I. Sheeran, for their appreciatio:1 of the problem 

and their desire to bring about a solution. Moreover, Iara somewhat 

flattered that the approach urged by the Insurance De?artrnent 

the reinsurance facility approach which, as Federal Insurance Admin

istrat6r, I proposed tu resolve residual market problems i~ s~ch key 

lines as automobile, fire, homeowners and small commercial insurance. 

I submit, for your information, a copy of the 1974 report of the 

Federal Insurance Administration which culminated more than four years 

of study and advocacy and recommended the reinsurance facility concept 

for appropriate lir.es of insurance, under the title of Full Insurance 

Availability. 

Unfortunately, any pride I might feel in witnessing rny proposal 

introduced in legislative form in this State is dissipated by the 

knowledge that the reinsurance facility proposal is being applied to 

a line of insurance ~here it is totally inappropriate. The reinsuranct 

facility concept will not and can not work in medical malpractice 

insurance. 

The reinsurance facility approach as introduced in Canaqa for 

auto~obile insurance and as refined and extended in the Full I~suracce 

These checks and balances are structured tc complement a s~at~tory 

n 

i 

or 
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mandate to write insurance ans:! to create incentives on the part of 

all insurers wri~ing the line of business to make their product and 
. the 
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services availa~le efficiently and to distribute t~e cost o~ the 

system fai".'.'ly amon5 i:ill such ins'L!r2rs • .Sssent.ial to such checks 

I ' 

and balances, and to the system itself, is that the line of insurance 

involved be broad based in terms of numbers of insurers and insureds 

and in spread of risk. Equally vital to the reinsurance facility 

approach is that the carriers desire to continue to write the line 

on a voluntary basis even through such writing compels them to accept 

ceftain business which they would ~10t otherwise·accept. 

All of these factors apply to automobile, fire, hoI.newon,ers, 
;,, .',. 

and many at.her lines of insurance. None of thera applies to medical 

malpractice. In medical malpractice, very few insurers write the 

business, on either a relative or absolute basis. !n New Jersey, 

for instance, there are less than 10 insurers writing medical 

malpractice insurance for doctors and hospitals. By contrast, 147 

insurers write automobile insurance in New Jersey. 

ln automobile insurance, there are more than 4.4 million vehicles 

in the State, developing $750 million of annual premiums. There are 

only 9300 doctors practising 1n New Jersey and approximately 150 

hospitals. The total medical malpractice premium for doctors and 

hospitals is only about $21 million. 

Automobile and the other lines contemplated as appropriate for 

the reins11rance facility approach involve a broad spread of risk, 

with a tigh volilme of insured in=idcnts as co~trast2d with a relatively 

low severity factor. The medical ffialpractice business develops just 

the reverse result. 

Moreover, the reinsurance facility concept was conceived to 

51 

, ~. 

I 



I I 
I 

l 
! 
I 

l 

deal with a residual market si.tuation. By definition, there cannot 

be a residual market unless there is a primary market. In plain 

terms, this means that·insurers voluntarily and enthusiastically 

compete for the vast majority of business in a given line, such as 

automobile or homeowners, and for any number of reasons avoid a small 

remnant, perhaps from five to ten percent, which is designated as 

the residual market. 

Reinsurance facility, under which an insurer must accept every 

insurable risk at the same rate which that insurer would charge all 

other risks with the same objective characteristics, is grounded 

on the desire of the insurers to retain the 95 percent of the business 

which they consider profitable. 

In medical malpractice, we have the anomalous situation where 

most carriers have decided that there is no desirable business and 

that they wish to avoid the line in its entirety. Coupling this with 

the minimal number of carriers who started off with a medical malprac:: 

capability in terms of service and claims handling, we find that the 

relatively few insurers who were ever prepared to write medical 

malpractice are now reduced to a handful who are capable and willing 

to service this business in the State. 

To the advocates of reinsurance facility, a basic advantage 

over the joint underwriting association approach is that a small 

number of unwant2d, l::ut objectively good risks can be &bsorbe1 at 

little cost within the existing market structure which voluntarily 

serves the ~ast majority of risks, without creating a separate and 

d;istinct p~remium· rate, servicing mechanism and claims structure. 
• '.~-~-,i,;f't~{,.•~: 
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In medical malpractice, this goal is not even theoretically attainable 

as it is the lack of' any voluntary market ·14hich is the defect to be 

addressed. 

The necessity to a successful reinsurance facility system of a 

healthy, competitive structure which manifests" itself not only in a 

large number of insurers competing for the majority of the business, 

but also in the carriers being willing to absorb the undesired business 

as the quid pro quo for their continuing to write the line in the State, 

has other basic implications wnich must be carefully considered. 

Accordingly, in structuring a reinsurance facility system for such 

lines as automobile and fire insurance, the Federal Insurance Admin

istration in its Full Insurance Availability report, recognized the 

need to protect the respective insurers against the possibility of 

a particular carrie= aggressively writing more business than it was 

able or willing to handie and then "dumping" all or a portion of it 

in the reinsurance pool underwritten by its competitors. The carrier 

in such case might be motivated by a desire for cash flow, the 

expectation of skimming better business, or the attempt to retain 

excessive expense dollars while ceding the loss exposure to the pool. 

Not only does Assembly Bill 1552 fail to incorporate any of the 

recommended safeguards agajnst suc:i skimming and dumping, but the 

abs@n,~e ~-f ~-1'~-.h· ~---~n+_A._~_t,•_·~_•A_ ~ .• e=--~'•r_eq 4- an adm~ss4on t~=~· t~ 0 pp1.·n~~p,"~ - - - '"" - - - "' '-'" -- _::, . . . .. ~ . - . ··-- ···- ... --- ___ .., 

of a rein.5ilrance facility or Full Insurance Availability .system have 

no application to the medical malpractice situation. 

With this brief background, I would like to address myself to 

some of the 1post basic specific deficiencies of Assembly Bill 1552 
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which not only make it unworkable, inequicable and counterproductive 

to a solutic~.to the medical malpractice problem, but also pro~ise 

to develop a record of failure for the reinsurance facility approach 

which may well prevent its application in such areas as automobile 

insurance where it holds so much promise. 

Under Section~, a company which writes no medical malpractice 

in New Jersey and which; therefore, has no trained staff or expertise 

in this line in the State, will be forced to staff up to accept 

medical malpractice business merely because it writes even a single 

policy of medical malpractice anywhere in the United States. Aside 

from the Constitutional implications of not merely requiring an insure: 

to share in the profits and losses of a line of insurance as a conditic.: 

of its license, but also to issue policies and service a line of 

insuranc~ which it does not write and may never have written in the 

Sta.te of New Jersey, the financial and physical burdens imposed on 

such a carrier are staggering. 

The bill would require an insurer with no capabilities, experience 

or know-how in medical malpractice in New Jersey to start from scratch 

and expend the time and money to hire staff, develop policy forms, 

promulgate rates, ahd involve itself in a field where loss control 

is a significant factor and where the carrier is totally unequipped 

to provide this service. Too little real expertise already exists. 

Too much business has been written without the care and knowledge 

required cf S8 complicated a line of insurance. Too few companies 

have compiled the quality and quantity of statistics which are 

essential to an understanding of the business, no less to an ability 
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to make rates with any d~gr~e o~ assuranc~ t~at, cvGn witn all c~e 

Vdriables present in xedical 23lpractice, Lhe best a~ailabl~ ~othodclo;~ 

has been utilized. 

Yet Assembly Bill 1552 would require unqualified insurers to 

write medical malpractice, t.he.::-2by intensify1n,g the· dilemma of non

expertise. The consequences will be increased losses, paid in many 
~-f,,t• 

cases on unworthy claims, to the wrong persons, with the ge::1e:.·"~r!:• r;,ublic 

and the innocent health provider bearing the cost of such inequities 

through lost recoveries and increased premiums, ~assed on, of course, 

to patients through higher health care fees. 

With respect to a unique line such as medical malpractice, with 

limited scope in terms of numbers of carriers and insureds, a joint 

underwriting association could operate more efficiently, equitably 

and effectively. A central office could be staffed with the limited 

expert personnel now handling medical malpractice in New Jersey for 

private carriers, or qualified servicing carriers with experience in 

the field could be appointed to handle the business. In effect, a 

new medical malpractice insurance carrier would be created, representin, 

all of the appropriate carriers who could contribute needed expertise 

in loss control, servicing and claims handling. Whatever the pros and 
I 

cons of a joint underwriting association for such mass lines as 

automobile insurance, it is a superior vehicle for medical malpractice. 

Section Sa of the bill authorizes ur to 100 percent of any policy 

issued by a member cornp&ny to be reins~red ~ith ~he associatio~. 

Section 5d of provides that assessments on members to make up for 

deficits be based on the relationship between a given member's 
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cover~c::cs St.:1"172Ct thi::: act:.". 

Even overlooking the unanswered question as to just what lines of 

insurance are covered by Assembly Bill 1552, these two provisions 

actually constitute an incentive to an insurer dumping all medical 

malpractice busines;:; into the reinsurance pool. 

Any constructive reinsurance facility system roust include some 

penalty on an insurer which inhibits its dumping all business in the 

pool, particularly when the amount is in disproportionate ratio to 

that ceded by other insurers. In the absence of such penalty, it is 

certain that any voluntary market will be destroyed by reactive, 

defensive dumping by all carriers. To the extent that there is a 

limited or non-existent voluntary market for medical malpractice 

in the first place, it is further evidence of the inapplicability 

of the reinsurance facility approach to this line. If the bill 

intends that no voluntary market continue, if it exists at all, there 

is no rationale for utilizing a reinsurance facility system (which is 

predicated on eliminating a relatively small residual market) as 

opposed to a joint underwriting association which can better be 

tailored to a non-competitive market. 
I 

Section 8b is another example of the tendency of the bill to 

fail to increase markets for medical malpractice. 'To utilize a 

reinsurance facility for automobile insurance and to require a 

company to accept business from any agent ~r broker ~ith whom that 

company has previously had a relationship is a significant accompl 

in a line where agents and brokers operate broadly and write subs 
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insurance. To mak2 the same ;Jffe:r to th.c::- riandfl,."i.. of producers ·who 

Under this bill only those produc~rs curr~ntly writing m~dical 

malpractice can participate in the reinsurance facility.· The vast 

majority of agents· and broker_s will have no more .access to a medical 

malpractice insurer ·than they do today. In contrast, a joint under

writing associaton for medical malpractice insurance will make available. 

a market for this unique line of insurance that is currently unavailable. 

I shall not address myself to other deficiencies in the bill 

although many of them are also basic and promise extended litigation 

over issues of coverage contemplated, the types and number of insurers 

covered by the bill and the very Constitutionality of its specific 

provisions. I wot;tld point out, however, that to the extent the 

legislature is concerned about a lack of competition in medical 

malpractice insurance in the State, not only does this bill do nothing 

to increase competition, but it imposes a heavy a:nd unreasonable penalty 

on those few ins.urers who are now providing that needed coverage. If Nei 

Jersey despairs· of :r:evi ta,lizing the medical malpractice market, ,there 

ar~ far better ways than through a reinsurance facility whose attributes 

are inappropriate to this unique line of insurance. 

In fact, the l~gislature and the Insu.rance 'Jepartmen-t have a real 

0. f the C:tc~J...,_.::. b•u··J...l- ·'1...·o th-"" ~ ... - i ,· . .---· ·- - •. o= ... -at~-~-·-~-~ c:.. ,-or1 •::sl =,~- re-c'.1.·-~ ·•·-- ._,, u. '- ..... ~ U~V'-.;;..&....__,t-"J.llC~1l~ J. Cl .&.6 ..LV£•'iY•U'- All '.A'- .L"'""'_.&.. .::;:i \/~J.&."-"; 

sr'l:t. the medical malpr2.ctice dilemna. Because of the voluntary action by 

.nt: : · Chubb, the immediate crisis has been avoided. Passage of Senator 

Greenberg's resolution, providing for a special commission to deal 
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rrobl~rns which p~ecipit3ted +-;... ,_. 

'-•• -- will 

:.·:e!"f:'.lit the ne'•rly .:,vailable time to be used to develop a compre~ensi,:2 

solution which cannot be structured on a piecemeal basis. 

Thank you for the privilege of appearing here today. I will 

try to answer any questior..s you may have about the bill or other 

aspects of the medical malpractice dilemma. 

SENATOR HUGHES: ;·Thank·-~you, Mr. Bernstein. I have 

one question. I would like to confirm your figures of 

9300 physicians and 21 million dollars. 

MR. BERNSTEIN: Those are the figures that the 

Chubb technical people have come up with. I understand 

from previous testimony that only :8932 doctcirs--are members of 

the ··si-ate Medical Society. and chiibn itself only insures 

about 6300 of those doctors. 

coverage elsewhere. 

The others obtain their 

SENATOR ffiJGHES: If that is true, then your 

average premium would be approximately $2,250 per 

·year, per doctor, exclusive of hospitals: is that.correct? 

MR. BERNSTEIN: May I have permission to ask 

Mr. Hartmann, our actuary, who actually worked with the 

New Jersey doctor's program, to answer your question? 

SENATOR HUGHES: Yes, certainly. 

DAV ID H A R T M A N N: My name is David Hartmann. I am 

with Chubb and Sons. The 21 million dollar, figure includes 

an estimate of 3 million dollars premium for hospitals, leaving 

approximately ,18 million dollars for medical doctor premiums. 
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SENATOR HUGHES: In other words, then, that 

figure would change roughly to, I would say, about 

$2500 per doctor? 

MR. HARTMANN: No, to about $2,000. 

SENATOR HUGHES: Oh, I'm sorry, it would 

go in the reverse. Those are the only questions 

I have. Do you have any questions, Senator Wallwork? 

SENATOR WALLWORK: No questions. 

MR. ALFORD: You asked Dr. Mc Guire one 

question, which I would like to supplement the 

answer to, if I may, about the number of claims 

last year in his county. 

Based on the 6700 doctors, I think it is, 

that we insure in New Jersey, we had approximately 

700 claims statewide. I would say roughly 10% 

of the total number of doctors had claims. 

SENATOR WALLWORK: What would be the cost 

of those claims? 

MR. HARTMANN: If our pricing is correct, 

it would be about 80% of the premium that we 

collected. 

SENATOR WALLWORK: How many people do you 

have on your staff dealing with medical malpractice, 

so far as working on the costs and getting the 

figures and the information? 

MR~ HARTMANN: In our actuarial department 

we have four people working on reviewing the numbers 

that are produced by our data processing department, 

which would include a lot of people. I am not clear 

on what number we are looking for. 

SENATOR WALLWORK: Well, I am looking for 

a scope of what your company is doing, if it is 

not going to violate any corporate internal information, 
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as to how many people are you employing and about 

what is it costing you, because I would then like 

to have the Commissioner respond later on as to 

whether he has the capabilities to do this type 

of sophisticated insurance analysis in medical 

malpractice. Do you understand the point of 

the question? 

MR. HARTMANN: Clearly, the work that we 

do in the actuarial department is reviewed by otir 

underwriters, with in-put from our claim department 

for reasonableness, so that the number involved 

is certainly greater than the four in our own 

department. There is certainly a large number 

of claim adjusters and claim examiners·involved 

who are specialists in this class of business who 

handle only medical-professional liability claims· 

who do not get into automobile or home owners or 

general liability ~laims. 

SENATOR WALLWORK: What financial incentives 

do you have now to keep your rate of claims payments 

down and balance the amount of charges that 
you make for your insurance? What incentive 

do you have to keep insurance rates in malpractice,. 

in other words, as economical as possible, which 

you would lose under the pool plan? 
MR. BERNSTEIN: Under the pool, Senator, ., 

companies could write the business and the consequences 

of their poor handling of that business would be 

spread among all insurers. Here, if Chubb does a bad 

job,Chubb eats it, and that premium is what Chubb 

gets at the beginning and it doesn't get a penny 

more for that year. It may ask for rate increases 

prospectively, but it must eat any loss, so·the 
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profit motive is what keeps Chubb trying to be 

an effici~nt claims carrier and servicing business. 

SENATOR WALLWORK: How many years have 

}OU been in medical malpractice? 

MR. HARTMANN: One of our companies first 

wrote major me~ical malpractice account in 1963: 

Federal Insurance Company entered medical malpractice 

in 1971, with the Medical Society of New Jersey 

Program, but we have had people within our insurance 

group who have accumulated years of experience. 

SENATOR HUGHES: Thank you, gentlemen, for 

appearing before the Committee. There are no 

further questions. I appreciate your taking the 

time to appear before us. 

MR. ALFORD: Thank you for giving us 

the opportunity. 

SENATOR HUGHES: I am going to call a 

break for ten minutes. 

(Whereupon there was a ten-minute recess.) 

·SENATOR HUGHES: Gentlemen and ladies, the 

testimony that the Committee has heard so far has 

been very, very comprehensive, and I believe 

that in most cases, except for Commissioner Sheeran's 

remarks, I would like each individual, in the interest 

of brevity, to hold their statements to five 

minutes. Now, there have been several doctors 

who spoke here. Now, Dr. Wilson, Tf you have a prepared 

statement -- if anyone else has a prepared 

statement of their talk before the Committee, we 

would appreciate recei vd..ng it. I think that 

these people, I'm sure, would be repetitious, 

and we would appreciate it very much if they would 

not testify, or if they want to, they can condense 
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their talk and give us a brief summary of it. We would 
accept that. 

Doctor Wilson, we will hear you next. 

H A R V E Y W I L S O N: Thank you, Senator. 

I am Doctor Harvey Wilson, immediate past president 

and chainnan of the legislative committee of the 

New Jersey ?Ptometric Association, representing 

over 80% of all optometrists licensed to practice 
in the State of New Jersey. 

--------
THE NEW JERSEY OPTOMETRIC ASSOCIATION IS OPPOSED TO A-1552, 

THE MEDICAL MALPRACTICE LIABILITY INSURANCE ACT. TO OUR KNOW

LEDGE, NOTHING SO FAR HAS BEEN PRESENTED THAT WOULD JUSTIFY THE 

PASSAGE OF SUCH PERMISSIVE LEGISLATION. THE URGENCY WITH WHICH 

THE BILL HAS BEEN PUSHED HAS US WONDERING WHAT IS THE UNDERLYING 

MOTIVE FOR SUCH HASTE. 

EVERY OPTOMETRIC PRACTITIOHER IN THIS STATE HAS IMMEDIATE ACCESS 

TO ANY NUMBER OF RECOGNIZED INSURANCE CARRIERS, WILLING TO WRITE 

ADEQUATE PROFESSIONAL LIABILITY INSURANCE COVERAGE. THIS HAS 

NEVER BEEN A PROBLEM FOR MEMBERS OF OUR PROFESSION. WE HAVE ALSO 

BEEN ADVISED THAT NO OTHER HEALTH CARE PROVIDERS IN THIS STATE 

ARE EXPERIENCING DIFFICULTY IN SECURING SUCH COVERAGE, THEREFORE, 
I 

WE MUST LOGICALLY QUESTION WHY THE INSURANCE DEPARTMENT IS OVER-

REACTING TO A SITUATION THAT DOES NOT EXIST AND FURTHER, WHY THE 

HEALTH CARE PROVIDERS, WHO ARE DIRECTLY AFFECTED BY THIS ACT, 

WERE NOT CONSULTED PRIOR TO ITS INTRODUCTION. 
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WE VERY SERIOUSLY QUESTION THE NEED FOR SUCH LEGISLATION IN 

VIEW OF THE FACT THAT OTHER THAN THE WHIM OF THE ~NSURANCE 
. 

COMMISSIONER, NO VALID STATISTICAL DATA INDICATES THAT ANY 

PROBLEM EXISTS. 

IT IS ALSO INTERESTING TO NOTE THAT EVEN IF A PROBLEM EXISTED, 

THE ANSWER CERTAINLY WOULD NOT BE THE PASSAGE OF A-1552. THE 

ENTIRE BILL IS RIDDLED WITH INCONSISTENCIES AND PERMISSIVE 

WORDING, ALLOWING THE COMMISSIONER TO CREATt AN UNWIELDY AND 

COSTLY·BUREiCRACY WHICH 1WOULD EVENTUALLY BE·PAID FOR BY THE 

CONSUMER WHICH YOU ARE ATTEMPTING TO REPRESENT. THERE IS NOT 

A SINGLE REFERENCE IN THE BILL TO ASSURE COST CONTAINMENT OR 

A GUARANTEE THAT RATES WILL STABILIZE. THE BILL. WOULD SIMPLY 

MAKE BOTH THE INSURANCE CARRIERS AND HEALTH CARE PROVIDERS SUB-
. ' 

ORDINATE TO. THE DIRECTIVES OF THE INSURANCE COMMISSIONER WITH. 

NO REQUIRED PROVIDER INPUT TO HIS DELIBERATIONS. 

WE HONESTLY BELIEVE THAT YOUR SUPPORT OF SCR 3001 WHICH WOULD 

INITIATE A THOROUGH STUDY OF THIS ENTIRE AREA IS WARRANTED. TO ., 

PURPORT THAT THIS HASTILY SO-CALLED "PUBLic·:HEARING" WILL GIVE YOU 

SUFFICIENT INFORMATION ON THIS COMPLEX AREA TO MAKE A LOGICAL 

DECISION,IS A DISSERVICE TO THE CONSUMER OF HEALTH CARE SERVICES. 

WE URGE THE NEW JERSEY SENATE TO REJECT A-1552 AND SUPPORT SCR 

3001. OUR ASSOCIAT!ON STANDS READY TO ASSIST THE COMMISSIONERtS 

OFFICE AND THE LEGISLATURE IN THE DEVELOPMENT OF A REALISTIC SO

LUTION, IF IN FACT A PROBLEM EXISTS. 
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Thank you, gentlemen. If there are any questions, 

I will be happy to answer them. 

SENATOR HUGHES: I have no questions, Doctor. 

Senator Wallwork. 

SENATOR WALLWORK: Just one connnent. I don't really 

consider this a hastily so-called hearing, all right. 

DRa WILSON: Could I just make one more 

statement? In optometry the cost of malpractice 

insurance is $140 for a three-year coverage for a 

one-hundred and three-hundred thousand, plus an 

umbrella, if they want it,'for $70 a year which carries 

the liability up to one million dollars. So, really, 

there is not a problem in our profession, thank you. 

SENATOR HUGHES: I thank you, Doctor. We 

are going to go a little out of sequence here. I 

would like to hear from Mr. Jack OWens. Is there 

anyone else from the Hospital Association here, 

hospital representatives or administrators? 

All right, it will be noted that Mr. Jack 

Owens has offered his testimony for the record. 

(Prepared statement appears on page 7x in the appendix.} 

Also for the record, Mr. Gary Shenfeld 

of the New Jersey Dental Association has submitted 

his testimony for the record. 

(Prepared statement appears on page Sx in the appendix.) 

Mrw William OWens will be our next 

witness. 

W I L L I A M OWENS: Mr. Chairman, ·members 

of this committee, my name is William OWens, a 

licensed New Jersey Insurance Broker. I have narrowly 

specialized in providing medical liability 

insurance coverages in our state, at low rates, and 

at a profit to the industry for over ten years. 
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On selling my brokerage last year, I then formed the 

i(s·sociation of Professionals for Economic Defense, Incorporated 

!'of Bordentown. A. P.E.D. • s mission is to advance and defend the 
i! ,, 

!jeconomic interests of its 'M.D. members. The maintenance of a 
11 -
:viable state-reaulated private insurance market in New Jersey is 
!' 
1 our only advocacy. It is the_public who is clearly entitled to 
., 
/:effective protection against malpractice by heal th care providers 
L 
:and it is the public who will have to pay the huge costs which 

!!current conditions and your deliberations generate. Please re-

1,member that such costs will be ~passed-aloncf to your constituents 

!!with higher payments, increased loadings on Medicare/Medicaid, the 

!!Blues, the unions', corporate and private health insurance plans; 
(.'. 

:tne premiums of which will have to be recast to compensate tne 
il ,, 
!I hospitals and practitioners. 

:! I have spent the past several months in Washington, testify- j 
:, 
ji_ 

: ::.na before Congress, consul ting with and frankly trying to ~nflucnci:: 
l I ., ,, 
Jiour Federal authorities to step in and partially support the State-
i' 
,:regulated medical liability insurers, somewhat comparable to riot 
!I 
'coverage, with Federal reinsurance by the Department of Health, 

;Education and Welfare. 

Senator Gaylord Nelson has introduced just such a bill 

'numbered s, 188 (and this is tracked by House of Representatives 

.Bill #2£'.84 introduced by Congressman Gonzale~. Our Senator 

'Williams chairs the Senate Committee whose Sub-Committee, under 
H 
1;senator Kennedy, will conduct hearings this week on this and other 
I 
~elated health care matters. Washington is aware of the urgency 
i 
;and is moving to ameliorate if not to correct it. our Senators 
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Williams, Case and Congressmen Thompson, Hclstoski and Florio are 

all actively engaged in addressing this national problem. The 

Nelson/Gonzalez bills,with our proposed modification, would restore 
I 
P competitive private medical liability insurance market under 

I tate regulation at a fair cost based on local conditions. 

Incorporated with and attached to your copy of my statement 

is, marked Appendix "A", the recent testimony I gave to the Hous 

Ways and Means Committee - Health Sub-Committee on March 5th. T 

conserve time, I shall only read that portion- dealing with the 

proposed Federal reinsurance by HEW and a note regarding stagger 

ing costs. 

"The important feature of the bills authorizes the 

Secretary of HEW to offer reinsurance to the hospital and 

medical malpractice insurance industry. It ts gathered that, 

like floods, riots in urban areas, et cetera, our national 

interest requires Federal intervention to solve a problem 

·with which private industry cannot be fairly expected to cope. 

My proposed modification of the Nelson and Gonzales bills 

has to deal with the areas requiring Federal support of private 

industry. I submit that there are only three basic obstacles 

standing in the way of our State-regulated insurance 

industry to competitively re-enter the market and willingly 

provide viable and adequate medical liability insurance 

I prote·ct ion at fair cost. 
!J 

suggest that these three 

/ are, in descending order of importance: 
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1. The incalculable exposure to unforeseen claims· 

arising under the liability ••tail" whereby insurers and their 

reinsurers cannot properly promulgate rates today to 

d reserves from their assets for uncertain provide a equate 

future payouts. 

2. The dramatic Increased exposure to the catastrophic 

mtl 1 Jon dol 'lar-plus awards, or 11shock11 losses, which simply 

cannot be eva1ued in the jury climate under existing and 

unforeseen future conditions. 

3. A minor, but very dangerous, block of uninsurable, 

volatile or loss-prone risk tn certain areas which cannot 

be written profitably at standard rates and probably cannot 

be written profitably even if the good risks were compelled 

to subsidize their premium by paying an additional amount. 

Both a careless practitioner and a very careful, highly 

trained urban anesthesiologist could· qualify. 

Propose therefore that Senate Bill S. 188 and House 

of Representatives Bill H.R. 2884 be amended to provide that: 

a. The Secretary of HEW be authorized to reinsure the 

future "ta i 1 •= of 3-year term, deferred premium payment annua 1 

installment, occurrence insurance policies for hospitals . 

. and practitioners as issued by private insurance carriers 

under our existing State regulatory machinery, with reinsurance 

premiums to be established_by the Secretary and 
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b. The Secretary of HEW be authorized to reinsure all 

properly licensed carriers against the catastrophic or 

11 shock" malpractice loss using the following formula: 

(1) Carriersn primary insurance to pay all specific 

damages that can be documented and promptly, with a time frame 

to be developed as standard by the Secretary. 

(2) Carriers' primary insurance to pay for 11paln and 

suffering" but 1 imi.ted to a maximum ~_?unt equal to that 

documented for specific damages and under existing tort 

liability proce5ses, with any excess in· HEW reinsurance 

at reinsurance premiums to be established by the Secretary, and 

(3) The proposed HEW Federal medical malpractice 

advisory board, or State committees thereof, acting in 

conjunction with each State insurance commissioner, develop 

a Federally-reinsured primary special risk program by State 

as recourse for the naturally volatile, loss-prone or 

II • b 1 11 . • I, d h f • un1nsura e r,s~ un er t e orego1ng Federal umbrella 

thereby providiPg effective blanket occurrence insurance 

protection to the public based on fair local rates and 

1 oca 1 conditions. 11 

•rhis note deals with cost and it was 

part of my testimony in Washington. 

11 In answering Congressman PIKE, American Hospital Association's 
DR. GEHRIG estimated that $4.00 per day-per hospital bed would have 
to be added for increased insurance cost this year. The A.H.A. formal 
testimony indi)ated that 1.4 million hospital beds are affected. $1456 per 
bed-per year would produce a loading of OVER $2.03 BILLION just for 
hospital insurcince, excluding all other ir;istitutions, clinics, nursing home: 
etc., providing health care to the public.nationally. 
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"To that large figure must then be added the high cost of insuring all of 
our Medical Doctors and all other practitioners. 

In view of the foregoing, I refine my March 5th testimony 
to aver that OVER FOUR BILLION DOLLARS of insurance cost, passed
along, will be pumped into our national health care pipeline this year 
and that this message is not getting across. 

Irrespective of the 11distress 11 Joint Underwriting Assn. approach or 
other patchwork actions taken to preserve insurance coverage by states 
or groups if Congress fai.ls to·act to Federal ly-reinsure our malpractice 
insurers, I submit that the above cost will still have to be squarely-faced 
by the nation and that it will quickly spiral upward. 11 

r· 
This figure is apparently already outmoded because Dr. Roger i 

! 
o. Egeberg, Special Assistant for Health Services to the Secretajy 

of HEW, testified last week to the National Association of Mutual . I 
I 

Insurance Agents that $10.00 a day insurance loading per bed was/ 

being reported by major quality hospitals. If this is even re

motely true then our national health care insurance bill can a:::,-

proach or exceed.TEN BILLION DOLLARS this year! 

Everyone is rightly concerned with availability of protection, 

but I ask tnat you Senators not forget the cost to the public -

your constituents, on the "passed-along" basis. -.I also ask tnat 

you carefully consider the efficacy of a panic punitive action 
res irled.. , 

whereby the State could be effec~ive~s Aetna recently did on 

auto insurance) or otherwise overturned by the courts. 

In this vein, please read two clippings attached as Appendix •~• 

regarding Maryland and its attempt to punis~ the st. Paul Insura ce 

Company. Maryland's own Court of Appeals found for the company 

and it is rumored that Federal Constitutional issues loomed too 

. l_arge for the court to ignore when trying to mandate the assets 



of a national company without statute of limitations safeguards 
. ' ~- \l'·· 

with potential exposure to ris:!.ng mill~.o~-dollar awards which 
·. 

cannot be reserved actuarily now for an uncertain future. There 

is also a local. grey area of di~crirnination, boycott, etc.; ·be

cause our citizenry is served bYhealth care practitioners.in

cluding the highly trained, board-certified M.D. specialist as 

well as osteopaths, chiropracters, optometrists, and others 

who may not belong to a county or state medical society. Fifty 

percent of the public may be affected. 
· (~p:pen<:lix ';C" may be found on page llx. ) 

Per Appendix "Q" and "E", our New Jersey Commissioner has 

stated and restated that a monopoly has been created and that 

companies withdraw coverage if they don't get premium increases. 

I am happily in a position to document our Commissioner's 

serious charge to the extent of attaching, as Appendix "F", a 

photocopy of a letter which the huge Aetna Casualty and Surety 

Company circulated to its local agents on September 17, 1974. 

Your very careful attention is invited to the third paragraph 

thereof. Aetna is a member of the Insurance Services Office 
' 

mentioned by our Commissioner in the Inquirer article and was· a 

principal New Jersey beneficiary of a recent medical malpract~ce 

rate increase of up to 200-plus percent without ever having 
,, " 

demonstrated its need based on New Jersey loss experience for 

same. 

70 

l 

n 

. '., 
0 

i 
al 



) 
I. 
,' 

(Appendix 11 D 11 may be found on page 12x.} 

( Appendix IIE" may be found on page l 3x.} 

( App~ndix II F" may be found on page 14x. } 

To revert to the subject of Federal reinsurance of our mal~ 

_practice insurance industry, the method proposed offers something 

for almost everyone: 

(1) The public, nationwide, would be fully-protected.and 

would shoulder a lower passed-along cost. 

( 2) The heal th care providers, nospi tals and practitioners,. 

would be fully protected and at a fair insurance overhead cost. 

(3) The attorneys would be able to continue participating 

in the tort liability arena. 

(4) I -The insurance industry would have no reason whatever not 

to offer competitive occurrence coverage at much lower rates 

. b~ing -able· to actuarily guage their exposu+e_ • 
. 

(5) State Insurance Departments would retain control of 

carri.ers doing business in the states as in the past. 

(6) The reinsurors would be e9ually well-served and would 

have no reason to restrict or pressure the primary carriers. 

Parenthetically, they possibly triggered this crisis for all of 

us. 

(1) The spectre of Socialized Medicine would be blunted if 

not dispelled as an immediate threat to mongrelize tne quality 

ot nealth care at a prodigious cost to the national economy. 

( 8) Semi-retired and :Lncoming new practitioners would be 

! 

i 
I 

i 
i 

able to practice privately and serve the public instead of optin<iJ 
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t-et,i,-el'\'leht ot'" 
for/ employment with industry or government. because their cash 

flow cannot contemplate paying premiums in the five figures. 

The only vested-interest sector which will not be served 

are these groups or associations that dominate el}tire states 

·through monopolies as charged by our Commissioner in Appendix 

''!!". Medical Society or Hospital Association insurance plans 

may be very convenient to the favored.members, but nobody should 

· try to justify holding ari umbrella over them at the expense of 

the public welfare at this late date. 

Respectfully· submit that f_ew malpractice insurance carriers 

are willingly interested in serving New Jersey if only because 

they fear that your punitive, unilateral legislative action will 

nail them to the wall. In the interest of all, I urge that you 

do nothing arbitrary but rather consider tracking the proposed 

Federal solution pending national relief from Washington. In 

other words, propose that the State of New Jersey, under existing 

State-regulation, reinsureonly those three sensitive areas as 

outlined in my foregoing testimony at a reinsurance premium to 

be determined by our Commissioner based on local New Jersey loss 

experience as developed by the American Mutual~Employers of; Wausau 

and Federal Insurance Companies who insured the Medical Society 

of New Jersey. A temporary committee would be appointed by the 

Commissioner similar to the proposed Federal Medical Malpractice 
State. 

Reinsurance Advisory Board to operate t~rogram pend.ing relief 

from Washington. Senator Nelson's Bill #S. 188 is attached as 

Appendix "G" to this statement. 
·-

( Append.ix II G II begins on page 15x. ) 
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To_conclude, I should be happy to try to answer any question 

:'1 •. . 
and to work in any capacity as requested by the New Jersey 

Legislature or our Insurance Commissioner. I. also volunteer to 

advance New Jer:sey•s viewpoint, if compatible, in my future 

testimony or representations in Washington. 

Thank you and your Committee for-receiving me, Mr. Chairman. 
.. . . . - '• .. ..... . .. ····- ....... 

SENATOR HUGHES: I have no questions. 

Senator Wallwork. 

SENATOR WALLWORK: No questions. 

SENATOR HUGHES: I thank you, sir. I call 
Mr. Augustus" Nasm.1.th. -

AUG US~ US NA SMITH: Good afternoon, 

Mr. Chain1an and Senator Wallwork. My name is 

Augustus Nasmith. I am an attorney representing 

the National Association of Independent Insurers. 

I would merely like to record our opposition 
to this bill'before your committee, and also indicate 

that we would not prefer any type of joint underwriting 

association because we think, as indicated by 

Senator Mc Gahn, and by Doctor Mc Guire, there is 

no crisis. We think attention should be addressed 
to the basic problems rather than a cure of ,the 
symptoms and hope that such study will be made 
through SCR-3001. Thank you. 

SENATOR HUGHES: Thank you, Mr •. Nasmi th. 
I have no questions. 

SENATOR WALLWORK: I have no questions. 

SENATOR HUGHES: Thank you. Mr. Frank 
Siracusa or Stanley Braddock. 

F R A N K · J. S I R A C U S A: Thank you, 

Senator. My name is Frank Siracusa. I appear here 
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today on behalf of the Mutual Insurance Agents 

of New Jersey representing some 2,000 licensed 
agents~ our testimony is in written form, and 

much of it deals with our position that a crisis 

as such does not actually exist today. 

We feel that the near crisis that did 

approach us was adequately taken care of by the 

insurance carriers whC! have responded. As such, 

we are not particularly opposed to Bill 1552. 

We think, however, there is too much haste being 

generated in trying to rush through with the 

passage of the bill into law. 

Really, we feel that we can offer something 

different by suggesting immediate formation of an 

industry task force to study the problem in depth 

and report back to the legislature at some 
reasonable time in the future with recommendations 

for lasting, long-range solutions to the underlying 

causes of the problem. 

As an interested party, we would like 
to work together with the rest of the industry to 

develop these recommendations, and we are offering 

our services herewith, as a catalyst to draw 

the various segments of the industry together to 

pursue the subject. 
In keeping with this suggestion, we 

additionally recommend that any further action 
on Bill 1552 be deferred until such time as the 

industry task force has filed its recommendations 

for a long-range solution to a basic problem. It is 

our judgment, a voluntary market solution built upon 

the premise that insurance companies will voluntarily 
underwrite the medical malpractice business at reasonable 
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but adequate rates, coupled with appropriate 

remedial legislation to correct the shortcomings 
of the present tort system will best serve to 

treat the underlying cancer, as opposed to merely 

addressing the symptoms of the disease. 
If our suggested task force is not 

formed, and if no other solution to the malpractice 

problem is arrived at within a reasonable period 

of time, we would then be willing to support. 

Assembly Bill 1552, essentially, but not exactly as 

presently written. 

To ccnclude 1 we don't oppose the bill, but 

ask that a ·reasonable time be allowed so that private 

industry can approach the problem as it exists. Thank 
you very much. 

SENATOR HUGHES: Are there any questions? 

SENATOR WALLWORK: No. 

SENATOR HUGHES: Thank you, sir. 

( Prepared statement begins on page 34x in the 

Appendix.) 

SENATOR HUGHES: Mr. Frank O'Brien or Mr. 
William Fox. 
FRANK O' BR I E.N: Senator, my name is Frank 

O'Brien. ram a representative of the American 
Mutual Insurance Alliance. We are a national trade 
organization of over 100 mutual casualty companies. 

We write approximately 19% of the property and 

casualty business in New Jersey. We have previously 

submitted a statement to your committee and, therefore, 
I will be very brief. 

It is our contention that A-1552 is no longer 

necessary. In any event, A-1552 would not have 

corrected any of the underlying causes of the 
malpractice problems, btit would have aggravated them. 



We feel that New Jersey now has the opportunity 

to study and evaluate the overall malpractice situation; 

·. therefore, we endorse Senate Concurrent Resolution 3001, 

which would·create a special committee to investigate 

medical ma.lpractice insurance costs and availability. 

We don't believe anyone has all the answers 
at this t~.me, · but .the Alliance stands ready to work 

cooperatively with other segments of the insurance 

industry, with the medical profession, and with the 

legislature in dealing with this problem. Thank you. 

SENATOR HUGHES: Thank you, Mr. O'Brien. 

Are there any questions? 

SENATOR WALLWORK: No questions. 
(Prepared statement begins on page 36x in the appendix.) 

SENATOR HUGHES: Mr. James Byrne. 

JAMES BYRNE: I am James Byrne of Wildwood, 

New Jersey, President of the New Jersey Association 
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-Members of the Senate. I appreciate this opportunity to speak before you toda 

1 Ge1 on the matter of Medi.cal Mal practice. I am here representing the New Jersey Associ, 

tion of Independent Insurance Agents. Our organization is composed of 1_400 

independent insurance agencies with more than 5000 licensed agents. dy t 

, S OJ 
Our concern is for the Malpractice insurance market which has certainly been:· 

' 
than dynamic in recent years. Al though there has been a means of placem~nt of so . que 

sort, usually available, I certainly would have to say that the very few companies) 

writing in the Hospita1 Mal practice Market, and even less in the Doctors Mal pract\ Gro, 

Market, did not create an atmosphere of encouraging competition. 
.- ~ 

In the doctors ,. o v 
tname 

practice area it was usually .necessary for the local independent agent to refer t~the A 

coverage to an association and the single agent who writes this coverage for the ·: 

entire state. Competition hardly! Monopoly, yes! 
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We are convinced that through Bill Number A1552, and the reinsurance facility 

it establishes, a broader market base for the consumer will be established. More . 

companies will become involved, even .ifi nothing more than ceding all their risks to 

the pooling mechanism. We do believe that through this increased participation by 

rore insurers·, an open market will again be established. Our hopes are.that if this 

;xcurs, we will have a limited need for a residual mechanism of any type for the· 

., fu!U.E~- i_~---~e~ Jers~y_. 

At this juncture, I would like to say that we are examining here an insurance 

it;roblem and not the underlying e.auses. It is up to you gentlemen not to stop when 
J 

l :his legislation is passed. You must consider the entire problem confronting the 
i 

dical men and facilities of this state. I would hope that a study comnittee will 

--,·~t 
formed immediately to HJok into facets of this underlying cause, such as; a 

4, • 
l tatue of limitations; contingent fees; the court mechanism that deals with malprac-

·-s, 

-- "•i ice claims, eying arbitration and peer review groups. 
todaY:ts 

'• Gentlemen you can easi1y infer that we are in favor of the pending legislation, 

t you can also easily infer that we feel you must go further to investigate and 

dy the underlying causes in the early future. Thank you for 

is opportunity.· Are there any questions? 

SENATOR HUGHES: I have no questions. Do you have 

Y questions, Senator Wallwork? 

SENATOR WALLWORK: No. 

SENATOR HUGHES~ All right, I thank you, sir. 

, Grover Czech. 

C z EC H: Mr. Chairman, Senator Wallwork, 

name is Grover Czech. I am Mid-Atlantic Regional Manager 

the American Insurance Association. AIA represents 138 
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property-casualty insurance companies, most of 

which write insurance in the state of New Jersey 

and also throughout the United States. My statement 

is being presented in their behalf. I appreciate 

this opportunity to appear here before you today 

on this very important subject of medical malpractice. 

I am here specifically to put AIA on record 

in the Senate in opposition to Assembly Bill 1552. 

The reasons for AIA's opposition have been stated very 

competently by the witnesses for Chubb and Son who 

preceded me, particularly George Bernstein,and I will 

say that we agree basically with everything he did 

say in his statement. So to avoid being repetitive, 

I won't repeat them in detail. 

Briefly, however, the basis of AIA's 

opposition is as follows: We feel the bill is 

intended to meet what is called an availability 

crisis, and it has been stated by several witnesses 

before me/ There simply is no crisis for 

availability of medical malpractice insurance in 

New Jersey as of today, either to the doctors or to 

the hospitals. 

I know that we all realize that this situation 

could change sometime in the future and there may 

well be such a crisis; someone called it the crisis in 

the embryor-ic stage. This, however, is an unknown, and 

it is not likely to occur for sometime, due to the 

timely and very responsible action of Chubb and Son, who is an 

AIA member . company, who has agreed to step in and 

maintain a market for the hospitals. 

Now, if such a crisis does occur, we feel very 

strongly that a reinsurance facility is simply not the 

answer. The primary weaknesses of the proposal are the 

narrowness of the base, whereby a few companies would be 
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subject to absorbing the bulk of any losses that would be 

incurred by the facility. This would further exacerbate 

the problem by driving those companies out of the 

voluntary market. 

In addition, the bill does nothing to control 

cost. Further, AIA feels there may be problems going 

to the constitutional validity of the bill, which 

was addressed in.Mr. Bernstein's statement, specifically 

the requirements that all companies, having written 

medical malpractice insurance anywhere in the country 

in the last two years must participate in the pool~ This 

invites challenge. I don't think anyone would want 

legislation that is legally questionable. I think 

it would be ~minently preferrable·to have legislation 

that everyone can agree on. 

The malpractice problem is a complex one, 

and I don't know anyone - and I have talked to a lot 

of people in this area in the last several months -

that proposes to have a single answer or answers that 

will solve the problem at this time. It has come on 

us too fast, and no one is adequately prepared with 

enough necessary facts, figures, and well-thought-out 

legislative proposals. 

What we in AIA are proposing is a dual 

approach to the problem. First, where there·· is or 

may soon be an availability problem, we would support 

the creation of a temporary market mechanism to 

maintain the availability of insurance. The insurance 

industry recognizes this as a-significant social 

problem, and our member companies and legal staff 

have been hard.at work for sometime now in an effort 

to find solutions. We have had a special subcommittee 

of AIA,made up of high level company executives,working 

on this problem. And to approach the short term solution, 
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on a nationwide basis, they have developed a Joint 

Underwriting Association facility model bill which 

has been officially adopted by the AIA as of sometime 

in March. We are advocating the JUA approach rather 

than the reinsurance facility approach proposed in 

A-1552 for several reasons: We feel that it is a 

more desireable answer to the short-term problem 

of availability. It is a more effective method of· 

creating a pooling device and it will not intensify 

the problem as will the reinsurance facility, but 

it will stabilize the problem while a long-term 

solution to the problem can be sought. This is 

the second part of our effort7 that is, the 

development of some long-term, comprehensive, 

overall solution that can be generally agreed to 

by all those numerous parties involved. 

Now, as I stated earlier, no one presently 

knows the answers to the problem. What is needed 

is time. Time to study its causes, and develop sound, 

long-term answers. We feel - and this has been 

repeated several times through the other witnesses -

that there is simply no present crisis. However, if 

the Legislature or the Insurance Department~ or whoever -

feels that there is a present need to provide some 

standby legislation to meet an unexpected or future 

availability crisis, we would support a JUA law 

for this purpose. And this,again, I emphasize, "only 
if there becomes an. availability crisis, we would support 1 

a J'CJA bill~" If _there is no availability crisis, there simply.· 

is no need. This wi11 insure the time that would be. 

needed to review the situation and determine what can 

be done to resolve it on a long-term bas.is. 

We strongly support Senate Concurrent 

Resolution 3001, which has been sponsored by Senator 

Greenberg. ·. This would establish a legislative study 

commission in order to arrive at a legislative proposal 
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that would go toward a long-term solution. As I have 

indicated, AIA companies and staff have been hard 

at work on the problem. We have developed a great 

deal of useful infor,mation regarding both the 

causes and possible solutions to the medical malpractice 

problem. We have worked with various stat~s. We have 

been working heavily with the Federal government. 

We have beeri working- withth-e HEW and 
-~-~-----·-· -· . - --

also we are involved . with the ~ Special 

Study Committee of the National Association of 

Insurance Commissioners, so we have become very, 

very familiar with the problem. 

We are offering to you, the Legislature, 

the Insurance Commisioner, and the Legislative Study 

Commission ~ .. if it is adopted - all the information 

that we have developed, and AIA would be glad to 

work with you and others in an effort to seek a 

solution to th.is problem. 

In summary,_ then, what we are saying is that 

no one really knows the dimensions or the answers to 

the problems at this time •.. It is simply too soon to 

approach a complex problem like this by jumping in 

and passing such a bill as we are talking about here 

today. so·rather than enact any legislation now 

when there is no need - and especially A-1552, which 

would not solve the problem - wait, study the problem. 

There is no immediate crisis. Let's look and propose 

responsive, adequate legislation that will solve this 

on a permanent and long-term basis, and.one,· again, 

I emphasize,that all of the various people involved, 

the doctors, the agents, the insurance companies, the 

Insurance Commissioner can agree on. I think this is 

the approach we have to take. It is simply too soon 

to jump in and pass any kind of legislation. That is 



the basis of my statement. If you have any questions, 

I would be glad to answer them. 

SENATOR HUGHES: I have no direct questions 

relative to your statement, but I do have a question 

which would interst our committee, inasmuch as there 

is another bill before our committee. Would you, as 

representative or carrie~ insure acupuncturists? 

MR. CZECH: I don't represent an insurance 

company. I represent the American Insurance Association, 

which is a trade association. We represent the 

companies iri'a legislative capacity. I really 

wouldn't be ,tn a position to answer· a 'question for 

an individual company. 

SENATOR HUGHES: Is there anyone representing 

the carriers in the chamber that might be able 

to answer that· question? 

MR.·. HARTMANN: If the individuals are medical 

doctors, Federal Insurance Company does insure those 

·_ who do acupuncture. 

SENATOR HUGHES : Thank you. Do you have 

any questions,: Senator Wallwork? 

SENATOR WALLWORK: No. 

SENATOR HUGHES: Dr. Mc Guire, do you have 

a comment? 

DR~ MC GUIRE: Yes. They are put in the 

same category ·as anesthesiologists. In other words, 

their premium-category is the same as an M. D. 

acupuncturi~t, as would be an anesthesiologist. 

SENATOR WALLWORK: Where does that fit on the 

scale of malpractice charges? 

DR. MC GUIRE: Category four. 

SENATOR WALLWORK: There being six categories, 

one is the highest? 
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MR. HARTMANN: No, one is the lowest and 

six is the highest. 

SENATOR WALLWORK: I think you have the 

neurosurgeons and the orthopedic surgeons as the highest. 

DR. MC GUIRE: That's right. 

SENATOR WALLWORK: And then right underneath that 

you have the ,anesthesiologists. 

DR. MC·GUIRE: That's right. 

SENATOR WALLWORK: And the acupuncturists would 

be underneath them. 

SENATOR HUGHES: If I understand your answer 

correctly, then, if it is a medical doctor who is 

practicing acupuncture, you would give him malpractice 

insurance? 

MR. HARTMANN: That's correct. 

SENATOR HUGHES: But he would have to be a 

medical doctor? 

MR.,. HARTMANN: That ' s correct. 

SENATOR WALLWORK: What if he is not? 

MR., HARTMANN: I'm not sure whether we have 

been faced with that question • 
.. ---------··- -·· 

SENATOR HUGHES: Well, we as a committee 

have been f~ced with that problem, and this is one of 

the questions that we wanted to try and clarify. 

Dr. Mc Guire, do you have a further statement? 

DR~ MC GUIRE: As you know, the Governor 

appointed an ad hoc connnission to study the legislation 

for acupuncture, and until such time as that comes to 

fruition in New Jersey, only plenary licensed physicians -

that is, M. b. 's and D. O. 's - may practice 

acupuncture legally in New Jersey at the present time. 

All others who practice it are doing it illegally. 

We are looking for them, by the way. 

SFNATOR HUGHES: Thank you' Doctor. We 

recognize tha.t fact. 

Our next witness will be Mr. Irving J. Tecker. 

0., 



I R V I N G J. T E C K E R: Mr. ChaiIT.1an, Senator 

Wallwork, my name is Irving J. Tecker, and I am 

the Executive Director of the New Jersey Podiatry 

Society. While the podiatrist is a physician 

practicing within a limited area of the human body, 

just as a dental practitioner, he shares the same 

concerns as any other physician regarding 

professional liability insurance where premiums have 

escalated in the last few years as much as 500% · 

in the State of New Jersey. 

In commenting on Assembly Bill 1552, we wish 

to state at the outset that we recognize this bill to 

be an earnest attempt at solving the professional 

liability insurance crisis facing health care 

practitioners in the State of New Jersey, but we 

feel that ::i.t addresses the problem only obliquely, 

and it does not directly attack the causes which have 

generated anc1 aggravated the problem to its current 

dimension. 

We feel this bill earnestly attempts to 

assure that ··professional liability coverage ·Will be 

available in the State of New Jersey for all 

practition9rs, but we believe that the crisis is 

essentially the cost of professional liability 

insurance as well as its availability. 

We recognize, too, that insurance carriers 

intend to operate their business at a profit. When 

claims, a substantial number of which could be labeled 

as opportunistic, result in defense costs and awards 

of such magnitude that the carrier is hard-put to 

cover them adequately, we can understand their 

difficulty. When the length of time permitted to 

elapse from the date of alleged occurrence, past the 
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time of discovery is.so extensive that years pass 

before a claim surfaces and more years pass before 

it is tried, we can understand the problem of the 

carrier in trying to amass sufficient reserves to 

cover the defense and possible awards of almost 

.limitless amount. We can understand when the carrier 

states that he mu,st continually stockpile reserve 

funds to cover almost unpredictable future costs. These 

·· are the factors, we believe, which cause the cost 

of professional liability insurance to rise to the 

point where the carrier is unwilling to sell it and 

the practititoner who buys it is forced to pass 

this exhorbitant expense onto his patients. This bill 

does not attack these root causes, while it might 

provide for the availability of professional liability 

insurance, it does not provide any limits ox control to 

the cost of such insurance. 

Additionally, we feel that it is not wise 

that there is no provision for practitioner representation 

on the Board of Directors of the proposed New Jersey 

Medical Malp!:'actice Reinsurance Association and its 
accompanying reinsurance fund. We find highly 

objectionable the provision in the proposed bill which 

would have unequivically mandated that every health 

care provider carry professi9nal liability insurance as a 
prerequisite to maintaining his license. Providing 

evidence 6f his insurance has absolutely no 

relevance to ' competence and professional behavior, 

which are the qualities which statutory regulation 

and licensure attempt to insure. 

We believe that it must be recognized that 

the practice of medicine in any of its disciplines or 

specialtieB' is still both an art and a science. To 
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call medicine a science recognizes it exactness. To 

call medicine an art recognizes the unexplained 

enigmas of many of its applications and results. 

The combined effect of both art and science must 

be considerea. when evaluating the legitimacy of 

a claim for the possibility of award. 

From a variety of sources comes an even 

wider variety of suggested solutions, and while 

no single one of them may be a total answer to the 

problem we face, we earnestly believe that each 

and all of them should be given the deepest and 

most detailed examination and evaluation, for 

perhaps by a combination of them we may find the 

answers we are seeking. 

We recommend serious consideration of 

the following suggestions: 

1. Establishment of screening committees 

to evaluate the legitimacy and worthiness of a claim 

before it is permitted to go to court. Such 

committees could consist of a jurist, an attorney, 

a member cf the medical discipline involved, and 

a public representative. 

2. The type of compensation board 

arrangement which would review claims and allegations 

an make awards in accordance with a pre-set 

schedule. 

3. T"ne imposition of a mechanism for 

compulsory arbitration. 

4. A special pool of carriers to 

accept assigned risks. 

5. Reduction of the tail. A shorter 

period of ti~e from the date of alleged occurrence 

to the date until which a claim may be entered. 
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6. No fault insurance for medical mishaps 

is another possibility. 

And we assure that study will reveal 

additional possible solutions. 
We do endorse and support the concept 

of .· Senate Concurrent Resolution 3001, which would 

create a special.committee to investigate medical 
malpract.ice insurance costs and availability and 

. .· 

'their effect upon the delivery and cost of medical 
; 

care servicesto the citizens of New Jersey. 
Thoughtful solutions to this problem of 

professional liability insurance would have direct 

and beneficial effects both upon the standard of 

health care and the cost of health care to the 

citizens,of New Jersey. It is common knowledge that 

many practitioners pract~ce what is popularly 

tenned defens:i.ve medicine, designed not so much 

to protect the patient as it is to protect the 
practi Eione1· · against the possibility of a malpractice 

action. There is no question but that this increases 

the cost of medical care to the patient. 
We 'must point out also that the word· 

11nialpractice 11 has been.overused. We are not 
defending the incompetent or restraining the 
patient's right to redress. We do recognize that 

inadvertencies or untoward results do sometimes 
occur-. We are really.talking about protection for 

professional liability, for malpractice connotes 

a measure of incompetence or willful professional 

misuse or wrongdoing. Evidence shows that the majority 

of cases filed are not such, but rather a patient's 

reaction to a real,or fancied, less than perfect 

result which could not have been guaranteed in the 

first place. 
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,We urge that deep and sympathetic study be 

given all aspects of this problem, and every possible 

solution, for professional liability insurance 

coverage is a practical necessity for every 

practitioner. Without it, he cannot practice, 

unless he wishes to risk his all. Without 

adequate protection at a bearable cost, most 

practitioners are unwilling to practice. If 

uncorrected, this could lead to a flight of 

health care practitioners from the state of New 

Jersey and a real crisis, not for the medical 

community, but for the health and welfare of the 

men, women and children of our state. 

SENA'rOR HUGHES: I have just one question, 

sir. What collar amount of premium do you call 

or consider exhorbitant? 

MR. TECKER: Well, that is a relative term, 

Senator. I am not in practice myself. I am the 

Executive Secretary of the Association. 

SENATOR HUGHES: Well, you used that 

terminology in your statement. 

MR. TECKER: I did, because I was 

expressing to you the attitude and the feeling 

of my Society. 

SENATOR HUGHES: Well, how can this be 

brought into your text without documentation or 

figures that would substantiate it? 

MR. TECKER: I'm sorry, I didn't understand 

your question. 
SENATOR HUGHES: Well, I will go back to 

my original question. What dollar amount of premium 

would you consider exhorbitant? 

MR. TECKER: All right, that question is 

difficult for ine to answer, since I am not a man 
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in practice •. And I can't evaluate that dollar figure 

toward a directly related income. 

SENATOR HUGHES: All right, thank you. 

Commissioner She.er an. 

JAMES J. SHE ER AN: Mr. Chairman and 

Senator Wallwork, and all those in attendance today, 

I have a statement that I will read from. It won't 

be too long, although I do believe that the subject 

at interest is sufficient to take your time, which I 

know you have done, and it is deeply appreciated. 

I do think that I have to try to focus in on 

the issue that is really before the Senate, and cut 

away the chaff. I have beard substantial discussion 

today from what I consider the organized interest 

involving the matter of medical malpractice. The 

reason I say the organized interest is because the 

citizen of this state who is walking up·and down 

the streets of Trenton, Newark, south Jersey, regardless 

of where it is, does not have the ability to either 

organize the technical, nor even the vocal staff to 
represent their position before the Senate Committee. 

And I consider you, the Seiiators, and me as the Commissioner 

of Insurance I the repres-entati ves of that public 
interest, the broad public interest involved that 

·cannot prepare for such a hearing. 
The.presentation that was given this morning 

by Assemblyman Salkind was accurate, well-stated, and 

I think focused on the very important issue that 

not only faces the State of New Jersey, but I believe 
almost every·state in the nation~ that is, the matter 

of the monopoly that has grown in the medical malpractice 

business that has prevented us from either reasonably 

pricing or protecting the interest of all medical 

providers. 
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The question that you are asking has been asked 

many, many times today, and that is, is there a 

crisis today? And my answer is, yes, there is a 

crisis tod&y. There is a crisis until such time as 

we can make an available insurance market for those 

who need m~dical malpractice in order to practice 

their profess.ion in a reasonable way, in addition 

to those people who may be injured, and many are 

injured thrcugh the fault of those providing 

medical care to the citizens of this state. That_can 

be in no way interpreted by me as indicating that 

I believe that doctors or medical providers are not 

doing an excellent job. By and large those doctors 

are excellent. They do a fine and dedicated job for 

our citizsns. 

But we know, and we would be blind if we 

were not willing to accept the fac~ that there are 

many who should be policed by the industry and 

thoroughly policed before we think one minute about 

depriving one citizen of what is that person's tort 

right. 

Now, as far as the crisis is concered, I 

say there is a crisis today, and at the very best -

no matter r-ow you analyze this problem - we are no C 

further than thirty days away from a major crisis. 

The company that had just assumed some of 

the medical malpractice coverage for hospitals, Chubb 

and Sons - a New Jersey company that I have a 

great deal of respect for. I know its officers 

and the individuals involved. I do not consider this 

to be a matter of personalities, including corporate 

personalities or indiviudal personalities. It is 

a matter of crisis, again. 
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Before Argonaut Insurance Company 

cancelled out its insurance -- and if you recall, 

you must recall that they gave thirty days notice 

under the terms of our own statutory provision. 

They gave a thirty-day notice and said, we are 

walking ou.t of the state of New Jersey. We moved 

with a bill. that was not presented in a crisis 

situation, but was a "reason" bill because we saw 

a crisis that developed throughout the nation, so 

that we in New Jersey would not be the victims of 

that crisis. Even moving with haste, we were the 

victims of that crisis. Argonaut said, we are 

pulling out of the· state of New Jersey. They cancelled 

out twenty-nine hospitals and left us without an 

available market. 

I dare say that had we not introduced this 

legislation, had we not moved rapidly, that Chubb and 

Sons would not have been the volunteer that picked up 

that business, but the fact was that if that crisis 

existed, we would have gone to the root-core problem 
involved.here 1 and that is, an attack on the 

monopoly that exists. 

I'm.going to give you an example and support 

for the position that I have taken as Commissioner 

of Insurance in this state, and I must tell you that 
I have had a number of states that have written to 

me, have called me, have even asked us to appear 

in their states to testify, because they see this 

same problem, and they are studying our legislation, 

I think, as the answer for getting into the fundamental 

issue of availability. 

I am going to talk about our neighboring 

state of New York, and I am going to give you an 

example of what happened. In New York, the Argonaut 
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Insurance Company, a year ago, received 100% increase 

for malpractice insurance. This year, and December 

of last year, which carried the problem into this year, 

they sought a 197% rate increase for malpractice 

insurance •. 

When they did, the Conunissioner of Insurance 

said, we will not allow that increase. It appears to 

be out of order. We are going to have hearings. The 

Argonaut Insurance Company - which was involved there 

and was involved here - said, we will not go to 

your hearings. We will not present testimony. We 

simply refuse to write any further business in 

New York, and we are getting out of the medical 

malpractice business. That left New York without 

a market. 

Now, let me just try to focus in on that 

problem, and assume that they had a reinsurance 

facility as we have proposed here. Had Argonaut 

taken that position, there would have been a fully 

available market in New York, and everyone of those 

medical practitioners or health care providers could 

have gone to many substantial companies, such as 

we have in New Jersey. We have Argonaut, Aetna, 

St. Paul, Hartford, Travelers, INA, Chubb, and 

we are getting lists of many more that write medical 

malpractice business in many other states, but not 

in New Jersey. The reason they don't do it in New 

Jersey - I will try to cover that in my statement 

a little more carefully. But what I am saying there 

is that when they pulled out of New York, or threatened 

to pull out of New York, there would have been an 

available insurance market, and the threats that they 

levied would not have come through. 
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Now, let me just show you what happened 

in another state that tried to handle the problem 
just a: little bit differently. The state of North 

Carolina, John Ingram, Commissioner. They were 

covered by-· not Argonaut, but St. Paul Insurance 

Company. St. Paul, at the beginning of this year, 
said we want an· 82% increase. John Ingram, being 

a reasonable Commissioner, concerned about the 
interests of the citizens of his state said, no, 

. we will not give you that increase. We are 

going to have hearings. 
They held hearings. At the conclusion of 

the hearings, the Commissioner found that they were 

entitled t9 a 5 1/2% rate increase. The company 

said, we a.re not going to accept·that, Commissioner. 

we are pulling out of your state. 

I am going to read a statement, very briefly, 
that he made. "The medical malpractice hearing began 

under the. cloud' of a threat of non-renewal and 

termination. It ended under the same cloud. The 
insurance company writing almost all of this coverage 
stood on its original position that it would not 

renew physicians policies after January 1, 1975, 

unless granted an 82% rate increase. Evidence 
was clear that reserves for pending claims were 
grossly overstated. Hard historical evidence proves 

that this company had actually paid out in dollars 
for claims and loss adjustment expense less than 
20% of the premium dollars collected over the past 

seventeen years. The 82% increase is therefore 

excessive." 
I want you to know that they were talking about 

claims payed as against premiums over a seventeen-year 

period. I don't know the accuracy of it, but it is 



his statement, a public statement made by him. I 

have not seen any counter-statements to this. 

"Malpractice insurance," he goes on, "is just as essential 

to the people of. North Carolina, as automobile 

liability inaurance. Since there is no reinsurance 

law for malpractice requiring the companies to 

write this insµrance, I am forced to enter a· 

temporary order allowing the,82% increase." Why 

did he do it? Because he had to provide an 

available market for the people in the state of 

North Carolina. And I am saying that we in New 

Jersey, if we are not wise enough, if we don't have 
the strength, in spite of the outcry of some 

special groups, to give us an available market, 

I think we fail the citizens of this state, because 

they are the victims of the lack of availability 

of medica]. malpractice insurance market. 

Now, we have heard this morning the 

testimony of the AIA and Mr. Bernstein, concerning 

a proposed JUA in substitute for the kind of action 
that we have tried to develop here for an 

available medical malpractice insurance market. I 

told you about the 97% increase in New York and the 

threat to walk out. There was a proposed solution 

in New York by the New York Department to create a 
JUA in New York. I am now going to quote from the 

Journal of Commerce 'on Tuesday, January 7, 1975,"The 

American Insurance Associations expressed strong 

opposition Monday to a proposal being set forth by 

New York State Senator John Dunn, which would establish 

a Joint Underwriting Association." The president goes 

on and he is quoted throughout the entire article. 
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Summing up, Mr. Jones who is the president 

said, "AIA member companies believe the Joint 

Underwriting Association apprpach to medical 

malpractice insurance problems is self-defeating 

and unsound. '' It goes on, "In our judgement, the 

most immediate productive step which could and 

should be taken is for the Insurance Department 

. to permit a justifiable increase in current medical 

malpractice insurance rates. This would temporarily 

alleviate the heavy burden on the present carrier." 

They are talking about Argonaut, the one that 

got/100% the year before and was looking for 198% 

this year. 11And could attract offers of additional 

reinsurance. That certainly would not be a permanent 

resolution to the problem, but it. would at the very 

least provide some time to determine what major. 

changes have to be made in the current system of 

providing reparation for those who suffer as 
a result of medical malpractice." 

I s&y that that is an inconsistent position. 

I think, had I offered the JUA position here there 

would have been opposition to the JUA. Had I offered 

a reinsurance facility as I did, there is opposition 

to that, and it depends, it seems to me, on what the 
forum is. 

Now, let me try to again focus in on whether 

or not we have a crisis or not. In this state, and 

in every other state affected by medical malpractice, 

there is a standard market and there is what we call 

a non-standard market. In the standard market, they 

are the companies that are approved to do business 

in our state, make substantial deposits, who we check 

for financial stability, we check their policy f'orms, 
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and we make sure that they are reasonable. Those 

companies are very thin, as far as medical malpractice 

is concerned. But let's talk about those who do 

not qualify by the standards of the standard 

companies to be insured for medical malpractice. We 

have heard the testimony of the Medical Society, and 

it is true, they do not have a problem, because they 

have a deal. They have an agreement with the insurance 

company that their members will be provided. But 

there are over 15,000 medical practitioners in the 

state of New Jersey, and there are other people 

who provide medical care in the state of Ne\'/ Jersey, 

either para-professional or otherwise, who do not 

belong to that association and who are not covered 

by that agreement. Those people, in my judgement, 

to the largest extent are thrown into the 

non-standa~d market. 

~ihat does this non-standard market mean? It 

means that we don't control rates. We don't examine 

rates. It means that if there is an insolvency of the 

carrier - and I have at least ten in;solvencies involving 

non-standard carriers presently being considered by 

my office, and most-of those are out of the -state or 

out of the 'Country - - but if there is an insolvency, 

you pass the guaranteed tuna that- protects the citizens 

who are injured. That guaranteed fund is not operable. 

Those people, if they were·caught in that trap, would 

not be covered. 

Let me just try to really show you what it 

all means. Let's talk about the state of New Jersey 

and the people we represent who pay taxes. Are they 

affected by the lack of an available malpractice 

insurance for the medical providers of this state? 

I say, yes, they_are. I have here, and I am going to 
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make available to the members of this committee, first, 

a letter that was delivered to the State Supervisor, 

Bureau of Special Services, Division of Property and 
Purchase, -cin November 21, 1974, Stai;e of New Jersey 

. ·- ---- ______ £: ;.- .. 
General Liability Malpractice, BellefonEi Insurance 

Company. This is a company-only licensed to write 
:the.surplus lines ptarket. 

In this case they are writing the insurance 

for the New Jersey School of Medicine and Dentistry. 

"We, the state facility, do not have an available 

market. We cannot purchase insurance from a 

standard ins~1rance carrier, and our own State 

Medical and Dental School has· to go into the 

_surplus market, and there is no coverage in the 

-event oJ __ ~_ ~~solvency. 11 _ 

That in itself is a disgrace, not to us, 

but I think to the industry and the providers of 

insurance in this state which provides many billions 

of dollars to an industry. The policy in one year 

.was raised f:t·om $213,000 to $546,000. There was no 

justification for that increase~ there was no proof 
that it was ne9ded. As a matter of fact, there was no 

proof of anything except the demand that there be 

payment made in two stages, an immediate payment of 
$262,000 and a second payment on April first of $262,000. 

Let me try to really show you where the 
problem · 1ies. If you remember, when the so-called 
crisis developed, we were covered for the twenty-nine 
hospitals. · ·we were contacted by Frank M. Papale, 
who was the Director of Purchase, and through his 
off ice, Mr. Arthur U.vney, State Insurance Manager-.:. he 

manages_our state-insurance program - wrote this letter. I am 
going to read it because it is important. 
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"'l'he above-"ca.ptioned policy in the.amount 

of 3 million dollars written through the Reserve 

Insurance Company at an annual premium of $228,574 

expired in October, 1974. The carrier was unwilling 

to renew the policy, despite loss ratios of 37% the 

first year, 7% the second year, and 12% the third 

year of coverage. Brokers were only successful in 

obtaining coverage with the Beilefonti Insurance 

Company admitted to do business in New Jersey as 

a surplus lines carrier for a period of one year 

at a premium of $546,314. The new carrier agreed 

to accept the.deposit of $284,083 on or before 

12/12/74 with the remaining $262,231 payable 
by 4/1/7 5. ,: 

The Insurance Director says, III personally 

contacted more than twenty carriers in the hope that 

.coverage might be placed elsewhere, b'bt all.efforts 

proved fruitless. Mr. Philipp Stern of your Department" -

who is with me today - "phoned this morning and suggested 

that I cont&ct Chubb and Son, in view of their recent 

public pronouncements concerning medical malpractice 

insurance. I immediately contacted Mr. Robert Rusis 

of Chubb,. and briefly mentioned the problem of the 

New J~rsey College of Medicine and Dentistry, and I 

said I would welcome a quotation from his company. He 
said he was only acting as a spokesman but would have 

I 

Mr. Calperwaite, a company underwriter, contact me. 

11 Mr ~ Calperwaite phoned this afternoon-. I 

briefly reviewed the situation with him and told 

him that while we have coverage, we would prefer placing 

the insurance with an admitted company and at a more 

realistic premium, rather than proceed with the payment 
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of a second installment due shortly. He explained 

that his people were simply so busy trying to handle 

the twenty-nine hospitals that could obtain no 

coverage, that he could do nothing for us at this time. 

He was also unable to advise me as to when such a 

possibility might arise. His only suggestion was that 

in view of our experience we mfght consider self.:.-

insurance." 

The New Jersey Hospital Association 

presented me with a copy of a report that they made 

concerning the Argonaut Insurance Company. The Argonaut, 

as you know, wrote many of the companies through 

an agreement with the Hospital Association. They had 

agreed that they would cover all hospitals. Then 

about December of this year they took the position that they 

would not renew, and when they would not renew, they 

were specifically zeroing in on the more urban 

hospitals where our problems, as you know, are always 
------- ----- --·- -----·----

. most difficult, and those hospitals werit out into the 

field trying to get coverage. Some coverage was 

provided by the -St-~ Paul~ but-there were increases 

involved. 

New, I think it is important to know that 

as long as we have a surplus lines market, that a 

company or a type of insurance is.listed on what we 
call the.exportable.list, which means that there is 

not an available market. Even standard insurance 

companies can charge more than the amount of insurance 

that we permit as a reasonable charge. What I am saying 

is that a standard company, even if we say that you 

can't charge more than $96 a day for a hospital 

bed, if it wants,can charge more than that, as long 

as the company, or as long as that type of insurance 
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is not available', fully available, and is placed on 

what we call the exportable list which permits 

non-admitted companies to do business in our state. 

The Hospital Association - I do not and 

will not try to support these figures, because we 

have not been able to get anything by way of reliable 

statistics from Argonaut Insurance Company as long 

as they have been writing here, because they do have 

the monopoly and we have the threat of 1;:.hem leaving the 

state, and they will not support their pricing of 

insurance with reliable statistics. 

Mr. stern, who I consider the finest actuary 

that I have ever met in my life, has called them 

garbage statistics, and rightly so, I believe. 

But here is what the Hospital Association found: 

1. Argonaut has not considered the 

investment income that could have been earned over the 

years on the available funds not used to pay 'claims. 

2. Argonaut has consistently overstated their 

claims' reserves. Our study indicates that 377 claims 

were reserved and then subsequently settled during the 

period of August 31, 1971 to June 21, 1974. The total 

reserves were 2.68 times greater than the settlement 

amounts. Ano what it is saying is that there was a 

268% over-reserve, according to their figures. And you 

must know that if we have nothing, we have no support 

for fixing rates, that when they over-reserve, they 

are really hiding, in my judgement, a substantial 

amount of money in their development, and we use 

those figures in rate making. In other words, this 

is the so-called tail. They are reserving for that 

so-called tail , but when that tail seems to be 

developing, according to the Hospital Association figures 

is 268% greater than actually is paid out. 
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Now, a question was asked, will Argonaut 

be insolvent? I took a great interest in the Argonaut 

Company, and this is a cursory examination, ·but it 

comes from their own records. They submitted their 

annual report, and they show an underwriting loss 

of $83,000,700. I thought, well, that titillates me 

at least to look into whether or not it reaJ,ly· is so 

that ~hey are in this bad position. I looked at 

it and I found, first of all, in their pay outs a 

dividend to policyholders of over 6 million dollars. 

In addition to that, a dividend to stockholders of 

over 10 and a half million dollars. More interesting 

than that, I found that during the year 1974 loss 

reserves were increased by 135 million dollars -·pTus, 

and loss adjustment expenses were increased by almost 

· __ 35 million, which,_ simple calculation says to me 

that they took and placed into their reserves over 

170 million dollars, while they show an underwriting 

loss of some 86 million dollars and also show 

dividends of close to 17 million dollars. I think 

that it ought to be looked into carefully. We are 

going to do that. I can assure you that we are 

going to look carefully into every case that was 

handled by the Argonaut Company. 

We are very short in personnel, but we 

are not short, in my judgement, in the initiative 

that it is going to take to get to the bottom-line 

of what's going on with medical malpractice. Every 

statistic I see, time and time again, does not seem 

to support this long tail. I have information from 

New York. I have the statement from the Commissioner 

of North Carolina that shows a 20% pay out. There is 
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nothing there that even points to reason to me. It 

may be so; it may not be so. But I think we have to 

look and look very carefully. A lot can be said about 

the reserve position. 

Now, we had a gentleman speak from the --

SENATOR HUGHES: Commissioner, could we have 

a copy of that, if you would please, if it is not 

privy information? 

COMMISSIONER SHEERAN: I will give you 

a copy of my summary which is -- do you mean the 

Argonaut information? 

SENATOR HUGHES: Yes. 

COMMISSIONER SHEERAN: Yes, I would be 

glad to give you that. The New Jersey Podiatry 

Society Spoke here, and I had the privilege of 

examining their problem with them when John J. 

Miller, former Senator representing the Podiatry 

Society, came to my office with what, in my opinion, 

was one of the most disgraceful problems that I 

have seen in the medical malpractice area. 

Frankly, I am a little bit concerned about 

the fact that the initiative wasn't taken to see 

that the problem that they are really dealing with is 

one of a, lack of availability of insurance, and 

until its available, the root-core problems that 

the gentleman spoke of cannot be attacked until 

we can make companies cover our people and give 

us coverage. 

Let me just show you how disgraceful the 

prblem has gotten in this state. This is a letter from 

John Miller, the attorney, to the insurance company, 

and I am quoting part of it. The whole file is 

available. I have no private documents in my office. 

It says, "The purported notice" - they had 
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given them a notice that they were not going to 

renew their policy, and you have to listen carefully 

to this. "The purported notice would be better described 

as a directive that unless the assured agreed to 

pay $1,000 instead of the current annual rate of 

$125 and give up the professional liability coverage 

. under the umbrella, the company would not renew. A 

unilateral directive is readily distinguished from 

the bilateral negotiation of a new premium." 

What the company did here is say, we are 

not going t6 renew your insurance, and we are not 

going to give you a professional coverage unless 

you pay us $1,000 per person, rather than $125. There 

is no support for that whatsoever, no statistical. This 

is a non~admitted carrier - the one I am talking about -

that covers most podiatrists in the state of New Jersey. 

They do not have a standard market. 

Then it goes on" 11 a directive that.· the 

assured must forfeit the most important feature and 

provision '-of his. policy, in fact, the very feature 

for which he originally sought the policy is 

incomprehensible in light of the foregoing. The 
--· 

directive to the insured that the company will not 

renew unless the insured would pay $1,000 annual 

premium instead of the $125 annual premium currently 
in effect, and to forfeit his professional liability 

coverage seems like a clear case of bad faith 

dealings by the company." 

Now, I went further and I got a copy of 

the policy;that is involved. Again, a disgrace to 

the state and a disgrace, in my judgement, to the 

associaticn that exists between the industry and 

the people that it is supposed to cover. All Starr 

Insurance Corporation, on the face of the policy it shows 
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a coverage, professional liability $100,000 each, 

$300,000 aggregate, an aggregate professional umbrella 

coverage of 1 million dollars. 

You won't believe this, I know. I could 

not believe it myself, except that I have the 

documents. Under exclusions in this policy, a 

policy that is not examined, approved for use 

in this state by our department because it is a 

surplus line item, 11This policy shall not apply 

to the rende·ring of any professional service 

or the ommission thereof by the insured." 

Now why in the world would a company sell 

medical malpractice insurance and then exclude the 

very coverage that it is supposed to be covering, and 

then demand on top of that a 700% increase? I think, 

as I said, it is a disgrace. 

Let's go further and find out whether or not 

all doctors really support the position of the Medical 

Society. Is every memeber of the Medical Society 

in agreement? I don't believe that they are. I have 

talked to many doctors. I-have here the New Jersey 

Neurosurgica'l Society - and I think we all know that 

is the group that is most heavily hit by the 

escalating or the high cost of medical malpractice -

P~ess ReJ.eas~r l:,y__ . H. Lieberman, M. D. It says I 
- "The New•--Jersey Neuro-surgi?al Socfe-ty -Ts 

in favor of the passage of bill A-1552 concerning 

malpractice insurance. This bill which is now before 

the State Senate will provide coverage by a pool of 

insurance companies and would eliminate the monopoly 1 

presently held by the state's sole carrier, Chubb and 

Son. It is significant that such legislation would 

prevent the imminent closure of numerous hospitals 

which are now threatened with loss of their coverage. 

A takeover-of this insurance by Chubb would only 

result in a disasterous rise in hospital costs and 

must be prevented if our hospitals are to remain 

as viabie institutions. 
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"Admittedly, this bill is but a temporary 

stopgap. It will, however, provide for a continuity 

of coverage for those unfortunates in need of 

compensation. It would also permit medical and 

particularly surgical care in the state to continue 

without interruption, and it will, above all, provide 

us with the time to search for a more permanent 

solution to this problem." 

Thia.is signed by that society and its 

officers. Now, we have progressed, I think, in this 

with procedures and so on. We are prepared to move 

ahead to make an available market. I do not agree 

with anyone that it either denies those who are 

presently covered insurance~ it denies Chubb and Son 

of its present clients. I see no reason why they 

can't insure the same people. I see no reason why 

there should be an increased cost. 

When they talk about a bureaucratic set up, 

it is a very simple mechanism. It simply is a pooling 

device. It is a paper transaction, and there is 

no large company sitting there. There are not fifty 

employees. It is merely an accounting at the end 

of the year. It's a change in movement of premiums. 

It works in the automobile insurance business, and 

as Commissioner Ingram from North Carolina said, 

it's too bad we don't have it here for medical 

malpractice. 

I don't think I should overburden your 

Committee with my signed statement, unless you feel 

it would be of help to those who are here, so they 

can respond to whatever I have to say. I can read 

this signed statement and further amplify upon what 

I have said.· Unless you so wish that I do, I would 
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simply en<i by saying that the ---

SENATOR HUGHES: Commissoner, I would like 

you to make your statement for the record. 

COMMISSIONER SHEERAN: Fine.· The plight of 

the twenty--nine ---

SENATOR HUGHES: Commissioner, I didn't 

mean that you should read it, but I would like 

you to turn it over to the court stenographer, 

so she can include it in the record. ( Statement begins on page s 
COMMISSIONER SHEERAN: I have a copy for 

the court stenographer, and I have copies for 

all who are present here today.· Among other things, 

I think in that statement it is important to know 

that we have no objection, and we will support, of 

course, an . examination into some Of the underlying 

problems in the costing of malpractice insurance. But 

I will say, Senator, there is no question in my 

mind that tha day we will be able to know there is 

an insurance market and deeply look into the cost 

problems and know that the only company or companies - two 

or at the most three - who are writing any kind of 

business will not walk out of our state and leave us 

void of a market is the day we will get to the bottom 

. line of what is right and what is wrong by way of 

costing. 

If they are charging too much for the market, 
I 

then we are going to know it. I can show you statistics 

from all areas of the country which do not necessarily 

support this proliferation of medical claims. There is 

a relationship between the numbers of doctors practicing 

and the number of claims. In New York I can give you 

very specific detailed information that would belie this 

idea that there is proliferation. I don't believe it 

exists. I think we have to get to the core, and that is 

what I want to do. 
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I would be pleased to answer any questions 

you may have in this regard. Again, I think Assemblyman 

Salkind said from the viewpoint of the problem, we 

do not in this Department, and I do not object to 

looking into the heart issues. I think we have to 

look very carefully and be very sure of ourselves . { 

before we·do what is being asked of us by denying the 

I have some information here which to·me is 

rather heart rendering. There is a boy -- this is the 

one case tha.t is probably cited by the insurance companies 

arid those delivering health care to our people as the 

largest malpractice case that has ever been passed in 

medical areas, and award of 4 million dollars. The fact 

is it involved what appears to be a rather blatant case of 

malpractice. It involves an eleven year old boy named 

Kelly Niles of California who suffered an injury. He now 

can move his mouth, his eyelids, and a couple of fingers. 

I want you to compare that kind of recovery - and 

you know that our courts provide that if there is an 

excessive award that that award by the jury can be 

overturned, if it is determined to be excessive. In other 
words, there is a review by the court - to Indiana where 
they have a $100,000 limitation on medical malpractice 

·recovery. 

It becomes obvious to me that the poor family 
of that very, very unfortunate chilq who is that 

vegetable we talked about, cannot live long under any 
kind of care for $100,000. 

SEN'ATOR HUGHES: Commissioner, from the testimony 

that I have heard today, the medical profession seemed 
satisfied with the existing conditions. 

COMMISSIONER SHEERAN:· That is the Medical 

Society. That does not mean all professionals. There are 

107 



some 15,000 in New Jersey and there are some 6 '· 300 

covered by tbe Medical Society's policy. The others, 

many of them.are in the surplus lines market and are 
' 

not satisfied, but they are not organized. 

SENATOR HUGHES: · Well, you did mention the 

neurosurgeon which is the smaller group. In essence, 

the neurosurgeons - just to clarify my thinking - they 

undoubtedly receive the highest compensation for 

their work. And in turn, I am wondering whether 

their premiums aren't in line with their compensation, 

or parallel their compensation? 

COMMISSIONER SHEERAN: I would say that is 

true, and there is no question - that in the medical 

profession, the idea of a classification system 

and so on probably has some merit. 

SENATOR,HUGHES: What I am trying to point 

out is, the minority group here would reap the 

most benefit from the reinsurance facility. 

COMMISSIONER SHEERAN: Senator, I think there 

is a misunderstanding, then. The reinsurance facility 

does not aim at giving level premiums. There is nothing 

that changes the classification ·system. The neurosurgeons' 

pricing structure calls for $14,000 and he would have 

to pay $14,000. So .that any idea that this would change 

the pricing mechanism with this legislation is not 
. . 

correct. 

SENATOR HUGHES: What is their reason for 

objecting to it then? 

COMMISSIONER SHEERAN: The reason for supporting 

it is that they recognize that there is a monopoly~ that 

there is only one available company in the market. And 

I think they also realize that when you break that 

monopoly we will be able to see whether or not the 

pricing structure is in fact correct. 
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----------
SENATOR HUGHES: · Well, we have heard in 

previous testimony that there are ten companies offering 
-----~-----·--------- ... 

this insurance to doctors of New Jersey. 

COMMISSIONER SHEERAN: That is not so. 

SENATOR HUGHES: You did mention five or 

six names yourself, though~- is that correct? 

COMMISSIONER. SHEERAN: Yes. There are nine or · 

so that are immediately off that are doing hospitals. 

We are.getting that information now. I would say that 

we probably have over thirty, or thirty to forty, who 

are writing other business in this state that also 

write medical malpractice insurance in other states. It 

will substantially open the market, which is really 

the purpose of this legislation. It in no way means 

that we will not look further into it. It simply 

makes an available market, and then from there I 

think we can attack the basic issues involved. 

SENATOR HUGHES: How would this affect the . 

consumer? 

COMMISSIONER SHEERAN: It will affect the 

consumer.because it will assure: One, any insurance 

or·any person dealing with any medical facility, 

even our StaiBCollege of Medicine and Dentistry 

who have a malpractice problem,will be insured through 

a standard market company, and if in fact there were, 

for example,an insolvency of the standard market 

company, they would be insured. 

I think it will.insure us the right to 

examine for lower rates. Let me give you an example 

of that. In California, the rate for hospital day 

for medical malpractice in 1969 was 10¢ per day. Today 

it is $3.60 per patient day in a California hospital. 

Now, California isn't so far from us and it isn't so 

different from us. But I think it is inconceivable that 
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there is such a proliferation of medical malpractice 

cases or inc:ceases in awards in California that 

it could possibly have increased that much. I don't 

think that there would be any supportable data for 

that kind of increase. I think we have been powerless 

to really attack the problem. 

SENATOR HUGHES: Relative to California -

I don't like to degrade our state - but would you say 

that we are comparing apples with oranges from 

a population standpoint? What is the ratio of doctors 

in California per capita? 

COMMISSIONER SHEERAN: I really don't know 

that answer, but what I mean is that assuming we just 

look at California and look at a ten-cent per day 

cost,· for medical malpractice insurance, and assuming 

it was absolutely the worst bunch of doctors thaf 

were ever put together on this earth, and it went 

from 10¢ a day per patient day to $3.60 per 

patient day ---

SENATOR HUGHES:. How long a period of time? 

COMMISSIONER SHEERAN: From 1969 until tne 

present date. That is a fantastic increase. We would 

all be out of business at that kind of a rate increase. 

And that is what the consumer is picking up. And each 

year we find through the threats that exist in all of 

these states that are all interrelated -- you know, wEr 

can't separate or draw lines around our state. What 

I am saying is, that the monopolies that exist, exist 

state by state, territory by territory, and until.we 

as state officials can break that, saying that it was 

created by design or otherwise, but it was created and 

the fact does exist. 

SENATOR HUGHES: Would this effect in any way 

premiums of Blue Cross and Blue Shield? 
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COMMISSIONER SHEERAN: Well, it is affecting 

it right now. As these costs go up, they are directly 
re.lated to the pei:: hospital day costs. Now, as far as -

reductions in, for example, tort liabilities and so 
- on, to reducepremiwns, I don't know whether the doctors 

would reduce their fees. I haven't heard them say 

that. 
SENATOR HUGHES: I don't have any further 

questions. Do you have any questions, Senator 

Wallwork? 
SENATOR WALLWORK: Yes. Commissioner, you 

said you were powerless to attack the problem. Why 

~re you :powerles·s to attack the problem? 

COMMISSIONER SHEERAN: For the same reason 

_that Commissioner Ingram and the Commissioner from 

New York and the Commissioner in Maryland -- as soon 
as •· thes,i ·commissioners attacked the problem and -

-- looked into rates a~d so -on, the companies said 

they were pulling out of the state and left them 

with no available market. This happens, Senator. It 
just happened in Florida, I understand, the same problem. 

· · SENATOR WALLWORK: Can't you get the figures 

fro:m the companies~ or do you have the legislative 
·- -· ------·---·- ----- -

power to aU:di t 'the J':!ompany I s' books? 

COMMISSIO- SHEE~: My Chief Actuary can 
answer that. He-has been trying for how many years 
now to get it? 
P H I L I P P STERN: Yes, sir, we do 
have the power to get the data, but they are hard 

to get, beca~se the ·organization responsible for 

obtaining the data·.:i.s lax. 

Let me giv~ you an example. In 1972, the 

rating organization; !SO, put through a 50% increase 

in rates for hospitals. Somehow, through some combination 
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of circumstances, I didn't see it when it went through. 

When the Commissioner asked me to look at that, I 

started to exaimine the data. And I called them to 

my office and I pointed out the discrepancy, and I 

asked them if there was anything wrong with my 

reasoning or are these figures wrong. They said, yes, 

the figures were wrong, and there must be something 

wrong there. 

I went through a lot of work with the whole 

staff actually comparing the reported number of beds and 

the reported number of written premiums as used in those 

rate~making data with the bills which the hospital supplied. 

It was a very limited area where you.could make a 

complete survey, and we compared these two sources, 

and there was absolutely no correspondence between 

those two figures. The two sets of data looked like 

telephone numbers. 

I wrote a report which was sent to the 

rating organization, and on the basis of that report, 

the Commissioner ordered the rating organization to 

roll back the 50% increase. Now, normally that rating 

organization would have gone to court, because they never 

allow any commissioner to roll back their rates, and justly 

so. But our case was so strong that they did it. They later 

on made another filing, and they still did not satisfy me 

that they had corrected the errors. Most of these errors 

came from .t\rgonaut, and I am still looking at some 

more data. As a matter of fact, we have a filing from 

ISO now for a 250% increase. Let me see what your 

companies reported to you in te:ans of number of beds 

insured. We further are looking into the losses - the 

comparison the Commissioner referred to before - comparing 

paid losses with loss reserves. We have reams of work 

papers. We have to do it by hand, because we don't have 
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computers as the ·other companies have. We are using 

these data to see whether that huge loss development 

they talk about is justified. It may be justified, 

but I want to see the numbers. 

I want to mention to you that the two filings, 

the Argonaut filing and the ISO filing will be subject 

to public hearings. And in addition to the question 

of justifying the reported losses or the estimated 

losses, we are going to raise many, many issues affecting 

rate making, The Commissioner's point was that in the 

past and without an alternative,· if we ask too many 

questions the answer is, well, if we don't get these 

rates our companies are going to pull out. 

For example, Chubb,every year for a number 

of years they come down to the Department with the 

broker who handles the entire business, the sole 

broker, with a secretary of the Medical Society and 

says, here are the rates we agree to. And that's 

what they \\Tant. We do scrutinize them, and generally 

I would say that the Chubb requests have not been 

excessive, and as Mr. Alford said this morning, their 

increases have not been excessive and there is no 

comparison to what Argonaut has done. 

We really have no choice, because if the 

Commissioner does not approve what the Insurance 

Committee and the broker and the company agree to, 

then there is no alternative, because that is the 

only carrier providing the coverage today. 

I also want to mention to you this, and 

picture this. every doctor in New Jersey who is a 

member of the Medical Society has to go through the 

door of one broker. If I don't like the check-out 

clerk in the A&P, I can go to Shop-Rite, but if a 
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doctor doesn't like the broker, he still has to go 

to his store to get insurance, and that is the 

monopoly Mr. Byrne of the Agents Association referred 
to. The whole thing is -,unsound. It is atypical of the 

industry. The insurance industry is regulated 

as a competitive business, but here you have a 

monopoly. 'fh~ power of the Commissioner is simply 

not designed to meet a monopoly. 
SENATOR WALLWORK: Well, with this reinsurance 

pool, what assurance can you give this committee that 

you are going to, in effect, break the monopoly that 

you allege and that there will be competition? 

COMMISSIONER SHEERAN: Senator, I have named 

some of the companies involved who do substantial 

business in our state. They supply another part of 

the market. They selectively have not gotten into the 

medical malpractice business, because they have some 

other state, very frankly, and our supplier isn't 

interfering in that state. So that these companies 

want the business in New Jersey. It is profitable. 

We are a fair state and they will stay here. We have 
al:i:.e ady h,ad meetings, and I asked at the meeting, Tf ___ _ 
anyone had anything they would like to say, any 

objections to the basic concept, and at that meeting 

which was with nine other companies involved, I don't 
recall any position that was in opposition to it. 

SENATOR WALLWORK: Are you implying that Aetna 

and St. Pat'.l and these other carriers ·would definitely 

come in and participate in this reinsurance pool, and 

they expressed that they would approve that and do 

it basically ---

COMMISSIONER SHEERAN: They have already met 
with us, yesw 
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~--------
SENATOR WALLWORK: What did they indicate? 

COMMISSIONER.SHEERAN: They indicated that they 

would work with us towards accomplishing what we 

hope to be the framework of the operative parts of 

the reinsura~ce facility, which you will see in there 

calls for the formation of a reinsurance facility with 

a board.of dire~tors and so on. 

SENATOR WALLWORK: I think that we should, 

Mr. Chairman, get an expression from these individual 

companies as to what their recommendations specifically 

are, so we have it on the record. I would be very 

interested in that. 

Let's say that they came in and you had 

ten or twelve companies in this program. Is that 

what you visualize? 

COMMISSIONER SHEERAN: It's hard to say. I' 

would say that there could be a larger number. We 

are g~ttingthat information now. We have written 

to all the companies. 

SENATOR WALLWORK: Approximately how many 

would you visualize? 

COMMISSIONER SHEERAN: I would say anywhere 

from ten to thirty. But that is more than one or two. 

SENATOR WALLWORK: All right, now, what if all 

of these companies were to 
I 

COMMIS.SIONER SHEERAN: Excuse me, to be more clear, 

they worked with us on the plan of operation for a 

ref-nsurance facility generally very cooperatively, but 

_they did reserve within themselves the right to oppose 

it. 

SENATOR WALLWORK: That was reinsurance specifically 

on medical malpractice or on a different type of 

insurance? 

COMMISSIONER SHEERAN: On medical malpractice. They 
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worked with us on the assumption that if the measure 

is passed, then we will need a mechanism to have it 

work. In fairness, to be precise in that statement, 

they worked with us in developing that, but reserved 

the right to oppose the concept, and I think you 

have probably heard that opposition expressed here 

today. 

SENATOR WALLWORK: I didn't hear it from 

ten or twelve of the companies. 

COMMISSIONER SHEERAN: You probably heard 

that from the·ir associations, the AIA being one, 

and I think the mutual companies had a spokesman. 

SENATOR WALLWORK: So I understand correctly 

in my own mind, are you saying in effect then that they 

said they wouldrbe cooperative, but they don't support 

the program? 

COMMISSIONER SHEERAN: I would say that 

that's probably a more precise statement, and they 

generally are cooperative when there is legislation. 

SENATOR WALLWORK: Now, what if these ten 

or fifteen or twenty companies came in and they said, 

well, here we are, and they dumped everything into the 

pool? What would you do? 

COMMISSIONER SHEERAN: Well, we would proceed 

with it. They will handle those claims, and there is 

no mason - there is absolutely no reason - why that 

should be 2. catastrophe~ There is a pure premium 

development, and that pure premium would be devoted 

toward the reinsurance facility for the purpose of 

paying claims and claims expenses. Now, if they do 

this, I don't consider it a disaster. I think the 

more they put in, the better result we will find in 

the reinsurance facility itself. If the companies 

are selective and they pick out what they consider the 
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bad risks, we will probably f.ind some bit of bad 

experience in there, because they will pick out those 

practitioners that should have been policed probably.by 

their own profession or those that should not have been· 

practicing, and will not keep them as their own risk but 

put them into the facility. I do think that the more 

people that go in, the better the experience. 

Our rate will be calculated so that a company 

can make a ::ceasonable, fair profit under the terms of 

the >Statute. 

SElm.'l'OR WALLWORK: Well, who would end up 

then doing this calculation, and who would end up 

then handling the facts and the figures and seeing 

that everything was being operated properly'? 

COMMISSIONER SHEERAN: 'l'he board of directors 

as set forth.in the statute, which is made up mainly 

of industry·people. 

SENATOR WALLWORK: If the board of directors 

did that, which in effect would be the industry people 

policing themselves - the way I can·understand it 

from this legislation - how will you be able to check 

and see that :they are policing themselves properly? 

COMMISSIONER SHEERAN: We do that now with the 

fair plan. We do it with the assigned risk plan and 

so on. 'l'heyhave a board of directors, but we check 
that. As a matter of fact, I have just finished with 

the fair plan and made a very careful analysis of that. 

We would analyze it very carefully. 

SENATOR WALLWORK: Well, how many people do 

you have available to do that? Because you are 

talking about checking on accident insurance with 

automobiles and other types of insurance, but this 

is a very difficult field, from what I can gather here 

today, to d~ this. 
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. The money wen 
COMMISSIONER SHEERAN: I think I will ask my the company t 

actuary. We are fortunate. We have, I think, the best kept there. 
available actuary. 

MR. STERN: 

be the same as today. 

Sir, the rate-making process 

The normal process is that 

provides insu 
would from the voll: 

the . deficit over 
rating organization or an individual company presents fair plan mar 

the experience _and the rate filer's interpretation of a reirobursemE 

the data. They bring the data to us, and we check checking of 1 

them to the best of our ability. It doesn't mean going around to th 
into every detail. Under certain circumstances, like 

in this case of the hospital filing, we do go into 

great details~ otherwise, we usually can accept the 

data and only make overall checks, and they are valid 

and reliable. 

We would not need more personnel than we 

have today. We would handle their rate filings the 

way we always do. 

what.kind of rates 

would be that the 

The same people would decide on 

they want. The only difference 

experience would be broken down 

into two pieces. The business voluntarily retained 
by the conpanies would be the basis for rate making, 

and that should become a profitable line of business, 

the business seeded to the reinsurance facility that 
should reflect the residue,· the undesireable business · 

The deficit would be calculated and it would be 

determined how that deficit would be spread out as 

ari addition to the otherwise calculated· rate 
Now, we have a precedent for that in our 

fair plan. In 1968, the Legislature established 

a mechanism to provide fire insurance to people 

who can't get the insurance. At the same time, of 
course, because this is a broad-based line of insurance, 

a surcharge was placed on all fire insurance policies 

and property insurance policies, including home owners. 

118 

for so many 

dollars and 

and makes th 

to operate. 
I, • 

transaction. 

It is our fc 

ThE 

what we are 
. operates 1r 

.. - . -- -

association 
SE 

the mechani 
system here 

more complE 

or fire im 

unable -- ' 
i: 

M 

recently 1 

it 

s 

like ten c 
:r,, 

years. 



The money went from the insured to the company, from 

the company to the department, to the treasury, and it is 

kept there. Then the fair plan was established,. which 

provides insurance for those people who cannot get it 

from the voluntary market. The fair plan divulged a 

deficit over a period of time. From time to time the 

fair· plan manager applies to the ComrnI.s-sioner for 

a reimbursement. supported by data. We do a clerical 

checking of the request. The Commissioner passes 

around to the treasury the request to make out a check 

for so many thousands or hundreds of thousands of 

dollars and the mon~y goes back to the fair plan 

and makes the plan whole again so it can continue 

to operate. It is a very simple bookkeeping 

transaction. It does not involve hiring of more people. 

It is our facility.· 

The difference between the fair plan and 

what we are talking 3.bout here is the fair plan 

operates like an insurance company or joint underwriting 
. . 

associatfon. 

SENATOR WALLWORK: I basically understand 

the mechanics of it, but are we not talking about a 

system here on medical malpractice that is much 

more complex than handling automotive problems 

or fire insurance problems, and therefore you are 

unable -- what is the aver~ge length of a claim? 

How long is it on the bookg? 

MR. STERN: Well, the figures I have seen 

recently look like four or five years would be the 

bulk of it. 

SENATOR WALLWORK: ·well, isn't it more 

like ten or twelve years? How long is the tail? 

MR. STERN: Well, 8ome hang on up to 

ten years. 
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SEN.ATOR WALLWORK: What is the average? 

MR. STERN: I would say most cases are settled 

between the sixth and the eighth year or so. That is 

taking into account today's rate making. There are 

actuarial techniques which I use with some success. 

I don't say it is sure fire, because six or eight 

years is a long time, but you have the same problem 

with automobile insurance where some claims hang on 

for three, four or five years. We get the proper 

data and we are able to measure the change in losses 

and the number of claims and project it and apply 

it to the more recent immature experience. It is 

not an insurmountable problem. It does not require 

additional personnel, either here in our department, 

or in the insurance companies. 

SBNATOR WALLWORK: How many people would you 

have available for this? I am concerned about the expertise. 

How are you going to actually hold down costs to the 

consumer? That is what we are all concerned about. How 

will you make sure that everyone has reasonable insurance 

at reasonable rates? That is the bottom line that concerns 

me. How_~i~~ xou do it through this mechanism? 
.. ' - ·----:- ... ,, .,f. ,, -~,----· !--- - ... ··- -- . -~ 

MR. STERN: This mechanism will in no way 

affect the rate-making process except that you would 

separate the residue, which is a very simple matter. 

SENATOR WALLWORK: Well, what if the residue 

is 90% or 95% or 100%? 
MR. STERN: If it goes that far, then we 

have a new problem which would have to be dealt with, 

in terms of rate-making, somewhat differently than what 

I explained right now to you. But it still could be 

handled. I see no problem in dealing with the 

statistics on either basis for rate making. 
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SENATOR WALLWORK: I asked the people from 

Chubb and Company earlier how many people they have 

just working on medical malpractice. How many people 

do they ha'Je : do you know? 

MR. STERN: Well, Mr. Hoffman said he 

has about four people in the actuarial department, 

and then he mentioned the fact that when they do 

some work,theycheck back with underwriters and claims 

people to review their work. 

Now, of course, if he says he has four 

people, he is probably talking about doing work 

for many states for many more subdivisions of malpractice 

and I'm not even sure that all four of them work all 

year long on malpractice only. But again I want to 

stress that our work would not change substantially. 

The only difference would be that when we sit 

down with the rate filer, we would sit down in the 

same relationship as we do, for example, when we 

get a filing for a private passenger.rate revision. 

We can sit down as equals. We know that we have to 

take care of the company's justified demands, but we 

don't have tc worry about the company walking out 

if they don't get their increase. 

SENATOR WALLWORK: Now, because it is 

a New Jersey based company, I assume they wouldn't 

be able to walk out. Have you had an opportunity 

to check Chubb and Sons medical malpractice program? 

MR. STERN: If you say program, are you 

talking abour. statistics for rate making? 

SENATOR WALLWORK: Yes. 

MR. STERN: We have not so far looked into 

their detailed statistics. I have a great deal of 

confidence that their statistics are a great deal better 
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than, for example, the Argonaut statistics, because 

they are a well-staffed company, and Mr. Hoffman is 

a very good actuary. I don't expect to find any great 

surprises. Chubb has been handicapped in using 

rate-making statistics, because in all rate making 

you have to use old data. In malpractice , that ' s 

even older normally than liability insurance, and 

to a great extent we have to rely on statistics 

accumulated from the time when Warsaw and American 

Mutual .. were the carriers I and they don It seem to 

have the best statistics. 

As a matter of fact, Chubb makes 

all kinds of judgement allowances for differences 

in conditions reflected by the old experience 

by the employers of the American Mutual and their 

own •. Now we are coming out of that period. They 

are going to have more genuine Chubb data, and I 

think they are going to be better than the old data. 

SENATOR WALLWORK: Who checks on Argonaut then, 

for instance'? That's a California based company? 

CO~.MISSIONER SHEERAN: Yes. 

SENATOR WALLWORK: Are they in a financial 

problem here? Is that the reason for their pulling 

out of medical malpractice and is that why they are 

trying to raise rates in certain areas so high? Has 

the California Insurance Commissioner inspected them 

and given detailed information on that so we would 

have that available as a cross-check on other 

carriers?· 

MR. STERN: If you are talking about the 

solvency of the company, that is one kind of check. 

That is based on a document called the Annual 

Statement and supporting information. 
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SEl~ATOR WALLWORK: I'm talking just on their 

medical malpractice. 
MR. STERN: You are talking about their 

rate-making experience? 
SENATOR WALLWORK: Yes. 

MR. STERN:. No, I do not believe that the 

California. Insu~ance Department checks, because 
California is one of the states that does • not even 
require the' reporting of statistics, but within New Jersey we can. 

check on their own data. As a matter of fact, 

the Commissioner has approved my plans to make 

a very exacting check of the Argonaut statistics. 

We plan to check their records before.we go to 

a hearing on their file. 

SENATOR WALLWORK: Don't you think that 

it would be important to have this factual 
information; a:rid all of the information, so f··ar 

as what the financial conditions are of these various 

companies in their experience ratings in medical 
malpractice,before 'vie J?lunge into a program ·of this 

nature, wltich,· it would seem to me, would be 

rather difficult to-disband, if sometime in the 

future it ·could be disbanded? 

MR. STERN: Well, I don't think there is 

a direct r~iationship between the solvency of 
the compan~es,,their_rnethod of collecting and 
reporting statisti9s an.d this program. Any· rate
making programrequires good statistics. The 
effort· wbuld .· be exactly the same; whether we have 

.· . . 

ou:11 present.system, whether we have an underwriting 

associa~ion, or whether we have the reinsurance 

facility •. ··. The requirements of the solvency are the 

same,· so that the adoption of this program will have 

no effect on the mechanics of rate making or the 
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mechanics of collecting statistics· or checking on 

statistics. It will only give us an alternative. 
·if a company didn't want to go out of business, 

they would not be compelled to hold the business. 

have made t 

Tt 

That iijBernstein l 

· .. companies r 

If they don't want to insure -- let me correct that. 

If they don't want to assume the risk of insuring 

a certain hospi!,al or a certain doctor, they would be 

able, 1:>y a simple bookkee.ping transaction, to 
transfer the risk to the reinsurance facility. They 

would continue to service the risk, that is, to issue 

endorsements, issue the policy, investigate claims, and 

they would be paid for that function out of the normal 

provisions for expenses in the rates. 

SENATOR WALLWORK: Would they really be in a 

position to handle these cases in a routine manner and 

· poor servic 

provision 
a real dan 

-. yourself n 
·.· number of 

business, 

type.. Th.E 
foreign-b; 

companies 

expect th 

responsib 

handle the paperwork_, because they would be reimbursed for.. . Commissic 
all costs plus make a small profit? , legislatJ 

MR. STERN: Senator~. are you asking 
can_do it as efficiently as they could do it 

SENATOR WALLWORK: In effect, yes. 

if they 

otherwise? 

MR.· STERN: Well, that question came up in 
many meetings before in connection with other 

"" 
situations, ·and I think the answer of a responsible 

company is that they don't have different standards 

when it comes to dealing with one type of insured 

versus another type of insured or one type of 
claimant versos another type of claimant. Their 
claims personnel is trained to respond in a certain 

manner, and they always try to do the best possible 

job for the company and the claimant. I don't see 

any reason why a claims adjuster would be 1·ess careful 

in settling a malpractice claim than he would settle 

a product liability claim. I think responsible companies 
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have made that statement to me, that they·see·no reason. 

There is a fear expressed, and 1 think Mr. 

Bernstein referred to that when he said that some 

companies may enter the field recklessly and provide 

poor service and try to make money on the expense 

provision in the• rates. I don't think there is 
a real danger of that happening, because, a~ you 

. . 
yourself noted before, there are only a limited 

,number of .companies who will be writing that 

business, and they a~e companies of the responsible 
type. They are not gateways or companies li.ke the 

foreign-based companies •. These are responsible. 

companies, ·and I don't think anybody should 

· expect that.• they will act in any way less 

responsibly.than they do in their regular business • 

. SENATOR WALLWORK: Well, won't the· 

Commissioner of Insurance in effect under this 

legislation then become the main person in determining 

the actuarial costs if a good percentage of the 

companies end up dumping it into the reinsurance 

program? 

MR~- STERN: No: no, it would not • 
. SENATOR WALLWORK: In other words, I 

visualize that'if this doesn't go the way you 

think it is going to go, and if 80% or 7.5% or 
90% of the claims go into the reinsurance po~l, 
you are going.to have four people there that·are 
going to be trying to do something that is 

practically an impossible task. 

MR. STERN: Sir, the reinsurance facility 

will have no actuaries, no claim adjusters, no 

underwriters. It is a bookkeeping transaction. They 

would receive the premiums and credit the company with 
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the premiu..~s received and they would receive pa~ts 

of losses paid and parts of losses incurred and credit 

the insurance company for it. 

SENATOR WALLWORK: Yes, but how will you know 

that the claims are accurate? How will you be able 

to project for a ten-year period? How will you know 

that yo~ are .going to be covering all these contingencies? 

Somebody is going to have to make those judgements and 

those decisions. 

MR. STERN: The company writing the risk would 

still keep the statistics~ Let's assume Chubb 

insures a Dr. Brown, and they decided to seed that 

business. As soon as the doctor's premium is 

$1,000, Chubb says, $800 is for losses and $200 . . 
covers our expenses. Chubb would notify the 

reinsurance facility,which is just a bookkeeping 

place, that Dr. Brown is seeded and give the parties the number 

and transmit $800, which is the loss portion of the 

rate, and retain the $200. Chubb will now perform 

all the functions it performs on any other risk, 

including settling a claim if it comes up. 

If a claim report is made, the company 

would establish a loss reserve and investigate and 

eventually pay. Chubb would keep the records. When 

the payment is made, they would notify the facility 

that they paid $2000. 

Now, taking these two transactions one 

against the other, they send the facility $800 arid 

they paid out $2,000. The facility owes them $1,200. 

And now picture that as a function carried out in 

bulk, with, let's say, quarterly accounting between 

the companies and the facility. The whole thing 

becomes a bookkeeping transaction. All other functions, 

underwriting, policy service, claims investigation 

and payment are performed by the company. 
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SENATOR WALLWORK: Yes, I understand that. 

But say I am and insurance executive - which I am 

not - and I know that it is in the pool. The profit 

motive is then removed in effect, is it not? 

MR. STERN: No. For the pool business, yes, 

sir. 

SENATOR WALLWORK: And say the pool business 

becomes 100%. Am I going to have my best people 

working in this area? Am I going to be giving my 

full attenti'on or a portion of my executive 

attention to make sure that that is going to operate 

efficiently and effectively, or are they going to 

say, "Well,· there it is~ dump it in the pool." And 

who ends up paying? In my -opinion what haP,pens is-,- it is 

just a mechanism that becomes a shell, because I 

could see then that there would be no one but the 

Insurance Department setting up the program and 

operating in effect the pool and there would be 

no balance. So I see no assurance that there would 

be a savings to the consumer. On the other hand, I 

see that it could run away and the responsible companies 

will move out of the field and say,"Well, there it is. 

You handle' it~ 11 

That is the problem. Would you explain 

to me how that·isn't.going to happen, because that 

is what I ha~e a grave doubt about. 

MR. STERN: Well, first, there would be 

a saving, actually, an expense saving in handling 

business through the pool. Because if companies 

do dump everything into the pool, the pool would 

accumulate the funds and invest them, .and these 

investment returns and loss reserves are very 

substantial on medical malpractice, so 

SENATOR WALLWORK: Excuse me, would you give 

me that sentence again? 
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MR. STERN: Well, today a company may 

hold a loss reserve for six to eight years. If rate 

levels are adequate, the company can reap a very 

substantial profit out of the investment of these 

loss reserves, but if rates are inadequate, the 

loss portion is absorbed very quickly and spent 

and therefore nothing is available. 

If the companies seed all the business 

in the pool, the pool will become a very big 

investor. So that will increase the pool's facility. 

SENATOR WALLWORK: Who .does the investing 

in the pool? ·Who sees that the-investments are 

put in the pool? 

MR. STERN: The underwriting association 

would have to have some part-time personnel. They 

would have a general manager, some computer personnel 

and a treasurer who has to take care of the money. 

SENATOR WALLWORK: Who supplies that? 

MR. STERN: Well, there is already in 

existence an organization which handles similar 

activities for automobile reinsurance facilities 

in three states. We contacted that organization 

and asked whether they would be able to assume - it 

is a company supported organization - the additional 

work for the medical malpractice pool. Their answer 

was a cautious, "We will cooperate and then review 

what we have to do later on." If you really have 

a reinsurance facility for medical malpractice, the 

additional work could easily be absorbed by that 

organization with existing personnel, with a minimum 

of additional requirements. 

SENATOR WALLWORK: But isn't that the crux 

of the problem, and why we are here? Because if 

you could equate the way you can with fire insurance 
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or forms of casualty insurance, there is no real 

problem, because most companies have that expertise. 

But how many companies, in your opinion, really have 

the expertise to move and are knowledgeable and can 

solve the problems- in medical malpractice? 

MR ... STERN: Probably about ten companies 

in the state. May I address myself to this point 

now? I realiza that some companies may not have 

the expertise to handle it. When-we discussed the 

plan of operations with the group of companies, it 

was not even a committee. I suggested that if there 

is a company that does not have personnel in New Jersey, 

arrangements could be made for a designated carrier 

to assume that workload for that company. The designated 

carrier approach is a part of the reinsurance facility 

on automobiles in North Carolina, South Carolina, 

and Massachusattes. Again, it is a device which 

can be. applied,.and the plan of operations, which will 

be much more specific than the propo~ed statute, will 

fill in in those areas. So that if a company that does not 

have the expertise in New Jersey should get an 

application, they could have a designated carrier and 

simplytrarisfer their business to that carrier - let's 

say, like Chubb or St. Paul - and. they would do the 

work for them· f·or the same compensation. 

SENATOR WALLWORK: Well, I would say that it 

would be safe to say that the pool would have a 

shortage somewhere along the line. 

MR. STERN: A deficit. 

SENATOR WALLWORK: A deficit. How then would 

you raise the deficit to fund the pool and make it 

hold? 

MR. STERN: It would become an addition to 

the otherwise established rate. 
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SENATOR WALLWORK: Specifically who pays_it? 

MR. STERN: The insured. Just as you and I 

have been paying for the insurance development fund 

over a number of years, through an additional 

line in our home owner.' s policy for the insurance 

development fund, and the charge was 3%. 

SENATOR WALLWORK: But then how can you 

guarantee to us that under this program and this 

legislation you will be able to have the 

medical malpra~tice at a lesser rate? Because if the 

pool becomes so large, don't you then possibly have 

a tiger by the tail, which you are not able to control? 

That is the point. I don't know -- in my mind the question 

is, when shortages come up, how is the program going 

to be made solvent? Who is going to pay it, and what 

guarantee is there that this legislation will do the 

job more eff1ciently than some other program? 

MR. STERN: Well, first, the establishment of 

a reinsurance facility or an underwriting association 

or any other device will not change the cost of 

insurance. The same number of claims will be made. 

The same dollars will be paid out. And the same expenses 

will be incurred, plus possibly some additional expense 

in handling the reinsurance facility, which should not 

be significant. 

This proposal does not in any way change the 1 

cost of insurance. All it does is provide a secondary 

source of obtaining coverage. That is the only effect 

of this proposal. 

COMMISSIONER SHEERAN: I would like to comment 

on that. Mr. Stern said that this in no way will 

change the cost of insurance, Senator, and I do not 

subscribe to that. I say it will have a monumental change 
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on the cost of insurance. And I will give as an example 

our own State Hospital Medical and Dental .School. Obviously, 

the 560 some thousand dollars that is being charged 

to them does not square with fact. As I read the 

letter from our own state insurance person that 

indicates a 34% loss, a 7% loss and a 17% loss 

in three years, and on top of that, those three 

years of experience,they got an increase of some 

560 some thousand dollars. If that were a standard 

carrier, it would have to be in accordance with 

our- established rate system, and it would not be 

by a non-admitted carrier whom we have no control 

over. We do-not control those people. 

The podiatrists who received the notice 

that they were going to be increased from $125 to 

$1,000, . I guarantee you that there will be no support 

for that kind of _an increase. The ridiculous 

position that we got from. -- at least in my judgement 

and at least' on its face ridiculous -- the Argonaut 

Company who,came in with what is an artful statement 

asking for 410.8% increase, I am so curious to find 

out what . that , • 8% on the 410 was. I just can't _ 

wait until,I get that answer. These are the kinds of 

things that we are going to be able to attack. 

When you talk about the pool itself our 

fair plan took care of the houses in our own county of 

Essex in the Newark area, the down neck areas 

a~d so on, that no other company would write. When 

we started the fair plan, it was thought that it 

was going to operate at a terrific deficit. All of 

that business was thrown into the pool. Well, it 

wasn't long before the companies found it to be very 

profitable, and they reduced the amount of business 

substantially. They used about one-third of the space 
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that was ne~essary to run the fair plan before, because 

the compar.ies will not give away good business. And 

when they get in and our rates are fair, they a~e 

going to find that many doctors do not have malpractice 

problems. Many hospitals have nominal malpractice 

problems, and they are going to keep the good business. 

What really is going to happen is that the companies 

are now going to do their work. They are g9ing 

to sharpen their pencils, and their underwriters are 

not going to send good business in, because they 

want to make money on the good business. 

And I still say that our rate making~ if 

it is calculated correctly, and they threw 100% of 

the business into the pool servicing the accounts, 

we will find that it will operate as a business. The 

pool will end up making money, because our rates 

are so calculated. 

B1.1t all of these thousands of health care 

providers, who now do not have an available standard 

market will have it. That is the only difference 

here. And I say that our rate-making capabilities 

will be increased by many, many fold. 

Do you disagree? 

MR. STERN: I agree, and I am glad to 

stand corrected, because I was thinking of the 

legitimate, honest kind of insurance business, 

and I forgot all about this big area which is· 

really a rip-off on the public, and that is 

the non-admitted insurers. That will make a 

big.difference on the overall payments by the 

medical profession. 

SENATOR WALLWORK: I know time is getting 

along, and you have been very patient, and I think 

the connnittee is quite interested that we get all 
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the facts on the table. We have been talking about 

concepts. I am not going to go into a great deal 

of detail on the specifics in the bill, if the 

committee supports the bill, but I do want to 

ask a couple of quick questions. 

W'nat kinds·of insurance does this bill 

apply? :i:sn 't this definition of medical malpractice 

liability insurance rather open-ended? It could 

almost be construed that the practice of any 

licensed medical practitioner or the operation 

of any health care facility -- would that include 

patients that slip on the floor or injured in 

an automobile accident? I think it could be 

construed, could it not? 

MR. STERN: Well, whenever the person is 

a medical practitioner and the liability is based 

on either what he did or what he failed to do: his 

medical policy will pick up. 

COMMISSIONER SHEERAN: Senator, I can 

give you an example of what you have just said. There 

is a person·with a fractured leg, and he has a need 

to be serviced in his bed, a bedpan problem, and the 

nurse in the hospital, for example, were to say, "Now, 

you go take care of yourself. There is a facility 

there." I think the chances are that if he wasn't 

shown how to walk with a cane or crutch or something 

that that could possibly fall into the area of a 

medical malpractice, because he hadn't learned how to 

use.that crutch. But generally speaking, you are talking 

about an automobile liability. That is not a medical 

malpractice.· Or the ordinary slip on the floo:r, if you 
- ~ . 

went to visit in the hospital, that would not be 

a medical malpractice. That would be another kind 

of negligence that they would have to prove. 
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SENATOR WALLWORK: What I am suggesting is 

that maybe there ought to be a tightening up of the 

definition and specifically say "rendering of those 

professional services." I think that that is one 

of the points I wanted to make. 

You don't know how many insurance companies, 

then,would actually issue medical malpractice 

insurance in tbe state based on this? 

COMMISSIONER SHEERAN: I would say a minimum 

of ten, but we·have a questionnaire out now that is 

making specific inquiry of every carrier that writes 

general liability in our state as to whether or not 

they write medical malpractice and to what extent 

in any other state. 

SENATOR WALLWORK: Do you have sufficient 

staff to supervise them? 

COMM!SSIONER SHEERAN: Yes. We work 

thin, but I would tell you that there is no 

question in my mind that we will be better able 

to do our job in this area, which we are now 

responsible for doing anyhow. If we have this 

kind of facility, it will give us better control. 

SEl~ATOR WALLWORK: Once this association 

becomes operative, if the legislation passes, can it 

ever be terminated? 

COMMISSIONER SHEERAN: Yes. I would say 

so. I think if we normalize this market, and it 

develops into a normal, functioning market, which 

it is not today, here, or any other place that I know, 

that it could be terminated simply by legislation. 

Although, I can tell you that a residual market 

problem in insurance is not only confined to medical 

malpractice - and I have spoken to the legislature 

before. I think that not 5% as was suggested by George 

134 

n 

a.s 

Co1 

Pre 

is 

tor 

CUttj 

faiii. 

have t 
Of mon, 

today a. 
leaders 

the fail 
l:'e . s.2.dua1 



Bernstein and the automobile market, but probably 

closer to 30% of the people in New Jersey are rejected 

in the standard market. We have secondary market 

c~mpanies that feed, in my judgement, on the. selectivity 

or the creaming of the market by the major companies, 

so that a reinsurance facility has a broader base. It 

makes an essential product.- which I consider medical 

malpractice, as well as automobile or home insurance - and 

an essential market available to all of 

the citizens who need that insurance in this state, 

without the selectivity of the insurance industry. 

in other words, the creaming of the market, and leaving 

many people without an available market. 

The conept in itself, I think, is fundamentally 

right. It doesn't take any of the rights away 

from the companies,·but it does not permit them to 

selectively pick the people whom they will or will 

not insure,. ' Our pricing mechanism will be so 

calculated, because we believe that your resp:>nsibility 

as you will'assign it to us,to make sure that the 

companies make a resonable profit but not an excessive 

profit, is to be observed by us. I don't believe it 

is in the consumer interest, for example, for a company 

to not make money. I think that is the worse thing 

we could prcbably do for a consumer, because they start 

cutting corners. They start cutting claims. They start 

failing to service that person. But I think we also 

have to make mire that they don't get an excessive amount 

of money. 

I believe that George Bernstein, who was here 

today and spoke in opposition to this, is one of the 

leaders in this country, in my judgement, in recognizing . 

. the failures of the industry as it dealt with the 

residual market physician. Now, George has taken the 



position tod&y that is apparently in opposition to 

what I am trying to do for this State. But George 

has the responsibility today that is different than 

mine. He was the Federal Administrator. Today he 

is representing a company who has the market in New 

Jersey. I am not saying there is anything wrong with 

that. I don'.t imply that or say it. However, my_ 

responsibility, as I see it, is to have an available 

market of insurance, a norrnalizQd market for thQ 

people of the State of New Jersey. There i~n•t one 

of us sitting here, either in the Senate or otherwise, 

that had anything to do, in my judgement, with the 

abnormal market that we have today. And any response 

from industry which, today, is purely defensive, because 

they did not take the initiatives they should have taken 

when they knew this problem existed. And now when we 

are taking that initiative, as I said before, in New 

York you find that the AIA has opposition to the JUA 

and here they support it. I say that is the way it 

goes. We have to fight our problems, it seems to me, 

as they arise. And we have to do it, and once we do, 

I don't think we can or should be taken out of the 

problem. 

SENATOR WALLWORK: One final question. I had 

a few others, but just one final question. You say there 

is a crisis today and other speakers have said there 

isn't a crisis. 

COMMISSIONER SHEERAN: Yes, there is. 

SENATOR WALLWORK: Would the Senate Concurrent 

Resolution, · whid1-- sets up the group to do the study 

to come back with recommendations, would that be a 

better vehicle, in light of the actions in New Jersey 

today,to get at the root cause and to do something 

to make sure that people can afford malpractice, so 
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far as the. practitioners, and therefore protect 

the patients. Would that be a better route to take 

over the short-term as compared with A-1552. 

COMMISSIONER SHEERAN: Senator, I think 

· they are two different problems. That is why I 

tried to say at the outset that we are talking about 

availability of insurance. Now we are talking, I think, 

through that hearing.- and I talked to Senator Greenberg 

about it, and we are going to, of course, give whatever 

input we can - about the change in the tort 

system, a change in the statute of limitations, and 

considerations of those changes which are very, very 

deep problems, but it does not reflect upon this issue 

of the availability. I think if we have a fully 

available market, we are going to be stronger as 

we address ourselves to the issues that involve the 

root question of cost. 

We still can't t~1i you, and no state in 

my judgement can tell you, the real facts on·cost. It 

is just not available to us, because under this 

monopolistic system, when you try to get to the root 

problems of cost, they can tell you they are pulling 

out, they are not .going to give you the information, 

and you may think you have power, but you don't, just 

like John Ingram in.North Carolina didn't. He said 

they.were only entitled to 5%, and they said, "Goodbye, 

Connnissioner, we are leaving your state with no 

available market. " And he. had to give them 82% , 

knowing that is was wrong, knowing · that they were 

getting an excessive profit. That is what we are 

really talking about here. I say we are thirty days 

away from a real crisis, because just as we walk out 

of here today, if Chubb and Sons gave us a thirty-day 

notice that they were leaving, we have the same problem 
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we faced with~rgonaut. It goes on, and St. Paul could 

do the same thing. So that it's not something that is 

far away from us, and we are not immuned, and there 

is no line drawn around the State of New Jersey. 

SENATOR WALLWORK: Commissioner, would Argonaut 

be in this pool? 

COMMISSIONER SHEERAN: Argonaut would be 

in this pool, and they should be in this pool. Right 

now they are looking for a 410.8% increase. They are 

capable of handling the cases. They have the 

capabilities by way of personnel in handling these cases. 

All they are doing is using the power of the monopoly 

again to force us to give them a rate increase. 

I looked at their statement. I told you that 

it is available to you. I can show you, one, what our 

Hospital Association described as a 268% over-reserve 

by Argonaut 1 · and, two, I can .show you their own 

statement showing that this year they have pumped 

170 million dollars into their reserve, ·while they 

are saying that they are having an underwriting loss 

of 80 some million. It doesn't make sense, and it 

doesn't add up. 

SENATOR WALLWORK: Well, does this type of 

legislation then penalize a good operating company 

when it is trying tobe honest and fair and get the 

fly-by-nights off the hook? 

COMMISSIONER SHEERAN: No, I don't think any 

company we riamed is a fly-by-night company here. And I 

don't think that in our standard market that we are going 

to be talking about fly-by-night companies. The only 

way we get fly~by-night companies in this state, and 

the only way any state gets fly-by-night companies is 

when you have a market to be serviced which is the 

unwanted insureds cy the standard company. I am talking 
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about the kinds of _things that the podiatrist had to 

face here with a demand for a 700% increase. They are 

fine people. But they can't be and were not written 

on the standard market, because nobody wanted them. 

That is really where it is. 

SENATOR WALLWORK: Well, what I really meant 

by that was I get the impression from you that you 

feel that Argonaut is not being fair. 

COMMISSIONER SHEERAN: Yes, I beleive that 

to be true. And I'll say, if you.go around the 

country, you will·find company after company after 

company that sits in that position of being the 

carrier. They use the same mechanism for getting 

addi tonal rat.es. 

SENATOR HUGHES: One or two further questions, 

Commissioner,; The statistics which I had asked of Mr. 

S_a,lkind e 4;-lier, _he said_ S~f!l!!L ~nsurance compan:1,es 

provide the..'n in other states, but not in New· Jersey. 

I askedhim if he had documentation of thfs, and he 

said that you have the statistics. 

COMMISSIONER SHEERAN: Yes. We have circulated 

a qqestionnaire to every company writing general 

lines of business in this state, asking them if they 

write med_ical malpractice 
SENATOR HUGHES: This is not available at the 

present time; though? 

COMMISSIONER SHEERAN: No, but it is being 

developed rapidly. I think we will have it in a few 

days~ We have to analyze that, because it was 
suggested nere··-t11a-E· if a company wrote 

one medical malpractice,in one hospital,in one 

state, would we want them or not. I think the bill 
refers to a -.. substantiai" number. 
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SENATOR HUGHES: I notice in the statistics that the 

Committee received from Chubb and Son that from the approximate 

seven thousand doctors insured by them only nineteen 

are in what you call the high risk or the 

surcharge field. Now, that seems like an infinitesimal 

percentage. Also, my question is, the average fee, 

according to what has been pointed out and stated 

is $2,000 a year. Now the medical profession doesn't 

seem to think that that is exhorbitant, yet, Chubb and 

Son did admit that they wer~ on an 18 million 

dollar premium from the medical profession, 

in turn operating at a profit. 

Now, if this is true, why is it that the 

pools would be necessary. I mean, to me, wouldn't 

you say that it would be more than necessary to make 

a pre-survey of the insurance companies who are going 

to issue medical malpractice insurance by your office? 

COMMISSIONER SHEERAN: We will set the rates. 

SENATOR HUGHES: Well, by setting rates, wouldn't 

it be a little bit more advanced if you would, say, -

determine whether or not they were capable, and we'll 

say, solven:t companies that could handle the business? 

COMMISSIONER SHEERAN: We will do that. I 

think I named about nine companies or so that we know 

are involved, and they are all substantial, and they 

all have the expertise and the ability to function 

in this area. 

SENATOR HUGHES: If they do have the expertise, 

then, their rates are going to be controlled theoretically 

by your department, if this bill were to pass? 

COMMISSIONER SHEERAN: That's correct. And as 

soon as we have a fully available market, a company, 
-

whether it be standard or non-standard, will not have 

the ability to simply fix rates on their own,·unless they 
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use what we call the consent to rate mechanism. I can 

tell you that right now, from the standpoint of the 

osteopaths, they are being written,or there is an 

attempt to write them,on the consent to rate 

basis, where their premium was being raised 45%, and 

the company asked us to sign an approval of a consent 

by that practitioner to have a higher rate than 

our standard permits. And our position was that until 

we fix the rates, we are not going to have rates 

set through that mechanism. We have no proof that 

there should be a distinction between them and the 

regular medical doctors. 

SENA'l.10R HUGHES: I have no further questions. 

Senator Wallwork, do you have anything further? 

SENATOR WALLWORK: I would like to ask the 

Chubb people, if they are _still here, how many people, 

and what their payroll costs would be if they figure 

administering the malpractice insurance for New 

Jersey?· 

R O B E R T R u S I S: I am Robert Rusis, 

Counsel for Chubb, and it is our estimate that it 

would be about-100 people, if you take into· 

consideration people working full and part time, 

and you take into consideration our claims people 

actuaries, clerical staff and so forth, but it 

is an estimate. We certainly would be willirig and 

able to provide you with a more detailed report. 

SENATOR WALLWORK: Is that just for doing 

New Jersey business. 

MR. RUSIS: Yes, sir. 

COMMISSIONER. SHEEAAN: Sir, can I talk on that 

issue? We Yegulate the Prudential Insurance Company. 
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Prudential has over 200 actuaries and thousands and 

thousands and thousands of people. We can't measure 

our ability to do our job or to regulate on the number 

of people who are operating in the malpractice field. 

We regulate automobiles, and there are 

thousands and thousands and thousands of people who 

are employees of the company. There is no relationship 

between those two. 

What we do as an Insurance Department is 

check the credibility of their statistical data and 

determine from that by actuarial analysis and a demand 

of information which we are entitled to, is set 

rates. That is really what we are talking about. 

There is ~o relationship between those two, or our 

budget would be out of sight. 

SENATOR HUGHES: This was all brought about 

by one company, correct? 

COMMISSIONER SHEERAN: No, I think· it 

is brought about by the entire industry and its 

failure to come to this state or any other state 

and to service the malpractice market. It is a 

selective group of people who are covered by 

malpractice insurance·, not all. The Medical Society 

people have no problem. I agree with the doctor 

that his constituency has no problem. They have an 

available market. But doctors who are not members 

of the medical society do not have that available 

market. The podiatrists don't: the osteopaths 

have a special problem. Tney have all been in to 

see us. 

SEMATOR HUGHES: Well, then, wouldn't.you 

say that the Medical Society would be exploited 

·to some degree? 

COMMISSIONER SHEERAN: Not exploited. I think that :;. 

they ---
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SENATOR HUGHES: Well, why wouldn't the 

other doctors be able to get the insurance? 

COMMISSIONER SHEERAN: Well, because they 

are not members of the Medical Society, and the 

agreement between the company and the Medical Society 

only goes to ~ts membership. And they go through 

the one agent that does all the business in the state. 

SENATOR WALLWORK: But the point is, if 

this were a profitable area, I should think that there 

. would : be maybe 30 or 40 insurance companies competing 

for the business, but it appears to me that because 

the profitability is so questionable that companies 

are pulling out, and the insurance departments in 

the various states really don't have the financial 

data to support the charge that consumers are being 

charged too much indirectly because of the fees for 

the me<iical practitioners. I don't really think 

that we have gotten the full information •. This is 

an area that'we really don't know. 

COMMISSIONER SHEERAN: Senator, I say that 

what you are doing here is accepting something that 

there is no creditable proof of, and that. is, that 

-it is not a profitable business. I say it is profitable 

and it is selective. Why is it a company,that you 

say will not write in this state becaus.eit is not 

profitable,finds it profitable and does write in 

another state? I say that you have selectivity and 

the monopolistic kinds of tendencies.that are guarded. 

I hate to make this analogy, but we have been through 

it, and you know, Senator, that you and I talked 

about it before with.reference to problems involving Essex 

County, when I was the Mayor of West Orange. We 

tried to control the rates for garbage collection, for 
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example in that town. What was it underlying the 

whole problem, other than the fact that there was only one 

person who aot that business. It wasn't the fact 

that it was.n' t profitable. It was the fact that 

there was a monopoly created by one means or another. 

And I say that -we have to get to the heart of it. 

We have to open the market up, and when we open 

the market up, we will find out whether it is 

profitable or not. It has to be profitable. That is 

in the best interest of everyone, but it should not 

be excessive. That is in the best interest of 

everyone as well. 

Thisdoesn•t change that problem. It just 

gives us greater capability, in my judgement. 

SENATOR HUGHES: Thank you, Commissioner. Yes, 

Dr. Mc Gui::::-e, do you have something further? 

DR. MC GUIRE: I'm sorry. I know it is 
very late. I have four points. First, all the 

M. D. 's in the Medic'al Society of New Jersey are 

not under Chubb. Of the 8932, approximately 6400 

are under Chubb. The others, which would be almost 
35%, have other forms of malpractice coverage. They 
all have malpractice coverage, but certain organizations 

have their own malpractice. For example, the OB-GYN 

people have their own and many other specialty groups 
have their own, so that in a sense -- I am sure Mr. Stern 

didn't mean what he said.. It sounded like we were 

a captive audience. 

It is true that Chubb will only take members 

of our Soceity. But all the members of our Society 

are not covered by Chubb, rougpiy 65%. 

Secondly, I would like Commissioner Sheeran 
to write to the President of the ,neurosu~geon .-s -surgical (J 

and tell them that their premium would not change• TheY 
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are under the impression that all would have the same 

premium. In other words, the family physician, the 

chest surgeon, the orthopedist all would, with the 

pool, come under the same premium. 

I have met with the officers of the 

neurosurgical group, Dr. Liebman, Dr. Robert Greene 

and the others, and they want this, because they feel 

that their premium will go down to about $2,000. Now, 

I think the policy of the podiatrist was All Star - and 

it would be.ou page three or page five when you were 

turning - where the medical care was excluded. It 

would have to be excluded, Commissioner, because 

there are two different acts. They don't come under 

the Medical Practice Act. They come under the Podiatry 

Act. They a.re not allowed to administer drugs, for 

example, by mouth, by.vein, or by subcutaneous measures. 

So that policy would have to exclude medical actions. 

That really isn't s~antics; that is quite important. 

Now, .. the statistics that the Commissioner used, 

I'm sure, the 15 thousand M. D.'s in New Jersey, were 

published last year by Dr. Louis Oars. He is a Ph.D. 

working for the Department of Higher Education. And, 

indeed there were 14,100 M. D.'s who are licenseq in 

New Jersey, but only 8400 were practicing in New Jersey. 

For e::tample, very few doctors have a license 

for one state. They will have one for New Jersey where 

they are p:t'acticing, but they will also have one for New 

York and Pennsylvania. So if you are getting statistics 

for Pennsylvania, _you will include doctors who are 

only practicing in New Jersey but have a Pennsylvania 

license. A tremendous number of doctors have a 

license in New Jersey and California, but they are 

not practicing in California. So these are the figures 

of Dr. Louis Oars, and I must confess to you that they 
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are misleading-, but that is where the 15,000 comes in. 

At that time, 1972, there were 8400 licensed physicians 

practicing in New Jersey. 

I'm sorry to take your time. I thought 

these four points should be clarified, that M. D.'s in 

the Medical Society of New Jersey are not necessarily 

covered, and only 6400 out of 8900 are covered. The . 
neurosurgeons are misled. I would appreciate it very 

much, Commissioner, if you would cont9ct their 

president and tell him that and see what his reaction 

would be to it. They . won't believe us. As I say, 
ti 

in the .contract , it should have said'' "medical. 11 That is 

correct, because they are a podiatry group under a 

different act entirely. I'm sorry to take up your 

time. 

SENATOR HUGHES: That's quite all right. 

COMMISSIONER SHEERAN: I just want to say 

that as far as podiatry is concerned, the fact is 

that they are rendering medical service in this 

state. It's true, I'm sure the doctor will.agree 

with that. 

SENATOR HUGHES: How about nurses? 

COMMISSIONER SHEERAN: Nurses as well. They 

are a provider of health care, and they are the kind 

of people, too, I think Dr. Mc Gahn would tell you 

so of the nurses that he has talked to, have·a problem 

getting medical malpractice. They are included. 

SENATOR HUGHES: Thank you very much, Commissioner. 

I thank all of you for taking the time to appear before 

this committee. 

HEARING CONCLUDED 
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CHUBB & SON INC. 

March 18, 1975 

Medical Malpractice Insurance in New Jersey 
-~ ., 

This memorandum sets out the medical malpractice insurance situation in 
New Jersey, the reasoris why the pending legislation to deal with that situation 
is unsound, and what Chubb proposes to do to prevent medical malpractice in
surance problems in New Jersey in the future. 

The Situation 

In New York and several other states, medical malpractice insurance is a 
serious problem ~- for health care providers, insurers, insurance regulators and 

. ultimately for patients and the public. 

It is a prob,19.m for two reasons .. First, the interval between setting the premium 
· rate and paying the last loss is one of the lcmgest in any line of insurance. Hence, it 
is extremely difficult, especially in a time of inflation, to determine what a proper 
rate sh9uld be. · Second, thelegal rules of medical malpractice are changing in 
many states, with liability becoming stricter, proof of liability easier and damage 
awar,ds larger. For. this reason, too, it is extremely difficult to know what a proper 
rat~ should be. 

For those. two reasons, New York and several other states have problems with 
medical malpractice insurance, problems so serious that the legislators of some of 
them have concluded that it is necessary to compel the provision of such insurance, 
a step Whichdamages the private insurance mechanism in many respects and obviously 
should not be taken if any socially acceptable alternative exists. 

· .The situation in New Jersey is not comparable to that in New York and those 
>ther states. The two reasons for trouble -- rating difficulties and an extremely un
>redictable legal climate -- are not as critical here. Premium rates in New Jersey 
ompare favorably withthose in the problem States of New York and California. The 
>llowing table shows typical one-year insurance premiums for comparable, sub..; 
tantial limits (1 inillion/3 million) of coverage in the urban areas of those states: 

n.esthesiologists 
meral .Practitioners 
>spital (Premium 
$ per bed) 

New York 

9,433 
1,534 

504 

California 

6,302 
1,297 

818 

New Jersey 

4,319 
901 

98* 

The $98 annual rate was established in 1969. We understand that the Insurance 
partment is considering the need to increase this rate. 



While Chubb believes that the legal rules and practices determining med
ical malpractice liability for hospitals and doctors could and should undergo a 
deliberate process of change throughout the country, New Jersey already has 
in place significant imi;:•rovements over such states as New York and California. 

For insta.nce: 

Supreme Court sub"."panel review by competent jurists and doctors to 
foster early determination of fault, if any. 

Peer review for doctors' cases. 

Two year statute of limitations , 

Court control of lawyers contingent fees . 

Limitation of liability for hospitals (but not for doctors) . 

These laws tand to stabilize the malpractice situation in New Jersey. 
Chubb would, of course, be happy to work with the appropriate legislative 
committees and others concerned in developing still further improvements. 

On March 18 Chubb announced that it would assure a market for the 29 
hospitals cancelled by the Argonaut Insurance Company of California. Chubb 
believes that the insurance markets for hospitals and doctors in New Jersey, 
including its own programs, offer a fair and socially useful solution to the mal
practice issue with strong possibilities of future stability. 

Unsoundness of the Pending Legislation 

The main reason why the pending bill (A-1552) is unsound is that it is 
not necessary. As explained above, the situation here is not comparable to that 
in New York and s~me other states. Any legislation to coerce the provision of 
insurance i with its damaging effects on the insurance mechanism in general, 
should not, as a matter of sound public policy, be undertaken unless it is nee- 1 

essary. It is not nec~ssary here. The problems, such as they are, can be dealt 
with in a far less disruptive way as will be described in the next section of this 
memorandum. 

In addition, even were coercive legislation needed, the pending bill is un
sound for a number of reasons. Most important, medical malpractice loss handling 
is the most sophisticated, difficult and time-consuming process in the insurance 
world. 

Only a few insurance carriers are fully equipped and capable of handling 
this kind of loss situation. It is utterly different from the handling of, say, auto
mobile liability claims.· The pending bill would undermine the by-and-large 
excellent loss services now provided for the people of New Jersey. 
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Another unsoundness of the pending bill is in the highly technical area of 

statistics, classification, rating and rate regulation. The essence of the proper 
pricing of medical malpractice insur~ce is the compiling of tpe detailed, accurate 
and comprehensive statistics and the making of adequate loss reserves. Under the 

· bill, the statistical system ~ould be scattered and thus inherently unsound. Since 
proper rating depends on proper reserving, and since reserves in medical mal
practice insurance are for claims which may not be paid for. many years so that 
the reserve is a matter of judgment for a long time, even the most dedicated in
surance regulator would feel pressure to discount reserves. The result would 
be the inadvertent subsidizing. of the medical and legal professions by the stock
holders and the other policyholders of insurance companies. . . 

A third serious fault in the pending bill is the narrowness of the base of 
participation in the underwriting association. Participation would be in pro
portion to a company's writing of general liability insurance and only those 
companies which have heretofore written medical malpractice insurance would be 
required to participate at all. Hence the bill would paradoxically penalize the very 
insurers which have been trying to make a market for this insurance in the past. 
Moreover, it would allocate malpractice insurance, surely on a losing _basis, in. 
proportion to premiums in a larger class, general liability, on which the insurance . 
industry last year sustained the largest underwriting losses it has ever had on 
any line. of insurance. The pending bill would thus have a strong tendency to 
discourage the_writing of general liability insurance in New Jersey. 

Fourth, the inefficiency of the system required by A-1552 can only pro-
duce additional costs.' · · 

The foregoing four serious weaknesses of the pending bill, as well as 
many others, follc,w from the fallacy on which the bill is based. The bill is 
patterned on legislation in other states which seeks to cure their automobile 
assigned risk plan _problems. These automobile insurance facilities were set 
1,1p in the response to a. proven need of long duration. In some instances, these 
facilities may work tolerably well, but they do so because of the essential sim
plicity of automobile insurance pricing and claims handling. Medical malpractice 
insurance is at the extreme other end of the spectrum of complexity in insurance. 
There is no reason to believe that so simple a facility as that contemplated by the 
bill would work in so complex a line of insurance as medical malpractice. 

Action Taken 

As to hospitals, many are insured by the St. Paul Fire and Marine and by 
other highly competent and financially strong insurance companies. The only 

\t · problem is that the ~rgonaut Insurance Company has cancelled _the malpractice 
, insurance on 29 hospitals. We understand that several insura_nce companies are 

prepared to write that insurance. If for any reason any of the hospitals cannot 
obtain coverage effective when the Argonaut• s coverage ends, Chubb will insure 
it. 

~.-

·:··· 
-.: 

·.-·t 



As to doctors, -most practicing physicians in the state buy their malpractice 
insurance from ·chubb under a program sponsored by the Medical Society of New 
Jersey. That program was ten years old, when Chubb entered,it in 1971. We 
went into it then because we felt that we had some degree of special capability in 
this difficult field and that we could render a useful service in our home state. The 
program appears to be a success from the point of view of doctors, claimants and 
ourselves. All of out· financial records on this program have always _been available 
to the New Jersey Department of Insurance and we would be happy to provide them 
to members of the Legislature. In the unlikely event that Chubb makes any "excess 
profits" on this program, we can work out some way to return them to the Medical 
Society, its members or its designee, for the benefit of the PI'.Ofession. 

As for the physicians who are not covered through the Medical Society pro
gram, the Medical Society just last week pointed out that the numbers are not large 
and that other sources of coverage are active. While Chubb' s capacity to increase 
its malpractice insurance exposure in New Jersey is limited, we will do our part 
in providing the neces_sary insurance if, for any reason, other companies do not. 

Conclusion and·_ Recommendation 

The pending pill (A-1552) is unnecessary. It is an overreaction to a 
problem, not in New Jersey but in a neighboring state, and to the abrupt action 
of one company in cutting -back its exposures. The bill is also unsound and would 
work against the public interest both in malpractice and in other lines of insurance. 

The bill, therefore, should not pass. Instead, the private insurance busi
ness should be allowed to continue to provide this coverage on an independent, 
competitive basis and to cooperate, as it is certainly willing and able to do, with 
the legislature and the Insurance Department and the professions involved in 
solving the underlying problems. 
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NEW JERSEY DENTAL ASSOCIATIC 
STREET ADDRESS: 2675 U.S. HIGHWAY ONE, RFD 4, NORTH BRUNSWICK, N. J. O 
MAILING ADDRESS: P. 0. BOX 1715, NORTH BRUNSWICK, N. J. 08902 (201) 821-

New Jersey Senate Standing Committee on Labor, Industry 
fnd Professions 

New Jersey.Dental Association 

)~ The New Jersey Dental Association sees no crisis in professional 
''i 
j. 
:.~liability insurance involving the dental profession in this State. 
·,,i 

] The As~ociatio~ opposes Senate Bill 1552, feels it should be 
::.', 

.'.:~ 
jreconsidered in Connnittee and sugg~sts that all aspects of professional 

-;~liability insurance be studied before the Legislature passes into 
)~1 . 
~}jjlaw any broad sweeping proposal that alleges to have all the answers 
~>:.ft· 

l a ::n:::::d i:r~::. State have access to markets for their insurance 

)t-ds. Under this Bill, the risk would be spread and it appears 

<~~entistry, a relatively low risk profession would ·be included with 
:.;i1 . 
1~~iigh risk speacial ties. This Bill ignores cost and any process that 
.~ . I 

;;{{~uld bring down the cost of professional liability insurance. All 

)~iJtis Bill would do is to interpose a State agency where none exists. tis Bill would put the State in the insurance business and the 

I :~j\Statement to be !:'ead before the Senate Labor, Industry, and 
2,:~1 
'(irof essions Committee public hearing on Medical Malpractice 
:{t 

lJability Insurance, l\.pril 8, 1975. 
)11. ,, 

l'.\;t 0 . 



··taxpayers.would be required to pay for the-personnel, equipment and 

supplies, the administration of·this business. 

This Association considers it imperative that the Legislature 

with.the Commissioner of Insurance authorize a broad review of the 

entire professional liability area • 
. l 

Evidence has been given that there is no immediate emergency. . . 

A reasoned study is necessary in order that a system can be developed 

that is best for.consumers, practitioners and insurance companies. 

Carrying liability insurance has nothing to do with rendering 

care. This Bill presents the possibi~ity that a dentist could be 

forbidden from practicing his profession if he does not llave lia-

bility coverage. 

The definitioh of medical professional liability insurance in 

this Bill is too broad and not limited to the professional aspects 

of any profession. , · This Bill would· allow th.e Commissioner of 
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Insurance and the Commissioner of Health to set up categories of ':~ 

risks for malpractice. . ., w, 

· A provie;ion of this proprosed Bill calls for procedures ·j !b; 
_;j 

"for reviewing claims .I' Would this be a lay panel of non-professional, I WE 

· State insurance exectitives? Professional judgement must be used to- J for 

review claims. -,1 
:1! Re: 

. .,;~ .. 

'.! 
·;j .. 

j.c:· W1t 

I· . ,./; :. 

The Association t2rges that a review of the entire professional 

liability problem, including unlimited statute of limitations, a no 

· fault potential and the amounts of recent awards be reviewed carefullY;i \Ve 
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New Jersey Hospital Association 
RESEARCH PARK, 1101 STATE ROAD • PRINCETON, NEW JERSEY 08540 

Tdephone (609! 92.J-412.J 

Hearing on A-1552 Before the Labor, Industry and Professions 
Committee of the New Jersey Senate--Senator Hughes Presiding 

April 8, 1975 

My name is Jack Owen, and I am President of the New Jersey Hospital Associa

tion which :r;eprese11ts 108 private profit and nonprofit hospitals, all of whom 

are purchasers of malpractice insurance. As ouyers and users of malpractice 

... 
insurance we are vitally interested in the kinds of coverage available and the 

cost of such insurance. 

We would like to express our appreciation to Commissioner Sheeran for galvan

izing action which i:nitiated action on the part of more companies to propose 

cov~rage for our hospitals. At a time when. 29 hospitals were threatened with 

cancellation of policies, the action by licensed col)'l.panies in New Jersey to 

underwrite these hospitals is a welcome relief to the hospitals and the patients 

We believe the proper way to approach the problems of malpractice insuranc1e 

for hospitals and professionals can be best handled through Senator Greenberg's 

Resolution which will provide for a thorough study of the problems associated 

With malpractice and legislative action to address those problems. 

. ,Svct+- IV 
We would like to see some legislation whi I =is currently proposed in New York 

~tate, backed by the Administration with bi-partisan support. This is New York 

§enate Bill S-5007 and Assembly Bill A-6969. Some of the problems addressed 
(.;,_:_.-

t the New York bill, which have application here are as follows. 
\f~:''; 
it.'t: 

I,, 
¥Sf 



Hearing on A-1552 Before the Labor, l11d1,11try and Professions 
Committee of the New Jersey Senate--April 8, 1975 

I. Action for medical malpractice must be commenced within two years, 
except where treatment is continuous or where the action is based on 
discovery of a foreign object in the body of a patient which is not dis

. covered or could not reasonably have been discovered within the two
year period. Action must then be taken within one ( 1) year of discov
ery. 

This would have the effect of reducing the amounts of reserves which must be 

held by the insurance company under the present system where action may be 

taken two years after discovery of any medical malpractice. 

· z. The doctrine of res ipsa loquitor in medical malpractice actions is 
abolished. 

3. The admissability of collateral sources of paym.ent in any action for 
medical malpractice where the plaintiff seeks to recover for the cost 
of medical care. 

4. Partial abolition of medical malpractice action based on lack of informed 
consent limitatio~s. Right of action for recovery for malpractice based 
on lack of informed consent is abolished except: 

(a) non-emergency surgery 
(b) use of experimental drugs 
(c) diagnostic procedures which necessarily involved di.sruption of the 

integrity of the body. 
I 
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For action it must be established that a reasonably prudent perso~ in the patient••We w 

position would not have undergone the treatment or diagnosis if he had been 
recor 

fully informed and that the lack of informed consent is a proximate cause of the ;tice c 

injury or condition for which recovery is sought. However, no judgment shall j?robl 

be recoverable against the defendant if it is established either: { I) the risk 

sur~d , ·1::he person administering the treatment or diagnosis be would undergo 

not dis_d<>.!=l·ed is too commonly known to warrant disclosure; (2) the patient as• ][ihelie" 
.'iltj 

. 3~,Capth 

,)~i the same regardless of the risk involved; (3) consent by or on behalf of the 



{earing on A-1552 Before the Labor, Industry and Professions 
~ommittee of the N:ew Jersey Senate--April 8, 197 5 

~·· J . . . . 

~atient was not possible making disclosure not necessary; or (4) the person 
C; 

l:i 

fenderingthe treatment made a professional judgment to withhold disclosure 
~;;_ 

~~cause he reasonably believed disclosure would adversely affect the patient. 
i,'. 

~11 of thes; proposals will not only assist in making the malpractice market 

fu.ore competitive, they will in effect help to control the costs of malpractice 
1c, t ~ . 
[insurance and in the long run will provide a decided benefit to the patient in the 
Ir 
Ir: .· . 
tcost of his care. 
~; . 

[fi . . 
!lfu addition to these recommendations which appear in the New York bill there 
; 
\ fr\, 
ue several others which should be considered. 

,J• Arbitration--In order to reduce friction and costs some thought should 
J be given to the development of an arbitration system which would respond· 

more quickly to legitimate malpractice cases and provide an objective 
determination of awards rather than the present system of emotional de
termination. 

t · Sinking fund conc.ept---Where awards are substantial a method should 
:;'.: be devised for payout to be made over a period of time, i.e., the life 

. of the plaintiff. 
' ii}'-. , 

;;-, 
. m~ would like to see a commission appointed which would take these and other 1 

~; .. _._ 

<t . 
l'.ecommendations and develop a law which would not only insure that malprac
. .\r 
· lee carriers would be available but would also tackle some of the inherent 
(s t~-~ 

;;roblems in the present system. 

1f 
.i\ 
f just insure that hospitals will have malpractice coverage is not enough. We 
;";-• 

I~' 

'.!~ieve this can be accomplished by developing a self-insured group or a 

l 
l)>tive company of some kind. With the help of the insurance industry and 
~Yf' 

9x 
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Hearing on A-1552 Before the Labor, Industry and Professions 
Committee of the New Jersey Senate-..;April 8, 1975 

the approval of the Department of Insurance a hospital controlled program could 

provide statistics and information on New Jersey malpractice which is currently 

not available. 

We cannot support legislation which does not address its elf to problems other 

than just coverage of hospitals. 
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94th coNGkESS 
ht Ses.s Ion . 

H. R. 2884 

IN THE HOUSE Of REPRESENTATIVES 

February 5, 1975 

h<• ,;o,,alez lnt.-odoced the fol l..,lng bl 11; which •" ,efe<.-ed to the tom· 
_mlttee on Interstate and foreign commerce 

A BILL 

To authorize the Secretary of Health, Education, and Welfare 

to establish a medical malpractice _reinsurance program, and 

to conduct expedments and studies on medical malpractice. 

1 · Be It enacted by the senate and 11<>•"' of Rep,esent•· 

2 tl,e• of the United Stat•• of ...,,ica In ton•"'" a,.·embled, 

3 That thl• '"" .. , •• cited as the "fed•"' """"' Mal· 

It practice Insurance Act"• 
AUTHORITY 

6 SEC. 2 (al" The Secretary of Health, Education. and 

1 Wo lfo<e (he"' I nafte< n,fe<«d to a, the ns,c,eur/") 1 • 

5 

8 authod Z'd to offe< to any 1 n••"'' o, Po" 1 • ,ub] ect to ,uch 

9 ,ule• and ,-egulotlon• a, he oaY p,e,cdbe. n,ln,ucanCO agaln,t 
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liabl I lty for damages resulting from acts of medical mal-

2 practice 

3 (b) In carrying out the medical malpractice reinsurance 

It prog.-am authorized by subsection (a) of this section, the 

5 Secretary shall arrange for--

il 6 (I) appropriate financial participation and risk 

·, sh~rlng in the reinsurance program by Insurance com

panies or ·other insurers, and 

., 

8 

9 (2) other.appropriate participation on other than 

10 a risk-sharing bas is by insurance companies or other 

•· II insurers, Insurance agents and brokers, and Insurance ;. 
I 

Ptt,cPoSe0 

12 adjustment organizations. 

13 {c) The Secretary shall make reinsurance available in 

lit su~h amounts as he determines to be necessary, based upon 

15 actuarial studies by the Department's actuaries .2!: retained independent 

actuary services~~ criteria~ prescribed BY. the Secretary.~ D~Llr€. 

:;l:ial I Alal~e a•,•ai lalille iRitial ly s1:1ch IA 

CfiA~'e,5 --U-..£·~1,1!-l'r:aa~RGb&~--1-<i RFl--<ilil'Alll'.Q~l,lll:Rl--li•;;i;~i;:.R--&SXll<-;;;ail-l&li-l&---'9~f~$ .... 2~§-.,t.,LQt.,LQt.,LQ~ 

'oY. APeo Ii.le. . 

(ow!=tJs) (d) The Secretary of HEW be authorized to reinsure the future "tail" 

of a J-year term, deferred premium payment annual installment, occurrence 

Insurance policies for hospitals and practitioners as !~sued by private in

sutance carriers under our existing State regulatory machinery, with rein

sura~ce premiums to be established by the Secretary and 

(e) The Secretary of HEW be authorized to re Insure al I properly 

licensed carriers against the catastrophic or "shock" malpractice loss 

IJ!Sing the fol lowing .formula: 

( I) Carriers' primary insurance to pay a 11 specif I c damages that 1 

can b~ documented and promptly, with a time frame-to be developed as standard 

by the Secretary. 

(2) Carriers' primary insurance to pay for _"pain and suffering" 

but limited to a maximum amount equal to that documented for specific 

damages and under existing tort liability processes, with any excess In 

H~W reinsurance -- at reinsurance premiums to be established by the 
11 
li Secreta.ry, and 

16x 
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(f) The proposed HEW Federal medical malpractice advisory board, 

or .State c:011111lttees thereof, actin!i In conjunction with each State ln

:iurance commissioner, .develop a Federal ly-relnsured primary spec lat risk 
' . . -·. . . 

program· by State as recourse for the naturally vol at I le, loss-prone or 

"unfn.surable,..rlsk under the foregoing Federal umbrella thereby providing 

effective blan.ket concurrence insurance prote_ctlon to the publ le based on 

fair focal rates and local conditions. 

CLAIMS AND JUDICIAL REVIEW 

18 SEC. 3, (a) ·Al 1 reinsurance claims for losses under this 

19 J\ct shali be submitted by Insurers In accordance with such 

20 .· terms and conditions as may be established by the Secretary. 

21 (b) (1) · Upon dlsallowance of any claim under color of 

22 reinsurance made available under this Act, or upon refusal 

23 of the claimant to accept the amount al lowed upon any··such 

21t claim, the claimant may Institute an action against t_he Sec-

25 retary on s-uch claim In the United States district court for 

17 X 
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The district in which a major portion (in terms of value) of 

2 the claim arose. 

3 (2) Any action under paragra,h (1) must be be~un 

-4 within one year after the date upen which the claimant re-

5 c~lved written notice of disallowance or partial disallowance 

6 of the. claim. 

7 (3) The district courts of the United States have exclu-

8 sive jurisdiction to hear and determine actions brought un-

9 der this subsection without regard to the amount in con-

10 troversy. 

11 USE OF EXISTING FACILITIES AND SERVICES 

12· SEC. 4. In carrying out his responsibilities under this 

13 Act, the Secretary may utlllze--

14 

15 

16 

17 

18 

19 

20 

21 

22 

(1) Insurance companies and other Insurers, insur

ance agents and brokers, and insurance alijustment orga

r.lzatlons, as fiscal agents of the United States, or 

(2) officers and employees of any executive agency 

(as defined in section 105 of title 5, United States Code) 

as the Secretary and the head of any such agency may 

from time to time agree upon, on a reimbursement or 

other basis. 

ESTABLISHMENT OF AFFORDABLE RATES 

23 SEC. 5. (a) In establishing the rates for various reinsur-

24 ance coverages offered from time to time under this Act, the 

25 Secretary shall consult with appropriate State insurance 

18x 
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aut'lodtles and other knowledgeable persons and is authorized 

2 to take Into consideration the nature, geographical ~ and degree of 

th-, risks 

3 Involved, the extent of anticipated losses, the prevailing rates 

4 for similar coverage in adjacent or comparable areas and ter-

5 ritorles, the economic Importance of the various types of cov-

6 ~rage, and the relative abilities of the particular classes and 

7 types of insurers to pay the full estimated costs of such cover-

8 age. Nothing in this section shall be construed to prohibit or 

9 require either ttre adopt'lon of uniform national rates or the 

10 periodic modification-of currently estimated affordable rates 

11 for any particular I ine or sub! ine of coverage, class, State, 

12 territory, risk .2!. procedure on the basis of additional information or 

13 actual loss experience, including expenses on the~ written premium basis. 

14 (b) For purposes of this section, the term "rate" means 

15 such premium rate as the Secretary determines would per-

16 mlt the purchase of a specific type of insurance coverage 

17 a reasonably prudent person in similar circumstances with 

18 d~e regard for the costs and benefits involved. 

19 REPORTS AND STUDIES 

20 SEC. 6 (a) The Secretary sha 11--

21 

22 

23 

(I) conduct a comprehensive study to determine 

the direct and indirect costs of medical malpractice 

by 

" 24 

claims including litigation and expenses arising out of such claims, 

in all federally supported health care programs; 

ii 
i 

j\ 

ii 
I 

I 
I 

11 ., ,, 

ii 

25 (2) explore alternative methods of selecting, classifying and 

rating in-

19x 
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11 8 I 9 
,. 10 

Ii 11 

dlvldual medical practitioners and Institutions for med

ic.al malpractice reinsurance ratemaking purposes; 

\}·· 

-· (3) . s~udy ~nd recooimend. methods of changing ~ system and 

mJ_nlmlzlng the™ of~ settlement Including 1 ltlgation, .!:.!

penses and reserving insurance company ~ against ~ ~"'. 

eluding the "incurred_!?.!!!.~ reported" basis; 

(4) _Study~ contingency ~ system and recommend changes .!f. 

.Indicated; 

(5) develop a contingency plan to_ provide primary medical 

inalpractlce Insurance.If such Insurance were to become 

unavailable through private insurance companies. 

(b) (1) · In carrying out his functions under this Act, 

the Secretary is authorized to provide financial assistance 

to.persons for the purpose of studying and-evaluating new 
. ' ,, · ... 

13 and alternative methods of providing and improving malpractice Insurance 

coverages .!!!.!!.gf settl Ing medical malpractice 

13 claims. lncludl_ng but not limited to studies and demonstra-

lit ·tton projects of no-fault Insurance and compensation plans, 

r ,! 15 j,relltigatlon screening programs, arbitration programs, and 

I 16 mediation of disputes. 

'·'· 
17 (2) _Assistance may be provided under paragraph (1) 

i8 under such terms and conditions as the Secretary may by · 

· 19 
h 

reg~latlon prescribe. _ 

20 (c) The Secretary shal I annually report to the Pres-

t' 21 ldent and the Congress on his operations and activities under ,. 
i' 22 this Act together with such recommendations as may be 
i I 23 ,appropriate. 

I 
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RECORDS, ANNUAL STATEMENT, AND AUDITS 

2. SEC. 7. (a) Any insurer, or pool, acquiring reinsurance 

3 ur:der this Act shal 1 furnish the Secretary with such sum-

.4 maries and analyses of information in its·records as may be 

5 n~cessary to carry out the provisions of this Act, in such 
ii 
1 6 form as the Secretary in cooperation· with the State Insur-,, 
!i 7 ance authority, shall, by regulation, prescribe. The Secretary 

8 

9 

i 10 

1! 11 

Ii ,2 
1: 13 

11 ,4 

shall make use of State insurance authority examination 

reoorts and facilities to the maximum extent feasible. 
. 

(b) Any insurer or pool acquiring reinsurance under 

this Act shal 1 file with the Secretary a true and correct 

ci any annual statement, or amendment thereof, filed with 

the State insurance authority of its domiciliary State, at 

the time It files such statement or amendment with such 

copy 

15 State insurance authority. In addition, any such insurer or 

ii 16 
!: 
i• 

,, 17 
' i 

I 18 

19 
1: 

20 

21 

22 

pool shall file any information filed with~ State insurance authority 

pe~taining to medical mal-

practice insurance as the Secretary may determine is neces-

sar'f for carrying out the provisions of this Act. 

(c) Any insurer or other person executing any contract, 

agreement, or other appropriate arrangement with the Sec-

retary under this Act shall keep reasonable records which 

fu1 1y disclose risk acquisition data, claims experience including expense, 

~erving of assets against claims and total costs of the programs under

taken or 

23 the services being rendered, and such other records.!..!!.~ form prescribed 
I 
Ii Et_~ Secretary as wi 11 
I; 

Ii 24 facilitate an effective audit of liability for reinsurance pay
!! 
!1 
I' 25 ments by the Secretary. 



Ii 

i! 

(d) The Secretary and the Comptroller General of the 

2 United States, or any of their duly authorized representatives, 

3 shall have access for the purpose of Investigation, audit, and 

Ii examin,1tion to any books, documents, papers, and records 

5 of any Insurer or other person that are pertinent to the costs 

6. of anf program undertaken for, or services rendered to, 

7 the Secretary. Such audits shall be conducted to the maxi-

8 mum extent feasible in cooperation with the State insurance 

9 authorities and through the use of their examining facilities. 

10 ADVANCE PAYMENTS 

11 SEC. 8 Any payments which are made under the au-

12 thorlty of this Act may be made, after necessary adjustments 

13 on account of previously made underpayments or .over-

I Ii pay111P.nts in advance or by way of reimbursement. Payments 

15 may be made In such lnstal lments and on .such conditions 

16 as the Secretary may determine. 

17 RECOVERY OF PREMIUMS: STATUTE OF LIMITATIONS 

1 ,s SEC. g. (a) The Secretary in a suit brought in the ap
ii 
Ii 19 pri,prlate United States district court, shall be entitled to re
l< 

1, 20 e;over from any Insurer the amount of any unpaid premiums 

r 
!! 
,: 

ii 
j! 

j, 

r 
I 
I· ,, 

21 lawfully payable by such insurer to the Secretary. 

22 (b) No action or proceeding shall be brought for the 

23 recovery of any premium due to the Secretary for reinsur-

21i ance, or for the recovery of any premium paid to the Secre-

25 terry In excess of the amount due to it, unless such action or 

22x 
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l proceeding shal 1 have been brought within fl.ve years after 

2 tt,e right accured for which the claim Is made, except that, 

l where the Insurer has made or fl led wl th the Sec~etary a 

4 false or fraudulent. annual statement qr other document with 

5 the Intent to evade, In whole or In part, the payment of 

6 premiums, the claim shall not be deemed to have ,accrued 

7 unit? its discovery by the Secretary. 

8 

9 

PAYHENT·OF CLAIMS 

· SEC. 10. .The Secretary Is authorized to Issue .orders 
;., 
•• 10 esta~l l.shlng the general ~thod or methods by which proved 

.>\ II 11 and approved claims for losses may .be adjusted and paid for 
I 

12 any 1 iabll lty which Is covered by medical malprac_tlce rein-

I 13 

I 14 

surance made available under the provisions of this Act. 

NATIONAL INSURANCE DEVELOPMENT FUND . 
,· 

15 SEC. 11. (a) To carry out the programs author I zed 

I' . . i! 16 .under ·this Act,_the Secretary ls authorized to establish a. 

:1 . 17 K~tional Medical Malpractice Reinsurance Development 

1; 18 Fu:-1d (hereinafter referred to as the "fund") which shall be, 

ii 19 available wlthc,,ut fiscal year J imitations--,. 
:: .20 (l) to make such payments as may, from time to 
!• 
' 21 time, be required under reinsurance or.direct •insurance 

i· 

I 

!' 
.I: 

' 
i; 

I 
I 

I 
j;· 
•: 

Ii 
II 

22 

· 23 

· contacts under this Act; 

(2) to pay S!,!Ch administrative expenses as may be 

24 necessary or appropriate to carry out the purposes of 

25 this Act; and 

23X 
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(3) to repay to the Secretary of the Treasury such 

sums, Including Interest thereon, as may be borrowed 

frcm him for purposes of such programs under. this Act. 

(b) The fund shall be credited wlth--

(1) reinsurance preml urns, fees, and other charges 

1r1hlch may be paid or collected In connection with. re

l nsurance; · 

(2) Interest which may be earned on Investments 

of' the fund; 

(3) such amounts as may be advanced to the fund 

. from appropriations In order to maintain the fund in an 

operative condition adequate to meet Its liabilities; 

(4) such ambunts which are hereby authorized to 

~e appropriated as may be necessary from time to time 

to reimburse the fund for losses and expenses (Including 

admlnlst.ratlve expenses) Incurred In carrying out the 

program; 

(5). receipts frcm any other source which may, from 

time to time, be credited to the fund; and 

(6) funds borrowed by the Secretary and deposited 

In the fund. 

(c) .If, after any amounts which may have been ad-· 

van,;;ed to the fund frcm appropriations have been credited 

to the appropriation from which advanced, the Secretary 

determines that the moneys of the fund are In exces.s of 

24x 
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currP.nt needs, he may request the investment of such amounts 

2 ash~ deems advisable by the Secretary of the Treasury In 

3 obligations issued or guaranteed by the United States. 

4 SEC. 12. (a) (1) There is established a Federal Medical 

5 Malpractice Reinsurance Advisory Board (h~relnafter cal led 

6 t:ne "Board") consisting of nineteen members appointed by 

,, 7 t:he Secretary. Members of the Board sha 11 be se 1 ected from 

8 among representatives of the general public, medic.ii prac-

9 tlt1oners and other providers of health care services, the legal 

10 profession, the'lnsurance industry, State and local govern-

11 ments including State. insu.rance authorities, and the Federal 

12 (;overnment. Not more than two members of the Board 

As the general pub I le is paying, urge that at least i Pub! ic Members be 

a:,polnted .!_!_ only for regional input: 

Northeast 

Pl(olf>t,¥40 ~.P,r. b~ 
~G~ Tc· iSoA~A•• 

South 

Middle West 

Southwest} 

1' 
j1 

; ,. 

r ,1 

I: 

j: ,, 
' 

C..O NI~ IM~ 
Far West 

Suggest that l representatives is plenty for the legal profession as 

th,dr Interest is uniform but .2. should be al located health care providers -

considering that hospitals, nursing homes, clinics, M.D.s, other prac

tltionP.rs, etc., all have varying interests and viable contributions to 

make .. The 4 from Industry, Z from the Government and I from States make~ 

the !i• Further suggest that this Board should be specifically authorized 

by legislation to spin-off splinte.r State Sub-committees (to be chaired by 

the respective State Insurance Commissioners) with the Sub-committee 

Secretary and composition Board-appointed. These Sub-committees would be 

the actual mechanisms to devise and oversee Federal ly-reinsui-ed "special 

risk" State programs as proposed. They would meet as directed by the 

Board Chairman or on request of the State Commissioners. They would 

report back to the Secretary of HEW through the.Board Chairman and these 

state programs would be subject to the approval of the Board. It is sug

gested that each Sub-committee appointed consist of one representative of 

each of six sectors including the Sub-comm·i ttee Secretary plus the State 

25x 
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Co11111issloner as a voting Non-Hember Sub-Committee Chairman or seven In· 

number. 

13 shal i be regular fol I-time employees of the Federal Govern· 

I.Ii ment; not more than three shall be _representatives of the 

15 general publ le; not less than four shall be representatives of 

16 health care providers; not less than four shat I be representa-

17 th•es of the legal profession; not less than .four shall be rep-

18 resentatlves of the Insurance Industry; and not less than two 

19 shall be representatives of State Insurance authorities. 

20 (2) The Secretary shall designate a Chairman and a 

21 Vl~e Chairman of the Board. 

22. (3) Each member shall serve for a term of two years 

23 or until his successor has been appointed, except that no 

2.li 

25 

Individual who is appointed while a full-time employee of 

e State or the Federal Government shall serve in such 

26x 
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I, position after he ceases:.to be so emplbyed, unless he Is 

2 • reappointed. 

3 (4) -Any member appoJnted to fil 1 a vacancy -occ'urrlng 

jl 4 prior to the expiration of the term for which his predecessor 

P 5 _was appointed shal 1 be appointed for the remainder of that 

-6 term. 

i, 

7 (b) The Chairman shall preside at all meetings, and 

8 tt,e Vice Chairman shall preside In the absence or disllbility 

9 of the Chai _rman. In the absence of both the Cha I rman and 

10 Vice Chairman, the Board may appoint any member to act 

ii 11 aS Chairman pro tempore. The Board shall meet at such 

II 12 tlnies and places as It may fix and determine, but shal 1 hold 
Ii 
Ii 13 at lent four regularly scheduled meetings a year. Special 
I, 
11 

11 

I' 
" 

14 

15 

16 

nieet i ngs may be he 1 d at the ca 11 of the Chai nnan or any 

three members of the Board. 

(c) The Board shall review general policies and shall 

17 advise the Secretary and perform such other functions as he 

i' 18 
!I 
i: 19 

Ii 20 

21 

22 

may require. 

(d) · The members of the Board shall not, by reason of 

such- membership, be deemed to be employees of the United 

States, an_d such members, except those who are regular ful.1-

time• employees of the Government, shall receive for their 

23 _ services, as members, the per diem equivalent to the rate for 

24_ grade GS-18 of the General Schedule under section 5332 of 

r· 
[! 
ii 

II 
11 ,I 

Ii 

25 title 5, United States Code, when engaged in the perform-

27K 
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1 an,:e of their duties, and each member of the Board shall be 

2 al lowed travel expenses, including per diem In I leu of sub-

3 s1stence, as authorized by section 5703 of such title for per-

4 sons in the Government employed intermittently. 

AUTHORIZATION OF APPROPRIATIONS 

6 SEC. 13. There are authorized to be appropriated such 

7 sums as may be necessary to carry out the purposes of this 

8 Act. 
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94th. CONGRESS H. R. 2884 
1st Session · --

A BILL 

To a\Jthorlze ·the Secretary of Health, Educr 
t1on, and Welfare to establ lsh a medh;al mal-
practice reinsurance program, and to conduct 
experiments and studies on medical mal
.practlce. 

By Mr. Gonzalez 

February 5, 1975 

Referred to the Committee on Interstate and 
Foreign Commerce 

·--- .... ·. --- - ··-··-· ___ .,._ -·----
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A.P.E.D., Inc. 
The Association of Professional 

fi>r Economic Defense. Inc. 
P.O. Box No. 675 

Brmlent011•11, Nett' /er.re'/ 08505 

William Owens, 

April 10, 1975 

N. J. Insurance Brqkcr ~lQQ.Q. 

l·'rc.:;idcn t, 'l'ne A::;::;ociutJ.or: 

,•;conom LC lk: fl!nGc, In~·-• 

eordcnl'own, N. J • 

11. ~. ::.:cnct·i;e .Suh-·.:ommi ttee 

on Healt11 of the 

Com111l ttce on Labor and 

E"ubiic Welfare 

Washington, D. c. 

His testimony given before 

u. s. House of Reprc::.entatives. 

Health :::uh-Committee of the 

Ways and Means Commj_ttce on 

I/ H ,, -

March s, 1975 (with cost effect note) 

His testimony given before the 

New Jersey S'"nate Committee 

on Labor, Industry and the 

l'rofc::.sions, in Trenton on 

April u, 1975 
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April 10, 1975 

Ii TO: 

ii 
lJ • .S. Senate Health Sub-Committee 

(Committee on Labor and Iublic Welfare) ·1 
11 

11 
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'rhi:; is the :;L1b.::ment of William 01·1cns, !'resident of The 

Aszociation of Profcs::;iqnals for Economic Defense, Inc., of 

Bonicntown, N. J. _A_._r_·._i:._·· ._u_· •-• _I_n_.c. is a <Jroup formed of 150 

selected M.D.s practicing in New Jersey and Pennsylvania. 

The crisis in availability and cdst of hospital and medica 

liab!lity insurance must be dealt with quicJcly while other long-

range solutions can be effected involving fifty states. states 

are racing loss of protection for the puL>lic again::;t r,,edical 

mal!)ractice while increased insurance cost: loaded on our nationa 

health .::are system can easily cxccetl r'ive Billion Dollars this 

year. This has to adversely affect Medicaid, Medicare, Blue 

Cros::; o.nd.Shield, union and corporate health plan::; and, as alway, 

cru0lly militate against the elderly, poor and minorities. 

Dr. Roger E:geberg, Special A::;sistant for Health Services to the 

Secretary of HEW, has very recently testified to the National 

As::;ociation of Mutual Insurance Agents that a large leading hosp tal 

has estimated its 19'/5 insurance cost now to be at least $10.00 

per bed per day. There are about 1,400,000 hospital beds 

nationally, excluding all the nursing homes, clinics and many 

I, other health care facilities. 
1, 

To this massive cost projection 

·1 I 
ii I, ., 

!I 
II 
I 

I 
I 
I 

must then be added the cost of insuring all of our M.D.s and the 

other many practitioners ranging fro111 osteopaths to nurses and 

para-medics. 

I strongly support Senate Bill #S.188 printed in the Con-

gres:..ional Record on January 1.6, 1975 · as introduced by Senator 

Gaylord Nelson of Wisconsin with three basic modifications. Se 

Annex "!}_" which is attached and made a part of this Statement. 

Themodif:i.cations basically provide that the Secretary of HEW 

be authorized to rcinsurc · our pr.ivat<1 hosp:i.tal un,i medical mal

pructic~ insurance c.:i.rrle;:c:; at premium:., to he determined by him 

and a::; follows (pendi n<J any fnr1d.:i.mcntal chan<JC::: in thE.: tort 

li.:i.bilHy climate): 3lx 



.-

(1) HEW to fully reinsure the future 11 -ta_il" · 1.1f primary 3-

-- year tP.rm Equal Annual Payment occurrence insurance Policies so 

that p::-ivate industry could actuarily promulgate proper premium 

on a c·..irrent basis of need in each local market nationwide._ 

(2) HEW to fully reinsurc the exccsn QVer losses paid by 

I the ca:rri-er from tne above primary poll.cy including -

{a) All specific damages (to be paid promptly) com

bined wi t11 

(b) any awards or settlements for "pa:i..n and suffer! 

(limited to the amount paid by the primary carri 

for "specific damages"). All excess would be 

fully reinsured by HEW and would eliminate the 

catastrophic or unpredictable "shock" loss to th 

carrier. 

" 

(3) HEW to fully reinsure the "uninsurable" or volatile 

risks \-Jho would receive a standard policy from the_ private carri r 

after being classified and surcharged by the state in a manner t 

j be specified by the Secretary. 

I! If this minimal and partial HEW support is forthcoming, 

jl" tnere 'NOUld then be no reason whatever for any carrier not to 

willingly reenter the competitive market for hospital and medica 

liability insurance to protect the public at a lower cost to oUE 

health care delivery system. 

Included, as part of tM.s Statement, is testimony given 

March 5,1 1975 with amplifylng note on_ cost-effect to_ the House 

Ways an.:J·Means Sub-Committee on Health plus testimony before the 

New Jersey Senate on Labor, Industry and the Professions on 

·_ .April 8, 1975 to counteract fragmentary, divergent· and unilatera 

state actions. 

To conclude, we oppose relying on actions, :·subject to cou1 
delays, by the several states to meet an urgent national catas

trophe-type health care crisis simply because an acceptable part al 

Ii Federal solution, as for riot or flood insurance, could be quiclC Y 

Ii ,u1d easily implemented as proposed to you. Such a partial suppo t 

by HEW would: 
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• 1., Pre::ici:;v13,the availahi.lity of publ:i.c protect.Lon .:t•J:lim;l 

lJy hospital::; and practitioners and ,d: lower cost: 

in a uniform manner. and~ - when it.:t.::; needed; 

II. Enable the Sccreta~y of HEW to finally build 

of nationwide statistical data for loss incirlcnce 

something which nobody has ever had; 

a crediblT 

und ::.evcrity-

III. Permit Doctors and hospit11ls to resume r.•r,tcticin(J the 

health care - not the best "defensive" healtl1 cc1rc; 

IV. Halt' earay retircm!"nt and stimulate new practitioners 

start upin our communities ucross the land;· 

v. Enable our nation• s attorneys to continue, in tne tort 

li;,wility sphere to obtain jusr. awards. and settlement:. for the 

public; 

VI. Solve an insurmountable pre:.cnt eco1iomic problem for 
. . 

private insu1:a.nce carriers; 

VII. ~ (VI.above) for their reinsurors - whose punic and 

pressure contributed greatly to this crisis; 

j 

VIII. )'reserve state regulation of the private insurance in

dustry under the control of our .r;cspective State Commir;::;i.6ncrs · ( · nd 

le<Jislaturcs). 

My Statement concluded with the offer to tr::; t-::• .:in:;wcr 

any quc::;ticn::; and to assist the Committee or the Dcr,.J.rtment of 

in any way deemed u::;cful to resolve the problem. 

Enclosures: 

• • • 

Qax .. 
William Owens 
N •• ,1. Broker i/63',;13000 

and 
t rc:;irlcn{-. 
J\.P.r::.D., Inc. 

Annex· "!1" 3/5/75 Tes.ti1110.ny. to tJ. $ •. 
a.R. Health SUb-Conittee, 
Wa::;hington, D. c. 

"B" 4/~~/75 Testimony to 
New Jersey Senate Committee, 
•rrenton, N •• J. 

. I 
I 

I 



-

1111 
STATEMENT RE: Assembly Bill° 1552--An Act concerning medical malpractice liability 

insurance. 

BY: 

TO: 

Independent Mutual Insurance Agents Association of New Jersey 
£q6or , 

Conwnittee on 6e1M11r5a, Industry and ·Professions, New _Jersey State 
Senate; Trenton, New Jersey; April 8, 1975. 

My name is Frank J. Siracusa. I am ari Independent Insurance agent 'fr.om.Atlanti.c City, 
New Jersey, and I am testifying today as a member of the Executive Committee of 

m 

:.su 

lnd,pendent Mutual lns_urance Agents Association of New Jersey, a professional trade '.Th, 
Associ_ation representing approx-imately 2,000 independent Insurance agents.currently ;in) 
doing business In this state. l am a member of the Board of Directors of the association 
and Chairman of its Legislative Committee. 

Our primary concern is no'i: with Assembly Bill 1552, as such, but with the long-range 
implications of the problems associated with availability of medical malpractice liability 
insurance. To place our comments in proper perspective, please note t"'° things: 

I. While we recogr.ize the growing seriousness of the problem, we do not think 
It has reached crltis proportions as yet in the State of New Jersey. In 
fact,. the .mos~. immed late riear::ori s I s--the termi'nat Ion of covera'ge. for a · 
number ~f New Jersey hospitals by the Argonaut Insurance-Company of 
Ca1 lfornl.a-•has already been averted by the court order obtained by the 
State Insurance Department against Argonaut, backed by the promise of the 
private Insurance industry to fill the gap, if necessary •. 

2. The reinsurance facility proposed by Assembly Bill 1552 should be viewed 
as a stopgap measure only, not as a long-range solution to the basic problem. 

Expanding upon our second COl'!l'Tlent above, the entire medical malpractice insurance sit· 
uation Is not primarily an insurance ·problem. a is a combination of soci.al and legal 
problems, tied to Increasing awareness ori the part of the patient of his right to sue 
doctors and hospi'tals and to the increasing size of malpractice awards granted to 
claimants by out courts. Possibly the only aspect of the problem directly related to 
insurance is the question of whether rates are adequate for'this type of coverage. 

Hence, any attempt to solve the problem by.merely manipulating the insurance mechanism, , 
whether by the establishm~nt of a reinsurance facility or by any of the other frequently, 
suggested means; Is doomed to early fat lure. · · 

Instead, someone must anaiyze all aspects of the problem, from actual underwriting cosu3 
to the tort laws themselves and come up with )(mg-range answers. We are ,not technicallY] 
equipped to provide those answers or even to suggest any remedies. J 

However, in 1 ieu of such di;-ect recommendations, we do suggest instead the immediate -~ 
format Ion of an industry t.ask force to study the prob I em in depth and report back to .J 
the legislature at some rea,scnable time in the future with recommendations for lasting,:~ 
long-range solutions to th~ underlying c.auses of the problem. As an interested party, J 
"'e would I ike to work together ~ith the rest of the industry to dev~lop those recOOITlen•.:~ .· 
::latJons, 'and we here.with.offer our services as a catalyst to draw the various segments\j 
~f the lndustry _together··to pursue this project. · · ;j 



iY BILL/1552 

,Ing with.tbe above.suggestion, we additiona11y recommend that any further action 
imbly Bi]J 1552 be. deferred untiJ such time as the industry task force has filed 
:onmendations for a 1ong-range·.so1ution to the basic prob1em. 

Judgment, a voluntary market soJution, buiJt upon the premise that the insurance 
ies wlJl voluntarily underwrite all medical. ma.lpractice business at reasonable but 
te rates, coupled with appropriate remediaJ Jegislation to correct shortcomings in 
esent tort sy~.tE,m, wi 11 best serve to treat th~"~~'lSl.l..r.lying car:icer,. as opposed to 
.addressing the symptorns·of the disease. · 

suggested task force is not fbrmed, and if no other solution to the ma1practice 
mis arriyed.at wi~hin a reascmaQle period of time, we shall then be wiJling to 
t Assembly Bifl 1552 essentially as presently written. · 

.· : '. . 

you for hearing OU~ thoughts on this Ve.ry vi ta 1 ,ubj ect today. If we can be of 
hher. service Jo yo.u, ·please feel free to call upon us. 
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Statement of 

1:he American Mutual Insurance Alliance 

Submitted to 
New Jersey Ser,ate Labor, Industry and Professions Committee 

Re: Assembly No. 1552 
' 

April 8, 1975 
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The American Mutual Insurance Alliance is the national trade 

association of mutual property and casualty companies. Our companies 

write about 19 percent•of the property and casualty business in 
I 

New·Jersey. 

Our members are vitally concerned with the current medical malpractice 

situation in New Jersey and particularly with its underlying causes. 

Your hearing today centers on Assembly Bill 1552. We have had an 

opportunity to present our views on this bill before the Assembly in 

February. A copy of our testimony is attached for your review. Since 

our original testimony, the Chubb Insurance Group and other insurers 

have offered 'co insure the 29 hospitals that had received cancellation 

notices from Arg.::maut thereby alleviating any temporary market problems 

that ·may have existed. Also the Supreme Court has granted a temporary 

injunction against Argonaut thus preventing the planned cancellations. 

It is our contention that A. 1552 is no longer necessary. In any 

event, A.1552 would not have corrected any of the underlying causes 

of the malpractice problems, but would have aggravated them. 

Enacting A.1552 W'ithout basic reforms of the law results in no 

incentives to reduce the number of incidents giving rise to malpractice 

suits. Claim CQsts would continue to soar with doctors and hospitals 

paying higher, if not prohibitive, premiums. 
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We'd be no better off than we are today. In fact, we'd be worse off 

b~c:tuse the reinsurance pool scheme co::itair.s no time limit after 

which it would expite. It is therefore being offered as a long-t~ 

solution to malpractice insurance price and availability problems. 

Ironically enough, 'the onl;y long term result it will produce is higher 

insurance premiums for doctors and hospitals. The cure is worse than 

the disease. 

Also, the? reinsurance pool me.chanis::i. is probably the worst _of all 

ava:j.lable poolin& mechanisms that. could have bee:n chosen for Ne,., 

J'erst!y. Reinsurance pools arc not r.:agic ansm~rs to insu.ranc~ problems. 

A reinsurance pool·schemc ·was m;,inde.ted in North Caroiina in 1973 to 

replace the state's risk shar.ing plan for hard to pl2.cc automol?ile 

insurance. It now turns out that ::he reinsurance association there is 
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in~urring expenses 27. 6 percent hig:~cr thaa the auto insurance plat1 :tt. We 

repl.:!cccl. th, 

t:-:-e. \:oulc! aJ.so like to point out ir'.COi!sistencies in A.:.1552 itself. 

It requires that participatio:1 in t~a rcinsuran,::c pool nicchanis~. be 
I 

limited to liabili::r insurars. Sin-;:~ th;;! problen of n2cl:tcal. 1~ulprc:cticc 

iavolv::?s th~ medical car~ f;}'Stcrr.1 2.r!d not attto,;-.00ilc or gt~1~cral l:l:ihility, 
.: 

shoulcin' t r!ll the c;ccic~nt .md health insl!~c:rs in Ne,,; .. Tersey as well 

as Bluz Cr03s 2nd Blue Shield be included to cerry their fnir load?· 

/Ln<l shoulda' t asSC:!SS!::.::::-,ts on liab:i.1it:,· insurers be based only on that 

port i.0:1 of thl:'ir prcuit;.;-:; that· r,oC!t: for r.!cclical care of ind:iv:ldl!als? 

This t-:nuld seen i"!.or~ equitahlr.. 
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To enact A-1552 is therefore unsound and illogical. It will result in 

higltar r:l;].lpr.:i.cticc insurance premiuu1.s. It will result in higher 

premiums for automobile, homeowners and vorkers' compensation insurance. 

It will.increase the already high cost of health care since·increases 

in medical malpractice premiums will be passed on to patients in the 

fol'."m of higher medical bills. 

Study Commissions on ma;tpractice insurance claims have discovered that 

patients who considered their medical bills to be excessive, retaliated 

by filing a malpractice claim. Passage of A-1552, together with present. 

skyrocketirtg incr~ases in medical and hospital costs, could increase 

· ·those bills even more and result in a greater nunb2r of malpractice 

We feel that New Jcr,sey now has.the opportunity to study and evaluate 

the overall malpractice situation, therefore we endorse Senate Concurrent 

Resolution 3001 which· would create a special conm1ittee to investigate 

medical malpractice insurance costs and availability. 

I 

We don't believe anyone has all the answers at this time, but the Alliance 

stands ready to work cooperatively with other segments of the insurance 

industry, with the medical profession and with the legislature in dealing 

this problem. 
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For 

NEW JERSEY'S MEDICAL MALPRACTICE INSURANCE PROBLEMS 

Statement of 
· The hnerican Mutual Insurance Alliance 

Submitted -;:o 
New Jersey Assembly Standing Cor.1mittee 

on 

Commerce, Industry and Professions 

Re.: Assembly Bill A-1552 

February 10, 1975 

·-_;..: 
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The } .. -nerican Mutual Insurance Alliance is the national association 

of policyholder-owned companies who account for nearly 19 percent 

of the property and casualty insurance market in the state of . 

l{ew Jersey. 

Our members are vitally concerned ~dth the current medical malpractice 

insurr.mcc situation in New Jersey a:1d particular.ly with its under-

lying causes. 

Unless the situation is corrected, there will be an adverse effect 

not only on the·que.lity of medical care available in the state, but 

also on the cost of p~rsonal and business -'insurance to onr present 

policyholders. 

Property and li.2.bili ty insunmce co:~ipanies are large consrn:ii:~rs of 
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~~dical and hospi~al servicas. If th~se ·services become more costly 

because malpractice· insurance rates escalate, it means that the price 

and othar personal lines ~edical coverages beco~e more costly. This 

added ~xpense would not go well with.our customsars, especially when 

unemployment and inflation are already taking their toll. 

THE PROBLEM -.AVAILABILITY AND COST 

Much has been written and. said over the last several weeks concerning 

the crisis in medical malpractice coverage. It's become a £:ront page 

item in most of ·our newspapers and has receivad extensive attention 

from the broadcast media. However, as with most crises -- this one 

didn't materialize overnight nor is it confined to New Jersey. Other 

states -- New York, l·~aryland, north Carolina, Ohio., Indiana and 

California are experiencing simile.r problens. nut a careful review of 

medical r.ialpractice problems indic2.tes they m:e due to multiple causes 

--- ·which· do not lend themselves to si::!plistic solutions. 

Consumerists blam~ the doctors, the doctors blame the lawyers. 

Unfortunately, th~ medical malpractice insurers are caught in between. 

Claims settlements o·;,,er the years tell part- of the story. In· 1965 

insurance companies collected $30 nillion in r-:rn.lpractice premiums· from 

A .. r:i.erican doctors and n::.!de a profit on the busin~ss. In 1974, insurers 

collected $300 million i~ nalpractic2 premiu,'.!3 and experienced no 

profit on tha business. 
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Ho-rem,er, co~parin6 ;;,alprar.tice pre:-:u.um incor.:c in any one year to 

cla:tn:s paid out in the same year, can be very deceiving. It'~ just 

the tip of the icaberg. ltn.:i.t appears to be a surplus for that 

profit and loss ba.lan~e in malpractice insurance can be struck 

only'aftar the passage of eight years or more. A case reported 

today can be settled for nothing or for millions of dolla;rs, which 

makes it difficult for the malpractice insurer to know how much·to 

set aside for settlenents. 

It's that kind of claims experience that has helped create the 

medical malpractice insurance cost and availability problems we 

are now faced with. 

UNDERLYING CO:NTRIEUT:(NG CAUSES 

Adverse claims experience, hm-:'ever, is a sy:::p tom _..,. t1.ot a cause --

of the medical malprnctice insurv.nce problc2. There are in fact 

several underlying causes which s:i.g~ificcntly influence the 

initiation and outcome of nalpracti::e claic.3 end suits and have an 

ultimate adve:?:"se effect on malpractice insurance prer::iums. 

The underlying caus~s also effect the way the oalpractice insurance 

premium dollat" is distributed. Abo1.1t: 55 cents out of every premium 

dollar goes for leg2.}. fees t,ith onl:, 15 to 20 cents ending up in 

the pocket of injured parties. Th2 rest goea for .overhead and 

claira3 adjustr:t-ant e:i-:p-s:.::ses. As i-:.:; said be:c:r1a:, there is no pro.fit. 
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In Xe,r Yor:, Ste.te, for c:--:a"',plc, r::::,st of the r.;alpractice insurance 

· ,;as uritten by 'S:nployers of Kaus au -- an ANIA member. Fro1:1 1949 to 

· l.972 the co:-.,~,any reczj_ve.d $212 millib.\ in prcmh~::1s and investment 

incom~ uhile it i:~c.urre:i losses of ~332 million. Net loss came 

to $120 niillion. The co:n.pany was forced to withdraw from the market. 

Here is a list.of those.underlying contributing causes. 

First: We have seen more of a willingness on the part of patients 

·to sue a physician if they feel the physician has maltreated them. 

This is a sociological phenomenon over which no one has control. 

Many people regard good health as though it were a commodity, something 

that a doctor can dispense at will. But good health is not a 

purchasable cor.1modity. It is a mattar of heredity, personal 

responsibility, choice and self-discipline. Unfortunately, the 

failure to achieve ideal health has caused great disappoh1tment on 

the part of some patients. 

And they have turned with greater :1::d greater frequency to the lat·1suit 

h . . I 
as a m~ans of resolving their disappointments. The best hope ere 1s 

for an improvement in the doctor-patient relationship • 

.Also, an impersonal et:nosphere of i10spitals may contribute to the 

m2.lpractice potential, The hospitalized patient's loss of privacy, the 

secse of capt:tvity, the depersonaliz:::d attitudesof some personnel,· 

und.erstando.ble patient fears and an.:-:ieties, the family and patient's 

inability to sec:.:r~ n.n ~~rplanation of diagnosis and treatment> may 

contribut~ to ca~plaints about the final outcom~. 
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Sacond: Patients ~ay sue a-~octor rn2ny years after treatncnt ---

,.. ,-•o:, ••,: 1"'I ::r ~-- ___ .._ .L. ...... , for t~u~ ~ed1.ca1 malp:?:ac.t:ic~ . . 

could result in. a t-en million clolla.:- lo3s yE:.:>:r<,; fro::? now. This open-. 

ended co7""'itt:?~nt has resulted in en u.p•,rerd cost push on tha medic~l 

02.lpr.ac.tice insurance preni.ura. There are re:::.edies available.which can 

equitably help alleviate this condition and hopefully reverse the · 
. . ... "' .... 

ri-Sing cost spiral .. 
: .. . . . 

~- .... 

·: -~ . . : .· 

rr.ird: In ma.lpr2.ctica cases., the doctrine of·~· i~sa loquitur (latin 

Eor "t:h~ thing speaks for.it:self11 )., can ba appli2d .. When it is., the 

,urdenof proving tha.t thephysicir:.r?. was negligent is lifted :fro~the 

:onplaining party. Instead the la~.: pemits an inference of negligeace 

!:'!. the part of. the physician who Eus:: ~ow.prov: he is not negligent. 

·g feel· this araa is one which c2n be ;:ie;:1efically reforc!ed. 

::>ur t:h: It: has bean shmrn that the co:-?.ting~n::: f-2e arran~e.ment. prov:i.d.es 

"C.::lns by which a clai-:t;2.nt can obtc>.i~ :}..?gal counsal for little or no 

iaq;.a is he lcss~s hi.s TI!alpr~.ctice ca::;;;,.. If he. '1,,Jfn3, he pays his 

:d. · l~O p:ccent., but occesionally as hi.g'h as 50 p~rcent.. We feel.. that 

·d-ificatiori -- . I?.Ot: abolition -- of the conti:tg~~cy fee wo'uld. still 

. . . -· -- - . . . ... ·. 

icction in malp:2ct!ce in~~rance p=e~iums. I~portant steps to accomplish 

ls end have already ba2n taken in Ne~ Jersey. 

\ 
... c •• 



Fi..:th: Pati, .. nts, ~.-it:~ i:.1.:.::easin5 frequ<:ncy, have been suing for 

injuri~s arisin3 out of ~~dical ctalpractice, nlleging an oral 

guarantee by tha physici2n3 cf successful outcoce of treatment. 

·was negligent. We believe that this area of existing malpractice 

la.~.; could also be beneficially rcforu:e:1. 

PROPOSED SOLUTIONS TO lE:DER.LYI!W CAUSES 

Unless and until these underlying causes are corrected no proposed 

solution, be it a Reinsurance Association, an insurance company 

run by doctor's themselves or federal legislation, will solve the 

problems of ~. and ~ailabilitr of ;;:~dical Ealpractice insur.ance. 

We therefore urge the immediate enactr:-:~nt of rer.1edial legislation to 

make sure: 

1. That no claim of any kind, wh2ther in contract 

or tort, alleging the n2lprnctice of a health care 

provider shall be com .. T.en,::a<l, unless said action 

is filed (1) within two y:ars of the act, omission 

or failure complained of, or (2) within on<? year 

of the dat~ when the act, omission, failure., or the 
.: 

resulting injury was dis:::o,~ered> whichever is longer. 

In no event shall such claim be co;r:..::enced more than 

s:l;: yee.rs a[ te.r the act, omission or failure 

cocplainel cf, except for a clai~ alleging the 
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f "l·i'! .. .-:. 
~--·-• .. .i. - left in the 

cl:.li':'.'.,~:-,..: :;\;:-:lng tho: c .. v.irse of ;:;~di.cal trc:i.tment, 

0!1e yi:ar o: th .. 1 cbj ect' s discovery. 

That in professional liability actions against 

licensed health cm:e providers there shall be 

no prcsur:.ption or inference of negligence on 

the part of any defendant. In professional 

liability actions against licensed health care 

providers, t:ie:·jury shall be instructed that 

the plaintiff has the burden of proving, by a 

preponderance of the evidence, the negligence 

of the defendant or defendants. The jury shall 

be further instructed that injury alone doas not 

r::d.sa either a presmnption or an· inference of 

neg~igen~e-. 

That attornay contingent fees be regulated, The 

schedules of charges e.dopted by the New Jersey 

Suprcr:',.:! Court in 1972 i.s an important deva],opment towards 

solving the nalpractice problem. The sched'.!le is 

as f ollm,;-s: 

The first $25,000 recovery - one-third 
The n3xt $25,000 recovery~ one-fourth 
The r:ext $50,000 recovery - onc,-fifth 
1.e..:. pe::-c0";"?.t of the portion over $100,000. 
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It has been esti~~teci hh6t such a sc~a2ule could eventually help 

reduce total loss ~osts fer ~alpractice claims for doctors by as 

I 

t!1u.c:b as ~O p:".":"•:~-:1t, 

4. That a:iy .. prc:r.ise, guara:i.ty, warranty or other 

rcpresent~tion of a licensed health car~ 

provider to effect a cure or improve the health 

or condition of a patient by provision of 

health care or service, shall be void and 

unenforceable unless in writing duly signed. 

by or on behalf of the health care provider 

to be charged. 

I can't emphasize enough th~ need for this remedfo.l legislat:i,on if 

we are to solve or.ce and for all the medical nalpractice insurance 

proble.n in New Je!:'sey or anywhere else. Enactm~nt of any other propo£ed 

solution, without this necessary remedial legislation, would be cosmetic 

reform, at best. 

THE PROPOSED HEDICAL.K.\LPRACTICE REINSURANCE ASSOCIATION 

(A.1552) 

Among other propos~c .solutions is the creat}on of a New Jersey medical 

malpractice Reinsure~ce Association. Such a proposal is now pending 

before your Com:nitte~ in the form of Ass~mbly Bill 1552. 

This lesislation :,:a,:e::; ,-_;;, 2tt~mpt to resolve the unclet"lying cause of 

the uc1avil.nb:i.lity a:~;i higl: cost of r.:edical 1.;alpractic-:? insurance. 
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,.~.ill tl~2 proposd. Reinsura.::c"'! Assod-'lt:ion solve? We think 

very little. I!'.. £~0::t, if the Rei1\sura.~ce Associr,t.ion is enacted 

without effectin; re::i.edial char1.3es in the r:1alpractice tort law ----__ _._. 

the current situation will be furth,:!r aggravated, Enacting A-1552 · 

·without basic reforw of the ·1aw results in no incentives to reduce 

the number of incid~nts giving rise to mal.practice suits. Claim 

.costs would continue to soar with doctors and hospitals paying higher 1 

if not prohibitive, premiums. 

We'd be no better off than we are today. In fact, we'd be worse off 

because the resinsurancepool scheme contains no time limit after 

which it would expire. It is therefore being offered as a·long"'."term 

solution to malpractice insurance price and availability problems. · · 

Ironically enough, the only long term result it will produce is highe,::-

insurance premiums for doctors and hospitals. The cure is uorse than 

the disease. 

Also, the reinsurance. pool mscham.s!:1 is probably the worst of all 

availnbJ.e pooling r.iechanism.s that coul.d hnve been chosen for New 

Jersey. Reinsuranc~ pools are not nagic answer-s to insurance problems. 

A reinsurartce pool scher:1.c was mandated in North Carolinc. in 1973 to 

replace the state's risk sharing plan for hard to place automobile 
..! 

insurar?.ce. . It· now turns out that the reinsu:rance association there is 

incurring expenses 27.6 petcent higher than the auto insurance plan it 

repl.:?.cc.cl. 
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,·.~. i.·vuJ.G :L1.so l.!.1~;.! to p6i:.1t. o~t i~cc-,:s_ist.e-:-1.cies in A-1!552 it-r.el.f. 

It reqc1Lces t~;:tt pr..rticip~tion in th~..:. reins•.1ran,:c pool mechanism be 

involv.:?s the ma~ical car::! systeB ar:.d not autor:-.o~lile o·c general liab:Lli ty, 

shouldn't all the accic.cnt and health insurers in New Jersey as well 

as Blue Cross and Blue Shield be included to carry their fair load? · 

A."ld shouldn't assess:r.ents on liability insurers be. based only on that 

portion of their premium that goes for n.edical care of individuals? 

This t•muld seem more equitable. 

To enact A-1552 is t::her.efore unsound and illogical. It will result in 

higher malpractice. insurance prer.i.iur:.s. It will result in higher 

premiums for automobile, homemmers and workers' compensation insurance. 

It will increase ·c:be already high cost of health care since increases 

in i!H:idical malpractice premiums will be passed on to patients in the 

form of higher m.?dical bills. 

Study Com~issions on malpractice insurance claims have discovered that 

~atients 0ho considered their medical bills to be exceasivej retaliated 

by filing a malpractice clain. Pass=..ge of A-1552, together with present. 

skyrocketing increases in medical and hospital costs, could increase 

those bills even more anc. result in a greater nut:1ber of malpractice 

cla.ims. 
.: 

1;·!~ do no:: believe the legislature:, ot· the citi.zans of New .Tarsey would want 

to see this happen. 

Thank you. 
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STATEMENT BY COMMISSIONER OF INSURANCE 

JAMES J. SHEERAN 

- -

BEFORE THI: Sl'l\TATI: COMMITTEE ON LABOR, INDUSTBY AND PROFESSIONS 

APRiL 8, 197 5 

Senator Hughes and members of the committee: 

. <:_.l 

:f\;!i- _ The-plight of 29 New Jersey hospitals was apparent after Argonaut's 

· :}ij",,, · precipitate action in cancelling their policies made it necessary for this 

_ •:·~ ',,_~gislation to be considered by the Assembly on an emergency basis. It 

·-,:!l, .. ,, . . -··-··-- . . .· . . 
J · should he. note_d r-howeve:r;,that this bill came out of committee in the 

)t ' ---- - "'--- - ✓-- --------------- ' -

q Assembly before the emergency ·occurred. \ _ 

___ . What confronts you now is the need to find a 16\-term solution, 

one thc,:1t will assure both the public anq medical practitioh~rs of the 

. availablll.ty of malpractice insurance in a marl<et that is s"\ect to st~te 

regulation and with all the safeguards th;_• t state regulation provides. 1 

' -
!think that A-1552 and its provision for a Reinsurance Association 

or Facility, to be comprised of only those companies with expertise in 

malpractice insura!'lce, is the ·1ong-term solution. 
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A major problem with tho murket, as it e::dsts today, is tho so-cull eel 

exclusive c1grecmcnt between the carriers and professional or(JunizaUons. 

Argonaut, for instan~, was the insurer for members of the Nev; Jersey HospHul 

Association through agreement with the association. The Chubb Group, similurly, 

is the carrier for the mcmTJcrs of the Medical Society of Nevv Jc~rsey through c1n 

ex9lusive agreement. 

I regard this use of exclusive agreements between the carriers and 

professional societies as essentially monopolistic, w_]1ich leads to an unhealthy, 

if not unlawful, stifling of competition. The result is that there are few 

companies available to write malpractice insurance, each apparently conte~,t 

with the territory it has acquired and unwilling to engage in the kind of competition 

we have a right to expect in a supposedly free market. 

Let me explain how these exclusive agreements not only stifle competition 

but actm11ly tie the hands of the insunrnco commissioner. Every year, repre

sentatives of the Medical Society, the broker and the company come to the 

department and hand us a filing anc! suy II these arn the rates on which we agree. 11 · 

If I refuse to accept th(~ filing, I'm ca st in the role of villain. 

The insurance commissior:er is depriving the doctors ~f malpractice 

i1:1Surance at a price the doctors are willing to pay! So I'm up against a fait 

accompli---and the fact that we cu.n't be sure that there's a currier Willing to 

stGp in and pick up the coverc>JC if the exclusive carrier drops out. 
' 

The department is thus limited in its ability to examine other evidence 

relevu.nt to rate, and particularly to d8velop a means of clistributin0 large losses. 
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dr,wv L.l.n t1n;:1loyy in this regard from the pructicc in fire insurnncc, which is 

lt1rly i;uscoptible to cu.tu.strophic losses as malpructicc insurnncc is. The 

jndus1ry simply distributes its cat,rntrophic losses country-'.vicle by adding 

five per cent or so loading into the rates. That's not unusual ut all. It's a 

ralm, orclcirod approach that contrasts vdth the panic thc1t lur~;c mnlpractice 

ssos induce in the industry. 

As long as these monopolies persist, there is little .the commissioner of 

"nsurance can do to assure availability of insurance and to provide •a reasonable 

.listribution of the loss costs among classes of insureds. 

The existence of monopolies has led to a proliferation of the surplus lines 

}narket and, indeed, to an abuse of this market, which was originally intended. as 
~~ . 

;{~J;1 means vvhereby unusual and otherwise hard-to-place risks could obtain coverage. 
'>10, 

Forced to go to a surplus lines company because the standard market won't 
n ;> 

,!')ave them, mcdicc.11 pructitioners, whether they b8 individuDl s or instituUons, 

focsd with cxorbit:1nt rntcs. For instunce, the ma.lprac'dcc 1nsurunce bHl of 

own Collc~e of Medicine and Dentistry this year is more=: than hc1lf a mHUon 

s, up from two hundred thousand J a st year. 

The surplu:3 lines insureds also have c1nolhcr problem if their cornpa.ni~s 

h1solvcncy. The im~ureds do not have the protection against insolvency 

the standi:lrd n1urLct provides thrciugh the Propcrty-LiabHiL/ Insurunce Guc1ranty 

socic:1tion. The) insolvency of a surplus lines compuny with heavy malpractice 
I 

n9s could mean i:i very rc.:11 dimistcr for the New Jersey public. 
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l have recently taken a, step to reduce the indiscd.minilte use of the 

surplus lines market by promulgatinu un emergency rcgulntion thnt requfrcs 

· proof thnt hospitals nnd physicinns employed by hospitals hi1vc been refused 

. by three carriers j.n the standard market before thoy will be permitted to purchase 

surplus lines. insurance. If a hospital has to go to surplus lines, l wil°J know 

about it. · 

I have also taken steps to prevent a "consent-to-rate" device from being 

used to bring about an jncrease in ·rates. The Chubb Group, for instance, l1as 

filed a revised rate schedule for osteopathic physicia.ns, which is now being 

reviewed. ·. In the meantime, the company started to submit "consent-to-rate" 
' ' ' 

forms;• on which osteopaths are being asked to agree to an indrease of 45 per 
. ' .. 

cerit in their rates •. The companyi s excuse ls that it antici.pated a favorable · 

action on its rate filing. Btit I have disallowed the "consent-to-rate" filings 

on the ground that they are an inapproprfo.te means of bringing about 'ilvhat is 

really a general increase in rates. 

Those are some of the prob_lcms I am faced with because of the lack of 

an available market fer mulpractice irisurunc;::e. Let me describe, briefly and 

simply, whatA-1552 would do, even though I know.you are fo.milic1rvdth it_. 1 

The bilLwould make _malpractice insurance readily available for all 

medical practitioners, includin_g doct<?rs, dentists, chiroprnctors, podiatrists, 

and others as wcli as hospitals und other health care facilities. Th·e insurunce 

· would be availnule from certain liability compan1es---those with experience in 

malpractice writing either here or elsewhere in the country. This limitation -is 

necessary because• malpractice insurance is not. a _popular line and requires 

·•·.·. expe1tisc th~t only can be acquired through experience. 
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These companies to9ethcr would constitute the Reinsurance l\ssociation 

Under this. legisbtion, each company would be required to accept any 

pmctitioner applyinq to it for insuranco. Each com1x11:y would thon be 

to retah1 the risk or to cede it in whole or in part to the reinsurance pool. 

a company decided 1:o cede a risk, it would retuin only the expense portion of 

pr~mium and would service the policy just as if it conU nued to be· the insurer. 

' 
remainder of the premium would be paid into the r9insurance facility. Out of 

fund, losses on the ceded policies would be paid. If the facility showed 

defi.cit, assessments would be made against the individual companies. 

UltfoiateI-:, the losses would be passed onto the insureds through additional charges 

The facility itself would be not much more than a bookkeeping operation 

and its costs would only be minimal. 

Unfortuna Lely, and somewhat strc1n0ely, the hospiLa ls and the doctors 

like the soluti'.Jn I have proposed. Pcrhups, they are ofraid of the v:rath 

c,f th(' companies, wllich don't like it eitheL ThQt' s vvhat happens 'iNhen you don't 

have competition. PerhcJ.ps, thc">y favor iJ. cha_nge in the system of tort lfr1bl1Hy. 

No-rault, or some such, such as the Legislature decreed in the matter of nuto 

insuranco. 

But that is ,: <!11c:3tion that rcqufrcs long u.nd careful study so_ that the rigl:its 

'of the people urn fully protected and not frittered awuy. Wlmt we need is a solutior 

that will solve exist:ing probloms nm-v by broakin<J the monopoly and insuring full 

availability of insu·rnncc:. 
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The Reinsurance rucpity will make readily c1vaUubl.c the insurunce that 

is needed to protect the p~1bliq against the mistakes of the mcclicc.11 c111d ullicd 

professions. That is what 'the public needs. 
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