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Notice of Appeal.

Filed March 23, 1929.

IEbhpx (Emmtg (ftrntU ffimirt

Lawrence BI‘OWI’I, 10

Plaintiff,
vs. Action at Law.
Notice
Green Brook Country Club, of Appeal.
a corporation,

Defendant.

on

Please Take Notice, that the defendant, the v
Green Brook Country Club, a corporation of the
State of New Jersey, appeals to the Court of Er-
rors and Appeals, Last Resort in All Cases, from
all of the judgment entered in the Circuit Court
of the County of Essex in the above entitled action.

Dated: March 22, 1929.
FRAZER & TRIMBLE,
Attorneys for the Defendant. 3(
Service of a copy of this Notice of Appeal is
hereby acknowledged this 22nd day of March, 1929.

JOHN W. OCKFORD,
Attorney for Plaintiff.

40



*0

20

80

40

2

Summons.

The State of New Jersey to
Green Brook Country Club, a
corporation,
(L.S) Caldwell, N. J.

You are Hereby Summoned to answer the annex-
ed complaint of Lawrence Brown in an action at
law in the Essex County Circuit Court. And take
notice that unless you file your answer to said com-
plaint with the Clerk of the said Essex County
Circuit Court, at Newark within twenty days after
service upon you of this writ and the annexed com-
plaint, the plaintiff may proceed in the suit and
judgment may be entered against you.

Witness, Hon. William A. Smith, Judge of the
Circuit Court, at Newark, this 22nd day of De-
cember, nineteen hundred and twenty-seven.

JOHN H. SCOTT,
Clerk.

John W. Ockford,
Attorney.



Complaint.

ESSEX COUNTY CIRCUIT COURT.

Lawrence BY’OWH

Plaintiff,

V. Action at Law.

Gree n Brook Country Club, 1Complaint.

a corporation,
Defendant.

Plaintiff, who resides at Montclair, Essex Coun-

ty, New Jersey, for his complaint, says :

1. The defendant, Green Brook Country Club,
is a New dJersey Corporation (not for pecuniary
profit).

2. In or about the month of February, 1924,

plaintiff was a stockholder of the defendant cor-

poration, and was the owner of a stock certificate
of the defendant corporation, number 39.

3. At said time, plaintiff was also a member in
good standing of the defendant Country Club.

4. In or about the month of February, 1924,
plaintiff resigned as a member of the Green Brook
Country Club, and his resignation as such mem-
ber was duly presented and accepted.

5. In or about the month of April, 1924, plain-
tiff deposited with defendant, his stock certificate,
and authorized the defendant to sell the same for
the account of the plaintiff.

6. That thereafter and between the said time
and the month of June, 1927, the defendant did
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Complaint.

sell plaintiff’s share of stock for the account of the
plaintiff, and received therefor the sum of $1,000.

7. On or about June 1, 1927, the defendant ten-
dered payment to the plaintiff for his certificate of
stock, the sum of $400.00, which sum the plaintiff

mdeclined to accept as the same was less than the
10 amount received by the defendant for his share of
stock.

8. That no part of said sum of $1,000.00 has
been paid to plaintiff although payment has been
duly demanded.

9. That defendant has had and received to
plaintiff’s use, the said sum of $1,000.00 since on
or about June 1, 1927.

20 Plaintiff demands judgment against the defend-
ant for the sum of $1,000.00 with interest from
June 1, 1927, and costs of suit.

JOHN W. OCKFORD,
Attorney for Plaintiff.
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Answer.
Filed Feb. 25, 1928.
ESSEX COUNTY CIRCUIT COURT.

Lawrence BI‘OWH

Plaintiff,
vs. Action at Law.
/ Answer.
Gre en Brook Country Club, 1
a corporation, 1

Defendant. /

The defendant, the Green Brook Country Club,
a body corporate, having its principal office at No.
484 Bloomfield Avenue, in the Town of Montclair,

County of Essex and State of New Jersey, in an-

swer to the complaint filed by the plaintiff herein,

1. It admits the allegations contained in para-
graph 1 to 4 inclusive of the said complaint.

2. It denies the allegations contained in para-
graph 5 of the said complaint, and says that the
plaintiff’s stock certificate was deposited with the
defendant on or about the month of April, 1924,
to be sold by the defendant pursuant to the By-
Laws of the defendant club, with their various
amendments thereof and supplements thereto.

3. It denies the allegations contained in para-
graph 6 of the said complaint.

1- It admits the allegations contained in para-
graphs 7 and 8 of the said complaint.
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Answer.

5. It denies the allegations contained in para-

graph 9 of the said complaint.

SEPARATE DEFENSES.

The defendant will urge at the trial of the above
stated cause the following separate defenses:

1. The defendant is organized under the pro-
visions of the act entitled, “An act for associations
not for pecuniary profit”, provisions of 1898,

2. The share of stock to which reference 1is
made in the said complaint represents the initial
charge made by the defendant to each member at
his initiation as a member of said club as provid-
ed by section 2 of Article 2 of the By-Laws of said
defendant which reads as follows:

“Each Regular member shall be twenty-
one years of age and the owner of a share in
the Club. Such share shall be transferable
on the books of the Club as provided in these
By-Laws. The number of Regular members
shall not exceed three hundred and fifty.”

3. The plaintiff’s stock certificate was depos-
ited with the defendant on or about the month of
April, 1924, to be sold by the defendant pursuant
to the By-Laws of the defendant club with their
various amendments thereof and supplements
thereto.

4. The aforementioned By-Laws in effect dur-
ing the period in which said plaintiff was a mem-
ber of the club further provided as follows: Arti-
cle III, sections 1, 2 and 3.

“Section 1. The shares of Green Brook
Country 'Club shall be transferable on the
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Anstuver.

books of the organization only to such per-
sons as are approved by the Board of Direc-
tors. No person shall hold more than one
share.

“Section 2. One such share shall be is-
sued by the Club to each Regular member
upon the payment to the Club of four hun-
dred dollars ($400.) and any prevailing pre-
mium. The Board 'of Directors, at their dis-
cretion, may accept from any individual,
payment for a share by one hundred dollars
($100.) in cash and the balance in interest-
bearing notes extending over such period as
the Board of Directors may determine.

“Section 3. When by reason of death,
resignation, expulsion or otherwise, the mem-
bership of any person shall cease, the dues
upon his share shall nevertheless continue
to be charged until the membership certifi-
cate for such share be delivered to the
Treasurer of the Club for sale, with proper
transfer, or the share be sold or taken over
by the Club on enforcement of its lien there
on, after which time such dues shall cease,
The Board of Trustees may for proper cause
extend for delivery in special cases. In the
order in which the shares are delivered for
sale they shall be sold to persons elected to
membership, each of whom shall pay to the
Treasurer of the Club for account of the own-
er of such share the sum of four hundred
dollars ($400.) and the prevailing premium,
which amount—after deduction therefrom
of all charges which the Club may have
against such share whether for unpaid sub-
scription, dues, house accounts, or otherwise,
including not only charges incurred by the
owner of such share but also those incurred
by Family members eligible by virtue of re
lationship to such owner, or by other per-
sons whose accounts are chargeable to him—
shall be paid over to such owner.
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Answer.

“All moneys and accounts, liquidated and
unliquidated, owing to the Club from any
member, whether incurred by him or by
another as provided in these By-Laws, shall
be a charge against and a lien upon the
share of such member.”

The said By-Laws by Article X thereof pro-
as follows for the amendment thereof:

“Section 1. These By-Laws and as well
any Rule or Rules of the Club may be amend-
ed by the vote of two-thirds of those present
at any regular or special meeting of the
shareholders, provided the proposed amend-
ment shall have been filed with the Secretary
twenty (20) days in advance of such meet-
ing and that the Secretary at least ten (10)
days before such meeting shall have posted
the same upon the bulletin board and mailed
a copy thereof to each shareholder; except,
however, that clause b of Section 3 of Article
IX, and likewise this exception, shall not be
amended except by the affirmative vote and
written consent of two-thirds of all the share-
holders.”

On or about April 23, 1925, in accordance

with the provisions of Article X herein above re-

cited,

the By-Laws of said defendant were amend-

ed by the adoption of a new article III entitled
“Entrance Fees and Dues”, consisting of sections
1, 2, 3 and 4 of said article, further entitled “Qual-

ifications” as to section 5 thereof; Article III of
the original By-Laws in relation to shares becom-

ing Article IV of the new By-Laws, which said

Article IV in relation to shares was amended to

read as follows as to sections 1, 2, 3 and 4 thereof.

“Section 1. The shares of Green Brook
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Answer.

Country Club shall be transferable on the
books of the organization only to such per-
sons as are approved by the Board of Trus-
tees. No person shall hold more than one
share.

“Section 2. One such share shall be is-
sued by the Club to each Regular member
upon the payment to the Club of $1,000.
plus premium and/or assessments for capi-
tal account to date of issue. The Board of
Trustees, at their discretion, may accept
from any individual payment for a share by
$250. in cash and the balance in interest
bearing notes extending over a period not
exceeding 15 months.

“Section 3. When, by reason of death,
resignation, expulsion, or otherwise, the
membership of any person shall cease, a sum
equivalent to the current dues upon his share
shall nevertheless continue to be charged
until the membership certificate for such
share be delivered to the Treasurer of the
Club for sale, with proper transfer, or the
share be sold or taken over by the Club on
enforcement of its lien thereon, after which
time such charges shall cease.

“In the order in which the shares are de-
livered for sale they shall be sold to persons
elected to membership, each of whom shall
pay to the Treasurer of the Club the sum of
$1,000., plus premium and/or accumulated
assessments for capital account. Thereai
ter, from the fund thus realized, and afte
deduction therefrom of all charges and as
sessments, if any, which the Club may hav
against such share, there shall be paid to th
seller of such share an amount calculated a
follows:

‘a.  Until the regular membership of th
club shall have reached the limit of thre
hundred and fifty members, the paymen
shall be on the basis of the price and assess
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Answer.

ments, without interest, which the owner
shall have paid the Club for such share, the
balance of the price realized on such sale be-
coming the property of the club.

‘b.  After the regular membership of the
club shall have reached the limit of three
hundred and fifty members, and whether or
not such membership shall then be filled, the
payment to the owner shall be based on the
entire balance, without interest, realized for
the share.’

“All moneys and accounts owing to the
Club from any members, whether incurred
by him or by another, as provided in these
By-Laws, shall be a charge against and a
lien upon the share of such member.

“Section 4. In the event of the resigna-
tion or death of a Regular member, his share
may, by his request, or that of his legal rep-
resentative, be transferred to any eligible
member of his immediate family theretofore
eligible to family or Junior membership, pro-
vided the application of such nominee for
regular membership shall be favorably acted
upon by the Board. Such application shall
be proceeded with forthwith, in accordance
with Article II, Section 2 hereof, and shall
take precedence over all other applications."

At the time of the surrender of said stock

and the resignation of said plaintiff from the de-
fendant, said shares of stock had the wvalue of
$400.00 and were deposited with defendant by
plaintiff for sale for said sum of $400.00, and un-
der the provisions of Section 5 of Article III of
said original By-Laws at the time said shares of
stock were delivered, said shares of stock might
have been purchased by the Club for said sum of
$400.00.

8. At no time did the defendant undertake in
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Answer.

the e\ent of the sale of said stock to pay to plain-
tiff more than the sum of $400.00 paid for said
stock by the said plaintiff.

9. Nothing in said amendments to said By-
Laws affected the relation of the defendant as
agent for the sale of the plaintiff’s stock of the
sum of $4€0.00.

10. Defendant has already tendered said sum
of $400.00 to the plaintiff for said stock.

11. At no time since the incorporation of said
club in the year 1922 to the present, has the regu-
lar membership of three hundred and fifty been
reached.

12. That all the money due and owing from the
defendant to the plaintiff is the amount of $400.00,
which sum was tendered by the defendant to the
plaintiff on or about June 1, 1927, and which the
plaintiff declined to accept.

OBJECTION.

The complaint filed by the plaintiff herein does
not set forth facts sufficient to constitute a cause
of action against the defendant, and the defendant
reserves the right to move to strike out the said
complaint at or before the trial of above stated
cause.

FRAZER & TRIMBLE,
Attorneys for the Defendant.

1/\
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Reply.
Filed March 29, 1928.
ESSEX COUNTY CIRCUIT. COURT.

Lawrence Brown, 1

Plaintiff, I

vg (Action at Law
Reply.

Plaintiff denies the allegations of the answer
and joins issue thereon.

With respect to the separate defenses, plaintiff
says:

1. Paragraph 11isadmitted.
2. Paragraph 2 is admitted.
3. Paragraph 3is denied.

4. Paragraph 4 isdenied, except that plaintiff
admits the provisions of the By-Laws to be in part
as set forth in said paragraph, but plaintiff avers
that the By-Laws of the defendant should be taken
and read as a whole, and for greater particularity,
reference is hereby made to all of the By-Laws of
the defendant.

5. Paragraph '5 is admitted, but plaintiff again
refers to the By-Laws of the defendant as a whole.

6. Paragraph 6 is denied, and plaintiff further
says that he was not, and is not bound by any
amendments to the By-Laws adopted without no-
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Reply.

tice to him, in accordance with the By-Laws of the
defendant.

7. Paragraph 7 is denied.
8. Paragraphs 8 and 9 are denied.

9. Paragraph 10 is denied, except that plaintiff
admits that the defendant offered to pay him the
sum of $400.00, but plaintiff denies that such offer
was a legal tender of such sum.

10. Plaintiff has no information as to Para-
graph 11 and leaves defendant to proof thereof.

11. Paragraph 12 is denied, except that plain-
tiff admits that defendant offered to pay plaintiff
the sum of $400.00.

JOHN W. OCKFORD,
Attorney for Plaintiff.
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Decision.
Filed Jan. 10, 1929.
ESSEX CIRCUIT COURT.

Lawrence BI‘OW].’I

Plaintiff,

- Action at Law.

Decision.
Green Brook Country Club
Defendant.

Argued before the Court without a jury on an
agreed statement of facts.

John W. Ockford, Attorney for Plain-
tiff, for the motion.
Spaulding Frazer, Attorney for Defend-
ant, opposed.
Smith, J.:

I iind the facts to be as admitted in the plead-
ings and as agreed upon in open court, and that
the plaintiff resigned from the club in February,
1924, and delivered his certificate of stock to the
club and that action was in accordance with Arti-
cle 3 of Section 3 of the by-laws which were in
force at the time of the resignation and delivery of
the stock certificate; that this created a contract
between the resigned member and the club, and
fixed the terms of compensation of the plaintiff for
his stock certificate as though stated in Article 3,
Section 3, of the by-laws then in force; that
these by-laws, in so far as the plaintiff is concern-
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Decision.

ed, could not be amended so as to change the meth-
od or amount of compensation to the plaintiff for
his stock; and that the stock was sold in 1927, after
the by-laws had been amended; no notice of the
proposed amendment of which had been given the
plaintiff.

The defendant tendered the sum of $400 to the
plaintiff on June 1, 1927, when he was entitled to
receive the sum of $1,000, that being the amount
for which the defendant sold the plaintiff’s certifi-
cate of stock. The plaintiff was, therefore, en-
titled to recover the sum of $1000, together with
Iinterest from June 1, 1927, to date.

Counsel may submit appropriate findings of fact
and the court will sign a rule for judgment.

January 9, 1929.
WILLIAM A. SMITH,
Judge.
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Findings of the Court.
Filed Jan. 24, 1929.
ESSEX COUNTY CIRCUIT COURT.

Lawrence BI‘OWII,

Plaintiff, I

‘ Action at Law
/Findings of
Green Brook Country Club, 1 the COUI‘t,

a corporation,
Defendant. 1

This case was tried before Judge William A.
Smith without a jury at the Essex Circuit on Jan-

uary 9th, 1929.
After hearing the evidence and John W. Ock-

ford, counsel for the Plaintiff, and Spaulding
Frazer, counsel for the Defendant, the Court finds:

1. The defendant Green Brook Country Club
is a New dJersey corporation (not for pecuniary
profit).

2. In or about the month of February, 1924,
plaintiff was a stockholder of the defendant cor-
poration and was the owner of a stock certificate
of the defendant corporation, number 39.

3. At the same time, the plaintiff was also a
member in good standing of the defendant Country
Club.

4. In or about the month of February, 1924,
plaintiff resigned as a member of the Green Brook
Country Club and his resignation as such member
was duly presented and accepted.
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Findings of the Court.

5. In or about the month of April, 1924, plain-
tiff deposited with defendant his stock certificate,
and authorized the defendant to sell the same for
the account of the plaintiff.

6. That thereafter and between the said time
and the month of June, 1927, the defendant did sell
plaintiff’s share of stock for the account of the
plaintiff, and received thereafter the sum of $1,-
000.90.

7. On or about June 1, 1927, the defendant ten-
dered payment to the plaintiff on account of the
sale of his certificate of stock the sum of $400.00
which plaintiff declined to accept.

8 At the time of the plaintiff’s resignation
from the defendant club, and at the time of the de-
livery of his certificate of stock to the defendant
club, such account on his part was in accordance
with Article 3 of Section 3 of the By-Laws which

were then in force, the said By-Laws being Exhib-
it P-1.

9. The Court finds that this created a contract
between the plaintiff and the defendant and fixed
the terms of the plaintiff’'s compensation for his
stock certificate as stated in the aforementioned
By-Laws then in force.

10. The Court finds that insofar as the plain-
tiff is concerned, these By-Laws could not be
amended after his resignation so as to change the

method or amount of compensation to the plain-
tiff for his stock.

11. The Court finds that the amendment of the
By-Laws as shown by Exhibit P-2 did not affect
the plaintiff, and that the plaintiff had no notice

0

20

40



10

20

30

40

18
Findings of the Court.

of the proposed amendment and that the stock was
sold in 1927 after such amendment.

12. The Court finds that when the tender of
payment of $400.00 on June 1,1927 was made, the
plaintiff was entitled to receive the sum of $1,000.-
00, that being the amount for which the defendant
sold the plaintiff’s certificate of stock.

13. The Court finds for the plaintiff and
against the defendant for the sum of $1,000.00, to-
gether with interest from June 1, 1927, to date and
awards, damages to the plaintiff and against the
defendant for the said sum.

Dated, Newark, New Jersey, January 22, 1929.
WILLIAM A. SMITH,
Judge.

Final judgment entered same day, January 22,
1929. #45394.
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Postea.

ESSEX COUNTY CIRCUIT COURT.
45394

Lawrence BI‘OWI’I,

Plaintiff, 1Action at Law.

By Default. 10
vs.
Judgment
Gre en Brook Country Club, entered
t January 24,
a corporation, 1999,
Defendant.
Damage $1,098.50
Costs 90.22
—————————————— 20
Total $1,188.72

John W. Ockford, Atty of Plaintiff.

Judgment by default in the above entitled action
was rendered on the Twenty-fourth day of Janu-
ary, A. D. Nineteen Hundred and Twenty-nine, in
favor of the plaintiff Lawrence Brown and against
the defendant Green Brook Country Club for the
sum of One Thousand Ninety-Eight Dollars and
Fifty Cents ($1,098.50) damage and Ninety Dol-
lars and Twenty-two Cents costs of suit.

Judgment entered and signed January 24, 1929.

Recorded in Book 106 Circuit Court Judgments,
page 400.

40
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Rule for Judgment.
Filed Jan. 24, 1929.
ESSEX COUNTY CIRCUIT COURT.

Lawrence BI‘OWH

Plaintiff,
Action at Law.
vs.
/ Rule for
Green Brook Country Club, 1 Judgment,
a corporation, I

Defendant. 1

This case having been duly tried before Judge
William A. Smith without a jury by consent at the
Essex Circuit Court on January 9, 1929, and the
Court having found in favor of the plaintiff and
against the defendant, and having determined the
plaintiff’'s damages,

It is, Ordered that judgment final be entered
against the defendant in favor of the plaintiff for
the sum of $1,000.00 with interest from dJune 1,
1927, to date, amounting to the sum of $98.50 with
costs to be taxed.

January 22, 1929.
WM. A. SMITH,
Judge.
On motion of
John W. Ockford,
Attorney for Plaintiff.
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Clerk’s Certificate.

State of New Jersey, |
County of Essex,

I, John H. Scott, Clerk of the County of Essex
in the State of New Jersey,

Do Hereby Certify that the foregoing is a true
and correct copy of all the records in the. Case of
Lawrence Brown, Plaintiff vs. Green Brook Coun-
try Club, together with a copy of the Judgment
Record entered in the Circuit Court Judgment
Record Book 106, page 400,
and the same is taken from and compared with
Essex County Circuit Court Judgment Record
Book 106, page 400, as the same now remains on
the files of said office.

In Testimony Whereof, I have hereun-
to set my hand and affixed the offi-

(Seal) cial seal of said County at Newark,
N. J., this Fifth day of April, A.
D., 1929.

JOHN H. SCOTT,
Clerk.
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Case.
ESSEX CIRCUIT COURT.
Wednesday, January 9, 1929.

Lawrence BI‘OWI’I,

VS. Action at Law.

Green Brook Country Club,

Before Hon. William A. Smith, ., without a jury.

For Plaintiff appears John W. Ackford.
For Defendant appears Spaulding Frazer.

Mr. Ackford: I desire to offer in evidence firsi,
the pleadings in the case; and with respect' to the
paragraphs not exactly in accord with the plead-
ings, Mr. Frazer and I have agreed as to what the
facts are and I will endeavor to state them briefly,
and if I am wrong I can be corrected.

The plaintiff was a member of the Green Brook
Country Club, a corporation of New Jersey, organ-
ized not for pecuniary profit.

The Court: I read the pleadings.

Mr. Ackford: Yes. The sole question involved
is how much the plaintiff is entitled to receive oui
of the proceeds of the sale of his one share of stock
after his resignation.

The Court: You said there were some questions
of fact that yon wanted to outline.

Mr. Ackford: The fact is that at the time the
plaintiff resigned and turned in his certificate of
stock, the by-laws of the Country Club were in the
form that I offer as an exhibit.
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(Received and marked Exhibit P-1 of this
date).

Mr. Ackford: At the time of the sale of the share
of stock the by-laws had been amended, and the
amended by-laws are shown by Exhibit P-2.

(Received and marked Exhibit P-2 of this
date).

(Discussion while the Court consults Ex-

hibit P-2).

The Court: The first is the resignation?

Mr. Ackford: Yes.

The Court: Are they different in reference to
this point?

Mr. Ackford: Yes. The amendment was made
without any notice to the plaintiff, he having pre-
viously resigned as a member. The defendant
Country Club realized for the sale of the—

The Court: You were going to say what the
change was. Do you want to put the facts in
first?

Mr. Ackford: Yes, I want to put the facts in
first. The defendant realized, out of the sale of
the share of stock which had been deposited with
it by Mr. Brown, the sum of, I think, $1,000—I
think we agree it was fl,000—and that sale was
in May, 192(; and for the purpose of calculating
interest, if the plaintiff is entitled to recover, we
agree that interest should run from June 1, 1927.
In other words, on June 1,1927, the defendant ten-
dered to the plaintiff the sum of |400; and if thev

uiat ne would be entitled to $1,000 instead of $400,

«0
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Case.

that would carry interest from June 1, 1927. The
dates I think are set forth in the pleadings.

Mr. Frazer: That is satisfactory to me, June
1st, for the computation of interest if the plaintiff
is entitled to recover.

Mr. Ackford: The plaintiff resigned in February,
1924, and turned in his certificate of stock in Ap-
ril, 1924. The amendment was in April, 1925, and
the sale was in May, 1927.

The Court: Does that cover the facts?

Mr. Ackford: That covers the facts.

Mr. Frazer: There is one other thing. At the
time of the sale, the membership of the club had
not reached 350.

The Court: Is that right?

Mr. Ackford: Yes, that is correct. Now, the
plaintiff’s contention is that at the time he resign-
ed as a member and turned in his certificate of
stock under the by-laws at that time, that amount-
ed to a contract, the terms of which were as set
forth in the by-laws at that time, and that no
change to his detriment could thereafter occur
without his consent.

My argument will be very brief, but the real
point is whether the provision in the original by-
laws, which was that where a member resigned and
he turned in his stock for sale, he was to receive
thereafter for the sale the price of $400 and any
prevailing premium at that time due to increase of
assessment or increase of charge to members. The
amendment subsequently provided, on the con-
trary, that on the sale of the share of a retiring
or retired member, the member was only entitled
to get what he had paid and if there was any i1a
crease it would go to the club.

Now, the question is either, it seems to me, one
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of contract or perhaps principal and agent; at any
rate, this share of stock was the property right—
in fact, could be transferred perhaps somewhat the
same way that a seat in the Stock Exchange can
be sold; a man who buys it might, of course, find
that he could not qualify and could not get any
benefit unless he could be elected; but, neverthe-
less, he is recognized as having a property right;
and particularly here where it is actually a share
of stock of a corporation, so that here it was a tan-
gible right. He did not sell it to the club. The
club did not see fit to buy it—they could have but
did not -having accepted it for the purpose of re-
selling—and they did, in fact, resell; and the plain-
tiff s contention is that he is entitled to receive
what they got for it, on that theory of principal
and agent or contract, because the contract was
made, so far as the parties were concerned, under
the rules in force at the time the stock was deliv-
ered for sale.

I think there is no case in point, so far as I have
been able to find. The only case that I might re-
fer your Honor to that has a bearing is the case
of Order of Red Men vs. The Mohican Tribe, 92

quity, 503; also in 114 Atlantic, 440, where the
members of an association agreed to form a cor-
poration, and did so. The Court held that that
T .no” a®ec” the property rights of members of
the original association who did not join in the new
plan m other words, who did not acquiesce in

, m ot er words, they could not be deprived of

eir rights by the inaction of other members in
doing something. In other words, the right de-

ado® r r lly On the membershiP in the associ-

at thP tilB / °WnershiP of the “are of stock, and
me it was turned in, the plaintiff, our con-
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tention 1s, had a right to rely on the agreement
then in force and which was created by the by-law
then in force.

Now, it may be that the parties themselves could
have mutually modified that. The club did nol
have to sell this share. They could have done any-
thing they pleased. They could have returned it
to him and said, “We cannot sell it” ; but, having
sold it for a price of a thousand dollars, we cannot
see how they are entitled to take the difference.

The Court: It is disputed that under the origin-
al by-laws the stockholder resigning would be en-
titled to whatever they got for the stock?

Mr. Frazer: There was a provision in the origin-
al by-laws that he should receive $400.

The Court: No mention about its being sold for
anything more?

Mr. Frazer: No.

The Court: That does not seem to be in contem-
plation of the by-laws.

Mr. Frazer: No; $400 was the fee at that time
for the stock; and then they have an expression
which I am sure I do not know what it means:
“The prevailing premium”, although in one place
it is referred to in connection with the word “as-
sessment” ; if a share of stock had been bought for
$400 and an assessment later assessed upon the
members for $50, the stock would be worth $450
if it was turned over to the club to be sold.

The Court: The difficulty arises that they did
not contemplate that it was going to have more
value when they were trying to sell it originally.

Mr. Ackford: The fact that they found it neces-
sary to amend and specifically say that the retir-
ing member only gets what he put in, indicates that
prior to the amendment the member would be en-
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titled to the entire amount rather than the amount
that he had put in. In other words, this is a cor-
poration not for profit; and, of course, under their
by-laws they can provide that their retiring mem-
bers shall lose all that they put in, and that would
be binding upon him if they all agreed to it; but
the fact is that the by-law does say that the mem-
ber depositing his share shall receive the $400 and
the premium. Now, the premium may be an in-
crease in value or may have some other signifi-
cance, but that is the language and the question
that is before your Honor.

Mr. Frazer: I might just say—as I understand
Mr. Ackford’s arguments—the contract existed
when this share was turned over to the club. If
that were a contract, then under the existing by-
laws he was entitled to $400 whenever it was sold.

Mr. Ackford has made a suggestion that there
was an amendment to the by-laws of which, on ac
count of his resignation, the plaintiff had no notice
and therefore was not binding on him. I might
sa\ that the one-thousand dollar rate was estab-
hshed by that amended by-law, and as part of that
amended by-law there was the condition that there
should be paid to retired members, whose stocks
the club sold, only the amount they had paid in
until the membership of the club should have
reached 350. Now, had the club had 350 members
when Mr. Brown’s stock was sold, then he would
have been entitled to the thousand dollars which
was received.

I think it is a fair inference, from the whole
sc erne, that what the club was trying to do was

"1)Crif Set Its caPital account, and that the old

C whlch had been turned in at $400 was en-
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Case.

titled to have $50 paid on it, and anything more
that the club realized should go to the increased
capital fund of the club, the same way that the new
stock was being sold for $1,000 was having for the
same purpose.

I do not see how Mr. Brown can claim both; un-
der the amended by-law raising the price to a thou-
sand, and then trying to escape the limitations of
a membership of 3*H0.

The Court: You have not any authorities on it?

Mr. Frazer: No.

The Court: I will take the matter under advise-
ment.
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Stipulation.
Filed July 11, 1929.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Lawrence Brown,

Plaintiff-Respondent, 10

VS. KAction at Law.

Green Brook Country Club, Stlplﬂatlon.

a corporation,
Defendant-Appellant.

It is stipulated and agreed between the parties
hereto that the following extracts from the orig- 20
inal by-laws, exhibit P-1, and amended by-laws, ex-
hibit P-2, contain all of the relevant provisions of
said respective by-laws and that said extracts from
said by-laws may be printed in lieu of the full text
of said by-laws from exhibit P-1.

“Article II.
Election to Membership.

Section 5. All applications for member- 3C
ship shall be in the form determined by the
Board of Trustees, shall be signed by the ap-
plicant, and filed with the Secretary and the
applicant shall thereby pledge himself to
abide and be bound by these By-laws, and

t1,0 " bSeqU? It a™endments . and_ additions
tnereto%eﬂalteratlons ﬁllereof. 2% ¥

“Qualifications.

lated (I, . iUdilateS f beyship when <
“facied Sl heome membern s e ey =
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upon paying the entrance fee and annual
dues of the class to which they were elected,
as provided in these By-laws and if elected
to Regular membership, paying also the pur-
chase price of one share in the Club, as here-
in provided.

“Article III.

garés.

Section 1. The shares of Green Brook
Country Club shall be transferable on the
books of the organization only to such per-
sons as are approved by the Board of Direct-
ors. No person shall hold more than one
share.

Sec. 2. One such share shall be issued by
the Club to each Regular member upon the
payment to the Club of four hundred ($400)
and any prevailing premium. The Board of
Directors, at their discretion, may accept
from any individual, payment for a share by
one hundred dollars ($100) in cash, and the
balance in interest-bearing notes extending
over such period as the Board of Directors
may determine.

Sec. 3. When by reason of death, resig-
nation, expulsion, or otherwise, the member-
ship of any person shall cease, the dues up-
on his share shall nevertheless continue to
be charged until the membership certificate
for such share be delivered to the Treasurer
of the Club for sale, with proper transfer,
or the share be sold or taken over by the
Club on enforcement of its lien thereon,
after which time such dues shall cease. The
Board of Trustees may for proper cause ex-
tend the time for delivery in special cases.
In the order in which the shares are deliver-
ed for sale they shall be sold to persons
elected to membership, each of whom shall
pay to the Treasurer of the Club for account
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of the owner of such share the sum of four
hundred dollars ($400) and the prevailing
premium, which amount—after deduction
therefrom of all charges which the Club may
have against such share whether for unpaid
subscription, dues, house accounts, or other-
wise, including not only charges incurred by
the owner of such share but also those in-
curred by Family members eligible by virtue
of relationship to such owner, or by other
persons whose accounts are chargeable to
him—shall be paid over to such owner.

All moneys and accounts, liquidated and
unliquidated, owing to the Club from any
member, whether incurred by him or by an-
other as provided by these By-Laws, shall
be a charge against and a lien upon the
share of such member.

Section 5. The Club may at any time pur-
chase a share which may be delivered to it
for sale, and whenever there is no waiting
list shall purchase shares that shall be offer-
ed for sale up to a total of five (5) shares
to be held by the Club at any one time.
Shares shall not be issued or sold by the
Club when shares of individuals are regis-
tered for sale.

“Article X.
Amendments.

Section 1. These By-Laws and as well
any Rule or Rules of the Club may be
amended by the vote of two-thirds of those
present at any regular or special meeting of
the shareholders, provided the proposed
amendment shall have been filed with the
Secretary twenty (20) days in advance of
such meeting and that the Secretary at least
ten (10) days before such meeting shall have
posted the same upon the bulletin board and
mailed a copy thereof to each share holder.”
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Thereafter, and on or about April 23, 1925, the
By-laws were amended, the relevant amendments
being the following:

“Article IV
Shares.

Section 1. The shares of Green Brook
Country Club shall be transferable on the
books of the organization only to such per-
sons as are approved by the Board of
Trustees. No person shall hold more than
one share.

Section 2. One such share shall be issued
by the Club to each Regular member upon
the payment to the 'Club of $1,000., plus
premuium and/or assessments for capital
account to date of issue. The Board of
Trustees, at their discretion, may accept
from any individual payment for a share by
$250. in cash and the balance in interest-
bearing notes extending over a period not
exceeding 15 months.

Section 3. When, by reason of death,
resignation, expulsion, or otherwise, the
membership of any person shall cease, a sum
equivalent to the current dues upon his
share shall nevertheless continue to be
charged until the membership certificate for
such share be delivered to the Treasurer of
the Club for sale, with proper transfer, or
the share be sold or taken over by the Club
on enforcement of its lien thereon, after
which time such charges shall cease.

In the order in which the shares are de-
livered for sale they shall be sold to persons
elected to membership, each of whom shall
pay to the Treasurer of the Club the sum ot
$1,000., plus premium and/or accumulated
assessments for capital account. There
after, from the fund thus realized, and after
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deduction therefrom of all charges and as-
sessments, if any, which the Club may have
against such share, there shall be paid to the
seller of such share an amount calculated as
follows:

“a. Until the regular membership of the
club shall have reached the limit of three
hundred and fifty members, the payment
shall be on the basis of the price and assess-
ments, without interest, which the owner
shall have paid the club for such share, the
balance of the price realized on such sale be-
coming the property of the club.”

“b. After the regular membership of the
club shall have reached the limit of three
hundred and fifty members, and whether or
not such membership shall then be filled, the
payment to the owner shall be based on the
entire balance, without interest, realized for
the share.”

All moneys and accounts owing to the
Club from any member, whether incurred by
him or by another, as provided in these By-
Laws, shall be a charge against and a lien
upon the share of such member.

Section 4. In the event of the resignation
or death of a Regular member, his share
may, by his request, or that of his legal rep-
resentative, be transferred to any eligible
member of his immediate family theretofore
eligible to family or Junior membership, pro-
vided the application of such nominee for
regular membership shall be favorably act-
ed upon by the Board. Such application
shall be proceeded with forthwith, in accord-

snli r f Article IX>Section 2 hereof, and
tion precedence over all other applica-

nnrpi>t10n \  The Club may at any time

\ ,Share h is .delivered. to it for
sale but whenever there is no waiting list

applicants for Regular membership, the
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number of shares thus purchased and held
undisposed of by the Club shall at no time
exceed five,

Section 6. The lien of the Club upon any
share held by a Regular member not in good
standing may be enforced by the Club after
30 days’ notice in writing, by private sale
of the share at the price of $1,000., and pre-
mium and/or accrued assessment for capital
account, to any person eligible to member-
ship, or the Club may, at its option, take
title to such share at such price. After de-
ducting all charges against said share the
balance shall be distributed in accordance
with (a) or (b) of Section 3, preceding, as
the case may be. In such case of enforcement
of lien, neither the signature of the holder,
nor the delivery of the certificate shall be
requisite to perfect title. The Secretary of
the Club, at the time being, is hereby author-
ized, as the attorney in fact of the owner of
such share, to make any transfer authorized
by these By-Laws and requisite to carry out
their meaning

Section 7. Upon the distribution of the
balance of the price realized by the Club up-
on the sale or acquisition of the share of any
member, as in this Article provided, his in-
terest in such share, and its proceeds, shan
forthwith cease.

“Article XVI.

Amendments.

Section 1. These By-Laws may he amend-
ed by the vote ot two-thirds of those presei®
at any annual or special meetinga
Regular members, provided the P P°
amendment shall have been filed with tt
Secretary 20 days in advance of «m'>n
ing and that the Secretary at least 10 J
before such meeting shall have posted the
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same upon the bulletin board and mailed a
copy thereof to each Regular member.”

JOHN W. OCKFORD,
Attorney for the Plaintiff-Respondent.

FRAZER & TRIMBLE,
Attorneys for the Defendant-Appellant.

Grounds of Appeal.
Filed July 11, 1929.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Lawrence BI‘OWI’I,

Plaintiff-Respondent,

VS. Action at Law.

Grounds
Green Brook Country Club, of Appeal.

a corporation,
Defendant-Appellant.

To. John W. Ockford , Esq., Attorney of Plain-
tiff-Respondent, or To Whom It May Con-
cern:

Sir:

Please Take Notice that the following are the
grounds upon whicli the defendant appeals to the
ourt of Errors and Appeals, last resort in all
cases, from all of the judgment entered in the Cir-
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Grounds of Appeal.

cuit Court of the County of Essex, in tlie above®
entitled action.

1. Because the court found that plaintiffs
resignation from the defendant Club and the de-
livery of his certificate of stock to the defendant
Club in accordance with Article 3 of Section 3 of
the by-laws then in force, fixed the terms of the
plaintiff's compensation irrespective of subse{
quent modification in the terms of said by-laws by
amendments made in accordance with the provi-
sion thereof.

2. Because the court found that the plaintiff
was entitled to receive the sum of $1,000.00 upon
the sale of his certificate of stock for that sum by
the defendant Club, notwithstanding the provi-
sions of Section 3 of Article 3 of the by-laws in
effect at the time of plaintiff’'s resignation and de-
livery of said certificate of stock to the Club, said
by-laws providing for the sale for the account of
the owner of any such shares so deposited for the
sum of $400.00 and the prevailing premium.

3. Because the court found that insofar as the
plaintiff was concerned said by-laws could not be
amended after his resignation so as to change the
method or amount of compensation to the plaintiff
for his stock.

4. Because the court found that the plaintiff
was entitled to the sum of $1,000.00 provided for
as the price of deposited stock by the amended by-
laws.

5. Because the court found that plaintiff was

entiled to the increased price for said deposite
stock provided for in the new by-laws without be-
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ing subject to the conditions of sale fixed by said
amended by-laws.

6. Because the court found that plaintiff was
entitled to the full sum of $1,000.00 received by
the Club for said deposited stock without proof
that the membership of said Club at the time of
such sale had attained at any time the number of
$350 as provided for in said amended by-laws.

7. Because the court found that the by-laws as
amended did not affect the plaintiff by reason of
the fact that the plaintiff had no notice of said
proposed amendment to said by-laws despite the
fact that said plaintiff was no longer a member of
said Club.

8 Because the court found generally that in-
sofar as the plaintiff was concerned the by-laws of
said Club could not be amended after his resigna-
tion so as to change the method or amount of com-
pensation to the plaintiff for his stock.

9. Because the court found that when the ten-
der of payment of $400.00 on June 1, 1927 was
made the plaintiff was entitled to receive the sum
of $1,000.00, the amount received by defendant for-
said certificate.

10. Because the court found for the plaintiff
and against the defendant for the sum of $1,000.00
together with interest from June 1, 1927, notwith-

#410.00. the tender by defendant of said sum of

FRAZER & TRIMBLE,
Attorneys for Defendant-Appellant.
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New Jersey Court of Errors and Appeals

Lawrence BI‘OWI’I,

Plaintiff-Respondent,

VS.
JAction at Law.
Green Brook Country Club,
a corporation,
Defendant-Appellant.

BRIEF FOR DEFENDANT-APPELLANT.

The facts in this case are very simple. The
Plaintiff was in February, 1924, a member of the
defendant club and as such member the holder of a
certificate of stock in the club for which under the
by-laws he had paid the sum of $400.00. In the
month of February, 1924, he resigned as a member
and again in accordance with the by-laws turned
over to the club thé certificate of stock to be sold
by the club for the sum of $400.00 in its turn with
other shares which might be in the hands of the
club for like purposes. After this surrender of
his stock, and before the sale of it, the club amend-
ed its by-laws increasing the price of stock to new
members to $1,000.00 and providing that until the
¢ ub shall have reached a membership of 350 any
shares of stock surrendered should be sold at the
new figure of $1,000.00 of which $400.00, the orig-

price, should be paid to the former owner and
the balance into the club treasury.

Thereafter, in June, 1927, the club sold the plain-

1 s share of stock for the sum of $1,000,00 and



tendered in accordance with the amended by-laws
the sum of $400.00 to the plaintiff which he refus-
ed, demanding the whole $1,000.00. None of these
facts are in dispute, nor is the fact that the club
at the time of this sale had not attained a mem-
bership of 350. The only question then is one of
the construction of the plaintiff’s contract with
the defendant and whether the plaintiff was bound
by the amendment of the defendant’s by-laws, the
trial court having held that the plaintiff was not
bound by the amendment and that the plaintiff
was entitled to the full sum received for the stock.

LAW.

1. If Plaintiff is not bound by the amended
By-laws he is entitled to no benefit accruing
therefrom.

The trial court held the plaintiff not to be bound
by the amended by-laws. If this be the case plain-
tiff can recover only to the extent of his contract
of deposit, to wit, the sum of $400.00, the purchase
price of his stock to which he was entitled under
the original by-laws upon its resale by the club.
It was only by virtue of the amended by-laws that
the new price of $1,000.00 for which the stock was
sold was established.



11. The Plaintiff's right to the sum of
$1,000.00 can only be established through the
amended By-laws and is conditioned by them.

Since until the amended! by-laws were adopted
the plaintiff was entitled only to the $400.00 he
must rely only upon the amended by-laws for his
claim of $1,000.00 for which his stock was sold.
However the very amendment by which this in-
creased sales price was established contained a con-
dition that until the club had attained a member-
ship of 350, which it is admitted was never attain-
ed, the plaintiff's rights were precisely as they had
been prior thereto. It is obvious therefore that the
plaintiff may not claim the advantage of the new
by-laws and at the same time deny the restrictions
imposed thereby. If he claim under the unamend-
ed by-laws he is entitled to the sum of $400.00
there provided for. . If he claim by the amended
by-laws he is entitled to the sum of $400.00 unless
he show that the club had at the time of the sale
attained a membership therein provided for, to
wit, 350.

Whether then the plaintiff claim under the orig-
inal or the amended by-laws he was entitled to but

the sum of $400.00 which was duly tendered to
m



III. The Plaintiff was bound by the Club’s
action in amending the By-laws.

Article X of the original by-laws to which the
plaintiff was subject provided that the by-laws
must be amended by a vote of two-thirds of those
present at any meeting of the shareholders. Under
Article III upon resignation, all obligations of
membership ceased upon the delivery of the certi-
ficate for the share to the Treasurer of the club
for sale, with proper transfer, and upon such de-
livery the former member ceased to be either a
member or a shareholder in the club. At the most
he had a claim upon the club for any moneys to
which he might be entitled upon the sale.

It is not disputed that these by-laws were amend-
ed subsequent to the delivery of the stock for sale
and therefore subsequent to the time at which the
plaintiff ceased to be a member and shareholder of
the club. The question then is whether the action
of amendment was binding upon the plaintiff
especially in view of the fact that the plaintiff had
no notice of the proposed amendment.

It is elementary that every corporation has the
right to make by-laws and that these by-laws bind
and form a part of the contract with the members.
As i1s stated in State vs. Ouverton, 24 X. J. L. 435 at
page 440,

“The by-laws of a private corporation bind
the members only by virtue of their assent.”

also as is stated in Baunohl vs. Goldstein, 124
Atl. 118,

“The right of a stockholder to sell his stock
cannot be defeated by any by-law provision,
but the stockholder may divest himself of any
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right to dispose of his property except to the
corporation.”

and at page 119 the-Gourt says,

“The by-laws of a corporation may be en-
forced as a contract between the corpora-
tion and the stockholders, and between the
latter inter sese. 14 Corp. Jur. 346; Miller
v. Hillsborough, etc. Ass’n, 42 N. J. Eq. 459,
7 Atl. 895.

This elementary rule in the case at bar was
strengthened by the specific provision of Section 5
of Article II in relation to the election of members
requiring all applications for membership to be
signed by the applicant pledging him to abide by
and be bound by these by-laws and by subsequent
amendments and additions thereto or alterations
thereof, and by the specific provisions of Article
IX, Section 1 of the old by-laws, which provide
that,

“By-laws and rules now or hereafter in
force or adopted shall be an essential part

of the contract of membership and of invest-
ment between the Club and member.”

Article IX, Section 2 of the old by-laws, which
provide that,

The board of trustees have sole power to
interpret these by-laws and their decision
shall be final and conclusive.”

Article XV, Section 1 of the amended by-laws
provides that,

Only regular members are entitled to
vote and only holders of shares have any in-
terest: m the property of the Club. The

g s and interests of such Regular mem-
are subject to all By-Laws and Rules
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now or hereafter from time to time in force,
and all such By-Laws and Rules whenever
adopted are and at all times shall be an es-
sential part of the contracts of membership
and of investment between the Club and every
member and shareholder. The Club has the
absolute right to alter and amend these By-
Laws, increase dues, assess members, or
otherwise alter the rights and obligations of
its members and shareholders, subject only
to the limitations in these By-Laws from
time to time contained.”

Moreover the Act to incorporate associations not
for pecuniary benefit I Compiled Statutes, 125 of
Section 3 thereof, specifically grants to such asso-
ciations the power “to make by-laws not incon-
sistent with the laws of the State, or the United
States, for the managements of its property and
the regulation of its affairs.” Moreover, the right
to make by-laws implies the right from time to time
to amend them, In re Griffing Iron Company, 63
N. J. L. 257.

Such indeed is the definite language of the New
Jersey Corporation Act which in so many words
grants both the power to make and to alter, this
statement being but a mere reannunciation of the
well known doctrine of the right inherent in every
corporation to make and amend its by-laws so long
as they are not in conflict with higher law.

We therefore respectfully submit,

1. That the defendant had full right to amend
its by-laws without notice to the plaintiff after the
plaintiff had ceased to be a member and stockhold-
er of the association by his resignation, and deliv-
ery of his certificate with proper transfer for sale.

2. That this right to amend in thé manner pro-



vided in the by-laws themselves which were in ef-
fect at the time the plaintiff became a member of
the club formed part of his contract, and when so
amended became binding upon him as though origi-
nally in such form.

3. That by the amended by-laws plaintiff was
entitled only to the price which he paid for the
stock and any assessments thereon, Article IV, Sec-
tion 3a, of the amended by-laws. This would
amount to but the sum of $400.00.

4. If it be held that the amended by-laws are not
applicable the original by-laws provide definitely
for the payment of the sum of $400.00 at which
figure the club itself was under the original by-
laws, Article III, Section 3, entitled under certain
conditions to purchase it.

We therefore respectfully submit that the trial
court erred in holding that the plaintiff was en-
titled to the sum of $1,000.00 instead of the sum
of $400.00 tendered to him.

FRAZER & TRIMBLE,
Attorneys for the Defendant-Appellant.
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Lawre nce Brown,

Plaintiff-Respondent, On Appeal

vs. from Essex

Gbeen Bbook Countby Club, a ( County Cir-
corporation, cuit Court.

Defendant-Appellant.

BRIEF FOR PLAINTIFF-RESPONDENT

This case was tried in the Essex County Circuit

Court before Judge William A. Smith, without a
jury onJanuary 9,1929; the decision (Case, pages
14 and 15), was that the plaintiff was entitled to
recover the sum of $1,000, with interest from June
"m 7' Tlle defendant now appeals to this court.
he plaintiff-respondent contends that there
was no error in the court below and that the iudg-
went should be affirmed.

Statement of Facts

The défendant, Green Brook Country Club is a
corporation, not for necuniarv nrnfit Th«
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1925, the by-laws were amended without notice to
the plaintiff. The change in the by-laws was that
when a member withdrew and turned in his share
for sale, the member should only receive as result
of such sale, the amount which he had paid in, and,
should the share be sold for a greater amount, the
club should receive the difference between the
amount originally paid in and the amount realized
by the sale. This provision, however, was not in
force until the amendment of April, 1925, and
plaintiff’s contention is that he was not bound
by an amendment of which he had no notice and
which was passed after he had turned in his share
of stock. At the time he turned in his share of
stock he was entitled, as the by-laws then stood,
to whatever sum his share might bring.

In May, 1927, the club sold the plaintiff’s share
of stock for $1,000, and on June 1, 1927, the club
tendered Mr. Brown its check for $400.00. The
plaintiff declined to accept the amount offered and
insisted that he was entitled to $1,000 and the
deciison of the court was that he was so entitled to
the sum of $1,000 with interest from June 1,1927
(Case, page 15).

The findings of the court (Case, pages 16,17 and
18), may be summarized as follows:

In February, 1924, plaintiff was the owner of
a share of stock, numbered 39, of the defendant
club, and was a member in good standing. He
resigned and his resignation was duly accepted,
and he deposited with the defendant his stock
certificate and authorized its sale for his account.
The defendant sold the plaintiff’s stock for his
account and received $1,000. On June 1, 1927,
defendant tendered plaintiff $400.00, which offer
was declined. At the time plaintiff resigned the
by-law then in force was as follows:
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“Article III, Sec. 3. When by reason of
death, resignation, expulsion, or otherwise,
the membership of any person shall cease,
the dues upon his share shall nevertheless
continue to be charged until the member-
ship certificate for such share be delivered
to the Treasurer of the Club for sale, with
proper transfer, or the share be sold or
taken over by the Club on enforcement of
its lien thereon, after which time such dues
shall cease. The Board of Trustees may for
proper cause extend the time for delivery
in special cases. In the order in which the
shares are delivered for sale they shall be
sold to persons elected to membership, each
of whom shall pay to the Treasurer of the
Club for account of the owner of such share
the sum of four hundred dollars ($400.00)
and the prevailing premium, which amount

after deduction therefrom of all charges
which the Club may have against such share
whether for unpaid subscription, dues,
house accounts, or otherwise, including not
only charges incurred by the owner of such
share but also those incurred by Family
members eligible by virtue of relationship
to such owner, or by other persons whose
accounts are chargeable to him— shall be
paid over to such owner.”

f+ue”°Urt thereuP°n found that this provision
°i «!-1*en by‘laws created a contract between the
a*d défendant and that the by-laws could

,» JGre °re amended so as to change the

e hod or amount of compensation to the plaintiff
r his stock. The amendment of April, 1925, wa*
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not. binding upon, the plaintiff,, not. only because
he had previously resigned, but also because it
was had without notice-to him andr his: rights hav-
ing been fixed, could not thereafter be: changed
without his consent. The amendment (Case, page
9, lines 17-40; page 10, lines 1-15),.entirely changed
the status of a resigning member with respect
to his ownership of stock.

Argument

Ten grounds of appeal are presented (Case,
pages 36 and 37). Apparently these grounds of
appeal may be conveniently grouped so that they
may be said to contend that the court below was
in error in holding that the plaintiff was net"bound
by the amendment and that, if he was not bound
by the amendment, he should only receive the
amount of the original purchase price of his~stock.
The latter point does not seem to be seriously
pressed but the real point of the appeal is that
the plaintiff was bound by the amendment, not-
withstanding his prior resignation and notwith-
standing the lack of notice to him of the proposed
amendment. Grounds of Appeal, numbered 1, 3
and 8, appear to be concerned with the proposition
that the plaintiff was bound by the amended by-
laws. Grounds, numbered 2, 4 and 5, appear to
relate to the proposition that the plaintiff should
only receive the original purchase price in the
event that he was not bound by the amendment.
Grounds, numbered 9 and 10, are merely formal.
Ground number 6, in so far as it is argued at all,
relates to the proposition that plaintiff was bound
by the amendment.

The plaintiff-respondent contends that the judg-
ment is fully sustained by the facts and the law.



The plaintiff was entitled to recover the sum of
$1,000 with interest because under the by-laws in
force at the time his resignation was accepted,
lie was entitled to receive for his share of stock
whatever price was obtained by the club upon its
sale of the stock.

He was likewise entitled to recover because in
depositing the stock with the club a relationship
of principal and agent was established and the
plaintiff, as the principal, was entitled to any
amount that his agent might obtain for him by
leason of the sale by the agent of the principal’s
property.

He was likewise entitled to recover because the
deposit of stock in the circumstances created a
definite contract under the terms of which plain-
tiff was entitled to receive whatever amount the
club realized upon the sale of his stock.

He was likewise entitled to recover upon the
principal of money had and received because the
club itself did not purchase the stock and never
had title to it and in selling it had and received

& plaintiff’s use the amount of money realized.

hv*mumber.of an association is not affected
by himHanffe © the by'laws not consented to

“ViherSWp °f a sllare of stock i» a corporal
TV W * ?r peenniary Pr«fit is a property right,
the eh '131'0° f the memt>ership does not change
£ 8W tWs property riSh'- The mem-

leges I'i}hﬂfV het T mber "ot °nly Certai" Privi-
afforlerl h !spect to mating use of the facilities
ed by the association but he also, as a mem-
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ber, is interested as a beneficial owner of the
assets of the association. A well known example
is a seat upon a stock exchange. A member of a
stock exchange being entitled to a seat owns a
valuable property right which is taxable and sal-
able. It is perfectly true that in the event of a
sale, the purchaser must bring himself within the
requirements for admission to membership, but
this condition does not change the character of the
property right; Zell vs. Baltimore Exchange, 102
Md., 489, s. c. 62, Atl. 808, s. c. 4, A. L. R., n. s. 435
In the case of Order of Redmen VvS. The Mohican
Tribe, 92 N. J. E., 503, s. a 114, Atl. 440, the court
held that the members of an association could not
be deprived of their rights because other members
saw fit to reorganize. In that case certain mem-
bers of an association agreed to form a corpora-
tion and did so, but certain members did not ac-
quiesce in the new plan and the court held that
such members could not be deprived of their prop-
erty rights as members of the original association.

It would also appear plain on principle that the
rights of a member could not be cut off by an
amendment of which he had no notice and to which
he did not give his consent.

II.

The transaction between plaintiff and de-
fendant created a binding contract.

At the time plaintiff resigned he owned a share
of stock of the defendant corporation. The by-law
then in force provided that the certificate should
be deposited with the treasurer of the club for
sale. The by-law further provided that such share
of stock should be sold to a person subsequently
elected to membership, who should pay to the
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treasurer of the club for account of the owner of
such share the sum of $400 and the prevailing
premium. The by-law further provided that the
amount” realized “shall he paid over to such
owner.” There was a further provision, that has
no application here, giving the club no right to
deduct against the amount received any unpaid
dues or house accounts.

At the time Mr. Brown turned in his share of
stock the club undoubtedly could have purchased
it for the sum of $400.00 or such sum as might
be agreed upon, but the club did not elect to do so
and did not acquire ownership of the stock but
held it and subsequently sold it. The additional
amount realized, although due to an increase in

ie price of the shares, was nevertheless “ the pre>
vailing premium’’ at the time, and the by-law in
orce at the time his resignation was accepted,
and provided for the possibility of there being
a higher price at the time of sale than at the time
°© eor” na”purchase. A definite contract was
e*el\e rail(® £ave rise to a definite enforceable

irov v “?** VS New York Prodiwe Exhange,
H?« S 61>N-E' 6, L. R.A U&

(tlzle c{&b seen %it to pu%ﬁase tf?e sIflare at the
me Mr. Brown resigned, the club would have
, , ®Profit on the re-sale. The club, however

4" 6St any of its money an
terre t%eelet Mrmgrown }ellssume aﬂ %Ke rgis of
a re-sale- Had the club been un-

Brown r 11, u6 Share of «took, its owner, Mr.

the club Bp nev<” llave had any claim against
was snlu f Se 14 so happened that the share
club shl m anadvanee is 110 legal reason why the

of dSe e Mr. Brown of any part
%Be money talne?lp%}, the sale o‘%nl}ns pro}f)g)rty
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The club saw fit to assume no responsibility
and agreed to act only as Mr. Brown's agent. It
is rather a startling claim for an agent to insist
that he is entitled to a part of the money realized
upon the sale of his principal’s property because
the principal has been fortunate enough to obtain
a better price for such property than was antici-
pated.

III.

An amendment of a by-law does not bind
a member whose resignation has previously
been accepted, nor is it binding upon a mem-
ber who has no notice of the proposed amend-
ment or who does not acquiesce therein.

It is apparently conceded that the by-laws of a
private corporation bind the members only by vir-
tue of their assent; State vs. Overton, 24 N. J. L.,
435 (cited by appellant).

It is also conceded that the by-laws created an
enforceable contract; Miller vs. Hillsborough, 42
N. J. E., 459. It is perfectly true that the by-laws
provided that they might be amended and un-
doubtedly while the plaintiff was a member the
by-laws could have been amended as they were
subsequently, even though he might vote against
the amendment, and he would be bound by the
amendment if he had been given the notice of the
proposed amendment as required by the by-laws.
This, however, is not the case, and the amendment
having been made long subsequent to his resigna-
tion and without any notice to him, it is difficult to
see how it can be argued that the plaintiff can be
held to be bound by the amendment.



IV.

The provision in the amended by-laws with
respect to the membership of the club reach-
ing the limit of 350 members is neither bind-
ing on the plaintiff nor is it material to the
issues herein.

This amendment provided that until the mem-
bership reached the limit of 350, the owner of a
.share turned in should only be entitled to the
amount which he had paid. This provision was
not binding upon the plaintiff because, as above
pointed out, it is an amendment adopted without
either notice or consent and after resignation enor
is the provision m aterial because in the first place
the provision had no application to members who
had paid $400.00, and in the second place the price
obtained for the plaintiff’s share was for an origi-
nal share, issued at $400.00, and the club, having
sold, as the plaintiff's agent, can make no claim
tor any part of the price.

y.
Tiie judgment should be affirmed.

Upon the merits of this case, upon the facts

and he principles of law applicable, the judgment
should be affirmed.

Respectfully submitted,

JOHN W. OCKFORD,
Of Counsel with Plaintiff-Respondent.
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