
IND EX 

Page 

Notice of Appe al .......................................................................... . 

Amended Notice of App eal ................................................... 2 

Petition of A ppeal ........................................................................ 3 

Answer to Pe tition of Appeal... ............................. ~............... 6 

Bill of Complaint and Affidavits .......................................... 8 

Order to Show Caus e, with Temporary Restraint... ... 40 

Answering A ffidavits .................................................................. 42 

Conclusions of Vice-Chanc ellor ............................................. 5 7 

• Final Decree ....................................................................................... 60 

. rsey State Ubrary 
• 



Notice of Appeal. 

NOTICE OF APPEAL. 

(Filed Dec. 9, 1927.) 

IN CHANOERY OF NEW JERSEY. 

No. 66/165 

Between 
WILLIAM K. PAFF, 

Complainant, 

and On Bill, Etc. 

10 

HERBERT P. M·ARGERUM and 
ARDMORE REALTY COMPANY, 
a Corporation, 20 

Def end ants. 

The complainant hereby appeals from the final decree 
made in this 1Court in the above stated cause and fpom 
the whole and every part thereof to the Court of Errors 
and Appea ls in the last resort in all causes. 

MINTON & ROGERS, 

Dated: December 9, 1927. 

Solicitors for and of Counsel 30 
with Complainant. 

I conceive that there is good cause for appeal in the 
above stated cause. 

NORMAN T. ROGERS, 
Of Counsel w~th Complainant. 
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Amended Notice of Appeal. 

AMENDED NOTICE OF APPEAL. 

(Filed Dec. 12, 1927.) 

IN CHANCERY OF NEW JERSEY. 

No. 66 / 165 

BetDJeen 

WILLIAM K. p AFF' 
Complainant, 

and 

HERBERT P. MARGERUM and 
ARDMORE REALTY COMPANY, 
a Co.r,pora~ion, 

Defendants. 

On Bill, Etc. 

The complainant hereby appeals from the final decree 
made by the Chancellor on the advice of Vice Chance llor 
Malcolm G. Buchanan, in the above stated cause, and 
from the whole and every part thereof to the Court of 
Errors and Appeals in the last reso•rt in all causes. 

MINTON & ROGERS, 
Solicitors for and of Counsel 
DJith Complainant. 

Dated: December 12, 1927. 

I conceive that there is good cause for appeal in the 
above stated cause. 

NORMAN T. ROGERS, 
Of Counsel DJith Complainant. 
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Petition of Appeal. 

PETITION OF APPEAL. 

(Filed Dec. 28, 1927.) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS . 

WILLIAM K. PAFF, 
Complainant-Appellant, 

vs. 

HERBERT P. MARGERUM and 
ARDMORE REAL TY Co MP ANY' 
a Corporation, 

Def endants-Appellees. 

On Appeal from the 
Court of Chancery. 

To the H onorable the Court of Errors and Appeals in the 
Last Resort in All Causes: 

The petition of William K. Paff, the appellant in the 
above entitled cause, respectfully •shows that: 

10 

20 

1. Pe titioner finds himself aggrieved by a final decree 
made in the Court of Chancery by his Honor Edwin 
Robert W alker, Chancello: of the State of New J_ersey, :~o 
bearing date the twenty-third day of N 1ovember, m_ the 
year one thousand nine hundred and twenty-seven, m a 
certain cause in said Cou rt of Chancery wherein the said 
William K. Paff was complainant and the said Herbert 
P. Margerum and Ardmore Realty Compan~, a corpo-
ration, were defendants, in this respect, to wit, that the 
said decree adjudges . . . 
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Pet,ition of Appeal. 

"that the said order to show cause made -on the 
14th day of November, 1927, be and the same 
is hereby discharged," 

And "that the restraint imposed upon the defend-
ants, Herbert P. Margerum and Ardmor e Realty 
Company hy said order of this Court made on 
the 14th day of November, 1927, be and the 
same is hereby dissolved," 

And "that the bill of complaint filed herein be 
and the same is hereby dismissed," 

And ",that •the Complainant, William K . Paff, 
pay to the Solicitors of the Defendants the costs 
of this suit, to, he taxed within ten days after the 
service upon him of true but uncertified copies of 
this decree and such taxed costs. . . . " 

2. And petitioner appeals from the decree of the Chan· 
cellor which decrees as aforesaid, upon the ground that 
the same is erroneous, ~n that, 

( a) The prayer contained in the Bill of Complaint 
should have been granted, for the reasons set up in said 
Bill. 

(b) The restraint imposed upon defendants should not 
have been dissolved, nor complainant's hill been dismissed. 

SO ( c) The restrictions pleaded by complainant ,should 
have been enforced against defendants, and defen dants 
should have thereby been enjoined against erecting or 
causing to be erected on their lands any aparmient house, 
or any dwelling houses other than ~ngle dwellin gs in 
accordance with the provisions of said restrictions. 

( d) The said restrictions are dear, definite, certain and 
sufficiently free of doubt to entitle complainant to a per· 
manent injunction against defendants in accordance with 
the prayer of his bill, and are not vague and uncert ain, 

s 
Petition of A ppeal. 

nor indefinite and doubtful so as to• entitle a court of equi:ty 
,to deny complainant his right to the relief prayed for. 

( e) The decree is erroneous in so construing the effect 
of the said restrictions thereby permiuing defendants to 
erect an apar tment house upon their lands, for the plain 
and reasonable meaning of the said rest:riicti1ons ,from their 
context is that only single dwellings may be constructed 
upon said lands, and not apartment houses. 10 

Your petitioner therefore prays that the ,said ,decree of 
the said Chancellor may ibe wholly reversed, set aside 
and for nothing holden, and that petitioner may have such 
other relief in the premises as to, this 1Court shall deem 
proper. 

MINT ·0 1N & ROGERS, 
Solicitors for and of Counsel 

with Appellant. 

20 

30 
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Bill of Complaint and Affidavits. 

BILL OF COMPLAINT AND AFFIDAV ITS. 

(Filed November 14, 1927.) 

IN CHANCERY OF NEW JERSEY. 

N,o. 66/165 
10 

20 

Betn,een 

WILLIAM K. p AFF' 
Complainant, 

and 

HERBERT P. MARGERUM and 
ARDMORE REALTY COMPANY 
a Corporation, ' 

Def end ants. 

On Bill, Etc. 

T O Hthis Honor, Edn,in Robert Walqer, Chancellor of 
e State of N en, Jersey: 

The complainant, William K. Paff, of the City of 
Trenton, County of Mercer and State of N J 

8U spectfully shows- ew ersey, re• 
1. He is the owner in f f · 

f l d 
. l d . ee o a certam tract or parcel 

o an ' wit 1 a wrllmg hot1 ·h d . l . d b . . . sc l ereon erecte ' :ntuate, 
ymg an emg m the City of Trenton, County of M er· 

cer and State of New Jersey, known as the souther! 
twelve feet ( 12') of lot No. 16, and all of lot No 1 j 
10n the plan of lots of the "Dean Estate " d. d' d b E G W • , surveye an 
thraM y ·c . eir, C.~ .• June 1st, 1895, and filed in 

e ercer ounty Clerks Office on Nov ember 20t h, 
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1900, and re-surveyed by Abram Swan, Jr., C.E., Jan-
uary 1 st, 1905, bounded and described as follows, to wit: 

Beginning at a point in the westerly line of Lenape 
Avenue, formerly ParkEne Avenue, distant southwardly 
(measured along said line :of said avenue) four hundred 
and twenty-eight feet ( 428') from the point of intersec-
tion of the line of said Avenue with the southerly line of 
West Stat e Street, and runs thence ( 1 ) , southwardly 10 
along said line of said Avenue thirty-seven feet (37') to 
a point; thence (2) westwardly at right angles to the first 
course, and along the northerly line 1of lot No. 18 on said 
plan of lots one hundred and fifty 'feet ( 1 50') to a point 
in the easterly line of lot No. 33 on said plan of lots; 
thence (3), northwardly and parallel with the first course 
along the easterly line of lots Nos. 33 and 32 on said 
plan of lots, thirty-seven feet ( 3 7') to a point; thence 
( 4), eastwardly and parallel with the second course one 
hundred and fifty feet ( 150') to the point of Beginning. 20 

2. Lot No. 1 7 on the above described premises, with 
others, representing a frontage on Lenape Avenue of 
twenty-five feet (25') and a deptli in a westerly direc-
tion therefrom of one hundred fifty feet ( 150') was con-
veyed by James D. Tan tum, (single), to James C. Tat-
tersall, dated May 16, 1901, and recorded in the Mercer 
County Clerk's Office in Book 244 of Deeds, pages 559, 
etc. T he said conveyance from James D. Tantum to 
James C. Tattersall contains the foUowing covenant: 

"This conveyance is made under and subject 30 
neverthel ess to the following restrictions, covenants 
and conditions which are hereby made a part of 
the consideration for this conveyance and are here-
by severally accepted and agreed to by the party 
of the second part hereto: 

( 1 ) That no building or any part thereof 
erected or to be erected upon any part of the land 
hereby conveyed shall be used as a hotel, tavern, 
drinking saloon, blacksmith shop, slaughter house, 
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bone-boiling establishment, tannery, skin-dressing 
establishment, glue, soap, candle or starch manu-
fac!ory, or for other offensive purposes or occu-
pat10ns; 

( 2) That no dwelling or other building shall 
be erected upon the said described lots of land or 
~!emjses ':"ithin twenty feet (20') of the street 
lme, provided that this prohibition shall not be 
construed to extend to bay windows, open porches, 
steps or cellar doors. 

3) _That no wine, spirituous or malt liquors 
or mtox1cants of any kinds shall be sold as a bev-
erage upon the premises hereby conveyed. 

( 4) Any violation of the aJbove restrictions and 
co~ditions ?Y the party of the second part, his 
heirs or assigns or any of them, shall work a for-
feiture of the premises hereby oonveyed unto the 
party of the firs_t pa_rt, his heirs or assigns, and 
who upon such v~olation may forthwith enter upon 
and take possess10n of said premises and all im-
provements thereupon." 

3. Said lot No. 17, with others, was conveyed on 
June 5th, 1903, by James C. Tattersall to Franz Milton 
Compa_ny, a corpor~tion, by deed recorded on June 19th, 
1903, m Mercer County Clerk's Office in Book 265 of 
J?eeds, pages 176-179, subject to the aforesaid restric-
tiions, an_d thence by the said Franz Milton C'.,ompany, a 

30 corporation, conveyed to Oliver M. Schafer by deed 
dated :August 3, 191 0, and recorded on August 4th, 
1910, m Mercer County Clerk's Office in Book 327 of 
D:e~s, pages 597-599, also subject to the aforesaid re-
stnct10ns. 

4. Lo~ No. 1? o.f said premises, foonting twenty-five 
feet ( 25 ) on said Len ape A venue, and extending back 
a depth of one hundred and fifty feet ( 150') was con-
veyed by Eva C. Dean, (single), to Oliver M. Schafer 

1 1 

Bill of Complaint and Affidavits. 

by deed dated August 3d, 1910, and recorded on August 
4th, 1910, in Mercer County Clerk's Office in Book 327 
of Deeds, pages 595-597, subject to the same restrictions 
set forth in Paragraph 3 hereof, and the southerly fifteen 
feet ( 15') of said lot No. 16, together with the northerly 
twenty feet (20 ' ) of lot No. 17 on said plan were thence 
conveyed by Oliver M. Schafer and Alicia C. Schafer, 
his wife, to An na M. Fell by deed dated April 23d, 10 
1915, and recorded April 29, 1915, in Mercer County 
Clerk's Office in Book 379 of Deeds, pages 403-405, 
subject to the same restrictions. 

5. Lot No. 19 of said tract of land, fronting twenty-
five feet (25 ') on the westerly side of Lenape Avenue, 
and extending back therefrom a depth of one hundred 
and fifty feet ( 1 SO') was conveyed to Oliver M. Schafer 
by Cora M. Krewson and husband, by deed dated August 
3d, 1910, and recorded August 4th, 1910, in Mercer 
County Clerk's Office in Book 331 ,of Deeds, pages 1-3, 20 
subject to the same restrictions set forth in Paragraph 3 
hereof. 

6. Lot No. 20 on said plan, of the same dimensions 
as Lot No. 19 aforesaid, fronting on the said Lenape 
Avenue, was conveyed bo the said Oliver M. Schafer by 
Eva C. Dean, (single) , by deed dated August 3d, 1910, 
and recorded August 4, 1910, in Mercer County Clerk's 
Office in Book 327 of Deeds, pages 595-597, subject to 
the same restrictions as set forth in Paragraph 3 hereof. 

7. Lots Nos. 21 and 22 on said plan, fronting on said BO 
Lenape Avenue, and each of the same dimensions as the 
aforementiioned lots, were conveyed by James D. Tan-
tum, (single), to Walter B. Pycraft, by deed dated May 
1, 1901, and recorded May 2d, 1901, in Mercer County 
Clerk's Office in Book 246 of Deeds, pages 160-162, 
subject to the same restrictions as set forth in Paragraph 
3 hereof; and was thence by the said Py craft conveyed 
to Oliver M. Schafer by deed dated August 2d, 1910, 
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and recorded August 3d, 1910, in Mercer County Clerk's 
Office in Book 327 of Deeds, pages 585-587, subject to 
the aforementioned restrictions. 

8. Lots Nos. 18, 19, 20, 21 and 22 on the aforesaid 
plan, and the southerly five feet ( 5 •) of said lot No. ] 7, 
were conveyed by Oliver M. Schaf er and Alicia C. Scha-
fe.r, his wife, to the said defendant, Herbert P. Mar gerum, 

10 by deed dated April 30th, 1920, and recorded M ay 1st, 
1920, in Mercer County Clerk's Office in Book 450 of 
Deeds, pages 103-105, subject to the aforesaid restric-
tions, and the said defendant, Herbert P. Marger um, is 
at this time the owner on record o'f said premises, except· 
ing as to the southerly five feet (5') of said lot No. 17, 
which the said defendant with his wife, Norma H. , con· 
veyed to complainant by deed dated June 25, 1920, and 
recorded July 7th, 1920, in Mercer County Clerk's Office 
in Book 448 of Deeds, pages 372-374, subject to the 

I() aforesaid restrictions. 
9. Anna M. Fell, (single), conveyed to complainant 

the southerly fifteen feet ( 15') of said lot No. 16, and 
the northerly twenty feet (20') of lot No. 17 ion said 
plan, by deed dated November 10th, 1919, and recorded 
on November 13th, 1919, in Mercer County Clerk's 
Office in Book 436 of Deeds, pages 597, etc., subject to 
the restrictions aforementioned. 

10. By agreement, dated April 10th, 1911, expressed 
to have been made by and between said Oliver M. Scha· 

SO fer and Alicia C. Schafer, as owners 1oif lots Nos. 15, 16, 
17, 18, 19, 20, 21 and 22 on said plan, fronting on Len· 
ape Avenue as aforementioned, each twenty-five feet 
(25') thereon by one hundred and .fifty feet ( 150') in 
depth, excepting lot No. 22, which is at the comer of 
Riverside Avenue and said Lenape Avenue, and fronts 
on the latter street thirty-five feet (35') and extends 
along the said Riverside Avenue about one hundred and 
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fifty-seven feet ( 15 T) , and J aJnes E. Glenn and Mabel 
Glenn, his wife, as owners 10if lots Nos. 7, 8, 9 and 10 
on said plan, fronting on said Lenape Avenue, and Alfred 
F. Robertshaw and Elizabeth A. Robertshaw, his wife, 
owners of lots Nos. 11, 12, 13 and 14 on said plan, 
fronting on said A venue, agreed that they would adopt 
the following restrictions and regulati1ons, in addition to 
those hereinbefore mentioned, and which should be bind- 10 
ing upon and enfo.rceable against the respective owners of 
the said lots of land, their heirs and assigns, a copy of 
which agreement is hereunto annexed, and which agree-
ment was recorded on April 22d, 1911 , in Mercer County 
Clerk's Office in Book "S" of Special Deeds, at pages 
447, etc.: 

"First :-That no dwellings shall be erected in 
pairs or rows but that they must all be single 
dwellings. 

Second :-That no dwelling shall be erected 20 
to cost less than Four Thousand Dollars. 

Third :-That no dwelling shall be erected on 
a twenty-five foo1t lot but the ground for each 
dwelling shall have a frontage of not less than 
thirty-three and one-third feet. 

Fourth :-That no dwelling shall be erected 
on the premises within thirty feet of the front 
property line, providing that this prohibition shall 
not be constructed to e~tend to bay--wind01Ws, open 
porches or steps. SO 

Fifth :-That no out buildings shall be erected 
on the premises within one hundred feet of the 
front property line. 

Sixth :-l't is agreed that in the event of the 
owner of lots numbered 1 7, 18, 19, 20, 21 and 
22 desiring to frion-t these lots and the dwellings 
to be erected on them on Riverside Ave., instead 
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of Parkline Ave., the dwel1ing and out building 
nearest Parkline Ave., may be erected not less 
than twenty feet from the property line of Park-
line Ave., and the foregoing restrictions and regu-
lations are not to apply to these lots when they 
front on Riverside Ave., but lots numbered 15, 
1 6 are to be covered by the foregoing restrictions 

10 and regulations. 
Seventh :-Any violation of the fo1regoing re-

strictions and regulations by any of the parties to 
this agreement, their heirs or assigns shall work a 
forfeiture of damages to the other party or parties 
to this agreement, their heirs or assigns." 

11. The said lots Nos. 18, 19, 20, 21 and 22 now 
owned in fee of record by the defendant, Herbert P. 
Margerum, are adjaoent to, and adjoin lot No. J 7 and 
the southerly part of lot No. J 6, owned by the complain-

20 ant. The said lots are a part of a large tract of land, 
which was the subject of partition in a deed dated No-
vember 19th, J 900, expressed to have been made by and 
between Cora M. Krewson and Elmer E., her husband, 
Eva C. Dean, (single), and James D. Tantum, (single), 
to Cora M. Krewson, and James D. Tantum and Eva C. 
Dean, which deed was reoorded in the Mercer County 
Clerk's Office on November 20, 1900, in Book 240 of 
Deeds, pages 565-588, whereby all of the remaining part 
of the said "Dean Estate" was conveyed, and from thence 

30 owned by the said several grantees, not as tenants in com-
mon, but separately as to the particular lots mentioned in 
said deed. Thence the several lots of the said estate in 
eluding those hereinbefore mentioned, were conveyei by 
the several grantees, subject to the restrictions as men-
tioned in Paragraph 3 hereof, and it was the intention of 
the several grantees upon the said partition to preserve 
all the said premises as a residential section, with a view 
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of beautifying and harmonizing the entire locality as a 
resdential district. 

12. The aforesaid premises are situated on the west-
erly side of Lenape Avenue, and extend i~ a :outherly 
direction to the corner of that Avenue and Riverside Ave-
nue and coinprise an exclusive residential section of the 
City of Trenton. 

13. Defendant, Herbert P. Margerum, has executed 10 
a written option to sell said lots Nos. 18, 19, 20, 21 and 
22 to the defendant, Ardmore Realty Company, a c?r-
poration, which written option complainant has been i~-
formed of by both of the said def~ndant_s through theu 
agents and representatives. The said option to ~uy was 
given by the said Herbert P. Margerum to the said Ard-
mor,, Realty Company, with the full and complete kno~l-
edge that the defendant, Ardmore Realty Company, m-
tended to beo-in the construction and erection of an apart-
ment house, des ,igned to be five stories in height and ac- 20 
commodating twenty-one families, to be erected on ~he 
pre 1ises owned by Herbert P. Margerum, as aforesaid, 
and to face on Riverside Avenue. 

14. The complainant and other owners of land on the 
said tract on the westerly side of Lenape Avenue have 
constructed their dwelling in a manner which conforms 
with the building restrictions set forth in the aforemen-
tioned deeds and agreement, and until the acts of the 
defendants, Herbert P. Margerum and Ar~more Realty 
Company, herein complained cif. the complamant and t_he 80 
other residents owning lots including Nos. 7 to_ 22, m-
clusive of the said "Dean Estate," have received the 
benefit; of the said restrictions, and the uniformity of the 
architectural design and symmetry of construction a~d 
location of the dwellings on the said tract has noit been ~n 
any wise destroyed, and they have erec~e~ up~n said 
premises only single dwellings and out-bmldmgs m con-
formity with the said restrictions. 
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15 .. Complainant has for some time past, and still is 
occupymg the premises owned by him as his residence. 

16. On November 7.th, 1927, the defendant, A rdmore 
Realty Go17:1pany, by its servants, agents or contractors 
began to dig a foundation on lots Nos. 18, 19, 20, 21 
and 22 on ,said tract owned by the defendant, He rbert P. 
~argerum, and subject to the option to buy from him 

10 m fa:vor of the said Ardmore Realty Company, for the 
erechoin of the apartment house hereinbefor e refe rred to, 
the exact ~ature of which constru ction was made known 
to complamant by the defendants herein, their servants, 
agents or -contractors upon his making inqui ry thereo f. 

7. On November 10th, 1927, complainant cau sed a 
nohce to b~ served upon Ardmore Realty Company , ad-
dressed _to 1t, an_d the de~endant, He rbert P. Marg erum, 
demandmg that 1t cease digging for the foundation of such 
an apartment, to be erected on said lots of land and al-

20 though service of said notice could not be made ~pon the 
defendant, Herbert P. Margerum, for the reason tha t he 
could not ~e found, the defendant, Ardmore Realty Com-
p~ny, contmues to proceed with the construction as afore-
said, and thence plans to erect an apartment house there-
on, and refuses to discontinue the same. 

18. Complainant sho":s that the erection of an apart-
ment ho_us~ up :m the said premises will be contrary to 
the restrictive covenants as aforesaid, to which compl ain-
ant ~d defendants are bound, and that the contempl ated 

10 erecho~ the~eof will obstruct and destroy the view from 
h<;>mplama~t s premi~es to the so~th, and will thereby cause 

1m g_reat m_convemence by bemg deprived of light, air 
fnd view, will render his dwelling house less oomforta ble 
or those who no~, or who may hereafter occupy his said 

ho~re a~ a dwelh~g; and tha t it will totally destroy the 
um o:m1ty of arch1t_ec~ural design and symmetry of con-
stru~tion of the bu1ldmgs upon said tract, which t,o a 
considerable extent, makes up the value of complainan t's 
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premises for residential purposes, and complainant's prem-
ises from an resthetic stand will be completely destroyed 
by such a building. 

19. Th e restrictions contained in the deeds from Krew-
son, Dean and Tan tum, covering the premises owned by 
defendants and oomplainant, as well as those other lots 
of land of the "Dean Estate" on Lenape Avenue, created 
in the mind of oomplainant and the several purchasers of 10 
those lots the understanding that the said lands would be 
used for the erection of single dwellings and appropriate 
outbuildings, and that thus a strictly residential dist:ict 
with uniformity of construction and symmetry 1of design 
was permanently assured for the owners of these lots and 
the subsequent purchasers thereof, and they did ~ot con-
template the erection of apartment houses upon said lands 
as part of the design and purpose of said covenants and 
restrictions, and the construction of apartment houses upon 
said tract is absolutely contrary to the provisions of said 20 
covenants and restrictions, and not harmonious with the 
intendment thereof. 

Complainant is without adequate remedy in the courts 
of law, and therefore prays: 

1. Th at the defendants, Herbert P. Margerum and 
Ardmore R ealty Company, a corporation, may answer 
the Bill of Complaint, without oath, and each statement 
therein made. 

2. Th at an injunction or restraining order, pendente 
lite, as well as perman ently may be issued restraining and 30 
enjoining the said defendants, their agents and servants 
from erecting or building, or causing to be erected or built 
any structure on their said premises in said Bill of Com-
plaint described, excepting a single dwelling house, with 
appropriate outbuildings pursuant to the restrictive cove-
nants against said premises, as stated irt said Bill of Com-
plaint, and that it may be declared and decreed that the 
premises of the complainant, and ,of the defendants are 
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mutually restricted and bound iby the several restrictions 
contained in their deeds of -conveyance, previously men-
tioned, and the articles of agreement hereinbefor P, de-
scribed, and that the s1aid covenants run with the land 
and are obligatory upon the respective owners thereof. 

3. T :hat such further relief may be granted as may be 
agreeable to equ ~ty, neighb::i1rliness and good conscience. 

10 4. That a writ of subpcena may issue commandin g the 

20 

said defendants to ans,wer this Bill of Complaint and to 
abide by such decree as this Court may make in the 
premises. 

MINTON & ROGERS, 
Solicitors for and of Counsel 

with Complainant. 
NORMAN T. ROGERS . 

Of Counsel with Complainant. 

EXHIBIT "A." 

Articles of Agreement made and entered into this tenth 
day 1c1f April, 1911 , by and between James E. Glenn and 
Mabel Glenn his wife, Alfred F . Robertshaw •and Eliz a-
beth A. Robe rtshaw his wife, and Oliver M. Schafer and 
Alicia C. Schafer his wiife, all of the Ciity of Trento n, 

30 New Jersey. 
Witnesseth, that the parties to this agreement being 

owners of bhe building lots fronting on the west side of 
Parkline Avenue, south of W est State St., in considera-
tion of One Dollar each to. the others paid and other 
mutual benefits and considerations agree to adopt the fol-
lowing · re,strictions and regulations, in addition to those 
already in existence, which shall be binding upon and 
enforceable against the respective owners of the fo1ts of 
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land hereby effected, their heirs and assigns forever, viz. : 
James E. Glenn and Mabel Glenn lots numbered 7, 8, 
9 and 10 Alfred F. Robertshaw and Eliz -abeth A. Rob-
ertshaw iots numbered 11, 12, 13 and 14. Oliver M. 
Schafer and Alacia C. Schafer lots numbered 15, 16, 1 7, 
!18, 19, 20, 21 and 22. These restriotions •~nd regula-
tions to he incorporated in all future deeds given by the 
pia11ties. . . 10 

FI RST :-That no dwellings shall be erected m pairs 
or rows hut that they must all be single dwellings. 

SE COND :-That no dweHing shall be erected to 
cost less than Four Thousand Dollars. 

T HIRD :-That no dwelling shall be erected on a 
twenty-five foot lot but the ground for eaoh dwelling · 
shall hav,e a frontage of not less than thirty..1three and 
one-third feet. 

FOUR TH :-That no dwel:ling shall be erected on 
the premises within thirty feet 1oif the front property line, 20 
providing that this prohibition shall not be constructed to 
extend to hay-windows, open porches or steps. 

FIFTH :-That no out .-buildings shall be erected on 
the premises ,within one hundred feet of the front prop-
erty line. 

SIXTH :-It is agreed that in the ev,ent 101f the owner 
of lots numbered 17, 18, 19, 20, 21, and 22 desiring to 
front these l1ots and 'the -dwellings to be erected on them 
on Riverside Ave., instead of Parkline Ave., ithe dwelling 
and out huilding nearest Parkline Ave., may be erected 30 
not less ~han twenty feet from the propeity line o.f P 1ark-
line Ave., and the foregoing restrictions and regulations 
are noit to apply to bhese lots when they front on River-
side Ave., but lots numbered 15, 16, are to he covered 
by the foregoing restrictions and r•egulations. 

SEVENTH :-Any violation of the foregoing re-
strictions and regulations by any of the parties to 1this 
agreement, their heirs or assigns shall work a ~orfeiture of 
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damages to the other party or parties to this agreement, 
their heirs or assigns. 

In Witness Whereof the parties hereto have hereunto 
set their hands and seals the day and year first above 
written. 

Alfred F. Robertshaw (X) 
Elizabebh Robertshaw {X) 
Oliver M. Schafer {X) 
Alicia C. Schafer {X ) 
James E. Glenn {X ) 
Mabel Glenn (X) 

Signed, sealed and delivered in the presence of 
Charles H. English 

STATE OF NEW JERSEY, ( 
COUNTY OF MERCER, 5 ss.: 

Be It Remembered, That on ~his thirteenth day of 
April, in the year of our Lord One Thousand Nine Hun-
dred and Eleven, before me an Attorney at Law of New 
Jersey, personally appeared James E. Glenn and Mabel 
Glenn, his wife, who, l' am satisfied are the grantors men-
tioned in the within Indenture, and to whom I first made 
known the contents thereof, and thereupon, 1they acknowl-
edged that they signed, sealed and delivered the same as 
their voluntary act and deed for the uses and purposes 

30 therein expressed: 
~d the said Mabel Glenn being by me privately ex-

ammed, separate and apart from her husband acknowl-
edged that she signed, sealed and delivered the same as 
her voluntary act and deed, FREELY, without any 
1fear, threats or compulsion of her said husband. 

CHARLES H. ENGLISH, 
A ttorneJ) at Law. 
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STATE OF NEW ]ERSEY,} • 
M ss .. 

COUNTY OF ERCER, 

Be It Remembered, That on this twelfth day of April, 
in the year of Our Lord One Thousand Nine Hundred 
and Eleven, before me, an Attorney at Law 1oif New 
Jersey, personally appeared Alfred F. Ro?ertshaw and 
Elizabeth A. Robertshaw, his wife, and Oliver M. Scha- 10 
fer and Alicia C. Sohafer, his wife, who, I am satisfied 
are the grantors mentioned in the within Indenture, and 
to whom I first made known the contents thereof, and 
thereupon they acknowledged that they signed, sealed and 
delivered the same as their voluntary act and deed, for the 
uses and purposes therein expressed: . . 

And the said Elizabeth A. Robertshaw and Alicia C. 
Schafer being by me privately examined, separate and 
apart from their husbands, acknowledged that ithey signed, 
sealed and delivered the same as ~heir voluntary aot and 2() 
deed, F REELY, without any fair, threats or compulsion 
of their said husbands. 

• 

CHARLES H. ENGLISH, 
AttorneJ) at Law of N. ]. 

30 
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IN CHANCERY OF NEW JERSEY. 

Between 
\V ILLIAM K. p AFF t 

Complainant, 
' and On Bill, Etc. 

HERBERT P. MARGERUM and 
ARDMORE REALTY COMPANY • 
a Corporation, 

Defendants. 

AFFIDAVITS. 

STATE OF NEW JERSEY, l 
COUNTY OF MERCER, 5 ss. : 

I, Edith A. Haley, of full age, being duly sworn ac-
cording to law, upon my oaith depose and say: 

1. On November 10, 1927, at aib:Jut 11 :30 A. M ., 
I served upon Sol Phillips Perlman, a notice of which the 
annexed is a true copy. Mr. Perlman represented him-

10 

20 

self to be ~he Presid ent of the A rdmore Realty Company, 
a corporati'On, one of the defendants in the above-entitled 
cause. I served Mr. Perlman with said notice at his office SO 
on the eighth floor of ~he American Mechanics Building 
at 145 East State Street in the City of Trenton, said 
County and State, and I' informed him of the contents of 
said notice at that time. He stated to me that he was 
expecting the service of such notice in behalf of the said 
defendant, Ardmore Realty Company, and that the Ard-
more Real 1ty Company intend ed to proceed with the oon-
struction of an apartment house upon the premises at 
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the northwesterly comer of Riverside Avenue and Lenape 
Avenue in said City in all events. He stated to me that 
the defendant, Herb ert P. Margerum, had given to the 
defendant, Ardmore Realty Company, a written option 
to buy_ the s_aid premises, and that Mr. Margerum knew 
1of the mtention of the Ardmore Realty Company to con-
struct an apartment house upon said premises. He told 

10 me to see Mr. Joseph J. Thomas at the said addr ess in 
order to secure service of another copy of said notice upon 
Herbert P. Margerum. 

2. I went to the office of Joseph J. Thomas at the 
same address and met Mr. Thomas. I inquired of Jo seph 
J. Thomas for the whereabouts of Herbert P. Marge rum, 
one of the defendants, and he told me that Mr. Marg erum 
was out of town considerably but that he thought he might 
be found at the o~ce. of ~oldi_ng Sons' Company in the 
Trenton Trust Bmldmg m said City. He called that 

20 office on the telephone while I waited and received the 
reply t~~t Mr. Margerum was out of town, and in all 
probability could not be located before November 14th. 

EDITH A. HALEY. 

Sworn to and subscribed before me this 14th day of 
November, 1927. 

]OSEPH fISHBERG ' N otarJ) Public of N. ] . 

80 To Herbert P. Margerum and Ardmore RealtJ) Com~ 
panJ), a Corporation: 

PLEASE TAKE NOTICE that the undersigned is the 
owner of lands . facing on Len ape Avenue ( formerly 
known as ~arklme Avenue) adjoining premises owned 
by you or either ot you ,extending on Lenape Avenue south 
from the undersigned s premises to Riverside Avenu e, 
known as part of lot No. 17 and all of lots Nos 18 19 
20, 21 and 22 on a map of the Dean Estate ~n fiie i~ 
the Mercer County Clerk's Office; and 

25 

Bill of Complaint and Affidavits. 

That the undersigned has been advised by certain 
agents or representatives of each of you that the Ardmore 
Realty Company now holds an .. option to purchase the 
aforesaid premises from Herbert P. Margerum, and has 
planned and intends to erect upon the said premises an 
apartment house, four stories in height, to contain living 
apartments for twenty-one families; and 

The undersigned has observed that that the agent or 10 
contractor of Ardmore Realty Company is at this time 
actually excavating upon said premises for the construc-
tion of such an apartment house; and 

This is to give you, Herbert P. Margerum and you, 
Ardmore Realty Company, a corporation, notice that the 
title to the said premises owned by you, Herbert P. Mar-
gerum, and presently subject to an option to buy by you, 
Ardmore Realty Company, and the said premises adjoin-
ing thereto owned by the undersigned is subject to certain 
building and ,occupancy restrictions, fully contained in the 20 
title deeds to the said premises and that certain agreement 
made by and between James E. Glenn et als, dated 
April 1 0, 1911 , and recorded in the Mercer County 
Clerk's Office on April 22, 1911 , in book S of special 
deeds on page 447 etc., which restrictions provide for the 
erection on said premises of only single dwellings and 
appropriate outbuildings; and further provide that no 
buildings on any part of the said lands shall be used as a 
hotel, tavern, or for other offensive puriposes or occupa-
tions; and further provide that no building shall be erected 80 
nearer the property line on Lenape Avenue than thirty feet 
excepting for bay windows, open porches or steps unless 
lots Nos. 17, 18, 19, 20, 21 and 22 as aforesaid shall 
be faced on Riverside Avenue, in which latter case the 
said dwelling or outbuilding to be erected upon said lots 
may be erected not nearer than twenty feet to the prop-
erty line on Lenape Avenue. 

Please Be Advised Therefore that any violation of 
the restrictions as to buildings and occupancy contained 
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in the title deeds to your premises and those of 1the under-
signed will cause irreparable damages to the premises 
owned by the undersigned, and T aqe Notice that the 
undersigned hereby demands of you, Herbert P. Mc 
gerum, and you, Ardmore Realty Company, your agents 
and servants, that you discontinue any consitruction what-
soever contemplated in violation of the said restrictions. 

.to WILLIAM K. PAFF, 
By MINTON & ROGERS. 

Dated Nov. 9, 1927. 

IN CHANCERY OF NEW JERSEY. 

20 Between 

80 

WILLIAM K. p AFF, 
Complainant, 

and On Bill. Etc. 
HERBERT P. MARGERUM and 

ARDMORE REALTY COMPANY, 
a Corporation, 

Def end ants. 

AFFIDAVIT. 

STATE OF NEW JERSEY, l 
COUNTY OF MERCER, 5 ss. = 

I, WILLIAM K. PAFF, of full age, being duly sworn 
according to law, upon my oath depose and say: 

1. I am the complainant in the foregoing complaint 
made. I have read the bill of complaint, and the facts 
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therein stated are true so far as I am informed and be• 
lieve. d 

11
. h 

2. I am the owner in fee simple of a we mg . 'Duse 
and lot, known as No. 29 South Lenape Avenue, m the 
City of Trenton, said tract being known as the southerly 
twelve feet ( 12') o:f lot No. 16 and all of lot No. 17 on 
plan of lo1ts of the "Dean Estate," filed November 20th, 
1900, in the Office of the Clerk of Mercer County. 10 

3. Adjoining my premises are those of _Herb_ert P. 
Margerum, comprising lots Nos. 18 to 22, mclusive, on 
said plan of lots, extending southerly to 1the corner ?f 
Riverside Avenue. The said tract is presently noit built 
upon, excepting for a stone garage. 

4. On or about October 28th, last, Joseph J. Thomas, 
a real estate agent, residing in the Crty of Trenton, called 
me on the telephone and stated that he thought he c?~ld 
sell the tract belonging to Herbert P. Margerum, ad1om-
ing my land as aforesaid, foir the building of an apart· 20 
ment house thereon, to be five stories in height, wit? a 
court in the rear, and of pleasing appearance and design. 
He asked me whether, as an adjoining land _owner, I 
would have any objection thereto, and l' told him that I 
would object to the building of an apartment house on 
the adjoining lots, owned by Herbert P. Margerum, for 
the reason that, in my opinion, it would affect the value 
of my property. W ,e talked further about the matter, 
and he agreed to call me on October 31 st. 

5. Late in the afternoon on October 31st, last, ~r. 80 
Th omas called me by telephone again, and asked if I 
thought more favorably of the building of an apartment 
house on the Margerum tract. I replied that I did not, 
and asked him i'f he had a bona fide sale arranged for 
those lots for that purpose. He stated that he was not 
certain about it, but believed that the sale woru~d go 
through, if permission could be gotten for the erection of 
an apartment house on the land. . . . 

6. I heard nothing further concermng this matter until 
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prohibition shall not be construed to extend to bay win-
dows, open porches, steps or cellar doors. 

(3) That no wine, spirituous or malt liquors or in-
1roxicants of any kinds shall be sold as a heverage upon 
the premises hereby conveyed. 

( 4) Any violation of the above restrictions and condi-
tions by the party of the second part, his heirs or assigns 

l O or any of them, shall woirk a forfeiture of the premises 
hereby conveyed unto the party of the first part, his heirs 
or assigns, and who upon such violaition may forthwith 
enter upon and take possession of said premises and all 
improvements thereupon. 

20 

80 

DEED 

James D. Tan tum, (single) , to James C. Tattersall. 

Dated May 16, 1901. Reoo1rded May 21, 1901, 
Book 244 of Deeds, pages 559-562. 

Premises: 
Lots Nos. 1 7 and 18 on said tract. 

Restrictions: 
Same as above. 

DEED 

James C. Tattersall, et ux, to Franz-Milton Co., 
a corporation. 

Dated June 5, 1903. Recorded June 19 1903, 
Book 265 of Deeds, pages 1 7 6-1 79 
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Premises: 
Lots N101s. 1 7 and 18 on said plan. 

Restrictions: 
Subject to Liquor and Building restrictions. 

DEED 

Franz-Milton Company, to Oliver M. Schafer. 

Dated August 3, 1910. Recorded August 4, 1910, 
Book 327 of Deeds, pages 597-599. 

Premises: 
Lots Nos. 1 7 and 18 on said plan. 

Restrictions: 

10 

Subject to Liquor and Building restrictions contained 20 
in Deed book 244, page 559, etc. 

DEED 

Oliver M. Schafer and Alicia C., his wife, to 
Anna M. Fell. 

Da ted April 23, 1915. Recorded April 29, 191 5, 
Book 379 of Deeds, pages 403-405. 

Premises: 
Southerly fifteen ( 15) feet of lot No. 16 and northerly 

twenty (20) feet of lot No. 17 on said plan. 

Restrictions : 
Subject, however, to all restrictions, covenants and ooin-

ditions comprised in previous conveyances 01r other instru-

80 
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ments of record affecting the premises hereinbefore ex-
pressed to be conveyed. 

DEED 

Anna M. Fell, (single), to William K. Paff. 

10 Dated November 10, 1919. Recorded N,oiVember 13, 
1919, Book 436 of Deeds, pages 497, etc. 

Premises: 
Southerly fifteen ( 15) feet of lot No. 16 and northerly 

twenty (20) feet of lot No. 17 on said plan. 

Restrictions: 
Subject, however, to all restrictions, covenants and con-

ditions comprised in prior conveyances or other instru-
20 ments of record affecting the premises hereinbefore ex-

pressed to ibe hereby conveyed. 

30 

DEED 

Oliver M. Schafer and Alicia C., his wife, to 
Herbert P. Margerum. 

Dated April 30, 1920. Recorded May 1, 1920, 
Book 450 of Deeds, pages 103-105. 

Premises: 
Southerly five (5) feet of lot N,o. 17 and lots Nos. 

18 to 22 inclusive, on said plan. 

Restrictions: 
Subject to Liquor and Building restrictions as above. 
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DEED 

Herbert P. Margerum and Norma H., his wife, to 
William K. Paff. 

Dated June 25, 1920. Recorded July 7, 1920, 
Book 448 of Deeds, pages 372-374. 

Premises: 
Southerly five (5) feet of lot No. 17 on said plan. 

Restrictions: 
Subject to Liquor and Building restrictions as ahove. 

DEED 

w·illiam K. Paff and Olive W., his wiife, to 
Edna T. Bickett. 

Dated April 20, 1923. Recorded April 24, 1923, 
Book 504 of Deeds, pages 563-564. 

Premises: 
Thre·e (3) feet of lot No. 16 on said plan, being the 

10 

20 

northerly three (3) feet of that part oif lot No. 16 con-
veyed to the said William K. Paff by Anna M. Fell, 
and which three (3) feet joins lands of the said Edna 30 
T. Bickett. 

AGREEMENT 

Between James E. Glenn and wife, Alfred F. ~obert-
shaw and wife, and Oliver M. Schafer and wife. 
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Dated April 1 O. 1911. Recorded April 22. 1911, 
In Book S of Special Deeds, pages 44 7, etc. 

Recites: 
James E. Glenn owner of lots Nos. 7 'to 10 inclusive, 

on said plan, Alfred F. Robertshaw owner of loits Nos. 
11 to 14 inclusive, on said plan. Oliver M. Scha,fer owner 

10 of lots Nos. 15 to 22 inclusive on said plan. . 

Restrictions: .. 
For restrictions see exhibit "A" annexed hereto. 

( 4) I have searched the records of ~he Office of ~he 
Clerk ,o.f the County of Mercer for the title of the de-
·fendant, He11bert P. Margerum, in and to lots Nos. 18 
to 22 inclusive on said plan: 

For DEEDS from James D. Tantum to James 
20 C. Tattersall. James C. Tattersall to Franz-M il-

ton_ Company, and Franz-Milton Company to 
Oliver M. Schafer covering lot No. 18 see ab-
stracts in previous paragraph. 

DEED 

Cora N. Krewson and husband, to Oliver M. Schafer. 

Dated August 3, 1910. Recorded August 4 1910 
30 in Book 331 of Deeds, pages 1-3. • • 

Premises: 
Lot No. 19 on said plan. 

Restrictions: 
Same as contained in Deed in previous paragraph. 

Eva C. Dean to Oliver M. Schafer. 
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DEED 

Eva C. Dean, (single) , to Oliver M·. Schafer. 

Dated August 3. 1910. Recorded August 4, 1910, 
in Book 327 of Deeds, pages 595-597. 

Premises: 
Lot No . 20 on said plan. 

Restrictions: 
Same as contained in Deed in previous paragraph. 

Eva C. Dean to Oliver M. Schafer. 

DEED 

James D. Tantum, (single), tor Walter B. Pycraft. 

Dated May 1, 1901. Recorded May 2, 1901. 
in Book 246 of Deeds, pages 160-162. 

Premises: 
Lot No. 21 and 22 on said plan. 

Restrictions: 
Set forth in full as in previouus deed. 

DEED 

Walter B. Pycrafa to Oliver M. Schaffer. 

Dated August 2, 1910. Recorded August 3, 191 O. 
in Book 327 of Deeds, pages 585-587. 

10 

20 

80 



10 

36 

Bill of Com plaint and Affidavits. 

Premises: 
Lots No. 21 and 22 on said plan. 

Restrictions: 
Subject to Building and Liquor restrictions. 

DEED 

Oliver M. Schafer and Alicia C., his wife, to 
Herbert P. Margerum. 

Dated April 30, 1920. Recorded May 1, 1920, 
in Book 450 of Deeds, pages 103-105. 

Premises: 
Southerly five (5) feet of lot No. 17 and lots Nos. 18 

20 to 22, inclusive: Being one hundred forty ( 140) feet 
frontage on the westerly side of Lenape Avenue at the 
northwesterly corner o,f that Avenue with Riverside Ave. 
and extending back one hundred fifty ( 150) feet in depth 
to the rear line of lots Nos. 33, 34, 35, 36 and 37 on 
said tract. 

80 

Restrictions: 
Subject to Liquor and Building restrictions. 

DEED 

Herbert P. Margerum and Norma H., his wife, to 
William K. Paff. 

Dated June 25, 1920. Recorded July 7 1920 
in Book 448 of Deeds, pages 372-374. • 
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Premises: 
Southerly five (5) feet of lot No. 17 on said plan. 

Restrictions: 
Subject to Liquor and Building restrictions. 

AGREEMENT 

Between James E. Glenn and wife, Alfred F. Robert-
shaw and wife, and Oliver M. Schafer and wife. 

Dated April 10, 1911. Recorded April 22, 1911. 
In Book S of Special Deeds, pages 44 7, etc. 

Recites: 
James E. Glenn owner of lots Nos. 7 to 10 inclusive, 

10 

on said plan, Alfred F. Robertshaw owner of l,oits Nos. 20 
11 to 14 inclusive, on said plan, Oliver M. Schafer owner 
0f lots Nos. 1 5 to 22 inclusive on said plan. 

Restrictions: 
For restrictions see exhibit "A" annexed hereto. 

( 5) In searching the said records I find that the tract 
known as the Dean Estate was the subject of a partition, 
and that a deed appears therein from Cora M. Krewson 30 
and husband, Eva C. Dean, (single), and James D. Tan-
tum, (single), to Cora M. Krewson, Eva C. Dean and 
James D. Tantum which is dated November 19, 1900, • 
and recorded November 20, 1900, in Book 240 10,£ Deeds, 
pages 565-588, wherein the said tract was conveyed by 
several parcels to the said grantees severally, and that as 
to lots Nos. 16 and 20, they were ,conveyed to Eva C. 
Dean, and as to lot No. 19, it was conveyed to Cora M. 
Krewson, and as to lots Nos. 1 7, 118, 21 and 22 they 



38 

Bill of C omt.>laint and Affidavits. 

were conveyed ,to James D. Tantum, and there is in the 
deeds covering 1these premises and the remaining lots in 
the tract known as the Dean Estate from these three indi-
vidua'1s actually inserted at length the restrictions cover-
ing the premises in question. In addition to those restric-
tions covering the premises in question, as well as lots 7 
to 1 5 ,on said tract facing on Lenape Avenue, there are 

10 the restrictions contained in the agreement hereinbefore 
re-cited between Messrs. Glenn, Robertshaw and Schafer . 

(6) I have also ascertained that Parkline Avenue as 
it appears upon the map of the Dean Estate filed in the 
Office of the Clerk of Mercer County was changed to 
Lenape Avenue by ordinance of the City of Trenton duly 
made and entered. 

( 7) Hereunto annexed is a true copy :o,f the map of 
,the Dean Estate filed November 20, 1900, in the Mer-
cer County Clerk's Office, dated June 1, 1895, showing 

20 the location of the lands owned by the complainant, Wil-
liam K. Paff, and the defendant, Herbert P. Margerum, 
which latter lands are subject to the option given by Mar-
gerum to the defendant, Ardmore Realty Company. 

( 8) I first consulted with the complainant, William K. 
Paff, in regard to, the matter of the Ardmore Realty Com-
pany erecting an apartment upon lots Nos. 18, 19, 20, 
21 and 22 on ,the ,tract known as the Dean Estate, on 
November 8th, last, and was that day referred to and 
,consulted with Joseph J. Thomas, of the City of Trenton, 

30 who represented himself to be the real estate agent for 
Herbert P. Margerum, in the sale of those lots to Ard-
more Realty Company. Mr. Thomas told me that Mr. 
Margerum had given an option to purchase the said lots 
to Ardmor ,e Realty Company, and that the Ardmore 
Realty Company was planning to erect an apartment 
house upon the said lots 1bo be faced upon Riverside Ave-
nue, and to extend ba,ck along the westerly side of Lenape 
Avenue. He stated that certain operations toward con-
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structing the foundations thereof we~e already under w_ay 
on the said lots. I' pointed out to him that the oomplam-
ant believed that the construction of an apartment house 
upon these lots was contrary to th: . b~ilding restrictions 
which covered them and his lots adJommg, as well as lots 
Nos 7 to 15 inclusive on said tract. Mr. Thomas re-
ferr~d me to Sol Phillips Perlman of this city, whom I 
interviewed later in the day, and Mr. Perlman stated •that 10 
he was President of that Corporation, and counsel there-
for. He confirmed Mr. Thomas' statement that the cor-
poration held an option to buy the said l,o,ts ~rom Herbert 
P. Margerum, and that he intended _to b_uild an apart-
ment house upon the said tract on Riverside Avenu_e_ to 
be five stories in height and to house twenty-one ·families. 
I stated to Mr. Perlman the complaint which William K. 
Paff had made to me about ·that oonstruction, and its con-
flict with building restrictions covering said lands an~ Mr. 
Perlman stated that the operations for the construction of 20 
said apartment house had been instituted and would con-
tinue. 

(9) After the service of the Notice from William K. 
Paff upon Mr. Perlman, as President ~f A ·r.dmoire Realty 
Company, to desist the building of said apartm~nt house 
on November 10, 1927, Mr. Perlman stated m behalf 
of Ardmore Realty Company, defendant herein, that the 
operations would continue despite the notice. 

NORMAN T. ROGERS. 
30 

Sworn to and subscribed befoire me this 14th day of 
November, 1927. 

JosEPH FISHBERG, 
N otar}) Public of N. ]. 
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Order to Show Cause, with Temporar}J Constraint. 

ORDER TO SHOW CAUSE. WITH 

TEMPORARY RESTRAINT. 

(Filed Nov. 14. 1927.) 

IN CHANCERY OF NEW JERSEY. 

No. 66/ 165. 

Between 
WILLIAM K. p AFF, 

Complainant, 
and 

HERBERT P. M ARGERUM and 
ARDMORE REALTY COMPANY, 
a Corporation, 

Def end ants. 

On Bill, Etc. 

Upon reading the bill of complaint filed in this cause 
and the affidavits thereunto annexed, 

It ls on motion of Minton & Rogers, of oounsel with 
complainant, Ordered on this ·fourteenth day of Novem-

80 ber, 1927, that the defendants, Herbert P. Margerum 
and Ardmore Realty Company, show cause before the 
Chancellor at the State House in Tren ton on the twenty-
second day of November, instant, at ten-thirty o'clock 
in the forenoon, or as soon thereafter as counsel can be 
heard, why an order or injunotion should not be made, 
pendente lite, according to the prayer of the bill of com-
plaint; 

And It ls Further Ordered, that the said defendants, 
their agents and servants in the meantime, and until the 
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further order of this Court, ·desist and refrain from erect-
ing or building, or causing ·to be erected or built an apart-
ment house ,on the pemises known as lots Nos. 18, 19, 20, 
21 and 22 of ,the Dean Estate" in the City of Trenton, 
situate on the westerly side of Lenape Avenue, at the 
northwesterly corner of Riverside Avenue. 

A nd ft ls Further Ordered, that a copy of this bill and 
affidavits and of this order, which need not he certified, l 0 
be served upon each of said defendants at least five days 
before the return day of this 1o·rder. 

Respectfully advised, 

E. R. WALKER, 
C. 

MALCOLM G. BUCHANAN, 
V. C. 

20 

30 
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A nsDJering Affidavits. 

ANSWERI·NG AFFIDAVITS. 

(Filed Nov. 26, 1927.) 

IN CHANCERY OF NEW JERSEY. 

No. 66/165. 

Between 
WILLIAM K. PAFF • 

Complainant, 
and 

HERBERT P. MARGERUM and 
ARDMORE REALTY COMPANY 
a Corporation, • 

Defendants. 

STATE OF NEW JERSEY,( 
COUNTY OF MERCER, s ss. : 

On Bill, Etc. 

. Joseph Plumeri, of full age, being duly sworn accord-
mg to law upon his oa,th deposes and says: 

1. I am the Secretary of the Ardmore Realty Com-
30 pany, a corJ?oration of the State ,01f New Jersey. I am and 

h~ve been m the real estate business as a broker in the 
C1ty of ~renton for the past ten years. I read the bill 
of compla1~,t an? I am familiar with the contents thereof. 

2. I. believe it to be true that William K. Paff is the 
owner m fee oJ the tract or par ,cel of land with a dwelling 
h?use thereon .and described in the first paragraph of the 
bill of complamt. 

3. I believe it to be true that lot No. 17 on the above 
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mentioned premises with others was conveyed to James 
C. Ta ttersall as stated in paragraph two of the bill of 
complaint, and it is true that the said conveyance to James 
C. Tatt ersall ~ontains the covenant mentioned in the 
second paragraph of said bill of complaint. 

4. It is also true that said lot No. 1 7, with others, was 
conveyed to the Franz Milton Company, a corporation, 
subject to the aforesaid restrictions and covenants and 10 
thence by the said oo·rporation to Oliver M. Schafer as 
stated in paragraph 3 of the bill of complaint. 

5. I believe it to be true also that lot No. 16 of said 
premises was conveyed to Oliver M. Schafer subject to the 
same restrictions and that the southerly fifteen feet of lot 
No. 16, together with the northerly twenty feet of Lot 
No. 1 7, were thence conveyed to Anna M. Fell subject 
to the same restrictions as stated in paragraph 4 of the 
bill of complaint. 

6. It is also true that lot No. 19 was conveyed to 20 
Oliver M. Schafer as stated in paragraph 5 of the bill ·of 
complaint. 

7. It is also true that lot No. 20 was conveyed to 
Oliver M. Schafer subject to the same restrictions as 
stated in paragraph 6 of the bill of complaint. 

8. It is also true that lots 21 and 22 were conveyed to 
Wal ter B. Pycraft subject to the same restrictions as 
stated in paragraph 7 and were thence conveyed to Oliver 
M. Schafer subject to the aforesaid restrictions as stated 
in said paragraph. 30 

9. h is also true that lots Nos. 18, 19, 20, 21 and 
22 and the southerly five feet of lot No. 17 were con-
veyed by said Oliver M. Schafer to Herbert P. Mar-
gerum subject to the aforesaid restrictions as mentioned in 
paragraph 8 of the bill of complaint and that the said 
Herbert P. Margerum is the owner of record of said 
premises, excepting as to the southerly five feet of lot No. 
17 which said Herbert P. Margerum conveyed to the 
complainant. 
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I 0. I believe it to be true that Anna M. Fell conveyed 
to the complainant the southerly fifteen feet of lot No. 16 
and the northerly twenty feet of lot No. 17 as stated in 
paragraph 9 of the bill oJ complaint. 

11. It is also true that an agreement was entered into 
dated April I 0th, 1911, as stated in paragraph 10 of 
the bill of complaint and containing the restrictions men-

10 tioned in said paragraph. 
12. It is also true that fo,ts Nos. 18, 19, 20, 21 and 

22 are adjacent to and adjoin lot No. 17 and the south-
erly part of lot No. 16. I believe it to be true that said 
lots are a part of a large tract of land which was the 
subject of a partition in a deed dated November 19th, 
1900, as stated in pa ragraph 11 of the bill of oomplaint. 
I know of no intention of the several grantees upon said 
partition to preserve the premises as a residential section 
with a view of beau tifying and harmonizing the entire 

20 locality as a residential district. 
13. It is true that the afo resaid premises are situated 

on the westerly side of Lenape Avenue and extend in a 
westerly direction to the corner of that Avenue and 
Riverside Avenue and that said section is a residential 
section of the City of Trenton. It is not true, however , 
that said section is an exclusive residential section as di-
rectly across the street on Lenape Avenue from the prem-
ises in question is located the Junior High School No. 3. 
a public school accommodating hundreds of pupils. 

80 14. It is true that Herbert P. Margerum executed a 
written option to sell lots Nos. 18, 19, 20, 21 and 22 
to the Ardmore Realty Company. It is also, true that 
said option was given to the said company with the full 
and complete knowledge that the defendant company in-
tended to begin. the construction and erection of an apart-
ment house designed to be five stories in height and ac-
co,mmodating twenty-one families, to be erected on the 
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premises owned by Herbert P. Margerum and to ·face on 
Riverside A venue. 

15. I am unaware of any violations of the aforesaid 
building restrictions by the complainant and other owne~s 
of the land on the westerly side of Lenape Avenue; m 
my opinion, however, there is no, unif?rmity of_ a:chitec-
tural design nor symmetry of construction of bmldm?s on 
said land; some of the hou ses on said land are bmlt of 10 
stucco, some of frame, some ,o,f brick, some of ~he houses 
are of Colonial design and others of various other de-
signs. There is, however, so far as I am aware, un_iform-
ity of location of the dwellings ;on said tract. l't 1s true 
also that there have been erected on said premises only 
single dwellings and outbui ldings in conformity with said 
restrictions. 

16. It is true that the complainant has for some time 
past and still is occupying the premises owned by him as 
his residence. 20 

17. It is true that the defendant, Ardmore Realty Com-
pany, began ,t::i• dig a foundation on November 7~ 1927, 
on lots Nos. 18, 19, 20, 21 and 22 owned by said Her-
bert P . Ma rgerum and subject to the option to buy from 
him for the erection of an apartment house. The apart-
ment house whi ch the said Ardmore Realty Company 
intended to erect upon said lots Nos. 1 ·8, 19, 20, 21 and 
22 will face on Riverside Avenu e, and will consist of one 
building; it will have one foundation, one roof, and its 
exterior walls will be continuous: it will accommodate 30 
four families ,on each floor and a family in the basement, 
be five stories in height, have one entrance for all fami-
lies, with an elevator, will be most modern in all respects, 
of beautiful and dignified appearance, constructed of brick 
and steel, will have a marble lobby; no ashes will be 
disposed of from said apartment house, an oil-burning 
heating system supplying heat; there will be no refuse or 
garbage deposited on the outsid e of the building, tihere 
being an incinerator in the building, and in all other re-
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spects will conform to the highest type of modern apart-
ment ,house. 

18. It is true that on November 10th, 1927, the com-
plainant caused a notice to be served upon the Ard more 
Realty Company demanding that it cease digging the 

1foundation, but it is not true that the defendant, Ard more 
Realty Company, continues to proceed with the con-

10 struction; the fact is that the day the notice was received 
construction was stopped by the said Ardmore Re alty 
Company and has not been continued at all since that 
time. 

19. It is not true that the erection of an apartm ent 
~ouse on the said premises will be contrary to the restric-
tive covenants as aforesaid inasmuch as the said apart-
ment house and the lots on which the same will be erected 
will front on Riverside Avenue and it is not intended to 
violate any building line restriction. It is intended to 

20 ~onstruct the said building at least twenty feet from the 
l~ne of ~nap~ Avenue and at least thirty feet from the 
Im~ of Riverside ~venue; I am not aware of any rights 
which the complamant has to a view, light or air over 
the land of_ the said Herbert P. Margerum, but in any 
event the view of the complainant to the south will not 
be obstructed because, as has just been stated, it is in-
te~de_d to. erect said building within twenty feet of the 
~mld1~g lme of ~enape A ~enue; said building will be in 
~ize eighty, (~? ). feet wide by seventy-eight feet ten 

30 mches ( 78 1 ) m length, and at its nearest point it is 
calculated w_ill n?t be less th~n fifteen or eighteen feet 
from com~lamant s house. It 1s not true, in my opinion, 
that !he said a~artment house will totally destroy the uni-
f?rmity of arc_h1t~ctural design and symmetry of construc-
tion of the bmldmgs upon said tract because, as has been 
stated, there is no unitormity of architectural design and 
symmetry of construct10n of the buildings; there is across 
the _street_ on Lenape Avenue from complainant' s house 
Jumor High School No. 3, which is an extremely large 
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building occupying several acres; connected therewith are 
portable frame one-story schools. On Riverside Avenue 
immediately adjoining lots Nos. 18, 19, 20, 21 and 22 
aforesaid are houses in pairs, of various types of con-
struction; said houses are plainly visible from Lenape 
Avenue from the front of the complainant's dwelling. At 
the southwest corner of West State Street and Len ape 
Avenue there is also a pair of houses. lit is intended to 10 
use said apartment house only fo,r residential purposes 
and in my opinion the same will enhance the value of the 
homes in the neighborhood rather than injure the value. 
Said apartment house will have a court in front, and it 
is my opinion that the building will add to the beauty of 
the locality as a residential district and will not detract 
from whatever harm Jny it may be said the buildings in 
said locality possess. It is also my opinion that com-
plainant' s premises from an resthetic standpoint will not 
be affected advers ely by such apartment house. The 20 
zoning ordinance of the City of Trenton permits the erec-
tion of apartment houses fo,r strictly residential purposes 
in any part of the City of Tr enton, and from an investi-
gation which I have made of zoning ordinances in other 
cities I know of no zoning ordinance of any City which 
prohibits the erection of apartment houses for residential 
purposes in the finest and most exclusive residential sec-
tions. 

20. I am not aware of what the owners of the premises 
now owned by the defendants and the complainant as 30 
well as those other lots on Lenape Avenue of the "Dean 
Estate" had in mind as to the type of building to be 
erected ;on said land other than what was expressed in 
the various deeds and the aforesaid agreement; there is 
in existence at the present time on the southeast comer 
of W est State Street and Eastfield Avenue an apartment 
house housing several families known as the "Glencoe 
Ap artments." This apartment house was erected in the 
Year 1907 by Isaac Glenn, who is a brother of James 
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to desist and I did not state to anyione that the operations 
would continue despite the notice. I feel certain that if 
anyone tliinks I said that there must have been some mis-
understanding. l\1r. Rogers desired and I was par ticu-
larly anxious that the matter should be brought into court 
for determination by the court at the earliest possible 
moment, and both of us had agreed that that was the 

10 ibest thing to have done. Mr. Rogers may have intended 
to state to me that he would serve a notice upon me, but 
l' feel certain that he did not say so. In any event, no 
work has been done on the apartment house since the 
serv,ice of the notice as has already been stated. 

20 

SOL PHILLIPS PERLMAN. 

Sw orn and sub~cribed t::i hefore me this 21st day of 
Nov ember, 1927. 

HAZEL FRIEDMAN, 
A ilJ). at LaDJ of N. ]. 

S TATE OF NEW JERSEY, l 
C OUNTY OF MERCER, f ss.: 

J oseph ]. Th omas, of full age, being duly sworn ac-
cording to law upon his oath deposes and says: 

1 . I am and have been in the real estate business as a 
30 broker in the City of Trenton for the past 12 years. I 

read the bill of complaint and I am familiar with the 
aontents thereof. I have been acting as broker for He r-
ibert P . Margerum 'for the sale of die premises mentioned 
in the bill of complaint. 

2 . I believe it to be true that William K. Paff is the 
owner in fee of the tract or parcel of land with a dwell-
ing house thereon and described in the first parag raph of 
the bill of complaint. 

3 . I believe it to be true that lot N o. 17 ,on the above 
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mentioned premises with others was conveyed to J_ames 
C Tatt ersall as stated in paragraph two of the bill of 
c~mplaint, and it is true that the said con~eyanc~ to-James 
C. Tatt ersall contains the covenant m~ntioned m the sec-
ond paragraph of said bill oif complamt. . 

4. It 1is also true that s•aid lot No. 1 7, with oLl-iers, ~as 
conveyed to the Franz Milto~ c_::ompany, a corporat10n, 
subject to the aforesaid r~stncbons . and covenants and l 0 
thence by the said corpo•rat10n to Oliver lv.1. Schafer, as 
stated in paragraph 3 of the bill of complamt. . 

5. I believe it to be true al-w that lot No. 16 ~f said 
premises was ,conveyed to Oliver M. Schafer subJect to 
the same restrictions and that the southerly fifteen ·feet of 
lot No. 16, together with the no,rtherly twenty feet of. lot 
No. 17, were thence conveyed to _Anna M. Fell subJect 
to the same restrictions as stated m paragraph 4 of the 
bill o.f complaint. 

6. It is also true that lot No. 19 was conveyed ~o 20 
Oliver M. Schafer as stated in par.agraph 5 of the bill 
of 

7. It is also true that lot No. 20 was co~v~yed to 
Oliver M. Schafer subject to the same. restr.ictions as 
stated in paragraph 6 of the bill of complamt. 

8. It is also true that lots 21 and 22 were co?v~yed to 
Walte r B. Pycraft subject to the same restrictions_ as 
stated in paragraph 7 and were the?-ce co~ve!ed to• Oliver 
M. Schafer subject to the aforesaid restnct1ons as stated 
in said paragraph. HO 

9. l't is al,so true that lots Nos. 18, 19, 20, 21 and 
22 and the southerly five feet of lot No. 17 were con-
veyed by said Oliver M. Sc_hafer t? !1e rbert P. ~ar-
gerum subject to the aforesa1d restr~ct10ns as mention~d 
in paragraph 8 of the bill ,o.f complamt and that the sa~d 
Herb ert P. Margerum is the owner of record of said 
premises, excepting a·s to the southerly five feet of lot No. 
17 which said Herbe rt P. Margerum conveyed to the 
complainant. 
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10. I believe it to be true that Anna M. Fell conveyed 
to the complainant the southerly fifteen feet ;of lot No . 16 
and th€ northerly twenty feet of lot No. 17 as stated in 
paragraph 9 of the bill of complaint. 

11. It is also true that an agreement was entered into 
dated April 10th, 1911 , as stated in paragraph 10 of 
the bill of complaint and containing the restrictions men-

lO tioned in said paragraph. 
12. It is also, true that lots Nos. 18, 19, 20, 21 and 22 

are adjacent to and adjoin lot No. 17 and the southerly 
part of lot No. 16. I believe it to be true that said lots 
are a part of a la rge tract of land which was the subject 
of a partitition in a deed dated Nov ember 19th, 1900, 
as stated in paragraph 11 of the bill of complaint. I 
kno,w of no intention of the several grantees upon said 
partition to preserve the premises as a residential section 

20 
with a view of beau tifying and ha rmonizing the entire 
locality as a residential district. 

13. It is true that the afor esaid premises are situated 
on the westerly side of Lenape Avenue and extend in a 
westerly direction to the corner of that avenue and Riv er-
side Avenue and that said section is a residential section 
of the City of Trenton. It is not true, however, that said 
section is an exclusive residential section, as directly across 
the street on Len ape A venue from the premises in ques-
tion is located the Junior High School No. 3, a publ ic 
school accommodating hundreds 1of pupils. 

80 14. It is true that Herbert P. Margerum executed a 
written option to sell lots Nos. 18, 19, 20, 21 and 22 to 
the Ardmore Realty Company. It is also true that said 
option was given to the said company with the full and 
complete knowledge that the defendant company intende d 
to begin ~he construction and erection of an apartmen t 
house designed to be five stories in height and accommo-
dating twenty-one families, to be erected on the premises 
owned by Herbert P. Margerum and to face on River -
side Avenue. 
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15. I am unaware of any vi1olations of the aforesaid 
building restrictions by the complainant and other owne:s 
of the land on the westerly side of Len ape A venue; m 
my opinion, however, there is no uniformity of_ a:chitec-
tural design nor symmetry of constru~tion ,of bmldm?s on 
said land; some of the houses on said land are bmlt of 
stucco, some of frame, some of brick, some of the houses 
are of C ::ilonial design and others of various other de- l 0 
signs. The re is, however, so far as I am aware, un_iform-
ity of location of the dwellings on said tract. 1't 1s true 
also that there have been erected on said premises only 
single dwellings and outbuildings in conformity with said 
restrictions. 

16. It is true that the complainant has for some time 
past and still is occupying the premises owned by him 
as his residence. 

17. It is true that the defendant, Ardmore Realty 
Company, began to dig a foundation on November 7, 20 
1927, on lots Nos. 18, 19, 20, 21 and 22 owned by said 
Herbe rt P. Margerum and subject to the option to buy 
from him for the erection of an apartment house. I have 
seen the plans and specifications of the apartment house 
which the said Ardmore Realty Company intended to 
erect upon said -lots Nos. 18, 19, 20, 21 and 22. The 
same will face on Riverside A venue and will consist of 
one building; it will have one foundation, one roof and 
its exterior walls will be continuous; it will accommodate 
four families on each floor and a family in the basement, 30 
be five stories in height, have 1one entrance for all families, 
with an elevator, will be most modern in all respects, of 
beautiful and dignified appearance, constructed of brick 
and steel, will have a marble lobby; no ashes will be dis-
posed of from said apartment house, an oil-burning heat-
ing system supplying heat; there will be no refuse or gar-
bage deposited on the ,outside of the building, there being 
an incinerator in the building, and in all other respects 
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Lenape Avenue. There is also in existence in the neigh-
borhood the "Wilmet Apartments" rwhich ,is a similar 
type :building. This is at 636 West State Street and is 
about four blocks from Lenape Avenue and West State 
Street. This building was erected in 1909. There is at 
present also in existence at the northeast oo,rner of West 
State Street and Westfield Avenue the Westfield Ap art-

10 ment house, a similar type of building which was erected 
in the year 1914. Westfield A venue is three blocks west 
of Lenape Avenue. One of the persons who executed 
the agreement dated April 1 0th, 1911 , containing the 
restrictions on said land was Alfred F. Robertshaw; said 
Alfred F. Robertshaw was at said time a contractor and 
builder who was familiar with various types ,o,f buildings, 
including apartment houses. I deny that the construction 
of apartment houses on said land is contrary to the pro-
visions of the said covenants and restrictions, but is en-

20 tirely in conformity therewith. 
]OSEPH ]. THOMAS. 

80 

Sworn and subscribed to before me this 21 st day of 
November, 1927. 

IRVING H. LEWIS, 
A ttomey at Lar» of N. ]. 
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CONCLUSIONS. 

( Filed January 19, 1928.) 

IN CHANCERY OF NEW JERSEY. 

No. 66/ 165. 

Between 
WI LLIAM K. PAFF, 

Comp lain ant, 
and On Final Hearing. 

HERBERT P. MARGERUM, 
ET ALS., 

Def end ants. 

10 

20 

(Not to be printed at all.) 

MESSRS. MINTON & ROGERS, for Complainant. 
MESSRS. PERLMAN & LERNER, for Defendants. 

BUCHANAN, V. C. .. 
Under the plan of lots as drawn for ~he "Dean _Estate 

there were sixteen lots each twenty-five feet wide and 
one hundred and fifty feet deep, numbered from seven to 30 
twenty-two inclusive, fronting on Parkline (now Lenape) 
Avenue. Lot twenty-two was the corner lot, and was 
bounded on its righthand side by Riverside Avenue_. In 
1911 , James E. Glenn, owning lots seven to ten, mclu-
sive, Alfred Robertshaw, owning lots eleven to fourteen, 
inclusive, and Oliver M. Schafer, owning lots fifteen to 
twenty-two, inclusive, entered into a restrictive contract 
with respect to the said lots, containing the following pro-
VISions: 
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"First :-That no dwellings shall be erected 
in pairs or rows hut that they must all be single 
dwellings. 

Second :-That no dwelling shall be erected 
to cost less than Four Thousand Dollars. 

Third :-That no dwelling shall be erected on 
a twenty-five foot lot but the ground for each 
dwelling shall have a frontage of not less than 
thirty-three and one-third feet. 

Fourth :-That no dwelling shall be erected 
on the premises within thirty feet of the front prop~ 
erty line, providing that this prohibition shall not 
be constructed to extend to bay-windows, open 
porches or steps. 

Fifth :-That no out buildings shall be erected 
on the premises within one hundred feet of the 
front property line. 

Sixth :-h is agreed that in the event of the 
owner of lots numbered 17, 18, 19, 20, 21, and 
22 desiring to front these lots and the dwellings to 
be erected on them on Riverside Ave., instead 
of Parkline Ave., the dwelling and out building 
nearest Parkline Ave., may be erected not less 
t?an twenty feet from the property line of Park -
lme Ave., and the foregoing restrictions and regu~ 
lations are not to apply to these lots when they 
front on Riverside Ave., but lots numbered 15, 
1_ 6, are to be covered by the foregoing restric-
tions and regulations." 

Complainant is now the owner of lot 17 and half of 
lot 16. Lots 18 to 22 are owned by defendants, who are 
about to erect a five-story apartment house thereon to 
face on R_iv_erside Avenue. Complainant by his 'bill 
seeks to enJom the erection of such apartment house on 
the grou~d that it violates the restrictions; contending 
that nothmg but single dwelling houses can lawfully be 
erected on these lots. 
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The matter came on to be heard on affidavits on the 
return of an order to show cause for restraint pendente 
lite; but both sides agreed that the matter should be 
deemed to be before the Court as on final hearing. 

It seems to me that the injunction must be denied upon 
the ground that the right of complainant under the restric-
tive agreement is not clear. It has been repeatedly laid 
down that restrictions upon real estate are not looked upon 
with favor, and restrictive agreements are enforced only 
when and so far as they are clear with respect to the 
restrictions which they purport to impose. 

Restrictions upon the use of lands are always to be 
construed strictly, and ambiguities and uncertainties are 
to be resolved in favor of the owner's unrestricted use of 
the land. Marsh v. Marsh, 90 N. J. Eq. 244; Under-
wood v. Herman, 82 N. J. Eq. 353; Howland V. An-
drus, 81 N. J. Eq. 175. Equity does not aid one to 
restrict another in the use to which he may put his land 
unless the right to such aid is clear, and when there is 
doubt as to the right, equitable relief will be denied. 
Fortescue v. Carroll, 76 N. J. Eq. 583; How land v. 
Andrus, supra; Underwood V. Underwood, supra. 

In the present instance I think it is at least doubtful 
that it was intended by these restrictions to prevent the 
owner of lots 18 and 22, inclusive, from fronting those lots 
on R iverside A venue, and erecting an apartment house 
thereon. 

It is clear that defendants would have the right to do 
just that, if they owned lot 1 7 as well as the other five lots, 
for in the event that such lots are fronted on Riverside 
Avenue none of the prior restrictions are to apply to 
them. 

Complainant contends that under the restrictive agree-
ment such lots can be fronted on Riverside Avenue only 
if all six are so fronted. As I have said, it does not seem 
to me that such is the necessary, or clear intent and mean-
ing of the agreement; and it is upon that ground that I 

10 

20 

30 
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deny the restraint. Some of the other grounds advanced 
by defendant might lead to the same result; but under 
the view I have taken it is unnecessary to consider them. 

Costs, but no counsel fee, will be allowed defend ants. 

ORDER. 

(Filed November 26, 1927.) 

IN CHANCERY OF NEW JERSEY. 

No. 66/165. 

20 Between 

80 

WILLIAM K. p AFF, 
Complainant, 

and 
HERBERT P. MARGERUM, and On Bill, Etc. 

ARDMORE REALTY COMPANY, 
a Corporation, 

Def end ants. 

This matter 1coming on to be heard in the presence of 
Norman Rogers, of Minton & Rogers, Solicitors of the 
Complainant, and So-I Phillips Perlman, of Perlman & 
Lerner, Solicitors of the Defendants, on bill, affidavits, 
order to show cause and answering affidavits and the 
Cou~t having considered the same and having heard and 
c?nsidered the arguments of counsel and having duly con-
sidered the matter and being of the opinion that the re-
strictions upon which the Complainant based his right to 
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relief are vague and uncertain and not sufficiently clear 
and definite, that the restraint imposed upon the defend-
ants, H erbert P. Margerum and Ardmore Realty Com-
pany by said order made in this cause on the 1fourteenth 
day ~f November, 1927, should be dissolved and the 
aforesaid Solicitors having each in open court agreed and 
consented that this hearing be deemed and taken to be a 
final hearing inasmuch as there were no further facts to 10 
present, 

It is on this twenty~fhird dav of November, 1927. 
Ordered that the said order to show cause made on the 
14th day of November, 1927, be and the same is hereby 
discharged, and . . 

It is further Ordered that the restramt impo,sed upon 
the defendants, Herbert P. Margerum and Ardmore 
Realtv Cornpanv bv said order of this Court made o~ 
the 14th dav of November, 1927, he and the same 1s 
he,.i>bv dissolved. and 20 

It i~ furth~r Ordered that the bill of complaint filed 
herein be and the same is hereby dismissed, and 

Jt is further Ordered that the Complainant, William 
K. Pa ff, oav to the Solicitors o-f the Defendants the co_sts 
of this suit to be taxed within ten days after the service 
upon him .~,f true but uncertified copies of this decree and 
suoh taxed costs and that in default of such payment 
execution issue :therefor according to the practice of ·this 
Court against the ~oods and chattels, l_ands .. t~nements and 

30 hereditaments and real estate of the said Wilham K. Paff. 
E. R. WALKER, 

C. 
Respectfully advised, 

MALCOLM G. BUCHANAN. 
V. C. 
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New Jersey Court of Errors and Appeals 

WILLIA M K. PAFF, 
Comp lain ant-Appellant, 

vs. 

HERBERT P. MARGERUM and 
ARDMORE REALTY COMPANY, 
a Corporation, 

Def end ants-A ppellees. 

On Appeal from 
Chancer:y Court. 

BRIEF OF APPELLANT. 
Statement of Facts. 

This appeal presents for review a final decree of the 
Court of Chancery dismissing appellant's bill of com-
plaint for an injunction against appellees, enjoining them 
from erecting an apartment house upon lands of appellees 
adjoining tho,se of appellant. 

Appellant is the owner of lot No. 1 7 and the south-
erly twelve feet of lot No. 16, as delineated on a map 
or plan of lots of the "Dean Estate," filed in the Clerk's 
Office of Mercer County ( see page 22, for plan, and 
pages 32 and 33, for title deeds, State 10 1f the Case), 
which represent a total frontag e of thirty-seven feet on 
the westerly side of Lenape Avenue, in the City of Tren-
ton, said County, by a depth in the westerly direction 
from the line of said street of 150 feet. This land con-
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tains the 2½ story, single residence of appellant and a 
garage on the rear of the l,ot (page 15, line 37), State of 
the Case). Appellee, Herbert P. Margerum, is the 
owner of record of lots Nos. 18, 19, 20, 21 and 22 on 
said plan of lots adjoining appellant's land on the south. 
(See page 22, for plan, and page 36, ·for title deeds, 
State ,of 1the Case), which premises front on the westerly 
side of Lenape Avenue, about 135 feet, and extend back 
westerly a depth of 150 feet therefrom. These premises 
c tend from the southerly line of lot No. 1 7 to the north-
westerly comer of Riverside and Len ape A venues. 

~ppellee, Ardmore Realty Company, has a written 
opbon for the purchase from appellee, Herbert P. Mar· 
gerum, of lots Nos. 18 to 22, inclusive, and on or about 
November 7th, 1927, actually entered into possession of 
the said premises and hegan the construction of a five-
story apartment house thereon, with the knowledge and 
permission of the said Margerum (see page 44, line 30, 
page 45, line 21, State of the Case). This apartment 
house is to provide living accommodations for twenty-one 
families, and is to .be built so that it fronts on Riverside 
Avenue and extends back along the westerly line of 
Lenape Avenue, at a distance of 20 feet therefrom ( see 
page 45, line 25-35, State of the Case). 

Appellant's and appellees' lands (part of lot No. 16 
and all of lots Nos. 1 7 to 22, inclusive), are part of the 
"Dean Estate," as well as the remainder of the lands on 
the westerly side of Lenape Avenue, {lots Nos. 7 to 16) 
in the bl,ock bounded on the north by lots facing on West 
State Street and on the south by the northerly line of 
Riverside A venue. These lands were owned formerly by 
Eva C. Dean, Cora M. Krewson and James D. Tan-
tum, ~ho by their deed, dated November 19, 1900 (page 
3 7, lme 218, State of the Case) , actually partitioned all 
of the remaining part of the "Dean Estate" owned by 
them, including these lands, and thereby the said James 
D. Tantum became the sole owner of lots Nos. 17, 18, 
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21 and 22, and Eva C. Dean Nos. 16 and 20 and Cora 
M. Krewson No. 19. Thereupon those grantees severally 
sold these lots, and in ea::-h instance inserted in the deeds 
certain restrictive covenants ( see page 29, line 11 ; page 
30, line 19; page 34, line 218; page 35, lines 7 and 19. 
State of the Case) . 

On April 1 0, 1911, James E. Glenn and wife, Alfred 
F. Robertshaw .and wife and Oliver M. Schafer and 
wife, entered into a certain written agreement ( see pages 
18, 19, 20 and 21, State of the Case), which agreement 
was duly recorded in Mercer County Clerk's Office on 
April 22, 1911 , in Book S of Special Deeds, pages 44 7, 
etc. Therein it appears that those three pers,ons are re-
spectively the owners of lots Nos. 7 to 10, inclus1ve, lots 
Nos. 11 to 14, inclusive, and lots Nos. 15 to 22, inclusive, 
on the said plan of the "Dean Estate," which face on the 
westerly side of South Parkline Avenue (changed to 
Lenape Avenue, page 38, line 12, State o.f the Case), 
which lots include the entire frontage on -that side of that 
Avenue from the rear line of the lots on said plan facing 
on West State Street on the north, to the northerly line 
of Riverside Avenue on the south. By virtue of this 
agreement certain building restrictions were impo,sed on the 
said premises in addition to those which were imposed 
thereon under the deeds from the said Eva C. Dean, 
James D. Tantum and Cora M. Krewson. 

The premises on the westerly side of Lenape Avenue 
at the time of the filing of appellant's bill, was 'built up 
with single residences and appropriate outbuildings in ac-
cordance with the restrictive covenants running with the 
said lands, as set forth particularly in the agreement 10,f 
April 1 0, 1911 , as well as the restrictions set ·forth in 
the various deeds from Dean, Tan tum and Krewson, 
subsequent to November 19, 1900, excepting for ap-
pellees' lands, lots Nos. 18 to 22, upon which only a 
stone garage had .been built. 

Immediately that appellant observed appellees com-
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mencing the construction of the said five-story apartment 
house upon lots Nos. 18 to 22, inclusive, he notified ap--
pellees in writing to cease work on such a building ( see 
pages 23, 24, 25 and 26, State of the Case) , alleging 
that such was in vi,o'lation of the restrictive covenants set 
up in the agreement of April 10, 1911, which were im-
posed thereby upon appellees' lands fo,r the benefit of 
lots Nos . 7 to 22, inclusive, of said "Dean Estate." Ap -
pellees wholly failed and refused to desist from the con-
struc~ion of such an apartment house upon the said 
premises, and accordingly on November 14th, 1927, ap-
pellant filed his bill in the Court of Chancery, setting up 
the acts of ,appellees as being in violation of the restrictive 
covenants contained in the said agreement of April 10, 
1911 , and secured from Vice-Chancellor Buchanan an 
Order to Show Cause, retumahle N,o,vember 22d I 927 
which re?trained ,the appeHees from proceeding ;ith th; 
construobon of the apartment house complained of . 

. At the hearing on the return day of that order, it was 
stipulated by appellees and appellant that the affidavits 
accompanyi~g the bill and the answering affidavits of ap--
pellees constituted all of the proofs in the matter and that 
that hearing should he ,deemed a final hearin~ for :the 
purpose of disposing of the hill upon its merits. The 
sole question considered by the Court was whether the 
original restrictive covenants and those set up in the 
~greei:nent of April 10, 1911, oo;vering lots Nos. 7 to 22, 
mcl:us1ve, of the. "Dean Estate," precluded appellees, 
upon the complamt of appellant, from •erecting the apart-
ment house contemplated to he 'faced on Riverside Ave-
nue, at_ the corner of Lenape Avenue, upon lots Nos. 18 
to 22, mclusive. 

At the -condusion 10,f the argument on the return day 
o~ the Order ~o Show Cause and preliminary restraint, 
his Honor, Vice-Chancellor Buchanan, advised the de-
cree appealed from. 
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ARGUMENT. 

The grounds of appeal are: ( 1 ) The prayer contained 
in the Bill of Complaint should have been granted, for 
the reasons set up in said Bill. ( 2) The restraint impo1sed 
upon defendants should not have heen dissolved, nor 
complainant's bill been di,smissed. (3) The restrictions 
pleaded hy complainant should have been enforced 
against defendants, and defendants should have thereby 
been enj-oined against erecting -or causing to be erected on 
their lands any apartment house, or any dwelling houses 
other than single dwellings in accordance with the pro-
visions of said restrictions. ( 4) The said restrictions are 
dear, definite, certain and sufficiently free of doubt to en-
title complainant to a permanent injunction against de-
,fendants in accordance with the prayer of his bill, and 
are not vague and uncertain, nor ,indefinite and doubtful 
so as to entitle a court of equity to deny oomplainant his 
right to the relief prayed for. (5) The decree is erroneous 
in so construing the effect of the said restrictions, thereby 
permitting defendants to erect an apartment house upon 
their lands, for the plain and reasonabLe meaning o-f the 
said restrictions from their context is that only single 
dwellings may be constructed upon said lands, and not 
apartment houses. 

Point 1-The prayer contained in the Bill of 
Complaint should have been granted, for the 
reasons set up in said bill. 

The restrictive oovenants contained in 1the agreement 
of April, 1 0, 1911 , are to be found on page 19, of the 
State of the Case, heginning line 11, and the additional 
covenants therein referred to are to he found on page 
29, of the State of the Case, beginning line 23. Ap-
pellees admit that these covenants are binding upon their 
lands, and may be enforned by appellant as owner of lot 
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No. 17 and part of lot No. 16. This is elementary in 
view 10,f the terms of the agreement of April 10, 1911, 
and the notice thereof, which appellees admit having had 
from the references ·to that agreement in their title deed,, 
as well as ,actual notice of the said agreement itself. Ap-
pellant contends that the construction of an apartment 
house as planned by appellees is directly in contravention 
of the first paragraph of the restrictions set forth in the 
said agreement, wherein it is specifically stated "no 
dwellings shall be erected in pairs 10,r rows, but that they 
must all be single dwellings." 

W ehster' s New International Dictionary at page 102 
defines an "apartment house" as "a building comprising 
a number of suites designed for separate housekeeping 
tenements, but having conveniences, such as heat, light, 
,elevator service, etc., furnished in common." At page 
68 7 "dwelling house" is defined as "a house occupied as 
a residence in distinction from a store, office ,o,r other 
building," and "dwelling" is defined as "habitation; 
place or house in which a person lives; abode; residence; 
domicile." Accordingly, an apartment house in the 
strictest sense of the word is a dwelling. However, it is 
not a dwelling house in the usual and accepted sense of 
the wo,rd as used in describing a separate, private or single 
dwelling. It is simply a special sort of dwelling. Now, 
the use of the word "single" connotes two things__,first, a 
separate dwelling, as opposed to contiguous dwellings; 
seoond, one famihed or private, as opposed to public or 
many familied use of the dwelling. Webster's New In-
ternational Dictionary at page 1961 defines "single" as 
"one only as distinguished from more than one; consist-
ing of one alone; individual; separate. Peculiar to or 
characteristic of one person or thing; ooncerning one only; 
hence private, not public." 

An apartment house is a number of dwellings, or places 
of abode under one roof and within one building, to con-
tain as many families as there are separate apartments 
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provided, in the instant case twenty-one. "sing!~ 
dwelling" is a separate building fo,r the dw~ll.mg use of 
one family. Particularly in .the instant case is it true that 
"single dwelling" precludes an a~artment house, because 
of the further restriction that dwellmgs shall not be er~cte

1
d 

in rows, or pairs, and further because each such smg e 
dwelling shall be erected on a lot of at least 33 1-3 feet 
frontage. Appellees' lots have a ,!ron~a~~ of 135 /ilit 
on Lenape Avenue, and under the Thud clause o e 
restrictions (page 19, line 15, State of the Case)• nio 
more than four single dwellings could be erected thereon 
without coll'!licting with the restriction. The apart~~nt 
house proposed will admittedly house tw~nty-one families. 
Accordingly, the obvious purport and mtent ,o.f the re-
strictions cited must be deemed to hav: preclu~ed an 
apartment house, for to hold oth~':ise 1,s to nullify the 
neighborhood plan which the restnctions set up. . . 

We find no cases reported in N 1ew J er~ey oont~imn~ 
a definition of "single dwelling." The leadm~ c~~- m thi·s 
State for the interpretation of "priv_ate d~ellmg m con-
nection with restrictiv1e coven~n.ts is Skzl!ma~ v. Smh at-
heurst, 57 N. J. Eq. 1, the opmion of which is by C an-
cellor McGill. Therein he states that: 

"Not only does the term 'a privat_e dwelling,' 
by force of the word '~w~lli~g,' restric~ t~e char-
acter of building by ehmmatmg all _bmldmgs for 
business purposes, such as stores, livery stables, 
factories and the like, but it also by force o~ the 
word 'private' excludes buildings for residen-
tial purposes of public character, sue? as hote~~ 
or general public boarding or oommumty houses. 

We contend that the proper definitio~ o~ "single dwell-
ing," as that phriase is commonly used, is virtually synony-
mous with private dwelling, and as sta:ted ~hove the pro-
hibition of dwellings in pairs or rows m th1s same clause 
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has quite a significant bearing on ~he meaning of "single 
dwelling." In fact, we think that the priohib_ition against 
the erection of dwellings in pairs or rows of itself pre-
cludes the appellees from constructing an apartment house 
and then claiming that it is within the clause upon the 
ground that an apartment house is a dwelling, for the rea-
son that an apartment house is a numher of dwellings, 
unG!er one roof in ,one building, and must, therefore, be 
actually dwellings in rows or pairs. 

In Skillman v. Smatheurst (supra), two cases are cited 
as defining the term "single dwelling," that of Gillis v. 
Baile'J), 21 N. H. 149, decided in 1850, and that of 
Hutchinson v. Ulrich, 145 HI. 336, decided in 1883. 
These cases are cited by Chancellor McGill in support 
of his definition of "a private dwelling," and actually 
upon the theory that they are as analogous autho,rities as 
could be cited at that time. In the ,first of these cases the 
court decided that "single dwelling" meant virtually a 
single, private family dwelling, and that the plain pur-
pos~. of the provjsi~n of the restriction for "single dwell-
mgs was to elimmate congestion, and that, therefore , 
oommunity houses, though they might be single buildings, 
w~ul? not tend to that end, and were contrary to the re-
strictive covenant, and thereby forbidden. In the latte r 
case the contrary result was reached by the court and no 
significance given the adjective "single" and "fla~s" were 
construed as within the term "single dwelling." Chan-
cellor McGill points out in his citation of these cases that 
the court in the latter case rested its decison largely upon 
the fact that when the restrictive covenant was imposed 
upon the lands, flats were existent in the neighborhood, 
an? ~at the parties to the instruments containing the re-
stnctive covenants, having notice of the flats nearby, 
should have ~ta_ted positively that flats were prohibited 
by these restrictive covenants in order t,o have them pre-
clu~ed. So this authority is clearly distinguishable from 
the mstant case for that reason. 
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Appellees allege that there are three apartments in t?e 
immediate neighborhoo 1d of the Lenape Avenue lots m-
cluded in the restrictive agreement of Apirl 1 0, 1911 
(pa ge 47, line 20, and page 48, State of the Case~. 
One of these apartments, the Westfield, was erected m 
1914, as stated by appellees, so it oould not :have been 
in the minds of the parties to the agreement of April 10, 
191 1 . Furthermore, the Wilmeta is almost one mile 
away from Lenape A v•enue, and is in no sense in the same 
neighborhood. The other apartment, the Glencoe, is on 
West State Street within a few hundred -feet of the land 
in question, but its locati,on is on an entirely different 
street from Lenape Avenue. The latter is a side street 
from State Street, and is a matter of thirty to ·forty feet 
in width, whereas State Street at that point is over one 
hundred feet wide. Furthermore, the restrictive phrase in 
our case differs ·from that in Hutchinson v. Ulrich, in 
tha t "single dwelling" is modified hy the clause "no 
dwellings shall be erected in pairs or rows'' in the same 
paragraph. This modification is significant of the intent 
of the parties to the agreement to prevent congestion and 
thus avoid apartment houses. To follow the rule in the 
Hutchinson case to its logical conclusion would require re-
strictions to state specifically all ,o,f the types of construc-
tion prohibited as well as all of those permitted. See 18 
A. L. R. 454, note (b) for authorities holding that a 
"dwelling house" means a home for use of single family. 
Cases there cited to the contrary are those where character 
of neighborhood included in reiStrictions has changed, or 
other types of dwellings have been erected by consent or 
without objection. Also 18 A. L. R. 457 note (c) gives 
authorities 'for "single dwelling" precluding an apartment 
house, and again contrary authorities cited are shown to 
he based upon some reason beyond the plain meaning of 
the phrase itself. 

Now the contention that the agreement of April 10th, 
1911, gives the owner of lots 1 7 722, inclusive, the right 
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to face the dwellings erected thereon on Riverside A ve~ 
nue, and thus escape the restrictions in the agreement 
covering the other l,ots is quite true on the face of it. But 
complainant is the owner of lot No. 17, and defendant s 
only control lots No. 18 to 22, and accordingly cannot 
face 17 to 22 as a group ·on Riverside Avenue. Tha t 
the intenti,on was to give the owner the option of so .facing 
those lots as a group appears from a ·simple reading of 
the clause which says "the owner of lots numbered 17, 
18, 19, 20, 21 and 22 desiring to front these lots and 
the dwellings to be erected on them ,on Riverside Ave ., 
instead of Parkline Ave." There is no alternative for less 
than all the lots 1 7 -22 inclusive, and it is apparent that the 
parties to the agreement had in mind that group as a 
whole, and not any part of it. Otherwise, there would 
he one or more lots on P arkline A venue which would 
not be covered by the restrictions which cover other prop~ 
erties on tha!t Avenue. Furthermore, the symmetry and 
beauty of the block would be seriously affected if the 
owner of the lots at Riverside and Lenape Avenue was 
permiued to determin e for himself the number of those 
lots ( 1 7-22, inclusive), which he would face on River -
side Avenue, for he could make the fo,ts ·so shallow from 
Riverside Avenue as to force the placing of dwellings 
thereon right against the adjoining lot and dwellings on 
Lenape Avenue. And finally, it is to be noted that the 
agreement states, "but lots numbered 15, 16 are to be 
covered by the foregoing res'trictions and regulations," 
even if 17 t,o, 22, inclusive, are faced on Riverside Ave -
nue, thus showing that these latter lots should at least be 
protected to the extent of having lots adjoining them facing 
Riverside Avenue of a depth of at least 160 feet on 
Len ape A venue. 
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Point 2-The restraint imposed upon defend-
ants should not have been dissolved, nor com-
plainant's bill been dismissed. 

This point is considered as included in Point 1, and 
the argument under that point equally applies. 

Point 3-The restrictions pleaded by com-
plainant should have been enforced against de-
fendants, and defendants should have thereby 
been enjoined against erecting or causing to be 
erected on their lands any apartment house, or 
any dwelling houses other than single dwellings 
in accordance with the provisions of said re-
strictions. 

This point is also considered as included in Po,int 1 , 
and the argument under that point equally applies. 

Point 4--The said restrictions are clear, 
definite, certain and sufficiently free of doubt to 
entitle complainant to a permanent injunction 
against defendants in accordance with the 
prayer of his bill, and are not vague and un-
certain, nor indefinite and doubtful so as to en-
title a court of equity to deny complainant his 
right to the relief prayed for. 

Appellant agrees that the restrictions rrelied upon would 
not apply to lots 1 7 to 22, inclusive, if appellees, under 
the 1sixth paragraph of the agreement of April 10, 1911, 
faced :these lots on Riv,erside A venue, and in that case 
no objection would lie ,to appellees building ·an apart-
ment house thereon. But as stated before, appellees do 
not so propose. Instead, as owners of lots 18 to 22, they 
face those lots on Riverside Avenue, and then r•ely on 
this same clause in order to avoid the imposed restric-
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tions. That clause gives them no such right. It does not 
state, nor infer, that any less than all the lots 1 7 to 22 
must be so faced in order to come within its pr,o:visions. 
If the clause meant other than it states, it would have an 
adde_d statement to the last two lines of ,the clause {page 
14, Imes 8-10, State of the Case), to the effect "and such 
of lots 17 to 22 as are not faced on Riverside Aven ue 
under ~he abo~e proviso" The court will give effect to 
the plam meanmg of the wording of this clause, and it is 
only by adding or taking away words from the clause it-
self _that any possible doubt can arise as to its meaning. 
As it stands, appellees cannot comply with its require• 
ments because they do not own the entire tract stated. 
The meaning of this clause and its ,operation in respect to 
appellees ~s the owners of lots 18 to 22, inclusive, is 
fully considered and answered in Point 1, pages 9. 10 
hereof. 

lt_is_ argued that this case is controlled by the rule that 
restrictions upon the use of lands are always to be strictly 
construed, and ambiguities and uncertainties resolved in 
favor of the ,owner's unrestricted use of the land. Marsh 
v. Marsh, 90 _N. J. Eq. 244, is cited as an authority for 
that rule, but m what way does it control the case at bar . 
It was decided upon the reasoning that the offense com-
pl:iined of was simply an enlargement of that which ad-
mittedly was not an infraction of the restriction and if 
the ·original act was n:Jt a breach, no more could tlie later 
act~ one. [!nderwood v. Herman & Co., 82 N. J. Eq. 
353, is also cited, and that is a case where the court held 
do~ht arose through the various land owners in the re-
stnc~ed area hav~ng built various types of dwellings, one-
fam1ly, ~o-fam1ly, etc., and then objection was laid to 
the _erechon of an apartment house. The very acts of the 
~anous land owners without objection, showed the ques-
tionable nature of the restrictive words, and the court prop-
erly refused ·to enjoin. So in Howland v. Andrus 81 
N. J. Eq. 175, it is conclusively shown that doubt ~rose 
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as to the meaning of the restrictions. Fortescue v. Carroll,. 
76 N. J. Eq. 583, is one of the leading cases in this re-
gard, and again the restriction is not clear in its applica-
tion to the case complained of. 

But, in the instant case where is the doubt? The first 
clause ,orf rthe restrictive agreement of 1911 , plainly pro· 
vides that no dwellings shall be erected in rows or pairs, 
but only single dwellings. Appellees claim that an apart-
ment house is a single dwelling in the sense of this clause. 
By what possible stretch of the imagination, or strain of 
·the plain meaning of .the English language can this be so? 
The ir answer is that it is doubtful what the clause does 
mean. We say that there is no doubt about it denying 
the o:Jnstruc:tion of an apar,tment house. lt ,is suggested 
that the sixth clause of the restrictive agreement gives ap-
pellees the right to face lots 18 ,to 22 on Riverside Ave-
nue, and thus avoid th e prior provisions of the restr,ictions. 
Does it so read? It plainly states lots 1 7 to 22, inclusive, 
and gives no alternative for appellees to rest ,on. Then 
appellees say that it is doubtful and ambiguous. lf it is 
doubtful and ambiguous in its meaning, then no force is 
given to the plain and concise statement of that clause. 

We contend, in conclusi,on, that the courts in this State 
have never carried the rule in respect to refusing to en-
force restrictions on the use of real estate hecause of am~ 
biguities to ,the extent that they deny the plain language 
of restrictions. Probably restrictions may he drafted in 
a more forceful manner than those pleaded, but their 
meaning is nevertheless so apparent from their context 
that no doubt really arises on •the face of these clauses. 
T o deny them their patent meaning is to permit one of the 
persons hound by the agreement of April 10, 1911, to 
break it at the expense of the others, who have ahided 
by it. 
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Point 5-The decree is erroneous in so con-
struing the effect of the said restrictions, 
thereby permitting defendants to erect an 
apartment house upon their lands, for the plain 
and reasonable meaning of the said restrictions 
from their context is that only single dwellings 
may be constructed upon said lands, and not 
apartment houses. 

This point is considered as included in P,oiint 4, and 
the argument under that point equally applies. 

Appellant, therefore, respectfully contends :that the 
final decree appealed from should be reversed and set 
aside. 

MINTON & ROGERS, 
Solicitors and of Counsel for the 

Complainant-A ppellanL 
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ARDMORE REALTY COMPANY, A 

CORPORATION, 
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BRIEF OF DEFENDANTS-

RESPONDENTS. 

STATElVIENT OF THE CASE 

The bill in this cause was filed to restrain the erection 
of an apartment house on land adjoining land owned by 
the complainant as being in violation of building restric-
tions. The matter came on to be heard on bill, affidavits, 
order to show cause and answering affidavits and by 
agreement of counsel this hearing was deemed and taken 
to be a final hearing. The following facts are undisputed: 
The complainant is the owner of land in Trenton front-
ing 37 feet on Lenape ( formerly Parkline) Avenue 
known as the southerly 12 feet of lot No. 16 and all of 
lot No. 17 on a plan of lots of the "Dean Estate" filed in 
the County Clerk· s Office. On this land is erected a dwell-
ing house. Lot No. 17 was conveyed in May, 1901, by 
the then owner and the conveyance contained, among 
other things, the follm\i·ing convenants and restrictions: 

"This conveyance is made under and subject nevertheless 
to the following restrictions, covenants and condi-
tions which are hereby made a part of the considera-
tion for this conveyance and are hereby severally ac-
cepted and agreed to by the party of the second part 
hereto: 
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Th~t no building or any part thereof erected or to 
be e1 ected upon any part of the land hereb con-
veyed shall be used as a hotel tavern d f k. 
sal_o.on, black_smith shop, slaughter ho~se, n~o~:~ 
fold mg estabhshment, tannery, skin-dressing estab-
1~ ~ment,h glue, soap, candle or starch manufactory 

o1 or ot er offensive purposes or occupations; ' 

That hno dv~elling o1: other building shall be erected 
upon t e said described lots of land o . 
within twent f t ( , ) r premises . Y .. e~ 20 of the street line, provided 
that this proh1b1t10n shall not be construed to extend 
to bay wmdows, open porches, steps or ceUar doors. 

Thereafter several conveyances were made of th 
lot always . b · t h e same 

.1 . 
su Jee to t e same covenants and restrictions ~~:1. m Au~ust, 1910, it came into the hands of one 

iver M. Schafe_r, subject to the same burdens. In 
August, 1910, various conveyances by different t 
were made to said Schafer, in addition to lot N gran orfs 
lots Nos I6 8 o. 17, o 
. . ' I ' 19, 20, 21, 22 on said plan of lots sub-
ject to the. aforesaid covenants and restrictions. 

On ,..Apnl Io, 191 I Oliver M. Schafer was the owner of 
lots IJ and 16 as weU as 17, r8, 19, 20, 21 and 22. J 
Glenn was the f l , ames R be owner o ots 7 to Io, inclusive. Alfred F 
ho rtshaw was the owner of lots r r to r4 inclusive 0~ 

:d~t t d~te the.s: persons entered into an agreeme~t to 
1 ? ' m a~d1t10n to the foregoing restrictions, the fol-
owmg, to bmd all of lots 7 to 22 inclusive: 
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have a frontage of not less than thirty-three and one-
third feet. 

FOURTH-That no dwelling shall be erected on the 
premises within thirty feet of the front property line, 
providing that this prohibition shall not be construed 
to extend to bay-,vindows, open porches or steps. 

FIFTH-That no out buildings shall be erected on the 
premises within one hundred feet of the front prop-
erty line. 

SIXTH-It is agreed that in the event of the owner of 
lots numbered, I 7, 18, I 9, 20, 2 I and 22 desiring to 
front these lots and the dwellings to be erected on 
them on Riverside Ave., instead of Parkline Ave., 
the dwelling and out building nearest Parkline Ave., 
may be erected not less than twenty feet from the 
property line of Parkline Ave., and the foregoing 
restrictions and regulations are not to apply to these 
lots when they front on Riverside Ave., but lots 
numbered, 15, 16 are to be covered by the foregoing 
restrictions and regulations. 

This agreement was recorded in 191 I. In 1920 Schafer 
conveyed the southerly 5 feet of lot No. 17, all of 18, 19, 
20, 21 and 22 to the defendant, Margerum, subject to the 
aforesaid restrictions and Margerum, is now the owner 
of these lots, excepting the said 5 feet of lot 17 which he 
conveyed in 1920 to the complainant, subject to the re-
strictions. The defendant, Margerum, granted an option 
to the defendant, Ardmore Realty Company of lots 18, 
I 9, 20, 2 I and 22 and the latter Company has commenced 
on these lots the erection of an apartment house having 
excavated the cellar. The apartment house was being 
erected to facf Riverside Avenue. This would be at the 
corner of Riverside and Lenape Avenue. 

It is also undisputed that defendant Company intended 
to construct an apartment house designafed to be five 
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stories in height, to accommodate twenty-one families; 
that the apartme~t house was to consist of one building, 
have one foundat10n, one roof and its exterior walls were 
to be continuous, have one entrance for all families, with 
an elevator, to be of beautiful and dignified appearance 
to be constructed of brick and steel, to have a marbl~ 
lobby and a court in front, an oil burning heating system 
and to be most modern in all respects. 
. Th_e complainant in his affidavit set forth that the sec-

~10~1 1s a resid~ntial o_ne, ,~·hich is not denied, but says 
it 1s an exclusive residential section. The defendants 
however, denied this and proved that directly across th~ 
street on Lenape Avenue is located Junior High School 
No. 3,_ an extremely large public school building accom-
modatmg hundreds of pupils and that connected with it 
are several one story portable frame schools 

!t _is also u~disp~ted, that in addition to. facing the 
b~tldmg on Riverside Avenue it was not intended to 
v10late any building line restriction; said building was to 
be erected at least twenty feet from the line of Lenape 
Avenue, and ~t least thirty feet from the line of Riverside 
Avenue. It 1s also undisputed that there · · · 1s m existence 
now on the southeast corner of West State Street and 
E~stfield ~venue an apartment house erected in 1907, 
pno~ to the agreement containing the restrictions made in 
1:-pnl, · 1911, by Isaac Glenn a brother of one of the 
smgers of th~s agreement. The land on which this apart-
ment house is erected is on part of the ''Dean E t t " d · · s a e 
an is m the same square as lots 18 19 20 21 d d · , , , an 22 
a~ is _only a few hundred feet distant from Lenape and 
Riverside Avenue, being only one block west of Lenape 
Avenue and one block north of Riverside Avenue; that 
another apartment house is in existence in the neighbor-
hood about four blocks frotn Lenape A venue and West 
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State Street· that this was erected in 1909; that Alfred ' . 
F. Robertshaw, one of the signers of the agreement m 
1911, was at the time a builder familiar with various types 
of buildings, including apartment houses. 

The complainant asserted that there was uniformity of 
architectural design and symmetry of construction of the 
buildings on said land; this was denied, the defendants 
proving that some of the houses on the land are ? f 
stucco, some of frame, some of brick, some of Colomal 
design and others of other designs. There is, however, 
no question but that on lots 7 to l 7 the houses are one-
family houses. On Riverside Avenue immediately ad-
joining lots 18 to 22 are houses in pairs, of various types 
of construction. It was also proven that from an aes-
thetic point of view the land in the neighborhood ~ill 
not be injured; that the zoning ordinance of the City 
permits the type of building in question in any part of 

the City. 

In short, the defendants admitted the restrictions but 
said they were not violating them but building in con-
formity therewith. 

Defendants in denial of the relief asked maintain the 
following propositions : 

I. 
THERE IS NOTHING IN THE WORDS OF THE 

RESTRICTIONS THAT PREVENTS THE EREC-
TION OF AN APARTMENT HOUSE ON THE 
LAND IN QUESTION. 

II. 
THE WORDS "SINGLE DWELLING" IN A RE-

STRICTIVE BUILDING COVENANT DO NOT 
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NECES~ARILY EXCLUDE AN APARTMENT 
HOUSE, ESPECIALLY NOT WHERE THE 

~~1;td'Et1!ET~isE~Af :DER THE CIR CUM-
III. 

THE RESTRICTIONS IN THISE CASE WHEN 
CONSIDERED FOR THE PURPOSE OF EXCLUD 
ING AN APARTMENT HOUSE ARE AT BES; 
VAGUE, UNCERTAIN AND DOUBTFUL AND 
WHERE A RESTRICTIVE COVENANT LACKS 
;LARITY AND CERTAINTY AND rs DOUBT-

UL RELIEF WILL BE DENIED. 

ARGUMENT 

I. 
THERE rs NOTHING IN THE WORDS OF TH 

RESTRICTIONS THAT PREVENTS THE ERE{ 
TION OF AN APARTMENT HOUSE ON THE-
LAND IN QUESTION 

The restrictive words with which 
pear first in the deed of May 190;\~; concedrn~d ap-
agrement of A ·1 ' ' secon m the pn IO, 191 I. 

I. As to the deed. The proposition that seems to 
stand out upon examination of the words I·n th· d d . 
that th · . IS ee IS e parties restricted the land a . t f . . gamst a number of 
ypes o bmldmgs and uses but said th. 

about apartment houses. no mg whatever 

Brief of Defenda .nts-Respondents 7 

2. As to the agreement. By the first convenant in 
this agreement complainant contends that the words 
"single dwellings" exclude apartment houses. This 
nowever, we contend, overlooks the effect of the sixth 
provision of the same agreement, even though we assume 
for the moment, for the sake of argument, that apart-
ments can never mean single dwellings. 

By the sixth provision it is stated that if the owner of 
lots 17, 18, 19, 20, 21 and 22 desires to front these lots 
and the dwellings to be erected on them on Riverside 
A venue, instead of Lenape A venue, the "foregoing re-
strictions and regulations are not to apply to these lots, 
when they front on Riverside Avenue, but lots IS and 16 
are to be covered by the fore going restrictions and regu-
lations ·." 

There is, of course no dispute as to the apartment house 
and the lots on which it is proposed to erect it fronting 
on Riverside A venue. Among the "foregoing restric-
tions and regulations" is, of course, the first provision 
stating that there must be single dwellings. If, then, we 
consider the words of the sixth provision the words of 
the first provision do not apply to the lots here in ques-
tion when they front on Riverside A venue. Lots IS and 
16 were mentioned in this portion of the sixth provision 
because Oliver Schafer was the owner of these lots as 
well as I 7 to 22 and it was probably intended that there 
should be no question but that these lots were to be bound, 
inasmuch as some confusion might result from the fact 
that at the time he was owne~f the lots 15 to 22. 

But it may be urged that this does not take into con-
sideration all of the words of the sixth provision. It 
may be said that the sixth provision also says that if the 
owner of lots 17 to 22 "desiring to front these lots and 
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the dwellings to be erected on them on Riverside A venue 
instead of Lenape Avenue, the dwelling and outbuilding 
nearest Lenape A venue may be erected not less than 
twenty feet from the property line of Lenape Avenue and 
the fore going restrictions and regulations are not to ap-
ply to these lots when they front, etc." That is to say, the 
sixth provision refers to dwellings. But, if we conclude 
that because the first portion of the sixth provision re-
fers to dwellings that that means that no apartment house 
can be erected on these lots whether it front on Riverside 
Avenue or not, then we give no effect whatever to the 
rest of the sixth provision that "the foregoing restrictions 
and regulations are not to apply to these lots if they front 
on Riverside Avenue." This portion of the sixth pro-
vision then becomes meaningless. 

And it is, of course, a rule of construction of writings 
that all parts of a writing and every word in it, will, if 
possible, be given effect. This is so well settled and 
clear as hardly to need citation of authority. See 13 C. J. 
527, para. 486. 

It is also a settled rule of construction-to use the 
words of Mr. Justice Swayze-that "in construing a 
document, the grammatical and ordinary sense of the 
words is to be adhered to, unless they would lead to some 
absurdity, or some repugnance or inconsistency with the 
rest of the instrument, in which case the grammatical and 
ordinary sense of the words may be modified so as to 
avoid the absurdity and inconsistency, but no further." 
Thompson vs. Trenton \Nater Power Co. 77 N. J. L. 
672, 73 Atl. 410 ( Court of Errors and Appeals 1909) 

Now, it is unquestionably possible to give a meaning 
to the word "dwelling" which will not exclude an apart-
ment house and thereby give effect to the portion of the 
provision that the "foregoing restrictions and regula-
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1 " in certain cases. 19 C. J. 845, 
tions are not to app Y . . h ord (dwelling) 

. "In its broadest significance t e w d " 
:::o~es a building used as a settled 6·human abo e. 
Goater vs. Ely 80 N. J. Eq. 40; 82 Atl. I l. 

Goater vs. Ely ( Su pre) the Cour~ sa_id: 
;,~ need not cite authorities _for the pn~ciple that apart-

ment or flat houses are dwellmg houses.86 Atl 649. 
See also Johnson vs. Jones 244 Pa. ~tl' 9i5 . . ' 

Hamnet vs. Born 247 Pa. 418, 93 . 5 6'· 82 App. 
\Vhite vs. Collins 81 N. Y. Supp. 434, 43 ' 

Div. r. 6 N E 556 
Hutchinson vs. Ullrich, 145 Ill. 33 ' 34 . . 

(1893 ) . M 496 6-, Atl. 136 (where 
b. B ngor 100 e , ..., 

Rob ms vs. a h ld to be dwelling house) 
a hotel wJas e ( Supra) the restriction was that 

I Johnson vs. ones t d 
thn. a- bt:1t a church or cLvelling house should be erec e . 

no mb h not repug-
Th Court held that an apartment ouse_ was . h" 

e . d v 11mg house wit 111 nant to the restriction, that it was a ' e 
the meaning of the restric~io1;·. b . ef admits that in its 

Indeed even appellant m 11s n . 
' t , t house is a dwellmg. 

strictest sense _an _apar me~1 d d that in their ordinary 
Moreover, if it be conten e t 

" . house" do not mean ap2 rtmen 
sense the words dwellmg d . t is true in this ca:,e) we 
house (which we do not a m1 . en 

' d ·t1 the other rule of construct10n m -
are confronte wi 1 

• b dified S'.) as to 
tioned by us that this meanmg may e mo . . lt 

. 1 · h uld otherwise re~u . · d the 1· ncons1stency w -11c wo · av01 h h 1 · rr-eanmg In other words, it seems to us, t at t e p am -. 
of the sixth provision is that no~e of the _fo:ego;_~:r::~ 

. . 1 if the lots in question and bmldmg t 
stnct10ns ap? Y h t if it be urged tl 1at the 
face Riverside A venue , but t a 1 f 

d -"dwelling" changes this, then under_ t~e rn es_ o 
war s . t forth aboYe there is no restnct10n agamst 
construct10n se . , t d under any view of 

artment house m suc11 even ' an . . . 
an a~ . . the complainant's position is unsound. the sixth prov1s1on 
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The ~ppellant, moreover, admits in his brief that "the 
content10n that the agreement of April Io, 191 I, gives the 
owne~ of lots 17 to 22 inclusive, the right to face the 
dwellmgs erected thereon on Riverside A venue and thus 
esthcapel th~ restrictions in the agreement covering the 
o er ots is quite true on the face of it" A . h . " \ . gam e says . 

.f ppellant agre~ that the res~riction relied upon would 
n_ot apply to lots 17 to 22 inclusive, if appellees, under the 
sixth paragraph of the agreement of April 10th, 191 I 
fa~ed _these lots on Riverside A venue, and in that case n~ 
ob1ect10n would lie to responents buildino- an apartment 
house ther~on". He attempts, however: to avoid the 
effect of this by saying that this means all of lots 17 to 
22 _and defenda~ts are not the owners of all of the lots. 
This, ho':ever, is discussed very fully in the last point 
of our bnef. 

. (There !s. also further discussion of the meaning of the 
sixth provision under the last point of our brief.) 

II. 
THE WORDS "SINGLE DWELLING" IN A RE-

STRCTIVE BUILDING CONVENANT DO NOT 
NECESSARILY EXCLUDE AN APARTMENT 
HOUSE; ESPECIALL y NOT WHERE T ·HE 
WORDS ARE USED UNDER THE CIRCUM-
STANCES IN THIS CASE. 

" _A. So fa~ as .~e have been able to discover, the words 
s_mgle. dwellmg have never directly or expressly re-

ce1v~d mterpretatio~ in the courts of this state, at least 
not m the connection here involved In Sk'll s · 1 man vs 

math~~u~st 57 N. _l ~q. I, 40 Atl. 855 ( 1898) th~ 
word_s private dwellmg were interpreted by Chancellor 
McGill. In that case the restrictive covenant provided 
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that there shall not be erected on the land "any building 
other than for the use or purpose of a private dwelling''. 
The bill alleged that the defendants were erecting a three 
story frame flat house suitable for three families. The 
court held the covenant was broken by the erection of 
such a building. 

The court in that case also held that the word "dwell-
ing" restricts the character of building by eliminating. all 
buildings for business purposes, such as stores, factone~, 
etc.; that the word "private'' excluded buildings for resi-
dential purposes of public character such as hotels and 
community houses. The court's words were: 

"Not only does the term 'a private dwelling' by force 
of the word 'dwelling' restrict the character of build-
ings, by eliminating all buildings for business purposes, 
such as stores, livery stables, factories, and the like, but 
it also, by force of the word 'private,' excludes buildings 
for residential purposes of public character, such as hotels 
or general public boarding or community houses." 

Here the important word was "private". If this ap-
peared before "dwelling" it was an effectual way to pre-
vent the erection of an ap;irtment house. 

This was also held in If och vs. Gorruflo, 77 N. J. Eq. 
172, 75 Atl. 767 (1910). 

Since these decisions wrre law in this State at tl e time 
the 19II agreement was drawn, it may perhaps ' ,ell be 
asked, especially in view of the fact that the agreement 
was drawn evidently by a person learned in tb ~ law, 
"Why did the parties not say 'private dwellings ' instead 
of 'single dwellings ' if th 7 intended to exclude a com-
munity or apartment hous e ?" The fact that the building 
in the Skillman case was called a flat house makes no dif-
ference. There is no difference between a flat house and 
an apartment house. Ligr 1ot vs. Jaekle 72 N. J. Eq. 233, 
65 Atl. 221 (1906.) 
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B. Skillman vs. Smathehurst ( S · . 
ant here becau th . upra) ts also Import-se e court 111 that . 
decisions in oth case, 111 searching for 

er states to support its mea . 
words "private dwelling" of the fi . h came across two decisions d 

mng t e words "single dwelling" . . c·11· . e-
21 N. H 

1 
· 

8 
. ' VIZ · 1 Is vs. Batley 

6
'1~ ·E 49 ( 1 50) and Hutchmson vs. Ulrich 145 Ill. 

33 ' . . . 556 ( 1893). In the former case th N 
~ampsh1re court decided that a buildin f h e e~v 
hes could not be erected under th. g. ~r t ree fam1-
its decision o11 a r bl is provision, but based p earn e to th t · • court d d · e res nction which the 

eeme mam f ested · t · f . an mention to prevent den . 
o population. Appellant in his b . f cl s1ty 
the basis of the cl · • ne ' oes not state that 
McGill pointed ti.c1sion was the preamble but Chancellor 

. . IS out to be so. In the latter 
restriction was that th " h . case the r . . e pure aser ts to erect on the 
p em1ses described herein a single cl Ir . less than $

7 5 
,, we mg, costmg not 

f I . oo.oo and that the seller should d. 
o 11s eleven remaining lots t . tspose 
be erected ino-le d II' . o parties who will cause to 
it 1 b we mgs only on each lot of 50 feet". 

was a so shown that at the tim h . . ' made there , e t e restriction was 
. ,, ere apartment houses near the land . 

tion. The court permitted m ques-
erected Tl N J an apartment house to be 

. . 1e ew ersey court in th Sk.11 . 
discussin o- the Hut 1 . e 1 man case m 

b c 1111son ca e said : 

"The court thought that th . . 
to prohibit the erectio~ I:tntion ~f the owner was 
on each 50-foot lot a d severa small dwellings 
I , 11 to secure th · arge structures on the e erection of 
property to be used fo. p~o.pf rty! and to require the 
peared in the case tha: ;e:1c ent1al purposes. It ap-
e~istent near the propert par~~ent houses ,,·ere then 
view of this mater1·a1 . y. 1e court remarked, in 
· . c1rcumstance · "If h 
it was the mtention to prohibit th . . , t ere fore, 
on the property. why did n he erec~ion of a flat 

the deed? Or if tl . dot t e parties say so in 
, . iey rnten ed that only a building 
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such as is usually built for a private residence of a 
family should be erected, why not say that in the 
deed?" It added: "There can be no doubt in re-. . 

gard to the fact that the parties knew the difference 
between a flat and an ordinary dwelling house 
erected as a private residence, and it is unreasonable 
to believe that the language incorporated in the -deed 
would have been used if the intention ,Yas to pro-
hibit the erection of a flat." It is observed that in 
both these cases the terms used was a "single dwell-
ing'' or "a single dwelling house." The later . case 
attempts to reconcile its difference from the earlier 
by attributing the conclusion of the ew Hampshire 
court entirely to the intent evinced i11 the preainbie 
to the condition imposed. But at the same time .it 
rests the conclusion reached by it largely upon the 
fact that, when the provision of the deed it con-
sidered was made, flat houses existed near the land 
in question, and were known to the parties, and yet 
were not expressly excluclecl.'' 

The Illinois case was held not a precedent for the de-
fendant in the Skillman case because of the use of the 
word "private". 

Hutchinson vs. Ulrich was referred to at length by 
Chancellor McGill and was not disapproved. 

Defendants, therefore. contend also that upon the spe-
cific authority of Hutchinson vs. Ulrich the words "single 
dwelling" do not necessarily exclude an apartment house. 
Appellant says that the Hutchinson case is clearly distin-
guishable from the case at bar for the reason that in that 
case there were flats in the neighborhood at the time the 
restrictions were imposed. Now, it was proven . in the 
case sub judice that there ,yas in existence at the time the 
restrictions were made and there is now in the same 
square as the land in question an apartment house.; · ( see 
page 47, line 35, page 48, line 10, page 55, line 22, State 
of the case) ; there ,ya and is also one in existence about 
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four blocks away. It is stated in appellant's brief that 
the Wilmeta Apartment at 636 West State Street is al-
most one mile from Lenape A venue. There is nothing 
in the proofs as to this, except that it is about four blocks 
distant, and as to this the proofs should govern. 

There is also nothing in the proofs as to the width of 
State Street on Lenape A venue or as to whether Lenape 
Avenue is a side street or not. In any view, it seems to 
us, this is immaterial. 

Appellant urges that the words "pairs or rows" show 
an intention not to have congestion or density of popula-
tion and thus avoid apartment houses. We cannot agree 
with this. We believe that the significance of the words 

" . " pairs or rows was not to prevent congestion or density 
of population but to prevent the erection of certain types 
of structures-to prevent possible ugliness of appearance 
of buildings and not congestion of population. 

It is also urged that the third restriction of the 1911 

agreement provides that "no dwelling shall be erected on 
a twenty-five foot lot but the ground for each dwelling 
shall have a frontage of not less than thirty-three and one-
third feet"; that therefore, no more than four dwellings 
could be erected on appellees' one hundred and thirty-five 
foot frontage on Lenape Avenue. This, of course, over-
looks the fact that appellees' frontage is one hundred and 
fifty-two feet on Riverside Avenue, the street on which 
the building is proposed to be faced. In addition, under 
the view we have taken of the words "single dwelling" 
we propose to erect only one dwelling on the frontage 
and, therefore, would have more than thirty-three and 
one-third feet for the dwelling. We do not have four 
dwellings or more. We have one dwelling. 

The parties must have known of apartment houses be-
ing in the neighborhood, yet they said nothing in the 
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agreement. If they intended to prevent apa1:ment 
houses, we ask, with the Hutchinson case, wh~ did the 
patties not say so. In additi~~' on~ of the parties to th~ 
agreement was a builder, familiar with apartment houses, 
another party was a brother of the man who erec:ed the 
apartment house in the same square. The case is even 
stronger than the Hutchinson case. 

Hence we say that the restriction does_ not prevent ~n 
apartment house, especially under the circumstances m 
this case. . 

Appellant says that if we carry Hutchinson vs. Ulnch 
to its logical conclusion it would be necessary ~o state 
specifically all of the types of construc~ion p~rmitted as 
well as prohibited. We say that is n~t its lo~1cal conclu-
sion. Hutchinson vs. Ulrich only arrives at its result be-
cause the parties must be taken to have had . a~artment 
houses in mind when they made the restnct10n ~nd 
couched it in otherwise ambiguous language. The logi?al 
result of the Hutchinson case is that where the par:ies 
must be taken to have had in mind certain types of bml~-
ings which are in the vicinity and desire t~ prevent their 
erection they must make their words unmistakably clear. 

III. 
THE RESTRICTIONS IN THIS CASE WHEN 

CONSIDERED FOR THE PURPOSE OF EXCLUD-
I G AN APARTME T HOUSE ARE AT BEST 
VAGUE, U ICERTAIN AND DOUBTFUL AND 
\VHERE A RESTRICTIVE CONVENANT LACKS 
CLARITY AND CERTAINTY AND IS DOUBT-
FUL RELIEF WILL BE DENIED. 

Defendants have been contending hitherto that the _re-
strictions in question so far from preventing the e:ect10n 
of an apartment house have clearly not prevented it both 
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upon the actual construction of the words and upon 
authority. 

But assuming for the purpose of argument that this 
position is unsound, defendants contend that surely the 
question is at least doubtful. And to doubt is to deny. 
This rule, with relation to restrictive convenants, is so 
firmly established in this State that it can no longer be 
questioned. Fortescue vs. Carroll 76 N. J. Eq. 583, 
Court of Errors and Appeals ( 1910), 75 Atl 923; Goater 
vs. Ely, So . J. Eq. 40, 82, Atl 6n ( 1912) ; Newberg 
vs. Barkalow, 75 N. J. Eq. 128, 71 Atl. 752, (1909). 

In Fortesque vs. Carroll ( Supra) this court expressed 
itself as follows: 

"If the vie\v thus expressed does no more than render it 
doubtful whether the appellant had violated the re-
striction in his deed, the result would be a reversal 
of the decree of the court below; for it is well settled 
t~at, in cases where the right of a complainant to re-
lief by the enforcement of a restrictive covenant is 
doubtful, "to doubt is to deny". This is the estab-
lished rule, not only because restrictions of the law-
ful uses of property are against common right, but 
also because restrictions, in the framing of which a 
subsequent purchaser has had no voice, ought to be 
so clear that by the acceptance of the deed that de-
clares them he may reasonably be deemed to have 
understood and acceded to them. The rule is some-
times stated that such restriction are not favored by 
the la~. I ~o not see that anything is gained by this 
perso111ficat10n of the law and the ascription to it of 
personal preferences. A more practical statement 
would be that courts of equity do not aid one man 
t~ restrict another in the uses to which he may put 
his land, unless the right to such aid is clear. In a 
recent case Vice Chancellor Howell correctly stated 
the rule thus: "It must be conceded that restrictive 
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covenants must not be vague or uncertain; that the 
complainant's right to insist upon the covenant and 
to invoke the injunctive power of the court must be 
clear and satisfactory." 

The court in Goater vs. Ely (Supra) said: 

"The restrictive covenants are strictly construed against 
the person claiming the right to enforce them." 

Speaking in a similar vein the Illinois court in the 
Hutchinson case said : 

"If there is any doubt whether the restnct10ns were to 
cease then or whether they were to be permanent, the 
existence of the doubt is to deny the existence of the 
easement or privilege. All doubts must be resolved 
in favor of natural rights and against restrictions 
thel.(m." In this country, real estate is an article of 
commerce. The uses to which it should be devoted 
are constantly changing as the business of the coun-
try increases, and as its new wants are developed. 
Hence it is contrary to the well-recognized business 
policy of the country to tie up real estate where the 
fee is conveyed with restrictions and prohibitions 
as to its use, and hence in the construction of deeds 
containing restrictions and prohibitions as to the 
use of property by a grantee all doubts should, as a 
general rule, be resolved in favor of a free use of 
property and against restrictions. 

In the case at bar if we construe the restrictive cove-
nants strictly, do we not find that the most that can be 
said for the complainant is that the restriction against 
an apartment house facing Riverside Avenue is doubt-
ful? Again, we as}<, if the persons making the restric-
tions wished to exclude apartment houses why did they 
not say so? Construing the restrictions most strongly 
against the complainant and in favor of the freer use of 
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the land, does not the fact that the sixth provision states 
that in . the event of facing Riverside Avenue the fore-
going restrictions are not to apply, but does not say "ex-
cepting the first prov ision," render the sixth provision at 
most doub t ful-even if the single dwelling in the first 
provision could be considered to exclude an apa rtment 
house? 

Aga in, is it so "clear and satisfactory" when the words 
"s ingle dwellings" were used under the circumstances of 
thi s case, where the parties must have been aware of the 
ex istence of apartment houses in the neighborhood and at 
least one of them was a builder and another the bro ther 
of the owner of an apartment house in the same square 
and where the restriction was evidently drawn by a lawyer 
who must be taken have known that the word "private" 
would have been effectua l, that apartment houses were 
excluded? 

Tu rn and jugg le the words as we will, we cannot see 
that the restriction is free from the vagueness and doubt 
,vhich will entitle the complainant to relief. 

The appellant contends, however, that because the 
wording of the sixth provision of the 191 r agreement is 
that "if the owner of lots r 7 to 22 desiring to front, etc.", 
and the defendants are no longer the owner of r 7 to 22, 

but only of r8 to 22, that the provision does not app ly 
even if lots I i to 22 face Riverside Avenue; that they 
cannot face r 7 to 22 on Riverside, that the intent ion was 
to face r 7 to 22 as a whole, as a group, that "th ere is no 
alternative for less than all the lots 17 to 22 facing River-
side", that the symmetry and beauty require the whole 
group to be faced because otherw ise the lots on Rivers ide 
A venue would be so shallow as to force the placing of 
dwellings r ight against the adjoining dwellings on Lena pe 
Avenue, that the plain meaning of the words is all the 
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lots 17 to 22 must be so faced to avoid the restriction and 
th~t it is only by taking away or adding words that any 
doubt can arise. 

This argument , m our opm10n, ts entirely fallacious, 
for the following reas ons: 

I. That in construing the meaning of a written in-
strument what may sometimes apparently be the plain 
meaning of some of the words is not necessarily the plain• 
intention of the parties when the instrument is read as 
a whole. The plain intenti on of the parties in this case 
gathered fr om the whole instrument is to see that on Park-
line A venue only single dwelling s ( in the sense in which 
the appellant contends the words are used ) shall face this 
street. That is absolutel y clearly its purpose. We can 
see that this is so from the fact that only the three persons 
who owned the land that could at the time be faced on 
Parkline, executed the agreement of 19n, that the only 
lots involved were those that could face on Parkline 
( i. e. Lenape) that nothin g was said anywhere in the 
agreement as to the kind of buildings to be placed on any 
other street. From this it is clear that these persons 
wanted only certain types of buildings to face Lenape 
A venue. They were not in the slightest concerned with 
what faced on Riversid e Avenue , provided what faced on 
Riverside Avenue did not go so far up Lenape Avenue as 
to go beyond the northerl y line of lot 17. And here the 
appellant concern s him self with what faces Riverside 
Avenue even though it does not go beyound lot 18. That 
is to say, if we consider the whole agreement it seems to 
us that not only is it doubtful that the whole group were 
not intended to face on Riverside Avenue to avoid the re-
strictions but it is clear that the whole group need not so 
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face. No words are being added or taken away, but the 
agreement as a whole discloses its meaning and purpose. 

2 - r.Ioreover, the words of the provision are that "if 
the owne~s of lots l 7 to 22 desiring to front these lots and 
the _gwellmgs to be erected on them on Riverside Avenue 
then the restrictions are not to apply" Th 1 · 1· ' . . e c ear imp 1-
ca twn from these words, it seems to us, is that the owner 
c?uld erect dwellings on as many of these lots as he de-
sired. If we follow the contention of the appellant -to its 
logical conclusion, the owner of these lots 17 to 22 would 
~ave to ,~uild on all of these lots-not on any less because 
it says . and the dwellings to be erected on them·'-that 
he could not leave lot 17 vacant if he wanted to even 
though he continued to own it-if he wished to av~id tl . . 1e 
restn _:tton and build a pair of houses on Riverside Ave-
~me. -The · restriction, in other words, would under this 
mterpretation, compel him to build on all of these lots 
because appellant argues that 17 to 22 means all of 17 t~ 
22. Therefore, if he desired to turn 17 to 22 he would 
~ave to build on all of 17 to 22-he could leave none of 
it vacant. The absurdity of this situation, we believe, 
shows us that the parties could not have intended that 

: · 3. Again, if the words "lots r7 to 22" mean so clear!; 
only l 7 _to 22 and no less, then it is just as logical to .-say 
the parties meant no more than 17 to 22 · and if so h d.d h · ::----- ' , w Y 

. t parties refer to lots 15 and 16 in the same pro-
v1s10n. If these words meant only 17 to 22 as a group 
why speak of ot~er lots? Would that not be surplusage? 
Clearly, the parties were concerned with the proposition 
that no more than 17 to 22 could be turned and not ·th th . . Wl e propos1t10n of less being turned. 
': 4. Furtheunore, if lots 17 to 22 were intended as a 
whole ~o be turned, so that all of it were to be included, 
':ould 1t not follow that the owner of 17 to 22, if he con-
t mued to own them all, could not leave vacant or build 
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houses in pairs upon that portion thereof as would be on 
t:he extreme west; he could not leave vacant or build in 
pairs upon the part which wou_ld f~ce Riverside Avenue 
furthest from the corner of Riverside and Lenape Av:-
nue. The width of lot 22 as it faces Riverside Avenue is 
about one hundred and fifty feet. The owner could not 
leave vacant or build in pairs on that portion of lots l 7 to 
22 which adjoins lots 32 to 37. He would have_ to build 
up his whole frontage on Riversid: Avenue to a depth of 
one hundred and sixty feet. Agam, we say, that the ab-
surdity of this situation likewise precludes the conclu-
sion that the appellant contends for. 

5. The appellant contends further in his brief t~at 
"otherwise there would be one or more lots on Parklme ' . . 
A venue which would not be covered by the restrictions 
which cover other properties on the A venue". We say 
that the contrary is true, namely that if 18 to 22 only are 
turned, the appellant has an additional lot-lot 17-. 
covered by the restrictions which cover oth:r pr?pertles 
on Parkline A venue. And besides, we submit, this state-
ment begs the question. 

6. It is further urged that if the owner of these lots 
were permitted to determine the number of these lots that 
he could face on Riverside Avenue he could make the lots 
"so shallow from Riverside Avenue as to force the plac-
ing of dwellings thereon right against the adjoining lots 
and dwellings on Lenape A venue" and beauty and sym-
metry would be affected. This is also unsound. Where 
in the agreement is there anything as to how deep these 
lots must be? There is nothing in the agreement to re-
quire lots of one hundred and fifty feet or one hundred 
and sixty feet. And that cannot be read into it. Besides, 
if the owner of 17 to 22 erected single dwelli~gs of the 
kind appellant desires, what in the agr~e~ent 1s the_re t~ 
prevent him from erecting very long smgle dwellmgs 
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"forcing'' them to be placed "right' against the adjoining 
dwelling" on Lenape Avenue? He could very well have 
placed a large garden in front on Riverside Avenue and 
laid his foundation wall so far back that the rear of the 
dwelling would almost touch the dwelling on Lenape 
Avenue. And, of course, no complaint could be made as 
to that. How then can appellant now properly urge the 
"shallowness" of the lots as an argument in his behalf? 

7. Lastly, according to appellant's position, the only 
thing left for the owner of 18 to 22 to do, after he has 
sold lot 17 is to erect what appellant calls "single dwell-
ings" on Riverside Avenue. Surely the parties did not 
intend that. If that was the intention, why did they not 
speak of the only type of dwellings that could in certain 
events be erected on Riverside Avenue? We cannot bring 
our minds to the conclusion that merely because the 
owner of lots 17 to 22 sold one of them he can only erect 
"single dwellings" on Riverside Avenue. 

To summarize, briefly, the sixth provision clearly per-
mits the erection of an apartment house on lots 18 to 22 

if they face on Riverside Avenue. Counsel admits this 
would be so if all six lots, 17 to 22, were owned by de-
fendants. We maintain that this clearly does not change 
the effect of the provision and is not in accord with the 
intention of the parties gathered from the whole instru-
ment and surrounding circumstances; that the words 
single dwelling, especially under the circumstances of this 
case do not even prohibit it, and that lastly, the restric-
tions are at the very best certainly doubtful and should 
not be enforced in this case. 

Respectfully submitted, 
PERLMAN AND LERNER 

Solicitors and of Counsel with 
Defendants-Respondents. 




