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NEW LEGISLATION· - COMMISSION ON ALCOHOiiISM <·AIJD PRQ·I~Qt~b~J ·OF· 
TEMPERANCE. . _·,,,: .. . ~ '· . 

Senate Bill.~ Nb~· . 2;51 was approved by.-:· Gov~r;r1or Edg.t; o:q April 4, 
1945~ ahd ·;thtjfe~1pon: becain(-} Chapter 9~b;i P. L. 1945. 

It reads as follows:· 

. ··~ . 

.. i.. - ..... . 

- I 

. . ... ,.,. ..• ,., 

ACT concerning the preparation·' a11d. -acliI1trii9:f;J:~:ff~~~v:·:·> 
of a program for the rehabilitation of alcoholics 
and th1~ promotio~ of te11rperag_~e. e¢l1+cation by the 
Commissioner of Alcoholic Beverage .Contr·ol, . t.tie .. 

' .··. ' . ~· -= ~ .. ~ 

"AN 

.. G.ommis-sioncr of Institutions an?- Agencies, the 
"- G61nr1i·s·!:doner of Educo. ti on nricr· ·the--· :birecto.r•.;· o·f':"·... : 

. . ·'. , . , .... , I 

Health, constituted the Comrn:Ls.siot1'·on· Alcoho'lism 
an_d Pr.orr,rbtiQn of Te~1perance -~ .: · · - r · 

. .. ! : . :._.·.:· 

"WHER1.·E_i~.~ ~ : the·' heal th of its ne.o-01·~ is ......, _, .t .,, J. ""' a primary. conce.r1t 
of the State; and 

. ',· ... 
,• . ~ . / .. 

"WH}LR.EAS, alcoholi.sm is recognized as a disease and the 
. al(-.01,lQ'-tlC ··::.s !-°l c··i·,·-.:t.r "1'...1't:1'Y'CQ"'}'0 ·-~:i~l~U~~·•:. 

v ,I.- ..... ~- c~ -·· ;::> - '--" .1.1. ... , .... .:> .1, ' u. _ 
.i 
i' ... 

. ; . 

"WHEREAS 9 pursuant to section 33: 1-2) of the Re vi s·ed .. 
Sto. tutes, . a priraary task and duty of' the Commis- _ 
sioner of Alcoholic Bever&ge· Cbntrol· is th8 

·piomotioti of ·temperance; arid 

"Wh~REAS, . pursuant to s·ection lB: 1"4:~'86. ·of ·the·· Revised 
Statutes' tlw development of' tE.n:np-~?~cance'· ·educa;i{~oµ I. 

is reccignized as desirablo;·th~reforB, · · 

"BE IT ENACTED by thE:! Senate and Gf-.:mer_al Assembly. 
of the State of New Jersey: 

. ' 

,· ... 
·.·· ., 

.n1. The Commissfoner o.f JUcoholic Beverage Contr_ol, .. _, · 
.. the Gornmissicn·er of Inst:L tut:Lons. _o:nd Agencies:, t.he. 
Ctmimissionc~r of Education o..nc1. tho' Dir.ector· of He-l:\l_th:f. , . .1. 

are h~reby constituted a comnission, to be known'~S ~ · · ··· 
. the Commission on Alcoholisr!.1 and Promotj_on. of Temper­
ance, and ernpowm:·ed to prepare and admfnister a-· progr_am 
for the·· :r·el-:rabi:li ta:tj_.on of alcoholics and the -promotion -· 
and .furthertntce of temperance and temperance e'ducnti0n ' 
i~ this $tate; to utilize such facilities 

1
in ,this State, 

· '·· -.inc'luding e·quipmerrt, ancl professlon2.l· and other ·per·-: ·: ···' ,·. :·. 
·suniie1;·' a~()-~10.y be made available _for. said purpos'e"s·; . - ... 
. and to ··exr)Cnd. sueh. sums· for so.id "·purposes· n,s. ·may,_ ·:· .... 
. from ttme to __ tL;i~2, be appropriated. therefor _by the 
Legisl.:.:i.tute·~· · · · · ·· 

n2., Th:i.s act shall talrn effect iauecliatel~l o" 

,.i ·, 

; ("•· 
', .... 1- ... t -

·\'• .' '. 

• "• • 4• 
1

• ,.• I, • 1 ,.._," ~ \ ' • 

~w,.Jersey State tJbr~ri; 
I . !• ~ 
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2; APP~LLATE' ,DECISIONS.:_ 1 KAVOOI\:JIAN', °THOMPSON,· FREUND, DeGIOVANNIJ 
TB9IJiPSON AND- 0 'CROWLEY v o- HIGHLANDS AND DeVIVO. ., . . 

HAIT.< ·"KP~VOOKJIAN, EDWAHD A" 
q;n:-~N··-PsoN: PE:.TVR- F·-R:E:~:r-1·rr1 PETER : _. , • --· k .L ' • wl. • u .\I., 5 'J .J • 

' - -~,y·--" 1\JNI w·rr I IA"'- g· T~JQIJPSON '-/· J.t,.;.\JiL~~..\. _-, .. , ..U.J Ml. ...... ·.l:.L V.1, ' ' .. 

'md .IRENE· 'H~ .. ~ .. d '¢ROWLE~ ~ 
l ' 

· Appe_ l;Lants_ ~ . 

I 
- ,, 

-vs-

) 

), 

) 

') 

. ) 
,BOROUGH COUNCIL OF THE BOROUGH ·aF 
HIGHLAN~q _4nd:F.ANNIE Devrvo, ) 

• • - ~ - ·- • •• : . • .. '. t • -

• : : ' I • '. ~ .' • .' 

- »·:Respond·ents · Y 
- - - 7·~ - - - ~-.~-~--

: .. QN APPEAL. 
coN·c1.usr6rW AND QR.DER 

I - . ' . . ....-.. 

- I . 

· Snycler:,-- ,Roberts.&·. Pillsbury, .-Esqs O'',. by Johr+ li!o ··Pillsbury, Esq o :J 

- · · At·torneys ·for Appel~ants. · · 
Will-iam:, L. ·Parker, Esc{o·,. lLt-torney<for· H~spolid~~nt,, 

_ Borough Council of t-he Borough of Highlands~ 
Pearde,R& Franklin, _Esq., Attorne~ for Res~ondent,·~annie DeVivo~ 

. .. .... 

BY .THE COMMISSIONER,': 

This- is.-.a11 q.ppea'l fr.op1 the .isstiance: .cf' a .plenary retail con­
swnption license for the pre:sent fiscal year-to the respondent,-

, ·Fannie pevivo, for premises at 88 Por~land J=t?ad., Hi_ghland~ •. 
. ' 

'"~be' premise$ in .. · .question v~er\..; last' licensed ,for the sale of 
alcqholic · beverages duririg the 1939--:J:O fiscaJ. fear.· !n October 1939 
_the respondent., Farinie DeVivo, paving ·purcha_sed _tho premises, 'appl,ied 
.for a -transf~r to herself qf the license, than issued in the name of 
one Aida Libretti c. Thi-s appl:Lee.tion was· dentc~d. · In· June 1940 

.Fa1u1ie .De:Vivo submitted an applic2tj .. on for· licen'se for the fiscal 
-.-year- 1940-41, with similar rG.sult. · .. · · 

I . I 

_. Upon appeal'. .fr:oni' the latter action, the then Acting pommission-- · 
er sustained the refusal· upon ~the g:pouncls thQt the· evidence di.sclosed 

, that trthe-.. area •• o ~.is higt1ly residontial in character" ,I and· because 
· of _tha :,lmproper · mnfaier in wl::ifch the· premises had been conducted by 

the· p~ior li'c.ensee, Aid~i Librett'L, ·. See DeViyo Vo Highlands..i. Bulle-
tin 42? .. , Item 5.. . -. · , · · · - · ' 

- '' 

. Appr:oxirnntely ·four y-ears. lat.er; in May 1~44,_ F'annie DeVi vo 
filed. another ·application for license f<)r the· balan·ce of that 
'li c e'ns-ing y(:;:;ar·, .. ex)1r in'g on J·m1e-. 30, 194<:1. After a . hearing held . 
befo;fe the local Council 'on ~huie· 2l 1941±, th1s· a.pplica tioh was deni.ecl., 
.Shortly. thereu:f'te'.l"· ,· she. a.pplied ·for.- a. l::i.censt::: for the current fisco.l 
_year ·and anotJ:1er. hearing was schedule{t for July 18~ 1944, at wh~ch 
time the rBspohdent Council qpprovud· ·the appllcatiori. , 

' ' ·~ Th'e appell.ants "ar~~ pr:oper·~y" OVi~ei'>·~ on Portland Rt)-ad 'in the 
. vi(~ini ty of, the- licen'sed premJ.ses o Thay contend that because of the 
. highly residential character of' tho neighborhood that the lict:mse 

· .· shoµld have ·,b~·en, .. denied .• 
' ' ' 

. The- munj_cipali ty. J .. s ·a small, so~-snqre cor:iriiunity -hav:tng o. 
mai~enj; population 0:f approxi;i16,tbly .i~wo thous.~~i~¢l tnhabi tan.ts o -

the s_fuTI!:ier season~ .the populatio:t:i is COlf.:3ide17 ably". incr(~ased.o 
,Y·:·~:.:1nises in question are conducted as -a hotel and r esta.urant. 

'l ' 
I I 

I --

\ '' 

per­
During .· 
The 
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.. on :b.e:ha-~f o.f. the appellants~ thq. c:vidence presentE;d by the 
pr,oper-t~r. ovvµ.er·s dls.closE;s that th~)y have no serious obj ectionr. to the 
marmer_·in ~hich.th~ premises.have be0n conducted· since their a6qui~· 
s_:L·ci.on by .the. -r·espon~,2rrt:. Pamde· DeV~vo; in OQtober. 19110 •. Before 
~.hat time,,· d·uring .the tenure of Libr-?tti, .it appears thut "at frc~·­
quent intt:rval-s. du~cing tl1e st:1..t11111q~.; months, ·1qus+oads ·of pic~ic_kers. . 
vis,it.ed the premis-es and cr,sa"t1Gd .u:ndtw r~qises and· disturbance:;;,; that 
n;iany .of these per.·9.qns became intojd.cated and ~tr~sp.~1ssed on. th(~·fr 
property. n See D~ViYQ. v~. Hy_;J-1landsi 13.u_pra. During the· past four 
Y<~ars, howfJVer, tne only spE:~cifie evidonee of ·rlliscond1.ict occurred· 
durin.:g .. :_the latter .. Paxt o~' Jun,c'.!, 1~44, v.rhen .a group o.f soldiers, 

' .J-:e.ci.vlng. the -prem1s~S:. after m:tclnight, ·caused -somE: no:tse and commotion 
w(1cm"-t_hey ·ha.d sonH~ difficulty in _stCJ.rting ·their automobtle • 

. ' .. 
. · . ·:. Tt is- apparr:.:mt ·;from ·,the record· that the major objection to the 

· --: .g·r..:J.nttng .of the. lic·ens~ is, as ·expross·ee~ ·by :0ne _of the property 
r•/ _.-ownGrs., .that the ne:Lghbor~1ood ttis a private rc-sidentlal sectionn and· 

thQy "don r,t .want it commcrc:ializad. 11 

• , r •• ~ 

. . . In .view of· the chnnge of the_ attitude of the r~spondent Com1eil, 
e~s· ·:evidenced ·b'y ·'its den1al · iri 'Jt1n0 1944, and its subsequent approval 
during the fo.l~ow·ing month ·of the licens~. ·for ~the premtses in ques­
tion, ·r have given most careful consideration to the testimony of . 

.. t.h0. .. mc;n11~ers of :·the issuing _authority;. In srn:i, thc;;y te~3tified that, 
at· th8 meeting of June 19t±4, tht:; ;~1ppLLeant had failed tG sh.ow any 
ruat~:3rial change either in the character of the neighborhood or tn 
the conduct of' thl3 p'remis:e.s since the affirriinnce of the dfmial of 
the lic·ense ln Juno 19.40. Seo Dc;·\r:L vo v o Hif~hln.:f1ds 2 supra. At the 
moeting of July 19.:J:tJ,, hovvevcr, th8rcsi)On<.lent, Famiie DeVi vo, having 
retained her presc~nt counsf31_9 pres.imted evld0nce which· satisfied the 

· . ·co-:.u:1c.ilrnen that the area was .. riot s·o highly -r·Gsidentinl as they had ' 
· th0retof'ore been le_G. ·to beliE'::vc!l. ·::1nc.: that the premises ha.d b~:Jcn con.;.. 
ductod in ·a proper Elanner. for Emny ~r\)fil'S last past. In the la.nguage 

P •:'l l- ., C • 1 'T t. 1 t t ·i.. 
0 

.. • c· 0 

o:i.: one 01 ·u.:ie ounc1. 1.1en.9 
1 J:li:::: ::i..wyer a·· 11'8 preVJ.·Jl1S nc:.:.::.ring ·:u1 

June, 19£±4-) prGsentccl a weak co.se. n 

14ith r(-) e·1Jt.:)ct t·J +.h.::::1 +,,r,.-..e, of' ne::.i· u 1·"t·~o· r>0 00· ,;:i t. ·f-1,-:· '')V.; clenc 0 sl1.o-rnrq ., ~' ...... •.J .J ~.~ •• -,., VL/ .l·' ' .. ·- t'Jl.J..1 .!..l. 1...L, .!.-i;;:; I;.; ..l.. ,,o.:; uv..., 

tha.t a ri~i·11g s~n·t~ 1 ~ i·~ i~~1·n-l·-~1~Lt~a~ i·~1 +~L~ ~i·ci"11i·+v ~ s·~r~~~LCl~ o·r~ --'-L ~ . ._ v ... ~ ..J..-...... •- ,!.c,~ J {..., .;_.L.I ~· J. . vL \;:..· V l.J} ' C.l. V · C . .l. 

about ten bungalows s.cross tho road· arc rt:n1ted fo~ the stumacr . SC-'; as on 
'and that s~veral of the ~roperty own0rs, viliose hoLles were pre~iously 
chnractcrizc~d as uf the "estntetr type in -tho· priGr appeal case, also­
lec~se them during uany raonths o.f the y.::ar. W111,.l2 21,d1D.i tting that 
these:; factors dj_cl· not necessarily convert tho neighborhood· to a 
business area~ the Councilwen testifieJ·that they felt ttiat th0se 
encroncl:m1ents in the v:Lcini ty reducec~J· tO' a conslderabl~~ extent; the 
tthighly residentin~..H character of the nci:Lg-hborllood. · 

111he qr.'.oY1;bc•r c~ Of t"h1,-::o lnc '11 a·u·i'-}-io--...\' .i-,- f·ur" t}-·1e· ..,... t·::i S .i-i· f-.1• r:.1 ·1 + °k•!A + ~ t J. ~.1.:,,.., •• v ...;i .......... ~ 1,;. .. c. ,1.:. l..L'vj • .... J • ._? l~ __ ._...\..L v.:.J.cLv;J··.:::t 

the July 19~4 meeting, a p~tit~on .favoripg th8, issuance of the · · 
license a:ncl bear1ng s0r:10 twq hmic;l.rod sl.gr/atures was lYcesented. In_ 
addition, various residents had perSonnlly··approache~ s8veral of the 
c,uunciluen b0~wec-m the r::teetings of Jm~1.e and J"uly 191±<1 and urged the 
approval of the application. · 

In the prioi". ap1)eal (.;e:1se;.i the bur·den. rested u1;on the then: I 

a1Jpell2rit Wanni;':l D·::.'liT·!vo tt"'' ~)Y"()'"\f'-·~ '·t·~1'"·r: "t't1!·')' ~)01-i·· ilil nf' ti'··1° l··-,c 0 l J. ' • .•. ' .I. • - ._. '-' ii ..... '' .... J:· - v .. ,_,_ ~ . ····~ . '-"' __,. u ....,, .. v ... ..... • ....,. \::.\. 

Coun°-i ..L-' i· n. u,:" (:in.,.y- ·1 llP' 't-., '::-.T• a 1'! ')] -j c·!"lt" j \)" Y;\. nr,a (:• 11··1r I.') ··1 c.• ·-;r1;:i 1 '1C.· rnlr.j..:. C' i' tU"ttJ.' ("ln . '-'-:• -' .l. ......... l:l · ..lV.... !: .. J... ·- ~..t. _, J..'..!. 4JV • .._, ... ii.J.. .. ,_.c~~l_;_ ..... t.f,.J \> o .L.1..!...,,.4..- ~ C .. , 

in the instant o.ppeal, ir:> revers·ed ~ .. It is· nov.; incu1J.bent .upon the 
appellant prpperty·. ovrners to sust2in the burden of snowing an abuse ,· 
of discretion c.m the part of the local issuing authority ln gro.ni:,ing 
the present apiJlicat:Lm foJ,~ licenso Cl Unle~1s this burden is r:iet, tr10 
granting of the ~pplicati0n oust be ·considDred reasonable Cl at least 
• .L.1 }- • . 1 ' . , "'' I l . f '.1 • . ' • , • " 1 -; . in L,llO o.usence, as neru, 01 c::.ny. c ':i.arg-e .o· o.iscrimina tion; or oac 
faith against the mc1:ibers of: th€~ j_sBuine authority~ 

. I 



PAGE 4~ BULLETIN 663_ 

·Were r· a memb~r of the 166al auth6rity~ I ·might well have cast 
my vote.in· the negattve. However, there is room for latitude of 
opinion in cases of this· kind. My· function on appeals of the type 
now before me.is-not to supst-itute my personal oplnion for that of 
the ··issuing authority. but rather to determine if reasonable cause 
exists -for. its opinion.', ·and if so, to affirm irrespecti V<~ of my per...,._·. 
sonal view, on the subject.- purry v. NLargate City, Bulleti11 460, . , 
Item 9; _ North~nd Tav?,rrt, J;nc. · y~orttwal&.J_ Bulletin 49t5, Item 5; 
Mulcahy v~ _Ma2J.ew9od, Bulletli1 658, Item 4. ·. · 

Giving due consideration to the evidence produced .before the 
Council at its July. 194·4 meeting cqncerning the true character· of · 
_the neighborhood, the almost complete absence of any improper con­
duct for more than four years last past and the substantial sentiment 
in favo:r ·of the is~uance, I cnnnot say that the only conclusion open. 
to the .Council was to deriy the applj~cation. That being so, neither·· 
can I ·say that its action in voting to grarrt the application is so · 
arbitrary and unreasonabJ.E; as to· amount to an abuse of discretion · 
warranting a reversal of its aetion. · Cf. How~-i.rd___y_!~'?_om~rs Point_,_ 
Bulleti:p. 193, Item l; Nm:_~lis.n .. <i_Tay .. e!-'14.Jd~ v. Nor_tl)val_~ supra. 

Accordingly,· it is, oh this :9th day 6f April, 1945, 

.· ORDERED, 'that the petition of appeal b(j ·and the same is hereby 
dismissed. 

ALFRED Eo DHISCOLL 
Commissioner. 

3. DISCIPLINAHY PHOCEEDINGS - PERMIT'ITNG TEE CONSUMPTION OF ALCOHOLIC 
BEVEHAGES DURING PHOHIBITED HOURS r. IN VIOidd1ION OF RULE 1 OF STATE 

., .REGULATIONS NO. 40 - LICENSE S-tJSP.ENDED FOR A PEHIOD OF' 10 DAYS, 
LESS 5 FOR PLEA. 

In the Matter of Disciplinary ) 
-Proceedings against 

WILLIAM CHARLES WAGNER 
T/a WAGNER'S INN 

) 

' Cor. TJnited States Aveo and ) 

Berlin Hoad 
Gibbsboro, N. J., .) 

Holder of Plenary Retail ConSl,unp-- ) 
tion Licens~ C-1 issued by the 
"Borough C0uncil of the Borough 
of Gibbsboro •. 

\ 
) 

- - - ·- - - - -- - - - -- - - -·- - - ) 

CONCLUSIONS 
AND·OHDEH 

Wi.LLiarn Charles Wagner, Defendant-licensee, Pro Se. 
Harry Castt.:;lbawn~ Esq. :1 appGarlng for Departmen.t of _Alcoholic 

· Br:verage -control. 

BY. THE COMMISSIONER: 

Defendant plE~aded !lQ.::11: vul t to a charge that he- 3old, Berved and . 
deli vereq and · ~llowedJ per1~1i tted and suffered the sale, service and · . 
delivery of alcoholic beverages and permitted the consun1ption thereof· 
on his licensed premises after twelve o relock rnid:riight f:)aturday and 
before 7:00 a.m. the next morning, in violation of Rul~ 1 of Stat~ 
Regulations No. 400 

On_the morning Qf Sunday, Marc1Yl8, 1945;9 at about 1:20 a_.rno, 
agents.of the State Department of Alcoholic Beverage Contr~l no·tic~d 
that defendant's premises were fully lighted~ 



.l;)ULLt.:'l'lN bb6 1.,1::\.\.AW 

Inv·es~igation made _by them disclosed that .five persons were in 
the premises, at least one of, whom was consu.niing alcoholicqeveragos. 
It was adrn:i,tted that at least two others of those present at 1:20 · ··.·1.­

a .nr. h'o,d been serve(f e .. nd· had conswned alcoholic be"'"Jerages. ~ 

·Defendant alleges that· he had cl.oscd h~:s _premises ·to· thf::· · 
public promptl~{ q,t _twelve b ''clock midni.ght Saturday,. March 17; that; 
those present other than hin1solf vvere his wife· and three qnploy,ces_ , 
(one' bartender and two waitre~ses)' and tl12.t the. apparent·, act:ivity ·. 
was a result- of his practice. of permitting hi=-s employees foo.d. afi¢l -~ 
·drink· (alcoholic or non--alcoho1ic) after clo~ing hours, without . · 
cho.rge; that ordinarily thls activity ·would, have· .long since bcsn / 
OVi3I' had he not been di.scussing certain alt.eratj_ons in 11is pI·emises ; : 
wi bh his bartender. Each of the pt)rsons prese,nt was _identifi.ed by ' · 
the S-tate Department agents a~nd ·was proveQ. to ·be·· J-isted as· a bo.'na' 
f·ide Gmployee Of tl:H:~ defendant in his, licensed business and Cai'rled 
on his payroll and. social security records. 

pefendan.t further so.id· thc::tt, hn.ving closed to the public .. 
promptly at twelve, he b·Jlieved th:it he wa~ obeying,,~he, regulatiot).. · · 
tc the full ineaning of both its spirit and letter. · 

... 

. It is, howev0r, to be notecl. th~~t even o. gift of alcoh:ol·ic · 
beverages by a licensee is, undEn' tho law, a sale (;t;.. S. 33: 1-1 (w)), 
and thqt, in any evcmt, consumptio::::i ;of o.lcobolic bel(erages vvas ,per-. 
mitted during prohihit.ed hours-o 

I must find defendant.gtii~ty. 

The sus.pcn~iGns heretofore 1.mposed for violation of State .. 
Regulations No. 40 resulted, ~~ general; fro~ charges th~t bot~ 
Rule 1 e:1nd -Rule 2 of sa.L.l Re:~ulations had beeri violated.· .Hovw·~i0r, 
in ReJ.£1UarchiqJ.. Bulletin 662, Item 1, I di:smissed .the' charge' based ·, .. 
on Rule 2 of· said Hegula tions and imposed· a susDensh:rn. of ten 'G.l.-1fs · -: ·. 
because consuruption ,had been permi tt(:d. i1:1 viola ti.Jn of· Rtile l _¢f · 
said Regulations. In . the. present cnse. I she~ll s_uspr:md .defendant •s 
license for ten days·,. ·with a remission Qf five _c:.ays ..±"'nr the:: plea,-'·· 
making ·a net. suspensi•x1 of five .. do.ys" Th~s does n .. Jt. ~nd_iqate 'J:riY . 

l • l 1 • .p :1 • ~ •. . n • • . c.t10.nge in IUY ·gEmera_ po...,.icy o~- suspqna1;ng a ~~icense r :J.r .a nr1np;:1urn : 
period of fifteen clays .where ~-;ales to the pu.blic during .Prohibited. 
hours ar~ invol_vetl. · 

Accordingly, it is, on this .9t~:day _of.April, 1945~ -

ORDERED, that· Plenar·y Heta.il Consur{1ption License .c-~1,· issued 
by the Borough Council of the Borough of Gibbsboro to Willi~m · · 
Cho.rles Wagner, t/a Wagner's Inn, for premises at ·cor. United Statos 
Av0.o and .Berlj_n RJadJ Gibbsbo1~0,. bu and the sq.me is hereby sus1:)ended . 
for a period of five (5) days, cm1im(ff1cing .. at 12:01 a.m •. April 16, . · 
19L.15, and terminating ·at 12.:01 a.i11 • .April 21, 194:50 · · · · · · · 

ALFRED E~ DHISCOL:L 
Coini:dssloner. · · 

' I 
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4. · DIS.CIPLINAR-Y:. PROGEED.HiGS -· CIJUB LICENSEE - ·.FALSE .. J\NSWER.' JN:·:.LICENSi_­
APPLTCATION:·coNCEALING. MN1~ERIAL FACT _; AIDING·.~·ANJY AB.ETT'r'NO ~NON-.:: 
LICENSEE TO' .EXERCISE~ THE lUGHTS. AND. PRIVILEGES OF'. Ti-IB °LICENSE -
ILLEGAL SITUATION 90RI-rnci.rED. -. _T.JICENSE. SUSPµNDED FOR A'. .P"ERJOD. ... OF 
10 DAYs:· . .· . . .. . · · ~ ... 

.. .. ' ' ., 
1 .: .• ; • , .• 

In th~:Matt6r oY.Di$cfpii~ary 
.pro~~edipg~~against 

PLAINFIELD GESANG & 'TURN· 
VEREIN, . INC o . 

.220.Somerset.Street' · 
No.rth .: Plainfield~ N. J •. ' . 

.) 

' ) 

) 

} 
·I 

CONCLUSIONS 
-AND ORDER·· 

. . . . . . . 

' . Hold.er·· ,o·f ·"ci1ib ~--Li .. cens'(~ · CB~l · 
issued 'by ·the .Borou.gi.1 Council . 
of the Borough of North 
Plainfie-ld:. 

...... ... . ~ ...... .. 

) 

') . 

' - -.. ·~ :-•. - -··, ·:~· - .-; -. :-:" . ~ . ..:... - ...... '.' 

Jobn w •. Lyness, Esq. ·:arid. :iose:ph I. Be.cJ.c.11, Esqo ,- · 
. . . · Attornoys foi"' Defenc}ant-li;c.ensee.. . .. .. · 

Edward ~F:_. · Ambr:ose·, ·_Esq~.,- app.ear1ng .for ·nepaitm~:nt of .Alcoholi.c 
·· · .... , · · Bevcr~':lgt:. Control. · · 

... ,·' 

\ ' .. 
r_ .• 

. The defendant pleads !lQll vul t to .ch.:Tges t.hat (1) ·_ lt fals.ely. 
concenled in its license application~hat Fritz.Haeussl~r :(Friedrich 
or Fred,Haussler) had an interest in its license and business; and 
(2) since September.l~ 1941 it permitted·Fritz Haeussler to ex~tcise 
the right~·., and privi~(~ge·s o.:f i:tr3 license • 

. ~ :The d_epa_1,..·tme11t21. file· discl.os.es that .-defendant clup ~~µs ........ .. 
. organized .in 't hG 'y'ear 1888. arhl has held a _club liquor li.cense ·each 
year ·since·'i933 .... It. appears that -in 1941 the club was. losing money· 
in th~ .:opcr_a.tion of the liquor liar_ and, on ·aG.vice of un attorney', 

· ?tP agreem9nt.· was drawi1 up-~whercby _one Fritz Ho.eussler was to. operate· 
the ba~ .. tbere~fter. The rigreement provided that said.Fritz ·Baeu~sler 
was tO: :pqy ·.a , stipulated sum of' r11on9y each monJ~h to · the club and, from · 
the residue ·t&k~h,in froci the ~ale. of alcoholic beverages, .~as to 
pay ths cttr·:r·ent e'Xpenses and bllls incm··red, ret~in:ing the balance, 

·if any:; for his ovvn use. 

Wh~n' the· 'f1ature ... o.f the charg~~ was expl~in2d-, the defendant, 
tlITough its duly elected.officers, rescind~d the agr~ement afo~e­
mentioned· ·in· its entirQ.ty· anJ. :Lmmecli.ately discontinued the unlawful 
prq.ct_ice .• 

Inasniuch as the_ club _acted: upon the. rldvice ·Of ·an attorney, 
' there appears· to' be r10. clelibera.tG intent to· eircumve.nt.. th2· Alco­

holic Br~.werage Lavvo . It might bo added that the attorney who drew 
the agreement is not the same attorney wl19 appt:-::ars f'or defendant in 
this· case. · 

The defendant h~s no previous adjuCicated record. Under all 
pf.the c"ircwnst?-nces, I shall suspend the defendant's license for a 
period of ten days. R(:; Crisconzoi. Bulletin 611, Item 11. 

Accordingly, it is, on this.11th day of April, 1945, 

ORDERED:; that Club LicenseCB-1, issued by the Borough Councj_l 
~f the Borough of North Plainfield to Plainfield Gesang & Turn 
Verein, Inc., for premises 220 Somerset Street, N0rth Pluinfield, be 
and the sarae is hereby suspended for ten (10) (lays, comm6ncing. at 
12:01 a.m. April 17, 1945, and terminating at 12:01. a.m. April 27, 
1945. 

ALFRED Ee DRISCOLL 
- Cor1mlis sioner c 

By:· E;dwnrd J. Dorton 
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5. DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOLIC BEVEHAGEB TO It l~JIINOH., .. · 
I.N VIOLATION OF H. S •- 33: 1-7?. AND RULE · 1 OF STATE .hEGULATIONS 
NO. 2Q - LICENSE SUSPENDED FOR A PERIOD ·OF 15 DA.Y.S 51 LEGS 5 FOR. 
PLEA., 

In the Matter of ~isciplinary 
Proceedings against , 

) 

) 
IRVING ME~CERS. and FANNIE SCHULMAN 
642 Broadway ) 
Bayonne, N •. J., :J 

Holders of Plenary· Hetail Constm1p·­
tion License C-~3 issued bJ the 
Board of Cornm:l.ssioners of the 
City of Bayonne. 

,;--------------

) 

) 

) 

CONCLUSIONS 
AND OHDER 

I:cving Meyers, Esq.,. Attorney for Defendant-licensees.· 
Anthony Meyer~ tTl' ... ? Esq., appeari.ng for Depart.rtfr:;nt · of Alcoho'lj_c 

Beverage Control. 

Defendan·t-llc.ensees plead non vult to charges tlia.t aleoholic 
beverages were sold to and. permitted-to-be consumed b,v a minor on 
thcl-c· l.:Lcensed· premise~J, ln violp.tion of Ru s .. · 33:1-?7 _and Rule 1 of 
State Hsgulations No. 20. 

'.11he tnvestigati.on made in the instant Cape disclo'ses that on 
April 2 j. 19'-'.15, betwecm fi.fteen and twm1ty drinks of whlskey were · 
served t~ and consumed by Scama1~ James -· .. -:~-, ·1;ineteen years o.f a'g~. 

~ Def 1~)nda:rits have no previous a.d,jucUeatccl record. ·.:The fact, 
howev~r; that th.e minor was permitted to consum(.-; so large ·a quantity 
of alcohc.U..c cc:;verages warrants the' in.mo,sition of a fifteen .... day 

. ~ I 

pena:..ty. Fiv.e cla.ys will be remtttcd bocause o:f the Q2Q v.ult plea, 
leav:Lng a net· su..spenslon of ten dr~~y;:;;. . · 

Accordingl:v, .it ts, on this 11th day of Aprll, 194:5,-

0HDEHED, tha.t Plenary f{etaj,.J.. G.onsufr1ption License C-83., issued 
by the Board of Cornmissioners of the- City of Bayonne to Irving, 
Mey2.rs and Fannie Schul.rr1an, .. fo:i." pri::;;mis(:~S 642 Broadway_,· Bayonne~- be· 
and the same j_s he:reby -suspended f'.Jr a period o:f ten .(HJ) days,· · 
commencirig at 12: 01 aim .• Apr~il 17, 19~J5, and tia.rminat:I.ng _at 12: 01 
.a.m. April 27, 1945. · · 

ALFREb ~· ~RIS60LL 
Commis Sl'Jn.er .. 

·By: Edward Jo Daiton 
Do pl:~ty qommi s sior~er. '! 

\. 
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. 6 •. 'DI.SCIPLINARY PROCEEDINGS .·- FALSE.· ANSVJf:l{ IN LICENSE. AP~PLICATIO~ 
· ·CONCEALING lVI.ATERIJ\..L" ·.FACT, IN_ VIOIJATIQ~J OF . R. ,, S ~ 33·: i:~2·5· ~· . 'ILLEG.AL . 
. SITUATION ·COR~ECTED .:... LICENS:E SlJSPENDED, FOH. A PERIOD. OF 10 PAYS., 

\ ' 
' 

\ , . ·, 

. ~ \ . . . \ In. the. 1v1a,tter of Disciplinary 
~r~ceodings agains~ 

) 

). 

) ... 

_, 

. I 

.J) \ 

) .. 

1 ' 

. , 
:,!'. 
. ... 

CC)NCLUS~ONS­
AND ORDER·, 

.-· 
: I ~ 

\· - .,... - ., - - - - - - .... - ..:_ - ~- . ..;._·) 
·1 

Dan,:ie1 · Lichtenth3..l., .Esq·o, ·A t~.:;orrn~y for De_f endant-licensee • .-
. , Har,ry Caste~baum, · E~q·.;-;,_ · appe&rir1g f:9r· _Department "of. Al;co.holie. 

· · · · · · Beverage Cont_rol. · · 

Defendant pleaded non vul t ·to the following · t'"!harge: . · 
. -,. .,..__ -- . ·. .· . ~· .-~ ~ ; 

"In y~ur application. r°ile·ci·. viith tfre · Pedbe.rt'.o'll · Tov~hs.hlp .. 
. Committee, · uporn which .-you f1r·st 'Obtaitrnet·· y.o.ur plei1.ary ·re.tail 

cb:qsumption license, .effectivo Ju,ly l~ 194;·1; for premises ' ... 
rW/S I.so.kehurst Road,, Pei.il?erton· To'~vnship,. you ·f?..t~.ely stated ·_.. 

\,', - .. 1No ~ in answer to· Q.uestion ·31.~. which ask.s :- - ·1Have you agreed 
·to p~y ·any·. empl:jyee, or ·.:>ther ... person, any percentag_e_ of the. 

"prdffts der.ived .froiP.·the··busim;ss. to· be ··e0xiducted under the 
:_··· l:Lce_ns,e appii.ed for?.,, · wher~~i.s · i~1 ~:ruth .~nd fac·t .at the tim~-· 

o..f such ·'q.pplication and · con-~j_rn,iously, thereafter· ur1til · · ._-
. :Jari~ary _ l, 1_945~_ you· h~td ·an agreei:1eJit w:i,. th Li bro. Bona~i, 
· ~1~1ploye_d .. by yo.u -q.s manager, to pay 11irn · 5Q per ceµt of the . 

- pr~of-i ts .of the' licens0d b1islness ;·.such false stateraent beirig·. 
i,n Violat·ion of R. s. 33:1-25.n · · · · · ... · · · . · · r 

... , • .,, -
1 

• At a heating ·held here.in as to the n1ann.er. in ·which the bu·siness 
_is presently· being ·:conducted," defenqapt te.stificcl. that .the e.greern::nt 
W;~ th .Libro B,onanni had <been cancelled .,on· January· 1, 1945, a . .t Which · :-

'. ,' time· Bonanni severed ·.al.l connection _with the~ lic,ensed pre-iJ.'.iises. - ... 
· J?efendant further· testified that ~i't the present ti111e. he rec€1ives. ·all .". -~ 
t!1q' profits -. . .fror~ the SC3:le of. alcohplic. beverages. at. his premises_· .... · . · · 
F-:rom the evide_nce· presented,- it,. appc.:;ars thnt' the Ui."'ilo:wful ~situat.I-on·· 
has. he~Ii corrected~ · 

·, 
. !c 

. Ap1~licants for liquor licensq.s nnist learn t0 answer each 
- " question in the.· appli~Cl:tiori. frankiy and honestly. Be.caus"e of the 
,·ral~G statement in the· aPl)lication, C.efonc1ant rs license will 1~e 

1 _ susp'enC;1~4 ·for a peri_od of ten d0-Y s. Ee Wood~· Bulletin 676, I ten 7 •. · 
'·. . 

\ ~. . Accordingly, it is, on· .this 12th day of April, 1945, 

\ , ORDERED, ·that Plenary Hctail Consur:1ption Licen~re C-16, issued 
_ by' the Townshi~) Cor;lini ttee of the Township of'· PeLlbe.rton to 

'Noah Kuensell, ·- t/a ~ig •n Whistle Ir;i.n, for prer:iises W/S Lakehurs·t 
Road, Pe1liberton TownshiiJ, b;e · and the samo is· hereby suspended for · - · 
-ten (10) d.ays,"·comraencing at 12:01.-a•n.April<J.7., 1945, and,-terraina.t-
in~ at.;12:01 a.m. April 27,_1945. · · .. 

( . 

\ . 

• 1- _I 

.ALFHED E •. DRISCOLL-' 
Cor.m1is sioner1 • 

I 

· :qy: Ed vva,rd. J. Dorton 
- · pop~tr CorJmission~r. 

. (" -
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.7·,,·.· :·FAIR TR.AD:g - OPINION OF THE UNITED ST.ATES SUPREME COUHT IN THE 
'CASE OF UNrrED S.TATES v. FHANKFORT1 DISTILLEhIES.? INC .. ET iiL.;; 

. ))E_CIDED, lVlAIWI-f 5 ~· 19<15. . . 
•' 

H1J1r .. ·Justice Black .deli v~red· the opinion of the Court·: 

. . · -~~e~pondents· are ~~6Quceri, Wholesoleis, an~ retailers, 6f al­
c.ohcilic bev.crages ,. wh.J vve·re indicted· in a Peder al c~istrict coi;i.rt for 

.· having. co:ris.pired and e·~r:1bif1ec~ to restrain comner~~3~ :Ln v~olation of 
· § · )~ of' tge Sh.e1:.uah Act_ as e:1.nended •· . Q"uly 2, l89QJ · 26 Stat 209, · 

.. c 64?; [J~ugus·t 17, 193Jj. .'60 StL1t 673.:1 · 693, c. 690, · 15 USC[-i § l ~ 
)l: FCA ;title 1.5,. § .1·. ·.Their deuurrers and notion to. quash having· 
been ;·oy8r}.:'uled, .re.s~ohdents· pleade~~ nolo ·contendere to cme count of 

· tti.e j_nc1i.ctuent. On thes·.e plea-s ·they were acljud.ged guilty. by· tho 
· Dis'tr.ict Cuv.rt ci.~d fined~ 47 F f~upp 160. · The3 Ciroui t ·Court of 

A.p1?e.o.l~, r ev.cr ~me;_, on the · ground that the indi ctnent failed ·to ·show 
,. that. the ~'~:ms.piracy charged was in r(jstraint of i nter·sta te. co1!n~1~rc8. -

141;J; F' (2.~)" B~4.- . 'l'l~e ·~rJ~ortance of· tho questions involved proupted 
u.~'. t<?, gran_t Qer.tiorari •.. 

t~The indict1aent allege.ct that 98~~ of the spirituous liquors ·ancJ. 
'.8Q% .. of ·the W'ines co11sw11ec1 in Cqlorado were shippe-d· ther.e f~om other 
states •. The- aimual s"l1ipj:Jcmts into t_he state were 1,150,000 g.2llons 

. o~ liquors ancl 800, 000 gallons of wix1e... Severity-five per cent ·af · 
·.these bevGrages were hancq_ed by th(~.: defendant whol.esalers. Re:sp;)n­
dents w.ere charged with ·cohspir:Lng, in vi.olation of the SherEian Act_,­

"to raise, fix anc!., iwintain ·the :vetail prices of all these beverages 
·by rnising; fixing J and ~tabiliz.ing re'tail warln13~s and r~1arFJns of · 

_ .profit. · · 

· ..- ''To .accon1;lish th~ objects.~~;~~~··:.:Mi:e ·conspirqcy-, ·it· i,~ i:&i~:ged-
; thf-1 t ·they adop:ted the following course of· action. All of the 
r·espondents agreed anongst the~.JSelvGs to·· (1) discuss, agree upon and 
adopt arbitrary non-c0spetitive retail prices, uarkups, and oargins 
of profit; (2) defendant retailers nnd wholesalers agreeG to persuade 
and coopel prodµcers to enter into fair trade corrtracts on every . · 
type and brand of alC()holic beve~age ·-ship1;ed into ·the sta ~e, therel)y 
to e.stablish arbitrarily high an(l non-co.:~J.1?9ti tive retail uarkups c.nd­
L.largins- of prof1t, ac;reed u~J0n by defendants; (3) the -reta,iiers' were 
to prepa~e antl adopt forills of fair trade contracts, and agree with 

·producers and wholesalers upon' these forns; (4) a boy-'cott prograi-;..1 
was 'ri_c.1optec. by all of' the defendants-, w.1cler vv-hich retailers woul¢. 
refuse to buy c:my of the beverages solcl by wholesal;~;r-s or ;;roµucers , 
who rE:~fu-sed to enter into or enforce. coDpliance with the. ter;~1s of 

. the p~ice fixing agr~eoents, and non-cooplying retailers w0uld b~ 
denied ·an opportunity. to buy the -goods of the defEmdant proc~ucers 
arid wholesalers." Machinery· was set up to 1"1ake the boycott progra:d 
effective. · 

"The facts alleg8d· in tht.J incLLctr:ient, which stancl ac1El1 tted on 
denurrer, and on . :thE:: r,1lea of nolo ·contendei·e 2 . indica tt~ a pattern 
which b~ars all ·the ~arwarks of a traditional restraint of trade~ 
'I'h,:; po.r~ici};mnts are prou.ucers, uiddl01:1cn, and retailers. ·The.y have 
agreed auotig theLlselves· to ad6pt a singlp course in uaking contracts 
1.1f sale and ~o boycott all others wh0 would not aJ.o~;>t the sni.:1e 1 

course. 

"The effect, anG. if it w~,;:re uateripJ., the :;:m+pc°Jse of ·thE; co1J- . 
bination charged, was to fix prices.at an artific~al 10vel. Such 

__ ..;.._,.,. _______ . ____ _ 
1

323 US__,..., ant_e, 88, 65 S Ct 132. 
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, combii1ations; .. affecting comnuorce .among. the ~~~tates, tend to el~minate 
competition, ~nd.violat~ .the Sherman Act per se. United States Vo 

SocO~!-Vacuu .. m Oil Co. 310 us 150:> 223, 22L1, 84 IJ ed 1129, 1168, 
·1169, 60 S Ct 811,, Price maintenance contracts: f.all under the:~ same 
ban. Ethyl Gasoline. Corp. v. United_ States, 309 US 436, 458, 84 L ed 
852, 862, 60 S Qt 618, except as prcividod by the 1937 Miller-Tydings 

.Amendment.to.the Sherman Act. 50 Stat 693, c 6BO. The· combination 
charged against respondents ·does not fall within this exceptiono It 
permits· the seller. of an article vvhich bears ~li.S trademark, brand, or· 
name, to prescribe a minim1m resale price.by contract, if such con­
.tr'acts are lawful ln the stat2 v.rhere the resale is to be made and if 
the ·trademarked article is in freQ and ·open competition with. other 
articles of the same commodity. This type of ·'Fair Trader ·prica 
maintenance contract is lawful in Colorado. Session Laws of Colorado 
1937, c 14G. Bu~t the Miller-Tydings Arrwndment to the Sherman Act 

-does not per~it combinations of business ~en io coerce others into 
making such contracts J 8.nd Colorc'.ldo ·has not attempted to grant suqh 
permission. ·Both tht.;: Federal and state 'Fair Trader Acts expressly 
pr:-ovidc that , they sh::i.11 not apply to price niaintenc.nco contrr;~cts 
among prodncers, wholesalers and competitors. It follows tbat what­
ev~r may be the rights of an individual producer under t~e Miller-. 

·Tydings Amendment to make price maintenance contracts or to refus~ 
to sell. his goods to those .. who will not nakc-; sucl-1 contracts, a com­
bination to com~~l price maintsna~ce in con~erce among ·the. states 

' violates the SherEian .Acto ··Uni·bxl States v"' Bausch & Lo Optical Co .. 
321 US 707, 719-723, 88 L ·ed· 10f:~·1, 10i33-1035, 6r.1 S Ct 805; United 
States Vo Univis Lens Co~ .316· US 241, 258j 253, 86 L ed 1408, 1419, 
1420,- 62 S Gt 1008. GonsequcEtly, ·res;)cmdents were properly ~on .. , 
victed., unless as .they argue, the:Lr conduct i~3 ':not c·overed by the 
Sher_41an _Act, either because the p~~i.ce f'j_:x.ing applied only to retail 
salc~~.;.;--trvhich were wholly j_ntra'tft~~~-~ ·or because 'thi:.' stater s power to 
control the liquor 'traffi.c within 'its boundaries r:iakes the Sherman 
Act in~pplicable. . 

, HThese tw,) questicns thus pcsed rel.ate to thu extent of the 
.Shercian.Act•s application .to tra~e restraints res~ltirig from actions 
which tnke- place vdthin a state., In resolvirig thew 3 there is an 
obvious .ciistinction to be drawn betvvet::n a cci1J.rsc of c.onc1uct wholly 
within a state and conduct which is an inseparable element of a 
larger prograra dependent for its success upon activity which·affects 
cormilerce between the states. It is true th:it· this Court has on· 
occasion determined that local conduct could be insulated. from the 
operation of the Anti-Trust laws on th~ basis of the purely local 
aiiilS of a combination~ tnsofar as tho.se aims were not 11otivated by 
the purpose of r(3s-training eo1w.0erc~~ 5 and wherG the 11:teans used. to 
,achieve th2 purpose did not dj_rectly touch upcn interstate counE;rceo 
The cases relied. upon by resi)ond.cnts2 fall vvi thin this category .. 
All of them involved tlw application of the Anti-Trust laws to cou­
binations of businessmen or workers in labor disputes, and not to 
intorstate commercial tra:nsactions. On the other hand, t11e sole 
ultiri10.te object of respondents' corr1binntion ln tht:; instant ca;;H; 1Nns 

\. price fixing or· pric·e maintenance.· Ancl with ref(2rcnce. to cor;inercial 

2Industrial Asso. Vo Urd.ted States, 2GB US G4, 69 L ed. 849, 
45 S Ct 403; Levering & Go Co. v. Morrin, 289 US 103, 77 1 ~d 1062, 
53 S Ct 549; UniteC Leather Workers Internation~l Union v~ Herkert & 
M. ,Trurik Co .. 265 US 4:5'7, 68 L ed. 1104:,9 4,± S Ct 623 9 33 ALH 566; · 
cf LGcal.167, I.B.Ta v. United States, 291 US 293, 297, 78 Led 804, 
808, 5•1 S Ct 396; and Uni tecl States v ~ Hutcheson, 312 OS 219, 85 1 · ed 
788, 61 E Ct 463. 
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· · t,rad~ res.train.ts ~uch. ·as thes_e, Congress, in pasfdng the qh~::rii1an Act, 
lof.t~.~no areci. of its constitutional povver unoccupied; it 'exercised 
all the. pow.er .it .. posses.sed. t Apex: Hosiery Co. v IJ .• LeadE~T, 310 US. 1169 9 

.495 ~ .. tJ.;1 · L ec~. 1311_, 1~24,. 60 S Ct 982, .128 ALR 1044. 

-"Tne :fact th~t the ultimat~ object of ·the conspiracy ehargod . 
was the·· fixing or. maintenance .of local retail prices, does not of . 
itself. ~~move it from the scop~ of .the Sherman Act; retail outlets. 
have oi;di_narily been the object of illegal price maintenance 0 ° 

, What0ver was the ultimate object of this conspiracy, the means adop­
ted for its accomplishment reached beyond the boundaries of Colorado. 
Tho combination concerned its elf with the typE:~ of ~font:cact used in 

, making interstate salE°)S; its coercive power was used to compel the 
producers of alcoholic beverages. outside of Colo:r'ado to enter into 
pri.ce maintenance contracts o Nor did thG. boycott used merely aff·ect 
local retail business. Local purchasir~ power was ~he weapon u~ed to 
force producers making interstate sales to-fix prices, against· their 
will. It may be true, as has been argu~xl, that m1der Colorado law, 
retaller·s are prohibited from buying· from out-of-state producer~ ;i but 
this fo:ci;; has .~10 relevancy.· The povrer of retailers to .coerce out-of­
.$.ta~p producers. can be :just as effecti 1.rely exercised through pr~ssure. 
br01a.g~r,i.t .. to heo.r upo.n wholesalers. a·s though ·-u~.a retailers bruught\ such· 
pressurt:;_ tq b~ar: .d;tr(-)ctl-y upon. tl:v~ produccr.s. And combinations to · 
res~r~it;L;. by t:l' boyco~ct of those er~.gagec.~ in tnte.r~;tate commerc-2, .~ 
·tb;rql).g~1.,.sµcl~ indi:r-ect: coe_rcion ls pro.hibi ted by ·tr.~e Sherman Act:~·: 

"J~ is_,argued ·that the Twenty·-first- Ar~·~endment to· the Constitu­
tion. bars this -pr9secutiono. Tha)c, A~aendrnent bestm{cd upon the -st~ates 
b~o~d r~gulat?ry power.over.~h~. liquor·traffic w~thin th?ir terri~ .· -
to1"les.·~ Tt-11,as·no·t g:tiV•=>n ;-n-:'.'I <·t-::it-r:,,N -r1li::."1~·7•·v f"!LY'l(l oxclus·1 vr~ P')WPI" to .1,. • ~ ~, .. -. - .1 , '--6..L v- ... ~ •. ::> ·--" '~ ...... J l.-'-'-'-""..t.. a ....... .., ._ .LJ."" ,,.,,,., ... - ...... ._, ' \J .J. 

regulate the conduct of pers0ns doing an :LntGrstnte liquor business 
0uts:Lde their boundaJ.,1 ies •· Grant.tng th.:::: stato J s full authoI•i ty to 
determine -the conditions upon ~~1ich liquor can come into its terri­
tory and.what will·be dona with it after it gets there, it does not 
follow _from that fact that the United Statc~s ·1s wholly ·with.Jut iK>Wer 

_to regulatE~ th,3 conduct of thoBc v-.·ho engage in interst~1te trade out­
side the jurisdiction of the State of Coloradoo 

3 
See, e. g., Dr .. Miles Iviedico.l Co. v. Job.n Dci Park & S.,.Jns Co •. · 

220 US 3?3, 4:04, 5.5 L ed 502, 51'7, 31 S Ct 376; Ethyl Gasoline Corp o 

v. UnitE:d States, 309-us 436, 84 Ii od 852_9 60 s ct 618; United·· 
States v. Univis Lens Go. 31Ci US 2<11!). 2<ht±, 2<1:5, 86 L ed 140.8, 14li±, 
1415, 62 S Ct 1008. 

,1 

':.:Fashion Originators' Guil ..... : v .. FedGral Trade Commission, 312 
US t±57., 465,. 85 L ·eel 949, 953, 61. S Ct 703; Loewe v". Lawlor~ 208 US 
274, 52 L'ed 488, 28 S Ct 301, 13 Ann "Co.s 815. 

5car~er v. ·Virginia, 321 US i;31-~ . 88 L, ed 605, 6 1± S Ct 46<1; 
Ziffrin, Inc"! v • Heevcs, ;30s US l.c-'i'S, 12S8, 8Ll L ed 1;:28, 135; 60 s C:l; 

_ 163; Stnte Bd. -of Equalization Vo Young's Market Co. 299 US 59, 
31 L GJ 30, 57 s Ct 77. . 
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, · · .. · •.'The. SheJ:mr.n. ·A.ct. ;j.$ .. not being enforq.ed. in. ;"thi:-7,: .~ca.:~/~:.· :ir1 ·, .. s·~·~ri 
;:manner,. as to:. G.onfl:i:c·t. with the. law of. .. Color2"do. : :'f r10sE> ... c:0mbinatJ9;rn3 
~yhich:. :th~ Sh.er11~p.n ·A~.t·· ma~~es .illegal .·,j .. s ,··to :.pro·cl~1cers~·; .v.l~:~p .. les.ci:L:;e:\·.:s.f.·~:; 

' and ret.ailers ar:.e. ,e:XPI'ress,J.y ex'9.mpt·cd f:rom the. ·scbpt-?.· ~of th0 Fa1r:·::.. 
rrade Act ot Colorado, and thus havo no legal sr~nc:tion ·uriJ.er s'tate 
law ... eitheJ:':•·, ::: JiiJe: :.therefore ·do not ho.ve 'hers a .cnsc.; ::Ln ·:vvhJ,ch the. 
'S·l1e1·man .A,c..t.: :L·s;,:#P.plj_eq. to ¢1.efent t,~1.~ .. '·policy: .of' thf3 s.tate ,( . Th.~t .. , .. 
:wo.ul,d ...... ra.:L·$~. q:.µqs:ti.011.~·, oK mome:at :.w1ue,1~ ·::need "not. b:e deci.d.ed:· un.~1r ;t.hey 
are p.1~e.s.:ent.eg.:~J, :Thf$, :Judgwent . of· the, Circuit Cc)urt. of .Appeals:· ··1$· ·: 

.. ·revt;:L.~·-s_e.d: and that· ... q{ ·th\;; Dj_,strlct dour.t. j_s ·affirmed•; · · ~.. · ..... · · 
. ' : . " . . . . . .. . . . - . '. 

',' .,.., , •' - . /. • i' • -. : !, :_ . I ~ • : ' •.,, , •. 

, ·.'. .·. ·' ·; .. ; :uii·t .-i..S:. ::?.O· affir.1ii$d:. 
: ' . : •· .. ; ... '. ; ... ~ :. .: . ; :_·:. ( . . 

. , · .. ·HThc · Chief ... ·Justice· toq~ ·no:· pD.rt: in the .C..o'nsi_qe.ra~~f?~ or .. 
d:e.'Gis.~on. ~ . .Qi' .. ttiis ... :o"2s'c •. ·. . . 

. . ·. _, 
. _._:: ... (·; ·, . 

·· .. trJ!1r· ..... -,juc~tic~· .L'H'r-:1nk1~nrt;·r " co· .. ,; ... l,I'r·i.ng. · · .·· ~ ,...,_.. ~ ,. •. - .... ; .......... ~ .. '~. . .• ,,, . . . \._ . .• . "- - ' 1 _ '-:-· ,_ . - . -: ..,:) • ... · .... _ ..... ; 

. '. ;:·· .. :· ..... :~ .. :J·~"The ... T~rv:~1}··~y.-~i~~S..t. ".;'.\JJh~niment _.mo.de: .. a fundamental .c.hm1ge, "as ... ~·o 
... cqqtr,ol. pf the ·Ji.qlJQ·r trc~f':fj~c ~. in tile. co:n:stih1tiona:l re.la.tions 

... · b.etiween .. th~ .. :St.n.~.E!·? ·:~C:\f\d 11qt.:L()nal authority~ Before .. "~h~it. Amendment 
· · 9.=h?.'r.9gqrding ... :.if..hs i.rr~.e~l1:i·~·~::- of the Ej_ghtecmth A1i1endrrient · ~- ."alcohol 

, .~as. :·{o.;r ... C.Q!l;St.j~.tu~::l .. onql: .. purposo.s treated :tn th2 abst.ract ·.as· an· 
ar1 t-i c~lI::r .. Of ·COiilm· ·~~·rnt.-; ·J··u Sc' 1..; 1:... .. ~ ·pea·.I11 ·1+c ·:i·n('i .p· ·'J+a't .. r C)c . I\'=' 0 . ri:i· .... ~ilt. 

· .,...i.: : .. -v .... · ... _, ,_, .':·t; ., ...... v .. · ,.,-• .•. ., ..... .1...,-L'\.~. ~" ,l,,. ......... µ .. _ .1, • ',I.I . UC;J_•. Ai:J, '-~ ~.::>,1...t. .. ,. 

tl1t) . .J?C(~V:<i!~ ... :Of '.tl~.e '·S·~a:tt?.S to ... control the liquor.· traffj~c was subord~n-
a t n c"i t 0 tb· ,:::, . -J.·"" ·t· (.)' 11.1t ') ·1,.,, f ..,,,.. ··~ .. :: t" ....... .i .'=" ,.-i' e~ <".! (" i'> u" '~.< ~ C' + ""I t ,.::i l..; ~~1 ('~ c. . !;.:/ c• . ·":\ ·rnb"'o (~ l0 

(.J Q1 'i• n· ' ..... - , ... ~ - t;, I.. J. \_,t.:,; ......... ,~ a. ........ µ,_.. µ\,1{...i. -.... ..!...L ,._,.-.:> .._~µ c:... u. ._, • 

. ~.; tbq·.GornmE~r.ce.~Clq.use •.. 1J:J:1(?. ·Twenty-first AmGn.dr.1·8nt r.evc.rs~d .this 
.. ,.,,118gpl ~i tua t.:L:.in .bJ. .·s.1.1bo'rl.l.:trw. tl.ng- .. rights under the" ·cci111me.1->qc .. Clause . 

-.. ~~ .... ~~1e .. 12oy~e1~,.0f>:a .. .Stai1o"t0 C()ntrql:) and to co1itrol .effecti-J'2ly;· ·the 
. ~ra/f.ic .. 1n._,lfqlio1;. ,w:Lth:t.n its· borders o • ·T}.10': . C1)1.;lrse ·0:c·1E.~gb.l J~i~.tory . 
:- ·.v~'l1ioh ·made .·nec.ess3.r;/ .the 111N·2ntv.;._first Am(?ndmerit ln · ord-~r to. "rierm:tt 

."-~lje.:,$~C:l.t<?~-.:t·0 .. 9..?hti:01.:the liqu~r trr:.ffic, accbrcj_ng. to theJ.r'"'. .. hotfons. 
~o.~ ·l?.o+}7c.Y ... l~·2-ed .. f~')1n .. th? restri.ctions · up611 state· powf:~r ,\rvl~ich ·the . 

.. ~ 

. C0r1?P~.J::'.:C~ :Cla.qs.e ;·implie0. as to ordinc.try a1'ticles .. o'.f: c~J1nr~1Grce J · w~~s ' ... 
sllinEm.rized iri .u1y 0~:mcurr.i ng onin; 0'" :in r'.·1r·i-e~· v. V.!: rgini"' '32]" US 131 

'. J.39~' "8$.:t1,e(f"qd~;.---0i~, (3~i s ct 464i.~ ·~ ,_,l.. \· J_ • ; 

0 

. .J- - ·(_., · ~ · ' 

"As a iilatt(~r ·0r· cJi1stitutioric-~l lawJ the result, Jf ·tne· Twe·nty­
first Amendnent is that a St:xte· n1tw orcct any barrier it pleases to 
the.entry of intoxicating liquor~~L tts barri8r may be low, high, 
:)£', 1nsuri;:1oun-!;able ..... Of course,_ if a Sth:t:tJ. ch.Joses not to ~xercise 

.'fa}-· .. p.QV;;cr ;,f,~~·ll .lt ·hy .. !..1-:F· T-·r~::inty-·~~j rst .'.\,<1"~'n.(1·:":E51;,~ ;in(L 't,.- COritinUe .. t·::J 
'tr ~Lt ._ .. :.-i.:.~ ... ;·:·~ .. to~.-.~.·., ~-··;.~ti·_., rir.~ .· l j ;.:~~~·; q ·vii·ir ~~ .~~~~~ ~)"' ~~1~~~l·cL.-l.··~~ ~ -.L 1-ii :0 . o'lJ~r> ~ti·· ·'6. ~,f ·"the 

. u -·'."'l· , ........ - .~-.t.\..l, .Lu.;.\ .. J.. • t. l1 . '--'"· .J v ;c;; . 1 1;:;;_ c;t. U .. .i. .U ". '-

. " : .... 6 ......... ;: . : . ;. . . . .~. . . ~.:. . ' \ . . ., . 
.. <.···:TJ1? .C:0:l9ra.do·f~1.ir. TraQ.e Act, 1937 Colo Sess 'Laws, .. c 14:6 .. ,. pr.o7 
vides that under certain .. cond1 tions ·s,ellcrs of com.moditie·3 ·'cah ... · 
contract with buyf;rs' 'ri'o'.t to 1~ese1i"~ ~1ncl' to require. subseq·uent 
purctia.s~;r·s .not .. t .. o.~ r.esell, ,:.µt le.s.s . than. ~che .rninirnUFil pri.~e stj/pul~ted . 
'Qy .. t.l~e ;s.~l)-GP.i ... ' · ~.u:t _t~qc~.~ 'A~>t. spec.if1cally· ph:5"v"i'<Ies .thB: t it sh,all,, .not 
a.pp1y..·: ts:i. h,o.:riz.011tal .agroerJ:ents'.~· 't.o . o.ny contra,G.t .,o'r ap;.rc~enierit· ... ! 

betVveen or among producc~rs or between or among· Vvho'les·alers. Of ·'b'eif'Ween 
or ar.10ng retailer·s as to sale ~Jr re so.le: pr:lc·e. • The Co'lorad6 ·unfair. 
Practices Act, 1941 Colo Sess Laws, c 227, amending and r6-enacting 
1937 Colo Sess Laws, c 261, m~kes it unlawful to· sell goods belbw 

\. eost to inju:r:·e or destroy competition, ancJ state's tho.t the express 
.;purpose of the Act is t to s·afegu~rd the public. ags.inst o.,. •• mon0p0lies 
and to foster. and encourage c.Jmpetition.' 
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COmmerce ·Clause continues o · - SincG the Comrnerce Clause is subora.inate 
1 

to the exerci·se of state .power under - ·the T~venty-fir.st · Amsndment, · .the 
Sherman La~, der~ving its authority f~om the Ccimmerce Clause, can 
hav2 no greater r)otency than the Comme·rct; Clause i.tself. It must · 
equally yield to, state power drawn fr·orn the Twt;nty-:first Amendme.nt •. 
And so, the- valid.i ty o-f a ehar ge under· the Sherman Law -relating to 
intoxicating liquors depends upon tb2 utilization by a State of its 
·consti tutim~al power under the Twen.ty-first Amendmento If a State 
for its own sufficient reason$ deems.it a desirable.policy to 
standardize the price of ltquor within it's borders either by a. -

·.direct price-fixing statute or by permissive sanction of such price-, 
flxing in order to discourage the temptations of chea-p liquor due to 
cuttlu .. oat comp:etition, th(:J Twenty·-first Aaendment gives· it that 
power and the Confmercc Clause does not gainsay i to· Such state policy 
can not Dffend the Sherman Law even though distillers qr middlemen 
agree with local dealers to respect this. pol·icy. If an agrfJement 

ti among local dealf;rs· not to buy liquor through channi:~ls of. int.er.state 
cornmcrce does not off end the Sherman Law t~hough ··a like agreement as · 
to other commodi ti.es vmuld, an agreement amcmg' liquor dealers to 
a.bi.de by state policy for a uniform. price ----·which is far less 
restrictive of interstate commerce th::m a comprei1ensive boycott -­
can hardly be a violation of the Shernan Law. 

ttTbu.s. the ques tfon in this case, as· I see it, is whether in 
fact the policy of Colorado sanctions such an arrangement as the 
indictnent charges. Su~h a policy raay be expressQd either formalli 
by legislation or by i1Y-1pl~ed perE1ission. Unless state policy is 
voiced either by legislation or by statb court decisions, it is. 
preearious business for an outsider to be confident about the·legal 
policy· of·"a ·State. So. far as our attention has been called to 
materials r0levatit'·for.ascertaining the policy of Color~do.toward 
SUC~ ~ pr•1c·el n~ra~nao7.an·t a~ l0 S' il1 ~r~ 0h~r·ge~ ·L"t ~oUlCi.J 108 tP~e·r~~l0 01.1 S ~ l. ci.. • .,_ o.~ 0 . ...,..1.11_, ,:i , ~ IC .......... c..l. ;:; ...1.' . 1v . ..,1,l c1..1. . . .. 

to suggest that Col6rado'does sanGtion it. ·Indeed, the legislati6n 
of Colorado looks. i:h the opposite c~irectimi.. Anc3. we have no 
guidance.froru state decisions to suggest that the apparent cbnde1~ 
nation of such an arrangbacnt under the Colorado Fair ':CraClf3 Act .9 

· § 2 .9 Colo Stat Anno, c 165, § 20 (;2) , does not condemn the price , 
a~rangcmerits bef6re us; Although the Attorney General o~ Color~do 
h · f .. -~ l '"'d " 1,-. 

0 
l'.'.\ f-. '" ·~, • ,., -, -T ' · ·!- 1'1 - , . .• -'J .. - .[-" t 1r :i . S 1 ·' +· c• _as . _... t;; .. · d i.Jrl..:.. .. d.S 8.r'-llCU::i ClJ.rJ.ae 011 u.L.1.1:: Jlu.8 O.i. ll8 re pone 8L1v.::i, 

his argurDent is not based on thf~ contention that the policy of 
Coloradc sanctions thnt whlch j_t is claimed thie Sherrn.::J.n Law forbids. 
In the view r- tat.e of the l:J.a.tter J :L_f 0. State authorized the tranSDC··­
tions here cdmplained of, the SheTinan Lnw corilJ nqt overri~e s~Jh 
exercise of state power. For, in any event, if' state policy dicl so, 
authorize it, conforLlity with the state ~olicy could not be deemed 
an t1m1reasonable n restraint of in-tor.state cor::1r.rnrce o But I do not 
find thn t Colorado has done so.· · 

vt'The decision of tb;) court below· is not without support in wha_t 
has been said in th(;; past in bolcli.ng that, .apart from the Twenty-­
first Auenck1ent, this was a restrai.rit local in its nature and thc~re­
for2 outside the ~cope of ·the Sherman Law~ But price-fixing is such 
an irnJediate restraint upon trade that r do not think that the reach 
o! the consequences of such an obvious restraint should be determin~ 
by drawing too nice lines as a natter of pleading. The case is 
befor~ us, in effect, on der.mrrer to tbe indi.ctnent and judgcJ 
abstractly, as ·a matter of ple~ding, I cannot say that the indict­
i~1ent was der,1urrable. 

''tJir. Justice Roberts concurs in this. opiniono" 
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- I ' . .. . ( . . -. : ~ .a.· DISCIPL-INAR.Y PHOCEEDI.NGS : __ PERMITTING THE __ CONSUMPTION OF ALCOHOLIC . 
BE°VERJ~.GE~:, DURING .. PRp1:(IBrrED 'HOUR.$' Ii~' VIODATiON' ·0111'.IUJLE:·1 OF. STN!.1E.\ 
REGULATIONS: NO·. AO.-~ I,ICEifSE . SUSPElNDED FOH A PEHIOD 'W 10 DAYS, · 
LES. rt .. i:~ Fo· n. :p·1'· ·7 11 · .- · • ··.:. ·' • • • · · _ , • , -_. · · · · ,,. 

i. 0. '-.( . • - . "I;ili. : . . . . . . . . 
. ':.. . . : . ... 

:_ Dl$CIPLINARY· :pR'OO-EEDir.tGs' -· CHAHGE OF .PEFlJlrI.1Til1G LICE_NSED PRElVIISES .. 
. . TO HEMA.IN o'I;XEN, I:N VIOLATION' OF RULE 2 OF. STATE REGULJ~TIONS 

,-No·.: .·L.10/ DI'SfilISS~E:D. ·." ·· ·, . · . 

·. · ;IIJ- the. Ni~tt.er >;o;f:. ·n:i·~:,~i\;lin,ary- · _) 
· · · Prdcee_dings_ -ag,ains.t 

·' 

. ·' "MICHAEL' .GRAi\JATELL -: :· :-_ . .. .. } 
CONCLUSIONS: 
· AND . ORJ).'ER 

--. T/ a·· PRE:AtNESS ·.BAJr &, ·a'.Rtcrj· . . . 
.. _ H,arifburg.11_ .T.urnpi1.{e .... ·:.-. · .· _- ~. ·: ... 
P:r;:~akrie:~s; · Wq.yn~ .j::qvvn~fr~J_p· . · 

) 

. ') ,· . P~ "· Q .•. ·-.~PP. l; .Pate.1-;s·on;- .. N;. J-., 

· · · Hd'ld'e~.-·. o·r., f i.e;1n-rJ;._ He .. tn~l·· tj'.~n;m.il~p-~ .} 
~i~n-.-1,i·cerise.. ~-~2:3~~ : 1 -i-ssu_e~~r ··by the 

_Township Committee-.. of· ·the "· · · ) 

I ... 

i . 

· .. -..,. 

(_-

Tow:nship·._ .. of"·Way-ne·.· · - - ......... _ .. ~- .;..._ ~ - - -- - )--
- __;_., m~ : ~- l .._ •, ~' 

,.; .. 

Mil ton _·Schamach, Esq •. , Attorney ·for DGfendant'-licensee·. · . 
Harry' .c~s-telba.um;: · Es.q·~ ;' appe;ari1i.g ·for Dep3.rtment· of Alco·hol;Lc · 

. . ~Be.verage Contr·o1-. . i 

· : · D."~f·end~n:t .. pJ.;e~:td·e~t: nm1 ~lt ·to -~barge (1) , .. vvhich. alleges that: 
. . . . ' . "' . . . ~ . . . 

. . ·_ n1 ~· :_ · B~·.t~~e~·~-· 12 - 6 r c.lock· midn:lght, Su tiirdtJ.~-, M·nrch ·'.~) ," ·1945 
and 7:00.-a~.m. Su.nda:y·;.·Ma1·.eh 4:-:,· 194p_,-.·vizoj until at ··1oa~t· 

_· l.:30 a.~m .... of: t:ht'~- latter .. d.nte; you sold, served at1d delivered 
·-9.hd allmVf?d,. ,permltt.i~d. and: suffered the· sale i S(;rvice. $.nd .. 

... .. delivery- .of .alco'ho.l'ic boverag.e·s-- .nnd pormi tted the eonsumption 
I. of' alcoho_lic 'b'c::verages. 'U-pon the licensed p:r.>.einises' . in violation 

of Rul~ l . of.· State. :Regulp~tfon$ -No.· 40 Ii" · 
.. Def_.ehdqnt.· pleaded not guilty, to ·chc::.rg·e- · (2), whi·ch··alleges that: 

.. ·' ' . . 
-..... ... 

n2 •. · .Betweeri· 12 o·"Glock midnight, Saturday, Mnr·ch ·3,· 1945 
and ~~00. n~m~ 81.inday, March 4, -1·9415, viz • .? untj_l .-at.- le_ast · . 
1:30 a.mo .. of the latt{;r· date,- you failed -to have-your entire.· 
.premises closed; and yoli ·_permi ttc;d. p~3rsons other: than your-self 
and y_o:ur: bona f.lde . employs-es to be :.1nd: rom3.in. Off. the licensed_ 
premises; .-in violation of Hule. 2 .·of. State Regulations No. 4:0." 

-. ' . DcfEmdarit .~c.onducts a-·bm~·. anct 'gr-ill.. Wheri·· the ABC irntesti'ga­
tors arrfv~d at the licensed' ·premises they· observed ·that the grill 

. was in .darkness .b:ut th~.t some. :people wer9 cons.urning drinl\:s in the. bar­
·~ roora. 

. ~· . 

. Defendant testified that'the·v~rious .parsons. in the barroom at 
the .tim8 the-A.BC> ii1vesttgators entered werG his .employees. · He pro-· 

· ---9uqe7d payroll-'· arid . s.·ocial security ·-records ·t0 ·substa'.nti"ato this fa.ct. 
:Fur~herm~re:, seVeral of: the·: 1)2r·sons on thu· · 1idt:mseci premis~s at the· 
. time in question testified ·ttw. t .. they ,were:; employed 1?Y;.- defendant, and 

\ the defendant '-produced. several other 'pE:~rsons'.· in' court at. the time of ' 
'-·· · _the h8a1ril:ig prepar·ed to so·'testify. · ·The:i..r testimony was acLrnitt·eci by 

.st~~~lation entered into by the re$pective attorneys •. 

- · ·Iri view of tlie te·sti1~nony :adduced· '-her.eii1.; .- it appear·s· that· the 
\ per .. sor1s. on the premises were bona fide employo:es o Under -these cir­

.~c-i;imstanc·es, ho. vi.olation uf Hure ...... 2(J'"FRegula .. tion$ No. 40 has been· 
s,hoviri.". 'l'here.fore, charge (2) is dismis sec1. · 

( 

r' 

·' " 
\ ' 
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The ca.se is otherwise ;5imJFtr j_n· its fp.cts to Ils; Wagner_,_ B,_;_lle"-. 
tin 663, Item ·3, whE.;rein it appe~Lrt::d that drinks had been served to 
employees· after midnight. De:f~mdant' ha~; no prior adji.J.dicated record~ 
Defendant's license _vdll be: suspended .for ten days because:~, of ·his . 
violation of Rule ~ of State ~egulntions No. 40, with a remission of 
five days for the plea of 11.Q]} Y..1!1 t entered to that· charge·;i or ·a net 
.suspension. of five d[1y s. · Bo VY.9:.gno.~~ s-µpr8:..!. · This doss not .indicate 
any chEmge in the general policy of suspending a license for ;:i. mini­
mum period of fifteen days where salf.rn to ,th~; public di1ring 
prdhibi ted hours arc: involVed. 

Accordingly, -it is, on th:i.s 13th day of April; 1945, 

ORi)EHED, that Plenary Retaj~l Consumpti.on License· C-23,. issued·. 
,by the Township Comn'li ttec o.f the Tow:faship of Way:nc· to Mic hr:{ el 

" Granat.ell, t/a Pr(~alniess Bar & Grill, for· premises ·on Hamburgh 
!' 'l1urnpik0,, Preakness, Wayne Township, be and the same is' hereby 

suspended for a period of five (5) days, co:Mnencing at 12:01 a.m. 
Apiil ~3, 194~, and· terminating at· 12:01 a.m. April 28, 1945. 

AT..rFRED E. DHISCOLL 
Comrnlssioner. 

By: Edwnrd J. Dortori 
. ·Deputy · C or:imj_ s s i oner • 

I , . 

9. RETAIL LICENSES - ISSUANCE - VALIDITY NEW JERSEY MUNICIPALITIES 
vmHE NOT·: HEQUIHED' UPON ·HEPEA.L OF EIGffCEEN'l1H A~JlENDlvIEN~~1 ,. To· TAKE 
AC1.I:ION BY ·LOCAL OPTION TIEFEHENDA BEFmrn HE 1EAIL LICENSES· COULD BE 
ISSUED. . . 

1 MUNICIPAL ORDINANCES AND LOCAL. OPTION HEFEHENDA - VALIDITY - ... 
SUPERSEDING EFFECT OF CONTRQB ACT UPON MUNICIPAL ORDINANCES AND· 
LOCAL OPTION HEFERENDA .ADOPTED UNDER PHIOE l1AWS • 

Edward J. ·rnglesby, Esqo 
Merchantville, N. J. 

. April 23, 1945 

Deo.r I;ffr. Ingle sby: 
...... 

I have your letters of Mnrch 16th.end April 6th, relating to 
local option referenda tn New Jers~~y, the earlier lei/cer rec;.1ding in 
portinent part: 

\ 
"It .is my' impre.ssion that following. the.: repc:Jal of the 
Eighteenth Amendment, eQch Municipality within the· State 
.of New Jersey was.r~quired to take affirmative action by 
lViun.icipal Refer12ndum to determine whether th\::~· rJtunicipali ti 
1lV'1 I""' tc) b w ''At'.:) i- t 01... I c;j r•rT I . v '"" .:> • ,_, vv '·-' _, . .,\. J •. 

HI s it correct to state that lf no reL:.:r£3'ndum wa.s had tlle 
governing body has the authori~y to.accept applicritions· 
for licens~s and to issue licenses applied for, or if no 
rcfeJ7eEda was had_, the govornirig body has no right to 
acce:p.t application;:; for or. to is~me llcenses? 

''It seems to me that a me.rG rending of the statutes ·Without 
the knowledge of the .legislative Listory of the Alcoholic · 
Beverage Control leaves the determination of this question 
in doubt." 

. ! 
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. In specific ans~ver to. your qucsti.ons: .Nevi Jersey municlpe.li­
tie~ ·were not. reqi1ircja; follow~ng rf.;pc:~ll. of the Ei.ghtl~enth J~me:qdment, 
to talrn ·action by 1oc_al oi;tion rcferer.dum befor;J retail alcoholi/; 

. bevern·ge--_ licenses· ·ColiJ .. :d ·be is sµ~3d.. . ·. 
. . . : 

·our exfstiii.g Alc.oholic Buverage Law· (1~. S. 33: 1-1 et seq_!_) 
contempla·tes a ·cornp1'ehensive .scl-ieL1e ·of alcoholic beverage control in 
'New -~;2ri·sey, , fully ·covering ·the .·subject mat.t-er. Clearly our present 
statute wa·s i.ntcnded ~o Tay a·o-vvn ·the only r·ules and dqllmit all public 
action -..,. state' a.nd local -- denling wt th o.l~O:holic beverage control. 
It follows, as a matter of law, that th~ ~doption of the Control Act 
on December 6,. 1933,.-.operated to repeal by implication all alcoh9lic 
bevero..ge legisla tio1i -·- ·state· and ·1ocal -- ther·~::tofor·e in effect in 
New· Jersey. Furtherr:1ore, the vp.rious Nevv Jersey .pre-Prohibi ti~m and 
pre-Hepeal lavvs dealing with ·alcoholfc bc;veragcs were exp:eessly 
reD :'.)<:)led b·y··" P 1 19.,..<Ll r~ · r,~0 · 

.r: ~ 1..~ • . .t.. e • V ~·:.' . ~ e . U F-.J ._•. • , 

Iri short, ~ew J·ersey mtmicipa1 alr:-;uholj_c beverage .regulations 
and local bption~referenda ·und~r forLler law~ pave no efficacy. Th0 
repeal of· those ·laws has taken· tt ·away. ·The subject is· discussed ai1d 

fully covered in._Re He.ight 2 • .Bulletin 211, Ite.m 3, and Re Delker, 
Bulletin 314, Item· 12 ~ ; . · · , · 

The duty io adrui~ister the issuance of retail alcoholic bever-
age licenses (H. ·So· ~53:.1-12) is placed upon· the various ri1unicipal , 
fssuing 2.Uthorj_ ties ·by }l. S •' 33: 1-19 o :Ex:ccpt as her~_;dnaftE:r indi­
cated, the detPrmination to gr::mt or deny cl retail license -appl1cation 
rests in the first instance w1 th t~10 r.mnic1pa1 Jssuing a.uthori ty with 
which it ·is filed (no S. 33:1-:-19 ancI ~)3:1--21±); apcl. the municipal . 
action i.s. subject· tu revic1w by ·~he Stc:i.t(.; 'Commissioner' on· o.ppeal pur­
suant to R~ S. 35:1~22. · 

Our Alcoholic Beverege Law provides· for fi~e types of local 
t . . f . , . ( ~-. c ,., r.··.- 1 , L 3· ,, 1 1 ' ,., rz · 1 1 6 ,... ,., l . r-1 .:i .op lOXl I'.~ .:erenaa Jt., .u: 0,): -~:i:< ... , .~:..i..-':r:0..9 ou:.:···-0: :> ~~): -(!:t B.~C.i. • 

33:1-47 ... L) an.cl a inunicn•Jo..1 au-chori:cv :co.v not is~.ue licenses 111 v1.ola-
tion Of [J. ref Gr end urn el~~ction held under one Of those SGCtlons,, . 
Further,: one or rnoTe of tha va:cious types c-f retail ltcenses authDr­
izc~d to be municipally issued by R. S 0 33: 1-12 riw.y be .prohi.bi ted by 
ord~nanc~ and., of course, lic~n~es @ay not:bo ~ssued in_violat~on of 
suen ordinance; nor E1ay a r1mnicipal authorJ .. ty issue a license in 
violc::Ltion of an ordinance adoptc:.:c:. pursuant to H. s. 33:1-'"10 --
limi t{ng the nULi.be·r- cf retail lice-?ises to be issued 2nd outstanding 
in the rmnicipali ty. 

, But even in the o.bsc·nce of a referenclv.ra or of. a restr:icti ve 
ordinance or resolution, the lav\T does not require thc;.t a municipal 
issuing,e.uthority gront a retail license applic2tion f"ilecl.with it., 
A municipal .authority .. n.nr, in the first instance and in the bona fide 
exercise of its souncl. d:Lscretion, deny o.n .::~pplica ti on on the Ground 
~h.'.lt ,a sufficient m1rnber already exists. Gcnercllly s·i)eaking, our 
problera is one of far too m~ny li6enses rather than too few. 

; 

If t_here are quest:Lons, please call t9011 Irle ·further. 


