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BILL,
(Filed Oct. 8, 1926.)
IN CHANCERY OF NEW JERSEY.

Honorable Edwin Robert Walker, Chancellor of the
State of New Jersey:

Complainants, Charles Van Buren and Mable S.
Van Buren, his wife, of the Borough of Merchant-
ville, County of Camden, and State of New Jersey,
respectfully show that:

1. On the twentieth day of October, 1925, com-
plainants, Charles Van Buren and Mable S. Van
Buren, his wife, were seized in fee simple of all that
certain lot or tract of land and premises, lying and
being in the Borough of Merchantville aforesaid
more particularly deseribed as follows:  BEGIN-
NING in the Northwesterly line of Park Avenue at

a distance of 151.82 feet Northeastwardly from the
Northwest corner of Maple Avenue and Park Ave-
nue, said point being a corner to lot #3 as shown
on plan of lots of the estate of Alexander G. Cat-
tell, deceased, and running thence (1) North along
the West line of lots #3 and parallel with Centre
Street 290.52 feet to a point in the South line of
land now or late of Collins and Pancoast, thence
(2) Hast and parallel with the Camden and Burling-
ton County Railroad 52.35 feet to line of land now
or late of Marie Fuch’s, thence (3) South along
said Fuch’s land and parallel with Centre Street
261.12 feet to point in the Northwesterly line of
Park Avenue, thence (4) Southwest along the North-
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west line of Park Avenue 60 feet to place of begin-
ning.

BEING Lot #3.

2. On the date last mentioned the complainants
entered into a certain agreement, in writing, with
Jacob Fine, wherein and whereby complainants
agreed to convey said lands and premises by a deed
with special warranty, on or before April 1, 1926,
to the said Jacob Fine, and the said Jacob Iine
agreed to pay to the complainants a purchase price
of $58,000.00 by a payment of $1500.00 at or before
the execution of the said agreement, and a further
payment of $1500.00 on October 23, 1925, and a fur-
ther payment of $1000.00 within thirty days from
the date of the said agreement, and a further pay-
ment of $1000.00 within sixty days of the said
agreement, and the balance to be secured by a first
mortgage of $20,000.00 now standing against the
said premises, payable within one year from the
first day of March, 1926, and a second mortgage of
$10,000.00 to be placed against the said property
for a period of one year from April 1, 1926, and a
payment of $23,000.00 in cash. The said mortgages
to bear six per cent interest per annum, and the said
deed to be delivered at the office of Frank Voigt,
Hsq., Seventh and Market Streets, Camden, New
Jersey, on April 1, 1926. A true copy of the said
written agreement is annexed hereto and made a

30 part hereof.

3. The said Jacob Fine paid to the complainants
instalments amounting to the total sum of $5,000.00
in accordance with the terms of said agreement in
writing.

4. On April 1, 1926, the said Jacob Fine was not

Bl S

prepared to carry out the said contract, and offered
to pay the complainants the sum of $500.00 addi-
tional over and above the purchase price if the com-
plainants would postpone the said settlement to
May 1, 1926, to which offer the complainants agreed.

9. On May 1, 1926, complainants duly attended
the office of Frank Voigt, Ksq., at Seventh and Mar-
ket Streets, Camden, New Jersey, with a special
warranty deed conveying the land and premises
herein referred to to the said Jacob Fine, duly exe-
cuted and acknowledged by the complainants, for
the purpose of delivering the said deed to the said
Jacob Fine, upon performance by him of his said
several undertakings. The defendant, however,
failed to appear at the said time and place for the
purpose of making final settlement; nor has the de-
fendant ever appeared to carry out the terms of the
agreement, nor tendered the purchase money speci-
fied therein nor the said additional sum of $500.00.

6. The complainants have ever been ready and
willing, and now tender themselves ready and will-
ing to perform their part of the agreement, and
on being paid the said purchase money together
with $500.00, plus interest on said sums, to convey
the said lands and premises to the said Jacob Fine
by a special warranty deed duly executed and ac-
knowledged by the complainants.

The complainants are without adequate remedy *
in the courts of law, and therefore pray:

1. That Jacob Fine, who is the defendant in this
suit, may answer this bill of complaint, and each
statement therein made.
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2. That the said Jacob Fine may be compelled by
decree of this Court specifically to perform the said
agreement with the complainants, and to pay the
complainants the remainder of the said purchase
money as in and by the said agreement provided,
with interest from the time that the said purchase
money ought to have been paid, together with
$500.00, and to execute, acknowledge and deliver the
mortgage required by said agreement, upon the de-
livery of a special warranty deed to defendant, exe-
cuted by the complainants as in the said agreement
provided. i

3. That in case the said Jacob Fine should, within
the time limited by this Court, fail and neglect upon
the tender of said deed to perform the said agree-
ment as aforesaid, then and in that event the bal-
ance of said purchase money together with the said
additional sum of $500.00 and interest and costs,
may be and become a lien upon the said lands and
premises in favor of the complainants, and that the
said lands and premises may be sold under direc-
tion of this Court for the satisfaction of such lien,
and in case deficiency should arise upon the said
sale, that the said defendant may have an order by
this Court to pay the said deficiency together with
interest and costs, and that complainants may have
such other and further relief as may be just.

That a writ of subpoena may issue commanding
the said defendant to answer this bill of complaint,
and to abide by such decree as this Court may make
in the premises.

T. ParLues Browx,
Louis B. LeDug,
Solicitors for and of Counsel
with Complainants,

Bill 5

THIS AGREEMENT, made the twentieth day of
October, A. D. 1925.

BETWEEN Charles Van Buren, of the Borough of
Merchantville, County of Camden, and State of New
Jersey, and Mable S., his wife, of the first part,
hereinafter called the ‘““‘SELLERS’’ & Jacob Fine,
of the City and County of Camden, and State of
New Jersey, party of the second part, hereinafter
called the ““BUYER.”’

WITNESSETH, That the “SELLERS’’ agrees to
sell and convey and the “BUYER’’ agrees to buy
all that certain lot, tract, or parcel of land and
premises situate in the Borough of Merchantville,
County of Camden, and State of New Jersey, more
particularly described as follows:

BEING known as Merchantville Garage, 21 West
Park Ave., Merchantville, together with the stock
and fixtures now on said premises.
for the price or sum of FIFTY-EIGHT THOU-
SAND dollars under and subjeet to the following
terms and conditions.

1. A first payment of FIFTEEN HUNDRED
Dollars receipt of which is hereby acknowledged by
the “SELLERS.”’

2. The balance of the purchase price shall be paid
in the foll¢ wing manner:

On October 23, 1925, $1500.00 shall be paid,
$1000.00 within thirty days from the date hereof;
$1000.00 within sixty days from the date hereof ; and
the balance to be secured by a first mortgage of
$20,000.00 now standing against said premises,
payable within one year from the first day of March,
1926; and a second mortgage of $10,000.00 to be
placed against said premises for a period of one
yvear from April 1, 1926; and the payment of $23,-
000.00 in cash.

10
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at the time of final settlement, which shall be made
at the. office of Frank Voigt, North-west corner of
Seventh and Market Streets, Camden, New Jersey,
on or before April 1, 1926, or the deposits of five
thousand dollars made herewith, at the option of the
“SELLERS,”” may be applied on account of the
purchase price or be forfeited as liquidated dam-
ages to the “SELLERS,’”’ and not as a penalty,
provided that the necessary title searches can be
obtained from any first class New Jersey title Com-
pany by that date. Should there be any delay, not
the fault of the ‘‘BUYKR’’ in the procuring of
such searches, the time for the final settlement shall
extend until such searches can be obtained.

3. The title to the premises shall be free and
clear of all incumbrances including municipal liens
and assessments, except municipal improvements
in the course of construction and not asssessed, ob-
vious easements, usual restrictions running with
thellanidsd ol st e failid e el i 5 s o s TRl e R
....................................... and shall
be a marketable title, and the ‘“*SELLERS’’ shall
tender a special warranty deed conveying such title
at the time of the final settlement, or in the event
that such title cannot be as above, then this deposit
shall be returned to the ‘“BUYER.”’

4. All adjustments shall be made as of..........
................. and possession shall be given the
“BUYHLR.” ,

5. The “BUYER’’ shall pay for searches and all
other expenses excepting the preparation of the deed
and the necessary revenue stamps attached thereto,
which shall be paid for by the ‘“SELLERS.”’

6. This agreement shall extend to and be binding

upon the heirs, executors, administrators, succes-

ors and assigns of the parties hereto.

Bill {

7. Time is the essence of this agreement.

8. This contract includes all fixtures and appur-
tenances permanently attached to the building or
buildings on the land herein deseribed and also spe-
cifically the following items:

9. It is agreed by and between the parties hereto
that this agreement shall not be recorded, and the
Register of Deeds of Camden County is hereby au-
thorized to refuse to record the same.

IN WITNESS WHEREOF, The parties hereto have
set their hands and seals the day and year first above

written.
Charles Van Buren L. S.

Mabel S. Van Buren L.S.

J. Fine L. S.

....................... L. S.
Signed, sealed and Delivered )
in the Presence of )
Frank Voigt )
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Amended Answer

AMENDED ANSWER.
(Filed April 1, 1927.)

IN CHANCERY OF NEW JERSEY.

10 Between
CmarreEs VAN Burenw, et al,
Complainants, On Bill, &e.
and Amended Answer.

Jacos Fing,
Defendant.

The defendant hereby amends his answer filed in

0 the above cause by having the same read as follows:

Defendant, Jacob Fine, of the City and County of
Camden, State of New Jersey, says:

1. That he has no knowledge or information suffi-
cient to form a belief as to the allegations of para-
graph one of the bill.

2. Defendant admits the execution of an alleged
agreement, a copy of which is annexed to the com-
plainants’ bill.

3. Defendant admits the payment to the complain-
ants of the sum of $5,000.00.

4. Defendant denies paragraph four of the bill
of complaint.

Amended Answer 9

5. Defendant admits that he did not attend at the
office of Frank Voigt, Esquire, on May 1, 1926 ; and
that he did not tender the purchase money specified
in the alleged agreement or any other sum; but as
to the balance of paragraph five, defendant has no
knowledge or information upon which to form a
belief thereof. !

6. Defendant has no knowledge or information
upon which to form a belief of paragraph six of the
bill.

F'irst DEFENSE.

1. On April 28, 1926, the complainants instituted
an action in the Supreme Court of the State of New
Jersey, based upon a breach of the same alleged
agreement as is sought to be enforced in this suit,
claiming damages from this defendant for the non-
performance thereof.

2. By reason of the institution of said aection in
the said New Jersey Supreme Court, complainants
irrevocably elected to pursue their legal remedy, and
are precluded from seeking the relief prayed for in
this suit.

SEconD DEFENSE. 30

1. The said alleged or pretended agreement is
void under the Statute of Frauds of the State of
New Jersey for the reason that it is vague, indefin-
ite, uncertain and contradictory as to the time of
settlement, such time being made indefinitely con-
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tingent upon the procuring of searches and further
that time is stated to be in the contract as the es-
sence of the contract, when, for the reasons afore-
said, no time for performance is definitely fixed;
and further that the said contract does not state by
whom the said searches are to be procured; and fur-
ther that the contract does not state by whom the
second mortgage of $10,000.00 was to be created or
what the terms of the said second mortgage were
to be.

TaIirD DEFENSE.

1. The said alleged agreement is incapable of spe-
cific enforcement against this defendant because it
is vague, indefinite, uncertain and contradictory as
to the time of settlement, such time being made in-
definitely contingent upon the procuring of searches;
and further that time is stated to be in the contract
as the essence of the contract, when, for the reasons
aforesaid, no time for performance is definitely
fixed; and further that the said contract does not
state by whom the said searches are to be procured;
and further that the contract does not state by whom
the second mortgage of $10,000.00 was to be created
or what the terms of the said second mortgage were
to be.

Fourtr DEFENSE.

1. The said premises were subject to easements
for the erection and maintenance of electric light,
telegraph and telephone poles and wires along Park
Avenue in front of said premises, which easements

Amended Answer 11

were not obvious; and complainants are, therefore,
unable to transfer a title, free and clear of all en-
cumbrances, as provided for by the said alleged
agreement.

Frrra DEFENSE.

1. Prior to the execution of the said alleged agree-
ment, the complainants, through their agent, for the
purpose of procuring defendant to enter into the
said agreement, falsely and fraudulently repre-
sented to defendant that complainants were doing a
gross yearly business of not less than $60,000.00
from the garage business, which was being con-
ducted upon the said premises; and defendant be-
lieving the said false and fraudulent representa-
tions, and relying thereon, executed the said agree-
ment.

2. That after the execution of the said agreement
defendant discovered that the said representations
were false and fraudulent, and that complainants

were doing a gross yearly business of approximately
$7,000.00.

3. By reason thereof complainants do not come
into this Court asking for relief with clean hands.
CounTER-CLAIM.

By way of counter-claim exhibited against the
complainants, defendant says:

1. That he adopts the allegations of the first to
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fifth defenses, inclusive, as part of this counter-
claim, so far as the same are pertinent hereto.

Defendant is without remedy at law, and therefore
prays:

1.

That the complainants may answer this counter-
10 claim and each statement contained herein.

11

That the said alleged or pretended agreement may
be set aside, cancelled and declared null and void
for the reasons aforesaid.

_ I1T.
20
That the complainants may be decreed by this
Honorable Court to return the said sum of $5,000.00
paid by him to the complainants as a deposit on ac-
count of the purchase of the premises described in
the bill of complaint, together with interest thereon.

IV.

30 That this defendant may be decreed to have a lien
upon the said lands and premises for the sum of
$5,000.00, paid by him to the complainants as afore-
said; and that defendant may have proper process
issuing out of this Honorable Court for the purpose
of enforcing such lien.

Aaron HEINE,
Solicitor for Defendant,

Reply and Answer to Counter-Claim 13

[ ENDORSED |

I hereby consent to the filing of the
foregoing amended answer.
T. Phillips Brown,
Solicitor for Complainants.

10
REPLY AND ANSWER TO COUNTER-CLAIM.
(Filed April 7, 1927.)
IN CHANCERY OF NEW JERSEY.
Between
CrmArLEs Van Burey, et al, On Bill. &e. 20
Complainants 3
Lo 4 Reply and Answer to
Dacinellin Counter-Claim.
Defendant,

B

Complainants’ reply to the amended answer filed
by the defendant in the above-entitled cause, is as
follows:

Complainants, Charles Van Buren and Mable S.
Van Buren, his wife, residing in the Borough of
Merchantville, County of Camden, and State of New
Jersey, hereby join issue in the allegations contained
in the six separate paragraphs of defendant’s an-
swer.
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Axswer To First DEFENSE,

1. Complainants admit that an action was com-
menced in the New Jersey Supreme Court, between
the above parties, based, as alleged, upon a breach
of the agreement herein sought to be enforced.

2. Complainants submitted to a voluntary non-
suit in said action, in the New Jersey Supreme
Court, before the same was tried, and before any
action, or adjudication, was made in said action,
and complainants deny that they thus irrevocably
elected to pursue their legal remedy, and deny also
that they are at this time precluded from seeking
the relief prayed for in the bill of complaint filed
in this cause.

ANswEr To SEcOND DEFENSE.
Complaints, herein, deny the allegations contained
in the second defense of defendant’s answer, and
allege that said agreement is neither vague, indefin-
ite, uncertain, nor contradictory as to the time of
settlement.
Axswer To THIRD DEFENSE.
Complainants deny the allegations contained in
the third defense of defendant’s answer.

ANswgr To Fourra DEFENSE.

Complainants deny that the easements, if any, re-

Reply and Answer to Counter-Clavm 15

ferred to in the fourth separate defense, preclude
them from conveying a title free and clear of en-
cumbrances, as contemplated in said agreement.

Axswer To Frrra DEFENSE.

Complainants deny the allegations contained in
the fifth defense of the answer filed herein.

Axswer 1o CounNTER-CLAIM.

(Complainants deny the allegations contained in
the counter-claim filed herein.
| T. PaiLuips BrowN,
Attorney for Complainants.
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And take notice that unless you file your an-

AMENDMENT TO REPLY. swer to said complaint with the Clerk of the

- said Court, at Trenton, within twenty days after

(Filed May 20, 1927.) , service upon you of this writ and the annexed

complaint, the plaintiff may proceed in the suit

- IN CHANCERY OF NEW JERSEY. ’ and judgment may be entered against you.

Witness, William 8. Gummere, Chief J ustice

of the Supreme Court at Trenton, this twenty-

‘ eighth day of April, nineteen hundred and
[ Deirer twenty-six. 10
Crarres Van Burenw, et dl, Charles F. Wise, ‘

Complanants, On Bill, &e. T, Phillips Brown, Clerk.
and Amendment to Reply. Attorney.

JacoB IINE,
Defendant. ‘ NEW JERSEY SUPREME COURT.

Campex Couxnrty.

Charles Van Buren,

A..pplic»ation being made on the part of the com- [ and Mabel S. Van
20 plainants to amend the reply filed in the above cause | Buren, : 20
and sufficient ground appearing therefor: Plaintiffs, Action at Law.
Tt is, on this 20th day of May, 1927, on motion of ! % Complains,
T. Phillips Brown, solicitor of the complainants, Jacob Fine,
ordered that the reply and answer to counter-claim, Defendant.

filed in the above cause, be amended by striking out
the answer to the first defense and substituting Plaintiffs, residing in the Borough of Mer-
therefor the following: chantville, County of Camden and State of New

: : . Jersey, say that:

1. Complainants admit that on or about May 1, 1. On or about the twentieth day of October,
‘1926., a summons and complaint, of which the follow- 1925, they entered into a certain contract with
ing is a true copy, were served upon the defendant: the defendant for the purchase of a property

The State of New Jersey to Jacob Fine: . known as the Merchantville Garage, 21 West

You are summoned to answer the Park Avenue, Merchantville, N. J., together

annexed complaint of Charles Van with stock and fixtures then of said premises,

(Seal) v‘Buren,. and Mabel S. Van Buren in B for the purchase price of $58,000.00, final settle-
an action at law in the New Jersey J ment to be made not later than April 1, 1926.

Supreme Court at Trenton.




10

20

30

18

Amendment to Reply

2. A copy of the contract is attached hereto
and made a part of this complaint.

This agreement, made the Twentieth day of
October, A. D. 1925,

Between: Charles Van Buren, of the Borough
of Merchantville, County of Camden, and State
of New Jersey, and Mabel S., his wife, of the
first part hereinafter called the ‘“‘SELLERS,’’
and JACOB FINE, of the City and County of
Camden, and State of New Jersey, party of the
second part, hereinafter called the ‘““BUYER.”’
Witnesseth, That the ‘‘SELLERS’’ agrees to
sell and convey and the ‘“BUYER’’ agrees to
buy all that certain lot, tract, or parcel of land
and premigses situate in the Borough of Mer-
chantville, County of Camden and State of New
Jersey, more particularly desecribed as follows:
BEING known as Merchantville Garage, 21
West Park Avenue, Merchantville, together
with the stock and fixtures now on said prem-
ises

for the price or sum of FIFTY-EIGHT THOU-
SAND Dollars, under and subject to the follow-
ing terms and conditions:

1. A first payment of FIFTEEN HUNDRED
Dollars, receipt of which is hereby acknowl-
edged by the ‘“SELLERS.”’

2. The balance of the purchase price shall be
paid in the following manner:

On October 23, 1925, $1500.00 shall be paid;
$1000.00 within thirty days from the date
hereof; $1000.00 within sixty days from the
date hereof; and the balance to be secured by
a first mortgage of $20,000.00 now standing
against said premises, payable within one year
from the first day of March, 1926; and a sec-

Amendment to Reply 19

ond mortgage of $10,000.00 to be placed against
said premises for a period of one year frqm
April 1, 1926; and the payment of $23,000.00 1n
cash.

at the time of final settlement, which shall be
made at the office of Frank Voigt, Northwest
Corner of Seventh and Market Streets, Cam-
den, New Jersey, on or before April 1, 1926, or
the deposits of five thousand dollars made here-

with, at the option of the «SELLERS,” may be |

applied on account of the purchase price or be
forfeited as liquidated damages to the ‘‘SELL-
ERS,”” and not as penalty provided that the
necessary title searched can be obtained from
any first-class New Jersey title company by that
date. Should there by any delay, not the fault
of the “BUYER’’ in the procuring of such
searches, the time for the final settlement shall
extend until such searches can be obtained.

3. The title to the premises shall be free and
clear of all incumbrances, including municipal
liens and assesssments, except municipal im-
provements in the course of construction al_ld
not assessed, obvious easements, usual restric-
tions running with the land..................
.................................. and shall
be a marketable title, and the “SELLERS”
shall tender a special warranty deed conveying
such title at the time of the final settlement, or
in the event that such title cannot be as above,
then this deposit shall be returned to the
“BUYER.*

4. All adjustments shall be made as of......
and possession shall be

----------------------

given the “BUYER™ . ............cooveven...
5. The “BUYER’’ shall pay for searches
and all other expenses, excepting the prepara-

50

50
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tion of the deed and the necessary revenue
stamps attached thereto, which shall be paid for
by the ‘““‘SELLERS.’’

6. This agreement shall extend to and be
binding upon the heirs, executors, administra-
tors, successors and assigns of the parties
hereto.

7. Time is the essence of this agreement.

8. This contract includes all fixtures and ap-
purtenances permanently attached to the build-
ing or buildings on the land herein described
and also specifically the following items:

9. It is agreed by and between the parties
hereto that this agreement shall not be recorded,
and the Register of Deeds of Camden County is
hereby authorized to refuse to record the same.

IN Witness Whereof, The parties hereto have
set their hands and seals the day and year first
above written.

Charles Van Buren. L. S.

------------------------

-----------------------

Signed, Sealed and Delivered
in the Presence of

3. Although the plaintiffs have ever since and
are still ready, willing and able to tender a good,
legal and sufficient special warranty deed, the
defendant has ever since and still refuses to
perform the contract. :

Therefore, the plaintiffs bring this action and
demand as damages the sum of $53,000.00 to-
gether with interest and cost of suit.

T. Phillips Brown,
Attorney for Plaintiff.

.

Amendment to Reply 21

9. While said summons and complaint were sup-
posed to have been issued out of the Supreme Court
of New Jersey, as a fact the summons were signed
by Charles F. Wise, the Clerk of Camden County,
and were never filed in the office of the Supreme
Court Clerk.

3. Subsequently, the defendant, Jacob Fine, gave
notice of a motion before Honorable Frank S. Katz-
enbach, to strike out said complaint on the ground
that the same did not disclose a good cause of action
in that it did not set forth any damages arising from
the alleged breach of the contract set forth in the
complaint filed therein.

4. After the notice to dismiss the complaint was
given, the plaintiffs in said action at law submitted
to a voluntary non-suit, and the said action at law
was dismissed and terminated.

5. Complainants never authorized the instijcuti‘qn
of any proceedings to be brought against Fine in
any court based upon a claim for damages for a
breach for the non-performance of the contract re-
forred to in the amended answer of the defendant.

6. The instructions given by the complainants to
their attorney were to start proceedings against
Fine to compel him to perform the terms of the con-
tract and to take the property sold thereby to him
and never knew that the suit to recover damages was
instituted until after the same was started.

7. Complainants deny that by reason of the facts
stated herein they irrevocably elected to pursue
their legal remedy and are now precluded from seek-
ing the relief prayed for in the above-entitled cause.

| T. PaiLuips BrowN,

Attorney for Complainant,

10
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22 Further Amendment to Answer
[ ExDORSED |

We consent to the filing of the above
order, but reserve the right to make
any motion addressed thereto or to the
amendment comprehended thereby.

Aaron Heine,
Solicitor of Defendant.

10 SR
FURTHER AMENDMENT TO ANSWER.
(Filed July 11, 1927.)

IN CHANCERY OF NEW JERSEY.

20 Between
Cuarres Van BUReN, ef al, i
2 i e On Bill; &e.
Q0 D gL, Further Amendment
and to Answer
Jacos FiNE, :
Defendant.

Defendant hereby further amends his answer filed
in the above cause, by adding the following defenses:

.30

SixtH DEFENSE.

1. Complainants are in gross laches in not assert-
‘ing their alleged or pretended rights under the al-
leged or pretended agreement for more than six
months after the time for the performance thereof.

Reply to Further Amendment to Answer 23

9. By reason thereof, complainants have no stand-
ing in this court to ask for specific performance of

such alleged or pretended agreement.
AaroN HEINE.

REPLY TO FURTHER AMENDMENT
TO ANSWER.

10
(Filed July 11, 1927.)

IN CHANCERY OF NEW JERSEY.

Between '
CuaarLEs VAN BUREN, et ux, On Bill, &e.
Complanants, Reply to Further
and Amendment to 20
Jacos FiNg, Answer.
Defendant.

The complainants deny the allegations in the fur-
ther amendment to the defendant’s answer.
T. Paups BrowN,
Solicitor for Complaimants.

30
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TESTIMONY.

IN CHANCERY OF NEW JERSEY.

0 Between
CmarLes Vaxn Burexy and

Maser. S. Vax Bugren,

his wife, :
Complainants, On Bill, &e.
and

Jacos FixNE,
Defendant.

2
v July 11-13, 1927.

e

Leaming, V. C.

Lewis Starr, Ksq., for complainants.
D. TrRuEMAN STACKHOUSE, HisQ., and Aaron HEINE,
30 HEsq., for defendant.

. Discussion ey

The Court: Judge Starr, do you represent the
somplainant?

Mer. Starr: I am associated with Mr. Brown, rep-
resenting the complainant.

The Court: And you are trying to make Mr. Fine
keep his promise?

Mr. Starr: We are making that effort. Has your
Honor read the files? 10

The Court: Yes, about three different pleadings
for each side.

Mr. Starr: That is right. It seems to me, from
my knowledge of the situation, the burden is on the
defendant to show why this contract should not be
specifically performed. The contract is admitted,
the default is admitted, and the question is whether
they are to be relieved by anything set up in the 20

answer.

Mr. Stackhouse: It seems to me the burden is
upon the complainant to show

The Court: I am willing to hear the proof any
side up that counsel wants. It all goes in the grind.

Mr. Starr: I noticed after I looked at the file
there has been an amendment filed by the defendant 3(
setting up laches, and here is a denial of that.

The Court: Still another?

Mr. Starr: Yes.
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The Court: Are you sure both of you have all
the pleading you want?

Mr. Stackhouse: T hope so, Vice Chancellor.

The Court: Because I should be sorry to see
either of you suffer for the want of pleadings in this
case. What do you reply?

Mr. Starr: Just deny there is any laches. I offer
in evidence, if the Court please, the contract dated
October 20, 1925, between the two complainants and
Jacob Fine.

(Said contract offered in evidence and marked
HKxhibit C1.)

The Court: Are the signatures admitted, Mr.
Stackhouse? -

20 Mr. Stackhouse: The signatures are admitted,
yes, Sir.

The Court: All right, let it be filed.

Mr. Stackhouse: If the Court please, with refer-
ence to Judge Starr’s statement that the burden is
upon us, it seems to me that in view of the fact that
we haven’t admitted anything, except in our failure
to attend at the time of settlement, it seems to me
there is some burden upon the part of the complain-
ants because they have to show they were there
ready and willing.

The Court: If Judge Starr has anything more to
offer I am willing to hear it. :

Frank Voigt—Direct

Fraxnk Voiar, sworn.
By Mr. Starr:

Q. Did you represent Mr. Van Buren in this con-
tract of sale with Fine?

A. Yes, sir.

Q. What do you know with respect to the prep-
aration of a deed from the Van Burens to the Fines
and the attendance at your office on the first of
April, 19267

A. At that time I had Mr. Van Buren and his wife
execute a deed which was in my possession and at
the office and at the time appointed in the contract
we were there ready to go through with the con-
tract.

The Court: By that you mean April 1, 19267
The Witness: Yes, sir.

The Court: And the place named in the contract
is?

The Witness: Northwest corner 7th & Market
Street.

The Court: At your office?

The Witness: Yes, sir.

The Court: And that is the place you referred
to?

The Witness: Yes, sir.
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Q. Were you there personally?

A Nes) sir,;

Q. And were the complainants, Mr. and Mrs. Van
Buren, there?

A. No, Mrs. Van Buren wasn’t there but Mr. Van
Buren was there.

Q. Did Mr. Fine attend?

A, No, sir.

Q. Did anybody representing him attend?

10 A. No, sir.

Q. Were you ready at that time to make settle-
ment if he had come there?

A. Yes, Mr. Van Buren was there ready to make
settlement. ‘

The Court: Have you got the deed you had exe-
cuted?

The Witness: I haven’t been able to find it, I

20 think it was sent to Judge Starr’s office, but I can’t
seem to locate it. However, the deed was prepared

by me and acknowledged by the parties before me.

Mr. Starr: I don’t think I have the deed, because
the papers I had are in this file and the deed isn’t
there.

Q. You have made a search for the deed, have
you?
'30 A. Yes, sir, made a search this morning when I
discovered you hadn’t it with you.

Mr. Starr: I had a file that Mr. Brown gave me
but it did not contain the deed.

Frank Voigt—Cross 29

~ Cross-examination.

By Mr. Stackhouse:

Q. Mr. Voigt, you say this deed to which you have
made reference was executed by both Mr. and Mrs.
Van Buren?

A Yes sir
; 10

By the Court:

Q. Acknowledged by both of them?
~A. Yes, sir.

Q. Before you?

A. Before me, yes, sir. . .

Q. And was for the property named in this agree-
ment ?

A. It was a special warranty deed pursuant. to
the contract—now, I can’t say that because I just 20
don’t recall that, I wouldn’t want to testify to that

because I don’t remember.

By Mr. Stackhouse:

Q. Now, settlement was to be made by the all(?w—
ance of a first mortgage of $20,000 then standing
against the premises?

A. Yes, I think that was the agreement.

Q. Which was payable within one year from the 30
first day of March, 1926; is that correct?

A, Yes.

Q. Did you know at the time of settlement there
was also a mortgage made by Mr. and Mrs. Yan
Buren to the First National Bank of Merchantville
for $9,000?

A. T knew there was a mortgage, yes, but I knew
an arrangement was to be made with the bank to
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take care of that mortgage so that the property
could be conveyed to the Fines.

Q. At the time of settlement, which you say was
April 1st?

A. April 1st.

Q. Did you have that mortgage there cancelled?

A. No, I had no dealings with the mortgagee at
all; Mr. Van Buren made his own arrangements.

Q. So at the time of settlement there was not only
a mortgage for $20,000.00 on the property but also
a mortgage for $9,000.00?

A. That is correct, yes.

Q. And so far as you personally know, no arrange-
ment had been made to cancel the $9,000.00 at the
settlement ?

A. There had been no arrangement made by me
but I was assured by Mr. Van Buren there would be
no difficulty.

Q. I am speaking about what you personally
know.

Mr. Starr: There is nothing in the answer setting
up that as the reason for non-performance, the ques-
tion of the existence of that mortgage.

Mr. Stackhouse: It is up to the complainant, it
seems to me, to show that they were able to perform
on the day.

The Court: There is no question pending.

Mr. Stackhouse: There seems to be considerable
argument.

Q. Do you know when this $20,000.00 mortgage
was due?

Frank Voigt—Cross 31
A. No, I don’t, Mr. Stackhouse.

The Court: Was there enough cash due that day
to pay off that mortgage?

The Witness: Over $23,000.00 in cash.
The Court: Then it doesn’t cut any ice at all.

Q. Mr. Fine did not come to the settlement?

A N0, s

Q. Mr. Voigt, aren’t you mistaken with reference
to the date as to whether it was April 1st or May
first?

A. No, sir.

Q. For the purpose of refreshing your memory, I
call your attention to an allegation in the bill that
on May 1st, 1926, complainant attended at the office
of Frank Voigt.

A. That is an error, presumably, because the date
in the contract is April 1st, and that is the date we
were prepared to make settlement; subsequent to
that there was some extension given by Mr. Van
Buren in which I had no hand at all and knew noth-
ing of.

Q. Subsequent to which?

A. April 1st.

Q. Did you have any hand in preparing this bill?

A. No, only perhaps in furnishing Mr. Brown with
information he might ask for.

Q. Did you furnish him with the information set °
forth in paragraph four to the effect that on April
1st, 1926, Jacob Fine was not prepared to carry out
the contract and offered to pay the complainants
the sum of $500.00 additional over and above the
purchase price if the complainants would postpone
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the settlement to May 1, 1926, which offer the com-
plainants agreed to?

A. I don’t know whether I did or whether Mr.
Van Buren gave him that information.

Q. Isn’t that the true state of affairs?

A. It seems to be coupled with what I have al-
ready said about April 1st, Mr. Fine not appearing,

~and later Mr. Van Buren making some arrangement
to extend it to May 1st; that seems to fit in with
‘what that paragraph said.

Q. You think you were mistaken, don’t you, that
the time of complainants coming to your office to
make settlement was May 1st instead of April 1st?

A. No, because the matter was of so much impor-
tance we followed the contract to the letter and pur-
posely had the deed prepared on the day mentioned
in the agreement.

—

20

CuaarrLes Vaxn Burex, sworn.
By Mr. Starr:

Q. Mr. Van Buren, you are one of the complain-
ants in this matter, are you?

A. Yes, sir.

Q. Do you remember being at Mr. Voigt’s office on
the 1st of April, 19267

A. Yes, sir.

Q. Had you, before that time or at that time, exe-
cuted the deed, together with your wife, for this
property?

A. That was done on the first of April, that day.

Q. The first of April?

A. Yes, sir.

30

€)

Charles Van Buren—Direct 33

Q. Did Mr. Fine appear and make settlement?

A. No, sir.

Q. Were you in readiness at that time to make
settlement ?

A. Yes, sir.

Q. Something has been said about a mortgage to
the bank in Merchantville; explain what that situ-
ation was, please?

A. That was a $10,000.00 note originally secured

by a second mortgage, but that doesn’t amount to

$9,000.00 now, it is $5500.00 now.

Q. In April how much was it?

A. Around $5600.00.

Q. And what arrangements had you made with
the bank in reference to the payment of that mort-
gage?

A. I arranged to pay it out of the cash I was to
receive, to pay it off.

Q. How much cash were you to get?

A. $23,000.00.

Q. The first mortgage on the property was due
when ? {

A. That is still running.

Q. What was the date of it, do you know?

A. T can’t tell you just exactly the date.

Q. Were you in readiness on the first of April to
make settlement? '

Al Yesn, gir.

Q. Did you have any talk with Mr. Fine either
before that time or after that time with reference
to an extension? :

A. Why, after the second payment Mr. Fine and
his son came to the house and said if the mortgages
were not arranged differently they wouldn’t be able
to settle for it, and finally they agreed to pay me a
deposit if T extended it for a month and they would
pay 6% interest for the month, which T did.
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Q. That is one of the instalments?

A. The third instalment.

Q. Of how much?

A. $1,000.00. T received $1500.00 in Mr. Voigt’s
office, and another $1500.00 a few days later, and
then this other $1000.00. The final payment of the
$1000.00 they came to the garage and said that they
wouldn’t go through with it unless I gave them an
extension of 2 months, which I did.

Q. Did they make any promise to you with ref-
erence to the payment of something on account?

A. They said they would pay an additional $500.00
on the first of April, and I gave them a statement
to that effect and I wanted Mr. Lipsitz, who was
representing Mr. Fine, to sign it, and he said there
wasn’t any occasion to; if he didn’t show up on the
first of April that automatically cancelled the con-
tract.

Q. Was Mr. Fine there at that time?

A. Yes, sir.

Q. On the first of April did they come with the

$500.00 for the two months’ extension?

A. No, sir.

Q. Have they ever paid you any additional
money ?

A. No, sir.

Q. Have they made any demand for a deed or
anything of that kind?

A. No, sir.

Q. Have they ever been to see you, I mean Mr.
Fine?

A. Not until after we started the suit.

Charles Van Buren—Cross
Cross-examination.
By Mr. Stackhouse:

Q. Mr. Van Buren, did you furnish Mr. Brown,
the solicitor in this matter, with the information
with reference to the time of settlement as fto
whether it was April 1st or May 1st, 19267

A. Why, Mr. Brown had the agreement.

Q. Was this time you attended in Mr. Voigt’s
office April 1st?

A. Yes, sir.

Q. So the agreement never really was extended,
was it?

A. No, because they didn’t pay the additional
$500.00 they were supposed to pay on that day.

Q. Do you know Mr. Louis Fine, the son of Mr.
Jacob Fine?

A. Yes, sir.

The Court: The extension was not to take effect
unless they paid $500.00 on that day?

The Witness: Unless they paid the additional
$500.00, yes, sir.

Q. Didn’t you, at some time previous to the day
of settlement, have a conversation with Mr. Louis
Fine with reference to this matter?

A. One Sunday they came to the house, yes, sir. |

Q. Both he and his father?

A. Yes, sir.

Q. And isn’t it true that at that time they asked
you to simply let them out of the deal and to keep
the deposit?

A. No, sir.




36 Charles Van Buren—Cross

Q. Did they ever ask you to do that?

A. They asked me that after the suit was brought,
they came out and said, ‘“Why don’t you keep the
deposit money and let it go at that?’’

Q. When you say the suit do you mean this pres-
ent suit in the Court of Chancery?

A. Yes, sir.

Q. Or do you mean the Supreme Court suit?

A. 1 mean this suit here, as far as I know.

10 Q. Can you fix the time when that conversation
took place?

A. Why, I don’t know the exact date but I think
it was in the month of August, I believe.

Q. The month of August, 1926?

A. Yes, sir.

Q. To the best of your recollection that was the
month, sometime during that month, when you had
this conversation with Mr. Fine and his son?

A. That was with Mr. Lipsitz and his son.

20 Q. I understood you to say it was Mr. Fine and
his son?

A. No, Mr. Fine and his son were out to the house
in January.

Q. January, 1926?

A. Yes, sir.

Q. Last January a year ago?

A. Yes, sir.

Q. When this conversation took place with refer-
ence to retaining the deposit was with Mr. Lipsitz

30 and young Mr. Fine?

A. Yes, sir.

Q. And this took place in August, 19267

A. T think it was in August, I wouldn’t say for
sure about the date or month.

Charles Van Buren—Cross i

By the Court:

Q. This extension you have testified to that you
were to make providing they paid $500.00 on April
1st was with Mr. Fine, or someone else?

A. No, that was with Mr. Fine.

Q). But the conversation at your house was not
with Mr. Fine?

A. That was with Mr. Fine and his son. This
conversation he is speaking about them letting the
deposit being dropped was a later thing. They
mixed up the two things there; the son and the
father came to the house first and asked for the re-
arrangement of the mortgages.

By Mr. Stackhouse:

Q. When was that?

A. January.

Q. 19267 :

A. Yes, sir; then they asked for an extension of
a month on an additional deposit, that is, they were
to pay $1500.00, and another $1500.00, and two
$1000.00 deposits after that.

Q. That arrangement was not carried out?

A. Yes, I extended it a month and they added 6%
for the month.

Q. To when?

A. That would bring it into February, they paid
me nothing January.

Q. Extended for the time of the payment of the :
additional deposit?

A. Yes, sir. Where they spoke about me keep-
ing the deposit and having the matter drop was in
August, that was after the final deposit money had
been paid.
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Q. And that conversation was had with Mr. Lip-
sitz and young Fine?
A. Yes, sir.

By the Court:

Q. At that conversation, with reference to the
$500.00 payment, when was that?

A. There has never been any conversation about
that except this one I am referring to in August,
where they spoke about dropping the deposit and
letting it go.

- Q. When was your conversation with them to the
effect if they paid $500.00 on April 1st you would
extend the time for performance?

A. That was made in March; they dropped a
month there on the payment. I got $1500.00 at Mr.
Voigt’s office, another $1500 ten days later, and the
next $1000.00 would come in January and that was
paid in February, and that would make the other
$1000.00 to come in March, and that was when the
extension was made, was in March.

Q. Now, do I understand you right, that the terms
of the extension were that on April 1st when
final payment was to be made they were to pay
$500.00 additional if they wanted an extension?

A. No, April 1st was supposed to be the settle-
. ment; they had already paid all their deposit money,
and the last check I got of their deposit money was
when T gave the extension.

Q). What was the extension, I want to be sure
about that?

A. I don’t know exactly how I worded it.

Q. You mean an extension after April 1st?

AL Yes :

Q. How was it?

Charles Van Buren—Cross 39

A. T said, ‘‘I hereby grant you an additional ex-
tension of two months on the original contract pro-
vided, however, that an additional $500.00 is paid
April 1st, 1926.”

By Mr. Stackhouse:

Q. Mr. Van Buren, that arrangement was in writ-
ing, wasn’t 1t?

A. Yes, sir. ‘

Q. That is your signature, isn’t 1t?

A. Yes, sir. .

Q. ““I hereby agree to extend to Mr. J. Fine an
additional extension of 60 days on the settlement of
the Merchantville Garage, 21 West Park Avenue,
Merchantville, New Jersey, from date of the 01.'igina1
agreement, provided, however, that an additional
deposit of $500.00 is made on April 1st, 1926.
Charles Van Buren.”’

The Court: He quoted that pretty well from
memory.

Q. That $500 arrangement was never carried out,
was it?

A. No. ;
Mryr. Starr: I will offer that.

(Said paper offered in evidence and marked Ex-
hibit C2.)

Q. Mr. Van Buren, you say that Mr. Lipsitz rep-
resented Mr. Fine?

A. T said that.

Q. Ts that what you did say, that he represented
Mr. Fine?
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A. No, I didn’t say that.

Q. What connection did Mr. Lipsitz have?

A. T don’t know what connection he had with Mr.
Fine, I only know he was there with Mr. Fine about
the purchase of the garage.

Q. Didn’t you ever give Mr. Lipsitz any kind of
an agreement employing him as a broker, an agree-
ment paying him 5% on the sale of this property?

Mr. Starr: I object.

The Court: I don’t see its relevancy at this time,

but if counsel thinks it will have a bearing, I think
we had better let it in.

A. Yes, I did.
Q. So Mr. Lipsitz was to act as your agent, wasn’t
he, for the sale of the property?

Mr. Starr: If the Court please, I object. The
agency may be in writing, and if that is so that
would control the relationship between the witness
and Lipsitz; he can’t

Mr. Stackhouse: I won’t question this witness
along this line any further; I think I can supply that
later.

Q. Coming back to this conversation between you,
Mr. Lipsitz, and young Mr. Fine in August, 1926,
didn’t you state to them, or rather to Mr. Fine, in
response to the suggestion that you keep the deposit
and let the matter drop that you wouldn’t do so but
you were going to get all the money out of it you
could?

A. No, sir.

Charles Van Buren—Cross 41

Q. You didn’t make that statement?

A. No, sir.

Q. Now, did you make any effort to sell this prop-
erty to anybody else?

A. T called Mr, Lipsitz up and gave him the name
of a man by the name of Mr. Towanskl.

Q. But you did attempt to make a sale either per-
sonally or through an agent?

Mr. Starr: I object, immaterial and irrelevant.
The Court: You mean recently?

Mr. Stackhouse: After the date fixed for the
settlement.

Mr. Starr: It is immaterial and irrelevant, it
seems to me.

Mr. Stackhouse: After the time fixed for settle-
ment ?

The Court: I will overrule it, T don’t think it
cuts any ice.

Mr. Stackhouse: May I be heard on that?

The Court: You may have an exception, let us
get along. 1 don’t think it cuts any ice; if it does
we will eome back to it. I don’t recall any defense
of that nature, but if it becomes essential we will
come back to it.

By Mr. Starr:

Q. Mr. Van Buren, Mr. Stackhouse refers to suits
in connection with the time you had the conversation
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with Mr. Lipsitz and young Mr. Fine. Did you know
at that time of the suit they were talking about?

A. I supposed they were talking about this spe-
cific performance, that is all I knew of.

Q. Did you know a suit had been brought in your
name against the Fines in the Supreme Court for
damages?

A. No, sir, I did not.

10 Mr. Stackhouse: I object, as immaterial.

The Court: My recollection is that it is set up as
a defense, isn’t it?

Mr. Stackhouse: The suit itself is set up as a
defense, yes, but the question directed to this wit-
ness is whether he knew of such a suit, I don’t think
that makes any difference.

The Court: I think it is material, I will let him
answer as to whether he knew there was a suit
pending.

Mr. Stackhouse: That is evidently not the law
in this case.

The Court: It is at this moment; I will admit it
as evidence in the case and I will look at your au-
thorities later. I would like to see any authority
that says a suit brought in my name without my
knowing it would have any effect on me. Is there
such a case?

Mr. Stackhouse: I think I can satisfy your Honor
there is such authority.

Charles Van Buren—Cross 43
By Mr. Stackhouse:

Q. When did you first consult Mr. Brown W.ith ref-
erence to this matter, Mr. Brown or Mr. Voigt?

A. T can’t tell you just exactly when that was.

Q. When did you have any conference with eithe.r
Mr. Brown or Mr. Voigt with reference to the insti-
tution of proceedings against Mr. Fine?

The Court: This present one?

Q. Any proceeding at all? .

A. T imagine that was about the 1st of April or
near there, because I asked him what could be done
in the matter with regard to having the settlement
made.

Q. Very shortly after the settlement fell through,
as you say?

A. Yes, sir.

Q. It was then you authorized him to proceed to
take proceedings against Mr. Fine?

A. Yes, sir.

Q. Some time during the month of April?

A. T imagine it was then; I don’t know just when
it was.

Q. But very shortly after the settlement was to
have taken place?

A. Yes, sir.

Q. And you then instructed them generally, didn’t
you, to take proceedings against Mr. Fine? :
A. T asked Mr. Voigt—I did most of my dealings
with him—I didn’t meet Mr. Brown until sometime

after.

Q. You knew Mr. Brown was associated with Mr.
Voigt and acting for him?

A. Yes, but T didn’t know Mr. Brown until I
talked to Mr. Voigt about it.
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. Q. When did you first meet Mr. Brown, sometime
during the month of April? :

A. I don’t know just when that was.

Q. But it is a faet, isn’t it, you left the matter
with them for such proceedings as seemed to be
appropriate?

A. I left the matter for specific performance, as
far as I knew, that is all I knew of.

Q. When did you first learn of this term, specific
performance ?

A. When did I learn of that term? It was quite
prevalent all winter.

Q. All the winter of 1927 or 19262

A. 1926.

Q. Why was specific performance talked about so
much during 19269

A. I don’t know. |

Q. You don’t know why it was talked about?

A. No.

Q. It was just talked about witheut any reason
forit?

A. T never asked any reasons why it was talked
about; I know there was such a thing as speeific
performanee, and that is what I wanted done.

Q. Mr. Van Buren, who told you that you could
get specifie performance under that contraet?

A. Why, I consulted Mr. Voigt and asked him
what could be done in regard to the matter and
that was ——

Q. That was after the time fixed for settlement?

A. Yes, sir.

Q. And it was then Mr. Voigt told you you could
get specific performance; is that true?

A. Yes, sir.

Q. And he also told you you might institute an
action for damages, didn’t he?

Charles Van Buren—Cross 45

A. Not to my knowledge; I never heard anything
about a damage suit.

Q. You asked Mr. Voigt, didn’t you, what you
could do with reference to the matter?

A. Yes, sir. | :

Q. Did Mr. Voigt tell you the only thing you
could do was to institute suit for specific perform-
ance?

A. T guess he did; I didn’t hear anything about
a damage suit. ;

Q. If T understand you rightly, Mr. Voigt told
you that was the only thing that could be @one?

A. T said it must have been, because he didn’t say
anything about damage suits.

Mr. Starr: If the Court please, I think, in order
that the record may be straightened out, in view of
Mr. Voigt’s testimony and the date May 1st, 1926,
in the Hth paragraph, I move to amend and make

that April 1st, 1926, that being the day they met at 20

the office for settlement.
Mr. Stackhouse: What did you say?

Mr. Starr: I want to amend the 5th paragraph,
making it April 1st instead of May 1st. We rest.

COMPLAINANT RERSTS.
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THE CASE FOR THE DEFENDANT.

Louis Fixg, sworn.

By Mr. Stackhouse:

Q. Mr. Fine, do you recall having a conversation
10 in August of 1926, with Mr. Van Buren, with respect

to this transaction?

A. Not in August.

Q. When was it, earlier than that?

A. Yes, sir.

Q. You are the son of Jacob Fine, the defendant
in this suit?

A. Yes, sir.

Q. Can you say how much earlier than August
it was?

A. Six weeks to two months earlier than August.

Q. You mean by that it was in June or July?

A. Yes.

Q. What was the purport of that conversation?

Mr. Starr: If the Court please, I assume that
this conversation would be substantially the same
as that testified to by Mr. Van Buren and I object as
being immaterial and irrelevant and not an issue
in this case, not raised by the pleadings.

30
The Court: We will not hear it unless it is in
issue; go ahead with it, I haven’t gotten into it yet.

The Witness: I went with Mr. Lipsitz to see Mr.
Van Buren and we saw him at the garage, that is,
the place of business, and we spoke to him; that is
when he started the suit for damages, and we said

Louis Fine—Cross 47

to Mr. Van Buren and told him we were willing to
drop the $5000.00 we had paid as a deposit if he
was willing to stop suit, and he answered me and he
said, ‘“No, I am going to cause you a lot of trouble
and I am going to try to get all the money I can out
of this thing because I have made other arrange-
ments in a different type of business.”’

Q. Was there any discussion of the suit for dam-
ages having been brought?

A. With Mr. Van Buren?

Q. Yes.

A. No, we did not.

Cross-examination.
By Mr. Starr:

Q. Were you there at the suggestion of your
father; that is, did you go to see Mr. Van Buren at
the suggestion of your father?

AT drd.

Q. Did your father know you were going to make
that proposition to him that he should accept the
deposit money and call the matter off?

A. He did.

Q. That proposition was made by you to Van
Buren at your father’s suggestion; is that right?

A. Mr. Lipsitz made the statement; I think we
both put the proposition to him.

Q. Your father knew what you were going there
for?

A. Yes, sir.

Q. And he agreed to the proposition if Van Buren
would accept the $5000.00 the whole contract would
be declared off; is that right?

A. Yes, sir.




48 Charles Van Buren—Direct

CuarLes VAN Buren, recalled.
By Mr. Stackhouse:

i Q. Mr. Van Buren, will you state what the gross
income from this garage was during the year 1925?
A. Why, it is around $32,000.00.
Q. What was the gross income during 19267
10 A. Well, I don’t know, unless I look at my book,
and my book only goes up to April, 1926.
Q. Have you got your book with you?
A. Yes, sir.
Q. Will you produce it, please?
A. That only goes up to the 1st of May.
Q. It covers, however, 19257
A. Yes, sir. '
Q. What was the gross income up to May 1st, did
you say, of 19267
20 A. I have it here from the 1st of January, 1926,
that is $31,000.00.

The Court: To when?

The Witness: To January 1st, 1926.

The Court: From January 1st, 1926, to when?

The Witness: From 1925, January, to January
30 1st, 1926.

Q. That shows a gross income of how much?
A. $31,004.76.

The Court: $31,004.717?
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Q. And the gross income from January 1st; 1926,
to the time the books stopped?
A. That is $8,686.48.

Mr. Starr: Eight thousand what?
The Witness: $8,686.48.

Q. And the books stop when?

A. The first of May.

Q. 19267

A. Yes, sir.

Q. How is it it stops there?

A. Because T expected that the sale would be con-
summated at that time.

Q. Didn’t you keep any books of account from
May 1st, 19267

A. Yes, but I haven’t got it entered into this led-
ger.

Q. Have you got those with you?

A. No, sir, they haven’t been totalled up.

Q. You were subpoenaed to bring them, weren’t
you?

A. T was subpoenaed to bring this book showing
the totals gross, yes.

Q. Gross for 1925 and 1926; that is true, isn’t it?

A. T haven’t got the gross from April on, because
T had just the books in the office there and they are
not totalled up to put it in. |

Q. Did you get a copy of this subpoena, Mr. Van
Buren?

A. Yes; I guess it is the same thing.

Q. Tt tells you to bring all the books and docu-
ments showing the gross and net income for the
Merchantville Garage for the years 1925 and 1926,
doesn’t it?
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A. I suppose that is what it is.

Q. And you only have the books showing the in-
come for a portion of 19267

A. Gross income up to May 1st.

Q. You have nothing with you that shows the in-
come for the balance of the year?

A. No.

Q. What proportion of that gross income would
you say was net income?

A. T really can’t tell you just what it would be,
it would run around 30%, I would imagine.

Mr. Stackhouse: It seems to me, if the Court
please, the witness has been subpoenaed to bring the
documents here and we should have an opportunity
to know what the net income was for 1925.

The Witness: It is here, 1925.

The Court: Haven’t you anything to show the
net income?

The Witness: No, sir.
The Court: Doesn’t the book show the expenses?

The Witness: Yes, that is all in here, what has
been purchased and spent, it is all through the book
here, cost of oil for the month of January, cost of
gas, cost of supplies.

The Court: Haven’t you anything that carries
them out so you can tell him what the operating ex-

penses were, how they totaled each month?

The Witness: These are totaled each month.
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Mr. Stackhouse: Is there a question pending?

The Court: No, he says they are all there in the
book but they are not added up.

The Witness: They are totaled in here for each
month. '

Q. For 19269

A. But they are not totaled up to put into con- jj

crete form.

Q. How long will it take to find out how much
that was?

A. Tt will take some time.

Q. You made up an income tax return, didn’t you,
for 19267

A. Yes, sir.

Q. It was necessary to total them then, wasn’t it?

A. What?

Q. It was necessary to total the receipts at that
time ?

A. Yes, I made a total, not separately, I made it
collectively, I took the total amount I spent and the
amount I took in.

Wirniam Lipsitz, sworn.
By Mr. Stackhouse:

Q. Mr. Lipsitz, during the year of 1926 were you
a licensed real estate broker in Camden?

A. Yes, sir.

Q. Were you engaged at that time in the procur-
ing of buyers and in the sale of property for owners?
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A. Yes, sir.

Q. In Camden County?

A. Yes, sir. '

Q. As part of that business did you come into
contact with Mr. Van Buren?

A. Pardon me, I must correct that, I was in At-
lantic City at the time where my office was.

The Court: Speak up.
10 ‘
The Witness: I was in Atlantic City that year,
1926 ; in 1925 my office was in Camden.

Q. At any time prior to the 20th of October, 1925,
did you have any dealings with Mr. Van Buren,
Charles Van Buren, who was just on the stand here?
A. Yes. .
Q. With reference to the Merchantville garage?
A. Yes, sir.
20 Q. Did Mr. Van Buren authorize you to act as his
agent?
A. Yes, sir.
Q. In the sale of that property?
A. The sale of that property and the property
across the way at the same time.
Was that conversation in writing?
In writing, yes, sir.
Have you the writing with you?
I believe I have left it at home.
Did you try to find it at my request?
I have, yes.
Were you able to find it?
No, I was not.
Was that on a printed form?
On a printed form.
Witness is shown a printed form the first line

<

LCrOPOPO>OP
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which reads, ‘‘I hereby authorize William Lipsitz
to act as my agent in selling premises’’—and I ask
if that is the form that was used?

A. Yes, sir, that is the form.

Mr. Stackhouse: This is not filled in, Judge
Starr.

Mr. Starr: Apparently a paper of that kind was
signed by Mrs. Van Buren.

Q. Can you tell from your memory, Mr. Lipsitz,
how the blanks there were filled in?

A. What I can recall that it was filled in for the
Merchantville Garage and his property across the
way, we filled in on this line, and he guaranteed to
pay 5% for the sale.

Q. And that was signed by Mr. Van Buren?

A. Yes.

Q. Was that prior to the 20th of Oectober, 19257 5q

A. Yes, sir.

Q. Do you know about when it was?

A. If T can recall it must have been either—about
60 days prior to that time.

Mr. Stackhouse: I ask that this be marked Ex-
hibit D1.

Q. In consequence of that employment did you
attempt to secure a buyer for this property?
A. T did. 30
Q. Did you suceceed in interesting Mr. Jacob Fine
in the proposition?
A. Did I what?
Q. Did you succeed in interesting Mr. Jacob Fine
in the proposition?
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Ay Tidid. .

Q. In making that sale were there any statements
made by you as to the income from the garage?

A. Yes, sir.

Mr. Starr: Wait a minute, I object, if the Court
please. That is a conversation between this witness
and Fine, and apparently there is no justification for
any representations made by the witness as the rec-
ord now stands.

The Court: Is there anything in the contract
which by any possibility justifies representations of
that kind?

Mr. Stackhouse: I would say so, the contract
reads, ‘I hereby authorize William Lipsitz to act
as my agent in selling the premises’’ leaving a blank
there for an appropriate description of the prem-
ises, ‘‘And agree to pay blank per cent’’ which I
believe was 5% ‘‘To the above named William Lip-
sitz as compensation for all services rendered.’’

The Court: You can go into that question of false
representation. I am not prepared at this time to
state that is or is not competent. I should rather
incline against it, but I don’t feel at all sure. I
doubt whether a general agency of that kind would
include the making of a representation of income
that would bind the principal by its being false un-
less it is traced to the principal. If you can trace
it to what the principal told him, all right.

Mr. Stackhouse: I was coming to that in a min-
ute.

The Court: I will admit it. I have got to pass
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on it finally, eventually, and I will let it all go in
and endeavor to reach a conclusion about it. It is
not an easy thing to determine. My present impres-
sion would be against it unless you connect it up by
tracing it to the principal. Ordinarily a principal
is not bound—he doesn’t authorize an agent to make
false representations, but he may authorize him to
repeat what he has told the agent. However, I will
not undertake to pass upon that now. Go ahead.

Q. In making that sale were there any statements
made by you as to the income from the garage?

A. Yes, sir.

Q. Did you, previous to your dealings with Mr.
Fine, did you have any conversation with Mr. Van
Buren with reference to the income from the gar-
age?

A. Yes, sir.

Q. What statement, if any, did Mr. Van Buren
make to you with reference to the income from the
garage?

A. Mr. Van Buren has told me at that time that
he is depositing nearly $200.00 daily and around
four to five hundred dollars on a Monday morning.

The Court: $200.00 a day?

The Witness: Around $200.00 a day and about
four to five hundred dollars on a Monday morning.

Q. Mr. Lipsitz, what was the occasion of Mr. Van

Buren making those statements to you, why did
he tell you that?

Mr. Starr: I object to that unless something was
said in the course of the conversation, this witness
cannot characterize what was in Mr. Van Buren’s
mind.

The Court: Give the whole conversation,
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Q. Tell the entire conversation, as nearly as you
can remember, between you and Mr. Van Buren
with respect to the income of this garage.

A. Mr. Van Buren has told me that his income
or other receipts runs around the neighborhood of
$200.00 daily and about four to five hundred dollars
he deposits on a Monday morning; he also stated
to me that it was a good paying garage and it was
a good bargain and sale and if I could get a buyer
for it that the buyer would be perfectly pleased
and satisfied, and I promised I should do all I can.

Q. Was there anything said to Mr. Van Buren at
that time to indicate to him that you were going to
tell a prospective buyer about the income from the
garage?

Mr. Starr: I object to that.

The Court: Yes, he will have to tell the conver-
sation without any suggestions. :

Q. Was there any further conversation with ref-
erence to the income from the garage?

A. Whether I shall use this conversation?

Q. No, you go ahead and tell everything that was
said at that conversation?

A. At that conversation I simply promised Mr.
Van Buren I should try my best to get a buyer and
that ended our conversation at that time.

Q.  This statement as to the income, was or was
not that made in response to an inquiry by you?

A. What?

Mr. Starr: I think we are entitled to have the
conversation, if the Court please.

The Court: I think this witness ought to be able
to reproduce the conversation, he is an intelligent
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witness. Can’t you remember anything more that
was said, or is that all there was to it?

The Witness: I don’t remember whether we
spoke anything else in regard to this particular sub-
ject or the sale of the garage, but I do remember
promising Mr. Van Buren I would do my utmost to
see about getting a buyer for it.

Q. How did the conversation with reference to
the gross income or the income from the garage
start?

A. How did it? Upon my request, as I was in-
terested to know the article I am going to sell, how
I can recommend it to a prospective buyer, and how
interesting it would be for a buyer to buy it from
me, and it was most important to me at that time.

Q. You say that was at your request?

A. At my request.

Q. In what way did you request Mr. Van Buren to
give you that information?

A. T asked whether Mr. Van Buren can give me
an idea of the volume of business that place is doing.

The Court: Gentlemen, I don’t know how it is
with you, but I am tired, I think I have done a day’s
work, and if it is satisfactory to counsel I will fin-
ish the case tomorrow morning.

Mr. Stackhouse: It is satisfactory to me.

Mr. Starr: Could your Honor make it Wednes-
day morning, I am due in the United States Dis-
triet Court before Judge Bodine, tomorrow.

The Court: All right.

(At this point an adjournment was taken until
Wednesday, July 13, 1927, at 10 o’clock A. M.)
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Camden, N J.,"July 13, 1927.

(Trial of the cause resumed pursuant to adjourn-
ment, on the above date, at 10 o’clock A. M.)

WirLiam Lipsitz, resumed.
By Mr. Stackhouse:

Q. Mr. Lipsitz, after Mr. Van Buren made this
statement to you in reference to the gross income of
the garage property in Merchantville did you make
any effort to sell the property then?

A. I did.

Q. Did you approach Mr. Fine?

A. T quoted to Mr. Fine—feeling what I under-
stood

The Court: Tell him what you did.

The Witness: I told him, Mr. Fine, this is a good
paying proposition and it looks as if it was a good
buy, owing to the income of it it is an inducing thing
to buy, that is the very words I spoke to Mr. Fine,
and finally I induced him on the income of it, which
T recommended him to buy this property as it would
be a good paying proposition.

Q. Did you have any conversation with Mr. Fine
with reference to the gross income of the garage?

Arsldid:
Q. What did you tell him in reference to that?
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Mr. Starr: I make the objection, if the Court
please, it is immaterial and irrelevant in this issue
unless it be established—I will withdraw the objec-
tion, he has already testified of his conversation with
Van Buren.

The Court: Answer the question.

The Witness: I told him that the garage is doing
business around $80,000.00 a year and it is well
worth the money he is asking for it.

Mr. Stackhouse: Have you got the contract there,
Judge Starr?

Q. Witness is shown a duplicate of contract be-
tween the complainant and the defendant, the orig-
inal of which has heretofore been marked as an ex-
hibit in this case, and is asked if he was present
when that contract was signed?

A. Whether I was present when this contract was
signed? Yes, sir.

Q. Now, this conversation which you had with
Mr. Fine with reference to the income of the gar-
age property, was that had with him before or after
the contract was signed?

A. Before the contract was signed, yes, sir.

Q. The same day, or how long before?

A. Oh, it has been some time. I had been trying
to induce Mr. Fine in this matter for quite several
weeks or so. He did not decide upon it immediately

but finally, considering the matter rightly, he finally
decided to buy it.

Mr. Starr: T object to that statement.

The Court: That ‘“Considered the matter

30
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rightly’’ is purely voluntary and may be stricken
out. '

Q. But he did not buy it right away?

A. No, sir, he did not buy it right away.

Q. And this statément with reference to the in-
come, if T understand you rightly, was made several
weeks before the deal was finally consummated?

A. Yes, sir.

Mr. Starr: T object.

The Court: What is the fact as to that, how long
before the contract was signed were these state-

ments made by you touching the income?

The Witness: That is something I can’t reecall,

just exactly, it might have been several weeks, it

might have been a month, I haven’t kept a record of
it.

The Court: Does it appear what date the con-
tract was signed?

Mr. Starr: Dated the 20th of Oectober, 1925, I
think.

Mr. Stackhouse: The 20th of October, 19257

The Court: Does that help you at all, the con-
tract is dated October 20, 1925.

The Witness: It might have been somewhere
along the latter part of September or the early part
of October, more likely it was during October.

The Court: Never mind when it was likely.
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The Witness: It is two years back and I can’t
recall the date of it.

Q. Mr. Lipsitz, I asked you the other day whether
you were a licensed broker in 19267

A. Yes, sir. |

Q. Were you a licensed broker in 19257

A. Yes, sir.

The Court: Where is your place of business? 10

The Witness: My present place of business?
The Court: At that time and up until now.

The Witness: In that time, 1925, 454 Kaighn
Avenue; 1926 it was in Atlantie City.

The Court: Both in New Jersey?

The Witness: What is that?

The Court: New Jersey?

The Witness: Yes, sir, always in New Jersey.

Q. Mr. Lipsitz, do you remember any conversation
which you had or in which you were present with
Mr. Van Buren in the summer of 1926 with refer-
ence to this matter? 30

A. Yes, sir.

Q. Where did that conversation take place?

A. That took place in the garage with Mr. Van
Buren.

Q. This particular garage?

A. This particular garage, yes, sir.
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Q. Did you go out there voluntarily, or at his re-
quest?

A. 1 went out at the request of Mr. Fine, Mr.
Fine came to me and told me he was being sued for
damages.

Mr. Starr: I object.

The Court: Never mind, you have answered.

Q. You went out in consequence of a conversation
that you had with Mr. Fine?

A. Yes, sir.

Q. Don’t tell what the conversation with Mr. Fine
was, but what the conversation with Mr. Van Buren
was.

A. Mr. Fine told me

Q. Don’t tell what Mr. Fine said, but if you re-
peated to Mr. Van Buren anything that Mr. Fine
said you may tell that.

A. You mean the conversation with Mr. Van
Buren, is that it?

Q. Yes.

A. T asked Mr. Van Buren whether he was not
satisfied with the $5000.00 he has received and why
he wanted to sue for damages

The Court: Why he wanted what?

The Witness: Why he wanted to sue for dam-
ages, Mr. I'ine told me it was a case of a suit for
damages pending, and I told Mr. Van Buren at the
time, asked him whether he wasn’t satisfied with the
$5000.00 he received, why he should also sue for
damages.

Q. What reply did he make to that question?
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A. What?

Q. What reply did he make to that question?

A. Mr. Van Buren at the time answered me, said,
““I am not satisfied with the $5000.00, I am going to
get all I can to teach him a lesson.”’

Q. Who opened the conversation?

A. Who what?

Q. Who opened the conversation?

A. Why, I opened the conversation.

Q. In what way did you approach him in that
conversation?

A. T just asked him whether he wasn’t satisfied
with the $5000.00 he already got and why he should
sue for damages to try to get more money out of
that man.

Q. Is that the first thing you said?

A. That is the first thing I said.

Q. Was there anyone with you?

A. Why, Mr. Fine, Junior, this Mr. Louis Fine
was with me at the time.

The Court: Is that the son of the defendant?

The Witness: The son of the defendant.

Q. The young man that was on the stand here on
Monday ?

A. The same young man.

Q. Mr. Lipsitz, was there any further conversa-
tion with reference to this matter with Mr. Van
Buren at that time?

A. Oh yes, I asked Mr. Van Buren to let up on
that suit for damages as I thought he had enough,
I repeated it, I asked him pleadingly to let up on
the suit for damages that he had enough out of those
people, and he told me there was nothing doing, he
was going through.
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Q. Is that the only conversation you had with
him ?

A. At that time.
Q. I am speaking now at that time or any other
time? '

A. T can’t recall of any other.

Q. And this conversation took place, as nearly as
you can recall, when?

A. That, I believe, was sometime along June,
whether it was the early part or the middle of June
—somewhere around that time, as I kept no record.

The Court: 19272

The Witness: 1926. Whether it was June or
August I don’t remember, but it was somewhere
along the middle summer or early summer.

Cross-examination.
By Mr. Starr:

Q. Mr. Lipsitz, how long have you been in the real
estate business?
A. About 3 years.
Q: 3 years now?
A. Yes.
Q. That was in 1924 you started, is that it?
A 1925. :
Q. What?
A1025
Q. You started in 19257
A. Yes, sir.
Q. In what month of the year did you begin oper-
ating in real estate?
A. 1 don’t remember.
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Q. What?

A. I don’t remember.

Q. Can’t you give us any idea of the time of the
year it was?

A. No.

Q. What business had you been in before that?

Mr. Stackhouse: Objected to as immaterial.

The Court: I think it is all right; it is harmless,
at any rate. I think it is competent. It may be
something that would refleet very materially on
the witness’ credibility.

Mr. Stackhouse: The fact remains he has pro-
duced a contract of agency and whether he was in
the real estate business or whether he was not "

The Court: I think it is proper examination. As
some lawyers do, very much to my discomfort, they
begin at their birth and come down. I don’t know
why, I have no explanation to it, except Judge Wes-
cott would begin at the birth of a witness and bring
him down to the last minute, it would take him
half of the day to review his past history, and I
never could find any way to shut it out.

The Witness: In the delicatessen business.

Q. In Camden?

A. Yes, sir.

Q. How long had you known Mr. Fine in 19257

A. How long have I known him? I have known
Mr. Fine ever since 1915.

Q. What was his business in 1925%

A. 19257
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Yes.
Retired.
What had been his business, do you know?
Retired.
Did he ever have any business?
Yes, sir.
What was it?
In the baking business, a baker.
While you were in the delicatessen business
weren’t you a customer of his?
10 A. That is, when he was in the baking business
at one time.
Q. You have been very friendly, haven’t you, for
years?
A. Yes, sir.
Q. Had you ever been engaged in business with
him in any way?
A. Why, yes.
Q. What was that business in which you were
engaged jointly?
A. Why, on many occasions which I can’t recall,
I have kept no record of it.
Q. In what business were you engaged with him
Jjointly?
A. What?
Q. In what business were you engaged with Mr.
Fine jointly?

Mr. Stackhouse: Are you referring to a partner-
ship?

Q. I am trying to find out from this witness

A. In various transactions.

Q. You and Mr. Fine had speculated in real
estate, hadn’t you?

A. On certain occasions, yes.
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Q. How long had you been doing that?

A. Why, perhaps a few months.

Q. When did you begin?

A. Why, during the summer of 1925.

Q. You had an interest in this Merchantville ga-

-rage, hadn’t you?

A. In the sale of it, yes, sir.

Q. No, as a purchaser with Mr. Fine?

A. I had a part interest, yes, sir.

Q. What interest had you in the purchase of the
garage? 10

A. What interest?

Q. Yes, sir.

A. One-third.

Q. And Mr. Fine had how much?

‘A. Two-thirds. :

Q. And how much of the five thousand dollars
that was put on account of the purchase price dld
you pay? '

A. One-third. ( {3

Q. So you put $1600.00 in this proposition? - 20

A. And a little over. :

Q. Now, when did you first become acquainted
with Van Buren?

A. Why, that was in the early summer of 1925.

Q. Could you give us the month?

A. I cannot. _

Q. Let me see if T can refresh your recollection.
You drive a Peerless car?

A. That is right. '

Q. AAnd you were in the habit of having the W01k 30
done on your car by the foreman who was formelly
down in the New Jersey Auto Company?

A. That is right.

Q. And he subsequently went to Memhantvdlu
and became employed by Mr. Van Buren?

A. Yes, sir.




68 William Lipsite—Cross

Q. And you became acquainted with him by tak-
ing your car out to his garage?

A. Yes, sir.

Q. Can you tell when that was?

A. T can’t recall, as I kept no record of it.

Q. And you asked him whether he knew whether
there were any good buys in real estate in Mer-
chantville, didn’t you?

A. Selling, at that time I was doing nothing but
selling, a brokerage business,

Q. Didn’t you ask him if he knew of any bar-
gains in real estate in Merchantville, put it that
way ?

A. No, I did not, I simply asked Mr. Van Buren
whether he owned that building and whether he is
satisfied there and whether he would consider sell-
ing it, and Mr. Van Buren said, ‘‘Yes, I would sell
this building, and I also have got a piece of prop-
erty across the way I would sell.”’

Q. He told you about the property across the way
which was owned by him and Mr. Wolcott?

: . At that time.
. And that is the way the conversation started?
. Yes,
. You say he signed an authorization to you?
. Yes, sir.
. To sell this property?

A. Yes, sir.

. Isn’t it a fact he only signed one authoriza-
tion?

A. He signed two.

Q. He signed one with reference to the other
property?

A. One for the garage and another one at a dif-
ferent rate of commission for the one across the
way on Maple Avenue.

Q. Were they both signed at the same time?
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A. At the same time.

Q. Now, between the first time when you and he
spoke about selling this property until the 20th of
October, 1925, when the agreement was signed how
many times did you see Mr. Van Buren?

A. It has been quite often, I can’t say.

Q. How many times did you see him?

A. I can’t say that.

Q. Did you go to the garage to see him or hunt
him up somewhere else?

A. T have seen him, see, at occasions when I did
not have to see him, to put my motor up or get gas.

Q. How many times between the day you first
saw him and had the conversation about the prop-
erty and when the contract was signed on the 20th
of October did you see him and have a conversation
with him with respect to this property?

A. I can’t answer you.

Q. How soon after you had the talk with Mr. Van
Buren in the first place did you see Mr. Fine?

A. How soon after?

Q. Yes.

A. Why, it might have been a good bit after be-
cause I tried to interest and get a good many others
before I thought of Mr. Fine.

Q. Tell us the names of the others?

A. T can’t tell that because I tried to interest
hundreds of them, I was talking to everybody about
it.

Q. You don’t mean that, that you talked to every- 5,

body about the property?

A. Everybody that I felt as though would be
interested as a buyer, not a baby or a woman, but
everybody I felt who would be a buyer I tried to
interest in that property and the property across
the way.

Q. About how many people?
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A. T can’t tell.

The Court: Can’t you name one or more; it seems
-to me you might remember one and that might give
us some light on the subject.

The Witness: I offered the proposition to Nathan
Friedenberg.

The Court: Give us his address so we ecan find
him if we need him.

The Witness: 458 Kaighn Avenue.

Q. Anybody else?
A. I can’t recall.

The Court: Did you tell Mr. Friedenberg what
the income on the property was?

The Witness: Mr. Friedenberg was not inter-
ested.

Q. Then you did not tell him?

A. I didn’t tell him anything, he told me he
wasn’t interested in the garage.

Q. Did you tell anybody else to whom you were
offering the property what the income was?

A. T told many people, and it is very likely I told
Mr. Friedenberg. I told him the income but it is
so far back I don’t know whether he remembers it
-0r not. -

Q. When was it you first spoke to Mr. Fine about
-the property?

- - A. When was that?

Q. Yes.
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A. Tt might have been a month before I sold it
to him.

Q. Is that a pure guess or are you giving the
best of your recollection?

A. T am not guessing anything, I am giving it to
the best of my ability.

Q. From the time you first saw Mr. Fine and
offered this property to him until the contract was
signed was how long?

A. I can’t tell.

Q. Did Mr. Van Buren give you a price on this
property when you first saw him?

A. Yes, sir.

Q. What was the price?

A. $50,000.00.

Q. And was that in the conversation when you
first saw him about it?

A. That was in the conversation.

Q. Did you tell Mr. Fine what the proposition
was?

A. T didn’t see Mr. Fine at that time.

The Court: I would like to know whether the
statement of Mr. Van Buren about the income on
the property was on the first occasion when you saw
him?

The Witness: On the first occasion.

Q. You only had one conversation with him about
the income, didn’t you?

A. One conversation.

Q. Now, when you first spoke to Mr. Fine about
the property what did you say to him, give us your
best recollection of the conversation.

A. Mr. Fine had told me

Q. I didn’t ask that, what did you say to him?
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A. T told him that there was a good garage, good
paying, it has got a nice income, and it looks to me
as if it was a good buy, worth the money.

Q. Is that all you told him?

A. 1T might have told him some other words but
I can’t recall.

Q. Give us the rest of the conversation.

A. T can’t recall.

Q. What you have now stated is all you ean re-
member ?

10 A. T spoke on those lines.
" Q. I want the words, if you can give it.

A. The words I cannot repeat, it is impossible.

Q. Can you give us the substance of the conver-
sation?

A. No, I kept no stenographer for it.

Q. When did you make up your mind to go into
this proposition and become a one-third owner?

A. Upon the request of Mr. Fine after it was
bought.

20 . After it was bought?
. After it was bought.
J. And you had no arrangement with him before?
. Absolutely nothing before.
. Before the contract was signed?
. Absolutely not.
. Why did Mr. Fine ask you to go in and be-
come partners?
A. I can’t say.
Q. How soon after it was bought did you agree
30 to go in and become a one-third owner?
A. Before the time the next payment was made.
Q. $1500.00 was paid at the time the contract
was entered into, was any portion of that your
money ?

A. No, sir, not the first payment.
Q. The next payment was within 3 days after-
ward, did you contribute anything to that?
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A. No, sir.

Q. The contract is dated the 20th of October, and
$1500.00 was to be paid on the 23rd of October, did
you contribute any portion of that money?

A. No, sir.

Q. When did you first pay any money into it?

A. The first two payments were supposed to be
one payment, and the next payment was following
some time later, the contract has got that.

Q. The third payment was 30 days?

A. Well, it was during that 30 days.

Q. That you agreed to go in?

A. T can’t say sure it was during the 30 days, or
during the following payment, but it was between
one of the payments.

Q. How much did you put into it then?

A. One-third.

The Court: Can’t you remember the amount you
paid, you can perhaps tell the time if you remember 20
the amount.

The Witness: It was $1600 and something—well,
it was the exact one-third.

One-third of $5000.007?

One-third of $5000.00.

Did you pay it by check?

How did I pay it?

Did you pay Fine by check?

I gave him a note.

What was the amount of your note?
Tt was sixteen hundred and some dollars.
Have you paid the note?

I have taken care of it, yes.

. Have you paid it?

OPOPLFPOFOPFL
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A. Not all.

Q. Have you paid any of it?

A. Yes, sir.

Q. How much?

A. T think there is somewhere around between
four and five hundred dollars, I have $475.00 still
due on that.

Q. You had a conversation with Mr. Van Buren
in relation to a readjustment of the mortgages,
didn’t you?

A. T did.

Q. And Mr. Fine was present?

A. Neos;

Q. You requested Mr. Van Buren should change
the terms of the contract and rearrange the amount,
due date, or maturity of the mortgages, didn’t you?

A. Yes, sir.

Q. Did you tell Mr. Van Buren then you were
interested in this purchase?

A. I did.

Q. What?

A. T did tell him.

Q. You told Mr. Van Buren you were interested
as a purchaser in this property?

A. Yes, sir.

Q. When did you tell him that?

A. T told him that on several occasions and Mr.
Van Buren said he had nothing to do with me, he had
everything to do with Mr. Fine. Mr. Van Buren
told me that Mr. Fiine told him I had nothing to do
with it.

Q. Did you have anything to do with the employ-
ment of the lawyers in this case to get back-the
$5000.00?

A. No, sir.

Q. Will you tell us how much is still due on that
note of yours for $1600.00?
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A. The Parkside Trust Company could tell yon
that very easily. :

Q I am asking you?

A. I can’t recall.

Q. And you were the one that personally made
the request to Mr. Van Buren that there be an ex-
tension from April to June?

A. Yes.

Q. And it was then agreed that would be done
if you paid the $500.00 on the first of April?

A. That is right.

Q. Did you have any talk with Mr. Fine about
that suggestion, did he ask you to make an arrange-
ment of that kind?

Al Yes.

Q. Do vou know why he wanted the matter ad-
journed for 2 months?

A. Why?

Q. Yes, did he tell you why he wanted it done?

A. Why? '

Q. Why he wanted the postponement from April
1st to June 1st.

A. Because he couldn’t raise the money.

Q. You weren’t in a position to go on with the
contract on the first of June?

A. Not at that time.

The Court: The 1st of April, you mean.

Mr. Starr: The 1st of April, T mean.

Q. And that is the reason why you did not appear
at Mr. Voigt’s office for the purpose of making a
settlement ?

A. Yes.

Q. When you bought this property it was right
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at the top of the real estate boom in Camden Coun-
ty, wasn’t it?

A. Yes. ‘

Q. And after you made the contract there was
a slhimp? ‘

A. Yes, sir.

Q. And the boom had been punectured on the 1st
of April, 1926, that is right, isn’t it?

A. Yes, sir.

Q. Mr. Lipsitz, when did you ascertain that the
gross income from this property was approximate-
ly $7000.00?

A. Approximately how much?

Q. $7000.00.

A. $7,000.00 or $70,000.007

Q. $7,000.00.

A. The gross income on the property?

Q. The gross income fromr this garage was ap-
proximately $7000.00 a year?

A. $7,000.00?

Q. Yes.

A. T never learned of that. $7,000.00 a year?

Q. That is what I am asking you.

A. I never heard of that.

Q. Now, after you say you had the conversation
with Mr. Van Buren did you ascertain from any
source what the income was?

A. Yes.

Q. From whom did you get that information?

‘A. T had resold that garage once

Mr. Starr: I move that that be stricken out as
not responsive to my question.

\Mr. Stackhouse: I think that is introductory.

The Court; That expression may be relevant,
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. How did you ascertain what the income was?

. I had resold that garage once.

. When?

. That was after Mr. Fine had bought it.

. When, can’t you give us dates?

. How ean 1 give you dates, do I have to re-
member distinetly the minutes and days?

Q. I am not asking the minutes.

A. I resold it a month or 6 weeks later after Mr.
Fine bought the garage, I resold it to a Philadelphia
party.

Q. And the name?

A. The broker was Mr. Frankle, recommended
to me by Mr. Frankenstein; Mr. Frankenstein is on
Magnolia Avenue, 1200 block.

Q. In Philadelphia?

A. In Camden.

Q. Did you have a contract in writing for the sale
of the property?

A. It wasn’t sold yet, no deposits given, but 1
had it sold on condition that we were about to get
together and draw the contract.

Q. That was a month or six weeks after October?

A. Yes.

Q. That is the best recollection you have as to
time ?

A. Yes, sir.

Q. In what way did you ascertain what the gross
income was from that transaction?

A. T had made a statement one time in my store
to someone about that garage, what a large income
that garage has had, which I said was between
seventy and eighty thousand dollars, and Mr.
Frankenstein was in my store at the time and over-
heard the conversation and he comes to me and tells
me he thinks he knows of a party who wants to buy
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that garage, as a man is looking for one, and T said,
¢“All right, get busy and brmg me ‘rhat customer, X
so he went to Philadelphia and brought me a 1ea1
estate broker by the name of Frankle, and Mr.

Frankle and I went out and looked the place over,
and I showed him around, and he was 1mpressed
with it, and he wanted to know if that was really
the Volume of the business, and I said, “‘That is
what Mr. Van Buren told me,”’ and he said, ‘I
think I have a man who wants one.”’

The Court: Are you giving now the conversation
this man had with Mr. Van Buren?

The Witness: No, but that is following. So this
“man, Mr. Frankle, brought the buyer over from
Philadelphia to my place of business and the three
of us went out to that garage, it was sometime in
the evening.

Q. What month?

A. If T can recall right it was during the month
of November.

Q. 19252

A 199800 o

Q. Did you go out?

A. We went out, the three of us together, to look
the place over.

The Court: Was Mr. Fine with you?

The Witness: No, Mr. Fine was not with me, it
was Mr. Frankle, thls prospective buyer and my-
self, and we looked the place over, and the man was
lmplessed with it, and I 1ece1\ed word from Mr.
Frankle the following morning and he said the man
was very much impressed with it and he thinks
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there is going to be a deal there in about a week.
Later Mr. Frankle advises me—tells me that this
man has been around once more at the place to look
over the place once more and he found Mr. Van
Buren on the premises there and he had a conver-
sation with him regarding the income of the place
and Mr. Van Buren had told him a ridiculously low
figure, which wasn’t anywheres near to the figure
I stated, and therefore the man tells me we have
lost the sale, that the man is not interested anymore
on account of the income.

Q. And that is the only information you had with
reference to the income?

A. No.

Q. You didn’t make any inquiry of Mr. Van
Buren after that, did you?

A. No, sir—yes, I did, I retract that, I did.

Q. When?

A. That was shortly afterwards.

Q. When, can’t you give us a date?

A. Tt might have been a week or it might have
been two weeks.

Q. In the month of November, was it?

A. It was following that occmrence, yes.

Q. What was the conversatlon“l

A. T asked Mr. Van Buren what was the reason
to tell the man such a small income and discourage
him, and Mr. Van Buren said, ‘It is ridiculous, I
couldn’t have said that, the man misunderstood me,
my gas alone amounts to twice as much as that does,
that is ridiculous, the man misunderstood me, I
never made such a statement to him,’’ that is what
Mr. Van Buren told me.

Q. Did you make any other inquiry?

A. 1 did not.
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The Court: Can you remember the amount that

this man told you that Mr. Van Buren said the
income was?

The Witness: Mr. Van Buren told me his gas

The Court: What did this man tell you that Mr.
Van Buren told him the income was?

The Witness: I believe Mr. Van Buren told him
0 the income was around $17,000.,00.

Q. How much?

A. $17,000.00 a year.

Q. This man told you that Van Buren said to
him that the income was $17,000.00 a year?

A. Yes.

Q. What price were you asking for the garage
of these people in Philadelphia?

A. What price was I asking at that time?

Q. Yes.

A. Why, I was asking $65,000.00 or $60,000.00, I
don’t remember; I would have taken the price I
had paid for it then.

Q. You don’t remember the price?

A. I can’t remember, it was only verbally and I
can’t recall.

Q. You were acting for whom in trying to sell
this property?

A. I was acting all the time for Mr. Fline.

30 Q. You hadn’t bought into it then, had you?

A. Well, I don’t recall whether it was before 1
went into it or shortly afterwards, I can’t say.

Q. You weren’t sufficiently interested to remem-
ber whether or not you were interested in the prop-
erty at that time?

A. Tt is two years back and I can’t remember all
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incidents; I never felt I would have a lawsuit about
it,

(). Did you explain to Mr. Fine why this chap
from Philadelphia wouldn’t buy?

A. Yes, sir. :

Q. You told him he learned that the incomc was
not as represented? |

A. Yes, sir.

Q. You told him also that M. Van Buren had
told this man in Philadelphia the income was $17,-
000.00, you told him that?

. Who!?

. Mr. Fine.

. Yes, I told My. Fhne,

. You say that was in November, 19257

. I didn’t say November.

. What did you say?

. Tt might have been November or December.

). How much money did you put into this prop-
osition after you ascertained that fact?

A. After what? )

(). After you ascertained there had been misrep-
resentation as to the gross volume of business how
much money did you put in it?

A. Nothing. :

Q. You didn’t put any more money in 1t ?

A. No, sir. . .

Q. How much more money did Mr. Fine put in
it?

A. I don’t know.

Q. Don’t you know when Mr. Fine made the 3rd :
payment? :

A. The record shows that.

Q. T am asking you. | .

A. T have a record of that, I can’t answer that.

Q. The $1000.00 which was paid in 60 days was
not made on time, was it?
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A. I know $1000.00 had been deferred one month.
Q. Was that the first or second thousand dollars?
A. I don’t remember that, but I know $1000.00
had been deferred 30 days.
When was it eventually paid?
It was one of the payments.
When?
I don’t know.
In what month?
I don’t know.
Was it paid after the 1st of January, 19267
I can’t commit myself.
When you and young Mr. Fine went to see
Mr. Van Buren you said to Mr. Van Buren, or
young Mr. Fine said in your presence, ‘‘I see you
are going to go after us under the agreement,’’
didn’t you?
A. T haven’t said that.
Q. Did young Fine say it in your presence, isn’t

CPOPOFOFO

2() that the way the conversation started?

A. No, sir, I don’t recall that.

Q. Isn’t that the way the conversation started?

A. T don’t recall that. If you want me to repeat
my words what I said to Mr. Van Buren I will re-
peat it easily.

Q. Mr. Lipsitz, the anfwer in this case alleges
that shortly after the execution of the agreement,
referring to the October agreement, defendant dis-
covered that said complainants were only doing a
g &ross yearly business of approximately $7000.00, do
you know where the information came from which is
contained in this answer?

A. No, sir, not the $7000.00, $17,000 but not
$7000.00, that is wrong. !

Q. You never furnished the information to these
lawyers which is incorporated in the answer?

A. I didn’t furnish them the information, no, sir.
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Q. When you came to sign up for this property
vou took Mr. Fine out to Merchantville and then
:Vou and Fine and Van Buren came down to Mr.
Voigt’s office in Camden?

A. Yes, sir. . ot

Q. And the contract was signed in Mr. Voigt’s
office? '

A. Yes, sir.

Q. That was on the 20th of October, 19257

A. Yes, sir. Y

Q. And you offered to Mr. Van Buren $50,0‘0(_).00
for this property while you were in Merchantville,
didn’t you?

A. Yes, sir. -

Q. Now, if you say that was his price why didn’t
he accept it?

A. Because he changed his mind, he wanted more
money.

Q. That was the reason?

A. Yes.

Q. And you came down to Mr. Voigt’s office and
you were there practically the whole day dickering

with this figure?

A. No, we were dickering for weeks before, some-
time before about this property, beginning at- $50,-
000.00, and then Mr. Van Buren stretched his price
over £50,000.00, and when we came to Mr. Voigt’s
office he was asking sixty and sixty-five thousand
dollars.

Q. I am asking about the dickering in Mr. Voigt’s

30

office, confine your answer to that. Isn’t it a fact, :
that you offered, or rather, Fine was there and you
did the talking and you offered $50,000.00 for the
property? i

A. $55,000.00 we offered at the garage.

Q. You never offered $50,000.007% -
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A. Way before we offered less than $50,000.00.

Q. You offered $55,000.00, didn’t you?

A. That is the last offer at the garage.

Q. I am speaking of Mr. Voigt’s office, what was
the offer there?

A. $55,000.00, and we kept on dickering, and Mr.

Van Buren kept on going up every minute, seeing

we wanted it, and he kept on going up, and he finally
raised it to fifty-eight, and finally agreed on $58,-
000.00. |

Q. At that time weren’t you representing Mr.
Fine? Ha

A. Yes, sir.

Q. And you were endeavoring to get the property
for Mr. Fine as cheaply as you could?

A. Absolutely.

Mr. Stackhouse: May it please the Court, this is
the defendant and he is not able to speak the Kng-
lish language and there seems to be no interpreter
that we can lay our hands on, no official interpreter
who is able to interpret.

The Court: You never can get them unless you
order them in advance.

Mr. Stackhouse: There doesn’t seem to be one.
I have a young man from my office if Judge Starr
is willing to let him act in that capacity.

30 The Court: Counsel may proceed.

Mr. Stackhouse: I have just been called on the
telephone, may I be excused for a moment?

The Court: Yes,
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Wrriam Lipsitz, recalled.
By Mr. Stackhouse:

Q. You testified on Monday that this contract
of agency you had with Mr. Van Buren you thought
was home?

A. Yes, sir. ; 10

Q. Did you make an effort to find it? :

A. T did make an effort to find it but I did not
find it.

Cross-examination.
By Mr. Starr:

Q. Did you find the other onme for the big house
across the street? 20
A. I didn’t find either one of them, I had the two

of them together.

SamueL N. MiLLER, sworn.
By Mr. Stackhouse:

Q. Mr. Miller, what business are you in?

A. Real estate broker. , e 30
Q. How long have you been in that business?

A. For myself, or all together? Since 1907 for

others and myself.
Q. Were you connected with a real estate concern

since 19077 . .
A. Yes, sir, with the exception of the time I was

in the service.
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Q. That was when?
LSO st 119
Q. How long have you been in business for your-
self?
A. Why, since 1919.
Q. Where is your office?
A. 548 Federal Street.
Q. Where was your office in 1925 and 19267
A. October, 1925, we moved to 548 Federal Street;
‘10 previous to that it was in the Van Russ Building.
Q. You were a licensed broker, and still are?
A. Yes, sir. ‘
Q. Are you engaged in representing parties in
the selling of real estate for the last 3 years?
A. Yes, sir. |
Q. Have you had occasion to observe the values
in the real estate market in Camden County during
that time?
~ A. To a great extent, yes.
20 Q. Now, there was a so-called boom in real estate,
wasn’t there, which occurred several years ago?
A. Yes, there was.
Q. About what time did that occur?
A. Why, the summer of 1925 until the end of the
Fall of 1925.
Q. When did the boom become punctured, as you
might say?
A. It became ruined the spring of 1926.
Q. Now, with respect to this ruined boom was
130 ‘that a local condition or one which was general?
A. I think it was general.
.. Q. Would it have affected property in Merchant-
ville as well as property in Camden?
.. A. From reports it affected property in nearly
“every section of the country.
. Q. Now, with respect to properties in Camden
“County and especially with respect to properties in
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Merchantville, would you say there was or was
not any increase—or rather put it this way—that
there was any change in values from April 1st, 1926,
until October of that year.

Mr. Starr: If the Court please, I object, as im-
material and irrelevant, I don’t see where it has
any significance whether there is any rise or fall
in the value of property after the first of April and
before October.

The Court: I think the last witness in answer to
your own question said the boom bursted in the fall
of 1925.

Mr. Starr: He is talking about April 1st, 1926,
and October 1st, 1926.

The Court: What is it you want to show?

Mr. Stackhouse: I have pleaded, and one of our
defenses is laches. There was, evidently, according
to the records of this Court, no action taken from
the time of the day fixed for settlement, April 1st,
1926, until the issuance of the subpoena in this
Court on the 14th of October, 1926. Now, the rule
is that a party must pursue his remedies diligently,
and save, if possible, the other party to the contract
from as much loss as possible, and if they waited
a period of six months to take any action and there
was a decrease in value—it may be entirely perti- |
nent because

The Court: I think it is competent.

The Witness: There has been a decided decline

in property values from April 1st, 1926, to October
‘1st of the same year, that is, generally,

S
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Cross-examination.
By Mr. Starr:

Q. Mr. Miller, the real estate market in 1926
broke in the spring, didn’t it?

A. Well, in the general acceptance of the real
estate business they always figure there is a lull in
the fall and winter and they figure the reopening
again in the spring, and there was no reopening,
that is all I can tell you from my experience.

Q. Wasn’t there a decided break in the market
independently of the fact that the activity was not
resumed in the spring of 19267

A. Yes, there was a decided break in the market
because nobody would consider anything anymore.

Q. When did that happen?

A. We expected the market to open in the spring
and it didn’t open, you couldn’t get anybody to buy.

Q. There was no material change say between
the first of March or the first of April and the bal-
ance of 1926, was there?
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