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W rit of Certiorari.

N e w  J e r s e y , ss.:
T h e  S tat e  o f  N e w  J e r s e y  t o  Un -

e m pl o y m e n t  Co m pe n s a t i o n  Co m m i s -
s i o n  o f  N e w  J e r s e y — Gr e e t i n g :

We being willing, for certain reasons, to be cer-
tified of a certain decision rendered on May 4,
1944 by the Unemployment Compensation Com- 10 
mission of New Jersey, in relation to the applica-
tion to said Unemployment Compensation Com-
mission of New Jersey, by Augusta Naidech, 
David Naidech and Henry Finston, trading as 
New Jersey Coal & Supply Co., a partnership, 
and by Henry Finston and David Naidech, trad-
ing as Jersey Appliance Co., a partnership, for a 
ruling holding the above named partnerships as 
non-subject employers under the terms and pro-
visions of the New Jersey Unemployment Com- ^0 
pensation Law, do command you that you certify 
and send under your seal, to our Justices of our 
Supreme Court of Judicature, at Trenton, on the 
30 day of June, 1944, the said decision of said 
Unemployment Compensation Commission of New 
Jersey, above mentioned, together with all things 
touching and concerning the same, as fully and 
completely as they remain before you, together 
with this our writ, that we may cause to be done 
thereupon what of right and justice according 30 
to the laws of the State of New Jersey ought to 
be done.

W i t n e s s , T h o m a s  J. B rogan , Esquire, Chief 
Justice of our Supreme Court, at Trenton, this 
12 day of June in the year of Our Lord One Thou-
sand Nine Hundred and Forty-four.

J a m e s  J . Ga v i n ,
Clerk.

W i l l i a m  H a rr is , ^0
Attorney for Prosecutor.

1
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Allocatur.

I  allow this writ; let it be sealed.

June 10, 1944.
Ch a r l e s  W . P a r k e r , 

Justice of the Supreme C

Return to W rit.

NEW JERSEY SUPREME COURT.

H e n r y  F i n s t o n  & D avid  N a id e c h  
on T/A  J e r s e y  A ppl i a n c e  Co .,

A u g u s t a  N a i d e c h , D avid  N a i d e c h  
& H e n r y  F i n s t o n , T/A N ew  
J e r s e y  Co a l  & S u pp l y  Co . and 
N e w  J e r s e y  Co a l  & S u ppl y  on Writ of 
Co., I n c ., Certiorari.

To the Honorable, the Justices of the Supreme 
Court of Judicature, State of New Jersey:

In obedience to the command of this writ, di-
rected to the Unemployment Compensation Com-
mission of New Jersey, I, Dean H. Ashton, Acting 

40 Secretary of the Unemployment Compensation

vs.

Prosecutor, Return to Writ.

U n e m pl o y m e n t  Co m pe n s a t i o n  
30 Co m m i s s i o n  o f  N e w  J e r s e y ,

Defendant.
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Return to Writ.

Commission of New Jersey, within named, do 
send under the seal of the Unemployment Com-
pensation Commission of New Jersey to you, the 
Honorable Justices of the Supreme Court of Judi-
cature of New Jersey, the decision of the Unem-
ployment Compensation Commission of New Jer-
sey, whereof mention is made in said writ, 10 
together with all things touching and concerning 
the same as fully and completely as they remain 
before us as within it is commanded.
In  w i t n e s s  w h e r e o f , I  have hereto set my hand 

and seal of the said Unemployment Compensation 
Commission of New Jersey on this 28th day of 
June, 1944.

U n e m pl o y m e n t  Co m pe n s a t i o n  gn 
Co m m i s s i o n  o f  N e w  J e r s e y .

By D e a n  H. A s h t o n ,
Dean H. Ashton,

Acting Secretary.

(Seal)

30
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Hearing of March 7, 1940.

UNEMPLOYMENT COMPENSATION 
COMMISSION OF NEW JERSEY.

A u g u s t a  N a i d e c h , D avid  N a i d e c h  
and H e n r y  F i n s t o n , t /a  N e w  
J e r s e y  Co a l  & S u ppl y  Co .

F or mal  H e a r i n g .

Appearances :

E r n e s t  E g e r , Commissioner of the Unem-
ployment Compensation Commission of 
New Jersey;

Ch a r l e s  A. Ma llo y , Chief Counsel for the 
Unemployment Compensation Commis-
sion of New Jersey;

W i l l i a m  S. Co n k l i n , Secretary for the Un-
employment Compensation Commission 
of New Jersey;

I. B e r n a r d  H a r k a v y , Chief Auditor for the 
Unemployment Compensation Commis-
sion of New Jersey;

D o m i n i c  J. H a rt , Legal Assistant for the Un-
employment Compensation Commission

10
I n  t h e  Ma tte r

of
D av id  N a i d e c h  and H e n r y  F i n s -

t o n , t /a  J e r s e y  A ppl i a n c e  
Co m pa n y

and
Transcript of 
Testimony.

40 of New Jersey;
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Henry Finston, Petitioner—Direct.

Sa m u e l  F. S l a f f , Counsel for Jersey Ap-
pliance Company and New Jersey Coal 
& Supply Company;

N a t h a n  L i n n , Accountant for Jersey Appli-
ance Company and New Jersey Coal & 
Supply Company.

A formal hearing in this matter was held in 
Boom 903, Trenton Trust Building, Trenton, New 
Jersey, on Thursday, March 7, 1940, at 10:30 
A. M. Eastern Standard Time.

H e n r y  F i n s t o n , being duly sworn according to 
law, tes t if ie s :

Examination by Mr. Slaff:
20

Q. What is your name ? A. Henry Finston.
Q. And where do you live? A. In Nutley.
Q. Are you acquainted with the New Jersey 

Coal & Supply Company? A. I am.
Q. What is the nature of the business, is it a 

corporation or a partnership? A. It is now a 
partnership.

Q. Who started the New Jersey Coal & Supply 
Company originally? A. It was originally started 30 
by Hyman Naidech, husband of Augusta Naidech.

Q. When did he die? A. He died in 1929.
Q* What became of the business after he died?

A. Mrs. Naidech continued the business for a 
short time afterwards.

Q. Was it continued as a corporation or an in-
dividual business? A. It was as an individual 
trading as New Jersey Coal—I think it was Coal 
and Grain Supply at that time.

40
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Henry Finston, Petitioner—Direct.

Q. Then was it incorporated? A. Then she was 
operating as an individual, trading as New Jersey 
Coal & Supply Company for approximately two 
or three years and then I entered into the business 
as her son-in-law. We formed a corporation.

Q. What date?
^  Mr. Harkavy: October 15, 1931.

A. That is right.
Q. Now in that corporation—what were the in-

terests of the stockholders—who were they? A. 
The stockholders were Augusta Naidech, David 
Naidech, Henry Finston and Ida Finston.

Q. How many shares of stock were issued? A. 
I  have the book here (refers to book). There 

20 were twenty shares issued.
Q. What was the par value of each share? A. 

$100.00 each.
Q. How many shares were issued to Mrs. Nai-

dech? A. Sixteen shares issued to Augusta Nai-
dech.

Q. Yes, continue. A. Two shares were issued 
to David Naidech; one share to Ida Finston; one 
share to Henry Finston.

on Mr. Harkavy: Just a minute — that
doesn’t make twenty. How many shares 
did David Naidech have?

A. David Naidech two.
Q. What became of the corporation? A. The 

corporation was dissolved.
Q. When? A. In June—as of July 1, 1937.

Mr. Harkavy: Do you want the exact 
date? We have a record of it here.

Mr. Slaff: We have it here.40
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Henry Finston, Petitioner—Direct.

Q. Do yon—at any rate, the corporation was 
dissolved? Is that right? A. That is right.

Q. And a partnership was started? A. Yes, 
that is right.

Q. Who formed the new partnership? A. The 
partnership, consisted of Augusta Naidech, David 
Naidech and Henry Finston. 10

Q. Now in this partnership, what interest did 
each have? A. The same interest was continued 
in the partnership as in the corporation—with 
Augusta Naidech 80%, and David Naidech 10% 
and I  assumed Ida Finston’s interest—making a 
total 10% as my share.

Q,. Have you ever received any dividends or 
profits from the New Jersey Coal & Supply Com-
pany? A. None.

Q. What has been the nature of your remunera- 20 
tion in the New Jersey Coal & Supply Company?
A. I  have made a salary.

Q. You say you never received any dividends 
or profits? A. Never.

Q. Did you receive a liquidation dividend of 
any character as a result of the dissolution of the 
corporation? A. None whatever.

Q. Did anybody receive it? A. No.
Q. Who is the owner of the New Jersey Coal & 

Supply Company? A. Augusta Naidech. 30
Q. Is she your mother-in-law? A. Yes, that is 

right.
Q. Who decides the policy of the partnership?

A. She does.
Q. Who guides all purchases of merchandise 

for the business-—lumber, coal, fuel oil, those sup-
plies? A. Well, she does, and I assist her.

Q. As a matter of fact, you are working for 
Mrs. Naidech, aren’t you? Isn’t that right? A.
Yes, that is right. 40
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Henry Finston, Petitioner—Direct.

Q. And does David Naidech work for Mrs. Nai- 
dech? Is that right? A. Yes, that is right.

Q. What does he receive for compensation, out-
side of board and lodging? A. In amount of 
money ?

Q. Yes? A. I am not .sure—I think about $15.00 
10 to $20.00.

Q. Are you at liberty to sell your interest in 
the partnership to anybody? Have you the right 
to sell it, or are you bound by any agreements 
with your mother-in-law, Mrs. Naidech, not to 
sell? A. I  couldn’t sell my interest.

Q. Why? Have you made any agreement with 
respect to your interest? I  would like to know 
whether the interest is yours or your mother-in- 

2q  law’s? Who owns it? A. It isn’t mine—it is my 
mother-in-law’s. I have no right to sell something 
that doesn’t belong to me.

Q. Why do you say that you have no right to 
sell it ? A. I  had nothing to do with the formation 
of the business.

Q. Was this interest given to you for a consid-
eration? Was it given to you for convenience? 
A. Just as a matter of convenience.

Q. What is the convenience? Describe it. I 
30 will rephrase that—I will put it this way. Does 

your mother-in-law—is your mother-in-law a lit-
erate person—does she read and write English 
very well? A. No, she does not.

Q. Is she well? A. She is not well.
Q. What is the condition of your mother-in- 

law? A. She has diabetes.
Q. How old a woman is she? A. About 55.
Qs. Then does your mother-in-law take any part 

in the actual running of the business? The dis- 
40 position of trucks? Who does that? A. I  do that.
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Henry Finston, Petitioner—Direct.

Q. Is that in the nature of the convenience you 
had in mind, or is there some other definition you 
want to give it ? A. That is right.

Q. What else do you do—make collections there 
of all accounts? Where do you live by the way? 
A. With my mother-in-law.

Q. Two or one family house? A. One family 
house.

Q. In the same household with your wife and 
child? Is that right? A. That is right.

Mr. Harkavy: Is that the same household 
where David Naidech lives?

A. Yes.

Mr. Harkavy: Is he single?

A. Yes.
Q. Coming to the Jersey Appliance Company, 

what kind of a business is that? A. Electrical 
appliances.

Q. What do you sell? A. Eefrigerators, wash-
ing machines and oil burners.

Q. That is all done, I  assume, on the financial 
plan ? A. That is right.

Q. When I say financial plan, is that F. H. A., 
conditional sales agreements? A. That is right.

Q. Where is that place of business? A. Belle-
ville.

Q. And New Jersey Coal & Supply Company? 
A. In Nutley.

Q. How far apart are they? A. Approximately 
two miles.

Q. Who originated that business in Belleville? 
A. I  did.

Q. You did? A. I did and my brother-in-law. 
Q. How old is your brother-in-law? A. 25.

10

20

30

40
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Henry Finston, Petitioner—Direct.

Q. Was—did yon enter into any agreement with 
your brother-in-law respecting the ownership of 
that business'? A. We started as a partnership.

Q. Did you have any stock in trade when you 
began, or was it just a name? A. Just a name.

Q. What did you have in the store? Did you 
■ have a desk? A. That is right.

Q. What is the number—the address of the 
business at Belleville ? A. Recently we moved to 
a new location, and the address now is 539 Wash-
ington Street.

Q. So the point is, when you started this busi-
ness in Belleville, you had no stock in trade. What 
did you have to sell? A. We had to buy some.

Q. You had no stock in trade then? A. None. 
20 Q. So you sold merchandise you did not have 

in your possession, but what someone else had? 
Is that right? A. Yes, that is right.

Q. What was it? A. Refrigerators, washing 
machines and oil burners.

Q. Where were they delivered from? A. De-
livered from the distributor’s warehouse.

Q. Then you were a sort of an agency for a 
wholesaler. Is that right? A. Yes.

Q. What sort of burners were they — what 
30 equipment? Name them. A. Chrysler Oil Burner, 

tanks, oil, frigidaires and the Bendix home laun-
dry.

Q. The orders are taken at the Belleville office 
and shipments made directly from the distribu-
tor? Is that right? A. That is right.

Q. The distributor is located where ? A. In 
Newark.

Q. All right. Now, does the Jersey Appliance 
Company have any connection with the New Jer- 

40 sey Coal & Supply Company? A. None.
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Henry Finston, Petitioner—Direct.

Q. Do the profits of the Jersey Appliance Com-
pany go to the New Jersey Coal & Supply Com-
pany? A. No.

Q. Has there ever been deposits in the ac-
count of the New Jersey Coal & Supply Com-
pany? A. No.

Q. You keep books in Belleville? Records in 10 
the Belleville office? A. Yes.

Q. Have you a bookkeeper in Belleville? A.
Yes.

Q. You are sure that no part of the profits or 
funds of the Jersey Appliance Company have 
been mingled with the moneys of the New Jersey 
Coal & Supply Company? A. Never.

Q. And a separate account is kept? Is that 
right? A. That is right.

Q. Do you receive a salary from the Jersey Ap- 20 
pliance Company, or have you a drawing account, 
or haven’t there been any? A. There has not 
been any.

Q. Have you made no money there in Belle-
ville? A. Just about breaking even.

Q. Let us get to the employees now. What kind 
of employees do you have in the Jersey Appliance 
Company ? Are they today weekly or monthly em-
ployees, or neither? A. We have a bookkeeper, 
paid by the week; a sales manager, paid by the 30 
week, and two salesmen we pay on commission.

Q. Are they paid their commission on each 
separate transaction rendered by them? A. That 
is right.

Q. The salesmen sell the articles that you have 
described—oil burners—air conditioning—wash-
ing machines? Is that right? A. Yes, that is 
right.

Q. If  a salesman sells an oil burner on Monday, 
what would be the extent of his commission? A. ^  
It all depends upon the amount of the sale.
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Henry Finston, Petitioner—Direct.

Q. Well, supposing it cost $100.00, what would 
he get? A. 10 per cent.

Q. When would he receive that? A. Saturday.
Q. So that you have a written contract with the 

salesman in each case? A. No, it is a mutual 
agreement.

10 Q. Is that a weekly proposition with the sales-
man? A. Yes.

Q. Are you at liberty to discharge the salesman 
each week? A. To discharge him?

Q. Why yes. I  don’t remember how many sales-
men you said you had? A. Two.

Q. Two salesmen, the girl is three and the sales- 
manager makes four, is that right? A. Yes, that 
is right.

Q. It is true, is it not, that in addition to the 
gentlemen that are connected with Jersey Ap-
pliance Company in various ways, you have a man 
that does installation work? Is that right? A. 
Yes.

Q. How is that man engaged—engaged by the 
week—on a contract basis—or independent con-
tract? A. He is engaged by the week.

Q. How much does he receive a week? A. 
$35.00.

Q. Well now, is he steadily employed, or is he 
30 engaged each week? A. He is engaged each week, 

but he has been working steadily.
Q. Well, do you employ him in the summer-

time? A. Yes.
Q. I  want to find out if he is steadily employed? 

A. Yes.
Q. He is not like the salesmen in other words? 

A. No.
Q. That is all, is that right? A. That is right.
Q. Now the gentlemen that are connected in 

™ other ways—in other words, with the Jersey Ap-
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Nathan Linn, for Petitioners—Direct.

pliance Company, whether as salesmen or instal-
lation men, or the girl, they have no connection 
with the Jersey Coal & Supply Company? A. 
None whatever.

Q. Do they give time to the Jersey Coal & Sup-
ply Company office to do any work there? A. No.

Q. Do they deliver lumber to the New Jersey 
Coal & Supply Company? A. No.

Q. Do they keep any books for them—sell cin-
der blocks or any materials employed by the New 
Jersey Coal & Supply Company? A. No.

Q. Do they do any collecting for them? A. No. 
Q. Nothing at all, is that right? A. Yes.

N a t h a n  L i n n , being duly sworn according to 
law, testifies:

Examination by Mr. Staff:
Q. Mr. Linn, what is your business? A. I  am 

a certified public accountant.
Q. Are you familiar with the New Jersey Coal 

& Supply Company business? A. I  am.
Q. And who is the real owner of that business,? 

A. My records show the business is a partnership.
Q. Who is the guiding spirit of that business? 

A. Mrs. Augusta Naideeh.
Q. Does she give orders to the employees? A. 

Mrs. Naideeh determines the main policy of the 
business.

Q. Do you report to her yourself? A. I  do.
Q. Do you know the history of this business? A. 

I do from the time that the corporation—I be-
came accountant for the business at the time it 
was a corporation.

10

20

30

40
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Nathan Linn, for Petitioners—Direct.

Q. And who was the guiding spirit of the busi-
ness when it was a corporation? A. Mrs. Au-
gusta Naidech.

Q. Were you familiar with the dissolution of 
the corporation? A. I was.

Q. And the formation of the partnership? A. 
10 I  was.

Q. Did Mrs. Naidech continue to be the boss of 
the business after the dissolution? A. She did.

Q. Do you—have you found any record in the 
New Jersey Coal & Supply Company records of 
any profit or dividend ever having been paid to 
Henry Finston and David Naidech? A. No divi-
dend was ever paid.

Q. What is the extent of their remuneration 
from your examination of the records of the New 

20 Jersey Coal & Supply Company? A. Are you re-
ferring to the corporation?

Q. Yes. A. And whose remuneration are you 
referring to?

Q. Mr. Finston and Mr. Naidech. A. Finston 
and Naidech received salaries from the corpora-
tion.

Q. And in other respects, remembering the tes-
timony of Mr. Finston—that respecting the his-
tory of the New Jersey Coal & Supply Company, 

30 is that substantially true as he stated it on the 
record? A. I t  is.

Q. Now in respect to the Jersey Appliance Com-
pany, have you examined the records of that enter-
prise? A. I  do not believe that David Naidech, 
who was a stockholder in the corporation, derived 
any salary from the corporation during the time 
that I took care of the books of said corporation. 
I believe it is true.

Q. Continuing with the partnership, has he 
ever derived any salary or other remuneration of
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Nathan Linn, for Petitioners—Direct.

New Jersey Coal & Supply Company as a partner-
ship? A. From the partnership he has drawn 
funds occasionally, but no stated stipulated salary.

Q. Has he drawn any profits? A. No, except 
all funds drawn are in the nature of profits.

Q. The point is, has it been designated on the 
books of the New Jersey Coal & Supply Company 
as a salary or a dividend or a profit ? What do you 
carry it as ? A. The partnership draws it as part-
nership drawings and not as salary, since they 
are not salaries but drawings against possible 
profits.

Q. Now regarding the Jersey Appliance Com-
pany, who takes care of their records, do you 
know? A. I do.

Q. Have any profits of the Jersey Appliance 
Company been paid to the New Jersey Coal & 
Supply Company, or vice-versa? A. No, none 
have ever been paid. They have never declared 
any profits or merged in any way—both businesses 
are entirely separate and no financial interest is 
involved.

Q. The nature of the business of Jersey Ap-
pliance Company is what? A. Their business con-
sists of merchandising oil burners, refrigerators 
and various other electrical appliances.

Q. What have you to say regarding the em-
ployees? Are you acquainted with the girl in his 
office and the various salesmen? A. Yes.

Q. How about the salesmen, are they employed 
on a salary or commission basis? A. The sales-
men are employed on commission basis.

Q. And have you reviewed their accounts from 
time to time? A. I  have.

Q. When are they paid, monthly or weekly? A. 
Weekly, if and when they have earned commis-
sions during that particular week.

10

20
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Nathan Linn, for Petitioners—Direct.

Q. So if no sale is made by the salesmen they 
draw nothing, is that right? A. Yes.

Q. Have you, from your examination of the 
records, been able to find a period when they did 
not receive any payment at all? A. Yes, occa-
sionally, when a man does not sell any merchan- 

10 dise, he is not entitled to commission and does not 
receive any at the end of the week.

Q. Has that been true of the three salesmen 
they have? A. Possibly at various times.

Q. When do they not receive a commission, 
winter or summer—when is the most common time 
not to receive commission? A. Why at possibly— 
say the summertime, or later—the late fall and 
winter—when business is slow, and, therefore, the 

2q  possibility of receiving remuneration would be 
less.

Q. Do you know of any definite instance? A. I 
do not recall any special instance of any salesmen, 
during those periods not receiving any remunera-
tion. I do not remember.

Q. Your records would disclose that? A. Of 
course.

Q. I  want to ask you again whether or not Mrs. 
Naidech or anybody else has any financial inter- 

30 est in Jersey Appliance Company or its manage-
ment? A. What do you mean?

Q. Does Mrs. Naidech have any interest in Jer-
sey Appliance Company at all? A. Mrs. Naidech 
has no interest in Jersey Appliance Company. She 
has nothing to do with the management or finances 
of that company.

Q. And does anybody else have anything to do 
with it except Henry Finston and David Naidech? 
A. David Naidech and Henry Finston are the sole 

40 owners of Jersey Appliance Company.
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Nathan Linn, for Petitioners—Direct.

Mr. Malloy : Is Augusta Naidech a credi-
tor of the-Jersey Appliance Company?

A. She is not.

Mr. Eger: How many people are con-
nected with the Jersey Appliance Company j q  
—in the capacity of either as a partner or 
commission men?

A. Do you mean employees and the partners?
Mr. Eger : What is the total number of 

people connected with the Appliance Com-
pany?

A. I  would say it ranges between five and six.
_ 20
Mr. Malloy: How about at present?

A. At present, I  would say full-time employees 
five and one part-time employee. In other words, 
there is the helper for the serviceman at different 
times of the year.

Mr. Eger : That is the $35.00 a week man?

A. Yes.

Mr. Malloy: Are any employees of the 
two units the same?

A. No.

Mr. Malloy: They are in different locali-
ties?

Mr. Harkavy: Yes.
Mr. Malloy: Which one of the partners 

gives his attention to the Jersey Appliance 
Company business? 40
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Nathan Linn, for Petitioners—Direct.

A. They both attend to the Jersey Appliance 
Company business, possibly Henry Finston de-
votes a little more time to it than David Naidech.

Mr. Malloy : Does Henry Finston give 
any time to the joint partnership!

10 A. Yes.

Mr. Malloy: How about David Naidech, 
does he give time to the joint partnership!

A. I  would say the major part of his time is de-
voted to Jersey Coal & Supply Company.

Mr. Malloy: Well, when you say major, 
what portion would you say!

20 A. 75 per cent.
Mr. Malloy: And with Mr. Finston it is 

possibly the other way around!

A. At least 75 per cent to Jersey Appliance Com-
pany, and not over 25 per cent to the New Jersey 
Coal & Supply Company, or thereabouts, if di-
visible in percentage, that would be about right.

Mr. Malloy: Henry Finston is really the 
individual who looks after the Jersey Ap- 

u pliance Company business, and David Nai-
dech is the person who really looks after 
the New Jersey Coal & Supply Company 
business!

A. That is not true, they both do.
Mr. Harkavy: You said before that you 

had in the Jersey Appliance Company— 
that you had a bookkeeper, a sales-man-

40 ager, two salesmen, one installation man
and one part-time helper, is that correct!
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Henry Finston, Petitioner, Recalled—Direct.

A. Yes. When the Jersey Appliance Company 
originally began business they did not employ any 
mechanic—installation man—the work was done 
through a separate company, by Essex Main-
tenance Company, which installed all the oil 
burners that the Jersey Appliance Company sold.
Lately that was changed, because the Essex Main- 10 
tenance Company, as I remember, went into bank-
ruptcy and Mr. Finston or David Naidech, I do 
not remember who, hired a man to install burners.

Mr. Eger: They had a set contract to 
do that work, as to installing the burners?

A. Mr. Finston can answer that better.
Mr. Malloy: When you agreed to sell 

their equipment, you would agree to trans- 20 
fer title to the purchaser, for how much 
more would you agree to install it with the 
equipment ? ,

H e n r y  F i n s t o n  recalled.

A. There is a distinction.
Mr. Malloy: When you install an oil 30 

burner, do you say to the customer I  will 
place it on the ground for so much, or 
would it cover the installation and servicing 
during a certain period of operation.

A. The ordinary contract of the Jersey Appli-
ance Company provided for the burner installed. 
There is no differentiation between installation 
or on actual cost in the selling price.

40
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Mr. Malloy: And then for a short time 
yon procured the services of some other 
unit to do the installing?

A. That is true.

^  Mr. Harkavy: Did you bring the burner
to the house where it was going to be in-
stalled?

A. Our installation man would deliver it. That is
now, at the present time.

Mr. Harkavy : Has it always been that 
way?

A. As long as we have been doing that work our-
20 selves.

Mr. Harkavy : Did you ever employ a 
truckman to deliver the burners ?

A. No.

Mr. Harkavy : How about air-condition-
ing?

A. We do not do any air conditioning.

30 Mr. Harkavy: How about the installa-
tion of the oil burners, washing machines, 
who handles such installation?

A. We have been doing it ourselves.

Mr. Harkavy: Dp you ever use outside 
help to do that?

A. No.

Mr. Malloy: Do you have a form with 
you covering your sales agreements?40
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A. No, that is furnished to us by the different 
finance companies that we do business with.

Mr. Malloy: Do you have those forms?

A. It is all sold under F. H. A. terms, the oil 
burners. The other appliances are sold on the 
finance companies’ own forms.

Mr. Malloy: Do you have those forms?

A. No.

Mr. Malloy : What other appliances do 
you sell which require installation?

A. That is all—the oil burners and the Bendix 
Washing Machines.

20Mr. Eger: Your maintenance man, does 
he do the plumbing too on the washing ma-
chines ?

A. Yes.

Mr. Eger : This maintenance concern that 
you had prior to that time, did they also, 
in addition to the work on the oil burners, 
did. they connect the washing machines ?

30
A. They had nothing to do with the washing ma-
chines.

Mr. Eger : Before you had a main-
tenance man, did you have to install the 
washing machines?

A. The washing machines were taken into our. line 
at a later date.

Mr. Slaff : After you had a maintenance 
man ? 0̂-
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A. That is right.
Mr. Harkavy: When you started in July, 

1937, did you start to sell oil burners im-
mediately?

A. Yes.
Mr. Harkavy : How many were sold be-

tween then and the end of that year—1937 
—six months?

A. Approximately 20 or 25.
Mr. Harkavy : Who installed the burners?

A. This Essex Maintenance Company did the en-
tire installation, up until the time they went out

20 of business.
Mr. Harkavy : They would do the digging 

of the pit as well as the installation?

A. Whenever outside tanks were used, they would 
do the entire job.

Mr. Harkavy : Who would deliver the 
actual burner and tank to the premises 
where it was going to be installed?

30
A. Well, it just would depend upon our stock— 
if we had enough stock at the time. We would 
keep some at the Essex Maintenance Company 
warehouse, and they would deliver the burner with 
our truck at the time, but if our stock was low, 
we would deliver right from our showroom.

Mr. Eger : Do you stock tanks or do you 
buy them as you need them?

40 A. We buy them as we need them.
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Mr. Eger : Who delivers that—-.the person 
from whom yon buy the tanks?

A. Do you mean now?

Mr. Eger: As a general thing do you 
stock tanks?

A. No.

Mr. Eger : When you need them delivery 
was made from whomever you buy it from, 
is that right?

A. We would usually pick it up ourselves.
Mr. Harkavy: In other words, if your 

own maintenance man were installing it, he 
would deliver and install it, and if Essex 
Maintenance do it, they would pick up the 
tank on the way?

A. Yes, that is right.
Mr. Harkavy: On Jersey Coal & Supply 

Company, you testified that actually that 
business belonged to Mrs. Naidech and you, 
her son-in-law, and her son worked there 
for her. You also testified that you all use 
a common household. Is that right ?

A. Yes.
Mr. Harkavy : Where do you live, what is 

your residence address?

A. The address?

Mr. Harkavy: Yes.

A. I l l  East Centre Street, Nutley.

10
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Mr. Harkavy: How far is that from the 
coal yard or coal office?

A. About 600 feet.

Mr. Harkavy: Does Mrs. Naidech have 
any other children outside of your wife and 
David Naidech?

A. Yes.

Mr. Harkavy: They live there too?

A. Yes.

Mr. Harkavy: How many more?

A. One.
20 Mr. Harkavy: How old is he ?

A. A daughter.
Mr. Harkavy: How old is she?

A. 24.
Mr. Harkavy: Any others been living 

there since 1937?

2Q A. No.
Mr. Harkavy: And you further testified 

that Mrs. Naidech directed the policies of 
the organization. Who signs checks?

A. Two signatures.
Mr. Harkavy: Two signatures?

A. Yes, any two of the three partners.
Mr. Harkavy: As a matter of actual fact, 

how often would you say that Mrs. Naidech40
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has signed any checks in the last six or 
seven -weeks f

A. I t all depends on our availability when a check
is being made out.

Mr. Harkavy: Would you say that it is 
occasionally or usually that her signature 
appears on the checks.

A. I do not get it.
Mr. Harkavy: Is it once in a while or is it 

the usual situation when she signs checks ?

A. I  would say occasionally.
Mr. Harkavy: Mrs. Naidech does not do 

any actual work in connection with selling 
coal, does she?

A. No, she is a sick woman.
Mr. Harkavy: She does not do any work 

in the purchasing of coal ?

A. Many times she would order coal.

Mr. Harkavy: But in general, she is a 
housewife. She runs the house and stays 
home with her daughter, who is your wife, 
and you and your brother-in-law actually 
run the business, don’t you?

A. She is not a housewife in the sense that you
put it. Anything that she says about the business
is law as far as we are concerned.

Mr. Harkavy: You mean you respect her 
authority?

A. Yes.

10
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Mr. Harkavy: When you have to fire 
somebody, do you ask her if it is all right 
or do you do the firing? Suppose you caught 
one of your drivers drunk or smelling of 
alcohol, or both, would you fire him, or 
would you ask Mrs. Naidech first?

10
A. I would consult her.

Mr. Harkavy: Before you hire somebody, 
if you had interviewed the individual and 
found them fit for the purpose would you 
tell them all right, report for work, or 
would you get her permission first?

A. We usually consult her.

20 Mr. Harkavy: Mr. Linn, you have inti-
mate knowledge of the affairs of the cor-
poration that preceded the present organ-
ization of the New Jersey Coal & Supply 
Company, have you not?

Mr. Linn: Yes.
Mr. Harkavy: Do you have copies of the 

income tax returns filed?
Mr. Linn: Yes.
Mr. Harkavy: Are they with you?

30 Mr. Linn: No.
Mr. Harkavy: Can you recall offhand 

whether they reveal salaries to officers?
Mr. Linn: I  do not remember.
Mr. Harkavy: I suppose if you looked at 

the returns you could tell ?
Mr. Linn: Oh yes, of course, but I do not 

remember the amounts offhand.
Mr. Harkavy: I  assume income tax re-

turns were filed for New Jersey Coal &
40 Supply Company in its present organiza-

tion?
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Mr. Linn: Yes.
Mr. Harkavy : What type of returns were 

filed?
Mr. Linn: Partnership returns.
Mr. Harkavy: You filed the returns-----

the originals that were filed?
Mr. Linn : I don’t remember, but as I  re-

call, they were mailed in to the company 
with a letter stating that one of the part-
ners must sign them. I do not know which 
one signed the returns.

Mr. Harkavy : Do those returns show 
any distribution of profits allowed?

Mr. Linn : They do.
Mr. Harkavy: Do you remember details 

as to any year ?
Mr. Linn: I do not remember.
Mr. Harkavy: Have 1939 returns been 

completed?
Mr. Linn: Have I the 1939 returns com-

pleted?
Mr. Harkavy : Yes.
Mr. Linn: No.
Mr. Harkavy: Would you remember the 

ratio now in the allocation of any possible 
profits on those returns?

Mr. Linn : I do not recall.
Mr. Harkavy: But if there was a ratio 

for earned profits, it would be apportioned 
how?

Mr. Linn : I t would be apportioned to each 
individual partner but credited to the part-
ners capital accounts.

Mr. Harkavy : They would be ?
Mr. Linn: Yes.
Mr. Harkavy: Was an income tax paid 

during 1939 for the calendar year 1938

10
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covering operations for the calendar year 
1938?

Mr. Linn: Well, the partnership return 
is merely a return of information. I  believe 
that income taxes were due, but whether 
they were filed I do not recall, nor if any 

10 payment was due for income tax on the re-
turns filed by the individuals composing 
the partnership. I don’t recall. I don’t re-
call if anything was due or not.

Mr. Harkavy: Can both income tax re-
turns—can they be made available for in-
spection ?

Mr. Linn: That depends upon whether 
the partners wish to make them available.

Mr. Harkavy: Mr. Finston, will you make 
20 them available or do we have to subpoena

them?
Mr. Slaff: You cannot subpoena them at 

a review-----
Mr. Harkavy: We have not seen them.
Mr. Malloy: This is de novo.
Mr. Harkavy: At the time the corpora-

tion was dissolved, a partnership agree-
ment was drawn up between yourselfr your 
brother-in-law and mother-in-law, is that 

30 so?
Mr. Finston: Yes.
Mr. Harkavy: Ho you have a copy of that 

agreement available today ?
Mr. Finston: Yes.
Mr. Harkavy: These signatures on the 

bottom of this agreement (handing him 
agreement) they are the authorized signa-
tures of the individuals—four parties—to 
the agreement?

^  Mr. Finston: That is right.
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Mr. Harkavy: At the time you signed it, 
you understood that you were to become 
a partner in the New Jersey Coal & Sup-
ply Company?

Mr. Finston: That is right.
Mr. Harkavy: And the other individuals 

understood that too, is that right?
Mr. Finston: Yes.
Mr. Harkavy: The date of this agree-

ment is June 24, 1937. Thereafter, the 
name—the trade name of New Jersey Coal 
& Supply Company was registered in the 
County Clerk’s Office in Essex as a trade 
name covering the operations of David 
Naidech, Henry Finston and Augusta 
Naidech, partners, trading as New Jersey 
Coal & Supply Company. You knew of 
that, did you not ?

Mr. Finston: Yes.
Mr. Harkavy: After the signing of this 

agreement, a bank account or bank ac-
counts were opened in the partnership 
name. You knew of that?

Mr. Finston: Yes.
Mr. Harkavy: Have any notes ever been 

signed—has any money been borrowed by 
this partnership—by the New Jersey Coal 
& Supply Company, for the repayment of 
which notes were given?

Mr. Finston: Yes, we have.
Mr. Harkavy: Who signed those notes?
Mr. Finston: I  don’t recall now.
Mr. Harkavy: All the partners or some 

of them?
Mr. Finston: I  really don’t remember.
Mr. Harkavy: In filing returns with the 

Federal Bureau of Internal Revenue under
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Title V III of the Federal Social Security 
Act, commonly known as the Social Se-
curity Division, were the original returns 
filed by the employers requesting a number 
to be assigned in the name of the partner-
ship?

10 Mr. Finston: Yes.
Mr. Harkavy: And all returns since then 

have been filed by New Jersey Coal & Sup-
ply Company as a partnership?

Mr. Finston: I cannot remember.
Mr. Linn: The business is a partnership.
Mr. Harkavy: The drawings of yourself 

and David Naidech have never been listed 
anywhere as a salary and a deductible item 
against the income of New Jersey Coal & 

20 Supply Company since this agreement was
signed ?

Mr. Finston: I guess so.
Mr. Linn: All moneys drawn from New 

Jersey Coal & Supply Company are ear-
marked partnership drawings and not 
salary.

Mr. Harkavy: Mr. Finston, did you ever 
take out a social security number for your-
self at the time of the corporation?

30 Mr. Finston: I  did.
Mr. Harkavy: Has it ever been used 

since the corporation was dissolved?
Mr. Finston: No.
Mr. Harkavy: Do you think that you are 

a partner in the New Jersey Coal & Sup-
ply Company?

Mr. Finston: As to what?
Mr. Harkavy: Do you think you are a 

partner in New Jersey Coal & Supply Com-
40 pany?
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Mr. Finston: I am to a certain extent.
Mr. Harkavy: Well, do yon consider 

yourself to be a partner or an employee?
Mr. Finston: I  consider myself a partner.
Mr. Harkavy: Do you remember having 

filed Form U. C. 1 for submission to this 
Commission, setting forth certain answers 
to questions concerning the status of the 
New Jersey Coal & Supply Company?

Mr. Finston: I don’t recall unless I  see it.
(Mr. Harkavy handed him form for in-

spection. )

Mr. Harkavy: Will you read what you 
designate your position as? (Referring to 
form U. C. 1.)

Mr. Finston: Partner.
Mr. Harkavy: Will you look over here at 

Form U. C. 28 (handing him form) which 
was filed for the company and see whose 
signature is there?

Mr. Finston: That is my signature.
Mr. Harkavy: And what do you set forth 

on this form right here (indicating) as 
your official position?

Mr. Finston: Partner.
Mr. Harkavy: Here is the Form U. C. 1 

(showing him form) that was originally 
filed with this Commission by New Jersey 
Coal & Supply Company, Inc., it is signed 
by you and your title was what ?

Mr. Finston: Secretary of the corpora-
tion.

Mr. Harkavy : Do you recall a visit that 
our field auditor made to where the prem-
ises of New Jersey Coal & Supply Com-
pany was to discuss status under the Un-
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employment Compensation Law of New 
Jersey?

Mr. Finston: Yes.
Mr. Harkavy : Did you tell him then that 

you were a partner of the New Jersey Coal 
& Supply Company?

10 Mr. Finston: Yes.
Mr. Harkavy: Did you sign this Form 

U. C. 27C (showing him form) which is a 
contribution report issued by this Commis-
sion?

Mr. Finston : Yes, I  signed that.
Mr. Harkavy : What is your official posi-

tion given there? (Indicating to form.)
Mr. Finston: Partner.
Mr. Slaffi: We will concede for the sake 

20 of brevity that he is a partner in all those
papers, but in name only.

Mr. Harkavy: Will you concede that 
David Naidech has the same status?

Mr. Slaff: In name only, yes. The only 
purpose of introducing the evidence in re-
gard to what right he has to sell his in-
terest is to get-----

Mr. Malloy: The New Jersey Coal & Sup-
ply Company have workmen’s compensa- 

30 tion coverage ?
Mr. Finston: Yes.
Mr. Malloy: How is the policy written?
Mr. Finston : For the partners as a part-

nership.
Mr. Malloy : Does the same apply to pub-

lic liability on trucks?
Mr. Finston : Yes.
Mr. Malloy : All policies cover the part-

ners as such?
Mr. Finston: Yes.40
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Mr. Malloy: Have you any kind of a pol-
icy covering any of the executives of the 
business of the New Jersey Coal & Supply 
Company running to the individuals or cov-
ering the individuals?

Mr. Finston: No.
Mr. Malloy: Every form of insurance you 10 

carry with respect to that business runs to 
the New Jersey Coal & Supply Company 
as a partnership, is that correct?

Mr. Finston: Yes.
Mr. Malloy: How much time each busi-

ness day does Augusta Naidech spend on 
the business premises?

Mr. Finston: How much time?
Mr. Malloy: Yes, how much time each 

business day does Augusta Naidech spend 20 
on the business premises?

Mr. Finston: Approximately an hour.
Mr. Malloy: What does she come in for?
Mr. Finston: Just to see what is going on.
Mr. Malloy: Well, then she comes in not 

for social purposes but for business pur-
poses?

Mr. Finston: That is right.
Mr. Slaff: Now Mrs. Naidech attends the 

creditors’ meetings, does she not, of the 30 
New Jersey Coal settlements with cred-
itors ?

Mr. Finston: Yes.
Mr. Slaff: And debtors?
Mr. Finston: Yes.
Mr. Slaff: Do you know what I mean? For 

example, if a man goes into receivership or 
is settling with his creditors, who would 
be the one to go to the creditors’ meeting? 
Would Mrs. Naidech go to that hearing?
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Mr. Finston: We have not had any—well, 
we have not had anything for quite some 
time.

Mr. Slaff: Does Mrs. Naidech go to the 
office to settle mechanics’ liens disputes?

Mr. Finston: Occasionally.
10 Mr. Slaff : Does she ever appear in those

things ?
Mr. Finston : Occasionally.
Mr. Slaff: Does she go out on disputed 

collections ?
Mr. Finston: Yes.
Mr. Slaff: And Mrs. Naidech is more 

than a mere housewife—she knows this 
kind of business?

Mr. Finston: Yes.
20 Mr. Slaff : In other words, she is a lumber

woman and knows mason supplies, cinder 
block and those things?

Mr. Finston: Yes.
Mr. Slaff : Where did she learn that busi-

ness?
Mr. Finston : That is her business.
Mr. Slaff : Was she by her husband’s side 

when the business was built up?
Mr. Finston : She helped to build it.
Mr. Slaff: She is not a domestic house-

wife, is that right?
Mr. Finston : Yes.
Mr. Slaff: The only handicap is that she 

does not write English well, is that right?
Mr. Finston : That is right.

40
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File No. 18175.

UNEMPLOYMENT COMPENSATION 
COMMISSION OF NEW JEBSEY.

D avid  N a i d e c h  and H e n r y  F i n s - 
t o n , t/a  Jersey Appliance Co. 
and A u g u s t a  N a i d e c h , D a v id  
N a i d e c h  and H e n r y  F i n s t o n , 
t /a  New Jersey Coal & Supply

Before H o n . E r n e s t  E g e r , Commissioner.
Present H o n . D e a n  H . A s h t o n , Acting Secre-

tary, Unemployment Compensation Commission 
of New Jersey.

Appearances :

Attorney for the Petitioners. u
Ch a r l e s  A. Ma llo y , E sq ., Chief Counsel,

By P h i l i p  K e s s e l m a n , E sq .,
For the Unemployment Compensation 
Commission of New Jersey.

A formal hearing in the above matter was held 
at 310 Trenton Trust Building, Trenton, New 
Jersey, on February 25, 1944, at one-thirty P. M.

Mr. Ashton: An application for a re-hearing 40

Co.,

I n  t h e  Matter

of

Petitioners.
20

10

W i l l i a m  H arris  by J o s e ph  H . Le r n e r , E sq .,
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and re-determination was filed in the matter of 
David Naidech and Henry Finston, trading as 
Jersey Appliance Co., and Augusta Naidech, 
David Naidech and Henry Finston, trading as 
the Jersey Coal & Supply Co.; and the Commis-
sion directed, at its meeting on January 6, 1944, 

10 that the application for re-hearing and re-deter-
mination be granted.

This re-hearing is being conducted by Hon. 
Ernest Eger, a member of the Commission, to 
whom the application for re-hearing has been re-
ferred by Hon. Joseph G. Bueh, Chairman of the 
Commission.

Mr. Lerner: May I say, sir, that I  have pre-
pared a written memorandum on behalf of the 

2Q petitioners ; but I  have found on my way up here 
that there are several facts which should be 
altered.

Now, I don’t know whether after my oral argu-
ment you will want to read the written brief. If 
so, I  would like to have several days in which to 
change the brief to conform with the testimony 
and with the oral argument.

Commissioner Eger: Well, suppose you make 
your oral argument and then we will give you 

30 time to re-write your brief and submit it, because 
the matter will be referred to the whole Commis-
sion eventually; and the date for the next meet-
ing has not been set,, has it?

Mr. Ashton: No, not definitely. It may be the 
16th.

Commissioner Eger : It may be on the 16th. 
Could you possibly have your brief ready for that 
meeting?

Mr. Lerner: Yes. Thank you, sir.

(Discussion off the record.)40
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H e n r y  F i n s t o n , one of the petitioners, being 
duly sworn according to law, on his oath testified 
as follows:

Direct examination by Mr. Lerner:
Q. Mr. Finston, where do you live1? A. 119 

East Center Street, Nutley, New Jersey.
Q. And you are a partner in the Jersey Appli-

ance Company, are you? A. That is right.
Q. And where is their place of business? A. 

At 119 East Center Street, Nutley.
Q. You are also a partner of the New Jersey 

Coal & Supply Company, is that right? A. Now, 
wait a minute. That first question, was that New 
Jersey Coal & Supply.

Q. No. The first question was for the Jersey 
Appliance Company. A. That is at 529 Washing-
ton Avenue, Belleville.

Q. You are a partner also in the New Jersey 
Coal & Supply Company, is that right? A. That 
is right.

Q. Where is that located? A. That is at 119 
East Center Street, Nutley.

Q. Now, in the Jersey Appliance Company, 
what other partners are there? A. Well, just 
two of u s : David Naidech and myself.

Q. Is David Naidech available for testimony 
at this time? A. He is at present in the armed 
services.

Q. Now, in the partnership of the New Jersey 
Coal & Supply Company, who are the partners? 
A. Augusta Naidech, David Naidech and myself.

Q. Now, referring your attention first to the 
New Jersey Coal & Supply Company, will you tell 
us what their business is? A. Retail coal, fuel 
oil, lumber and building materials.

New Jersey State
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Q. And besides the partners, how many em-
ployees do they presently have? A. At present 
we have five.

Q. Are both partners, with the exception of 
David Naidech, who yon say is in the Army, ac-
tive in the management of this partnership? A.

10 Yes.
Q. Do they control the employees and the fi-

nances of this partnership? A. Do you mean the 
New Jersey Coal & Supply?

Q. New Jersey Coal & Supply Company. A. 
Yes, sure.

Q. Now, how many employees have they had 
during the year 1943 ? A. 1943 we-----

Q. I  am now directing your attention solely to 
20 the New Jersey Coal & Supply Company. A. 

We have already applied for termination of cover-
age.

Q. On what date was that? A. That was filed 
January 3rd.

Q. January 3, 1943? A. 1944.
Q. Did you make any application in 1943? A. 

No, we did not. The only other application—we 
made an application in—I will go back to the 
years 1938 and 1939, we never had eight employ- 

30 ees in any twenty weeks.
Q. In 1938 and 1939? A. In 1938 and 1939. 

Now, on November 30, 1939 we applied to the 
Compensation Commission for termination of 
coverage. And we have a reply from them on Feb-
ruary 5th advising us that we can withhold filing 
any reports. But we found——

Q. Just a minute. Do you have the letter there? 
A. Yes.

Mr. L em er: I  want to offer this letter in 
evidence.
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(Letter over the signature of W. F. Dit- 
tig, Director of Contributors’ Service, 
above referred to, and reading as follows, 
received in evidence and marked Exhibit 
P-1:

“ February 5, 1940.
“ Messrs. Anthony Naidech, David Nai- 

dech & Henry Finston, t/a  N. J. Coal & 
Supply Co., 119 East Central Street, Nut- 
ley, New Jersey.

“ Dear Sirs: We have your application 
for termination of coverage. Before it can 
be approved, an examination of your pres-
ent status and an audit of your contribu-
tion reporting for periods prior to January 
1, 1940, will be necessary. Pending an audit 
of your records, you may withhold filing 
any reports for the calendar year 1940.

“ Should the audit reveal that you are 
no longer subject to the law, reports for 
periods subsequent to December 31, 1939, 
will not be required. On the other hand, 
should we be unable to approve your ap-
plication, you will be so notified and suffi-
cient time will be allowed to bring your re-
ports up to date.

“ Meanwhile, you should continue to de-
duct workers’ contributions from your em-
ployees’ wages and hold them in trust for 
this Commission in the event that you re-
main subject for the year 1940. If your ap-
plication for termination of coverage is ap-
proved, you will be able to refund to your 
employees any deductions you have made. 
If your coverage still continues, you will 
not have suffered any financial loss through
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your failure to make deductions from your 
workers for workers ’ contributions.

“ Very truly yours, W. F. D i t t i g , Direc-
tor of Contributors’ Service.” )

Q. Now, after that letter was received by you 
10 in 1940, what did you do, if anything? A. We 

found that in—for the first quarter of 1940 that 
it looked like we were going to be subject to the 
eight or more employees, and therefore we con-
tinued our contributions for that year, and we 
continued it up until the present. Now, I  am not 
positive-----

Q. Let me ask you this question: in 1940 did 
you actually have more than eight employees f A. 
In 1940 I believe we did—I don’t have it broken 

20 down by the week, but in looking at our Federal 
reports, it looks to me that we are subject in 1940. 
That is the Jersey Coal & Supply Company.

Q. I  am talking now of the New Jersey Coal 
& Supply. A. Without getting the actual break-
down, it looks to me that we are subject for 1940, 
1941 and 1942.

Q. Yes. Now, in 1943, do you have a breakdown 
of your employees in 1943? A. Yes, I  have the 
breakdown. Never in any week in 1943—in any 

30 one week did we have eight or more employees 
in New Jersey Coal & Supply Company.

Q. This, of course, is exclusive of partners? A. 
Oh, yes.

Q. May I see that? A. (Witness hands counsel 
copy of Form IJC-1A.)

Mr. Lerner: I should like to have this 
marked for identification, Mr. Chairman, 
because I have some other questions on

4.Q here with relation to some other figures;
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and I will offer that in evidence in a few 
minutes.

(Copy of Form UC-1A, above referred 
to, marked P-2 for identification.)

Q. And you made application in January of 
this year for revocation of this provision with 
respect to yourself, is that right? A. That is 
right.

Q. Now, do you have a breakdown? If you 
wish, give us a breakdown of 1937, 1938 and 1939. 
A. The only breakdown I have with me is the 
Federal Social Security, and I could offer that. 
What years do you want?

Q. 1937, 1938 and 1939. A. I have 1938-----
Q. And 1939? A. From 1938 on.
Q. Will you let me have 1938 and 1939? A. 

Yes.
Q. And during this period of time you say you 

did not have eight employees working for New 
Jersey Coal & Supply Company? A. We averaged 
five.

Q. Were you paying the contributions under 
the provisions of this Act with relation to subject 
employers? A. That is right.

Q. So you paid, although you did not in this 
company have eight employees? A. That is right.

Mr. Kesselman: For what year?
Mr. Lerner: For 1938 and 1939.

Q. Now, do you know whether in 1937 you had 
eight or more employees for the New Jersey Coal 
& Supply Company? A. I don’t have the figures 
with me, but I  am very certain we did not. You 
see, the only reason we became involved was from 
the fact the previous company was a corporation, 
and having four officers in the corporation that
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made us a subject employer, and that is the only 
reason we came under the Act in the first place.

Q. And when you changed to a partnership on 
June 26, 1937 you were declared to be a subject 
employer, is that right, by the Unemployment 
Compensation Commission? A. Yes.

Mr. Lerner: Now, I wish to offer this in 
evidence. These are employer’s tax re-
turns under Title 8 of the Social Security 
Act, as proof of the number of employees 
during those years.

(Carbon copy of Form SS-la for the 
years 1938 and 1939, above referred to, re-
ceived in evidence and marked Exhibit 
P-3.)

20
Q. Now, I refer you to the Jersey Appliance 

Company. According to the previous decision 
rendered by this Commission, you and David 
Naidech, two of the partners in the New Jersey 
Coal & Supply Company, organized this partner-
ship of the Jersey Appliance Company, is that 
correct? A. That is right.

Q. How did you finance the organization of the 
Jersey Appliance Company? A. It was solely 

30 my money and David Naidech’s.
Q. Did you take any money out of the partner-

ship? A. You mean New Jersey Coal & Supply?
Q. New Jersey Coal & Supply Company. A. 

No; that had nothing whatever to do with it.
Q. Did Augusta Naidech, one of the partners 

of the New Jersey Coal & Supply Company, have 
any interest in the Jersey Appliance Company? 
A. None whatsoever. Never did and never has.

Q. Did she lend you any money for the organ- 
40 ization of that company? A. No.
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Q. Did she direct the activities of its em-
ployees! A. No.

Q. Did she participate in its management! A. 
No.

Q. Did she control it in any way at any time ? 
A. None whatever.

Q. What type of business did the Jersey Ap-
pliance Company engage in! A. Retail sale of 
electric appliances such as washing machines, re-
frigerators, oil burners, radios, and things like 
that.

Q. And is there any domination or influence on 
the part of the New Jersey Coal & Supply Com-
pany over and with respect to the Jersey Appli-
ance Company! A. None whatsoever.

Q. How many employees did the Jersey Ap-
pliance Company have in 1937! A. I don’t have 
the copy of 1937.

Q. What is your best recollection with respect 
to that! A. I  think it was around three or four.

Q. And how many did they have in 1938! A. I 
would say an average of six.

Q. This is the Jersey Appliance Company! A. 
That is right.

Q. And how many in 1939! A. An average of 
seven.

Q. And how many in 1940! A. An average df 
six.

Q. How many in 1941! A. An average of six 
also.

Q. And in 1942! A. An average of three.
Q. And in 1943! A. Well, in 1943 it was just 

one and two.
Q. And is that reflected on P-2 for identifica-

tion! A. That is right.
Mr. Lerner: Now, I wish to offer this in 

evidence, Mr. Commissioner.
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Mr. Kesselman: Did you furnish the 
original of this to the Unemployment Com-
pensation Commission ?

The'Witness: Yes; that is our copy.
Mr. Lerner: Of eourse, Mr. Kesselman,

if you offer the original in evidence-----
10 Mr. Kesselman: I  just want to compare

it. All right, no objection.

(Copy of Form UC-1A, heretofore 
marked P-2 for identification, received in 
evidence and marked Exhibit P-2.)

Q. So that the business of the Jersey Appliance 
Company was carried on by you as an altogether 
separate business unit, is that right? A. That is 
right.

Q. Was the management of the Jersey Appli-
ance Company in any way connected with the 
management of the Jersey Coal & Supply Com-
pany? A. There was no connection in the man-
agement. I  was always at the New Jersey Coal 
& Supply Company most of my time. In fact, 
about ninety per cent of my time is spent at the 
Jersey Coal & Supply Company.

Q. And so far as the other ten per cent of your 
time was concerned, I  assumed you devoted that 
to the Jersey Appliance Company? A. That is 
right.

Q. And, of course, as you stated before, 
Augusta Naidech spent, I  assume, one hundred 
per cent of her time at the New Jersey Coal & 
Supply Company? A. That is right.

Q. How about the books of the two companies, 
were they separate from each other? A. Oh, 
definitely. There is two separate, individual com-
panies, always was. We have different bank ac-
counts in different banks. We have different Com-
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pensation Insurance policies. The identity is no 
way related whatsoever, except David Nai- 
dech-----

Q. Except you happen to be one of the partners 
in both of these units, is that it? A. That is it.

Q. When were you first informed that you were 
subject to the provisions of Section 19(h) (2) of 
this Act for the Jersey Appliance Company? A. 
You mean this last?

Q. Well, let me reframe that question. Did you 
ever make any contributions for the Jersey Ap-
pliance Company since its organization? A. No.

Q. In other words, as I understand it, the first 
adjudication that the Jersey Appliance Company 
would be a subject employer was as a result of the 
decision by this Commission on June 23, 1943, is 
that right? A. That is right.

Mr. Lerner: I  wish to offer this in evi-
dence, Mr. Commissioner, to corroborate 
the testimony, employer*s tax return under 
Title 8 of Social Security with respect to 
the number of employees from 1938 through 
1942.

(Carbon copies of Form SS-la, above re-
ferred to, for the years 1938 to 1942 inclu-
sive, received in evidence and marked Ex-
hibit P-4.)

Mr. Lerner: That, sir, is our case.

Cross examination by Mr. Kesselman :
Q. Mr. Finston, were you an officer in the New 

Jersey Coal & Supply Company, Inc.? A. Yes.
Q. When was that corporation first organized? 

A. I am not sure; I  think it was in 1931.
Q. It, however, did exist in the year 1936? A. 

I t did, yes.
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Q. What was the nature of its business? A. 
The same as the present organization; just a 
change in ownership.

Q. Will you state specifically the nature of its 
business? A. Retail coal, oil, lumber and build-
ing material.

10 „ Q. Who were the officers of that corporation?
A. Augusta Naidech is president, David Naidech 
is vice-president, Henry Finston secretary and 
Ida Finston treasurer.

Q. And where was that corporation doing busi-
ness? A. At 119 East Center Street, in Nutley.

Q. And who were the stockholders in 1936? A. 
Augusta Naidech-----

Q. Were they the same as the officers? A. 
That is right.

20 Q. Now, when did that corporation cease doing 
business? A. I  don’t have the dates available. I 
believe it was in June, 1937, something like that.

Mr. Lerner: We are willing to stipulate, 
Mr. Kesselman, that it is June 26, 1937 ac-
cording to the findings in the decision.

Mr. Kesselman: I see.

30

Q. Now, did that corporation, during the year 
1936, have sufficient employees to come within the 
taxing provisions of the Unemployment Compen-
sation Law? A. No.

Q. Did it have sufficient employees—I am speak-
ing of the corporation, now—within the year' 1937, 
to come within the taxing provisions of the Unem-
ployment Compensation Law? A. I wouldn’t be 
sure of that. I  don’t have records available.

Q. I  show you Form UC-1A for the year 1936 
for the New Jersey Coal & Supply Company, Inc., 
and ask you whether that is your signature on that40
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form? A. That is my signature all right, but 
this is including the four officers.

Mr. Kesselman : I offer this in evidence.
Mr. Lerner : May I see that ?
Mr. Kesselman: Yes, (handing original 

of Form UC-1A for the year 1936 to Mr. 
Lerner).

(Form UC-1A for the year 1936 for the 
New Jersey Coal & Supply Company, Inc., 
above referred to, received in evidence and 
marked Exhibit C-l.)

Q. Now, following June, 1937 when it is stated 
the corporation ceased doing business, what hap-
pened to the business of the corporation? A. It 
was sold to the partnership.

Q. To the partnership of Augusta Naidech, 
David Naidech and Henry Finston? A. That is 
right.

Q. And were all the assets that the corporation 
then had transferred to the partnership ? A. That 
is right.

Q. And the nature of the business and the man-
ner of the business and the personnel of the busi-
ness were also similarly transferred? A. That 
is right.

Q. So that to all intents and purposes the same 
business as was formerly conducted by the cor-
poration was, subsequent to June, 1937, conducted 
by the partnership ? A. That is right.

Q. Now, after the partnership began to operate 
the business of the Coal & Supply Company, did 
it have in its employ for any year commencing 
with June, 1937 to date, eight employees for 
twenty weeks during the year? A. I don’t have 
the breakdown with me, but it appears to me from 
glancing through our Social Security reports,
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that we would be subject for the years 1940, 1941 
and 1942. Now, the only thing that would prove 
that would be an audit.

Q. Now, when you say that you would be sub- 
’ ject for those years, you mean that the partner-

ship had in its employ at least eight employees for 
10 a portion of a day for twenty weeks during the 

years mentioned, namely, 1940, 1941 and 1942? 
A. That is right.

Q. But for the year 1937, from the time the 
partnership took over, to date, exclusive of the 
years 1940, 1941 and 1942, is it a fact that the 
partnership of the New Jersey Coal & Supply 
Company did not have the necessary employees 
to make it subject to the law? A. That is right.

Q. Now, when was the first request for termina- 
20 tion made in behalf of the New Jersey Coal & 

Supply Company, the partnership? A. The first 
request was made on November 30, 1939.

Q. Requesting termination, I take it as of Janu-
ary 1, 1940? A. Well, in our letter requesting 
that we said that we did not have eight workers 
for any twenty days occurring in twenty different 
calendar weeks in each of the years 1938 and 1939.

Q. Did you receive a response to that letter? 
A. Yes, we did.

30 Q. What was the answer? The answer is the 
letter of February 5, 1940 now in evidence? A. 
That is right.

Q. Did you ever get any communication other 
than the letter of February 5, 1940 with respect 
to the application for termination? A. Nothing 
in that respect; nothing at all. You see, we volun-
tarily continued our payments after that.

Q. Now, with respect to the partnership of the 
Jersey Appliance Company, when was that organ- 

40 ized? A. I believe it was organized in 1937.
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Mr. Lerner : We will stipulate it was July 
1, 1937.

Q. And where did the Jersey Appliance Com-
pany operate its business? A. At that time they 
were at 272 Washington Avenue, Belleville.

Q. Now, you indicated that you furnished ten 10 
per cent of your time in the conduct of the busi-
ness of the Jersey Appliance Company? A. That 
is right.

Q. Has that been since its inception? A. Well, 
it would vary with the demand. At the present 
time that is true.

Q. In other words, do I understand you to say 
if ninety per cent of your time was needed you 
would furnish ninety per cent of your time to the 
Jersey Appliance Company? A. Yes. It all varied 20 
with the conditions. To make that a little clearer 
to you-----

Q. The fact of the matter is, that with respect to 
the conduct of the business of the Jersey Appli-
ance Company since its inception, the direction of 
that business has been in the hands of either your-
self or Mr. David Naidech? A. That is right.

Q. And each of you would furnish whatever 
time was necessary in the conduct and the opera-
tion of that business? A. That is right. 30

Mr. Kesselman : That is all.

Re-direct examination by Mr. Lerner:
Q. And the fact is, Augusta Naidech had noth-

ing to do with the Jersey Appliance Company, is 
that right? A. That is right.

Q. And there was no agreement in the partner-
ship agreement between you, Augusta Naidech 
and David Naidech that you were required to .^q
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spend either forty, fifty or ninety per cent of your 
time in the operation of the New Jersey Coal & 
Supply business? A. None whatsoever.

Mr. Lerner: That is all.

Re-cross examination by Mr. Kesselman:
10

Q. The business of the New Jersey Coal & Sup-
ply Company was in whose hands? A. All three 
partners.

Q. And that since 1937 to date? A. That is 
right.

Mr. Kesselman: That is all.
Mr. Lerner: That is our case, your Honor. 

Do you have any witnesses, Mr. Kessel-
man?

20 Mr. Kesselman: No.
Mr. Lerner: May I proceed with oral 

argument?
Commissioner Eger: Yes. Go right 

ahead.
Mr. Lerner: I think your Honor is very 

familiar with the facts, because the basic 
facts have now been brought out in this 
testimony. And I appreciate the oppor-
tunity of giving this testimony now, be- 

3Q cause it makes our situation that much
clearer than if we had to depend on testi-
mony taken a year ago.

The fact is that the New Jersey Coal & 
Supply Company is a partnership consist-
ing of three individuals, all three of them 
operating the business. As a matter of 
fact, according to the testimony and the 
evidence that was brought out in the last 
hearing, Augusta Naidech owned a sub- 

40. stantial share of the partnership. I  think
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she had an eighty per cent interest in that 
partnership, and the other two partners 
owned correspondingly lesser shares. It 
was after this partnership had been in 
existence for some time—in fact, the busi-
ness of the New Jersey Coal & Supply 
Company had been in business for a great 
number of years before the Jersey Appli-
ance Company was conceived ; that the 
Jersey Appliance Company was conceived 
by two of the partners of the other part-
nership in the same way as if two partners 
of a partnership consisting of fifty partners 
would conceive of an idea of organizing a 
business on the side for an altogether dif-
ferent purpose, without any connection, 
without any control or without any claim 
of ownership by the original partnership.

And that has happened in this case: the 
Jersey Appliance Company organized a 
partnership for the selling of not coal or 
mill supplies, hut for the selling of mer-
chandise such as refrigerators, for the sale 
of washing machines, for the sale of other 
electrical appliances. As a matter of fact, 
they organized in a different city. It was 
a type of business that did not require too 
much time. At one time before the war 
there were more refrigerators sold. Since 
the inception of the war, of course, as your 
Honor knows, there are no refrigerators on 
the market and there are no washing ma-
chines on the market. And the business is 
actually being kept up now just—they are 
marking time until after the end of the 
war. At that time they hope that the busi-
ness will be a big one. Right now there
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just aren’t any electrical appliances being 
sold. But they do some repair work and 
they manage to get a few items, and they 
keep a few employees.

Now, our contention, is, first, that the 
two partnerships are separate and distinct 

10 units having no connection with each other ;
not controlled by either one of them, and 
therefore, must be considered as a unit.

We say this, that a partnership, that has 
three partners is different from a partner-
ship with the two partners. In other words, 
B and C organize the A partnership, is al-
together different under the contemplation 
of this Act than A and B organizing the Y 
partnership, because the partnership entity 

20 is different than the corporate entity. A
corporate entity is a unit, and we know that 
it is a creature of statute; but the partner-
ship entity is an altogether different crea-
ture.

I t  is true that for the purpose of bene-
fits each partner in a partnership is con-
sidered to be an employer; but in order 
to consider the partnership itself you can-
not divide the integral parts of the part- 

30 nership. In other words, you cannot say,
if I  instead of suing the partnership want 
to sue A of the partnership because I do 
not like him or I  want to give a special 
benefit to B of the partnership because he 
is a favorite of mine—you cannot divide 
the partnership for the purposes of con-
sidering it as a unit, a partnership as a 
unit; it is an all integrated unit within 
itself, and as a unit is considered an em-
ployer unit under the Act. I t has been so40
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held in the case of In re Williams, 29 Fed- 
eral Cases, Number 17707, where the Court 
said that a partnership is an entity dis-
tinct from its component members, and 
unless it can be shown that the identical 
members of the partnership operating 
under the corporate name—under the part-
nership name, control the two businesses, 
they must be considered separate entities 
for the purpose of this Act.

Our contention is that A and B, who 
operated the Jersey Appliance Company, 
are not the same entity, it is not the same 
entity that operates the New Jersey Coal 
& Supply Company.

The testimony here is very clear that 
Augusta Naideeh is one of the leading part-
ners of the New Jersey Coal & Supply 
Company. She forms the unit. She forms 
the operating unit, the controlling unit of 
New Jersey Coal & Supply Company. The 
unit, the composite of the two partners that 
went into the Jersey Appliance Company 
cannot be considered the same unit that 
is operating the New Jersey Coal & Supply 
Company.

And we say for that reason it cannot be 
held that A, B and C, Augusta Naideeh, 
David Naideeh and Mr. Finston, trading as 
the partnership known as the New Jersey 
Coal & Supply Company, control and direct 
the activities of Henry Finston and David 
Naideeh, trading as the Jersey Appliance 
Company.

And the proof is further that Augusta 
Naideeh had nothing to do with the Jersey 
Appliance Company ; she neither put in
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any money, she neither loaned them any 
money, she has no financial interest in Jer-
sey Appliance Company; she doesn’t direct 
its activities; she has no right to employ 
or discharge employees of the Jersey Ap-
pliance Company, which is one of the evi- 

10 dences on the employer-employee relation-
ship, and she has nothing to do with the 
partnership itself. And for that reason we 
respectfully submit that the same-partner-
ship does not control and direct the activi-
ties of these two units; that they are alto-
gether different units developed, composed 
in a different way, and one has no control 
or direction over the other.

And as I stated before, the mere fact 
20 that two partners of a partnership come

out and organize another partnership does 
not in itself mean that one partnership 
controls and directs the other partnership. 
They must he considered as separate en-
tities.

And as I  stated, suppose a partnership 
consisted for forty partners, and one part-
ner or two partners decide to go out and 
organize a side line without any reference to 

30 the partnership that had forty partners—
or, to carry it to its logical extreme we 
could even have a hundred partners—cer-
tainly it cannot be said that these two part-
ners going out, using their own money, not 
using partnership funds, having no connec-
tion with it, keeping separate books of ac-
count, preparing separate returns, having 
complete control over their employees with-
out relation to the other partners. We can- 

40 not say because these two partners that
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remain of the forty partners came out and 
organized their own business, that the other 
partnership is going to be considered as 
controlling this partnership, and therefore, 
this partnership should he penalized by 
being made subject to the provisions of the 
Act.

I  bring out this logical extreme because 
I  think it makes the picture particularly 
clear that unless you have the identical unit, 
as In re Williams held, that you must have 
the identical unit controlling the operations 
of both.

It is different in the case of a corporation 
and it is different in the case of a single 
employer because you have the identical 
unit; but a partnership differs from those 
because a partnership may consist of one 
or two partners just as well as it may con-
sist of two hundred or more. And, in fact, 
the cases have held, in one case, that a sub-
ject organization may take in partners and 
have eight or ten or fifteen partners in 
order so that they will not he subject to the 
provisions of the Act with respect to sub-
ject employers. And that has been done in a 
number of cases. But the difference between 
a partnership is that a partnership is con-
sidered in its entirety. And if one partner 
should die of a partnership, the entire part-
nership is dissolved, because a partnership 
of three is different than a partnership of 
two. Likewise, when you take in from a 
partnership of three another partner, you 
have to develop another partnership agree-
ment, because you cannot just fit into a 
partnership as you can fit into a corpora-

li)
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tion by adding another director or a couple 
of more stockholders.

A partnership is considered an entity by 
virtue of the contract of partnership. The 
original contract of partnership must pre-
vail as to the nature of that entity. That is 

10 our first point.
Therefore, we come to point number two, 

that since these are separate entities and 
since the Jersey Appliance Company has 
never had any more than eight employees, 
it cannot be considered a subject employer 
under this Act.

With respect to the New Jersey Coal & 
Supply Company we, of course, state that 
while it is true, as it was testified, that the 

20 assets were taken over by the partnership,
nevertheless, the corporation dissolved. The 
business is a new business; and this busi-
ness was immediately subjected to the pro-
visions of this Act without any audit by 
this Commission to determine whether or 
not it was subject to it.

And we said that unless there was a 
proper audit or an adjudication by this 
Commission after the notice of determina- 

30 tion of its subjection under the provisions
of this Act, that until we received the defi-
nite adjudication by the Commission we 
are entitled to refunds under this Act.

Now, we say this, that these two com-
panies, of course, cannot be considered as 
having more than eight employees merely 
because the partners were employees. I do 
not think I have to labor that point. I am 
sure Mr. Kesselman will agree with me that 
the decisions throughout the country are
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uniform in stating that a partner is con-
sidered an employer, not an employee, for 
the purposes of taxing provisions. That is 
distinct from the first point I made that it 
is true that the partner is considered an em-
ployer ; but when you consider the partner-
ship for the purposes of this provision of 
the Act, you must consider it a partnership 
as an entity.

I t  is very true you cannot consider the 
individual partners as employees, but they 
must be considered as employers under thev 
Act. Yet for the purpose of determining 
whether one is controlled by the other, you 
must consider the entire partnership in its 
entirety as a unit.

For these reasons we respectfully sub-
mit, in the first place, the New Jersey Coal 
& Supply Company is not a subject em-
ployer or, that since it has filed its notice of 
revocation that it should be adjudicated as 
of this date as not a subject employer be-
cause of the record of its employees during 
the year 1943 considered individually and 
considered separately and apart from the 
Jersey Appliance Company.

So we contend, first of all, we are entitled 
to a return of contributions since 1937; and 
if the Commission should find that we are 
not entitled to that, we secondly submit that 
we are entitled to an adjudication as of this 
date that we are no longer subject to the 
provisions of this Act; and thirdly, we sub-
mit that the Jersey Appliance Company 
has at no time been subject to the provi-
sions of this Act; that the Jersey Appli-
ance Company is a separate unit; the Jer-
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sey Appliance Company has never been 
controlled or dominated or directed by the 
New Jersey Coal & Supply Company since 
its organization as a partnership in 1937, 
and that there should therefore be an ad-
judication by this Commission that the Jer- 

10 sey Appliance Company is not subject to
the provisions of this Act, and that the 
Commission should reverse the decision in 
that respect made by it on June 25,1943.

Commissioner E ger: Do you intend to 
supplement this oral argument with a 
brief ?

Mr. Lerner: Yes, I  should like to submit a 
short memorandum merely on that one 
point, unless Mr. Kesselman on behalf of 

20 the Commission urges the other point which
I have not stressed with respect to the in-
terpretation of what a partner is. I  mean, I 
did not know whether he was seriously 
going to contend that a partner is going to 

.be considered an employee for the purposes 
of contributions. If  that is the case, then I 
have several citations here and would in-
clude that in my brief.

Mr. Kesselman: Commissioner, I shall 
30 rely upon the propriety of the decision

made by the Commission with respect to the 
status of the petitioners, and do not see fit 
to answer counsel at this time.

(Memorandum to be submitted by coun-
sel for the petitioners.)

40
Exhibit P-2.

(Opposite ¡¡Sir’)
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to the Unemployment Compensation Commis-
sion within ten days from  the receipt thereof 
try the employing unit, whether or not exemp-
tion from liability for contributions under the 
Unemployment Compensation Law of New 
Jersey is claimed.

r m  V». v . o. l a  (b «t . l/i/M )

STATS or NSW JKRSEY
U NEM PLOY M ENT C O M PEN SA T IO N  

CO M M ISSIO N

SUPPLEMENT TO STATUS REPORT 
OF EMPLOYING UNIT
Fo r  Ca l e n d a r  Ye a r  1 0 4 3

NAMI AND A0 DM 

J 3 . A S P

o r  D tPLO Y  1 NO UNIT I 
^ F  f  ̂ c_

' ̂  is* ̂ ^

REA D  TH R  FO L LO W IN G  IN ST R U C T IO N S C A RE FU LL Y  B EFO R E F IL L IN G  O U T T H IS  FORM

For the purpose of this report, “week” means any calendar week included in whole or in part in the year 1943.
For each week of .the year 1943, enter the largest number of employees on any one day during the week. This figure should be the total number 

of all the different individuals employed during the day.
Include in the number of employees:

(A) All employees, regular, temporary, and casual (including salaried and commission salesmen);
(B) Corporation Officers engaged in the activities of the enterprise or receiving remuneration;
(C) Employees of any contractor or subcontractor engaged by you in employment which is part of your usual trade, occupation, profession, 

or business, while performing services under such contract or engagement;
(D) The employees (including officers) of any other employing unit owned or controlled by this employing unit, or owned or controlled by 

die same interests as this employing unit;
(E) The individuals employed during die year by any other employing unit prior to its acquisition by this employing unit in 1943.

After entering the number of employees for each week, commence with the first week and determine the twentieth week in which eight or more
persons were in employment. This is the week in which you became a subject employer. Take the twentieth week and, in Item 3 below, enter the 
actual number of persons in employment on each day of this week. The first day of mis twentieth week in which you had eight or more individuals 
in covered employment is the day on which you became a subject employer. The employer’s contributions aré payable with respect to employment from 
the first day of the calendar year in which he became subject to the law.

1. Largest number of employees on any day of each week of 1943.

2. Data of beginning of twentieth week In which eight or more persons were employed In any one day.

3. Actual number of employees on each day of the twentieth week In which eight or more persons were employed during any one day:

Day No. of 
Workers Day No. of 

Workers Day No. of 
Workers Day No. of 

Workers
Sunday Monday Wednesday Friday

Tuesday Thursday Saturday (over)



D
at

a 
of

 «
Tr

at 
w*

«#
 i,



4. Date of first day In twentieth week on whioh eight or more persona were employed (this Is the date the employer became subjeot to 
the Law).

5. Old this unit perform any service or work for another employing unit which was part of the usual trade» occupation» profession or
_ No yv. . |f  "yes” please fill In Schedule 7 In detail.business of the other employing unit? Yes-

6. If employees of a related unit o r acquired unit have been included in Schedule 1» please fill in Schedule 7 In detail.

7.

Name of employing unit for whom 
services were rendered; related 
unit or acquired unit.

*•**»<&»

/ G
/

t  -

7

Relationship (Enter "Em-
ploying unit»” "Related 
unit” or “Acquired unit” 
as the case may be).

Mailing Address

X * ?  fa/*± J

Unemployment 
Compensation 
reg istrati on 

number If u j .

To be filled in only for 
each employing unit for 
whom s e r v ic e s  were 
rendered whether or not 
subject employers._____

A vene# weeklyWarn ber of weeks 
of

This VSL.

number of 
employees.
This peer.

“ “ I h? « « u to i by (1) the person who owns the business if the owner is an individual; (2) the president, treasurer, 
other principal officer if the employing unit is a corporation; or (3) a responsible or duly authorized member having knowledge of the affairs, if i 
employing unit is a partnership or other unincorporated organization. 8 *

or
the

State of New Jersey 

County of ^

I swear (or affirm) that the statements contained in this report are true and correct in every respect.

Subscribed and sworn before me this----------------------------------------- fiim .«««

day of--------------------------------- -19-

Signature- 

Title—

X.
, 2 - r

Signature of Officer Administering Oath

Title of Officer Administering Oath









The original o f  this report must be returned 
to the Unemployment Compensation Commis-
sion within ten days from the receipt thereof 
by the employing unit, whether or not exemp-
tion from liability for contributions under the 
Unemployment Compensation Law of New 
Jersey is claimed.

I ¡Form  N o . U . C .  IA 
(revised A pril 20. I W )

STATE O F NEW JERSEY

UNEMPLOYMENT COMPENSATION 
COMMISSION

SUPPLEMENT TO STATUS REPORT 
OF EMPLOYING UNIT

For Calendar Year 1936

N A M E  A N D  ADDRESS O F  EM FLO Y IN O  U N IT:

CO DM v jREAD THE FOLLOWING INSTRUCTIONS CAREFULLY BEFORE FILLING OUT THIS FORM

For the purpose of this report, '‘week” means any calendar week included in whole or in part in the year 1936.
For each week of the year 1936, enter the largest number of employees on any one day during the week. This figure should be the total number 

of all the different individuals employed during the day.
Include in the number of employees:

(A) All employees, regular, temporary, and casual (including salaried and commission salesmen);
(•) Officers of a corporation whether or not they receive remuneration or perform services;
(C) Employers of any contractor or subcontractor engaged by you in employment which is part of your usual trade, occupation, profession, 

or business, while performing services under such contract or engagement;
(0) The employees (including officers) of any other employing unit owned or controlled by this employing unit, or owned or controlled by 

the same interests as this employing unit;
(E) The individuals employed during the year by any other employing unit prior to its acquisition by this employing unit in 1936.

After entering the number of employees for each week, commence with the first week and determine the twentieth week in which eight or more 
persons were m employment. This is-the week in which you became a subject employer. Take the twentieth week and, in Item 3 below, enter the 
actual number of persons in employment on each day of this week. The first day of this twentieth week in which you had eight or tiibre individuals 
m covered employment is the day bn which you became a subject employer. The employer’s contributions are payable with respect to employment from 
the first day of the calendar year in which he became subject to the law.
1. Largott nnrnbor o f omployoos on qwy day o f each w eak o f 1936,

(A) (B) (C) (D) <E) (A) (B) (C) (D) (E)

Wosk
Cams Regular

Employa«*

A ll Oflleor* 
whether or 

not receiving 
remuneration 

or
performing

service!

Employees
of

contractors 
or sab- 

eontractors

Employées 
of related 

un ito r 
units

Employees 
of acquired 

units
TOTAL Week

Ended Regular
Employees

A il Oflleers 
whether or 

net reeeiving 
remuneration 

or
performing 

| servions

Employees
of

contractors
ersah*

contractors

Employees of 
related unit 

or unita

Employees 
of acquired 

units
TOTAL

JAN. 4 __ 2 _ JULY 4 9  1
JAN. II ___1_ JULY II ? 1
JAN. 18 JULY 18 _ f  j
JAN. 25 JULY 25 ___9 \ _____ L
FEB. 1 1 9 AUG. 1 1 9  1 „ L
FEB . 8 1 / ò AUG. 8 f  A .. L
FEB. 15 _______3 _ AUG. 15

-  1 1 r i
FEB. 22 ___ i _ ______L AUG. 22 _ ? J 1 1 !
FEB. 29 ___ i _ 1 AUG. 29 y 1 1 1
MAR. 7 ___ * SEPT. 5 ■y 1 i 1 1
MAR. 14 ___ î _ T SEPT. 12 1 1 1 1 1
MAR. 21 ___ 1 1 SEPT. 19 y 1 1 i
MAR. 28 1 f  1 SEPT. 26 y 1 1 I 1
APR. 4 - ■? 1 I OCT. 3 T T 1 1
APR. II ? 1 J OCT. 10 y 1 ! 1
APR. 18 1 ì  1 1 OCT. 17 1 y 1 j 1 J
APR. 25 1 ? 1 ! OCT. 24  1 '________•
MAY 2 1 J OCT. 31 1___ 9 L_____
MAY 9 7 J NOV. 7  1 'f 1 1 1 :
MAY 16 cj NOV. 14 ! f «9 1 •! I !
MAY 23 9 1 j NOV. 21 1 9 1 1 !
MAY 30 1 NOV. 28 1___ * ! i
JUNE 6 9 1 DEC. 5 1__ 1_
JUNE 13 9 1 DEC. 12 1__ i _

Æ k . 20 9 1 DEC. 19 I 1
JUNE 27

----- f—4 DEC. 26  1 J _______----- 1—
ii____ DEC. 31 j

- j - 1
2. Data of b an n in g  of twentieth week in which olght or moro portons worn employed In any one day,

3. Aetna! nam bar o f em ployees on each  d ay  o f th e  tw en tie th  week in which e ig h t o r  m ore parsons w ore employed daring any one day :

Day No. of 
Workers Day No. of 

Workers Day No. of 
Workers

T-. I No. of w  j Workers
Sunday Monday 9 Wednesday __1— Friday 9

Tuesday ?— Thursday 7 Saturday ~T~ (OVER)
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Decision.

UNEMPLOYMENT COMPENSATION 
COMMISSION OF NEW JERSEY.

A u g u s t a  N a i d e c h , D a v i d  N a i d e c h  
& H e n r y  F i n s t o n , t/a  N e w  
J e r s e y  C o a l  & S u p p l y  C o . and 
N e w  J e r s e y  C o a l  & S u p p l y  
Co., I n c .,

The Unemployment Compensation Commission 
of New Jersey, having met in formal session on 
Thursday, June 17, 1943, reconsidered the evi-
dence adduced at an informal hearing previously 
held. After carefully considering the testimony 
and arguments of Counsel, the Commission de-
termined as follows :

The New Jersey Coal & Supply Co., Inc. be-
came a subject employer as of January 1, 1936 
and operated until June 26, 1937, when it dis-
solved. The stockholders of the corporation, 
Augusta Naidech, David Naidech and Henry 
Finston, formed a partnership under the trade 
name of New Jersey Coal & Supply Company. 
Augusta Naidech had owned 16 out of 20 shares 
of stock of the corporation and she held an 80% 

40 interest in the partnership. This partnership on 
June 26, 1937 became a subject employer under 
the provisions of Section 19(h)(2).

20

10

and

Petitioner.

Decision.

30 Findings o f Fact.
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On July 1, 1937, Henry Finston and David Nai- 
dech, two of the partners in the above New Jer-
sey Coal & Supply Company organized another 
partnership under the trade name of Jersey Ap-
pliance Company. The latter partnership has not 
employed as many as eight individuals.

Since Augusta Naidech, David Naidech and 10 
Henry Finston, t/a  New Jersey Coal & Supply 
Company are subject employers, the partners, 
David Naidech and Henry Finston, when they 
formed the firm of Jersey Appliance Company, 
became liable for contributions for wages payable 
to employees of that new firm. By reason of the 
fact that each partner is the employer of the in-
dividuals working for the partnership, when they 
became subject employers because of their asso-
ciation with the New Jersey Coal and Supply 20 
Company any additional workers they might or 
did have thereafter because of their relationship 
with the Jersey Appliance Company are merely 
treated as additional employment by an already 
subject employer.

Decision.
David Naidech and Henry Finston, t/a  Jersey 

Appliance Company, are subject employers and 
liable for contributions and reports on all wages 30 
payable by them since July 1,1937.

U n e m p l o y m e n t  C o m p e n s a t i o n  
C o m m i s s i o n  o f  N e w  J e r s e y  

By J o s e p h  G. B i t c h  (Signed) 
Joseph G. Buch

Chairman
A ttest:

W i l l i a m  S. C o n k l i n  (Signed)
William S. Conklin 40

Secretary to the Commission
Dated: June 25, 1943.
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Decision on Rehearing.

UNEMPLOYMENT COMPENSATION 
COMMISSION OF NEW JERSEY^

I n  t h e  M a t t e r  

10 o f

He nry  F ins ton  and Da v id Na i- 
d e c h  T/A J e r s e y  A ppl ia n c e  
Co.

Au g u s t a  Na id e c h , Da v id Na id e c h  
and He n ry  F in st o n , T /A  
Ne w  J e r s e y  Co a l  & Suppl y  
Co. and Ne w  J e r s e y  Co a l  & 
Sup pl y  Co ., Inc .,

20 Petitioner.

Decision on 
Rehearing.

This matter coming before the Commission on 
an application for a rehearing and redetermina- 
tion and the matter having been reheard on Feb-
ruary 25,1944, at which time testimony was given, 
and the, Commission having reconsidered the com-
plete record, the brief submitted by the petition-
e r’s attorney, and all exhibits, the Commission 

30 finds that there are no new facts nor evidence in-
troduced which will change th e , decision hereto-
fore made by this Commission on June 17,1943.

The Commission, therefore, rules that the de-
cision of June 17, 1943, is reaffirnied, this action 
being taken at a formal session of the Unemploy-

40
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Decision on Rehearing.

ment Compensation Commission of New Jersey on 
Thursday, the fourth day of May, 1944.

J o h n  J. T o o h e y , J r ., 

Vice-Chairman of the Commission.

Commissioners Concurring : JO
Harry G. Roebling,
J. Albert Homan,
Charles Engelhard,
Vincent J. Murphy,
Ernest Eger.

Attest :
(Seal)
D e a n  H. A s h t o n , 20

Acting Secretary to the Commission.
Dated : May 12,1944.

30

40
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Reasons.

NEW JERSEY SUPREME COURT.

A u g u s t a  N a i d e c h , D av id  N a id e c h  
and H e n r y  F i n s t o n , t /a  N e w  

10 J e r s e y  Co a l  & S u pp l y  Co ., a 
partnership and H e n r y  F i n s - 
t o n  and D av id  N a i d e c h  t /a  
J e r s e y  A ppl i a n c e  Co ., a part-

The prosecutors assign the following reasons 
why the determination of the Unemployment Com-
pensation Commission of New Jersey, made on 
May 4, 1944, reaffirming its decision of June 17, 
1943, which held that the prosecutors “ David Nai- 
dech and Henry Finston, trading as Jersey Ap-
pliance Company, are subject employers and li-
able for contributions and reports on all wages 
payable by them since July 1, 1937” , should be 
set aside and for nothing holden:

1. Because the Unemployment Compensation 
Commission of New Jersey erred in holding that 
the Jersey Appliance Company, a partnership, is 
owned and controlled by the same persons as is 
the prosecutor, New Jersey Coal & Supply Com-

T h e  U n e m pl o y m e n t  Co m pe n s a -
t i o n  Co m m i s s i o n  o f  N e w  J e r -

nership,

vs.

Prosecutors,

Defendant.

On Certiorari.

Reasons.
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pany, under R. S. 43:21-19 (h) (1) arid R. S. 43: 
21-19 (h) (2) and R. S. 43:21-19 (h) (4).

2. Because the Unemployment Compensation 
Commission of New Jersey erred in failing to 
hold that Augusta Naidech, David Naidech and 
Henry Finston, trading as New Jersey Coal & 
Supply Company and David Naidech and Henry 
Finston, trading as Jersey Appliance Company, 
were two separate and distinct units, neither of 
which was owned or controlled directly or indi-
rectly by each other or by the same interest, under
R. S. 43:21-19 (h) (1) and R. S. 43:21-19 (h) (4) 
of New Jersey Statutes Annotated.

3. Because the Unemployment Compensation 
Commission of New Jersey erred in holding that 
because several of the partners of the prosecutor, 
New Jersey Coal & Supply Company, were also 
partners of Jersey Appliance Company, that, 
therefore, the Jersey Appliance Company was 
owned or controlled by the “ same interests” as 
contemplated by R. S. 43:21-19 (h) (4) of the 
New Jersey Statutes Annotated.

4. Because the Unemployment Compensation 
Commission erred in holding that because David 
Naidech and Henry Finston were 20% interest 
holders as partners of the New Jersey Coal & 
Supply Company, that, therefore, Augusta Nai-
dech, David Naidech and Henry Finston, trading 
as New Jersey Coal & Supply Company owned 
and controlled the Jersey Appliance Company.

5. Because David Naidech and Henry Finston, 
trading as Jersey Appliance Company did not at 
any time have in their employ eight or more in-
dividuals.

10

20

30

40
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Reasons.

6. Because the Unemployment Compensation 
Commission of New Jersey erred in holding that 
David Naidech and Henry Finston, trading as 
Jersey Appliance Company attained the status of 
a subject employer under R. S. 43:21 of the New 
Jersey Statutes Annotated.

10
7. Because the Unemployment Compensation 

Commission of New Jersey failed to determine 
that the prosecutors, David Naidech and Henry 
Finston, trading as Jersey Appliance Company, 
were exempt from making contributions at any 
time under R. S. 43:21 and that the prosecutors, 
Augusta Naidech, David Naidech and Henry Fin-
ston were exempt from making contributions for 
the year 1943 under R. S. 43:21 of the New Jersey

20 Statutes Annotated.

8. Because the decision of the Unemployment 
Compensation Commission of New Jersey creates 
an unreasonable classification, inconsistent with 
the intent and literal meaning of the Act when it 
defines a partnership as a subject partnership 
where one or more of its member partners are 
also member partners of another subject part-
nership, although the other subject partnership

3q  may be totally or wholly unrelated.

9. Because the decision of the Unemployment 
Compensation Commission of New Jersey is viola-
tive of the Fourteenth Amendment to the Consti-
tution of the United States in that it deprives 
prosecutors of equal protection of the law.

10. Because the Unemployment Compensation 
Commission of New Jersey erred in holding that 
where one or several, but not all of the partners 
of one partnership, are also the partners in an-
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other partnership existing in another city and en-
gaged in another type of business and neither was 
influenced, dominated or owned or controlled 
either directly or indirectly by the same interest, 
that, nevertheless, both partnerships are con-
sidered employer units and that the individual 
partners are considered subject employers under 10 
the terms and provisions of Section 43:21 of New 
Jersey Statutes Annotated.

11. Because the Unemployment Compensation 
Commission of New Jersey should have held that 
the term “ same interests” as used in R. S. 43: 
21-19 (h) (4) as applied to prosecutors, clearly 
indicated that Augusta Naidech, David Naidech 
and Henry Pinston, trading as New Jersey Coal 
& Supply Company, were not the * ‘ same inter- 20 
ests” as David Naidech and Henry Finston, trad-
ing as Jersey Appliance Company and that the 
above named were two separate individual enti-
ties, neither of which contained the “ same inter-
est ’ ’ and neither of which owned or controlled the 
other.

11. The determination of the Unemployment 
Compensation Commission of New Jersey was in 
other and divers respects contrary to the statutes gQ 
and laws of the State of New Jersey.

W i l l i a m  H arr is ,
Attorney for and of Counsel with 

Prosecutors.

40
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Order.

NEW JERSEY SUPREME COURT.

In  t h e  M a t t e r

of
1 0  H e n r y  F i n s t o n  and D a v i d  N a i - I

DECH t/a  J ERSEY APPLIANCE Co.; I
and A u g u s t a  N a i d e c h , D a v i d  I
N a i d e c h  and H e n r y  F i n s t o n , [

t /a  N e w  J e r s e y  C o a l  a n d  S u p - l on Certiorari.

This matter being opened to the Court by Wil-
liam Harris, attorney for prosecutors herein, 
upon an application to delete certain exhibits 
from the record; and it appearing that a Writ of 
Certiorari was allowed to prosecutors to review 

oq  a decision rendered by the defendant the Unem-
ployment Compensation Commission of New Jer-
sey on May 4, 1944; and it further appearing that 
certain exhibits, namely Exhibits P-3 and P-4, are 
not necessary for the proper determination of this 
issue by the Supreme Court; and it further ap-
pearing that the printing of the said exhibits 
would unduly encumber the record; and it further 
appearing that consent to the making of this

p l y  Co., Order.
Prosecutors,

T h e  U n e m p l o y m e n t  C o m p e n s a -
t i o n  C o m m i s s i o n  o f  N e w  J e r -
s e y ,

Defendant.

40
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Order.

Order has been given by Charles A. Malloy, at-
torney for New Jersey Unemployment Compensa-
tion Commission;

It is, on this 28th day of August, 1944, o r d e r e d  
that Exhibits P-3 and P-4 shall and the same are 
hereby deleted from the record and shall not be - q  
included in the state of case on this appeal, but 
that the facts set forth in said Exhibits P-3 and 
P-4 be included in the form of testimony in the 
record.

F r e d e r i c  R . C o l i e , 
Justice.

We hereby consent to the making of this Order.
20

C h a r l e s  A. M a l l o y , 
Attorney of Defendant.

By H e r m a n  R i n g l e , 
Of Counsel.

30

40
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Opinion of Supreme Court. 
(Filed November 8, 1944.)

NEW JERSEY SUPREME COURT. 
No. 222. Oct ob er  Te r m , 1944.

10
I n  t h e  Matter

of
H e n r y  F i n s t o n  and D av id  N a i - 

d e c h , &c., et als.,
Prosecutors,

vs. Before Justices 
Case, Bodine

On Writ of 
Certiorari.

T h e  U n e m pl o y m e n t  Co m pe n s a - i

Submitted October Term 1944. Decided

For prosecutors, J o s e ph  H. Le r n e r ; W i l -
l i a m  H a r r is .

For respondent, H e r m a n  D. R i n g l e  ; Cha r le s

A. Ma ll oy .
30

The opinion of the court was delivered by 
Ca s e , J.

The Unemployment Compensation Commission 
found that “ David Naidech and Henry Finston, 
trading as Jersey Appliance Company, are sub-
ject employers and liable for contributions and 
reports on all wages payable by them since July 1, 
1937” . That finding is challenged under a writ 

4Q of certiorari.
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On June 26, 1937, a partnership was formed 
consisting of Augusta Naidech, David Naideeh 
(a son of Augusta Naidech) and Henry Finston 
under the trade name of New Jersey Coal and 
Supply Company. The business had been long 
established. It had been started by Hyman Nai-
dech, husband of Augusta Naidech. On Hyman 
Naidech’s death in 1929 Mrs. Naidech, individu-
ally, continued the business for a time. Then she 
incorporated it, holding sixteen of the twenty 
outstanding shares of stock. As of July 1, 1937, 
she dissolved the corporation and formed the 
partnership. That partnership is engaged in the 
retail sale of coal and mill supplies at Nutley, 
New Jersey. It was, and for the purposes of this 
determination will be regarded as still being, a 
subject employer under the provisions of the New 
Jersey Unemployment Compensation Act; that is 
to say, that it has eight employees and is within 
the application of the statute. Augusta Naidech 
has an eighty per cent interest (a continuance of 
her proportion of ownership of the corporate 
stock) in that partnership. The remaining 
twenty per cent interest is divided between David 
Naidech and Henry Finston.

At about the same time, July 1, 1937, or shortly 
thereafter, David Naidech and Henry Finston 
formed the partnership which trades under the 
name of Jersey Appliance Company. That part-
nership was and is engaged in the business of 
buying, selling and repairing refrigerators, wash-
ing machines, electric irons and other electrical 
appliances at Belleville, New Jersey. There is 
no connection between the New Jersey Coal and 
Supply Company and the Jersey Appliance Com-
pany other than that David Naidech and Henry 
Finston, sole partners in the Appliance Company,

10

20

30

40
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hold a minority interest in and participate to an 
extent in the management of the Coal and Supply 
Company. Mrs. Naidech has no interest in and 
no control over the employees or the affairs of 
the Appliance Company and does not participate 
directly or indirectly in its management. The 

10 Jersey .Appliance Company does not have, and at 
no time during its existence has it had, eight em-
ployees. Neither of the named partnerships is a 
subsidiary or an affiliate of the other. There is 
neither proof nor suggestion of fraud upon, or 
purposeful evasion of, the statute.

It is first argued on behalf of the respondent 
that a partnership is not a legal entity and that, 
therefore, the employees of a partnership are the 
employees of the individuals constituting the part- 

20 nership. We shall not attempt the difficult task 
of defining a partnership. Its aspects differ with 
the changing angle of viewpoint. Sometimes it 
is referred to as a contract, In  re Gibbs’ Estate 
(Pa.), 27 Atl. 383; again, as a relation or status, 
the result of a contract, somewhat as marriage is 
a relation or status, Haggett vs. Hurley, 91 Me. 
542, 40 Atl. 561; again, as an association, e. g. 
our Uniform Partnership Law, R. S. 42:1-6, “ A 
partnership is an association of two or more per- 

30 sons * * and our Workmen’s Compensation 
Act, R. S. 34:15-36, provides that “ ‘Employer’ 
* * * includes natural persons, partnerships and 
corporations * * In Curtis ads. Hoilingshead,
14 N. J. L. 402, Chief Justice Hornblower, speak-
ing for the Supreme Court on an issue in attach-
ment, said (page 410): # * The partnership,
the ideal person, formed by the union of interest, 
is the legal debtor. A partnership is considered 
in law as an artificial person or being distinct 

^  from the individuals composing it. It is treated
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as such in law and in equity” . Under our Uni-
form Partnership Law any estate in real property 
may be acquired in the partnership name and 
when so acquired may be conveyed only in that 
name (R. S. 42:1-8 (3)). But whatever the sense 
in which the word is used, partnership is clearly 
something more than just one individual added to 
other individuals; and the fact that the aspects 
of it vary with varying circumstances makes it 
necessary, in each instance, to study the context 
and the function of the word. So, too, “ entity” 
is a word with elastic application. It is defined 
as something which has reality and distinctness 
of being; but that reality and distinctness may be 
either in fact or in thought (Webster’s New Inter-
national Dictionary). Enough has been said to 
show that while a partnership does not have a 
separate existence for all purposes and is by no 
means of such detached individualism as is a 
corporation (although even a corporate structure 
may disintegrate into elements of flesh and blood 
when subjected to certain equitable incidents, 
Telis vs. Telis, 132 N. J. Eq. 25), nevertheless in 
divers respects a partnership may, in this juris-
diction, come within the legal conception of a dis-
tinctive being, viz., an entity. Our present prob-
lem is to discover the significance of the word 
“ partnership” , not generally, or as a phase of 
partnership law, but in the particular statute 
with which we are now concerned; and if a part-
nership is there conceived of as a reality with dis-
tinctness of being, then, so far as this case goes, 
partnership is an entity.

Employment compensation is a statutory inno-
vation. It confers new rights and new obliga-
tions without common law equivalents. The legis-
lature, in creating it, made various arbitrary pro-
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visions, one of which is, in effect, that neither the 
burdens nor the benefits may he visited upon 
employees or employer where those actually in 
employment shall be less than eight, a provision 
that is not to be altered by judicial construction. 
Miller Auto Gear and Parts Co., Inc. vs. TJnem- 

10 ployment Compensation Commission, 132 N. J. L. 
34. In the instant case the immediate employer 
has less than eight employees, but the Unemploy-
ment Compensation Commission held that under 
the statute it was subject to the obligations of the 
act because its partners were also partners in 
another partnership, (sic) namely, the New Jer-
sey Coal and Supply Company, that was so sub-
ject. An employer, within the meaning of the 
statute, R. S. 43:21-19 (h)(4), is any “ employing 

20 unit” which, together with one or more other “ em-
ploying units” , is owned or controlled by the 
same interests, or which owns or controls one or 
more other employing units” and which, if 
treated as a “ single unit” with such other “ unit 
or interests” , employ eight or more individuals. 
The phrase “ employing unit” is thus defined in
R. S. 43:21-19(g) (italics inserted):

“ Any individual or type of organisation, 
gQ including any partnership, association, trust, 

estate, joint stock company, insurance com-
pany or corporation, whether domestic or 
foreign, or the receiver, trustee in bank-
ruptcy, trustee or successor thereof, or the 
legal representative of a deceased person, 
which has or subsequent to- January first, 
One Thousand Nine Hundred and thirty- 
six, had in its employ one or more individuals 
performing services for it within this State. ’ ’

40
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Taking the pertinent words of the statute, we 
have it that “ ‘employing unit’ means # * # any 
partnership * * * which has # # * in its employ 
* * etc. Clearly, the statute recognized the 
partnership as an “ organization” that has the 
right to, and does, employ. The inclusion of part-
nerships with individuals, companies, corpora-
tions and other employing units is persuasive that 
the legislature conceived of a partnership as an 
entity, for the purpose of employing, within the 
purview of the statute. Consequently, the argu-
ment that the employees of a partnership must 
be the employees of an individual constituting the 
partnership for the reason that the partnership 
is not a legal entity and cannot function as an em-
ployer is not, we think, well put. It is true that in 
construing the partnership relation and contracts 
growing out of the same courts have held that 
employees of the. partnership are, on certain is-
sues, employees of the individual partners, but 
we do not regard such holdings as guiding prece-
dents for the determination of the present case. 
Let us assume that A, B and C are partners and 
that the partnership thus existing hires less than 
eight employees and is, therefore, as such, not 
subject to the statute; and further that B and C 
form another and entirely disconnected partner-
ship which has eight employees and, therefore, 
subject to the statute. Under respondent’s argu-
ment that A, B and C partnership would be 
brought within the sphere of the statute and be 
subject to contributions and reports, and A, who 
does not have, and is not part of any organization 
that has, the requisite number of employees is ulti-
mately liable to make such payments, and to carry 
such other burdens, as the statute places upon a 
subject employer. Such a development does not,
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in our opinion, comport with either the theory of 
partnership or the letter and spirit of the im-
mediate statute.

Pursuing the theme of its first point respondent 
submits the further contention that the term “ em-
ploying unit” as defined by the act does not con- 

10 stitute a partnership a legal entity. We have al-
ready indicated our view to the contrary.

Finally, it is said by the respondent that both 
partnerships are controlled by the same inter-
ests, and that, therefore, the Jersey Appliance 
Company is a subject employer under section 43 : 
21-19 (h) (4) of the Unemployment Compensation 
Act. The statutory reference has already been suf-
ficiently stated. The argument is based upon the 
supposition that David Naidech and Henry Fins- 

20 ton, who control the Appliance Company, also own 
or control the Coal and Supply Company which 
is conceded to be an employing unit and a subject 
employer; but that supposition runs contra the 
proofs. The testimony being that the partners in 
the Coal and Supply Company are Augusta Nai-
dech, David Naidech and Henry Finston, these 
questions were asked of Henry Finston and thus 
answered :

oq  “ Q. Are both (sic.) partners, with the ex-
ception of David Naidech, who you say is in 
the Army, active in the management of this 
partnership? A. Yes.

Q. Do they control the employees and the 
finances of this partnership? * * * A. Yes.”

We find from this testimony that the expression 
“ both partners” relates to Augusta Naidech and 
David Finston, and that the New Jersey Coal and 
Supply Company is presently controlled by those
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partners. It is manifest that on this factual finding 
Henry Finston and David Naidech, who own and 
control the Jersey Appliance Company, do not 
own and do not control the New Jersey Coal and 
Supply Company.

Moreover, if David Naidech were present and 
participating and the control of the Coal and Sup- 10 
ply Company was, as assumed by respondent, by 
the partners on a numerical basis, that would not 
place either the ownership or the control of that 
company in him and Finston. The word “ owns” 
must be understood to refer to full ownership, and 
the word ‘/controls” to full control. When owner-
ship or control is incomplete that limitation is usu-
ally expressed, as “ half ownership” , “ partial con-
trol” , or the like. We do not say that a man owns 
a property when he owns only an interest therein ; 20 
or with respect to a partnership consisting of A,
B and C that A and B are in control simply be-
cause if they choose to combine on a given ques-
tion they may control as to the decision of that 
question—perchance on another question the com-
bination may be of A and C, or of B and C.

The finding of the Unemployment Compensa-
tion Commission will be reversed.

40
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Order Reversing Determination of Unemploy-
ment Compensation Commission.

(Filed November 13, 1944.)

NEW JERSEY SUPREME COURT.

10
H e n r y  F i n s t o n  and David  N a i - 

d e c h , T/A Jersey Appliance 
Co. ; and A u g u s t a  N a i d e c h ,

This matter coming on to be heard before Part 
2 of the Supreme Court at the October Term, 1944, 
and the Court having inspected the record and 
being of the opinion that the determination of the 
Unemployment Compensation Commission should 
be reversed

It is on this 13th day of November, 1944, o r de r e d 
that the judgment and determination of the Un-
employment Compensation Commission be re-
versed with costs.

Entered this 13th day of November,
1944 on motion of

40 W i l l i a m  H a r r is ,
Attorney for Prosecutor.

20 T h e  U n e m pl o y m e n t  Co m pe n s a -
t i o n  Co m m i s s i o n  o e  N e w  J er -
s e y ,

David  N a i d e c h  and H e n r y  F i n -
s t o n , T/A New Jersey Coal 
and Supply Co.,

vs.
Prosecutors,

Defendant.

Unemployment
Compensation
Commission.

Reversing
Determination

On Certiorari.
Order

of
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Notice and Grounds of Appeal. 
(Filed October 4, 1945.)

NEW JEESEY SUPEEME COUET.

A u g u s t a  N a i d e c h , D a v i d  N a i -
d e c h  & H e n r y  F i n s t o n , t/a  
N e w  J e r s e y  C o ,a l  & S u p p l y  
Co., a partnership, and H e n r y  
F i n s t o n  & D a v i d  N a i d e c h , t/a  
J e r s e y  A p p l i a n c e  Co ., a part-
nership,

Prosecutors-Eespondents,

vs.

T h e  U n e m p l o y m e n t  C o m p e n s a -
t i o n  C o m m i s s i o n  o f  N e w  J e r -
s e y ,

Defendant-Appellant.

On Certiorari.

Notice and 
Grounds of 

Appeal.

10

20

To William Harris, attorney of prosecutor s-re- 
spondents.

Sir:

Please take notice that the defendant in the 30 
above-entitled cause appeals to the Court of E r-
rors and Appeals in the last resort in all causes 
in New Jersey from the whole of the judgment 
entered in this cause because the Supreme Court 
erred in giving judgment for the prosecutors in-
stead of the defendant, whereas the Supreme 
Court should have affirmed the determination of

40
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Notice and Grounds of Appeal.

the Unemployment Compensation Commission of 
New Jersey rendered on the 4th day of May, 1944.

C h a r l e s  A. M a l l o y , 
Attorney for Defendant-Appellant.

By H e r m a n  D. S i n g l e ,
Of Counsel.

Service of a copy of the within Notice and 
Grounds of Appeal is hereby acknowledged on 
this 3rd day of October, 1945.

W i l l i a m  H a r r i s ,
Attorney for Prosecutors-Respondents.m

30

(7257)
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A u g u s t a  N a i d e c h , D a v i d  N a i d e c h , 
& H e n r y  F i n s t o n , t/a  N e w  J e r -
s e y  C o a l  & S u p p l y  C o ., a part-
nership, and H e n r y  F i n s t o n  .& On Appeal 

from
D a v i d  N a i d e c h , t / a  J e r s e y  Ap -[ New Jersey

BRIEF ON BEHALF OF APPELLANT.

The facts in this case are not disputed.
This Honorable Court is called upon to deter-

mine whether each partner is an employer under 
the aggregate theory of the partnership relation 
in the application of the Unemployment Compen-
sation Law of New Jersey or whether a partner-
ship is a legal entity in the application of the 
statute.

The Commission had determined on June 25., 
1943, that the aggregate theory of the partnership 
relation obtained in the application of the statute 
-OS. C., pp. 62-63). The Honorable Court below, in 
'Certiorari proceedings, reversed the finding of the 
•Commission and held that a partnership is a legal

PLiANCE Co., a partnership, 
Prosecutors-Respondents,

vs.

Supreme Court. 
Sat Below: 

Case, Bodine 
and Porter, J J .

T h e  U n e m p l o y m e n t  C o m p e n s a -
t i o n  C o m m i s s i o n  o f  N e w  J e r s e y , 

D ef endant-Appellant.

Statem ent of the Case.
.(The A ppellant w ill be referred to as 

the Commission. )
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entity in the application of the statute (S. C., pp. 
72-79; 182 N. J. L. 276). This appeal was insti-
tuted to review the judgment entered on the de-
cision.

Statem ent of Facts.

On June 26,1937, a partnership was formed con-
sisting of Augusta Naidech, David Naidech and 
Henry Finston, under the trade name of New Jer-
sey Coal & Supply Co. Augusta Naidech held an 
80% interest in the partnership (S. C., p. 7,11. 11- 
16; p. 29,11.12-13). The partnership acquired the 
assets and business of the New Jersey Coal & 
Supply Co., Inc., a corporation, which was an 
employer subject to the provisions of the Unem-
ployment Compensation Law of New Jersey. The 
corporation was dissolved as of July 1, 1937. The 
partnership, as a successor to the business of an 
employer subject to the statute, also became an 
employer subject to the statute under the pro-
visions of R. S. 43:21-19(h) (2) and thereafter filed 
reports with the Commission and paid the re-
quired contributions (taxes) (S. C., p. 41, 11. 36- 
41; p. 42, 11. 4-10; p. 47, 11. 30-34). The partner-
ship business is located in Nutley, New Jersey; 
and the partnership is engaged in the retail sale 
of coal and mill supplies (S. C., p. 9, 11. 33-34).

At about the same time, July 1, 1937, David 
Naidech and Henry Finston, two of the partners 
of the New Jersey Coal & Supply Co., formed 
another partnership under the trade name of 
Jersey Appliance Co. and engaged in the busi-
ness. of buying, selling and repairing refrigera-
tors, washing machines and other electrical appli-
ances at Belleville, New Jersey (S. C., p. 9,11. 21- 
32; p. 49, 1. 1). The partnership trading under 
the name of Jersey Appliance Co. employed fewer 
than eight individuals during all periods following 
its formation on July 1,1937 (S. C., p. 43,11.19-40).
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The Commission on June 25, 1943, determined 
that David Naidech and Henry Finston were liable 
for contributions (taxes) on all wages paid or 
payable by the partnership known as Jersey Ap-
pliance Co. since July 1, 1937, as each partner in 
the partnership known as the New Jersey Coal & 
Supply Co. was the employer of the individuals 
working for that partnership, and any additional 
workers which each might or did have thereafter 
in any other enterprise were merely additional 
employees of an already subject employer (S. C., 
p. 63,11. 10-31).

Statutory Provision Involved.

The pertinent provision of the Unemployment 
Compensation Law of New Jersey which is di-
rectly involved is :

R. S. 43:21-19(g).

u ‘Employing unit’ means any individual 
or type of organization, including any part-
nership, association, trust, estate, joint-stock 
company, insurance company or corporation, 
whether domestic or foreign, or the receiver, 
trustee in bankruptcy, trustee or successor 
thereof, or the legal representative of a de-
ceased person, which has or subsequent to 
January first, one thousand nine hundred 
and thirty-six, had in its employ one or more 
individuals performing services for it within 
this State. * * * ”

Question of Law Involved.

Was David Naidech and Henry Finston, each, 
an employer under the aggregate theory of the 
partnership relation?
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A R G U M E N T .

P O I N T  I .

The employees of a partnership are the 
employees of the individuals constituting the 
partnership.

A. A partnership is not a  legal entity.

The above conclusion is based on the well estab-
lished legal principle, derived from common law, 
that a partnership is not a legal entity separate 
and distinct from its individual partners. As was 
stated in the case of Angeli v. White Eagle Oil & 
Refining Co., 169 Minn. 183, 210 N. W. 1004, 1005.

“ A partnership is not a legal entity. In 
law, it has no existence distinct from the per-
sons who compose it. ’ ’

The Supreme Court of New Jersey in the case 
of Weir v. New Amsterdam Casualty Co., 128 N. 
J. L. 214, 218, recognized the well settled principle 
that a partnership has no existence distinct from 
the persons who compose it. In this case a work-
man’s compensation policy was issued to Harry 
Pilohman operating a business as an individual. 
Subsequently, Pilchman took in one, Lipschultz, as 
a partner, but did not communicate the fact of the 
partnership either to his insurer or to any em-
ployee. One, Weir, an employee of the partnership, 
suffered an injury and recovered an award against 
the partnership. The question presented was 
whether the insurance policy issued to Pilchman 
as an individual covered the employee of the part-
nership.

Mr. Justice Case speaking for the Court said:
“ We are of the opinion, however, that the 

policy did cover the award. Assuming the faet
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to be that at the time of the employment of 
Weir, as well as at the time of the accident, 
the employer was a partnership, it remains 
that the insured was, as a member of that 
partnership an employer of Weir and that a 
judgment or award obtained by Weir against 
the partnership was collectible.” (Italics 
ours.)

It is well to observe, at this time, that the defi-
nition of an “ employer” in the Workmen’s Com-
pensation Act is similar to the definition of an 
“ employing unit” in the Unemployment Com-
pensation Law of New Jersey; the Workmen’s 
Compensation Act (R. S. 34:15-36) provides as 
follows:

“ ‘Employer’ is declared to be synonymous 
with master, and includes natural persons, 
partnerships, and corporations; * *
(Italics ours.)

In the case of State v. Yegen, 74 Mont. 126, 
238, Pac. 603, 607, the Court said:

“ Although cases to the contrary may be 
found, the overwhelming weight of authority 
and the better reasoning sustain the rule that 
a partnership is not a legal entity and that 
it does not exist independently of the part-
ners.”

Similarly:
Loomis v. Wallblom, 94 Minn..392, 102 N. 

W. 1114, 69 L. R. A. 771;
Abbott v. Anderson, 265 111. 285, 106 N. E. 

782, L. R. A. 1915F, 668;
Hughes v. Gross, 166 Mass. 61, 43 N. E. 

1031, 32 L. R. A. 620;
Francis v. McNeal, 228 U. S. 695, 33 S. Ct.
1701, 57 L. Ed. 1029, L. R. A. 1915E, 706;

Adams v. Church, 42 Ore. 270, 70 P. 1037, 
59 L. R, A. 782;
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In re Peck, 206 N. Y. 55, 99 N. E. 258, 41 
L. R. A., N. S. 1223;

47 Corpus Juris 747.

The Court in the case of in re Peck, supra, at 
page 259, stated the principle as follows :

‘ ‘ The acts performed in the name of a part-
nership cannot ordinarily be considered apart 
from^ the persons composing it. A partner-
ship is not like a corporation, which is a legal 
entity having certain rights and subject to 
defined liabilities. It has no independent ex-
istence. I t has a name by which individuals 
conduct a joint business, and in which their 
accounts as such are kept, and through which 
certain established equitable rights in mar-
shalling assets are required.”

Similar words on this aspect of the partnership 
relation are contained in Abbott v. Anderson, 
supra. The Supreme Court of Illinois at page 784 
said:

“ The theory that a partnership is a legal 
entity distinct from and independent of the 
persons composing it has never been recog-
nized in the law of this State. Even the 
marshalling of assets so as to apply the as-
sets of the firm to the payment of firm debts 
and the individual assets to the payment of 
individual debts of the several partners is 
not recognized or enforced in a court of law 
but is a rule of equity founded on the equity 
of creditors.”

In the case of Stilgenbaur v. United States, 115 
F. (2d) 283, the Court held that the California 
Code provisions on partnership embodying the 
Uniform Partnership Law of the commission on 
uniform laws, did not create a new juristic entity 
but retained “ the pluralistic notion of tUb firm” 
as the chancellors had worked it out from the com-
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mon law, recognizing only joint owners and joint 
obligors.

The Supreme Court of Illinois in the case of 
Meadowcroft v. People, 45 N. E. 303, at the bot-
tom of page 307, stated:

4 4 The fact that they did their banking busi-
ness under the name of ‘Meadowcroft Bros.’ 
did not make that mere name a legal* entity 
and endow it with a personal existence dis-
tinct from and independent of themselves. In 
fact, ‘Meadowcroft Bros.’ was simply a firm 
name or trade name in which Charles J. 
Meadowcroft and Frank R. Meadowcroft did 
the banking business of Charles J. Meadow-
croft and Frank R. Meadowcroft; and if they 
were solvent, then Meadowcroft Bros, was 
solvent, and if they were insolvent, then Mea-
dowcroft Bros, was insolvent for there was no 
such person, either natural or artificial, in 
existence as Meadowcroft Bros., distinguish-
able from Charles J. Meadowcroft and Frank 
R. Meadowcroft.”

Justice Holmes in the case of Francis v. McNeal, 
228 U. S. 695, at the bottom of page 699, speaking 
for the Supreme Court, stated:

“ But the fact remains as true as ever that 
partnership debts are debts of the members 
of the firm, and that the individual liability 
of the members is not collateral like that of 
a surety, but primary and direct, whatever 
priorities there may be in the marshalling of 
assets. The nature of the liability is de-
termined by the common law, not by the pos-
sible intervention of the Bankruptcy Act.”

Again, on page 700, the Justice says:
“ No doubt these clauses, taken together, 

recognized the firm as an entity for certain 
purposes, the most important of which, after 
all, is the old rule as to the p»rior claim of 
partnership debts on partnership assets, and
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that of individual debts upon the individual 
estate. Sec. 5g. But we see no reason for sup-
posing that it was intended to erect a com-
mercial device for expressing special rela-
tions into an absolute and universal formula 
—a guillotine for cutting off all the conse-
quences admitted to attach to partnerships 
elsewhere than in the bankruptcy courts.”

The «Uniform Partnership Law was drawn to 
express in statutory form the aggregate theory 
of partnership. In an article written by William 
Draper Lewis, who prepared the original draft of 
what is today the Uniform Partnership Law, the 
following is stated :

“ At its conclusion (the conference for the 
enactment of the Uniform Partnership Act) 
those present unanimously recommended that 
the commission should draw the Act on the 
common law or aggregate theory of partner-
ship treating the partners as holding part-
nership property by a peculiar tenancy to 
which should be given those legal incidents 
which now appear in the Uniform Act. * *
(29 Harvard Law Review 172.)

Reference to the provisions of the Uniform 
Partnership Law furnishes further proof that the 
partnership is not a légal entity.

R. S. 42 :l-9 provides,
“ 1. Every partner is an agent of the part-

nership for the purpose of its business, and 
the act of every partner, including the execu-
tion in the partnership name of any instru-
ment, for apparently carrying on in the usual 
way the business of the partnership of which 
he is a member binds the partnership, unless 
the partner so acting has in fact no authority 
to act for the partnership in the particular 
matter, and the person with whom he is deal-
ing has knowledge of the fact that he has no 
such authority.”
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R. S. 42:1-18 provides:
“ e. All partners have equal rights in the 

management and conduct of the partnership 
business.’ ’

Consistent with the above statutory provisions, 
Mr. Justice Depue speaking for the Court in the 
case of Wild v. Davenport (E. & A.), 48 N. J. L. 
129, on page 132 said:

u* * * g very partner, indeed, virtually em-
braces the character both of the principal and 
of an agent. So far as he acts for himself and 
his own interest in the common concerns of 
the partnership, he may properly be deemed 
a principal, and so far as he acts for his part-
ners he may properly be considered an agent. 
Story on Partnership, section 1.”

R. S. 42:1-15 provides:
“ All partners are liable:
“ a. Jointly and severally for everything 

chargeable to the partnership under sections 
42:1-13 and 42:1-14 of this title.

“ b. Jointly for all other debts and obliga-
tions of the partnership; but any partner 
may enter into a separate obligation to per-
form a partnership contract.”

Consistent with the above cited statutory pro-
visions, the Court in Randolph v. Daly, 16 N. J. 
Eq. 313, said:

“ A joint execution upon a judgment for a 
partnership debt may be executed, not only 
against the partnership property but against 
the separate estate of each partner, for each 
is answerable for the whole and not merely 
for his proportionate share.”
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In further support of the theory that a partner-
ship is not a legal entity, the law is well settled 
th a t:

(1) A partnership cannot sue or be sued 
in the firm name alone. The name of each 
member of the firm must be set forth.

Seely v. Schenk, 2 N. J. L. 75;
Autm  v. Townsend, 3 N. J. L. 313;
Buch v. <N<ewsome, 129 N. J. L. 586;
See, 40 American Jurisprudence, page 429, 

section 430.

(2) A partnership cannot be sued at law 
by any of its partners.

Sieghortner v. Weissenborn, 20 N. J. Eq. 
183;

Taylor v. Thompson, 176 N. Y. 168;
Bosenquet v. Wray, 6 Taunt 59?.

It is our contention that before and after the 
passage of the Uniform Partnership Act, the term 
“ partnership” had a definite legal meaning, in-
consistent with the entity theory of partnership, 
and that by entering into a partnership the in-
dividual did not lose his- identity as an individual 
employer. We respectfully submit that the iden-
tities of the partners, David Naidech and Henry 
Finston, were not merged into an entity known 
as New Jersey Coal & Supply Co. so as to make 
their employees in this partnership business the 
employees of a legal entity. They became subject 
employers as partners of New Jersey Coal & Sup-
ply Co.; any of their employees in the partner-
ship business conducted under the name of Jersey 
Appliance Co., were merely additional employees 
of two subject employers.
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P O I N T  I I .

The term  “employing unit” as defined by 
the Unemployment Compensation Law does 
not constitute a partnership a legal entity.

Section, 43:21-19(g) defines an “ employing 
unit ’ ’ as :

“ ‘Employing unit’ means any individual 
or type of organization, including any part-
nership, association, trust, estate, joint-stock 
company, insurance company or corporation, 
whether domestic or foreign, or the receiver, 
trustee in bankruptcy, trustee or successor 
thereof, or the legal representative of a de-
ceased person, which has or subsequent to 
January first, one thousand nine hundred and 
thirty-six, had in its employ one or more indi-
viduals performing services for it within 
this State. * * *” (Italics ours.)

I t is contended by the respondent that by 
including a “ partnership” in this definition, the 
legislature intended to constitute a partnership a 
legal entity. It is our contention, as set forth in 
Point I of this brief, that a partnership under the 
common law and the Uniform Partnership Act of 
this State is not a legal entity ; and it is also our 
contention that there is nothing in the Unemploy-
ment Compensation Law of New Jersey which ex-
presses the intention of the legislature to treat a 
partnership as a legal entity.

The Uniform Partnership Act, adopted in the 
year 1919, defines a “ partnership” as follows:

“ A partnership is an association of two or 
more persons to carry on as co-owners a busi-
ness for profit.” (Italics ours.) R. S. 42:1-6.

It will be observed that the word “ partnership” 
was similarly used in Section 19(g) of the Unem-
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ployment Compensation Law quoted above. We 
respectfully submit that the Legislature, when 
adopting the Unemployment Compensation Law 
of New Jersey in December, 1936, must have in-
tended to use the word “ partnership ” with the 
same meaning which it had given to it in the Uni-
form Partnership Act and which was construed to 
have the same meaning under the Workmen’s 
Compensation Law. Cf. FenwicJc vs. U. C. C. of 
N. J., 133 N. J. L. 295.

It has been repeatedly held in this State that 
where a legal term is used in a statute the term 
must be taken in the sense in which it is usually 
understood in the law. In Toe v. Marcereau, 18 
N. J. L. 386, the Court held: “ Words and phrases 
must be taken in the sense in which they are 
usually understood in the law when applied to and 
used in reference to the subject about which and 
to which the statute relates. ’ ’ In this case, under 
a statute relating to dower, the question arose as 
to whether a widow was entitled to and could re-
cover at law her dower in the land held in trust 
for her husband and his heirs. The Court held 
that the common law meaning of dower as defined 
by our Courts previous to the enactment of this 
statute must be applied in interpreting the statute.

In Keyport <fc M. P. Co. v. Farmers’ Transpor-
tation Co., 18 N. J. L. 13, A il’d 18 N. J. Eq. 511, 
the Court in construing a statute said: “ Circum-
stances known to all the public such as what the 
law was at the time or what it was supposed to be 
are proper *to be considered in looking for the in-
tention of the legislature when not clearly ex-
pressed.” In E x parte Cifola, 101 N. J. Eq. 540, 
138 Atl. 369, the Court held: “ Statutes must be 

* construed in the light of existing law.”
“ Legal entity” is a term which was known to 

the law at the time of the passage of this statute
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and the statute does not use the term “ legal en-
tity” nor is there any language in the statute 
clearly expressing the intention of the legislature 
to convey such a meaning. It appears to be the 
contention of the respondent that the use of the 
word “ unit” supplies this inference. The term 
“ employing unit” as used in the act is a compre-
hensive term which embraces well-known legal 
entities as well as those which are not.

Furthermore, the construction of the statute 
which conforms to the contention of the respond-
ent will permit one provision to frustrate and de-
stroy another provision in the statute.

If we consider a partnership to be a legal entity 
when applying another section of the statute, i. e., 
R. S. 43:21-19(i) (7) (D), it would defeat the in-
tention of the legislature; for example:

Section 43:21-19(i) (7) (D) exempts the fol-
lowing :

“ Service performed by an individual in the 
employ of his son, daughter or spouse, and 
service performed by a child under the age of 
twenty-one in the employ of his father or 
mother ; *1

It was the intention of the legislature by the above 
paragraph of the statute to exempt services ren-
dered by an individual to a son, daughter or 
spouse. A similar provision is contained in the 
Federal Social Security Statute. In the case of 
Ehus v. Altmeyer, Etc., (U. S. D. Ct. E. D. N. Y. 
1943) 52 F. Supp. 306, the facts show that a claim 
for benefits was made under the Federal statute 
on the contention that a partnership was a legal 
entity. A partnership composed of two sons em-
ployed their father. The father applied for bene-
fits under the statute. He contended that he was 
not the employee of the sons but of the partner-
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ship entity and that the exemption under the act 
did not apply to him. The Court at page 307 said:

: ‘ Evidently the purpose of the Congress in 
excepting family employment from coverage 
was to obviate fraud and collusion. ******* 
This exclusion is already contained in the fed-
eral unemployment tax provisions of the ex-
isting law and is considered advisable because 
of the possibility offered by such employ-
ment for collusion in building up credits in 
certain cases which offer a high return for a 
small amount of contributions.’

“ A partnership cannot be regarded as a 
legal entity. See Helvering v. Smith, 90 F. 
(2d) 590. Plaintiff was employed by his sons
w ^ if* J)

and at page 308 concludes:

“ Plaintiff, having been employed by his 
sons, is not entitled to the benefits of the 
Act.”

In the case of Waters v. Quirnby, 27 N. J. L. 
296, the Court said:

“ * * * This construction is in accordance 
with the familiar principle, that statutes are 
to be so construed that one clause shall not 
frustrate and destroy another, but that they 
shall explain and support one another. Hard, 
344; Smith on Stat. Con. 375. Sound exposi-
tion requires effect to be given to every sig-
nificant clause, sentence, or word in a stat-
ute. James v. Dubois, 1 Harr. 285; Den v. 
Sehenck, 3 Halst. 34; Lott v. Wyckoff, 1 Barb. 
Sup. Ct. Rep. 565.

“ When the words of a statute are sus-
ceptible of two meanings, the one favorable, 
and the other hostile to its principal design, 
the former should prevail and control the 
construction. Where the words are clear, and 
the difficulty is made by critical exposition, 
that exposition should not be adopted in clear 
contravention of the scope and policy of the 
act. Few statutes would stand if tried by the
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strictest standards of logic, grammar, or rhe-
toric. ’ ’

Wouldn’t the partners, themselves, be employ-
ees of the partnership under the entity theory?

The answer to the above question is not aca-
demic in this case as the Jersey Appliance Co., as 
a legal entity, would have become an employer 
subject to the statute in 1938 as in that year it had 
an average of six employees exclusive of the two 
partners (S. C., p. 43, 11. 24-25); and in 1939 it 
had an average of seven employees exclusive of 
the two partners (S. C., p. 43,11. 28-29).

Tin the case of Lyle v. H. R. Lyle Cider $  Vine-
gar Co., 243 N. Y. 257, the Court had under con-
sideration the construction of a section of the 
Workmen’s Compensation Law of that State. The 
definition of an employer was similar to the one 

• contained in our statute which defines an “ em-
ploying unit.” In this case one of the partners 
sought a compensation award for injuries sus-
tained in the partnership business. He contended 
that the partnership was a legal entity and that 
he was employed by the partnership entity and not 
by the partners. The Court said:

“ The copartners, of course, are the prin-
cipals and employers and we do not think that 
it is within the contemplation of the Work-
men’s Compensation Act that^ one of them 
may become the employee of himself and his 
associates and thus at the same time occupy 
the inconsistent attitude of employer and em-
ployee.”

If the facts in the case of Ekus v. Altmeyer, 
supra, had arisen under our statute and the rea-
soning of the respondent prevailed, the Court 
would have arrived at a result which would have 
defeated the provisions of section 43:21-19 (i) (7) 
(D) quoted above. I t  becomes necessary, there-
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fore that, in construing1 section 19 (g) of our stat-
ute, a decision frustrating another section, (19)
(i) (7) (D), of the act should not be rendered.

The case of Lyle v. H. R. Lyle Cider Vinegar 
Co., supra, presents a situation that could arise 
under our statute, and if the interpretation sug-
gested by the prosecutor was indulged in, a re-
sult contrary to that attained in this decision 
would follow.

We direct attention to the anomalous situations 
which must obtain in this State, when applying 
definitions of a “ partnership’’ which are similar 
in the Workmen’s Compensation Act (R. S. 34:15- 
36) and in the Unemployment Compensation Law 
of New Jersey, supra, under the decisions of the 
Supreme Court of New Jersey in the case of Weir 
v. New Amsterdam Casualty Co., supra, and the 
decision in the instant proceedings, as well as , 
under the Uniform Partnership Act (R. S. 42:1-1 
et seq.).

Let us assume that X is an employee of A and 
B, partners, and is injured.

1. The injured employee, X, would make a 
claim, by reason of his injury, against A and 
B, as individual partners, under the aggre-
gate theory of the partnership relation.

Let us further assume that after several months 
X has returned to his job and shortly thereafter 
is laid off by the partners.

2. X would file a claim for benefits, based on 
the same contract of hire, under the Unem-
ployment Compensation Law of New Jer-
sey, against A and B, partners, as an entity 
under the entity theory.

If the respondent’s contention is to prevail that 
a partnership is an entity, then a partner under

€
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the Unemployment Compensation Law should he 
entitled to the benefits accruing thereunder, in 
that he would be considered an employee of the 
partnership.

Conclusion.

It is respectfully submitted, for the reasons 
urged, that the judgment of the Honorable Court 
below should be reversed and the determination 
of the Commission sustained.

Respectfully submitted,
Ch a r l e s  A. Malloy , 

ttorney for Appellant, Unemploy-
m ent Compensation Commission 

f New Jersey.

To be argued orally by Mr . R i n g l e .
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This brief is herewith submitted on behalf of 
respondents whose position has been supported 
by the Honorable Court below in determining 
two principles applicable to “ partners” and the 
‘‘ partnership ’ ’ relation.

The appellant Commission had determined on 
June 25, 1943, that the aggregate theory of the 
partnership relation obtained in the application 
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1. “ The inclusion of partnerships within the 
meaning of the ‘ employing unit ’ as defined by the 
Unemployment Compensation Law is persuasive 
that that legislature conceived of a partnership 
as an entity, for the purpose of employing within 
the purview of the statute.”

2. Two partnerships are not “ owned and con-
trolled by the same interests” , within the mean-
ing of the Unemployment Compensation Law 
where the members of one partnership own a 
minority interest in the other partnership” . “ The 
word ‘owns’, as used in the affiliation provision 
of the law must be understood to mean ‘full own-
ership’, and the word ‘controls’ to full con-
tro l” (S. C., pp. 72-79,132 N. J. 6276).

Statem ent of Facts.

The facts are not in dispute. On June 26, 1937, 
a partnership was formed consisting of Augusta 
Naidech, David Naidech and Henry Finston, trad-
ing as the New Jersey Coal and Supply Co. 
Augusta Naidech held an 80% interest in the said 
partnership (S. C., p. 7, 11. 11-16; p. 29, 11. 12-13). 
This business had been long established. It had 
been started by Hyman Naidech, husband of 
Augusta Naidech. On Hyman Naidech’s death in 
1929, Mrs. Naidech, individually, continued the 
business for a time. Then she incorporated it, 
holding 16 of the 20 outstanding shares of stock. 
As of July 1, 1937, she dissolved the corporation 
and formed the partnership. This partnership is 
engaged in the retail sale of coal and mill supplies 
at Nutley, New Jersey. It was, and, for the pur-
poses of the determination of this case, may be 
regarded as still being a subject employer under 
the provisions of E. S. 43:21-19 (A) (2); that is 
to say, that it has (8) eight employees and is
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within the application of the statute. The re-
maining 20% interest in this partnership is di-
vided between David Naidech and Henry Finston.

At about the same time, July 1,1937, or shortly 
thereafter, David Naidech and Henry Finston, 
conceived the idea of organizing another busi-
ness, and formed the partnership which trades 
under the name of Jersey Appliance Company. 
That partnership was and is engaged in the 
business of buying, selling and repairing refriger-
ators, washing machines, electric irons and other 
electrical appliances, and is located at Belleville, 
New Jersey. This partnership, according to the 
undisputed testimony, was financed with the per-
sonal funds of these two men, and without any 
financial assistance from the New Jersey Coal 
and Supply Co. There is no connection between 
the New Jersey Coal and Supply Co. and the Jer-
sey Appliance Company, other than that David 
Naidech and Henry Finston, sole partners in the 
Appliance Company, hold a minority interest in 
and participate to an extent in the management of 
the Coal & Supply Co. Mrs. Naidech has no 
interest in and no control over the employees or 
the affairs of the Appliance Co., and does not 
participate either directly or indirectly, in its 
management. The testimony shows that Jersey 
Appliance Co. does not have, and at no time dur-
ing its existence, has it had, eight (8) employees. 
There is no affiliation in any way, between these 
two partnerships. There is also, neither proof or 
suggestion of fraud upon or purposeful evasions 
of, the state.

Notwithstanding the above facts, the Commis-
sion determined on June 25, 1943, that David 
Naidech and Henry Finston were liable for con-
tributions (taxed on all wages paid or payable by 
the Jersey Appliance Co. since July 1, 1937,) as
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each partner in the partnership known as the 
New Jersey Coal & Supply Co. was the employer 
of the individuals working for that partnership, 
and any additional employees which each had in 
any other enterprise were merely additional em-
ployees of an already subject employer. This 
ruling was reversed in an opinion written by Jus-
tice Heher for the Honorable Court below (S. C. 
pp. 72-79).

Statutory Provisions Involved.

The following provisions of the Unemployment 
Compensation Act of New Jersey are directly in-
volved in these proceedings R. S. 43:21-19 (g).

“ Employing unit, means any individual or 
type of organization, including any partner-
ship, association, trust, estate, joint stock 
company, insurance company or corporation, 
domestic or foreign, or the receiver, trustee in 
bankruptcy, irustee or successor thereof, or 
the legal representative of a deceased person, 
which has or subsequent to January 1, 1936, 
had in its employ one or more individuals 
performing services for it within this State
*  # # ì ?

R. S. 43:21-19 (h)
“ (4) Any employing unit, which together 

with one or more other employing units, is 
owned or controlled (by legally enforcible 
means or otherwise), directly or indirectly, 
by the same interest, or which owns or con-
trols one or more other employing units (by 
legally enforcible means or otherwise), and 
which, if treated as a single unit with such 
other employing units or interest, would be 
an employer under paragraph (1) of this 
subsection; ’ ’
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L A W  A N D  A R G U M E N T .  

P O I N T  1.

A partnership is a legal entity, and there-
fore, the employees of a partnership are not 
the employees of the individuals constituting 
the partnership.

I  believe that the fundamental fallacy in appel-
lant’s position is its failure to read the law as it is 
presently written without trying to read something 
into it and in astigmatically interpreting its clear 
and precise language. As the Honorable Court 
below pointed out, Employment Compensation is 
a statutory innovatiQn, conferring new rights, new 
obligations, without necessarily any common law 
equivalents. “ The legislature, in creating it, 
made various arbitrary provisions, one of which 
is, in effect, that neither the burdens nor the bene-
fits may be visited upon employees or employer 
where those actually in employment shall be less 
than eight, a provision that is not to be altered by 
judicial construction. Miller Auto Gear and Parts 
Co., Inc. vs. Unemployment Compensation Com-
mission, 132 N. J. L. 34.” And the Court goes on 
to point out that the words “ employing unit” in 
the statute, indicate a clear-cut intention by the 
legislature to recognize the partnership as an 
“ organization” that has the right to, and does em-
ploy, for it would have been very simple, if in fact 
the Legislature wanted to adopt the so-called i ‘ ag-
gregate” theory, for it to omit any reference to a 
partnership or to refer solely to the members of a 
partnership, while it was carefully, and in great 
detail, enumerating those classes and types of 
“ employing units” which are subject to the provi-
sions of the statute. I t  follows, that they must
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have intended to conceive of a partnership as an 
entity for the purpose of employing, within the 
perview of the statute.

Consequently, courts throughout the country, 
have unanimously concluded, in interpreting this 
provision of the statute, that a partnership is a 
legal entity under the Unemployment Compensa-
tion Law. There is not a single decision in the 
entire country, dealing with the Unemployment 
Compensation Act, which has held or supported 
the doctrine of the appellant, and appellant has 
failed to point out any decision to support its 
point of view.

It is our contention, that a partnership consist-
ing of A. B. & C. represents a different and un-
connected unit from that partnership consisting 
of A. & B. Let us assume that A. B. & C. are part-
ners in the X partnership, which hires less than 
eight (8) persons, and is not subject to the part-
nership; and that A. & B. form the partnership,, 
wholly unconnected with the first partnership, in 
a different type of business, which is a subject em-
ployer. Under appellant’s argument, the X part-
nership could be made a “ subject” employer, and 
C., who does not have, and is not part of any or-
ganization that has, the requisite number of em-
ployees is ultimately liable to make such pay-
ments, and to carry such other burdens, as the 
statute places upon a subject employer. Says Jus-
tice Heher, speaking for the Court below, “ This, 
in our opinion, does not conform with either the 
theory of partnership or the letter and spirit of 
the immediate statute.”

That the courts of this State have expressed 
themselves clearly heretofore on the nature of the 
partnership entity is seen in an early decision, 
(H oilingshead vs. Curtis, 14 N. J . Law 402, at
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page 410) where the Court defined a partnership, 
as follows:

“ A  partnership is considered in  law  as an 
artificial person, or being, distinct from  the 
persons com posing it, and is treated as such 
in law, and in equity. ’ ’

In the case of In re Bartenshaw, 157 F. 363, 85 
C. C. A. 61, 17 L. B. A. 886, the Court more thor-
oughly discussed the nature of a partnership. It 
stated,

“ There are two conceptions of a partner-
ship; one springing from the argument on 
which it is founded, that it is an aggregation 
of the persons associated together, to share 
its profits and losses, own its property and 
liable for its debts. The other, that it is an 
artificial being, a distinct entity, separate in 
estate, in rights and in obligation from the 
partners who compose it. In most of its rela-
tions to either persons or things, the latter 
conception is the more accurate.”

The Supreme Court of Vermont in Walker v. 
Weil, 50 Vermont, 668, held that:

“ A partnership is just as distinct and pal-
pable an entity in the eyes of the law, as dis-
tinguished from the individuals composing 
it, as a corporation, and can contract as in-
dividualized and unified party, with an indi-
vidual person who is a member thereof, as 
effectively as a corporation can control with 
one of its stockholders.”

And the Court quotes Justice Brener, in the case 
of Lawson v. Dunn, 66 N. J. E. 90, 57 A. 415, to 
the effect that,

“ Where one joins a partnership as in this 
case, he makes himself, a part of an entity al-
ready existing, which has acquired certain 
nroperty and business and in acquiring it, has 
incurred certain indebtedness. The fiim owns 
the property, holds the business, and owes the
debts.’ ’
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Under the Uniform Partnership Law, any estate 
in real property may be acquired in the partner-
ship name and when so acquired may be conveyed 
only in that name (R. S. 42:1-8 (3)).

Further defining the partnership entity, the 
Honorable Court below stated,

“ But whatever the sense in which the word 
is used, partnership is clearly something more 
than just one individual added to other indi-
viduals; and the fact that the aspects of it 
vary with varying „circumstances, makes it 
necessary in each instance, to study the con-
text and the function of the word. So, too, 
‘entity’ is a word with elastic applications. 
It is defined as something which has reality, 
and distinctness of being; but that reality and 
distinctness may be either in fact or in thought 
(Webster’s New International Dictionary.) 
Enough has been said to show that while a 
partnership does not have a separate exist-
ence for all purposes, and is by no means of 
such detached individualism as is a corpora-
tion (although even a corporate structure 
may disintegrate into elements of flesh and 
blood when subjected to certain equitable 
incidents, (Telis v. Telis, 132 N. J. Eq. 25), 
nevertheless, in divers respects a partnership 
may, in this jurisdiction, come within the legal 
conception of a distinctive being, viz.,, an en-
tity. * ’

And the Court held that it clearly is intended 
so to be under the provisions of the Unemploy-
ment Compensation Law.

We respectfully submit, that the last clause 
of the extract from the opinion cited hereinabove 
points out and properly refutes, perhaps the basic 
blind-spot in appellant’s thinking. He has cited 
case after case where either a special act applies 
(example—"Federal Bankruptcy Law in the mat-
ter of Francis v. McNeal, 228 U. S. 695, 33 S. Ct.
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701, 57 L. ed. 1029), or where there may exist 
fraud. We have not contended that courts cannot 
look behind the partnership structure to uncover 
fraud or other equitable incidents ; quite the con-
trary. The partnership entity can never be used to 
hide or shield fraud or deceit. And the legislature 
or Congress may place specific obligations and 
responsibilities on the individual partners in 
cases of insolvency, bankruptcy, or liquidation. 
But in this case there has never been any sugges-
tion of fraud or wilful evasion of statutory respon-
sibilities.

The case of Francis v. McNeil, supra, cited by 
appellant involved Bankruptcy proceedings, and 
the trustee sought to have an individual partner 
turn over his own property. Noting that, Justice 
Holmes restated our concept:

“ Since Corey on Accounts was made fa-
mous by Lindley on Partnership, the notion 
that the firm is an entity distinct from its 
members has grown in popularity, and the 
notion has been confirmed by recent specula-
tions as to the nature of corporations and 
the oneness of any somewhat permanently 
combined group without the aid of law.”

Justice Holmes, speaking for the United States 
Supreme Court pointed out that in marshalling of 
assets in bankruptcy proceedings, an exception is 
made in the concept. This exception does not pre-
vail in the Unemployment Compensation Law, 
where a partnership in defined as an entity.

See:
Huitt, Commissioner v. Dayorn, 24 S. E. 

2nd 728;
Schwartzman v. Miller, 30 N. Y. Sup. 2nd 

882, 262 App. Div. 635;
Karlson v. Murphy, 111. Sup. Court, C. C. H. 

No. 8213, 111.;
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Williams v. Ralph R. Miller Shows, 15 So 
249;

Anderson v. Dukes, 143 Pa. 2d 800;
Reasley v. Murphy, 381 111. 187;
U. C. C. of North Carolina v. Jefferson 

Standard Life Insurance Co., 215 N C 
479;

Godsol v. U. C. C., 302 Mich. 652.

In this connection, the basic rule is generally 
recognized that a general assembly has the power 
to broaden or restrict common law concepts. New 
York Centred Railroad Co. v. White, 243 U. S. 188.

Therefore, by statutory usage, legislature in-
tent, and unanimous judicial interpretation, the 
partnership under our Unemployment Compen-
sation Law is an entity, separate and destitute 
from the partners composing it. This construc-
tion was placed not only upon the Unemployment 
Compensation LawT, but also upon the Federal 
Social Security Act. Mr. Edwin Witte, testify-

ing  before the Senate Finance Committee (Chap-
ter 239) at the time that Act was being consid-
ered, stated, “ The partnership is a separate busi-
ness unit.,,

P O I N T  2 .

The term  “employing unit” as defined by 
the Unemployment Compensation Law clearly 
constitutes a  partnership a legal entity.

As we stated in Point 1, the very language of 
the Unemployment Compensation Law is defini-
tive of the legislature conception of the “ employ-
ing unit.” It states (Section 43:21-19 (g)) that 
an “ employing unit” means any individual or 
type of organization including any partnership
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* * * Certainly, the legislature said exactly
what it meant. If it did not conceive of the part-
nership as ah employing unit, but rather, as 
the aggregate of the partners, it would have so 
stated. The detailed manner in which it defined 
the types of “ employing units” indicates an un-
mistakable clear intention to include the partner-
ship entity, and not the individual partners as the 
‘ ‘ employing unit. ’ ’

P O I N T  3 .

Both partnerships are not controlled by the 
same interest, and that, therefore, the Jersey 
Appliance Co. is not a subject employer under 
Section 43:21-19 (h) (4) of the Unemploy-
ment Compensation Law.

The testimony is clear that Augusta Naidech, 
David Naidech and Henry Finston t/a  New Jer-
sey Coal and Supply Co., cannot be considered 
the same interests as David Naidech and Henry 
Finston t/a  Jersey Appliance Co. Here it was 
shown that Augusta Naidech, who had the 80% 
interest in the partnership known as New Jersey 
Coal & Supply Co. had no interest in or control 
over the employees, finances or management of 
the partnership known as Jersey Appliance Co., 
nor did she derive any of the benefits therefrom.

The Honorable Court below states succinctly 
the fundamental and applicable rule, which must 
be used as the criterion for determining “ owner-
ship” and “ control” :

“ The word ‘owns’ must be understood to 
refer to full ownership, and the word ‘con-
trols’ to full control; when ownership or con-
trol is incomplete that limitation is usually 
expressed, as ‘half-ownership,’ ‘partial con-
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trol,’ or the like. We do not say that a man 
owns a property when he owns only an inter-
est therein; or with respect to*a partnership 
consisting of A, B and C that A and B are 
in control simply because if they choose to 
combine on a given question they may control 
as to the decision of that question—perchance 
on another question the combination may be 
A and C, or of B and C.”

A parallel situation arose in the case of Pease 
& Dwyer Co. v., Somers Planting Co., 73 So. 673. 
This case involved a suit on a sale of hay. Two 
of the partners were common partners of both 
firms, but one of the firms had a partner who was 
not a member of the other firm. The Court re-
emphasized our position, when it stated:

“ It seems useless! to cite authorities to 
show that the liability of two such partner-
ships is entirely distinct and independent; 
that neither, as a partnership is liable for the 
debts of the other; nor can the firm assets of 
either be subjected primarily to the payment 
of the obligations of the other.”

This has been the universal interpretation 
placed upon this statute by the Courts throughout 
the country, in supporting the entity principle as 
a basis for determination of what is an “ employ-
ing unit” .

The matter of Huitt, Commissioner et al. v. 
Dayorn, supra, involved an application for unem- 

# ployment compensation, and the question resolved
was whether a certain business was an “ employ-
e r” under the Act. In this case, these were three
(3) businesses, which together employed more 
than eight (8) employees. One of these businesses 
was operated by one man individually; another 
was operated by this man and one of his brothers 
as partners; and the third business was operated
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by this man and another as a partnership. The 
Court held, among other things, that the two 
partnerships were separate and distinct entities, 
and the mere fact that the persons in those busi-
nesses were brothers, and therefore co-operated 
in their operations, did not render the businesses 
“ owned or controlled by the same interest.”

To the same effect, see

Schwartzman v. Miller, 130 N. Y. Sup. 2nd 
882, 262 App. Div. 635;

Karlson v. Murphy, 111. Sup.

In Karlson v. Murphy, supra, the matter was 
based on the Unemployment Compensation Law 
of the State of Illinois, which is almost identical 
to our Law. In that case, the principal question 
presented for decision was whether six successive 
partnerships engaged in the securities business 
known as Lamson Brothers & Co., were a single 
employer under the provisions of the Unemploy-
ment Insurance Law. I t  appears that during 
1940, that partnership consisted of fourteen (14) 
members. During the latter part of 1940, one of 
the partners died, and at a later date, three (3) 
of the partners withdrew. Thereafter, other mem-
bers of the partnership died, and some further 
withdrew, and the Unemployment Compensation 
Commission took the view that each partnership 
was a new employing unit. The Court affirms our 
contention that the definition of “ employer” in •
terms of an “ employing unit” manifests the 
legislative intent that technically legal definitions 
of the word “ employer” are not applicable to 
cases arising under the Statute. In short, the 

, terms, “ employing unit” , “ employer” and “ em-
ployee” differ from the common law concepts and 
the commonly accepted connotations of these
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terms, and the legislature has the power to define 
its own terms. New York Central Railroad Co. v. 
White, supra.

Finally, in a recent case, (Appeals Referee Dir. 
# A  R-61-C. C. H.), a situation was presented 
where X & T owned 80% of the stock of the B. 
Corporation. The corporation employed five (5) 
individuals. X & T each owned a one-fourth in-
terest in a partnership which employed six (6) 
individuals. The Court held that inasmuch as 
X & T combined owned only a one-half interest 
in the latter partnership, they did not “ control’’ 
it. Therefore, the corporation and the partner-
ship were not “ owned” or “ controlled” by the 
“ same interests.”

In conclusion, we wish to point out that notwith-
standing the fact that no case in the entire coun-
try has supported appellant’s interpretation of 
the- particular provisions of the Unemployment 
Compensation Law hereinabove referred to, and 
despite competent rulings by the highest appellate 
Courts of New York, Illinois and Georgia, on these 
provisions based on comparable sets of facts and 
law, that the appellant chose to disregard these 
interpretations and enforce an interpretation in-
consistent with the very language of the Statute 
itself, the clear legislative construction and in-
tent, previous judicial interpretations. Had ap-
pellant applied, the accepted yard-stick, it would 
have reached the inevitable conclusion that the 
partnership known as Jersey Appliance Company 
was a separate and distinct “ employing unit,” 
unconnected nor affiliated with the partnership 
known as New Jersey Coal & Supply Co., and is 
therefore, under the facts herein presented, not 
a “ subject employer” under the provisions of the 
Act.
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Conclusion.

I t is resp ec tfu lly  subm itted , fo r th e  reasons 
u rg ed , th a t  th e  ju d g m en t of th e  H onorab le  C ourt 
below  should  be affirm ed, w ith  costs.

Respectfully submitted,

W i l l i a m  H a rr is , Sa m u e l  H. S l a f f  
and J o s e ph  H. L e r n e r , 

Attorneys for Respondents.

J o s e ph  H . L e r n e r ,
of Counsel.

To be argued orally by Mr . L e r n e r .
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