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Notice of Appeal. 

3Ju Olqaurrry nf Nrw 1JrrEry 
61-212. 

Between 

BE IRNARD M. DEGHERI, 

Complainant, 
and 

THOMAS R. CAROBIN:m, et als.) 
Defendants. 

On Bill, &c. 

The defendants, Thomas R. Carobine · and Fruit 

lD 

and Produce Acceptance Corporation, hereby ap-
peal from the Final Decre ·e and from the whole 20 and every part thereof, except that part which 
orders the complainant to pay unto the solicitor 
for defendant, Michael Starace, the sum of $150.00 
as and for a counsel fee, together with the cosits,1 of · 
said defendant, l\fichael Sta.race, to be taxed, ma.de 
in this Court in the above-entitled cause to the 
Court of Errors and Appeals ,. ' 

Dated, l\1ay 24, 1927. 

JOHN W. OCKFORD, HO 
Solicitor for and of Counsel with 

Defendants, Thomas R. Ca.robine 
and Fruit and Produce Accept-
ance Corporation. 

I conceive there is. good cause for appeal in the 
above-stated cause. 

JOHN vV. OCKFORD, 
Of Counsel with Defendants, 

Thomas R. Carobine and Fruit 
and Produce Acceptance Corp. 40 
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Amended Notice of Appeal. 

IN CHANCERY OF NE,¥ JERSEY. 

61-212. 

Between 

BERNA.RD M. DEGHERI, 

Complainant, 
and 

THOMAS R. CAROBINID, et a,ls.) 

Defendants. 

On Bill, &c. 
Appeal from a 
Decree made by 
the Chancellor 
and advised by 
Vice Chancellor 
John Bentley. 

The defendants, Thomas R. Carobine and Fruit 
and Produce Acceptance Co:rpora.tion, hereby ap-

20 peal fr01n the Final Decree and fro1n the whole and 
every part thereof, except that part which orders 
the complainant to pay unto the solicitor for de-
fendant, Michael 8tarace, the sum of $150,.0.0 as 
and for a counsel fee, together with the costs of 
said defendant, Michael Sta.race, to be taxed, 1nade 
in this Court in the above-entitled cause, to the 
Court of E:rrors and Appeals.. 

Dated: July 6th, 19·27. 

30 JOHN W. OCKFORD, 

40 

Solicitor for and of Counsel with 
Defendants, Thomas R. Carobine 
and Fruit and Produce Accept-
ance Corporation. 

I conceive there is. good ca.use for appeal in the 
above-stated cause. 

JOHN vV. OCKFORD, 
Of Counsel with Defendants, 

Thomas R. Caro,bine and Fruit 
and Produce Acceptance Corp. 

Petition of Appeal. 

NE,v JERSEY COURT OF ERRORS, AND 
APPEALS. 

Between 

BER .NARD M. DEGHERI, 

Con1 p1aina.n t-A ppellee, 
and 

THOMAS R. CAROBINE :, et a.Zs.) 
Defendants-AppeUants. 

On Appeal 
from the 
Court of 
Chancery. 

To the New Jersey Gou.rt of Errors and Appeals: 

The petition of appeal of Thomas R. Carobine 

10 

and Fruit and Produce Acceptance Corporation, 20 
defendants.-appellants 1 in the above-stated ca.use, re-
spectfully s:hows: : 

That your petitioners find thems€1ves aggrieved 
by the Final Decree ma.de in the Court of Chancery 
by his Honor, Edwin · Robert ,v alker, Chancellor 
of the State of New Jersey, advised by the Honor-
able John Bentley, Vice-Chancellor, in a ca.use 
wherein the , said Bernard M. Degheri was com-
plainant and said Thomas R. Carobine, Fruit and 
Produce Acceptance Corporation, Michael Starace 30 
and Sidney J. Goodman were defendants, to wit: 

That the said decree directs: the defendant 
Thomas. R. Carohine to specifically perform a con-
tract between himself and complainant, and con-
vey certain premises , described in the Bill of Com-
plaint; 

That the said decree directs the defendant Fruit 
and Produce Acceptance Corporation to execute a 
release, releasing- from the operation of two certain 
mortgages the aforesaid premises; 40 
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Petition of Appeal. 

That the said decree directs certain payments to 
be made out of the purchase price not provided by 
the con tract of sale; 

That the said decree restrains defendant Fruit 
and Produce Acceptance Corporation from selling 

lQ in foreclosure any part of the premises aforesaid; 
That the said decree provides that the defendant 

Fruit and Produce Acceptance Corporation execute . 
a release upon the payment to it of the sum of 
$2300 instead of upon the sum of $36,00; 

That the said decree recites 1 and provides for 
the specific perforn1ance , of an agreement between 
complainant and defendant Fruit and Produce Ac-

' ceptance Corporation, whereas , no such agreement 
had been had between the said parties; 

20 That the said decree provides for the payment 
out of the purchase money the su1n of $858 to the 
defendant Michael Starace, whereas: if the defend-
ant Fruit and Produce Acceptance Corporation 
should have been · decreed to specifically perform an 
agreement of release, it would thereupon become 
entitled to receive such sum of $858 and all of the 
remaining purchase money; 

That . the said decree provides for the payment 
out of the purchase money of certain taxes to be 

30 apportioned, whereas the Fruit and Produce Ac-
ceptance Corporation would be entitled to receive 
all of the purchas1e money in exchange for its re-
lease without deduction for such taxes;. 

And your . petitioners a.ppeal from the said de -
cree as aforesaid upon the ground that the · same 
is erroneous for the following reasons : 

1. There should have been no decree of specific 
performance against the defendant Thomas R. 

40 Carobine, for the reason that it was proven that 
performance of the agreement in accordance wH.h 
its terms was impos ,sible, and s,pecific perfor111ance 

5 

Petitio ,n. of Appeal. 

being discretionary, and not a matter of right, 
should have been denied. 

2. The contract between complainant and de-
fendant Carobine was entered into by the defend-
ant Carobine without independent legal advice and 
was unwise and improvident, and should not have 10 
l>een specifically enforced. 

3. The agreement for the release by the defend-
ant Fruit and Produce Acceptance Corporation 
should not have been specifically enforced for the 
reason that the same was not in writing; wa.s in-
definite; was made with Oarobine and not with com-
plainant; was conditional upon the payment of 
$3600, partly in cash and partly by as,siignment of 
a purchase money mortgage; because of the impos- 20 
sibility of performing s111ch agreemen't according to 
its terms, it.s. specific performance s.hould have been 
denied; because the court erroneous 1ly applied terms 
and conditions of a prospective purchase money 
mortgage to the agreen1ent for release, and thereby 
changed the terms agreed upon by the parties, and 
decreed s:pecific performance of an agreement which 
the parties had never made. 

4. The proofs established that the , complainant 
was not entitled to the relief prayed for, and the 
decree should have been for the defendants-appel-
lants. 

Your petitioners, therefore, pra.y that the decree 
should be reversed, and a decree be directed to 
be entered disimis1sing the Bill of Complaint, with 
costs. to defendants-appellants i. 

That your petitioners have such other and fur-
ther relief in the premises as to this Honorable 
Court shall be deemed jus 1t and proper. 

JOHN W. OCKFORD, 
Solicitor for and of Counsel with 

Def end an ts-A pp ell an ts. 

30 

40 
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Amended Petition of Appeal. . 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
BEIR.NARD :M. DEGHERI, 

Con1plainant-Appellee, 

and 
THOMAS R. CAROBINE, et a,ls.) 

Defendants-Appellants. 

On Appeal 
from the 
Court of 
Chancery . 

To the N ew Jersey Oou,1't of Errors ancl Ap ,piea,ls: 

The amended petition of appeal of Thomas R. 
Carobine and Fruit and Produce Acceptance Cor-
poration, defendants-appellants in the above-stated 
cause, respectfully shows: 

That your petitioners find tJ?.emselves aggrieved 
by the Final Decree made in the Court of Chancery 
by his Honor, Edwin Robert Walker, Chancellor 
of the State of New Jersey, advised by the Honor-
able John Bentley, Vice-Chancellor, in a cause 
wherein the said Bernard 1\1. Degheri was com-
plainant, and said Thomas R. Carobine, Fruit and 
Produce Acceptance Corporation, Michael Starace 
and Sidney J. Goodman were defendants, to wit: 

That the said decree directs the defenda .nt 
Thomas R. Carobine to specifically perform a con-
tract between himself and complainant, and con-
vey certain premises described in the Bill of Com-
plaint; 

T'l1at the said decree directs the defendant Fruit 
and Produce Acceptance Corporation to execute a 
release, r'eleaEri.ng from the operation of two certain 
mortgag es the afore said premises ; 

• 
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Amended Pe:tition of Appeal. 

· That the said decree directs certain payments 
to be made out of the purchase price not provided 
by the contract of sale; 

That the said decree restrains defendant Fruit 
and Produce Acceptance Corporation fro ·m selling 
in foreclosure any part of the premises aforesaid; 

That the said decree provides that the defendant 
Fruit and Produce Acceptance Corporation execute 
a release upon the payment to it of the sum of 
$2300 instead of upon the sum of $3600; 

That the s1aid decree recites and provides for the 
specific performance of an agreement between com-
plainant and defendant Fruit and Produce Accept-
ance Corporation, whereas no such agreement had 
been had between the said parties; 

That the said decree provides for the payment 
out of the purchase money the sum of $858 to the 
defendant Michael Starace, whereas if the defend-
ant Fruit and Produce Acceptance Corporation 
should have been decreed to specifically perform 
an agreement of release, it would thereupon become 
entitled to receive such sum of $858 and all of the 
remaining purchase money; 

That the said decree provides for the payment 

10 

out of the purchase money of certain taxes to he 
app ortioned, whereas the Fruit and Produce Ac- 30 
ceptance Corporation would be entitled to receive 
all of the purchase money in exchange for its release 
\Vithout deduction for such taxes; 

That your petitioners have , duly filed in the 
Court of Chancery of :New Jersey a Notice of 
App eal and also an Amended Notice of Appeal. 

And your• petitioners appeal from the said de-
: ree as aforesaid, upori the ground thit the same 
1s erroneous for the following reasons : 

1. There SJhould have been no decree of specific 
performance against the defendant Thomas R . 

40 . 
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Amended : Petition of l1ppea,l. 

Ca1·ohine for the reason that it was proven that 
performance o.f the agreement in accordanc"' with 
its terms was impossible, and specific performance 
being discretionary, and not a matter of right, 
should have been denied. 

2. The contract between complainant and de-
fendant Carobine was entered into by the defendant 
Carobine without independent ~egal advice and was 
unwise and improvident and should not have been 
specifically enforced. 

3. The agreement for the release by the de-
fendant Fruit and Produce Acceptance Corporation 
should not have been specifically enforced for the 
reason that the siame was not in writing; was in-
definite· was n1ade with Carobine and not with ' complainant; was conditional upon the pay1nent 
of $3600, partly in cash and partly by assignn1ent 
o.f a purchase money mortgage; because of the 
impossibility of performing such agreement accord-
ing to its ter1ns, its specific performance should 
have been denied; because the court erroneously 
applied tern1s and conditions of a prospective pur-
chase money mortgage to the agr 1e·ement for release, 
and thereby changed the terms agreed upon by the 
parties, and decreed specific perf or1nance of an 
agreement which the parties had never made. 

4. The proofs established that the complainant 
was not entitled to the relief prayed for, and the 
decree should ha .ve been for the defendants -appel-
lants1. 

Your petitioners, therefor·e, pray that the decree 
8l10uld Le reversed, and a decree be directed to be 
entei-·ed disimissiing the Bill of Complaint, with 
costs to defendants-appellants. 

Amended Pe1tition of Appea,l. 

That your petitioners have such other and fur-
ther relief in the premises as to this Honorable 
Court shall be deemed just and proper. 

JOHN W. OOKFORD, 
Solicitor for and of Counsel with 

Defendants-Appellants. 

Bill of Comp ilaint. 

IN CHANCERY OF NEvV JERSEY. 

To the I-Ionorable Edwin Robert Wa,lker) Chan-
cellor of the State of New, Jersey. 

10 

The complainant, Berna.rd M. Degheri, of the 20 
City of Jersey City, in the County of Hudson and 
State of New Jers 1ey, respectfully shows that: 

1. On March 12th, 19126, Thomas R. Carobine 
entered into a contract in writing, a true copy of 
which is hereto annexed and made a part hereof, 
whereby he agr~ •ed to convey to complainant for 
the sum of $4,000.00, by deed of warranty, on or 
before April 15th 1926 all those certain lands , and ' ' premises described as follows ,: 

All those lots tract or parcel of land and prem- 3o ' ' ises, hereinafter particularly described, situate, ly-
ing and being in the Borough of Cresskill, in the 
County of Bergen and State of New Jersey, known 
and designated on a certain map filed in the office 
of the Clerk of the County of Bergen, entitled, 
"Hitchcock Land Improvement Company's Ma.pi of 
Gresskill Park, Bergen County, New Jers.ey," as 
and by lots numbers 661, 662, 6,63, 664, 665, 666, 
675, 6•76, 677, 679·, 680, 681, 682, 684, 685, 686 in 40 
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Block 48; and also lots numbers 627, 628, 629, 
630, 631, 632, 633 in Block 49·. 

The said contract having been duly acknowl-
edged, was, on May 7th, 1926, recorded in the office 
of the County Clerk of said County of Bergen, in 

10 Book 1404 of Deeds for said County, at page 234, 
etc. 

20 

30 

40 

2. $400.00 of the consideration for s1aid lands :, 
as mentioned in Paragraph 1 hereof, was duly paid 
by complainant to the said Thomas R. Carobine, 
upon the execution and delivery of s,aid contract. 

3. On April 15th, 1926, Thomas R. Carobine 
stipulated and agreed with con1plainant to extend 
the time for closing to April 30th, 19,2·6, at the 
same time and place as mentioned in said contract, 
as will appear by written endorsement upon the 
said con tract. 

4. The said Thomas R. Carobine is unmarried 
and of full age. 

5. Complainant has always been and is still 
ready, able and willing to perform the said agree-
ment on his part. Con1plainant was present at his 
office, #921 Bergen Avenue, Jersey City, N. J., 
between the hours of 10 in the , forenoon and 3 
o'clock in the afternoon, on the said 30th day of 
April, 1926, ready and willing to pay to the said 
Thomas R. Caro bine the balance of the purchase 
price in the manner and f orn1 as provided for in 
the agreement between him and the said Thomas R. 
Carabine, upon the performance by the said Thon1as 
R. Carobine of his part of said agreement and of 
the delive1·y by him to the complainant of a deed 
of conveyance for said premises in accordance with 

11 

Bill of Oompla,int. 

sa id agreement as aforesaid; and that the said 
'l1homas R. Carobine did not appear at the time 
and place fixed for the conveyance of title as afore-
said and has refused and still refuses: to convey to 
complainant the said lands and premises c.ontracted 
to be conveyed by hin1. and 'has refused and still 10 
refu ses to comply with siaid agreement in accord-
ance with its: terms and provisions. 

6. On May 7th, 19126, con1plainant made written 
demand upon the said Thomas R. Carobine to fulfill 
and carry out the terms and conditions of the afore-
mentioned contract, on a day therein fixed, to wit, 
l\Iay 10th, 19·26, at the office of Bernard M. Degheri, 
and said written demand further made known to 
the said Thomas R. Carabine that complainant was 20 
prepared to take title at the time and place therein 
mentioned. That the said Thomas R. Carobine 
failed to appear at the time and place therein 
specified, although said written notice and . demand 
was mailed to the said Thomas R. Carobine by 
regiS1t€red mail, and which notice and demand was 
duly received by the said Thomas R. Carabine, as 
appears fron1 the registered receipt demanded. 

7. The lands and premises above described are ::o 
23 of 107 lots of land which said Thomas R. Caro-
bine mortgaged by two n1ortgages, the first being 
du ted Septe111ber 22nd, H}25, made to Fruit and 
Produce Acceptance Corporation, a corporation of 
New York, which mortgage covers 7 of the 23 lots 
set out in said contract of sale and which n1ort-
gage isi recorded in Book 772 of Mortgages for 
Bergen County, N. J., on pages 372 and of record 
is for the sum of $15,000.00, but complainant has 
been informed and believes that there is in fact -HI 
due on this mortgag ·e the sum of $13,000.00; the 
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other mortgage is made by the said Thomas R. Caro-
bine, single, to the Fruit and Produce Acceptance 
Corporation and is dated March 1st, 19·26, the 
amount of record due on this mortgage being $3,-
000.00, said mortgage is recorded in Book 810 of 

10 l\1ortga.ges for Bergen County, N. J., on page 353. 
The first of the said two mortgages is due on de-
mand and bears no interest, the second mortgage 
is due on demand and bears interest at the rate of 
6% per annum, payable quarter·ly. Complainant 

· charges and insists that the second mortgage of 
$3,000.00 is without consider·ation and void as 
against the 16 lots of the 23 agreed by complainant 
to be purchased from said Thomas R. Carobine. 

20 8. After the execution of the contract set out in 
paragraph 1 hereof, the said Fruit and Produce 
Acceptance Corpor·ation did enter into an agree -
ment with complainant whereby it agreed to release 
the lots described in complainant's said contract 
from the operation of said mortgage of $15,000.00 
( of record) , and to cancel of record said mortgage 
of $3,000.00, at the time of the passing of title to 
complainant; for all of which the consideration 
was to be paid out of the said purchase money to 

30 be paid by complainant to the said Fruit and Pro-
duce Acceptance Corporation, in accordance with 
an arrangement made by and between said Thomas 
R. Carobine and said Fruit and Produce Accept -
ance Corporation. 

9'. On or about August 29th, 192·5, a vVrit of 
Attachment issued out of the Bergen County Cir-
cuit Court at the suit of The Armour Fertilizer 
Works against Teresina Carobine, fron1 whom the 

40 said Thomas R. Carobine acquired the premises 
described in paragraph 1 hereof and other prop-· 
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erty, through two deeds of conveyance dated re-
spectively September 22nd, 1925, and January 26th, 
1926, in which action judgment was entered against 
said Teres1ina Carobine on or about April 28th, . 
19126. The amount due on said judgment with 
cos:ts being $3428.64, besides interest. 10 

10. T'hereafter, complainant was informed that 
on or about May 11th, 19·26, the said Thomas R. 
Carabine did pay the amount due on said attach-
ment judgment as set out in para.graph 8 hereof to 
said The Armour Fertilizer Works; and complain-
ant charges that for the purpose of embarras :siment, 
harass 1ing and obstructing complainant in his ef-
forts to obtain title to said lands and premis,es 1 in 
his said contract desicribed, the said Thomas R. 20 
Carobine did enter into an agreement and under-
standing with one l\1ichae1 Starace of Brooklyn, 
N. Y., to have an assignment of said attachment 
judgment taken in the name of said Michael Sta.r-
ace for· the purpose of keeping said judgment open 
of record and to harass and embarras 1s complainant 
afores:aid, which as,signment of judgment was 
recorded in the office of the Clerk of Bergen County 
Circuit Court on May 20th, 19,26. Complainant 
charges and insists that said Michael Starace has 30 
no interest in said judgment and that the same is 
held open of record in his name to def ea.t and 
defraud complainant of the lands and premises in 
said contract described. Complainant has: been in-
formed and. believes and charges that upon the fil-
ing of a bill for the sipecific performance of said 
con tract, the said Michael Starace will cause an 
execution to is.sue in said cause and have said lands 
and premises s:old at a Sheriff's sale. 

40 
11. On or about February 23rd, 1926, one Sid-

ney J. Goodman caused a Writ of Attachment for 
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$2'00.00 to is1sue out of the s;aid Bergen County 
Circuit Court against Teresina Carobine and 
Thomas R. Carobine, this Writ of Attachment a.lso 
affects the lands and premiseSI agreed to be pur-
chased by complainant as set forth in paragraph 1 
hereof; this action has, however, not yet been 
prosecuted to judgment. 

12. On May 11th, 19·26,, a vVrit of Attachment 
was issued out of the Ber·gen County Circ .uit Court 
at the suit of Bernard M. De·gheri, the complainant 
herein, for the sum of $500.00 against said Thomas 
R. Carobine and affects the Slame lands and prem-
ises agre€d to be purchased by complainant and 
other property; complainant stands ready, willing 
and able to release the lands and premises affected 
by the contract set out in paragraph 1 hereof, fron1 
the operation of said attachment s1uit. 

13. Complainant further says that in the • event 
it is found by this Court that the assignment of 
attachment judgment to said :Michael Starace is, 
in fact, a bona fide transaction, then complainant 
stands ready, willing and able to pay unto the said 
Michael Btariace the sum due thereon or to be 

' found due thereon, or any balance thereof, upon 
the execution and delivery by said Michael Starace 
of an assd.gnn1ent of said attachment judgment to 
complainant. 

. Complainant is without adequate r·emedy 1n the 
courts of law and therefore prays: 

1. That Thomas R. Carobine, Fruit and Produce 
Acceptance Corporation, a corporation of the State 
of New York, Michael Starace and Sidney J. Good-
man, who are the defendants in this suit mav 

' ,J 
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answer this Bill of Complaint without oath, and 
each statement therein made . 

2. That the Slaid Thomas R. Carobine may be 
decreed sipecifically to perform the said agreement 
e·ntered into by him with compla inant, the com- lO 
plainant tendering himself ready and willing and 
hereby offering specifically to perf or1n the said 
agreement on his , part. 

3. Tha.t the damages of the complainant relating 
to the failure to perform said agreement according 
to its terms be assessed against the defendant in 
addition to the decree of specific performance of 
said agreement. 

4. That defendant Fruit and Produce A..ccept-
ance Corporation may be ordered and decreed to 
set forth and dis1cover the true amount due it upon 
its said mortgages and that it may be decreed to 
specifically perform its agreement to release the 
lands and premises purchas 1ed by complainant from 
the operation of its $-15,000.0iO mortgage, and to 
cancel of record its $3,000.00 mortgage. 

20 

5. That defendant l\fichael Starace may be or- 30 
de red and decreed to set forth and discover the 
true amount due on the attachment judgment as-
i::;igned to him and whether the amount paid by said 
lVIichacl Starace, if any, was , paid for and on behalf 
of himself, or the s;aid Thomas R. Carobine, or 
any other person or corporation, and if there is 
nothing due on said attachment judgment or the 
same is held for the said Thomas r R. Carobine, then 
that said Michael Starace may be ordered and de-
cr€ed to cancel said attachment judgment of rec- 40 
ord; and if it shall be ascertained by this Cou1~ 
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that the as.signment of said attachment judgment 
was a bona fide transaction then, upon payment by 
complainant of the amount found to be due thereon 
to said Michael Starace, the said 1\!Iichael Starace 
may be ordered and deereed to execute and deliver 

10 unto complainant an assignment of said attach-
ment judgment, which sum complainant stands 
ready, willing and able to pay and hereby tenders 
unto said Michael Starace. 

G. That defendant Sidney J. Goodman may be 
ordered and decreed to set forth and discover the 
true a111ount due on the attachment issued by him, 
and in default thereof, that he n1ay be decreed to 
have no lien, incumbrance or claim against the 

20 lands and premise ,s described in paragraph 1 
hereof. 

30 

40 

7. That defendant Michael Starace may, by the 
order of this Court, be enjoined and res ,trained 
from taking any proceedings for the collection and 
enforcement of the attachment judgment assigned 
to him so far as the s:ame will affect the lands and 
premises herein described. 

8. That defendant Fruit and Produce Accept-
ance Corporation may, by the order of this Court, 
be enjoined and restrained from foreclosing their 
said mortgages or either of them, or from taking 
any proceeding for the collection of the said mort-
gages or either of them, SIO far as they affect the 
lands and premises herein desicr•ibed and from as-
signing said mortgages or either of them to any 
person or corporation. 

9. That the complainant may have such other 
and further relief as the nature of the case may 
require. 

17 

Bill of Compl'amt. 

10. That a Writ of Subpoena may issue com-
manding said defendants to answer this Bill of 
Complaint and to abide by such decree as this 
Court may make in the pre111ises. 

JULIUS A. KEPSEL, 10 
Solicitor for and of Counsel 

with Complainant. 

EXHIBIT. 

ARTICLE1S OF AGREE1MENT, made the 12th day of 
March, in the year or Our Lord One Thousand 
Nine Hundred and T'wenty-six, BIDTWEEIN TnoMAS 20 
R. CAROBINE, s1ingle, of the City of New York, in 
the County of New York and State of New York, 
party of the first part; AND BIDRNARD M. DEGHERI, 
of the City of Jersey City, in the County of Hudson 
and State of New Jersey, party of the second part; 

vVreNE-SSErrH, That the said party of the first 
part, for and in consideration of the sun1 of Four 
Thousand ( $4000.00) Dollars, to be pa.id and satis-
fied as hereinafter 111entioned, and also in conSJid- .30 
eration of the covenants and agreements herein~ 
after mentioned, made and entered into by the said 
party of the second part, doth agree to and with 
the said party of the s1econd pa.rt, that he the said 
party of the first part, will · well and sufficiently 
convey to the said party of the second part, his 
heirs and assigns, by Deed of full covenant and 
warranty free fro1n all encu111brance except as here-
inafter stated, on or befor·e the 15th day of April 
next enS1uing the date her€of, all those lots 1, tract, 40 
or parcel, of land and premises, hereinafter par-
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ticularly descrihed s.ituate, lying and being in the 
Borough of Cres.s:kill, in the County of Bergen and 
State of New Jersey. 

More particular'ly described, situate, lying and 
being in the Borough of Cresskill, in the County of 
Bergen and State of New Jersey, known and desig-
nated on a certain map filed in the Office of the 
Clerk of the County of Bergen, entitled, "Hitchcock 
Land Improvement Company's Map of Cresskill 
Park, Bergen County, New Jersey," as and by lots , 
numbers 661, 662, 663, 66·4, 665, 6,66,, 6,75, 67(3, 677, 
679, 680, 681, 682, 684, 6,85, 686 in Block 48; and 
also lots numbers 627 628 6291 630 631 632 633 

' ' ' ' ' ' in Block 491
• 

Lots numbers 67.5,, 676, 677 679 680 681 682 
' ' ' ' ' 684, 6,85, 6,86 front and face on the eas iter'ly side 

• of 6th Stre ·et. Lots numbers 661 to 666, inclusive 
front and face on the westerly side of 5th Street. 
Lots numbers 627 to 633 inclusive front and face-
on the easterly side of 5th Street. 

The party of the second part is to pay all assiess-
men ts at present a lien on the aforementioned lots. 

AND the said BERNARn M. DEOHERI, for his heirs, 
executors and administrators, doth covenant, prom-
ise and agree to and with the said party of the first 
part, his heirs, executors, adn1inistrators and as-
signs, that he the s1aid party of the second part, 
will pay and satisfy, or cause to be paid and satis-
fied, unto the said party of the first part, the said 
sum of Four Thousand ( $4000 .00) Dollars, as and 
for• the purchase money of the fore going descrihed 
land and premises, in the followino· manner that is 

b ' to say: 

On Execution of this1 agreement for which 
this is also a receipt ................. $ 400.00 
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On delivery of deed, cas11. .............. $2100.00 
On Bond and Mortgage, same containing 

usual interest, tax, assessment, insur-
ance and installment default clauses, 
and an agreement not to claim credit 
on the interest payable on bond and 10 
mortgage, by reason of any tax assessed, 
or to be assessed against the premiseB, 
with interest at 6% payable quarterly 
for two years ....................... $15.00.00 

And the said party of the first part hereby agrees 
to pay to Christopher 8. Degheri, a commission of 
5·% on the purchase price afores1aid, said commis-
sion to be paid in consideration of services rendered 
in consummating this siale; said commission to be- 20 
come due and payable upon the execution of this 
agreement. 

It is expressly understood and agreed that the 
title to the land and premises hereby agreed to be 
conveyed is not derived . from any Martin Act pro-
ceedings or any Act for the Sale of Land for non-
payment of the municipal taxes or assessments. 

The above Mortgage to contain a release clause 
by which the party of the first part or his as'Signs 
will rele ·ase each and any o.f the aforementioned ::o 
lots on the payment of $100.00. Said sum so paid 
to be in reduction of the principal of said mort-
gage. 

Taxes shall be adjusted, apportioned and allowed 
as of the date of delivery of said deed. 

AND IT IS FURTHER AGRE1En, by the parties 1 to these 
presents, tha.t the s.aid party of the second part, 
his heirs and assigns, may enter into and upon the 
said land and premises on the day of passing title .to 
next ensuing the date hereof, and from thence take 
the rents, issues and profits to his and their' use. 
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AND IT IS FUR'rHER AGRE'.EID, by the parties hereto, 
that the s1aid Deed of warranty shall be delivered 
and received at the office of Bernard M. Degheri, 
#9 ,21 Berg~n Avenue, Jersey City, N. J., between 
the hours of ten in the forenoon and three o'clock 
in the afternoon on the said 15th day of April next 
ensuing the date , hereof. · 

It is hereby understood , and agreed that the time 
of closing is of the essence of this contract. 

IN vVITN:mss v\THEREOF, the siaid parties have here-
unto interchangeably set their hands and seals the 
day and year first above mentioned. 

I 

THOMAS R. CAROBINE L. S. 
BERNARD M. DEGHERI L. S . . 

Signed, Sealed and Delivered 
in the presence of 

NATHAN SCHULMAN 

It is hereby S1tipulated and agreed between the 
30. respective parties to the above contract that the 

time for clos1ing be and the same is hereby extended 
to April 30th, 1926 at the s,ame time and place as 
mentioned therein. 

April 15th, 19'26. 

40 

THOS R. CAROBINE 
BERNARD M. DEGHERI 
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E'x,hi-bit-Agreement. 

STATE OF NEW JERSEY, t,N . 
COUNTY OF HUDSON, r.,o .. 

B:m IT REMEMBERED, That on this 12th day of 
Marc h, in the year of Our Lord One Thousiand Nine 
Hundr ed and Twenty-six, before me, the subscriber, 
a Notary Public of New Jersey, personally ap-
peare d THOMAS R. CAROBINID, single, who I am satis-
fied is the grantor mentioned in the within Instru-
ment, to whom I first n1ade known the contents 
there of, and thereupon he acknowledged that, he 
signe d, sealed and delivered the same as hisi volun-
tary act and deed, for the uses and purposes therein 
expressed. 

NATHAN SCHULMAN, 
Notary Public of New Je1~sey. 

Affidavit of Bernard M. Degheri. 

STA'PE OF Nmw JER.SEiY, ( ... N • 

COUNTY OF HUDSON, s·00
• • 

10 

20 

BER.NARD M. DEGHERI, being duly sworn accord- · 30 
ing to law, upon his oath deposes and says that: 

1. On March 12th, 19,26,; Thomas R. Carobine, 
ente red into a contract in writing, a true copy of 
which is · hereto annexed and made a part hereof, 
whereby he agreed to convey to me for the s1um of 
$4,000.00, by Deed of warranty, on or before April 
15th, 1926, all thos 1e certain lands and premises 
described as follows: 

All those lots, tract, or' parcel of land and prem-
ises., hereinafter particularly described, situate, ly- 40 
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ing and being, in the Borough of Cresskill, in the 
County of Bergen and State of New Jersey, known 
and designated on a certain map filed in the Office 
:of the Clerk of the County of Bergen, entitled, 
"Hitchcock Land Improvement Company's Map of 

10 Cresskill Park, Bergen County, New Jers1ey," as 
and by lots numbers 661, 662, 663, 664, 6,6-5, 6,66, 
675·, 676,, 677, 6791

, 680, 681, 682, 684, 6S5, 6S6· in 
Block 48; and also lots numbers 6,27, 628, 6,2'91

, 

630, 631, 632, 633 in Block 491
• 

The said contract having been duly acknowl-
edged, was, on May 7th, 1926, recorded in the 
Office of the County Clerk of said County of Ber-
gen, in Book 1404 of Deeds for said County, at 
page 234, etc. 

2. $400.00 of the consideration for said lands, 
as mentioned in Paragraph 1 hereof, was duly paid 
by me to the said Thomas : R. Carobine, upon the 
execution and delivery of said contract. 

3. On April 15th, 1926,, Thomas R. Carobine 
stipulated and agreed with me to extend the time 
for closing to April 30th, 1926, at the same time· 
and place as mentioned in SJaid contract, as will 

30 appear by written €ndorsiement upon the said con-
tract. 

40 

4. That said Thomas R. Caro bine is unmarried 
and of full age. · 

5. I have always been and am still ready, able 
and willing to perfor 'm the said agreement on my 
part. I wa ,s present at my office, #92 :1 Bergen 
Avenue, Jer 'sey City, N. J., between the hours of 
10 in the forenoon and 3 o'clock in the afternoon, 
on the said 30th day of April, 1926-, ready and 
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willing to pay to the said Thomas1 R. Carobine, the 
ha.lance of the purchase price in the manner and 
form as provided for in the agreement between me 
and . the said Thomas R. Carobine, upon the per-
formance by the said Thomas R. Carobine of his 
part of said agreement and of the delivery by him iO 
to me of a deed of conveyance for said premises in 
accordance with said agreement as aforesaid; and 
that the said Thomas R. Carobine did not appear 
at the time and place fixed for the conveyance of 
title as1 aforesaid a~d has ref usied and still refuses: 
to convey to me, the said lands and pr:e,mises con-
tracted to be conveyed by him and has refused and 
still refuses to comply with said agreement in ac-
cor'dance with its terms and provisions. 

6. On May 7th, 19126, I made written demand 
upon the said Thomas R. Carobine to fulfill and 
carry out the terms and conditions of the afore-
mentioned contract, on a day therein fixed, to wit, 
May 10th, 19126, at my office, and said written de-
mand further made known to the said Thomas R. 
Carobine, that I was prepared to take title at the 
time and place therein mentioned. That the s,aid 
Thomas R. Carobine failed to appear at the time 

20 

and place therein specified, although said written 30 
notice and demand was mailed to the said Thomas 
R. Carobine by registered mail, and which notice 
and demand was duly received by the said Thomas 
R. Carobine, as appears from the registered receipt 
demanded. 

7. The lands and premises above · described are 
23 of 107 lots of land which said Thomas R. Caro-
bine mortgaged by two mortgageSi, the first being 
dated Se,ptember 22nd, 19125, made to Fruit and 40 
Produce Acceptance Corporation, a corporation of 
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New York, which mortgage covers 7 of the 23 lots 
set out in said contract of sale and which mortgage 
is recorded in Book 772' of Mortgages for Bergen 
County, N. J., on page 372 and of record is for 
the sum of $15,000.00, but I have been informed 

10 and believe that there is in fact due on this mort-
gage the sum of $13,000.00; the other mortgage is 
made by the siaid Thomas R. Caro bine, single, to 
the Fruit and Produce Acc.eptance Corporation and 
is dated March 1st, 1926, the amount of record due 
on this mortgage being $3,000.00, said mortgage is 
recorded in Book 810 of Mortgages for Bergen 
County, N. J., on page 35,3. The first of the said 
two mortgages is due on demand and bears no 
interest, the second mortgage is due on demand and 

20 bears interest at the r·ate of 6,% per annum, payable 
quarterly. I charge and insist that the second 
mortgage of $3,000.00 is without consideration and 
void as against the 16 lots of the 23 agreed by me 
to be purchased from said Thomas R. Carobine. 

S. After the execution of the contract set out 
in paragraph 1 hereof, the siaid Fruit and Produce 
Acceptance Corporation did enter into an agree-
ment with me whereby it agreed to release the lots 

30 deSicribed in my said contract from the operation 
of said mortgage of $15,000.00 ( of record), and to 
cancel of record said mortgage of $3,000.00, at 
the time of the passing of title to me; for all of 
which the consider'ation was to be paid out of the 
purchase money to be paid by me to the said Fruit 
and Produce Acceptance Corporation, in accord-
ance with an arrangement made by a.nd between 
the S!aid Thomas R. Carohine and said Fruit and 
Produce Acceptance Corporiation. 

40 
9. On or about August 29,th 1925 a Writ of 

' ' Attachment issued out of the Bergen County Cir-
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cuit Court at the suit of The Armour Fertilizer 
Works ag·ainst Teresina Carobine; from whom the 
said Thoma.s R. Carobine acquired the premises 
described in paragraph 1 hereof and other prop-
erty, through two deeds. of conveyance dated re-
spectively September 22nd, 1925, and January 2·6th, 10 
1926, in which action judgment was entered against 
said Teresina Carobine on or about April 28th, 
1926. The amount due on said judgment with 
costs1 being $3428.64, besides , interest. 

10. Ther'eafter, I was informed that on or about 
May 11th, 1926, the said Thomas R. Car'Ohine did 
pay the amount due on said attachment judgment 
as siet out in para.graph 8 hereof to said The Armour 
Fertilizer Works.; and I charge that for the pur- 20 
pose of embarrassing, harassing and obstructing 
me in my efforts 1 to obtain title to said lands and 
premis:es in my s1aid contra.ct desicribed, the said 
'.Phomas R. Carobine did enter into an agreement 
and unders ,tanding with one Michael Starace of 
Brooklyn, N. Y., to have an assignment of S1aid 
attachment judgment taken in the name of said 
Michael Starace for the purpos 1e of keeping said 
judgment open of record and to harass a.nd em-
barrass me as aforesaid set out, which assignment 30 
of jt1.dgment was1 recorded in the · Office of the Clerk 
of the Bergen County Circuit Court on May 2·oth, 
19·26. I charge and ins 1ist that said Michael Star-
ace has no interest in said judgment and that the 
same is held open of record in his name to defeat 
and defraud me of the lands , and premises in said 
contract described. I have been infor'med and be-
lieve and charge that upon the filing of a bill for 
the specific performance of said con tract, the said 
Michael Starace will cause an execution to is.sue 40 
in said caus:e and have said lands : and premises sioid 
at a Sheriff's sale. 
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11. On or about February 23rd, B}26, one Sidney 
J. Goodman caused a Writ of Attachment for 
$200.00 to issue out of the said Bergen County Cir-
cuit Court against Teresina Ca.robine and Thomas 
·R. Carobine, this ·vvrit of Attachment also affects 

10 the lands and premises agr 'eed to be purchased by 
me as siet forth in paragraph 1 hereof; this action 
·has, however, not yet been prosecuted to judgment. 

12. On May 11th, 19·26, a Writ of Attachment 
was issued out of the Bergen County Circuit Court 
at my suit, for the sum of $500.00 agains ,t · said 
Thomas R. Carobine and affects the same lands i and , 
premises agrieed to be purchaSled by me and other 
property; I stand ready, willing and able to r~·-

20 lease the lands and premises ! affected by the con-
tract set out in parag ·raph 1 hereof, from the opera-
tion of said attachment suit. 

13. I further say that in the event it is found, 
by this Court, that the assignment of attachment 
judgment to said :Michael Starace is, in fact, a 
bona fide transaction, then I stand ready, willing 
and able to pay unto the said Michael Starace the 
·sum due thereon, or to be found due thereon, or 

30 any balance thereof, upon the execution and de-
livery by said Michael Starace of an assignment 
of said attachment judgment to me. 

40 

BERNARD M. DEGHERI. 

Subscribed and sworn to before me 
this 25th day of June, 1926-. 

ALE:XANDEIR F '. OR.MS -BY' 

Master in Chancery 
of New Jersey. 

Answer of Defendant Thomas R. Carohine. 

IN CHANCERY OF NEVV JERSEY. 

Between 

BEiR.NARD M. DEGHERJ, 

Com plain ant, 
and 

THOMAS R. CAROBINE 1, et a.Zs.) 
Defendants. 

On Bill etc. 

The answer of the defendant Thomas R. Caro-
bine, of the City, County and State of New York. 

Sa.id defendant, answering the Bill of Com-
plaint, says , that: 

1. Paragraphs 1, 2, 3 and 4 a.re admitted. 

2. Paragraph 5 is denied. 

3. Paragraph 6 is denied. 

4. Para.graph 7 is denied, except that this . de-
fendant admits the execution of the two 1nortgages 

10 

20 

set forth in said paragraph, and alleges that he 30 
received good and valuable consideration for the 
-afores1aid mortgages.. 

5. Paragraph 8 is, denied. 

6. Paragraph 9 is admitted upon information 
and belief. 

7. Paragraph 10 is denied, and this defendant 
further denies that he paid the amount due on the 
judgment referred to in such paragraph, and fur- 40 
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ther alleges that he has been unable to pay such 
judgment, and this defendant denies making an 
agreement with l\fichael Starace whereby the judg-
ment was assigned to said Starace, and upon in-
formation and belief this defendant alleges that 
Starace purchased the af01"esaid judgment to pro-
tect the interest of the Alps Realty Co., Inc. 

8. Paragraph 11 is admitted upon inforn1ation 
and belief. 

9. Paragraph 12 is admitted upon infor1nation 
and belief, and this defendant further alleges. that 
he believes that he has a good and valid defensie 
to the attachment suit described in paragraph 12. 

10. This defendant further says that on l\iiarch 
12·, 19126, and prior thereto, complainant was the 
attorney of this defendant in connection with the 
matters arising out of and in connection with the 
ownership of the lands in question, and that the 
agreement of March 12th was entered into by this 
def€nda.nt while complainant was , still acting as. 
his attorney, and this defendant s,a.ys that he did 
not have independent advice in connection with 
such contract, and he is now informed and believes 
that such contract is unfair, inequitable and un-
wise, and that the consideration provided for by 
such co,ntract is entirely inadequate, and this de-
fendant alleges that it would be inequitable to 
enforce such contra.ct s1pecifically, and this de·-
fendant has offered to rescind same and return 
the deposit received by him fro1n complainant, and 
now offers SiO to do, but complainant has refused 
to cancel such contract and accept the payment of 
the amount of such deposit. 

An ,s,wier of rPhoma,s R. O'airobine. 

11. This defendant further says that it would 
be inequitable to enforce such contract because of 
the liens 1 against the property which would ha .ve 
to be dis ,charged by this defendant as: a condition 
of performance, because this defendant is unable 
to discharge such liens 1 and is unable to obtain re-
leases of the liens against the premises in question, 
and this defendant further says that he isi unable 
to perform such contract by reason of the existence 
of such liens, and that complainant well knew of 
the existence of the liens and of this : defendant'$ 
inability to discharge the s:ame at the time of the 
making of such contract. 

12. This defendant further says that at the time 
of the making of the agreement and prior thereto, 
complainant represented to him that he was buying 
the property for one O'Toole, and further repre-
sented that it was an advantageous contract to this 
defendant, and in making the contract this1 defend-
ant relied upon the complainant's advice given to 
this: defendant as his. attorney, hut $Ubsiequently 
thiSi defendant has ascertained that the contract is 
unwise and disadvantageous:, and as to the interest 
of the said O'Toole, this defendant has been un-
u ble to as.certain the truth of such representation. 

JOHN W. OCKFORD, 
Solicitor for Defendant T'homas 

R. Caro bine. 
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Answer · of Defendant Fruit and Produce · 
Acceptance Corporation. 

IN CHANCERY OF NE,v JERSEY. 

Between 

10 BEIRNARD M. DIDGHIDRJ, 

Complainant, 
and 

THOMAS R. CAROBINE, et a,ls.) 
Defendants. 

On Bill, etc. 

The answer of the defendant Fruit and Produce 
Acceptance Corporation, a. corporation of the State 

:2:) of New York, with itsi principal place of business 
. in the City of New York, in the County and State 
of New York. 

Said defendant, answering the Bill of Co111plaint, 
says that: 

1. This defendant ha,s, no knowledge or informa-
tion sufficient to forn1 a belief as to the allegations 
contained in paragraphs 1, 2, 3, 5, 6, 9, 10, 11, 12 
.and 13, and, therefore, leaves complainant to his 

~rn- proof with respect to _such allegations. 

2. This defendant admits the execution of the 
two n1ortgages 1 described in paragraph 7 of the Bill 
of Complaint, and alleges. that there is now due 
upon such mortgages the sum of $13,056.41, with 
interes ,t thereon at six per cent. from June 1st, 
1926,. This defendant denies that eHhe·r of said 
mortgages is without consideration, and alleges 
the fact to be that both of such 1nortgages ,vere 

40 given to this defendant for a good and valuable 
consideration, and that there is now actually due 
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thereon the sum aforeSJaid. Except as herein ex-
pressly admitted, the allegations of paragr'aph 7 
are denied. 

3. Paragraph 8 is denied, and this defendant 
furiher says that it did not enter into any agree- lO 
ment with complainant as alleged in paragraph 8, 
and that any agreement made by this defendant 
with the defendant Carobine was informal and 
without consideration, and was conditional upon 
this defendant's mortgageSJ being a first lien on 
the premises, and that subsequent to the infor 'mal 
arrangement, this defendant ascertained that its 
mortga.ges wer:e not a first lien on the premises, 
and that such informal arrangement was also made 
upon other conditions which were not fulfilled, 20 
and therefore this defendant has been entirely re-' ' lieved from even a mor·al obligation to perf orin 
s.uch arrangement, and thiSI defendant further says 
that at no time did it agr·ee by any legal agree-
ment, to release any of the lots in question, and 
this defendant s.tands upon itSJ legal right to refuse 
so to do. ThiSJ defendant further says that its 
s>e-curity has b-een reduced, and it has- been placed 
in jeopardy because of the existence of a prior 
lien, and that it would he inequitable to require 30 
thi~ defenda .nt to perforn1 its1 informal arrange-
ment because of all of the matters hereinbefore set 
forth. 

4. This defendant further says that taxes for 
the year 19·25 and for the first half of the year 19·26 
are past due and have not been paid, and that its 
security has been further impaired by reason 
thereof. 

5. This defendant further s-ays that complainant 
had a.ctua] and constructive knowledge of this de-

40 
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fendant's mortgages 1 at the time he made his con-
tract with the defendant Carobine on or about 
:March 12th, 1926. 

6. This defendant further sayg that in or about 
the month of September, 1925, and at the time this 
defendant accepted its mortgage of 8epte111ber 
22'nd, 19125, it was advisied through its officers by 
complainant that the said mortgage which it was 
about to accept, would be a valid first lien on the 
premis ,es therein described, and this defendant be-
lieved such representation to be true, and relied 
upon such repres:entation in accepting such mort-
gage and in giving the consideration therefor and 

' thereafter and in or about the n1onth of October 
' 1925, this defendant received a written certificate 

to the same effect, signed by Christopher S. Degheri, 
. an attorney at law of New Jer'Sey, an asiSiociate in 
practice with compla.inant, the said Degheris being 
brotll€rs, all of which was well known to complain -
ant at the time, and this defendant relied upon 
such repres ,entation and such certificate in entering 
into the informal arrangement above referred to. 
Thereafter this defendant was informed by the said 
DegheriSI tha.t its n1ortgage was not a first lien, 
but was subject to the lien of a prior· judgment in 
the sum of $3428.64, being the judgment referred 
to in paragraph 9 of the Bill of Complaint. The 
informal arrangement above re·ferred to wasi ma.de 
after the contract referred to in paragraph 1 o.f 
the Bill of Complaint and prim~ to this defendant 
being informed as to the judgment just referred to 
and this defendant says that it would be most in: 
equitable and unjust to allow the complainant to 
claim a right as against this defendant to compel 
it to release the lots covered by complainant's con-
tract, even though this 1 de·fendant r·eceive the con -
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sideration to be given by the complainant unde1~ 
his contract, particularly because of the great im-
pairment of its: general security. 

7. Paragraph 8 of the Bill of Complaint, as 
amended, is, denied. 

8. This defendant is about to commence an ac-
tion to foreclose its mortgages, and inasmuch as the 
complainant may assert any rights which he may 
have in such foreclosure a,ction, this defendant. 
prays that it. be dismiss1ed from this. pres:ent suit. 

10 

9•. This defendant further says that on June 26, 
19·26, by an order of this Court obtained by com-
plainant, it was restrained from assigning or trans,-
f 20 
erring its aforesaid mortgages, and that on July 

6, 1926, upon this defendant's. application, such 
restraint was vacated by order advis1ed by Vice-
Chancellor James F. Fielder, and this de.f.endant , 
says that complainant was not entitled to such 
restraint upon the merits of the case, and that this 
defendant wa.s damaged because of such restraint 
between June 26 and July 6-th, 1926, and was pr-e-
vented from assigning its mortgages and receiving 
its . money, wherea .s except for such restraint, it 30 
could have done so. 

This defendant, ther •efore, prays that its · dam-
ages be ascertained and that any amount found to 
be due, be decreed to be paid to this defendant by 
com plain ant. 

JOHN vV. OCKFORD, 
Solicitor for Defendant Fruit and 

Produce Acceptance Corporation. 
40 
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IN CHANCERY OF NEW JERSEY. 

Between 

BEiRNARD M. DEGHERJ, 

Complainant, 
and 

THOMAS R. CAR.OBI NE, et a,ls.) 
Defendants. 

On Bill etc. 

This cause coming on to be heard in the presence 
of Julius A. Kepsel, solicitor of complainant; John 
,v. Ockford, Esquire, solicitor of the defendants 
'1.1homas R. Carobine and Fruit and Produce Ac-

. ceptance Corporation; and Carlo D. Cella, Esqu ire, 
solicitor of defendant 1\1:ichael Starace; the Bill of 
Complaint in this ca.use having been heretofore 
taken as confos:sed against Sidney J. Goodman, the 
other defendant herein; and the Court having ex-
amined the pleadings and having taken proofs 
orally and in open Court and heard and consd.d-
ered the arguments of counsel thereon; and it ap-
pea .ring to the satisfaction of the Court that the 
defendant Thomas R. Carobine was , on the 12th 
day of March, 1926, seized in fee s,imp1e of all thoste 
lots, tracts or parcels of land and premises, to wit: 
A]l those lots, tracts 1 or parcels , of land and prem-
ises, hereinafter particularly described, situate, ly-
ing and being, in the Borough of Cresskill, in the 
County of Bergen and State of New Jersey, known 
and designated on a certain map filed in the Office 
of the Clerk of the County of Bergen, entitled, 
"Hitchcock Land Improvement Company's Map of 

40 Cres 1skill Park, Bergen County, New Jersey," as 
and by lots number 's 661, 662, 663, 664, 665, 666,, 
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675, 676., 67'7, 679', 680, 681, 6-82, 684, 685, 686 in 
Block 48; and also lots numbers, 62'7, 628, 629·, 630, 
631, 632', 633 in Block 49·; that on said 12th day of 
:March, 1926, the s;aid defendant Thomas R. Caro-
bine and the complainant entered into an agree-
ment, in writing, wherein and whereby said de- 10 
fendant Thomas R . Carobine agreed to convey the 
said lands and premises above described, by deed 
of warranty, on or before the 30th day of April, 
1926, to complainant; and the said complainant 
agreed to pay therefor the sum of $,4,000.00, by the · 
payment of $400.00, which was paid at the execu -
tion of said agreement and by the payment of the 
remainder of the purchas,e pr-ice upon the delivery 
of said deed by the payn1ent of $2100.00, in cash, 
and the execution of a purchase , money mortgage in 20 
the sum of $15,00.00; complainant having since the 
institution of this: action consented to pay the 
amount of said purchase money mortgage, to wit: 
$1500.00, in cash: 

And it further appearing to the satisfaction of 
the Court that the said defendant Thomas R. Caro-
bine has refused and failed to perf orn1 the said 
agreement on his part, and that the said com-
plainant has, always been and s1till is ready and 
willing in all things to comply with the tern1s, of ::o 
the said agreement on his pa.rt: 

And it further appearing to the satisfaction of 
the Court that at the time of the making of said 
contract of March 12th, 19•2:6, the defendant Fr11it 
and Produce Acceptance Corporation held two 
mortgages aggregating of record the sum of $18,-
000.00, and covering a large tract of land of which 
the above-described twenty-three lots are part: 

And it further appearing to the satisfaction of 
the Court that the defendant Fruit and Produce -10 
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Acce·ptance Corporation did enter into an agree-
ment with complainant to release · from the opera-
tion of its two mortgages , the aforesaid lands and 
premises agreed to be conveyed by the defendant 
Thomas R. Carobine unto complainant, upon the 

10 payment of the sum of $100.00i per lot or $2300.00 
for the 23 lots, to it, s1aid defendant Fruit and 
Produce Acceptance Corporation out of the afore-
said purchase price mentioned in said agreement 
of March 12th, 19126. 

And it further appearing to the satisfaction of 
the Court that the defendant :Michael Starace is 
the holder, by assignment, of a judgment recover·ed 
in an attachment action brought by Armour Fer-
tilizer Works in the Bergen County Circuit Court 

20 against Teresina Carobine, he having become the 
holder thereof after the making of said contract of 
March 12th, 1926, and that ~aid judgment affects 
107 lots, of which the 23 lots above des1cribed are 
part: 

And it further appearing to the satisfaction of 
the Cou:rt that the defendant Wiichael Starace, the 
holder of ihe judgment aforesaid, has agreed to 
release the aforesaid 23 lots to be conveyed to con1-
plainant upon the payment to him out of the a.fore-

30 said purchase money, of a sum . of money that will 
bear the sa.me proportion to the amount of the 
judgment that the value of co1nplainant's lots bears 
to the value of the entire tract of which they are 
a part: 

And it further a.ppearing to the satisfaction of 
the Court that the defendant :Michael Starace has 
since the filing of the opinion in this cause, agreed 
to accept the sum of $858.00, as the consideration 
for the release of the aforesaid 23 lots to be con-

40 veyed to complainant by the defendant Tho-mas R. 
Carobine, instead of an amount to be ascertained 
in accordance with the opinion filed herein. 
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And it further appearing to the satisfaction of 
the Court, on the representation of John vV. Ock-
ford, Esq., solicitor of defendant Fruit and Produce 
Acceptance Corporation, that said Fruit and Prod-
uce Acceptance Corporation did on the 12th day 
of N ovemher, 1926, pay the s.um of $153.53 for taxes 10 
and the su1n of $129.46 for' asses 1sment installments . 
due on the af ores1aid 23 lots. 

And it further appe·aring to the Statisfaction of 
the Court that the complainant has agreed to pay 
one-half of the taxes due on said 23 lots since May 
10th, 19126, the other one-half thereof to be borne 
by the defendant Thomas R. Carobine. 

And the Court being of the opinion that. the cmn-
plainant is entitled to the specific performance 
of the aforesaid agreement of March 12th, 1!)26, 20 
made with the defendant Thomas R. Carobine and 
of the agreen1ent made by said defendant Fruit and 
Produce Acceptance Corporation to release the 23 
lots to be conveyed to complainant under said agree-
ment of March 12th, 1926, and to the release and 
dis.charge of the aforesaid 23 lots from the• opera -
tion of said judgment lien held by the defendant 
Michael Starace, as prayed for by complainant in 
his Bill of Complaint filed herein: 

It is, on the , 20th -day of January, 1927, OR.DER.JJID, 

ADJUDGE:D AND D-EOREED, that the said agreement of 
March 12th, 19·26, be in all things specifically per-
formed by the said defendant Thomas R. Carohine, 
and that the said defendant Thomas R. Carobine 
do make, execute and acknowledge in due form of 
law and deliver to the complainant, Bernard M. 
Degheri, on the 25th day of January, 1927, between 
the hours of and o'clock in the noon ' 

30 

at the office of Bernard M. Degheri, at 921 Bergen 40 
Avenue, Jersey Oity, New ,Tersey, a good and snf-
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ficient deed of conveyance for all those certain 
lands and premises, to wit: ALL those lots, tracts 
or parcels of land and premises, hereinafter par-
ticulal"ly described, situate, lying and being in the 
Borough of Cresskill, in the County of Bergen and 

10 State of New Jersey, known and designate<l on a 
certain map filed in the office of the Clerk of the 
County of Bergen, entitled, "Hitchcock Land Im-
provement Company's Map of Cresskill Park, 
Bergen County, New Jersey," as and by lots num-
bers 661, 662, 66-3, 664, 665, 666, 675•, 676, 6-77, 6-70, 
680, 681, 682, 68-J, 685, 6,86 in Block 48; and also 
lots numbers 627, 628, 6-20 630 631 632 633 in 

' ' ' ' · Block 49,; and to deliver at the same time to the said 
Be,rnard M. Degheri, possession of the said lands 

~O and premises : 

And it is further ORDERED, ADJUDGED AND DEIC'REIED, 
that the defendant F 'ruit and Produce Acceptance 
Corporation do make, execute and acknowledge in 
due form of law and upon the pay1nent to it of the 
sum of $2300.00 in cash, out of the purchase money 
mentioned in said contract of l\Iarch 12th, 1026, 
and deliver unto complainant, Bernard M. Degheri, 
a good and sufficient release, releasing from the 

30 operation of its two mortgages aforesaid, the afore-
sai<l 23 lots of land; said defendant Fruit and 
Produce Acceptance Corporation to deliver said 
release at the time and place aforesaid and then 
and there receive the afor·esaid sum of $:2300.00: 

And it is further ORDE:REID, AD.TUHGED AND DOOREmm, 

that the defendant Michael Starace upon the pay-
ment to him out of the aforesaid purchase 1noney, 
of the sum of $858.00, in cash, do make, execute 

40 and acknowledge, in due form of law and deliver to 
complainant, Bernard M. Degheri, a good and suf-
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ficient release, releasing from the operation of his 
said judgment lien, the aforesaid 23 lots; said 
Michael Starace to deliver said release at the time 
and place af oresiaid and then and there receive the 
sum of money above set forth. 

And it is further ORDERED, ADJUDGED AND DEICRE,ED, 
that there be paid to the Fruit and Produce Accept-
ance Corporation, such sums of 1noney as have been 
paid by it for taxes, levied against said 23 lots, up 
to and including ~fay 10th, 1026, which sums shall 
be paid by the defendant Thomas R. Oarobine out 
of the purchase price; and that the complainant 
and the defendant Thomas R. Carobine shall bear 
in equal proportion the taxes : levied against said 
23 lots between May 10th, 192,6,, and the · date · of 
pas.sing title:, the said Fruit and Produce Acce1Jt-
ance Corporation to be reimbursed for the taxes it 
has paid from May 10th, 1926; and that con1plain-
ant pay to the defendant Fruit and Produce Ac-
ceptance Corporation such sums of money as, it has 
paid for and on account of the assessments levied 
against the said 23 lots: 

And it is further ORDERED, ADJUDGED AND DEICREED, 
that the said complainant, Bernard M. Degheri, do 
pay unto defendant Thomas R. Carabine such smn 
or sums as may remain of the balance of the pur-
chase money, to wit, $3600.00, after deducting 
therefrom the aforesaid payments to be made to the 
defendants. Fruit and Produce Acceptance Corpo-
ration and Michael Starace and the taxes to be 
paid by said Thomas R. Carohine on said 23 lots ' in 
the manner hereinabove set forth, and the taxed 
costs of this cause together with a counsel fee of 
$300.00, which are hereby allowed to complainant's. 
solicitor: 
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And it is further ORDE,RED, AD.JUDGED AND DECREED, 

that complainant, Bernard M. D-egheri, pay unto 
Carlo D. Cella, solicitor of defendant Michael Star-
ace the sum of $15,0.0i0 as and for a counsel fee, 
together with the costs of said defendant Michael 

10 Starace to be taxed: 

20 

30 

40 

And it is further OROE[mD, AO.JUDGED AND DEICREED, 
that the defendant Fruit and Produce Acceptance 
Corporation, its officers, agents and servants, be 
and it and they and each of them are hereby re-
strained and enjoined from selling or causing to 
be sold, any of the said 23 lots above described and 
contracted to be sold to complainant, under any 
decree or execution in the suit br·ought to fore•close 
its said two mortgages, now held by it on the lands 
and premises formerly in the name of Thomas R. 
Carobine, of which lands and premises, the said 
23 lots are a part : 

And it is further ORDERED, ADJUDGED AND D·EICREED, 
that the defendant Sidney J. Goodman has no 
estate or interest in, or encumbrance upon the afore-
said 23 lots of land above described or any part 
thereof. 

Res11ectfu]ly advised. 

J OIIN BENTL ,E,Y, 

V. 1C. 

E. R. vV ALKER., 
C'. 
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IN CHANCERY OF NEW JERSEY. 

Between 
BEIRNARD M. DEGIIERI, 

Complainant, 

and 

THOS. R. CAROBINE, e[ a.t.) 
Defendants. 

On Bill etc. 

Transcript of the testimony taken in the above-
stated cause, on final hearing, at the Chancery 
Chambers in Jersey City, on Wednesday, Decem-
ber 15, 19·26, at 10 o'clock: in the forenoon, before 
His Honor · tT OHN BEiNTLEfY, Vice-Chancellor. 

APPEARANCES: 

JULIUS A. KEPS,EL, Esq. solicitor; BF1RNARD M. 
DEGHERI, _E;sq., pro se, fOl" the complainant. 

JonN ,v. OcKF0un, Esq., for Defendant Carohine 
et al. 

CARLO D·. CE[~LA, Esq., for Defendant Starace. 

l\ir. Kepsel: I offer in evidence contract for the 
sale of property, dated March 12, 19'2-6, between 
rrhomas R. Carobine and Bernard M. Degheri, for 
the sale of lands. in Cr·essk:ill, Bergen County, New 
,Jersey. Any objection to this copy? 

l\f r. Cella: I have no interest in that contract 
at all; I have no objection. 
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Mr. Keps:el: Does your client deny having re-
ceived this? 

1\lr. Ockford: No. I don't just happen to have 
it here. I will let you put the copy in instead of 
the original. 

( Admitted and marked "E ,xhibit C-1.") 

BERNA.Rn M. DEGHI~RI, the complainant, sworn in 
his own behalf, testified as follows: 

Direct exa,m·ination by JJf r . Kepsel. 

I am the complainant in this cause, and on the 
7th day of l\fay, 1~}2·6, I dispatched a letter, ad-
dressed to- --

l\!Ir. Ockf ord : Why this testiinony? I 
consent that the letter go in evidence. 

J\f r. lCepsel : I offer in evidence copy of 
letter, dated l\1ay 7, 192:6, to Thomas R,. 
Carobine, 198B First Avenue, New York 
City, together· with the return receipt by the 
postal authorities f:rom Mr. Carobine, and 
I ask that they go• in as one exhibit. 

( Admitted and 1narked "E ,xhibit C-2.") 

I also off er in evidence a check, dated 
l\iiarch 12, 1926, on the Trust Company of 
New J ers:ey, to the order of Thomas ! R. Caro-
bine, for $400. 

( Admitted and marked "E 1xhibit C-3.") 

Q. Mr. D·egheri, you are the complainant in this 
case? A. I am. 

43 

Q. On March 12·, 192-6,, at the time of the execu-
tion of this contract C-1, did you have any dis-
cussion with Carobine as to the encumbrancesi that 
were on this property? A. Yes; I asked Carobine 
what encumbrances ·were on the property, and he 
told me that there were two mortgages, one of 
$15,000 which was: on ninety-one of the lots held 
by the Pruit & Produce Acceptance Oorporation, 
and another rnortga.ge of $3,000 on sixteen lots, 
alsu held by the same corporation. He said that-

1\,fr. Ockford: This wa8 prior to the exe-
cution of the contract? 

The Court : Yes:, at the time, as I under-
stand it. 

A. ( Continu ing) This was on the day before the 
contract was executed, prior to the execution of the 
contract, at my office, on Journal Square, Jersey 
City, on 1\!arch the 12th, 19126,. · I asked l\,fr. Oaro-
bine whether he had made any arrangements with 
the holders of those mortgages for releasing, in the 
event of a. sale to me, and he said, not only had 
he made such an arrangBment with l\fr. Robinson, 
who was president of that corporation, but also 
that my brother Christopher had been delegated 
by l\fr. Ca:robine to make such arrangement. I 
told lVIr. Carobine that I deemed it wise to get. 
the word of l\1r. Robinson personally, and he sug-
gested that he would telephone to him right then. 
I thought that was the proper thing to do. And, 
thereupon, l\1r. Carobine got Mr. Robinson on the 
telephone and told him-as I heard Mr. Garobine's 
part of the conversation- - that he was at my office 
Jn Jersey City and was about to enter into a con-
tract for the sale of twenty-three of the lots at 
Cresskill. And, after some dis :cussion back and 
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forth, I hea.l'd M_r. Carobine ask him again whether 
H would be agreeable to ~fr. Robinson and the 
Fruit & Produce Acceptance Corporation to re-
lease those lots from the lien of these two mort-
gages. I thought it would be wise for· n1e to talk 
with 1\Ir. Uobinson myself and to check up on what 
conversati on was had between 1\fr. Carobine and 
l\!Ir. Robinson, and Th.fr. Carobine thereupon asked 
l\![r. Robinson to hold the vdre, that Mr·. Degheri 
--Bernard De,gheri-wanted to speak to him. I 
then told lfr. Robinson exactly what Mr. Carobine 
harl. tolrl me; that I was about to pur ·chase twenty-
three of the se lots, and I wanted to be sure before 
I entered into the contract that the Fruit & Prod-
uce Acceptance Corporation would be agreeable 
to release these lots from the lien of those two 
mortgages. :Mr. Robinson said if I would tell him 
the complete details of the transaction he would 
then tell me whether that would be agreeable to 
him. I then explained that we had practically 
agreed upon the terms ; that the purchase price 
was to be $1,000, and I was to pay all the assess-
men ts that were on thos.e lots. I then further told 
him that the cash involved would be about $:2,500, 
of which I was going to pay $400 as a deposit un-
der the contract; and I then further told him that, 
for the balance, I was to give Mr. Carobine a 
purchase-money mortgage of $1500 . He listened 
quite attentively, and his. objection first was as to 
the mortgagl~. He wanted to know why I could 
not pay all cash. I told him that those were the 
best terms that I could give ; and he then said, 
''"\Yell, if you will assign or see to it that the 
Pruit & Produce · Acceptance Corporation gets: this: 
mortgage of $,1500 w hie h you ar-e going to give to 
Carohine \Ve will be agreeable to release the twenty-
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th r ee lots." I-Ie went on to admit, even before I 
questioned him, as to this $3,000 mortga,ge; he said 
that the $3,000 mortgage was merely procured 
fro m lVIr. Carobine for the purpo8e of giving some 
add itional Recurity; that, in reality, the 1noney for 
that mortgage never passed. I subs iequently 
d 1ecked up with Mr. Carobine that that was the 
t1·ne fact, and he said thm1e w.ere the true fa.cts1. 
It was then, upon :IVIr. Robinson's agreement to re-
lease the mortgages, that we went on to complete 
tee contract; hut before I left 1\1r. Robinson on the 
t elephone we got into a discussion as to what 
amount would be put in this $15-00 mortgage for 
re leafle of individual lots, should I sell any there-
after. Ile held out for $1150; that is1, he wanted 1ne 
to put into this purchase-money mortgage the sum 
of $150 that I would have to pay if I required a 
1·eleaFJe of anv of the individual lots.. I told him . .., 
that that was. unreasonable and too hie:h the 

u ' 

amonnt of the mortgage itself being $1500, and be-
ing security for twenty-three lots it was out of 
all proportion. I held out for $75 and l\.1r. Robin-
son agreed that $100 would be pretty near the right 
figure, and H was that figure that was put in the 
contract. That about ended the conversation with 
l\.f r. Robinson, except that Mr. Carobine went baiek 
on the telephone and, after a minute or two, the . 
conversation ended. That, in substance, is the 
telephone conversation of :March 12, 1!)26,, prior to 
the time the contract was executed. 

(,l.. And the con tract was executed? A. The con-
tract ,vas then executed, upon the terms that wt>re 
agreed upon between Mr. Carohine and myself, and 
the releasing of individual lots for the payment of 
$100. 

Q. And that appears in the contract? A. Yes, it 
does; it appears typewritten in here. 
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Berncurd: M. D 1egheri-Pl.arintiff-Direot. 

1\1:r. Ockford: Well, in which agreement? 
l\fr. Kepsel: In contract marked C-1. 

Q. Mr. Degheri, when ·was the :fi.rs,t time you met 
n,fr. Thomas. R. Garohine? A. It was the day of 
the contract. I never saw 1\fr. Carobine before 
that time, and on that day he was introduced to 
me by my brother at my office in Journal Square, 
,J crsey City. 

Q. Now, did Mr. Carobine say anything to you 
prior to or at the time of the execution of the con-
tract about anv Armour Fertilizer ,v orks , judg-

' V 

ment? A. Never mentioned a word about that. 
Q.. ~.,.hen did you• first learn of this Armour 

Fertilizer judgment, or this attachment? A. Some 
time after the contract was executed. I personally 
made an examination of the records in Bergen 
County, and it was upon that examination of the 
records that I came across this j udgmen t-i t wasn't 
a judgment then, only a writ of attachment that 
issued by Armour against Teresina Oarobine, 
who I nnclers,tood was o1r. Carobine's mother. 

Q. Upon discovering that did you communicate 
with Mr. Carobine? A. Oh, ye,s; I telephoned :Mr. 
Carobine immediately. That was two or three days 
prior to the 15th. The contra.ct stipulated that it 
was to be closed on the 1Sth of April, and I told 
him of that-I told him I thought it was strange he 
didn't advise me of that. He said he would come 
over and talk to me about it, and he did come over 
on the 15th, the day that the title was , to pass, and _ 
I then explained what I found of reeord. He at 
first pleaded ignorance of the whole thing, and 
when I told him that an attorney had been engaged 
in 19·25 to defend his mother, he then admitted to 
me that he did know; and I censured him for not 
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advising me sooner. ~Ve went on at that time to 
give him an opportunity of--

Mr. Ockford: I ol>ject to the statement, 
unlesH something was1 said between them. 

A. (Continuing) vVell, that iB about the meat of 10 
that; the re~mlt of things don't matter at this 
time. 

Q. As1 the result of what you told Mr. Carobine 
relating to this attachment suit, did he say any-
thing, that he would do anything about it? A. Oh, 
ye,s,; he said he would like me to advise him what 
could be done ·. I told him the only thing that I 
thouaht could be done was to pay it. Of course, 

b • 
he pleaded poverty and said he didn't have anytlnng 
with which to pay it, and wanted my advice. I told 
him I was interested in getting the property and 
not to act as1 his counsel in the matter; and he then 
suggested-plea.ded with me-and said if some-
thing wasn't done for him, perhaps the holder of 
holder of the mortgage, the Fruit & Produce Ac-
ceptance Corporation, would ascertain it and want 
their mon-ey, and he wasn't able to pay it. I then, 
upon his pleading, said that I would see what I 
could do toward helping him out; but I told him 
that I couldn't promise him anything. I did try 
several ways; I went to see :JVIr. Brand, who was 
attorney for his mother in that attachment proceed-
ino--Brand of Pierson & S.chroede ·r, of Hohoken-b ) 

and I talked the matter over with Mr'. Brand. Mr. 
Brand said that he didn't think that he could have 
any defense to the action; that he had filed an 
anS:wer in which he had admitted, practically, the 
debt due from Teresina Carobine to the Armour 
Fertilizer Works. but that he had filed a counter-
claim, and that counterclaim, by the way, appeared 

• 
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of record. vVhen I examined the records of Bergen 
County, I dis ,covered it as having been filed for Mrs. 
Oa.robine in the attachment suit, and that was for 
some $28,000. And I asked :Mr. Oa.robine, "vVhat 
about that counterclaim?" He says, "I think we 

10 will get a judgment on it; I don't think we need 
worry about that; just bear with me a little while, 
help me out." And so, after pleading as he did, I 
thought it might be well to postpone the , closing of 
title, and he signed a stipulation to close the title 
on April 30ith, 1926. 

(~. Between that time and April 30th did you 
see l\1r. Carobine? A. Oh, he· called up several 
times, and wanted to know what I could do and 
what I did do, and each time when he called up I 

20 told him he ought to make a clean breast of this 
thing and see that it was pa.id in some manner so 
that this deal could go through. But he kept put-
ting it off, and, on April 29th, he telephoned and 
said that he didn't see any way out of it; and I 
said, "The way I see out of it is to go, to M1·. Robin-
son and tell him about ii." But, apparently, he 
didn't do tha.t. So, on April 30th, the day set for 
clos,ing the title, he did not appear at my office to 
close the title, nor did he telephone ori that day. 

30 Q. There was a judgment entered in the attach-
ment suit? A. Subsequently, upon my examination 
of the records 1 in order to bring my title down to 
April 30th, I went to I-Iackens,ack and I found a 
judgment on that attachment was entered April 
28th, 1926. 

Q. Ap 1proximately for ·what amount? A. Ap-
proximately for $3400-33 and something. 

Q. 'l'hen, when lVlr. Oa.robine didn't appear on 
April 30th, what did you do? A. I waited several 

40 days to see what might develop with him, what he 
might do, and on May 7th I dispatched a letter-
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the letter which has . just been offered in evidence---
to Mr. Carohine, registered, informing him that I 
would demand that he close the title to the lots 
which he had contracted to sell me, on May 10th, 
and on lVIay the 10th he failed to appear. 

Q. Did you, prior to May 10th and after the sign- 10 
ing of this contract, do any legal work for l\1r. 
Caro bine? A. Prior to · May 10th, you s.ay? 

Q. Yes.. A. No-oh, prior to, May 10th, you say? 
Q. Prior to May 10th, after the signing of the 

contr act-between March 12 and May 10, did you 
do any work for him? 

'l'he Court: He just described the work 
that he did between those days-his con -
ferring with lVIr. Brand. 20 

l\fr. Kepsel: There is, something else I 
want to bring out. 

Q. Between the date of the contract and May 
7th ? A. Oh, ye-s, yes, about April 24th; I am quite 
sure of that date; I believe it was on a Saturday. 
~Ir . Oarnbine telephoned me, or else I telephoned 
him, which it was I don't know, but we ha.cl a tele-
phone conversation in which he said he was , about 
to sen the remainder of his lots-eighty-four lots:. 

30 He sa.id that there was a man there and he was 
about to sign the contract. I asked him who was 
there, and he told me a man by the name of Sieg-
mund Orbach and a man by the name of Hermann. 
I suggested that possibly he might have somebody 
present, and he said he was going to draw the con-
tract, and the conveI"sation ended very abruptly; 
he, seemed to be angry about something. 

1\1:r·. Ockford: I move to strike that out. 
It doesn't make any difference. 40 
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The Court: It may be stricken out. It is . 
a conclusion. 

J\ir. Kepsel: -VVith my consent. 

A. (Continuing) On April 26th, which was a 
Monday,. lVlr. Carobine telephoned to me, and said, 
"I told you Saturday I would sign a contract for 
the sale of eighty-four lots." He , said, "I told the 
men to meet at your office this afternoon for the 
purpose of drawing a. contract." I asked him why 
he had done that, and he said, "I told you to repre-
sent me in this matter." I said, "I don't know 
why you should pick me out to represent you, but, 
in view of the fact that you sent the men over, I 
will see what I can do to assist." He sa.ys, "I don't 
want to go through ·with the contract; I have just 
got a better offer of $21,000 for those lots, and I 
would like to see you before those men get there. 

By the Cou(f't. 

Q. Those were lots in which you had no inter-
es:t? A. No interest whate ·ve·r. And he said, "I 
will tell you what you ha.d better do; you had better 
meet me in the hall." I did meet him in the hall, 
together with my brother Christopher . 

Mr . Ockford: Just one moment. So far as 
this case is concerned, the details of this 
other matter, it seems to me, are entirely im-
ma1:€rial. 

Mr. Ke,psel : The purposie of bringing this 
out at this time is to show when this deal 
terminated he told Carobine that he wan1:€d 
it, and Carobine said there was nothing do-
ing; and he s.aySi, "All right, I will sue you 

40 for it." 
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Mr. Ockford: The objection is1 as to the 
details of this, matter, wherein Mr. Bernard 
Degheri represented Mr. Carobine. The de-
ta .ils o.f that are immaterial, so far as this 
case isi concerned. 

The Court : I'm not so sure of that. 10 
Mr. Ockford: I mean just what was done 

in connection with that matter. I-le per-
formed services, rendered a bill, and so 
forth; I'm not objecting to that, but I mean 
the details aSi to what he did. 

The Court : If you are afraid of the colo,r 
of the atmosphere, your fears are ground-
lesSi. 

Mr. Ockford: No, but I don't want to 
waste any time on that. 20 

The Court : ,v ell, I can't tell, lVlr. Ock-
f ord, what he is going to say. You can re-
serve the right to strike it out. 

A. ( Continuing) I met him in the hall and we 
went to another office, and he told me, that he had 
signed this agreement to sell to Orbach, but that 
he had since regretted it, and he would like to have 
me see what I could do to get him out of it. I 

d •'11( I asked him to show me the p,ape·r that he had signe ; 
and it is the p,aper which I have on the desk there. 

Q_ Is : this the paper that he gave you? A. This 
is the paper which Mr. Carobine gave me. 

Mr. Keps ,el: I would like · to have it 
marked for identification. 

The Court: Do you object to its being 
marked in evidence, J\1r. Ockf ord? 

J\1r. Ockforrl: I offer no· objection. 

{ The same is marked Exhibit C-4.) 4 0 
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A. (Continuing) I re·ad the paper which he 
showed to me, which is this paper I hold in my 
hand, marked Exhibit C-4, and I told him by its 
very terms. it was not a complete agreement; that it 
called for the execution of a formal contract. I 

.d " sa1 , However, there may be developments:; you 
may be engaged in s,ome sort of Ii tigation, but I 
will see what I can do." '\iVe then adjourned to 
my office where there was waiting a lawyer from 
Newark, his name was :B~isher, and Mr. Hermann, 
the representative of 1Vlr. Or'bach. And I then ex-
plained to these gentlemen just what the SJ:ituation 
of Carobine's title was and what I had found wheu 
I had made the sea.rch myself; and I told them, 
under those circumstances, that Mr. Carohine now 
did not care· to enter into a formal contract and 

' he rested on his: legal rights not to do that, on the 
strength of this paper. I am just a little ahead of 
1ny story. vVhile we were upstairs, I suggested to 
~Ir. Carobine that I wanted to be sure I would be 
paid for what I did in the matter, and, after dis ,-
cussing it back and forth, he finally agreed to pay 
$500. He said he could very well afford to pay me 
that because· he was going to get $21,000 for the 
lots. 

Q. \Vas that agreeable to you? A. Yes, it was. 
Following that, I returned to Mr. Orbach by regis -
tered letter the check which Mr. Orhach had given 
to Mr. Oarobine as a deposit and which Mr. Caro-
bine had, in turn, given to me to return to Mr. 
Orbach. 

Q. (By 1\1:r. Ockford) 1Vasn't Orbach present at 
the time? Didn't you say so'? A. No, I Raid a rep-
resentative of Mr. Orbach, a Mr. Hermann was 
there. 

Q. I show you copy of letter dated :May 4, 1926, 
to 1\1:r. Sidney Orbach, 33J Park Place Brooklyn 

' ' 
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~- Y., and ask you if that is a copy of a letter that 
was sent out to him'? A. Yes, this is the letter 
that I s:ent to Mr. Orhach, enclosing the check that 
I had ·given to Mr. Carobine of $200 as a depoRit 
under that agreement, which letter I registered, 
and, if you care to see it, Mr. Ockford, that is the 
return card ( witness , handing card to counsel). 

l\'1r. Kepsel: Any objection to offering it? 
l\'1r. Ockford: I would like to reserve the 

tight to strike it out if it later appears irrele-
vant. 

( The same is marked Exhibit C-5.) 

Q. The check was ret u rned to lVIr. Orbach? A. 
Yes. 

Q·. The formal contract was not executed? A. 
No, sir . . 

Q. Re paid yo"u $5,00? A. No, he did not. 
Q. Did you have any diSicussion thereafter with 

Mr. Carobine about your $500? A. Well, I spoke 
to him several times ahout it, and subseque ·nt to 
that I called it to his mind regarding the agree-
ment, and he kept putting it off, until I mailed him 
a bill about the same day, or thereabouts; I think 
it was l\!Iay 7th that I sent Mr. Carobine a bill. I 
think it was that date. 

Q. And did you see him after May 7th? A. I 
don't recall that I saw l\.fr . Carobine after that time. 

Q. Did you have any discussion with him-talk 
with him about the bill? A. No, we didn't discuss 
the bill; didn't have occasion to. 

Q. Did you at any time tell 1\1:r. Carobine you 
would bring suit if it wasn't paid? A. I did in 
my letter of l\iay 7th tell him that I would bring 
suit if it wasn't paid. 
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Q. And did you subsequently bring suit? A. I 
started a. suit by attachment, Mr. Carobine being a 
non-resident, on the 11th day of May, issuing out 

· of th e Bei'gen County Circuit Court for the $;500. 
Q:. About the 10th or 11th your attachment 

is su ed? A. May 11th. 
Q. Did you, at any time after that, examine th e 

record s in Bergen County as to the condition of 
the title? A. Oh, yes. l\1y not.es will show the 
date s there, if you wiJl hand them to me, which 
not es are in my handwriting. ('Vitness refer8 to 
notes.) On June the 11th~ and days subsequent to 
that , I examined the records, and found that this 
Orbach contract had been recorded about the 28th 
day of April, the same day that the Armour judg-
ment had been entered; and I also found that my 
contract had been recorded, which I recorded on 
May the 7th; and I also found that on May 12 
th ere had been recorded a deed to the Alps Realty 
Company from Thomas R. Carobine for the remain-
der of his lots, namely, the eighty-four. 

Q. Does that disclose the date? A. The record 
disclos ed that the Alps Realty Company was a 
corporation of the State of ~ew York; that its 
principal office was 38 WeS:t 9th Street, New York 
City, and it was a de·ed in which the consideration 
was $1, and it was acknowledged before l\1r. Cella, 
attorne y at law of New Jersey. 

Mr. Ockford: If it is. here we will save 
time by producing it; if it isn't, I have no 
objection to your stating the abstract of the 
deed. 

Q. ,vhat else did you find, Mr. Degheri? A. The 
date of the deed was l\1ay 10, 1926, and was recorded 
May 12, 1926. 
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Mr. Ockford: ':l1he date of the acknowledg-
ment? 

A. ( Continuing) The date of the acknow ledg-
men t wa.s May 10, 1926. The only other thing I 
foun d was an as signment of judgment, which was 
date d May 11, 1926, between the Armour Fertilizer 
vVorks and l\fichael Starace or Staracey, I don't 
know how to pronounce it, of Brooklyn. That as-
sign ment of judgment was recorded May 20, 1926, 
and recited: "That whereas, the party of the :first 
par t recovered judgment on April 28, 1926, in the 
Circ uit Court of the County of Bergen and State 
of New Jersey, against Theresa Carobine, also 
known as: T-eresina Carobine, in the amount of 
$3367.07 and $5,3.20 taxed costs and accrued inter-
est of $8.37," and it went on to assign the judg-
ment to Michael Starace. It was duly acknowl-
edged and the County Clerk's certificate duly at-
tac hed thereto. 

Mr. Ockford: Where was that executed? 
The ,vitness: It was executed, appar-

ently, in Illinois. There is an Illinois County 
Clerk's: certificate attached. 

Q. So that when this: deed of the Alps Realty 
Company was put on record there was no other 
encumbrance? A. Oh, yes; the Alps deed wa.s put 
on record May 12th and there were the two 1nort-
gages of the Fruit & Produce Acceptance Corpora-
t ion , Si egmund Orbach, and another attachment 
which I failed to point out, of one Sidney Good-
man. The writ was issued March 2d, 1926-no, 
t hat wa s the r eturn day; it was some time in Feb-
ruary-February 23, 1926, for $200, and an assign-
ment of the Armour Fertilizer Works judgment to 
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~Ir. Starace . That was the record condition when 
I found the Alp s deed on record. 

Q. And did you then check up who Michael 
Starace was? A. I did at that time, but I think 
the pl eadin gs admit that Mr. Starace was an officer 
of th e Alps Realty Con1pany? 

The Court: How does that judgn1ent 
against this 1 man enter in to this? 

The vVitness: My record discloses that 
Thomas R. Carobine got title to 107 lots 
by two deeds. ':l1hei first deed was elated Sep-
tember 22, 1925, and that deed conveyed 
nin ety-one lots: in all. The second deed by 
Teresina Carobine to Tho1nas R. Carobine 
was dated J a.nuar'y 26, H)26, and conveyed 
th e remainder, to wit, sixteen, making a total 
of 107 lots . But before those deeds, there 
had issued this writ of attachment of August 
29th, against Teresina. Carobine out of the 
Bergen County Circuit Court at the suit of 
the fertilizer works. 

lVIr. Cella: I think you are in error. The 
asi;dgnment was not on record at the time the 
Alps deed was on record. 

Th e "\Vitness: I didn't say that. I said 
it wa s r ecorded May 20, 19.26. 

The Court : Go, ahead. 
The Witness (continuing) : With respect 

to the first mortgage of $15-,000 1nade by 
Thomas R. Carobine to the Fruit & Produce 
Acceptance Corporation, the record dis-
closed-I think there was a notice to produce 
that mortgage and that is better than the 
re cord. 

Mr. Kepsel: Have you that original mort-
gage here, Mr. Ockford? 
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:Mr. Ockford: There isn't any question 
about it; I think we can agree on that. 

Mr. Kepsel: That that mortgage was a 
demand mortgage that bears no interest? 
vVhere is the original mortgage that we 
asked you to produce to-day? 

Th1lr. Ockford: Here is the original of the 
$15,000 mortgage. 

Mr. Kepsel: Payable on demand without 
interest? 

Mr. Ockford: That is correct. 

Q,. Now, what about the $3,000 mortgage? A. 
rrhe $3,000 mortgage calls for interest at 6 per 
cent., payable quarterly, due on demand. 

Q. I understand it was admitted that no money 
passed on that? A. Yes, hoth admitted that to me. 

Mr. Ockford: I move to strike out that 
answer. He has already testified as to what 
the conversation was, and now he is stating 
what was admitted. That is his conclusion. 

The Court : I understood it was merely to 
identify this mortgage. 

Mr. Ockford: He says it h; admitted by 
both parties that there was no considera-
tion. That is not a question of fact. 

The Court: Suppose we say this: Is the . 
$3,000 mortgage, Mr. Kepsel has jus:t men-
tioned, the one concerning which you say 
Carobine and Robinson told you something 
in regard to the consideration? 

The Witness: Yes, sir. 
The Court: That is what you wanted? 
)Ir. Ockf ord : Yes. 
The Witness: I think I have covered 

everything. 
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Q. Mr. Degheri, are you willing to pay to Michael 
Starace the amount due on his judgment? A. Yes , 

· sir ; I made such an offer in my-I believe in the 
bill of complaint and in my subsequent affidavits 
on the motion to strike out the answer. 

Q. Are you willing to release to the Alps Com-
pany the eighty-four lots on the payment of 
84-lOOths of the judgment? 

Mr. Ockf ord : I don't think the 1natter 
is in the pleadings and I object to it. 

Mr. Kepsel: Paragraph 13 of the bill of 
complaint refers to it. 

Mr. Ockford: On behalf of Carobine I 
' object to the question and ans:wer, and move 

to strike out both, on the ground that it 
could not possibly be binding on the defend-
ant Carobine as to what l\,fr. Degheri wishes 
and desires. 

Mr. Kepsel: I don't know why my oppo-
nent should object if we want to carry out 
this con tract. 

The Court: Well, practically, I don't 
know. It is a matter I will deal with at the 
time I decide the case. I will overrule the 
objection. Anything further, Mr. Kepsel? 
If you find you hav e overlooked anything I 
will give you an opportunity to put it in. 

l\ir. Keps-el: All right; I will rest now. 
Take the witness. 

Oross-e.r1a.11irination by Mr. Oakford. 

Q. At the time the contract of Mar ich 12th was 
signed your brother, Christopher Degheri, was 
pres ,ent? A. Oh, yes; he was the broker in the 
transaction; he was in the office at the same time. 
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Q: Your brother was: paid the amount of his 
commission, according to the contract? A. Oh, 
yes, I gave lVIr. Carobine my check for $400 and 
he, in turn, made his personal check to the order of 
Ch1·istopher Degheri for the comn1ission men-
tion ed in the con tract. 

Q. vVho besides yours ,elf, an<l your brother, and 
)fr . Carobine were present? A. At that time, no 
one else. 

Q. At that time, didn't you hear any talk be-
tween Nlr. Carobine and your brother, as between 
attorney and client, as to the terms of this con-
tra ct-as to the legal effect? A. I don't get your 
()_uestioh. 

Q. At the tiine , of the discuss.ion between you 
three was there any discussion as between atto-rney 
and client as to the legal effect about this con-
tract? A. No, there wasn't any discussion of any 
kind. My brother was there as, a broker of Nir. 
Oarobine, who had talked to Mr. Carabine about 
conveying the lots, and I asked him and Mr. Caro -
bine to come to my office for the pur ·pos:e of draw-
ing this con tract. 

Q. You were present during the entire time when 
the contract was drawn and executed? A. Oh, yes, 
I was there. 

Q. And your brother's. connection with the deal 
at that time was entirely as broker? A. Entirely 
as broker. 

Q. There wasn't any professional advice given? 
A. No, sir. 

Q. And, of course, you were representing your-
self entirelv and did not advise Mr. Carobine one .., 
way or the other? A. No, sir; I was the pur-
chaser. 

Q,. At that time, or previous thereto, had your 
urot her spoken with you with regard to the title? 
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A. No, sir; the on]y thing my brother mentioned 
to me before ~larch 12th, in order to straighten it 
out, was that he had a man named Carobine who 
owned some Cress,kiH property and he thought it 
might be a good buy to buy some, because he was 

10 the broker for Mr. Carobine. I then went over · the 
property and asked my brother wha.t Ylr. Carobine 
was asiing for it. I then made my brother an offer 
which I told him to convey to Mr. Carobine. 

q .. ~Just a moment-- A. I am giving you what 
happened just prior. 

Q .. 'l~he only thing I ask you at one tin1e is an 
answer. You never discussed with your brother 
the title? A. No, sir. 

Q,. At. that time did you know that your brother 
~D . had represented Mr. Carobine as his attorney in 

any matters? A. Not directly. I didn't know the 
full situation at all until quite a time thereafter 
when there began to be some difficulties, and then 
I made an examination of what had happened prior 
to that time. 

Q. fTad you ever seen Mr. Carobine in your of-
fice on visits to your brother? A. I never did; I 
never saw l\lr. Carobine prior to the 12th day of 
1farch, 1926. 'rhat was the first time that I knew 

30 him, aside from my brother teHing me that he had 
some lots. there in Cresskill. 

Qi. Ho_w long had you and your brother practiced. 
law together? A. We don't practice together. 

Q. \Vell, occupy offices, together? A. My brother 
and I occupy two offices and he has the smaller 
one. 

Q. IIow long had you been associated together 
in that way prior to the date of the contract? A. 
Well, my brother occupied a room since the time of 

40 the dissolution of my partnership with Mr. Kepsel, 
which was April, l!=l-25-. . At that time my brother 
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ha d merely a desk room, and since the dissolution 
he took Mr. Keps,el's room and he has · paid me 
rent ever since. 

Q,. Jiad you ever spoken to Mr. Robinson prior 
to the day that the ,contract was made? A. I didn't 
knmv J\fr. Robinson and therefore I didn't speak 
to him prior to ~Iarch 12th. 

Q. Did your brother say anything about Mr. 
Robinson? A. No, sir; had no occasion to. 

Q. But he didn't do it? A. No, sir. 
Q. Had there ever been any correspondence· be-

hveen l\11>. Robinson and yourself prior to March 
12th? A. J)rior to March 12th? I don't recall it, 
sir. 

Q .. What, if anything, was said at the time this 
contract was being prepared, as, to putting some 
condition in the contract with respect to this , real 
estate to be secu1·ed from the Fruit Company? A. 
As I said before, Mr. Oarobine told me that the 
two mortgages were held by the Fruit & Produce 
Company, and I asked him whether he had taken 
that matter up with the F 'ruit & Produce Company 
for the purpose of getting a releas,_._e --

Q1. I am asking you whether there was anything 
said about incorporating in the contract s.ome ref-
erence to the release to be procured between you? 
A. Between Mr. Carobine and myself'? 

Q,. Yes. A. No, there was nothing said at that 
time, whatsoever. 

Q1
• ( By the Court) ':Pher-e was something said 

about getting releases? A. Oh, yes. 
Q. \Vas there anything said a.bout mentioning 

that in the contract? A. If the F'ruit & Produce 
were paid? 

Qi. No; l\fr. Ockford's, question was whether 
there was anything said about putting it in the 
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contract? A. No, there was nothing said about 
that. 

Q. This conversation with :Mr. R,obinson was 
your· :first conYer sa.tion with him? A. Yes, the 
first conver sation I had with him. 

10 Q. Did he say that his company would require , 
besid es, an assignment of the $11500 purchase-
n1oney mortgage? A. He s:aid that that would be 
arrang ed with Mr. Oarobine; that he would prob-
ably t ake all the cash. In other words, Mr. Oaro-
bin e was to turn over all the cash that he was 
to get out of that transaction. 

Q. And he said that could be arranged between 
1\1r. Garobine and himself? A. Yes, but that he 
would have a representative at the closing of title, 

:20 to s.ee that that was carried out. 
Q. No definite figure was arrived at? A. The 

only definite figure that I ,can remember is, that 
he was to get the balance over the mortgage, the 
$2100 ra sh and the $1500 mortgage. 

Q,. Nir. Robins.on didn't state that that would be 
what would be required for his company? A. No, 
no; he didn 't state that. He said it would be agree -
able to him. By his- conversation he told me that 

· he was going to get the balance of the money. In 
30 other words, Carobine wouldn't get anything ex-

cept tl1e $400 deposit. 
Q. Did you and Mr . Carobine discuss the matter 

as to how much of the purchase price would be 
turned over to the Pruit & Produce Company for 
th e real estat e ? A. Oh, he readily admitted to me 
that he wouldn 1t get an y 1noney out of this. He 
said he would be glad if all the lots could be srold 
to pa y off the Pruit & Produce indebtedness ·. 

Q. vVha t I am getting at is, after you spoke to 
40 · l\1r . Robinson did vou call Mr. Carohine's at.ten-., ' 
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t ion to- Yfr. Robinson's expectation about the cash? 
A. No, l\fr. Carobine verified that by going back on 
the tel ephone and speaking to Mr. Robinson. 

Q'. You heard hiln say that? A. Yes., and he 
Yeri:fied my nnders ,tanding with the understanding 
he had with Mr. Robinson. 

Q .. ,vhat, if anything, was said in reference to 
r·educing that reieaS'e to written form? A. Noth-
jng wa s said. I thought I was dealing with gentle-
men. The only thing that entered into my mind 
was to get the amount put into the release for· the 
in dividual lots and release · them from the mort-
ga ge, which was $100, as I said before. 

Q'. ,v as there anything said by you or Carobine 
that would make it necess iary to reduce that agree-
ment to some written form? A. No. As I told you 
before, :Mr. Ockford, it didn't enter my mind at 
all and I didn't mention it that it should be re-
duced to some written form. I took his word over 
the telephone that he would do just as he agreed. 

Q. Of cour se, at that time you had no knowledge 
as to what arrangement existed between Mr. Oaro-
bin e and Mr. Robinson in respect to a release of 
this pr operty? A. Eixcept that before I telephoned 
~fr . Robins on, as I said before, l\ir. Carobine told 
me that he ought to do that, make arrangement to 
r el ease the lots to be sold. 

Q;. You weren't informed as to the terms and 
conditions? A. No, sir ; I was not . 

Q. Yon might reasonab]y suppose that there were 
ter ms and conditions attached to the execution of 
this release? 

Mr. Kepse1: I object to the ques,t.ion, if 
your Honor please, what this. witness might 
suppose . That doesn't enter into this case 
at all. 
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The Court: This , is cros ,s-exa1nination, 
l\ir. Kepsel, and a much wider latitude is 
allowed than on direct examination. I over-
rule the objection. 

10 A. I didn't know, ~Ir. Ockford, what I might 

20 

30 

40 

suppose. 
Q. Didn't you thoroughly understand what he 

told you at that time, tha.t the $15;000 and the 
~M\000 mortgage were the only encumbrances 
against tl1e property? A. That is all Mr. Carohine 
told me. 

Q. And you understood that the $15,000 mort-
gage was a first mortgage? A. Yes, sir; he told me 
to that effect. 

Q. And you believed at that time, and Mr' . Rob-
inson believed also, that the mortgage wa$! a first 
mortgage? 

Mr. Kepsel: I object to what ~fr. Robin-
son believed from this witness. Certainly, 
he is not a mind reader. 

~rhe Court : I am inclined to sus:tain the 
objection, subject to what you might say. 

~Ir. Ockford: I want to thoroughly un-
derstand at this time whether Mr. :begheri 
believed that they were both acting upon the 
belief that this mortgage was ! a first lien 
upon the premises. 

The Court: I understand him to testify 
that he was so informed. 

Q. Now, from what was said by both partie,si 
was there anything that led you to believe that Mr. 
Robinson understood it. was a first lien? 

The Court: I will permit him to answer 
that "yes" or "no." vVas ther 'e anything 
said, 1fr. Degheri? 

A. I don't recall anything being said as; to 
whether it was a :first, second or third mortgage 
by Mr. Carobine. 

Q. I understand, after the contract wasi signed, 
you personally made examination of the title. A. 
Yes', sir; I did. 10 

Q. Did you, subsequently to the execution of the 
contract, discuss at any time with your brother 
Christopher the total encumbrances that you dis:-
covercd in your search? 

l\Ir. Kepsel: 'rhat question has , already 
been answered, your Honor. 

~rhe Court : I understand him to say 
"after." 

Q. After the examination of the title, did you 
then talk with your brothe ,r Christopher in respect 
to what you had discovered? A. Can I object to 
that as: immaterial? 

The Court: No, you are represented by 
counsel; you have S1urrendered your license 
to practice law for the time being. 

20 

Mr. Kepsel: Then I want to object to 
that as immaterial as to what dis,cus,srion Mr. 
Degheri had with his brother after this con- 30 
tract was executed. 

The Court : It is certainly harmless to an -
swer that "yes" or "no." I will overrule the 
objection. 

A. ( Continuing) I did have a discussion, yes. 
Q. vVhat was the general subject of your talk at 

that time after the contract was executed, as: to the 
title? 

Mr. Keps1el: I think I ought to object to 
that, on the ground as immaterial, what he 

40 
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said to his brother about the title. I don't 
know what it has to do with this. 

The Court: I don't; either. It might be 
an admission against interests. There is no 
jury here and I will allow it. 

A. Talk with my brother? 
Q. Yes. A. vVhen I finiS1hed my title examina-

tion, I called my brother into the office and told 
him what I had found. I asked him if he had eve,r 
made a search of this property, and he s1aid he did. 
And I asked him whether his : S•e.arch had ever s1hown 
up a couple of attachment suits, and he s,aid, "No, 
I don't recall that my search disclosed that." 
"vVell," I said, "for your informatio,n now, 1ny 

20 search shows that on August 29·, 19126, this writ of 
attachment issued at the S1Uit of Armour Fertilizer 
Works," and I saysi, "in February of this year, 1926, 
there was : an attachment by Goodman." "vVe11," 
he says, "I knew about the Goodman attachment, 
but I didn't know about the Armour Fertilizer at-
tachment," and it wasn't until I called his: atte •n-
tion to it there that he knew about it. 

Q. And I unde ,rstand you to say that your 
brother at that time told you that he had made a 

30 search for Mr. Carobine, or for the mortgage com-
pany? A. I don't recall that he said for him; he 
siaid he made a title examination for somebody, 
either of the two. 

Q. Or both? A. It might have been both; 1 don't 
know. 

Q. But from what he siaid you understood- A. 
That he had made an examination of the title some 
time before. 

Q. And had made · it without disclosing the 
40 Armour attachment? A. I didn't know it at that 

time; I saw it subs 1eque ·ntly. The first time · I talked 
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with my brother he didn't know anything about it, 
but afterwards he found out that that was so-
after going into it. 

Q. And then after you discovered the existence 
of this prior judgment or prior attachment lien did 
you then talk to Mr. Robinson? A. No, I didn't talk 
with l\ilr. Robinson until-oh, I should say it was--
well, he called up several times-. he called up sev-
era l times: in the month of April and wanted to 
know how the title was coming along. 'rhat is what 
I recall-called up several times in the month of 
April before the 30th, two days before th(l time set 
for closing. 

Q. You say he called up on April 30th? A. I 
had a conversation with him on April 30th. He 
may have called the day before; I don't know. 

Q. On any of those occasions you talked with 
Mr. Robinson did you tell him it was discover~d 
that this attachment exis11:€d prior to his mortgage? 
A. I did not, sir. 

Q. Did you ask Mr. Robinson to as,sist. you in get-
ting Carobine to go through with his contract? A. 
Yes, I did. 

Q. Do you remember what he said to you? A. It 
was shortly after the 30th of April, when Mr. Caro-
bine did not put in an appearance, that I went to 
see Mr. Robinson personally. I had told Carobin€ 
that it was his duty to tell Mr. RobinSion the record 
condition as I found it, and Carobine was just 
afraid to do so. I told him several times, and said 
if he didn't do it I was go,ing to do it. He said, 
"Don't do that now; you will get me in bad." He 
said, "Be a good fellow; you know what kind of a 
man Robinson is; he has got a club over my head 
and he will sell me out." And I threatened Caro-
bine several times, a.nd told him, "You ought to 
nrnke a. clean breast of this thing and tell 1\!f r. 

10 

20 

40 



GS 

Bernarrd JJ!l. Degheri-PlaintifJ-OroS's ·. 

Robinson as I have stated." And so I told him the 
latter part of April if he didn 't do it I would do it; 
and in the early part of lVIay I did see Mr. Robinson, 
but b€fore that time 1\1:r. Carobine had seen him and 
told him. 

10 Q. How do you know that? A. Robinson s:a.id 
Carobine was: in and told him about it just previ-
ous thereto, I think it was a day or so. Probably 
he beat me over there by a day. 

Q. Your brother hadn't re,ques.ted him not to tell 
1\tlr. Robinson? A. Oh, no. As1 soon as I found out 
the situf1tion, that my brother had certified the 
title, I imm ediately naturally became interested in 
the welfare of my brother to see what could be done 
to assist hiin, as well as to assist me, but it was 

20 principally for the interest of my brother that I 
went over to see lVIr. Ro bins.on. 

Q. And in doing so, did you talk to Mr. Robin-
son at your br'Other's request? A. vVell, not exactly 
at his request, but on my own initiative, if that is 
what you mean. 

Q. You had not only a desire, not only because 
you wanted to get your own contract through, but 
you wanted to assist your brother as far as, you 
could? A. There wasn't any anxiety; I didn't know 

30 · as I had any fear. 
Q. Did you and your brother go together? A. I 

don't recall. 
Q. You are quite sure that the conversations back 

and forth with Mr. Robinson alone about the exist-
ence of the lien was toward the latter part of 
April? A. No, I didn't say that; the early part of 
May. 

Q. The last date fixed for closing? A. No, not 
the last day fixed for closing; the early part of lVlay. 

40 .:The last day fixed for cloS1ing, 1\Ir. Robinson knew 
about it. 
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Q. But you understood he knew about it the day 
before you to1d him? A. Yes. 

Q. That would be the early part of May? A. Yes, 
as near -as I can recall. 

Q. Did you at any time give to Mr. Carobine any 
suggestions with respect to bonding this lien? A. 
As I was: a.bout to say before, Mr. Carobine came 
over on the- 15th of April and pleaded with me to 
help him. 

Q. ·vv on't you please confine your testimony to 
answe ·ring my questions? A. vVell, I should think 
you would want the facts. I can't answer that ques-
tion "yes" or "no." 

Q. Did you talk with him, yes or no, about giv-
ing a bond? A. He requested 1ne to s:ee what I 
could do with such a. proposition. 

Q. All right; go on. A. vVe11, I have answered 
your question, I think. · 

Q. In connection with that, did you s1ay any-
thi ng about bonding the lien? _ A. No, it was his: 
sugges :tion that I mention something that could 
be do!le, and I told hiln the only two things that 
could be done was to pay it off, or if somebody 
would be foolish enough to do so, to put up a bond; 
that those were the only two things that could be 
done . 

Q. Did you tell Mr. Oa.robine that you could 
prob ably procure such a bond? A. I told him I 
would try and help him out. 

Q. This Orbach matter is: the first matter wherein 
you represented Mr. Oarobine as1 his attorney? A. 
Yes, the first and only matter. 

Q. And, so far a.s you knew, at that time your 
brother had never represented him as attorney? A. 
I mean later he hadn't represented him-up to the 
15th of April, when we had this talk about what 
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the record disclosed, Mr. Carobine to1d me every-
thing that he had been represented in by Ihy 
brother; that he had represented him several times 
in the clos,ing of con tracts. 

Q. Your connection with this Orbach matter 
lU was rather against your desire? A. Yes, as I said 

before, it was only when Mr. Carobine pleaded to 
help him out that I did anything to ·help him. 

Q. This $500 fee that you spoke about, I under-
stand was :fixed as your fee before you represented 
him? A. I didn 't exactly :fix it; we agre-ed to it. 
He asked me what I would want for my services, 
and I told him, in view of what he would get, that 
is, $21,000, my fee would be $500; and he said that 
would be satis.factory to him. 

.:20 Q. That was for your services in the Orbach mat-

40 

ter? A. Yes. 
Q. Suit or no suit, no, matter what? A. That's 

the idea; I had to take that chance. 
Q. Do you remember the name of the man who 

came over to represent :Ylr. Orha.ch? A. A Newark 
lawyer by the name of Fisher. 

Q. And did you tell that attorney that the memo-
randum being informal and calling for a formal 
contract the matter was called off because your 
client didn't want to go ahead with it? A. That 
was one of the rea.sons. 

Q. And you would s,end ba.ck the depo ,sit check? 
A. Yes. 

Q. That was all that was necessary to rescind? 
A. Yes, that was. an. 

Q. Did you notify Mr. Robinson of the respective 
dates as you went along? A. Mr. Robinson com-
municate ·d with me prior to April 15th and after 
April 15t h, and he was notified that the closing date 
was adjourned to April 30th. 
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Q. vVhat did he say? A. He didn't say anything 
except that he was going to be represented _, that's 
all . 

Q. You didn't call upon him for the execution of 
any formal release of any kind? A. Well, I had en -
gaged, in the meantime, my brother Christopher to 10 
dra w up the neces ,sa.ry papers to release the mort-
gages; and Carobine had told my brother to make 
up a d€€d and give it to me, and that, I think, was 
done; and those papers are in the :file. 

Q. Executed? A. Not executed; drawn. 
Q. You never went to Mr. R,obinson about this 

matter or made any appointment? A. He was to 
come to my office or to have some representative be 
there a.bout it. 

Q .. You know nothing a.bout that? A. Oh, yes, QO 
the 30th. 

Q. Subsequent to April 30th. A. Subsequent to 
April the 30th he knew that matter was set down 
for :M:ay 10th. I saw Mr. Robinson personally prior 
to l\1ay 10th and told him that I had written Mr. 
Car obine calling upon him to be present May 10th. 

Q. ,Vell, prior to that time Mr. Robinson ha.d 
alr eady inf orn1ed you, had he not, that he didn't 
think he was called upon to execute any releases, 
in view of the discovery that the n1ortgage was in 30 
jeopardy by reas ion of prior liens? A. No, he wasn't 
at all worried. about that. He says, "I have $18,000 
in mortgages here a.nd all that is due 1ne is 
$13,000"; he wasn't alarmed at that at all. 

Q. He told you that that would have to be 
st raighten ed out before relea.s:es were given? A. 
No, he didn't mention anything like that. 

Q. Did you see Mr. Robinson after May 10th? 
A. I don't recall that I saw :Mr. Robinson after 
that time. No, I think the last· time I saw l\1r. 4.0 
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Ro binson was at his office in New York when I 
went over, prior to May 10th; and I told him that 
I had sent Mr. Carobine that letter, calling upon 
him May 10th to close the title. 

Q. Did you talk with him on behalf of your 
brother? A. I may have; I am not sure. I 
wouldn 't want to tie mys1elf down to that. 

Q. You don't know what transpired between 
Mr. Robinsion and your brother as to making out 
thi s prior lien? A. No, I don't know what hap-
pened to that. I know my brother brought in for 
1ne to see several letters : that lVIr. Robinson had 
sent to him, and I naturally was very much inter-
ested in what had happened so as to assist my 
brother in any way if he had n1ade a mistake. That 
is all I was in teres ited in. 

Q. Going back for a moment: At the time this 
contract was made what was s1aid by anyone pres-
ent a.s to the amount of as:sessments and taxes you 
·agreed to pay? A. Mr. Carobine said that he had 
received froin O'Brien, the tax collector, a list of 
ass ess1nen tsi some time pnwious thereto, and I think 
we all agreed to something like $600, or $594, or 
something like that-around $600. 

Q. And there wasn't any reason for omitting 
fro1n your contract a statement of what the maxi-
n1um of those taxes were to be? A. Not the taxes ;;, 
just the as:ses.sments. I didn 't see that it n1ade 
any difference. 

Q. It made a difference if it was over $600? A. 
I wa s willing to take his word and my brother's 
word. 

Q. But it was understood at that time it ·was, 
only $600? A. I understood it to be about $600. 

Q. And your brother unders itood it? A. I pre-
sume so. 
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Q. He was present when that was brought up? 
A. Yes. 

Q. And do I understand that you and lVIr. Caro-
bine ~t that time agreed that the purchase price was 
appr oximately $4600 and was inade $4,000 because 
of the assessments you were to pay? A. No, that 10 
wasn 't the agreement, Mr. Ockford. We were not 
concerned with any assess 1ments. in the purchase 
price. I was. to pay $4,000 and to pay whatever 
asses sments then~ were on the property. That was , 
our agreement and that is: what the contract states. 

Q. ,v asn't there something siaid by Mr·. Carobine 
at that time that he was selling for $4600? A. Oh, 
no, just that agreement, l\1r. Ockford. 

Q. During the time between the date of the con-
trac t and the last date fixed for closing · by your 20 
noti ce, l\1r. Carobine, on a number of occasions, told 
you that he didn't have the money to discharge this 
prior lien, didn't he? A. Oh, yes. 

Cro1Ss-ea:a,mina ,ti .on by Mr. Cella ,. 

Q:. l\fr. Degheri, you made application before 
Vice-Chancellor Fielder that this be stayed--

Mr. Kepsel : I object. The papers speak 
30 for the1nsielves1. We will give you your 

money right now. 
The Court : Go ahead; I will permit you 

to cross-examine him. 
Mr. Keps ,el: The bond has not been put 

up yet. I will put that on the record. 
Mr. Cella: All right; I have nothing 

more. 

R edirect ea:a,mina ,tion by Mr. K ep,sel. 

Q. When you spoke to l\1r. Robinson, or, rather, 
when this agreement was made with Mr. Robinson 

40 
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about releases, did he annex any terms and condi-
tions to the giving of those releases? 

Mr. Cella: I object as leading. 
The Court: I will overrule the objection, 

because it is not leading in the sense that it 
indicates what counsel wants him to say, 
and the question ought to be answered by 
"yes" or "no." 

A. I think I have covered all the terms and con-
ditions that were asked at that time. 

Q. ,v ell, did he say he would give the release 
because these were first mortgages? 

l\1r. Cella: I object on the same ground. 
The Court: Yes, that is equally leading. 
l\1r. ICepsiel: vVell, that is all. 
The Court: I said if you found anything 

that you overlooked in your direct I would 
permit you to ask hin1 after the cross-exam-
ination, to save time. Have you anything? 

Mr. Kepsel: No, not that I can recall 
now. 

THE COMPLAIN ANT RE 1STS. 

DE1FEINDANT CAROBINE'S CASffi. 

CHRISTOPHER S. DEGHERI, sworn on behalf of de-
fendant Carobine, testified as follows: 

Direct ema,mina ,tion by Jl![r. Ockford. 

Q. You are a member of the bar? A. I a1n. 
Q. Attorney and counselor at law? A. Attorney 

at law. 
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Q. vVhen were you ad1nitted? A. 1920. 
Q. And your office is where? A. 921 Bergen 

Avenue, Jersey City. 
Q. Been there since about when? A. Oh, 1920 

or 1922. 
Q. I show you what purports to be an abstract 10 

of title and ask you if you signed that? A. I did. 
Q. And delivered it to the Fruit & Produce Ac-

ceptance Corporation of New York? A. I did. 

Mr. Ockf ord: I ask that that be marked 
in evidence. 

Mr. Keps:el: No objection. 

(The same is marked "Exhibit D-1.") 

Q. Do you know when that was delivered to Mr. 20 
Robinson, of the Fruit & Produce Acceptance Cor-
poration? A. Tha.t was delivered, I think, soon 
after the abstract-I think the day after I sent it 
to Mr. Robinson ; I think it was. 

Q. The day after the date of the certificate? A. 
Yes. 

Q. That was delivered in connection with the 
execution of the $15,000 mortgage, was it not? A. 
Yes, it was. 

Q. Do you reme -mber that the mortgage was exe- :w 
cuted in September? A. Yes, September 22nd, 
1925. 

Q. Did you have a.nything to do, with the closing 
of that mortgage trans:action, whereby the mort-
gage was given as security from Mr. Carobine to 
the Fruit & Produce Acceptance Company? A. 
Yes. 

Q. You drew the papers? A. I drew the neces-
sary papers, yes. 

Q. You were the only attorney in the transa.c-
ti on? A. The only one. 

40 
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Q. Representing the lender, the mortgage com-
pany, being paid by the borrower? A. Yes, sir. 

Q. ,vhat was the reason, if there was any, for not 
furnishing the abstract at the time the 111ortgage 
was placed? A. vV ell, really no reason at all. 

Q. It was six weeks, later ; was that the usual 
office routine? A. No, it isn't October 3rd. 

Q .. About a week or two weeks, then? A. That' s 
all it was. 

Q. I show you a deed frmn ~reresina Carobine to 
Thomas R. Carobine; is that your signature as wit-
ness and as attorney at law in taking the acknowl-
edgment? A. Yes. 

Q. Is that a part of the same transaction? A. 
It is. 

l\iir. Ock:ford: I asik to have it 111arked in 
evidence. 

( The same is: marked "Exhibit D -2.") 

Q. You represented the same party in connection 
with the $3,000 mortgage? A. I did. 

Q .. Any additional certificate of title given? A. 
None was requested. 

Q. None was -given, then? A. No, sir. 
Q. I show you the $15,,000 111ortgage, witnessed 

by you, and the acknowledgment taken by you, was 
it not? A. That's right. 

Mr. Ockford: I offer it in evidence. 

(Admitted and marked "Exhibit D-3.'') 

Q. And the same is true of the $3,000 mortgage 
I now show you? A. That's right. 

Mr. Ockford: I offer that in evidence. 

( The same is marked "Exhibit D·-4.") 
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Q. Do you recall the circumstances of the exe-
cut ion of the $3,000 mortgage? A. I uo. 

Q. Was that a part of the original transaction? 
A. It was not. 

Q:. Separate transaction? A. Separate transac-
tion . 

Q. Did you receive payment for your services. in 
connec tion with the $3,000 111ortgage transaction, 
from Mr. Carabine? A. I did. 

Q. Did you represent Mr. Carobine in any other 
matters besides these two? A. Oh, yes, I did. 

(,l. When did you represent him next? A. I met 
Mr. Oarobine for the first time in April, 19125. On 
that occasion--- · 

Q. Never mind any extended answer; I just want 
to fix the date. vVhat was the nature of the first 
matter in which you represented him? A. I drew 
tip the necessary papers in closing the title for hhn 
to a party by the name of Webber, two lots. 

Q. Real estate matter? A. Yes. 
I 

Q. And you continued to represent him down 
to what time? A. Down to August, 1925. 

Q·. vVhat was the occasion of your last represienta-
tion? A. I r·epresented Mr. Carobine in regard to 
selli ng two lots on 4th Street in Cresskill to a ~1r. 
Slocum. 

Q. Did you represent him at all in 1926? A. 
Yes, in the Goodman attachment. 

Q. When was that? A. That was in February, I 
th ink, 1926. 

Q. Did you appear for him as attorney in that 
case? A. Not personally, no, I did not. 

Q. But you took care of it for him? A. I did. 
Q .. Now, in connection with this contract between 

Bernard Degheri and Carobine, of Ma.rch 12th, did 
you represent Mr. Carobine as his attorney in that 
matter? A. Mr. Carobine came--
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Q. Can't you answer "yes" or "no"? A. No, I 
didn't; I wa.s the broker in the transaction. 

Q:. And you were not the attorney? A. Oh, no. 
Q. You didn't advise Mr. Carobine, as his legal 

adviser at all? A. Oh, no, I was only getting $200 
for the commission. 

Q. When did you :first learn of the existence of 
the Armour attachment lien on this property, l\1r. 
Degheri? A. In April of this year my brother 
came to me, after corning from Hackensack--

Q. ,vait a minute now. April, 1926? A. Yes. 
Q. From your brother? A. Yes. 
Q. That is the :first you knew about it? A. The 

:first I knew. 
Q. You were present when the contract of March 

12th was made? A. I was-. 
Q:. And you received $200 as broker for your part 

in the transaction? A. Yes, sir ; personal check 
from Mr. Carobine. 

Oro8s-exarniination by Mr . Bernard M. Degheri. 

Q .. Mr. Degheri, Mr. Ockford asked you if you 
appeared for Carobine in 192-6., and you said in the 
Goodman attachn1ent; that's right, is it? A. Yes, 
I did appear. 

Q. And he asked you if you represented him, and 
I believe · your answer was that you didn't repre-
sent him personally? A. No. 

Q. Did you :file a notice of appearance for the 
defendant? A. I did. 

Q. In whose name? A. In my own name, 
Christopher Degheri. 

Q .. And did you receive any compensation for 
services in that matter? A. I did. 

Q. How much did you receive? A. $25 from 1\fr. 
Carobine. 
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Q. How was that paid? A. That was paid by 
check of Mr. Carobine. 

Q .. Now, you also represented Mr. Carobine in 
closing the $3,000 mortgage transaction in March, 
1926, and you were paid for that matter by whom? 
A. Mr. Carobine. 

Q. How were you paid, by cash or check? A. I 
was always paid by check, always. 

Q. And you billed l\fr. Carobine · in whose name? 
A. In my own name. 

Q. Were you authorized at any time to sell any 
of these lots that :Mr. Carobine owned? A. I was. 

Q. When were you so authorized ; for the :first 
time, I mean? 

1VIr. Ockford: This- is new matter, your 
Honor. I don't object to it, hut I want to 
cross--examine on it. 

Mr. Degheri : If your Honor please, I 
don't think it is new matter. I asked him 
whether he represiented Mr·. Carobine jn any 
other matters in July, 19·26, and I under-
stood him to say that he did. 

Mr. Ockford: I just want it understood 
that it is new matter, that's all. 

The Court : I think it is, Mr. Degheri ; 
and if you examine him along that line I will 
permit Mr. Ockford to cross-examine along 
the same line. 

:M:r. Degheri: Q:ues:tion withdrawn. 

Q. You say you represented Mr. Carohine 1n 
1925, in certain title closing; is that right? A. 
Yes. 

Q. And the :first one I understood you to say was 
Webber? A. ,vebber, yes. 

Q. And you drew the deed from the seller to the 
purchaser in that transaction? A. I did. 
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· Q. And who was the seller in that transaction? 
A. ~reresina Carobine. 

Q .. Nlr. Carobine's mother? A. Yes,. 
Q. And 1\ilr. Carobine acted in what capacity for 

his mother? A. As attorney. 
Q:. As attorney for his mother? A. Yes. 
Q.. And he closed the deal and you would get the 

deed signed by the 1nother ; is that right? A. Yes, I 
would. 

Q. Was he present at that title closing of 
Webber? A. Yes. 

Q. VVhere was it closed? A. Over in New York 
at Mr. Carobine's office on West Street. 

Q. How many lots were there? A. Two Jots. 

Mr. Ockford: I object to the witness 
stating how many lots, as immaterial. 

Mr. Degheri : I am going to show by this 
witness that he sold for his mother lots in 
the same tract for less. than or about the 
same sum, as I have already shown by the 
other contract that he sold eighty-four lots 
for the sum of $15,000, which would be· on 
an average of $178 a lot. 

Mr. Ockf ord : And also new n1atter. 
The Court: If it has something to do. with 

the value, all right. 

Q.. rrwo lots, did you ~my? A. Two lots. 
Q. ,vhere were those two lots in connection with 

the property contracted for by him? A. Those two 
lots Nir. Webber contracted for were on 3rd Street. 
Those were approximately two blocks away from 
the lots you are concerned with. 

Q. What was the consideration of those two lots 
sold to 1\Ir. Webber? A. $175 a piece. 
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Redi reC't emamiina.tion by JJI r. Ockf orcl. 

Q. Did you ever see the premises in question? 
'\Vere ·you ever on the property? A. Why, Nir. 
Ockf ord , I live th~re. 

Q. You are the · man we want, then. Show us on 
this map, which is a map of the premises, I believe, 
wher e the two lots are that you have just spoken 
of as being sold to Mr. ,vebb er . A. Here is the 
mai n str eet in Cresskill and here is 3rd Street, and 
I think the lot numbers were 81 and 82. They wer e 
l'ight in thi s location dght here. Here is 81 and 82. 

The Court : That is to say, they were on 
3rd Street between Mag'nolia and Madison? 

Q. That would be the west side of 3rd Street? 
A. Yes. 

Mr. Kepsel: You may as well show where 
you live. 

The Witness: Up here on l\lagnolia Ave-
nue, between Jefferson and 8th Street. H ere 
is J effers:on and here is 8th, and my hou se 
stands on tho se two lots, 785 and 786. 

Q. ,vith respect to lot 782 which were the nearest 
of the thr ee lots included in the • lots sold to your 
brot her? A. The Jots right here, 1, 2, 3, 4, 5, 6, 7, on 
th is, easterly side of 5th Street. 

Q .. Those are th e nearest of the twenty-three to 
these ? A. Correct. 

Q. Of course, 3rd Street is not considered as de·-
siI·a ble as 5th Street? A. It is the same thing 
there , unimproved streets, Mr. Ockford. 

Q:. As to the lay of the ]and; it is low down 
around 3rd Street? A. No, it is the same level. 
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Q. For residential purposes, would you say these 
nearest lots are about the same as on 3rd Street 781 

' and 782? 

Mr. . Degheri : I object to that as not 
proper cross-examination. 

Mr. Ockford: This was introduced as a 
matter of comparison, and I a1n simply ask-
ing him how they compare. 

The Court : He hasn't yet asked what 
value he has placed upon them and I don't 
understand that he is going to. 

Mr. Ockford: No. 

Q:. IIow do they compare? 

Mr. Degheri: I object. This man is not 
an expert on that. 

Q. I-low did these lots 81 and 82 compare with 
the lots you have indicated on 5th Street, as to · 
elevation and street improvement? A. About the 
same. 

Q. Is there any difference in the whole tract as 
to levels? A. Some lots are higher than otherS1, 
yes. 

Q. Where is the difference? A. Below 2nd Street 
' they call it the Kill, are the lowest and the lots 

down around here on 2nd Street are quite low. 

Mr. Ockford: I would like to have this 
map marked in evidence. 

Mr. l{epsel: No objection. 

( The same is marked. "E~hibit D-5.") 

Q. Do you remember the terms and conditions 
of the ,vebber sale? A. I do. 

Q. vY as it all cash? A. All cash ; yes, sir. 
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Q. And the purchaser to pay assessments? A. 
'rha t 's right. 

Q. In addit ion to $175,? A. Yes,. 
Q. You don't know what the amount was '? A. 

I don't recall. 

R,ccross-emarnina,tion by LlJf.r. Kepsel. 

Q. 'l'he vVebber sale was for two lots? A. Two 
lots , yes. 

THOMAS R.. 0AROBINE, sworn on behalf of the de-
f en clan ts·, testified as follows : 

Dir eot exarnin ,aUon by J,f r. Oakford. 

Q. Where -do you live? A. 1406 Townsend Ave-
nue, The Bronx. 

Q .. And where is your place of business? A. 339; 
rn:ast 102nd Street. 

(,Ji. New York City? A. New York City. 
Q. vVba t busines ·s are you engaged in? A. 

,v holesale fruit and produce business. 
Q·. Ilow long have you been in that line of busi-

ness? A. Seventeen years. 
Q. Are you engaged in any other line of bu9i-

ness ? A. No, sir. 
Q. Prior to March 12, 19·26, the date of your 

contract with 1\fr. Bernard Degheri, when did you 
first discuss with anyone the sale of the twenty-
three lots to 1\fr. Bernard Degheri? A. I discussed 
the matter with Christopher Degher-i. 

Q. About how long prior to the 12th did you 
first talk with Mr. Christopher Degheri about 
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selling him lots? A. I don't exactly remember, but 
it was: during the winter months. I told hhn any 
time he got any customers to let me know. 

Q. That ·would be the winter of 19125? A. 1925, 
yes. 

Q. W a.s l\fr. Christopher Degheri at that time 
your attorney in any matter? A. ,vHh regard to 
the se lots I had in Cresskill. 

Q. Did Mr. Christopher Degheri represent you 
in any legal capacity prior to the time you con-
sulted him ·with regard to these lots.? A. J us:t 
drawing up some deeds as I sold the lots, one or 
two at a time. 

Q. ,Yas the "iYebber sale the first sale of any of 
the lots? A. Yes1, sir. 

Q.. vVhen did you first meet 1fr ·. Bernard De -
l . "? A T g ien. . he day I went over to make the con-

tract for the twenty-three lots. I don't remember 
the date. 

Q:. And who introduced you? A. Christopher 
Degberi. 

Q. vY.ere you present in :Mr. Degheri's office 
when the contract ,vas : drawn or prepared for sig -
nature? A. Yes, sir. 

Q:. (By the Court) Was that the first time that 
you had met Mr. Bernard D·egheri? A. Yes, sir. 

Q. Had you ever been in the office before to see 
~lr. Christopher Degheri? A. No, stir. 

Q. '\Vhere had you seen him in connection with 
the matter? A. In my office. 

Q. 'J'he transaction in S.eptember, 1925, whereby 
Jou executed a mortgage to the Fruit & Produce 
Company, took place where? A. In the Fruit -& 
Produce Acceptance Corporation's office. 

Q. ~Ir. Degheri represented the , parties r? A. 
Yes, sir. 

85 

Thornn8' R. Cairobine-For D 1eifendants-Direat. 

Q. And ,vho represented you in that matter? A. 
He represented me. 

Q. You paid him? A. I paid him, yes. 
Q,. Do you recall receiving a deed from your 

mother for the property about the same time you 
made the first $15,,000 mortgage? A. Yes, a few 
days before. 

Q. Christopher Degheri represented you in con-
nect ion with that deed? A. Yes, sir. 

Q. And in connection with the $3,000 mortgage 
Mr . Christopher Degheri r·epresented you? A. Yes, 
F-lir. 

Q·. At the time that the contract of March 12 
was being prepared what, if anything, was: being 
1-mid by you or either of the Degheris then pres:e·n t, 
as to the Armour attachment suit? A. There was 
nothing said when the contract was drawn. 

0 .. AnvthjnO' said before the contract was . ... i:, 

drawn? A. No, nothing at all. 
Q. vYhen was there any talk about the Armour 

attachment? A. I-i"our or five davs after the con-- - . V 

fract was drawn. 
Q. Before we come to that, I want to ask you 

about a release of the premises from the two mort-
gages held by the Fruit Company; was 1 there any-
thing said about that at the time the contract was 
being prepared'? A. Well, I owed the money to 
the Fruit & Produce Acceptance Corporation, and 
whatever moners I derived from the sale of the 
lots was to go to the Fruit & Produce Acceptance 
Corporation. 

Q. ,v en, at the time this contract was being pre-
pared was that matter discussed by you and ~Ir. 
Degheri? A. Yes, sir. 

Q. And was there a conversation with Mr. Robin-
son at that time over the telephone? A. Yes, sir. 
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Q. Did you show him this contract before you 
signed it? A. No, sir. 

Q. vVas it drawn up and sjgned in a continuous 
seS'sion? A. Yes. 

Q. ,vho was present besides yourself? A. Mr. 
Christopher Degheri and s.ome other young fellow 
that took the acknowledgment-took my nan1e. 

Q .. \Vas Bernard Degheri present? A. YeSi, sir; 
he was present. 

Q. Had yon spoken to ~fr. Bernard D·egheri 
about the matter at the time you met ther ·e and 
the contract was drawn? A. I had spoken to him 
over the telephone. 

Q.. \Vas there any diS'cussion as to the price? A. 
vYhy, the price set was $4,000 for the twenty-three 
lots, and he told me that-that is, Christopher De-
gheri told me that he had gone over to see Mr. 
.Bryan, the tax collector. 

~Ir. Degheri: I think I should object to 
any conversation tl1at may have been had 
with Christopher Degheri. He is not a 
party to this action. Can he in any way 
bjnd me by what he may have said? 

'11he Court: What do you say to that, Mr. 
Ockford? · 

l\Ir. Ockford: vVell, I don't know. It de-
pends somewhat upon ·whether he later ' on 
communicated it. The witness isi going 
back instead of forward. He is coming to 
it now ., that Mr. Bernard Degheri waS: pres-
ent when the contract was being prepared. 

Q'. 'iVhat was. said about the price? Never mind 
what talk you had previously. A. The price was 
a good price, and I should sell it because the as-
sessrnen t would be $1500, which would make it 
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$5500, and I should take it, and the fir·st mortgagee 
was pressing me for the money, and thinking that 
the ass.essment was $1500--. 

Q .. At the same time that that matter was 
talk:ed over was it in the presence of Bernard 
Degheri? A. It was the same day. 

Qi. Chris,topher did the talking about that mat-
ter? A. Yes.. 

Q. Did you or did you not at that time know of 
the existence of the ArmouJ" judgn1ent, or Armour 
attachment lien? A. Yes, I did know. 

Q. Anything said about it that day? A. I had 
a case against the Armour Company and the case 
was, pending, and I said, "I expect this trial to 
come UJ} anyway and we will wait a while before 
we will close the contract." So Mr. Bernard De-
gheri insisted that this thing be closed. He sug-
gested that some friend of hi8 : get me a bond and 
put up the bond, and I said I would get the bond-
put up a hond for double the amount. And then 
we found out that we couldn't find any--

Q. "\Vell, never mind about that. 
Q. ,¥hat, if anything, was said before you did 

that about putting it in the contract? A. Nothing 
was said about putting it in the contract. 

Q. Did you say anything as to the amount of 
the c]aim of the Armour Company against the 
property? A. Yes, $3200. 

Q. "\Vl10 telephoned Mr. Robinson, you or Mr. 
D0gheri? A. l did. 

Q. Did you speak with him? A. I spoke to l\Ir. 
Robinson; yes, sir. 

Q. And then 11r. Bernard D·egheri also spoke 
with him? A. Yes, sir. 

Q. Anything said by you, or either of the De-
gheris-, at that time about putting in the contract 
itself some reference to what the terms of the re-
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lease \Vould be if released by Mr. Robinson's com-
pany? A. I don't remember, because Mr. Robin-
son and ::\'lr. Degheri talked it over and I thought 
th ey had agr ·eed between themselves as to what 
,va s going to happen. 

Q. What did Mr. Robinson say to you at the 
time you spoke with him as to what he waS! willing 
to do by way of releasing the · lots.? A. I told Mr. 
Robinson that I was going to get $4,000 for the 
lots a.nd that I was getting $2500 cash and $15.00 
mort gag e, and then Mr. Robinson was willinO' that 

b 
the fir st mortgage would be turned ov-er to us. I 
wasn 't getting anything out of it. The o·nly money 
I was getting was enoug·h money to pay the taxes 
on those lots, which was , $200, because $2'00 I had 
to give back to Christopher Degheri, the broker. 

Q. At that time, or· any time prior thereto, had 
you told l\1r. Robinson anything about this. Armour 
claim? A. I never told lHr. Robinson about it. 

Q. After the contract was signed, did you talk 
with l\.Ir. Bernard Degheri about the bond that he 
thought he could get s:omeo-ne· to, put up and release 
the attachment? A. Yes. 

Q. How long after the contra .ct was signed did 
you speak with l\ir. Bernard Degheri about it? A. 
vVell, it was three or four days afterwards when 
l\lr. Bernard Degheri found out that this attach-
ment was on the lotS!, and so I said, "For your 
brothe1··'s, sak e and my sa.ke, help me out." 

Q. vVhere did that convers iation take place? A. 
In his office. 

Q. ,vhat else, if anything, was said as to how the 
attachment was to be taken care of? A. vVell, we 
couldn 't get a bond, and so I was trying to raise 
the money to pay the attachment so I could sell 
the lots and we couldn't get the money, and I went 
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to s.ee a man in N-ew York, a Mr. Vero, and he said 
he would help me out. 

Q. vVell, coming back to your conversation with 
Mr . Bernard Degheri, you said siomething about 
;your sake and his brother's , sake; now just what 
was sajd between you and Bernard Deg·heri as to 
th is attachment? vVhat did you ni.ean by your s.ake 
nnd his brother's sake? A. vVell, his. brother had 
made an error in issuing this bond or mortgage 
wit hout putting anything in about this attachment. 

Q. ,vas , that mentioned or talked about? A. 
That was talked about afte ·rwards, because he had , 
made an ,error in not finding this , attachment. I 
ctidn 't know it at the time-didn't know of the at -
ta chment when my moth er gave me the · lots,. 

Q. You did know tlrnre was a suit pending? A. 
I did know there was a. suit pending, but I didn't 
know that the Armour Company had gotten an at-
ta chment on the lots. 

Q. Mr. Christopher Degheri did not · know, be-
cause he had already made a ·search? A. Yes. 

Q. 1\1r'. Bernard Degheri didn't know it until a 
few days after the contract had been signed? A. 
No, sir. 

Q. Did you tell l\Ir. Robinson about it? A. No, 
I didn't need to tell :Mr. Robinson. I was trying 
to raise the money. I didn't want to hurt his feel-
ingS'; I didn't want him to think I was getting a 
mortgage on his1 property that was already at-
tached. 

Q. 'l.1he a.greemen t was that his mortgage was to 
be a first mortgage? A. Yes. 

Q. ,vhat did you say to 1\ilr. Bernard Degheri 
and what did he say to you later on in regard to 
the passing of title? Did you have any talk with 
him as to what you intended to do, or did he tell 
you what he intended to do? A. vVell, we spoke of 

10 

20 

30 

40 



10 

20 

30 

40 

90 

Thoma ,s R. Oarrobin,e-FQr D'efenda.nts-Direot. 

trying to raise the money to pay off this attachment, 
and I couldn't raise the money, and he said, "I have 
a man that wiJl buy the balance of your lots"-
some man by the name of O'Toole, the same man 
that was · buying the twenty-three, lots ,. 

Q. vVhat do you mean; something was said about 
that before? A. I understood that the first twenty• 
three lots were to be sold to a man by the name of 
O'Toole. 

Q. Did you know who he was? A. No, I didn't. 
Q. Did anyone tell you who he was? A. Just 

told me he was a man in business in New York 
and that Bernard Degheri was representing him. 

Q. vVas that told to you prior to the con tract be·-
ing signed? A. Y esi, sir. 

Q. vVas it communicated to Mr. Robinson at anv 
time? A. Yes, I told Mr. Robinson about it. · 

Q. Did you talk to him in Mr. D,egheri's office 
when the contract was being prepared? A. I don't 
remember. 

Q. Do you remember agreeing to an extension of 
time to pass title, whereby the time was: e·xtended 
from April 15th to' April 30th? A. Yes, sir. 

Q. vVhat was said aS1 to what was to be done in 
that time? A. I was to raise the money to pay off 
the attachment. 

Q. 80 tlie contract would go through? A. So 
the con tract would go through, yes, siir. 

Q. Did you have any talk with Mr. Bernard 
Degheri about April 30th as to a further extension 
of time or otherwise as to what should be done to 
carry out the contract? A. vVell, there wasn't any-
thing that I could do, only Mr. Degheri says he had 
a man that would give me $7,000 cash on the bal-
ance of the lots and $8,000-$7,000 mortgage, and 
out of that we will pay off the attachment. 

Q. Did tha.t. ever come to a head? A. No. 
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Q. Did you tell Mr. Degheri a.t any time, a.bout 
April 30th, as to what you thought you could do 
towards raising the money? Did you sit.ill think 
you could raise the money then? A. I was trying 
to then, yes.. 

Q. Did you at any time tell Mr. Degheri that 
you could not go through with it because you 
couldn't ra.is,e: the 1noney? A. I never told him I 
couldn't go thr'Ough with it. 

Q. You were al waySI hopeful of going through 
with it, were you not? A. Yes.. 

Q. Did you find out later what the amount of the 
assessments was? A. I never inquir~d into what 
the amount was, but I took Mr. Christopher De-
gheri's , word for it. 

Q. You didn't look it up yours.elf? A. No, I 
never did. 

Q. Did you discuss at any time with Mr. 
Christopher Degheri any of the legal n1atters con-
nected with this contract, of the carrying out of 
this con tract? A. Yes, sir. 

Q. Did you ever yourself pay the Armour judg-
ment that has been preceded by the attachment? 
A. :No, I didn't pay it. 

Q. Do you know who did pay it? A. Yes. 
Q. Who? A. Mr. Verro. 
Q. vVith your money? A. No, sir. 
Q. vVhose money? A. His money. He got some 

money to pay it; I don't kno •w whether ' he paid it 
or not. 

Q. It wasn't your ' money? A. No, sir. 
Q. vVere you at any time able to pay it? A. No, 

sir. 
Q. You remember this: Orbach agreement? A. 

Yes, sir. 
Q. vVhom did you make an appointment with, if 

anyone, to close that matter? A. I made the ap-
pointment with Bernard Degheri. 
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Q. For what place? A. At his office in Jersey 
City. 

Q. Did you go to his office? A. Y esi. 
Q. I show you Exhibit 0-4 and ask you if you 

remember this paper being signed by these two 
men? A. Yes, sir. 

Q. vVho clrew this paper up, 0-4? A. This fellow 
Aaron~on. 

Q. vVas that drawn up and signed before you 
made an appointment with 1\fr. Christopher De-
gheri about the matt,er? A. Yes. 

Q. Do you remember the da.te this was dra,vn up 
and signed? A. I don't remember. 

Q. Was it on the date that is on the paper-the 
siame date? A. Yes; it was on a Saturday. 

Q. When was this appointment made for? A. 
Monday. 

Q. Did you talk with 1\fr. Bernard Degheri about 
that appointment? A. No, I ta.lked with Chris-
topher Degheri early 1\1onday morning. 

Q. Did you go to their office? A. Yes, sir ; in 
the afternoon. 

Q. vVho was the ·re? A. ChristoplH~r Degheri and 
Bernard Degheri. 

Q. ,vas Aaronson there? A. Yes. 
Q. And a man named Hermann? A. Hermann 

and some lawyer, I don't know who now. 
Q. ,vhat happened when you reached Mr. De-

gheri's office that afternoon? A. · Chris 1topher met 
me outside before I got inside, and he said, "vVait 
awhile, my brother wants to talk to you," and so 
we wa.lked into another office, and Bernard De-
gheri s.aid, "Look here, Carabine, my brother ha.s 
been wasting a lot of time on these lots; now you 
are going to go through with this thing; what is in 
it for us?" So I said-"vVell," I said, "I will give 
you $500"-no, I said, "I want you to get me out 
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of this mess. I am in the office with the fellows 
and I got a customer that will buy the property for 
$21,000, and if you get me out of this mess and I 
get the $21,000 customer, I will give you $500." 
And he said, "No, we want a thousand." And we 
arg ued ten or fifteen minutes, and then he s.aid I 
was to give him $500 if I sold that to that cus-
tomer . 

Q. Is 1 that the eighty-four remaining lots? A. 
Yes . 

Q. After that talk, what did you <lo with respect -
to this Orhach payment? A. vVhy, he had already 
got my check. 

Q. "Tho had? A. Bernard Degheri, a.nd he was 
g·oing to return it to Orbach so that I could sell the 
lots to the party. 

Q. vVhat was said in your presence to the ·se two, 
men and your lawyer? A. "This man Carobine 
can't sell these lots; there is an attachment on these 
lots , and a lot of other litigation going on, and he 
can't go through with it." 

Q. vVhat did they say? A. They put up a stiff 
fight about it and wanted to know when the title 
time was to be set, and was told, "'V ell, we don't 
know; when we can raise the 1noney to pay the at-
tachment"; so ther ·e was no time set and that sa]e 
never went through. 

Q. "T as there anything else done in that time 
to end the contract? Was there any cancellation 
of the contract? A. Mr. Bernard Degheri just 
wrote a letter to Orbach and returned his , check. 
That's all I know of. 

Q. Did you ever hear anything else from it? A. 
Nothing else. 

Q. Is that the first matter Mr. Berna.rd Degheri 
represented you in this matter? A. Yes, sir. 
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_ Oross-exa,mina ,tfon by Mr . Berna ,rd Degheri. 

Q:. Mr. Ca.robine, it is a fact that you never saw 
me bef or e th e day you came to my office to draw 
t hi s con tract ; isn ' t that so? A. Yes., sir. 

Q. An d th e only reason you knew that I was in 
exi stence was t becau se my brother Chris told you 
he had a brother who has an interest in some of 
t hose lots? A. Yes1. 

Q·. And that was the latter part of February or 
th e ear ly pa r t of March; that is a fact, isn't it? A. 
Yes. 

Q. And my brother then ma.de a proposition to 
you in my behalf for those lots, didn't he? A. Never 
mentioned your name about buying those lots· he 

t . ' men 10ned O'Toole's name. · 
Q. Are you sure of that? A. The first tiine he 

said he had a cusitomer and he wouldn't tell me 
who it wa s, and then it came out that the customer 
wa s O'Toole. 

Q. Wh en did it co1ne out? A. The first time I 
s1poke to you over the telephone. 

Q. ,vhen was that? A. That was son1e· time be- · 
for e t he contract. 

Q. How long would you say it was? A. Possibly 
a week or two . 

Q. And you spoke to me· over the telephone? A. 
Yes. 

Q. Are you sure · of that? A. I am pretty sure. 
Q. N ow, isn't it a fa.ct, Mr. Carobine, that my 

br oth er told you that I was interested in thirty-
thr ee lot s1? A. Twe ·nty-three. 

Q. Originally thirt y-three lots? A. Yes. 
Q. And di dn 't you t ell ~Ir . Robinson, of the Fruit 

& Pr odu ce Acceptance Corporation, that I was in-
t er ested in thirt y-thre e lots r? A. No. 

Q. You didn 't say such a thing? A. No. 
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Q. And isn't it a fact that that deal for the 
thirty -t hree lots fen through, and that I then bar-
gained for twenty-three lots? A. The deal was all 
ta lke d over up in Mr. Robinson's office with yo-ur 
brot her. 

Q. My name was 1nentioned there as the buyer, 
was n 't it? A. I don't remember. 

Q.. Just stop and think. A. I don't remen1ber. 
Q. At any rate, you do remeinber that the buyer, 

whoever he was my brother mentioned to you, wasi 
for thirty-three lots; that is right, isn't it? A. 
That's right. 

Q. But the deal, then, was r made by my brother 
for t wenty-three lots at a purchase price of $4,000? 
A. Yes. 

Q. Subject, of course, that the pur'Cl1aser would 
pay the ass essments? A. Pay the assessments 1. 

Q. Now, you say you don 't recall, befo ,re you 
came to my office, whether I was the purchaser o.r 
someone els:e? A. I don't know. I only know one 
th iS1, and that is he said he has a customer. 

Q. Did you know you were coming to 1ny office? 
A. Yes, srurely. 

Q. Who told you to come to my office? A. You 
did. 

Q. That was in the telephone conversation? A. 
Yes , sir. 

Q. Did my brother Christopher tell you to come 
to my office? A. Isn't it a fact that I disappointed 
you two or three times and that 1'1:r. O'Toole was a 
busy man and I had to see 1'1:r. O'Toole? 

Q. Don't a sk n1e questions. I understand you to 
~;ay that you finally came on March 12, 1926? A. 
Yes, sir. 

Q. And that wasi the firs 1t tin1e you saw me; is 
that right? A. Yes, sir. 
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Q. Now, the purchase price was going to be 
$4,000? A. Yes, sir. 

Q. And I was to pay for the assessments; is that 
right? A. Yes, sir. 

Q. There was no doubt about those terms 1 being 
settled in your mind, that , those were the only 
terms entered upon for the purchase of those 
twenty-three lots? A. Yes, sir. 

Cl ,vhen you came to my office on March 12th, 
1926, you were introduced to me by my brother? 
A. Yes, sir. 

Q. And that was in my office? A. Yes. 
Q. In the · corner room? A. Yes. 
Q. And I was present, and my brother was : pres-

ent, and you were the third party? Is that right? 
A. Y es1, sir. 

Q. And didn't you say, Mr. Carobine, that you 
were glad that my brother had sold the lots to s01ne·-
body lie, knew so tha.t he could earn a commission, 
and that he had worked long on this matter and 
you were glad to hear that he had sold it and made 
a commission? A. Yes, Siir. 

Q. And that you were glad to know, although 
you had never met me before, that I was- to be the 
purchas,er of the prope ·rty? A. l don't remember 
that. 

Q. You remember that I dictated a contract 
while you were present in the room to the stenog-
rapher? A. Yes, sir. 

Q. And you heard the terms . of tl_1at contract? 
A. Yes1. 

Q. Do you remember when we came to the point 
of the encumbrances on that property that I asked 
you what encun1brances1 there were on the prop-
erty? A. Yes, sir. 

Q. Do you remember what you told me? A. Yes, 
sir. 

Thoma ,s R. Ga.rob,ine-For Defend :a.nts ·-Cross'. 

Q. What did you tell me the encumbrances. were 
on the property? A. The Armour attachment. 

Q:. Is that all? A. And 
O 

Goodman, and that firs,t 
time your brother was defending me and he said 
he would be over in a little while. 

Q. Is that all? A. That's all. 10 
Q. Mention anything about, the n1ortgag·es,? A. 

Oh, ye-s. 
Q. vVhat did you s:ay a.bout the mortgages 1? A. 

I said you would ha.ve to· satisfy Mr. Robinson. 
Q. Didn't you tell me a.t that time that you had 

already maq.e arrangernenls with RobinS1on tha.t in 
the event of any of the lots being sold he would 
arrange to give a release · of those lots? A. Yes,, sir, 
on his approval. 

Q. In other words, you would have to get in 20 
touch with hiln; is that right? A. Yes. 

Q. N o,v, I understood you to say when Mr. Ock-
ford first asked you this question, at the time the 
contract was entered into at my office whether you 
mentioned the Orbach attachment, and your an-
swer to that question was you did not, and when 
that question was repeated to you you said as your 
second answer, "I did tell lVIr. Degheri." Now, 
which of those two answe ,rs i8 the • fact, Mr. Caro-
bine? Did you or did you not tell me before we BO 
entered into this , contract that this Armour attach-
ment existed? A. Well, I don't remember whether 
it was: you or your brother. Your brother knew 
about this attachment, because he knew I had Mr. 
Brand def ending me in the case ·. 

.Mr. Degher'i : l ask that tha.t be stricken 
out as1 not responsive to my question. 

The Court: No, it ism't responsive. The 
question is, did you or did you not tell Mr. 40 
Degheri, the c01nplainant here, about the at-
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tachment of Armour before executing the 
contract? 

A. No, I didn 't tell him. 
Q. Now, as a matter of fact, l\fr. Carobine, on 

the day that we executed this contract--

The Court: I want to say that I don't 
think he contradicted himself. 

Mr. Degheri : I am sure he did, your 
Honor; but I don ' t want to dis1a,gree with 
your Honor. 

~l1he Court: I may be wrong, but the im-
preS1sion I drew fr'Om his testimony was, he 
was first asked if he told you prior to the 
execution of the contract and he said no he 

' didn 't; then I understood him later on in 
his testimony to say that afterwards he had 
told you about it, but I don 't suppose he 
meant he told you about it because he said 
that you were the one that told him about it. 

Mr. Degheri: It is straightened out, any-
way. 

Mr. Ockf ord : I think it is only fair to 
the witness to call the Court's attention to 
the fact that he s:aid later on he didn't know 
of the attachment, but he had mentioned a 
suit pending. He didn't find out about the 
attachment. 

Q. Isn't it a fact, Mr. Carobine, that the day 
that we entered into this contra .ct this attachn1ent 
had not ripened into a judgment yet, but was only 
an attachment? Is that not a fact? 

The Court: Do you understand the ques-
tion? 

A. Ye·s. 

Tho1nas R. Oa.robine-For Defend :a,nts-Cros !S'. 

Q. That is, a suit was started and it rested there; 
. ' 1sn t that so? A. Yes,, and the lots were attached. 

Q. Now, do you recall, Mr. Carohine, that the 
closing was set for April 15th originally? A. Yes1, 
sir. 

Q. And do you recall my telephoning to you a 10 
few days prior to that time and telling you as to 
the condition of the title as I found it? Do you 
remember that conversation? A. Yes, sir-. 

Q. And do you remen1ber that I suggested that 
you probably had better come over to my office so 
that we could explain the matter in detail? A. Yes, 
sir. 

Q. And do you remember, in pursuance of that 
conversation, you did come to my office on the 15th 
of Ap1·il? A. Yes, sir ·. 20 

Q. And I did explain the details of the record 
to you, didn't I? A. Yes. 

Q.. And I then told you for the first time of the 
existe nce of this Armour attachment; is that right? 
A. Yes, sir. 

Q. And isn't it a fact that you pretended you 
didn' t know about it at first? We·ren't you sur-
prise d at first to hear about it? A. I was surprised 
to hear about it. 

Q'. And isn't it a fact that I told you then-that 30 
I recalled to your mind, that you had been the 
agent for your mother in all these business transac-
tions in which she was involved, and that you must 
have known about it, because Pierson & Schroeder 
had been engaged to represent her? A. Yes, sir. 

Q. And then didn't you admit that ·ou were the 
one who engaged Pierson & Schr·oeder? A. Yes. 

Q. And you told me that you had sent for Pierson 
& Schroeder or some New York attorney, some 
young Hebrew fellow-I don't recall the name? A. 40 
Yes., sir. 
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Q. And you said you were satisfied with Mr. 
Brand who was handling the matter on April 15th? 
A. I don't remember that, that I was satisfied . 

Q. And didn't you ask me if I would consent to 
be s:ubstituted for Mr. Brand, as attorney? A. Yes. 

10 Q. And didn't you tell me that you thought there 
was nothing to worry about, that 1\/lr. Brand had 
filed a counterclaim for $28,000? A. Yes, sir. 

Q. And instead of the Armour people getting 
judgment against your mother you would get it 
against them? A. Yes. 

Q:. And you had a great deal of confidence in 
that counterclaim? A. Yes. 

Q. And you wanted me to represent you in that 
matter ; isn't that so? A. Yes, sir. 

~O Q. And I told you I didn't think it was proper 
and I would not do so? A. Yes. 

Q. And then didn't you ask me to see what I 
could do to help you out of this mess? A. Yes, 
sir. 

Q. And didn't I tell you that I thought I had 
better help mys:elf before I he]ped anybody else? 
A. Going to help your brother becatlSie he was 
in it. 

Q. And, in fact, l censured you for not telling 
30 my brother in 1923? A. I didn't own it in 1925· 

when I executed those papers. 
Q. You did O'Wn it in 1925, because you engaged 

Pierson & Schroeder. A. Yes. 
Q·. And didn't you think it was a gentlemanly 

thing to do if my brother in 1025, missed or slipped 
up in finding thh; 1··ec01·d, to tell him about it? A. 
:N" o, sir. 

Q. You didn't think it was right to do that? A. 
No, sir. 

40 Q. Now, you say in your affidavits, Mr. Carobine 
- you remember s,jgning an affidavit in this case, 
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upon an application by me to strike out your an -
swer and the answers of the other defendants; do 
you remember s.igning suc h an affidavit? A. I don't 
remember it. 

Q. vVell, possibly I can refresh your recollection. 

Mr. Ockford: What is the date of t he affi-
dav it, please? 

Mr. Degheri: Th e only affidavit on file, 
the 11th day of October , 1926.. 

A. I remember signing that. 
Q. Do you rememuer saying in this affidavit, J\1r. 

Carobine, that at the t ime the contract was drawn, 
namely, Ma.rch 12·, 19·26, that I, the complainant, 
was your attorney'! 

J\1r. Ockford: I object to t hat unless 1 he is. 
shown the pa per. 

Mr. Degheri : I would be glad to use the 
witness as I wou ld like; I think the qu estio n 
is a proper one, if your Honor please, to 
attack this man's credibiJity. 

By the Court . 
Q. Do you remember it? A. I remember signing 

this affidav it. 
Q. Do you remember what was. in it, I mean, 

without looking at the paper? A. No, I don't. 
Q:. Now, just l ook at that paper and see. Of 

courSie, this is- only a copy; you have the original 
affidavit; see if that is a copy of the affidavit th at 
you signed at the behest of your attorney, J\llr. Ock-
ford, on or about October 19th, 1926? A. Yes, I 
remember signing that. 

Q. Now, you remember reading this in your affi-
davit which you signed--
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The Court: ,vhat paragraph? 
Mr. Degheri : TherB are sevei·al instances. 

raragraph 3. 

Q. "Before the contract was signed I suggested 
that there would be, some difficulty in securing a 
release of the Armour judgment, and I said to both 
of the Degheris that if a release of this judgment 
could not be secured it was no sale." Now, is that 
the fact, what I have just read, lvlr. Carobine, or 
is it a fact that you just gave me a few n1oment s 
ago, that no,thing was said on March 12th, 1926? 
A. I don't understand the way that is put. 

Q. Well, suppose you just read the first para-
graph, No. 3. A. (Witness reads from affidavit. ) 
That's right. 

Q. Were you in error when you made this, or 
were you in error in the testimony you just gave 
to the court a few minutes ago? 

Mr. Ockford: I object to that. He iS!ll't 
necessarily in error because he didn't deny 
it before the contract was signed. That 
doesn't necessarily refer to the time when 
the contract was. exec uted. He s:tarted to tell 
us about what he previously had told 
Christopher about it. 

A. Christopher knew about it all the t ime. 

The Court: It says here · in his affidavit, 
"Before the contract was signed I suggested 
there would be some difficulty in securing 
a release of the Armour judgment, and I 
told both the Degheris that if a release of 
this judgment could not be s'ecured it was no 
sale." How could that possibly be recon-
ciled with his testimony that he never told 
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the complainant until after the execu ti on 
of the · con tract? 

Mr. Ockford: You see we have here a con-
flict of terms. As a matter · of fact, this affi-
dav it was dictated by Mr. Carobine himself° 
an d he used the word "judgment." I didn't 10 
change it, a lth ough I knew perfectl y well, 
and I know now, that the judgment was not 
entered until long afterwards. There is a 
confus ,ion of terms in there. I an1 perfectly 
willing to let Mr . Carobine explain the ap-
parent inconsistency, but I don' t want it 
stated that he is necessaril y in error, because 
it grew out of a misunders ta nding in terms . 

The Court : That may be a very good ex -
planation, but it doesn't help hiln much. 20 

l\-fr. Ockford: I don't care whether it does 
or doesn 't ; that is the fact. 

The Court: This was. used on motion to 
strike out the answer? 

Mr. Degheri : Yes, sir. 
The Court : Go ahead. 

Q:. Now, Mr. Carobine, your counsel has just told 
us ~ha t you were t he one who dictated this affi-
davit. A. Yes, sir. 

Q. Where was this affidavit dictated? A. In Mr. 
Robinson's office. 

Q. Did you consult Mr. Ockford before you dic-
tated the affidavi t? A. Yes. 

Q. You did? A. Yes. 
Q. Did you discuss the ma tters that you were 

going to put in the affidavit? A. He as.ked me to 
write what I knew about it-te n wha t I knew 
about it. 

:w 

d d ·, (I Q. And you mad e· a writing in longhand , i -1 

yon? A. Yes, sir; I dictated it to Mr. Robinson 's 
stenographer. 
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Q. By the way, Mr. Robi nson is an attorney in 
Kew York City? A. I don't know whether he is 
or not. 
_ Q. Now, was this the affidavit that came out of 
the machine of the stenographer in M1·. Robinson's 

10 office, or a copy of it, I wou ld say'? A. Tha t i s a 
copy of it. 

Q. The·re was no change made in t hi_s: affidavit 
when it got to your attor ney, 1\1:r. Ockfor'd? A. 
No. 

Q'. Was there anyone else present at )1r. Robin-
son's office when you drew this afiidavit, besides 
you and Mr. Robinson? A. Mr . Ockford was 
present. 

Q. And l\fr. Ockford was also present in Mr. 
20 Robinson's : office? A. Yes, sir. 

Q. As your dictated it to the stenographer h e 
heard you dictate it, did he? A. Yes, sir . 

Q . Did he offer any suggest ions? A. Not at all. 
I simp ly told my story. 

Q. And yo u dictat ed your story and there was 
no change made? A. No, sir . 

Q .. Now, Mr. Carohine, ·when you were s·erved 
with subpoena in this case, to answer in thisi specific 
performance action, did you engage couns~l im-

30 mediate1J? A. I was not served. 
Q . That's right, too; you were not served ; yo u 

werB served · with a verified bill of comp lain t . Isn' t 
that right, that JOU were served with some paper? 
A. I wasn't served with any papers; I was asked 
to come here. 

Q.. In otll€r words, somebodJ acknow ledged serv -
ice; isn't that so? In other wordR., somebody ac-
knowledged serYice. Isn't that so? As a matter 
of fact, you acknowledged service, I beli eve-now 

40 it comes hack to me-in the corridor on the re-
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tnrn rlay of the original rule to sho w cause . Isin't 
that sn? A. Tha t's rig ht . 

Q·. Y eR, surely; and after JOU were served did 
you engage Mr . Ockford right awaJ? A . I was 
never served . 

Q. Well, after you acknowledged serrvice- I beg 10 
parrlon for making that error; I sho uld have been 
a little more specific . Afte r you acknowledged 
service did you engage Mr. Ockford right away? 
A. Yes, sir . 

Q. \Vhen yon went there did JOU tell him that 
I waR your la.wyer in any transaction previous to 
March 12, 1926? 

Mr. Ockford: Jus t a minute; that is a 
pr ivilege, what he tells a lawyer. It isn't 20 
fai r to his lawyer to tell what went on be-
i\-veen client and attorney. 

The Court: How many t ime s have you 
nsked him if he told his lawyer all of his 
story '? But what is the purpose of it, Mr . 
Degheri? . 

Mr. Degheri : The purpose is jus t thrn : 
I though t possib ly i t would be necessary to 
Lri ng this point out, and I r'egretted to do 
it in this . way, but 1\1:r. Carobine in th is su it 30 
del iberat ely cha rges me in the affidavit and 
the answer as being his attorneJ prior to 
the drawing of t his contraet. Now, a lawyer 
knows. when he does and when he doesn't 
represent a man, and I don't mind having 
clients wished upon me, prov iding I can get 
some remuneration from them . But here is 
a man who makes me his attorney for the 
purpose of throw in g dust in the eyes of the 
Court, to make i t appear that t her e was a 40 
relation between Bernard Degheri and 
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Thomas. R. Carobine and by reason of that 
I took advantage of him in some way, and 
I want to refute that. 

The Court: Well, you have a right to 
be vindicated; but what do you say to his 

lU objection that this was a communication be-
tween attorney and client? 

~Ir. Degheri: It wouldn't be a priVI-
leged communication, a matter that is to be 
put in an answer in a suit in chancery. 

'l1he Court : vV ell, I am. going to rule tha.t 
it js a privileged communication. 

Q. Now, there is no doubt in your mind, Mr. 
Carobine, as you have already testified, that prior 

.:!O to the time this contract was drawn I was not your 
attorney in any transaction; is that right? A. 
Yes, sir. 

Q. You mentioned something about a bond; 
isn't it a fact, Mr. Carobine, that when you came 
to my office April 15th, 1926, I promised to he1p 
you? A. Yes, sir. 

Q. And I suggested that t he only way by which 
you could clear the record would be by paying 
the attachment or by possibly filing a bond if one 

30 could be found; isn't that so? A. Yes, sir. 
Q. And I told you, upon your request, that I 

would try to locate such a person who would fur-
nish such a bond; is that right? A. Yes , sir. 

Q. I called you up between · April 15th and April 
20th, and told you that I had been unable to find 
such a per-son; isn't that correct? A. Yes, sir. 

Q. And isn't it a fact that those are the only 
times that. I mentioned to you, or you mentioned 
to me, or there was mentioned in our conversation, 

40 anything about a bond? A. Yes, sir. 
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Q. The pr ice for · these lots was agreeable to you, 
wasn't it, ~fr. Carobine-$4,000 with the assess-
ments? A. Yes, sir. 

Q,. Do vou still think that the price was all 
right? A~ If the assessments were $1500 I thi nk 
the price was all rig-l1t. 

Q. "'"ell, what difference would that make to 
you; you wouldn't have gotten any of tl\at asse8s-
ment money. A. No, I figured what was taken off, 
and i.n the assessment on all my lots it amounted 
to about $3,000. 

Q. When did you know that? A. Right along, 
because 1 had received bills, and I figured if $;1500 
would be the asses isment on twenty -thre e lot s I 
would have only $1500 assessment on the balanc e of 
my lots. That is why I t hough t it was a good 
sale . 

Q. Do you remember testifying on direc t exam-
ination tha t at no time did you know what the as-
sessment against th is proper ty was:? A. Not 
against the twenty-three; but I knew on all. 

Q. That is ,vhat you mean t when you said that 
you knew that the assessment on all lots aggre-
gated $8,000? A. Yes, sir. 

Q. It is a fact tha t you would not have received 
any of that assessmen t money if I had been obliged 
to pay all t hat $1500? A. It would make no differ-
ence to me. 

Q. That is the reason why you don't want to go 
through with this· contract, is it? A. That is one 
of the reaso ns. 

Q. You were asked by Mr. Ockford who it was 
that paid t his attachm ent of the Armour Fertilizer 
Works and yonr answer was, Mr. Verro. A. I gave 
it to 1\1:r. Verro to attend to it for me; I don't know 
wbether he paid it or so1..'1.eone else. 
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Q. ,vho is Mr. Yerro? A. He is: a pel'sonal 
friend of mine. 

Q. And when did you :firs:t talk to- Mr. Verro 
about this Armour attachment, or judg1nent? A. 
Oh, I don't remember. It was during the· summer , 
right before, some tiine in J ulv. 

Q .. In ~Tuly? A. No, before July; in June of this 
yea .r. 

Qi. Don't you know that the judgment was as-
signed to Mr. Starace and that it occurred in 
:May? A. I don't know anything about that. 

Q.. Do you know who l\fr. Starace is? A. No, sir. 
Q. Is he in court to-day? A. I don't see him. 
Q. , iVas he here before? A. I don't know. 
Q. :Neyer saw him before'? A. No, siir·. 
Q. Sure about that'? A. Unless it was the little 

man who was in here before. He is. an Italian, I 
believe. 

}Ir. Cella : Mr. Starace is my client and 
he was in court this morning. 

Q. (By the Court) I understand you never met 
llim? A. Never met him. 

Q. At any time, to-day or previously? A. No , 
sir. 

Qi. The fil·st talk with l\1r. Verro was in J ulv of 
this _year? A. It was before July ; it wag, in J ~ne. 

(}. What was· the purpose of the talk with Mr. 
Verro't A. I wanted him to help me pay off this 
judgment so that I could realize some monev out 
of my lots. V 

Q. That was the only purpose for talking with 
him? A. That is all. 
. Q. And do you know what had happ ened to the 
attachment in the meantime, that is, between 
A11f'il 28 when the attachm .ent was entered, and in 
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June when you talked with ~Ir. Verro? A. I don't 
remember. l\fr. V erro took ca.re of everything for 
me. 

Q. Is he a lawyer? A. No, sir. 
Q.. Just a busine ss friend? A . Yes, sir. 
Q. ,vhat is his address? A. I know he lives in 

Ridgefield Park. 
Q. Is he in business in New York? A. Yes, sir. 
Q. Is he in court here to-day? A. Yes, sir. 
Q. Is t hat the gentleman over there with glasses 

en'? A. Yes, sir. 
Q. Do you know that Mr. Verro is connected 

with the company? A. Yes. 
Q. Do you know what capacity? A. No, sh ·. 
Q,. And I understood you to say you don't know 

:.\fr. Starace'? A. I don't know him. 
Q. And you rlon't know whe ther he is conne •cted 

with the Alps Realty Company? A. I don't, no. 
Q. Now, you mentioned something about O'Toole; 

when was the first time that you ever heard the 
name of 0'Toole men t ioned in connection with this 
transaction? A. The firs it time I ta lked to you on 
the telephone. 

Q1• Before you entered into this : contract? A. 
Yes, sir. 

Q. "\Vhat was the sub jec t of tha t conversation, if 
you can te n us. A. You told me you had a cus-
tomer by the name of 0'Toole. 

Q·. I told you this? A. Yes; and you asked me 
to come over, and Mr. 0''1.1oole cou ld only get in 
your office in the morning and I couldn't get away 
in the morning because I was busy, and I asked 
you to make it some afternoon, and you made it 
one affernoon and I couldn 't get over there, un til 
late anyway, and lVIr. 0 )Toole cou ldn 't wait any 
longer and I didn't meet him, and never did meet 
him, and I don't know who he is to-day . 
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Q. And on the 29th of :March, 19,26, Mr. O"roole 
wasn't there? A. No, sir. 

Q. Dio it make any dffference ,vhether vou sold 
H to me or to Mr. O"roole? A. No, sir. ., 

Q. And that isn't any reas'On why you didn't 
want to convey the property? A. The only reason 
I didn't want to convey is because of the misrep-
resentation about these assessments. 

Q. Bnt the O'Toole matter you don't care about? 
A. It make s- no difference about that. · 

Q. I und.ersitood you to say, Mr. Carobine, that 
you received the bills from Mr. Bryan-the asses 1s-
ment bills - in respect to all of your property up 
there; is that right? A. Yes1. 

Q. vVhen did you first get those bills? A. I ha.d 
the first batch two or three years ago. 
· Q. Did you get any the early part of this vear? 
A. No, sir'. ., 

Q. You didn't get any the early part of this 
year? A. No, sir. 

Q.. And you know approximately what was due 
on each lot , don't you? A. Yes. 

Q. Now, at the time of this vV ebher deal in 
which you were represented by Christopher S. 'De-
gheri as your attorney, were you the owner of the 
property at that time? A. No, sir. 

Q. Your mother was? A. Yes, sir. 
Q. Do you remember the consideration that you 

received as agent for your mother in that deal? A. 
Yes, sir. 

Q. vVhat was that consideration? A. $350 for 
two lotsi; no ass.es:s1ments on it. 

Q. You mean the -re were no assessments to be 
paid? A. There were no assessments filed at that 
price. 

Q. Had there been any improvemen t s• made? A. 
None whatsoever. 
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Q. Some time in April, 19126-, you bargai ned to 
sell the ba lance of the eigh ty -four--lo ts, and that 
was the contract or the agreemen t which was shown 
to you by Mr. Ockford, and that's the agreement 
that you signed for the s.ale of those eighty-four 
lots ( show ing witness , Exhibit 0 -4 ) ? A. Yes,, sir. 
I called you, I believe, and spoke t o Chris topher . 

Q. Do you remember speaking to me? A. I 
don't r~mernber. 

Q. ~rhat is all that happened; t hat was , a Sa tur-
day? A. Yes, sir. 

Q. Tha.t was all t ha t happen ed on that day? A. 
Yes, sir. 

Q. Do you remem.ber calling up on Monday, two 
days later, the 2Gth? A. Yes;, s~r. 

Q. And to whom did you speak on Monda y? A. 
I spoke t o you. 

Q. You testifi ed on direct examination that you 
spoke to Mr. Chris,topher Degh er i; is that so? A. 
I spoke to both of you. 

Q. And what was the substance of the converS-a-
tion with me? A. Tha t I had sold the lots and that 
I was having the man come over; that I wanted to 
get out of it because I could get more mone y. 

Q. And you then asked me to take care of you, 
didn't you ? A. Y esi, I did. 

Q. And didn 't I say if anybody came before you 
got over t hat I would s:ee you ou tsd.de to- get your 
Yersion of the matter; isn 't that right? A. Yes. 

Q. And when you got there you were met at the 
door and t old that the othe ·r people were there in 
the office? A. Yes, sir. 

Q. And I did see you outside, didn't I, Mr. Cara-
bine? A. Yes, sir. 

Q. And didn 't I tell you then that you should 
not have sent those men over to my office; isn't that 
so? A. I don't rem embe r that. 
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Q. Don't you remember my cenSJUring you and 
telling you that you should have talked it over be-
tween yourselvesi, but that I would represent you 
in thi s matter after telephoning to you firstly? A. 
I t elephoned to you and you said to bring them 
over. 

Q. When was that? A. I don't reme ·mber 
wh ether it was you or Chr·istopher. I wouldn't 
t ak e the liberty of coming to your office unles ,s I was 
a sked to. 

Q. But you did ask me to do some.thing? A. I 
thought you were conne -cted with your brother; I 
thought it was the same thing, whether I gave it 
to you or your brother. 

Q. vVhat reason did you think that? A. Be·ca use 
you were br others and in the same office. 

Q. ,v ho actually talked wit11 the men who came 
there? A. You did. 

Q. On behalf of Mr. Orbach? A. You did. 
Q. Nothing was done that day, was there? A. 

vVhen you talked to the men that were in the office, 
you ha.d me hid in the next office with your brother. 

Q. I had you hidden? A. Not hidden ; you 
·wanted me to keep away from these · other people. 

Q. And you finally came in to my office? A. Yes, 
and wh en I came in you were · talking about this 
attachment and couldn 't go through with this sale. 

Q. And no contract went through that day? A. 
No, s,ir. 

Q. And you had received a. $300 check from 1'1r. 
Orlm ch '? A. Yes. 

Q. You gave me that check? A. Yes. 
Q. And for what purpose? A. You said you 

r es:cind ed that contract. 
Q. N ow, did you think - by the way, l\fr. Caro-

bin e, the balance of the se eighty-four lots, which 
you contracted to sell for $15,000, of what did they 
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compr ise; did they compris 1e lots of the character of 
the lots contra.cted to be sold to me or lots of bet te r 
charac ter? A. Some better and some worse ·, with 
pretty good average. 

Q. And you felt that $15,000 for the eighty-four 
lots was a pretty fair price, didn 't you? A. Con-
sider ing the balance of the assessments, I thought 
I wa s getting $18,000. 

Q. But you realize the assessments didn't make 
any differ enc e to you? A. Didn't make any differ-
ence; I knew they would be paid by s:omebody. 

Q. And it ·wasn't until you heard you co,uld get 
$21,000 for this same property that you wa .nted this 
cont ra ct broken? A. Yes :, sir. 

Q. Now, do you remern be·r receiving a lette ·r from 
me, Mr. Carobine, on 1'1ay 7, 19126, calling upon you 
to close the title at my office on May 10th? A. I 
don 't r emember that. 

Q. If I show you a register return card with 
your signature thereon, purporting to be Thomas 
R. Carobine, would that help you any ( handing 
car d to witness)? A. Yes, I remember that. 

Q. Did you come over to my office, or get in touch 
with me, and reply to this demand? A. I calJed 
you on th e telephone, and you told me to go and 
hire a lawyer. 

Q. Now, that was on May the 7th that I sent it 
to you and you probably received it the next day; 
is that right? A. Yes. 

Q. Did you then go and hire a lawyer? A. No, I 
didn 't pay any attention to it. 

Q. You did make a deed of the balance of the 
eigh ty-four lot s on l\lay 10th, didn't you, Mr. Caro-
bine ? A. I did make a deed? 

Q. Yes, a deed to the Alps Realty Company? A. 
Yes:. 
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Q. And wh en did you first know that you wer e 
going to sell this p•roperty to the Alps Realty Com-
pan y ? A. I didn 't sell the prope •rty to the Alp s 
R ealty Company. 

Q. Do you still own it? A. I gave it to the · Alp s 
Realty Company as security. 

Q. Did you owe them any money? A. It wa s 
giv en to help , me in paying this attachme ·nt. 

Q. Oh, I see; in othe ·r ·words, in consideration of 
th eir taking care of this attachment? A. And all 
other attachment and everything. 

Q. And everything else; you gave them title to 
eigh ty-four lots ,? A. Yes. 

Q. Did you receive any money from that trans.-
action? _ A. No, sd.r. 

Q. Do you know whether the Alps Realty Com-
p,any 1nade a sear'Cl1 or exa1nination of the total 
eighty-four · lots? A. I don 't, no. 

Q. vVhen did you first talk to the Alps Realty 
Company about giving this 1 property as, security? 
A. I don't remember when. 

Q. Well, was it after you got my letter of the 
7th or· before? A. After. 

Q. vVhere was this deal closed, l\1r. Carobine, 
the Alp s Re,alty Company deal I am referring to? 
A. In Mr. Cella 'si office. 

Q. And you say you received no consideration at 
all for the conveyanc e of those eighty-four lots? A. 
Non e whatsoever. -

Q. And the only consideration was that they 
wer e to pay this attachment and all other atta.ch-
ments which were against the property? A. I don 't 
know. 

Q. Did they pay my attachment? A. I don't 
know. 

Q. Did they pay Goodman 's attachment? A. No, 
sir. 
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Q. Did you take any trouble to find out? A. No, 
sir; I didn't care. 

Q. Your only interest was to see that this at-
tac hment was. paid? A. Yes. 

Q. You had no interesrt in the property? · A. No, 
sir. 

Q. After · the closing of that deal, did you s,ee 
Mr. Starace there? A. No, sir. 

Q. vVho was there? A. Mr. Verro and Mr. Cella 
and myself. 

Q . I sn't it a fact that Mr. Cella was the first at-
tor ney you went to when you received my letter of 
May 7, 1926,? A. Not to see him in reference to 
the letter. 

Q. What did you go to s.ee him in r·eference to? 

10 

A . I never went to see him at all ; never had met 20 
the man. 

Q. You never met Mr. Cella? A. Not until I 
signed the deed. 

Q. Which deed do you mean? A. Of the eighty-
four lots. 

Q . That was about :May 10th; and you didn't S€·e 
him prior to that time; are you sure of that? A. 
P ositive. 

Q. vVould it be interesting to yo,u to know that 
Mr . Cella wrote a letter as to having cons 1ulted with 30 
you, on ~Iay 7th or prior to that time? A. I don't 
r emember dates:. 

Mr. Cella: My Jetter will speak for itself. 
Mr. Degheri: I would like to offer it, with 

your consent, this letter of May 7th. 
J\1r. Cella: It is May 11th. 
Mr. Degheri: :May 11th is the date; that's 

right. 

( Ad1nitted and marked ''E ;xhibit C-6.") 40 
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Q. You say you have been in business for- seven-
teen years, )1r. Carobine? A. No, I haven't been; 
I have been in that business with my father. 

Q. You have two offices in Kew York· isn't that 
' so? A. Yes, sir. 

Q·. Uptown and downtown office?. A Y · . es, sir. 

Oross-exam .. ination by ll!l. r. Cella,. 

Q. ~rhe day you called at my office the fir•st time 
was when? 

The Court: He says he can't remember 
dates. 

Q. 11he date the deed wa.s signed; is that right? 
A. Yes. 

Q. Did you ever s:ee me before that time? A. No, 
sd.r. 

Q. Ever see me since that time? A. I don't think 
so. It was only once that I was in there. 

Q. On May 10th when you signed the · deed? Is 
that correct? A. Yes. 

Q. You signed the deed of the eighty-four lots to 
the Alps Realty Corporation and I took your ac-
knowledgment? A. Yes. 

Q. There was no consideration passed? A. No. 
Q. And you did so at that time · because there 

were charges against the property? A. Y eS1, sir. 

By Mr. Degheri. 

Q. vVho suggested that you n1ake this arrange-
ment with Mr. Verro? A. I thought of the thing 
myself. I thought it was better to give the lots to 
somebody who would look after it for my interest 

4.U and conserve the public as well. 
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By Mr. Cella .. 

Q.. Did you mention at that time that there was 
a s.ale of the land under that judg111ent? A. I did. 

Q. Under the judgment of the Armour Con1pany? 
A. Yes. 

By 111r. Oakford. 

Q. "\Vas there any a.gree1nent in writing between 
the Alps , Company and Mr. Verro and your'Self, 
·whereby you were to convey the eighty-four lots? 
A. No, none in writing. 

Q. You were satis1:fied to accept :Mr. VerTo's: recol-
lection as to what the amount was? A. Yes. 

Q. You yourself hadn't paid any taxes or assess-

10 

men ts on account of tha.t property sd.nce turning 20 
it over to ~Ir. Verro's company, had you? A. No, 
sir. 

Q. Your understanding was that the Alps Con1-
pa ny s.hould hold the title for any moneys: advanced 
in connection with the property? A. Yes:, siir. 

Q. Pending this 1 judgment? A. Yes. 
Q. For assessments and taxes in the future as 

well as--

1\iir. Degheri: Jusit a minute. I don't 30 
mind counsel asking questions but I do ob-
ject to his putting words into his mouth. 

11he Court: In other words, you object 
to counsel testifying? 

i,rr. Degheri : Yes. 
The Court: I think your objection is well 

founded. 

Q. vV asi there any discussion as to the future dis-
position of the eighty-four lots? 40 
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Mr. Degheri : I don't siee the relevancy of 
that question. 

The Court: You brought the subject out. 

Q. ·Was there any understanding? A. There was. 
Q. What was the understanding? A. I don 't 

care to tell. 
Q. I am not asking you the details; was1 there 

any arrangeme~t for future disposition? A. There 
was, yes. 

Q. Confidential terms between you? A. Yes. 
Q. What arrangement, if any, wa.s. made for the 

payment of the amount the Fruit Company had on 
its holdings? A. lVIr. Verro was to handle all those 
matters for me. 

Q. That was a pa.rt of the same transaction 
tVhereby you turned over these lots? A. Yes, siir. 

Q. You haven't paid the Fruit Company on ac-
count of the mortgage? A. No, sir. 

By }J;f r. Degheri. 

Q. At the time you executed this $3,000 mortgage 
in March, 1926, to the 11..,ruit & Produce Acceptance 
Corporation, how much did you owe them at that 
time? A. $13,000. 

Q. And you had already executed to them the 
$15,000 mortgage covering ninety-one lots in Sep-
tember, 1925; isn't that so? A. Yes, sir. 

Q. So that for the execution of this $3,000 mort-
gage you received no additional security, did you? 
A. No. I was doing business with then1 right along. 

Q. And they demanded this mortgage from you? 
A. No. 

Q. Didn't you tell me that? A. I suggested that 
to protect me. 

Q. Now, you have mentioned Verro and the Alps 
Company, do you remember seeing me on the 
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evening of the day of November 13th in New York? 
A. Yes. 

Q. ~Vhen did you see me? A. On Saturday night. 
Q. You saw me in a restaurant? A. Yes,. 
Q. You came ove·r and shook my hand? A. Yes. 
Q. And what did you say to me and what did I 

say to you? A. I don't recall. 
Q. Did I refuse to shake your hand? A. (Wit-

ness pauses.) 
Q. You can answer that "yes" or "no." A. I 

don't 11emember. If I tho:ught you would refusie to 
shake hands I would not have come near you. 

Q. But you remember seeing me'? A. Yes:, I re-
member s~eing you. 

Q. And you remember tal~dng with me a moment 
or two? A. Yes. 

Q. And do you remember saying to me, in an -
swer to a question that the case , would come on 
soon and I would like to see you over there, and 
you said "I won't appear''; do you remember say-
in g that? A. I said I don't think I would appear 
because I had nothing to do with it. 

Q. And I asked you why, and you said you didn't 
have anything to do with the lots.; that you sold 
them to Mr. Verro; isin't that so? A. I don't re-
member telling you I sold them. 

Q. Do you remember my as:king you who he was ,? 
A. I don't remember that. 

By J.11r. OC'kford. 

Q. You haven't sold or agreed to sell the twenty-
three lots in the Degheri contract, have you? A. 
No. 

Q. You haven't made any deed of those to any-
body, ha.ve you? A. No. 

Q. '11he $3,000 mortgage given March the 1st was 
for what purpose? A. Additional security for the 
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bu sine ss with the Fruit & Produce Acceptance Cor-
poration. 

Q. ·yvas1 it in pursuance of so1ne agreement or 
was it not? A. ,ven, the ag·reement was that I 
,vas-I owed them $13,000, and I s1aid, "l\lake th e 
mortgage for a lot of n1ore, because I ain doing 
bu sine ss with you right along and I want to see 
you well secured." 

Q. Do you know what lotsi were covered by the 
$3,000 mortgage? A. They were the sixty lots that 
I had sold to Goodman and he didn't show up to 
take them in time, and I took then1 back. 

Q. vVhat had been the arrangement between you 
and the company as to what it should receive a 
mortgage of in the • beginning? A. I fen behind that 
much money that year. 

Q. No, as to what lots the Fruit Company_ were 
to receive a mortgage upon'? A. On ninety-one lots, 
the fir st bunch, and then I had sold sixteen of the 
lots1. 

Q. And what was your agreement vi'ith the n1ort-
gage company as to what you were to do with the 
pro ceeds on the sixteen lots? A. Turn it over to 
them. 

Q. And the sale didn't go through and you didn't 
turn it over? A. No. 

Q:. And th e $13,000 mortgage was pursuant to 
your original arrangement? A. Yes. 

By Mr. Oe~ia. 

Q. I believe you stated on your cross-examination 
that the Alps Oompany was to take care of the 
judgment against the eighty-four lots; isi that right? 
A. I don't know whether it was the Alps Realty 
Company or Mr. Verro himself. 

Q. That was ' the eighty-four lots? A. Yes. 
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By -~Mr. D,egheri. 

Q. You don't mean, l\'lr. Carobine, that the mort-
gage for $3,000 you made to the Fruit & Produce 
Company on March 26, on the sixteen lots, was con-
sidered in the original transaction with Mr. Robin-
son in September, 1926? Is that what you want 
us to believe? A. Exactly. 

Q.. Well, you didn't have the property then, did 
you? A. They were lending me money on my 
mot her's signature, and I was conducting the busi-
ness for my mother, and I had sold these sixteen 
lot s and the net proceeds: I was to give to the Fruit 
& Produce Acceptance Corporation, and, in the 
meantime, my mother turned the lots over to me so 
that she wouldn 't be bothered any more s.ig·ning 
deeds, and when the sale went through I would give 
it to them. 

Q. Now, just one more question: vVould you be 
good enough to read paragraph 7 of this affidavit 
which you made and which I referred to before 
(handing paper to witness). That is an affidavit 
made by Thomas R. Carobine on the application to 
sti-ike out the answer, verified October 11th? A. 
That's right. 

Q. You say there "if the mortgage was 1 signed to 
the company"; was: that signed? A. I meant "as-
signed." 

By the Cowrt. 

Q. Mr. Carobine, I don't know whether you 
realize what a peculiar position you leave your tes-
t imony in , in regard .to your arrangement when you 
conveyed title to those eighty-four lots to the Alps 
Realty Company. It is usually a very questionable 
transaction of a man pressed by his creditors who 
dis:poses of all or a considerable portion of his prop-
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ert y without consideration and without any ex-
planation of the consideration; you realize that 
yourself? A. Yes, I wa s in pretty bad conditio n 
th en, your Honor, and the assessments , were due 
and the taxes were due, and this attachment wa s 
on the proper t y and due, and if I didn't pay th e 
att achment th ey would for eclose and s,ell the lots 
them selves; and so I figured I would give it to Mr. 
V erro and he would take care of everything and 
charge me a reasonable amount for anything he 
expended, and we would have some agreement later 
on , and if he sold the lots and there was anything 
coming to me I would get it, and if there wasn't, I 
would let it stand as it ,vas. We drew no papers of 
any kind. 

Q. Did you have that general understanding 
with him orally? A. Yes. 

Q. Wa s there anything said about your ever re-
ueeming the property? A. I told him if I could get 
hold of enough money to give his 1 money back I 
would pay him whatever he expended, with inter-
est, and I would take them back. 

Q:. Did he agree to that? A. Y es1, he is ready to 
take his 1noney now. 

LEONARD G. ROBINSON, sworn on behalf of the 
defendants, testified as follows: 

Dire ct exa.m.ination by Mr. Oakford . 

Q. What is your office in the Fruit & Produce 
Acceptance Corporation? A. I am the president. 

Q. You have active charge of the businesS'? A. 
Yes, sir. 
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Q. And familiar with the Carabine transaction? 
A. Yes. 

Q. The two mor·tgages, Exh ibits D-3 a.nd D-4, 
held by your company, are still outstanding obliga -
tions t o your company, are they not? A . They are, 
yes. 10 

Q. What iSJ the amount due on those two mo1·t-
gages ? A. The exact amount? 

Q .. Yes. A. In the neighbor'hood of about $14,000 
wit h accrued interest. 

Q .. vVhat led to the execution of the mortgages 
sepa rate; what were the circu1nS:tances; what was 
the agreement? A. A mortgage on the entire prop-
erty aggregating 106· or 107 lots was to have been 
given us. as collateral for existing obligations 
aggr egating about $7,000 for future advance8. Six - .20 
teen or seventeen lots at that tilne were on contract 
fro m Mr. Oarobine to somebody else, and they asked 
if I would be satisfied not to take the 1nortgage 
on t he sixteen lots, provided they agreed to turn 
over the en tire proceeds of the stixteen lots to us. 
I wa s assured that that would be the case, that 
the money ,vould be turned over to us. Mr. De-
gheri was 1 there representing Carobine, and I agreed 
to that. It developed that the , sale fell through, 
and I insisted upon his carrying through his orig- 30 
inal intention of mortgaging the entire property 
to us, and this was done · a few months later. 

Q. The two mortgages in reality under your 
agr eement constituted a single transaction? A. 
Yes, sir. 

Q. And in one mortgage? A. Yes, sir. 
Q. How did you arrive at that figure Qf $3,000 

for the second mortgage ·? A. My idea. was that 
there was--

40 
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Mr. Degheri : I don't want this man 's 
idea, and I don't think the Court wants it; 
the Court wants the facts. 

The Court: I suppose that is exactly 
what he means ,. 

Q. How did it come about that you fixed the 
figure $3,000, when your · testimony is that the con-
s:ideration was a part of the consideration? A. I 
was bound to have a second mortgage also for 
$15,000, and seeing it was one obligation I so jn-
structed Christopher Degh eri. I-le telephoned me 
afterwards and he told me it wouldn't look well to 
have the $15,000, mortgage on those lots, and sug-
gested that he make it $3,000, which he did. 

:!O Q. When did you first talk with Mr. Christopher 
or Bernard Degheri about the contract of March 
12, 1926? A. I don't recall the date, but it must 
have been around that time. 

30 

40 

Q:. Did any conve ·rsation call those gentlemen 
at your office prior to the contract being executed? 
A. They told me that a man bv the name of 
O'Toole--

Mr. Degheri: Let him specify which of 
the two. 

Q. The , question is:, did either of the men come 
to your office? A. Christopher Degheri was around 
at my office. 

Q. How about Bernard Degheri; did he come to 
see you? 

Mr. Degheri: vVhen, to-day? State the 
time. 

Q. Any time prior to :March 12th? A. I think he 
must have come once or twice. 
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1\1:r. Degheri: I object to hisi saying "he 
must have come"; I want to know. 

The Court : I suppose if he said "My best 
recollection is that he did come" you 
wouldn't object. 

1\1:r. Degheri: No. 10 
The Court: That is what he means. 

<l Did l\fr. Bernard D·egheri speak to you about 
the proposed contract on the occasrion of any visit 
to his office? A. I don't believe he did. The only 
time he discussed the ter'ms of the contract with 
me was over the telephone, apparently on the day 
on which the contract was executed. 

Q. V\1hat did you say to him on tha.t occasion? 
A. I vvas, noncommittal. I discuSis.ed the terms 20 
with him, and I told him I wouldn't do anything 
without Oarobine's approval; he was our client; 
he was our customer, and I would look out for his 
interest; and I called him up on the telephone, 
and I asked him what he thought of the proposal, 
and he said it was rather a low price, but he thought 
tlie, best thing to do und~r the circumstances 
\vould be to let the property go a.t that price. I 
told him, under the circumstances I would inter-
pos.e no objection. 30 

Q. ,vhat did yon say as to the release of the lots 
cover€CT by the contract? A. I told Mr. Carobine 
I would release these lots upon his turning over 
to me the cash on the purchase price and the mort-
gage of $1500. 

Q. When next did you hear from Mr. Degheri 
about the contract? A. I heard from Mr. Bernard 
Degheri quite a number of times over the telephone, 
telling me his client, Mr. o~Toole, was ready to 
buy the bal a.nee of the property and 1nade an 
offer, first, of ~117,000 for the property, and then 

40 
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increa sed it to $18,000, and then increased it to 
eighteen five, and wanted to know if Carobine 
would sell the property at that price. 

Q,. vVhat did you tell him? A. I told him that 
was something on which I would take no definite 

10 stand, because I knew nothing about the p,ropert;y 
and it was up to Car'obine to decide. 

(l v-Y'hen did you first learn that the con tract · 
had not gone through on the date fix:ed for the 
sale of the lots? A. It mus:t have been shortly after 
the expiration of the time. I haven't kept track 
of it. 

Q. Have you talked to Mr. Bernard Degheri at 
any time as to the performance of the contract 
and the conside ·ra tion being turned over to you? 

20 A. I don't think that question was, raised. What-
ever discussion there was between l\1r. D·egheri and 
myself was hh; grievance agains 1t Carobine for not 
conveying iitle to the property. 

Q. Did he ever ask you to interes:t yours :elf in 
that part of the transaction? A. On several occa-
sions, both J\Ir. Bernard Degheri and Christopher 
Degheri did ask me to try and induce l\,fr. Carobine 
to convey the property to then1. 

30 Mr. J)egheri: If your Honor please, I 
think we ought to have dates. "On several 
occasions" is very indefinite. 

Q. ,v ell, did you do anything about it? A. I 
told them that I would take no action that would 
in any way prejudice Carobine's interest. 

Q. Did you find out that the mortgage you1~ 
company held was a first mortgage? A. I must 
have discovered that some time in May. 

40 Q. In connection with placing that mortgage 
you relied, did you, on the services of l\,fr. Degheri? 
A. I did, yes. 
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Q. And that was the only report you had in the 
matter? A. Yes. 

Q. l\,1ay, 1926, was the time when you first 
]earned ·of the Armour judgment? A. I couldn't 
tell you the date. 

Q. You kno-w it wasn't the 1st of lVIarch ? A. 
No. 

Q. vVhen did you first learn about this prior 
lien? A. I don't recall the da.te. 

Q1. You took the matter up with whom? A. I 
took the matter up with Carohine. He came around 
to my place of businesS' and said he hoped I would 
do some thing in regard to the sale of that prop-
er i y under attachment. 

Q. Did you speak to Bernard Degheri about the 
Armour attachment? A. Yes. 

Q. ,vhat did he say about it? You told us what 
Christopher said; what did Bernard say? A. He 
bJame d Carobine for all his trouble. 

Q. \Vhat, if anything, was said by you or Mr. 
Bernar d Degheri as: to the effect of your agree-
ment to release the twenty-three lots? A. That 
question, to my best recollection, has never been 
raise d, but I felt right up to that time that our in-
terest would be vitally prejudiced if he were to re-
lease those lots. 

Q:. Do I understand you were not asked at any 
Ume to actually execute a release? A. No, sir. 

Q. You talked wiih Mr. Carobine about the ex-
istence of this attachment lien? A. Yes. 

q_ ,vas 1 that the first you lea,rned of the matter? 
A. Yes, sir. 

Q. Carobine had never told you about it? A. 
11he first I heard of it was through Mr. Cella. 

Q You are quite sure that was in lVIay? A. It 
·was about the middle of May. 

10 

20 

::o 

40 



128 

Leonard G. Robin8on-For D'efts. - D 1irect-O'ross '. 

Q.. ·yvhat reason was there, if any, for the deed 
from lVJ r. Carohine and his mother to h.imse]f at the 
time · the first mortgage was made? A. So that 

· :Mr. Carob1ne could execute the mortgage withou t 
bothering his mother to do so, and also to convey 

10 the lots to the purchaser ·whenever that was nec-
essary. 

Q. 'l1he mortgage of March 1, 1926, was given at 
your· instance, was it not? A. Yes, sir .. 

Q. You are an attorney yourself, are you not? A. 
y . . es, sir. 

Q. Member of the bar of New York? A. Yes, sir. 
Q. lVho engaged lVIr. Christopher Degheri, Mr. 

Carobine or Mr. Verro? A. It is pretty hard to 
differ en tia te the part for both of us'. 

2. 0 Q 1)· - . '. r10r to that time did he represent your 
company'? A. No, sir . 

Q. "\Vho introduced him? A. Carobine. 
Q. Did Mr. Carobine or Mr. Degheri at any time 

request you to do anything with respect to this 
Armour judgment? A. They did not. 

Q. Did either Mr. Carobine or Mr. Bernard De-
gh eri suggest that any course should be pursued in 
respect to it? A. Not to the best of mv recollec-.., 
tion. 

30 
Oross-examina,tion by JJf. r. Degheri. 

Q. Xow, l\Ir . Robinson, when was. the · first time 
that you say that you knew of this Armour at-
tachmPnt? A. About the middle of ~fay. 

Q. ,Nould May 15th be about the right time? 
A. Anywhere probably between the 15th and the 
20th; somewhere around there. 

Q. And who was it that told you about it? A. 
40 ~fr. Cella. 
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Q. ,v hat ·was the occasion of Mr. Cella mention-
ing this to you? A. l\ir. Cella v:as to have taken 
an assignment of our mortgage. 

Q. ~Ir. Cella was to have taken an as~,ignment 
of your mortgage? A. Yes. 

Q. Did he take such an assignment? A. He did 
not. 

Q. And why did that fall through? A. On ac-
count of the complications about the judgment and 
?Ou r action. 

Qi. Complications ahout the Armour F 'ertilizer 
action? A. Y e-s. 

Q . And rny attachment suit? A. Yes, sir . 
Q. (By ~Ir. Ockford) This chancery suit? A. 

Ye8. 
Q. vVell, don't you know that at the time about 

th e midd]e of May, 1!)26, that that chancery suit 
was not started, lVIr. Robinson? A. If you will 
permit me, I didn't say that the deal was called off 
at that time; I only said that Mr. Cella informed 
me of that judgment at that time. He was still 
examining the title and this is what he had dis-
covered and the assignment was to have gone 
thr ough but you people stopped it. 

Q . Until who stopped it? A. Until thi8 suit 
stopped it. 

Q. And do you know when the suit was. started? 
A. (No answer.) 

Q. ,vould the date of .. Tune, 192,6,, help you any? 
A. It must have been some time around that period. 

Q. ..V\' ell, isn't it a fact, :Mr. Robinson, that it 
wasn't thiS' suit that stopped yom"' assignment to 
~\fr. CelJa going through? A. Well, then you know 
more about it than I do. 

Q,. vYell, I am asking you; can't you answer 
''yes" or "no"? A. To my knowledge, no. 

Q. It wasn't a fact? A. No. 
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Q. Now, you say you heard about this attach-
ment in the middle of lV[ay; when did you think, 
after that time, that there was any danger about 
your mortgage? A. \Vell, I have had that feeling 
1·ight along after that. 

Q. You had the feeling after Mr. Cella told you 
that your mortgages were in rather a precarious 
position? A. Yes, sir. 

Q. Don't you re1nem ber S'eeing me in your office 
the first week in May, at which time he had a con-
versatfon with you and told you about this. Armour 
attachment? A. I remember your having told me 
about various. attachments. 

Q. \Vell, this one in particular I have reference 
to. A. I don't recall this one now. 

C-l. How many times do vou recall that I went ., 
· to your office in connection with any phase of this 
matter? A. I should say about two or three times. 

Q . .Yot any more than that? A. 1 doubt it. 
Q. Now, can you fix the first time, approximate-

ly, :\Jr. Robinson? I appreciate it may be a little 
difficult for you, but the fi1'st time I called at your 
office in connection with this 1 matter. A. The .,first 
time you called at my office was in reference to 
wanting to buy the property for 1\fr. O'Toole. 

Q. And when was , that? A. Some time in the 
spring. 

(l 1Vell, that doesn't help us very much; was it 
during the month of April? A. Possibly. 

Q. 1Vell, isn't it a fact that some time between 
April 15.th and April 30th I did go to see you and 
I did tell you that there was a man who might buy 
the balance of the eighty-four lots that Carobine 
owned? Isn't that a fa.ct? A. I know you did it, 
but I couldn't tell you whether the dates are cor-
rect. 
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Q. You can't tell the dates1 and you don't want 
to commit youroelf? A. No, sir. 

Q. Do you remember the second time I called to 
see you? A. I'm sorry, but my faculty for remen1-
bering dates is not so well developed as yours. 

Q. I am sorry for you, but I thought you would 10 
be able to help me out. A. I would like to if I 
could. 

Q. All right; I know you would; I appreciate 
that. S.o you can't help n1e out at a.11 as to the time 
I called at your office? A. I told you maybe two or 
three times ; it may be once or twice n1ore. 

Q. About the dates? A. I can't tell you that. 
Q. Do you remember my coming to your office, or 

going to your office:, at any time after Mr. Cella told 
you about the Arn1our attachment or judgment? 20 
A. I think so. 

Q. You think I called after that? A. Yes. 
Q. That would bring a visit from me to your 

office some time after the 15th of May; do you think 
I called there as late as that? A. I wish I could 
tell you, but I really can't. 

Q. You couldn't even tell me whether I called at 
your office after lVlr. Cella told you about this 
A1·mour matter, or before; you can't tell that? A. 
I could not. 

Q. Do you keep a diary, Mr. Robinson? A. I 
do, but in this1 particular instance it n1eant very 
little to me; it was just a part of my day's work 
and I paid very little attention to it. 

Q. You don't mean it meant very little to you; 
there was $13,000 involved. A. $13,000 was not 
involved in the dates of your calling and visiting 
me. 

30 

Q. It was involved in the question whether your 
40 lien was good or bad? A. Yes. 
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Q. And you were a little worried about it? A. 
A little bit disturbed. 

Q. ,Surely you were, and in the course of your 
· disturbance you wrote several letters to Mr. Chris-
topher Degheri, didn't you? A. Quite correct; I be-
lieve 1 did. 

Q. Do you recall, at any tin1e I called at your 
office, that I told you about this Armour attach-
ment? A. I think so, yes1. 

Q. Could you fix that time, Mr. Robinson? A. 
I could not. 

Q. You can't fix the time? A. It must have been 
after Mr. Cella's telling me. 

Q. Is that just a gue ,ss on your part, or is it a 
fact? A. I am absolutely certain that the first man 
I learned about this matter was Mr. Cella. 

Q. You didn't learn it from me first, or from Ml". 
C. S. Degheri? A. r_rhat is quite correct. 

Q. Do you remember your telling me about it? 
A. Yes. 

Q. And do you remember telling me words to this 
effect: "I am not going to worry about it; we have 
mortgages of $18,000; there is only due us, about 
$13,000, and if anything is done on that judgment 
·we might buy it in to protect ourselves''? Isn't 
that the conversation you told me? A. I think you 
are pretty near correct. 

Q. Or words to that effect? A. Yes. 
Q. And you so wrote to Mr. C. S. Degheri? A. 

Yes. 
Q. To the san1e effect? A. Yes, to the same ef-

fect. 
Q. And if the occasion den1anded it you would 

have bought in this judgment of the Armour Ferti-
lizer Works? A. I would have had no other alterna-
tive. 
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Q .. :Now, what did you do when you heard tha.t 
there was such a judgment, after l\1r. Cella told 
you about it, of the Armour Fertilizer Works; what 
did you do to protect your mortgage? A. I asiked 
~Ir. Christopher Degheri to see that no sale took 
place under that judgment. 

Q. And you wrote a letter to that effect? A. 
Yes, I wrote a letter to, that effect. 

Q .. And he replied by letter? A. I think he both 
replie d to my letter and he was per'Sonally at my 
office also. 

Q. Did you do anything personally, or did you 
give any instructions to any attorney at that time 
to protect you in this matter? A. I asked Mr. 
Chr istopher De-gheri to do it. 

Q. Is that all you did? A. I also asked the 
Sheriff's office to watch out for it. 

Q. Did you do anything else? A. And the County 
Clerk's office. 

Q. Did you do anything else? A. I think that isi 
about all. 

Q. Did you engage any attorney? A. I did not. 
Q .. Did you think that the judgment might be 

assigned to someone else and you might be inter-
ested in O'ettinO' it before that a.ssfo:nment; did you b b '--' 

10 

·20 

think of that fa.ct? A. Yes, but I would rather not 30 
have j_t. I thought I was certain before the sale 
took place on the attachment I would get wind 
of it. 

Q. In other words, you believed they would ad-
vise you of any assignment and you didn't care who 
had it? A. Yes. 

Q. When did you first learn that this judgment 
was as1s1igned to l\Ir. Starace? A. You know, when 
it comes to dates, Mr. Deghel"i--

Q. You seem to be hopeless, but I am going to 
try to help you out. Do you know when the assign-

40 
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ment was made? A. I should judge it 1nus,t have 
been made some , tirn e in June. 

Q. If I told you that the assignment of the judg-
ment was ma.de lVlay 11th and recorded May 20th 
in the County Clerk's office of Bergen County 
would you be surprised in hearing it? A. I would 
be surpriSJed. 

Q. You would? A. I think I would. 
Q. You heard me so testify this morning that 

there was an assignment of judgment entered May 
20, 1926? A. Yes. 

Q. You heard me testify to that effect from the 
records that I have before n1e? A. No doubt that 
is correct. 

Q. You didn't think you were interested in this 
Armour judgment, Mr. Robinson? A. I didn't s.ay 
that, Mr. Degheri; I was vitally interested but if 
I didn 't have to lay out an additional $3400 I would 
greatly prefer to have somebody else hold it. 

Q. Were you apprised of the deal between Mr. 
Degheri and . the Alps Realty Company? A. Yes. 

Q. When did you first know anything about it? 
A. About the time lVIr. Cella told me about the 
Armour matter. 

. Q. Some time in the middle of l\1ay? A. Yes. 
Q. Did you know when you heard frmn Mr. Cella 

that the deal with the option had gone through? 
A. I so understood. 

Q. "'\Vere you appris ,ed of the deal going through? 
A. "'\Vha t do you mean? 

Q. Did any body tell you that Cella was selling 
the property, eighty-four lots in number to the 

' Alps R.ealty Company? A. "'\Vell, I knew that :Mr. 
Cella discovered the attachment. 

Q. The substance of my question was, prior to 
the going through of some deal whereby Carobine 
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s1old eighty-four lots to the Alps: Realty Company, 
did anybody tell you that such a deal was going 
thro ugh? A. Yes. 

Q. ,vho was it? A. Carobine. 
Q. Did he tell you the circu1nstances or the con-

sider ation of that deal? A. He told me something 10 
about it, yes. 

Q. What did he tell you about it? A. That the 
prop erty is to be· conveyed to the Alps Realty Com-
pany and they are to take care of all the obliga-
tio ns, including ours. 

Q. And you would have nothing to worry about, 
in other words'? A. That's right. 

Q. ,vhen you heard that the deal was being made 
to the Alps Realty Con1pany you knew then that 
your mortgage would be secure? A. Yes. 20 

Q. And you knew that the man that took that 
ju dgment over, Michael Starace, was a friend or 
st ockholder of the Alpine Realty Company? A. 
The na111e of Michael Starace meant nothing to me. 

Q. Is there such a man as Michael Starace? A. 
I don't know. 

Q. He was here; didn't you meet him this morn-
ing? A. I saw a gentleman there, but I didn't know 
whether it was Michael Starace or who it was. 

Q. Your idea is that Michael S.tarace--shall I 
call him-a dummy in this matter? A. I don't 
know. I understand that Mr. Michael .Starace is 
an officer in the Alps Realty Company. 

Q. Your understand.ing and. mine agree on that. 
And yet you said a minute ago, l\1r. Robinson, that 
Michael Starace is not· the real man in intBrest; is 
that right? A. That, I am siorry to say, I couldn't 
t ell you; I don't know. 

Q. Do you know how Mr. Verro happened to 
come into this transaction? A. He is president of 
ihe Alps Realty Company. 

:w 
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Q. I-Iow do you know that? A. lVlr. Verro ha s 
been in my office a number of times, and told me 
about that arrangement with Mr. Carobine. 

Q. Did Mr. Verro tell you that Mr. Starace, who 
held the assignment of the judgment, never really 
paid anything for that assignment? A. No, sir. 

Q. He didn't tell you? A. :-N" o, sir. 
Q. You know nothing else about this transaction 

in respect to that assignment of judgment? A. All 
I know is this: I told Mi·. Verro if he didn't take 
up the judgment I would. 

Q. vVell, you don't know how Mr. Verro hap-
pened to come into this. transaction originally, do 
you? A. No, I do not. 

Q. At any rate, when you were apprised of the 
transaction with Mr. Verro you knew then, Mr. 
Robinson, that there was no further worry on your 
part about your mortgages; is that so? A. Except 
that I learned that the judgment has been paid. 

Q. Then you never spoke to l\lr. V e-i--ro after you 
learned of the judgment? A. Why, yes, I have 
spoken to :Mr. Verro a number of times. 

Q. Of course you did, and lVIr. V erro explained 
the transaction which the Alps Realty Company 
had with Carobine? A. Yes. 

Q. And when you heard of that transaction with 
l\lr. Carobine, that he was , to turn over the prop-
erty to the Alps Company, you knew that you were 
per-f ectly all right? A. I did not know that, because 
Mr. Verro wasn't as optimistic as he was before. 

Q. In other words, he was so:r-ry he got in to it'! 
A. So he told me. 

Q. )laybe you don't blanie him for· that. Now, 
do you remember being serTed, )Ir. Robin ·on, in 
the action ·which I instituted for specific perform-
ance against 1\lr. Carobine and yourself and 1\1r. 
Starac,e'? A. Yes. 
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Q. And that was , a pproxima te1y the 26th day of 
Jmrn, this year, when that action was i started; isn't 
that rig ht? A. I remember having been ser'Ved. 

Q. You do remember that date, do you? A. No, 
sir. 

Q. Your recollection, then, is hopeless on dates? 10 
A. I make it my business not to remember any 
dates. 

Q. You can remember the figures of transactions 
pretty well? A. Yes. 

Q. And if I were to tell you that you were ser'Ved 
,June 26 of this year- A. I would take your word 
for it. 

1\iir. Ockford: What difference does , it 
make? ,20 

1\1:r. Deghe.ri: vVe will come to that in a 
minute, }\,fr. Ockford. 

Q. After I tarted this specific performance ac-
tio n in which you were defendant, it was then, for 
the first time, that you lJ.elieved that your mort-
gages were in jeopardy; isn 't that right? A. I had 
some doubtSI on that score before. 

Q. And when I started the action you were con-
vinced that your mortgage was in jeopardy? A. A 
little troublesome. 

Q. And it wasi only then that you conceived the 
idea that you would foreclose your mortgages; isn't 
that right? A. After you started suit? 

Q. Yes, after I s,tarted my specific performance 
actio n? A. Yes. 

Q. You never thought of it before I started the 
action, did you'? A. I wouldn't say that. I didn't 
take any action before that, but I considered it a 
number of times. 
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Q. In other words, you didn't believe it neces -
sar y to take a.ny action before that tin1e? A. I 
wouldn 't say that, either. It was something tha t 
wa s very serious. You might have taken action at 
an y time. 

JU Q. The fact is, you didn't take action? A. You 
pr ecipitated it. 

Q. In other words, my specific p,erf ormance ac-
tion pr ecipitated your action? A. Yes. 

Q. Now , are you willing to -day to 111ake an as-
signment of your n1ortgage? A. Yes . 

Q. You haven't any objection who buys your 
mor tgag es, have you? A. Of course not. 

Q. All you are interested in is getting your 
mone y, the thirteen or fourteen thousand dollars? 

:20 A. That's right. 
Q. If I wer ·e to offer you, or some other person 

was to offer you, either on my behalf or on the be-
half of anybody else, to buy your mortgages, you 
would readily give them an assiignment, wouldn't 
you? · A. Yes. 

Q. Upon the payment of principal and interes,t? 
A. vVith this exception, l\!Ir. Degheri: I have an 
agr eement with the Alps; that 1nay complicate the 
situation somewhat. 

30 Q. Let 's hear about that agreement; what is it? 
A. That I would give an assignment of the mort-
gage s to th em. I got $2500 on account. 

Q. You have already received $2500 on account? 
A. Yes. 

Q. '1Vhen did you get that, JVlr. Robinson? A. I 
got that about the time that the Alps went into the 
agre ement with Carobine, or shortly. after that . 

Q. So you are, in a way, by agre ement with the 
Alp s Realty Company , bound to assign your mort-

4 0 g·age to th em? A. 1 presume so. 
Q. Well, isn't that the fact? A. S.urely. 
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Q. And is that agreement a verbal agreement or 
in wr it ing? A. In writing. 

Q. Have you that agreen1ent here? A. I have 
not. 

Q. vVhere is that agreement? A. In my office. 
Q. Will you bring it over to -morrow morning? 

A. Maybe I am not corning to -morrow morning . 
Q. vVell, you can send it over? A. Yes. 
Q. There is no objection to my seeing it? A. 

None whatever. 
Q. Do you know now for a fact, Mr. Robins.on, 

that I never represented Mr. Carobine before JVlarch 
12', 19126-? 

l\ilr. Ockford: I object to that. vVhat dif-
ference does it make whether he knew or· 
didn't know? Or whether he knows now or 
don't know. 

Mr. Degheri: It makes this difference, be-
cause this question goes to the credibility of 
this witness: as to his tes itimony at this time 
and as to his affidavit-one affidavit which 
he has made in this cause before. 

10 

20 

Q. I will change my question in this: way: Your 
affidavit reads as follows: "In connection with the 30 plac ing of the aforesaid mortgages ( referring to 
the mortgaO'e of $15,000 and of $3,000) complainant 
hims elf ( m~aninoo me) acted as: attorney." Is- that 
so? A. I have a1ways believed, Mr. Deghe •ri, that 
You and your brothers were partnerSJ . 
., Q. Who gave you that belief? A. I don't know, 
but I have always had that impression. 

Q. vVhen did you first know that I existed, Mr. 
Robinson? A. Shortly after I met your brother. 

Q. vVell, that doesn 't help me . A. I'm sorry; I 40 
would like to help you. 
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Q. vVell, now, that is very important. 
ing to aSJk you to try to think when you 
me, or when you first saw me. 

I am go-
first met 

Mr. Ockford: The question is-, when he 
first heard of your existence. He says, 
shortly after he met your broth-er. Now, 
when did he meet your brother? · 

l\1r. Degheri: I will take care of it _; you 
can have a chance after I get through with 
him. 

Q. ,vhen did you first see me or speak to me? A. 
VVhen? 

Q. At any time, l\1r. Robinson, prior to the execu-
tion of this contract I submitted in this action. 
VVhen did you first hear of me, or when did you 
first s,peak to me, or when did you first see me? Can 
you answer that? A . .Ko, I could not, not definitely 
enough. 

Q. All right. ~ow, upon the execution of the 
first mortgage of $15,000 by Carobine to your com-
pany, where was that deal closed? A. In my office. 

Q. vVho was present? A. Christopher ·. 
Q. And who else? A. Carobine. 
Q. And yourself? A. Yes. 
Q. VVas I there? A. You were not. 
Q. Did you know n1e at that time? A. I don't 

believe I did. 
Q. Now, where was the deal for the $3,000 mort-

gage closed? A. Also in my office. 
Q. ,vho was there? A. Christopher Degheri a.nd 

Carobine. 
Q. And yourself? A. Yes. 
Q. vVas I there? A. You were not. 
Q. You did hear of me at that time? A. I heard 

of you before that time. 
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Q. ,vho told you about me? A. 1 think that your 
brot her said something · about you. 

Q. ,, ras it complimentary, or· otherwise? A. He 
thi nks well of you. 

Q. vVell, I am glad to hear that. You heard :Mr. 
Car obine testify that I did not represent him at 
any time prior to the execution of this contract; 
did you hear him so testify? A. So I heard. 

Q .. Does that change your testimony now, or 
help you any? A. AH that I s1aid, Mr. Degheri, was 
·.vhat I have always believed. If I am wrong, I am 
pBrfectly willing to take it haek. 

Q. ,vell, do you take it back? ' A. That doesn '+: 
cha nge my s,tatement, that I have always believed 
that. 

Q. You haven't got any reasion why yDu do be-
lieve that? 

Mr. Ockford: I object to that. It isn't a 
question. 

Q. vVell, you can answer it; have you any rea-
son? A. It may have been only an inference. 

Q. And when you put that inference in your affi-
davit, which you swore to in this cause, it was only 
an inference? A. A belief, ye,s. 

Q. During the time that you firs,t met Chris-
topher S. Degheri and the first time that you met 
me some time in 19,26 which vou have fixed, some 

·' ' t., 

time in l\liay, I believe, did you ha:ve occasion to 
write any letters to me ·t A. I don't recall it. 

Q. Did yo,u actually ever write any letters to 
me, or· to my name, Bernard M. Degheri? A. I 
don't recall it. 

Q. Isn't it a fact that all of your co,rrespondence 
during that period of time was with Christop!·er 

. S. Degheri? A. Yes. 

10 
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Q. And you knew that Christopher S. Degheri 
was the attorney of Thomas R. Oarohine? A. Yes.. 

Q. Christopher S. Degheri was the only attorne y 
at either of those two mortgage transactions; isn 't 
that so? A. But I still didn't know that there wa s 

10 no partnership. 
Q. You didn't know there was a partnership up 

to that day? A. I may be wrong, but that was my 
impression. 

Q. How could you think there was a partnership 
when I never had met you and you never saw me? 
A. I know a number of partnerships where I don't 
know all of the members of the firm. 

Q. I show you a letter dated September 25, 1925 •, 
addressed to Mr. Christopher S. Degheri, with what 

20 purports to be your signature thereon, and as;k you 
· did you send that letter to Mr. Christopher S. De-
gheri? A. Yes, sir. 

30 

40 

Mr. Degheri: I offer the letter in evi-
dence if there isn't any objection. It is one 
of the letters attached to the bill. 

1\1:r. Ockford: I don't think it is relevant, 
but I have no objection. 

(11he same is 1narked Exhibit 0-7.) 

Q. And I show you another letter, dated Febru-
ary 1, 1926, also addres.sed to Mr. Christopher S. 
Deghe ·ri, with what purports 1 to be your signature, 
and ask you if you sent that letter? A. Yes, sir. 

Mr. Degheri: I also offer this. It is also 
attached to my notice of motion to strike 
out the answer. 

( Admitted and marked Exhibit C-8.) 

Q. I show you a letter dated March 5 19·26 also 
' ' addressed to Mr. Christopher · S. Degheri, with what 
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purp orts to be your s,ignature thereon, and ask you 
if you sent tha.t letter? A. Yes, sir. 

Mr. Degheri: I offer that. 

( Admitted and n1arked Exhibit 0-9•.) 

Q. Now, Mr. Robinson, hy reaso ·n of your hold-
ing thes;e two mortgages, you controlled the action 
of Mr. Carobine somewhat, didn't you? 

Mr. Ockford: Wait a minute. I obj€ct to 
that. It is rather beside the po•w€r of any-
body to answer. He might have thought he 
controlled him. 

l\rlr. Degheri: Is that your objection? 
Mr. Ockf ord: Yes. He doesn't know 

whether he controlled the ma .n or not. 

Q. Can you answer that? A. I can answer you 
better than you expect. I did not control Oaro-
bine. 

Q. But you were looking oµt for his interests, 
weren't you, Mr. Robinson? A. Only so far as they 
were identical with ours. 

Q. You testified on direct examination that you 
did look after Mr. Oarobine's interests. with respect 

10 

20 

to the Cresskill property? A. I did, becauSle his in- 30 
ter ests were naturally entwined with ours. 

Q. Now, do you r·ecall Mr. Christopher S.. De-
glrnri coming to your office some time in the early 
pa.rt of February, 1926, and saying to you that he 
had spoken to Mr. Oarobine regarding the sale o.f 
thirty-three , lots on this tract? A. Yes. 

Q. And do you remember writing to Mr. Chris-
t opher 8. Degheri with reference to that matter? 
A. I must have written him. 

40 
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Q. And why do you s1ay you must have writtBn 
him? A. vV ell, here is the letter ( witness ref errin g 
to C-9). 

Q. Do you know whether that deal was consum-
rna ted? A. I don't think it was. 

Q. Do you know whether any other deal came 
out of that particular proposed deal? A. As far as 
I know, no deal came out of it. 

Q. J?idn't lVlr. Christopher S . Degheri ten you 
that his brother was interested in buying t-wenty-
three of the thirty-three lots? A. He told me that 
:Mr. O''1.1oole was a client of his. 

Q. Did it make any difference to you who was 
buying the property, 1\iir. Rohinson? A. Not a 
particle. 

Q. Do you remember Mr. Carobine telephoning 
you on March 12, 19-26, at your office in New York? 
A. I know he has telephoned to my office in New 
York a great number of times. 

Q. Well, let'S1 he· specific; the date this contract 
was signed. A. I presume he did ; I'm sure he did. 

Q. Of cour_se you do; you don't presume, but you 
are sure he did. Now, what was the subjBct of that 
conversation? ' A. He wanted to know 

0

if I would 
be agr eeable to his selling the twenty-three lots for 
$4,000, $2500 cash and $1500 mortgage. 

Q. ,vhat did you say to that? A. I said so far 
as I could see, I would have no objection. ' 

Q. And the , reason you s1aid that was you wanted 
some cash? A. I was very glad alwavs to secure 
cash. ., 

Q. You had two 1nortgages and you weren't o-et-
ting anything? A. That's right. 

0 

. Q. ~rhe :firs;t mortgage of $15,000 was drawing no 
interest? A. Yes. 

Q. And you were in hopes of getting a mortrraO'e 
that would draw interest? Didn't that enter ~n~o 
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your mind when you ~greed to take this assignment 
and the $1500 mortgage, the · fact that you were go-
ing to get interest on it? · 

:Mr. Ockford: I object to that. The ques-
tion is if he got it, not what his motive was. 

Q. vYill you please answer that? Did it enter 
your mind? A. In the $1500 mortgage there was 1 no 
consiid eration at all. 

Q. vYell, what was the consideration for your 
agree ing to release the lots? 

Mr. Ockford: I object to that, upon the 
ground as immaterial, what his motive was. 
The testimony is he agreed to do it. 

Q. 1Vill you please answer the question? ( Ques-
tion read by the stenographer.) ,vhat was the con-
sideration? A. The consd.deration was to help Caro-
bine liquidate his affairs. 

Q. Isi that all? A. That waSI the principal thing. 
Q. And in helping Carobine liquidate his affairs 

you would have to help the purchaser by releasing 
the lots; iHn't that so? A. :No. The purchaser was 
not conside ·red at all. 

10 

20 

Q. ln other words, if the purchas.er wanted to 30 
buy the property and couldn't pay all cash, that 
kept him out of the picture; is that right? A. That 
is what I wanted. 

Q. You wanted cash? A. I wanted cash. 
Q. But you realized, Mr. Robin8on, that you 

probably couldn't get all cash for the sale of those 
lots, didn't you? 

Mr. Ockford: I object as immaterial. 

A. I realized there was some difficulty in selling 40 
real estate, especially vacant lots-, for all cash. 
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Q. And that is why, in the proposition that was 
mentioned by Mr. Carabine, you mentioned awhile 
ago, over the telephone, on the clay of Ma:rch 12, 
19·26, you assented to release the lots provided the 
$1500 mortgage was assigned to yo~; is that right? 

1u A. Yes. 
Q. And provided you received the cash in the 

de-al from Mr. Carabine; is that right? A. Right. 
Q. Now, when the mortgage of September, 1925, 

was executed by Mr. Carobine to you for $15,000, 
he only owned ninety-one lots? A. No, he owned 
107 lots. 

Q. Isn't it a fact that he didn't get the · s,ixteen 
until January, 19126? A. That is true ·, but I did 
not take a deed to those sixteen lots. Probably the 

:20 reason why was because he was under contract to 
sell, and they as1ked me if I would be satis ·fied to 
allow the sale to go through upon condition that I 
got the proceeds of that sale, which I assented to. 

Q. And your recollection is, then, that you didn't 
get the sixteen lots 1 because he had a.greed to sell 
them to Goodman at that time? A. I don't know 
the name. 

Q. Now, what was actually due your company 
from l\1r. Carobine on September 22, 19'25? Have 

ao you your records with you, l\1r. Robinson? A. I 
have not. 

Q. I noticed you had some pa p,ers in your pocket 
when you were exa1nined on direct by Mr. Ock-
ford. A. I have some figures. 

Q. Perhaps they will help us, you will refer to 
tll€m, please. A. I am sorry I cannot give you any 
infor'Ination at all. 

Q. You can't give me, in other words, the amount 
of the indebtedness of Carobine to you when he 

10 executed the $15-,000 mortgage on :March 22nd? A. 
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My best recollection is it was in the neighborhood 
of $9,000. 

Q. And you exacted, then, a $15,000 mortgage for 
that amount? 

M O kf d I obJ'ect to the word r. c T or : 
"exacted." 

A. Because I gave him an additional line of credit 
up to $15,000. . 

Q. You extended his credit? A. I extended his 
credit up to $15,000. 

Q. vVhat was ; the highest amount that you ever 
advanced Mr. Carobine at any time since Septein-
ber, 1925, to March, 1st, the date of the second 

10 

mortgage ,, 19126? :20 

Mr. Ockford : I presume you mean the 
highest balance due. 

Q. Yes, put it that way, the highes:t balance due; 
what waS1 that amount? A. I couldn't tell you. 

Q. Don't those papers show? A. No. 
Q. Have you your records in your office? A. 

Yes. 
Q. You knew you were going to testify? A. Yes. 
Q. You knew you were going to be asked about 30 

the amount due on those mortgages? A. Yes. 
Q. You are an attorney? A. I am, but not a good 

one. 
Q. I won't argue that point with you; but you 

didn't think of it, anyway? A. No. 
Q. The fact is, you didn't bring those figures ·? A. 

No. 
Q. vVould vou bring them over to-morrow morn-

ing'? A. Unl;ss counsel objects to it. 

Mr. Ockford: It makes no difference if he 
agrees to release you, what the amount was. 

4.0 
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Q. Would you siay that the highest balance that 
was ever due you from Mr. Carobine was more 
than $15,000 at any time between September, 19·25, 
and J\,farch, 1926? 

Mr. Ockford: Just a moment; I object to 
it, on the ground as immaterial. 

A. I don't think it was. 
Q .. In other words, between that date, Septem-

ber, 19125,, and March, '26, the date of the second 
mortgage was executed, there was never a balance 
due you from Carobine of $15,000? A. That is my 
uest recollection. 

Q. Ro when you procured-or when you asked 
for this $3,000 mortgage of March 1, 19·26., you 
knew you were getting something for which there 
was no consideration, didn't you? A. I did not 
know that. 

Q. vVell, you were getting $18,000 worth of mort-
gages ,, weren't you? 

l\fr. Ockford: I object, on the ground 
that he has already testified as to the pur-
pose of the second mortgage. 

J\,fr. Degheri: I am asking the question. 
Mr. Ockfo,rd: If you are going to dispute 

the fact----
:Mr. Degheri : That remains with me, if I 

am going to dispute it or not. 

A. 'l1he second mortgage was a part of the origi-
nal transaction, of the first mortgage. 

Q. But at that time the $15,000 mortgage on 
the njnety-one lots more than covered the indebted-
ness that Carobine owed you? 

Mr. Ockford: I object to the question, 
upon the ground that the witness , has al-
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ready carefully explained the purpose of the 
siecond mortgage . 

A. The amount of $15,000 probably did, but the 
F;rcurity ·wasn't there. 

·t ? Q. In other words, you wanted more secur1 Y. 
A. I wanted the security that we agreed upon at 
the outset. 

Q. And that is the reason for the execution of 
this second mortgage? A. Right. 

Q. ,vhy was there no interest put in the mort-
gage of Septemb~r, 19·25? A. I think your brother, 
Christopher D,egheri, can tell you more about that 
than I can. 

Q. I am asking you now. A. I don't know; it was 
done against my instructions. 

Q. Did you ever tell Mr. Christopher Drgheri it 
was. against your instructions? A. Yes> I raved 
and howled about it. 

Q. Did you ever write him a letter? A I don't 
think so. 

Q. In pursuance of that agreement to release 
the lots didn't yon tell ~Ir. ChriSitopher S. Degheri 
to draw the n;cessary papers that would protect 
i:ou name]v the as :sio'nment of the mortgage to ,J J u) 0 

go from 'I1homas R. Carobine to the Fruit & Prod-
uce Acceptance Corporation, and the release of 
the $1~,000 mortgage in respect to the seven lots 
that it covered? A. To the best of my recollection, 
our talks have never reached that point, although 
I did tell l\fr. Christopher Degheri that, in order 
not to pile up expenses against Mr. Carobine, I 
would be very glad to let Mr. Christopher Degheri 
look after the . interest of our corporation at the 
same time. 

Q. I show you a letter dated May 20, 19126, ad-
dressed to lHr. Christopher S. Degheri, with the 

10 
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--------- - - - ~--
sig·na ture purporting to be yours, and ask you if 
you sent that 1€tter? A. I did. 

Q. And I call your attention to the last para -
gr aph on the first page and ask you to kindly read 
it (handing paper to the witness). A. I have 
read it. 

Mr. Degheri : I offer this in evidence. 

(Admitted and marked E ,xhibit G-10 . ) 

Rerli1~ect examination by Jvlr. Ockf.ord. 

Q. Is lVIr·. Carobinc indebted to your company 
in connection with any otl1er matter than this par -
ti cular indebt edness covered by the mortgage? A. 
Yes, a current account. 

Q. I-Ie is a debtor of your company? A. Yes, sir. 
Q. And you are inte •rested in helping him out for 

that reason? A. Ye·s. 

F'RANK VEIRR.O, sworn on be,half of the defendants, 
testi fled as f oUows : 

Di reC't ex arruination by A1r. Oclcford. 

Q. vVhat do you know, l\iir. Verro, about the pay-
ment of the money to the Armour Company for the 
pu rc hase of the judgment? A. I know that w€ 
paid out the money with our own check. 

Q. By "we" you mean- A. I as president of 
th e co•rporation. 

Q. What is the name of the company? A. Alps 
R ealty Company. 

Q. IIow much was the money? A. Three thou-
sand and something, I don't remember · exactly. 
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\Ve ha ve a check to that effect. "Te also paid the 
lawyers for their services. 

Q. Have you been repaid the amount of that 
judgm ent? A. Not one cent. 

(~. H ave you paid any other moneys out in con-
nection with this property? Oh, yes. 

Q. What else have you paid? A. I will tell you : 
vVe have taken care of an obligation to the insur-
ance company to take , up the mortgage, and through 
a frie nd of ours. we have advanced to l\fr. Robin-
son $25,00 on account of the a,greement to buy his 
two mortgages-to take up those two mortgages. 

Q,. Tha,t has not been paid back to you? A. No . 
Q. Has Mr. Carobine paid any money to your 

company? A. No. 
Q. Has he paid any other moneys for taxes or 

asses sments? A. No, we paid e·verything. 
Q. Has your company paid any money for taxes 

or anyt hing? A. Surely we did. 
Q. Row much, about? A. Well, I will tell you: 

There are bills made by the town on the eighty-
four lots, and we have paid a balance of $845, you 
un derstand, for taxes , and assessments. Now, a 
par t of the lots went on those bills and the · balance 
is being paid by the Alps Corporation, so everything 
is cleanerl up. , 

Q. Amounting to how much? A. Oh, over a 
th ousa nd dollars altogether. 

Q. Your company has received a deed for the 
eighty-four lots as security for thes ·e moneys; is 
th at correct? A. ,vell, I will tell you: The com-
pa ny has agreed, you understand, to take over these 
four lots, you understand, because :Mr. Carobine 
was in a funny frame of mind; he was. thinking that 
he was losing everything in the hands of a bunch of 
sharks. 
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Mr. Degheri: I object to the answer nnd 
ask that it be stricken out. 

A. (Continuing) ~rhat is the proper wording. 
Q:. What agreement is there between you and 

Mr. Carobine? A. I am ready to say anything and 
everything if I will get everything that is coming 
back to me. I don't care two cents for the land or 
anything. 

Q. You only want to get your money back? A. 
And get it. 

Q. vVhat, if any, arrangement have you with :Mr. 
Carobine as to the title to the land? A. As. long as: 
we· hold the title to the land we don't want to make 
one cent on it; it is not ours. ,ve want whatever 
is reas.onable and fair to ourselves . 

Cross-examin.a ,tion by 1Vlr. Degheri. 

Q. Now, Mr. Verro, if you will calm yourself a 
little bit I am going to try to help you help your-
self, and I wish you would speak in a lo\.ver tone. 
When did you first become interested in this propo-
sition? · A. Twenty-four hours before we signed a 
contract. 

Q. Now, what date was it? A. The date of the 
deed, May 11. 

Q·. The deed was dated, as I recall it, May the 
10th? A. May the 10th. 

Q. And you got interested in this 1 transaction 
twenty-four hours before that time? A. I am not 
interested at all. 

Q'. I aS'ked you if that was the first time that you 
be·came interested in the transaction in any way, 
twenty-four hours before May 10, 1926; is that 
right'? A. vVell, it was very short; but a few hours. 
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Q. Who got you interested in this property? A. 
Mr . Car abine complaining and whining. 

Q. Mr. Carabine came to see you? A. Yes. 
Q. Where , did you see him? A. I don't remem-

ber; some place. 
Q. Did he s,ee you at your home? A. No, no. 
Q. At the office? A. No, no. 
Q. At a restaura .nt? A. Maybe in a public place, 

yes. 
Q .. What was the nature of that conversation; 

what did he say to you? A. I don't remember. 
Q. You don't remember? A. No. 
Q. But you say he waS' complaining and whining? 

A. Of course ·; he wanted to give us the land. 
Q. And he said, "Verro, here's some lots ; you can 

take them"? A. Yes '. 
Q. What did you say? A. "I don't care for the 

lots, but to help you out I will take a deed and 
atten d to all your obligations," that's, all. 

Q. Is that all you said to him? A. Yes, sir. 
Q. First you said to him, "I don't want the 

prope rty," but you finally said to him, "I will take 
a deed and attend to all your obligations,"? A. 
Yes. It is such a small matter for me-such a 
sma ll matter for me-that I don't care to take hold 
of anything like that. 

Q:. But the fact iS', y~n did take it, Mr. Verro? 
A. Yes. 

Q. K ow, all right, take your time, talrn it easy 
and you will live longer .· He told you about the 
attachment of the Armour Fertilizer Works.? A. 
Yes. 

Q. And he told yon they might issue an execu-
t . ? A ~T • 10n. . .1.-. o, S.Ir. 

Q. · He was afraid of that judgment? A. Yes, 
he sayS', "You got to pay that judgment in thirty 
days.'' 
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Q. Did you take the judgment then? A. I pai d 
the judgment-my lawyer. 

Q .. And by your · lawyer you mean Mr. Cella? A. 
· Yes. 

Q. And Mr. Cella dealt with the fertilizer people ? 
A. Yes. · 

Q:. And you paid how much? A. $3,400; I don 't 
remember exactly. 

Q .. Anyway, the amount that you paid for tha t 
judgment is in the paper? A. Absolutelv. 

Q. Now, why didn't you take that assignment in 
your name, Mr. Verro? 

l\1r. Ockford: I object to that. 

A. Niy counsel will arrange that. 
Q. In other words, you wanted to take it in vour 

name? A. No, I never considered myself. ., 
Q. You didn 't take car ·e of the working part at 

all or how the deal was to be worked out? A. What 
do you mean? 

Q:. I say, you didn't look after the matter of how · 
the deal was to be worked out? A. Anything that I 
do is properly made. 

Q. And you told your lawyer, Mr. Cella, to pay 
this assignment and take it in the name of Starace 
did you? A. Exactly. ' 

Q:. And you don't know why it was. taken in the 
name of Michael Starace? A. Yes, I know. 

Q.. And you considered this Armour Fertilier 
judgment a lien? A. Yes. 

Q. In other words, if you pay that lien it be-
con1es.; merged in the property ? A. Yes, with ex-
penseS'. 

Q. Now, who paid for that assignment of judg-
ment; did you pay for it? A. We, the Alps Realty 
Company paid. 

Q. And did you sign that check? A. Yes, I did. 
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Q. Wa8 l\ilr·. Robinson interes ,ted in that propo-
sition with Nl r. Carobine and yourself? A. I don 't 
know. 

Q. Did you ever consult with Mr. Robinson prior 
to the tim.e that you took this : assignment of judg-
ment? A. I understand that :Mr. Robinson had a 10 
mortg age on this land; I may have cons ·ulted with 
Mr. Robinson in the matter of the assignment of 
the judgm ent to pay all expenses and .save Mr. 
Carob ine 's1 property; I may have spoke ·n to J\fr·. 
Robins-on. 

Q. ~ow, as a matter of fact, when you bought 
up this assignment of judgment did lVIr·. Robinson 
get in touch with you and tell you about fore-
clos1ing his. mortgage? A. I don't remember. 

Q\. On the day that you got this deed to the ~O 
eighty-four lots i from Carohine, May 10, 1926, did 
you have a search made, or an e·xan1ination of the 
tit le made?' A. That was 1 made subse ·quently, I told 
you, in forty-eight hours. 

Q. In other words vou had to act quicklv? A. ' ., .., 
Yes~ 

Q. You didn't know what was. to be the · result, 
wheth er it was 1 something else than the mortgage 
or this 1 attachment judg ·ment? · A. In other words, 
I car ried it out asi ariy man would and I •saved him. 30 
Someone else could have done it, but I did it. 

Q. Have you any other occupation, Mr. Verro, ex-
cepting being connected with the Alps 1 Realty Com-
pany ? A. vVeU, not at pres:ent. I had an occup ,a.-
t ion before. 

Q . You a.re retired? A. Yes. 
Q. And your only busines.s 1 inte •rests are with the 

Alp s1 Rea1ty Company? A. Yes1. 
Q. N ow, I understand that the money that was 

pajd for this attachment judgment of the Armour 40 
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Pertiliz er judgment was money of the Alps Realt y 
Company? A. Yes, I paid it as1 president. 

Q:. Are you treasurer, too ,?· A. Yes. 
Q·. And Mr. Staraee i8 what? A. Vice-presiden t. 
Q·. Has the company any other officers? A. Yes, 

, 10 the secretary. 
Q1. Any other officer? A. No. 
Q. Is 1\1:r. Cella an officer? A. No. 
Q. So that if 1\1:r. Starace sa.ys that he paid thi s 

money for this as1signment of judgment he is in 
error, isn't he? A. Pardon me; :Mr. Starace neve r 
said that he paid it. 

Q:. Now , ·what arrangement did you have with 
1\1:r. Oarobine , with respect to g·etting the property 
cleaned up? A . To pay every obligation. 

_ :20 Q. vVhat did that include? A. I don't know-
everything. 

Q. You didn't know what it included; you were 
just taking a chance? A. Chance? ,vhat do you 
1nean, chance? · 

Q. Well, I don't know. What do you 1nean by 
chance? A. What is: in your mind by "chance"? _ 

Q. Wen, what is in my mind, Mr·. Verro, is the 
Alps Realty Company wanted to help Mr. Oarobine 
out; is that right? A. ,v ell, maybe. It was like 

30 picking up a drowning man. 
Q:. And he said ther e are shark:8 all around you? 

A. Yes. 
Q. He must have been in the water. A. I don't 

-know. 
Q1. You wanted to help him out? A. Yes. 
Q . . You went to Mr'. Cella.? A. To what? 
Q. Mr. Cella, your lawyer? A. To do what? 
Q. To do anything that was neces ,SJary. A. Only 

f 01• the deed. 
40 Q. Is that all Mr. Cella did? · A. That's all he 

did. 
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Q. Now, getting back, wha,t arrangement was to 
he, the n, between you and Carobine with respect 
to your getting, or the Alps Realty Company getting 
the eighty-four lots? Were you ever to give the 
Jots ba ck to him? A. No, with the · exception that 
we are ready to turn back the e·ighty-four lots at 10 
any t ime, as long as we get our money and intere •st 
at G per cent., and then we a.re satis 1fied to give 
it up . 

Q. Now, how much n1oney have you figured you 
have expended for . and on behalf of Mr. Garobine? 
A. Weill, figure , it out. 

Q. I will have to ask you to do that. What do 
you say to that? A. You figur ·e it. 

Q. Can't you help 111e figure it out? A. Our at-
tac hment, $2500 on account of the mortgage ·, and 20 
$1,000 given to 1\1:r. Oarobine dir'ectly, and that 
is all for the present, and we a.re ready to do, that. 
vVe are , to pay la :wyersi' fees and everything in con-
nection with this action, and everything. 

Mr. Ockford: ,vhat about assessments? 
The vVitness 1: Ass,es.sments and taxes. 

Q. Did you pay them? A. Oh, yes. 
Q. So that if those obligationS: are paid to you ,. 

you will turn back to Mr. Ca.robine thos 1e eighty· 3o 
four lots? A. To Mr. Carobine, yes; oh, yes. 

Q. You heard Mr. Garobine te ,stify when Vice-
Chancellor Bently asked him whether he received 
any instructions? Did you he·ar him sia,y that he 
didn't receive a penny? A. I sat back there · and 
I didn't hear the whole of what he said. · 

Q·. You say now that Mr. Ga.r'obine got $1,000? 
A. Surely. 

Q. Be,sides your paying these other debts 1? A. 40 Exactly. He got it in the form of a loan and he 
neYcr returned it, the $1,000. 
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Q. vVas that loan given to him before the deed 
or aft er the deed? A. No, that was given at th e · 
time of the deed. 

Q. Didn't you testify on direct examination, ~fr. 
Verro, that if the lots- were sold that a part of th e 

10 con sideration would go to Mr. Oarobine? A. Tha t 
has never been Sitated. 

20 

30 

40 

Q. You didn't state that? A. No, sir; I won 't 
ask him a cent, but I will make him a present of 
the · whole show and he can get the whole thin g 
back for nothing so long as we get. our n1oney. 

Q. Are you a relative of Mr. Carohine? A. No, 
sir. 

Q. Would you be willing, Mr. Verro, to release 
your judgment which you re,ceived, or which Michael 
Starace received fro111 the , Armour Company, re-
leas 1e these twenty-three , lotS' and receive 23/ 107th-s 
pa.rt of the , amount that you paid for that assign-
ment? A. I would be willing to return everything 
to Mr. Carobine at any day, but would not go into 
any transaction with any body else. 

Q. So that, I take it, if we offer you 23/ 107ths 
part of the a.mount of this attachment judgme •nt 
you would execute a release · of that judgment to 
Mr. Caro bine? A. You take me for ' a damn fool? 
For a cuckoo? You know the ,y are the beSlt twenty-
three lots there. Do you e·xpect that I should be 
so stupid as to release you thein twenty-three lots? 

Q1. You seem to have changed your attitude from 
what you sraid a moment ago, that you didn't ca,rie 
to make anything and would turn them back if 
you merely got your money. A. I will, to Ca.robine 1. 

Q. To nobody else? A. To nobody else. 
Q. In other words 1, if Mr. Oarobine s.aid to yo~ 

"lVIr. Verro, will you relea.se thos 1e twenty-three , lots : 
jf I p·ay you 23/ 107ths parts,?" you wouldn't do so 
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A. If Mr. Oarobine returns; to me all the 1noney in 
this transaction, with 6 per cent., he can do what 
he pleases afterwards. 

Q. That is all you would do? A. That is all. 

0ASE CLOSED. 10 
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Opinion: 

On the 12th day of March, 19'26, the complaina nt 
a.nd th e defendant Carobine -sufficiently execut ed 
a. written contract wherehy that defendant agre ed 
to convey to the complainant 23 designated lots in 
the Oounty of Bergen, in consideration of the pa y-
ment of $4,000, consisting of $2500 in cas ih and a 
purcha se-money mortgage for the Sium of $1500. At 
the time fixed in the contract for the pass 1ing of 
title the parties thereto, by mutual consent, con-
tinued that transaction to April 30th, 1926, at 
which time the c01nplainant was ready, willin g 
and able to p,erform his: part of the contract, but 
th e said defendant defaulted. On May 7th the 
complainant notified the vendee in writing that he 
demanded a compliance with the agreement, and 
fixed the 10th day of May, 1926, at his office, as 
the time and place for the carrying out of the -con-
tract. Again this defendant failed to: comply, and 
on Jun e 28th following this bill was , filed. 

The ne,gotiatfonsi leading up to the execution of 
the contract of March 12th were carried on in one 
s:ingle sesslion between the · parties thereto, during 
the course of which the complainant learned of a 
subsisting mortgage of $15,000 affecting a large 
number of lots, of which those -designated in the 
above contract were a portion. He thereupon com-
1nunicated by means of the telephone with one 
Robinson, the active manager of a corporation 
known as The Fruit & Produce Acceptance · Cor-
poration ( one of the defendants herein), the mort-
gagee , holding the above- mentioned lien on the 
property to be conveyed. After some conversation, 
it was ! finally agreed that the corpora ,tion just 
na1ned would execute release s. on any lot or lots 
which the complaina .nt might desire to sdl, in con-
sideration of the payment of $100 for each lot so 
relea sed. This agre ement wasi not reduced to writ-
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ing or mentioned in the contract which is the basis 1 

of thi s s:ui t. 
Between the execution of the contract and the 

time s,et for the passing of title the complainant's 
searc h disclosed that a judgment had been entered 
under a writ of attachment issued out of the Ber- 10 
gen Oounty Circuit Court, for the sum of $3428.64, 
which was 1 a lien upon the entire tract owned by 
Oaro bine. The complainant, of course, demanded 
that the vendee satisfy or remove this lien upon 
that part of the land to be conveyed. This, Cara-
bine, was entirely unable to do; in fact, his financial 
condition was , such that he was driven to apply 
to a ma.n named Verro for as1sistance to prevent, 
he says!, the loss of any equity he might have in 
the remaining 84 lots 1 of land besides the 23 men- 20 
tio ned in the contract with the complainant. There-
up on, the judgment was- paid by a corporation 
kn own as The , Alps Reaity Cornpa .ny, and an assign-
ment of it was: taken in the na .me· of one of the 
officers thereof, another defendant named Starace. 
This artifice wa ,s: adopted to prevent any future 
question of a, merger. 

The judgment in the attachment proceeding haE' 
been as signed to the defendant Starace, who is the 
pres ent holder of it. rrhe·re is nothing from which 30 
I can gather tlrn impre ,s:sion that the assig·nment 
whereby he took was . tainted with fraud, or any 
at tempt to hinder, emharras-s 1 or delay the com-
plainant and this 1 is. borne out by hisi position upon 
the final' hearing. He the ·n and there offered and 
agree d in open court to release from the lien of 
hi s judgment those lots of land which the com-
plainant now seeks to have conveyed to him, upon 
the payment by the cmnplainant of a sum of money 
that will bear the same proportion to the amount 
of the judgment that the value o,f the complainant's 

40 
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lots bears to the, value of the entire tract of which 
they a1·e a part. This I consider to be eminently 
fair. The complainant wi shes the release to be 
upon the condition that he pays Starace a sum of 
money that will bear the siaine proportion to the 

10 amount of the whole judgment as the number of 
lots ( not the value) he demands from Carabine 
will bear to the entire number of lots of which 
,fla.robine was seized on March 12, 1926. . 'l.1his is 
very unfair unless all of the lots are identical in 
value which, of course, is difficult to believe, and 
the proofs and tesrtimony were very much to the 
contrary . The complainant's position alone would 
indicate that he hopes to profit by the method he 
would adopt, and this could only he done at the 

.:20 expense of Starace. ~I.1he proposal is1 made by Star-
ace that he and the complainant each nominate 

· an arbitrator, they to name a third, and the vote 
of any two of them to fix the amount that the 
complainant shall pay on account of the judgment. 
I will hear these parties on the question wh -ether 
that procedure should be adopted, or some other, 
such as the appointment of a special maSJte r by the 
court or an expert to be na .med by the court who 
will be satisfactory to both Starace and the com-

:lO plainant. 
A further complicating situation arises out of 

the fa.ct that the Alps Realty Company has now 
enter ed into negotiations with The Fruit & Produce 
Acceptance Corporation to take an assignment of 
the latter 's mortgage for $15,000 and a second mort-
gage executed to it by Carobine to secure the s,um 
of $3,000 which the complainant maintains is void 
for want of consideration. This last contention is 
not sound. The mortgage came into being in this 

40 wa;v: rrhe defendant Oarobine, at the tilne of the 
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execution of the $15,000 mortgage, was under con-
tract to convey a number of lots to a third party, 
who defaulted upon his , agreement. It had been 
ar1·anged between Carobine and the 1nortgagee that 
he would turn over to the latter au or -some of 
the consideration he was to receive upon the sale 10 
of the lots just mentioned. Consequently, when 
the prospective purchaser broke his agreement 
Carobi ne then delivered the s.maller mortgage, in 
place of the cash cons,idei~ation he had bound him-
~.10lf to pay and which he owe-cl to the mortgagee 
b€caus:e the mortgage was not extended to the lots 
under contract to be conveyed, only becauSie the 
proceeds of that sale were to become the property 
of tlw mo1-tgagee . 

The negotiations mentioned above, for an assign- .20 
ment of the mortgages held by The F'ruit & Produce 
Acceptance Corporation to the Alps , Realty Oom-
pany, cause me no concern, heca.use I aJn convinced 
that both of these corporations had actual knowl-
edge of the rjghts of the complainant and it was 
fra;1kly confessed that everything which was done 
was for the benefit of the defendant Oarobine a,nd 
that his conveyance of his remaining 84 lots was 1 

to he rega1·ded asi a mortgage a.nd not as a convey-
ance of the fee at all. rrhat is to say, Carabine 30 
·was to have an equity of redemption which con-
sisted of the repayment to the Alps Realty Com-
pany of any expenditures for the protection of 
Car obine's pr-operty. 

But a serious situation is presented by the nature 
of the· morto-ao-es held bv The :B"'ruit & Produce 0 M V 

Accepta11ce ,Corporation upon this land. They are 
of a kind commonly known as demand mortgages, 
·which is to say that the principal -sums were to 
become -due and payable immediat ely upon den1and ,10 
lJy the mortgagee . It will he recalled that tlrn agre ~-
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rnent made by The Fruit & Produce Acceptance 
Corporation .. with the complainant was that it 
would release from the lien of its mortgages any 
one or more of the 23 lots. the complainant has 
contracted to purchase, provided $100 should be 

10 P_aid by him for each lot so re.Jeased. Now, a 
simple decree de•signed to carry this promise in to 
effect would result in the awkward situation that 
the mortgagee would have no way of determining 
how long it would have to wait for its money. 
Neither could 1:;irovision very well be made for com-
pelling the mortgagor, Ca;obine, to continue the 
punctual payments of the ins ,tallments of interest. 
But it would appear that complete justice in this 
respect would be ac complished by making the 

.:20 decree conditional upon the payment by the com-
plainant to The Fruit & Produce Acceptance Cor-
poration of the complete sum of $2300, which would 
be $100 for each of the 23 lots so to be conveyed, 
and ~irecting a formal release upon the discharge 
of thrn payment. This isi a term that might fairly 
be imposed upon the complainant fol" the assistance 
he seeks and it certainly would not be unjus 1t to 
the corporation, because that entity has. already, 
under the provision of the mortgages , elected to 

30 demand the whole of the principal sum, and it 
would thu si receive, at once and without further 
litigation the equitab le share of the principal of 
its mortgages -se·cured b~· the lots in ques ition. Not 
only has The Fruit & Produce Acceptance Oorpora-
tion filed its bill to foreclose its morto-ao·es but 

0 l'."> ' 
one of the objects of the present uit was to reSJtrain 
the prosecution of the foreclosure suit so tha.t the 
lands would not escape the jurisdiction of this: 
c01ut by an execution sale. 

4.0 I can see nothing in the opinion of the Court 
of Er·rors and AppealR in Brisbane v. Sullivan, 86 
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N. tT. Eq., 411, or in the opinion of Vice-Chancellor 
Gr iffin in the -same case, 93 N. tl. Eq., 578, that 
would interfere with such a decree. In that case 
the result of a, decree in conformity with the prayer 
of the bill would have been to compel the perform-
ance of a contract "materially variant from the 10 
one entered into by the parties" (86 N. J. Eq., 
413) . In addition, it was pointed out that it would 
have resulted in a serious , loss to the defenda .nts 
if the voint on which it turned should ever be dif-
ferently decided in an action by the defendants 
against their predecessors in title in a subsequent 
a.ction where the decision of the B1·isbane case 
sho uld not have been considered res jit ,d'ic:ata1) and 
in other ways much hardship would have been 
occasioned. 20 

It isi also said on behalf of the defendants that 
there is lack of any proof indicative of the com-
plainant requiring this property for any "s ,pecial 
or unusual reasons," as was said in the earlier 
opinion in Brisbane v. Sullivan, at page 415, and 
that the complainant -should be· left to his , legal 
remedy. "The principle [jurisdiction in specific 
performance J wb.ich is material to be consi:idered 
is that the co,urt gives specific performance instead 
of damages only when it can by that means do 30 
more perfect and complete justice." Wilson v. 
No1·thampton, etc., R 'y Co., L.R., 9 Oh.J 279. Not-
withstanding the rationale thuSI expressed, I think 
that the equitable discretion should be exercised, 
in view of the habitual rendering of decrees for 
~pecific performance in every case where the con-
tract is for the conveyance of real pr ·o];},erty, and. 
where "the contract is in writing, is certain in its 
terms is for a valuable consideration, is: fair · and 

' just in all its provisions, and is capable of being 40 
onf(;rted without hardship to either party" (Porn. 
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Eq. J urisp., Sec. 1404) as is concededly the case 
with the contract under examination. 

While the defendant The F1··uit & Pr oduce Ac-
cepta.nce Corporation in its a.ns1wer does , not set 
up the Statute of Frauds and Perjuries by dis-
tinctly plea.ding the a.ct, it does , deny that there 
·was any legal agreement to releas.e any of the lots 
in question, "and this defendant stands upon its 
lega .l right to• refuse so to do." If this does not 
amount to what would have been a plea under the 
former practice it cannot be denied that at least 
it ainounts to a denial of any enfor ·ceable contract 
or agreement having been made. Under these cir-
cumstances., this defendant has 1 a complete right to 
take refuge behind the statute . Lozier v. IIill, 68 
N. J. Eq., 300. As I understand the practice wi th 

. r-egar d to pleading the act, it is. not necessary eHher 
at law or in equity· to allege in the complaint or 
bill that a contract required to be in writing was 1, 
:in fact, in writing; but, on the other hand, if it 
be made to appear that it was , by pa .rol, that is 
demu1·rable. In defensive ple ·adings, if it be ad-
mitted that -such a contract was entered into , with-
out at the same time setting forth the informality, 
that bars the defense created by the s.ta.tute•. But 
if , on the other hand, the making of the contract 
be denied then the defense may r esort to the· en-
actment, because, in the face of this1 denial, the 
actor must prove a legal, enforceable · contract. 
Douma v. Powers, 111 Atl. 401. The las ,t illustra-
tion is the one follow ed bv this defendant and u • 

therefore, it is entitled to res.isit specific perform · 
ance. 

The fifth section of our Statute of Frauds. and 
Perjuries ( 2 0. S., 2612) provides , among other 
thing s, that no ac t ion shall be brought "upon an:y 
rcntract or sale of landB, tenements or heredita-
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rnents, or any in terest in or concer ning the ·m" un 
less the agre ,2-rn-ent be in writing and signed bJ 
the pa .rty sought to be charged therewith or hi~ 
lawfuJly authorized a.gent From this it is argued 
that the court cannot compel performance of the 
prom ise to release from the lien of its mortgage 10 
made by T'l1e Fruit & Produce Acceptance Cor -
poration . An examination of the decisions1 in other 
jurisdictions shows. them to be in a S1ta.te o,f the 
wildest confusi on. It iSI d,eclared, in 27 C. J., p . 
218, "It is also held that an oral contract to exe·cute 
a release is valid; but the weight of authority is1 
to the contrary on this propoSlition." An exam ina-
tion of t he authorities: cited to sustain the text is 
mos:t unsatisfa .ctory, and some of them are in direct 
conflict with it. For example, Chancellor Kent did 2U 
not discus ,s the statute and it application in Stevens 
v. Cooper, 1 John s. Ch., 42G, but confined his de-
cision to an application of the paro,l evidence rule. 
In the case of ~1alins. v. Br own, 4 N. Y., 403, Jud ge 
Taylor, who wrote the opinion for the Oourt of 
..:\.~··~;eals , discussed the subject now under conside·ra -
tion and declared the promise no t to be within the 
act; but t he cai.;e was decided upon an entirely 
different point. rrh e decision rests upon t he fraud 
arising out of the refusal to perform an oral con- :w 
tract after full performance by the other party 
thereto. Th ere is a great deal that might be said 
upon both sides of the question as to whether the 
promise made by The Fruit & Produce Acceptance 
Corporaticn to release by parcels 1 without the same 
being reduc ed to writing is, within the act or not. 
I must confess. that my mind isi not entire ly clea .r 
as to which is th e better rule. But there is enough 
in this cas ,e to take it out of the mischief tha t the 
legislature sought to render impossible by the 
adoption of the statute: and that is the fact 
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that the promis. Jor frankly admits, the making 
of the promise, so that the proof thereof ac-
tually amounts to demonstration, as Vice-Chan-
cellor F 'ielder pointed out, is necessary in any casie 
where a parol contract is taken out of the operation 

10 of the s,tatute. Magnolia iC~nstruction Co. v. M:c-
Quillan, 94 N. J. Eq., 342. 

There is conffiderable authority to the effect that 
a promise to release need not be in writing, so 
far as equity is concerned, when there is1 borne in 
mind the difference between the legal and t he equi-
table viewS'. Of course, if the execution of a mort-
gage were to pass the fee , as it -did at the early 
common law (3 Porn. Eq. Jurisp., Sec. 1179 ·) it 
,vonld create an es1tate in land that could on ly be 

20 efficiently dealt with by a written instrument. 
. But when it is considered "The mortgage is not 
a conveyance, nor does it confer upon the mort-
gagee any estate in the land. It creates, a lien on 
the land, or, in the apt language already quoted, 
'a potentiality to follow the land hy proper ' pr'Oc-
ess, and condemn it for payment' of the debt." 
( 3 Porn. Eq. J urisp., 1188), a. different situation 
exists. Of course, we are not concerned with the 
difference, if any, that arises after breach. But 

30 whatever the rule should be in a case in which th-ere 
is a denial of the making of an oral promise to 
release all or part of mo-rtgaged premise-s from the 
lien of a mortgage, it is difficult to perceive why 
the statute should be a bar to compelling one to 
carry out an honest agreement into which he has 
entered with another and which he admits having 
made. The Statute of Frauds was designed to 
protect the innocent from false claims 1 that were 
n1ade and enforcement of which was secured 

40 through perjury. 

Opinion . 

Unfortunately, it is not practicable to apply t he 
doctr ine of equitable estoppel, as was done in 
S.wain v. Seainens, 9 Wall., 254, because my under-
8tanding is that equitable estoppel is invoked onl y 
where a party, relying upon the promise or con -
duct of another, change •s his position for · t he worse 
or obligates , hims 1e1f to a third party. In the case 
at bar neither of these . circumstances occur, be - · 
cause the complainant, if he isi robbed of his bar -
gai n, los,es-nothing else, an-d the vendor will gladly 
release him from the contract to purchase . 

It is tr ue that t his 1 case presents more complica-
t ions than usually appear in a specific performanc e 
suit where the discret ion of the court is exercised 
in favor of the complainant . However, I do not 
understand that th is is any reason for refusing to 
do juS!tice, where none of the legal righ ts of any 
of the partiesi are infringed. For the re ,asons , I 
have alrea .dy expreS1secl, I do not think that any of 
the rule -s which operate against compliance with 

10 

20 

the prayer of a bill in a case of this sort exist 
herein, and it seems to me that the defendant Oa.ro-
bine and The Fruit & Pr oduce Accep ta n ce Corpo-
ration will be comp elled t o, do no.thing more than 
they are equitably bound to do, while the defendant 
Starace, as already said, will be bound to do no th - 30 
ing 1nore than he has voluntarily agre ed to do. 

I will advisie a decree directing the conveyance 
of t he fee by Carobine to the complainant, in ac-
cordance with the contrac t of March 12, 1926, upon 
compliance by the latter of the obliga.tions upon 
his part to be performed, and directing the defend-
ant The Fruit & Produce Accep t ance ·Corporation 
to execute a release, at the request of the com -
plainant, of all of the lots of land to be conv eyed, 
upon receipt of $2300, and enjoining the last-men-
tioned defendant from cauRin g any sales to be hel d 

40 
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Opinion. 

of any of the lots to be conveyed by Carabine under 
any decree , or execution in the suit wherein it seeks 
to forecloSJe the right of redemption of Carobine in 
hi s land de-scribed in the mortgage held by The 
Fruit & Produce Acceptanc<! Corporation. The 

10 decree will also provide for the liquidation of Star-
ace's judgment, in accordance with the views here-
inabove expressed with regard thereto. The ac-
ceptance of those views by the complainant would, 
of course, be a sine qua1 non to the making of the 
decree, as otherwise the contract will be unenfor'Ce-
a ble. 

~O J\lemorandum by Vice-Chancellor. 

30 
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OOURT OF CHANCERY OF NE"\V JERSEY. 

JOHN BENTLEIY 
Vice-1C~1ancellor 

Jersey City, N. J-., May 17, 1927. 

Julius A. Kepsel, E,sq., 
9~1 Bergen Ave,., Jersey City. 

John W. Ockford, Esq., 
143 Summit Ave., Union City. 

Gentlemen: 

It will be recalled that, after reading the opinion 
in Degheri v. Carobine, Mr. Ockford brought to 
my attention an error into which he believed I 
had fallen in deciding the case. As I recall his. 
explanation, it was to the · effect that there was , no 
proof that :Mr. Robinson of the Fruit & Produce 
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Jl!lemorandum of ViC'e Charnaellor. 

Acceptance Oorporat ion ever agTeetl to release the 
23 lots p,urcha u2d by Mr. Deghe ,ri from the lien 
of the then existing 1no·rtgages, and, as, I under-
sto od Mr. Ockford, he thought the only proof to 
that general e·ffect related to release8 of individual 
lots from the lien of the $1500 p·urchas 1e-money 10 
mortgage to be given Carabine by the complainant 
and then assigned to the Fruit & Produce Ac-
ceptance Corporation. 

In view of the fact that much water had gone 
under the bridgesi betwee •n the time of the final 
hearing and Mr. Ockford ca.Jling to my attention 
wha.t he considered an inadvertent error into which 
I had fallen, I secured a, trans.crip,t of so 1nuch 
of the testimony of :Mr. Deg-heri as: dealt with the . 
fatef ul converS'ation with Robinson by telephone , 20 · 
and that transcript s,hows 1 the following language: 

"I then told Mr. Robinson exactly what Mr. 
Carobjne had told me, that I was about to p-µr-
chase 23 of these lots and I wanted to be sure 
before I entered in to the contract that the Fruit 
& Produce Acceptance Corpo ,ration would be 
agree •able to releaRe these lots fro11i the lien of 
those tw,o mortga.ges.) J 

30 The two mortgages to which reference musit have 
been made were those for $15,000 and $3,000, re-
s1)ective]v which the witness had been talking about 

... ' only a minute or two befo,re using the language 
just quoted. At the foot of the S1a1ne pa,ge whereon 
the quoted language ends the second mentioned 
mortgage was dealt with by Mr. Degheri in a 
manner that admits of only one construction , be-
ca.use without again mentioning that mortgage in 
any of his intervening testimony, he says that 40 
Robins.on ma.de some admissd.on "as to this $3,0,0,0 
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mortgage." Almost immedia,telv thereafter he 
s,ays, ·with regard to his convers:ati..,on, "It was then, 
upon Mr. Robinson's agreement to releas:e the mort-
gages that we went on to complete the contract" 
(In both quotations the italicSlal'e mine). 

10 From the language quoted I am at a loss to under-
s~and how the complainant's testimony could pos-
sibly be understood to deal with anything except 
the two mortgages . then held by the Fruit & Produce 
Acceptance Corporation which were liens. on the 
entfre 107 lots out of which the 23 pur'Cliased by 
the complainant were to be carved. 

To n1ake certain that there -could have been no 
error in tranS1eribing the no,tes, I have gone over 
the matter with Mr. Bailey, and he has pointed out 

:!O to me that :M:r'. Degheri spoke in the plural wherever 
· the under-scored language appears. Therefore, I 
will file the decree dated January 20th, 1927, the 
terms of which were fixed after argument, s.o that 
the parties may know their rights , either by per-
fecting an appeal or accepting this , decree. 

Y ours 1 very truly, 

JOHN BENTLEY. 
30 

40 
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New Jersey Court oi Errors and Appeals 
BETWEEN 

BERN ARD M. DEGIIERI, 

Complainant-Appcllee, 

AND 

THOMAS R. UAROBINE, et al., 
Defendants-App ellants. j 

Statement. 

Amendments to 
State of Case. 

1. The stipulation referred to in objection #1 
is herewith presented. 

2. The affidavit referred to in objection #2 is 
herewith presented. 

10 

20 

3. The affidavit referred to in objection #3 is 30 
herewith presented. 

4. The answer referred to in objection #4 is 
herewith presented. 

5. The affidavit referred to in objection #5 is 
herewith presented. 

6. Line 39, page 37, should read "the hours of 
twelve and one o'clock in the afternoon''. 

7. The exhibit referred to in objection #7 has 
already been printed as an exhibit to the Bill of 40 
Complaint, but it is also again printed herewith. 

8.) The exhibits referred to in objections 
9.) 8-14 inclusive are presented herewith. 

10.) 
11.) 
12.) 
13.) 
14.) 
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Staitement. 

15. Referring to objection # 15, the Notice of 
Appeal is correct ly printed in the State of the 
Case . The word ''concede'' is manifestly inte nd-
ed to be "conceive". 

16. The Notice of Appea l, pag e 1, State of 
Case, was filed 1'Iay 25, 1927. 

17 and 20. Appe llants have been allowed by 
this Court to proceed upon the Amended Notice 
and Amended Petition. 

18. The Amended Notice of Appeal was filed 
July 20, 1927. 

19. The Petition of Appea l was filed May 29, 
1927. 

21. The Amended Petition of Appeal was :filed 
August 4, 1927. 

22. The Bill of Complaint was :filed June 26, 
1926. 

23. The Answer of defendant, Carobine, was 
filed July 19, 1926. 

24. The Answer of defendant, Fruit and Pro-
duce Acceptance Corporation, was filed Jul y 19, 
1926. 

25. The Final Decree appealed from, bearing 
the date of January 20, 1927, was end or sed by 
Vice-Chancellor Bentley, as :filed ~!fay 16, 1927, 
and was received in the office of the Clerk !!fay 17, 
1927. 

The aforesaid objections are also presented 
herewith. 

JOIIN 1N. OCKFORD, 
Solicitor for Defendants-Appel-

lan.ts, Thomas R. Carabine 
and Fruit and Produce Ac-
ceptarnce Corporation. 

175 

Amend]. ·ng Bill of Com-Stipulation 
plaint. 

(NOT FILED.) 

IN CHANCE RY OF NEW JERSEY. 

BETWEEN 

BERN ARD M. DEGHERI, 

C ompla ,inan .t, 

AND 

THOMAS R. CAROBINE, et al., 
Defendants . 

On Bill, &c. 
St ipulati on. 

It is hereby stipulated and agreed that the :first 
word of paragraph 8 of the Bill of Compla int be 
struck out and the words '' Prior to'' be inser ted 
in the place and stead thereof. 

Dated : July 6th, 1926. 

JULI U S A. KEPSEL, 

Soli citor of Complainant. 

JOHN W. OcKFORD, 

Sol'r of Def ts., Fruit & Produ ce 
Acceptance Corp . and Thomas 
R. Carabine. 

CARLO D. CELLA, 

Sol'r for Deft ., Michael Starace. 

10 
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Affidavit of Leonard G. Robinson. 
(FILED J ULY 6, 1926.) 

IN CHANCERY Oli' NEW JERSEY. 

BETWEEN 

BERNARD NI. DEGHERI, 

C ompla.inan.t, 
AND 

THOMAS R. CAROBINE, et al., 
Defendants. 

STATE OF NEW y ORR l 
C1onnty of New YorkSss .: 

On Bill, etc . 
Affidavit on Behalf 

of the Fruit and 
Produce Accep-
tance Corpora -
tion. 

LEo~ARD G. RoBINSoN, being first duly sworn 
according to law, on his oath, deposes and says: 

1. I am an officer of the Frui t and Produce 
Acceptance Corporat ion, whic h is a New York 
corporation, with its princ ipal place of business 
at #97 Warren Street, New York City, and I 
h~ve _ had charge of, and am personally familiar 
with all of the matters herein set forth. 

. 2. I have read the Bill of Complaint filed here-
Ht and the affidavit attached thereto and am 
familiar ,,,ith th e allegat ion s there in ~ontained. 

3: ~he Fruit and Produce Acceptance Corpo-
rat10n is the owner an d holder of the two mort-
gages set forth in Paragraph 7 of the Bill of 
Complaint . It is untru e that the $3,000.00 mort-
gage i s without consideration and the fact is that 
there is now actually clue a:i;d owing on the two 

177 

A.ffida;vi.t of L eona.rd G. R obirnson. 
mortgages the sum of $13,056.41 with interest 10 
thereon from J une 1st, 1926 . 

4. It is not t rue that the Fruit and Produ ce 
Acceptance Corporation entered into any agree -
ment with complainant, as set forth in Paragraph 
8 of the Bill of Complaint . Said corporation did 
agree informally with the defendant, Carobine, 
that it would release the lots descr ibed in the con -
tract referred to in said paragraph of the Com-
plaint, upon cer ta in terms and conditions, but 
such agreement was never entered into in writ -
ing, nor was the re any conside ra t ion for same, 
and after such informal arrangement was made, 
said corporation dis covered th at the lien of its 
1nortgages was subordinate to the lien of the 
judgment set forth in Paragraph 9 of th e Bill of 
Complaint, although the said Carob ine had rep-
resented that the said corporat ion's mor tgage 
was to be a first 111ortgage, and it was so certified 
hy complainant's brother, with whom complain -
ant is engaged in the practice of law, and upon 
ascertaining such situation, said corp oration duly 
notified the said Caro bine that it would not re -
lease any of the lots until the lien of such judg-
men t was discharged and its mor tgage ma de a 
first mortgage as agreed. Said corporation also 
subsequently discovered that there are unpa id 
taxes and assessments, so that it now insists that 
such taxes and assessments be paid as a condition 
of any rel ease. The security has thus been very 
materially reduced, and said corporation is 
placed in jeopardy with respect to its mortgage 
because of the existence of the se liens, and in 
order to properly protect its rights in the matter, 
forec losure will be resor ted to unless the se liens 
are promptly di scharged. 

20 
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Affidavit of Leonard G. Robinson. 

5. In connection with the placing of the afore-
said mortgages, complainant himself acted as at-
torney, and has personal knowledge of all of the 
matters herejnabove set forth, and the mortgages 
would not have been accepted but for the certifi-
cate of the attorney, Degheri. The arrangement 
above referred to was solely and entirely a gen-
tleman's agreement with the defendant, Carobine, 
and was for the purpose of assisting said Caro-
bine to disrlwrge his indebtedness to the Fruit 
and Produce Acceptance Cor poration, but be-
cause of the facts above stated, said corporation 
now stands upon its legal rights to decline to exe-
cute a release, and also urges its right to pres-
cntl? foreclose its mortgage or assign same. Said 
corporation ean ohtain its money by assignment 
and desires so to do. 

6 . . Complainant, having been the attorney for 
the defendant, Carob ine , during the times set 
forth in the Bill of Comp laint, had actual personal 
knowledge, as ,vell as constructive notice, and 
entered into the agreement attached to the Bill 
of Complaint with his eyes open and well knowing 
that he would have no right whatsoever to com-
pe l said corporation to execute releases of the lots 
in questj on. 

LEONARD G. ROBINSON. 

Sworn to and subscribed before me 1 
this 2n<l day of July, 1926. S 

JOHN S. CONSIDINE, 
Notary Publi c, Nassau County 

New York County Clerk's No. 174 
Commission expires March 30, 1928 
County Clerk's Certificate attached 
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Affidavit of Michael Starace. 
(FILED J ULY 6, 1926.) 10 

IN CHANCERY OF NEW JERSEY. 

BETWEEN 

BERN ARD M. DEGHERI, 
C omp,lainant , 

On Bill, etc . 
Ans wering Affida -

AND vi t on B eh alf of 
Mi chael S t ara ce. 20 

THOMAS R. CAROBINE, et al., 
Def endants . 

STATE OF NEW y ORK t ~ . 
Count y of New York f '"· · 

MICHAEL STARACE, being duly swor n, acc ording 
to law, says that: - 30 

1. I reside a t 6617 19th Avenue, Bor ough of 
Brooklyn, City and State of New York. 

2. I have no knowle dge or informati on of the 
allega t ions contained in paragraphs 1, ~' 3, 4, 
5 6 7 8 11 and 12 of the bill of complaint and 
' ' ' ' f h par agraphs 1, 2, 3, 4, 5, 6, 7, 8, 11 and 12 o- t e 

affidavit of B ernard M. Degheri. 

· h " 10 " 3. I deny the allega ti ons of paragrap 
of the complaint and of said affidavi! of B~rnard 
~I. Degheri th at Thomas R. Carob1n e pa id the 
amoun t of t he at ta chment judgmen t of $3,428.64 
obtained by Arm <;mr F ertiliz er W orks, ~nc., 
agains t T eresina Car obine, and that the _ assign -
ment of said judgmen t to me was made · 111 order 

40 
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10 to embarrass, harass and obstruct the complain-
ant. 

4. I purchased said judgment and no part of 
said purchase price was paid or advanced by said 
Thomas R. Carobine, and in no way whatsoever 
did he contribute as· much as one cent toward the 
purchase price of said judgment. There is now 
dne on said judgment the full amount thereof 

20 with interest. 

5. I am the Secretary of the Alps Realty Co. 
Inc., to which corporation said Thomas R. Caro-
!)ine has conveyed 84 lots as more fully set forth 
in the deed between the parties dated 11ay 10, 
1926 and recorded in the office of the Register 
of Bergen County on May 12th, 1926 in Book 
1408 of Deeds at page 415 &c. The judgment 

30 ab?ve described is, I am informed, a lien against 
said 84 lots as well as against the 23 lots which 
com~lainant seeks to have conveyed to him by 
the bill of complajnt herein. I was informed that 
Arm_our Fertjlizer \1/ orks, Inc ., as judgment 
creditor, were to cause execution to issue and 
have sajd 84 lots of Alps Realty Co. together 
with other proper1y covered by sajd judgment 
sold at a Sheriff's sale. To prevent the sale of 

40 the said 84 lots of Alps Realty Co., Inc., I pur-
chased said judgment aud had the same assigned 
to n1e. 

G. If complainant will pa y me the amount of 
i:;ai~l judgment with interest, I will either (1) 
s~trnfy t~e same or (2) assign the judgment to 
lum provided he ·will upon such assignment re-
lease and discharge from said judgment, the 84 
Jots of the Alps Realty Co., Inc., above described. 
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Affidavit of Michael Stara ,ce. 
7. No th reat or atte mpt has been ma de by me 10 

to issue execution, and any statement to that ef-
fect by complainant is untrue . However I do not 
waive nor release any lien of said judgment 
against any par t of the proper ty or lots covered 
the reby. 

WHEREFORE, I respectfully pray the Court that 
the order restraining me from taking any pro-
ceedings for the collection or enforcement of the 20 
attachment judgment assigned to me so far as it 
relates to the land an d premises described in said 
bill of complai nt be dismissed with costs. 

1vIICHAEL STARACE . 

Sworn to before me this 2nd l 
day of July, 1926. S 

LILLIAN VAN HOUTEN 30 
Notary P ublic, Queens Co. No. 3838 

Certificate filed in New York County 
New York County Clerk's No. 109 
Term expires March 30, 1927 
County Clerk's Certificate attached 

40 
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Answer of Defendant Starace. 
Filed July 20, 1926. 

IN CHANCERY OF NEW JERSEY. 

BETWEEN 

BERN ARD ~I. DEGHERI, 
C omplatinant, 

THOMAS R. CAROBINE, et a,l., 

Defendants. 

On Bill, etc. 
Answer of Defen-

dant Michael 
Starace. 

The answer of defendant, :Michael Starace. 

This defendant, lvlichae l Starace, answering the 
bill of complaint, says that: 

::30 1. . This · defendant has no knowledge or in-
formation sufficient to form a belief as to the 
statements in paragraphs 1-8 inclusive and para-
graphs 11 and 12. 

40 

·2. Paragraph 9 is admitted. 

:3. Paragraph 10 is denied. 

-±. As to parag-raph 13, this defendant is ready 
and willing to accept from the complainant the 
sum due on the judgment mentioned in the bill 
of complaint and which th is defendant holds by 
assignment from Armour Fertilizer Works and 
either satisfy said judgment of record or assign 
said judgment to comp]ainant upon condition that 
the 84 lots conveyed to Alps Realty Co. Inc. by 
deed dated :May 10, 1926 and recorded in the office 
of the Register of Bergen County, New Jersey, 
on ~fay 12, 1926, in Book 1408 of Deeds, at page 
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Affida .vit of T homa ,s R. Carabine. 

415 &c., be released and discharged from the lien 
of said judgment. 

CARLO D. CELLA, 
Solicitor of Defendant, 

Michael Starace, 
Office and P. 0. Address, 

141 Broad way, 
New York City, 

10 

and 20 
23 Pomand er vV alk, 

Ridg ewood, N. J. 

Affidavit of Thom.as R. Carobine. 
Filed October 25, 1926. 

IN CHANCERY OF NEW JERSEY. 

BETWEEN 

BERN ADD ~1. DEGHERI, 
Comp la,in ant , 

AND 

On Bill &c. 
Affidavi t . 

30 

TnoMAS R. CAROBINE, et al., j 
Defe nda n ts . 40 

STATE OF NEW y ORK l 
Y ksss.: County of New or 

THOMAS R. OAROBINE, being first du ly sworn ac-
cording to law, on his oath deposes and says: 

1. I am one of the defendants in this cause and 
I am engaged in the Wholesale and Retail Frui t 
business in New York. 
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Affidavit of Th omas R. Carabine . 
9 I signed the Contract of Sale which is the 

basis of this suit, on ~1arch 12, 1926, at the offices 
of Bernard J\!I. Degheri aud Christopher S. 
Dcgheri, in Jersey City, and at the time of the 
execution of the contract both of the Degheris 
,vere present. 

3. Before the contract was signed I suggested 
that there would be some difficulty in securing the 
release of the Armour judgment and I to]d both 
of the Degheris that if a release of this judgment 
could not be secured it was no sale . I also sug-
gested that this condition be put in the contract, 
hut hoth of the Deghcris told me that this would 
he the understanding, but they did not want the 
condition put in the contract because they did not 
want Mr . Robinson to know the existence of this 
judgment, as it was a prior lien to the Fruit Com-
pan y '~ mortgage and that Christopher Degheri 
had slipped up on his search and had not discov-
ered the attachment and hFid made a certificate 
of tit~e to the effect that the mortgage was the 
first hen and that he would o-et into trouble jf the 
Fruit Company should lear~ of the error . Both 
of tbe Degheris told me that they would take care 
of this attarhment and would secure a releas e of 
it b~r securing a friend of theirs to sign a bond to 
release the attachment. I was ther eupon per-
suade_d to agree to this, and both of the Degheris 
promised me that they would see to it that the 
attachment was relerised. 

. 4. B_efore the contract was signed, Bernard 
D~ghen t~ld me that he was buying the lots for a 
c~1ent of his and Christopher Degheri told me that 
h1S hrother was buying for a client. 
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Affidavit of Thomas R. Carab in e. 

5. Prior to the making of the contract I had 
had severa l discussions with both of the Degheris 
relative to the Armour judgment and both of them 
begged me not to say anything to Mr . Ro bins on 
about it and both of them promised to take care 
of it and see that I was protected . 

6. Before the contract was signed Christop her 
Degheri told me that it was advisable for me to 
sell these lots, as there were assessmen ts against 
them of more than $1,500.00, and just before sig n-
ing the contract Bernard Degheri told me he was 
paying a good price because the assessments were 
over $1,500.00 and that he would have to pay this 
amount in addition to the $4,000.00. In signing 
the contract I re lied upon these representations 
and believed them to be true . 1 fel t that this 
brought tho pr ice upwards to $5,000.00 and 
thought thFit th js would he a fair price. 

7. Before the contract was sig·ned I called Mr. 
Robinson on the telephone from Degheri 's office 
and told him about the cont ract and I also put :Mr. 
Bernard Degheri on the telephone t o talk t o Mr. 
Robinson . It is true that J\!Ir. R obinson agreed 
to release the lots from the mortgage, provided a 
purchase money mortgage was signed to his com-
pany and a part of the cash considera t ion turned 
over in addition . 

8. In connection with the transac tion I was 
advised only by Bernard Degheri wbo was buy-
ing and by his brother Chr istopher Degheri who 
was interested in the contract by way of receiving 
a commission which I paid to him out of th e de-
posit given to me. 

9. Bet-ween March 12th and April 15th, Ber-
nard Degheri talk e<l to me over the telephone and 
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also at his office where I called to see him at his 
request. He prepared a form of bond to release 
the attachment for me to sign, but later told me 
that a cash bond was necessary. He told me that 
he could not secure the bond he intended and that 
I would have to get a release of the 23 lots. He 
asked me to see :Mr. Brand and have him get the 
lawyers for the Armour Company to consent to 
r elea se the 23 lots from the attachment and let it 
stand against the balance of the prop erty. I tried 
to do so, but 1\1:r. Brand was unsuccessful in get-
ting the lawyers for the Armour Company to con-, 
Rent to release the lots. 

10. During these conversations with Mr. Ber-
nard Degheri he told me a number of times that 
his client would insist upon closing on April J 5th 
and that I must do something to get the release. 
On one of these occasions I asked hjm who his 
client · was and he told me his name was O 'Toole. 

11. A short time afterward Bernard Degheri 
told me that his client wanted to buy the remain -
ing 84 lots and Christopher Degheri told me that 
his brother's client O 'Toole wanted to buy the 
remaining· lots. At one time the figure of 
$18,000.00 for all of the lots was mentioned by 
hoth Degheris. This price was to include the 23 
lots. 

12. On April 24th I made an agreemen~ with 
one Orbach to sell the 84 lots. I had been asking 
$20,000.00 for all of the lots. The Orbach agree -
ment was for $15,000.00 for the 84. This agree-
ment was informal. I took it to Bernard Degheri 
and he told me that he would repres ent me and 
get me out of the tang le. He made an appoint-
ment at his office for April 26th for the purpose 
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of executing a formal contract. ,¥hen I got to 10 
the bu ilding on the 26th Bernard and Christopher 
Degheri met me at th e elevator and asked me to 
go in another office and talk with the m first. Ber -
nard Degheri to ld me he would not let the deal go 
th rough unless I agreed to give Christopher 
Degheri $1,000.00. After a talk I agreed to 
$500.00. We then went into the Deg he r i office and 
talked with a r epresentative of Orba ch. So fa r 
as I saw no formal contract had been prepared 20 
and none were prepared. Be rnard Degheri told 
Mr. Herman, who represented Or bach, that I 
could not make the sale because of attachment and 
judgment . Bernard Degheri had assured me that 
his client O 'Toole would take over the 84 lots and 
that I need not worry. I re turned the deposit of 
$200.00 to l\,fr. Orhach 's agen t . · 

13. At a subsequent date I took ano ther buyer 30 
named Schneider, bu t Bernard Degheri told this 
man I could not sell. I t was then tha t I made up 
my mind that Mr. Deg her i was more interested 
in his client O 'Tool e than he ,vas in me and I 
ceased to Rct upon his adv ice any further. 

14. At no time did I offer or authorize anyone 
to offer for me a pa yment of $1,000.00 to Berna rd 
Degheri for the release of his contract. 

TI-IOMAS R . CAROBINE . 

Subscr ibed and sworn to before mel 
this 11th day of October, 1926. 5 

ST U ART H. FRANK, 

Notary Public, Wes tchester Co. 
N. Y. Co. Clk's No. 475, R eg . No. 7351 

(SEAL) Commission expires 1\1:arch 30, 1927. 

40 
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ARTICLES OF AGREEMENT, made the 12th day of 
J\farch, in the year of Our Lord One Thousand 
Nine I-Iundred and Twenty-six, between Thomas 
R. Carobine, single, of the City of New York, in 
the County of New York and State of New York, 
party of the first part, and Bernard M. Degheri, 
of the City of Jersey City, in the County of H~ud-
son and Sfate of New Jersey, party of the second 
part; 

vVrTKESSETH, That the said party of the first 
part, for and in consideration of the sum of four 
thousand ($4000.00) dollars, to be paid and satis-
fied as hereinafter mentioned, and also in con-
sideration of the covenants and agreements here-
inafter mentioned, n1ade and entered into by the 
said party of the second part, doth . agree to and 
with the sRid part:v of the second part, that he 
the said party of the first part, will well and suf -
ficiently convey to the sa id party of the second 
part, his- heirs and assigns, by Deed of full cove -
nant and warranty free from all encumbrance 
except as hereinafter stated, on or before the 
15th day of April next ensuing the date hereof, 
all those lot s, tract, or parce l, of land and prem-
ises, hereinafter particularly described, situate, 
lying and being in the Borough of Cresskill, in 
the County of Bergen and State of New Jersey. 

l\fore particularly described, situate, lying ·and 
heing in the Borough of Cresskill in the Countv ' . of Bergen and State of N e-w .T ersey, known and 
designated on a certain map filed in the Office of 
the Clerk of the County of Bergen, entitled, 
''I--Iitchcock Land Improvement Company's Map 
of Cresskill Park, Bergen County, New .Jersey," 
as and by lots numbers 661, 662, 668, 6n4, 665. 666, 
675, 676, 677, 679, 680, 681, 682, 684, 685. 686 in 
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Block 48, and also lots numbers 627, 628, 629, 630, 10 
631, 632, 633 in Block 49. 

Lots numbers 675, 676, 677, 679, 680, 681, 682, 
684 685 686 front and face on the easterly side 

' ' of 6th Street. Lots numbers 661 to 666 inclusive 
front and face on the westerly side of 5th Street. 
Lots numbers 627 to 633 inclusive front and face 
on the easterly side of 5th Street . 

The party of the second part is to pay all assess -
ments at present a lien on the aforementioned 20 
lots. And the said Ber nard M. Degheri, for his 
heirs, executors and administrators, doth cove-
nant, prom i8e and agree to and with the said 
party of the first part, his heirs, execut ors, ad-
ministrators and assig ns, that he the said party of 
the second part, will pay and satisfy, or cause to 
be paid and satisfied, un to the said party of the 
first part, the said sum of four thousand 
($4-000.00) dollars, as and for the purchase mon ey 30 
of the forego ing described land and premises, in 
the following ma nner, that if.l to say : 

On execution of this . agreement for 
which this is also a receipt ...... $ 400.00 

On delivery of deed, cash .......... $2100.00 
On bond and mortgag e, same con-

taining usual interest, tax, assess-
ment, insurance and ins ta llm ent 40 
default clauses, and an agreement 
not to claim credit on the interes t 
payable on bond and mortgage, by 
reason of any tax assessedr or to 
he assessed against the p1·emises, 
with interest at 6% payable qua r -
terly fo r two years ............. $2100.00 

And the said party of the first part hereby 
agrees to pay to Christopher S. Degheri a com-
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mission of 5% on the pu rchase price aforesaid, 
said commjssion to be paid in considera t ion of 
service s r eudered in consummating this sale; sai d 
commission to become du e and payable upon the 
oxecution of this agreement. 

It jg expr essly under stood and agreed that the 
titl e to the land and pr emises hereb y agre ed to be 
conveyed is not derived from any l\!Iartin Act 
proc eedings or any Act for the Sal e of Land fo r 
non-pa yment of th e municipal tax es or assess-
ment s. 

The abov e mortgage to contain a release clau se 
h:v which th e party of the first part or his assign s 
wi)l r elease each and an y of the aforementione d 
lots on the payment of $100.00. Said sum Ro pa id 
to bo in r eduction of the principal of said mort-
gag e. 

Taxes shall be adjusted, apportioned ;:ind al-
lowed . as of the date of deliver y of said deed. 

And it is further agreed, by the parties to these 
pr esent s, tha t the said party of the second part, 
his heirs and as signs, may enter into and upon 
th e said land and premises on the day of 
pa ssing ti t le next ensuing the date hereof, and 
from th ence take the r ents , issue s and profits to 
his and their use. 

And it is further agre ed, by th e parties hereto, 
tlrnt the said deed of warrant y shall be deliv ered 
and rerei ved at the office of Bernard M. Degher i, 
#921 Bergen Avenue, J ersoy City , N. J., betwe en 
th e hours of ten in the forenoon and three o'clock 
in the afternoon on th e said 15th da y of April next 
ensuing the date hereof. 

It is hereby understood and agreed that th e 
time of closing is of the essenc e of this contract. 

And for th e performance of all and singular the 
covenants and agre ement s aforesaid, th e said par-
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tie s do bind the mselves an d the ir respective he irs, 
executors and adm in ist r at or s ; an d they her eby 
agree to pay, up on fail ure to p er form the same, 
the sum of which they her eby 
fix and settle as liquidat ed da mages the r efo r . 

IN WITNESS WHEREOF, the sa id part ies ha ve 
hereunto interch ang eab ly set the ir hands an d 
seals the dav and ye ar fir st above ment ioned . . . 

THOMAS R. CAROBINE L . S. 
BERNARD M. DEGHERI L . s. 

Sign ed, Sea led and Delive r ed l 
· in the prese nce of 5 

NATHAN SCHULMAN. 

STATE OF NEW J ERSEY,t ,c, . 
Coun ty of Hudson , r .:l•. 

Be it R emember ed , That on th is 12th day of 
March, in the yea r of our Lord One Thousand 
Nine H undr ed and Twe nt y-si x, before me, the 
subs criber, a Nota ry Pu blic of New .Jerse y : p;r -
sonally appe ar ed THOMAS R. CAROBINE: sing _e, 
who, I am sat isfied, is the grantor mentioned in 
the within in st rum ent, t o whom T firs t mad e 
known the contents thereof, and thereupon ?e 
ackn owledo-ed tha t he sig ned, sea led and deliv -
ered the s: mc as his volunt ary act and deed, for 
th e uses and pu rp oses there in expr essed . 

NATHAN SCHULMAN' 
N ota.ry Pu,blic of N ew J ersey. 
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10 ALEXANDER F. ORMSBY 
CHRISTOPHER S. DEGHERI 

Bergen 7935-569. 

20 
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BERNARD M. DEGHERI 
COUNSELLOR-AT-LAW 

Trust Co. of N. J . Bldg., 
Bergen and Sip Avenues, 

Jer sey City, N. J. 

May 7th, 1926. 
l\I R. 'l1HOMAS R. CAnOBINE 

' 1983 First Avenue 
' New York City, N . Y. 

Srn: 
You have failed :=ind neglected to convey t itle to 

certain 23 lots and premises at Cresskill, N. J., 
under a contract mado by and between you as 
seller and me as buyer, dated March 12th, 1926, 
and recorded in the Bergen County Clerk's Office 
and which contract called for closing of title at 
this office, April 15th, 1926, and which closing ~vas 
continued by mutua l agreement, in writing, to 
April 30th, 1926. 

Further notice is hereby given you that I shall 
he prepared to take title to said lots and prem -
ises on next l\Ionday afternoon, l\fay 10th, 1926, 
at 2 o'clock, at this office. 

You are her eby called upon to fu lfill the terms 
and conditions of the above men tioned contract 
at the time and place above indicated, and in de-
fault thereof I shall hold you to lega l accounta-
bility. 

Respect£ ully, 

(Signed) BERNARD l\I. DEGHERI. 
BlvID :ES 
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April 24, 1926. 10 

AGREEMENT made this day, between T . CARO-
BINE, seller, and SIGMUND ORBACK, purchaser, 
subscr iber hereto. 

Purchaser agrees to purchase about 84 lots in -
dicated by red crosses on a certain survey of the 
Hitchcock Land Improvement Company's 11:ap 
of Cresskill Park, Bergen County, dated June, 
1899, in Bergen County, in the Town of Cresskill, 20 
State of New Jersey, at the price and terms and 
conditions satisfactory to both seller and pur-
chaser . A deposit of $200.00 is hereby given for 
which receipt is hereby acknowledged ·when a for -
mal contract is to be signed by owner and pur-
chaser within a specified time (wr itten in). 
1Ionday, April 26, 1926 $15,000.00 Fiftee n Thou-
sand for 84 lots . 

The brokers of this transact ion are Mr. Louis 30 
Aronson and Mr. Samuel L. I-Ierman. 

The abov e ag r eement is subject to no commis-
s10n. 

Net Price (no te) 

Price $15,000.00 owner will pay taxes which is 
clue on this property. 

Accepted by seller-T . CAR.OBINE (L. s.) 

All assessments to be paid by purchaser. 

Deposit 
on contract 
on title 
on mtge. 

LOUIS ARONSON 
SAMUEL L . HERMAN 

$ 200.00 
1000.00 
3800.00 
1000.00 

$15000.00 

3 yr. close 
with a prepayment 

40 
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J\1R. CHRISTOPHER S. fuGHERI, 

921 Bergen A venue, 
Jersey City, N. J. 

DEAR SrR:-

May 11, 1926. 

1fr. Thomas R. Carobine has consulted me in 
the n1atter of a claim made against him by 
Bernard M. Degheri in the sum of Five Hundred 
($500.00) Dollars. 

I would be very much pleased if you would take 
this matter up with me at your very earliest con-
venience. 

Very truly yours. 

(Signed) CARLO D. CELLA. 
30 CDC/ SR 

40 

Exhibit C-7. 

September 25, 1925 
In Re : THOMAS R. CAROBINE. 

J\IR. CHRISTOPHER S. DEGHERI, 

921 Bergen A venue, 
Jersey City, N. J. 

DEAR J\IR. DEGHERI: 

Mr. Carobine handed me the receipted bill from 
the County Clerk of Bergen County for the re-
cording fees of the deed from Carobine to Caro-
bine and of the mortgage from Caro bine to our 
Corporation. 

I understand that owing to the accumulation of 
business it requires in the neighborhood of from 
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three to four weeks before these documents will 10 
be recorded. I would appreciate if you will be 
good enough to instruct the County Clerk in the 
premises, if you have not already done so, to _fo:"-
ward the mortgage direct to us as soon as it 1s 
recorded. 

I presume that you are proceeding th the 
title policy as arranged, and that you will sen~ 
the same to us as soon as it is issued and that it 
will be brought down to date showing the record- 20 
ing of the mortgage to us. 

It o·ives me great pleasure to express to you 
o • h" h OU 1ny appreciation as to the manner 1n w 1c Y . 

are handling this business and to assure you if 
there is any way I can be of any service to you all 
you have to do is to command me. 

Yours very .truly, 

(Signed) LEONARD G. ROBINSON, 30 
President. 

LGR / jb. 

Exhibit C-8. 

February 1, 1926. 

In Re : THOMAS R. CAROBINE. 40 
1'IR. CHRISTOPHER s. DEGHERI, 

921 Bergen A venue, 
Jersey City, N. J. 

DEAR MR. D'.EGHERI: 

Tom Carabine was here in our office this after-
noon. I told him I feel that $18,000 was a pr~tty 
fair offer for his 107 lots at Cresskill and advised 
him to accept it. He seems to feel, however_, that 
he ouo-ht to do better between now and April. In 

0 
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10 any event, he says he has a customer who is offer-

ing him $200 per lot net. I strongly urged him 
to realize that a contract accompanied by cash in 
the hand is better than promises no mat ter how 
attractive. 

I still hope to be able to convince him to do 
business ·with you. In the meantime, I wish you 
would not delay the n1atter of the mortgage on the 
16 lots to which he recently took title from his 

20 mother and which are not covered by our exist-
ing mortgage on the 91 lots. I will greatly appre-
ciate your giving this matter your promptest 
attention. 

30 

40 

Yours very sincerely, 

LGR / jb. 

LEONARD G. ROBINSON, 
Pres ident. 

Exhibit C-9. 

March 5, 1926. 
l\,IR. CHRISTOPHER S. DEGHERI, 

921 Bergen Avenue, 
Jersey City, N. J. 

DEAR MR. Tua HERI : 

I acknowledge receipt of your letter of yester -
day with Bond from Thos. R. Carobine to Fruit 
and Produce Acceptance Corporation, which I 
have examined and find okeh. Please have the 
mortgage recorded and sent to us as promptly as 
possible. As regards the sale of the thirty 
(twenty) three ( 33) ( 23) lots, I wish you could 
see me tomorrow, if possible, so that we can try to 
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put this sale over without further delay. 
very much to he desired by all concerned. 

Yours very truly, 

This is 

LEONARD G. ROBINSON, 
President. 

LGR/ jb. 

Exhibit C-10. 

In Re : THOMAS R. CAROBINE . 

1IR . CHRISTOPHER S. DE GHERI, 

At t orney at Law, 
921 Bergen A venue, 
J ersey City, N. J. 

DEAR MR. lliGHERI: 

_ May 20, 1926. 

I acknowledge receipt of your let ter of the 17th 
with recorded mor tgage from Thomas R. Caro -
bine to this Corporation, in the amount of $3,000, 
for which please accept my thanks. 

I am also in receipt of your letter of the 15th 

10 

20 

30 

in which you confirm the conversa tion you had 
with me last Saturday about the Armour Com-
pany attachment and judgment which turns out 40 
to be a prior lien to our $15,000 mortgag~ on the 
Carobine Cress kill property. You say 1n your 
let ter: 

"I take this means of formally advising 
you that should execution iss~e on the abo:7e 
attachment judgment, you will be placed 111 
a position whereby your mortgage will be cut 
off unless you attend the execution sale and 
bid in to protect your interests. 
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I w_ould _suggest that you keep in touch with 
the s1tuat10n from day to day inasmuch as 
a ~ale may be held without your knowledge. 
It 1s no t necessary under the statute to notifv 
you, the attachment having issued prior t~ 
your mortgage. You will therefore he gov-
erned accordingly.'' 

. Although the value of the propert ; in question 
1~ such that ou1· mortgag es are apparently suffi-
ment!y protected, it is needless to point out that 
the Judgm ent 1s liable to cause us embarrass-
ment. 

Under date of October 31, 1925, you certified 
that ~ur mortgage is a first lien against the prop-
erty 111 question in spite of the fact that the at -
~achment was filed on September 22, 1925- that 
is, mor e than a month before that. Without any 
in~ention to find fault, we should have been ap-
prised of the fact immediately, and we would 
have secured other or additional collateral. Be 
that _as it ma y, we look t o you to do everything 
possible to protect our inter ests in the premises. 

As I told you over the telephone this morning 
I_ should like you to keep a watch upon the situa: 
hon so that no possible execution or sa]e take 
place without being advise d beforehand. lt is no t 
our intention to let the property go to sa le and buy 
it at the sale. Should execut ion be issued and th~ 
property be advertised for sale, it is our intention 
to secure an assignment of the judgment rath cl' 
tha1~ to permitting the sale to t ake place. 

. Kindly watch this matt er accordingly and ad-
vise us promptly of any developments. 

Yours very trul y, 

LEONARD G. ROBINSON 
' Presid ent . 

LGB / jb. 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

BERNARD M. DEGHERI, 
Complainant-Appellee, 

vs. 

THOMAS R. CAROBINE, et a.Z., 
Def endants -A ppellants. 

On Ap peal from 
Court of Chancery . 

Notice of Objec -
tions to State of 
Case . 

'fo the Appellants, THOMAS R. CAROBINE, and 
FRUIT AND PRODUCE AccEPTANCE CORPORATION; 
or JOHN W . OcKFORD, EsQ., Solicitor for Defen-
dants-Appellants, THOMAS R. CAROBINE, and 
FRUIT AND PH.onucE AccEPTANCI<:: CoRPORATION : 

TAKE NoTICE, that the appellee, BERNARD M. 
DEGHERI, in the above entitled cause objects to the 
alleged State of Case served upon him by you for 
the followings reasons: 

1. Stipulation of July 6th, 1926, which amends 
and corrects paragraph 8 of the Bill of Com-
pla int, and which is material to the questions in -
volved in this Appeal, has been omi tted . 

2. Affidavi t of Leonard G. Robins on, made in 
Ju ly , 1926, and used on the argument of Order 
to Show Cause returnabl e July 6th, 1926, and 
which is ma ter ial to the questions involved in this 
Appeal, has been omit ted . 

3. Affidavit of defendant, J\1:ichael Starace, 
made July 2nd, 1926, and used on the argument of 
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Order to Show Cause returnable July 6th, 1926, 
and which is material to the questions involved 
in this Appeal, has been omitted. 

4. Ans,ver of defendant, :Michael Starace, 
which is material to the questions invo lved in th is 
Appeal, has been omitted . 

5. Affidavit of defendant, Thomas R . Carobine, 
made October 11th, 1926, and used by the said 
defendant on Motion to Strike Out Answer, and 
which is material to the questions involved in 
this Appeal, has been omitted. 

6. A portion of tho contents of the Final De-
cree has been omitted. ( Case, p. 37, fol. 30.) 

7. Exhibit C-1, on the part of the complainant, 
consisting of an agreement, in writing, between 
the complainant Bernard l\1. Degheri and the de-
fendant Thomas R. Carabine, and which is mate-
l'ial to the questions involved in this Appeal, has 
heen omitted. 

8. Exhibit C-2, on the part of the complainant, 
consisting of a letter written by complainant 
Bernard l\L Degheri to defendant Thomas R . 
Carabine, under date of 1Iay 7th, 1926, and which 
is n1aterial to the questions involved in th is Ap -
peal, has been omitted. 

9. Exhibit C-14, on the part of the complainaui, 
consisting of an agreement to sell, in writing, be-
tween defendant Thomas R. Carobine and one 
Sigmund Orbach, and which is material to the 
questions involved in this Appeal, has been 
omitteJ. 
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10. Exhibit C-6, on the part of the complain - 10 

ant, consisting of a letter written by Carlo D. 
Cella to Christopher S. Degh eri, under date of 
May 11th 1926 and which is material to the ques-' ' tions involved in th is Appeal, has been omi tted . 

11. Exhibit C-7, on the part of the complain -
ant, consisting of a letter written by defendant 
Fruit and Produce Acceptanc e Corporation to 
Christ oph er S. Degheri, under date of Septemb er 20 
25th 1925 and which is material to the questions ' ' involved in this Appeal, has been omitted . 

12. Exhibit C-8, on the par t of the complain-
ant, consisting of a letter ·written by defendant 
Fruit and Produce Accep tance Corporation to 
Chr is tophe r S. Degheri, under date of February 
1st 1926 and which is ma te rial t o the questions ' ' involved in this Appeal, has been omitted. 30 

13. Exhibit C-9, on the par t of the complain-
ant, cons isting of a letter written by defendant 
Fruit and Produce Acceptance Corporation to 
Christophe r S. Degheri, under date of March 5th, 
1926, and which is material to the questions in-
volved in this Appeal, has been omitted . 

14. Exhi bit C-10, on the part of the complain- 40 
ant, cons isting of a letter ·wri tt en by defendant 
Fruit and Produ ce Acceptance Corporation to 
Christ opher S. Degheri, under date of i\1ay 20th, 
1926 and which is material to the questi ons in-' valved in this Appeal, has been omitted . 

15. The Notice of App eal at page 1 of the State 
of Case, fol. 30, is incorrectly given as fol-
lows: "I conceive there is good cause for Appeal 
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10 1n the above stated cause,'' whereas the said 
Notice of Appeal as served upon complainant-
appellee was as follows: '' I concede there is 
good cause for Appeal in the above stated cause." 

16. The date of filing of Notice of Appeal at 
page 1 of the State of Case has been omitted. 

17. Amended Notice of Appeal at page 2 of 
20 the State of Case has been improperly included 

iu the State of Case because complainant-appel-
tee was never served with a copy thereof. 

30 
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18. The date of filing of the alleged Amended 
Notice of Appeal at page 2 of the State of Case 
has been omitted. 

19. The date of filing of the Petition of Appeal 
at page 3 of the State of Case has been omitted. 

20. The Amended Petition of Appeal at page 
6 of the State of Case has been improperly in-
cluded in the State of Case because complainant-
appellee was never served with a copy thereof. 

21. The date of filing of the alleged Amended 
Petition of Appeal at page 6 of the State of Case 
has been omitted. 

22. The date of filing of the Bill of Complaint, 
at page 9 of the State of Case, has been omitted. 

23. The date of filing of the Answer of defen-
dant, Thomas R. Carobine, at page 27 of the State 
of Case, has been omitted. 

24. The date of filing of the Answer of defen-

203 

Obje cti.ons to State of Ca.se. 

da.nt, Fruit and Produ ce Acceptance Corp oration, 10 
at page 30 of the Sta te of Case , has been omitted . 

25. The date of filing of the Final Decree ap-
pea led fro m, at page 34 of the State of Case, has 
been omitted. 

This Notice does not admit or concede the regu-
larity of appellants' proceedings upon this Ap-
peal and is given without prejudice to the Notices 20 
heretofore served in this cause on appellants, 
Thomas R. Carabine and Fruit and Produce Ac-
ceptance Corporation, on July 8th, 1927, and 
October 1st, 1927, to dismiss this Appeal, both of 
which Notices are returnable on October 18th , 
1927. 

JULI US A. I{EPSEL, 
Solicitor for and of Counsel 

with Appellee. 3o 
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Nrm 3Jrrsry Qlnurt nf 1.Errnr!i 
nub i\pprala 

BERNARD M. DEGHERI, 

Complainant -App ellee, 

AND 

TnoMAS R. 0AROBINE, et als, 
Defen dants-Appellants. 

On Appeal 
from the 
Court of 
Ohancery. 

APPELLANTS' POINTS 
'l1he bill in this rase is for specific performance 

of a contract £or the sale · of real property and 
for other relief. 

The Court of Chancery has de-creed specific 
perform ance upon certain terms and conditions. 
, Ca:-;e, page 34.) The defendant, Carobin e, who 
is tl1c vendor, app •~als from this decree as does the 
defendant, Fruit and Produce Acceptance Cor-
porat ion, ·•Nhich holds mortgages upon the prem-
i~es in question. 

rrlw appellants make the follo,ving contentions: 

POINT I 

It being impossible to perform the agreement 
according to its terms, specific performance with 
terms fixed by th~ court should not be decreed. 
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POINT II 

Specific performance being discretionary and 
not a matter of right, should not be decreed. wher e 
as here, specific performance cannot be had with-
out a change of the terms agreed upon. 

POINT III 

The contr.act, being silent on important matter s, 
the _conrt should not decree specific performan ce 
of vague and indefinite terms and conditions not 
included in the ·written contract. 

POINT IV 

In an action for specific performance, ther e 
should not be a decree for the release by th e 
n1ortgagee, where as here, there was no agreemen t 
jn --writjng for such a release, and the or.al agr ee-
ment for a, release is only a vague understandin g 
between the vendor and the mortgage e. 

POINT V. 
This indefinit e~ oral arrangement between ven -

dor and mortgagee was subjert to condit ion s tha t 
cannot be complied with, and there should be no 
specific performai1ce because the decree of sp eci-
fic performance re<1uires the mortgagee to execute 
a release upon terms and conditions other than 
as agreed upon. 

POINT VT. 
The decree directs specific performance of an 

agreement which the parti es did not make. 

POINT VII. 
The contract price for 23 lots was $4,000 .00. 

9,;400.nn WflS _pair!. ~-:.pon the execnt ion of the agree-
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mcnt. The balance was to be paid by a $2,100.00 
cash payment and by the execution of a purchase 
money mortg age of $1,500 .00. I t was agreed that 
this purchase mon ey mortgage should carry a 
rrlease clause at the rate of $] 00.00 per lot. 
rrhere was a further oral agreement betw een the 
vendor and the mortgagee, whose mortgages cov-
ered 107 lots , of which the 23 lots were a part, 
that for a r eleasP from the operation of these 
mort gages, the mortgagee should receive the 
$2,100.00 in cash .and an .assignment of the 
$1,500.00 pur chas ~ mortgage to be given by com-
plain ant. It being imp oss ible to carry out this 
n~rre ment becaus':' of liens against the property, 
thr Chancery Court decreed that the mortgagee 
should only recei,-e $2,300.00 for its release in-
, tea d of $3,600.00 cl.S .agreed, and fixed this an1ount 
l)Y reference to the $100.00 per lot rel eas e clause 
in the contemplated purchase money mortgage . 
l n otber ,;,,ords, a condition which re lat ed to the 
future was applie r! to a totally different aspec t of 
thr case and to which it ha.d no relation . This 
error 1s not only disclosed by an examination of 
the whole case, but it is also found 111 the opinion 
of the Court . ( Case, pag e 160.) 

The court savs: 

"After sGme convers ati on, it was :finally 
agreed tha t 'the corporation just nam ed 
would execute releases on any lot or lots 
which the complainant might desire to sell , 
in consideration of the payment of $100 for 
each lot so released. This agreement was not 
reduced to ·writing or men tioned in th e 
contract wh ich is th e basis of this suit.'' 



'' ,,Thich tlle complainant n1ight aesir e to 
sell,'' manifestly does not relate to the term s 
upon which the cmnplainant was buying. It only 
related to a cl.ause which was to be included in 
the prospective purchase money mortgage of 
$1,500.00, which wns only a part of the considera-
tion which the mortgagee was to receive for it s 
release. 

The mortgagee was to receive $3,600.00, by a 
cash paym ent of ~2,100.00 and an assignment of 
the $1,500.00 pur chase money mortgage. 'rhi s 
pur-chas e money 111ortgage was to include a r e-
lease clause at the rate of $100.00 per lot. To 
say that the result of this arrangement was tha t 
the mortgagee could be compelled to execute a 
r eleas e for $2,300.00 instead of $3,600.00, is to 
enforc e a nevv arrangement which was neith er 
agre ed upon nor cuntemplated by the parties. 

Facts 
The facts in this case ar e somewhat involved , 

but there is little, if any, disput e as to mat eri al 
matt er s. 

Defendant, Car,)bine, was the m,Tn er of 107 lot s 
jn Berg en Count_\' . Defendant, Fruit an d Pr o-
duce Accept anc e Corporation, held two mort gag es 
on all th r se lots , -Jne of which was for $15 ,000.00 
-and the other fo-r-$3,000.00. 'rher e was due 0 1. 

th ese mortg ages ·1hout $14 ,00.00 with accrued in 
te r est. ( Ca se, page 123, Fol. 10.) 

Complainant agreed to buy 23 of th e lots f01~ 
$4,000.00. Th e naym ent s were $400.00 dow n ; 
$2,100.00 on closing; $1,500.00 purchas e money 
1nortgage. ( Ca se, pp. 17-20.) Th e $400.00 de-
posit was paid aT}d out of it a commission of 
$:200.00 was paid by Carobine to Chri stopher S. 

;) 

Dcgheri. ( Case, p. ] 9, Fo l. 20; Ca se, p. 59, Fol. 10. ) 
Chr istopher S. Deg her i i s a br oth er of com-

plainant ( Ca~r, p. 58, Fol. 40) . Mr. B ernard Deg -
h<>ri, the complainant, an d Mr. Ch ri stophe r S . 
D<•ghrri, are attorneys and sha r e th e same suit e 
of offi.cr~. ( Case, p. 60, F ol. 30.) 

Thr contract be-i-,yeen Caro hin e and complain -
nnt rnakrs no refere nce to th e n1or tg ages, bu t i t 
H}>pcars that ·at the time th e contract was entered 
into, there \Yas a te lepho n e conversa tion between 
~Ir. Carobine and ~1:r. Rob inson, the h ead officer 
of tlw rnortgager eomp any, and Mr . B erna rd Deg-
hrri. This resu lt ed in an or al ag r re ment be tw een 
Cnrob ine and the mortgagee company, to the effect 
tl'nt tlw mortgagee- wou ld re lease the 23 lots upon 
1 <'r.eiYing of the cash ($2,10 0.00 ) .and an a ssign-
11wnt of thr $] ,500 .00 pn rc hasr money mo r tgage. 

Tlia t 1Ir. Bern:i.r d Degher i thoro ugh ly under -
·hi()< l that this was the arrangen1cn t was foun d 

Ill ltis own testimo ny. ( Case, p. 62, Fo l. 10-~0.) 

"Q. Did he say th at his con1p any would 
rpquire besides, an ass ignment of the 
$1,500 .00 purchase m on ey mor tgage? A . 
l-f<. ~aid that that woul d be arranged with 
::irr. Carobine; that he wou ld probab ly take 
all the cash. In other words, Mr . Carohine 
\\·as to tun: over all th e cash tha t he \Yas 
to get out of that t ran~artion . 

"Q. .Anr\ he sa id t hat could he arranged 
lwhvee n 1Vf r. Carobine and himsrlf? .... \.. 
Y cs, hnt that lw would h ave a represen ta-
tivr at the dos ing of ti tl e, to see t ha t th at 
"·as ca r r ier1 ou t. 

"Q . No definjt c :figure was a r rivP<l an 
A. The on];y drfin jte fig ur e that I can 
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rememher is, that he-was to get the bal ance 
over the mortgage, the $2,100.00 cash and 
the $1,500.00 mortgage. 

"Q. Mr. Robinson didn't state that that 
would be vvhat would be required for his 
company? A. No, no; he didn't state that. 
He said it would be agre eable to him. By 
his conversation he told me that he ·was 
going to get the balance of the money. In 
other words : Carobine wouldn't get any-
thing except th e $400.00 deposit." 

Mr. Robinson testified to the same effect. ( Case 
p. 125, Fol. 30.) Carobine testified to th e same 
effect. (Case, p. 88, Fol. 10.) 

It was .also agTePd that ihe $1,500.00 purcha se 
money mortgage should carry a release clause at 
the rat e of $100.00 per lot. This provision ·was 
included in th e agreem ent. ( Case, p. 19, Fol. 30.) 

Bernard Degh erj with respect to this clau se, 
testified as follow .:; ( Case, p. 45, Fol. 10-20) : 

"It was th en, upon :Mr. Robinson's agr ee-
n1ent to release th e mortg.ages ,that ,ve went 
on to complete th e contract; but befor e 1 
left ~1r. Robinson on the t elephone we got 
into a di scussion as to what amount woul d 
be put in this $1,500.00 mortgage for re-
leas e of individual lots, should I sell any 
thereafter. He held out for $150.00; th at 
is, he wanted me to put into this purch a .. -
money mortgage the sum of $150.00 that T 

would have to pay if I required a rel eas e r 
any of the individual lots. I told him tha t 
that was unreasonable and too high, t lie 
amount of the mortgage itself being $1,500, 
and being security for bv ent y-tlire e lots it 
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·was out of -ull proportion. L held . out ·for 
$75 .and Mr. Robinson agreed that $100 
would be pretty near the right :figure, and 
it was that figure that was put in t he con-
tra ct.'' 

This oral agreem ent was entered into at ,a time 
when all of the parti es believed · that the Fruit 
Company 's mortga ges were a first lien on the 
prope r ty . Christopher Degheri had given a Cer-
tificate of Titl e to the Fruit Company to this ef-
fect. ( Case, p . 75~ Fol. 10.) 

After the contract was 1nade, all of the parti es 
]earned of the existence of a prior lien. It was -
discovered tha t on August 29th, 1925, a Writ of 
Attac hment had issued at th e suit of the Armour 
Ferti lizer Works) and that in this a.ction a judg-
ment ·was entered on April 28th, 1926, for 
$:3,4~8.64. Th e lein of this judgment was prior 
to the lien of the mortgages held by the Fruit 
Compa ny and was, of course, superior to the rights 
of Ber nard Degheri under his contract to purchas e. 

Cara bine, not having the means to discharg e 
ihis lien, obtained help from a friend nan1ed Ver -
ro, who purcha .sed th e judgment and t ook an as-
signment in th e name of one Starace, holdin~ it 
as securit y for th e money ·which he advanced to 
acquir e th e judgn1 ent. He also took a deed to 
th e r emainin g 84 lot s as additional securit y. H e 
also advanc ed Carobin e other mon eys to aid him, 
and testified that the transaction was a. loan, and 
that ' ' if Mr . Carobin e r eturns to me all of th e 
money in this transaction, with 6 per cent., he can 
do wha t he pl easr.s afterward.'' ( Cas e, p. 159, 
:b1ol. 10,) 

The Court founn_ that this transaction ,vas en-
tire !.\' f ree from fraud and there was no attempt 
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to hinder, embarrass or delay the complainant. 
( Case, p. 161, Fol. 30.) 

At the trial the defendant, Starace, agreed to 
release the 23 lots from the lien of this judgment , 
upon the payment to him of the sum of $858.00, 
and t~e decree_ so provides. ( Case, p. 36, Fol. 30.) 
. A difficulty 1s, hov-vever, presented. If this sum 
1s deducted ~rom tl1e $3,600.00, the Fruit Compan y 
cannot receive the amount which it is entitled 
to receive under the agreement in exchange for a 
release of the 23 lots. There are also other de-
ductions for taxes. 

Carob!ne being financially unable to make up 
the deficit, and it being impossible to pay the Frui t 
Company the $3,fiOO.00, either all cash or part 
mort_gage, why should tlw mortgagee c01npany lw 
required to execute a release upon the payment 
of $2,300.00? 

'J1lie Court says ( Ca Re, p. 164, Fol. ] 0) : 

'' But it would appear that complrte jus-
tice in this respect would be accon1plishe cl 
by 1naki11g the decree conditional upon tlw 
payment bv the con1plainant to the Frnit 
& Produce Acceptance Corporation of thr 
complete s11m of $2,300.00, which would be 
$100.00 for each of the 23 lots so to be con-
voyed, and directing a formal release upon 
thr <lischar?,r of this pa)7nent. ~J1his is a 
tei-111 that might fairly be imposed upon 
the complainant for the assistance he se(1 ln, 
and it cerfainly would not be unjust to th 0 
corporation, lbecanse that Jmtity has al-
ready, under the provision of the mort-
gages, elect0d to demand the whole of th " 
principal snm, and it would thus receive 
at once and without further litigation the 
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equitable slrnrc of th e principal of its mort -
gages secured by the lots in question . Not 
only has the Fruit and Produce Acceptance 
Corporat ion filed its bill to foreclose its 
mortgages, but one of the objects of the 
present suit ,vas to restrain the prosecu -
tion of the forecloseure suit so that th e 
lands would not escape the jur isdiction of 
this court by an execution sale.'' 

But where i s there any authority to make a 
contract for the parties, and where is there any 
author ity to decrPP specific performance of a con-
trart so made 1 The ru le is quite the other way . 

Brisbane vs. S 11llivan, 86 N. J. E . 41]. 

Tn th at case this cour t reversed a decree for 
specific performance because of material variance 
hctwcen the contract entered into by the parties 
arnl c1f' decreed to be specifically performed by the 
conrt . 111 tbat case this court also sajd 

'' There is nothing in this case ,,,hich 
shows that the romp lainant re quires th is 
property for any special or unusual reaso11, 
which would pu t this case out of the ordi -
nary class in which thi s spec ial relief is 
sought or that this legal ren1edy is insuf-
ficil'n t. ' ' 

rri1e Chancery C0urt fully recognized the impos -
~ihil it)' of performing the contract according to 
its term s, but then made a nmv arrangement and 
<lrcrcecl specific performance. However fair, just 
and equitable thi~ new arrangement may be, it 
manifestly is not the agreement, nor are there any 
circumstances whatsoever which 1nay be said to 
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create an estoppel. However fair the consent of 
t~e holder of the judgment lien to take a propo r-
tionate amount for a release of the 23 lots how 

' can the court requfre the Fruit Company to ag ree 
to a reduction of the amount it is entitled to re-
ceive ( in order that this proportionate paym ent 
can be made, and why should specific performan ce 
be decreed of an oral .agreement between Carab ine 
and the Fruit Company, at the suit of complainant, 
when most certainly Carobine himself could not 
compel specific performance, he being in defau lt 
upon his covenants that the premises were fr ee 
and clear and also being in default in the pay-
ment of interest. 

It has long been the rule that specific perform -
ance ,.vill not be dPcreed vvhere there has been a 
great change of circumstances. 

Johnson vs. Hubbell, IO N . J . E. 332. 

The change of circumstances in this case is the 
discovery of the Amour lien . Suppose the parties 
had known of this lien at the time the contract 
was entered into . Mr . Robinson would not hav e 
agreed to any release, because the existence of 
this prior lien would have disturbed him as much 
as it did later when he discovered it. ( Case, p. 
132, Fol. J 0). Bernard Degheri would not hav e 
entered into the contract until some arrangement 
was made for a release of this lien . It would hav e 
been apparent that the contract could not be safely 
entered into until definite agr_eements were macl·e 
with both the Armour lien holder and the mort-
gagee. 

The Chancery Court quotes from ''Pomeroy'' 
( Case, P. 165, Fol. 30) : 
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"The contract -is in writing, -is certain 
in its terms, is for a valuable consideration, 
is fair and just in all its provisions, and 
is capable of being enforced without hard-
ship to either party.'' 

The opinion goes on to say that : 

''--as is concededly the case with the 
contract under exam ination.'' 

Bui is it not a hardship to require the Fruit 
Company to take $2,300 instead of $3,600, espe-
cia lly ,,There its agreement to take $3,600 was 
entere d into in ignorance of the impairment of 
its security by the existence of a prior lien~ · 

The Pruit Company, while fran~ly admitting 
thr ora l arrangement between itself and Caro-
hiue, does not admit that it is legally bound, and 
in view of the circun1stances of this case, feels 
just ified and does urge the defense of the Statute 
of Frauds , and submits that it sl1ould not be 
<lecreed to specifically perforn1 the oral agree-
ment for a release. 

:2 Compiled Statutes, 2612. 

In certain cases a court of equity will give re~ 
lief aga inst the operation of the statute to prevent 
frarnl, provided the parol agreement be clearl? 
prove n. 

1vlag11olia Co. YS. J-lcQi1illa11, 94 N. ,J. E. 
342. 

But can the statute be ignored merely because 
the proofs demonstrate the existence of th~ parol 
contr act? 
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Certainly in th is case the complainant was not 
induced by fraud to enter into the contract to 
buy. He has invested $400, and it may very well 
be that he is entitled to a vendor's lien against 
the 23 lots for this sum, but wherein has he shown 
that he is entitled to the relief of specific per-
formance? He did not even take the trouble to 
join the Fruit Company as a party to his contract , 
nor secure a separate agreement for a release. 
He was content to let the matter rest upon a mere 
,oral arrangement between Carobine and Robin-
son. He has not shown any special circumstances 
to move a court of equity to interfere in his be-
half and specifically enforce this oral agreement. 

It is extremely doubtfu l, whether as a matter 
0£1 law, he would be entitled to enforce this agree-
ment, even though it were possible to pay the full 
consideration to the Fruit Company. 

Certainly a court of equity should hesitate in 
view of the mutua l understanding as to the secur-
ity which would remain in favor of the mortgagee 
after the proposed release be executed . How 
n1uch les·s can be said in favor of enforcing the 
agreement with an arbitrary reduction of the 
amount to be paid? 

It is, of course, per£ ectly proper for the vendee 
to waive any and all conditions so as to aid the 
court in enforcing the contract, but it is not prop2r 
to compel the unwilling defendant to accept new 
conditions never agreed to . 

It is respectfully submitted that the decree 
should be reversed and the Bill of Complaint dis-
missed. 

JOHN ,V. OCI(FORD, 
Of Cou·nsel with Def endants-Appellants. 

Ne w Jersey Court of Errors and Appeals 

BERNARD M. DEGHERI, 
Complainant-Appellee, 

and 

THOMAS R. CAROBINE, et als., 
Defendants-Appellants. 

On Appeal 
From Court 
of Chancery. 

APPELL EE 'S BRIEF . 

The decree of the Court of Chancery, brought 
np by this appeal, decrees specific performance of 
a contract, made on March 12th, ] 926, for the sale 
of real property between complainant and defend-
ant Carobine, and also decrees specific perform-
ance of an oral agreement made on · the same day 
by complainant with defendant Fruit & Produce 
Acrep tance Corporation, for the release of the 
]ands and premises, to be sold, from the lien and 
operat ion of two mortgages held by the dcfend-
~rnt Fruit Company. Defendant Oarobine owned 
a tract of ]and containing 107 lots in Bergen 
County. The contract of March 12th, 1926, be-
tween complajnant and defendant Carabine, was 
for 23 of sajd lots. One of the two mor tgages of 
the defendant Fruit Company, the one for $15,-
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000.00, covered 91 lots of the 107 lot tract owned 
hy tho defendant Ca rdbiue, and 7 of said 23 lots , 
contracted to he sold to complainant. The other 
mortgage he]d by tho defendant Fruit Company , 
the one for $3)000.00, covered tho remaining 16 Jots 
of tho above 107 Jot tract; said 16 lots were the 
balance of the said 23 lots contracted to be sold 
to complainant. 

The opinion of the Co11rt be]ow was filed J anu-
ary 3rd, 1927, and jmmediately thereafter counsel 
for the appellants ThomRs R. Carobine and Frujt 
and Prodnce Acceptance Corporation, called the 
attention of the trial court to an error into which 
appolJants' counsel helie, ,ed tho trial court had 
fallen and thereupon thr irial court gave a clRy 
for the re-argument of the carn::;e. Unon the re-
argument the same points raised on this appeal 
bv appelfants were urged before the trial ronrt. 
'l1he trial conrt took the matter nnder advisement 
and after a lapse of several months and on l\fay 
17th, 1927. made and filrd a memonu,dum, supple-
menting the opinion theretofore ma<le ( Case, pp. 
170, etc.). 111hr 8ourt refnsed to disturb its find-
ings and filed the decree appealed from. 

Argument. 

Appellants' contentions under points J, 2, 3, 4, 
5 and 6, we think, can be di spm:;ed of together. 
As we understand them, they nrge that there was 
no agreement beh :veon complainant and the de-
fendant Fruit Company, for the release of the 
23 lots to he sold to comnlainant, from the opera-
tion of the $15,000.00 m1d '$~.000.00 mortgages held 
by the Frnit Company; and if there ,vas an agree-
ment to release, it was between defendant Caro-
bine, and the defendani Frnit Company. How ap-
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ywllants can hope to sustain such a view, under 
1he testimony is beyond our conception. The fact 
is and the t·e~timony clearly indicates, that just 
before the contract of March 12th, 1926, was exe-
cuted, complainant spoke to Robinson, the presi-
dent and active managing head of the defendant 
F ruit Company over the telephone about a re-
lea se of the 23 lots from said mortgages and ob-
ta ined an agreement to release and that the de-
fendant Carobine also spoke to said Robinson at 
the same time. 

That defendant Fruit Company agreed with 
complainant to give a release is found in the tes-
t imony of complainant ( Case, pp. 43-44-45) : 

'' Q. On March 12, 1926, at the time of the 
execution of this contract C-1, did you have 
any discussion with Carobine as to the en-
cumbrances that wore on this property1 A. 
Yes• I asked Carobine what encumbrances ' were on the property, and he told me that 
there were two mortgages, one of $15,000 which 
was on ninety-one of the lots held by the Fruit 
& Produce Acceptance Corporation, and an-
other mortgage of $3,000 on sixteen lots, also 
held by the same corporation. He said that-

Mr. Ockford: This was prior to the exe-
cution of the contrac:t 1 

The Court: Yes, at the time, as I under-
stand it. 

A. (Continuing) This was on the day be-
fore the contract was executed, prior to the 
execution of the -cont ract, at my office, on 
,Journal Square, Jersey City, on March the 
12th, 1926. I asked Mr. Carobine whether he 
had made any arrang emen t s with the hold ers 
of those mortgages for releasing, in tµe event 
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of a sale to me, and he said, not only had he 
made such an arrangement with Mr. Robin-
son, who was president of that corporation, 
but also that my brother Christopher had been 
delegated by Mr. Carobine to make such ar-
rangement. I told Mr. Carobine that I deemed 
it wise to get the word of Mr. Robinson per-
sonally, and he suggested that he would tele-
phone to him right then. I thought that was 
the proper thing to do. And, thereupon, Mr. 
Carobine got Mr. Robinson on the telephone 
and told him-as I heard Mr. Carobine 's part 
?f the conversation-that he was at my office 
1n Jersey City and was about to enter into a 
contract for the sale of twenty-three of the 
lots at Cresskill. And, after s~me discussion 
back and forth, I heard Mr. Carobine ask him 
again whether it would be agreeable to Mr. 
Robinson and the Fruit & Produce Accept-
ance Corporation to release those lots from 
the lien of these two mortgages. I thought it 
would be wise for me to talk with .Mr. Robin-
son myself and to che-ck up on what ron-\~ersa-
tion was had between Mr. Carabine and 11r. 
Robinson, and l\1r. Carobine thereupon asked 
Mr._ Robinson to hold the wire, that Mr. Deg-
h~n-Bernard Degheri-wanted to speak to 
him. I then told Mr. Robinson exactly what 
:Thtlr. Ca-robine had told me that I wa~ about 
to purchase twenty-three of these lots, and T 

wanted to be sure bcf ore I entered into the 
contract that the Fruit & Produce Acceptance 
Corporation would be agreeable to release 
these lots from the lien of those two mort-
gages. }iir. Robinson said if I would tell him 
the complete details of the transaction he 
would then tell me whether that would he 
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agreeable to him. I then explained that we 
had practically agreed upon the terms; that 
the purchase price was to be $4,000, and I was 
to pay all the assessments that were on those 
lots. I then further told him that the cash 
involved would be about $2500, of which I was 
going to pay $400 as a deposit under the con-
tract· and I then further told him that, for the 10 ' balance, I was to give :Mr. Carobine a pur-
chase-money mortgage of $1500. He listened 
quite aHentively, and his objection first was 
as to the mortgage. He wanted to know why 
I could not pay all cash . I told him that those 
were the best terms that I could give; and he 
then said, 'Well, if you will assign or see to 
it that the Fruit & Produce A0eeptance Cor-
poration gets this mortgage of $1500 which 20 
you are going to give to Carobine we will be 
agreeable to release the twenty-three lots.' 
He went on to admit, even before I questioned 
him, as to this $3,000 mortgage; he said that 
the $3,000 mortgage was merely procured 
from ~1r. Carobine for the purpose of giving 
Rome additional security; that, in reality, the 
money for that mortgage never passed. I 
RnbRequently checked up with Mr. Carob ine 
that that was the true fact, and he said those 30 
were the true facts. It was then, upon Mr. 
Robinson's agreement to release the mort-
gages, that we ·went on to complete the con-
trad; b11t before I left 11:r. Robinson on the 
tclcq1hone we got into a discussion as to what 
amount wonld be pnt in this $1,500 mortgage 
for release of individual lots , should I sell 
nny thereafter. He held out for $150; that 
is, he wanted me to put into this purchase- 40 
money mortgage the sum of $150 that I would 
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have to pay if I required a release of any 
of the individual lots. I told him that that 
was nnreasonable and too high, the amount 
of the mortgage itself being $1,500, and being 
security for twenty-three lots it was out of 
all proportion. I held out for $75 and :Mr. 
Robinson · agreed that $100 wou]d be pretty 
near the right figure, and it was that figure 
that ·was put jn the contract. That about 
ended the conversation with Mr. Robinson, 
except that 1\-1:r. Oarobine went back on the 
telephone and, after a minute or two, the con-
versation ended . That, in substance, is the 
telephone conversation of March 12. 1926, 
prior to the Hme the contract was executed. 

Q. And the contract was executed 1 A. The 
contract was then executed, upon the terms 
that were agreed upon between Mr. Oarobine 
and myself, and the releasing of individual 
lots for the payment of $100. '' 

In substance complainant is corroborated by 
defendant Carobine ( Case, p. 87, lines 33 to 40 • 
p. 88, lines 1 to 9). ' 

"Q. Who telephoned Mr. Robinson, you or 
~fr. Degheri? A. I <lid. 

Q. Did you speak with him? A. I spoke 
to Mr. Robinson; yes, sir. 

Q._ And then .Jf r. Bernard Degheri also 
spoke with him? A. Yes, sir. 

Q. Anything f:ai<l by you, or either of the 
Degheris, at that time about putting in the 
contract itself some reference to what the 
terms of the release woul(1 be if released bv 
1fr. Robinson's company? A. I. don't remen~-
ber, be-cause ~fr. Robinson and Mr. Degheri 

,., 

' 
talked it over and I thought they had agreed 
between then1Selves as to what was going to 
happen.'' 

The witness Robinson of the defendant Fruit 
Company, also corroborates complainant ( Case, 
p. 125, lines 12 to 30). 

'' Q. Did Mr. Bernard Degheri speak to you 
about the proposed contract on the occasion 
of any visit to his office? A. I don't believe 
he dj d. The only time he discussed the terms 
of the contract with me over the telephone, 
was apparently on the day on which the con-
tract was executed. 

Q. "\Vhat did you say io hin1 on that occa-
sion~ A. I was noncommittal. I discussed 
the tern1s with hin1, and I told him I wouldn't 
do anything without Carabine 's approval; he 
,vas our client; he was our customer, and I 
would look out for his interest; and I called 
him up on the telephone, and I asked him 
what he thouo·ht of the proposal, and he said .'., 

it was rather a low price, but he thought 
the best thing to do under the circumstances 
would be to let the property go at that price. 
I told him, un de1~ the rircumstances I would 
in terpoRe no o bjerti on." 

'rhe witness Robinson of the defendant Fruit 
Company, again corroborates complainant ( Case, 
p. 14-1, lines 20 to 32). 

"Q. Do you r emember Mr. Carobine tele-
phoning you on 1\/Iarch 12, 1926, at your office 
in Ne"- York? A. I know he has telephoned 
to my office in New York a great number of 
times. 
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Q. VVell, let' s be specific; the date this con-
tract was signed. A. I presume he did; I'm 
sure he did. 

Q. Of course yo u do; you don't presume, 
but you are sure he did. Now, what wa.s the 
subject of that conversation f A. He wanted 
to know if I would be agreeable to hi8 selling 
the twenty-three lots for $4,000, $2500 cash 
and $1500 n10rtgage. 

Q. What did you say to that 1 A. I said, 
so far as I could see, I would have no objec-
tion.'' 

Further corroboration by the viritness Robinson, 
of the defendant ] 1ruit Company, appears as fol-
lows ( Case, p. 145, lines 14 to 25) : 

"Q. Well, what wa.s the consideration for 
your agreeing to release the lots ~ 

lVIr. Ockford: I object to that, upon the 
ground as imn1aterial, what his motive was. 
The testimony is he agreed to do it. 

Q. Will you please answer the question f 
( Question read by the stenographer.) vVhat 
was the consideration 1 A. The consideration 
was to help Carobine liquidate his affairs. 

Q. Is that all 1 A. That was the principal 
thing.'' 

It should not require further argument to show 
that appellants' contention, that there was no 
agreement between complainant and the defend-
ant Fruit Company, for a release, is manifestly 
unwarranted. 

This telephonic conversation of 1farch 12th, 
1926, took place from complainant's office; defend-
ant Carobine, called and talked to Robinson, then 
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put complainant on to ta]k with him and then de-
fendant Carobine, went on again to finish the con-
versation . ,¥hat motive could complainant have 
had in ta lking with Robinson if not to arrange for 
the release of the premises to be sold to -complain-
ant! Complainant is a lawyer and knows the 
effect of having property encu1nbered by open 
mortgages and he must also be credited with know-

. ing that the only way to get a part of a large 
tract of ]and, covered by mortgages, free there-
from, is to obtain a release thereof. That com-
plainan t did talk with Robinson and obtained from 
him the agreement of release is so conclusively 
demons tr a t e<l by the proofs a hove ref erred to, 
that we think there can be no longer any doubt on 
that question. 

That an oral agreement to release premises 
from the operation of a mortgage will be enforced 
in e(lnity, especially when coupled with demon-
strat ion, aR in this case, jg so well discussed in 
the oninion hc1ow that we do not deem it neces-
sary to enlarge thereon ( Case, p. 167, lines 38 to 
41: n. 168, lines 1 to 1J ). 

Throughout appellants' hrief, repeated reference 
is made to an agreement to re 1ease as being an 
agreement betwPen defendant Carabine, and de-
fendan t Frnit Company. The testimony referred 
to jn am1ella11ts' brief and cited by them utterly 
fail-, to 11r0Ye their contention. We respectfully 
snbmit that this contention of appe llan ts is not 
snpno rt ei! hv triP tPstjmony nnd therefore appel-
lants' argument thereon is predicated upon a false 
premi-,r. Ref ore }caving this point, it may be well 
to sav that ap11eJ1ants' brief has quoted therein, 
so rnnrh of comnlainant 's testimony aR they be-
]iove snnpo rts thefr contention that terms and 
coi1cliiions 'Were exacted from complainant for the 
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release aforesaid. If appellants were sincere in 
their contention and possessed a desire to aid this 
Court in ascertaining the truth, they would have 
continued in the recital of complainant's testimony 
and they would have fonnd on page 63, lines 11 to 
33, of Case, the following: 

'' Q. ,,That, if anything, was said in refer-
ence to reducing that release to written forrn 1 
A. Nothing was said. I thought I was deal-
ing with gentlemen. The only thing that en-
tered into n1y miud was to get the amount 
put into the release for the individual lots 
and release them fro1n the n1ortgage, whieh 
was $100, as I said before. 

Q. vVas there anything said by you or 
Carobine that would make it necessary to re-
duce that agreement to son1e 1ivritten form 1 
A. No. As I told you before, Mr. Ockford. 
it didn't enter n1y mind at all and I didn't 
mention it that it should be reduced to some 
written form. l took his word over the tele-
phone that he would do just as he agreed. 

Q. Of cours.e, at that time you had no 
knovdedge as to what arrangement existed 
between Mr. Carobine and !!Ir. Robinson in 
respect to a release of this property f A. Ex-
cept that before I telephoned J\1r. Robinson 
as I said before, Mr. Carabine told me that h~ 
ought to do that, make arrangement to re-
lease the lots to be sold. 

Q. You weren't informed as to the terrn~ 
and conditions ~ A. No, sir; I ,;as not.'' 

It is respectfully urged that any agreement if 
one there was, between the defendant l_i1 ruit C~m-
pany and the defendant Carabine, relating to the 
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por tion of the purchase money that was to go to 
the F ruit Company for a release, in no way binds 
complainant. The only agreement between com-
pla inant and defendant Frnit Company, was to 
re lease the 23 lots from its mortgages and that 
was all that co1nplainant was interested in. It 
will be recalled, that it was only after the agree-
ment to release, made by complainant with defend-
ant "b1 ruit Company, that complainant relying 
the reon, went on to complete and execute the con-
tract of March 12th, 1926. 

rrha t there wa s no agreement and understand-
ing , even between the :B...,ruit Company and Cara-
bine that all the cash in the transac t ion was to be ' . tu rn ed over to the Fruit Company, and that this 
alleged under standing was hit upon after the tes-
tjmony wa s all in and tl1e case closed, is demon-
str ate.d bv the failure of defendants to charge 
snch an ;gr eemeut in their answers; and fur-
the r by an affidavi t , dated October 11th, 1926, 
ma de by defendant Carabine, used in the Court 
helow on motion to strike out answers. In para-
graph 7 of said affidavit, defendant Carobine says: 

"7. Before the contract was signed 1 called 
l\f r. Robinson on the telephone from Deg-
hcri 's offi,ce and to ld him about the contract 
and. I also put 1.f r. Bernard Degheri on the 
t elephone to talk to l\f r. Robinson. It is true 
that }'vfr. Robinson agre ed to release the lots 
from the mortgage, provided a purchase 
mon ey mortgage was signed to his company 
and a part of the cash consideration turned 
over in addition.'' 

Thi s affidavit v;ras made at a time when th ere 
was no idea of how the case would be decided and 
when the appellants r elied upon entirely differ ent 
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lines of dufense. The issue now urged was never 
before the Court below either before or at the time 
of the hearing, but was urged only after the 
Court indicated its views, as has already been 
pointed out. 'I1he affidavit of October 1] th, 1926, 
of the defendant Carobine, above referred to, the 
testimony indicates, was made in the office of the 
defendant Fruit Company, in the presenee of Mr. 
Robinson and l\1r. Ockford, as will be found by 
the foJlowing testimony of the defendant Caro-
bine ( Case, p. 103, lines 28 to 40; p. 104, lines 1 
to 26; and p. 121, lines 23 to 32). 

"Q. Now, Mr. Carabine, your counsel has 
just told us that you were the one who dic-
tated this affidavit. A. Yes, sir. 

Q. Where was this affidavit dictated f A. 
in .Mr. Robinson's office. 

Q. Did you consult l\ifr. Ockford before you 
dictated the affidavit f A. Yes. 

Q. You did f A. Yes. 
Q. Did you discuss. the matters that you 

were going to put in the affidavit 1 A. He 
asked me to write what I knew about it-
tell what I knew a bout it. 

Q. And you made a wribng in longhand, 
did you 1 A. Yes, sir; I dictated it to Mr. 
Robinson's stenographer. 

Q. By the way, Mr. Robinson is an attorney 
in New- York City f A. I don't know whether 
he is or not. 

Q. Now, was this the affidavit th .at can1e 
out of the machine of the stenographer in Mr. 
Robinson's office, or a copy of it, I would say? 
A. That is a copy of it. 

Q. There was no change made in this affi-
da vit when it g:ot to your attorney, Mr. Ock-
ford f A. No. 
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Q. vVas there anyone else present at 1\!Ir. 
Robin son's office when you drew this affidavit, 
besides you and Mr. Robinson f A. Mr. Ock-
ford was present. 

Q. And :Mr. Ockford was also present in 
l\1r. Robinson's officef A. Yes, sir. 

Q. As · you dictated it to the stenographer 
he heard you dictate it, did he~ A. Yes, sir. 

Q. Did he offer any suggestions f A. Not 
at all. I simply told my story. 

Q. And you dictated your ,story and there 
was no change made f A. No, sir. 

Q. Now, just one more question: Would 
you be good enough to read paragraph 7 of 
th is affidavit which you made and which I 
referred to before (handing paper to witness). 
That is an affidavit made by Tho1nas R. Caro-
bine on the application to strike out the an-
swer verified October 11th~ A. That's right. ' Q. You say there 'if the mortgage was 
sign ed to the company'; was that signed f 
A. I meant 'assigned.' '' 

App ellants further contend that the contract to 
sell of ~I arch 12th, 1926, is impossible of perform-
ance . We cannot subscribe to this view. Assum-
ing, but not conceding appellants' claim, we sub-
mit tha t, an y alleged impossibility was created by 
the appellants with the aid of the defendant, Sta-
race and the Alp s Realty Oompany and therefore, 
appe 11ants should not complain now. Complain-
ant ha s done nothing to make performance im-
poss ible and i.f the subsequent facts are involved, 
tha t is the fanlt of the several defendants, only. 

The defendant Carobine does not lend support 
to hi s own contention. He states that the reason 
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for his refusal to perform his contract of March 
12th, 1926, is : 

'' The only reason I didn't want to convey 
is because of the 111isrepresentation about 
these assessments'' ( Case, p. 110, lines 10 to 
12). 

The reason ascribed is amusing, but none the 
less interesting, as it indicates that appellants 
have endeavored to grasp at every straw to de-
feat complainant of his bargain. It is readily 
seen that defendant Carabine does not believe that 
the contract is impossible of performance, and 
the subsequent developments bear this out. 

To begin with, we have defendant Carabine in 
the position of a custonrnr or client of the de-
fendant Fruit Company. Robinson of the Fruit 
Company says: 

"He was our client; he was our customer, 
and I would look out for his interests'' ( Case, 
p. 125, lines 21 to 23). 

It follows when later Carobine desired to get 
from under his contract of :March 12th, 1926, with 
complainant, the same desire to help Carobine 
that Robinson had on March 12th, 1~26, contin-
ued; even to the extent of bringing about the de-
feat of complainant's claim under his -contract. 
When complainant threatened defendant Carabine 
with suit, Carabine went to one Verro, the presi-
dent of the Alps Realty Company, who employed 
Carlo D. Cella, a member of the Bar, to prepare 
a deed from Carobine to the Alps Realty Com-
pany for 84 lots still in Carobine 's name; this 
deed not including any of the 23 lots contracted 
to be conveyed to complainant. 
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As much of the details of this transaction as 
the defendant Carabine wished to .give are found 
on pages 113, lines 36 to 40; 114, 115, 116 and 117, 
of the Case. That defendant Carabine ·did not 
discl ose all the details of this transaction is evi-
denced from his testim:ony ( Case, p. 118, lines 1 
to 23). The details of this transaction were 

. finally obtained by the trial court upon pressing 
the defendant Carobine, and .the Court was con-
stra ined to comment thereon, as will appear ( Case, 
p, 121, lines 33 t o 40; p. 122, lines 1 to 30). 

'' By the Court: 

Q. Mr. Carobine, I don't know whether you 
realize what a peculiar position you leave 
your testimony in, in regard to your arrange-
ment when you conveyed title to those eighty-
four lots to the Alps Realty Company. It is 
usually a very questionable transaction of a 
man pressed by his creditors who disposes of 
all or a considerable portion of his property 
without consideration and without any ex-
planation of the consideration; you realize 
that yourself 1 A. Yes, I was in pretty bad 
condition then, your Honor, and the assess-
ments were due and the taxes were due, and 
this attachment was on the property and due, 
and if I didn't pay the attachment they would 
foreclose and sell the lots themselves; and so 
I figured I would give it to Mr. Verro and he 
would take care of everything and charge me 
a reasonable amount for anything he ex-
pend ed, and we would have some ag-reement 
later on, and if he sold the lots and there was 
anything coming to me I would get it, and if 
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there wasn't, I would let it stand as it was. 
We drew no papers of any kind. 

Q. Did you have that general understand-
ing -with him orally? A. Yes. 

Q. vVas there anything said about you ever 
redeeming the property? A. I told him if I 
could get hold of enough money to give his 
money back I would pay him whatever he ex. 
pended, with interest, and I would take them 
back. • 

Q. Did he agree to that? A. Yes, he is ready 
to take his money now.'' 

The witness Verro openly and frankly admitted 
his part in this transaction as will app~ar by ref-
erence to all of his testimony ( Case, p. 150, etc.). 

In furtherance of the arrang·ement between the 
several defendants, Verro proceeded to pay the 
amount due on the attachment judgment, having 
an assignment thereof taken in the name of de -
fendant Starace and to negotiate with the de-
fendant Fruit Company for an assignment of its 
mort_gages, going to the extent of entering into 
a wntten agreement for such assignment and pay-
ing the Fruit Company $2,500 on ac<:>ount. The 
details of this transaction are g·iven by Robinson 
~f the defendant Fruit Company ( Case, p. 138, 
l111es 21 to 40; p. 139, lines 1 and 2). 

'' Q. If I were to offer you, or some other 
person was to offer you, either on my behalf 
or on the behalf of anybody else, to buy your 
mo~·tgages, you would readily give the1n an 
ass1gnment, wou1dn 't you t A. Yes. 

Q. Upon the payment of principal and in-
terest? A. With this ex{'epiion, 1'fr. Deg-heri: 
I hav~ an agreement with the Alps; that may 
complicate the situation somewhat 
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Q. Let's hear about that agreement; what 
is it ? A. That I would give an assignment of 
the mortgages to them. I got $2500 on ac-
count. 

Q. You have already receive~ $2500 on ac-
count ? A. Yes. 

Q. When did you get that, Mr. Robinson 1 
A. I got that about the time that the Alps 
went into the agreement with Carobine, or 
shortly after that. 

Q. So you are, in a way, by agreement with 
the Alps Realty Company, bound to assign 
your mortgage to them 1 A. I presume so. 

Q. Well, isn't that the fact? A. Surely. 
Q. And is that agreement a verbal agree-

ment or in writing 1 A. In writing.' ' 

It is not denied that when these steps were 
taken all the parties had knowledge of the rights 
of complainant. The contract of :March 12th, 
1926, between complainant and Carabine was re-
corded May 7th, 192i ( Case, p. 54, lines 20 to 22). 
The attachment judgment was paid by money of 
the Alps Realty Company and the Alps Realty 
Company paid $854 for taxes and assessments 
( Case, p. 150, lines 30 to 40; p. 151, lines 20 to 
40). And yet the Alps Realty Compuny, in real-
ity Verro a friend of Carabine, had a.n assign-. ' 
ment of the attachment judgment taken, as has 
heen point ed out, in the name of defendant Sta-
ra ce, an officer of the Alps Realty Company, for 
no oiher purpose than to keep it open and to place 
in the Court's way an imaginary obstacle to per-
formance. . 

Assuming the motives that actuated the trans-
actions between Carohine and Verro, and Fruit 
Company and Verro, were honest, why did Verro 
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stop in his assistance of Carobine after paying 
the attachment judgment, taxes and assessment s 
and _making the agreement for the purchase of the 
Fru~t Company's mortgage, and advancing to the 
Fruit Company the sum of $2,5001 The reason 
must be obvious. 

In light of this condition, what has the Fruit 
Company to complain about 1 What has Carobine 
to complajn about 1 What has Starace to com-
plain about 1 Starace is none other than the Alps 
~ealty. Company, and the Alps Realty Company 
1s holding for Carobine, and so far as the Fruit 
Company is concerned we :find them nnder an 
agreement to sell their mortgages tu the Alps 
~ealty Company and thus receive the amount due 
it. The Fruit Company 4as been paid $2 500 so 
that the Fruit Company~110w, in fact, tl;e Alps 
Realty Company. All of these parties entered 
in_to their respective agreements and transactions 
~1th full knowledg·e and notice of complainant's 
right~ under his contract of March 12th, 1926. The 
cash 1s n.ow really going to the Alps Realty rom-
pany wh1ch, under the agreement it has with the 
Fruit rompany, is now the equitable owner of the 
two mortgages and the actual owner of the at-
tachme~t judgment. The money to be paid by 
complainant ultimately reaches the coffers of the 
one now entitled to it, namely, the Alps Realty 
Company. · 

The final point reljed upon by appellants j 8 that 
the trial Court directed performance of an a o·ree-
ment. that the ~arties did not make. In su~;ort 
of this_ : ·ontention appellants quote a portion of 
the op1n10n of the trial Court. Manifestly in a 
?ase of this nature, with so many complexiti;s and 
involved fact~, it is eminently unfair to ([note but 
a small portion of the trial Court's opinion in 
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support of such a contention. We do not con-
cede that there is any merit to appellants' point, 
but assuming that the point is well taken, how can 
appellants hope to benefit thereby f Whatever 
doubt the portion of the opinion quoted created in 
appellants' minds, surely that doubt should be 
removed upon examination of the trial Court's 
supplemental memorandum herein ( Case, p. 170, 
etc.). 

"It will be recalled that, after readjng the 
01,inion in Degheri vs. Carobine, Mr. Ockford 
hrong-ht to my attention an error into which 
he believed I had fallen in decidjng the case. 
As I recall his explanation, it was to the 
effeci that there was no proof that Mr. Rob-
i1rnon of the Fruit & Produce Acceptance Cor-
por::ition ever agreed to release the 23 lots 
p11rrhased by l\fr . Degheri from the lien of the 
then exjRtjng mortgages, and, as I understood 
Mr. Ockf ord, he thought the only proof to 
t]rnt general effect related to releases of in-
dividual lots from the lien of the $1,500 pur-
chaRr-money mortgage to be given Carabine 
bv tbe complainant ::incl then aRRigned to the 
Fn1jt & Prodnce Acceptance Corp .oration. 

In vjcw of the fart th::it mnch water had 
gone nncler the hriclg-es between the time of 
th e final hca ring· and Mr. Ockford calljng to 
mv attention what he considered an inadver-
tent error into ·which T had fallen, I secured 
a h·a11c;rrint of so mnrh of the testimony of 
Mr. Degherj as dealt with the fateful conver-
sation with Robinson hv tele1,hone, and that 
transcript shows the foUowing language: 

'T then to]<l Mr. Robinson exactly what 
~[r. Carobine had told me, that T wa8 abont 
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to purchase . 23 of these lots and I wanted 
to be sure before I entered into the contract 
that the ·Fruit & Produce Acceptance Cor-
pora ti on wou]d be agreeable to release these 
lots from the 1'ien of those two mortgages.' 

The two n1ortgages to which reference must 
have been made ,vere those for $15,000 and 
$3,000, respectively, which the witness had 
been ta1king about only a minute or two be-
fore using the language just quoted. At the 
foot of the same page whereon the quoted 
language ends the second mentioned mort-
gage was dealt with by Mr. Degheri jn a man-
ner that admits of only one contruction, be-
cause without again mentioning that mort-
gage in an)r of hj s intervening testimony, he 
says that Robinson niade some admission 'as 
to this $3,0C0 mortgage.' Almost immedi-
ately thereafter he says, with regard to his 
conversation, 'It was then, npon •Mr. Robin-
son's agreement to release the 1nortgages that 
we went on to complete the contract' (in both 
quotations the italics are mine). 

From the Janguag-e quoted I am at a loss 
to understand how the complainant's testi-
mony conld posHibly be understood to deal 
with anything except the two mortgages then 
hc1d h)r the li7 ruit & Produce Acceptance Cor-
poratjon which were liens on the entire 107 
lots out of which the 23 purchased by the 
complainant were to be carved.'' 

It is obvious that the trial Court found, and 
properly so, that there was an agreement to re-
lease between complainant and defendant Fruit 
Company, and that this agreement to release was 
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u11fettered by any terms and conditions. How the 
Court saw fit to distribute the purchase price 
among the several defendants is of no concern to 

· complainant, but there is ample testimony 
thr oughout the whole case to warrant the Court's 
acti on. The Court had before it all the parties 
to be affected by the decree and, manifestly, the 
equities were all in favor of complainant, as will 
be seen by reference to the opinion of the Court 
of Chancery ( Case, p. 169, lines 16 to 31). 

"It is true that this case presents more 
complications than usually appear in a spe-
cific performance suit where the discretion of 
the court is exercised ii::_ favor of the com-
plainant . However, I do not understand that 
this js any reason for refusing to do justice, 
,,There none of the legal rights of any of the 
pnrties are infringed . For the reasons I have 
already expressed, I do not think that any of 
thr rules which operate against compliance 
with the prayer of a bill in a case of this sort 
exist herein, and it seems to me that the de-
fendant Carobine and The Fruit & Produce 
Acceptance Corporation ·will be compelled to 
do nothing more than they are equitably 
hound to do, while the defendant 'Starace, as 
alrcadv sajd, will be bound to do nothing 
more than he has voluntarily agreed to do." 

We are unahle to find that the case of Brisbane 
vs . Sullivrrn, 8R N. ,J.E., 411, cited by appellants, 
has any applicati ,on to the facts in this case. The 
Bri sbane case mav be immediatelv distinguished . . 
fro m tbe instant case in that in the instant case 
a1l the parties to he reached hy the Court' s de-
cr ee are before it. This was not the situation in 
the Brisbane case. 
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Mr. Justice Garrison, speaking for the Court of 
Errors and Appeals, in Page vs .. Martin, 46 N. J. 
E., 585, said: 

"That relief rests not upon what the court 
must do but rather what, in view of all the 
circumstances, it ought to do. * * * In every 

] O case of this character the 0ourt is chiefly 
concerned with the equities of the parties be-
fore it." 

It is respeetfull submitted that the decree of 
the Court of Cha 

BERN ARD M. DEG HER.I, Pro se. 




