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Direct
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Direct
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Notice of Appeal.

In Chancery of Nem Fprsey

61-212.

Between

BERNARD M. DBEGHERI,

Soasial
n y XC.

and

THOMAS R. CAROBINE, et als.,
Defendants.

The defendants, Thomas R. Carobine and Fruit
and Produce Acceptance Corporation, hereby ap-
peal from the Final Decree and from the whole
and every part thereof, except that part which
orders the complainant to pay unto the solicitor
for defendant, Michael Starace, the sum of $150.00
as and for a counsel fee, together with the costs of -
said defendant, Michael Starace, to be taxed, made
in this Court in the above-entitled cause, to the
Court of Errors and Appeals.

Dated, May 24, 1927.

JOHN W. OCKFORD,
Solicitor for and of Counsel with
Defendants, Thomas R. Carobine
and Fruit and Produce Accept-
ance Corporation.

I conceive there ig good cause for appeal in the
above-stated cause.

JOHN W. OCKFORD,
Of Counsel with Defendants,
Thomas R. Carobine and Fruit
and Produce Acceptance Corp. 40




Amended Notice of Appeal.
IN CHANCERY OF NEW JERSEY.

61-212.

Between

Bill, &c.
BerNARD M. DEGHERI, ggp%h R

lainant Decree made by
Comp g t’ the Chancellor

and advised by
and Vice Chancellor
TroMmAs R. CAROBINE, et als., Il Bentley.
Defendants.

The defendants, Thomas R. Carobine and Fruit

and Produce Acceptance Corporation, hereby ap-

20 peal from the Final Decree and from the whole and

~every part thereof, except that part which orders

the complainant to pay unto the solicitor for de-

fendant, Michael Starace, the sum of $150.00 as

and for a counsel fee, together with the costs of

said defendant, Michael Starace, to be taxed, made

in this Court in the above-entitled cause, to the
Court of Errors and Appeals.

Dated : July 6th, 1927.

30 JOHN W. OCKFORD,
Solicitor for and of Counsel with
Defendants, Thomas R. Carobine
and Fruit and Produce Accept-
ance Corporation.

I conceive there is good cause for appeal in the
above-stated cause.
JOHN W. OCKFORD,
Of Counsel with Defendants,
40 Thomas R. Carobine and Fruit
and Produce Acceptance Corp.

3
Petition of Appeal.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

BErRNARD M. DEGHERI,

On Appeal
Complainant-Appellee,

from the
h! s £
and Court of
Chancery.
TromAs R. CAROBINE, et als.,
Defendants-Appellants.

To the New Jersey Court of Errors and Appeals:

The petition of appeal of Thomas R. Carobine
and Fruit and Produce Acceptance Corporation,
defendants-appellants in the above-stated cause, re-
spectfully shows:

That your petitioners find themselves aggrieved
by the Final Decree made in the Court of Chancery
by his Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey, advised by the Honor-
able John Bentley, Vice-Chancellor, in a cause
wherein the said Bernard M. Degheri was com-
plainant and said Thomas R. Carobine, Fruit and
Produce Acceptance Corporation, Michael Starace
and Sidney J. Goodman were defendants, to wit:

That the said decree directs the defendant
Thomas R. Carobine to specifically perform a con-
tract between himself and complainant, and con-
vey certain premises described in the Bill of Com-
plaint;

That the said decree directs the defendant Fruit
and Produce Acceptance Corporation to execute a
release, releasing from the operation of two certain
mortgages the aforesaid premises;
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Petition of Appeal.

That the said decree directs certain payments to
be made out of the purchase price not provided by
the contract of sale;

That the said decree restrains defendant Fruit
and Produce Acceptance Corporation from selling
in foreclosure any part of the premises aforesaid;

That the said decree provides that the defendant
Fruit and Produce Acceptance Corporation execute
a release upon the payment to it of the sum of
$2300 instead of upon the sum of $3600;

That the said decree recites and provides for
the specific performance of an agreement between
complainant and defendant Fruyit and Produce Ac-
ceptance Corporation, whereas no such agreement
had been had between the said parties;

That the said decree provides for the payment
out of the purchase money the sum of $858 to the
defendant Michael Starace, whereas if the defend-
ant Fruit and Produce Acceptance Corporation
should have been decreed to specifically perform an
agreement of release, it would thereupon become
entitled to receive such sum of $858 and all of the
remaining purchase money;

That the said decree provides for the payment
out of the purchase money of certain taxes to be
apportioned, whereas the Fruit and Produce Ac-
ceptance Corporation would be entitled to receive

all of the purchase money in exchange for its re-
lease without deduction for such taxes.

And your petitioners appeal from the said de-
cree as aforesaid upon the ground that the same
is erroneous for the following reasons:

1. There should have been no decree of specific
performance against the defendant Thomas R.
Carobine, for the reason that it was proven that
performance of the agreement in accordance with
its terms was impossible, and specific performance

5]

Petition of Appeal.

being discretionary, and not a matter of right,
should have Leen denied.

2. The contract between complainant and de-

fendant Carobine was entered into by the defend-
ant Carobine without independent legal advice and
was unwise and improvident, and should not have
been specifically enforced.

5. The agreement for the release by the defend-
ant Fruit and Produce Acceptance Corporation
should not have been specifically enforced for the
reason that the same was not in writing; was in-
definite ; was made with Carobine and not with com-
plainant; was conditional upon the payment of
$3600, partly in cash and partly by assignment of
a purchase money mortgage; because of the impos-
sibility of performing such agreement according to
its termy, its specific performance should have been
denied ; because the court erroneously applied terms
and conditions of a prospective purchase money
mortgage to the agreement for release, and thereby
changed the terms agreed upon by the parties, and
decreed specific performance of an agreement which
the parties had never made.

4. The proofs established that the complainant
was not entitled to the relief prayed for, and the
decree should have been for the defendants-appel-
lants.

Your petitioners, therefore, pray that the decree
should be reversed, and a decree be directed to
be entered dismissing the Bill of Complaint, with
costs to defendants-appellants.

That your petitioners have such other and fur-
ther relief in the premises as to this Honorable
Court shall be deemed just and proper.

JOHN W. OCKFORD,
Solicitor for and of Counsel with
Defendants-Appellants.
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Amended Petition of Appeal. .

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

BERNARD M. .DEGHERI, : On Appeal
Complainant-Appellee, \ {rom the
T
and Jourt of
Chancery.
THaoMAS R. CAROBINE, et als.,

Defendants-Appellants.

To the New Jersey Court of Errors and Appeals:

The amended petition of appeal of Thomas R.
Carobine and Fruit and Produce Acceptance Cor-
poration, defendants-appellants in the above-stated
cause, respectfully shows:

That your petitioners find themselves aggrieved
by the Final Decree made in the Court of Chancery
by his Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey, advised by the Honor-
able John Bentley, Vice-Chancellor, in a cause
wherein the said Bernard M. Degheri was com-
plainant, and said Thomas R. Carobine, Fruit and
Produce Acceptance Corporation, Michael Starace
and Sidney J. Goodman were defendants, to wit:

That the said decree directs the defendant
Thomas R. Carobine to specifically perform a con-
tract between himself and complainant, and con-
vey certain premises described in the Bill of Com-
plaint;

That the said decree directs the defendant Fruit
and Produce Acceptance Corporation to execute a
release, releasing from the operation of two certain
mortgages the aforesaid premises;

i

Amended Petition of Appeal.

That the said decree directs certain payments
to be made out of the purchase price not provided
by the contract of sale;

That the said decree restrains defendant Fruit
and Produce Acceptance Corporation from selling
in foreclosure any part of the premises aforesaid;

That the said decree provides that the defendant
I'ruit and Produce Acceptance Corporation execute
a release upon the payment to it of the sum of
$2300 instead of upon the sum of $3600;

That the said decree recites and provides for the
specific performance of an agreement between com-
plainant and defendant Fruit and Produce Accept-
ance Corporation, whereas no such agreement had
been had between the said parties;

That the said decree provides for the payment
out of the purchase money the sum of $858 to the
defendant Michael Starace, whereas if the defend-
ant Fruit and Produce Acceptance Corporation
should have been decreed to specifically perform
a1 agreement of release, it would thereupon become
entitled to receive such sum of $858 and all of the
remaining purchase money ;

That the said decree provides for the payment
out of the purchase money of certain taxes to be
apportioned, whereas the Fruit and Produce Ac-
¢ceptance Corporation would be entitled to receive
all of the purchage money in exchange for its release
without deduction for such taxes;

: That your petitioners have duly filed in the
Court of Chancery of New Jersey a Notice of
Appeal and also an Amended Notice of Appeal.

And your petitioners appeal from the said de-
tree as aforesaid, upon the ground that the same
18 erroneous for the following reasons :

:
1.‘ There should have been no decree of specific
Performance against the defendant Thomas R.
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Amended Petition of Appeal.

Carcbine for the reason that it was proven that
performance of the agreement in accordance with
its terms was impossible, and specific performance
being discretionary, and not a matter of right,
should have been denied.

2. The contract between complainant and de-
fendant Carobine was entered into by the defendant

Jarobine without independent legal advice and was
unwise and improvident and should not have been
specifically enforced.

3. The agreement for the release by the de-
fendant Fruit and Produce Acceptance Corporation
should not have been specifically enforced for the
reason that the same was not in writing; was in-
definite; was made with Carobine and not with
complainant; was conditional upon the payment
of $3600, partly in cash and partly by assignment
of a purchase money mortgage; because of the
impossibility of performing such agreement accord-
ing to its terms, its specific performance should
have been denied; because the court erroneously
applied terms and conditions of a prospective pur-
chase money mortgage to the agreement for release,
and thereby changed the terms agreed upon by the
parties, and decreed specific performance of an
agreement which the parties had never made.

4. The proofs established that the complainant
was not entitled to the relief prayed for, and the
decree should have been for the defendants-appel-
lants. %

Your petitioners, therefore, pray that the decree
should be reversed, and a decree be directed to be
entered dismissing the Bill of Complaint, with
costs to defendants-appellants.

9

Amended Petition of Appeal.

That your petitioners have such other and fur-
ther relief in the premises as to this Honorable
Court shall be deemed just and proper.

JOHN W. OCKFORD,
Solicitor for and of Counsel with
Defendants-Appellants.

Bill of Complaint.
IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey.

The complainant, Bernard M. Degheri, of the
City of Jersey City, in the County of Hudson and
State of New Jersey, respectfully shows that:

1. On March 12th, 1926, Thomas R. Carobine
entered into a contract in writing, a true copy of
which is hereto annexed and made a part hereof,
whereby he agreed to convey to complainant for
the sum of $4,000.00, by deed of warranty, on or
before April 15th, 1926, all those certain lands and
premises described as follows:

All those lots, tract, or parcel of land and prem-
ises, hereinafter particularly described, situate, ly-
ing and being in the Borough of Cresskill, in the
County of Bergen and State of New Jersey, known
and designated on a certain map filed in the office
of the Clerk of the County of Bergen, entitled,
“Hitcheock Land Improvement Company’s Map of
Cresskill Park, Bergen County, New Jersey,” as
and by lots numbers 661, 662, 663, 664, 665, 666,
675, 676, 677, 679, 680, 681, 682, 684, 685, 686 in
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Bill of Complaint.

Block 48; and also lots numbers 627, 628, 629,
630, 631, 632, 633 in Block 49.

The said contract having been duly acknowl-
edged, was, on May Tth, 1926, recorded in the office
of the County Clerk of said County of Bergen, in
Book 1404 of Deeds for said County, at page 234,
ete.

2. $400.00 of the consideration for said lands,
as mentioned in Paragraph 1 hereof, was duly paid
by complainant to the said Thomas R. Carobine,
upon the execution and delivery of said contract.

3. On April 15th, 1926, Thomas R. Carobine
stipulated and agreed with complainant to extend
the time for closing to April 30th, 1926, at the

same time and place as mentioned in said contract,

as will appear by written endorsement upon the
said contract.

4. The said Thomas R. Carobine is unmarried
and of full age.

5. Complainant has always been and is still
ready, able and willing to perform the said agree-
ment on his part. Complainant was present at his
office, #921 Bergen Avenue, Jersey City, N. J,,
between the hours of 10 in the forenoon and 3
o’clock in the afternoon, on the said 30th day of
April, 1926, ready and willing to pay to the said
Thomas R. Carobine the balance of the purchase
price in the manner and form as provided for in
the agreement between him and the said Thomas R.
Carobine, upon the performance by the said Thomas
R. Carobine of his part of said agreement and of
the delivery by him to the complainant of a deed
of conveyance for said premises in accordance with

11

Bill of Complaint.

said agreement as aforesaid; and that the said
Thomas R. Carobine did not appear at the time
and place fixed for the conveyance of title as afore-
said and has refused and still refuses to convey to
complainant the said lands and premises contracted
to be conveyed by him and has refused and still
refuses to comply with said agreement in accord-
ance with its terms and provisions.

6. On May 7th, 1926, complainant made written
demand upon the said Thomas R. Carobine to fulfill
and carry out the terms and conditions of the afore-
mentioned contract, on a day therein fixed, to wit,
May 10th, 1926, at the office of Bernard M. Degheri,
and said written demand further made known to
the said Thomas R. Carobine that complainant was
prepared to take title at the time and place therein
mentioned. That the said Thomas R. Carobine
failed to appear at the time and place therein
specified, although said written notice and demand
was mailed to the said Thomas R. Carobine by
registered mail, and which notice and demand was
duly received by the said Thomas R. Carobine, as
appears from the registered receipt demanded.

7. The lands and premises above described are
23 of 107 lots of land which said Thomas R. Caro-
bine mortgaged by two mortgages, the first being
dated September 22nd, 1925, made to Fruit and
Produce Acceptance Corporation, a corporation of
New York, which mortgage covers 7 of the 23 lots
set out in said contract of sale and which mort-
gage is recorded in Book 772 of Mortgages for
Bergen County, N. J., on pages 372 and of record
iy for the sum of $15,000.00, but complainant has
been informed and believes that there is in fact
due on this mortgage the sum of $13,000.00; the

10
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Bill of Complaint.

other mortgage is made by the said Thomas R. Caro-
bine, single, to the Fruit and Produce Acceptance
Corporation and is dated March 1st, 1926, the
amount of record due on this mortgage being $3,-
000.00, said mortgage is recorded in Book 810 of
Mortgages for Bergen County, N. J., on page 353.
The first of the said two mortgages is due on de-
mand and bears no interest, the second mortgage
is due on demand and bears interest at the rate of
6% per annum, payable quarterly. Complainant
charges and insists that the second mortgage of
$3,000.00 is without consideration and void as
against the 16 lots of the 23 agreed by complainant
to be purchased from said Thomas R. Carobine.

8. After the execution of the contract set out in
paragraph 1 hereof, the said Fruit and Produce
Acceptance Corporation did enter into an agree-
ment with complainant whereby it agreed to release
the lots described in complainant’s said contract
from the operation of said mortgage of $15,000.00
(of record), and to cancel of record said mortgage
of $3,000.00, at the time of the passing of title to
complainant; for all of which the consideration
was to be paid out of the said purchase money to
be paid by complainant to the said Fruit and Pro-
duce Acceptance Corporation, in accordance with
an arrangement made by and between said Thomas
R. Carobine and said Fruit and Produce Accept-
ance Corporation.

9. On or about August 29th, 1925, a Writ of
Attachment issued out of the Bergen County Cir-
cuit Court at the suit of The Armour Fertilizer
Works against Teresina Carobine, from whom the
said Thomas R. Carobine acquired the premises

described in paragraph 1 hereof and other prop-:

13

Bill of Complaint.

erty, through two deeds of conveyance dated re-
spectively September 22nd, 1925, and January 26th,
1926, in which action judgment was entered against
said Teresina Carobine on or about April 28th,
1926. The amount due on said judgment with
costs being $3428.64, besides interest.

10. Thereafter, complainant was informed that
on or about May 11th, 1926, the said Thomas R.
Carobine did pay the amount due on said attach-
ment judgment as set out in paragraph 8 hereof to
said The Armour Fertilizer Works; and complain-
ant charges that for the purpose of embarrassment,
harassing and obstructing complainant in his ef-
forts to obtain title to said lands and premises in
his said contract described, the said Thomas R.
Carobine did enter into an agreement and under-
standing with one Michael Starace of Brooklyn,
N. Y., to have an assignment of said attachment
judgment taken in the name of said Michael Star-
ace for the purpose of keeping said judgment open
of record and to harass and embarrass complainant
aforesaid, which assignment of judgment was
recorded in the office of the Clerk of Bergen County
Circuit Court on May 20th, 1926. Complainant
charges and insists that said Michael Starace has
no interest in said judgment and that the same is
held open of record in his name to defeat and
defraud complainant of the lands and premises in
said contract described. Complainant has been in-
formed and believes and charges that upon the fil-
ing of a bill for the specific performance of said
contract, the said Michael Starace will cause an
éxecution to issue in said cause and have said lands
and premises sold at a Sheriff’s sale.

11. Om or about February 23rd, 1926, one Sid-
ney J. Goodman caused a Writ of Attachment for
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Bill of Complaint.

$200.00 to issue out of the said Bergen County
Circuit Court against Teresina Carobine and
Thomas R. Carobine, this Writ of Attachment also
affects the lands and premises agreed to be pur-
chased by complainant as set forth in paragraph 1
hereof ; this action has, however, not yet been
prosecuted to judgment.

12. On May 11th, 1926, a Writ of Attachment
was issued out of the Bergen County Circuit Court
at the suit of Bernard M. Degheri, the complainant
herein, for the sum of $500.00 against said Thomas
R. Carobine and affects the same lands and prem-
ises agreed to be purchased by complainant and
other property; complainant stands ready, willing
and able to release the lands and premises affected
by the contract set out in paragraph 1 hereof, from
the operation of said attachment suit.

13. Complainant further says that in the event
it is found by this Court that the assignment of
attachment judgment to said Michael Starace 18,
in fact, a bona fide transaction, then complainant
stands ready, willing and able to pay unto the said
Michael Starace the sum due thereon, or to be
found due thereon, or any balance thereof, upon
the execution and delivery by said Michael Starace
of an assignment of said attachment judgment to
complainant.

~ Complainant is without adequate remedy in the
courts of law and therefore prays:

1. That Thomas R. Carobine, Fruit and Produce
Acceptance Corporation, a corporation of the State
of New York, Michael Starace and Sidney J. Good-
man, who are the defendants in this suit, may

15

Bill of Complaint.

answer this Bill of Complaint without oath, and
each statement therein made.

2. That the said Thomas R. Carobine may be
decreed specifically to perform the said agreement
entered into by him with complainant, the com-
plainant tendering himself ready and willing and
hereby offering specifically to perform the said
agreement on his part.

3. That the damages of the complainant relating
to the failure to perform said agreement according
to its terms be assessed against the defendant in
addition to the decree of specific performance of
said agreement.

4. That defendant Fruit and Produce Accept-
ance Corporation may be ordered and decreed to
set forth and discover the true amount due it upon
its said mortgages and that it may be decreed to
specifically perform its agreement to release the
lands and premises purchased by complainant from
the operation of its $15,000.00 mortgage, and to
:ancel of record its $3,000.00 mortgage.

9. That defendant Michael Starace may be or-
dered and decreed to set forth and discover the
true amount due on the attachment judgment as-
signed to him and whether the amount paid by said
Michael Starace, if any, was paid for and on behalf
of himself, or the said Thomas R. Carobine, or
any other person or corporation, and if there is
nothing due on said attachment judgment or the
same is held for the said Thomas R. Carobine, then
that said Michael Starace may be ordered and de-
creed to cancel said attachment judgment of rec-
ord; and if it shall be ascertained by this Court
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Bill of Complant.

that the assignment of said attachment judgment
was a bona fide transaction then, upon payment by
complainant of the amount found to be due thereon
to said Michael Starace, the said Michael Starace
may be ordered and decreed to execute and deliver
unto complainant an assignment of said attach-
ment judgment, which sum complainant stands
ready, willing and able to pay and hereby tenders
unto said Michael Starace.

6. That defendant Sidney J. Goodman may be
ordered and decreed to set forth and discover the
true amount due on the attachment issued by him,
and in default thereof, that he may be decreed to
have no lien, incumbrance or claim against the
lands and premises described in paragraph 1
hereof.

7. That defendant Michael Starace may, by the
order of this Court, be enjoined and restrained
from taking any proceedings for the collection and
enforcement of the attachment judgment assigned
to him so far as the same will affect the lands and
premises herein described.

8. That defendant Fruit and Produce Accept-
ance Corporation may, by the order of this Court,
be enjoined and restrained from foreclosing their

said mortgages or either of them, or from taking

any proceeding for the collection of the said mort-
gages or either of them, so far as they affect the
lands and premises herein described and from as-
signing said mortgages or either of them to any
person or corporation.

9. That the complainant may have such other
and further relief as the nature of the case may
require.

17

Bill of Complant.

10. That a Writ of Subpoena may issue com-
manding said defendants to answer this Bill of
Complaint and to abide by such decree as this
Court may make in the premises.

JULIUS A. KEPSEL,
Solicitor for and of Counsel
with Complainant.

EXHIBIT.

ARTICLES OF AGREEMENT, made the 12th day of
March, in the year of Our Lord One Thousand
Nine Hundred and Twenty-six, BETWEEN THOMAS
R. CaroBing, single, of the City of New York, in
the County of New York and State of New York,
party of the first part; AND BERNARD M. DEGHERI,
of the City of Jersey City, in the County of Hudson
and State of New Jersey, party of the second part;

WirNesserH, That the said party of the first
part, for and in consideration of the sum of IFour
Thousand ($4000.00) Dollars, to be paid and satis-
fied as hereinafter mentioned, and also in consid-
eration of the covenants and agreements herein-
after mentioned, made and entered into by the said
party of the second part, doth agree to and with
the said party of the second part, that he the said
party of the first part, will -well and sufficiently
convey to the said party of the second part, his
heirs and assigns, by Deed of full covenant and
warranty free from all encumbrance except as here-
inafter stated, on or before the 15th day of April
next ensuing the date hereof, all those lots, tract,
or parcel, of land and premises, hereinafter par-

10
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Exhibit—A greement.

ticularly described situate, lying and being in the
Borough of Cresskill, in the County of Bergen and
State of New Jersey.

More particularly described, situate, lying and
being in the Borough of Cresskill, in the County of
Bergen and State of New Jersey, known and desig-
nated on a certain map filed in the Office of the
Clerk of the County of Bergen, entitled, “Hitchecock
Land Improvement Company’s Map of Cresskill
Park, Bergen County, New .J ersey,” as and by lots
numbers 661, 662, 663, 664, 665, 666, 675, 676, 677,
679, 680, 681, 682, 684, 685, 686 in Block 48; and
also lots numbers 627, 628, 629, 630, 631, 632, 633
in Block 49.

Lots numbers 675, 676, 677, 679, 680, 681, 682,
634, 685, 686 front and face on the easterly side

-of 6th Street. Lots numbers 661 to 666 inclusive

front and face on the westerly side of 5th Street.
Lots numbers 627 to 633 inclusive front and face
on the easterly side of 5th Street.

The party of the second part is to pay all assess-
ments at present a lien on the aforementioned lots.

AND the said BERNARD M. Drenerr, for his heirs,
executors and administrators, doth covenant, prom-
ise and agree to and with the said party of the first
part, his heirs, executors, administrators and as-
signs, that he the said party of the second part,
will pay and satisfy, or cause to be paid and satis-
fied, unto the said party of the first part, the said
sum of Four Thousand ($4000.00) Dollars, as and
for the purchase money of the foregoing described
land and premises, in the following manner, that is
to say:

On Execution of this agreement for which
this is also a receipt $ 400.00

19

Faxhibit—A greement.

On delivery of deed, cash .. .. $2100.00
On Bond and Mortgage, same containing

usual interest, tax, assessment, insur-

ance and installment default clauses,

and an agreement not to claim credit

on the interest payable on bond and

mortgage, by reason of any tax assessed,

or to be assessed against the premises,

with interest at 6% payable quarterly

for two years $1500.00

And the said party of the first part hereby agrees
to pay to Christopher S. Degheri, a commission of
5% on the purchase price aforesaid, said commis-
sion to be paid in consideration of services rendered
in consummating this sale; said commission to be-
come due and payable upon the execution of this
agreement.

It is expressly understood and agreed that the
title to the land and premises hereby agreed to be
conveyed is not derived from any Martin Act pro-
ceedings or any Act for the Sale of Land for non-
payment of the municipal taxes or assessments.

The above Mortgage to contain a release clause
by which the party of the first part or his assigns
will release each and any of the aforementioned
lots on the payment of $100.00. Said sum so paid
to be in reduction of the principal of said mort-
gage.

Taxes shall be adjusted, apportioned and allowed
as of the date of delivery of said deed.

AND IT I8 FURTHER AGREED, by the parties to these
presents, that the said party of the second part,
his heirs and assigns, may enter into and upon the
said land and premises on the day of passing title
next ensuing the date hereof, and from thence take
the rents, issues and profits to his and their use.




20

Fxhibit—A greement.

AND IT IS FURTHER AGREED, by the parties hereto,
that the said Deed of warranty shall be delivered
and received at the office of Bernard M. Degheri,
#921 Bergen Avenue, Jersey City, N. J., between
the hours of ten in the forenoon and three o’clock
in the afternoon on the said 15th day of April next
ensuing the date hereof.

It is hereby understood and agreed that the time
of closing is of the essence of this contract.

IN WiTNEss WHEREOF, the said parties have here-
unto interchangeably set their hands and seals the
day and year first above mentioned.

THOMAS R. CAROBINE L. S.
BERNARD M. DEGHERI L. S.

Signed, Sealed and Delivered
in the presence of

NATHAN SCHULMAN

It is hereby stipulated and agreed between the
respective parties to the above contract that the
time for closing be and the same is hereby extended
to April 30th, 1926 at the same time and place as
mentioned therein.

April 15th, 1926.

THOS R. CAROBINE
BERNARD M. DEGHERI

21
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STATE OF NEW JERSEY, )
Tk
CounTy or HUDSON, §

Be 1r REMEMBERED, That on this 12th day of
March, in the year of Our Lord One Thousand Nine
Hundred and Twenty-six, before me, the subscriber,
a Notary Public of New Jersey, personally ap-
peared TroMmAs R. CAROBINE, single, who I am satis-
fied is the grantor mentioned in the within Instru-
ment, to whom I first made known the contents
thereof, and thereupon he acknowledged that, he
signed, sealed and delivered the same as his volun-
tary act and deed, for the uses and purposes therein
expressed.

NATHAN SCHULMAN,
Notary Public of New Jersey.

Affidavit of Bernard M. Degheri.

STATE OF NEW JERSEY, |
County or Hupson, ™

BERNARD M. DEcHERI, being duly sworn accord-
ing to law, upon hig oath deposes and says that:

1. On March 12th, 1926, Thomas R. Carobine,
entered into a contract in writing, a true copy of
which is hereto annexed and made a part hereof,
whereby he agreed to convey to me for the sum of
$4,000.00, by Deed of warranty, on or before April
15th, 1926, all those certain lands and premises
described as follows :

All those lots, tract, or parcel of land and prem-
ises, hereinafter particularly described, situate, ly-

20
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ing and being, in the Borough of Cresskill, in the
County of Bergen and State of New Jersey, known
and designated on a certain map filed in the Office
of the Clerk of the County of Bergen, entitled,
“Hitchcock Land Improvement Company’s Map of
Cresskill Park, Bergen County, New Jersey,” as
and by lots numbers 661, 662, 663, 664, 665, 666,
675, 676, 677, 679, 680, 681, 682, 684, 685, 686 in
Block 48; and also lots numbers 627, 628, 629,
330, 631, 632, 633 in Block 49.

The said contract having been duly acknowl-
edged, was, on May 7th, 1926, recorded in the
Office of the County Clerk of said County of Ber-
gen, in Book 1404 of Deeds for said County, at
page 234, ete.

2. $400.00 of the consideration for said lands,
as mentioned in Paragraph 1 hereof, was duly paid
by me to the said Thomas R. Carobine, upon the
execution and delivery of said contract.

3. On April 15th, 1926, Thomas R. Carobine
stipulated and agreed with me to extend the time
for closing to April 30th, 1926, at the same time
and place as mentioned in said contract, as will
appear by written endorsement upon the said con-
tract.

4. That said Thomas R. Carobine is unmarried
and of full age.

5. I have always been and am still ready, able
and willing to perform the said agreement on my
part. I was present at my office, #921 Bergen
Avenue, Jersey City, N. J., between the hours of
10 in the forenoon and 3 o’clock in the afternoon,
on the said 30th day of April, 1926, ready and
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willing to pay to the said Thomas R. Carobine, the
balance of the purchase price in the manner and
form as provided for in the agreement between me
and the said Thomas R. Carobine, upon the per-
formance by the said Thomas R. Carobine of his
part of said agreement and of the delivery by him
to me of a deed of conveyance for said premises in
accordance with said agreement as aforesaid; and
that the said Thomas R. Carobine did not appear
at the time and place fixed for the conveyance of
title as aforesaid and has refused and still refuses
to convey to me, the said lands and premises con-
tracted to be conveyed by him and has refused and
still refuses to comply with said agreement in ac-
cordance with its terms and provisions.

6. On May 7th, 1926, 1 made written demand
upon the said Thomas R. Carobine to fulfill and
carry out the terms and conditions of the afore-
mentioned contract, on a day therein fixed, to wit,
May 10th, 1926, at my office, and said written de-
mand further made known to the said Thomas R.
Carobine, that I was prepared to take title at the
time and place therein mentioned. That the said
Thomas R. Carobine failed to appear at the time
and place therein specified, although said written
notice and demand was mailed to the said Thomas
R. Carobine by registered mail, and which notice
and demand was duly received by the said Thomas
R. Carobine, as appears from the registered receipt
demanded. :

7. The lands and premises above described are
¢ 2 r7 . 0
23 of 107 lots of land which said Thomas R. Caro-
bine mortgaged by two mortgages, the first being
dated September 22nd, 1925, made to Fruit and

Produce Acceptance Corporation, a corporation of
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New York, which mortgage covers 7 of the 23 lots
set out in said contract of sale and which mortgage
is recorded in Book 772 of Mortgages for Bergen
County, N. J., on page 372 and of record is for
the sum of $15,000.00, but I have been informed
and believe that there is in fact due on this mort-
gage the sum of $13,000.00; the other mortgage is
made by the said Thomas R. Carobine, single, to
the Fruit and Produce Acceptance Corporation and
is dated March 1st, 1926, the amount of record due
on this mortgage being $3,000.00, said mortgage is
recorded in Book 810 of Mortgages for Bergen
County, N. J., on page 353. The first of the said
two mortgages is due on demand and bears no
interest, the second mortgage is due on demand and
bears interest at the rate of 6% per annum, payable
quarterly. I charge and insist that the second
mortgage of $3,000.00 is without consideration and
void as against the 16 lots of the 23 agreed by me
to be purchased from said Thomas R. Carobine.

8. After the execution of the contract set out
in paragraph 1 hereof, the said Fruit and Produce
Acceptance Corporation did enter into an agree-
ment with me whereby it agreed to release the lots
described in my said contract from the operation
of said mortgage of $15,000.00 (of record), and to
cancel of record said mortgage of $3,000.00, at
the time of the passing of title to me; for all of
which the consideration was to be paid out of the
purchase money to be paid by me to the said Fruit
and Produce Acceptance Corporation, in accord-
ance with an arrangement made by and between
the said Thomas R. Carobine and said Fruit and
Produce Acceptance Corporation.

9. On or about August 29th, 1925, a Writ of
Attachment issued out of the Bergen County Cir-
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cuit Court at the suit of The Armour Fertilizer
Works against Teresina Carobine, from whom the
said Thomas R. Carobine acquired the premises
described in paragraph 1 hereof and other prop-
erty, through two deeds of conveyance dated re-
spectively September 22nd, 1925, and January 26th,
1926, in which action judgment was entered against
said Teresina Carobine on or about April 28th,
1926. The amount due on said judgment with
costs being $3428.64, besides interest.

10. Thereafter, I was informed that on or about
May 11th, 1926, the said Thomas R. Carobine did
pay the amount due on said attachment judgment
as set out in paragraph 8 hereof to said The Armour
Fertilizer Works; and I charge that for the pur-
pose of embarrassing, harassing and obstructing
me in my efforts to obtain title to said lands and
premises in my said contract described, the said
Thomas R. Carobine did enter into an agreement
and understanding with one Michael Starace of
Brooklyn, N. Y., to have an assignment of said
attachment judgment taken in the name of said
Michael Starace for the purpose of keeping said
judgment open of record and to harass and em-
barrass me as aforesaid set out, which assignment
of judgment was recorded in the Office of the Clerk
of the Bergen County Circuit Court on May 20th,
1926. I charge and insist that said Michael Star-
ace has no interest in said judgment and that the
same is held open of record in his name to defeat
and defraud me of the lands and premises in said
contract described. I have been informed and be-
lieve and charge that upon the filing of a bill for
the specific performance of said contract, the said
Michael Starace will cause an execution to issue
in said cause and have said lands and premises sold
at a Sheriff’s sale.
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11. Om or about February 23rd, 1926, one Sidney
J. Goodman caused a Writ of Attachment for
$200.00 to issue out of the said Bergen County Cir-
cuit Court against Teresina Carobine and Thomas
R. Carobine, this Writ of Attachment also affects
the lands and premises agreed to be purchased by
me as set forth in paragraph 1 hereof; this action
has, however, not yet been prosecuted to judgment.

12. On May 11th, 1926, a Writ of Attachment
was issued out of the Bergen County Circuit Court
at my suit, for the sum of $500.00 against said
Thomas R. Carobine and affects the same lands and
premises agreed to be purchased by me and other
property; 1 stand ready, willing and able to re-
lease the lands and premises affected by the con-
tract set out in paragraph 1 hereof, from the opera-
tion of said attachment suit.

13. I further say that in the event it is found,
by this Court, that the assignment of attachment
Judgment to said Michael Starace is, in fact, a
bona fide transaction, then I stand ready, willing
and able to pay unto the said Michael Starace the
sum due thereon, or to be found due thereon, or
any balance thereof, upon the execution and de-
livery by said Michael Starace of an assignment
of said attachment judgment to me.

BERNARD M. DEGHERI.

Subscribed and sworn to before me
this 25th day of June, 1926.

ALEXANDER F. ORMSBY,
Master in Chancery
of New Jersey.

20
Answer of Defendant Thomas R. Carobine.

IN CHANCERY OF NEW JERSEY.

Between

BERNARD M. DEGHERI,

Complainant, On Bill ete

and

TroMmAS R. CAROBINE, ¢t als.,
Defendants.

The answer of the defendant Thomas R. Caro-
bine, of the City, County and State of New York.

Said defendant, answering the Bill of Com-
plaint, says that:

1. Paragraphs 1, 2, 3 and 4 are admitted.
Paragraph 5 is denied.
Paragraph 6 is denied.

4. Paragraph 7 is denied, except that this de-
fendant admits the execution of the two mortgages
set forth in said paragraph, and alleges that he
received good and valuable consideration for the
aforesaid mortgages.

Paragraph 8 is denied.

6. Paragraph 9 is admitted upon information
and belief.

7. Paragraph 10 is denied, and this defendant
further denies that he paid the amount due on the
judgment referred to in such paragraph, and fur-

10
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ther alleges that he has been unable to pay such
judgment, and this defendant denies making an
agreement with Michael Starace whereby the judg-
ment was assigned to said Starace, and upon in-
formation and belief this defendant alleges that
Starace purchased the aforesaid judgment to pro-
tect the interest of the Alps Realty Co., Inc.

8. Paragraph 11 is admitted upon information
and belief.

9. Paragraph 12 is admitted upon information
and belief, and this defendant further alleges that
he believes that he has a good and valid defense
to the attachment suit described in paragraph 12.

10. This defendant further says that on March
12, 1926, and prior thereto, complainant was the
attorney of this defendant in connection with the
matters arising out of and in connection with the
ownership of the lands in question, and that the
agreement of March 12th was entered into by this
defendant while complainant was still acting as
hig attorney, and this defendant says that he did
not have independent advice in connection with
such contract, and he is now informed and believes
that such contract is unfair, inequitable and un-
wise, and that the consideration provided for by
such contract is entirely inadequate, and this de-
fendant alleges that it would be inequitable to
enforce such contract specifically, and this de-
fendant has offered to rescind same and return
the deposit received by him from complainant, and
now offers so to do, but complainant has refused
to cancel such contract and accept the payment of
the amount of such deposit.
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11. This defendant further says that it would
be inequitable to enforce such contract because of
the liens against the property which would have
to be discharged by this defendant ag a condition
of performance, because this defendant is unable
to discharge such liens and is unable to obtain re-
leases of the liens against the premises in question,
and this defendant further says that he is unable
to perform such contract by reason of the existence
of such liens, and that complainant well knew of
the existence of the liens and of this defendant’s
inability to discharge the same at the time of the
making of such contract.

2. This defendant further says that at the time
of the making of the agreement and prior thereto,
complainant represented to him that he was buying
the property for one O’Toole, and further repre-
sented that it was an advantageous contract to this
defendant, and in making the contract this defend-
ant relied upon the complainant’s advice given to
thig defendant as his attorney, but subsequently
this defendant has ascertained that the contract is
unwise and disadvantageous, and as to the interest
of the said O’Toole, this defendant has been un-
able to ascertain the truth of such representation.

JOHN W. OCKFORD,
Solicitor for Defendant Thomas
R. Carobine.
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Answer of Defendant Fruit and Produce
Acceptance Corporation.

IN CHANCERY OF NEW JERSEY

= e

Between

BERNARD M. DEGHERI,
Complainant, : )
On Bill, ete.
and
THOMAS R. CAROBINE, et als.,

Defendants.

The answer of the defendant Fruit and Produce
Acceptance Corporation, a corporation of the State
of New York, with ity principal place of business

in the City of New York, in the County and State

of New York.

Said defendant, answering the Bill of Complaint,
says that:

1. This defendant has no knowledge or informa-
tion sufficient to form a belief as to the allegations
contained in paragraphs 1, 2, 3, 5, 6, 9, 10, 11, 12
and 13, and, therefore, leaves complainant to his
proof with respect to such allegations.

2. This defendant admits the execution of the
two mortgages described in paragraph 7 of the Bill
of Complaint, and alleges that there is now due
upon such mortgages the sum of $13,056.41, with
interest thereon at six per cent. from June 1st,
1926. This defendant denies that either of said
mortgages is without consideration, and alleges
the fact to be that both of such mortgages were
given to this defendant for a good and valuable
consideration, and that there is now actuall y due
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thereon the sum aforesaid. Except as herein ex-
pressly admitted, the allegations of paragraph 7
are denied.

3. Paragraph 8 is denied, and this defendant
further says that it did not enter into any agree-
ment with complainant as alleged in paragraph 8,
and that any agreement made by this defendant
with the defendant Carobine was informal and
without consideration, and was conditional upon
this defendant’s mortgages being a first lien on
the premises, and that subsequent to the informal
arrangement, this defendant ascertained that its
mortgages were not a first lien on the premises,
and that such informal arrangement was also made
upon other conditions which were not fulfilled,
and, therefore, this defendant has been entirely re-
lieved from even a moral obligation to perform
such arrangement, and this defendant further says
that at no time did it agree by any legal agree-
ment, to release any of the lots in question, and
this defendant stands upon its legal right to refuse
$0 to do. This defendant further says that its
security has been reduced, and it has been placed
in jeopardy because of the existence of a prior
lien, and that it would be inequitable to require
this defendant to perform its informal arrange-
ment because of all of the matters hereinbefore set
forth.

4. This defendant further says that taxes for
the year 1925 and for the first half of the year 1926
are past due and have not been paid, and that its
security has been further impaired by reason
thereof.

5. This defendant further says that complainant
had actual and constructive knowledge of this de-

10
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fendant’s mortgages at the time he made his con-
tract with the defendant Carobine on or about
Marech 12th, 1926.

6. This defendant further says that in or about
the month of September, 1925, and at the time this
defendant accepted its mortgage of September
22nd, 1925, it was advised through its officers by
complainant that the said mortgage which it was
about to accept, would be a valid first lien on the
premises therein described, and this defendant be-
lieved such representation to be true, and relied
upon such representation in accepting such mort-
gage and in giving the consideration therefor, and
thereafter and in or about the month of October,
1925, this defendant received a written certificate
to the same effect, signed by Christopher S, Degheri,

-an attorney at law of New Jersey, an associate in

practice with complainant, the said Degheris being
brothers, all of which was well known to complain-
ant at the time, and this defendant relied upon
such representation and such certificate in entering
into the informal arrangement above referred to.
Thereafter this defendant was informed by the said
Degheris that its mortgage was not a first lien,
but was subject to the lien of a prior judgment in
the sum of $3428.64, being the judgment referred
to in paragraph 9 of the Bill of Complaint. The
informal arrangement above referred to was made
after the contract referred to in paragraph 1 of
the Bill of Complaint and prior to this defendant
being informed as to the judgment just referred to,
and this defendant says that it would be most in-
equitable and unjust to allow the complainant to
claim a right as against this defendant to compel
it to release the lots covered by complainant’s con-
tract, even though this defendant receive the con-
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R

sideration to be given by the complainant under
his contract, particularly because of the great im-
pairment of ity general security.

7. Paragraph 8 of the Bill of Complaint, as
amended, is denied.

8. This defendant is about to commence an ac-
tion to foreclose its mortgages, and inasmuch as the
complainant may assert any rights which he may
have in such foreclosure action, this defendant
prays that it be dismissed from this present suit.

9. This defendant further says that on June 26,
1926, by an order of this Court obtained by com-
plainant, it was restrained from assigning or trans-
ferring its aforesaid mortgages, and that on July
0, 1926, upon this defendant’s application, such
restraint was vacated by order advised by Vice-

Chancellor James F. Fielder, and this defendants

says that complainant was not entitled to such
restraint upon the merits of the case, and that this
defendant was damaged because of such restraint
between June 26 and July 6th, 1926, and was pre-
vented from assigning its mortgages and receiving
its money, whereas except for such restraint, it
could have done so.

This defendant, therefore, prays that its dam-
ages be ascertained and that any amount found to
be due, be decreed to be paid to this defendant by
complainant.

JOHN W. OCKFORD,
Solicitor for Defendant Fruit and
Produce Acceptance Corporation.
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Final Decree Appealed From.

IN CHANCERY OF NEW JERSEY.

Between

BerNARD M. DEGHERI,

Complainant,

On Bill ete.
and

TrOMAS R. CAROBINE, et als.,
Defendants.

This cause coming on to be heard in the presence
of Julius A. Kepsel, solicitor of complainant; John
W. Ockford, Esquire, solicitor of the defendants
Thomas R. Carobine and Fruit and Produce Ac-

- ceptance Corporation ; and Carlo D. Cella, Esquire,

solicitor of defendant Michael Starace; the Bill of
Complaint in this cause having been heretofore
taken as confessed against Sidney J. Goodman, the
other defendant herein; and the Court having ex-
amined the pleadings and having taken proofs
orally and in open Court and heard and consid-
ered the arguments of counsel thereon; and it ap-
pearing to the satisfaction of the Court that the
defendant Thomas R. Carobine was on the 12th
day of March, 1926, seized in fee simple of all those
lots, tracts or parcels of land and premises, to wit :
All those lots, tracts or parcels of land and prem-
ises, hereinafter particularly described, situate, ly-
ing and being, in the Borough of Cresskill, in the
County of Bergen and State of New Jersey, known
and designated on a certain map filed in the Office
of the Clerk of the County of Bergen, entitled,
“Hitchcock Land Improvement Company’s Map of
Cresskill Park, Bergen County, New J ersey,” as
and by lots numbers 661, 662, 663, 664, 665, 666,
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675, 676, 677, 679, 680, 681, 682, 634, 635, 636 in
Block 48; and also lots numbers 627, 628, 629, 630,
631, 632, 633 in Block 49; that on said 12th day of
March, 1926, the said defendant Thomas R. Caro-
bine and the complainant entered into an agree-
ment, in writing, wherein and whereby said de-
fendant Thomas R. Carobine agreed to convey the
said lands and premises above described, by deed
of warranty, on or before the 30th day of April,
1926, to complainant; and the said complainant
agreed to pay therefor the sum of $4,000.00, by the
payment of $400.00, which was paid at the execu-
tion of said agreement and by the payment of the
remainder of the purchase price upon the delivery
of said deed by-the payment of $2100.00, in cash,
and the execution of a purchase money mortgage in
the sum of $1500.00; complainant having since the
institution of this action consented to pay the
amount of said purchase money mortgage, to wit:
$1500.00, in cash :

And it further appearing to the satisfaction of
the Court that the said defendant Thomas R. Caro-
bine has refused and failed to perform the said
agreement on his part, and that the said com-
Plainant has always been and still is ready and
willing in all things to comply with the terms of
the said agreement on his part :

And it further appearing to the satisfaction of
the Court that at the time of the making of said
contract of March 12th, 1926, the defendant Fruit
and Produce Acceptance Corporation held two
mortgages aggregating of record the sum of $18,-
060.00, and covering a large tract of land of which
the above-described twenty-three lots are part:

And it further appearing to the satisfaction of
fhe Court that the defendant Fruit and Produce
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el

Acceptance Corporation did enter into an agree-
ment with complainant to release from the opera-
tion of its two mortgages the aforesaid lands and
premises agreed to be conveyed by the defendant
Thomas R. Carobine unto complainant, upon the
payment of the sum of $100.00 per lot or $2300.00
for the 23 lots, to it, said defendant Fruit and
Produce Acceptance Corporation out of the afore-
said purchase price mentioned in said agreement
of March 12th, 1926.

And it further appearing to the satisfaction of
the Court that the defendant Michael Starace is
the holder, by assignment, of a judgment recovered
in an attachment action brought by Armour Fer-
tilizer Works in the Bergen County Circuit Court
against Teresina Carobine, he having become the
holder thereof after the making of said contract of
March 12th, 1926, and that said judgment affects
107 lots, of which the 23 lots above described are
part:

And it further appearing to the satisfaction of
the Court that the defendant Michael Starace, the
holder of the judgment aforesaid, has agreed to
release the aforesaid 23 lots to be conveyed to com-
plainant upon the payment to him out of the afore-
said purchase money, of a sum of money that will
bear the same proportion to the amount of the
judgment that the value of complainant’s lots bears
to the value of the entire tract of which they are
a part:

And it further appearing to the satisfaction of
the Court that the defendant Michael Starace has
since the filing of the opinion in this cause, agreed
to accept the sum of $858.00, as the consideration
for the release of the aforesaid 23 lots to be con-
veyed to complainant by the defendant Thomas R.
Carobine, instead of an amount to be ascertained
in accordance with the opinion filed herein.

a3l
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And it further appearing to the satisfaction of
the Court, on the representation of John W. Ock-
ford, Esq., solicitor of defendant Fruit and Produce
Acceptance Corporation, that said Fruit and Prod-
uce Acceptance Corporation did on the 12th day
of November, 1926, pay the sum of $153.53 for taxes
and the sum of $129.46 for assessment installments
due on the aforesaid 23 lots.

And it further appearing to the satisfaction of
the Court that the complainant has agreed to pay
one-half of the taxes due on said 23 lots since May
10th, 1926, the other one-half thereof to be borne
by the defendant Thomas R. Carobine.

And the Court being of the opinion that the com-
plainant is entitled to the specific performance
of the aforesaid agreement of March 12th, 1926,
made with the defendant Thomas R. Carobine and
of the agreement made by said defendant Fruit and
Produce Acceptance Corporation to release the 23
lots to be conveyed to complainant under said agree-
ment of March 12th, 1926, and to the release and
discharge of the aforesaid 23 lots from the opera-
tion of said judgment lien held by the defendant
Michael Starace, as prayed for by complainant in
his Bill of Complaint filed herein:

It is, on the 20th day of January, 1927, ORDERED,
ADJUDGED AND DECREED, that the said agreement of
March 12th, 1926, be in all things specifically per-
formed by the said defendant Thomas R. Carobine,
and that the said defendant Thomas R. Carobine
do make, execute and acknowledge in due form of
law and deliver to the complainant, Bernard M.
Degheri, on the 25th day of January, 1927, between
the hours of and o’clock in the noon,
at the office of Bernard M. Degheri, at 921 Bergen
Avenue, Jersey City, New Jersey, a good and suf-
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ficient deed of conveyance for all those certain
lands and premises, to wit: ALL those lots, tracts
or parcels of land and premises, hereinafter par-
ticularly described, situate, lying and being in the
3orough of Cresskill, in the County of Bergen and
State of New Jersey, known and designated on a
certain map filed in the office of the Clerk of the
County of Bergen, entitled, “Hitchcock Land Im-
provement Company’s Map of Cresskill Park,
Bergen County, New Jersey,” as and by lots num-
bers 661, 662, 663, 664, 665, 666, 675, 676, 677, 679,
680, 681, 682, 684, 685, 686 in Block 48; and also
lots numbers 627, 628, 629, 630, 631, 632, 633 in
Block 49 ; and to deliver at the same time to the said
Bernard M. Degheri, possession of the said lands
and premiges :

And it is further ORDERED, ADJUDGED AND DECREED,
that the defendant Fruit and Produce Acceptance
Corporation do make, execute and acknowledge in
due form of law and upon the payment to it of the
sum of $2300.00 in cash, out of the purchase money
mentioned in said contract of March 12th, 1926,
and deliver unto complainant, Bernard M. Degheri,
a good and sufficient release, releasing from the
operation of its two mortgages aforesaid, the afore-
said 23 lots of land; said defendant Fruit and
Produce Acceptance Corporation to deliver said
release at the time and place aforesaid and then
and there receive the aforesaid sum of $2300.00 :

And it is further ORDERED, ADJUDGED AND DECREED,
that the defendant Michael Starace upon the pay-

ment to him out of the aforesaid purchase money,

of the sum of $858.00, in cash, do make, execute
and acknowledge, in due form of law and deliver to
complainant, Bernard M. Degheri, a good and suf-
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ficient release, releasing from the operation of his
said judgment lien, the aforesaid 23 lots; said
Michael Starace to deliver said release at the time
and place aforesaid and then and there receive the
sum of money above set forth.

And it is further ORDERED, ADJUDGED AND DECREED,
that there be paid to the Fruit and Produce Accept-
ance Corporation, such sums of money as have been
paid by it for taxes, levied against said 23 lots, up
to and including May 10th, 1926, which sums shall
be paid by the defendant Thomas R. Carobine out
of the purchase price; and that the complainant
and the defendant Thomas R. Carobine shall bear
in equal proportion the taxes levied against said
23 lots between May 10th, 1926, and the date of
passing title, the said Fruit and Produce Accept-
ance Corporation to be reimbursed for the taxes it
has paid from May 10th, 1926 ; and that complain-
ant pay to the defendant Fruit and Produce Ac-
ceptance Corporation such sums of money as it has
baid for and on account of the assessments levied
against the said 23 lots:

And it is further ORDERED, ADJUDGED AND DECREED,
that the said complainant, Bernard M. Degheri, do
pay unto defendant Thomas R. Carobine such sum
Or sums as may remain of the balance of the pur-
chase money, to wit, $3600.00, after deducting
therefrom the aforesaid payments to be made to the
defendants Fruit and Produce Acceptance Corpo-
‘ation and Michael Starace and the taxes to be
paid by said Thomas R. Carobine on said 23 lots in
the manner hereinabove set forth, and the taxed
costs of this cause togéther with a counsel fee of
$300.00, which are hereby allowed to complainant’s
golicitor:
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And it is further ORDERED, ADJUDGED AND DECREED,
that complainant, Bernard M. Degheri, pay unto
Carlo D. Cella, solicitor of defendant Michael Star-
ace the sum of $150.00 as and for a counsel fee,
together with the costs of said defendant Michael
Starace to be taxed:

And it is further GRDERED, ADJUDGED AND DECREED,
that the defendant Fruit and Produce Acceptance
Corporation, ity officers, agents and servants, be
and it and they and each of them are hereby re-
strained and enjoined from selling or causing to
be sold, any of the said 23 lots above desecribed and
contracted to be sold to complainant, under any
decree or execution in the suit brought to foreclose
its said two mortgages, now held by it on the lands
and premises formerly in the name of Thomas R.
Carobine, of which lands and premises, the said
23 lots are a part:

And it is further ORDERED, ADJUDGED AND DECREED,
that the defendant Sidney J. Goodman has no
estate or interest in, or encumbrance upon the afore-
said 23 lots of land above described or any part
thereof.

E. R. WALKER,
iC.

Respectfully advised.

JOHN BENTLEY,
V. C.
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IN CHANCERY OF NEW JERSEY.

Between
BERNARD M. DEGHERI,
Complainant,
el On Bill ete.
THos. R. CAROBINE, et al.,
Defendants.

Transcript of the testimony taken in the above-
stated cause, on final hearing, at the Chancery
Chambers in Jersey City, on Wednesday, Decem-
ber 15, 1926, at 10 o’clock in the forenoon, before
His Honor Joun BeENTLEY, Vice-Chancellor.

APPEARANCES :

Jutius A. Kgpser, Esq. solicitor; BErNArD M.
Decuperi, Esq., pro se, for the complainant.

Joux W. Ockrorp, Esq., for Defendant Carobine
et al.

CarrLo D. Crrra, Esq., for Defendant Starace.

Mr. Kepsel: I offer in evidence contract for the
sale of property, dated March 12, 1926, between
Thomas R. Carobine and Bernard M. Degheri, for
the sale of lands in Cresskill, Bergen County, New
Jersey. Any objection to this copy?

Mr. Cella: T have no interest in that contract
at all; I have no objection.
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Mr. Kepsel: Does your client deny having re-
ceived this?

Mr. Ockford: No. I don’t just happen to have
it here. I will let you put the copy in instead of
the original.

(Admitted and marked “Exhibit C-1.”)

SERNARD M. DrgHERI, the complainant, sworn in
his own behalf, testified as follows:

Direct examination by Mr. Kepsel.

I am the complainant in this cause, and on the
7th day of May, 1926, I dispatched a letter, ad-
dressed to—-——

Mr. Ockford: Why this testimony? T
consent that the letter go in evidence.

Mr. Kepsel: I offer in evidence copy of
letter, dated May 7, 1926, to Thomas R.
Carobine, 1983 First Avenue, New York
City, together with the return receipt by the
postal authorities from Mr. Carobine, and
I ask that they go in as one exhibit.

(Admitted and marked “Exhibit C-2.”)

I also offer in evidence a check, dated
March 12, 1926, on the Trust Company of
New Jersey, to the order of Thomas R. Caro-
bine, for $400.

(Admitted and marked “Ixhibit C-3.”)

Q. Mr. Degheri, you are the complainant in this
case? A. T am.
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Q. On March 12, 1926, at the time of the execu-
tion of this contract C-1, did you have any dis-
cussion with Carobine as to the encumbrances that
were on this property? A. Yes; I asked Carobine
what encumbrances were on the property, and he
told me that there were two mortgages, one of
515,000 which was on ninety-one of the lots held
by the Fruit & Produce Acceptance Corporation,
and another mortgage of $3,000 on sixteen lots,
also held by the same corporation. He said that—

Mr. Ockford: This was prior to the exe-
cution of the contract?

The Court: Yes, at the time, as T under-
stand it.

A. (Continning) This was on the day before the
contract was executed, prior to the execution of the
contract, at my office, on Journal Square, Jersey
City, on March the 12th, 1926. T asked Mr. Caro-
bine whether he had made any arrangements with
the holders of those mortgages for releasing, in the
event of a sale to me, and he said, not only had
he made such an arrangement with Mr. Robinson,
who was president of that corporation, but also
that my brother Christopher had been delegated
by Mr. Carobine to make such arrangement. I
told Mr. Carobine that I deemed it wise to get
the word of Mr. Robinson personally, and he sug-
gested that he would telephone to him right then.
I thought that was the proper thing to do. And,
thereupon, Mr. Carobine got Mr. Robinson on the
telephone and told him—as I heard Mr. Carobine’s
part of the conversation—that he was at my office
in Jersey City and was about to enter into a con-
tract for the sale of twenty-three of the lots at
Cresskill.  And, after some discussion back and
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forth, T heard Mr. Carobine ask him again whether
it would be agreeable to Mr. Robinson and the
Fruit & Produce Acceptance Corporation to re-
lease those lots from the lien of these two mort-
gages. I thought it would be wise for me to talk
with Mr. Robinson myself and to check up on what
conversation was had between Mr. Carobine and
Mr. Robinson, and Mr. Carobine thereupon asked
Mr. Robinson to hold the wire, that Mr. Degheri
—Bernard Degheri—wanted to speak to him. I
then told Mr. Robinson exactly what Mr. Carobine
had told me; that I was about to purchase twenty-
three of these lots, and T wanted to be sure before
I entered into the contract that the Fruit & Prod-
uce Acceptance Corporation would be agreeable
to release these lots from the lien of those two
mortgages. Mr. Robinson said if I would tell him
the complete details of the transaction he would
then tell me whether that would be agreeable to
him. I then explained that we had practically
agreed upon the terms; that the purchase price
was to be $4,000, and I was to pay all the assess-
ments that were on those lots. I then further told
him that the cash involved would be about $2500,
of which I was going to pay $400 as a deposit un-
der the contract; and I then further told him that,
for the balance, I was to give Mr. Carobine a
purchase-money mortgage of $1500. He listened
quite attentively, and his objection first was as to
the mortgage. He wanted to know why I could
not pay all cash. I told him that those were the
best terms that I could give; and he then said,
“Well, if you will assign or see to it that the
Fruit & Produce Acceptance Corporation gets this
mortgage of $1500 which you are going to give to
Carobine we will be agreeable to release the twenty-
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three lots.” He went on to admit, even before I
questioned him, as to this $3,000 mortgage ; he said
that the $3,000 mortgage was merely procured
from Mr. Carobine for the purpose of giving some
additional security ; that, in reality, the money for
that mortgage never passed. 1 subsequently
checked up with Mr. Carobine that that was the
true fact, and he said those were the true facts.
It was then, upon Mr. Robinson’s agreement to re-
leage the mortgages, that we went on to complete
the contract; but before T left Mr. Robinson on the
telephone we got into a discussion as to what
amount would be put in this $1500 mortgage for
release of individual lots, should I sell any there-
after. He held out for $150; that is, he wanted me
to put intoe this purchase-money mortgage the sum
of $150 that I would have to pay if I required a
release of any of the individual lots. I told him
that that was unreasonable and too high, the
amount of the mortgage itself being $1500, and be-
ing security for twenty-three lots it was out of
all proportion. T held out for $75 and Mr. Robin-
son agreed that $100 would be pretty near the right
figure, and it was that figure that was put in the
contract. That about ended the conversation with
Mr. Robinson, except that Mr. Carobine went back
on the telephone and, after a minute or two, the
conversation ended. That, in substance, is the
telephone conversation of March 12, 1926, prior to
the time the contract was executed.

Q. And the contract was executed? A. The con-
tract was then executed, upon the terms that were
agreed upon between Mr. Carobine and myself, and
the releasing of individual lots for the payment of
$100.

Q. And that appears in the contract? A. Yes, it
does ; it appears typewritten in here.
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Mr. Ockford: Well, in which agreement?
Mr. Kepsel: In contract marked C-1.

Q. Mr. Degheri, when was the first time you met
Mr. Thomas R. Carobine? A. It was the day of
the contract. I never saw Mr. Carobine before
that time, and on that day he was introduced to
me by my brother at my office in Journal Square,
Jersey City.

Q. Now, did Mr. Carobine say anything to you
prior to or at the time of the execution of the con-
tract, about any Armour Fertilizer Works judg-
ment? A. Never mentioned a word about that.

Q. When did you- first learn of this Armour
Fertilizer judgment, or this attachment? A. Some

time after the contract was executed. I personally

made an examination of the records in Bergen
County, and it was upon that examination of the
records that I came across this judgment—it wasn’t
a judgment then, only a writ of attachment that
issued by Armour against Teresina Carobine,
who I understood was Mr. Carobine’s mother.

Q. Upon discovering that did you communicate
with Mr. Carobine? A. Oh, yes; I telephoned Mr.
Carobine immediately. That was two or three days
prior to the 15th. The contract stipulated that it
was to be closed on the 15th of April, and T told
bhim of that—TI told him I thought it was strange he
didn’t advise me of that. He said he would come
over and talk to me about it, and he did come over
on the 15th, the day that the title was to pass, and
I then explained what I found of record. He at
first pleaded ignorance of the whole thing, and
when I told him that an attorney had been engaged
in 1925 to defend his mother, he then admitted to
me that he did know; and I censured him for not
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advising me sooner. We went on at that time to
give him an opportunity of

Mr. Ockford: I object to the statement,
unless something was said between them.

A. (Continuing) Well, that is about the meat of
that; the result of things don’t matter at this
time.

Q. As the result of what you told Mr. Carobine
relating to this attachment suit, did he say any-
thing, that he would do anything about it? A. Oh,
ves; he said he would like me to advise him what
could be done. I told him the only thing that I
thought could be done was to pay it. Of course,
he pleaded poverty and said he didn’t have anything
with which to pay it, and wanted my advice. I told
him I was interested in getting the property and
not to act ag his counsel in the matter ; and he then
suggested—pleaded with me—and said if some-
thing wasn’t done for him, perhaps the holder of
holder of the mortgage, the Fruit & Produce Ac-
ceptance Corporation, would ascertain it and want
their money, and he wasn’t able to pay it. I then,
upon his pleading, said that I would see what 1
could do toward helping him out; but I told him
that I couldn’t promise him anything. I did try
several ways; I went to see Mr. Brand, who was
attorney for his mother in that attachment proceed-
ing—Brand, of Pierson & Schroeder, of Hoboken—
and I talked the matter over with Mr. Brand. Mr.
Brand said that he didn’t think that he could have
any defense to the action; that he had filed an
answer in which he had admitted, practically, the
debt due from Teresina Carobine to the Armour
Fertilizer Works, but that he had filed a counter-
claim, and that counterclaim, by the way, appeared
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of record. When I examined the records of Bergen
County, I discovered it as having been filed for Mrs.
Carobine in the attachment suit, and that was for
some $28,000. And I asked Mr. Carobine, “What
about that counterclaim?” He says, “I think we
will get a judgment on it; I don’t think we need
worry about that; just bear with me a little while,
help me out.” And so, after pleading as he did, I
thought it might be well to postpone the closing of
title, and he signed a stipulation to close the title
on April 30th, 1926.

). Between that time and April 30th did you
see. Mr. Carobine? A. Oh, he called up several
times and wanted to know what I could do and
what I did do, and each time when he called up I
told him he ought to make a clean breast of this
thing and see that it was paid in some manner so
that this deal could go through. But he kept put-
ting it off, and, on April 29th, he telephoned and
said that he didn’t see any way out of it; and I
said, “The way I see out of it is to go to Mr. Robin-
son and tell him about it.” But, apparently, he
didn’t do that. So, on April 30th, the day set for
closing the title, he did not appear at my office to
close the title, nor did he telephone on that day.

Q. There was a judgment entered in the attach-
ment suit? A. Subsequently, upon my examination
of the records in order to bring my title down to
April 30th, I went to Hackensack and I found a
judgment on that attachment was entered April
28th, 1926.

Q. Approximately for what amount? A. Ap-
proximately for $3400—33 and something.

Q. Then, when Mr. Carobine didn’t appear on
April 30th, what did you do? A. I waited several
days to see what might develop with him, what he
might do, and on May 7th I dispatched a letter—
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the letter which has just been offered in evidence—
to Mr. Carobine, registered, informing him that I
would demand that he close the title to the lots
which he had contracted to sell me, on May 10th,
and on May the 10th he failed to appear.

Q. Did you, prior to May 10th and after the sign-
ing of this contract, do any legal work for Mr.
Carobine? A. Prior to May 10th, you say?

Q. Yes. A. No—oh, prior to May 10th, you say?

Q. Prior to May 10th, after the signing of the
contract—between March 12 and May 10, did you
do any work for him?

The Court: He just described the work
that he did between those days—his con-
ferring with Mr. Brand.

Mr. Kepsel: There is something else I
want to bring out.

Q. Between the date of the contract and May

Tth? A. Oh, yes, yes, about April 24th; I am quite
sure of that date; I believe it was on a Saturday.
Mr. Carobine telephoned me, or else I telephoned
him, which it was I don’t know, but we had a tele-
phone conversation in which he said he was about
to sell the remainder of his lots—eighty-four lots.
He said that there was a man there and he was
about to sign the contract. I asked him who was
there, and he told me a man by the name of Sieg-
mund Orbach and a man by the name of Hermann.
[ suggested that possibly he might have somebody
present, and he said he was going to draw the con-
tract, and the conversation ended very abruptly;
he seemed to be angry about something.

Mr. Ockford: I move to strike that out.
It doesn’t make any difference.

4()
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The Court: It may be stricken out. Tt is
a conclusion.
Mr. Kepsel: With my consent.

A. (Continuing) On April 26th, which was a
Monday, Mr. Carobine telephoned to me, and said,
“I told you Saturday I would sign a contract for
the sale of eighty-four lots.” He said, “I told the
men to meet at your office this afternoon for the
purpose of drawing a contract.” I asked him why
he had done that, and he said, “I told you to repre-
sent me in this matter.” I said, “I don’t know
why you should pick me out to represent you, but,
in view of the fact that you sent the men over, 1
will see what I can do to assist.” He says, “I don’t
want to go through with the contract; I have just
got a better offer of $21,000 for those lots, and I
would like to see you before those men get there.

By the Couat.

Q. Those were lots in which you had no inter-
est? A. No interest whatever. And he said, “I
will tell you what you had better do; you had better
meet me in the hall.” I did meet him in the hall,
together with my brother Christopher.

Mr. Ockford : Just one moment. So far as
this case is concerned, the details of this
other matter, it seems to me, are entirely im-
material.

Mr. Kepsel: The purpose of bringing this
out at this time is to show when this deal
terminated he told Carobine that he wanted
it, and Carobine said there was nothing do-
ing; and he says, “All right, I will sue you
forsil:?

o1
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Mr. Ockford: The objection is as to the
details of this matter, wherein Mr. Bernard
Degheri represented Mr. Carobine. The de-
tails of that are immaterial, so far as this
case i concerned.

The Court: I’'m not so sure of that.

Mr. Ockford: I mean just what was done
in connection with that matter. He per-
formed services, rendered a bill, and so
forth; I'm not objecting to that, but I mean
the details as to what he did.

The Court: If you are afraid of the color
of the atmosphere, your fears are ground-
less.

Mr. Ockford: No, but I don’t want te
waste any time on that.

The Court: Well, I can’t tell, Mr. Ock-
ford, what he is going to say. You can re-
serve the right to strike it out.

A. (Continuing) I met him in the hall and we
went to another office, and he told me that ne had
signed this agreement to sell to Orbach, but that
he had since regretted it, and he would like to have
me see what I could do to get him out of it. I
asked him to show me the paper that he had signed ;
and it is the paper which I have on the desk there.

Q. Is this the paper that he gave you? A. This
is the paper which Mr. Carobine gave me.

Mr. Kepsel: I would like to have it
marked for identification.

The Court: Do you object to its being
marked in evidence, Mr. Ockford?

Mr. Ockford: I offer no objection.

{The same is marked Exhibit C-4.)
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A. (Continuing) I read the paper which he
showed to me, which is this paper I hold in my
hand, marked Exhibit C-4, and I told him by its
very terms it was not a complete agreement ; that it
called for the execution of a formal contract. I
said, “However, there may be developments; you
may be engaged in some sort of litigation, but I
will see what I can do.” We then adjourned to
my office where there was waiting a lawyer from
Newark, his name was Fisher, and Mr. Hermann,
the representative of Mr. Orbach. And I then ex-
plained to these gentlemen just what the situation
of Carobine’s title was and what I had found when
I had made the search myself; and I told them,
under those circumstances, that Mr. Carobine now
did not care to enter into a formal contract, and
he rested on his legal rights not to do that, on the
strength of this paper. I am just a little ahead of
my story. While we were upstairs, I suggested to
Mr. Carobine that I wanted to be sure I would be
paid for what I did in the matter, and, after dis-
cussing it back and forth, he finally agreed to pay
$500. He said he could very well afford to pay me
that because he was going to get $21,000 for the
lots.

Q. Was that agreeable to you? A. Yes, it was.
Following that, I returned to Mr. Orbach by regis-
tered letter the check which Mr. Orbach had given
to Mr. Carobine as a deposit and which Mr. Caro-
bine had, in turn, given to me to return to Mr.
Orbach.

Q. (By Mr. Ockford) Wasn’t Orbach present at
the time? Didn’t you say so? A. No, I said a rep-
resentative of Mr. Orbach, a Mr. Hermann was
there.

Q. I show you copy of letter dated May 4, 1926,
to Mr. Sidney Orbach, 334 Park Place, Brooklyn,
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N. Y, and ask you if that is a copy of a letter that
was sent out to him? A. Yes, this is the letter
that I sent to Mr. Orbach, enclosing the check that
[ had given to Mr. Carobine of $200 as a deposit
under that agreement, which letter I registered,
and, if you care to see it, Mr. Ockford, that is the
return card (witness handing card to counsel).

Mr. Kepsel: Any objection to offering it?

Mr. Ockford: I would like to reserve the
right to strike it out if it later appears irrele-
vant.

(The same is marked Exhibit C-5.)

Q. The check was returned to Mr. Orbach? A.
Yes.

Q. The formal contract was not executed? A.
No, sir.

Q. He paid you $500? A. No, he did not.

Q. Did you have any discussion thereafter with
Mr. Carobine about your $500? A. Well, I spoke
to him several times about it, and subsequent to
that I called it to his mind regarding the agree-
ment, and he kept putting it off, until I mailed him
a bill about the same day, or thereabouts; I think
it was May 7th that I sent Mr. Carobine a bill. I
think it was that date.

Q. And did you see him after May 7Tth? A. 1
don’t recall that I saw Mr. Carobine after that time.

Q. Did you have any discussion with him—talk
with him about the bill? A. No, we didn’t discuss
the bill; didn’t have occasion to.

Q. Did you at any time t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>