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JUDICIAL ADMINISTRATION

Introduction

The most striking aspect of judicial administration, from the
point _or view of the general public, is an apparent total disregard for
ordinary business efficlency and oconomy.l Apart from the confusing
welter of courts and overlapping jurisdictions, each tribunal has its
own collection of special procedures which varies not only for each court,
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but sometimes for different Judges in that court. Moreover, the various

personnel employed in the administration of justice are often independent

S Finally, many of

of each other and function without central regulation.
the practices and office procsdures employed in dispatching juridical
business are cumbersome, time consuming and expensive, dailng from the time
when the mails were unreliable and typowx;iter, films, telephones and business
machines had not been invented.*

"Almost every business man has drawn up his own prospectus for
changes in the administration of justice, while pacing the court house corridors
waiting for a cass to be reached for tr1a1.5 Nearly every Judge and lawyer
‘eould add to that 1list of improvements out of long experience in coping with
the diffuse and unintegrated court structure and unwieldy procedures. Hcm_aver,
the 1844 Constitution and subsequent legislation established a rigid pattern
for judicial adnministration which is not readily susceptible to ohange b
ﬁoreover, central organization and supervision of judicial business, which

is the core of almost every proposal for revision, is opposed to the tradition



of Yooal seMSEoTersment, woich-was so largely responsible for the préfént,
Mdsopste court structure.

Ascorddng to experts, ths neture of the judioied process is
aldogether compatible with technigues of efficiency and economy empioyed
in modern business and 'in other brenches of QM.B Moreover, the
propoasls developed in this report hewe actually been tested in the opswesion
of other judicial systems. Several of the reccrmenmdations could be given
effect without constitutional revision, dbut all would be advanced by speoific
constitutional authorizaticn.

Other reports deal with the merger and simplification of the GM
strueture, the most basliec of the changes necessary to modernize the adminis-
tration of justice. This report is concerned with improvement of the dsy
%0 day businegs administration of the work of the courts, however they may be
constituted.

Rules of Practice anil Procedure

The body of legislation, precedents and practicses which governs
the procedure of courts is generally referred to as adjective law, while
sabstantive law defines the rights sand duvies asserted or enforoed -, 4 _
litigation.g logically, ad jective law should have been closely adepted to
its functional purpose, namely the efficient presentation of conterovevsits
for desision by courts. In feot, the development of that branch of e
law $ook & very different course. For ressons not perticularly releven®
%o she 20%h Century, adjective law wery early became orystallised into &
set of rigid patterns far legal redress.’’ The ability to dkscover en
applicable writ of action and to formmlats the contvoversy by pleadingh
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eventually overshadowed the merits of the 11tigation.n

The predominance
was so complete that it became practically as well as philosophically
impossible to 1deptiry subst;antivs rights and duties except in terms of
the procedures availsble for their on.torcexnm:ﬁ;.]'2
. In more recent history, the unbalenced develomment of adjective
end substentive law has been at least partially redressed. Lord Mansfield's
observation that the cormcn law forlﬁs of action rule us from the grave is
no longer completely valid. However, the traditional predominance of
- adjective law has left at least two heritages which still afflict judicial
administration. The first is the body of voluminous, inflexible ," and
minutely detailed codes of procedure which almost every state legislature
has enacted in a.n effort to compel the digplacement of archaic judicial
practices. The second is a continuing tradition of regaxrd for technicality
in the presentation and trial of controversies. |

~ New York is an outstanding enmble of the first tendency. In
1846 its oonstitution was revised to permit the merger of courts and the
simplification of the judicial structure. The Field codo. adopted by the
legislature in 1848, laid down minute specifications for practice and
procedure in the courts. This action beceme the model for other donstitu-'
. tional conventions and legislatures engeged in the reform of judicial admin-
1stration.13 Although they may have been modern at their inception, legls-
lative codes in turn became outmoded. | In the meantime, they had developed
their own ocults oi' ébaemncea, which were difficult to eredicate.

The second tendency, namely,2 ocontinuing regard for procedural

technicalities, was in a sense a product of the first. So long as legis=

lative codes regulated judicial practices, courts found in the letter and
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intent of practice acts Both the opportunity and the duty to follow outmoded
prooodtms.u

The right to govern their own practice aml procedure, at least
in matters not controlled by the constitution or legislation, has always
been asserted by courts ag an inherent attribute of the judicial rnnotion.ls
Nearly all New Jersey courts have formulated amd published generel rules
of prectice, which have the effect of law, nbjeﬁt to the court's power to

suspend the rules as the needs of justice may mq‘uiro.]'6

Most experts

'in judicial administration would have the scope of court rules amplified to
include all pheses of mraectice and prooedure.n They argue that judges and
lawyers are among the best informed oritics of their own proocedures.

. Concentration in the courts of all responsibility for .Judicial practices
would abolish the present causes and excuses for antiquated methods of admin-
istration. The courts would beoome answerable not merely for the product
of their work dbut also for the methods by which they get their business
accomplished, The element of rigidity in constitutional or legislative
codes of practice would be displaced. Procedures completely within tﬁe
control of the courts would be the subject of recurrent atudyl and evaluation
and ocould be revised as promptly and as often as conditions required.

This solution for the deficiencies in legislative practice codes
was long advocated and finaliy adopted in the federal judicial system. By
an Act of Congress, adopted in 1934, the United States Supreme Court was
authorized to displuﬁ the existing procedures in all civil cases and to
promulgate a single, uniform sst of general rules of c:omrt:.l8 The former
practice was governed by a medley of state and rgderal legisletion, separate
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rules of court for law and equity cases, a variety of state court rules of

19 me United

procedure, and a residual ocomposite of mixed practices.
States Supreme Court appcointed a committee, sonsisting of judges, lawyers.
and teachers, who spent four yeers devising a set of rules, which were

i9 By means of thess rules of couft, eivil

officially adopted in 1928,
practice in the federal courts throughout the nation was made uniform,
pr_oooduro was greatly simplified, cumbersome, outmoded expensive methods
of conducting litigation were discarded and the work of the courts was
greatly expedited. '

v The Constitution proposed for adoption by New Jersey in »1944
made provision for a2 aimilar pcrogram.ao The highest court of appeal was
directed to "make rules governing the administration of all of the courts
in this State.” 1Ia addition, the court was authorized to l;y down generel
rules of pleading, prastice and evidence to govern all the courts sudject
to the owrridi';:g power of the legislature to change or abrogate these rules.

Since the reform of federal civil prooedﬁre was mde possibh by

an Aot of Congress, opinions may differ as to need for a constitutional
provision on the subject. However the desirability of a modern, hniform.
simplified code of practice is beyond controversy. The superior advanteges
of rules of court, as & means of accomplishing this urgently needed ﬁton,
has been demonstrated in the federal judictial system. Of itself, the
smpliﬁoation of coﬁrt practice, expedition of litigation calendars, and
elimination of unnecessary expense and delay, will go far towards correction

of the most severely oriticized deficiencies in judicial administration.
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A Business Office for the Courts

The judiciary apert, almost every other branch of government
functions under a oentral, direoting authority with power to soordinate
the activities of the warious units end to sssign personnel, as needed for
- the aispatch of business, In New Jersey, the Chancellor has both the power
.and the duty to direot the Vbusino;ss operations of the Court of Chancery.
Simila:ly, the Chief Justice obntrola the assigoment of state Judges and
ccecasionally gives temporary sssignments to county judges as well, However,
mstained; day-to-day supervision and coordinetion of judicial business
throughout the State has bgon lacking in New Jersey. TFor the most part,
each judge funotions independently of his associates on the banch, minimm
standards of performance sre not available or enforced, and the condition
of court calendars in the several counties and often within the same county
vary widc_ly.al

It is difficult to imagine a successful business entsrprise aa
loosely organized and as poorly coordinated as the system of courts in New
Jersey. While the history from which New Jersey's court structure developed
may aceount for this condition in the past, it will not satisfy the need and
ourrent demand for a business-like sdministration of the judicial branch of
govermment . '

Here again, the federal judicial system offers a model. A
Conference r.;t Senior Cirocuit Judges was created by an Act or‘congross in
1925.22 It served as a clearing house for the exchange of information
among the several circuité into which the federal judicial system j.a divided

and also investigated and resommended changes in practice and procedure. The
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sxperisnce gelinsd ip this Ffesbion mersiy emphasized the need for more
aocurats and dstailed inforwation as to the day=to~day activities of
the sourts and the advanteges which might bte realizsd by oloser super-
vision and scordination of their aetivitias, As a result, Congress
eatablished in 193¢ an Office 5? Administration of the United States
Courts, under & Director and Assistant Dirsstor ﬁo be.appointed by
_ =nd responsible to the United States Supreme Court.”> The function of
| this office is to sdminieter wll fiscel sffeire of the sourt systam,.to
rescribe and collast siatietics sz tc the number and type of cases brought
in each district and before emch Jﬁdgs i that district, the wolume of
vusiness transacted by the sevexal judges and the time required for the
dscision of cases, the condition of loocal calendars and the availability of
individual judges for special assigrment to other districts.

Tha‘constitutian proposed for adoption by New Jersey in 1944
followed the federal model in providing for an exesutive dirsetor to assist
the Chief Justise who was constituted "the administrative head of all of
the courte in this State,"?% Specificaliy, the director was required to
¢ollect and publish statisticel records of the work of &ll judges and courts
and the cost thereof.gﬁ

If the desirability of a centralized, business administration of
the judicial system be conceded, a constitutional provision on the subject is
1ndisp§nsable. Since the courts thenmazelves are ocreated by the Gonstitution;
the commission to administer, supervise and coordinate their activity would
seem to require authority of equal degree. Whatever objection may dbe made
to the integratiom of locsl courts into a single, statewide system, there is

1little room for diffsrence as to the public need for regular and acourate
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reports of the work 6f the court. The creation of a business office for
Kew Jersey's court system would appear to be the only practieal, proven
method of satisfying that demand.

Judicial Control Over Non-Judicial Officers Ooncerned
With the Administration of Justice.

The primery dutj of judges is to try cases. TYet no court could
funetion without & verying number of administrative officials to maintain
tho'eonrt records, file papers, serve documents, exsocute judgments, make
transoripts of court proceedings and assist in preserving order in the
sourt room. At present such duties are distributed smong & number of
officials, variously appointed, subject to dﬂf@mt discipline and without .
central direotion either as to proocedure or performance, For exsmple, the

'Becretary of State, appointed by the Governor with the advico and consent of
the Senate, is olerk of th§ Court of Errors and Appoals.‘% The respective
slerks of the Supreme Court and the Court of Chenoery are appointed in the
same ny.z"‘

However, the county clerks, elected by the peopls, are the clerks
of a number of the local odurt-.ge | The surrogate, who also acts in a clerioal
sapeoity, 1s likewiss chosen by popular elestion.’® The ecounty sheriffs, who
ser¥e doduments, execute judgments and also perform other duties in oonnection
with the administration of justice, are elested officials.™® A complete list
would shbstantially exténd tliis enumereation.

™o fiiltices of these officers ave as varied s thelr offieisl

" tit1es aith Bbendds or d81sdblon. In mitbérs of office routine, each county

clerk sstablishes his own procedure., Even the clerks of statewide courts do
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not follow the ssms practice. The plaintiff, in an action commenced in
the Supreme CJourt, must purchsse a copy of the pepers in the file, for
use of the judge =t the trial.m The elsrk will not permit the papers
to laave his offioce at Trenton exeept under subposna. The Chancery conft
olerk, by contrest, will forward files for use of the Vice-Chancellor or
‘Advisory Master who coanducts the hearing. Until only recontly. the slexrk
enrolled, i.‘a., hed copled in writing at lepgth, all final decrees of the

oourt, at the sxpsnas of the 1itigants.52

Hexre again, the number of
instances could be multiplied.

Centralized administretion and control of the courts themselves
‘would at best he effestive coly pertially unless the activity of non-judicial
officials concerned with the sdministration of justice could be integrated
as well, The eonsensus of all expert opinion is that all clerks of court
should be eppointed by and subject to Vt.ha diseipline of the courts themselves,
and that the operation of olerical offices, like court procedure end practice,
should be governed by rules of cou:_rt.as

~ The 1944 proposed Constitution adopted that plan. The highest

appellate sourt was empowered to appoint its own clerk and the clerk of the
only other court (Superior Court) menticned in that document. The approval
of the Governor was reguired for the sappointments and the incumbents were to
hold office at the pleasure of the court. While county clerks and surrogates,
elected as heretofore, were continued in their functions as court clerks, they
wore to pertom' ouly "such duties as may be prebcribod by rules of the Supreme
Court subject to law, "%

Both the need and the desirability of equivalent provisions in any
newly rpropossd Constitution wmould seem to be apparent. In‘ no other way can

the advanteagesz possible from flexible, informed and economical administration
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of the judicial system as a whole be fully realized.
Judicial Council

An act adopted by the New Jersey Legislature in 1930 created a
pemahent judicial council, comprised of judges, legislators, the Attorney
General, the president of the State Bar Association and five lawyers of his
selection, Their function was to

. "make a continuous study of the organization and relation of
the various courts of the states, counties and municipalities,
the rules and methods of procedure and practice of the Jjudicial
system of the state, the work accomplished and the results produced
and shall, from time to time, submit, for the eonsideration of the
Justices and judges of the various courts, such suggestions in

regard to tgg rules of practice and procedure as it may deem
edvisadble." :

The prior recommendations for improving judicial administration
have the cammon feature of centrelizing power in the Chier Justioce or in the
Court of Appeals. Necessary as this may pe in the interest of efficiency
and uniformity in direction, ‘praet:loe and procedure, no provision is made
for independent, critical appraisal of the results accomplished and the
work which remeins to be done. Judicial councils have been established as
a regular part of the judicial structure of many states, frequently by
constitution.>® A judicial counecil in New Jersey could become the principal
independent agency for recurrent review of the operation of the judicial

system as a whole, and for the investigation and initiation of methods and

programs for improvement,
Conclusion

A discussion of judicial administration is not complete without

consideration of the rules of grand and petit juries, the prosecutor's offioce,
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the desirability of public defenders, probation departments, specialized
eourts Yo deal with smeld) causes, domestic relations, juvenile offenders
and the like, the cocrdination of the work of courts amd other governmen-
tal ~genciss, as for example, police courts end the Commissioner of Motor
Vshisles, and numerous other topics. Few, if any of these sudbjects are
wroper mterisl for treatment in‘a Constitution. The salient changes in
judicial edministration, suitable and eligible for constitutional consider-
ation, are the items which have been dealt with under the main topisc head-

ings, to which this report is accordingly oonfined.
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