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Report of the Supreme Court
 

CODlDlittee on the Rules of Evidence
 
REPORT OF THE NEW JERSEY SUPREME COURT 

COMMITTEE ON THE RULES OF EVIDENCE 

To the Honorable Chief .11lAticG Robert N. Wilent.z. 
oml tho J\Rf'I,(~lnl.o ,Illflt I,mn or tho 
~uproma Court 01 Now Jersey 

The task which you assigned to the Conuni ttee was to consider 

whether or to what extent New Jersey should adopt the Federal 

Rules of Evidence which are now followed by many states. You 

perceived that the bench. and bar might benefit by t.llls 

uniformity. New Jersey attorneys who appear in federal courts, 

and in t.he courts of sister states which have adopted the federal 

rules, would be conversant wJ,.th a common body of law. In 

addition, judges and attorneye would galn insight and 

understanding in using the rules of evidence by t.he dvaila.billty 

of a wider body of precedent. In considering the adoption of the 

federal rules, we were authorized to review their substance and 

to recommend appropriate changes. 

The rules presented 1n this Report reflect what our 

Conunittee perceived as the best of the 1961 New Jersey Rules of 

Evidence and the 1975 Federal Rules of Evidence as amended. Both 

seta of rules have much in common; they both derived from the 

1953 Uniform Rules of Evidence. 

In working on this project tho Committ.ee examined in detail 

tne New Jersey rules and the federal rules as a whole, the 

substance and wording of each individual rule, and issues in 

cases spawned by the rules. We considered the interplay betwGen 

the rules of evidence and the Rules of Court, because the 

admissibility of evidence is affected occasionally by both sets 

of rules. For example, !!.:.. 4;16-l(c) provides for the use of 

testimony given in depositions. In (jeneral, these proposed rules 

of evidence do not address matters of practice and procedure, 

although some rules may be sald to tall Into that category, such 

as Rule 615 dealing with sequestration of witnesses. 

The Committee represented all segments of the pt"ofeggion. 

iL WlUI cOlUlJuaeu. 01 PCl!1cLlclng aLlorneya, prua~<":uLlny aLLorncya, 

public and private defense counsel, judges, and acadamlcs who 

t.each evIdence at law schools 1n this state. Many of the 

publishod opinion5 on our law of evidence were written by judges 

serving on the Committee. Several of our members had the 

4dvantage of having participated in the judiCial conference which 

considered the 1963 report of thg committee wh05e invaluable 

work, Report of the Supreme Court Committee on Evidence, was the 

foundation for the 1967 rules. Many members of the Committee had 

worked on the ~ !!££ conunittee whose recommendations for amending 

several evidence rules were previously adopted. See, for 

example, the amendments to N.J. EVid. !.:. 13 to 15, 20, 56, and 

63(1)(a) and the commentary published in 108 ~ ~93, 301­

302 (198l). 

We did not have the services of an otficial reporter. As a 

result, this product represents the work of the Committee melllbers 

themselves. The Committee took a practical approaCh ba.sed on tile 

experience of its members in liVing with the 1961 rules. 

Nevertheless, our debates often returned to first principles. 

The rules contained in this Report may be characterized 

broadly as follows. The organi2.ation essentially follows the 

format of the federal rules. Thus, the rules are divided into 

eleven art.1cles. The number of each rule correa ponds to tile 

number of t.he federal rule with occasional deviations 

necessitated by SOMQ differences in approach, most noticeable 1n 

the organization of the hearsay exceptions in Art.icle VIII. 

TlIut!u ChtJlltjlHt III uLlj("d~«L!Ull, lJuWOVUL', UlJ Ilul nlJul~1. lH'uCtlI'LU ul' 

admissibility. 

In general, we have adopted the substance and language of 

the federal rules when we considered them equal to or better thAn 

our present rules. However, 1n a number of instances we 

preferred the prevailing New Jersey law, especially wh.en it 

refleC"ted a resolution of previous controversy over important 

principles. For ex~ple, Rule 609 embodies the holding of ~ 

v. Sands, 76 ~ 121 (1978), dS to the use of prior convictionll 

for impeachment pUrp09QS, and Rule 607 retains vestiges of the 

voucher rule found in N.J. Evict. R. 20. Frequently, language 

changes were made without intending any change in substance. The 

wording of some 1967 rules was retained when we considered it 

superior to the corresponding federal rules. The purpose was to 

improve the clarity of expression of numerous rules so that they 

could be better understood and applied. 

These rules differ in many respects froto. the federal and 

1967 New Jersey rules. We broadened SOl\8 rulee, tightened 

others, omitted some federal rules entirely, corrected aspects of 
the 1967 Rules to the extent t.hat t.hey conflicted with 

established practice (for example, N.J. Evid. R. 2 as to scope of 

application), and filled in gaps in the law not cov@red by the 

1967 Rules. The overall effect, however, is neither startling 

nor radical and will not substantially alter prevailing practicQ, 

although there are some important changes which are noted in the 

Comment.s. The similarities between the federal rules and the 

1967 New Jersey rules are far greater than their differences, and 

the perception of the Committee is that the New Jersey rules have 

worked well for the moat part. Nevertheless, we endeavored to 

improve thg subst.ance and language of the rules. In the maln, 
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basic principles which served the interests of justice well In 

the past have been retained. We relied heavily on the valuable 

work of our colleagues and predecessors. With the adoption of 

this revision of the rules of evidence, New Jersey should 

continue to move forward in modernizing the law of evidence as 

dUlln III thl" Atnl.o In 1967 nml by thn lInll.nd StnloR In 1975. 

The law of evidence Is not static. This is not the last 

word. But we hope to have contributed logic and good sense to 

this body of law and something to its beauty. 

Respectfully submitted, 

NEW JERSEY SUPREME COURT COMMITTEE ON RULES OF EVIDENCE 

Hon. Theodore I. Botter, Chair 

Jeffrey Blitz 
Han. Warren Brody 
John Cannel 
Hon. Philip Carchman 
Marina Corodemu8 
Richard Carley 
Robert Carter 
Alfred C. Clapp' 
Hon. Erminie L. Conley 
Han. William Dreier 
Zulima V. Farber 
Hon. E. Stevenson Fluharty 
Han. Myron Gottlieb 
*Deceased 

June 1991 

Francis Hartman 
Hon. Michael P. King 
Hon. Sylvia B. Pressler 
Michael Risinger 
Robert E. Rochford 
Han. Edwin H. Stern 
Harvey Weissbard 

Joyce Uaiskin, Steff 
Representatives of the 
Administrative Office of 
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Summary Analysis of Evidence Rule Changes 

ARTICLE I GENERAL PROVISIONS 

101 - Scope, Applicability 

(a)(l) - privileges (no substantial change) 
(a) (2) - relaxation: the proposed rule collects all 

the various proceedings and circumstances in which the rules of 
evidence may be relaxed, including small claims proceedings, 
statutory stipulations, sentencing and disposition proceedings, 
probable cause hearings and hearings to determine admissibility 
(present Rule 8, proposed Rule 104. While this rule accords with 
present practice, the only relaxation provision in the present 
rules is small claims I which this rule amends by making clear that 
the relaxation provision applies to all matters within small claims 
jurisdiction, whether or not brought there initially. 

(a)(3) - administrative proceedings: the proposed 
rule clarifies and expands the present rule to include all 
administrative hearings: contested, uncontested, formal or 
informal. 

(a)(4) - undisputed facts: the proposed rule 
extends the binding stipulation of fact provision of the present
rule to criminal actions. 

(b) definitions: the proposed rule preserves only 
three of the present fourteen definitions: burden of proof, burden 
of producing evidence, and writing. Relevance is defined by 
proposed 401 and some other definitions are provided by the hearsay 
rules. The omitted definitions were considered too obvious or 
unhelpful for inclusion. 

102 - Purpose and Construction. Essentially unchanged 

103 - Federal Rule 103 (rulings on evidence). Not adopted 
since this material is covered by rules of procedure. 

104 - Preliminary Questions. Substantially unchanged, 
except for the addition of (d), taken from the federal rule and 
consistent with N.J. practice, providing that testimony by an 
accused on preliminary hearing does not subject him to cross­
examination on other issues. 

105 - Limited Admissibility. Changes present rule by 
requiring the party to request a limiting instruction and by 
expressly authorizing the judge to permit a party to waive the 
limiting instruction. 

106 - Remainder of or Related Writings or Recorded 
Statements. The proposed rule follows the federal rule by 
permitting the adverse party to require the proferring party to 
introduce any other relevant portion of the statement or other 
writing bearing on the issue. There is no such present evidence 
rule although the rules of procedure to some extent so provide. 
This accords with present practice. 

ARTICLE II - JUDICIAL NOTICE 

201 - Judicial Notice of Law and Adjudicative Facts. By 
and larqe the substance of the proposed rule follows the pr••ent 

rules more closely than the federal rule but the material has been 
reorganized consistently with the federal rule, replacing present 
Rules 9, 10, and 11. The maln change 1s in 201(g) which provides, 
for sixth amendment confrontation purposes, that the judge's 
instruction as to the conclusiveness of judicially noticed fact is 
limited to civil cases. In criminal cases, the jury cannot be 
compelled to accept a judicially noticed fact. 

202 - Judicial Notice in Proceedings SUbsequent to 
TriaL The proposed rule follows the present N.J. rule in both 
substance and format rather than the analogous federal rule. 

ARTICLE III - PRE~UMPTIONS 

301 - Effect of Presumption. Substantially unchanged. 

302 - Choice of Law. - The proposed rule follows the 
federal rule; there is no New Jersey analogue. It provides that 
the law of existence and effect of presumption follows the law 
governing the claim or defense to which it relates. The rule 
expressly applies only to civil actions. 

303 - Presumptions Against the Accused in Criminal Cases. 
There is no analogous state or federal rule. The proposed rule 
follows well-established New Jersey case law on the effect of 
statutory presumptions and instructions to juries where presumed 
facts are involved. The proposed rule follows, generally, the 1974 
Uniform Rules of Evidence. The rule replaces N.J. Evid. R. 15, 
which was adopted as a stop-gap measure. 

ARTICLE IV - RELEVANCY AND ITS LIMITS 

401 - Definition of Relevant Evidence. The proposed 
rule is substantially the same as the present rule, SUbstituting 
however for the phrase "material fact", the phrase "fact of 
consequence to the determination of the action." 

402 Relevant Evidence Generally Admissible. 
Substantially unchanged. 

403 - Exclusion of Relevant Evidence. Substantially the 
same as present rule with new introductory phrase cross-referencing 
to other rules and statutes. 

404 - Character Evidence Not Admissible to Prove Conduct. 
The proposed rule replaces present Rules 46,48, 55 and part of 47, 
generally following the federal formulation without substantial 
change in New Jersey practice except to render clearly inadmissible 
proof of a trait of character for the purposes of draWing 
inferences as to conduct on a specific occasion. Trait of 
character is consequently only admissible where it itself is in 
iS5ue or to affect credibility in accordance with proposed Rule 
608. 

405 - Methods of Proving Character. Proposed paragraph 
(a) (reputation, opinion, or conviction of crime) is substantially 
unchanged, rejecting the federal provision permitting general 
inquiry on cross-examination into specific instances of conduct. 
Proposed paragraph (b) (specific instances of conduct when an 
essential element of a charge, claim or defense) follows the 
federal formulation without change in New Jersey practice. 

406 - Habit, Routine Practice. The proposed rule 
generally follows present Rules 49 and 50. There is no federal 
analogue to paragraph (b). 

407 - SUbsequent Remedial Measures - The proposed rule, 
in addition to streamlining and clarifying the verbiage of present 
Rule 51, also makes clear that proof of subsequent remedial 
measures is admissible for purposes other than proof of negligence 
such as control, routine maintenance, feasibility and credibility. 
This comports not only with the federal analogue but with New 
Jersey case law. 

408 - Settlement Offers and Negotiations - The proposed 
rule follows the formulation of the federal analogue which is more 
felicitously phrased than the New Jersey rule, also mak.ing clear 
its applicability to statements and conduct of the parties' 
attorneys as well as those of the parties themselves. It also 
expands the 1ssues as to which such proof may be introduced from 
"accord and satisfaction" only, as at present, to a purpose other 
than validity or amount of the claim. It expressly provides that 
otherwise relevant evidence to be admitted despite its disclosure 
during settlement negotiations. 

409 - Payment of Medical and Similar Expenses - The 
proposed rule follows the federal rule which is consistent wl.th the 
prlnelploH o( ~~_J"~YJ<!_~._ 52( J), alLhouljh uXpt·UHfHUI JII dJ (furun\.. 
Lorma. 

410 - Inadmissiblli ty of Pleas. Plea Discussions· and 
Related Statements - The proposed rule expands the formulation of 
the present New Jersey rule, also overruling case law which 
permitted admissibility of statements made by defendant during 
unconsummated plea negotiations. The verbiage generally follows 
the federal analogue. 

411 - Liability Insurance -- The proposed rule follows 
the federal formulation and changes the N.J. Evict. R. 54 by making 
clear that while evidence of insurance 1s not admissible to prove 
negligence or wrongdoing, it may be admitted for other purposes 
8uch as proof of ownership, agency, control or bias, 

412 - Federal Rule 412 (rape-shield law). Not adopted. 
This subject is covered by N.J.S.A. 2A:2C: 14-7, which is not 
proposed to be changed at this time. Note, however, that recent 
decision (see State v. Budie) challenge a literal interpretation of 
2C:14-7(c)-;--su9gesting that a future change may be necessary 
depending on the substantive nature of Supreme Court review. 

1 

I 
~ 

o 
~ 

h 
P 
t 

g 

T 
i 
J 

sa 

ch 
cl 

1 



Supplement to N.J. Law Journal, Thursday, OCtober 10, 1991 Page Three129 N.J.L.J. .J.L.J. 

een 
ent
.',
e'. 
i. 
be 

to 
otll 

d. 

tile 
hat 
law 
'ule 

les. 
:ule 

of 
Imad 
.974 
15, 

)sed 
,ing 

of 

~ 

tile
 
cJ.ng
 

.let.
 
47,"
 
tial
 
ible
 
..-10g
 

of 
• in
 
Rule
 

raph 
ally
 
era!
 
uct.
 
, an
 

tile
 

rule
 
eral
 

ule, 
Bent 
dial
 
ence
 
lty.
 

New
 

:u5ed 
nore
 
lear
 
Les' 
11so 
from 
ther
 
t.hat
 
:sure
 

Tile
 
the
 

r"~lnL 

and
 
10f
 ,lich 
dng 

I
lows 

.OWB 
;ing 
·ove 
Ises 

].ed. 
not 
:ent 
lof 
lary 

ARTICLE V - PRIVILEGES 

No change is suggested in any of the statutory 
formulations constituting the rules of privilege. The statutes are 
merely restated in this draft. 

ARTICLE VI - WITNESSES 

601 - General Rule of Competencx - 'l"he proposed rule 
reflects current practice, collecting the cognate provisions of 
present Rules 7(a) and (b) and 17 (a) and (b). It adds a sentence 
too accommodate questioning of a child of t.ender years as to sexual 
activity pursuant to proposed Rule 804(b)(8) notwithstanding the 
child may be incompetent to testify as a witness. See present Rule 
63(33) • 

602 - Lack of Personal Knowledge - The proposed rule 
follows the federa.l fomulation, making no substantial change in 
New Jersey practice. 

603 - Oath or Affirmation - The proposed rule makes no 
substantial chanqe in the present rule. 

604 - Interpreters - The proposed rule codifies the 
practice of requiring the interpreter to take an oAth or 
affirma.tion that he will interpret accuratelY. It rejects, 48 
confuein9, th.e tederal stipulation that the interpreter is SUbject 
to "qualification as an expert," leaving the qualificat.ions of the 
interpreter to be determined by the jUdge. 

605 - Restriction on Judge as Witness - The proposed 
rule follo.... the federal formulation which Is not substantially 
different frail the present New Jersey rule. 

606 - Restrict.ions on Juror 128 Witness - The proposed 
rule is substantially the same as both the analogous federal and 
present state rule. 

607 - Credibility and Neutralization - The proposed rule 
follows, almost verbatim, present Rule 20, who::le formulation was 
:leerned preferable to the federal rule. 

608 Evidence of Character for TruthfUlness or 
Untt'uthfulness - The proposed rule generally follow8 the federal 
formulation, remaining consistent with N.J .Ev1d. R. 47. 

609 - Impeachment by Evidence of Crime - There is no 
present New Jersey rule, but rather a statute ~ 2A:81-12, 
which was interpreted by State v. Sands. For completeness, the 
substance of that statute is followed by this rule and the federal 
formulation is rejected in favor of ~, which is intended to be 
incorporated into the rule by its reference to the judge' s 
discretion. The proposed rule, by its silence on the subject, 
follows New Jersey case la.w and rejects t.he contrary provision of 
the federal rule respecting the inadmissibility for impeachment 
purposes of a convIction pending appeal. 

610 - ReligiOUS Beliefs or Opinions - There is no present 
New Jersey rule othQr than the priVilege of N.J.S.A. 2A:B4A-24 
(reiterated by present Rule 30 and proposed Rule 512). The 
proposed rule follows the federal rule and is not inconsistent with 
the privilege. 

611 - Mode and Order of Interroqation and presentation ­
The proposed rule follows the federal rule almost verbatim. While 
there Is nO New Jersey analogue, the provisions of the proposed 
rule follow accepted New Jersey practice. 

612 - WrIting Used to Refresh Recollection - While there 
is no present New Jersey rule, the proposed rule is consistent with 
New Jersey practice. It generally follows the federal rule but 
ami ts the Jenc);s Act reference (whose substance is covered by 
R.3:l7). makes clear that the writ-Jng used to refresh recollection 
ha.s no substantive evidential import, omits the reference to 
preservation of excised portions (covered by R. 1:7-3), and omits 
the reference to sanctions (covered by variou5 rules of practice). 

613 - Prior Statements of Witnesses - The proposed rule 
generally follows both the federal and state analogues. 

614 - calling and Interrogation of Witnesses by JUdqe ­
The proposed rule generally follows the federal rule. While there 
is no New Jersey analogue, the rule comports with present New 
Jersey practice. 

615 - Sequestration of Wit.nesses - While there is no 
present New Jersey evidence rule, there 18 a body of New Jersey 
case law on the subject. For purpo:ses of completeness, the 
proposed rule merely cross-references to that body of law, thus 
rejecting the federal formulation. 

ARTICLE VII --OPINIONS AND EXPERT TESTIMONY 

701 - Opinion Testimony of Law Wltnelis 
702 - Testimony by Experts 
703 - Bases of Opinion by Experts 
704 - opinIon on Ultimate Issue 
705 - Discloaure of Facts or Data Underlying Expert 

Opinion 

The text of these proposed. rules is substantially the 
same a8 both their New Jersey and federal analogues. only 
clQ~ifying lanqu8ge changes have been made as well 4S those format 
changes necessary to confon to the federal rulf!!!8. Note that 

proposed 704 rejects the recfmt amendment oC (e:deral analogue 
bdcring on expert from testifying on the mental state of defendant 
in a criminal case. 

706 - Court Appointed Expert.§. - Federal rule 106 was not 
adopted since the subject 1s well-covered both by New Jersey case 
law and rules of practice. There J.s no New Jersey evidence rule 
analogue. 

ARTICLE VII I --HEARSAy 

801 - Definitions - The proposed. rule defines six terms: 
statement, declarant, hearsay, business, writing and public 
otficial. The definitions of the first three make no change in the 
present New Jersey analoqueB. The definition of "business" follows 
the New Jersey analogue which, unlUC:Q the federal rule, includes 
governmental agencies. The definition of "writ.ing" substantially 
broadens the form of expression included thereby. The definition 
of "public officlal" has been broadened to include federal 
officials. The omission of officials of the federal government 
from the definition in Rule 62(3) appears to have been a.n oversight 
since Rule 63 (15) as init.ially proposed included public officials 
of the United States as well as state officials. 

802 - Hearsay Rule - The formulation of the proposed rule 
follows the federal rule, broadening the New Jersey analogue by 
excepting not only hearsay exceptions provided for by rules of 
evidence but also those prOVided for by law generally. 

803 - nearsay Exceptions Not Dependent on Declarant· s 
Unavailability. As a general matter, the proposed rule, together 
... ith propo.ed Rule 804. repre.ents a significant format change in 
the rules and something of a format Change from the federal rules 
4S well. First, these rules separate exceptions which are not 
dependent on unavailability (RUle 803) and those which are (Rule 
804), a formal distinction not made by present Rule 63, which 
Collects all exceptlons~ secondly, 803(a) and 803(b)(prior 
statements of witnessGS and atatellent by party-opponent.s) aro 
treated differently from tho federal rules. The federal rules do 
not consider these statements as hearsay, but rather expressly 
excludes them from the hearsay definition (Federal rule 80l{d). 
The New Jersey rules continue to regard such statements as 
exceptions to the hearsay rule rather than ill8 exclusions from it. 
In order to maintain parallelism with federal enumeration, these 
two types of statements were designated as 803(a) and (b), 
respectively. All other hearsay exceptions not dependent on 
unavailability are grouped together in Rule 803(c) in the same 
order as in the federal rule 803 • 

803(80) - Prior Statements - The proposed rule makes no 
substantial change in the analogous New Jersey source rules, which 
are here reorganized. Subsection (1), dealing wiLh the substantive 
use ot prior inconsistent statements, i8 broader than the federal 
rule, which admits such statement sonly if thoy were made under 
oat.h. 

OO](b)~ Statements - Tho propoaed rule makes no 
substantial change in the 4nelogous New Jersey sou.cce rules which 
are here reorganized._ 

.l9-.11cJ _ - Hearsay Exceptions Not De.e.endent on 
Una.vallabl~ 

(c) (I) - Present Sense Impre-!sion - The propoSed 
rule includes elements of both the analogous federal and state 
rule, adding to the latter the provision for admissibility of c1 
statement made illDledlately after the observation if the declarant 
had no opportunity to deliberate or fabricate. This is the 
standard employed by the excited utterance rule AS well. 

(C) (2) - ExcIted Utterances - The proposed rule 
follows the federal fOrJllulatlon with no Bubatantial change in the 
New Jersey rule. 

W-( J) - Then EXisting Mental, Emotional or Physical 
Condition - The proposed rule follow8 the federal formulation with 
little SUbstantial change in but considerable streamlining of the 
present New Jersey Rule. This rules, however, does add the 
provision respecting 4 declarant's will for the purpoae of prOVing 
prob«lble inten~. 

ic) (4) Statements for Purposes of Medical 
Diagnosis or Treatment. The proposed rule follows the federal 
formulation, SUbstantially streamlining the present New Jersey rule 
with one change 1n substance. The present rule reqUires the 
statement to be AUlde to a physician. In light of present-day 
medical practice, that restriction was deemed too narrow and was 
consequently deleted. Statements made in good faith to anyone for 
purposes of diagnosis and treat.ent are inclUded in the exception. 

(C)(S) - Recorded ReCOllection - The proposed rule 
Is substantially the sa_ as both the state and federal analogues. 
but adds to th.e state rule the provision permitting exclUSion of 
the statement if made in circumsta.nces indicating- that it i8 not 
reliable. 

(e) (6) - RecQrds of RegUlarly Conducted ActIVity ­
ThG proposed rule combines provisions of both the federal and 
present New Jersey rule. Added to the present New Jersey rule ill 
the provision that the record not only be made in the regular 
course of business but that it also be the regular practice of tho 
business to JRake tho record. Also added is the provision 
permitting adllliss!on of opinions and diagnoses contaJned in 
business records subject to Rule 808, A new provision hereafter 
referred to. aecords prepared In anticipation of litigation are 
not expres8ly excluded 8S a cla.8; that fact of preparation goe8 to 
th8 issue of trustworthiness. Unlike the federal rule, the rule 
continues to include government records. It alISO rejects the 
federal ~equlre.ent that the record fAust be introduced by its 
cU8todian or other qualified purpose. Thus the present New Jersey 

..
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l~Jl.L,- Absence of an entry in records of regularly 
conduc~q dctivi!'y - The only change the proposed rule ma.k.es in the 
peRRon!. Now .lorsov J::'ulo IR tho oddltLon of the nxpro6R prov181on 
~,(lL'IllILllIIY (l)U:lUHLuli oj Lhu uvLu\lllcO if Lho IJtJun:t1l1 ul Ill'unu•• LLull 

or ot.hec ci.ccumstances indicate that the inference of nonoccurrence 
is not trustworthy. 

1£L1!l-:.... Public Records, Reports dnd Findings ­,f 

'rhe (.IL'oposed rule follows the present New Jersey rule, rejecting 
two key provisions at the federal rule. First, the federal rule 
excludes from criminal cases statements of observations by law 
enforcement personnel. The proposed rule does not. Second, the 
federal rule includes, except against the accused in criminal 
cases, .. factual findings resul ting from an investigation. to The 
proposed rule permits only "statistical findings" but in both civIl 
and criminal cases. 

{c) (91 - Records of Vital Statistics - The proposed 
rule follows the federal formulation, replacing present New Jersey 
Rule 63(16), which was intended, although not expressly so stated, 
as a "vital statistic" rule. No change in practice is intended. 

(c)(IO) - Absence of Public Record or Entry - The 
proposed rule follows the federal formulation, odding to the 
present New Jersey rule the express provision that the failure to 
discover an official record is adrl1saible to prove not only the 
non-existence of the record itself but also the nonoccurrence or 
nonexistence of the fact not recorded. 

Cc)!ll) - Records of Religious Organizations - The 
proposed rule folloWB the federal rule. There is no New Jersey 
analogue. Thus religious records may be admi88ible, if otherwise 
reliable, even if the information was not provided by a person in 
the regular course of that person' s business. 

1Eill~arriage, Baptismal and Other Records ­
The proposed rule follows the federal rule, enlarging the present 
New Jersey rule, which includes only marriage certificates. 

i..£l1.!.-3) - Family~ - The proposed rule, 
admitt.ing family records contained in Bible, genealogies, 
inscriptions and t.he like, follows the federal rule. There 1s no 
New Jersey ftnalogue 

(c) (14) - Records of Documents Affecting an Interest 
in property - _ The proposed rule follows the federal formulation, 
making no substantial change in the New Jersey rule. 

(c) (IS) - Statements ~ln Documents Affecting an 
Interest in Property - The proposed rule follow. the federal 
formulation, making no substantial change in the New Jersey rule. 

~!§..L----= Statements in Ancient Documents - The 
proposed rule follows the federal formulation, substituting a 30­
year period for the federal rule's 20-year period. Although there 
is no New Jersey analogue, New Jersey has followed the 30-year 
common-law rule on ancient documents. Hence no practice change 1s 
made. 

(c) (17 I - Markel Reports, Commercial Publications ­
The proposed rule follows the federal formulation, broadening the 
present New Jersey rule by including cODUDercial publications relied 
on by the general public, not just by persons engaged in a 
particular field. 

(cHI8] - Learned Treatises - The proposed rule 
follows the federal rule, addinq the proviso respecting the display 
of gra.phics to the jury. There is no New Jersey analogue. Hence 
this rule changes New Jersey practice by adJaitting - learned 
treatises established as authoritative even if not so acknowledged 
by an expert witness on cross-examination. 

t£l.i..!1...L..=ReputCltion of Personal or Family History ­
The proposed rule follows the federal forllulation, modifying the 

present New Jersey rule by el1minatinq the requirement of Rule 
1• .1 ('/.") (t.') thnt. til') I'H,'lIon whu",. II J Atul'V I" 'nllutl pnJVtnJ lin 
.. resident In the communi ty at the tIme of lhe repulaLion." 

1El1l.Q.~. Reputation of Boundaries or General 
History - The proposed rule follows the federal forlDulation, making 
no substantial change in the present New Jersey rule. 

W __t~l.l" __~~Hl OU lU---.!LI.~I'..~.lI.c:):..!-'_L - 'J'ho prulJOluHJ
rule follows the federal rule with no substantial change 1n the 
present New Jersey rule. 

i£1 (221 - JUdgment of Previous Conviction of Crime ­
The proposed rule follows the present New Jersey rule, rejecting 

t.he federal provision which permits substantive use of prior 
convictions in criminal cases as well 4S civil cases to prove facts 
assent-ial t,o the judgnroent. 

illllJ-L-- JUdgments as to Personal, Family or 
General .. History - The proposed rule follows the federal 
formulation. Although there is no New Jersey analogue, the rule 
follows the common~" law exception recognized by case law in this 
jurisdJctlon. 

1~ t~.!L·~ Other Exceptions - The federal rule 1s not 
propvS~d. 

l£JJ~ - Statement Against _Interest - . The proposed 
rule genej:a11y follows the present New Jersey rule but deletes, as 
imprecise, the phrase "social Interest, II which is not included in 
the federal rule. The proposed rule rejects the federal provision 
which conditions admissibility on unavailability and olso rejects 

the federal requirement of corroborating circumstances indicat.ing 
trustworthiness of stat.ements against penal interest made by 
another which exculpate the accused in a criminal case. 

i£U~_~L__ ""':'=""_ Judgments Against. __Persons Ent!..!:.~_!£ 
Indemnity __ ~:-The proposed rule makes no substantial change in the 
present New Jersey rule. There is no federal analogue. 

804 - Hearsay Exceptions: Declarant Undvailable 

~efinition of .Unavailable - The proposed rule 
is an amalgam of the federal and present New ,Jersey rules. 
Paragraphs (1), (2). and (3) general I y follow the formulat.ion of 
the federal rule wi thout substantial change 1n New Jersey pract.ice. 
Paragraph (4) modifies both federal and state prac.:tice by limiting 
the requirement that depositions first be taken or be attempted to 
be taken to 804(b)(4) and (7) only (personal and family history and 
voter statements). Paragraph (5) is included to implement the 
requirements respectinq the admissibility of a statement by a child 
of sexual conduct under 804(b) (8) (pL'etient. 63( 33». 

illJ.lL-..::" Testimony in Prior Proceedinqs- The 
propos-ed rule follows the federal formulation, differing,. however, 
in some respects both from that rule and the present New Jersey 
rule in format and substance. Subsection fA) applies to testimony 
against a party who was a party to the prior proceeding. Such 
testimony Is admissible if the party had the same motive and 
opportunity to develop t.he testimony in the prior case as in the 

instant case. Subsection (B) applies to testimony against a party 
who was not a party to the prior action, Such evidence is limited 
to civil actions and, in criminal actions, only if offered by the 
defendant. The criterion of similarity of motive and opportunity 
to develop is the same even though they may be moli ve and 
opportunity of different persons. The requirement of "predecessor 
in interest" of both the federal and state rule is not retained. 
The rule applies to depositions as well as trial t.estimony but 
exclUdes prior testimony of expert wi tnesses if 5 1mi lar experts are 
available, subject to exceptions. 

illi.lL- Statement Under Belief of Impending Death ­
The proposed rule, applicable to all crIminal cases, follows the 

present New Jersey rule, rejecting the federal rule, which applies 
only to homicide cases but also to ciVil cases and also applies if 
the declarant survives. Statements by deceased declarantB are 
admissible in civil cases under 804(b)(6), which follows N.J. Evid. 
~ 63(32). 

1.!tlJ1l- - SLdtement ~inst. lnteres~_- Adopt.ed in 
t.hese proposed rules as 803(c) (25) (unavailability not required). 

_1....~_Ll!L~_Statement_of Personal or Family History­
The proposed rule follows the formulation of the federal rule, 
making no substantial change in present Rule 63(24), It modifies 
present Rule 63(25), however, by eliminating the requirement of 
unavailability ot both declarants. 

proposed. 
ill~_other exceptions _ 'l'he feue,fdl ,cu1e is not 

l!!.l1ll....._=-__ Trustwo£~_btatement __!!.i.. ~ceased 

Declarants The proposed rule, applicable to civil cases only, 
follows the present New Jersey rule. There is no direct federal 
analogue. See note to proposed 804(b} (2), supra. 

(bl (7) - Voters' Stdt.emenls - The pl.oposed rule 
follows the present New Jersey rule adding the notice requirement 
of Rule 807. There is no federal analogue. 

l!U..i!!-) - Statements E.Y_~Chlld Co~cerning Sexual 
Act~lli - There is no federal analogue. The proposed rule makes 
several important changes in present Rule 63( 33). It makes its 
provisions applicable to all types of proceedings. It Substitutes 
t.he phrase "tender years" for the strict 12-year old stipulat.ion. 
It does permit the hearsay admission if the declarant is able to 
testify fully and cogently. It permits t.he statement of other 
declarants who are physically available only if an adverse party 
who 80 requests has the oppol:tunity to question t.he child. It 
clarifies the general standards of a.dmissibility. FInally, it 
peraits the adverso party to introduce other parts at the statement 
a.nd other relevant statements made by the child. 

805 - Hearsay Within Hearsay - The proposed l"ul e follows 
the presentNew Jersey rule, which is consistent with the federal 
rule. 

806 - .. of.Oe(;larant-Attacking afi(1~!l~_.£~stibl!.!.1.Y
The proposed rule follows the formulation of the federal rue 

adding to the present state rule the prOVision, cont>ist.ent with 
current state practice, that if the pdrty against whom a hearsay 
statement has been admitted calls the declara.nt cUi a witness, he 
may examine the declarant as if uncler cross-exdmindtlon. 

801 - Discretion of the JUdge. t.o Exclud~~~ 
Certain Exceptions The proposed rule follows the present New 
Jersey rule which requires advance notice of an int.ention tJo offer 
hearsay admissible under certain designd.l~d exceptions. There is 
no direct federal analogue. 

808 - Included Expert Opinion - The proposed ilL'ovision 
appears in neither the federal nor the New Jersey euless. [t 

permits the admission of included expert hearsay under c1esignat.ed 
indicia of trust.worthiness. 

ARTICLE IX - AUTHEN1'ICATION M!!!. l1l~N~'l~lC"!.!!(j.!' 

901 - ,l·wguir:ement of Authenticdt.lon OL. liJ~Jl~!...!.~~hl0li •••4.':;1The proposed rule makes no substantial change in t.he present New 
Jersey rule, rejecting the detailed formulation ot the federal 
rule. 
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902	 - Self-Authentication - While the proposed rulelcatlng follows federal formulation and format, it makes little substantial
ade	 by change in the New Jersey rules. Note, however, that following the 

federal rule, the categories of newspapers and periodicals, trade 
inscriptions and the like, acknowledged documents, commercial

led	 to paper and statutorily presumed authenticity have been added.
Tilihe 

l'..Ql.~~!:...-1._!!!5>'!!y"'-~_Subs£f'lbing ~H._~_s~".l!...n.nece~~,~!'y - The 
PI'opofJlul rulu (0) lowR t.hH (Hdural ronllulllllolI, lllllkluoJ 
l:'uLmlLlnllal change in lhu prU1HJuL Hew Ju,Ctwy .cule. 

ed rule	 ARTICLE X- CONTENTS OF WRITINGS AND PHOTOGRAPHS 
rules. 

lion of lbol - Definitions - The proposed rule follows the 
actice. federal format and formulation with no substantial change in New 
Imiting Jersey sources. 
Ipted to 
.ory and 1002 - Requirement of Origina.! - The proposed rule 
ent t.he follows the federal format with no substantial change in the 
a child present New Jersey rule. 

1003 - Admissibi!.!!1 of OupliGdle5 - The proposed rulQ 
- The follows Ul@ federal rule. There ia no New Jers@y analogue. and t.ho 

lowever, 
Jersey provision that a duplicate- is Gdmi5sible as an original under the 

circumstanc99 specif Led in the rule.:st.im.ony 
Such 

ive and 1004 - Admissibility of Other Evidence of Contents - The 

In the proposed rule follows the federal formulation with no substantial 
change in the present New Jersey rule other than eliminating the 

a party preference for written secondary sources over oral tesLlmony.
limited 

d by the IUU", J'ullllt~ II~'("I)IIIR 'J'hu l'n .... u1Cl.1 "III" r,.II.,wn lhn 
ortunity fedoral tormuiaL.Lon wilh-no· 6uuslanLial chanyu ill lhu ~!"OIJOHl Nuw 
ive and Jersey rule. 
d9ceS90r 
gtalned. 1006 ~ Summaries - The proposed rule follows the federal 
rn.any but	 rule, eliminating from the present New Jersey rule the requirement 
)erts are	 tha.t the underlying data be routinely produced in court. This rule 

requires only that thgy be lIade Avoilable dnd produced in court 
only when ordered. 

g Dt:!dth ­
lows t.he 1007 - Testimony of Written AdmissJon of Party - The 

1 applies proposed rulQ follows the federal rule with no SUbstantial chdnge 
?plies if in the New Jersey rule. 
ants	 are 
.J. Evict. 1008 - Functions of Judge and J!!IT - The proposed rule 

follows the federal formulation with no substantial change in the 
present New Jersey rule. 

lopted in 
:JUiced) . ARTICLE X1- MISCELLANEOUS RULES 

~i5tory 1101 - Applicability of Rules - The federal rule la not 
~a.l rule, proposed for adoption as it overlaps proposed Rule 101. 
modi! les 

[amant of 1102 - Amendment of Rules - The federa.l rule is not 
proposed for adoption. See N.J.S.A. 2A:84A 33, at 8e~ 

lJ.e is not 1103 - Citation of Rules - Tnc proposed rule i8 based on 
the federal rule, prOViding an approved citation form. 

Deceased 
ses only,
 
t federal ANALYSIS OF SiGNIFICANT RUl.E CHANGES
 

)sed rule
 
'quirement
 

ny :;exual 
'ule makes 
makes its This analysis summari.-:es the principal changes In the Rules
 
Ibstitutes of Evidence proposed in the June 1991 Report. of the New Jersey
 
.pulation. Supreme Court Committee on the Rules of Evidence. 1 will also
 
a able to diacuaa significant comparisons with the Federal Rules of
 
of othel:" Evidence.
 

![se party
 
hihl. It
 In many respects the proposed rules closely reflect the 

present state of New Jersey $vidence law, but th~y have been
 
statement
 
nally, It. 

organized and nuatbered according to the federal format. OveI'a11, 
where differences exist subst4otively, the proposed rules are 
more akin to our present law th~n to the Federal Rules of 

e follows Evidence. Previous danendments to the 1967 New Jersey evidence 
,e federal rules, such 8,S to Rule 63( 1) (a) (prior inconsistent statements) 

and Rule 56(2) (expert opinion), incorporated sOllle concepts taken 
from the federal rules, and to a large extent the similarities in 

~clarant ­ the present New Jersey rules and the federal rules are far more 
deral rue pervasive than their differences. It should be remembered that 
t.ent	 with the New Jersey evidence rules, adopted in 1967, and the federal 
a hearsay rulHo, ndoiltotJ 111 191:i, dnrlvtld, in tJlffonml (Juyl'lJOR, f.-om tho 
toess, he 19~3	 Uniform Nules of Evidence. 

The following comments deal with si9nif 1cant di f ferences 
~nce under froot the federal rules and changes and additions to the 1967 New 
~ntNiW Jersey Rules of Evidence as amended to date, which are contained 
n t.o offer in the rules proposed in the committee's June 1991 Report. 

There is 
1. Prior inconsistent statements of a non-party witness. 

prov.Jsion In proposed Rule 803(a) (1) and Rule 607, we retain existing 
leSS. It provisions of N.J.Evid.R. 63(1)(.) and N.J.Evid.R. 20. These 
desiqnat.ed rules had been amended----m 1982, with 63nTIafborrowing a small 

part of the concept contained in federal Rule 801 (d)(l)(A). 
However, we then adopted a much broader rule than the federal 
rule, retaining the original form of the 1967 version of 63(1~{a) 

i .I. ...11l.1ou
cesentNew 
tl8 federa.l 

to admit for 6ubl:itantive Ul:ie a prioLo i.nconsistent sLaLement 01 a 
non-party witness made in any form so long as the witness was not 
called by t.he party offering the extra-judicial statement. The 
federal rule limits the substantive use of prior inconsistent. 
statemenl6 to those made under oath at a trial. hearing, 
deposition or other proceeding, no matter which party offers t.he 
prior statement.. Under our proposed Rule 803(a)(1), a prior 
inconsistent statement. made by a party's own witness can be used 
BubstanLlve1y only if 1t waH mudo undor (laLh or In wrJLllly moUu 
or signed by the declllranl, 01.' ls contaIned. in a sound recording. 

In amending Rule b3(t)(a) in 1982 it was felt that the 
requirement that the prior inconsistent statement be made under 
oath was too narrow and limiting. A sound recording or written 
record made or signed by the declarant was deemed of sufficient 
reliability for the purpose, and a statement In any form, even an 
informal verbal statement, made in circumstances indicating 
rel iabili ty, should suf t ice as to another party's wi tness, since 
the witness can, in t.estimony, deny or explain the extra-judicial 
statement. 

ThUS, the Comm1tte~ felt t.h4t our rule i.::s dud has b~Qn a 
bet ter rulg than its federal (;ounlex·pdl:-t. 

2. Attacking the cl.-edibllity of a witness by a prior 
incons istent statement. 

Under N.J.Evid.R. 20, a party calling a witness may not 
neutralize his testimony by a prior inconsistent statement unless 
the statement is in a form admissible under Rule 63( 1) (a) or the 
judge finds that the party calling the witness was surprised by 
his testimony. This reflects to some extent t.he common law 
"voucher" prinCiple. This rule is continued in proposed Rule 
601. It is narrower than federal rule 607 which permits thQ 
credibility of a witness to be attacked by any party, including 
the party w.ho called the witness, without limitation on the use 
of prior inconsistent statements for the purpose, Whether the 
narx-ower New J@rsey rule is beater may be debated, A broader 
rule was propos8d in the 1963 Report of the New Jer:3ey Supreme 
Court committee on Evidence (lI~il63 Re.l2Q..£i") but was rejected. 
See also a proposed amendment to Fed. R. Evid. 607 that would 
impose stricter condition5 for admissionOtaprior inconsistent 
statement offered by the party calling the witness. A.B.A. 
Section of Litigation, Proposed Amendments Le the Federal Rules 
of Evidence (1985) at p. 75. 

Our Conunittee adhered to the present tOI.'m ot Rule 20, 
as it waa broadened somewhat in 1982 to admit statements under 
oath, sound recordings or wrJtiogs as in 63(1)(a) tor this 
purpose. This modification of Rule 20 produced a comfortable 
compromlse. 

3. supporti~_the_Ered~U~wi toess by character 
~idence. 

~.J.Eyid....!... 20, d~ adoptad in 1967, provided t.hat "[nlo 
evidence to BupporL the credibiJ fty of a wi tness shall be 
admitted except to meet a charge of recent fabrication of 
testimony." Evidence ot a witness' trail of character for 
truthfulness could not be offered generally unless the 
credibility of the witness had f11'st been attacked. See The i963 
Report at 64.	 - - ­

The provision of N. J. Evid. R. 20 referz·ed to above was 
literally too rest.clctlvesTiicecorroborating evjdence is 
frequently introduced which has the incidental effect of 
liupportlng the credibility of a witness. Thus, when N. J. Evid. 
!h 20 was dmended in 1982, that sentence was revised to provide 
that "a prior consistent statement" of the witne55 could not be 
admitted to support his credibility except t.o meet an express or 
implied charge of recent fabrication (and except as otherwise 
provided by law, ~~~ the fresh complaint rule and prior 
identifi~atlon testimony under N. J. Evld. R. &3(1)(c)). 
Unfortunately, this amemJment was givena--broader reading t.han 
intended. See State v. Frost, 242 N. J. Super. 601, 613 (App. 
Oiv. 1990); Cogdell v. Brown, 220 ~~ Super. 330, 336 (Law Oi\l. 
1981). Relevant evidence wl'tich incidenta.lly supports the 
credibility of a witness is always admissible, but evidence of 
the wi lness' truthful character could not be offered unless the 
witness' credibility was firat attacked. StaLe v. Johnson, 216 
~.Super~ 588, 605-607 (App. Div. 1987). 

While lhe provisions of N.. J. ,Evid. __ R. 20 have Oeen 
into proposed Rule60)-:-asdTScussedincorporated above, the 

prior history of ~~Evid. R. 20 reqUires a change in proposed 
Rule 608 to provIde that evidence of truthful character of a 
witness cannot be otfered unless t.he characler of the witness for 
truthfulness has been attacked by opin.1on or reputation evidence 
or otherwise. This is not intended to al ter the right of an 
accused. in a criminCll case to offer c:haract.er evidence t.ending to 
rebut the likelihood that he would c;ommit d crime. This 
am.endment will clarify the confusion in interpreting N.J Evict. R. 
20 and is consistent with Fed. Evid. R. 608(a) as well as the 
intent of N. ,J. Evid. R. 20 as adopt&<r""in 1961 and New Jersey 
practice prior-io the 1982 amendment of that rule. 

4. Public__~QrdsL._.!..~,Qozt.sl and !}nd!..!l:Cj~. 

Proposed Rule 803(c) (8) retains the provisions of 
N.J .Evid.R" 63( 15) (b) and rejects the pcovisions of fedenll Rul~ 

803(8}(C) which are broader in scope (except as to evidence 
offered against an accuseci in criminal cdses). The Committee 
also retained the present design of the 1967 Nt:!w Jersey rules by 
includIng regularly conduct.ed act i v 1tj~~ of yoveinmental agencies 
in the business record rule, 803(C) (&), 09finin9 business in Rule 
BOl(d) to lnclude "activities of governmental agencies." as in 

~~j ~ .e	 .----1 
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!'i.J.Evid.R. 62(5). Thus, in Rul •• B03(c)(6) and B03(c)(B) we
 
have retained the pattern of our present rules, 63 (13) and
 
63( 15), maintaining two rules through which governmental records
 

may be introduced in evidence. See State v. Matulewicz, 101 N.J.
 
27 (1985). The federal rules do not expressly include - ­

governmental activity within the definit.ion of business contained
 
in federal Rule 803(6}. However, busines8 records of government
 
agencies are generally admissible under federal Rule BOJ (8) •
 

The principal difference between our proposed Rule 803(c) (8) 
and federal Rule '803(8) is that we continue N.J.Evid.R. 63(15)'8 
limitation on the admissibility of findings 1n governmental 
investigations to "statistical" findings. Under the federal 
counterpart, Rule 803(8)(C), records, reports, statements or data 
compilations of public offices or agencies containing "factual 
findings resulting from an investigation made pursuant. to 
authority granted by law, II derived from trustworthy sources and 
circumstances, are admissible in civil cases and against the 
government in criminal cases. Thus, proposed Rule 803 (c) (8), 
like N.J.. Evld.R.. 63( 15), is narrower than the business record 
nlln,-';I-llrll;ny~n"ll'vu no nnpn'·/llu puqlunn uulnl1J1 hnlntlullnd In l.ho 
direction of Lhe federal rule. This was not proposed by the 
committee but is a matter for the Supreme Court'5 consideration. See 
Matu1ewicz, supra, in which the Court referred to the provisions 
of N.J.Evid.R. 63(15) which seem to exclude conclusions and 
opinions rather than observations or statistical findings as a 
llproblellatic exclusionary limita.tion. n 101 N.J. at 32. 
Sculpting a rule that secures the benefits of90vernmental 
Agencies I investigations while rejecting the impurities and 
disadvantages of such evidence is 8. difficult task. See Comment 
on Rule 803(c)(8) in the committee's Report, referring to 
conflicts in federal decisions on the admissibility of opinions 
and conclusions in investigative records and evaluative reports. 

5. Exclusion of expert opinion in otherwise admissible
 
hearsay.
 

Proposed Rule 80B is a new rule not found in the current New 
Jersey or the Federal Rules of Evidence. It requires that expert 
opinion of a declarant who is not produced 4S a witness at trial 
be excludad from hearsay, such aB busineaa records, unless the 
clrcul1lstancQs in which the opinion WG5 rendered, including 
motive, interest, cont.emplation of litigation, c;ompleKity of the 
subject. matter. and liltelihooa of accuracy, tend to est.ablish the 
trustworthiness of the opinion. 

As an example, this rule would allow t.he exclusion of an 
opinion contained 1n a hospital record of a patient. admitted for 
the treatment of cancer that the cause of cancer was a traumatic 
injury suffered in an auto accident, then in litigation. unless 
the medical expert is produced a8 a witness subject to cross­
examination. The rule incorporates principles expressed in State 
v. Matulewicz, 101 ~ 27, 30 (1985), holding that the - ­
admissibility of a State chemist's laboratory report identifying 
A substance as mariju4na would depend on the method and 
circumstances involved in the report's preparation, the 
complexity or routine nature of the analysis, the degree of 
objectivity or subjectiVity involved, the motive for 
untrustworthiness, and the duty of the aeclarant to be accurate 
and reliable. 

This rUle has been developing over time. See State v. 
Martorelli, 136 N.J.Super. 449 (App. Div. 1975), ce~nied, 
69 !id..c 445 (1976) (blood alcohol report in hospital record) and 
dicta in Gunter v. Fischer scicmtific Am9rlcan, 193 N.J .Super. 
~694 (App. DIv. 1984) and L8:zoricJC v. Brown, 195~super. 
444, 451 lApp. Div. 19B4). Notwithstandin9 the complexity of the 
condition which is the subject of the expert opinion, many 
records containing such opinions, particularly hospital records, 
are routinely admitted without objection. However, where the 
conclusion expressed is a matter of dispute, and may be critical 
to the outcome of the case, jUdges should be aware of their 
discretion to exclude opinions of questionable trustworthiness 
unless the expert 1s produced as 8 ",itness. The rule is intended 
to embody principles found in ca.se law and recognized by other 
authorities. See McCormick on Evidence (Cleary 2d ed. 1972), 
5313 at 732; 4 Weinstein's Evidence, par. B03(6)[06J. 803-199 to 
201 (1988). 

6. Presumptions in civil cases. 

The presumption provisions of proposed Rule 301 generally 
follOW its federal counterpart and existing New Jersey law. The 
COllllllittee <:oneidered adopting the "Morgan view" which wae 
incorporated in Rule 301 of the Uniform RUles of Evidence (1974). 
and was proposed to the United states Supreme Court by its 
Advisory Committee on Rules of Evidence, namely, that a 
prep.wnption should not disappear in the face of evidence on the 
subject as in the classical "Thayer view," but should serve to 
shift the burden of persuasion to the party against whom the 
presumption operates. E.M. Morgan, "Instructing the Jury Upon 
presumptions and Burden of Proof," 47 Harv. L. Rev. 59, 83 
(1933). That position was rejected by our Committee and is 
expressly reject.ed by federal Rule 301 as adopted by Congress. 
By contrast, the California Evidence Code, successfully or not 
divides all presumptions into those which affect the burden of 
producing evidence (5603) and those which affect the burden of 
proof, i.e .., persuasion (5605), and undertakes the task of 
allocatIng" 4 number of existing presumptions to one or the other 
of these categorIes. The New York Stilts Law Revision Commission, 
in its 1982 Proposed Code of Evidence, recommended adoption of 
the "Morgan" view, shifting the burden of oersuasion to the party 

against whom the presumption operated. S302, at 24 (West. Pub. 
Co.). But the C?mmittee recognized that no one rule can ideally 
give the approprJ.ate effect to all presumptions. ~ at 26. 

The large number and variety of presumptions, their 
different purposes. and the differing probative force of the 
factual inferences on which they are based make it difficult to 
provide comfortably in one rule tor all eventual! t.ies. For 
example, the presumption that a driver is the agent of a motor 
vehicle I s owner may serve a purpose in the absence of any 
evidence on the subject. but in many circumstances it may be a 
highly unlikely inference. Should the presumption do more than 
shift the burden of producing evidence on the issue? It may be 
sufficient to provide, as in Rule 301, that the inferences that 
may be drawn from the evidence remain 1n the case, and to 
consider the presumed tact established from proof of the basic 
fact in the absence of contradictory evidence. 

1. Presumptions against the accused in criminal cases. 

Rule 303 is new. It deals with the effect of presumptions 
in criminal cases and incorporates principles of constitutional 
law enunciated in both federal and New Jersey cases. A proposed 
federal rule for presumptions in criminal casee was not adopted. 
The 1961 New Jersey rules did not contain a separate rule on the 
subject. As a result, N.J.Evid.R. 15 was adopted in 19B2 as 4 
stop-gap measure to assure that Rules 13 and 14 were not used 
ag4ins~ an accused in criminal cases by virtue of N.J.S. 2C: 1­
13(e). The Committee considers Rule 303 a useful addition to New 
Jersey law. 

B. The residual hearsay exception In federal rules 803(24) 
and B04Ib)(5). 

A significant difference between the Conunittee's Report and 
t.he federal rules i8 the rejection of residual exceptions to the 
hearsay rules contained in the federal enactment that permit 
notherll unspecified exceptions to the hearsay rules in limited. 
instances. A general rUle permitting any evidence rule to be 
"relaxed" in civil cases in the interest of jU8tice was proposed 
as Rule 2(4) in The 1963 Report, but it was not adopted. 

Federal Rules 803(24) and 804(b}(5) are identical and ""e 
carefUlly crafted to meet rare exceptional needs. Ironically,. 
residual exception was made part of Rule 803 (which applies 
whether or not the Qxt.ra-judicla.l declarant is available as a 
witness) as well 48 Rule 804, which conditions the admission of 
hearsay statements of declarants only when they are unavailable 
as witnesses. There should be no need .for ill residual exception 
in Rule B03 if the declarant 18 available as a witness. 

The federal residual exception rules contain strict criteria 
for admissibility in addition to advance notice to an adversary 
of an intention to introduce such hearsay evidence. The 
conjoined crit.eria for admissibility are; 

a.	 the statement 1s offered as evidence of 
a material fact; 

b.	 the Dt.atement is more probative on the 
;::~ia~~:~ any other evidence r04softably 

c.	 the interests of justice a.nd the general 
purposes of the evlaence rules will best 
be served by admission of the hearsay 
sta.tement; and, 

d.	 The statement is not covered by an 
express hearsay exception but has 
equivalent cirCUMstantial guarantees of 
trustworthiness. 

The federal courts have not been consistent in the 
application of these criteria, some being les8 8tric~ than 
others. One general problem is whether the rule can be applied 
to _datit a type of hoarsay which is governed by an express 
exception if the conditions of that exception havQ not been 
satiafiod. The terms of the rules sU9gest otherwise. Zenith 
Radio Corp. v. Matsushita Electric Indu.strial Co., Ltd.~ 
~ 1190, 1262-1263 (E.D. P". 19BO). but cf. Lloyd v. 
American Export Lines, Inc., 580 .E.:.2d 111i""(3dCir. 1978), cert. 
denied •• 439 ~ 969 (1979) (concu"rin9 opinion). 

In the search for truth there is often a gnaWing temptation 
to use some seemingly reliable evidence of a material tact in the 
absence of other probative evidence or which appears lIuperior to 
other available evidence on the issue. The case often used to 
prove the need for such a rule is Dallas County v. Commercial 
Union Assurance Co., Ltd., 286 E...:..2d 388 (5th Clr. 1961). The 
case WAS cited in The 1963 Report to support its relaxation 
proposal, and by the Report of Senate Committee on the Judiciary, 
In support of its amendment to add a residual exception rule to 
the proposed federal rules a 

The issue In the Dallas County case was whether the county 
courthouse tower collapsed because it WAS struck by lightning:, 
for which there was insurance coverage, or because of structural 
weakness and deterioration. There was evidence of charcoal and 
charred timbers present. However, the insurer offered in 
evidence an Article published 56 years earlier in a local 
newspaper describing a fIre in the courthouse while it was under 
construction. The court held that the article WAS admissible out 
of necessity as trustworthy hearsay, consistent with the 
rationale of the ancient document exception, but not admitted 4e 
such nor as a business record. 

The federal rule is not AS broad as Rule 2 (4) proposed In
 
The 1963 Report, and does require warning to an adverSAry In
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advance of triAl, a cORdi tion not contained 1n proposed Rule 
2 (. ). Advance notice to an adversary tends to reduce the fear of 
uncertainty that unspecified exceptions enqender.The Supreme Court 
_y wish to consider the po88ibility that within a state eystea 
greater discipline may be ex,ercleed to apply the cr1terla of the 
rule aore strictly than 1n the far-flung federal court Byst••• 

9. State••nts of a child concerning sexual activity. 

Rule 804(b)(8) askes significant changes in N.J.Evid.R. 
6)(33} which was adopted in 1989 pursuant to aut.hority of Jolnt 
Re.olution No.4, 1989, following principles announced in ~ 
v, D.R., 109 N,J. 348 (1988). TIle Co_ittee'S proposed rule is 
consiatent wit'h'i3.R. 's holding, but it contains ill.portant 
differences: (a)'Tt limits the rule to statements of a child who 
is unavailable aa a witness or ca.nnot g1ve fUll and cogent 
testiaonYi (b) the child JIlust be of "tender years" rather than 
under 12 years of age: (e) the rule 1a not limited to criminal 
actIons but .ay be applied in all actions and proceedings; and 
(d) It contains IIOre d.tailed criteria for admISsibility of the
 
out-of-court stat....nt.
 

Thus, the rule narrows ".J .Evid.R. 63(33) by excluding
 
hearsay state_Bnts of on oYllilillble witness who 1s able to give
 
full And cogent testlaony concernin9 the Bubstance of ene
 
stat.Hnt (see Rule 804(5)), since there is no need for such
 
hearsay to be used 8ubstantlvely in such CAses, as distinguished 
frca its use a. a fresh complaint when appropriate. But it 
broad.ns N.J.Evid.R. 63(33) to aake it applioable to all 
proceeding8, clvil as well as criminal. 

'1'he~e ill no Federal Rule of Evidence on this sUbject. 

10. Inadmissibility of plea dilculslons and withdrawn
 
Quilty pleA., Gnd related stat".ont•.
 

Rule 410 Qienerally follows Fed.R.Evid. 410 and cont.ains 
provillionls not present In our current rules of evidence. It 
protects &9ainBt the use of 9ullty pleas that. have been withdrawn 
Ilnd stat8118nt8 ..de in tho f;ourae of the plea proceeding A8 well 
as during plea n.gotlatlons if a gUilty plea was not effectively 
conB~ted. If adopted, it would supersede the holding 1n State 
v. Boyle, 198 N.J.Super. 64, 69-73 (App. Div. 1984). The rii'IeTs 
conlliatent with H.J.Evid.R. 52(2) (evidence that defendant 
offereel to plead guIlty to a lesser offense or upon terms is 
1n&<I8Iisslble against him in tbat. criminal proceeding) and State 
v. Boone, 66 II.J. 38 (1'7"), but it covers lIore ground. Thia i8 
ilPrOtiiCtlve rule sillllar to but broader than Rule 52 (2) as 
originally proposed in The i963 Report. N.J.Evid. R. 52(2) was 
narrowed when adopted in 1967, and the Boyle csse was faithful to 
that rule 1n the for. in which it was adopt.ec;!. R.ule 310 would 
add broader protections in both civil and criminal actions tor 
withdrawn guilty pleas and stat.ements ..ade during plea 
neijotla.tions that were not cons~ted by effective guilty pleas, 
aubject to exceptions, including uS. in 4 criminal proceeding for 
perjury. The federal rule wa. aeen a. a needed Improveaent to 
current "IN' Jer••y law. 

11 Learned treatises. 

Proposed Rule 803(c)(18) follows Fed. R. Evid. 803(18) and 
chanq•• New Jer8ey pra.ctice. A simllar rule was proposed in 
The 1963 Report as Rule 63(31) but was not adopt"". All a result 
we bave no rule governing learned treatises in our present rules 
ot evidence, and our practice le *,re restrictive than the 
proposed rule. 

ltulu UUJ(C) (lU) wuull! al!ow l..ho '£"0 0'" !tJfJI"UtiU LJ..'unLJuuu loU.! 
evidence, .lthou9h not accepted a. authoritative by a witness 
c:ross-examined on the SUbject, providing it i8 established as 
authoritatIve by other t ••t.iaony or by judiei.l notice.. The work 
MY be read into BVidence ae subatantive BVidenCQ although not 
received aa an exhibit. Ita use 18 not limit.ed to the function 
of illp8achlnq 4n expert on cros.-exulnatlon who acknowledges the 
text ae a rec:ognized authority, aa in Ruth v. renche!, 21 !.:.:!.:.. 
17i, 176-179 (1956). 

The proposed rule baa long had the Widespread approval of 
scholar8 of the law of evidence. The 1963 Report, ot ZlJ. 
Adoption of this rule i8 overdue. 

12. Declarations against interest.· 

The federal rules assign declarations against interest 
(extra-judicial state_nts against declarant'a pecuniary or 
propJ:'ietary interest oX' Which expos. declarant to civil or 
cdainal liability) to the category of hearsay which requires 
proof t.llot eleclarant Is unavailable •• a witneSB. Fed. Evid. R. 
804 (b)(3). Consistent with N.J.EVid.R. 63(10), tbe Co-.lttee 
rejected thIs prinelplo ond, in proposec1 Rule 803(c) (25), 
continued this hearsay exception whether declarant is available 
or not. 

13. Test:.iaony in Prior Proceedings. 

Proposed Rule 804(b)(l) is sia11er both to its f""eral 
counterpart and N.J.Evld. R. 63(3) In a nu..wer of reBptlIcts but 
differs frOli both ruleR. Unavailabllit.y of the declarant. as a 
witne.e ia a condition of adai.eibi11ty of prior teetillOny, &8 in 
the pre••nt rule. 

Proposed Rule 804(b)(I) is diVided into two parts, 
respectively applicable to cases (A) in Which the former 
testimony Is offered Against a party who WAS a party to the 
earlier proceeding and to cases (D) in which it is offered 
against a party Who was not in the prior proceedinq. In both 
inst.ances the rule reqllires that the opportunity and motive to 
develop the earlier testimony by examination or croBs-examination 
be the same or similar to that Which the party against who. the 
evidence is offered has in the present proceecl1ng. If the party 
against whom the evidence i8 offered was not a party to the 
earlier proceeding, it Is admissible in civil cases and when 
offered by the defendant in criallnal cases, provided the party 
who offered it or against whom it was offered in the prior 
proceeding had an interest as well as the opportunity and motIve 
to deveiop the testiaony identical or sillllar to t.hat of the 
party against wholl It is later offered. 

The federal rule admits the testimony in a civil c8lse if Ule 
party against whom it Is offered was a party to the earlier 
action or proceeding or was a "predece88or in interest." This 
language ia narrower than the proposed rule, tempting federal 
courts to read "predecessor in i.ntereat If broadly and not 
literally. Lloyd v. American ExpOrt Lines, Inc. 580 P.2d 1179 
(3d. Cir.l, cert. denied 439 !L.h 969 (1978); but cf. In re 
Screws Antitrust Litiqation, 526 ~ 13i6, 1319 (D. Ma88. 
1981) . The proposed rule: would inclUde predecessors In interest 
in category (8), but that provision i8 not limited to such 
parties. Note that Rule 63(3) used the sllccessor-in-interest 
criterion with respect to t.estimony offered by tI party in the 
earlier proceeding. The proposed rule i8 allio broa.der than !!.:.:!..=.­
Evid.R. 63(3)( .. ) with respect to the use of prior depositions in 
that the present rule applies only to de bene esse depositions. 
While the proposed rule is slightly more flex,ible than N.J.Evid. 
!L. 63(3), the criteria must be carefully applied to aS5ure a just 
result.. 

The proposed rule contains a liaitotion with respect to the 
admissibility of expert testimony given in a prior proceeding, 
ntllllely, the requirement of a find1nq; that expertR of "like ki.nd" 
a.re not readily available and that the interests of justice 
require adl\ission ot the prior testimony. See Thompson v. 
Merrell DOW PhArmaceuticals, Inc., 229 N.J.Super. 230, 252 (App. 
Div. 1988); cl. Sacawa v. Pollkoff, 150 N.J.super. 172, 177-179 
(App. Div. 1977). This limitation is not contained in the 
federal or state analogues. But see Carter-wallace, Inc. v. 
Otte, 474 F.2d.. 529, 535-537 (2d Clr. 1972), cert. denied 412 
~ 929 (1973), to the salle effect. 

14. Dying Declarations. 

Proposed rule 804 (b)(2) follows N.J.Evid. R. 63(5) but
 
reqUires prior notice t.o an adversary of an Intention to offer
 
such hearsay, a. condition not presently required. Cf. N.J .£vid.
 
R. 64, Mklng prior notice a condition for adtAitting hearsay
 
under certain rules if the statement i8 in writing. Rule 804
 
(b)(2) differs In a numb.r of respects froAt its federal
 
counterpart. The pre.ent Clnd proposed New JersQY rules are
 
limIted to cri.inal proceedings and to statements of victims who
 
are dead. Ct. N.J. Evid. R. 63(32) and proposed Rule 804(b)(6)
 
for adllission in civil proceedings of trustworthy statements of
 
declarants generally who are dead. The federal rule is limited
 
to statements "concerning the CAlise or circumstances of ""hat the
 
declarant believed to be impending death"; and the only type of
 
criminal case in which the evidence ia admissible 1s B hom.lcide
 
case. The New Jersey rule is not 80 li.ited.
 

The federal rule stays close to the conuaon-Iaw origin of the 
rule, that the declarant be a victim of homicide, but it 
recognizes also that th.e declarant' 8 psychological or reli9iouS 
i_pulse for veracit.y 1ustlfies ad_lssion In cIvil callns. It 
,:ulIl.llIlI"" I_II.. Ilu.111'I111I1I t,. h .... &~:h&u III ",-I",'lInl ('nlun~ I\1I<t Ih,· 
liA.ltaLJ.un on lhu HulJJecl ulaLlur (.It the declaraLiou, lliulely, the 
cause or circumstances of declarant' 8 impending death. 'l'he New 
Jersey rule, which requires the death of the declarant, does not 
limit the statement to the cause or circuastances of his 
impending death, which he believed was inulinent. The stat.ement 
MY be on another sUbjQct, provided it was .ade voluntarily and 

1n good faith. As noted above, there 1. no need to apply the 
rule to civil cases in view of the broader state rule aaIttlft9 
t".",.t.woctohy st.at8lllents of pereona who Dre unAVAilable a.. 
witnesses because of their death. N.J.Evid. R. 63(32) and 
proposed Rule 804( b) (6) . But the proposed rule lsaves one gap in 
crlminal ca••• which 1s covered by the feclerlll rule: dying 
declarations of declarant8 who survive the impending death but 
are, nevert.heless, unavailable as witne••es. The Comalttee choae 
not to clos. tbis s""ll gap. 

15. Admissibility of Duplicates. 

Proposed Rule 1003 alters our pre8ent nb4a_t. evidence" ,rule 
by a<ta1tt1ng dupiicate writings without proof of the 
unavailability of the orig1nal, subject to .an exception if the 
authenticity of the original Is que.tioned or other circWlStances 
""ke it "unfair" to admit. the duplicate rather than the original. 
This i8 consi.tent with provisions found currently In JIIlny 
contracts ....king a duplicat. the equivalent of en original. 

CONCLUSION 

In addition to substantive Chang8S, 80118 of whicb are 
d18cueaed above, nWlltrOUB language and organiaatlonal changes In 
the rules of evidence were ..de 1n an effort to iaprove the rulell 
and. their InterpX'etation. A brief rule by rule sumaary has been 
prepared by Sylvia B. Pre,sler, P.J.A.D. and is attached as 
a ·summary Analysis of Evidence Rule Changes.· 
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My references to positions taken by the Committee should not 
suggest that Its lDembers agreed unanimously with the Report 4S a 
whole or with all the individual rules contained In the Report. 
The rules of evidence will never be static or beyond debate; they 
will always be subject to varying judgments a8 to logic, need and 
fairness. 

Almost 25 years have passed since this body of law was 
reviewed as a whole in New Jersey. We have our own experience to 
consider as well a8 the federal rules which followed, and the 
interpretation and controversy their adoption and application 
engendered. see, for example. A.B.A. Section of Litigation, 
Emerging problems Under the Federal Rules of Evidence (1983). 
The Committee's Report will serve to stimulate discussion and 
improvement of the rules proposed here. Some will aequo aqalnst 
chon(ju. ~UIllO uLLu.a:IlOyH, !!IkllJ.ocJ In IUJvucoLlllY Lhu1.a: cautlu· uncJ 
partisan by habit, will argue against narrowing some rules or 
loosening others. At the very least, merging the New Jersey 
rules with the federal rules, selecting the best portions of 
each, with one set of numbers, should benefit New Jersey trial 
attorneys in state ana federal courts and will expose the bench 
ana bar to a larger field of decisional law and academic comment. 
More than one-half of our sister etates have adopted the federal 
rules. 

More importantly, we hope this process will improve our body
 
of evidence law and that not only logic but the quest for truth
 
and justice will be better served.
 

Theodore I. Botter, 
Chairman, Hew Jersey Supreme 
court Committee on Evidence 

ARTICLE I GENERAL PROVISIONS
 

RULE 101
 

SCOPE i DEFINITIONS
 

(a) Applicability; exceptions. 

(1) Privileges. The provisions of Rule 500 (privileges) 

shall apply, without relaxation, to all proceedings and 

inquiries, whether formal, informal, public or private, and to 

all branches and agencies of government. 

(2) Court proceedings; relaxation. These rules of evidence 

shall apply in all proceedings, civil or criminal, conducted by 

or under the supervision of a court. Except as provided by 

paragraph (a) (1) of this rule, these rules may be relaxed in the 

following instances to admit relevant and trustworthy evidence in 

the interest of justice; 

(A) actions within the cognhance of the Small Claims 

Section of the Special Civil Part of the Superior court, Law 

Division, whether or not the action was instituted in a Small 

Claims Section; 

(8) 1n accordance with a statutory provision; 

(C) proceedings in a criminal or juvenile delinquency 

action in which information is presented for the court's use in 

exercising a sentencing or other dispositional discretion, 

includl.ng bail and pretrial intervention and other diversionary 

proceedings j 

(D) to the extent permitted by law, proceedings to 

establish probable cause, including grand jury proceedings, 

probable cause hearings, and !! parte applications; 

(E) proceedings to determine the admissibility of 

evidence under these rules or other law. 

(3) Administrative proceedings. ~xcept as oLherwise 

provided by paragraph (a)( 1) of this rule, proceedings before 

administrative agencies shall not be governed by these rules. 

(4) Undisputed facts. If there is no bona fide dispute 

between the parties as to a relevant fact, the judge may perm.it 

that fact to be established by stipulation or binding admission. 

In civil proceedings the jUdge may also permit that fact to be 

proved by any relevant evidence, and exclusionary rules shall not 

apply, except Rule 403 or a valid claim of privilege. 

(5) AffidavIt in lieu of testimony. These rules shall not 

be construed to prohibit the use of an affidavit in lieu of oral 

testimony to the extent permitted by law. 

(b) Definitions. As used in these rules, the following terms 

shall have the meaning hereafter set forth unless the context 

otherwise indicates: 

(l) "Burden of persuasion" means the obligation of a party 

to meet the requirements of a rule of law that the fact be proved 

either by a preponderance of the eVidence or by clear and 

convincing evidence or beyond a reasonable doubt, as the case may 

be. 

(2) lIBurden of producing evidence" means the obligation of 

a party to introduce evidence when necessary to avoid the risk of 

a judgment or peremptory finding against him on an issue of fact. 

(3) "Writing" has the meaning given in the definition
 

contained in Rule 801(e).
 

(c) Repeal. The adoption of these rules of evidence shall not 

operate to repeal any eXisting statute by implication. However, 

where an existing statute has been expressly superseded pursuant 

to N.J.S.A. 2A:84A-40 by an official note heretofore or hereaftez: 

appended to a rule of evidence, such statute shall have no 

further force or effect. 

COMMENT 

Rule 101 is based on N.J. Evid. R. 1, 2, and 3 of the 1967 

Rules of EVidence1 
; Fed. R. Evid. 101 and 1101 deal with the 

scope and applicability of the federal rules. 

Paragraph (a) of Rule 101 prescribes the scope of 

application of the eVidence rules and organizes this material 

somewhat differently from both the 1967 New Jersey scope rule, 

N.J. Evid. R. 2, and fed. R. Evict. 101 and 1101. The 1967 New 

Jersey scope rule is a four-part rule addressing both the general 

application of the rules of evidence and exceptions to their 

genera! application. The scheme of the federal rules is a 

general application provision, Fed. R. Evid. 101, and an 

additional rule, Fed. R. Evid. 1101, which addresses both 

applicability and exceptions to applicability. The scheme of the 

Rule 101(a) is to state in one rule the principles of 

application, relaxation and exception, although the rule 

incorporates by reference other rules which include exceptions to 

applicability, such ss Rule 104(a) and Rule 201(f). Accordingly, 

there is no analogue to Fed. R. Evid. 1101 in these rules since 

its SUbject matter is covered by Rule 101. 

With respect to the structure and specific provisions of
 

paragraph (a) of this rule, subparagraph (1) provides that
 

IThe 1967 Rules of Evidence, a.S amended, are referred to in 
these Comments either as the 1967 rule or rules or N.J. Evid. R. 
These rules are referred to as N.J.R.E. or Rule(s). See Rule 
1103. The Report of the New Jersevsupreme Court CommITtee on 
Evidence (1963) is referred to in these comments 8S The 1963 
Report. --- ­
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privileges shall apply without relaxat.ion to all proceedings and 

inquiries, formal, informal, public or private, and to all 

branches and agencies of government. This provision follows both 

N.J. Evld. R. 2(1) and Fed. R. Evid. 1101(c) Without substantive 

change. 

Paragraph (a) (2) provides generally that the rules of 

evidence shall apply to all civil and criminal proceedings 

conducted by or under the supervision of a court. This prOVision 

corresponds to N.J. Evict. R. 2(2) and is the analogue of red. R. 

Evid:,. 101 and 110l(d). The sBcon(1 sentence of subsection (2), 

unlike N.J. Evid. R. 2(2), undertakes to enumerate those 

proceedings in which the rules of evidence, other than those 

relating to privileges, may be relaxed. These exceptions are 

limited to: 

(A) Actions within the cognizance of the Small Claima 

Section of the Special Civil Part of the Law Division, the 

successor to the Small Claims Division of the County 

Dietrict Court. This exception reflects the amendment of 

N.J. Evict. R. 2(2), effective July 1, 1963. However. this 

rule clarifies that amendment by prOViding that the evidence 

rules may be relaxed In all cases within the small claims 

jurisdiction wnetner or not they are actually brought in a 

small claims section. This is consistent with the Rules ot 

Court. 

(B) In accordance with a statutory provision. There 

is no analogue to this provision in the 1961 New Jersey 

rules. Under 1!~_~.~_~.y19~ 2(3), provision for relaxation 

pursuant to statute applied only to administrative 

proceedings. ~ Comment on Rule 101 (a)( 3), replaCing ~ 

~ 2(3). While there Is no direct analogue in the 

federal rules, the principle is reflected in ~. Evid. 

1101(e), which defers to specified federal statutes having 

particular evidential provisions for certain proceedings. 

Unlike the federal rule, this rule is drawn 1n general terms 

without enumeration of specific stetutes. 

(e) Sentencing and dispositional proceedings. The 

federal rule anologue to this provision is Fed. R. Evid. 

lIOI{d) (3). It enumerates various miscellaneous proceedings 

to which the rules do not apply, including extradition or 

rendition proceedings, preliminary examination in criminal 

cases, sentencing, probation proceedings, issuance of 

warrants and summonses, and proceedings with respect to bail 

release. While there i8 no 1967 analogue to this rule, it 

is accepted practice in New Jersey not to apply the rules of 

evidence to these proceedings. ~,~, State v. Stewart, 

96!!± 596, 606 (i984); ~-"unz, 55!L..:L. 128 (1969). 

paragraph (a)(2){C) ot this rule generally folloW's the 

intent of the federal rule but ia limited to those' 

proceedings in which information 1s produced which forms the 

basis for the court I s exercise of sentencing or 

dispositional discretion in criminal and juvenile 

delinquency actions. Such proceedings include final 

juvenile dispositions, pre-disposition detention 

determinations in juvenile delinquency actions, bail 

proceedings, pretrial intervention and other diversionary 

proceedings, and any other proceedings in which the exercise 

of judicial discretion determines the cU8todial status of or 

other restraints upon an accused or juvenile charged with 

delinquency. 

Proceedings for the issuance of warrants or sununonses 

are not covered by paragraplt (a)(2)(C} but rather by 

paragraphs (a)(2)(D) and (a)(5) of tltia rule. 

(D) Proceedings to establish probable cau.se. This 

paragraph of the rule covers proceedings in woich the 

determination to be made is probable cause for taking an 

official action which constitutes a step in the criminal 

process. This rule includes grand jury proceedings, 

probable cause hearings conducted. pursuant to !.:. 3:4-3, 

applications for search and arrest warrants, applications 

for Wiretap orders, and proceedings under ~ J: 5-7 

challenging warrantless searches and seizures. In each of 

these proceedings SUbstantive law governs bot.h the extent to 

which the rules of evidence lIay be relaxed and the quantum 

of competent evidence that is required. This rule addresses 

only the character of the proof, not the form in which it is 

presented. The question of form 18 addressed by paragraph 

(a) (5) of this rule, which allows the use of affidaVits to 

the ex.tent permitted by substantive law. 

The federal analogues of this rule are found in ~.l. 

Evid. llOl(d)(2) (grand jUry) and llOl(d} (3) (preiiminary 

examinations and warrants). While there is no 1967 New 

Jersey analogue, these provisiona do not. mOdify New Jersey 

practice but merely codify it. ~'~'~ 

Kasabucki, S2 ~ 110, 116-117 (1968) (search warrant); 

~J.:!.'...l:~.Y, 19 ~ 431, 4J1 (19!j~) (Ijl"'QIIIJ Jlll"Y 

proceedings) . 

Note that this rule does not refer to preliminary 

examination as does the federal rule, since the New Jersey 

court rules provide for a preliminary hearing (prior to the 

probable cause hearing) at which no factuel findings ere 

made. Compare B..:. 3:4-2 with !h 3:4-3. 

(E) Admissibility hearinq.. paraqraph (a)(2)(E) is 

similar to Fed. R. Evid. 1l01(d) (l}. While the federal rule 

refers only to Fed. R. EVid. 104, this rule usee the phrase 

"u.nder t.hese rules or other law" 1n order to make clear that 

proceedings under Rule 104 are not the only proceedings to 

determine admissiblllty in which toe rules of evidence may 

be relaxed. A relaxation provision is expressly included. in 

Rule 201(f) deallnq with judiciai notice. Conditlons for 

the admissibility of evidence are 41so imposed by other 

eVid.ence rules, such as the qual1fications to establish a 

bus Iness record under Rule 803 (c) (6) . !!! Gunter v. Fischer 

Scientific American, 193 N.J. Super. 688, 692 (App. Div. 

1984) . As to conditions for admissibility imposed by case 

law, see State v. Johnson, 42 !.=...!.:. 146, 110-171 (1964) 

(criteria for admissibility of breathalyzer test results) • 

St.ate v. Cardone, 146 N.J. Super. 21 (App. Olv. 1976), 

certll. denled, 75 !!d.!. 3 (1977), dealing with admieeibii1ty 

..
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of X-55 radar readings, illustrates this rule's application. 

§!!. also Co....ent on Rule 104 (a) • 

The rules of evidence have never been strictly applied 

In arbitration proceedings, although the parties might 

otherwise agree or stipulate. See Local Union 560 v. Eazar 

Expreas, Inc., 95 N.J. Super. 219, 227 (App. Div. 1967); 

Livingston v. Combs & wife, Adm'rs, 1 ~ 50 (Sup. Ct. 

1790). ~ 39:6A-24 to 35 and N.J.S.A. 2A:23A-20 to 

- 30, respectively, provide for arbitration under court 

supervision of motor vehicle and personal Injury claitls of 

$15,000 or les8. ~ also B.:. 4:21A. The provision for 

court supervision does not ca.pel a chAnge in this 

principle. 

Paragraph (a)(3) of Rule 101 replaces N.J. Evid. R. 

2(3), for which there is no federal analogue. While it 

changes the language of N.J. Evid. R. 2(3), it aerely 

conforas the rule to established practice. N.J. Evid. R. 

2 (3) addressed only so-called foraal hsarings before 

administrative Agencies and tribunals and provided that the 

rules of evidence were applicable to such hearings except a8 

otherwise provided by 8tatutea Since so-called Inforaaal 

hearings were not addressed, it appears that the 1967 rules 

of evidence were not intended to apply to those proceedings. 

The AdJninistrative Procedure Act (APA), N.J.S.A. 52:14B-l, 

!!. .!.!S.:., enacted subsequent to the adoption of M.J. Evida R. 

2(3), replaced the former undefined formal and inforaal 

hearing dichotolllY by creating the category of contested 

cas.s to which a variety ot procedural consequences attach. 

~ 52:14B-2(b). The APA expressly provides that the 

rules of evidence do not apply to contested clises. NaJ.5.A. 

52: 14B-IO(a). This co-ports with pre-APA case law. See, 

!!..:.Jl:.' In re Plainfield-union Water Co., 11 ~ 382, 392 

(1953). The requirsaent of N.J. Evid. R. 2(3) that the 

rules of evidence apply to foraal hearings unless relaxed by 

statute WAS contrary to established case law and was not 

co.plied with in practice. Rule 101(a) (3) recognizes 

current practice and the codification of the cam-on-Iaw 

principle by the APA by _king the rule. of evidence 

inapplicable to all a~ni.tratlve proceedings. However, 

the lew of privileges appliss to all proceedings. That had 

been expressly provided for by N.J. Evid. R. 2(3) and is now 

repeated in Rule 101(a)( 1) as well as in this paragraph. It 

i8 noted that neither this rule nor its predecessor 

ad«1.reIl8uB Lhe question of the need for BUlle relliduUIl o( 

coapetent evidence. That i. a ..tter of substantive 

administrative law which these rules do not affect. ~, 

.!..:.9.:.., Weston Va State, 60 !..:...!!.:. 36, 50-52 (1972); .!!!....£!! 

£!!!!!!!' 224 N.J. Super. 737, 748-751 (App. Div. 1988). 

Paragraph (a)(4) of Rule 101 replaces N.J. Evid. R. 3, 

for which there is no federal analogue. N.J. Evid. R. 3 

applied to civil proceedings only and peraitted undisputed 

facts to be proved by any relevant evidence without 

reference to exclusionary rule.. The provision i. retained, 

nearly verbatim, by the second sentence of this rule. The 

first sentence 1. a new provision, applicable to both civil 

and crilllnal proceedings, which conforms with actual 

practice by permitting an undisputed fact to be established 

by stipulation or binding admission. §!!. State v. Mack, 131 

N.J. Super. 542 (App. Div. 1974). This rule does not affect 

ths scope of the jUry function constitutionally required in 

criminal trials. It is intended only to relieve partiell of 

the need for formal proof of specific facts. !!! Horning Va 

District of Coluabia, 254 !!:..2.:. 135, 65 h.!!!..:. 2d 185 (1920). 

Paragraph (a)(5) has no analogue in the 1967 New Jersey 

rule. or the federal rule.. Thi8 paragraph codifies by 

reference the practice by which proofs are suhaitted by 

affidavit in lieu of oral testillOny 1n !!!. parte .attars, on 

.otions, and in other proceedings a See Gunter Va Fischer 

scientific AIIlerican, supra, 193 N.J. Super. at 692; State v, 

Cardone, supra, 146 N.J. Super. at 28-29. The rule refers 

only to the mode of presenting proof and not to ita 

character or quality. It does not authorize relaxation of 

the rules of evidence but merely allows affidavits to be 

used a8 a vehicle for proof where permitted by law. £.L.!.:.. 
1:6-6, requiring the contents at affidavlLB to cQalply with 

the rules of evidence as to the ca.petence of both the 

affiant and the evidence a\lbm.itted. !!!. Patrolaan'8 

Benevolent Ass'n v. Montclair, 70 ~ 130, 134 n.l (1976). 

Paragraph (b) of Rule 101 replaces N.J. Evid. R. I, 

"hich contained the definition of 14 terll8: evidence, 

relevant evidence, proof, burden of proof, burden of 

producing evidence, conduct, the hearing, finding of fact, 

guardian, jUdge, trier of fact, verbal, writing, and 

perceive. Paragraph (b) retains only three of these 

definitions, burden of proof (N.J, avid. R. 1(4», burden of 

producing evidence (N.J. Evid. R. 1(5», and writing (~ 

Evid. R. 1(13)). Paragraph (b)(2) of this rule follows N.J. 

producing evidence (N.J. Evid. R. 1(5», and writing (~ 

Evid. R. 1(13). Paragraph (b)(2) of this rule follows ".J. 

Evid. R. 1(5) alaost verbatia, As to N.J. Evid. R. 1(4), 

the term "burden of proof" haa been replaced. in paraqraph 

(b)(l) by the IIOre accurate tex. "burden of persua.ion." 

This obviate. the need for the last s.ntence of R.J. Evid. 

!.:. 1 (4) which provides that burden of proof is synonyaous 

with burden of persuasion. The definition of writing, now 

contained in Rule 80l(.~ under the hearsay rul•• , la aade 

applicable to all evidence rules by incorporation. 

As to the reaeining 11 teras defined in the 1967 rule., 

relevance ill now defined in Rule 401, and the other 10 of 

the original 14 definitions of ter118 have been OIlitted 

because they are self-evident and have not proved useful. 

Note that definitions relating to the hearsay rule are 

included in Rule 801. and definitions relating to c~ntents 

of writings and photographs are included in Rule 1001. 

The first sentence of paragraph (c) of Rule 101 follow. 

N.J. Evid. R. 2(4), asking clear that the adoption of the.e 

rules should not be construed as an iapl1ed repeal of any 

presently existing statute. There 18 no federal analO9Ue. 
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The second sentence is a new provision intended to call 

attention to the supersession provision of ~ 2A,:84A­

40, pursuant to which official footnotes were appended to 
tel 

specific 1967 rules to supersede existing statutes and 

pursuant to which footnotes may be appended to future rule 
oct 

By way of catalog, the 1967 official footnotes are 8S 
.n 

follows: 
.f 

N.J. Evid. R. II.J.R.E. Superseded
L. Statute 

I). 

ley 
7(a) (witness competency) 601 2A:81-1 and 

19:34-26 

9, 10, 11, 12 (judicial 
notice) 

201. 202 2A:87-27 to 33 

>n 
62(~) (lIunlllonl'l Llufllluu) OUl (<I) ;ZAIU2-j4 Lo J"' 

.:£,.. 63(3) (depositions. prior 804(b) (1) 2A:81-13 and 14 
testimony) 

63( 13) (Business records 803(c)(6) 2A: 82-34 to 37 
exception) and (7) 

63 (17) (official records) 803(c)(8) ,(9). 2A: 11-55 
and (10) 2A:82-8 to 12 

~ 2A:82-14 to 16 

1\ 
2A: 82-20 
4: 20-20 

to 22 

63(19) (documents concerning 803(c)(14) 2A: 82-22 
property interests) and (15) 

). 

63(20) (previous conviction) 803(c) (22) 2A:81-12. in part 

68 (authentication) 902	 2A 11-55 
2A 82-8 to 12 
2A 82-14 to 16 
2A 82-25 
45 6-30 and 31 
45 9-20 
45 14-28 

, of 70 (best evidence) 

!.:. 
70 (best evidence) 

!.d... 

!.:. 

!.d... 71 (attested writings) 

1002, 
1005 

1004, 2A: 11-55 
2A: 82-8 to 12 

1002, 
1005 

1004, 2A: 11-55 
2A: 82-8 to 12 
2A:82-14 to 16 
2A: 82-20 to 23 
4,20-20 

903 2A: 82-2 

RULE 102 

PUIlPOSE ANI) COIISTRUC'l'ION 

!:. 
These rules shall be construed to secure fairness in 

ow	 administration and elimination of unjustified expense and delay. 

The adoption of these rules shall not bar the growth and 

development of the law of evidence to the end that the truth may 

be ascertained and proceedings justly determined.lea, 

£Q!!!OOIT 

This rule follows both N.J. Evid. R. 5 and Fed. R. Evid. 

102, retaining the 1967 New Jersey formulation that the adoption 

of the evidence rules "shall not bar the growth and developalent,. 
of the law of ev idence. It 

It should be noted that this rule Is not intended as a rule
Lows 

authorizing the trial jUdge to relax the rules of evidence 1n a 
.se 

particular case. A proposed relaxation provision, N.J. Evld. R. 

.. 

=:"""""","1 

2(4), applicable to civil cases, was not adopted as part of the 

1967 rules and has not been incorporated in these rules. See 

The 1963 Report at 9. £!..,. Fed. R, Evid. 803(24) and 804(b)(5). 

not adopted in this revision, which allow for other exceptions to 

the hearsay rule if certain standards are satis fied. See State 

~ 109 ~ 348, 371-377 (1988). £!..,. In re Baby M., 109 

~ 396, 467 n.20 (1988); State v. Tirone, 64 ~ 222. 226-227 

(1974); State v. Kennedy, 135 II.J. Super. 513, 521-525 (App. Div. 

1975) . 

!!!!!&...!.Ql. 

RULIIIGS 011 EVIDEIICE 

[Not Adopted J 

~ 

Fed. R. Evid. 103 was not adopted. It provides for (1) the 

effect of erroneous rUlings; (2) mak.ing a record of offers of 

proof and rulings thereon; (3) requiring that proceedings on 

evidential questions be held out of the hearing of the jury; and 

(4) notice of plain error. These matters are covered In the New 

Jersey Rules of court and established case law and need not be 

repeated In the rules of evidence. See ~ 1:7-2, ~ 1:7-3 and !.:. 

2: 10-2. 

RULE 104
 

PRELIM1NARY QUESTIONS
 

(a) Questions of admissibility generally. When the 

qualification of a person to be a witness, or the admissibility 

of evidence, or the existence of a privilege is subject to a 

condition, llnd the fulfillment of the condition 18 1n issue, thAt 

issue is to be determined by the judge. In making that 

determination the judge shali not apply the rules of evidence 

except for Rule 403 or a valid claim of privilege. The jUdge uy 

hear and determine such matters out of the presence or hearing of 

the jury. 

(b) Relevance conditioned on fact. Where evidence is 

otherwise admissible if relevant and its relevance Is SUbject to 

a condition, the judge shall admit it upon or subject to the 

introduction of sufficient evidence to support a finding of the 

condi tion. In such cases the jUdge shall instruct the jUry to 

consider tile issue of the fulfillment of the condition and to 

disregard the evidence if it f iode that the condition was not 

fulfilled. The jury shall be instructed to disregard the 

evidence if the jUdge subsequently determines that a jUry could 

not reasonably find that the condition was fulfilled. 

(c) Preliminary hearing on admissibility of defendant's 

statements. Where by virtue of any rule of law a jUdge la 

required in a criminal action to make a preliminary determination 

as to the admissibility of a statement by the defendant, the 

judge shall hear and determine the question of its admissibility 

out of the presence of the jury. In such a hearing the rules of 

evidence shall apply and the burden of persuasIon as to the 

admissibility of the statement is on the prosecution. If the 

judge admits the statement the jury shall not be informed of the 

finding that the statement is admissible but shall be instructed 

to disregard the statement if it finds that it i8 not credible • 

If the judge subsequently deterllioes frOll all of the evidence 

,~",,'~ ,,_.,	 .~~ 
.1	 = 
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that the statement 1s not admissible, the judge shall take 

appropriate action. 

matter, the accused does not become subject to cross-examination 

as to other issues in the case. 

right of a party to introduce before the jury evidence relevant 

to weight or credihllity 

COMMENT 

The subject matter covered by paragraph (a) of fect. H~~ EV..!!!~ 

104 is substanUally the same as that covered by !!.J. EVi<!~_~ 

B(1). Rule 104 usee; the New Jersey formulation with some 

modifications. The phrase "stated in these rules" has been 

omitted, since the rules of evidence are not the only source of a 

condition imposed for the admissibility of evidence. See Comment 

on Rule 101(a)(2)(E). The last sentence of paragraph (1) of fu.!L.. 

Evid. R. 8 is encompassed hy paragraph (e) of the federal rule. 

Therefore, for purpoRes of consistency and uniformity, that 

sentence was moved from its location in the 1967 New Jersey rule 

to paragraph (e) of this rule. The provision requiring the judge 

to indicate to the parties which one has the purden of persuasion 

and the burden of producing evidence has been omitted. The next 

to the last sentence of paragraph (1) of N.J. Evi~ 8(1), 

which provides that t,he admissibiUty hearing may be conducted 

outside th~ presence or hearing of the jury, is encompassed by 

paragraph (c) of the federal rule. That provision Is retained In 

paragraph (a) of this rule. It should also be noted that the 

content of the second sentence of paragraph (a), making the rules 

of evidence inapplicable to hearings conducted thereunder, is 

also conti.lined in Rule 101(a) (2) (E). Paragraph (c), discussed 

below, 15 reserved excluslvely for hearlngs on the admissibIlity 

of confessions of a criminal defendant. 

Paragraph (b) of Fed. H:.-._EvI.9..-:. 104 encompasses the same 

materIal as is contained in tt:.J. Evid.~ 8(2). The 1967 New 

Jersey formulation has been retalned, adding the phrase "SUbject 

to" which is tn the federal rule and is implicit In the 1967 New 

Jersey rul e. ~~ ~J. EVl-~._Jt~ 19. 

In lieu of paragraph (c) of red. R. Evid. 104, this rule 

retains virtually verbatim paragraph (3) of N.J. Evict. R. 84S 

paragraph (c) of this rule dealing with conditions for the 

admissibility of a criminal defendant' 5 stat,aments, such as their 

voluntary nature. The 1967 New Jersey rule had been amended in 

1976 in response to the holding of State v. Hampton, 61 !!..:.l..:.. 250 

(1972), and continues to constitute an accurate and useful guide. 

Its application is limited to defendant's statements alone, and 

it does not purport to deal with the admissibility of other 

evidence such as identification evidence. Unlike paragraph (a), 

paragraph (e) provides that the rules of evidence do apply to 

hearings on the admissibility of defendant's statements. This 

follows N.J. Evid. R. 8(3). Note should also be taken of the 

1979 adoption of ~" 3:13-1(b), which permits pretrial hearings to 

deteI:mJne admissib.tlity of statements, identification evidence, 

and other evidence as well. 

N.J. Evid. R. does not have an analogue to paragraph· (d) 

of the federal rule, which provides that by testifying upon a 

preliminary matter the accused does not subject himself to cross-

examination as to other issues in the case . .f~R. Evid~_ 104(d) 

is consistent with New Jersey practice and is, therefore, 

included as paragraph (d) of this rule. 

As noted above, paragraph (e) of this rule is taken from the 

last sentence of 14. J. Ev id. R. 8 (1) . That sentence i8 placed in 

Rule 104 (e) to correspond with its location in the federal rules. 

LIM1'J.'IW I\UMHHHUJ.LJ.'!'Y 

When evidence is admitted as to one party or for one purpose 

but is not admissible as to another party or for another purpose, 

the judge, upon request, shall restrict the evidence to its 

proper scope and shall instruct the jury accordingly, but may 

permit a party to waive a limiting instruction. 

The first sentence of Rule 105, which replaces N. J. Ev id. R. 

6, is identical to Fed. R. Evid. 105. The second sentence has no 

analogue either in the 1967 New Jersey rules or the federal 

rules. 

The only difference between the first sentence of N.J. Evid. 

!h. 6 and Rule 105 is that this rule requires that a request be 

made for a limiting instruction. Although the 1967 New Jersey 

rule appears to require the instruction whether or not a request 

1s made, a number of cases have held that the failure to give a 

limiting instruction is not plain error unless the failure had 

the capacity to produce an unjust result. See,~, State v. 

Lalr, 62 !L1..:_ 388, 391-393 (1973); Milllson v. E. 1. duPont de 

Nemours-!..S.2.:.' 226 N.J. Super. 572, 597-598 (App. Div. 1988), 

~d o.b., 115 ~ 252 (1989); State v. Ra1nai, 132 N.J. Super. 

530, 537-539 (App. Div. 1975). The trlal judge should give a 

limiting instruction sua sponte where it appears necessary to 

avoid the potential for prejudice. Without a request, the 

failure to give a limiting instruction will be reviewed only as 

plain errOl" 0 

The second sentence of the rule was included in recognition 

of the practice that a party for whose benefit a limiting 

instruction may be given should have the right to expressly waive 

the instruction. This is often done for tactical reasons as, for 

example, to avoid emphasizIng particular evidence. 

RULE 106 

REMAINDER OF OR RELATED WRITINGS OR RECORDED STATEMENTS 

When a writing or recorded statement or part thereof is 

introduced by a party, an adverse party may require the 

introduction at that time of any other part or any other writing 

or recorded statement which in fairnesB ought to be considered 

contemporaneous 1Y • 

COMMEIiT 

This rule follows Fed. R. Evid. 106 almost verbatim. While 

there is no 1967 New Jersey analogue to this rule, the Rules of 

Court have similar provisions governing the use at trial of 

depositions and interrogatories. See ~ 4:16-l(d); ~ 4:17-8(a). 
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The fHll"" ruJ~ is a.dopted because it incoq)~",rates the 

P.t'P\,1i~ 'II". Pl<.lI't lee 1n this ~tate. 

~RT1c:~E ILJUO I C!-A.!< NOT I.£E
 

I<I!LE 201.
 

JI,IO!CI""!c.JIQ:rIC~ ClJ'_LAW AN[) A!,_~\!Q)_~.Il liE FAC.!!3.
 

(a) N2.~~~_~2!..2-!~. Law which may be judicially noticed 

include!': l qe dpclsional, constitutional and public statutory law, 

rules of court, and private legislative acts and resolutions of 

the Unj ted States, this state, and every other state, territory 

and jurt"'d1rtion of the United States as well as ordinances, 

regulations ~nd determinations of all governmental subdlvisions 

and agew" es thereof. Judie la 1 not ice may also be tak.en of the 

law of foreign countries. 

(b) Notlce of facts. Facts which may be judicially noticed 

include (1) such specific facts and propositions of generaliz.ed 

knowledge as are so universally known that they cannot reasonably 

be the subjpct of dispute t (2) such facts (IS are 80 generally 

k.nown or are of such common notoriety wit.hin the area pertinent 

to the event that they cannot reasonably be the 5ubject of 

,1111put.a, (.\) "tlHclrll" fncl.a (Ultl lJl·olIOMIt.luIlA or IJullurnll7.pd 

knowledge which are capable of immediate determination by resort 

to sources whoae ar:curacy cannot reasonably be que9tioned, and 

(4) records of the court in which the action Is pending and of 

lllny other court of this state or federal court sitting tor this 

state. 

(c) When discretlo~!"y. A court may take judicial notice 

whether requested or not. 

(d) ~.!!~~_ man~~. A court shall take judicial notice if 

requ(?~ten by 8 party on notice to all other pa:r-t.les and if 

suppl ted with the necessary information. 

(P.' ~or~unity to be heard. Each party is entitled upon 

timely request to an opportunity t.o be heard a5 to the propriety 

of t"k.ing judicial notice and the tenor of the matter 

In the absence of prior notification, t hp requE'st may 

aftp-r ju-:ljcial notice has been taken. 

(l) How takl!!!. In determining the propriety of 

judicial notice of a matter or the tenor thereof, any 

relevant information may be consu.lted or used, whether 

furnIshed by a party, and the rules of evidence shall 

except Rule 40J or a vaUd claJ.m of privilege. 

noticad. 

be made 

taking 

source of 

or not 

not apply 

(9) _!!tst!:!!ctin9-~J!...~_l!!.;,y', In a civil action or proceeding, 

the judge shall .instruct t.he jury to accept as conclusive any 

fact judicially noticed. in a criminal case, the judge shail 

instruct thf:'> 1ury that it may, but is not required to, accept as 

estflhl f",h'''l any Uwt ...,hjrh has been judicially noticed. 

~ 

Rule 201 generally follows the tormat of fed. R. Evid. 201 

and replaces N. J. Evid. R. 9 t 10, and 11. 

The scheme of the federal analogue is to provide for a 

single ru]p. addregsing judicial notice of adjUdicative fects. 

The 1967 New Jersey rules had four separate rules dealing with 

judic.ial notice of law and adjudicative fact s. 

to 12, inclusive. The structure 01 the fedeJ'1:1 

largely followad by these rules except that the 

of this rule deals with judicial notice of law, 

of Fed. R. Evid. 201(f) (time of taking notice) 

Rule 202. Rules 201 a.nd 202 embrace all of the 

by N.J. Evid. R. through 12. 

~~-=-..~..Yl.~~ 9 

analogue has been 

first paragraph 

and the content 

is addressed by 

material covered 

Paragt'aph (a) of this rule deals with judicial notice of 

law. There Is no analogue in the federal evidence rules because 

notice of law is addressed by the federal practice rules. See 

Fed. R. eiv. P. 44.1 and Fed. R. Crim. ~.... 26.1. This paragraph 

of Rule 201 collects the provisions of ~._J_ •._.!.v.!~t:_,-'!~ 9(1) and (2) 

8S to judicial notice of law. New JersE"Y Rules of Court do not 

address this sUbject. 

Paragraph (b) of this rule contains a more detai led 

definition of judicially noticeable fact than Fed. R. Evid'-. 

201(11), olllhodylwJ tlln Iwllcu of [ilCI. l'rovlnJurlR of N.J. F.vld. H. 

9( 1) and (2). It also provides for judicial notice of the 

records of the courts of New Jersey and of federal courts 81 tting 

in or for this state. While the federal rules of evidence 

contain no comparable provision, 28 l!..d~L._~..! S17JA facilitates 

proof at the records and proceedings of any court of a state, 

territory or possession of the United States. See also Fed. R. 

Evld. 902 and 1005 dealing with authent ication and admission of 

public records. 

Paragraphs (c) and (d) of this rule follow ¥.~~~__~~tq~ 

201(c) and (d)t respectively, and replace the 

mandatory/discretionary provisions of N.J. Evid. R. 9( 1). (2), 

and (3). Paraqraph (d) does not contain a limitation as to the 

t.ime when a request to take judicial notice must be made, as did 

N.J. Evid. R. 9{l}. N.J. Evld. R. 10(3) provided th",t. Judicial 

notice need not be taken if the information available or supplied 

115 insufficient or unconvIncing. N.J. Evict. R. 10(4) provided 

that all matt.ers pertaining to judicial notice are for the jUdge 

rather than the jury. Neither of these two pr.ovisions is 

expressly contained in Fed. R. Evid. 201, but they are implied by, _. 

the langu8q9 of this rule and the federal rule, 

subsection (d). 

Paragraph (el of this rule follows Fed. R. 

only change being the substitution of the words 

particularly 

Evid", 20l(e), the 

"each party" for 

the words "8 party" at the beginning of the sentence. With this 

change the paragraph incorporates the substance of N.J. Evld. R. 

10(1) by permitting both the proponent and the advenmcy of the 

noticeable material to be heard. 

paragraph (f) of the rule follows N.J. Evid. R. 10(2). The 

substance of Fed. R. Evid. 20l(f) is included in Rule 202. 

Paragraph (9) of th.is rule is identical to Fed. R. Evid. 

201(9) and replaces N.J. Evict. R. 11. It omits as unnecessary 

the provision of the New Jersey rule which required the judge to 

indica.te to the jury the source of his information. The 1967 

rule failed to distinguish between Instructions to the jury in 

civil and criminal ca.ses. This distinction is ma(jp in Rul~ 

20l(g). While the need to make this distinction has been 

~_J .. -w 
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debated, the rule takes the safer course in view of a defendant's 

sixth amendment right to trial by jury. However, the court 

retains the power to charge the jury on the legal significance of 

adjudicative facts which have been jUdicially noticed. See 

A.B.A. Section of Litigation, Emerging Problems Under the Federal 

Rules of Evidence 35-38 (1983). 

RULE 202
 

JUDICIAL NOTICE IN PROCEEDINGS SUBSEQUENT TO TRIAL
 

(a) Subsequent proceedings. The failure or refusal of the judge 

to take judicial notice of a matt~r or to instruct the trier of 

the fact with respect to it shall not preclude the judge from 

taking judicial notice of the matter 1n subsequent proceedings in 

the action. 

(b) On appeal. The reviewing 

judiCial notice of any matter 

not judicially noticed by the 

(c) opportunity to be heard. 

court 1n its discretion may take 

specified in Rule 201, whether or 

judge. 

A jUdge or a reviewing court 

taking judicial notice under paragraph (a) or (b) of this rule of 

a matter not previously noticed in the action may afford the 

parties the opportunity to present information relevant to the 

propriety of taking such judicial notice and to the tenor of the 

matter to be noticed. 

COMMENT
 

Ruie 202 follows almost verbatim N. J. Evid. R. 12, whose
 

federal analogue is Fed. R. Evid. 20l(f). The federal rule
 

prov ides merely that judiciol notice may be taken at any stage of 

the proceeding. The 1967 New Jersey rule was preferred because 

its greater detail and specificity afford usefui guidance in 

interpreting the acope Ami application of th1e rule, especially 

as to judicial notice on appeal. 

ARTICLE I II . PRESUMPTIONS
 

RULE 301
 

EFFECT OF PRESUMPTION
 

Except as ~therwiBe prOVided In Rule 303 or by other law, a 

presumption discharges the burden of producing evidence as to a 

fact (the presumed fact) when another fact (the basic fact) has 

been establ! s hed. 

If evidence is introduced tending to disprove the presuaed 

fact, the IS8118 shall be submitted to the trier of fact for 

determination unless the evidence is such that reosonable persons 

would not differ a8 to the existence or nonexistence of the 

presumed fact. If no evidence tending to disprove the presumed 

fact is presented, the presumed fAct ShAll be deemed estAblished 

if the basic fact is found or otherwise established. '1'he. burden 

of persuasion as to the proof or disproof of the presumed fact 

does not shift to the party agAinst whom the presumption is 

directed unless otherwise required by law. Nothing in this rule 

shall preclude the judge from commenting on inferences that may 

be drawn from the evidence. 

Ruie 301 generally follows Fed. R. Evid. 301 as well as the 

principles of N.J. Evid. R. 13 and 14, which it replaces. The 

principle adopted reflects established New Jersey law. Dwyer v. 

Ford Motor Co., 36 ~ 487, 507 (1962); Kirschbaum v. 

Metropolitan Life Ins. Co., 133 N.J.L. 5, 9-10 (E. , A. 1945); 

Silver Lining Inc. v. Shein, 37 N.J. Super. 206, 216-218 (App. 

Div. 1955). The principle Is that a valid presumption can be 

used to establish a prima facie case, but the presumption 

normally disappears in the face of confllctinq evidence. 

Nevertheless, any logical inference which can be drawn from the 

basic fact remains. ThUS, the rule provides that the trlel judge 

is not precluded from commenting on inferences that may be drawn 

from the evidence, even when conflicting evidence is presented. 

Note also that under Rule 301 the burden of persuasion is not 

shi fted to a po,rty o,galnst whom the presumption operates. 

This rule does not concern conclus! va presllmptions, which 

are actually rules of substantive law. See Comment on Rule 13, 

The 1963 Report at 45-46. 

!!!!!&..1Q1 

CHOICE OF LAW 

In civil actions or proceedings, the existence and effect of 

a presumption respecting a fact which is an element of a claim or 

defense ae to which federal law or the law of another 

jurisdIction supplies the rule of decision shall be determined in 

accordance with that federal or other law. 

Rule 302 Ie bllSed on Fed. R. Evid. 302, which provides A 

choice of law rule for the effect of presumptions. There is no 

1967 New Jersey rule analogue. This rule, like the fedenl rule, 

provides that when the law of another state or federal law 

supplies the rule of decision as to a fact which 18 an element of 

a claim. or defense, the law of the same jurisdiction shall 

determine the effect of a presumption respecting that fact. 

RULE 303
 

PRESUMPTIONS AGAINST THE ACCUSED IN CRIMINAL CASES
 

(a) Scope. Except a. otherwi.e provided by law, in crilllinal 

cases presumptions against an accused, recognized at cOIM'IOn law 

or created by statute, including statutory provisions that 

certain facts are prima facie evidence of other facts or of 

guilt, are governed by this rule. As used in this rule, the tera 

"element of the offense" shall include any issue on which the 

prosecution bear. the burden of persuasion beyond a reasonable 

doubt. 

(b) Submission to 1ury. The jUdge may not direct the Jury 

to find a presumed fact against the accused. If a presumed fact 

establishes an ele.ent of the offense, the judge may submit the 

question of the existence of the presumed fact to the jury upon 

proof of the basic fact but only if a reasonable juror on the 
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evidence as a whole, including the evidence of the basic fact, 

could find the presumed fact beyond a reasonable doubt. If the 

presumed fact has a lesser effect, the question of its existence 

the aaay be submitted to the jury provided the baaic facts are 

,e supported by Bufficient evidence or are otherwise estAblished, 

unless the judge determ.ines that reasonable jurors on the 

evidence as a whole could not find the existence of the preswa.ed 

); fact. 

:....:!..:.. 

p.	 (c) Instructing the 1ury. Whenever the existence ot II 

e	 presumed fact against the accused is submitted to the jury, the 

j udge may instruct the jury that it may regard the basic fact as 

SUfficient evidence of the presumed fact but that i.t 1s not 

the	 required to do so. In addition, if the presumed fact establishes 

judge gUilt or is an element of the offense, the judge shall instruct 

lrawn the jUry that its existence, on all of the evidence, must be 

~ed. proved beyond a reasonable doubt. The judge shall not use the 

,t word "presumed" or "preswoptlon" in hls instructions to the jUry. 

lch 

13, ~ 

Rule 303 states the effect of presumptions in criminal cases 

ami embodies principles of constltutlonal law developed by both 

federal and New Jersey cases. See county Court of UIBt4ilr County, 

New York v. Allen, 442 ~ 140, 60 L. Ed. 2d 777 (1979); ~ 

v. DiRienzo, 53 ~ 360, 369-382 (1969). Cf. Tot v. Unitedact of 

.alm or ~, 319 ~ 463, 87 ~ 1519 (1943). The provisions for 

instructing the Jury are derived from State v. DiRienzo, supra, 

lned in 53 N.J. At 381-382, and State v. Huaphr8YS, 54 !!.:d..:. 406, 415-416 

(i969). See also State v. Ingram, 98 ~ 489 (1985), and ~ 

v.	 Stasio, 78 ~ 467, 485 (1979). 

A federal presumption rule for criminal cases, proposed 48 

federal rule 303, was not adopted. However, thAt proposal was 

,s a incorporated into rule 303 of the 1974 Uniform Rules of Evidence,
 

1s no which. 1s the basis of this rule.
 

l1 rule, The 1967 New Jersey Rules of Evidence <lid not include a
 

sepa.rate provision for presumpt10ns agAinst the accused in 

itD1ent ot criminal CAses. To distinguish between the effect of 

presumptions in ciVil cases and criminal cases, an interim rule, 

N.J. EVld. R~ 15, waB adopted effect,ive July 1, 1982, to make 

clear that N.J. Evld. R. 13 and 14 did not apply against the 

accused 1n criminal cases. ~ the commentary published in 108 

~ 301-302 (1981). 

The 1979 New Jersey Code of Criminal Justice prOVided that 

t. 

riminal 
presulftptlons established by statute wi.th respect to any tact 

1 law 
which ia an element of an offense shall have the meaning accorded 

by tha law of evidence. N.J .S.A. 2C: 1-13(e). 

ARTICLE IV. RELEVANCY AND ITS LIMITS 
Re te~ 

RULE 401 
the 

DEFINITIOII OF "RELEVANT EVIDENCE" 
able 

"Relevant evidence" means evidence having a tendency in 
jUry 

reason to prove or disprove any fact of consequence to the 
d fact 

determina.tion of the action. 
t the
 

upon
 

the
 

~ 

Rule 401 is similar to N.J. Evld. R. 1(2) in that it 

incorporates the phrase "evidence having a tendency in reason to 

prove, to but it substitutes for the phrase, "any material fact," 

the phrase, "any fact of consequence to the determination of the 

action" which follows Fed. R. Evid. 401. Relevant evidence 18 

evidence tending to prove or disprove a proposition about a 

matter of fact, or, as in the federal rule, evidence which has a 

tendency to make "more probable or less probable" a fact of 

consequence to the action. 

RULE 402 

RELEVANT EVIDENCE GENERALLY AIlIUSSIBLE 

Except as otherwise provided In these ruleR or by law, all 

relevant evidence Is admissible. 

~ 

Rule 402 i. essentially the s ..... as both N.J. Evid. R. 7(f) 

and Fed. R. Evld. 402. The subject. of N.J. Evid. R. 7(a) and (C) 

(qualification of witnesses) is covered by Rule 601. N.J. Evid. 

!.:. 7(b), (d), and (e), which deal with witness privilege, were 

deleted a8 superflUOUS. However, this deletion should not be 

construed as a return to the common-law rules of witness 

disabilities. The provision 1n the federal rule that irrelevant 

evidence Is inadmissible was olll1tted as self-evident. 

~ 

EXCLUSIOII OF RELEVANT EVIDENCE Oil GROUIIDS OF PREJUDICE 

CONFUSION, OR WASTE OF TIME 

Except as otherwise provided by these rules or other law, 

relevant ovldonce may be excluded if its probative value 18 

substantially outweighed by the risk of (a) undue prejudice, 

confusion of issues, or misleading the jury or (b) undue delay, 

WAste of time, or needless presentation of cumulative evidence. 

£Q!!!!m 

Rule 403 contains the principles established by both !!.,.,h 

~ 4 and Fed. R. Evid. 403. Although the formulation is 

closer to the federal rule than the 1967 New Jersey rule, the 

intention was to retain the principle. of N.J. Evid. R. 4 as 

construed by New Jersey courts. See State v. Carter, 91 !.:iL. 86, 

105-107 (1982), State v. Garfole, 76 ~ 445, 455-457 (1978); 

state v. Reldan, 18S N.J. Super. 494, 50S (App. Div. 1982), 

certH. denied, 91 !!d..:. 543 (1982); State v. Jackson, 182 !!d..:. 

~ 98 (App. Div. 1981). 

The opening phrase of this rule was added to accoauaodate 

certain exceptions to a trial jUdge'S discretion. For example, 

Rule 404, like its predecessor, N.J. Evid. R. 47, provides that 

evidence of good character offered by the defendant 1n a crillinal 

proceeding cannot. be excluded under this rule. §.!.!. also Challlbers 

v. Mississippi, 410 ~ 284 (1972), holding that it is a denial 

of due process to exclude, under local evidence rules, the 

confe88ion of another person to the crime charged. against 

defendant. 

~ 

CHARACTER EVIDEIICE IlOT ADIIISSIBLE TO PROVE COIIDUCT;
 

EXCEPTIOIIS; OTHER CRIMES; EVIDENCE
 

_J	 ._'
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(a) Character evidence generally. Evidence of a person's 

character or a trait of his character, including a trait of care 

or skill or lack thereof, is not admissible for the purpose of 

proving that the person acted in conformity therewith on a 

particular occasion except: 

(1) Character of accused. Evidence of a pertinent 

trait of the accused's character offered by the accused, 

which shall not be excluded under Rule 403, or by the 

prosecution to rebut the same; 

(2) Character of victim. Evidence of a pertinent trait 

of character of the victim of the crime offered by an 

accused or by the prosecution to rebut the same, or evidence 

of a character trait of peacefulness of the victim offered 

by the prosecution in a hom.icide case to rebut evidence that 

the victim WAS the first aggressor; 

(3) Character of witness. Evidence of the character of 

a. witness 8S provided in Rule 608. 

(b) Other crimes, wrongs. or acts. Evidence of other 

crimes, wrongs, or acts is not admissible to prove the 

disposition of a person in order to show that he acted in 

conformity therewith. Such evidence may be admitted for other 

purposes, such 8S proof of motive, opportunity, intent, 

preparation, plan, knowledge, identity or absence of mistake or 

accident when such matters are relevant to a material issue in 

dispute. 

(c) Charl:llcter and character trait in issue. Evidence of a 

person's character or trait of character is admissible when that 

character or trait is an element of a claim or defense. 

COMMENT 

Rule 404 generally follows Fed. R. Evid. 404 and replaces 

N.J. Evid. R. 46, 48, and 55. It also incorporates 8. portion of 

M.J. Evid. R. 47. 

Pa.ragraph (a) of Rule 404 is almost identical to Fed. R. 

Evid. 404(a). The intro<luctory sentencs of paragraph (a) adds to 

the federal formulation the phrase "including a trait of care or 

skIll or lack thereof." This addition repeats the principle 

expressed by N.J. Evid. R. 48. Paragraph (a)(3) of thia rule 

OIDits the cross references to Rule 607 and 609 appearing in the 

federal analo~ue. These references were deleted because only 

Rule 608 deals with character evidence offered to affect the 

credibility of a witness. 

The formulation of paragraph (b) of this rule follows Fed. 

R. Evid. 404(b) rather than the New Jersey analogue, N.J. Evid. 

B.:.. 55, except that it uses the word "disposition" contained in 

the New Jersey rule and it adds the final phrase "when such 

utters are relevant to a material issue in dispute." This 

addition was made to emphasize the provision of N.J. Evid. R. 5S 

that ordinarily other crimes evidence is admissible only to prove 

"some other fact In issue," and not a general disposition to 

co_it crilDes or other w.rong8. In conformity with the federal 

rule, "opportunity" and "preparation f
' have been added to the ~ 

Evid. R. 55 list of eXUlples of other purposes for which other 

cr imes evidence may be admi t ted. 

Paragraph (c) of this rule has no federal analogue although 

its principle is implicit in the federal practice. This 

paragraph is based on the general principle formerly expressed by 

N.J. Evid. R. 46, that evidence of character or a trait of 

character is admissible when that character or trait is an 

element of a claim or defense which is in issue. 

As a result of adoption of Rule 404, evidence of a trait of 

character offered for the purpose of drawing inferences as to the 

conduct of a person on a specified occasion jS no longer 

admissible in civil cases except as provjde~ in Rule 404(c) 

(character and character trait in issue) ~~d Rule 608 (trait of 

character for truthfulness/untruthfulness offered to affect the 

credibility of a witness). 

RULE 405
 

METHODS OF PROVING CHARACTER
 

(a) Reputation, opinion, or conviction of crime. When 

evidence of character or a trait of character of a person is 

admissible, it may be proved by evidence of reputation, evidence 

in the form of opinion, or evidence of conviction of a crime 

which tends to prove the trait. Specific instances of conduct 

not the subject of a conviction of a crime shall be inadmissible. 

(b) Specific instances of conduct. When character or a 

trait of character of a person is an essential element of a 

charge, claim, or defense, evidence of specific instances of 

conduct may also be admitted. 

COMMENT 

Rule 405(a) adopts the substance of N.J. Evid. R. 46 and 47 

with changes in language and structure only. Fed. R. Evid. 

405(a) does not provide for proof of character or a character 

trait by evidence of conviction of a crime and does not provide 

that specific instances of conduct not the subject of a crime are 

inadmissible. Rule 405(a), following N.J. Evid. R. 47, rejects 

the provision of the federal rule which permits inquiry on cross­

examination into specific instances of conduct. This provision 

of N.J. Evid. R. 47 was originally designed to respond to the 

criticism of the common-law rule pursuant to which the prosecutor 

was permitted to impeach a defendant' B character witness by 

inquiring of him on cross-examination whether he had heard rumors 

of "bad acts" by or charges against the accused not evidenced by 

a judgment of conviction. ~,~, State v. La Porte, 62 ~ 

312, 319-320 (1973); ~ State v. Steensen, 35 N.J. Super. 103, 

108 (App. Div. 1955). The Committee regards this principle of 

N.J. Evid. R. 47 as fltill valid. Note also the same prohibition 

imposed on "bad act" impeachment by N.J. Evid. R. 22(d), followed 

by Rule 608. 

Rule 405(b) follows Fed. R. Evid. 405(b) with language
 

Changes, incorporating the principle of N.J. Evid. R. 46.
 

RULE 406
 

HABIT« ROUTINE PRACTICE
 

(a) Evidence, whether corroborated or not, of habi t or
 

routine practice is admissible to prove that on a specific
 

occasion a person or organization acted in conformity with the
 

habi t or routine practice.
 

(b) Evidence of specific instances of conduct is admis8ible 
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to prove habit or routine practice 1 f evidence of a sufficient 

number of such instances Is offered to support a finding of such 

habit or routine practice. 

~ 

Paragraph (a) of Rule 406 follows Fed. R. Evict. 406 and 

replaces N.J. Evict. R. 49 without any change in substance. The 

term "routine practice" is taken from the federal rule and 

replQcee the t.erm "custom" contained In N.J. Evict. R. 49 and 50. 

The phrase, II regardless of the presence of eyewitnesses," 

contained in the federal analogue, ...,45 omitted from paragraph (a) 

as superfluous. 

Paragraph (b), which follows N.J. Evid. R. 50 and 1s not 

contained in the federal rule, deals with one method of proving 

habit or routine practice, namely by proof of a sufficient number 

of specific instances of conduct. Habit or routine practice may 

also be proved by other competent evidence. 

~ 

SUBSEQUENT REMEDIAL MEASURES 

EVidence of remedial measures tak.en after an event is not 

admissible to prove that the event was caused by negligence or 

culpable conduct. However, evidence of such subsequent remedial 

conduct may be admitted as to other issues. 

~ 

Rule 401 follows the principle stated by N.J. Evid. H. 51 

and Fed. R. Evid. 401. The 1967 New Jersey rule did not have an 

express provision making evidence of subsequent remedial measures 

admissible for purposes other than proof of negligence. 

Nevertheless, t.he admissibility of such evidence for other 

purposes has been recognized by case law. ~,~,~ 

~, 86 !i:.i.:. 565, 580-582 (1981) (routine maintenance); ~ 

v. TEe Technical Adhesives, 174 N.J. Super. 135, 141-142 (App. 

Oiv. 1980) {chonge in warning on product before injurY)i ~ 

Fauci, 170 N.J. Super. 403 (App. Div. 1979) (feasibility and 

credibility): Maniori v. VolkswQQenwerk, 151 N.J. super. 422 

(App. Div. 1977), certi!. ~, 7S ~ 594 (1978) (control). 

~ 

SETTLEMENT OFFERS AND NEGOTIATIONS 

When a claim is disputed as to validity or amount, evidence 

of statements or conduct by parties or their attorneys in 

settlement negotiations, including atfers of compromise, shall 

not be admissiblg to prove liability for, or invalidity of, or 

amount ot the claim. Such evidence shall not be excluded when 

offered for another purpose; and evidence otherwise admissible 

shall not be excluded merely because it was disclosed during 

settlement negotiations. 

~ 

Rule 408 generally follows Fed. R. Evid. 408 and replaces 

N.J. EVld. R. 52(1) and 53. The general principles of these
 

ruley hlJva uean rutainul.l, out. tllo formulation IlliR LJOOfl
 

simplified. 

The reference to parties' attorneys was added to make it 

clear that the rule applies to their statements and conduct as 

well. The rule also follows the federal provision that evidence 

othe~ise obtained is not rendered inadmissible because it was 

also the SUbject of settlement negotiations. For example, 

admissions of liability made at the scene of an accident may be 

admitted. 

The rule permits the use of evidence arising out of 

settlement negotiations for purposes other than proving liabillt 

or the amount of damages. Such other purposes include, for 

example, proof of an accord and satisfaction (N.J. EVict. R. 53), 

proof of a debtor' s promise to pay all or a portion of a 

preexisting debt (N.J. Evid. R. 52(1)(b)) and proof of bias or 

prejudice of a witness (Fed. R. Evid. 601). Evidence that a 

criminal defendant offered consideration for dropping or reducing 

a charge may also be admitted in appropriate circumstances. 2!!!. 

State v. Romero, 95 N.J. Super. 482, 489-490 (App. Div. 1967). 

To the extent that statements of fact made during settlement 

negotiations are not expressly excluded by N.J. Evid. R. 52(1) or 

S3, Rule 408 follows thQ J:>roaaer principle embodied In ~ 

Evid. 408 which excludes such statements unless made outside of 

settlement negotiations. 

RULE 409 

PAYMENT OF MEDICAL ANO SIMILAR EXPENSES 

Evidence of furnishing or offering or promising to pay 

medical, hospital, or similar expenses occasioned by an injury is 

not admissible to prove liability for the injury. 

~ 

Rule 409 follows Fed. R. Evict. 409 verbatim. Although there 

is no precise New Jersey analogue to this rule, it 1s partly 

encompassed by reference In N. J. Evid. R. 52 (1) to furnishing 

consideration to a claimant "from humanitarian motives." 

~ 

INADMISSIBILITY OF P.LEAS, PLEA DISCUSSIONS AND 

RELATED STATEMENTS 

Except as otherwise provided in this rule, evidence of a 

plea of gUilty which was later withdrawn, of any statement. made 

in the course of that plea proceeding, and of any statement made 

during plea negotiations when either no gUilty plea resulted or a 

guilty plea was later Withdrawn, 1s not admissible in any civil 

or criminal proceeding against the person who made the plea or 

statement or who was the subject of the plea negotiations. 

However, such a statement is admissible (1) in any proceeding in 

which another statement made in the course of the same plea or 

plea discussions has been introduced and the statement should in 

fairness be consldered contemporaneously with it, or (2) in a 

criminal proceeding for perjury, false statement, or other 

similar offense, if the statement was made by the defendant under 

oath, on the record, and In the preaonce ol counsol. 

COMMENT 

Rule 410 genQrally follows Fed. R. Evid. 410. De1etec1, 

however, are those provisions of the federal rule which are 

unique to the federal practice. In replacing the abbreviated 

~J ~g 
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statement of N.J. Evict. R. 52(2), this rule expands the exclusion 

to include not only an accused's offer to plead guilty but also 

any statements made during plea negotiations. The expanded scope 

of the exclusion is a change in current New Jersey practice. See 

State v. Boyle, 198 N.J. Super. 64, 69-73 (App. Div. 1984), whosa 

holding this rule effecttvely supersedes. Even under current 

practice, however, if a court refuses to accept a plea of guilty 

or permits the accused to withdraw hie plea, no admission made by 

the accused in the plea proceedings may be admitted a'qalnst him 

at his criminal trial. State v. Boone, 66 ~ 38 (1974). See 

!i.e 3:9-2 and !i.e 5:22-2(d). 

This rule does not preclude the admissibility of statements 

made during plea negotiations when an issue is later raised as to 

the terms of the plea offer or agreement. See,!.:..9..:.., State v. 

Kovack, 91 !!d.c 476, 479-484 (1982). 

§.!.! !..!.!2 !.:.. 3:9-2 which provides that in accepting a guilty 

plea, the jUdge, for good cause shown, may order that it not be 

admissible in a civil proceeding. 

RULE 411 

LIABILITY INSURANCE 

Ev idence tha t a person was or was not insured against 

liability is not admissible on the issue of that person's 

negligence or other wrongful conduct. Subject to Rule 403, this 

rule does not require the exclusion of evidence of insurance 

against liability when offered for another purpose, such as proof 

of agency, ownership, control, bias, or prejudice of a witness. 

COMMENT 

Rule 411 follows Fed. R. Evid. 411 with minor modification. 

It replaces N.J. Evid. R. 54, which was essentially the same as 

the first sentence of this rule. While the 1967 New Jersey rule 

did not include the content of the second sentence of this rule, 

its import is consistent with current practice. The reference to 

Rule 403 has been added to the second sentence to emphasize the 

potential for prejudice of such evidence. 

RULE 412
 

PROSECUTIONS FOR RAPE AND RELATED OFFENSES
 

[NOT ADOPTED1
 

COMMENT
 

Fed. R. Evid. 412 was not adopted since this subject is
 

covered by ~ 2C:14-7, the Rape-Shield Law, which provides:
 

a. In prosecutions for aggravated sexual assault, 
sexual assault, aggravated criminal sexual contact, 
criminal sexual contact, or endangering the welfare of 
a child in violation of N.J.S. 2C:24-4, evidence of the 
victim's previous sexual conduct shall not be adlBitted 
nor reference made to it in the presence of the jury 
except as provided in this section. When the defendant 
seeks to admit such evidence for any purpose, he must 
apply for an order of the court before the trial or 
preliminary hearing, except that the court may allow 
the motion to be made during trial if the court 
determines that the evidence is newly discovered and 
could not have been obtained earlier through the 
exercise of due diligence. After the application is 
made, the court shall conduct a hearing in camera to 
determine the admissibility of the evidence. If the 
court finds that evidence offered by the defendant 
regarding the sexual conduct of the victim is relevant 
and that the probative value of the evidence offered is 
not outweighed by its collateral nature or by the 

probabili ty that its admission will create und.ue 
prejudice, confusion of the issue, or unwarranted 
invasion of the privacy of the victim, the court shall 
enter an order setting forth with specificity what 
evidence may be introduced and the nature of the 
questions which shall be permitted, and the reasons why 
the court finds that such evidence satisfies the 
standards contained in this section. The defendant may 
then offer evidence under the order of the court. 

b. In the absence of clear and conVincing proof to the 
contrary, evidence of the victim's sexual conduct occurring 
more than onA yAar boforR the date of tho OrrAngO charqod Is 
vrti9umu(J Lo lJo iUiuJmll:Htlole unut!r LblH I:IOI.:Llol\. 

c. Evidence of previous sexual conduct shall not be 
considered relevant unless it is material to negating the 
element of force or coercion or to proving that the source 
of semen, pregnancy or disease 1s a person other than the 
defendant. For the purpose of this section, "sexual 
conduct" shall mean any conduct or behavior relating to 
sexual activities of the victim, including but not limited 
to previous or subsequent experience of sexual penetration 
or sexual contact, use of contraceptives, living arrangement 
and life style. 

Note that the two categories of admissible prior sexual conduct 

prescribed by N.J.S.A. 2C:14-7(c) have been held on sixth 

amendment confrontation grounds, to be illustrative rather than 

exclusive. See State v. Budis, 243 N.J. Super. 498 (App. Div. 

1990), aff'd, _ ~ _ (1991), permitting evidence of the 

prior sexual abuse of the child victim by another in order to 

rebut her assumed naivete. 

ARTICLE V. PRIVILEGES 

RULE 500 

GENERAL RULE 

PriVileges as they now exist or may be modified by law shall 

be unaffected by the adoption of these rules. For convenience in 

reference certain existing provisions of law relating to 

privileges are enumerated in Article V. 

COMMENT 

This rule leaves undisturbed the law of privileges in its 

present form or as it may be developed. 

RULE 501 

PRIVILEGE OF ACCUSBD 

N.J.S.A. 2A:84A-l7 provides: 

( l) Every person has in any criminal action in
 
which he is an accused a right not to be called as d
 
witness and not to testify.
 

(2) The spouse of the accused in a criminal action 
shall not testify 1n such action except to prove the 
fact of marriage unless (a) such spouse and the accused 
shall both consent, or (b) the accused is charged with 
an offense against the spouse, a child of the accused 
or of the spouse, or a child to whom the accused or the 
spouse stands in the place of a parent, or (c) such 
spouse is the complainant. 

(3) An accused in a criminal action has no 
privilege to refuse when ordered by the judge, to 
submi t his body to examination or to do any act in the 
presence of the judge or the trier of the fact, except 
to refuse to testify. 

NOTE: N.J.S.A. 2A:84A-17(4) which, as adopted in 1960, 

permitted adverse comment and inferences from a criminal 

defendant's failure to testify, in certain circumstimces, was 

declared unconstitutional in State v. Lanzo, 44 ~ 560, 562-564 

(1965), citing Griffin v. California, 380 ~ 609, 14 L. Ed. ~d 

106 (1965). Accordingly, N.J. Evid. R. 23(4) was deleted by 

amendment adopted by the New Jersey Supreme Court, effective July 

1, 1980. 
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RULE 502 

DEFINITJON OF INCRIMINAT.ION 

~ 2A:84A-1B provides: 

Within the meaning of this article, a matter will 
incriminate (a) if it constitutes an element of a crime 
against this State, or another State or the United 
States, or (b) Is a circumstance which with other 
circumstances would be a basis for a reasonable 
inference of the commission of such a crime, or (c) 1s 
a clue to the discovery of a matter which Is within 
clauses (a) or (b} above: provided, a Alatter .... 111 not 
be held to incriminate if it clearly appears that the 
witness has no reasonable cause to apprehend a criminal 
prosecution. In deterllining whether a matter is 
incriminating under clauses (a), (b) or (c) and whether 
a crim.inal prosecution 1s to be apprehended, other 
matters in eVidence, or disclosed in argument, the 
illlplications of the question, the setting in which it 
is asked, the applicable statute of limitations and all 
other factors, shall be taken into consideration. 

RULE 503 

SELF- INCRIMINATION 

~ 2A:84A-19 provide.: 

Subject to Rule 31 [Rule 530 J, every natural 
person has a right to refuse to disclose in an action 
or to So police officer or othQt" offieial any matter 
lhnl wlll lll(:..-JIIIJllalu hJUI ur UXVUf.lU hJIII t.u n l'uliuLLy 

a forfeiture of his estate, except that under this 
rule; 

(a)	 no person has the privilege to refuse to submit to 
examination for the purpose of discovering or 
recording his corporal features and other 
identifying characteristics or his physical or 
mental condition; 

(b)	 no person has the priVilege to refuse to obey an 
order made by A court to prod.uce for use as 
evidence or otherwise a document, chattel or other 
thing under his control if some other person or a 
corporation or other Association has a superior 
right to the possession of the thing ordered to be 
produced; 

(c)	 no person has a priVilege to refU8Q to disclose 
any matter which the statutes or regulations 
governing his office, activity, occupation, 
profession or calling, or governing ths 
corporation or association of which he is an 
officer, agent or employee, require him to record 
or report or disclose except to the extent that 
such statutes or regulations provide that the 
matter to be recorded, reported or disclosed shall 
be privileged or confidential; 

(d)	 subject to the same limitations on evidence 
affecting credibility as apply to any other 
witness, the accused in a cri.inal action or a 
party in a civil Action who voluntarily testifies 
in the action upon the mori ts does not have ~he 
priVilege to refuse to disclose in that action, 
any matter relevant to lmy issue therain. 

~ 

LAWYER-CLIENT PRIVILEGE 

~ 2A:84A-20 provides: 

(1)	 General rule. Subject to Rule 37 [Rule 530J and 
except as otherwise provided by paragraph 2 of 
this rule communications between lawyer and his 
client in the course of that relationship and in 
professional confidence, are priVileged, and a 
client has a privilege (a) to refuse to disclose 
any such communication, and (b) to prevent his 
lawyer from disclosing it, and (C) to prevent any 
other witness from disclosing such communication 
if it came to the knowledge of such witness (1) in 
the course ot it.s transmittal between the client 
and the lawyer, or (ii) in a manner not reasonably 
to be anticipated, or (iii) as a result of a 
breach of the lawyer-client relat:lonship, or (iv) 
in the course of a recognized confidential or 
priVileged communication between the client and 
such witness. The privilege shall be claimed by 
the lawyer unless otherwise instructed by the 
client or his representative; the privilege may be 
cla.imed by the client in person, or if incompetent 
or deceased, by his guardian or personal 
representative. Where a corporation or 
a.ssocia.tion is the client having the privilege and 
it has been dissolved, the privilege may be 
clai.ed by its successors, assigns or trustees in 
dissolution. 

(2)	 Exceptions. Such privilege 6hall not extend (a) 
to a communication 1n the course of legal service 
sought or obtained in aid of the commission of a 
crime or a fraud, or (b) to a communication 
relevant to an issue between parties all of whom 
claim through the client, regardless of whether 
the respective claims are by testate or intestate 
succession or by inter vivos transaction, or (c) 
to a connunicatlon relevant to an issue of breach 
of duty by the lawyer to his client, or by the 
cl ient to his lawyer. Where 2 or more persons 
have employed a lawyer to act for them in common, 
none of them can assert such priviIe98 as against 
the others as to communications with respect to 
that matter. 

(3)	 Definitions. As used in this rule (a) "client" 
means a person or corporation or other association 
that, directly or through an authorized 
representative, consults 8. lawyer or the lawyer's 
representative for the purpose of retaining the 
lawyer or securing legal serVice or advice from 
him in his professional CApacity; and includes an 
incompetent whose guardian so consults the lawyer 
or the lawyer's representative in banal t of the 
incompetent, (b) "lawyer" means a person 
authorized, or reasonably believed by the client 
to be authorized to prActice law in any State or 
nation the law of which recognizes a privilege 
against disclosure of confidential communications 
between client and lawyer. A communication made 
in the course of relationship between lawyer and 
client shall be presumed to have bean made in 
professiona.l confidence unless knowingly Alade 

within the hearing of some person whose presence 
nUllified the privilege. 

~ 

PSYCHOLOGIST PRIVILEGE 

N.J.S.A. 45:148-28 provides: 

The contidential relat.ions and communications 
between and among a licensed practicing psychologist 
and individuals, couples, families or groups in the 
course of the practice ot' psychOlOgy are placed on the 
same basis as those provided between attorney and 
client, and nothing in this act shall be construed to 
require any such privileged COlIIIQunications to be 
disclosed by any such person. 

~ 

PATIENT AND PHYSICIAN PRIVILEGE 

(a)	 !!..J.S.A. 2A:B4A-22.1 provides: 

As used in this act, (a) "patient" means a person 
who, tor the sale purpose of securing preventive, 
palliative, or curative treatment, or a diagnosis 
preliminary to such treatment, of his physical or 
mental condition, consults a physician, or submits to 
an examination by a physician; (b) "physicianOi means a 
person authorized or reasonably believed by the patient 
to be authorized, to practice lUedic:ine in the State or 
jurisdiction in which the consultation or examination 
t.akes place; (e) "holder of the privilege" means the 
patient while alive and not under the guardianship at 
the guardian of the parson of an incompetent patient, 
or the personal representative of a deceased patient; 
(d) "confidential communication between physician and 
patient" means such information transmitted between 
physIcian and patient, including information obtained 
by an examination of the patient, as Is transmitted in 
confidence and by a means which, so far as the patient 
is aware, discloses the informa.tion to nO third persons 
other than those reasonably necessary for the 
transmission of the information or the accomplishment 
of the purpose for which it is transm.i tted. 

(b)	 ~ 2A;B4A-22.2 provides: 

Except as otherwise provided in this act, a 
person, whether or not a party, has a privilege 1n a 
civil action or in a prosecution for a crime or 
v iolation of the disorderly persona law or for an act 
of juvenile delinquency to refuse to discloBe, and to 
prevent a w1 tneSB from disclosing, a cOllUllunico.tion, if 
ho claims Lho prlvilQgQ and the 1udge finds that (a) 
tllA cOllununication was a confidentIal cOlWUunIctlLloH 
between patient and physician, and (b) the patient or 
the physician reasonably believed the communication to 
be neceSSAry or helpful to enable the physician to mak.e 
a diagnosis of the condition of the patient or to 
prescribe or render treatlllent t.herefor, and (c) the 
witness (i) is the holder of the privilege or (1i) at 
the time of the cOAUaunic4tion was the physician or a 
person to whom disclosure was made because reasonably 
necessary for the transmission of the comaunicatlon or 
fo~ the accoapl18hment of the purposQ for which it was 
transmitted or (lii) is llny other person who obtained 
knowledge or possession of the cOllUllunication as the 
result of an intentional breach of the physiciAn I s duty 
of nondisclosure by the physician or his agent or 
servant and (d) the claimant i. the holder of the 
privilege or a person authoriZed to claim the privilege 
for hi... 

__J	 ==-~~
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(c)	 N.J.S.A. 2A:84A-22.3 provides: 

There is no privilege under this act as to any 
relevant communication between the patient and his 
physician (a) upon an issue of the patient I s coodi tion 
In an action to conuol t him or otherwise place him under 
the control of another or others because of alleged 
mental incompetence, or in an action In which the 
patient seeks to establish his competence or in an 
action to recover damages on account of conduct of t.he 
patient which constitutes a criminal offense other than 
a misdemeanor, or (b) upon an issue as to the validity 
ot a document as a will of the patient, or (c) upon an 
issue between parties claiming by testate or intestate 
succession from a deceased patient. 

(d)	 ~ 2A:84A-22.4 provides: 

There is no privilege under this act In an action 
In which the condition of the patient is an element or 
factor of the claim or defense of the patient or of any 
party claiming through or under the patient or claiming 
as a benef iclary of the patient through a contract to 
which the patient is or was a party or under which the 
patient is or was insured. 

(e)	 N.J.S.A. 2A:84A-22.5 provides: 

There is no privilege under this act as to 
informatIon which the physician or the patient is 
required to report to a public official or as to 
informatIon required to be recorded in 0 public office, 
unless the statute requiring the report or record 
specifically provides that the infOrmAtion shall not be 
disclosed. 

(f)	 ~ 2A:84A-22.6 provides: 

No person has a privilege under this act if the 
jud'je finds that sufficient evidence, aside from the 
communication, has been introduced to warrant a finding 
that the services of the physician were sought or 
obtained to enable or aid anyone to commit or to plan 
to commit a cr ime or a tort, or to escape detection or 
apprehension after the commission of a crime or a tort. 

(g)	 N.J.S.A. 2A:84A-22.7 prOVides: 

A privilegQ under this act as to a communication 
is terminated if the judge finds that any person while 
a holder of the privilege has caused the physician or 
any agent or servant of the physician to testify in any 
action to any matter of which the physician or his 
agent or servant gained knowledge through the 
communication. 

RULE 507 

UTILIZATION REVIEW COMMITTEES OF CERTIFIED HOSPITAL OR 

EXTENDED CARE FACILITY i EXCEPTIONS 

(a)	 N.J.S.A. 2A:84A-22.8 provides: 

Information and dat.a secured by and in the 
possession of utilization review coaunltteea established 
by any certified hospital or extended care facility in 
the performance of their duties shall not be revealed 
or disclosed in any manner or under any circumstances 
by any member of such committee except to: (a) a 
patient's attending physician, (bl the chief 
administrative Officer of the hospital or extended care 
facility which it serves, (c) the medical executive 
committee, or comparable enforcement unit, of such 
hospital or extended care facility, (d) representatives 
of, including intermediaries or carriers for, 
government agencies In the performance of their duties, 
under the provisions of Federal and State law, or (e) 
any hospital, service corporation, medical service 
corporation or insurance company with which said 
patient has pextinent coverage under a contract, policy 
or certificate, the terlllB of Which authori~e the 
carrier to request and be given such information and 
data. 

(b)	 N.J.S.A. 2A:84A-22.9 provides: 

No member of a utilization review committee aay be 
held liable for clamages or otherwise prejudiced in any 
Olanner by reason of recollUDendlltion8 or findings aade by 
said committee or for furnishing information or data 
obtained in the course of his duties as a malllber of a 
committee to the persons and officials mentioned in 
section 1 [2A:84A-22.8J hereof. 

NEWS PERSON 's PRIVILEGE 

transmitting, compiling, editing or dissemina.ting news 
for the general public or on whose behalf news is so 
gathered, procured, transmitted, compiled, edited or 
disseminated has a privilege to refuse to disclose, in 
any legal or quasi legal proceeding or before any 
investigative body, including, but not limited to, any 
court grand jury, petit jury, administrative agency, 
the L~gislature or legislative committee, or elsewhere: 

a.	 The source, author, means, agency or person from 
or through whom any information was procured, 
obtained, supplied, furnished, gathered, 
transmitted, compiled, edited, disseminated, or 
delivered; and 

b.	 Any news or information obtained in the 
course of pursuing his professional 
activities whether or not it is disseminated. 

The provisions of this rule insofar as it. relates 
to radio or television stations shall not apply unless 
the radio or television station maintains and keeps 
open for inspection, for ill period of at least I year 
from the date of an actual broadcast or telecast, an 
exact recording, transcription, kinescopic film or 
certified written transcript of the actual broadcast or 
telecast. 

(b)	 N.J.S.A. 2A:84A-2ia provides: 

Unless a different meaning clearly appears froll 
the context of this act, as used in this act. 

a.	 '·Newa media" means newspaperll, maga..,ines, press 
associations, news Agencies, wlre services, radio, 
television or other similar printed, photographic, 
mechanical or electronic lIeans of disseminating 
news to the general public. 

h.	 "Now,," IllOllllH OilY wrlLLnn, urnl UI" plc:l.ol"lnl 
intormation gathered, procur~d, leans.liLted, 
compIled, edited or disseminated by, or on 
behal f of any person engaged in, engaged on, 
connected with or employed by a news media 
and so procured or obtained while such 
required relationship is in effect. 

c.	 "Newspaper" means a paper that is printed and 
distributed ordinarily not less frequently 
than once (I week and that contains news, 
articles of opinion, editorials, features, 
advertising, or other ma.tter regarded illS of 
current interest, has a paid circulation and 
has been entered at a United States post 
office as second class matter. 

d.	 ··Maga~ine" means a publication containing 
news which is published and distributed 
periodically, has a paid circulation and has 
been entered at a United States post office 
as second class matter. 

e.	 IINews agency" means a cOBllllerclal organization 
that collects and supplies news to 
subscribing newspapers, magaZines, 
periodicals and news broadcasters. 

t.	 "Press association" lIeans an association of 
newspapers or magazines formed to gather and 
distribute news to its members. 

g.	 "Wire service" means a news agency that sends out 
syndicated news copy by wire to subscribing 
newspapers, magaZines, periodicals or news 
broadcasters. 

h.	 'lIn the course of purSUing hiB professional 
activities" means Any situation, including a 
social gatherinq, in which a reporter obtains 
information for the purpose of disseminating it to 

the public, but does not include any situation in 
which a reporter intentionally conceals from the 
source the fact that he i. a reporter, and does 
not include any situation in which a reporter 1s 
an eyewitness to, or participant in, any 8Ct. 

involving physical violence or property damage. 

(c)	 N.J.S.A. 2A:84A-21.1 provides: 

Where II newsperson is required to disclose 
information pursuant to a subpoena issued by or on 
behalf of a defendant in a criminal proceeding, not 
including proceedings before a~inistrative or 
investigative bodies, grand juries, or legislative 
cOllUllittees or cOlNlissions, the provisions and 
procedures in this act are applicable to the claim and 
exercise of the newspersonls privilege under Rule 27 
(C.2A:84A-21) . 

(a) N.J.S.A. 2A:84A-2l provides: (d) N.J.S.A. 2A:84A-21.2 provides: 

Subject to Rule 37 (Rule 530], a person engaged 
on, engaged In, connected with, or employed by news 
media for the purpose of gathering, procurinq, 

Proceedings pursuant to this act shall take place 
before the trial, except that the court ....y allow a 
motion to institute proceedings pursuant to this act to 
be made during trial if the court determines that the 
evidence sought is newly discovered and could not have 
been discovered earlier through the exercise of due 
diligence. 



I.J.L.J.. 
129 N.J.L.J. Supplement to N.J. Law Journal, Thursday, October 10, 1991 Page Twenty-Om 

s 

n 

.y 

~e: 

es 
iSS 

or 

~ 

s 
dia, 
hie, 
9 

i out 

I 

it to 

)n 1n 
the 

,es 
r is 

Ie. 

n 
ot 

\8. and 
27 

place
 
a
 

act to 
the 
have 

ue 

(e) ~ 2A:84A-21.3 provides: 

a. To sustain a claim of the newspersonts privilege 
under Rule 27 (Rule 508(a) 1 the claimant shall make B 
prima facie showing that he is engaged In. connected 
wi th or employed by a news media for the purpose of 
gathering, procuring, transmitting, compiling, editing 
or disseminating news for the general public or on 
whose behalf news is so gathered, procured, 
transmitted, compiled, edited or disseminated, and that 
the subpoenaed materials were obtained In the course of 
pursuing his professional activities. 

b. To overcome a finding by the court that the 
claimant has made a prima facie showing under a. above, 
the party seeking enforcement of the subpoena shall 
5how by clear and convincing evidence that the 
privilege has been waived under Rule 37 [Rule 530] (C. 
2A:84A-29) or by a preponderance of the evidence that 
there is a reasonable pcobal.>111ty that the subpoenaed 
1'1Iut.nrlulu ilion rolovnllL, molue!Ql nwJ UnUOlllll:U:Y Lu tho 
defense, that they could not be secured from any less 
intrusive source, that the value of the material sought 

as it bears upon the issue of guilt or innocence 
outweighs t.he privilege against disclosure, and that 
the request is not overbroad, oppressive, or 
unreasonably burdensome which may be overcome by 
evidence that all or part of the information sought is 
irrelevant, immaterial, unnecessary to the defense, or 
that it can be "ecured from another source. 
Publication shall constitute 0 ",eiver only as to the 
specific material published. 

c. The determinations to be made by the court pursuant 
to this section shall be made only after a hearing in 
which the party claiming the privilege and the party 
seeking enforcement of the Bubpoena shall have a full 
opportunity to present evidence and argument with 
respect to each of the materials or items sought to be 
sUbpoenaed. 

( f) N.J.S.A. 2A:84A-21.4 provides: 

upon a finding by the court that there has been a 
waiver as to any of the materials sought or that any of 
the materials sought meet the criteria set forth In 
subsection 3 .b., the court shall order the production 
of such materials, and such materials only, for In 
camera inspect.ion and determination as to its probable 
admissibility 1n the trial. The party claiming the 
privilege and the party seeking enforcement of the 
SUbpoena shall be entitled to a hearing in connection 
with the in camera inspection of such materials by the 
court, during which hearing each party shall have a 
full opportunity to be heard. If the court, after its 
in camera review of the materials, determines that such 
materials are admissible according to the standards set 
forth in Subsection 3.6., the court shall direct 
production of such materials, and such materials only. 

(g) N.J.S.A. 2A:84A-21.5 provides: 

After any hearing conducted by the court pursuant 
to section 3 or 4 hereof, the court shall make specific 
findings of fact and conclusions of law with respect to 
its rulings, which findings shall be 1n writing or set 
forth on the record. 

(h) N.J.S.A. 2A:84A-21.6 provides: 

An interlocutory appeal ta.ken frOID a decision to 
uphold or quash a Bubpoena shall act a8 a stay of all 
penalties which may have been imposed for failure to 
comply with the court's order. The record on appeal 
shall be kept under seal until such time as appeals are 

eXhausted. In the event that all material or any part 
thereof is found to be privileged, the record as to 
that privileged material shall reD'Wlln permanently 
sealed. Any subpoenaed materials which shall, upon 
eXhaustion and determination of such appeals, be found 
to be privileged, shall be returned to the party 
claiming the privilege. 

(i) ~ 2A:84A-21.7 prOVides: 

Where proceedings are instituted hereunder by one 
of sevoral co-defendants in a criminal trial, notice 
shall be prOVided to all of the co-defendants. Any co­
defendant shall have the right to intervene if the co­
defendant ca.n demonstrate, pursuant to sectlon 3, that 
the materia.ls sought by the issuance of the subpoena 
bear upon his guilt or innocence. Where such 
intervention is sought by a co-defendant, that co­
defendant shall be required, prior to being permitted 
to participate in any in camera proceeding, to ma.ke 
that showing required of a defendant in section 3. 

I j) N.J.S.A. 2A:84A-21.8 provides: 

If the court finds no reasonable basis for 
requesting the information has been Shown, costs, 
including counsel fee, may be assessed against the 
party see.king enforcement of the SUbpoena. Where an 
application for costs or counsel fee is made, the judge 

shall set forth his reasonS for awarding or denying 
same. 

RULE 509 

MARITAL PRIVILEGE--CONFIDENTIAL COMMUNICATIONS 

N.J.S.A. 2A:84A-22 provides: 

No person shall disclose any cORUllunication made in 
confidence between such person and his or her spouse 
unless ·both shall consent to the disclosure or unless 
the conununication is relevant to an 'issue in an action 
between them or in a criminal a.ction or proceeding 
coming wIthin Rule 23(2) [Rule 501(2)J. When a spouse 
is incompetent or deceased, consent to the disclosure 
may be given for such a spouse by the guardian, 
executor or administrator. The requirement for consent 
shall not terminate with divorce or separation. A 
communication between spouses while living separate and 
apart under a divorce from bed and board shall not be a 
privileged communication. 

RULE 510 

MARRIAGE COUNSELOR PRIVILEGE 

N.J.S.A. 45:8B-29 provides: 

Any conununicotion between a marriage counselor and 
t.he person or persons counseled shall be confidential 
and its secrecy preserved. This privilego shall not be 
subject to waiver, except where the marriage counselor 
is a party defendant to a civil, criminal or 
disciplinary action arising from such counseling, in 
which case, the waiver shall be limited to that action. 

RULE 511 

PRIEST-PENITENT PRIVILEGE 

N.J. S .A. 2A: 84A-23 provides: 

SUbject to Rule 37 [Rule 530], a clergyman, 
minister or other person or practitioner authorized to 
perform similar functions, of any religion shall not be 
allowed or compelled to disclose a confession or other 
confidential communication made to him in his 
professional character, or as a spiritual advisor in 
the course of the discipline or practice of the 
religious body to which he belongs or of the religion 
which he professes, nor shall he be compelled to 
disclose the confidential relations and communications 
between and among him and individuals, couples, 
families or groups with respect to the exercise of his 
professional counselling role. 

~ 

RELIGIOUS BELIEF 

N.J.S.A. 2A:84A-24 provides: 

Every person has a privilege to refuse to disclose 
his theological opinion or reliq10us bellef unless his 
adherence or nonadherence to such an opinion or belief 
is material to an issue in the action other than that 
of his credibility as a witness. 

RULE 513 

POLITICAL VOTE 

~ 2A:84A-25 provides: 

Every person has ill privl1eqe to refuse to discloae 
the tenor of his vote at a political election unless 
th~ ludqft flmlR thnl; l.hft VOt9 wnlll CORt. 'lln.,nlly. 

RULE 514 

TRADE SECRET 

H.J.S.A. 2A:84A-26 provides: 

The owner of a trado secret has a privilege, which 
may be claimed by him or hiB agent or employee, to 
refuse to disclose the secret and to prevent other 
persons from disclosing it if the judge finds that the 
allowance of the privilege will not tend to conceal 
fraud or otherwise work injustice. 

~ 

OFFICIAL INFORMATION 

~ 2A:84A-27 provides: 

No person shall di"cloBe offic~c;il information of 
this State or of the United States (0) if disclosure is 
forbidden by or pursuant to any Act of Congress or ot 
this State, or (b) if the judge finds that disclosure 
of the inforllation in the action will be harmful to the 
interests of the public. 

==="'J ..................................===""'_~"_~'" """'_~~_ ~~~~iiiiiiiiiiiiiiiiiiiOiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiliiiiiiiiiiiiiiiiiiiWiiiiiiiiiiiiiiiiiiiiiiiiiiOiiiiiiiiiiiiii""'-' --==­
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~ 

IDENTITY OF INFORMER 

N.J.S.A. 2A:84A-28 provides: 

A witnes8 has a privilege to refuse to disclose 
the identity of a peraon who has furnished information 
purporting to disclose lit violation of a provision of 
the laws of this State or of the United States to a 
representative of the State or the United States or a 
governmental division thereof, charged with the duty of 
enforcing that provision, and evidence thereof is 
inadmissible, unless the judge finds that (a) the 
identi ty of the person furnishing the information has 
already been otherwise diacloBed or (b) disclosure of 
his Identi ty is essential to assure a fair 
determination of the iSBues. 

RULE 517 

VICTIM COUNSELOR PRIVILEGE 

(a) N.J.S.A. 2A:84A-22.13 provides: 

The Legislature finds and declares that: 

a. The emotional and psychological injuries that are 
inflicted on victims of violence are often more serious 
than the physical injuries SUffered; 

b. Counseling is often a successful treatment to ease 
the real and profol..lnd psychological trauma experienced 
by these victims and their families; 

c. In the counseling process, victims of vJ.olence 
openly discuss their emotional reactions to the crime. 
These reactions are often highly intertwined with their 
personal histories and psychological profile; 

d. Counseling of violence and victims is most 
successful when the victims are assured their thoughts 
and feelings will remain confidential and will not be 
disclosed without their permission; and 

e. Confidentiality should be accorded all victims of 
violence who .require coun.s(;J.lng whether or not they are 
able to afford the serviCE':; of private psychiatrists or 
psychologists. 

Th~rero.[e, j t is the public policy of this State to 
extend a testimonial privilege encompassing the contents of 
conununlcations with Ii victim counselor and to render immune 
tcom discovery or legal process the records of these 
communications maintained by the counselor. 

(b) N.J.S.A. 2A:84A-22.14 provides: 

As used in this act: 

a. "Act of violence" means the commission or attempt to 
commit any of the off~n8es set forth in subsection b. 
of section 11 of P.L. 1971, c. 317 (C.52:4B-Il). 

b. "confidential communication" means any information 
exchanged between a victim and a victim counselor in 
private or in the presence of a third party who is 
necessary to facilitate communication or further the 
counseling process and which ig disclosed in the course 
of the counselor I s treatment of the victim for any 
emotional or psychological condition resulting from an 
act of violence. It includes any advice, report or 
'Working paper given or made in the course of the 
consultation and all information received by the victim 
counselor in the course of that relationship. 
c. "Victim" means a person who consults a counselor for 
the purpose of securing advice, counseling or 
assistance concerning a mental, physical or emotional 
condition caused by an act of violence. 

d. "Victim counseling center" means any office, 
institution, or center offering assistance to victims 
and their families through crisis intervention, medical 
and legal accompaniment and follow-up counseling. 

e. "Victim counselor" means a person engaged in any 
office, institution or center defined as a victim 
counseling center by this act, who has undergone 40 
hours of training and is under the control of a direct 
services supervisor of the center and who hag a primary 
function of rendering advice, counseling or assisting 
v ictims of acts of violence. 

(c) N.J.S.A. 2A:84A-22.15 provides: 

SUbject to Rule 37 [Rule 530 J of the Rules of 
Evidence, a victim counselor has a privilege not to be 
examined as a witness in any civil or criminal 
proceeding with regard to any confidential 

guardian, executor or administrator is the defendant or 
has d relationship with the victim such that he has an 
interest in the outcome of the proceeding. The 
privilege may be knowingly waived by a juvenile. In 
any instance where the juvenile is, in the opinion of 
the judge, incapable of knowing consent, the parent 0[" 

('lInnll"" ur lhn )lIvulillu mny wnlv" th" l'I'lvll",!" 1111 

lmhtllL 01 lhtt juvUlditl, pL-oviueu Lhal the varent or 
guardian 1s not the defendant and does not have a 
relationship with the defendant such that he has an 
interest in the outcome of the proceeding. A victim 
counselor or a victim cannot be compelled to provide 
testimony in any civil or criminal proceeding that 
would identify the name, address, location, or 
telephone number of a domestic violence shelter or any 
other facility tha.t provided temporary emergency 
shelter to the victim of the offense or transaction 
that is the subject of the proceeding unless the 
faelli ty is a party to the proceeding. 

(dl ~ 2A:84A-22.16 provides: 

Nothing in this act shall be deemed to prevent the
 
disclosure to a defendant in a criminal action of
 
statements or information given by a victim to a county
 
victim-witness coordinator, where the disclosure of the
 
statements or information 1s required by the
 
constitution of this State or of the United Stales.
 

RULE 518 TO RULE 529 

[Reserved] 

RULE 530 

WAIVER OF PRIVILEGE BY CONTRACT OR PREVIOUS DISCLOSURE; 
LIMITATIONS 

N.J.S.A. 2A:84A-29 provides: 

A person waives his right or privilege to refuse 
to disclose or to prevent another from disclosing a 
specified matter if he or any other person while the 
holder thereof has (a) contracted wi th anyone not to 
claim the right or privilege or, (b) without coercion 
and with knowledge of his right or privilege, made 
disclosure of any part of the privileged matter or 
consented to such a disclosure made by anyone. 

A disclosure which is itself privileged or 
otherwise protected by the common law, statutes or 
rules of court of this State, or by lawful contract, 
shall not constitute a waiver under this section. The 
failure of a witness to claim a right or privilege with 
respect to one question shall not operate as a waiver 
with respect to any other question. 

RULE 531 

ADMISSIBILITY OF DISCLOSURE WRONGFULLY COMPELLED 

N.J.S.A. 2A:84A-30 provides: 

Evidence of a statement or other disclosure is 
inadmissible against the holder of the privilege if the 
disclosure was wrongfully made or erroneously required. 

RULE 532 

REFERENCE TO EXERCISE OF PRIVILEGES 

N.J.S.A. 2A:84A-31 provides: 

If a privilege is exercised not to testify or to 
prevent another from testi fying, either in the action 
or with respect to particular matters, or to refuse to 
disclose or to prevent another from disclosing any 
matter, the jUdge and counsel may not comment thereon, 
no presumption shall arise with respect to the exercise 
of the privilege, and the trier of fact may not draw 
any adverse inference t.herefrom. In those jury cases 
wherein the right to exercise a privilege, as herein 
provided, may be misunderstood and unfavorable 
inferences drawn by the trier of the fact, or be 
impaired in the particular case, the court, at the 
request of the party exercising the priVilege, may 
instruct the jury in support of such priVilege. 

N.J.S.A. 

(1 ) 

RULE 533 

EFFECT OF ERROR IN OVERRULING CLAIM OF PRIVILEGE 

2A:B4A-32 provides: 

A party may predicate error on a ruling 
disallowing a claim of privilege only if he is the 
holder of the privilege. 
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communication. The privilege shall be claimed by the (2) If a witness refuses to answer a question, under 
counselor unless otherwise instructed by prior written 
consent of. the victim. When a victim is incompetent or 

color of a 
through 38 

privilege claimed pursuant to Rules 
(Rules 501 through 531 J, after the 

23 

deceased consent to disclosure may be given by the jUdge has ordered the witness to answer, and a 
guardian, executor or administrator exceDt when the contempt proceeding is brought aqainst the 

witness, the court hearing the sAme shall order it 
dismissed if it appears that the order directing 
the wi toess to answer was erroneous. 
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ARTICLE VI. WITNESSES
 

RULE 601
 

GENERAL RULE OF COMPETENCY
 

Every person is competent to be a witness unless (a) the 

jUdge finds that the proposed witness Is incapable of expression 

concerning the matter so as to be understood by the judge and 

jury either directly or through interpretation, or (b) the 

proposed witness 1s incapable of understanding the duty of a 

witness to tell the truth, or (e) except as otherwise provided by 

these rules or by law. 

~ 

Rule 601 incorporates the substantive provisions of !i..:...J..=.. 

~ 7(a) and (c) and 17(a) and (b). The federal analogue, 

Fed. R. EVid. 601, is inapposite to the extent that it states a 

choice of law rule in federal proceedings. While the substantive 

provision of the federa.l rule is less specific than this rule, 

the federal rule is not inconsistent with this rule in principle. 

Subsection (c) was added to accommodate provisions of Rules 

804(a)(5) and 805(b)(8)(B} regarding admissibllity of a child's 

statements concerning sexual activity notwithstanding the child 

lo nul l.IuulllmJ COIllVOlOlll UM u wlLnutJH UHl!l..JL" Hulu 601. 

~ 

LACK OF PERSONI\L KNOWLEDGE 

Except as otherwise provided by Rule 703 (bases of opinion 

testimony by experts), a witness may not testify to a matter 

unless eVidence is introduced sufficient to support a finding 

that the witness has personal knowledge of the matter. Evidence 

to prove personal knowledge may, but 

testimony of the witness himself. 

COMMENT 

Rule 602 follows Fed. R. Evid. 

19. The provision contained in N.J. 

need not, consist of the 

602 and part of N.J. Evid. R. 

Evict. R. 19 which allowed 

evidence to be introduced conditionally is encompassed by Rule 

104 and is therefore not repeated in this rule. 

This rule should not be construed to deprive the judge of 

the inherent power to reject the testimony of a witness if he 

finds th~t no trier of fact could reasonably believe that the 

witne:Ois actually perceived the matter. The express provision to 

this effect contained in N.J. Evict. R. 19 was not included in 

Lh!a l:uio LOL:llUSe lL lII11xoly rollocLs a prl11cip.lo yunoL'111J.y 

applicable to proof of all conditions for the admissibility of 

evidence which Is ~mbraced by Rule 10~. 

RULE 603
 

OATH OR AFFIRMATION
 

Before testifyiog a witness shall be required to take an 

oath or make an affirmation or declaration to tell the truth 

under the penalty provided by law. No witness m.ay be barred from 

testifying because of religious belief or lack of such belief. 

~ 

Rule 603 follows both Fed. R. Evid. 603 and N,J. Evict. R. 18 

wlLh mlll"r· InIHllI:\(.jP ("hnll!,.,nn. I\R 1.11 tho IIfH' or uvlduIH',) 

respecting the religious helief of a witness, see Rule 6l0. 

Although N.J.S.A. 41:1-6 prescribes a form of affirmation 

and declaration and E. 1 :4-4(b) prescribes the form of 

certification in lieu of oath, no statute or rule of evidence or 

practice prescribes the form of witness oath. Consequently, 

although the so-called traditional form of oath is ,commonly used, 

it is not mandated and, 

form will be acceptable 

constitutes a commitment 

punishment of any kind." 

111 (1979). 

§!g ~ Rule 610, 

especially in the case of children, any 

if it satisfies, the judge that it 

to speak. the truth lion pain of future 

State in Interest of R.R., 79 ~ 91, 

which prohibits admissibility of a 

witness I beliefs or opinions to affect credibility. 

~ 

INTERPRETERS 

The judge shall determine the qualifications of a person 

testifYing as an interpreter. An interpreter shall be SUbject to 
, 
all provisions of these rules relating to witnesses and shall 

take ar" oath or make an affirmation or declaration to interpret 

accurately. 

~ 

Rule 604 follows the current but presently uncodified 

practice of requiring an interpreter to take an oath or make an 

affirmation to interpret accurately and adopts the last sentence 

of N.J. Evid. R. 17 making the interpreter SUbject to rules 

relating to witnesses. While not inconsistent with Fed. R. Evid. 

604, this rule avoids the potential for confusion in the federal 

rule I 8 stipulation that an interpreter is SUbject to 

"qualification as an expert." Instead, this rule, filling a gap 

in the current New Jersey rule6, simply leaves the qualification 

of a person to act as 

trial judge. 

Because the use 

of distortion of the 

wltnes8,U the use of 

an interpreter to determination by the 

of an interpreter always presents some risk 

"message communicated by the primary 

an interpreter should be limited to those 

s1tuations in which the trial judge is satisfied that the 

"witness' natural mode of expression is not intelligible to the 

tribunaL" State in Interest of R. R., 79 ~ 97, 116 (1979). 

To insure the integrity of the interpretation, the interpretation 

must be wholly impersonal, that is, o.n exact rendering of the 

witness' communication, neither paraphrased, summarized, expanded 

or otherwise modified. !5!.:. at 117-118. More significantly, the 

interpreter must have no interest 1n the matter before the court; 

an intere5ted interpreter may be allowed to act, if at all. only 

when there is no reasonable possibility of obtaining the services 

of a disinterested interpreter. Ibid. Se~ State v. Lee, 211 

N.J. Super. 590, 594-596 CAppo Div. 1986). In no circumstances 

may a primary witnosa act. au interpreter for another primary 

witness. State in the Interest of R.R., supra, 79 ~ a.t 119­

uo. 

-~ 
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RULE 605 

RESTRICTION ON JUDGE AS WITNESS 

The judge presiding at the trial may not testify as a 

witness in that trial. No objection need be made to preserve the 

point. 

Rule 605 follows Fed. R. Evid. 605 verbatim except that lIin 

that trial" was moved to the end of the sentence. In principle 

the ru.le is the same as N.J. Evid. R. 42. 

Note that a New Jersey judge may not testi fy as an expert 

witness on New Jersey law in a trial over which he 1s not 

presiding. State v. Grimes, 235 N.J. Super. 75, 79-81 (App. Div. 

1989), certi to denied, 118 N. J. 222 (1989). 

RULE 606 

RESTRICTION ON JUROR AS WITNESS 

A member of the jury may not testify as a witness before the 

JUL'y 011 which Lho JUL'ur 1u 8o.a:vluy. 

COMMENT 

Rule 606 follow8 the analogous provisions of both Fed. R. 

Evld. 606(a) and N.J. Evid. R. 43 with minor language changes 

only. The provision of the federal rule requiring objections to 

the testimony of a juror to be made outside the presence of the 

jury was deleted as self-evident. 

Fed. R. Evid. 606(b) and N.J. Evid. R. 41 address the extent 

to which a juror may testify after the verdict with respect to 

factors influencing his vote. In general terms both prohibit 

such testimony unless it relates to improper outside influences. 

New Jersey case law on the subject is generally consistent With 

both rule.. See,~, State v. Athorn. 46 !!.."h 247 (1966), 

cert. denied, 384 ~ 962 (1966); State v. LaFera, 42 !!.:...4...:.. 97, 

105-111 (1964); State v. Young, 181 N.J. Super. 463, 466-472 

(App. Div. 1981); ~ 1:16-1. See also State v. Bey (I). 112 !!..:..:!..:. 

45, 86-92 (1988), prescribing standards for post-impanelment, 

pre-verdict inter~'C"}1'ltion of jurors respecting possible taint. 

The prohibition against testimony by jUI:ors 1n the New Jersey 

analogue, N~J. Evid. R. 43, was intended only t.o prohibit a juror 

from testifying as a fact witness in the trial itself and does 

not address the question of testimony by a juror in a collateral 

hearing to determine whether improper influences upon him or the 

jury may have been exerted. See Comment on Rule 43, The 1963 

Report at 83-84. Because New Jersey case law is comprehensive 

and the lssue overlaps procedural concerns, it was deemed 

unnecessary to adopt an evidence rule dealing with juror 

misconduct, improper influence of jurors, and related matters. 

Consequently, no analogue to N.J. Evict. R. 41, or Fed. R. Evid. 

606(b) was incorporated in this rule. 

RULE 607 

CREDIBILITY AND NEUTRALIZATION 

Except as otherwise provided by Rules 405 and 608, for the 

purpose of impairing or supporting the credibility of a witness, 

any party includin9 the party calling the witness may examine the 

witness and introduce extrinsic evidence relevant to the issue of 

credibility, except that the party calling a witness may not 

neutralize the witness' testimony by a prior contradictory 

statement unless the statement 1s in a torm admissible under Rule 

803(a) (1) or the judge finds that the party calling the witness 

was surprised. A prior consistent statement shall not he 

admitted to support the credibility of a witness except to rebut 

an express or implied charge against the witness of recent 

fabrication or of improper influence or motive and except as 

otherwise provided by the law of evldence. 

Rule 607 follows almost verbatim N.J. Evict. R. 20 as amended 

effective July 1, 1982. That amendment, together with the 

contemporAneous amendment of N.J. Evict. R. 63(1)(a), 

substantially modified the so-called voucher rule as previously 

\:mbcal,,;'ec.J. ill N. J. t::v1d. IL 20. Fed. IL Ev Id. 607, whil.:h alJollshed 

the voucher rule entirely, was rejected. Rule 607 also continues 

the neutralization provision embodied in N.J. Evict. R. 20, which 

1s not contained in the federal analogue. 

Fed. R. Evid. 607 was coupled in the original draft of the 

Federal Rules of Evidence with a hearsay exception providing for 

the substantive admissibility of all prior statements of a 

witness. See Notes of Committee on the Judiciary, House Report 

No. 93-650, Note to Fed. R. Evid. 801(d)(1), 28 U.S.C.A. (1984). 

When all prior statements of a witness are thus admissible, there 

is no longer the danger that a witness will be called solely to 

oblain forbidden hearsay benefits under t.he quiso 'of Impp.,chmr-mt, 

since the benefits are no longer forbidden. See Notes of 

Advisory Conunittee on Proposed Rules, Note to Fed. R. Evict. 607, 

28 U.S.C.A. (1984). However, if some prior sta.tements of a 

witness remain subject to hearsay restrictions on substantive 

use, restrictions on ltimpeachin911 one's own witness should be 

retained, at least to some extent. This point was apparently 

overlooked by Congress when the wide open prior witness st.atement 

hearsay exception was narrowed, but a corresponding change was 

not made in the impeachment rule. Rule 607 reflects the 

properly tailored restrictions o~ impeachment of one I sown 

witness contained in N.J. Evict. R. 20. 

Prior to the adoption of the 1967 Rules of Evidence, it was 

recommended that Rule 20 take a form that "sweeps the decks clean 

as to impeachment." The 1963 Report at 59. It was argued that 

there should be no limitation on the right to impair the 

credibility of one's " own witness." Ibid. However, the proposed 

version of Rule 20, which mirrored the principle later embodied 

in Rule 607 of the Uniform Rules of Evidence, was rejected. 

Instead a version incorporating the restr ictlve voucher rule was 

adopted. 

The 1982 amendments to N.J. Evld. R. 20 broadened the right 

of a party to impeach a witness called by him by allowing him to 

use a prior inconalstent.. statement if In a form comply Lng with 

N.J. Evid. R. 63(1)(a), as amended. Such a statement can also be 

used to neutralize the current testimony of the witness, whether 

or not the party calling the witness has been surprised by that 

t.estimony. A fuller statement of the purposes of the 1982 

s 

2 

t 

c 

e, 

ev 

ch 

op 

pr 

81' 

~ 

of 

un. 

Til' 

601 

Il... 

cha 

rep 

not 

rul1 



Page Twenty-FiveSupplement to N.J. Law Journal, Thursday, October 10, 1991J.L.J. 129 N.J.L.J. 

the 

e of 

Rule 

,ss 

!but 

~ended. 

Llsly 

li.hed 

tinues 

which 

the 

19 for 

eport 

1994). 

, there 

ly to 

('hl1lf'nt, 

601. 

a 

,lve 

I be 

LUy 

.atement 

~ was 

it was 

(5 clean 

j that 

;>roposed 

;)odied 

:I. 

ule was 

e right 

him to 

with 

also be 

whether 

,y that 

amendments to N.J. Evid. R. 20 and N.J. Evid. R. 63(1)(4) was 

given in the conuoentary to the proposed amendments to these rules 

published in 108 ~ 301. 302 (1981). 

Rule 601 permits the use of /2 prior consistent statement to 

rebut an express or implied charge of recent fabrication or of 

improper influence or motive. The phrase "improper influence or 

motive" has been added to the formulation in N.J. Evld. R. 20. 

It. waG 1:.aken fX-OlU Fed. R. EVld.. 801 (d) (1) (Bl and i8 repeated 1n 

Rule 803 (8)(2). With respect to the prOVision dealing with the 

admissibility of prior consistent statements, the phrase "and 

except as otherwise provided by the law of evidence" refers to 

situations recognized by case law, such as the fresh complaint 

rule, whicn permits fresh complaint evidence to be offered to 

support the credibility, of a witness. State v. Balles, 47 ~ 

331, 338 (1966), ~ denied and appeal dismissed, 388 ~ 461 

(1967); State v. Bethune. 232 N.J. sU!l!!r. 532 (App. DLv. 19U), 

~. 121 ~ 137 (1990). 

As to the use of extrinsic evidence other than prior 

statements to affect credibility, Bee generally State v. Johnson, 

216 N.J. Super. 588, 603 lApp. Div. 1987). ~ also Rule 608 a. 

to the use of character evidence of truthfuln.ss to support the 

credibility of a witness. 

~ 

EVIDENCE OF CHARACTER FOR TRU'l'HFULNESS OR UNTRUTHFULNESS 

The credibility of a witness may be attacked or supported by 

evidence in the fora of opinion or reputation, provided, however I 

that the evidence relates only to the witness- character for 

truthfulness or untruthfulness, and provided further that 

evidence of truthful char..cter is ac1misaib1e only after the 

character of the witness for truthfulness has been attacked by 

opinion or reputat.ion evidence or otherwisQ. Except 08 othe:rwise 

provided by Rule 609, ill trait of character cannot be proved by 

specific instances of conduct. 

~ 

Rule 608 incorporates the limiting principles of N.J. Evid. 

!h 22(c) and (d) with respect to admission of evidence of a trait 

of character for trut.hfulneaG o~ untruthfulness when offered 

under N.J. Evid. R~ 20 to affect the credibility of a witness. 

The fom of longuage follow. the federal analogue, Fed. R. Evid. 

608, rather than the current New Jersey rule. The federal rule 

has the adv..ntage of explicitly stating the mode of proof of 

character for veracit.y in its reference to "opinion or 

reputation·' evid.nce~ Although the current New Jersey rule does 

not apecify the lDOC1e of proof, both op1n1on and reputation 

ovidence were contelllPlat&d by The 1"3 Report a.t 7 L ftule ti08 

alao incorporates expr•••ly the provision found in the federal 

rule thAt evidence of truthful character ill admissible only aCtor 

the character of the witness for truthfulnes8 has been attacked 

by opinion o.r reputation evidence or otherwise. This 1s 

consistent with established New Jereey law. State v. Johnson, 

216 N.J. Super. 588, 605-601 (App. Div. 1987) I The 1963 Report at 

64. 

However, the 1982 amendment of N.J. Evid. R. 20 which 

amended the provision that "[n]o evidence to support the 

credibility of a witness shall be adnlltted except to meet a 

charqe of recent fabrication of testimony" has been broadly 

interpreted. to 5uqgest that evidence of good character to support 

the cradlbility of a. witness can be introd~ced without prior 

impeachlllent by cha.racter Qvidence. See 5t4te v. Frost, 242 ~ 

~ 601, 613 (App. Div. 1990); Cogdell v. Brown, 220 ~ 

Super. 330, 336 (Law Div. 1987).. ThiS was not the intent of the 

1982 amendment. of N.J. Evid. R. :10 .. The provision whicb was 

changed was literally too restrictive; corroborilting evidence 

the c:rcdibll11.y at a Witness. What was intended by the 1967 

version of rule 20 was that, generally, credHlility could not be 

supported by a prior consistent stateillent except to meet an 

express or implied charge of recent fabric;ation. The 1982 

amendment revised the last sentence of this rule to express this 

principle more accurately. The revision was not intended to open 

the door to supporting character evidence of truthfulness when 

the character of the witness for truthfulness had not first been 

attacked. Rule 608 is intended to ratify the long-stAnding New 

Jersey rule 1n tbJ,e respect. 

Another change in the New Jersey rule is the express 

prOVision in the second sentence of the rule that the prohIbition 

against proof of trait of character for truthfuinellll or 

untruthfulness does not apply to evidence of prior conviction 

admissible pursuant to Rule 609, which incorporates ~ 

2A:81-12 as interpreted by State v. Sands. 16 Jh,h 121 (1918). 

Hote further lhat the subject matter of N.J. J::vid. H. 22(tt) and 

(b) 18 dealt. with .in Rule 61) .. 

Although this rule follows the formula.tion of Fed. R. Evid. 

608, it ['etaine present New Jersey practice by rejecting the 

provision of paragraph (b) of the federal rule which permit.s 

llmited ac1missibllity of specific instance. of conduct on cross­

ex....in..t10n. N.J. Evid. R. 22(d), followed by this rule, 

prohibited "specific inBtances of conduct" proof in any form if 

introduced to prove a trait of character. Thus, this rule is 

consistent 1n philosophy ancl effect with the choice made in 

respect of Rule 405(a), namely adopt.ing t.he state rather t.han t.he 

federal analogue. It Is the COdllRittee'S view that Rule 607 

affords SUfficIent l!Icope for tha effective impeachment of 

credibility. 

As to other rules dealing with proof of character traits for 

purposes other than iapeaching credibilit.y, seQ Rules 404 and 405 

incorporating foraer N.J. EVle!. R. 46, 47, 48 and 55. 

RULE 609 

IMPEACHIlEll'I' BY EVIDENCE OF CONVICTION OF CRIME 

For th. purpoDe at a.ffect1ng the credibility of any wi tnes8, 

t.he witness' conviction of a crime shall be admitted unleS8 

excluded by the judge 4S remote or for other causes. Such 

conviction My be proved by exaaination, production of the riAcord 

Lhereof t or .by othQr coalpotent evidencee 

--iiiIiiO:.-­
iii 
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COMMEIIT 

Rule 609 is adopted in place of Fed. R. Evict. 609. The rule 

follows provisions contained in N.J.S.A. 2A:81-12 as interpreted 

by State v. Sands, 76 ~ 127 (1978). There 1s no comparable 

1967 rule, since the then proposed Rule 21, which contained 

restrictive provisions on the use of criminal convictions to 

impair credibility, was not adopted, the intention then being to 

leave N.J.S.A. 2A:Ql-12 in effect, ex.cept for the portion 

concerning the use 1n civil actions of judgments of conviction as 

substantive evidence of facts, which was superseded by virtue of 

the official note to N.J. Evict. R. 63(20). See!!....:.. 3:9-2 and !!..:.. 

7:4-2(b). 

The general rule stated by Fed. R. Evid. 609(a) limit. the 

use of convictions to impeach the credibility of a witness to (I) 

crimes punishable by death or imprisonment in excess of a year 

and (2) all crimes involving dishonesty or false statement 

regardless of punishment. A further qualification in respect of 

the first category only is the determination by the judge that 

the probative value of admitting the evidence outweighs its 

prejudicial effect to the defendant. This rule makes no 

admissibility distinction In terms of the crime of which the 

w'1tnes8 has been convicted. Evidence of any conviction of crime 

1s subject to exclusion if 1t9 probative value is outweighed by 

its prejudicial effect, but it is the defendant who bears the 

burden of proving the exclusion. See State v. Kelly, 97 ~ 

178, 217 n.21 (1984); State v. Balthrop, 92 !!.....!h 542, 544-547 

(1983). Paragraph (b) of the federal rule deals with t.he 

admissibility of convictions which are more than ten years old. 

This rule does not refer explicitly to the ten-year limitation 

and exceptions thereto. Th@se are matters dealt with by ptate v. 

sands, Bupra, whose principles, similar to those embodied by Fed. 

R. Evid. 609(b), Should be deemed to have been incorporated in 

this rule. 

While this rule draws no dU,tinction between crimes of 

dishonesty or false statement and other crimes, it is clear that 

it applies only to indictable offenses which are the subject of 

valid convictions. Neither evidence of arrests for or charges of 

crime aJ:"e admissible under this rule. See,~, State v. 

McBride, 213 N.J. super. 255, 267 (App. Div. 1986). Neither are 

convictions of di80rderly persons offenses or traffic violations. 

.§.!.!, ~, State v. Rowe, 52 ~ 293, 302 (1970). Nor a,r:e 

adjudications of juvenile delinquency. See State in Interest of 

~, 167 N.J. Super. 290, 293-294 (App. Div. 1979), certif. 

~, 87 ~ 394 (1981). And, it has been held, uncounselled 

convictions are inadmissible. State v. Rios, 155 N.J. Super. 11, 

15 (Law Div. 1978). See also State v. :Koch, 119 N.J. Super. 194 

lApp. Div. 1972). 

As to the impeachment use of a prior conviction against a 

witness 1n a criminal trial rather than against the de(enuunt 

himself and particularly against a prosecution witness~ see State 

v. Balthrop, supra, 92 ~ at 544-547, where the Court explained 

that while the same balancing test of probative value versus 

prejudicial effect applies to determine exclusion, nevert.heless 

the prejudice to the defendant~ not merely to the witness, must 

be a significant factor in the equation. In this regard, the 

federal rule is explicit, paragraph (a) (1) specifically defining 

I'rn)udlcn fin prnJlIdll~f1 In thn lh.flllldnIlL. 

As to the use of prlor convictions for impeachment of 

witnesses in civil causes, see, ~, Tonsberg v. VIP Coach 

Lines, Inc., 216 N.J. super. 522, 529 (App. Div. 1981); 

Vartenissian v. Food Haulers, Inc., 193 N.J. Super. 603, 610-611 

(App. Div. 1984). 

With respect to the mode of proof of prior convictions, Fed. 

JL Evid. 609(a) expressly requires proof by way of public record 

or admission by the witness. This rule incorporates both modes, 

which have been held to be acceptable. .§.!! State v. H.G.G., 202 

N.J. Super. 261 (App. Div. 1995); State v. Mazur, 158 N.3. Super. 

89, 106 (App. Div. 1978), certH. denied, 75 !!.....!h 399 (1978). In 

addition, the rule also permits, without definition, proof by 

"other competent evidence." This provision may be deemed to 

incorporate ~ 2C:44-4(d), which provides: "Any prior 

conviction may be proved by any evidence, inCluding fingerprint 

records, made in connection with arrest, conViction or 

imprisonment, that reasonably satisfies the court that the 

defendant Wag convicted." ~ State v. CareY, 232 N.J. Super. 

553, 555-558 (App. Div. 1989) (holding a computer printout of 

defendant's driving record admissible to prove a prior drlving­

while-intoxicated conviction). 

This rule contains no provisions comparable to Fed. R. Evld. 

609(c), (d) and (e). paragraph (c) of the federal rule deals 

with the effect of a pardon, annulment or other procedure upon 

the viability of the conviction. This subject is left for 

development by case law and the judicial interpretation of 

applicable statutes or other pertinent laws both of the 

jurisdiction in which the conviction was entered and in this 

jurisdiction. See, tor example, N.J.S.A. 2C:S2-27 which provides 

thut, if an order of expungement is entered, the conviction 

"shall be deemed not to have occurred." 

Paragraph (d) of the federal rule addresses juvenile 

adjudications. Since adjudications of juvenile delinquency are 

not convictions of crime in New Jersey, such adjudications do not 

come within this rule. State in Inten!st of X.P., supra, 167 

N.J. Super. at 293-294. However, if a juvenile has been tried 

and convicted of a crime as an adult on a waiver of jurisdiction 

by the Chancery Division, Family Part., that conviction may be 

shown to impeach his credibility. State v. Steffanelli, 133 ~ 

!luper. 512 lApp. Div. 1975). 

Paragraph (e) of Fed. R. Evid. 609 deals with effect of a 

pending appeal on the use of a conviction to impeach credibility 

and provides that such pendency does not render evidence of the 

conviction inadmissjble. New Jersey case law holds to the 

r:ontrary. §ee ~~_t;:~~.!_~9.~.~wald, 96 ~± 630, 638 (1984), 

c:ltiog with appI:oval Stat~Blue, 129 ff,3. Super. e, 12 (App. 

Div. 1974), certif. ~, 66 ~ 329 (1974). ~ also ~ 

v. Eddy, 189 N.J. Super. 22 (LaW Div. 1982). The conviction iI, 

however, admissible pending appeal if the appeal challenges only 

the sent.ence and not the validity or integrity of the guilt 

adjudication. ~ State v. Anderson, 177 N.J. Super. 334 (App. 
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Div. 1981); State v. Eddy, supra, 189 N.J. super,:. at 23. ~ matters affecting the credibility of the witness. The court may, 

must. State v. Rodriguez, 202 N.J. Super. 543 (Law Div. 1985). In the exercise of discretlon~ permit inquiry into addition4} 

:hQ This rule Is not limited to convictions of crimes obtained Ilatters AS if on direct examination. 

Eining in New Jersey. ~ State v. Koch, 118 N.J. Super. 421, 424-425 (c) Leading questions. Leading questions should not be 

(App. Div. 1972). £i.e State v. Lueder, 74 ~ 62 (1977). used on the direct examination of a witness except as may be 

Note that New Jersey law permits a defendant who does not necessary to develop the witness' testimony. Ordinarily, leading 

~ testify to appeal a trial court determination that a prior questions should be permitted on cross-examination. When a pdrty 

conviction could be used to impeach him if he were to testify at calls an adverse party or a witness identified with an adverse 

10-611 
the triaL §.!..£ Stale v. Whitehead, 104 ~ J5J (1986). ThiS is party, or when a witness demonstrates hostility or 

is I f!!!:­ testify in order to preserve for appeal the claim that a prior 

contrary to the federal rule which requires ttle defendcmt to 

I subject. to t.he d18~retion ot: the court. 

unresponsiveness, interrogation may be by leading questions, 

rocord. 

modes, 
conviction was improperly admitted for impeachment purposes. 

Luce v. United States, 469!!± 38,83 L. Ed. 2d 443 (1984). 

See 

I ~ 

~, 202 

. super. 

78). In 

f by 

to 

riar 

;!rprlnt 

RULE 610 

RELIGlOUS BELIEFS OR OPINIONS 

EVJ.d.~n(;'e of the beliets or opinions of a witneu8 on matters 

of religion 18 not admissible for the purpose of t1howing that by 

reason of their nature the witness' credibility is impaired or 

enhanced. 

Rule 611 follows Fed. R. Evid. 611 almost verbatim. 

paragraph (c) wo.e changed to add t.o the federal formula.tion 

"unrosponeivoneu8" 05 is basis tor permitting leac11ng questions 

and to substitute "when a witness demonstrata9 hostility" for the 

term "hostLle witness." While there is no 1967 New Jersey 

analo9ue, ~ 2A:81-11 prOVides: "Except as otherwise 

provided by law, when any party is called 08 a witness by the 

adverse party he shall be subject to the Bome rules 8.S to 

he 

Super. 

ut of 

riving­

!!.:.....!Wt:. 
deals 

:e upon 

'or 

ot 

this 

~ p~ovlde8 

~ 

Rule 610 follows Fed. R. Evld. 610 verbatim. It Is not 

inconsistent with N.J. Evid. R. 30, which cited the statutory 

priVilege contained in ~ 2A: 84A-24. By virtue of that 

privilege a Witness may "refuse to disclose his tneoloqical 

opinion or religious belief unlea5 hi8 adherence or nonadherence 

to such an opinion or belief is material to an issue in the 

action othe:r than that of his credibility as a witness." Rule 

610 makes inadmissible proof of the religious beliefs or Opinions 

of a Witness when offered through the testimony of that witness 

or by other evidence if the sole purpose is to affect the 

credibility of that witness by reason of the na.ture of those 

beliefs. Consistent with N.J.S.A. 2A:B4A-24, this rule does not 

examination and cross-examination as other witnesses." ~ 

Becker v. Eisenstadt, 60 N.J. Super. 240, 248-249 (App. Div. 

1960) , 

Although the princIples stated by Rule 611 have not 

heretofore been cadi fied in this jurisdiction, they are 

nevertheless consistent with New Jersey practice. As to 

paragraph (a) of the Rule, see Cestero v. Ferrara, 110 !!d..c 

Super. 264, 273 (App. Dlv. 1970), aff'd, 57 !!d..c 497 (1971), 

holding that "(t]he control of ex.aminlltlon, bot.h direct and 

crosB, resides in [the triol judge], to the end that the proofs 

may be kept within reasonable bounds. H1s discretion 1n this 

respect is 4 broad one, and we will not interfere with its 

exercise abuent a clear abuse of that discretion." 

~lon 

!Dey are 

)08 do not 

~, 161 

1 tried 

exclude proof of religious beliefs or opinions when offered for 

anotller purpose that is material to an issue in the actlon. §!.!., 

~~ In re Conroy, 98 ~ 321, 361-362 (1.985) (reli9iouB 

beliefs of an incompetent patient are admissible to determine t.h" 

patient's prior intent to have life-sustaining medical 

intervention) . 

~ lli.Q Rule 603 (oath or affirmation), which expressly 

As to cross-examination, New Jersey courts have repeatedly 

held that while the scope of croes-examincation is a matter witnin 

the trial jUdgets discretion and should ordinarily be restricted 

to the scope of the direct testimony, nevertheless, reasonable 

latitude should be permitted to assure its inclusion of relevant 

material, inclucl1ng matt-ers relevant to showin9 the improbabl1i ty 

of the direct evidence. See, ~~ State v. Petillo, 61 ~ 

lsdictlon permits a witness to testify irrespective of his religious belief 
165, 169 (1972), E!!fL!!!!!!M, 410 ~ 945 (1973); ~ 

Ray be 

133 !!d..,. 

or lack: thereof. 

RULE 611 

Pollack, 

174 N.J. 

43 ~ J4~ 

Super. 442, 

39 (1964); Singer Shop-Rite, Inc. v. Rangel~ 

448 (App. Div. 1980)~ certif. ~, 85 

:t of a 

,dibility 

it of the 

the 

184) , 

12 (App. 

~ State 

;:;tion i8, 

I\ge8 only 

MODE AND ORDER OF INTERROGATION AND PRESENTATION 

(a) Control by court. The court shall exercise reasonable 

c:ontrol over the mode and order of interrogating witnesses and 

presenting BV Idenee so as to (1) make t.he interroga.tion and 

presentation effective for the ascertainment of the truth~ (2) 

avoid needless eonliumptlon of time, and (3) protect witnesses 

from haral1amant or undue embarrassment. 

(b) Scopo of croas-e:K.ilsulnatlon. Cross-exAlIlination should. 

be limiteD to the subject matter of the dirttet ex.aminat.ion and 

~ 146 (1980); State v. Mustaccnl0, 109 N.J. Super. 257, ~64 

lApp. Div. 1970), aff'd, 57 !L..oL. 265 (1970), 

As to leeding questions, see Nobera C~.v. Ferro Trucking 

Inc" 107 N,J. Super, 394, 404 (App. Div. 19691, noting that 

"[w]hile leading questions are generally not permitted on the 

direct examination ot one's own wltness, there 1s an area of 

permissible 1eadinq, Within the discretion of t.he trial jUdge, to 

Gvoid confuSion, to clarify teetlJllony, or otherwise to bring out 

the truth in serving the cau.se of justice." !!!!!.!.2 State v. 

Riley, 28 !!d.:. 188, 204-205 (1958), £!!Eh~, 359 ~ 313 
l.l11t 

34 (App. 
(1959) and ~~, 361 .!l..:..§.. 879 (1959), 0& to the propriety 

of 4 Juuytf iKJlliny iUQ<JJ.nllJ f.,ILltU:IIL.J.OIlII to a wlLnolts. 

• 
-"" 
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RULE 612 

WRITING USED TO REFRESH MEMORY 

Except as otherwise provided by law in criminal proceedings, 

if a witness while testifying uses a writing to refresh the 

witness' memory for the purpose of testifying, an adverse party 

is entitled to have the writing produced at the hearing for 

inspection and use in cross-ex.amining the witness. The adverse 

party shall also be entitled to introduce in evidence those 

portions which relate to the testimony of the witness but only 

for the purpose of impeaching the witness. If it is claimed that 

the writing contains material not related to the subject of the 

testimony, the court shall examine the writing in camera and 

excise any unrelated portions. If the witness has used a writing 

to refresh the witness' memory before testifying, the court in 

its discretion and in the interest of justice may accord the 

adverse party the same right to the writing as that party would 

have if the writing had been used by the witnes::I while 

testifying. 

COMMENT 

Rule 612 generally follows the first two sentences of Fed. 

R. Evid. 612 with some language and technical changes. Although 

there is no 1967 New Jersey rule analogue, the provisions of this 

rule are consistent with accepted practice in this jurisdiction. 

~ State v. Carter, 91 !!.d..:. 86, 122-123 (1982); State v. 

Bindhammer, 44 !i.d.!.. 372, 385 (1965); State v. Williams, 226 ~ 

Super. 94, 103 (App. Div. 1988); State v. Rainai, 132 N.J. Super. 

530, 539-540 (App. Dlv. 1975). 

First, this rule makes clear that when a writing used by a 

witneos to refresh his memory is offered in evidence by the 

adverse party, the purpose of the of fer is limited to impeaching 

credibility. The writing itself does not constitute substantive 

evidence of the facts stated therein. While the federal rule is 

not explicit as to this limited purpose of the offer, that 

liml tatlon is nevertheless implicit. See State v. Carter, supra f 

91 ~ at 123, explaining that "[t]he admissible evidence is the 

recollection of the witness, and not the extrinsic paper." 

Second, the introductory phrase of the federal rule 

specifically excepts the provisions of 18 U.S.C.P.. 53500 (the 

Jencks Act), which accord defendants in criminal proceedings 

rights to discovery of any prior statement made by a prosecution 

witness. The evident purpose of this exception in the federal 

rule is to avoid the interpretation that it intends any 

curtailment of the discovery rights afforded by the Jencks Act. 

While New Jersey does not have a statutory analogue to the Jencks 

Act, It", prlnclpl~fJ oro emhodied by rules of r.ourl. See H. 3:17­

1 to 4. See also COlMlent on !.:.. 3: 17 . Thus, the exception 

provision in the introductory phrase of Rule 612 1s primarily 

intended as a reference to B..:. 3: 17 and to the pertinent 

provisions of !i.:.. 3:13-3, which provide for pretrial discovery. 

Note that pretrial discovery in New Jersey, substantially broader 

than that available in the federal practice, has effectively 

eliminated the need of defendants to rely on ~ 3; 17, which is 

little used. 

This rule retains the distinction made by the federal rule 

between statements used to refresh collection while the witne55 el 

is testifying and statements used for that purpose before the W: 

testimony is given. When the statement is used during testimony, OJ 

the adverse party is absolutely entitled to its production, r, 

inspection, use in cross-examination and introduction into c, 

evidence. Where, however, the writing is used by the witness to 

refresh his recollection before he testifies, the according of 

these rights to the adverse party is within the discretion of the m, 

court. 

This rule omits the provisions of the last two sentences of 

the federal rule which require preservation of excised portions 

for appellate purposes and prescribe sanctions for violation of o 

an order entered by the court pursuant to the rule. The first of p 

these provisions is not necessary since it is a matter of we11­

established practice that any deleted portion of proffered 

evidence must be made available to the appellate court in the 

event of an appeal. f!..:..!!..:. 1: 7-3, so providing in respect of 

excluded evidence. The sanction provision was omitted since 11 

sanctions generally are a matter within the sound discretion of A' 

the court. 

The distinctions between a writing used to refresh memory t 

offered under this rule and a statement of recorded recollection w 

admissible as an ex.ception to the hearsay rule under!!..!. 803(c) (5) 

must be kept in mind. Under Rule 612 the offer may be made only 

by the adverse party, and when offered, the writing may be made 

only to impeach credibility. The substantive evidence is the 

te5timony of the witness whose memory has been refreshed by 

recourse to the writing. The hearsay exception of ~ B03(c)(5) 

is applicable when a witness is unable to recall even after 

recourse to the statement and, therefore, cannot give substantive 

testimony. Since the statement of recorded recollection can be 

offered by the proponent of the witness, it is SUbject to the 

further limitation that it may only be read to the jury and may 

not be introduced into evidence as an exhibit. This 

qualification is not made in the case of a writing used to 

refresh memory since that writing may be introduced only by an 

adverse party. 

Note that a document used to refresh recollection under this 

rule need not have been authorized by the witness and may also be 

used pursuant to this rule even if obtained as the result of an 

unlawful search and seizure. ~~ State v. carter, supra, 91 ~.~ 

at 122-123. The only relevant criterIa governing the jUdge's 

exercise of discretion in allowing use of a d~cument to refresh 

recollection are whether the witness' memory is actually 

impaired, whether the document does in fact fairly refresh 

recollection, and whether the value of the evidence outweighs any 

danger of undue suggestion. Ibid.; State v. Williams, supra, 226 

N.J. Super. at 103. 

As to the related problem of admitting testimony of 

recollection refreshed by hypnosis, see State v. Hurd, 86 ~ 

525 (1981), prescribing standards for the admission of such 

evidence. 
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is	 RULE 613 

PRIOR STATEMENTS OF WITNESSES 

~ule (a) Examining witness concerning prior statement. In 

less examining a witness concerning a prior statement made by the 

witness, whether written or not, the statement need not be shown 

Lmony,	 or its contents disclosed to the witness at that time. Upon 

request the statement shall be shown or disclosed to opposing 

counsel. 

;s to (b) Extrinsic evidence of prior inconsistent statement of 

of witness. Extrinsic evidence of a prior inconsistent statement 

)f the made by a witness may in the judge's discretion be excluded 

unless the witness is afforded an opportunity to explain or deny 

:!s of the statement and the opposing party is afforded an opportunity 

ions to interrogate on the statement, or the interests of justice 

otherwise require. This rule does not apply to admissions of a 

rst of party opponent as defined in Rule B03(b). 

011­

COMMENT 

he 

Rule 613 generally follows Fed. R. Evid. 613 with minor 

" of 

of 

language changes only and is consistent with N.J. Evid. R. 22(a) 

and (b). 

Note that while N.J. Evict. R. 22(b) is phrased in terms of 

the jUdge's discretion to exclude extrinsic evidence of the 

n of 

ory 

witness I prior inconsistent statement unless the preconditions
ctian 

for admissibility are met, this rule, following the federal 

only formulation, provides that unless the preconditions are met, the 

(c) (5) 

evidence 1s not admissible except if "the interests of justice 

he otherwise require." While the import of the two rules is thus 

essentially the same, this formulation was deemed preferable 

)( 5) because of its emphasis on the general principle that absent some 

special reason, the evidence should not be admitted if the 

antive required explanatory opportunities were not afforded. See 

n be generally State v. Conyers, 58 ~ 123, 132 (1971); State v. 

he Coruzzi, 189 N.J. Super. 273, 305 (App. Div. 1983), certif. 

made 

may	 denied, 94 ~ 531 (1983). 

RULE 614 

CALLING AND INTERROGATION OF WITNESSES BY JUDGE
 

an
 The jUdge, in accordance with law and subject to the right 

of a party to mak.e timely objection, may call a witness and may 

~r this 
interrogate any witness. 

1150 be 

,[ COMMENT 

11 ~.~ While thereRule 614 generally follows Fed. R. Evid. 614.
 

I S is no Hew Jersey rule analogue, this rule is consistent with
 

"rash	 current New Jersey practice. See State v. Ross, 80 ~ 239, 

248-249 (1979); State v. Guido, 40 ~ 191,207-208 (1963); 

State v. Riley, 28 ~ 188, 200-201 (1958), cert. denied and 

the any appeal dismissed, 359 ~ 313 (1959) and cert. denied, 361 U.S. 

~, 226	 879 (1959). This case law establishes standards and limitatlonB 

on the exercise of this authority. The phrase "in accordance 

with lAW" refers to such standards and limitations. 

~ 

- "-" 

RULE 615 

SEQUESTRATION OF WiTNESSES 

At the request of a party or on the court· sown motlon, the 

court may, in accordance with law, enter an order sequestering 

witnesses. 

COMMENT 

Rule 615 is a general stAtement incorporating by reference 

the body of New Jersey case law on witness sequestration. The 

formulation of Fed. R.	 Evid. 615 was therefore not adopted. 

·l'here 1s no New Jersey rule analogue. Exercise of the inherent 

power to sequester witnesses is subject to the limitations and 

standards developed by	 judicial decision. See, !.:.9..:.J ~ 

Smith, 55 ~ 476,	 484-485 (1970), cert. denied, 400 U.S. 949 

(1970); State v. DiModica, 40 ~ 404, 413-414 (1963); State v. 

Williams, 29 ~ 27,45-47 (1959). Note that the sequestration 

of juries during deliberations is dealt with by rule of court, !.:. 

1:8-6. And see further as to witness sequestration, s. Pressler, 

Current N.J. Court Rules, B..:. 1:8-6 Comment 2 (1991). 

ARTICLE VI I. OPINIONS AND EXPERT TESTIMONY 

RULE 701 

OPINION TESTIMONY OF LAY WITNESSES 

If a witness is not testifying as an expert, the witness' 

testimony in the form of opinions or inferences may be admitted 

if it (a) is rationally based on the perception of the witness 

and (b) will assist in understanding the witness' testimony or in 

determining a fact In issue. 

COMMENT 

This rule follows both Fed. R. Evid. 701 and N.J. Evid. R. 

56 (1) in substance.	 Minor language changes have been made for 

clarity. The term "perception" is used In this rule in the sense 

as defined by N.J. Evid. R. 1(14), which has not been 

incorporated 1n these rules, namely, the acquisition of knowledge 

through one' B own senses. 

RULE 702 

TESTIMONY BY EXPERTS 

If scientific, technical, or other specialized knowledge 

will assist the trier of fact to understand the evidence or to 

determine a fact in issue, a witness qualified as an expert by 

knowledge, sk.ill, experience, training, or education may testify 

thereto in the form of an opinion or otherwise. 

COMMENT 

Rule 702 follows Fed.	 R. Evid. 702 verbatim ..nd ....k ... only 

minor language changes In the first sentence of ".J. Evid. R. 

56(2). The foundation requirement set forth in N.J. Evid. R. 19 

has been omitted as	 necessarily implied by the use in this rule 

of the word "expert" rather than the word. Ilwitness" used. J.n the 

1967 New Jersey analogue. 

._~~. ~•.,~~~"""..... ...0;.-.	 t 



Supplement to N.J. Law Journal, Thursday, October 10, 1991	 129 N.J.L.J. 

-


RULE 703 

BASES OF OPINION TESTIMONY BY EXPERTS 

The facta or data 1n the partic'Ilar cae. upon which an 

expert bas.s an opinion or inference lIUly be those perceiVed by or 

aade known to the expert at or before the hearing. If of B t.ype 

roaaona1>ly col led u"on by exporLs 1,. Ltav parLle,;ula..t' t.1".1u 111 

laming opinions or inferences upon the 8ubject, the facts or 

datA need not be admissible in evidence. 

COMMENT 

Rule 703 follows Fed. R. Evid. 703 verbati.. and the last two 

sentences of N.J. Evid. R. 56(2). The New Jersey rule had been 

_oded effectIve July 1, 1982, to conform to the federal rule. 

As to the purpose of that ....ndllent. see the c~ntary published 

in 108 N.J.L.J. 301. 302 (1981). The term "perceived" as used in 

this rule Hana to have acquired. knowle<lqG through one' 8 own 

een8el. See Co_ent to Rule 701 above. 

RULE 704 

OPINION ON ULTIMATE ISSUE 

Testimony in the fora of an opinion or inference otherwise 

acs..1881ble 18 not objectlonGble because it embraces an ultimate 

issue to be dscided by the trier of fact. 

£Q!!!!!!!! 

Rule 704 follows Fed. R. Evid. 704(a) and INk•• only ainor 

language changes in N.J. Evld. R. 56(3). State v. OdOll, 116 !..:....!!.:. 

65, 79 P9U9). 

Fed. R. Evid. 704 was llIDended by the COIIprehensive Cri..e 

Control Act of 1984 (Pub. L. No. 9S-473). to add subsection (1)) 

to the rule, prohlbiting expert witnesseB teBtifying about the 

..ntal state of the defendant in a cri.inal case frOID giving an 

opinion as to whether or not defendant hAd the Mntal state or 

condItion WhiCh constituted an el...nt of the erlae charqad or a 

defense to the crime. The federal rule l.aves that "ultiute 

iaaue" for the jury. This rule was not adopted; it 18 contrary 

to Hew Jersey law. l!!!! Aponte v. State. 30 !hlh 441. 446 (1959). 

RULE 705 

DISCLOSURE OP FACTS OR DATA UNDERLYING EXPERT OPINION; 

HYPOTHESES NOT NECESSARY 

'l'ho o.purL May teal1!'y 1n tarM o£ Clvlnlun uc In(uruHca and 

give reasons therefor without prior disclosure of the under1yinq 

facta or data, unl... the court requir•• otherwi.e. The expert 

..y in any event be required to disclose the underlying facts or 

data on croas-exaalnation. Questiona calling; for the opinion of 

an expert witness need not be hypothetical in form unl••• the 

jUdge in his discretion so requires. 

The first sentsnce of Rule 70S follows F.d. R. Evid. 70S 

v.rbati. and ..tss onlyainor language changee in N.J. hid. R. 

57. which had be.n ....nded effective July 1. 1982. to confoB to 

the federal rule. As to the purpose of thst _ndllent••e. the 

129 N.J.l 

co....ntary published in IDS ~ 301, 302 (19Sl). 

The third sentence of Rule 705 follows ".J. Evid. R. 58 
The 

verbatim. There 1s no federal analoque. 
containe{ 

lclnnl. 11'01 I 
RULE 706 

respect!'
COURT APPOINTED EXPERTS 

!h 62(1)
[NOT ADOPTED J 

The 

~ 
of Fed. ,

Contrary to the recommendation of The 1963 Report at 115-121 
include 

(proposed N.J. Evid. R. 59. 60 and 61). the 1967 New Jeney rules 
~ Comm­

did not include provisions for the court appointment of experts. 
Evld. SO

The power of a. court to appoint expert witnesses and to deal with 
covers PI

related procedural .at.ters may be viewed primarily as a matter of 
business

practice Gnd procedure rather than as a part of the law of 
public r

evidence. The court rules provide in detail for the appointment 
The 

by the court of an impartial medical expert in personal injury 
Fed.	 R. 

and wrongful dea.th actions. !!:.. 4:20-1 ~ The rules provide 
definlt1 

the method. of appointment, disclosure to the jury of court 
some rul

appointment, a.nd compensation. !L.. 4:20-3, 10 and 11. Court 
terms lOW

appointment of experts is also prOVided for in family actions. 
Rul!!..:. 5: 3-3. 

federal
The power of the court to o.ppoint experts Is also 

EvIct. R. 
established by the Case law. See Wayne Tp. v. KOBOff, 73 ~ 8, 

lnclude~ 
13-15 (1977); Randleman v. Marwen Stores Corp., 53 ~ 404, 408­

federal 
414	 (1969). for related procedures, see J(.o8ofL 73 .!.:.d.:. at 15. 

forms oj 

reasonatARTICLE VI II. HEARSAY 

incompa1RULE 801 

DEFINITIONS The reql 

For purposes of this article, the following definitions apply: the reql 

forms 0(a)	 Statelllsnt. A "statement" 18 (1) an oral or written 

'WritingASBertion or (2) nonverbal conduct of it. person if it is 

storedintended by him as an assertion. 

forms 0 

other s 

(b)	 DeclGrant. A "eleclarant" i. a person who makes a statement. 

(c)	 Hearsay. "Hearsay" 18 a statement, other than one made by 

Beparatthe declarant While testifying at the trial or hearing, 

photog[offered in evidence to prove the truth of the m.atter 

Thasserted. 

folloWI3(d)	 Business. A "business" includes every kind of business, 

definltinstitution, association, profession, occupation Bnd 

of thecalling, whether or not conducted for profit, and also 

analogI"includes activities of governmental agencies. 
record(8)	 Writing. A "writing" consists of letters, words, numbers, 

"busim
data cOIJIpilatloRs, pictures, draWings, photographs, symbols, 

goveJ:"JU
sounds, or combinations thereof or their eguivalent, set 

of a p,
down or recorded by handwriting, typewriting, printing, 

S03(c)
photostating, photographing, IIL4gnetic impulse, mechanical or 

public
electronic recording, or by any other means, and preserved 

not spin a	 percept1b1e form, and the1r duplicates as defined by 
recon 

Ilul.. iOUl(<.\). 
803 (l( 

(f)	 Public Official. A "public official" includes an official
 

of the United States, its territories, the District of
 
se1f-.Columbia and states, G8 well 08 political aubcHvisions,
 

regional and other ;overnaental agencies thereof.
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COMMENT 
58 

The definitions of statement, declarant, and hearsay 

contaIned in Rule 80l(a), (b), and (c), respectively, are 

111"1111"01 10 Ihou" of f,.d. H. Evil!. 001(0), (h), nnd (e), 

respectively. They replace without substantial change N.J. Evid. 

!!.=.. 62(1), 62(2), and 6], respectively. 

The definition of business cont.ained in Rule 801(d) follows 

N. J. Ev Id. R:. 62 (5). The federal analogue is the last sentence 

115-121 
of Fed. R. Evid. 803(6), ...,hich, unlik.e this rule, does not 

y rules include governmental activity within the definition of business. 

perta. See Comment on Rules 803(c)(6) and 803(c)(8). However, ~ 

01 with Evid. 803(8), dealing with records of governmental activities, 

tter of covers much of the material that would be admissible under the 

business record exception in Rule 803(c) (6) and the exception for 

ntment public records, reports and findings in Rule 803(c) (8). 

jury 
The definition of writing contained in Rule 801 (e) follows 

provide 
TheFed. R. Evld. 1001(1) and N.J. Evid. R. 1(13) in substance. 

definition broadly includes records of all kinds. Nevertheless, 

rt 
some rules such as Rule 803(c)(5), (6) and (7) use both of the 

)05. 
terms "writing" and "record" despite the redundancy. 

Rule 60l(e) includes provisions contained in both the 

federal and state analogues but is more comprehensive than ~ 

~8, 
Evid. R. l( 13) in enumerating forms of recording. It also 

I, 408­
inl;ludes duplicates as defined by Rule IOOl(d), which follows the 

, 15. 
federal rule. N.J. Evict. R. 1(13) contains a number of specific 

forms of recorded expression requiring that the recording be 

reasonably permanent and readable by sight, a requirement 

incompatible with recordings of sound and electronic impulses. 

The requirement of permanency has been retained by this rule but 

Ly: the requirement of readability has been broadaned to include all 

forms of perception. Thus, this rule includes recordings of 

wrltings, sounds, photographic images, x-rays, other images, data 

stored in computers, and electronic or other impulses in all 

!ment. forms of preservation that may be perceived by sight, sound or 

by other senses directly or after retrieval. Photographs are not 

separately defined as in Fed. R. Evid. 1001(2) because 

photographs are included in the definition of a writing. 

The definition of public official contained in Rule 801(f) 

follows N.J. Evid. R. 62(3) and 62(4), but broadens the 

definition to include officials of the united States and agencies 

of the United States and its te:rritor!es. There is no federal 

analogue. However, federal agencies are incI uded in the business 

rs, record rule, Rule 803(c)(6) and N.J. Evid. R. 63(131. since 

bOIs, "business" is defined by Rule 80l(d) to include "activities of 

governmental agencies" as in N.J. Evid. R. 62(5). The definition 

of a public official is used primarily when applying Rule 

II or 803(c} (8), which refers to written records and reports of a 

,8(\ public official. The federal version, Fed. R. Evid. 80J(6), does 

>y not speak In terms of "public officials" but rath.er refers to 

reCOrds of pUblic offices or agencies, as does K~~.i!-~ 

.a1 
803(10) (absence of public record) • 

N.J. Evid. R. 62(4), which defined "State," was deleted as 

self-evident. 

Rule 801 differs from Fed. R. Evid. 801 by omitting 

paragraph (d) of the federal rule. That paragraph eXCludes from 

the definition of hearsay prior statements of witnesses and 

party-opponents. The Advisory Committee'S Note to Fed. R. Evid. 

801(d) recognizes that these statements would "otherwise 

literally fall within the definitlon" of hearsay. ~ 

Advisory Committee on Proposed Rules, Note to Fed. R. Evid. 

801(d), 28 U.S.C.A. (1984). One reason for admitting certain 

extra-judicial statements of witnesses is that, because the 

declarant is a witness, he is SUbject to cross-examination and 

can normally affirm, deny, explain or otherwise qualify the 

statement. This special category of hearsay applies only to 

declarants who are witnesses. Lik.e N.J. Evid. R. 63(1), these 

rules continue to treat prior extra- judicial statements of 

witnesses as hearsay statements which are admissible as 

exceptions to the hearsay rule in accordance with the provisions 

of Rule 803(a). The net effect is the same, that is to say, 

certain prior extra- jUdicial statements of witnesses are admitted 

e1 ther because they are deemed not hea.rsay under the federal 

formula. or because they are a.n exception under the New Jersey 

formula. The same treatment is accorded to statements of a 

party-opponent. Fed. R. Evid. 801(d)(2) defines such extra­

judicial statements as non-hearsay, whereas Rule 803(b) admits 

such statements as an exception ,to the hearsay rule, as in ~ 

Evid. R. 63(7). 

Because of this conceptual difference, the numbering of 

hearsay except ions in th.ese rules is somewhat di f ferent from the 

federal rules. The exceptions to the hearsay rule that do not 

depend on the declarant's unavailability as a witness are 

contained in Fed. R. Evict. 803(1) to (2.). Fed. R. Evid. 804 

contains hearsay exceptions that require proof of unavailability 

of the declarant. Similarly, in these rules all hearsay 

exceptions are contained in Rules 603 and 804. Ruie 803 (a) and 

(b) contain the exceptions for prior extra-judicial statements of 

witnesses and party-opponents, respectively, and Rule 803 (c) (I) 

to (26) contain other specific exceptions not dependent upon the 

declarant's unavailability as a witness. Thus, Rules 803(c)(l) 

to (23) contain the parallel exceptions that are designated Fed. 

R. Evid. 803(1) to (23). No analogue to Fed. R. Evid. 803(24) 

(residual exceptions) was adopted. Rule 603(c) (25), which deals 

with statements against interest, corresponds to Fed. R. Evid. 

804(b)(3), but unavailability of the declarant as a witness is 

not required under Rule 803 (c) (25) . There is no federal analogue 

for Rule 803(c) (26), which deals with judgments against persons 

entitled to indemnity, derived from N.J. Evid. R. 63(21). Rule 

804, like Fed. R. Evid. 804, provides certain additional hearsay 

UXClOl'l.lllIlfI c:ullIlIl.lull"d (Ill thn IIl1ovnllnl,llll.y or lhn duell'll""11 OM 

a witness. 

As noted in the coounent to Rule 802, neither the hearsay 

rule nor its exceptions addre:ia iasu.es concerning a crt.inal 

defendant I s ri9'ht of confrontation u.nder the 8ixth e.endment. 

The right of confrontation was not the ba.sis for the dist.inction 

between hearsay exceptions under Rules 803(c)(1) to (26), which 

do not depend on the unavailability of a Witness, and hearsay 

except.ions under Rule 804 (b), which do reqUire proof of 

A..... ­ ..... 
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unavailability. See discussion of the confrontation clause, 

which normally requires a showing of witness unavailability, Ohio 

v. Roberts, 448 ~ 56, 66, 65 L. Ed. 2d 597, 608 (1980), under 

COIIIIR~nt, Rule 804(b)-Hearsay Exceptions, Introduction, !.!!.!..E!. 

RULE 802 

HEARSAY RULE 

Hearsay is not admissible except as provided by these rules 

or by other law. 

COMMENT 

Rule 802 follows Fed. R. Evid. 802 in excluding hearsay 

subject to express exceptions provided by these rules or by law. 

The New Jersey analogue, N.J. Evid. R. 63, excluded hearsay 

SUbject to specific exceptions provided in N.J. Evid. R. 63(1) 

through 63(33). This rule allows for exceptions provided by law 

as well as specific exceptions contained 1n these rules. Rule 

101(a) (2) (B) recognizes that hearsay evidence may be Admitted in 

proceedings to which the rules of evidence are made inapplicable 

by statute. §!!. Rule 101(a) and cOJlments thereto. There is also 

the rare case in which statements which may be excluded as 

hearsay in some jurisdictions must be admitted as a matter of 

constitutional right. .§!.!. Chambers v. Mississippi, 410 U.S. 284, 

291-298, 35 ~ 2d 306-310 (1973). 

As sta.ted in the Advisory Coaunittee's Note to Fed. R. Evid. 

803. the exceptions "are phrased in terms of nonapplication of 

the hearsay rule, rather than in positive terms of admissibility, 

1n order 1;.0 rupe.l ony .1mpl.lcoliun LhoL oLhor P01HliLJl0 9couruJa lor 

exclusion are eliminated from consideration." Notes of Advisory 

C011UDittee on Proposed Rules, Note to Fed. R. Evld. 803, 28 

~ (1984). To illustrate this point, lay opinion evidence 

that would not be admissible if the declarant were testifying in 

person does not become admlssible because it is contained in 

business records that may be introduced as an exception to the 

hearsay rule. See Brown v. Mortimer, 100 N.J. super. 395, 405­

406	 (App. Div. 1968). Moreover, no attempt hillS been made to 

determine the extent to which hearsay exceptions may conflict 

with a criminal defendant's right of confrontation under the 

sixth amendment. §!!. Ohio v. Roberts, 448 ~ 56, 65-66, 65 h 

Ed.	 2d 597, 607-608 (1980); Dutton v. Evans, 400 ~ 74, 27 h 

1-:_"_._ ~d ~lJ (1~'ln)J f'nIHornln. v' .. "."mm, J9lJ II.:L 149, :H, I•. tM. 

2d 489 (1970); State v. Burgos, 200 N.J. Super. 6, 12 (App. Div. 

1985), ~ denied, 101 ~ 304 (1985). 

RULE 803
 

HEARSAY EXCEPTIONS NOT DEPENOENT ON DECLA~NT'S UNAVAILABILITY
 

The following statements are not excluded by the hearsay
 

rule:
 

(a)	 Prior statements of witnesses. A statement previously made 

by a person who is a witness at a trial or hearing, prOVided 

it would have been admissible if made by the declarant while 

testifying and the statement: 

(1) is inconsistent with tile witness' testimony at the 

trial or hearinq and is offered in compliance with Rule 613. 

However, when the statement is offered by the party calling 

the witness, it is admissible only if, 1n addition to the 

foregoing requirements, it (A) is contained in a sound 

recording or in a writing made or signed by the witness in 

circumstances establishing its reliability or (8) was given 

under oath SUbject to the penalty of perjury at A trial or 

other judicial, quasi - judicial, leglslative, administrative 

or grand jury proceeding, or in a deposition; or 

(2) is consistent with the witness' testimony and is 

offered to rebut an express or implied charge against the 

witness of recent fabrication or improper influence or 

mol.ive; or 

(J)	 is a prior iduntiflcal.lon of a person llIut.1o afLe.t· 

perceiving that person if made in circumstances precluding 

unfairness or unreliability. 

(b)	 Statement by party-opponent. "" statement offered against a. 

party which is: 

(1) the party's own statement, made either in an individual 

or in a representative capacity, or 

(2)	 a statement whose content the party has adopted by word 

or conduct or 1n whose truth the party has mani fested 

belief, or 

(3) a statement by a person authoriz.ed by the party to make 

a stat_ent concerning the subject, or 

(4) a stateRient by the party' 8 agent or servant concerning 

a matter within the scope of the agency or employment, made 

during the existence of the relationship, or 

(5) a statement made at the time the party and the 

declarant were participating in a plan to commit a crime or 

civil wrong and the statement was ma.de in furtherance of 

thAt plan. 

In a criminal proceeding, the admissibility of a defendant's 

statement Which i8 offered against the defendant is SUbject to 

Rule 104(c). 

(c)	 Statements not dependent on declarant's availability. 

Whether or not the declarant is available a8 a witness: 

(1) Present sense impression. A stat.ement of observation, 

description or explanation of an event or condition made 

While or imaedlately after the declarant was perceiving the 

event or condition and without opportunity to deliberate or 

fabricate. 

(2) Excited utter4nce. A statement relating to a startlinq 

event or condition made while the declarant was under t.he 

stress of excitement caused by the event or condition and 

without opportunity to deliberate or fabricate. 

(3) Then existJng mental, e_otlonal, or physical condition. 

A statement lIade in good faith of the declarant.'s then 

existing state of mind, emotion, sensation or physical 

condition (such as intent, plan, motive, design, mental 

feeling, pain, or bodily health). but not including a 

statement of memory or belief to prove the fact remembered 

or believed Unle&8 it relates to the execution, revocation, 

identification, or terms of declarant's will. 

(4) Statement8 for purposes of medical diagnosis or 

treatllent. Statements made In good faith for purposes of 
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in9 medical diagnosis or treatment which describe medical 

e history, or past or present symptoms, pain, or sensations, 

or the inception or general character of the CAuse or 

1n external source thereof to the extent that the statements 

,en are reasonably pertinent to diagnosis or treatment. 

)r (5) Recorded recollection. A statement concerning a matter 

lye about which the witness Is unable to testify fully and 

accurately because of insufficient present recollection if 

the statement Is contained In a writing or other record 

which (A) was made at a time when the fact recorded actually 

occurred or was fresh In the memory of the witness, and (8) 

was made by the witness himself or under the witness' 

direction or by some other person for the purpose of 

9 
recording the statement at the time it was made, and (C) the 

statement concerns a matter of which the witness had 

a knowledge when it was made, unless the circumstances 

Indlcntu I.hnt thn Al.nt.fJnmlll 19 nol U'uAl.worthy; provldnd 

ual that when the witness does not remember part or all of the 

contents of a writing, the portion the witness does not 

ord remember may be read into evidence but shall not be 

introduced as an exhibit over objection. 

(6) Records of regularly conducted activity. A statement 

.ke contained in a writing or other record of acts, events, 

condi tions, and, SUbject to Rule 808, opinions or diagnoses, 

19 made at or near the time of observation by a. person with 

Ie actual knowledge or from information supplied by such a 

person, if the writing or other record was made in the 

regUlar course of business and it was the regular practice 

.r of that business to make it, unless the sources of 

information or the method, purpose or circumstances of 

preparation indicate that it ia not trustworthy. 

(7) Absence of an entry in records of regularly conducted 

activity. Evidence that a matter is not included in a 

writing or other record kept in accordance with the 

provisions of Rule 803(c)(6), when offered to prove the 

nonoccurrence or nonexistence of the matter, if the matter 

was of a kind of which a writing or other record was 

regularly made and preserved, unless the sources of 

information or other circumstances indicate that the 

inference of nonoccurrence or nonexistence is not 

trustworthy. 

'9 (8) Public records, reports, and findings. Subject to Rule 

807, (A) a statement contained in a writing made by a public 

official of an act done by the official or an act, 

condition, or event observed by the official if it was 

within the scope of the official's duty either to perform 

the act reported or to observe the act, condition, or event 

reported and to make the written statement, or' (B) 

statistical findings of a public official based upon a 

report of or an investigation of acts, conditions, or 

events, if it was within the scope of the official's duty to 

make such statistical findings, unless the sources of 

information or other circumstances indicate that such 

~- ~- --~-- "-- -----=====~~....,,",......."''''''''''''iiiiiiiiii.... ........
 

statistical findings are not trustworthy. 

(9) Records of vital statistics. SUbject to Rule 807, a
 

statement contained in any form such as records of births,
 

fetal deaths, deaths, or marriages, if the report thereof
 

was made to a public office pursuant to requirements of law.
 

(10) Absence of public record or entry. SUbject to Rule
 

807, a certification in accordance with Rule 902 stating
 

that diligent search failed to disclose a public record,
 

report, writing, or entry when of fered to prove (A) the
 

absence of a public record, report, writing, or entry, or
 

'(B) the nonoccurrence or nonexistence of a matter of which a
 

record, report, writing, or entry is regularly made and
 

preserved by a public office or agency, unless the sources
 

of information or other circumstances indicate that the
 

inference of nonoccurrence or nonexistence is not
 

trustworthy. 

(11) Records of religious organizations. SUbject to Rule
 

807, statements of births, marriages, divorces, deaths,
 

legitimacy, ancestry, relationship by blood or marriage, or
 

other similar facts of personal or family history, contained
 

in a regularly kept record of a religious organization.
 

(12) Marriage, baptismal, and similar certificates. Subject
 

to Rule 807, statements of fact contained in a certificate
 

that the maker performed a marriage or other ceremony or
 

administered a sacrament, made by a clergyman, public
 

official, or other person authorized by the rules or
 

practices of a religious organization or by law to perform
 

the act certified, and purporting to have been issued at the
 

time of the act or within a reasonable time thereafter.
 

(13) FamIly records. Subject to Rule 807, statements of
 

facL concernlny a purHonal or !amlly hlHLory conLalne«.J In
 

family Bibles, genealogies, charts, engraVings on rings,
 

inscriptions on family portraits, engravings on urns,
 

crypts, or tombstones, or the like.
 

(14) Records of documents affecting an interest in property.
 

Subject to Rule 807, the record of a document purporting to
 

establish or affect an interest in property, as proof of the
 

content of the original recorded document and its execution
 

and delivery by each person by whom it purports to have been
 

executed, if the record is a record of a public office and
 

an applicable statute authorized the recording of documents
 

of that kind in that office. 

(15) Statements in documents affecting an interest in 

property. SUbject to Rule 807, a statement contained in a 

document purportIng to establish or affect an interest in 

property if the matter stated WAS relevant to the purpose of 

the document, unless dealings with the property since the 

document was made have been inconsistent with the truth of 

the statement or the purport of the document. 

(16) Statements in ancient documents. Statements in a 

document in existence 30 years or more whose authenticity is 

established. 

(17) Market reports, commercial publications. Market 

quotations, tabulations, lists, directorie8 I or other 

published compilations, generally used and relied upon by 

,,·w............. ....''''''''''''''''iiiiiiiiii'''''''''iiiiiiiiiiiiiiiiiiiiiiiiiii.iiiiii''-=~=~-=~--~===-"'
 .....' 
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the public or by persons in particular occupations. 

(18) Learned treatises. To the extent called to the 

attention of an expert wI toess upon cross-examination or 

relled upon by the expert in direct examination, stAtements 

contained in published treatises, periodicals, or pamphlets 

on a subject of history, medicine, or other science or art, 

established as a reliable authority by testimony or by 

judicial notice. If admitted, the statements may not be 

received 4S exhibits but may be read Into evidence or, if 

graphics I shown to the jury. 

(19) Reputation concerning personal or family history. 

Evidence of a person's reputation, among members of the 

person's family by blood, adoption, or marriage, or among 

that person' 8 associates, or in the communi ty, concerning a 

person's birth, adoption, marriage, divorce, death, 

legitimacy, ancestry, relationship by blood, adoption, or 

marriage, or other similar fact of the person I s personal or 

family history. 

(20) Reputation concerning boundaries or general history. 

Evidence of reputation in a community, arising before the 

controversy, as to boundaries of or customs affecting lands 

in the community, and as to events of general history 

impor.tant to the community or state or nation 

cOllUlliunity hi located. 

(21) Reputation as to cllaracter. Evidence of 

a person' 8 character at a relevant time among 

aSSOCiates Or in the community. 

in which the 

reputa.tion of 

the person' s 

(22) Judgments of previous conviction of crime. In a civil 

proceeding, except as otherwise provided by Court order on 

acceptance of a plea., evidence of a final judgment against '" 

party adjudging him guilty of an indictable offense in New 

Jersey or of an offonsct which would conat.i tute an indictabl@ 

offensQ if committed in thlu atGte, as against that party, 

to prove any fa.ct essential to sustain the jUdgment. 

(23) Judgment as to parBona!. family, or general history, or 

boundaries. Judgments as proof of matters of personal, 

family or general history, or boundaries, essential to the 

judgment, if those matters would be provable by evidence of 

reputation. 

(24)	 Other exceptions. 

[Not Adopted J 

(2S) ~lalemenl aqa.!E~nt;ereot;. A st.at.ement whil;h WiHi at. 

the time of its making so far contrary too lhe declarant. 18 

pecuniary or proprietary interest, or so .far tended to 

subject declarant to civil or criminal liability, or to 

render invalid declarant's claim against another. that a 

reasonable person in declarant's pos,ition would not have 

IlUlde the statement unless the person b@lleved it to be true. 

Such a statement is admissible against an aCCused in a 

criminal action only if the accused was the declarant. 

(26) Judgments against persons entitled to indemnity. 

Subject to Rule 807 and except in a proceeding brought under 

(I 

the Joint Tortfeasors Contribution Law, N.J.S.A. 2A:53A-l ~ 
cJ 

~, the record of a final judgment is admis5ible if 
.1 

offered by the judgment debtor in an action in which he 
wi 

seeks to recover partial or total indemnity or exoneration 

for money paid or a liability incurred because of the 
r. 

jUdgment, as evidence of the liability of the jUdgment 
tl 

debtor, of the facts on which the jUdgment is based, and of 
tl 

the reasonableness of the damages recovered. I f the 
'<0 

defendant in the second action had notice of and opportunity 
s' 

to defend the first action, the judgment is conclusive 

evidence. 
b: 

COMMENT 
h 

Rule 803 Generally 
t· 

Rule 803 states the hearsay exceptions whose application 
t 

does not depend on the unavailability of the declarant. Rule 804 
p 

states the hearsay exceptions that apply only if the declarant is 

unavailable. 

As noted in the Conunent to Rule 801, Rule 803{a) treats 
c 

certain prior extrajudicial statements of witnesses dS an 

exception to the ~earsay rule, and Rule 803{b) treats 
d 

extrajudicial statements of party-opponents (admissions) as an 

exception to thQ hearsay rule. The result is consistent with 

that of Fed. R. Evid. 801(d)(1) and (2) which provide that such 

prior st.at.ements of wltm~ss8S and admlslHons of party-opponents 

are, by definition, not h@drsay. Rules 803 (C){I) to (c)(26) 

collect the other general hearsay exceptions as to which the 

unavailability of the declarant is not a. criterion for 

admiasibili ty. 

Rule 80J(a) - Prior Statement.s 

Rule 803(a}(I) follows almost verbatim N.J. EV1~ 

63( 1) (a), as amended effective July 1, 1982, The worda ".ound 

recording" are omitted because they are contained in the 

definition of writing in Rule 801(e). The New Jersey formulation 

as to the SUbstantive use of prior lnconsistent ato.tements of 

witnesses is less restrictive than the federal formulation in 

Fed. R. Evid. 801 (d) (1 )(A). The New Jersey rule permits the use 

of a prior incon9istent statement as substantive evidence when 

offered by a party other than the proponent of the witness, State 

'{. Provet, 133 N.J. Super. 432, 435-4]9 (App. Div. 1975), ~ 

d@nied, 68!:!.:..L 174 (1975), and also allows such use when offered 

by the party calling the witness if the inconsistent statement is 

in written or recorded form in circumstances bespeaking 

reliability, or was made under oath as specified by Ule rule. 

State v. Mancine, 124 ~ 232, 236-256 (1991); State v. Gross, 

in ~ 1, 7-15 (1990); State v. Gross, 121!d..:.. i8 (1990). By 

contrast, Fed. R. Evid. 80l(d)(1)(A) makes no distinction based 

upon which party called the witness and admits inconsistent 

statements as substantive evidence only if made under oath. 

Thus, the federal rule is much narrower than the New Jersey rule. 

For the history and application of the New Jersey rule and its 

relationship to Rule 607, see State v. Hacker, 177 N. J. Super. 

533, 537 n.2 (App. Div.), certi!. ~, 87 ~ 364 (1981), and 

commentary on the 1982 amendment published in 108 N.J.L.J. 302 
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(1981) • See also State v. Gross, 121 !!.d.c 1 (1990), def 1ning 
tl 

circumstantial reliability with regard to a prior inconsistent 

statement of an accomplice called by the prosecution as a 

wLlnORR. 

Unlike Rule 803(a)(1), Fed. R. Ev1d. 801(d)(1) expressly 

requires that the declarant be a person who testifies at the 

triel or hearing "and is subject to cross-examination." While 

the "cros5-examination" requirement is not explicitly stated in 

lCulu UU,J(n)(!), Ll. LII lllll'l.l<..dt.. 'l'h... !tuJ.u L· ...Jul .. ". tli"L 110 .. 

'y 
5Latemcnt be 11inconai:stent with [the witness'] t(!stimony." ThQ 

requirements thdt the 5taternent be one which Wd:;! previously made 

by "a witness at a trial or hearing" which 15 "inconsistent with 

his testimony" insure that the declarant is a witness who 

testifies, and Is, therefore, subject to cross-examination. If 

the declarant is called as a witness and refuses to testify, his 

prior statement cannot be admitted as an inconsistent stat.ement. 

State v. W1ll1ams, 182 N.J. Super. 427, 431-437 (App. D1v. 1982), 

holding- that II prior 51gn@d stl!lt@m@nt by ft wltn@ss who W05 

eh,a.rgoC1 l.Iith tho game crimeg could not be a.etmittQd a.s a. prior 

Inconaiatent atatement, ,since the witness refused to testify 

despite being gra.nted immunity. The court reasoned tha.t the 

statement was not inconsistent with the witness' testimony since 

he did not testify and he could not be cross-examined. The court 

held that admission of the statement would violate defendant's 

sixth amendment confrontation rights, citing Douglas v. Alabama, 

380!!..,Jh 415, 419-420, 13 L. Bd. 2d 934, 937-938 (1965). 

A mor@ difficult issue orilleZ! when the 5tatement wa:i made by 

a witness who testifies that he ca.nnot remember making the 

statement, or cannot remember the SUbject matter of the 

statement.. Courts have admitted the prior atatament as 

IncoHsll:Il.uHl. wilh l.ho wll.noYu· l.ol:ll.lmouy whUJ:u L1w LJ ldi JUdtju 

finds that the witness' forgetfulness was feigned. State v. 

Bryant, 217 N.J. Super. 72, 75-79 (App. Div. 1987), certif. 

denied, 108 ~ 202 (1987), cert. denied, 484 ~ 978 (1987); 

State v. Burgos, 200 N.J. Super. 6, 10-12 (App. Div. 1985), 

certi!. denied, 101 ~ 304 (1985); ~ California v. Green, 399 

~ 149. 168-169, 26 ~ 2d 489, 502-503 (1970), £!! ~, 

people v. Green, 3 Cal-3d 98, 92 Cal. Rptr. 494, 479 f.:..2d 998. 

1000-1004 (1971); but see United States v. Palumbo, 639 !:.c2d 123, 

128 n.6 (3d Cir. 1981), cert. denied, 454 !!..,Jh 819 (1981), not1ng 

that "a lack of memory as to the substance of the prior statement 

may not be inconsistent with the statement in various 

circumstances; 4 J. Weinstein, M. Berger, Weinstein' s Evidence 

lI801(d)(1)(A)[04] at 801-120 (1988), stating that the prior 

statement should not be admitted "if the judge_ finds that the 

witness genuinely cannot remember and the period of amnesia or 

forgetfulness is crucial as regards the facts in issue." 

Rule 803{a) (2), dealing with prior consistent statements 

offered to rebut a charge of recent fabrication, has no direct 

New Jersey analogue located in the hearsay exception rules, but, 

rather, it repeats ill portion of N.J. Evid. R. 20 which has been 

incorporated in Rule 607. The provision is included in this rule 

to allow such evidence to be used 5ub8tantively. See also 

~~---::; ~~-----~-:"_,",,~ iiIi'... ,,,..;,~--,. 

Comment on Rule 607. This rule follows Fed. R. Evid. 

801(d)( 1)( B) verbatim. 

Rule 803(a) (3), dealing with evidence of prior 

identification, follow8 without substantial change the 

formulation of N.J. Evid. R. 63(1)(c). See State v. Matlack, 49 

~ 491,497-500 (1967), cert. denied, 389!!..,Jh 1009 (1967). It 

1s cons1stent with Fed. R. Evid. 801(d)(1)(c), but adds criteria 

relating to reliability. 

N.J. Ev1d. R. 6J(1)(bl, deal1ng with past. reeoll"et.ion 

recorded, ia now covered by Ru.lo B03(c)(S). 

Rule 803(b) - party Admissions 

Rule 803(b) follows the structure as well as the substantive 

content of Fed. R. Evid. 801(d)(2), while retaining some of the 

language of the 1967 New Jersey rule analogues. The last 

sentence of this rule was added to emphasize that the 

admissibility of statements by an accused is subject to Rule 

l04(C), formgrly N.J. I!:vld. iL 8(3). 

WhUe Rule eOJ(b) ehanges some of tile langua9" of the 1967 

New Jersey eu 1@ analogues, it makes no 8ubstantive cha.nge in 

current New Jersey practice. paragraph (b) (1) replaces .!:.:l...:. 

Ev1d. R. 63(7); paragraphs (b)(2) and (b)(3) replace N.J. EVid. 

!!..:. 63(8); paragraph (b)(4) replaces N.J. Ev1d. R. 63(9)(a); and 

paragraph (b)(5) replaces N.J. Evid. R. 63(9)(b). 

Rule 803(c) - Other Statements 

As stated abovQ, RulQ 803(0), following t.he federal forml!lt. 

and the enumeration of Fed. R. Evid. 803, COllects other hearsay 

exceptions which are not dependent upon the unavailability of the 

declarant as a witness. Unless excluded on other grounds, the 

hearsay exceptions cont4ined in Rule 803(c) perlQit the admission 

of certain extra-judicial statements of II declarant as 

substantive evidence whether the declarant is available or 

unavailable as a witness. Unavailability as a witness is defined 

In Rule 804(a). 

( 1) Present sense Impression. Rule 803 (c) (1) is an amalgam 

of the content of Fed. R. Evid. 803(1) and N.J. Evid. R. 

63(4)(a). It adds to the federal rule a prov1s10n found 1n !!.d.c 

Ev id. R. 63 (4) (a), making admissible statements of "observation" 

as well as statements "describing or explaining" an event or 

condition. It also incorporates a provision in the federal rule, 

which is not in the New Jersey rule, making admissible statements 

made immediately after declarant perceived an event or condition. 

As in the case of excited utterances. statements made immediately 

after the event must be so close to the event as to exclude the 

likelihood of fabrication or deliberation. This requirement is 

expre8sed by the phra5e "without opportunity to delibero.te or 

fabricate," which 1s not contained in the federal analogue. 

(2) Excited utterance. Rule 803(c) (2) is identical to Fed. 

R. Evid. 803(2) except that it adds the phrase "without 

opportunity to deliberate or fabricate," taken from N.J. E,Y!~_!_J!.~. 

oJ(4) (ll), which Lilia rulo rOlJlt1cOH wllhouL Hu1.UJl.LlIlLiaJ. chanyo. 

(3) Then existing mental, emotional, or physical condition. 

Rule 803(c)(3) follows Fed. R. Evid. 803(3) almost verbatim, 

adding the good faith requirement contained in N.J. Evid. R. 

63(12). This rule replaces paragraph (4) of N.J. Evid. R. 

-----F =
 ~ 
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63(12), first adding the term "physical condition" and, 

consistent with New Jersey law, the provision respecting 

declarant's will. See Engle v. Siegel, 74 !.d..:. 287, 293-294 

(1977); Wilson v. Flowers. 58 !!.± 250, 261-264 (1971); Fidelity 

Union Trust Co. v. Robert, 36 ~ 561 (1962). See ~~ 

38:3-33, permitting proof of the testa.tor's intent by way of 

extrinsic "relevant circumstances." The phrase "relevant 

circumstances" had been construed by Engle v. Siegel, supra, 74 

~~ at 291, as including testator's etatements of intent. 

With rospect to conduct inferred from a declarant.' s 

statement of intent, there is SOIDB conflict among federal case8 

as to t.he viability of the !!!..!.!!!!2!! doctrine under Fed. R. Evid. 

803(1). The United States supreme Court held in Mutual Life Ins. 

Co. v. Hillmon. 145 !!± 285, 295-300, 36 L. Ed. 706, 709-712 

(1892), that letters of the declaront, Waiters l to his family and 

his fiancee stating tha.t he wa.s leaving on a trip to Colorado 

with a man named Hillman were admissible to prove from. 

declarant' 8 intention not only the likelihood that declarant went 

on the trip but also the likelihood that Hillmon went with 

declarant. Walters was never heard froDl again. The Advisory 

Co....ittee on the Proposed [Federal] Rules stated that Rule 803(3) 

was intended to leave the !:!!..!!!!!2!1 doctrine undisturbed. ~ 

Advisory Committee on Proposed RUles, Note to Fed. R. Evid. 

803(3), 28 V.S.C.A. (1984). However the HOUg.. Co....ittee on the 

JudJ.ciAlOY preferred to limit tho Hillmon doctrine to permit 

stat_cnt., of intent to al'.low declarant's own future conduct, not 

the future COnduct of another person. Notes of Committee on the 

Judiciary, House Report No. 93-650, Note to Fed. R. Evid. 803(3), 

20 V.S.C.A. (1984). 

With thia background 1n mind, the court in Un1lell Stales v. 

Pheaster I 544 !.:.2d 353, 376-380 (9th Cir. 1976), £!!!.:. denied, 

429 ~ 1099 (1977), Applied the .!!!.!.!.!!2!!. doct.rine; ~ 41ao 

Unit.od 9tat.cr v. Hgngon, ~75 L,2d ]2, 4] 1\.12 (2d CJ.lO, 1'76), 

~ deni.d, "3' ~ ~]l (1918); au~ t.1\. l.1• .1t..t.lgn CApreS1!i1!td 

by the Houae Committee was al10ptod in Qual Morales v. Hernande~ 

~, 579 L,2d 677,600 n.2 (1st Cir. 1978);!.!!!! also United 

States v. Jenkins,. 579 !.:.2d 840, 843 {4th eir. 1978), ~ 

denied, 439 !!± 967 (1979). 

The New Jersey law, as pronounced in Hunter v. State, 40 

N.J .L. 495, 534-540 (E~A 1878), is the S....e as the !!.!.!!!l!.2!! 

doctrine; in factI the United Stated Supreme Court relied upon 

!!!!!It!!: in the "i11mon decillion. !!.!.!.!!!2!!, supra, 145 ~ At 2"­

300, 36 L. Ed. At. 712. ~~ Brown S. Tard, 552 ~ 

1341, 1351-1352 (D.N.J. 1982). Tile "good fa1th" requir_ent 

carried over tram N.J. Evid. R. 63(12) into this rule gives the 

trial 1udge discretion and responsibility in adllitting statements 

of intent and other states of mind which would be partiCUlarly 

appropriate to apply in dealing with the probiem posed by the 

~ and Hunter ca8e~. 

(4) Statements for purposes of medical diagnosis or 

treatment. RUle 803(c)(4) follows Fed. R. Evid. 803(4) almost 

verbatim, adding the good faith requirement of N.J. Evid. R. 

63(12). This rule replaces N.J. EVid. R. 63(12)(b) and (c) 

without substantive change except that the requirement of the New 
191 

Jersey rule that the statement be made to a physician was omitted 
10l 

as too narrow since statements made for the purpose of diagnosis 

or treatment D14y be made to other heal tl'.l care professionals and 
ruJ 

paraprofessionals. For example, many psychotherapists are not 
thE 

MOs; they may be psychologiZlts, social workers or practitioners 
prE 

of other disciplines. 
"pI. 

(5) Recorded recollection. Rule 803(c)(5) generally 
cor 

follows both Fed. R. Evid. 003(5) and N.J. Evid. R. 63(1)(b), but 
til. 

it differs to some extent from both rules. The rule permits the 
sut 

exclusion of the recorded statement if the circumstances indicate 

that lhe BtaLHlIIent Js unLcuslworlhy. ThIs (lCovlRloll In not. 

contained in the federal or New Jersey analogues. It is 

substituted for the requirement in Fed. R. Evid. 803(5) that the 
crJ 

statement be shown to reflect declarant' s knowledge "correctly" 
Am 

and for the provision in N.J. Evid. R. 63( 1) (b) (iii) that the 

witness must testify that his statement was true. These 

conditions cannot be realistically satisfied since the witness 

must also testify that he has insufficient recollection of the 

matter. See State v. Wood, 130 N.J. Super. 401, 408-410 (App. 

Div. 1973), aH'd, 66!!.± 8 (1974). Frequently a witness .,111 
12 

say that the statement must have been true when made, but the 
in 

trial judge should be permit.ted to exclude the statement if 
br 

circumstances suggest that it was not. trust.worthy beC6UIl. of 

dQclarant's intontion too 110 or other rea80ne.	 
0 .. 

bu
As to the distinction betwoen a state..ent admissible under 

this rule and a writing used to refresh memory offered under Rule 
rs 

612, tlee COlwutwl 011 I{ulu 612. 

(6)	 Records of regularly conducted actiVity. While Rule 
s,

003(c)(6) generally follows Fed. R. Evid. 803(6), its fOrJllulation 

1_ c::loller in 80.8 roapecta to N.J. Evid. R. 63(13). Rule s 

01803(c) (6) follows the federal formulation by clearly requiring 

pIbot.h that t.he records bg madQ in t.ho rogular eaur•• of bueln••• 

Ano t.nat it wag t.no rogul.Ar praet.leo of that o",.ln••• tog IllAk. 

thOBO rQcords. Although the "regu.lar practice" condition was not 

expreesly inCluded in the 1967 New Jersey rule, its import is 

consistent with its judicial interpretation. see Saa v. 

Strelecl<!, 110 N.J. Super. 14, 19-22 (App. Div. 1970). 

Like the federal rule, Rule 803(c)(6) expressly permits the a 

admission of opinions and diagnoaee contained in business 

recorda. This provision was not contaIned in N.J. Evid. R. 

63( 1.1), but. it i8 consistent. with prQBont praetlee. Falcone v. 

..ew Jersey Boil Tel. Co .• 98 N.J. Super. 138, 146-150 (App. Div. 

1967), certif. denied, 51 fu..i!..:. 190 (1960). The extent of 

admissibility of opinions contained in busines. records 1s 

qualified by Rule 808, a provision new to New Jersey practice and 

not included in the federal rules. As to the scope and intent of 

Rule 808, see the Comment on that rule. 

In contrast to its federal counterpart, Rule 803(c)(6) 

follows the 1967 New Jersey rule in not requiring testimony of 

the custodian or other qualified witness as a condition for 

admission of business records. The requirement that Ii foundat.ion 

be laid eetabl1shing the criteria for admissibil1ty NY be lIet by 

the kind of proof that would satisfy a trial 1udge in a hearing 

under Rule 104(a), including proof presented in affidavit fora, 

such 4S In the case of hospital recorda. Gunter v. Fischer 
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Scientific American, 193 N.J. Super. 688, 691-692 (App. Div. 
~e New 

1984); see The 1963 Report at 186-187; see also COllUllent on Rule 
nitted 

101(a)(2)(E) and Rule 104(a). 
108is 

This rule, like the federal rule and the 1967 New Jersey 
and 

rule, contains a proviso that permits exclusion of the record if 
lot 

the sources ot information or the method or cl1'cumstances of its 
lers 

preparation indicate that it ia untrustworthy. Thia rule adda 

"purpose" of preparation as a factor of untrustworthiness to be 

cons idered. I f the purpose for which the record was prepared was 
, but 

the anticipation of or the use in Iltig-otlon, it should be 
the 

SUbjected to special scrutiny for trustworthiness. ~ Palmer v.
ieate 

~, 318!!..:..§..:. 109, 111-116, 87 ~ 645, 648-651 (1943); 

but £1. Lewis v. Baker, 526 !:.:.2d 470, 472-473 (2d Cir. 1975). 

The admission of police reports as business records inthe
 

criminal proceedings has been considered in a number of cases.
Ly" 

Annotation, Admissibility of Police Reports Under Federal 

Business Records Act (Federa.l Rules of Evidence, Rule 803, and 

Predece880r Amendments), 31 ~ Fed. 457 (1977); Annotation,
's 

Admissibility in State Court Proceedings of Police Reports AS 
Ie 

Business Records, 77 ~3d 115 (1977). Sea United Stetes v . .. 
Smith, 521 !:.:.2d 957, 962-969 (D.C. Cir. 1975). State v. McCeary, 

129 N.J. Super. 219, 223-229 (App. Div. 1974), held that an 

inspection certificate AS to the operating condition of a 

breathalyzer lQade in the regular course of a State Pollee 

employee's dutIes was sufficiently trustworthy to qualify as a 

.r	 business record admissible under N.J. Evid. R. 63(13). Test 

~ule	 reports of unlawful drugs performed by State Police laboratory 

technicians .,y also be admitted. See State v. Matulewlcz, 101 

~ 27 (19B5), and Comment to Rule 808. However, a report 

~ion	 suama.rlzing the observations of police officers In the course of 

a surveillance of an accused's activities may be excluded when 

offered against the accused on the ground that the purpose in 

IS preparing the report was to use it in litigation. £!..:. United 

States v. Smith, supra, 521 L.2d at 965-966. Such a report would 

not be adJDissible, however, ill8 a business record if offered by the 

accused against the prosecution. !!!:. at 965 .. 

Police reports in civil cases in which the police officer 

making the report has no interest in the anticipated litigation 

he	 are generally admissible under established law. l!!!!! Sas v. 

Stre1ecki, supra, 110 N.J. Super. at 19"'22; Schneiderman v. 

Stre1ecki, 107 N.J. Super. 113, 118-119 (App. Div. 1969), certH. 

~	 
denied, 55 ~ 163 (1969); Brown v. Mortimer, 100 N.J. Super. ..	 395, 402-406 (App. Div. 1968). The adllissibility of a business 

record, however, does not mean that all parts of the record are 

neces8arily admissible. For eX4IIIple, In ~ the court held 

.nd	 inadais8ible portions of a police report which contained 

of	 statements given to a police officer because the statements were 

AWlde by persons not under a "business duty" to render a truthful 

account of the automobile accident involved in the case. 110 

N.J. Super. at 2]. ~.!.!!.2 State v. Lung_ford, 167 N.J. Super .. 

296, 309-310 (App. Div. 1979). Nevertheless, the rule does not 

Lon condition admissibility of business records on proof that all 

by information which they contain calle from. persons with a business 

duty to report the information accurately. The duty to report 

accurately may enhance the reliability of the business record. 

.§.!..! State v. Matulewicz, supra, 101 ~ at 30-31. But many 

business organizations regularly keep, use and rely upon 

inforlll4tion derived from sources without such a duty. Thus, to 

the extent that the holding in Phoenix Assoc1ates, Inc. v. 

Edgewater Park Sewerage Auth., 178 N.J. Super. 109, 116 (App. 

Div. 1981), aff'd 2!!. other grounds Bub nom. Phoenix apartments« 

Inc. v. Edgewater Park Sewerage Auth., 89 ~ 2 (1982), was based 

on the lack of a duty on the informant to report truthfully and 

accurately, it is not followed here. See Hatter of Ollsg Constr. 

Eguip. Corp., 665 !:.:.2d 43, 46 (2d Cir. 1981), which upheld the 

sdai8sibility of	 financial statements prepared on a bank's form 

by the debtor, although the debtor was not under a business duty 

to supply the information. 

As noted in the Comment on Rule 801(d), the definition of 

"buslneas ll under Fed. R. Evid. 803(6) does not expressly include 

activities of governmental agencies, in contrast to the 

defin1tion in Rule 801(d) and N.J. Evid. R. 62(5). See also 

co_ent on Rule 803(c) (8). The admissibility of reports of 

government agencies raay also be governed by Rule 803 (c) (8) • .§.!!!! 

State v. Hatulewicz, supra 101 ~ at 32; State v. McGeary, 

supra, 129 N.J.	 super. a.t 227-228; State v. Connors, 129 ~ 

Super. 476, 485	 (App. Div. 1974). 

(7) Absence of an entry in records of regularly conducted
 

activity. Rule 803(c)(7) followa both Fed. R. Evid. 803(7) and
 

N.J. Evld. R. 63( 14), with language changes that do not alter the 

basic principle of the rule. The "'unless" clause at the end of 

the rule derives from the federal rule; it is not contained in 

N.J. Evid. R. 63(14). 

As noted in the comment to Rule 803 (c) (6), because 

governmental activity is included in the definition of business, 

Rule 803(c) (6) overlaps with 803(c) (8). Rule 803(c) (7) (absence 

of business record) is the converse of Rule 803(c)(6), and Rule 

803(c)(10) (absence of public record) is the converse of Rule 

803(c) (8). ThUS, there is a corresponding overlap of Rules 

YOJ(c)('/) all,", UOJ(c) (lU). 

(8) Public records, reports, and findings. Rule 803(c)(8) 

follows N.J. Evid. R. 63(15) with minor language changes. The 

firat portion of the rule deals with acta perforaed by or acts, 

conditions or events observed by, public officials within their 

duty to report upon. This portion of the rule correspon<;\s to 

Fed. R. Evid. 803(8)(A) and (B) which aake admissible records of 

"'activities" of a public otfice or agency and of "aa.tters 

observed" as to which there was a du.ty to report. However, the 

federal counterpart excludes from crl.inal cases aattecs observed 

"y law UUlUL"CUmOlll po£tJullIlui. 

The second portion of the rule admits "statisticlll findings" 

of public officials. This is narrower than the teZ1ll used in Fed. 

R. Evid. 803(8)(C), namely, "factual findings resu1tlng fro. an 

investigation" authorized by law, except that such findings under 

the federal rule cannot be used against an accused in a crl.lnal 

case. 

The federal rule embodies the business record rule. Unlike 

the federal rules, theae rules, 11ke the New Jersey 1967 evidence 

rule., define the term. "business" to .include activities of 

-
 N._ .•_,,:~~.-":;;:;--;··-:-··_'-----·-
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governmental agencies. Thus, IICIny records of governmental 

agencies can be adm! tted a1 ther under this rule or the 

traditional business record rule, Rule 803(c) (6). ~ State v. 

Hatulewicz, 101 ~ 27 (1985). 

The extent to which opinions may be admitted as part of 

Inv8stlgatlva records or evaluative reports of governmental 

agencios has caused difficulty under the laderal rule. Compare 

Baker v. Elcona Homes Corp., 588 !..:.2d 551, 556-559 (6th Clr. 

1978), ~~, H1 !!.:..§.;. 933 (1979) (admitting a poilce 

report with the Officer's conclusion from his investigation that 

plaintiff IS vehicle entered tnG intarsection against a red light, 

4S a factual finding under federal Rule 803(8)) with ~ 

Ithaca Corp., 612 !:,.2d 215, 220-223 (5th Cir. 1980) 

(distinguishing "factual findings" in federal Rule 803(8) (e) from 

. "opinions" and "diagnoses" in federal Rule 80J(6} as to exclude 

"ev.Iuative conclusions and opinions" of a Coast Guard agency 

invDstigation regarding liability and the cauae of un accident, 

whilu tllJuallLJ.ug Cactual !lncJlug8 lJ.vvacenlly UtUIUU 011 obJocLive 

data). See Phillips v. Erie Lackawanna R.R. co., 107 N.J. super. 

590 (App. Div. 1969), certlf. den led, 55 ~ 444 (1970) (holding 

lnadJIlsslble the Board of Public Utility examiner's report. of 

factual conclusions a8 to the hazardous condition of a railroad 

crossing, as well as the agency's order for corrective action); 

but see State v. Matulewlcz., supra, LOl ~ at 31-32. 

Adjudicatory findings of the Division of Workers' 

Co.pensation, which can be judicially noticed under Rule 201(a), 

were held admissible a8 evidence in a "third pa.rty" Law Division 

negligence action in "W",u"n"sc",t.,".e~l,--,,-,--,,J,,,e=.r::.se"-YL-'C...,i,-,t,-,-y, 96 ~ 65L 666­

667 (1984), in pursuit of the polley of avoiding inconsistent 

adjudications. See Alexander v. Gardner-Denver Co., 415 ~ 36, 

60 n.21, 39 ~ 2d 147, 165 n.21 (1974) (arbitral decision 

under collective bargaining ·agreement may be admitted as evidence 

In a District Court action for discrimination brought under Title 

VII of the 1964 Civil Rights Act, in furtherance of the dual 

federal policies favoring arbitration of labor disputes and 

preventing discrimination in employment). In other situat.ions, 

however, arbitrators' decisions ,"ay be inadmissible in related 

litigation where policy reasons dictate that result. 2!.! 

~ 2A~23A-28 and N.J.S.A. 39:6A-33 making inadmissible 

arbitration decisions in non-automobile and automobile personal 

injury actions. 

(9) Hec.::ords of vital sLatlgtlcR. If-ule UOJ(c) (9) follows 

Fed. R. Evid. 803(9) all10st verbatim. N.J. Evid. R. 63(16), 

which is replaced by this rule, provided for the admissibility of 

"vital statistics," although not 50 detiignat.ed in t.he rUle, 

contained in a written "record, report or finding of fact" made 

and filed pursuant to statute if the maker of such record, report 

or fInding was exclusively authorized by statute to perform the 

functions reflected in the writing and was required by statute to 

file in 4 designated public office a written report relating to 

the performance of such functions. As described in The 1963 

Report at. 193, the purpose of N.J. Evict. R. 63(16) was to admit 

"reports made by!.!! hoc public officials: physicians, 

undertakers, ministers, and the like, who are under a duty to 

file reports from time to time." Admissibility pursuant to ~ 
la 

Evict. R. 63(16) was SUbject to N.J. Evid. R. 64. This rule 
19 

follows that scheme by making admissibility subject to ~ 807, 
(E 

which repiaces R. J. Bv ld. R. 64. 
We 

The first sentence of N.J. Evid. R. 63(17) provided for the 29 
admissibility at authenticated caples of official records or 

re 
entries therein. This provision has been omittod since aUl;h Q 

th 
copy is normally a duplica.te as defined by Rule lOOI{d), and 

Rules 803(c)(8) and (9) provide for the admissibility of public 

records, reports and findings as well as records of reports of v' 
vital statistics to a public office. 

(10) Absence of public record or entry. Rule 803(c) (10) 

generally follows Fed. R. Evid. 803( 10) with changes in language 

and structure but not in substance. Section (A) of this rule v. 
replaces t.he second sentence of N.J. Evid. R. 63(17) without 

suvslQul.lvu chulIlJo. 'l'hoco io IIU BlJoclflc Now JOL"UOY J.-ulu 

analogue to section (8), the effect of which is to permit an f( 

inference of the nonoccurrence or nonexistence of a matter f( 

normally recorded to be drawn from proof of absence of the cc 
recording. Drawing such an inference is ordinarily the very de 

purpose for which proof of the absence of a record would be made 

pursuant to N.J. Evid. R. 63(17). Thus, the federal formulation, 

which this rule follows, does not constitute a change in current 

New Jers8Y practice. See N.J. Evid. R. 63( 14), now Rule 

803(c) (7). 
t 

Testimony by a public official that his diligent search 

failed to disclose a particular record 1s not hearsay since that 

testimony i5 not offered to prove the contents of an 

extrajudicial statement. It is offered to prove the absence of 

any such report, from which an inference may be drawn that this 

act or event never occurred. 'l'heretore, the use ot the term 

"testimony" by the federal rule in this context was not followed, 

but such testimony is admissible. 

(11) Records of religious organizations. Rule 803(c)(ll) 

follows Fed. R. Evid. 803(11) almost verbatim. There is no 1967 

New Jersey rule analogue. Religious records may be admitted as 

business records under Rule 803(c)(6) jf made by an official of 

tho religiou8 orgoniil;at.lon who had a duty to make the record. 

Such. records are also admissible under this rule even if the 

information contained in the record of the religious organitation 

came trom a person who had no duty to make the report, as 1s 

typically the case. 

(12) Marriage, baptismal and similar certificates. Rule 

803(c)(12) follows verbatim Fed. R~ 803(12) except for the 

reference to Rule 607. The 1961 New Jersey analogue, N.J. Evict. 

~ 63( 18), covered only certificates of marriage made by persons 

authorized by law to perform the marriage ceremony. The federal 

rule was adopted because of the high degree of reliability of the 

certificates it includes. 

(13) Famlly records. Rule 803(c)(13) follows Fed. R. EV~ 

803( 13) almost verbatim, adding the reference Lo Rule 807. TheL"e 

is no 1967 New Jersey rule analogue. Frequently, authorities 

referred to in J. Wigmore, Evidence S51495-1496 (1974), are 

cited in support of the federal rule; ~ Notes of Advisory 

Committee on Proposed Rules, Note to Fed. R. Evid. 803(13) 28 
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( to 
~ (J.~l:I4). The federal rule has 80me support in New Jersey 

;o~ 
law. ~ In re B1au. 4 N.J. Super. 343. 350-351· (App. Div. 

.e 
1949); but £!.:. Supreme Council v. Conklin. 60 ~ 565, 569-571 

807. 
(E. & A. 1897). Ae to the application of the rule, see 4 J. 

Weinstein & M. Berger, Weinstein's Evidence 11803(13)[01) at 803­
or the 

299 to 300 (1990). The cases usually look for some evidence of 
or 

reliability of the source of the statement. Unavailability of 
ch a 

the declarant is not required as under the cOllUDon law rule. 
'd (14) Records of documents affecting an interest In 

.blic 
~. Rule 803(c)(14) follows Fed. R. Evid. 803(14) allllOst 

, of 
verbatim except for the reference to Rule 807. It makes no 

substantive change in N.J. Evid. R. 63(19), which it replaces. 

10) (15) Statements In documents affecting an interest in 

,guage property. Rule 803(i:1 (15) follows Fed. R. Evid. 803( 15) ala,ost 
Ie 

verbatim except for the reference to Rule 807. It makes no 

substantive change in N.J. Evid. R. 63(29), which it replaces. 

(16) Statements in ancient documents. Rule 803(c)(16) 
n 

follows Fed. R. Evid. 803( 16) but substitutes a 30-year period 

for the 20-year period used by the federal rule. This Is 

consistent with New Jersey law on the admIssibility of ancient 

documents of apparent authentIcity. §.!.! Havens v. Sea Shore Land 
made 

Co., 47 ~ 365, 373-379 (Ch. 1890). There is no New Jersey 
ltlon, 

rule analogue. For criteria used to authenticate ancient 
'rent 

documents, see Fed. R. Evid. 90l(b) (8). §!!!! also Co-ent to Rule 

901. These rules do not establish particular criteria to satisfy 

the required proof of authenticity. 

(17) Market reports, commercial publications. Rule 
that 

803(c)(17) follows Fed. R. Evid. 803(17) verbatim. While it 

changes the language of N.J. Evid. R. 63(30). it makes no
 
of
 

substantial change in practice. The 1967 New Jersey rule 
11s 

analogue did not include documents relied on by the public but 

only those published for and used by persons in particular 
)wed, 

occupations. However, the BaDle principle supports the 

admissibility of both categories of publications. 
1) 

Although the foraulation of this rule i8 BOaewhat broader 

than its predecessor, it is not intended to affect the holdings 
as 

of State v. McGee, 131 N.J. Super. 292, 296-298 (App. Div. 1974) 
of 

(compilations of the Nationsl Cri.e Information center not 

admbsible) and State v. Lungsford, supra, 167 N.J. Super. at 

301-306 (compilations of the National Autoaobile Theft Bureau not 
::'10n 

admissible), for reasons stated in these opinions. 

(18) Learned treatises. Rule 803(c)(18) follows Fed. R. 

Evid. 803(18) 4lmost verbatim, adding the provIso respecting the 

display of graphics to the jury. Although a rule sillilar to this 
he 

was proposed as N.J. Evid. R. 63(31) in The 1963 Report at 212, 
~ 

it was not adopted, and there is no 1967 New Jersey rule 
ns 

ana]oquo. 'rho adopt.lon or thl. rule reprefl,entA a chnnqo In 
al 

practice by allowing the use of learned treatise evidence even if 
the 

an expert witness fails to acknowledge that it is authoritative, 

so long as the reliability of the authority is established by 

lsL. 
other testimony or by judicial notice. 

~re 

(19) Reputation concerning personal or fa.il! history. 

Rule 803Ic)(19) follows Fed. R. Evid. 803(19) almost verbatim. 

-


It combines N.J. EVid. R. 63(26) and 63(27)(c) with language 

changes but with no change in substance except for the omission 

of the phrase "resident in tbe co_unity at the time of the 

reputation," a factor which would affect the weight of the 

evidence but not its admissibility. 

(20) Reputation concerning boundaries or general history. 

Rule 803Ic)(20) follows Fed. R. Evid. 803(20) almost verbatim and 

aekes langUAge changes but no substantive changes In N.J. Evid. 

!.:. 63(27) (a) and (b), which it replace., except for broadening 

the condition that the event be "of i.portence to tho co_uni ty" 

to include "or state or nation" as well. 

(21) Reputation as to character. Rule 803(c) (21) follows 

Fed. R. Evid. 803(21) almost verbatim. It incorporates the 

concept of " relevant tl.." included in N.J. Evid. R. 63(28), 

which this rule replaces wit.h language changes but no substantive 

changes. 

(22) Judgments ot previous conviction of crime. Rule 

803(c) (22) follows allllOst verbatim N.J. Evid. R. 63(20). which 

limits to civil proceedings the substantive use of jUdgDlents of 

convictions against. a party. By contrast, the federal rule, Fed. 

R. Evid. 803(22), permits substantive use of prior convictions 

against the accused in crIminal prosecutions. As to the 

difference between the 1967 New Jersey analogue, followed by th18 

rule, and the federal rule, see State v. Ingenito, 87 N.J. 204, 

222-224 (1981) (Schreiber, J., concurring), which notes that a 

prior conviction may .be adaltted. in a criminal case if the fact,. 
of conviction constitutes an essential eIBllent of the subsequent 

offense. A prior conviction of a witness, whether or not a 

party, can also be used in both civil and criainal proceecling8 

for impeachment purposes. See ~ at 224, and N.J.S.A. 2A:81-12, 

to the extent that that statute was not 8uperseded by the 

oeficial footnote accolltpanying the 1967 adoption of N.J. Evld. R. 

63(20). !!.!!.!.!.2: Rule 609 and C08UI.ent thereon. The provision in 

the federal rule allowing proof of convictions on appeal was not 

adopted a8 contrary to New Jersey law. State v. Biegenwald, 96 

!!.d..:. 630, 638 (1984) (citing with approval State v. Blue, 129 

N.J. Super. 8, 11-12 lApp, Div. 1974), £!!ll!.:.~, 66 !!.d..:. 

328 (1974». 

(23) JudQments as to personal, family, or general history, 

or boundaries. Rule 803(c)(23) follows Fed. R. Evid. 803(23). 

WhIle there 18 neither a 1967 New Jersey rule a~alogue nor New 

Jersey case law on the SUbject, this exception haa long been 

recognized by the general c~on law. See City of London v. 

Clerke, 90 Eng. Rep. 710 (K.B. 1691); l'atterson v, Gaines, 47 

~ 550, 599, 12 L. Ed. 553, 573 (1848). The federal rula 

embodying the cOlUlon law was adopted because jUdgaents are 

ordinarily IlOra reliable than the evidence of rvputation 

concerning those IIlltters ad1liss1ble under Rules 803(c)(19) and 

(20). 

(24) 9ther_~~c~lon8 -- not adopted. ~.~~ 

803 (24), which creates a general hearsay exception for statelaenta 

not covered by a specific hearsay rule, provided they are 

attended by "eqUivalent clrcUll8tantlal guarantees of 

truatworthiness" and are the aolt probative eVidence reasonably 

available, and provided further that other stated criteria are 

_to was not adoptsd. The adoption of tbe federal rule was 

~--.~-.--- ­ ............~.,;..-..;::;:-_.-;:--
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attended by substantial controversy and its apP,lication since its 

adoption has been disparate among the federal courts. ~ A.B.A. 

Section of Litigation, Emerging Problems Under the Federal Rules 

of Evidence 279-281 (1983). The adoptIon of Fed. R. Evid. 

803 (24), construable as a general relaxation rule, would 

represent a radical departure from New Jersey practice. The 

advantages and disadvantages of this departure are debatable. 

For the same reason, Fed. R. Evid. 804{b) (5) was not adopted. It 

should be noted that a broad relaxation rule proposed as Rule 

2(4) in The 1963 Report at 9 was rejected. 

(25) Statement against interest. Rule 803 (C){ 25) follows 

almost verbatim the first sentence of Fed. R. Evid. 804lb) (3) and 

replaces N.J. Evid. R. 63(10) without substantive change. The 

placement of this rule as a section of Rule 803 preserves the 

present New Jersey practice of permitting the use of declarations 

against interest irrespective of the declarant· s availability as 

a witness. See State v. Barry, 86 !:.I.:.. 80, 91-92 (198l), cert. 

~, 454 !:!..:..§..:. 1017 (1981); Portner v. Portner, 186 N.J. Super. 

410, 416-418 (App. Div. 1982), rev'd 2!! other grounds, 93 ~ 

215 (1983). The federal rule, by piacing this prOVision in Rule 

804, conditions the use of such statements on the declarant· s 

unavailabili ty. 

This rule follows the federal formulation by excluding 

statements against "soctal interest." Tnat term is vague, and 

some declare-tions which are against social interest may also be 

against penal or other specified interest. See,~,~ 

~, 145 N.J. Super. 226, 232-233 (App. Div. 1976), certif. 

~, 73 ~ 67 (1977). 

This rule also rejects the :second 8entence of the federal 

analogue which requires corroborating circumstances indicating 

lnutlwuL'Lhlu\Hln nn Q cumJll.lulI CUL· Llln Qumlp,.llJIl or UlJ(~lnl'tlLlull. 

against penal interest by another person exculpating an accused. 

See Chambers v. Mississippi, 410 ~ 284, 299-302, 35 !-~ 2d 

297,	 311-313 (1973). 

(26) Judgments against persons entitled to indemnity. Rule 

803(c)(26) follows N.J. Evid. R. 63(21) almost verbatim. The 

reference in the rule to the Joint Tortfeasors Contribution Law 

is intended to incorporate the modifying provision of the 

Comparative Negligence Law, ~ 2A:15-5.3. While the rule 

does not so state In terms, it 1s clear that a judgment obtained 

by fraud is not admissible for the purposes stated by the rule. 

~ Scoglione v. St. PaUl-Mercury Indem. Co., 28 ~ 88 (1958). 

There is no federal analogue. 

!!!ll&..!Q! 

HEARSAY EXCEPTIONS: DECLARANT UNPVA1LABLE 

{a} Definition of unavailable. Except when the declarant's 

unavailability has been procured or wrongfully caused by the 

proponent ot declarant· s statement for the purpose of preventing 

doclo.canl from olLondlllY ur l08l1fylHlj, u duclarulIL i9 

"unavailable" as a witness if declarant: 

(1) is exempted by ruling of the court on the ground 

of privilege from testifying concerning the 

subject matter of the statement; or 

(2)	 persists in refusing to testify concerning the 

SUbject matter of the statement despite an order 

of the court to do so; or 

(3)	 testifies to a lack. of memory of thl:::! subject matter of 

the statement; or 

(4)	 is absent from the hearing because of death, 

physical or mental illness or infirmity, or other 

cause, and the proponent of the statement is 

unable by process or other reasonable means to 

procure the declarant· s attendance at trial, and, 

with respect to statements proffered under Rules 

804{b)(4) and (7), the proponent is unable, 

wi thout undue hardship or expense, to obtain 

declarant's deposition for use in lieu of 

testimony at trial; or 

(5)	 for the purpose of Rule 804{b) (8), 1s unable to 

give full and cogent testimony concerning the 

substance of the statement because of lack of 

memory or other cause, including disqualification 

as a witness pursuant to Rule 601. 

{b}	 Hearsay exceptions. Subject to Rule 807, the 

following are not excluded by the hearsay rule if 

the declarant is unavailable as a witness. 

(1)	 Testimony in prior proceedings. 

(A) Testimony given by a witness at a prior 

trial of the same or a different matter, or 

in a hearing or deposition taken in 

compliance with law in the course of the same 

or another proceeding, if the party against 

whom the testimony is now offered had an 

opportunity and similar motive in the prior 

trial, hearing or proceeding to develop the 

testimony by examination or cros&­

examination. 

(B) In a civil action or proceedirtg, and 

only when of fered by the defendant in d 

criminal action or proceeding, testimony 

given in a prior trial, hearing or deposition 

taken pursuant to law to which thn p"rly 

against whom the test.imony 1s now of fered was 

not a. party, if the party who offered the 

prior testimony or against whom it was 

offered had an opportunity to develop the 

testimony on examination or cross-examination 

and had an inlerest and motive lo do HO which 

is the same or similar to that of the party 

against whom it is now offered. 

Expert opinion testimony given in a prior 

trial, hearing, or deposition may be 

excluded, however, if the judge finds that 

there are expert.s of a like kind generally 

available wi thin a reasonable distance from 

the place in which the action is pending and 

the interests of justice 50 require. 

(2)	 Statement under belief of impending cJeath. 
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In a criminal proceeding, a statement made by 

a victim unavailable as a witness because of 

death 16 admissible if it was made 

voluntarily and in good faith and while the 

.ter of declarant was conscious of declarant I 5 

impending death. 

(3) [Statement against inlerest--Adopted as Rule 

r 80J(c) (25) J 

(4) Statement of personal or family hist..Q!:.y. 

A statement (A) concerning the declarant's 

own birth, adoption, marriage, divorce, 

legitimacy, ancestry, relationship by blood, 

adoption, or marriage, or other similar fact 

of personal or family history, even though 

declarant had no means of acquiring personal 

knowledge of the mat.ter stated; or (B) 

concerning the foregoing matters, and t.he 

death also, of another person, if the 

declarant was related to the other by blood, 

adoption, or marriage or was so intimately 

associated with the other's family as to be 

likely to have accurate information 

concerning the matters declared. 

(5) [Other EKceptions--not adopted] 

(6) Trustworthy statements by deceased declarants. 

In a civil proceeding, a statement made by a 

person unavailable as a witness because of 

death if the statement was made in good faith 

upon declarant's personal knowledge in 

ciccumstances indicating that. it is 

trustworthy. 

(7) Voters' statements. 

A statement by a voter concerning the voter's 

qualifications to vote or the fact or content 

of t.he voter' 5 vote. 

(8) Statements by a child concerning sexual actiVity. 

A statement made by a child of tender years 

concerning sexual activity involving the 

child if 

(A) after a hearing pursuant. to Rule 104 (a), 

the jUdge finds that 

(i) the statement was not the product 

of fabrication or suggestion, after 

considering the content of the statement in 

light of the child's youth and lack of 

knowledge and experience and the 

circumstances surrounding the statement, 

including when and to whom it was made, and 

the nature of any questions leading to it, 

and 

(ii) the statement is otherwise 

reliable; and 

(iii) the statement is corroborated by 

other reliable evidence of the occurrence of 

the sexual activity described 1n the 

statement; and 

(B) the child is produced for questioning on 

request of the person against whom the 

statement is used when the chIld has not 

LouLlClou l.l wlll\l.!l:JB aL Ule hear lng but 1s 

physically available. 

If a statement has been admitted under this rule the 

party against whom it was admitted may introduce other 

statements of the child on the same subject. 

COMMENT 

Rule 804 (a) - Oef in1 tion of "Unavailable" 

Rule 804{a) specifies the circumstances in which a declarant 

will be deemed "unavailable" dS a witness in order to satisfy 

this condition for admitting his prior statement 1n evidence 

under hearsay exceptions contained in Rule 804(b). In general, 

Rule 804(a) follows the provisions of the federal rule and 

incorporates some of the provisions of N.J. Evid. R. 62(6), which 

defines the terms "unavailable as a witness" for the purpose of 

t.:urltl!ll hUQ,['utly oxcuVL lUIlH. 

Paragraphs (1), (2) and (J) of Rule 804 (a) are identical to 

the federal rule. These provisions define unavailability to 

include (1) a declarant whose privilege not to testify has been 

upheld, (2) a declarant who refuses to testify despite a court 

order to do 50, and (3) a declarant who testifies that he cannot 

recall the subject of his prior statement. These circumstances 

were not expressly included in N.J. Evid. R. 62(6). The issue 

raised in State v. Wilson, 57 ~ 39, 47-48 (1970), that a 

declarant who can assert a privilege is not "unavailable" within 

the meaning of the hearsay exception for former testimony, will 

no longer present a problem under the expanded definition of 

"unavailable" contained in Rule 804(a). These new provisions are 

consistent with the principles underlying N.J. Evid. R. 62(6). 

The contents of paragraphs (4) and (5) of Fed. R. Evid. 

804 (a) have been combined in paragraph (a)( 4) of this rule. to 

which have been added principles embodied in N.J. Evid. R. 62(6) 

concerning the taking of a declarant's deposition with respect to 

only two Rule 804(b) exceptions, (b) (4) and (b) (7), applicable to 

statement.s of personal and family history and to voters' 

statements resp~ctively. But gee conunenL on Hule U04(b)(7). 

Paragraph (4) of this rule does not specifically enumerate 

all possible causes for t.he inability to compel the appearance of 

the person whose prior statement will be offered. The rule 

expressly includes death of the declarant as well e.s mental or 

physical illness or infirmity. These terms are found in the 

federal rule and the 1967 New Jersey rule as well as in !!.:. 4: 16­

1 (c), dealing with use of depositions. The court rule also 

includes the terms "age" and "imprisonment". The provision for 

"other cause" in paragraph (4) would include imprisonment 4S well 

as all other circumstances resulting in the inability to produce 

the declarant as a witness at trial. Absence from the 

jurisdiction may be another cause. It was expressly included in 

N.J. Evid. R. 62(6) and ~ 4:16-1(c). However, it was omitted 

~--_._..._._.. 
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frolll paragraph (4) because a person may be deemed available In 

certain circumstances despite absence from the jurisdiction if he 

or she Is within the control of the proponent of the hearsay 

stateraent. As to the sufficiency of efforts to procure the 

witness' attendance at trial, see generally Annotation, 

"Sufficiency of Efforts to Procure Missing Witness' Attendance to 

Justify Admission of his Former Testimony -- State Cases," 3 

~4th 87 (1981). 

Federal Rule 804(a) (5) requires the attempt to depose an 

absent declarant whose hearsay statement is proferred under 

804(b)(2) (statement under belief of impending death), (b)(3) 

(statement against interest) and (b){4) (statement of personal or 

f ..ily history). As noted above this rule requires an attempt to 

depose a declarant only with respect to statements of personal or 

fa_lly history and voters' statements offered under Rules 

804(b)(4) and (b)(7), respectively. This rule does not require 

An attempt to depose declarant in order to admit statements made 

under bellef of impending death because the New Jersey rule, 

unlike the federal rule, permits admission of such statements 

only if the declarant is dead. Rule 804(b)(2), following ~ 

~ 63(5). Nor does this rule require the depos1tion 

atteaapt for admission of statements against interest. Under New 

Jersey practice, the admissibility of declarations against 

interest i& not dependent on the unavailability of the declarant. 

Rule 803(c) (25), following ".J. Evid. R. 63( 10). ln addition, 

this rule, like the federal rule, does not require the deposition 

atteaapt with respect to prior testimony. There lR no rellnnn to 

dOpusu QI cJ,ocla.rculL who h08 previously testified subject to cross­

eJta8lination. 

The federal rule has no counterpart to Rule 804 (b) (7) (voter 

state_nts) . Since the validity of 4n election may depend upon 

the content of the statement, the better practice is to require 

the deposition atteapt, and this rule 80 provides. However, for 

Belf-evident reasons, the rule does not require deposition 

attempts for the two remaining "unavailability" exceptions, 

stat8lMtnte of deceased declarAnts and statements of children 

r8CJaZ:ding sexual abuse, Rules 804(b)(6) and (b)(8), respectively. 

Even where the deposition attem.pt is reqUired, the failure 

to have ID4da that attempt will not always preclude admissibility. 

The importance of the declarant I s statement to the proceeding, 

the expectation that he would ordinarily be available at trial, 

the extent of the hardship and expense 1n taking the deposition, 

and other factors, aay be considered in determining whether lJ. 

dec:larant's deposition i8 required. Note that the additional 

provision 1n N.J. Evict. R. 62(6), "and the probable importance of 

the [declarent's] testi.any is such as to jUHli(y the expense of 

taking such deposition" was omitted as elllbraced in the concept 

"without undue hardship or expense. II Of course, if 

unavailability is disputed, the trial judge will be required to 

detemlne the issue pursuant to Rule 104(a). There are many 

factors that can be considered, and Rule 804(a) establishes 

general principles to guide the discretion of the court. 

paragraph (5) was added to enlarge the definition of 

129N.• 
unavailability with respect to statements concerning sexual 

actiVity of a child of tender years, made admissible under Rule 

804(b)(8), in keeping with the principles of State v. D.R., 109 deal 1 

~ 348, 351-377 (1988). See N.J. Evid. R. 63 (33). There is earli 

no federal analogue. same 

RULE 804(bl - Hearsay Exceptions respe 

Introduction. Rule 804(b), like Fed. R. Evid. 804(b), the ~ 

provides certain hearsay exceptions if the declarant is 4:16­

unavailable as a witness. Under the 1967 New Jersey rules, the not u 

exceptions to the hearsay rule contained in N.J. Evid. R. 63 were 

not divided into categories according on the avaIlability of the part)' 

declarant as a witness. However, several exceptions were invol 

indiVidually conditioned on the declarant's unavailability, appl1 

namely, New Jersey Evidence Rules 63(3) (depositions and prior was 11 

testimony), 63(5) (dying deciarations). 63(23) and (H) teati 

(statements concerning one's own or another's family history), 

63(32) (statements of declarants who have died), 63(11} (voters' unava 

statements), and to some extent, 63(33) (statements by a child prase 

relating to a sexual offense). These New Jersey evidence rules proce 

are the antecedents of Rules 804(b)(i), (2), (4), (6), (7) and mati\! 

(8), respectively. There are no federal counterparts to Rules case. 

804(b)(6), (7), and (8). Fed. R. Evid. 804(b)(5), which contains 1988) 

a general exception for other trustworthy statements of exalbJ 

unavailable declarants, was not adopted. examJ 

Lik.e Rule 803, Rule 804(b) is phrased in the negative. It 804(1 

provides that certain statements are not excluded by the hearsay or mc 
rule if the declarant is unavailable as a witness. However, part; 

statements of unavailable witnesses otherwise admissible under easel 

Rule 804(b) may be excluded under another rule of evidence, for does 

example, in most instances when the statement is not based on the probo 

personal knowledge of the declarant or when the statement extel 

contains an opinion which the declarant' is not qualified to give. 

On the other hand, statements of unavailable witnesses may also 

be admitted under any of the other hearsay exceptions contalned 

in Rule a03(c). 

Note thdt the admissibility of all hearsay offered pursuant the 

to Rule 804 (b) 1s subject to the notice requirements contained in stri 

Rule 807. such 

AS a general caution, it must be noted that in criminal hls 

cases, "when a hearsay declarant is not present for cross­ cose 

examination at trial, the Confrontation Clause normally requires tho 

a showing that he is unavailable. II Ohio v. Roberts, 446 !!..:..§.:. 56, part 

66, 65 L. Ed. 2d 597, 608 (1980). Unavailabili ty in the the 

const! tutlonal sense requires proof that the prosecutor has made that 

a "good-faith effort" to produce the declarant at trial. 448 had. 

~ at 74, 65 ~ ~d at 613; Barber v. Page, 390 !:!.:...§.:. 719, By • 

724-724, 20 L. Ed. 2d 255, 260 (1968). When unavailabil1ty hae woul 

UOOIl eataul.1uheu, lhu ~ court s8itl: "Evon l.llan, l thoJ pric 

statement is admissible only if it bears adequate 'indicia of pre! 

reliability'. Reliability can be inferred without more in a case in 1 

where the evidence falls within e firmly rooted hearsay prot 

exception. In other Cilses, the evidence must be excluded, at prel 

least absent a showing of particularized guarantees of the 

trustworthiness." Roberts, supra, 448 ~ at 66, 65 ~ 2d 

at 608. 
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(1) Testimony 1n prior proceedings. Rule 804(b)(l), 

dealing with the admissibility of former testimony given at an 

earlier trial, hearing or proceeding or In a deposition in the 

same case or in another case, Is similar to the federal rule lind 

N.J. Evict. R. 63(3) In a number of respects, but differs 1n some 

respects from both rules. As for the use of depositions taken 1n 

the pending case, Bee generally !h. 4:16 and, In particular, ~ 

4t16-1(c) with respect to unavailable witnesses and absent but 

not unavailable .... itnesses. 

Rule 804 (b) (1) (A) applies to testimony offered against a 

party who was a party to an earlier trial, hearing or proceeding 

involving the same or a different _tter. Rule 804(b)(1)(B) 

applies to prior testimony which i8 offered against a party who 

was not a party to the prior action or proceeding 1n which the 

testimony wos given. 

Under Rule 804(b)( 1) (A), testimony of a declarant who is 

unavailable liS a witness is admissible against a party to the 

present civil or criminal case who was a party to the prior 

proceeding in which the testimony was given and had a similar 

motive and opportunity to develop the testimony as in the preSent 

case. See state v. Wooters, 228 N.J. Super. 171, 179 (App. Div. 

1988) • The term "develop the testimony by examination or cros8­

examination" is intended to include direct and redirect 

examination as well as cross-examination as in Fed. R. Evid. 

804(b)(1). In some cases a party may not have had an opportunity 

or motive to develop t.he testimony on the earlier occasion, 

particularly if the issues were dissimilar. EXaJDples in criminal 

cases include proceedings before a grand jury, where defendant 

does not have It right to appear and examine a witness, and in 

probable cause hearings where the Illotive to examine the wi tness 

extenslvely may be lacking or the opportunl ty curtailed. See 

State v. Moody, 169 N.J. Super. 177 (Law Div. 1978); but see 

State v. Ewinge, 154 N.J. Super. 472 (Law Div. 1917); lli 

California v. Green. 399 !!..&... 149. 26 L.Ed.2d 489 (1970). 

When testimony hAS been given in another proceeding 1n which 

the party against whom it is later offered was not a party, 

stricter rules apply. Rule 804(b)(1)(B). In criminal cases, 

such evidence cannot be admitted against a defendant because of 

his constitutional right to confront the declarant. In civil 

cases, or when offered by a defendant in a criminal proceeding, 

Lho {un"oc Louthlony lOoy LJO odmllLod undor t.hlH rUln nynInHl 4 

party who was not a party in the prior proceedlnq if a ,party in 

the prior proceeding hOld en interest 8ub8tantially similar to 

that of the party against Whom it i8 now being offered and also 

had. eo similar IIlOtive and an opportunity to develop the testimony. 

By virtue of this rule, testim.ony given in a prior proceeding 

would be admissible against 0. present party if a party in the 

prior proceeding wee a predeces80r in interest or privy of the 

present party or one with a COMon interest, prOVided the issues 

in both proceedings are such that the party in the prior 

proceeding had an interest substantially similar to that of the 

present party and had a similar motive and opportunity to develop 

the testimony on direct, crosB, or redirect examino.tion. 

•
 ..
 

Rule 804(b)(1J(B) is broader than a literal reading of its 

federal analogue with respect to testimony given in an earlier 

proceeding which is offered against a party who was not a party 

to that proceeding. Under the federal rule such former testimony 

i8 not admissible unless offered against a party w.hose 

"predecessor in interest .. was a party to the proceeding in which 

the testimony was given. Rule 804(b)(1)(B) would admit such 

testimony in a ciVil case or in a crIminal proceeding when 

offered by an accused if a party to the earlier proceeding had an 

interest slmilo.r to that of the party to the present proceeding 

against whom the testimony is offered and had a similar motive 

and an opportunity to develop the testimony. 

The term "predecessor in interest" has caused diffiCUlty in 

appiying Fed. R. Evid. 804(b)(1). Some federal courts have given 

it an expansive rea.ding compara.ble to the term "community of 

interest." .§.!!. Lloyd v. American Export Lines, Inc., 580 !..:.2d 

1179, 1184-1187 (3d Cir. 1978), cert. denied, 439 ~ 969 

(i978); Clay v. Johne-Mansvil1e Sa1ee Corp .. 722 L..2d 1289, 1293­

1295 (6th Cir. 1983), ~ denied, 467 ~ 1253 (1984); 

Carpenter y. Dizio, 506 ~ 1117, 1123-1124 (E.D.Pa. 1981), 

aff'd mem., 673 L..2d 1298 (3d Cir. 1981). This interpretation is 

akin to the intent of Rule 804(b)(1)(B). But!!!!!. cases cited in 

A.B.A. Section of LitIgation, F.merglng problC!.rn_~ U!,~_h)_..._ ~t.!~-.1·~~~ero-! 

Rules of Evidence 291 .!!. .!!!9..:.. (1983). 

Rule 804(b)(1) follows the substance of N.J. Evid. R. 

63(3} tal except that former deposition testimony under ".J. Evid. 

B.:. 63(3)(8.) was limited to ~ bene esse depoSitions "for use 8S 

testimony in the trial" as distinguished from depositions taken 

for discovery purposes only. Rule 804(b) (1) makes admissible 

lostldlony or an unQval1o.1JJ.o wllnotlo, inclulJll1y Q dldcoyory 

deposition as well as a ~ hene ~ deposition, if the other 

conditions of the rule are satisfied. The important safeguard is 

the inquiry into the motive, interest, and opportunity to examine 

the witness in the prior proceedings. For tactical reasons a 

party may not avail himself of the opportunity to fully examine 

or cross-examine a witness during 8. discovery deposition, 

preferring to retain an element of surprise for the actual trial. 

For this reason extra care should be taken in admittin9 

deposition testimony taken for discovery purposes whether or not 

the present party against whom the testimony 18 offered was a 

party to the prior proceeding. 

Rule 804 (b) (i) contaIns a limitation on the admissibility 

of expert testimony given in a prior trial not found in either 

its federal or state analogues. See Sacaw4 V. Polikoff, 150 ~ 

Super. 172, 177-179 (App. Div. 1917). 

(2) Statement under belief of impending death. Rule 

804(b)(2) incorporates N.J. Evid. R. 63(5) verbatim, but like the 

other rules respecting statements of unavailable witnesses, it 1a 

made subject to the notice requirements of Rule 807 by virtue of 

the preamble in Rule 804(b). 

Like its 1967 New Jersey Rule analogue, this rule is limited 

to criminal proceedings and covers all 8tatements made by a 

declarant voluntarily and in good faith while believing his death 

18 imminent, prOVided both that declarant Is unaVAilable because 

of his death and W4S a victim of the cri_e. The feder41 rule 

analogue, Rule 804(b)(2), 11Jllita admi.sible dying declarations to 



l
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statements concerning the cause or circumstances of declarant's 

perceived imminent death offered in all civil actions but 

restricts admission In criminal cases to prosecutions for 

homicide only. The New Jersey rule, applicable only to criminal 

actions, Is not, however, limited to homicide cases. While the 

New Jersey rule Is limited to criminal proceedings, any relevant 

statements made by a declarant who Is dead may be admitted under 

Rule 804(b)(6) in cIvil actions if "made In good faith upon his 

~'er50nal knowledge in circumstances indicating that it 15 

trustworthy." ThUS, dying declarations may be ddmltted in civil 

actions if these conditions are met. Note, 81180, that unlike the 

New Jersey rule, the federal rule applies if the declaration was 

made while declarant believed hiB death was imminent, even if the 

declarant survived but is otherwise unavailable 818 a witness. 

. A dying declaration may include Q conclusion or opinion, but 

before admitting such II statement the trial jUdge should 

dete.rmine in d preliminary hearing Whether the inferences and 

conclusions were drawn from facts known or observed by the 

declarant, and whether, considering all the circumstances, the 

statement can be received without undue prejudice to the 

defendant. State v. Hegel, 113 N.J. Super. 193 (App. Div. 1971), 

carLl!. ~, 5U ~ 596 (Bnl). 

(3) Statement against interest -- adopted a8 Rule 

803(c)(25). Fed. R. EVld. 804(b)(3), dealing wlth statement& 

against interest, was not adopted as part of Rule 804(b) becaus,," 

such statements are made admissible under Rule 803 (c) (25) 

regardless of declarant's availabilit.y. The inherent reliabilit.y 
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of such statements was deemed sufficient to justify their 

admission pven if the declarant is available as a witness. ~_~e 

Comment on Rule 63 (10), The 1963 Report at 169. For other 

convnent on .f~ R. Evid..... 804(b) (3), see Rule B03(c) (25). 

(4) Statement of personal or family history. Rule 

804(b)(4) follows Fed. R. Evid. 904(4) almost verbatim. Section 

A replaces ~~Evid. R. 63(23), and Section B l-"eplaces LJ.....:. 

~ 63(24) .... ith language changes only. !!.;.~..:~.:.. 63(25) 

(statements com;erning family history based all stat.ement of 

another declarant) has not been separately adopted as its 

substance Is comprehended by the formulation of Section A of this 

rule. However, this rUle, unlike N.J. Evid. R. 63(25), does not 

require the unavailability of both declarants and is subject to 

the notice requirements of Rule 807. 

(5) Other exceptions -- not adopted. !!!~R. Evid . 

004 (b) (5), which provides for unspecified "other exceptions," has 

not bean adopted. See Conunent of Rule 803 (c) (24) above 

explaining the failure to adopt a counterpart to ~ R. Evid. 

803(24) (other exceptions). 

(6) Trustworthy statements by deceased declarants. Rule 

804(b)(6) follows II.J. Evid. R. 63(32). WhIle It makes some 

language changes, it does not change the substance of the Ne.... 

Jersey rule. Thera is no direct federal rule analogue to this 

rule, but such evidence may be admitted under the residual 

exception provisions of Fed. R. Evid. 004(b)(5) if the conditions 

of that rule are satlsfied. The hearsay exception for dying 

declarations in civil proceedings, provided for by Fed. R. Evid. 

804(b)(2l, is encompassed by the broader terms of t.his rule. 

Note that this rule is expressly limited to civil 

proceedings. Ho....ever, statements of declarants who are dead may 

meet the requirements of other exceptions to the hearsay rule, 

such 8S Rules 803 (c) ( 1) (present sense impression) and 903 (c) (2) 

(excit.ed utt.erances) and may be admitted in criminal as well 

civil proceedings ..... ithout violating a. defendant.' 5 right of 

eou(ronlllli(}I1 110 Lo"CJ nil ndo<junl,.u lm!l~Jn (I( rollilllility 1IIImro 

in tho exception or are otherwise established. Ohio v. Roberts, 

supra, 448 ~ at 66, 65 L. Ed. 2d at 608. 

(7) Voters' statementS. Rule 804 (b)( 7) follows II. J. Ev ld. 

!!.:. 63(11) verbatim, to which were added the notice requiI'"ements 

of Rule 807, which were not included in the 1967 New Jersey rule. 

There is no federal r.ule analogue. This rule .is not inconsistent 

with ~J.S.A. 2A:84A-2S (N.J. Evict. R. 31) which accords a voter 

the privilege to refuse to disclose the tenor of his vot.e at a 

political election unless the jUdge finds that the vote was cast 

illegally. Clearly, the illegality of the vote must be 

determined before the hearsay statements provided for by this 

rule could be admitted. See N.J.S.A. 19:29-7, authori21ng a 

judge to compel a voter, found to be unqua1lfied, to disclose for 

whom he voted. See also In re Mallon, 232 N.J. Super. 249, 273 

(App. Div. 1989), certif. ~, 117 ~ 166 (1989), where the 

court encouraged the IIresourceful" procedure used by the trial 

jUdge and the at torneys in questioning unavailable voters by 

telephone conference. However, in a case where the illegal vote 

of a voter who is not available as a witness is critical to the 
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outcome of the election, a judge may require the parties to take 

the deposition of the voter, if reasonable in t.he light of all 

circumstances, pursuant to the requirements of Rule 804(a) (4). 

(8) ~entB b~hl1d concerning sexual 

804(b)(8), like N.J. Evid. R. 63(33), derives from 

announced In ~~, 109 ~ 348, J51-371 

there are significant differences between the two 

is no federal analogue. ~J. Ev!.!h.-B.:.. 63(33) was 

activity. Rule 

principles 

(1988), but 

rules, There 

adopted on June 

13, 1989, pursuant to authority of Joint Resolution No.4, 1989. 

~~ 2A:84A-38. 

The main differences between this rule and !!.:I~~ 

63(33) are discussed below. Unlike N.J. Ev_id. R~ 63(33), Rule 

804(b) (8) does not admit hearsay statements of declarants who can 

give full and cogent testimony at trial concerning the substance 

of the extra-judicial statement; but if the child is physically 

available, although unavailable as a witness /15 defined by Rule 

804(81), the child must be produced for questioning upon request 

of the party a.gainst whom the child' 5 statement has been 

admitted. In addition, this rule applies to civil and other 

actions and is not 11mi ted to cr iminal proceedings against a 

defendant charged with a sexual offense against the child. This 

rule applies to statements of children of tender age only, not 

all children under 12 years of age; and this rule expressly 

permits a party against whom the extra- judicial statements are 

admitted to introduce other relevant statements of the child. 

Availabilit.y of the Child. N.J. Evid. R. 63(33) does not 

exclude the child's hearsay statement if the child is able to 

competently testify as a witness at trial. This rule rejects 

that position. Most out-af-court statements admitted as hearsay 

exceptions are admitted despite the availability of the declarant 

because various circumstances are deemed to give the hearsay as 

much reliability as, or, in the case of business records, 

possibly more reliability than, the frail memory of a witness 

permits. As noted below, however, Btatement~ of sexual abuRe by 

a child of tender years may be reliable or may be the product of 

suggestion or even fantasy. For this redson, and also because of 

the dictates of the Confrontation Clause discussed in the 

introductory conunent on Rule 804(b), such statements ordinarily 

should not be admitted as substantive evidence in place of or In 

addition to the childls testimony if the child is available and 

able to testify fully and cogently about the subject matter 

contained in the proffered statements. 

Rule 804(b)(8), In conjunction with the unavailability 

def in1 tion in Rule 804 (a) (5), applies an "unavailability" 

condition t.hat 1s more broadly definQd than is customa1:y. This 

reqUirement Ls consistent. with the spirit and principles of Q..~ 

that the hearsay statement should be tldlllilleu whullovl!L' I..hu d111t.J 

is not able to give full and cogent testimony respecting the 

subject matter of the statement, not only because of 

unavailability in the usual sense or because of lack of 

testimonIal capacIty, but also because of fear, trauma, lack. of 

memory, or other cause. If the child does testify and has recall 

and articulation ability, the hearsay is not admlss ible under 

this rule, although it may come in under some other exception 

such 4S Rule 803(a}(2) (prior consistent statements) or 803(c)(3) 

(statements of sensation or physical condition) or otherwise. To 

some extent, fl child 1 S stat.ement complaining of sexua.l abuse may 

also be admissible under the fresh complaint doctrine. ~, 

~, State v. Tirone, 124 N.J. Super. 530 (App. Div. 1973), 

rev'd 2!!. ~ grounds, 64!!d..:. 222 (1914); State v. Ramos, 203 

N.J. 5uper. 197, 202-203 ILaw Div. 1985). 

This rule attempts to meet these special considerations by 

conditioning the substantive use of the child's statements on 

unavailability, testimonial incapacity, or other testimonial 

Inability. 

Age of child. Rule 804(b) (8) applies to children "of tender 

years." The intent was to use a phrase that focuses on young 

children but to 9ive a cou:r;t discretion to apply the rule for 

older children when the circumstances make its application 

appropriate. The phrase "of tender years" is one frequent.ly uzsed 

In the common law. Its most common use was in connection with 

the custom of giving custody of a child "of tender years" to its 

mother. See,~, Esposito v. Esposito, 41 ~ 143, 145 

(1963); Grove v. Grove, 21 N.J. 5uper. 447, 454 lApp. Div. 1952). 

However, the phrase is used in other contexts, such as In regard 

to children who may be competent to testify but of whom inquiry 

must be made before being sworn. See,~, Hare v. Pennell, 37 

~ 558, 565 lApp. Div. 1955); State v. Walton, 72 N.J. 5uper. 

527, 534 (Ct.y. Ct. 1962). In this latter context especially, the 

phrase seems appropriate for this rule as it refers to those 

children who cannot be held to an adult standard of testimony. 

Although many of the cases use "children of tender years" in 

referring to very young children, Seitz v. Seitz, 1 N.J. Super. 

234, 237, 240 lApp. Div. 1949) 16-year-old), there 19 a 

substantial range in the phrase. See Wo1narowicz v. Wo1narowlcz, 

48 N.J. Super. 349, 352-353 (eh. Div. 1958) (3,- 5-, and 7-year­

olds); State v. walton, supra, 72 N.J. Super. at 530, 534 (10­

year-old); Mayer v. Mayer, 150 N.J. Super. 556 (Ch. Div. 1977) 

(11- and 13-yeer-aids treated as borderline: "not of such tender 

years"). The fleXibility of the phrase Is more appropriate for 

use in t.hIs rule than a prestipulated 8ge. The focus of the rule 

on the child I 8 lack of knowledge and experience should assure 

that statements made by younger children are lDore frequently 

admi t ted than 8 tatements of older children. 

Proceedings in which Rule 804(bl!8) applies. N.J. Evid. R. 

63(33) is limited to statements relating_ to "s sexual offense 

undo.a: I..ho t:utJ,u of t:.l'll11innl ...!uHlll.:o ' .. In n criminul l'L"ucot.nHnq 

brought aqainst a defendant for the commission of Buch 

11offense ...• The rule does not apply to civil cases, although 

some civil cases involve proof of sexual actiVity with a child. 

Rule 804{b)(8) is not limited to criminal cases. N.J.5.A. 9:6­

8.46 allows the use of out-of-court statements alleging child 

abuse, but it applies only in certain child-protection 

proc'eedings. Taken literally, N.J. Evid. R. 63(33) would not 

apply in juvenile delinquency proceedings or in prosecutions 

related to, but not for, sexual offenses (~, prosecutions for 

burglary with intent to cORllllit sexual assault, under N.J .S.A. 

2C: 18-2, or murder while attempting to commit sexual assault, 
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under N.J.S.A. 2C:II-Ja(J». This limitation seems art.ificial. 

If evidence of this nature is trustworthy, there seems no reason 

not to admit it in all criminal Cases when it is material to t.he 

crime charged. !!! State v. D.R., supra, 109 !!d.:.. at 359-360. 

While this evidence may be the result of fabrication or 

suggestion in custody disputes, the same can be said for criminal 

casell all well. Thus, the hearsay exception in Rule 804(b)(8) 

applies to cIvil and juvenile delinquency proceedings as to all 

cri..1nal proceedings in Which the fact of sexual activity 

involving a child is relevant. 

Criteria for admissibility. Rule 804(b) (8) is more detailed 

than N.J. Ev1d. R. (63)(33). Because the rule embod1es a new 

exception to the hearsay rule, it is important to give 

considerable guidance In its application. .!!..=...!..:.. stat.es that this 

sort of statement by a child is very seldom the product of 

conscious lying. 109 ~ at 360. §.!!. also Skoler, "New Hearsay 

Exceptions for ill Child's Statement of Sexual AbUSQ," 18 d.:.. 

Marshall L. Rev., 1, 44-45 (1984) (hereafter Skoler). That does 

not mean that all such statements are reliable. Note, "A 

Comprehensive approach to Child Hearsay Statements in Sex Abuse 

Cases," 83 Colvm. L. Rev. 1745, 1751 (1983) (hereafter Colum. 

Note). The problem generally concerns statements that are the 

product of suggestion or fantasy, or occasionally the intentional 

falsehood or fabrication by persons other than the child. Colum. 

Note, supra, at 1751; and ~, "The Testimony of Child VictIms 

in Sex Abuse Prosecutions: Two Legislative Innovations," 98 

Harv. L. Rev. 806, 820 (1985) (hereafter Harvard Note). Th.. 

proposed rule focuses on th.ose problelRS. The content of the 

statement is to be judged against other factors. Colum. Note, 

supra, at 1761-62. Thus, it there are facts 1n the statement 

that could not hav.. been known by the ehild unless the ev..nt ln 

question had taken place, that would tend to rule out fantasy as 

the source of the statement and would supports its admission. 

Skoler, supra, at 44. But care must be used in deciding what 

• 1ght be within the child's knowledge and experience. Harvard 

Mote, supra, at 820. The stat....ent must also be judged against 

the clrcUIIStances 1n which it was made. The nature of the 

questioning that led to the statement may be important in 

determining whether the statement was really that of the child 

rather than the product of suggestion. Questioning either by the 

person to whoa the atatelltent was naade or by previous questioners 

of the child aaay produce a state.eot that is not. descriptive of 

the experience of the child, but rather what the child thinks 

adults wish to hear. The time of the statement is also 

important, inasmuch 8S a child's aellOry may fade with time, and 

ti_ may allow other factors to affeet the statement ~ For these 

reasons, special care should be taken in applying this rule. 

Other statellents. Rule 804(bl (8) allows the party against 

whom a hearsay atatement i8 admitted under this rule to use any 

other statementa of the child in his or her defense. This 

provlsion is not conta1ned in N.J. Ev1d. R. 63(33), although 

other statements may come in under that rule. This provision Is 

consistent with the holding in ~ that a person against who. 

federal, 
this kind of statement is used should be given the full 

residual 
opportunity to rebut 1t. 109!!..:..!!..:. at 369-371. Other statellents 

neither 
of the child should be admissible when profferec1 by the adverse 

intended 
party even though they do not meet all the standards of the rule 

applieab. 
for the same reason that the child t s testimony may be introduced 

3,13-3; • 
even though the child does not meet the ordinary criteria for 

and 4,23' 
..,1 tness competency. 

A statement wi thin the scope of an exception to Rule 802 

shall not be inadmissible on the ground that it includes a 
Exp 

statement made by another declarant which is of fered to prove the 

truth of its contents if the included statement itself meets the 
produced

requirements of an exception to Rule 802. 

IaOtlve, 
COMMENT 

w.s cont 
Rule 805 follows ".J. Evidw R. 66 almost verbatim. Fed. R. 

..tter, 
~ 805 expresses the Game principle in different language, 

eatablis 
prOViding that included hearsay is not excluded from an 

admissible hearsay a.tatament if both hearsay statements conform 

with an exception to the hearsay rule. 

Rul,RULE 806 

atat...n'ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT 

When a hearsay statement has been adJRitted in evidence, the other fo: 

credibility of the declarant may be attacked, and if attacked ruy expert 01 

be suppo.rted, by any evidence which would be admissible for those count.rp 

purposes if the declarent had testified as a witness. Evidence 

of a statement or other conduct by a declarant, inconsistent. with record 01 

the declarant's hearsay statement received in evidence, is and circi 

adlliss1ble although declarant had no opportunity to deny or 

explain it. If the party against whom a hearsay stat.ement has v. Matull 

been admitted calls the declarant AS a witness, that party is aelaisalb, 

entitled to examine the declarant on the statement as if under identify. 

crosB-examination • and cirCI 

caaplexi' 

Gnnlv"t"~ 

t.he axiSlRule 806 generally follows Fed. R. Evid. 806. Its first two 

respondlsentences replace N.J. Evid. R. 65 without substantial change. 

The last sentence of this rule, which i8 taken from the federal The 

rule, has no direct New Jersey analogue but was included here propoSed 

The 1963 

"relativl 

because it is consistent with current New Jersey practice. 

RULE 807 teet, an 

DISCRETION OF JUDGE TO EXCLUDE EVIDENCE UNDER CERTAIN EXCEPTIONS "relativi 
Except if offered by an accused in a criminal.proceedlng, 

records' 
when any statement is admissible by reason of Rules 803 (c) (8), followed 

803(c) (9), B03(c) (101, 803(c) (11), 8031e) (12), 803(e) (13), 1975), £! 

803(e)(14I, 803(c)(15), 803(e)(26) or 804(bl, the jUdge may 1n hospl' 

exclude it at the trial if it appears that the proponent' 8 (Cleary 

intention to offer the statement in evidence was not made known ordinary 

to the adverse party at such time as to provide that party with a and not 

fair opportunity to meet it. 1nterprel 

COMMENT 

Rule 807 follows N.J. Evid. R. 64 almost verbatim, with 

appropriate changes in the cross-reference.. There is no direct 
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federal analogue. Althougb notica provision. are included in t.he 

r.sidual .xc.ption rul.s, Fed. R. Evld. 803(24) and S04(b)(5), 
.ements 

neither of these rules has been adopted. Rule 807 Is not 
lverse 

lnt.anded to affect the notice require.ents In the Rules of Court 
Ie rule 

applicable to civil or crtainal cases. §!!..!!.:...9..:..,!.:.. 3:11-1; 
~oduced 

3.13-3; 4:10 to 4:25, particularly 4,17-7, 4:23-2(b)(2), 4.23-4 
for 

and 4.23-5(b), 

RULE SOS
 

EXPERT OPINION INCLUDED IN A
 

HEARSAY STATEMENT ADMISSIBLE UNDER AN EXCEPTION
 

Expert opinion which 18 included in an adJaisslble hearsay 
)ve the 

.tate.ent Bhall be excluded if the declarant haB not been 
~B the 

produced ..s a witn••• unle.8 the trial judge finda that the 

1:1'·t~U.III.nnC,ltI In\lulvml In nuaduL'll1Cj Llau ul,luJ.lJlI, Jlu~ludlllY tllu 

aotive, duty, and interest of the declarant., wh.ether lit.igation 

wee conte.plated by the declarant, the cOllpl.xlty of the 8ubj.ct 
.d, R, 

utter, and the likelihood of accuracy of the opinion, tend to 
Ie, 

eatablish its trustworthiness. 

lform RULE S08 

COMMENT 

Rul. 808 deal8 with the adlll1&8ibillty of extra-judIcial 

atate..nta of expert opinion included In bu&ine'8 reCord8 or 

I, t.he other fo~ ot adaiaalble hearsay wben the declarant of the 

~ed lIWIy expert opinion is not produced a8 .. witness. There is no express 

: those counterp.,rt in the federal or present New Jersey rules. However, 

It!tnce II.J. Evid, R. 63( 13) condItIons til. adllllsa10n of a bU81n.s. 

It wIth record on proof that the "sources of inforaation ll and "the _thad 

and circ....tanc.s of Its preparatIon w.ra such to justify It. 

.daL••ion." Relying on this language the Supr... Court 1n ~ 

has v. Matulewlcz, 101 !!d..:. 27, 30 (19S5), held that the 

1& _18s1b1l1ty of a St.te Pollc. ch_lst's laboratory report 

Ider Identifyin9 a subatAnce O. Mr1:JualUl "ould depend on tile "aethod. 

and circwutAncea U involved in preparing the report, such as the 

co-plexit.y or rou.tine nature of the procedures used. in ..king the 

on"ly"lfI, thq ct~qrA" of nhlf'r.l.lvJty nnd "uhl"c'lvlly luvHlvtoll, 

'st two	 the ex1stence of I10tive for untrustworthiness, and the 

rB8ponslbil1ty of the d.clarant to be accurate and rellabl••Ige. 

The Matulawlcz holdlnq is con.ist.nt with the cOlDent on 

~t'e	 proposed rul. 63( 13) contaIned In The 1963 Report at 185-lS6. 

Tile 1963 R.port cont_plated that oplnlon8 derived fr<llll a 

IIr elatively well-e.tablished" teat, 8uch a8 a "blood-grouplnCj 

te.t, an alcoholislD teat, or the taking of an x-ray," And other 

leral 

"1'IOIIS "relatively slllple" dlaqn08t1c te8t. contslned in hospltel 
nq, 

recorda would be adJa1tted 1n eVidence. This approach Ilaa been 
B), followed. State v. MartorellI, 136 II.J. Super. 449 (App. Diy. 

1975), certlf. ~, 69 ~ 445 (1976) (blood alcohol report 

in hospital record). !!!.!.!.!2 MCCoraick on Evidence 5313 at 732 

(Cl.ary ~d ed. 1972), 5313 at 73~' "Th. admis81bl1lty of 

nown ordInary diaqn08t1c flndlng8 cU8tOll8rlly based on objectIve data 

"ith a and not usually presenting acre than average difficulty of 

l1\t.rpr.tat1on i8 usually conceded," but "dlaqnost1c opinion8 

wnlch on their face are speculative ore reasonobly excluded~II 

However, "under the Uniform. Act, it would not be unreasonable 

to permit introduction of the record only if the declorant were 

produced for cross-examinat.ion," in t.hose "borderline CAses" at: 

records with opinions "involving difficulty of interpretation," 

although "most courts favor admissibility." Ibid. ~ also 

State In Interest of J,H" 244 N,J. Super. 207 (App, Dlv. 1990), 

holding that, to satisfy the confrontation clause requirement of 

particularized trustworthiness, a laboratory drug analysis 

certificate offered in evidence pursuant to N.J.S.A. 2C:3$-19 

must satisfy the Matulewicz criteria. 

In dealing with the admissibility of diagnoses found in 

hospital records before adoption of Fed. R. Ev1d. e03(6~, federal 

cuurl.t:I loonuud loo GUldil onLrios relaLJ.nq Lo VhyuicuJ. com.IJ.Llullti 

and diagnoses as t.o which competent physicians would not differ 

and t.o exclude opinions based on conjecture or on an evaluation 

of subjective factors, such as psychiatric d1agnoses. 4 J. 

Weln8teln & M. Berger, Weinstein'. Evidence, 11803(6)[06), 803-199 

to 200 (1990), F.deral Rule 803(6) ....k•• opinlon8 and dlaqnose8 

contained in business records admissible without distinction but 

subject to exclusIon by the t.rIal jUdge where indicia of 

tru8tworthines8 are lacking. 1.!!.:... at 803-200 to 201. If the 

uxptJL"L can lw procJuctHJ~ lhu lrlal JUdy.. may rOljul.r:e hl... Lo 

testify "to ensure trustworthiness through cro8s-exa.oination," 

particularly when the issue 1s crucial and competent experts 

could dl.agr.e. ~ 

The formulation of Rule 808 1s intended to include in 

general teru all of the specific criteria discussed in 

Matulewicz. 

ARTICLE IX, AUTHENTICATION AND IDENTIFICATION 

RUL& 901 

REQUIREMENT OF AUTHENTICATION OR IDENTIFICATION 

The req",ire.aent of authentication or identifiCAtion 8. iJ. 

conditIon precedent to adRi8sib11ity ie satisfied by evidence 

sufficient to support a finding that. the matter ia whAt its 

1I",punnlll. t;lnIDln. 

COMMENT 

Rul. 901 generollly follow. Fed. R. Evld. 901 and replac•• 

N,J, Evld, R, 67. The federal rule Include8 ten exa_pl.8 of 

authentication. These examples were not adopted because they are 

not exclusive nor is the proof set out in thea necessarily 

sufficient in all cases. Rule 901 does not include the provision 

" or by any other means provided by law" found in the New Jersey 

rule analogue, N.J. E'vid. R. 67. That proviaion refers primarily 

to statutes Which provide for authentication of various 

documents, such as recorded deeds or other instruments, and lor 

their adaiBsian in evidence. §!!.,~,~ 2A:82-17 and 

18. The federal rUle, which is followed. by th18 rule .. does not 

preclude proof of authenticity belnq furnIshed by operation of 

law; In fact, the Illustration In Fed. R. Evld, 901(b)(IO) 

expressly include" "authentication or identification" by any 

..thod provided by Act of Congress or Supreae Court rule. Rule 

902(h). (i), and (j) provIde that evIdence of authenticity 18 

Batisfied by acknowledgment certificates on docU88nt8 executed .8 

lrect 

...	 ~ 
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provided by law, commercial paper and signatures thereon as 

provided by applicable law, and documents, signatures and the 

like as declared by state or federal law. 

~ 

SELF-AUTHENTICATION 

Extrinsic evidence of authenticity as a condition precedent 

to admillsibllity 18 not required with respect. to the followln9~ 

(a) New Jersey public documents. A document. purporting to 

bear a signature affixed In an official capacity by an officer or 

employee of the state of New Jersey or of a poll tical 

subdivision, department, office, or aqency thereof. 

(b) Other domestic public documents. A document (I) 

bearing a seal purporting to be that of the United States, or of 

any state, district, comnaonwealth, territory, or possession 

thereof, or of &. political subdivision, department, ottice, or 

agency thereof, and a signature purporting to be an attestation 

or execution, or (2) purporting to bear a. sigllature affixed in an 

official capacity by an officer or em.ployee of such an entity, 
I 

having no seal, if a public officer having a seal and having 

official duties in the district or political subdivision of the 

officer or employee certifies under seal that the signer had the 

official capacity and that the signature is genuine. 

(c) Foreign public documents. A document purporting to be 

ex.ecuted or attested in an oCCicial capacity by a person 

authorized by the laws of a foreign country to make the execution 

or attestation, provided that either an apostille is affixed to 

the document certifying itD genuinenes5 pursuant to international 

a.greement to which the United States is a party or the document 

Is accompanied by a final certification as to the genUineness of 

the signature and official position tl) of the executing or 

attesting person, or (2) of any foreign officia.l whoDe 

certificate of genuineness of signatul:'e and official position 

z:elo.tee to the execution or attestation or is in ill chain of 

certiCicat8s at glmuinenes8 of signature and official POSition 

relating to the execution or attestation. A final certification 

aay be mado by a secretary of embassy or legation, consul 

general, consul, vice consul, or consular agent of the United 

States, or a diplomatic or consular official of the foreign 

country iIlssigned or accredited to the United States. If 

rsasonable opportunity has been given to all parties to 

investigate the authenticity and accuracy of official documents .. 

the court DUly, for good cause shown, order that they be treated 

a8 presumptively Authentic without final certification or permit 

,them to be evidenced by an attested 8ummary with or without final 

certification. 

(d) Certified copies of public records. A copy of an 

official record or report or enLry therein, or of a document 

authorized by law to be recorded or filed and actually recorded 

or filed in a public office, including data compilations in any 

fOrUl, certified as correct by the custodian or other person 

authorized to make the certification, by certificate complying 

with paragraph (a). (b). or (c) of this rule or complying with 

'j 

any law or rule of court. 

(e) Official publications. Books, pamphlets, or other 

publications purporting to be issued by public authority. 

t f1 Newspapers and periodicals. Printed materials 

purporting to be newspapers or periodicals. 

(9) Trade inscriptions and the like. Inscriptions, signs, 

tags, or la.bels purporting to have been a.ffixed in the course of 

business and indicating ownership, control, or origin. 

(h) Acknowledged documents. Documents accompanied by a 

certificate of acknowledgment executed in the manner provided by 

law by a notary public or other officer authorized by law to take 

acknowledgments. 

(i) Commercial paper and related documents. Conunercial 

paper, signatures thereon, and documents relating thereto to the 

extant provided by applicable cOAURerci';'l law. 

(j) Presumption under statute. Any Bignature~ document~ or 

othcu; IIAttel:' declared by atate or federal law La be pnummptively 

or prima facie genuine or authentic. 

pq Certificate of lack of record. A writing asserting the 

absence of an official record authenticated in the manner 

prescribed for publ ic documents 1n paragraph (a), (b), or (c) of 

this rule. 

COMMENT 

Rilles 902(a) end (b) generally follow Fed. R. Evid. 902(1) 

Gnd (2) and replace N.J. Evid. R. 68P). ThesQ rules retain the 

distinction in ".J. Evid. R. 68( 1) between New Jersey public 

docuQlents and out-of-state public documents. Rule 902(a), which 

covers New Jersey documents, contains the former New Jersey 

provision that no seal be reqUired. Rule 902(b), which covers 

out-of-st.ate documents, does require a seal. The seal 

requirement for out-of-Btat.e documents 1s c;;onsistent with both 

the federal rule and the New Jersey analogue. Rule 902(b) is 

substanthlly the seIDe "s Fed, R. Evid. 902( 1) and (2). 

Rule 902(c) followa Fed. R. Evid. 902(3) and replaces !!.± 

Bvid. R. 68(3}. The only change from thQ fQderal rUle is for the 

purpose of conforming this rule with the Hague Convention on 

Authentication of Foreign Documents. That convention allows 

authentication by apostille as 4n o.lternative to final 

certification by 0. consular official. 

Rule 902(d) is substantially the same ss Fed. R. Ev1d. 

902(4) and is consistent with present New Jersey practice as 

generally expressed by N.J. Evid. R. 68. 

Rule 902(e) follows Fed. R. Evid. 902(5) verbatim and makes 

no change in the substance of N.J. Evid. R. 68(1) which it 

replaces. 

Rules 902(f) and ('I) follow verbatim Fed. R. Evid. 902(6) 

and (7), respectively. There are no specific 1967 New Jersey 

rule analogues. 

Ruies 902(h), (i), and (j) generally follow Fed. R. Evid. 

902(0) (9)~ anu (10). ,tho oniy chanyo macJu 1n Lhu 10cJUCll! L'u1u 

is the SUbstitution of the phrase "applicable conuuerclal law" for 

"general commercial law" in Fed. R. Evid. 902(9). ThiS 

substitution is intended to make it clear that the law referred 

to is the law applicable to the specific document in question. 

129 N.J.L. 
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There are no express 1967 New Jersey rule analogues, but these 

sections would be covered by the provision in N.J. Evict. R. 67 

for authentication "by any other means provided by law." See 

Comment to RUle 901 above. 

Rule 902(Jt) follows N.J. Evld. R. 69. There Is no specific 

federal analogue although the content of this rule is consistent 

with Fed. R. Evid. 902(4). See Rule 803(e) (10). 

N.J. Evid. R. 68(4), providing pri.... facie indicia of 

genulneneea, wall not Adopted since its Bubstdnce 18 comprehended 

by the concept of self-authentication under this rule. Despite 

authentication under this rule, the genuinenQss of a doeulI\ont. May 

always be challengQd. 

RULE 903 

TESTIMONY OF SUBSCRIBING WITNESS UNNECESSARY 

The teatlmony of a subscribing witness is not necessary to 

authenticate II writing unless required by thg law of t.he 

jurisdiction whose law governs th9 validit.y of t.he wl:'itlng. 

COMMENT
 

Rule 903 follows Fed. R. Evid. 903 almost ""rbaUm. It
 

replace. N.J. Evid. R. 71 without any change in .ub.tance.
 

ARTICLE X. CONTENTS OF WRITINGS ANO PHOTOGRAPHS 

RULE 1001 

DEFINITIONS 

For purposQs of this article the following definitlono are 

applicable: 

(8) Writings. "Writ.ing8," which include recordings, a.r@
 

defined in Rule 80l(e).
 

(b) Photographs. "Photographs" include still photographs, 

X-ray films, video tapes, motion pictures and Similar forms of
 

reproduced likenesses.
 

(c) Original. An "or1g1no.l" of a writing is the writing 

itself or any counterpart intended by the person or persons 

executing or i68uing it to have the same effect. An "original" 

of a. photograph includes the negative or any print therefrom. If 

data are stored by Ia.eans of a computer or similar device, any 

printout or other output readable by siqht, shown to reflect the 

data Accurately, is an "original. " 

(d) Duplicate. A "duplicate lt is II counterpart produced by 

the same impression as the original, or frOI1l the same matrix, or 

by means of photography, including enlargements and reductions, 

or by mechanical or electronic re-recording, or by chemical 

reproduction, or by other equivalent technique which accurately 

reproduces the ori9'lnal. 

COMMENT 

Rule 1001 generally follOWS Fed. R. Evid. 1001. The only 

New Jersey rule analogue, N.J. Evid. R. 1(13), which i8 replaced 

by Rule 801(e), contained II definition of writlngs and included 

in that definition reproductions of information and data which i8 

recorded. 

Rule 1001(a) merely incorporates the definition of writIngs 

in Rule 801(e). Tho.t definition was expanded expressly to 

include recordinga. 

Rule lOOl(b) qenera.lly follows Fed. R. Evict. 1001(2) but 

Ql.hJu Lho phrauo "uud slmilar lorms of reproduct:!d llJu~ne8ses" in 

an attempt to include and anticipate technological developments. 

Rule 1001(c) generally follows Fed. R. Evid. 1001(3), but it 

omits the word "recording ll since Rule 1001(a) includes recordings 

within the definition of a writing. For the same reason the word 

"recording" has been omitted from Rules 1002, 1004, 1006, 1007, 

and 1008. 

Rule 10011d) fOllow. Fed. R. Evid. 1001(4) almo.t verbatim. 

Thero is no 1967 New Jeraey rule analogue. Rule 1003 provides 

for the admiadbility of a duplicate a. the equiva10nt of the 

originAl, subject to exceptions containod in that rule. 

RULE 1002 

REQUIREMENT OF ORIGINAL 

To prove the content of a writing or photograph, the 

originAl writing or photograph 1s required excopt aa otherwiso 

provided 1n these rUles or oy st.at.uto. 

COMMENT 

Rule 1002 fOllOW. Fed. R. Evid. 1002. It 18 conBiatent wlth 

the preference for the original of a writing expressed by !!.:..:!.:. 

Evid. R. 70. However, the use of duplicates as authorized by 

Rule 1002 significantly diminishes the proference previously 

accorded originals under New Jersey law. 

RULE 1003 

ADMISSIBILITY OF DUPLICATES 

A duplicate as defined by Rule 1001(d) i. admissible to the 

lIame axtent as an original unlesS (a) a genuine question is 

raI...d a. to tlle autllenticity of tlle original, or (b) in th.. 

circuIRstances it would be unfair to admit the duplicate in lieu 

of the original. 

~ 

RUle 1003 follows Fed. R. Evid. 1003 almost verbatim. The 

concept. of admitting a duplicate, defined by Rule l001(d) as t.he 

equivalent of an original, Is new to New Jersoy practice. Rule 

1003 provides that a duplicate is generally the equivalent of the 

original of a document for purposes of adaissibili ty, subject to 

exceptions provided for in the rule. By contrast, ".J. Evid. R. 

70 provides generally that no writing other than the "original 

writing itself is admissible ll unless certaIn· conditIons are lIet, 

such as proof that the original 18 lost or cannot reasonably be 

procured. 

RULE 1004 

ADMISSIBILITY OF OTHER EVIDENCE OF CONTENTS 

The original is not required and other evidence of the 

contentB of a wrlting or photograph is adJDiBBlble if; 

(a) Originals lost or destroyed. All orlqinals are lost or 

have been destroyed, unles8 the proponent lost or destroyed the. 

1n bad fAith; or 

(b) Original not obtainable. No original can be obtained 

by any availsbl.. judicial proc.... or proc..dure or by oth..r
 

available means; or
 

(c) Original in possession of opponent. At eo ti_ when an 

original waB under the control of the party against whom offered, 
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that party waa put on notice by the pleadings or otherwise that 

t.he contents would be a subject of proof at the hearing, and that 

party does not produce the original at the hearing; or 

(d) Collateral matters. The writing or photograph is not 

closely related to lIS. controlling issue and 1t would not be 

eXpedient to require its production. 

COMMENT 

Rule 1004 replaces N.J. Evid. R. 70(1)(a), (b),' (c), and (d) 

without substantive change and follows Fed. R. Evid. 1004 almost 

verbatim. 

Paragraphs (a) and (c) are identical to Fed. R. Evid. 

1004(1) and (3), respectively. 

The only change which paragraph (b) of this rule Plekes in 

Fed. R. Evid. 1004(2) 1& the retention of the prOVision contained 

in N .. J. tVld. R. 70(1)(b) which makes clear that an orIgInal I. 

not unavailable if a party can obtain it by athur reasonable 

_ans In addition to Judlcial process or procedure. 

The only change which paragraph (d) of this rule _kes in 

Ped. R. Evid. 1004(4) is the addition of the final clause. taken 

froa N.J. Evid. R. 70(1)(d), which requires the use of an 

original even for collateral matters un1e•• 1t is not expedient 

to produce 1t. 

This rule differs from N.J. Evid. R. 70 by eli~lnAtln9 the 

order of preference for secondary evidence provided for by ~ 

EVid. R. 70(2). That r ..le placed "oral testimony of the content 

of the writing" After 411 Ilconvenlently available written 

secondary ev idence ... 

RULE 1005 

PUBLIC RECORDS 

'J.'hu cuuLuuLa ur au uLll\..:lal £ucunJ UJ: uf d WL"lllIHJ 

authoriZed to be rscordsd or flIed and actually recorded or 

flllld~ if otherwls8 IIdmisSiblA, may bo provad by II copy, 

certified •• correct In accordance with Rulo 902, or t.est.ified to 

bII correct by II witnoBB who has coapared it with the or1ginAl. 

If a copy which complies with the foregoing cannot be obtained by 

the exercise of rea80nable diligence, other evidence of the 

contents may be admitted. 

COMMENT
 

Rule 1005 follows Ped. R. Evid. 1005 alaoet verbatim and
 

replaces N.J. Evid. R. 70( l)(e) without aubstantlal change in
 

current New Jersey practIce. 

RULE 1006
 

SUMMARIES
 

The contents of voluminous writings or photographs which 

cannot conveniently be exaained in court May be presented by a 

qualified witness in the for- of a chart, SUllllllary, or 

calculation. The originals, or duplicates, shall be IIl4de 

available for eXlIJIIinatlon or copying, or both, by other parties 

at a reasonable ti_ and place. The jUdge Ol4y order that they be 

n1'"oduced in court. 

COMMENT 

Rule 1006 generally follows Fed. R. Evid. 1006 and replaces 

N.J. Evid. R. 70(1)(g). The one change which thIs rule Plakes in 

the 1967 New Jersey rule analogue is the eliminstion of the 

general reqUirement that the writinga be produced in court. 

Adopting the principles of the federal rules, this rule reqUires 

that the original or duplicates be IUde available to the ot.her 

parties at a reasonable time and place. However, the judge uy 

order their production in court~ 

This rule retains the requirement of N.J. Evid. R. 70(1)(g) 

that the s .......ry be presented by a witness qualified to testify 

as to its contents. This provision ia not contained In the 

federal rule. 

RULE 1007
 

TESTIMONY OR WRITTEN ADMISSION OF PARTY
 

The contents of writings or photographs may be proved by the 

testimony or depoSition of the party against whOll olfered or by 

that party'. written admi8sion, without accountin9 for the 

nonproduction of the original. 

COMMENT 

Rule 1007 follows Fed. R. Evid. 1007 almost verbatIm and 

replaces N.J. Evld. R. 70(1)(h) with no change In substance. 

RULE 1008
 

FUNCTIONS OP JUDeE AND JURY
 

Ordinarily the j ..dge shall deteraine the ...fficiency of
 

proof of a condition for the acmission of evIdence of the 

contents of a writing or photograph other than the orllJinal In 

Accordance wIth Rule 104, However, whon a party ral.os an i ••ue 

as to (a) whether the aS80rted writlng or photograph evar 

existed, or (b) whether another writing or photograph prod.."ed at 

tha triGl Iv tho orIgInal, or (e) what-her t.he ev1dentotJ correctly 

reflectB the content of the orlqlnol writing or photograph, the 

1s8ue ahall be dete~lned by the trier of fact aa in the ca.e ot 

other i.sues of fact. 

COMMENT 

Rule 1008 Collow. Fed. R. Evid. 1008 with language change. 

only and replaces N.J. Evid. R. 70(3) without change in 

8ubst.snce. 

ARTICLE XI. MISCELLANEOUS RULES
 

RULE 1101
 

APPLICABILITY OP RULES
 

(NOT ADOPTED I
 

COMMENT
 

Fed. R. Ev1d. 110i was not adopted since the proviaions
 

relating to the applicability of the•• rul•• of evidence, 

including privileges, are covered by Rule 101. 

129 N.J.L 
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amend!l 
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1(1) 

1(2) 

i(3) 

1 (4) 

1(5) 

1(6) 

1( 7) 

i (8) 

1( 9) 

1(10) 

i( ll) 

1( 12) 

l(lJ) 

1( 14) 

2(1) 

2(2) 

2(3) 

2( 4) 

2(4) 
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replaces 

aakes in 

the 

urt. 

requirea 

other 

~ge aay 

70(1)(11) 

testify 

the 

RULE 1102 RULE 1103 

AMENDMENT OF RULES TITLE 

[NOT ADOPTED] The title of these rules is the New Jersey Rules of Evidence 

and they ....y be cited as ~ 

COMMENT 

Fed. R. Evld. 1102, which deals with the procedure for ~ 

a.ending the Vederal Rules of EVidenee, was not adopted. Rule 1103 is based on Fed. R. EVid. 1103 with the addition 

Amenclment of tho 1:'",,108 of evidence lD governed by New Jersey law. of an approved citation form. There is no 1967 New Jersey rule 

See, ~, N.J.S.A. 2A,B4A-)J et. ~ analogue. 

TABLI OF DISPOSITIONS Table of D18po81tlone (eent.) 
d by the 

lor by 

,a IPresent N.J. 

1 (1) 

Rule proposed N.J. Rul@ 
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on Rule 
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4 

Rule Proposed N.J. 

403 

Rule 

1(2 ) 401 
5 102 
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6 105 

101(b) • 7(a) 601 

and 
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l( 4) 

I 1(5 ) 

1(6 ) 

101(b) (1) 

101(b) (2) 

Delated. See Comment on Rule 

7(b) 

71c) 

Deieted. 
402. 

601 

See Co.aent on Rule 

10l(b) . 71d) Deleted. See COIIIDent on Rule 

1 (7) DQIQtod. SQQ Commgnt on Rule 
402. 

iOl(b) . 7(0) Deleted. S8e Ca-msnt on Rule 

• of • il 8) Deieted • 
101(b) • 

See Comment on Rule 
402. 

1( 9) Deleted. See Comment on Rule 
7 (f) 402 
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In iSBU. I 
1(10) 

101(b) • 

Deleted. See Co..ent on Rule 

B(l) 

B( 1) 

( f 1rat sent.ence) 

(second sentence) 

104(0) 

101(a)(2)(E). 104(a) 

101(b) • 
8(1) (third sentence) 104(0) 
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'rrectIy 

'h, the 

Cdse of I
1(11) 

1(12) 

1(13) 

Deleted. 
101 (b) . 

DelAted. 
101(b) • 

1001 

See 

See 

COllUDQnt 

Comment 

on 

on 

Rule 

Rule 

8(1) 

8<J) 

B(3) 

9(1) 

(fourth aentenee) 104(e) 

104(b) 

104(c) 

20l(a) (b) 

1(14) 1001 
9<J) 20l(0)(b) 

2(1) 101(8)( 1) 9(3) 20l(c) (d) (e) 

2(2) 101(a)(2) (first sentence) and 
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2(3) 

101(a) (2) (A) 

101(a) (3) 
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2(4) (sacond sentence) no analogue 201. 

101(0)(4) 10(4) Deleted. 
201. 
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Table of Dispositions (cant.) 

Present N.J. Rule proposed N. J. Rule 

44 (not adopted) 

45 (not adopted) 

46 405(a) 

"J 4U4(u)(1), 40:J 

48 404 (a) 

49 406(a) 

50 406(b) 

51 407 

52 (I) 408 

52(2) 410 

53 40B 

54 411 

55 404{b) 

56 (1) 701 

56(2) (first sentence) 702 

56(2) (second .. third sentences) 703 

56(3) 704 

57 705 

58 705 

on Rule • I • 59 (not adopted) 

bO (not adopted) 

6 I (not adopted) 

62 (1) BOI (a) 

62 (2) B01(b) 
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Present N.J. Rule Proposed N. J. Rule 

62(3) 801 (1) 
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Comment 
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Rule 801. 
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62(5) B01(d) 

62(6) B04(a) 
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63(1)(b) B03(e)(5) 
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63(4) (a) 803(e) (I) 
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63( 5) B04(b)(2) 
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63(7 ) 
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63(9)(a) 

63(9)(b) 

B03(b)(I) 

UOl(~) (I) 

803(b)(4) 

803(b) (5) 

" (.I) 

63(10) 803(c)(25) 

63( 11) 

63(12)(a) 
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Table of Dispositions (cont.) Table of Dispositions (cont.) 

Prellent N.J. Rule Proposed N.J. Rule Present N. J. Rule Proposed N.J. Rule 

63(14) 803(c)(7) 66 805 

6J( 15) 803(c) (8) 67 901 

63( 16) 803(c)(9) 6B( 1) 902(a) (b) (e) 

63( 17), 803(c)(10) 68(2) 902(b) 

63(18) 803(c)(12) 68(3) 902(c) 

63 (19) 803(c)(14) 68(4) Deleted. See CODUllent on Rule 
902. 

63(20) 803(C) (22) 
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63(21) 803(c)( 26) 
70(1) (Introductory Clauae) 1002 

63(22) (not adopted) 
70(1)(a) 1004(a) 

63(23 ) 804 (b) (4) 
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63(28) 803(c) (21) 
70(1)(h) 1007 

63(29) 803(C) (15) 
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1004. 
See COllUllant on Rule 

63(30) 803(c) (17) 70(3) 1008 

63(31) (not adopted) See Rule 803 (c)( 1B) 71 903 

63(32) 804(b)(6) 72 (not adopted) 

63(33) 804(b) (8) 

64 807 

65 806 
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EASY RESEARCH using 

NrUt 3Jrrary tCuUt 3JOttrual
 
Three ways to assure easy and complete access to the articles and case 

digests in past issu~s of the New Jersey Law Journal: 

1. BOUND VOLUMES
 
Bound Volume 128 (May-Aug. 1991) com­

plete with four-month index will be ready for
 
shipment in late October ... $115.00 each.
 
Prior volumes also available 

2. BINDERS 
Store your copies of the New Jersey Law 
Journal in our handsome hard cover binders. 
Easy insertion. Stands upright on shelf. Holds 
approximately four months ... $62.50 each. 

3. MICROFILM AND MICROFICHE
 
Volume 128 (May-Aug. 1991), complete with four-month index, will be ready for ship­

ment in late October ... $95.00 each.
 

TO order a bound volume, binder, microfilm or microfiche, simply mail your check or 
purchase order to Valerie Lacey at the address below, or for Information call her at 

(201) 642-0075. 

ORDER FORM 
NAME _ 
FIRM _ 
ADDRESS _ 

PHONE _ 

o Check enclosed o Charge to: 0 MasterCard 0 Visa o American Express 
Card # Exp. Date Signature 

Bound Volumes QUANTITY PRICE/EACH 
Volume 128 $115.00 
Past Volume # _ 

Binders $62.50 
Microfilm Volume 128 $95.00 
Microfiche Volume 128 $95.00 

TOTAL $ _ 
All orders must be prepaid. Prices include shipping and sales tax (where applicable). Please mail coupon with payment to: 

Valerie Lacey
 
New Jersey Law Journal
 

P.O. Box 20081
 
Newark, NJ 07101·6081
 

If you are not completely satisfied. sImply return the Item to uS lor a full refund. 

~ 
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N.rm 3J.rrn.ry tGaUl 3Jnumal
 

BOUND VOLUME
 

*Permanent storage.
*Quick &easy reference.*Amust to complete your law library.
*6 months of issues plus an index. 

Our newest volume (#128) covering May through 
August 1991 will be ready for shipment soon. 

To order this new bound volume, simply mail your check, or purchase 
order for $115.00 (price includes shipping). 

Please mail your check to: 

N.rUl JJprnp!J ilium JJll1trl1ul 
Attn: Valerie Lacey 
P.O. Box 20081 
Newark, NJ 07101-6081 

If you are not completely satisfied with your bound volume, simply return it to us for a full refund. 




