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N otiae o1 Appeal 

Essex County Circuit Court 
FEIST & FEIST, a corporation of 

the State of New Jersey, 

Plaintiff) 
vs. 

BLOOMFIELD BANK & TRUST COM-

PANY, a corporation of New 
Jersey having its principal 
office in Bloomfield, Essex 
County, New Jersey, 

Defendant. 

Notice of 
Appeal. 

10 

20 
To Boyd & Dodd, Esqs. 

Attorneys of Defendant: 

Take Notice, that the plaintiff appeals to the 
Court of Errors and Appeals of the State of New 
Jersey, from the ,vhole of the judgment entered in 
this case, upon the following ground: 

The Trial Court directed a judgment of non-suit 
against the plaintiff and in favor of the defendant 
when thereunto moved by counsel for the defend- BO 
ant, whereas said court should have denied said mo-
tion and should have submitted to the jury for de-
cision the questions involved in the issue. 

YOUNG & SHANLEY, 
Attorneys of Appellant. 

Service of the within Notice of Appeal is hereby 
acknowledged this 17th day of May, 1937. 

BOYD & DODD, 
Attorneys for Defendant. 4 0 



2 
Grounds of Appeal 

COURT OF ERRORS AND APPEALS 

10 FEIST & FEIST, a corporation of 
the State of New Jersey, 

Plaintiff-Appellant, 

vs. 

BLOOMFIELD BANK & TRUST COM-
PANY, a corporation of New 
Jersey having its principal 
office in BJoomfield, Essex 

Gro1,mds of 
Appeal. 

20 County, New Jersey, 

Def endant-Respo.ndent. 

The appellant states tlte following grounds of 
appeal: 

Because the court granted the defendant's mo-
tion for non-suit upon the evidence given at the 

30 trial. 

40 

YOUNG & SHANLEY, 
Attorney8 of Plaintiff-Appellant. 

Service of the within Grounds of Appeal is here-
by acknowledged this 17th day of May, 1937. 

BOYD & DODD, 
Attorneys for Defendant. 



3 
Complaint 

JUDGMENT RECORD 

ESSEX COUNTY CIRCUIT COURT 

FEIST & FEIST, a corporation of 
the State of New Jersey, 

Plaintiff) 
vs. 

BLOOMFIELD BANK & TRUST COM-
Action a,t La.w. 

PANY, a corporation of New Ooniplaint. 
Jersey having its principal 
office in Bloomfield, Essex 
County, New Jersey, 

Defendant. 

Bloomfield Bank and Trust Company, the de-
fendant in this cause, was summoned to answer 
unto Feist & Feist, the plaintiff therein, in an ac-
tion at law upon the following complaint: 

Plaintiff, Feist & Feist, a corporation duly or-
ganized and existing under the la,vs of the State 
of Jersey, and having its principal office in the 
City of Newark, Count_y of Essex and State of New 
Jersey, says that: 

FIRST COUNT 

1. Plaintiff is a duly licensed real estate broker 
under the laws of the State of New Jersey. 

10 

20 

30 

2. In April, 1935, the defendant, the Bloomfield 
Bank and Trust Company, ·was the owner of lands 40 
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Coniplaint 

and premises known as No. 350 Hoover Avenue 
' Bloomfield, Essex County, New Jersey, which prop-

erty ·was formerly owned by Sprucolite Corpora-
tion. During April, 1935, the said defendant en-
tered into a contract wi t h the plaintiff herein, a 
true copy of which con tract is annexed hereto. and 
made a part hereof, and is contained in Schedules 
A and B, wllerein and ,vhereby the said defendant 
authorized the plaintiff to sell the property lo-
cated at No. 350 Hoover Avenue, Tmvn of Bloom-
field, County of Essex and State of New Jersey, and 
agreed in said contract to pay the plaintiff for its 
services a commission of 5 per cent. of the consid-
eration received in the sale of said premises. 

3. The plaintiff, in accordance with the afore-
said authorization, procured Budde Schiffenhaus as 
purchaser of said premises aforesaid at the pur-
chase price of Thirty-two Thousand ~--,ive Hundred 
($32,500.00) Dollars, and the defendant executed 
and delivered a bargain and sale deed to the said 
Budde Schiffenhaus, dated June 1, 1935, and re-
corded on June 4, 1935, in the Essex County Regis-
ter's Office in Book 89 of Deeds for said County, 
pages 246, etc. 

4. Plaintiff has fully performed all of the serv-
ices which it was authorized to perform by the de-
fendant in accordance with the aforesaid authoriza-
tion. 

5. The Plaintiff has earned as commission the 
sum of One Thousand Six Hundred Twenty-five 
($1625.00) Dollars which it has demanded of the 
defendant, but which the defendant has refused to 
pay. 

Judgment will be demanded in the sum of One 
Thousand Six Hundred Twenty-five ($1625.00) 
Dollars with lawful interest and costs on the first 

40 count. 
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ComJ)laint 

SECOND COUNT 

1. The Plaintiff repeats the allegations con-
tained in Paragraph 1 of the first count. 

2. In April, 1935, an oral agreement ·was en-
tered into by the said defendant and the plaintiff 
herein for the sale by the plaintiff of No. 350 
Hoover Avenue, Tmvn of Bloomfield, County of 
Essex and State of New Jersey, for and on behalf 
of the owner, the defendant herein. 

3. The Plaintiff, within five days of the making 
of said oral agreement, served upon said defendant, 
the owner of said premises, a notice in writing set-
ting forth the terms of said oral agreement and 
stating the rate or amount of commission to be 
paid thereunder, which notice is contained in 
Schedule A annexed hereto and made a part hereof. 

4. The said defendant, the owner of the said 
premises did not repudiate or terminate such agree-
ment prior to the actual sale of said real estate. 

5. The plaintiff has fully performed all of tlle 
services which it was authorized to perform by 
the defendant in accordance "\Yith the aforesaid 
authorization. 

6. The plaintiff has earned as commission the 
sum of One Thousand Six Hundred Twenty-five 
($1625.00) Dollars which it has demanded of the 
defendant and which the defendant has refused to 
pay. 

Judgment will be demanded for the sum of One 
Thousand Six Hundred Twenty-five ($1625.00) 
Dollars wHh lawful interest and costs on the second 
count. 

YOUNG & SHANLEY, 
Attorneys for Pla -intiff. 
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SCHEDULE "A" 

FEIST & FEIST 
58 Park Place 
Newark, N. J. 

April 15, 1935 

Bloomfield Bank and Trust Company, 
Bloomfield Avenue and Broad Street, 
B1oomfield, New Jersey 

Attention of Mr. Francis A. Schilling 
Vice President. 

Gentlemen: 

Confirming our various conversations, we have 
submitted and shown your building at Hoover Ave-
nue (formerly Franklin Avenue) former ly owned 
by the Sprucolite Corporation to the Progressive 
Paper Box Company of 341-55 Jeliff Avenue, New-
ark, represented by Mr. Budde Schiffenhaus, Vice-
President, and are now actively negotiating with 
them for the purchase of this property. 

As stated to you on the occasion of our first 
visit, our commission in case of a sale will be five 
per cent. of the purchase price. 

vVe will keep you fully advised as to our progress 
in these negotiations. 

Very truly yours, 

FEIST & FEIST, INC. 
C. W. HULL 
Industrial Department 

C. W. Hull 
40 RA 



7 

SCHEDULE "B" 

THE BLOOMFIELD BANK AND TRUST 
COMPANY 

Bloomfield, New Jersey 

April 17, 1935 

Feist and Feist, 
58 Park Place 
Newark, New Jersey. 

Gentlemen: 

We are in receipt of your favor of 15th instant, 
and have noted on our records that you have shown 

10 

the Hoover Avenue property, formerly owned by 20 
the Sprucolite Corporation, to the Progressive Pa-
per Box Company of Newark, and that you may 
succeed in consummating a sale of the property to 
these parties. 

The commission indicated in your letter will be 
fully recognized in the event a sale is effected. 

Truly yours, 

F. A. SCHILLING, 30 
Vice President. 

FAS 1\IHF 

40 
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Answer 

ESSEX COUNTY CIRCUIT COURT 

FEIST & FEIST, a corporation of 
the State of New Jersey, 

Plaintiff'} 
vs. 

BLOOMFIELD BANK & TRUST COM-
PANY, a corporation of New 
Jersey having its principal 
office in Bloomfield, Essex 
County, New Jersey, 

Defendant. 

Action at La,w. 

Answer. 

The Defendant, Bloomfield Dank and Trust Com-
pany, a New Jersey corporation, answering the com-
plaint of the plaintiff in the above entitled cause 
says that: 

ANSWER TO FIRST COUNT 

1. Defendant admits the allegation contained 
in the first paragraph of the first count of plain-
tiff's complaint. 

2. Defendant admits that in April, 1935, it ,ms 
the owner of lands and premises kno-n·n as No. 350 
Hoover Avenue, Bloomfield, N. J., but denies tl1e 
allegations contained in the remainder of para-
graph two of the first count of plaintiff's complaint. 

3. Defendant admits the execution and delivery 
40 of a deed to Iludde Schiffenhaus but denies the 
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Ar1;swer 

other allegations contained in paragrnph three of 
the first count of plaintiff's Complaint. 

4. Defendant denies the allegations contained 
in paragraph four of the first count of plaintiff's 
complaint. 

5. Defendant denies the allegations contained in 
paragraph five of the first count of plaintiff's com- 10 
plaint, except as to its refusal to pay to the plain-
tiff any commissions on tlte aforementioned sale. 

ANSWER TO SECOND COUNT 

1. Defendant admits the allegations contained 
in paragraph one of the second count of the plain-
tiff's complaint. 

2. Defendant denies the allegations contained 
in paragraph two of the second count of plaintiff's 
complaint. 

3. Defendant denies the allegations contained in 
paragraph three of the second count of plaintiff's 
complaint. 

4. Defendant denies the allegations contained in 
paragraph four of the second count of plaintiff's 
complaint. 

5. Defendant denies the allegations contained 
in paragraph five of the second count of plaintiff's 
complaint. 

6. Defendant denies the allegations contained in 
paragraph six of the second count of plaintiff's 
complaint. 

fiRST SEPARATE DEFENSE TO ALL 
COUNTS 

1. Plaintiff had no contract with the defendant 
for tlie sale of the premises mentioned in the com-
plaint filed in the above entitled cause to Budde 

20 

30 

Schiff enha us. 4 0 
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Answer 

SECOND SEPARATE DEFENSE TO ALL 
COUNTS 

I. Defendant did not sell premises described in 
the complaint filed in the ·above entitled cause to 
the Progressive Paper Box Company. 

THIRD SEPARATE DEFENSE TO ALL 
COUNTS 

1. Plaintiff did not comply with the statute and 
laws of the State of New Jersey for the purpose of 
establishing _any relationship between plaintiff and 
defendant in connection with the sale of the prem-
ises mentioned and described in the complaint in the 
above entitled cause which entitles the plaintiff 
to commissions on the sale consummated by the 
defendant. 

FOUR'rH SEPARATE DEFENSE TO ALL 
COUNTS 

1. Plaintiff was not the efficient and procuring 
cause of the sale . of the premises described in the 
plaintiff's complaint to Budde Schiffenhaus. 

I1"IF'11H SEPARATE DEFENSE TO ALL 
COUNTS 

1. The purchaser of the premises described in 
the complaint, one Budde Schiffenhaus, purchased 
said premises as the result of conferences with the 
Bloomfield Bank and Trust Company and others 
but not as the result of any conferences, introduc-
tion, overtures or efforts on the part of the plain-
tiff. 

BOYD AND DODD, 
Attorneys for Defenda.-nt. 
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Jlp pearances 

ESSEX COUNTY CIRCUIT COURT 

November 30, 1936. 

FEIST & FEIST, a corporation of 
the State of New Jersey, 

vs. 

BLOOMFIELD BANK & TRUST COM -

PANY, a corporation of the 
State of New Jersey. 

Action at Law. 

Before Hon. William A. Smith, Judge, and a 
jury. 

lror tbe plaintiff appears Bernard lVl. Shanley, 
3rd, Esq. 

For the defendant appears Boyd & Dodd (by 
Ernest F. Keer, Jr.). 

( A jury is called and sworn.) 
(Mr. Shanley opens for the plaintiff.) 

10 

20 

(Mr. Keer opens for the defendant.) 30 

CHESTER W. HULL sworn in behalf of the 
plaintiff. 

})iJ'ect examination by Mr. Shanley. 

Q ,vhat is yonr profession? A Real estate 
salesman. 

Q Hmv long have you been a real estnte sales-
man? A Twenty-fiye years. 40 
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Chester 1V. Hull-direct 

Q How long have you been licensed? A Since 
licenses were first issued. 

Q Who did you start with in the real estate 
business? A I started with a title company orig-
inally, handling mortgages, originally. I was with 
Feist and Feist for nineteen years. 

10 Q vVhen did you sever your connection with 
].,eist and Feist? A In August, 1935. 

Q This particular deal took place prior to your 
severing your business connections with them? A 
Yes, sir. 

Q ':rell us the whole story in your own words 
as to how in the first place you came to know Mr. 
S(·hi-ffenhaus and how you knew he was in the mar-
ket for a factory. A I originally heard that he 
was in the market through the insurance depart-

2 o ment of Peist and Feist and I got in touch with 
liim to tell him about some property and lie told me 
he was dickering for some property in Belleville. 

30 

Uy the Gou.rt. 

Q ·w11 en was this? A The early part of April. 
Q 1935? A Yes, sir. 
Q Go ahead. A In the meantime I ·was look-

ing for other suitahle property for him and among 
others I was looking at the Dinmond Paper l\Iill 
in Bloomfield and he went and looked at that but 
it oid not seem suitable and I noticed the property 
next door. 

Uy llfr. Shanley. 

Q Did you look at the property in BeJJeville 
too? A No, I didn't know anything aho11t that 
property except that Mr. Schi-ffenhaus told us that 
if he thought that vvoulrl be satisfactory he wo111<1 

40 let us handle the matter for him, but I found this 
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Chester W. Hull-direct 

particular plant now in question was owned by the 
bank and I went down to the bank and asked them 
and they said yes that they would have to have 
$J5,000 and they showed me an appraisal which 
stated a great deal higher price than that and in-
formed me that $45,000 was the rock bottom price. 
I got in touch with Mr. Schiffenhaus and made sev- 10 
eral appointments with him and finally he ,vent up 
with me and looked at the plant all through and I 
called his attention to the plant next door and he 
said that he thought that he might be able to use 
that as a paper manufacturing plant and so we 
went next door and tried to get in. 

By the Court. 

Q Next door ,ms the $:!5,000 property of the 
bank? A :No, the property we were going through, 20 
or rather the paper mill was next door and he 
thought that he could use that next door and 
wanted my opinion on that which would have some 
bearing on ·whether he could take this particular 
plant. YVe got in touch with the people who kept 
machinery in there, "·hether it ,-rould be a suitable 
place for his line of work which is paper nrnnu-
factming and he found that it would not be suit-
:-ihle and he would not take the plant in question. 
I felt it was a plant suitable in every way and 80 
the price was at tlwt tirne, a very reaRonahle price. 
Mr. Schiffenhaus and I had several talks about it 
and he told me he thought the price ,-ras too lligh, 
he didn't want to pay that much, that he thouglit 
he ron1(1 get the plant for a much cheaper price. 
I told him ,-rhat they told me that that was the low-
eRt price but that would he make an offer and he 
Raid he (lidn't want to make an offer, he said he 
"·nsn't snre whether that plant would he all right 
for him. I talked to ~Ir. Schilling in the hank and 40 
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he told me that was the cheapest price he would 
take that if he could not pay he might at least con-
sider it as I said I thought the plant was well worth 
the price being asked. Then l\lr. Schiffenhaus told 
me that was entirely out, he could not talk of that 
at all that he needs more space of seventy-five thou-
sand square feet like the plant he could get for 
$30 ,000 or $35 ,000. I still felt that he would 
come back to this plant and I told him that I <lid 
not know of any other place as suitable for Mm 
as this and I looked for other plants but could not 
find anything as suitable. This was taking up sev-
eral weeks' time and in the meantime the next 
thing I heard was that l\lr. Schiffenhaus had pur-
chased the property .. 

Q How long after the original negotiation did 
that take place? 

By th e Court. 

Q When did he say the plant was not all right, 
he needed more space? A Until, I imagine, we 
were going on probably two weeks. 

Q When did that bring it up to? A To around 
the first of May. 

The Court. The selling of the property is 
30 admitted? 

llir. Ke er. To Mr. Schiffenhaus as of June 
1st, yes. 

By Mr. Shanley. 

Q Some time around the middle of April yon 
said you saw Mr. Schilling personally? A Yes, 
sir. 

Q At the Bloomfield Bank and Trust Company? 
40 A Yes, sir. 
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Chester W. H u.ll-direct 

Q Do you recall his particular position at the 
trust company? 

Mr. Keer. I will admit that he was vice 
president. 

rPhe Court. And he represented the bank in 
this matter? 

Mr. Keer. Oh, yes. 

Q Do you recall how many times you saw him 
in all? A No, I would say probably about three 
times all told after I saw him personally at the 
bank. 

Q Did you speak to him on the phone at all? 
A I did, but I couldn't say how many times I 
spoke to llim. 

Q On April 15, 1935 did you write a letter for 
your company to the trust company? A I did. 

Q I show you a letter dated April 15, 1935 and 
I ask you if that is your signature (indicating)? 
A It is. 

Q Were you authorized to write that letter for 
Feist and Feist? A I don't know as I talked of 
that particular item. In the ordinary course of 
nn~iness we did that, yes. 

ill r. Shanley. I offer the letter in evidence. 
( Same is received in evidence and marked 

Exhibit P-1.) 

Q I show you a letter dated April 17, 1935 
from the Dloomfield Bank and Trust Company to 
Feist and Feist and I ask you if you recall that 
letter (indicating). A I do. 

Q Is that the letter ,,Titten in answer to this? 
A It is. 

Q Read that letter. A "We are in receipt of 
:vonr farnr of the 16th instant and have noted on 

10 

20 

30 

onr record that you lrnYe sh°'Yn the Hoover Ave- 4 0 
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nue property, formerly owned by Sprucolite Cor-
poration to the Progressive Paper Box Company 
of Newark and that you may succeed in consum-
mating a sale of the property to these parties. 

"The commissions indicated in your letter will 
be fully recognized in the event the sale is effected. 

"Truly yours, Mr. Schilling." 

JJf r. Shanley. I offer this letter in evidence. 
( Same is received in evidence and marked 

Exhibit P-2.) 

Q Tliat was written when, April 17th? A 
Dated April 17th. 

Q This was during the period you had spoken 
to Mr. Schilling and talked to him on the phone? 
A Yes, sir. 

2 o Q Hovi' soon after that was it Mr. Sclliffenhaus 
began to get 1 ukewarm about this particular prop-
erty? A Commenced to get what? 

Q He commenced to get lukevrnrm about this 
property. A About two weeks. 

Q Tv,'o weeks after the date of this lettei>, 
around the 1st of May? A Yes, sir. 

Q After Mr. Schiffenhaus informed you this 
property was not satisfactory to him anyway what 
did you then continue to do? A I continued to 

3 o look for other properties which could be bought 
in comparison with this and told him if some-
thing turned up more suitable I would submit it. 

Q When did you first discover the property had 
been sold to Mr. Schi-ffenhaus by the trnst com-
pany? A I don't recall. 

Q How did you feel about it? 

Mr. Keer. 
The Court. 

I object. 
Sustain the objection. 

40 Q I think that you said Mr. Schiffenhaus' fore-
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man had gone through the plant. A No, he was 
going to have his foreman go through the plant. I 
didn't go with him. 

Q ;Did his foreman go through? A He said he 
did; I don't know. 

Mr. Keer. I ask that that be stricken out. 
The Court. Strike it out. 

Q Did you arrange for the foreman to go 
through this plant? Did you make the arrange-
ments or not? A I really don't recall whether I 
did or not. We may have made arrangements there 
at the time. 

Mr. Keer. I object to this line. There 
wasn't any proof that the foreman went 
through. 

10 

The Court. He says he does not know. 20 

Q With reference to making an offer to the 
bank, what was the general attitude ·with reference 
to the purchaser and seller in the matter? 

Mr. Keer. I object. 
The Court. Sustain the objection. 

Q Up to what time had you urged or how late 
in that year prior to the sale by the bank to )fr. 
Sclliffenhaus, had you urged Mr. Schiffenhaus to 
make the bank an offer in reference to this prop-
erty? 

'Phe Oo1trt. He said about May 1, 1935 at 
the time Mr. Schiffenhaus said he did not have 
enough space there. 

<1ross emarnina.tion by Mr. Keer. 

Q When was the first time you took l\fr. Schif-
fc-inliaus to the property? Can yon establish the 

30 

date? A I can't establish it definitely, it waR 40 
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about the 10th of April. I am fixing that by the 
letter we wrote to the bank. 

Q Before this letter of April 15th? A Prior 
to that. 

Mr. Schi:ffenhaus had been dealing with your in-
surance department of Feist and Feist prior to 
that time? A vVe had carried his insurance for 
some time, if that's what you mean. 

Q That is the insurance of the Progressive 
Paper llox Company. A I don't know anything 
about the insurance, I wasn't in that department, 
I just knew the department was in touch with him. 

Q You knew that Schi:ffenhaus represented the 
Progressive Paper Box Company? A Yes, sir. 

Q Did you know in dealing with Mr. Schiffen-
lla us that you were dealing with him as an officer 
of that company? A I was dealing with him as 
an individual. Ho,v he would purchase the prop-
e1·ty, I dou 't know. 

Q You have no idea how he was purchasing 
tlie property? A No, I understood it was to be 
used for paper box manufacturing. 

Q ,vhen did you first have any idea, if you had 
any idea about it that this was to be used by a 
corporation? A Well, except it was to be used 
for paper box manufacturing, that's all I know. 

Q Didn't you have any idea that this was to be 
used by a paper hox company? A Nothing was 
ever said as to what it was to be used for. I was 
getting for ~fr. Schiffenhaus a building suitable 
for a paper box company. 

Q Do you know where Mr. Schiffenhans was 
engaged in business at the time you took him 
around? A On J eliffe A venue, yes. 

Q Had you been to that plant? A Yes, sir. 
Q Did you see anything of the PTogressive 

Paper Box Company? A Yes, sir. 
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Q On April 15, 1935 you wrote to the Bloom-
field Trust Company this letter, admitted in evi-
dence and marked Exhibit P-1. A Yes, sir. 

Q That letter you did not read to the jury. 
mn you read that to the jury? A "Confirming 
our various conversations we have submitted and 
shown your building on Hoover Avenue, formerly 
owned by the Sprnrolite Corporation to the Pro-
gressive Paper Ilox Company of 341-355 Jeliffe 
Avenue, Newark, represented by l\Ir. Budde Schif-
fenhaus, vice president, and are now actively nego-
tiating with them for the purpose of this property. 
As stated to you on the occasion of our first visit, 
our commission, in the case of a sale, will be five 
per cent. of the purchase price. vV e will keep you 
fully advised as to our progress in these negotia-
tions. 

"Very truly yours, Feist and Feist. 
"Dy C. W. Hull." 

Q All the time you knew that you were at-
tempting to sell the property to the Progressive 
Paper Box Company, didn't you? A I couldn't say 
that. I was dealing ·with Mr. Schiffenhaus. I as-
sumed that he was president of a paper box com-
pany and assumed that he was getting it for the 

10 

20 

Progressive Paper Box Company. 3 O 
Q You found out that he was vice president 

of the paper box company, didn't you? A Yes, sir. 
Q So at all times you were dealing with him on 

helrnlf of that corporation, correct? A I was deal-
ing with him as a representative of that corpora-
tion, yes. 

Q Did you go np the second time, before you 
had written that letter to the Bloomfield Trust 
rornpany on April 15th? A Up to the property? 

Q Yes. A I was never through the property 40 
hnt once with l\Ir. Schiffenhans. 
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Q That ·was the first time you took him there? 
A First time I took him there, yes, sir. 

Q Was it right after tllat he told you that he 
was not interested in the property? A No, it was 
a considerable time after. 

Q You never went back to that property again? 
A I never went with him but once. 

Q You say at that time about the first of May, 
or before that time he told you that he was not 
i11terested in that property. A Sometime in the 
vic·inity of the first of May, I couldn't definitely 
establish the date. Two or three ·weeks after this. 

Q At no time did you bring any offer of the 
prope1·ty from the Bloomfield Bank and Trust Com-
pany, did you? A No. 

Q When he told you he ·was through with the 
property did you do anything further in connec-
lion witl1 it? A I looked for other properties and 
t 11 en talked to him over tlle phone and told him I 
ronl<l not find anything as suitable as this particu-
l.1r property. 

Q You had no talk with Mr. Schilling? A I 
<li<l talk ·with Mr. Schilling and told him of the sitn-
at ion, what the situation was and I felt that he 
could not get anything else and that eventua11y 
he would have to come back to this building. 

Q That was before you sent that (indicating)? 
A Subsequent to that. 

Q How many days before did you see Mr. 
Schilling? A Three or four. 

Ry the Court. 

Q You saw him between April 10th and April 
15th when you wrote the letter? A That is my 
recollection. 

40 Q You say in this, "Confirming our various con-
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versations". So you saw him between that time. 
A I saw him two times prior to that letter. 

By Mr. Keer. 

Q You did not take Mr. Schiffenhaus into the 
Bloomfield Bank and T'rust Company, did you? A 10 
I did not. 

Q You did not tell Mr. Schiffenhaus who owned 
this property did you? A Yes. I told him the 
bank in question. They had taken it over by a 
mortgage. 

Q When did you tell liim that? A At the time 
I showed it to him. 

Q Which time? A I only showed it to him 
once. 

Q What date was that? A In the neighbor- 20 
hood of April 10th. 

Q How did you get the listing of this property, 
general listing? A No, I got it direct from Mr. 
Schilling. I had gone to the building and found 
it was owned by the bank and I went down to ~Ir. 
Schilling to see about getting a listing. 

Redirect exa.111inatio11 by 1\Ir. Shanley. 

Q Did you later discover this property had 3 0 
been formerly listed with J?1eist and Feist? A No. 

Q Isn't it a fact that you were handed a circu-
lar? A I had no chcular. I had no information 
ahont it. I ·was looking at the Diamond mills next 
door and sa'VI' this building and I thought it would 
he suitable for him to use if he may be in the mar-
ket. 

Q Did Mr. Schiffenhaus ever say anything to 
yon in reference to your having sho,Yn him the 
property? 4 0 



Motiorn for Non-Suit 

Mr. Keer. I object. 
The Oourt. Sustain the objection. 

Q Did 1\fr. Schiffenhaus ever say to you that 
you were the first broker to show him the property? 

Mr. Keer. I object. 
10 'Phe Cou'fft. Sustain the objection. You 

20 

30 

40 

can put him on the stand in rebuttal if he says 
he did. 

PLAINTIFF RES'.rs 

JJI r. IC eer. I respectfully move for a non-
suit on several grounds. 

1. The testimony shows that he was deal-
ing with the Progressive Paper Box Company 
an<l that the agreement, if any existing, and 
I deny that, was to pay a commission, on the 
sale to the Progressive Paper Box Company, 
when the sale actually transpired, to Budde 
Sehiffenhaus individually and there was no 
proof to show that it was bought by Mr. Schif-
fenhaus as agent for the Progressive Paper 
Box Company or bought by him for the pur-
pose of defrauding the present plaintiff out 
of an3r commissions. 

Also on the ground they have failed to es-
tablish a case ·within the Statute of Frauds 
in respect to the sale of this property. The 
terms of the sale are not set forth. It says 
five per cent. of the purchase price but no 
terms of sale are set forth; it does not say 
at any time any particular price. 

'The Co1urt. It is in the tenth section. You 
do not have to have the terms of the sale in 
the written memoranda, if you are depending 
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on the written memoranda here, but you have 
to have the rate. 

Mr. Keer. There is no rate which is ex-
pressed by Mr. Schiffenhaus. There wasn't 
any sale effected by any of the parties and as-
suming the rate is incorporated in this letter, 
still it was a sale to Budde Schiffeuhaus indi- 1 O 
vidually and the ground upon which the bank 
would be held liable, in the event a sale was 
made to Mr. Schiffenhaus, is in the event of 
avoiding payment of a real estate commission. 

The Oou,rt. I will hear you, Mr. Shanley. 

Mr. Sha-n'ley. Mr. Hull said in his testimony 
that he dealt with l\lr. Schiffenhaus as an indi-
vidual. 

The Court. You haven't put any proof in 
in that respect. vVe don't know the relation-
ship between the Progressive Paper Box Com-
pany and Mr. Schiffenhaus. 

JJir. Shanley. Mr. Schiffenhaus was the vice 
president of the Progressive Paper Box Com-
pany. 

20 

The Court. He may have been. I could 
pretty nearly assume that his ·contact orig- 30 
inally was the same contact as with the com-
pany but you have to tell us that. You just 
tell us the two names and none of the details 
with reference to how the sale was affected. 
Yonr agreement here is that they will pay a 
commission if the sale is made to the party 
named there. Their agreement is here, "In the 
e-vent a sale is effected," that is effected with 
the Progressive Paper Dox Company and I 
am dealing now with a purely legal trammc- 40 
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tion; that is as far as the legal proposition is 
concerned, and there is no proof that there was 
a sale actually effected by your client. He 
might have brought the parties together, but 
he didn't say that they actually effected a sale. 
Mr. Schiffenhaus walked out and then later 
went back to the bank, but your client did not. 
actually effect the sale, he might have been 
the procuring cause but under the statute as 
amended where you rely on a writing or a ·writ-
ten letter and a verbal arrangement, you must 
show you actually effected the sale or exchange 
of the property. He might have been the pro-
curing cause, but he did not actually effect the 
sale. I do not think your letter, being written, 
formed a verbal transaction that we can use. 
I might let this go to the jury on that account, 
bnt I could not use that so for that reason we 
are thrown back on the letter in writing, his 
agreement to pay commissions, and there we 
have the difficulty about the rate not being 
specified therein, so I will grant the motion 
for the grounds stated. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

4. 

( Stenographic Transcript.) 

5. 
This action was tried before Judge William A. 

Smith ,vith a jury, at Essex County Circuit on 
Novemb er 30, 1936. 

The Court granted the defendant 's motion for 
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non-suit whereupon it was adjudged: 
That the defendant recover of the plaintiff the 

taxed costs being the sum of Seventy-three Dollars 
and Ten Cents ($73.10). 

Judgment entered the 30th day of November, 
1936. 

YOUNG & SHANLEY, 
Attorneys of Appella.nt. 

10 

20 

30 

40 
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Judgment 

Book CC 126 - 356 
ESSEX COUNTY CIRCUIT COURT 

69574 

FEIST & FEIST, a corporation of 
the State of New Jersey, 

Plaintiff) 
vs. 

BLOOMFIELD BANK & TRUST COM-

PANY, a corporation of the 
State of New Jersey, having its 
principal office in the Town of 
Bloomfield, County of Essex 
and State of New Jersey, 

Defenda .nt. 

JUDGMENT 
Non-Suit by Order of the Court. 
Judgment entered Nov. 30, 1936. 
Costs $73.10--Defendant. 
Judge William A. Smith 

A. ction at La-w. 
Trial 

Boyd and Dodd, Attys. for Defendant. 

Judgment on Non-Suit by order of The Court in 
the above entitled action was rendered on the 30th 
day of November A. D. 1936 in favor of the de-
fendant '1.1he Bloomfield Hank and Trust Company, 
a corporation of the State of :New Jersey, having 
its principal office in the Town of Bloomfield, 
County of Essex and State of New Jersey an<l 
ag·ainst the plaintiff Feist and Feist, a corporation 
of the State of New tTersey for the sum of $73.10 
costs of suit. 

Judgment signed and entered November 30, 193n. 

CHARLES W. PARKER, 
J. 
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On Appeal) Notice of Argument 

NEW JERSEY COURT OF ERRORS AND 
APPEALS 

Beticeen 

FEIST & FEIST, a corporation of 
the State of New Jersey, 

Plai:ntiff-Appellant) 

and 

BLOOMFIELD BANK & TRUST 
COMPANY, a corporation of 
New Jersey having its prin-
cipal office in Bloomfield, 
Essex County, New Jersey, 

Defendant-Respondent. 

110 Boyd & Dodd, Esqs. 

On Appeal. 

Notice of 
Argument. 

Attorneys of Defendant-Respondent: 
' y ~tMtrt_ Take Notice, that on the 8-Bth"" day of Qetotei, 

±W-7, at the hour of 11 A. l\L in the forenoon, or as 
soon thereafter as counsel can be heard at the State 
House in the City of Trenton, Ne·w Jersey, I will 
more the above entitled cause for argument. 

YOUNG & SHANLEY, 
Attorneys for Plaintiff-Appe'llant. 

Service of copy of the within Notice of Argument 
is hereby acknowledged this +Ht day of October, 
1937. ,qlfJ. 

BOYD & DODD, 

10 

20 

30 

Attorneys for Defend ,ant-Rcs1>onde11t. 40 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS 

Between 

FEIST & FEIST, a corporation of 
the State of New Jersey, 

Plaintiff-Appellant) 

and 

BLOOMFIELD BANK & TRUST 

COMPANY, a corporation of 
New Jersey having its prin-
cipal offi:ce in Bloomfield, Es-
sex County, New Jersey, 

Defendant-Respondent. 

On Appeal. 

BRIEF J?OR PLAINTIFF-APPELLANT 

FACTS 

This is a suit to recover commissions for the sale 
of real estate. The en tire testimony taken in the 
case was given by Chester W. Hull on behalf of 
the plaintiff corporation. lVlr. Hull handled the en-
tire negotiation for the appellant and at the time 
of the suit was no longer connected with the ap-
pellant and was an entirely disinterested witness. 
At the termination of the appellant's case the re-
spondent moved for a non-suit which was granted. 
From the granting of said non-suit the Plaintiff-
Appellant appeals to this Court. 



Driefly Mr. Hull's testimony as set forth entirely 
in the State of Case \Yas that in the early part of 
April 1935 through the insurance department of 
the Appellant, with whom Mr. Budde Schiffenhaus 
placed his insurance, he heard that )Ir. Schiffen-
haus " 'as in the market for some factory property. 
After showing Mr. Budde Schiffenhaus numerous 
factory properties Mr. Hull suggested the factory, 
the sale of which is basis of this suit. Mr. Schiffen-
l1aus advised .Mr. Hull he desired his foreman to 
inspect the building, which ,:vas arranged. Mr. 
Schiffenhaus subsequently advised M:r. Hull that 
the price for the premises was too high and Mr. Hull 
urged him to make an offer to the Respondent for 
the factory. Mr. Hnll then went to the Respondent 

, and spoke \Yith ~Ir. Schilling, and )fr. Schilling 
advised Mr. Hull that it was the cheapeRt ptiee 
they would take for the factory. Thereupon, l\lr. 
Schiffenhaus advised Mr. Hull that he was not in-
terested. Mr. Hull paid many visits to the bank 
and discussed this matter with Mr. Schilling of 
the Respondent institution, and spoke with him 
with relation to it on the telephone regularly 
during the course of the negotiations. M:r. Hu11 
kept in continual contact with ~Ir. Schiffenhaus 
telling him that he felt the p]aut the most suitable 
of any for his purposes. 

During the early stages of the negotiations, on 
April 15, 1935, the AppelJant wrote a Jetter to the 
Respondent which letter was submitted in evidence 
at the trial, which letter reads as follows: 
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FEIST & FEIST 
58 Park Place 
Newark, N. J. 

April 15, 1935 

Bloomfield Bank and Trust Company, 
Bloomfield Avenue and Broad Street, 
Bloomfield, New Jersey 

Attention of Mr. Francis A. Schilling, 
Vice-President. 

Gentlemen: 

Confirming our various conversations, \Ve have 
submitted and shown your building at Hoover Ave-
nue (formerly Franklin Avenue) formerly owned 
by the Sprucolite Corporation to the Progressive 
Paper Box Company of 341-55 Jeliff Avenue, New-
ark, represented by Mr. Budde Schiffenhaus, Vice-
President, and are now actively negotiating with 
them for the purchase of this property. 

As stated to you on the occasion of our first visit, 
onr commission in case of a sale will be five per 
cent. of the purchase price. 

vVe will keep you fully advised as to our progress 
in tl1ese negotiations. 

C. W. HULL 
RA 

Very truly yours, 

Feist & Feist, Inc. 
C. W. Hull 
Industrial Department 

T'he Respondent acknowledged the above letter 
by the following letter : 
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THE BLOOMFIELD BANK AND TRUST 
COMPANY 

Bloomfield, New Jersey 

April 17, 1935 
Feist and Feist, 
58 Park Place 
Newark, New Jersey. 

Gentlemen: 

We are in receipt of your favor of 15th instant, 
and have noted on our records that you have sho,vn 
the Hoover Avenue property, formerly o:wned by 
the Sprucolite Corporation, to the Progressive 
Paper Box Company of Newark, and that you may 
succeed in consummating a sale of the property to 
these parties. 

The commission indicated in ~,onr letter will be 
fully recognized in the eYent a sale is effected. 

Truly yours, 

li1AS l\1IlF 
F. A. Schilling 

Vice President. 

Subsequently, during the month of June it came 
to the attention of the Appellant that the Respond-
ellt had sold, on June 1, 1935, the premises in ques-
lioll to Budde Scbiffenhaus . The Appellant there-
upon advised the Respondent that they "'ere re-
sponsihle to them for the commission as set fo1·th 
iu the Respondent' -s letter of April 17, 1935. 

ARGUMENT 

'L1he non-suit was granted by reason of the fact 
tha1 tlir Court held that the Tenth Provision of the 
~1atnte of Frm1ds and Perjuries had not been fnlly 
eonq)lird "·ith, ( CnrnnlatiYe Snpplerne11t to Com-
piled Si ai utes page 1452). 
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I 

':rl1e Court's first grounds for non-suiting the Ap-
pellant was that the rate of commission was not 
specified in the agreement. The letter set forth in 
tlie Statement of Facts herein, written April 15, 
1935 hy the Appellant to the Respondent contains 
the following language: 

"As stated to you on the occasion of our first 
visit, our commissions in case of a sale will be 
five per cent. of the purchase price." 

In the case of Nary v. H ea.th 9 Misc. page 771, 
the Defendant-Appellant having appealed from a 
jndgrnent entered for the Plaintiff by the direction 
of the Judge at the close of the case, the Supreme 
Con rt follmving the opinion of the Court of Errors 
and Appeals, in the case of Clark v. Griffin) N. J. L. 
508 said: "Shortly stated, our statute of frauds re-
lating to the employment of brokers (Pamph. L. 
1918 p. 1020) ; insofar as we are now concerned with 
H, re ·p1ires that the authority of the broker must be 
i11 writing signed by the owner or his authorizerl 
agent either before or after sale has been effected, 
con tuining the rate of cmnrnissions on the cliollar/) 
( Hn lies inserted). 

In Clark v. Griffin ( su,JJra•) the owner said in the 
let-ter upon which suit was brought "I am asking 
One Hurnlred and Ten Thousand Dollars for the 
property, commission two and one-half per cent." 
'J~he property was later sold for the sum of Ninety-
three ':rlionsand Dollars, and the Court taking for 
granted tlle rate of commission vYas properly set 
forth in accordance with the statute sent tl1e case 
hack for a ne 1;v trial on the grounds that the ques-
tion of ,rhether or not the broker effected the sale 
was a question for the jury under proper instrur-
tions from the trial conrt, therefore, 
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It would seem that the letter of April 15th ad-
dressed by the Appellant to the Respondent and the 
acknowledgment addressed to the Appellant by 
the Respondent stating that the rate of commission 
was satisfactory, fully complied ·with the statute. 

II 

The trial Judge stated, in reference to the ques-
tion as to whether the Appellant effected the sale, 
whicll language is contained in the State of Case: 
"I ruight let this go to the jury on that account, but 
I could not use that so for that reason we are 
thrown back on the letter in writing, bis agreement 
to pay commissions, and there we have the diffi-
culty about the rate not being specified tl1erein, so 
I will grant the motion for the grounds stated.'' 

The Court of Ei-rors and Appeals in tlie cnse of 
Clark v. Griffin (supra) said, "Whether the plain-
tiff was the procul'ing or efficient cause of the sale? 
'!.'here being doubt upon that point, the doubt mnst 
be solved by the jury under proper instructions 
from the trial court." Citing I 'reclrf.nd v. Vr:ttcr-
lein1 33 N. J. L. 247; Queen v. J ·ennin ys ) 93 Id. 353; 
-Weeks Y. Smith & Sons Co.) 79 Id. 388; Hudson Real 
Hsta.te eo. Y. Baue1·) 7 4 Id. 90. 

"It seems unnecessary to review the facts at any 
length, pointing out ,vherein there is a jury ques-
tion on the point, whether the plaintiff was the pro-
rnring or effident cause of the sale. But the re-
Sl)Oll(lent argues that there was not a jury ques-
tion, even though the writing satisfies tlle statute 
of frauds. The testimony, in brief, shows the plain-
tiff, after receivinp; the wl'iting, went to see a Mr. 
Abrams, who is a real estate dealer. T'hey then 
went to see Mr. Hersch, the purchaser of the prop-
erty. He told them to go and see his la·wyer, :Mr. 
Koestler, which they did. The plaintiff then 
shmYecl ::\fr. Koestler the above writing, and they 
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then made an appointment to meet Mrs. Griffin in 
Mr. Wilson's office. The plaintiff then told her 
that Mr. Abrams bad a buyer, a Mr. Hersch, for 
$90,000. :\frs. Griffin said she would not accept 
that amount, she wanted $95,000 in cash. There 
is more testimony in detail, but, subsequently to 
these negotiations, on September 10th, 1919, the 
property was conveyed by Mrs. Griffin to Lonis F. 
Hersch and Herman Hersch, partners, for $93,000. 
TJ1e question, then, who was the procuring or ef-
ficient cause of the sale was a jury question . 

"The judgment of the Supreme Court is reversed, 
to the end that a 1;enire de n.ovo may issue." 

~rherefore, the question as to wllether or not the 
A ppelhmt was the procuring or efficient cause of 
the sale is one for the jury. 

III 

'l'lle trial judge stated that there ,vas no proof 
that t11e Appellant dealt with Mr. Budde Schiffen-
Jians as an individual and that the court and jury 
did uot have proof of the relationship of the Pro -
gressive Paper Box Company and Mr. Budde Schif-
fenhrrns. ,vith reference to the question as to deal-
ing with Mr. Iludde Schiffenhaus as an individual 
as well as Vice-President of the Progressive Paper 
Box Company, Mr. Hull tes t ified on direct examina-
tfon: "I originally heard that he (meaning Budde 
Scbiffenhans) was in the market through the insur-
ance department of Feist & Feist and I got in 
tonch with him to tell him about some property 
arnl he told me he was dickering for some property 
in Belleville." Mr. Hull testified that that ,ms 
in the early part of April 1935. Later in the testi-
mony l\Ir. Hull said: "In the meantime I was look-
ing for other suitable property for him (meaning 
Dudde Schiffenhaus) and among others I was look-



ing at the Diamond Paper :Mill in Bloomfield and 
te went and looked at that but it did not seem suit-
able and I noticed the property next door." Fur-
ther in the testimony Mr. Hull testified as follows: 
"~o, I didn't know anything about that property 
except that Mr. Schi:ffenhaus told us that if he 
ttought that ·would be satisfactory he would let 
ns handle the matter for him, but I found this par-
ticular plant now in question ,ms owned by the 
bank and I ·went down to the bank and asked them 
and they said 'yes' that they would have to have 
$45,000 and they sLowed me an appraisal whid1 
stated a great deal higlier price than that and in-
formed me that $45,000 was the rock bottom pri<-e. 
I got in touch with )Ir. Rchi:ffenlians and made sev-
eral appointments ,dth him and finally he ,-rent uv 
with me and looked at the plant all through arnl r 
called his attention to the plant next door and he 
said that he thought tliat he might be able to use 
that as a paper manufacturing plant and RO we 
went next door and fried to get in." Fnrther in 
the testimony ~fr. Hull said: "Mr. Srhiffenhans and 
I had several talks about it and he to]d me he 
thought the price was too high, he thoug ·ht he couM 
get the plant for a much cheaper price. I told him 
what they told me that that was the lowest price 
bnt that would he make an offer and he said he 
didn't want to make an offer, he said lie wasn't 
Rnre whether that plant would be all right for him." 
.~nd throughout the entire testimony given by l\1r. 
Hull in the imitant case when referring to the en-
tire transaction, he refers specifically to l\Ir. Budde 
Rchiffenhaus. With reference to whom the Ap-
pcl1ant ,Yas dealing with reference to the sale of 
the property, that is, the Progressive Paper Box 
rompany or :\fr. Budde Schi-ffenhans, )Ir. Hull said 
on croRs examination , upon being asked whether, 
when in dealing with )fr. Schiffenhans that he was 
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dealing with him as an officer of tlte company. "I 
was dealing with him as an individual, how he 
woulu purchase the property, I don't know." The 
next question put to Mr. Hull was: "You have no 
idea how he was purchasing the property?" "No, 
I understood it "Was to be used for paper box manu-
facturing." 

Late1· in tlle testimony, the question was put to 
Mr. Hull on cross examination: "All the time yon 
knew that you were attempting to sell the prope1-ty 
to the Progressive Pa per Box Company, didn't 
you?" Answer. "I couldn't say that. I was deal-
ing with l\Ir. Sclliffenhaus. I assumed that he was 
president of a paper box company and assumed that 
he was getting it for the Progressive Paper Box 
Company." 

'l"'liel'e is ample testimony on cross examination 
of )Jr. Hull to the effect that he knew Mr. Buckle 
Schiffenhaus was an officer of the Prog1·essive 
Paper Box Company. 

':l1herefore, it is respectfully submitted that there 
was considerable proof in the case showing the Ap-
pellant dealt with Iludde Sthiffenhaus as an indi-
vidual and likewise, ample testimony showing that 
Mr. Schiffenhaus was vice president of Progressive 
Paper Box Company. And further, that under the 
cases cited above, where there is a doubt as to 
whether or not the Plain tiff was the procuring or 
efficient cause of the sale, the case must be sub-
mitted to the jury upon proper instructions from 
the trial court, and it is respectfully submitted that 
this case should have been submitted to the jury to 
determine that question. 

It is respectfully submitted that the judgment 
non-suiti~:!Y,})~.]faintiff-Appe~lant be reversed and 
the case'~ ~or a new trial. 

YOUNG & SHANLEY, 
Attorneys for Plain.tiff-Appellant. 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS 

Between 

FEIST & FEIST, a corporation of 
the State of New Jersey, 

Plaintiff-Appellant) 

and 

BLOOMFIELD BANK & TRUST 
COMPANY, a corporation of 

r ew Jersey having its prin -
cipal office in Bloomfield, Es-
sex County, Ne,v Jersey, 

Defendant-Respondent. 

BRIEF FOR DEFE:NDA.r T-RESPONDENT 

FACTS 

This suit was brought for real estate commissions 
alleged to be due from the respondent on two counts 
as stated in the complaint which has been copied 
into the State of Case. (page 3 thereof). The first 
count is founded upon a contract alleged to have 
been entered into between the respondent and the 
appellant respecting the sale of the property at 
350 Hoover Avenue, in the Town of Bloomfield, 
County of Essex and State of New Jersey. This 
contract was alleged to be contained in the two 
letters, copies of which are contained on pages 4 
and 5 of the appellant's brief. 
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T'he second count is predicated upon the provi-
sions of the tenth section of the Statute of Frauds 
and Perjuries as amended. Pamphlet Laws 1911, 
chapter 331, page 703, and La"·s of 1918, chapter 
273, page 1020. As stated in the appellant's brief 
at the conclusion of the plaintiff's case, the lo-wer 
court granted a nonsuit. It would seem unneces-
sary to review the testimony of the appellant's one 
witness in view of the fact that the argument herein 
contained alludes to sufficient portion thereof to 
show that the appellant has failed to prove such 
facts as would warrant a recovery against the re-
spondent. 

SUMMARY OF ARGUMENT 

For convenience the respondent's argument is di-
vided into three parts. Point One is devoted to 
the first count contained in the complaint. Point 
T,Yo is devoted to the second count contained in 
the complaint. Point Three is devoted to a reply 
to the appellant's arguments as set forth under one, 
two and three in its brief. 

ARGUMENT 

POINT ONE 

As to the first count, the plaintiff's right to recov-
ery was limited by the · contract alleged to have been 
made between the parties. The plaintiff-appellant 
attempted to prove compliance on its part with the 
terms of that contract by proof that the Bloomfield 
Bank and Trust Company had sold the premises in 
question to Budde Schiffenhaus. The lower court 
refused to accept this proof as a compliance with 
the terms of the contract because the alleged con-
tract as sho"\Yn by the letters referred to is an agree-
ment to pay commissions upon the sale of the prop-
erty in question to the Progressive Paper Box Com-



pany. There was no proof that the Progressive 
Paper Box Company and Budde Schiffenhaus were 
one and the same individual nor was there any proof 
of fraud on the part of either the defendant-re-
spondent or of lVlr. Schiffenhaus, nor was there any 
proof that Mr. Schiffenhaus purchased this prop-
erty on behalf of Progressive Paper Box Company. 
In the case of Resky v. ill eyer) 98 N. J. L. 168, 
( Court of Errors and Appeals), we find the follow-
ing state of facts: The defendant, Meyer, the owner 
of a house, circularized various brokers and also 
inserted advertisements in various newspapers re-
specting such sale and the terms thereof . The 
plaintiff, Resky, who received one of the circular 
letters, communicated with one Weiss (to whom 
Meyer ultimately conveyed the premises) and noti-
fied Meyer he had a prospective purchaser. Resky 
took ,i"\1 eiss to see the property by arrangement and 
Meyer, the owner, was not present on that occa-
sion. Subsequently an offer was made by Resky 
on behalf of ,v eiss ·which offer was not acceptable 
to the defendant, Meyer. Thereafter Meyer enterecl 
into a contract to sell to one Solomon, " ·ho, it ap-
pears, was an acquaintance of lVlr. ·vveiss and who 
later assigned the c·ontrnc-t to \Veiss. Purs,rn nt to 
the terms of the assignment Meyer conveyed to "r eiss. The defendant admmYleclged that he l iacl 
~uthorized Resky in writing as his broker. The 
Court of Errors an ~l Appeals 1·eversed the lower 
court in finding for the pfaintiff and found for the 
defendant. Justice Parker, who delivered the opin-
ion for the court, said : 

The proposition that a broker, in order to 
he entitled to commission, must be "the pro-
ducing cause of the sale" necessarily implies 
that the purchaser must have been produced by 
him. In this case the broker produced \\" eiss; 
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he did not produce Solomon. If the "sale" 
was made to Weiss, the own er is liable; if 
the "sale" was made to Solomon he is not. . . . 
If there had been any evidence to show that 
Meyer knew or had reas.on to believe, before 
the contract of sale was executed, that Solo-
mon was acting for Weiss and not for himself, 
the case would be different; but there is no 
such evidence". 

In the instant case no evidence was offered nor 
has there been any suggestion that Budde Schiffen-
haus, in the purchase of the defendant's property, 
,ras acting for or on behalf of the Progressive Paper 
Box Company whidh evidence, if it were true, 
would have been available to the plaintiff by sub-
poenaing the corporate records of the Progressive 
Paper Box Company or the records of Budde Schif-
fenhaus. 

POINT TWO 

As to the second count the plaintiff below at-
tempted to show compliance ,Yith the following 
clause of the tenth section of the Statute of Frauds: 

"Provided, however, that any broker or real 
estate agent ·who may hereafter be employed by 
any owner of real estate by oral agreement, 
to sell or exchange any real estate belonging 
to such owner, and who shall actu-ally cff·ect the 
sale or exchange of such real estare pursuant 
to such oral agreement before the same shall 
have been terminated by such owner in writ-
ing as hereinafter provide~, may recover from 
such owner the amount of comn1ission on ~mch 
sale or exchange provided such broker or agent 
shall " ·ithin five clays after the making o:f 
such oral agreement serve upon such 01\rner 
a notice in writing setting forth the terms of 
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such oral agreement and stating the rate or 
amount of commission to be paid thereunder 

' and provided said owner shall not have repud-
iated or terminated such agreement prior to 
the actual sale or exchange of such real estate." 

In proving a cause of action on this count the 
plaintiff below utterly failed in supplying any 
proof that it actually effected the sale and, as 
pointed out by the court below, this is a statutory 
requisite of the 1·ight to recoYer. Snch has been 
the holding in the Court of Errors and Appeals. 
Raron Y. \\' ,is11ou··ski ) 102 X J. L. 46, in which Jus-
tice Parker, iu delivering the opinion of the Court 
of Errors and Appeals, in l'.Onstruing the phrase 
"slw]l a<·tnally effed the ::;ale" snid: 

'"l'be tir:-;t provi:-;o speaks of a broker who 
::;ltall ad11u1·1y elfecl the :-;ale, a11<l of 1·<.>lHHlia-
tiou 01· te1·rni11c1 tiou lffio1· io the actual sale 
01· exch,111ge; t liat tlH' ernployme11 (· rnay be l't>-

pudiated or tenniuated at any time after no-
tice by an owner served on the broker prior 
to the adual sale by such agent. We con-
sider that by this repeated use of the word 
"actual," as applied to "sale," the legislature 
intended to limit the right of recovery on an 
01·al l'.Ont1·ad to cases where the vendor eit her 
conveyed to the l)roke1·'s dient, or at most to 
tases in whkh a valid and binding coutrad of 
sale was entered into between vendor and the 
pm·drnser brought in by the broker." 

'f'he plaintiff did not adually effect a sale be-
fore repudiation which, in this case, was a sale to 
another. 

The plaintiff-appellant failed in the court below 
to p1·ove that it ndually effected the sale of the 
property in question to anyone, let alone to the 
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Progressive Paper Box Company. 
An examination of the testimony shows a com-

plete absence of any proof of an oral agreement 
made by and between the Bloomfield Bank and 
Trust Company, the defendant-respondent, and the 
plain tiff-appellant herein, nor does the letter set 
forth the terms of any such alleged oral agree-
ment. 

The court below commented upon this omission 
in saying to counsel for plaintiff-appellant: 

"I do not think your letter being written 
formed a verbal transaction that \Ye can use." 
(page 24, State of Case). 

Defendant-respondent maintains that the letter 
of li'eist & Feist to Bloomfield Bank and Trust Com-
pany, elated April 15th, does not c:omply ,Yith the 
statut r in iliat it- dO('H not· 1·efp1• i o any or·,1 l ,1gT('C'-

ment ,tud, tllei·dm·p, of He<·rNsity, dol'N 1lot Nd f01·th 
the t<•t111N of :--m·lt 01·,11 :1g1·P<'lll<-'11L 

POINT THBEE 
A. Under paragraph one of the appellant's brief 

the appellant argues that it should be entitled to 
recover upon an authorization contained in the let-
ter written and signed by the defendant-respondent 
and set forth in full on page 7 of the State of Case. 
Undoubtedly the argument is presented for the 
reasou that the court below considered in its com-
ments ( page 24, State of Case) the feasibility of 
such a claim although the plaintiff did not plead 
a count in its complaint for recovery thereon. This 
letter, the court said, is insufficient to be an author-
ization to sell and an agreement to pay commis-
sions because the rate of commission is not specified 
therein and it therefore fails of compliance with 
the fii·st part of sedion ten of the Statute of Frauds. 
The entire first point of the appellant's brief is de-
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voted to showing that the rate of commission on 
the dollar is set forth not in the letter of authori-
zation but in another letter not signed by the owner 
as required in the Statute. In both of the cases 
cited by counsel under this point, the authorization 
signed by tlie owner contained the rate of commis-
sion to be paid on the dollar. It therefore appears 
that appellant's first point pertains to a count not 
included in the complaint and the authorities there-
in cited fail to substantiate by legal precedent the 
conclusion drawn in his argument. 

B. The appellant submits as a second ground 
for reversal that this case should have been submit-
ted to the jury to determine whether or not the ap-
pellant was the procuring or efficient cause of the 
sale. Had the sale been made to the Progressive 
Paper Box Company, an issue would have been 
raised as to whether the appellant was the procur-
ing or efficient cause. Since, however, such a sale 
dfrl not transpire, no such issue arose in this case. 
The cases cited by the appellant under this point 
hold that iu a proper case where there is a sale to 
the broker's client and there is a doubt as to the 
broker being the efficient and procuring cause of 
the sale, such doubt must be resolved by the jury. 
ljo ·11.r7h ,T. S11icc1' .1llannfa -ctu1'inq Oomz,a,ny) 105 N. J. 
L. 152 ( hereinafter referred to) is a case in which 
a nonsuit was sustained on the ground that the 
sale ,ms not made to the broker's client. In the 
case of Murray ipfelbcf.nin Inc. v. Bernstein) 104 
N. J. L. 664 (Court of Errors and Appeals) the 
plaintiff broker worked for two or three ,Yeeks after 
.Jn]y 27th, 1925, on a proposed lease. Later in May, 
192B, a m.,.,Y lease ,vith different terms was entered 
jnto between the owner anrl the broker's client. 
-Tnoge Dung-an granted a nonsuit stating that there 
we1·e 110 inferenres from which the jnry could find 
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tlt8t the plaintiff was the efficient procuring cause 
of tlie lease which was actually executed. 

In the case at bar the testimony most clearly sup-
ports the following comment made by the court, 
namely: 

"He" ( the broker) "might have brought the 
parties together, but he didn't say that they 
actually effected a sale. Mr. Schiffenhaus 
walked out and then later went back to the 
bank but your client did not actually effect 
the sale." 

As a matter of fact the testimony clearly shows 
(page 13, line 36, State of Case) that the plaintiff 
broker had not even succeeded in getting his client 
to make an offer for the property. 

0. Appellant argues in its point three that the 
trial judge erred in stating that there was no proof, 
that the appellant dealt with Mr. Budde Schiffen-
haus as an individual and that there was no proof 
as to the relationship between Progressive Paper 
Box Company and Mr. Schiffenhaus. With refer-
ence to the question as to dealing with Mr. Budde , 
Schiffenhaus as an individual, it is true that Mr. 
Hull in the early part of his testimony stated that 
he was dealing with Mr. Schiffenhaus individually. 
Later, however, Mr. Hull changed his testimony and 
stated that he was dealing with Mr. Schiffenhaus 
as a representative of the Progressive Paper Box 
Company ( page 19, line 34, State of Case). 

Al though counsel claims in his brief that there 
is ample testimony that Budde Schiffenhaus was 
Yice-president of Progressive Paper Box Company, 
there is not one iota of evidence that when l\lr. 
Schiffenhaus purchased the property from Bloom-
field Bank and Trust Company he did so either in 
trust for ProgTessiYe Paper Box Company or on 
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behalf of that company, nor was there any proof 
of such a relationship as would entitle the plain-
tiff to recover commissions on this sale. In the 
case of L01igh v. Spicer JI anufcwtu ,ring Company 
Supra: This case involved a suit for commissions 
by a broker to whom the defendant had agreed to 
pay commissions on all sales to customers pro-
duced by him. The broker produced Fiber Cushion 
Horseshoe Company of which Peter C. Argyro was 
president. Shortly after that company closed up. 
A new company was organized named P. C. A. 
Steel Fiber Horseshoe Company of which Argyro 
was treasurer and actively engaged in the manage-
ment. The new company purchased from the de-
fendant. According to the evidence the two corpo-
rations were not connected. The court held in this 
case that the1·e being no proof that the plaintiff 
had by any act on its part produced the new con-
cern as a customer of the defendant, a nonsuit was 
proper. In that case the agreement ,Yas to pay 
corn.missions irrespective of whom the broker pro-
duced whereas in the instant case the agTeement 
was to pay commissions in the event of the sale to 
Progressive Paper Rox Company. 

SUMMARY 

Respondent therefore submits that plaintiff -ap-
pellant in order to have avoided a non-suit in the 
court below must have proved a prinw facias case 
on one of three possible causes of action. First, 
by virtue of a written agreement between the par-
ties. Second, under the verbal agTeement and no-
tice clause of the tenth section of the Statute of 
Frauds. Third, under a written authorization 
signed by the owner as provided in the first clause 
of section ten of the Statute of Frauds. Appellant 
in the court belo'i,. pleaded the first two of these 
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possible causes of action but failed to substantiate 
by the evidence submitted any one of the three 
possible ca uses of action. It failed to prove first 
that it had effected a sale to the person named in 
the written agreement bet,veen the parties. It 
failed in the second place to prove any verbal agree-
ment or that it effected an actual sale in pursuance 
with any verbal agreement which might have been 
had and it failed in the third place to show a proper 
written authority signed by the owner containing 
the rate of commission on the dollar as. provided 
by the Statute. 

WHEREFOR it is respectfully submitted that 
the judgment of nonsuit was entirely proper and 
should he affirmed. 

BOYD & DODD, 
Attorneys for Defendant-Respondent. 

ERNEST F. KEER, JR., 
Of Counsel. 
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