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IN CHANCERY OF NEW JERSEY

Between

William A. Ste ven s, Attorney
General of the State of New
Jersey,

On Bill, etc.

Order to Show

C lai t )
orp-ainant, Cause and Prelim-

V.
Associated Mortgage Company Ord
of New der sey, rder.

Defendant.

This matter being opened to tI Court by Phil ip
L. Coffin, Jr., Esq., Special Assistant Attorney Gen-
eral of New Jersey, Solicitor of Complainant, and the
Court having read and considered eie bill of com-
plaint filed in this cause, as well as the affidavits and
exhibits thereunto annexed:

It is on this 31st day of July, 1930, ORDERED that
the defendant show cause before the Chancellor at
the Chancery Chambers, at State House, Trenton,
New dJersey, on the 12th day of August, 1930, at the
hour of ten o’clock in the forenoon, day-light saving
time, (nine o’clock, Eastern Standard Time) or as
soon thereafter as counsel can be heard, why an or-
der should not be made restraining and enjoining,
pending the final disposition of this cause and per-
manently thereafter, the said defendant, its agents,
depositories, employees, brokers, officers, directors,
stockholders and all persons acting in aid or assist-
ance of them from:

a. Issuing, selling, offering for sale, purchasing,
offering to purchase, promoting, negotiating, adver-

inary Restraining 10
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2 Order to Show Cause

tising or distributing any stocks, bonds, notes, deben-
tures, evidences of indebtedness, certificates of inter-
est or participation, interim certificates or receipts,
foreign currency orders or calls or options therefor
or other instruments commonly known as securities
of any kind or description whatsoever within or from
this State.

b. Removing any of their property from the State
of New Jersey and from disbursing any of the funds
of the defendant, Associated Mortgage Company of
New Jersey.

c. Continuing the practices described in the bill of
complaint or engaging therein or doing any acts in
furtherance thereof within this State.

It is further ORDERED that the defendant, Associ-
ated Mortgage Company of New Jersey, show cause
at the time and place hereinbefore designated why
a receiver or receivers should not be appointed to
take into his or their possession all of the real and
personal property of the said corporation and all of
its respective franchises, rights, privileges and effects,
to settle the estate and distribute the assets under
the direction of this Court in acordance with the
statute in such case made and provided.

It is further ORDERED that the defendant, Associ-
ated Mortgage Company of New Jersey, show cause
at the time and place hereinbefore designated why a
receiver or receivers should not be appointed by this
Court to take into his or their possession, all the
goods and chattels, rights and credits, documents,
papers, choses in action, bills, notes and property of
every description whatsoever of the said defendant,
derived by it by means of any practices declared to
be illegal and prohibited by an Act of the Legislature
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of the State of New dJersey, commonly known and
designated as the “New dJersey Securities Act,” as
amended and supplemented, including also all prop-
erty with which said property has been mingled, if
such property cannot be identified in kind because
of such co-mingling, and dispose of the property so
taken over under the direction of this Court in accor-

dance with the statute in such case made and pro-
vided.

It is further ORDERED that in the meantime and jq

pending the final hearing of this cause and until the
further order of this Court the defendant herein, its
agents, depositories, employees, brokers, officers, di-
rectors, stockholders and all persons acting in aid or
assistance of them be and they hereby are restrained
and enjoined from:

a. Issuing, selling, offering for sale, purchasing,
offering to purchase, promoting, negotiating, adver-
tising, or distributing any stocks, bonds, notes, deben-
hires, evidences of indebtedness, certificates of inter-
est or participation, interim certificates or receipts,
foreign currency orders or calls or options therefor
or other instruments commonly know as securities of
any kind or description whatsoever within or from
this State.

b. Removing any of their property from the State
of New Jersey.

It 1s further ORDERED that a true copy of this
order, together with the bill of complaint and affi-
davits and exhibits attached, which may be certified
as true copies by the Solicitor of the Complainant, be
served on the defendant herein by leaving the same
at its registered office or principal place of business
with the person in charge thereof or by mailing the

20
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4 Order to Show Cause

same by registered mail to its last known place of
business or registered office within five days from the
date hereof.

It is further ORDERED that the complainant may
file further affidavits in support of this application
or before the return date hereof, provided the same
are served on the defendant in the same manner as
hereinbefore described.

Respectfully advised,

dJ. C Bigelow,
Vice Chancellor.

E R Watker .
Chancellor.
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IN CHANCERY OF NEW JERSEY

TO HIS HONOR EDWIN ROBERT WALKER,
CHANCELLOR OF THE STATE OF NEW JERSEY.

The complainant, William A. Stevens, Attorney
General of the State of New dJersey, respectfully
shows that: 10

1. He prosecutes this suit pursuant to the author-
ity contained in the New Jersey Securities Act, ap-
proved March 19th, 1927, the amendments thereof
and supplements thereto.

2. The defendant herein is ASSOCIATED MORT-
GAGE COMPANY OF NEW JERSEY, a corporation
of the State of New Jersey, having its principal office
in Burlington, New Jersey. 20

3. The defendant, Associated Mortgage Company
of New Jersey, was incorporated on December 2nd,
1927, with an authorized capitalization of 10,000
shares of 7% cumulative preferred stock with a par
value of $100.00 per share and 20,000 shares of no
par value common stock. The holders of preferred
stock are not entitled to any voice or vote in the man-
agement or affairs of the corporation and the voting
power is confined exclusively to holders of the com- 30
mon stock. Both classes of stock may be issued at
any time and for any consideration that the Board of
Directors may determine and the vote or assent of
the stockholders is not necessary for such issuance.
The incorporators of the enterprise were Clinton D.
Evans, Howard L. Hildebrand and T. Philips Brown.
These individuals, however, were merely “dummy
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incorporators” and did not own any substantial in-
terest in the corporation at any time. Shortly after
the organization of the company, the real organizers
and promoters of the enterprise assumed their offi-
*cial positions. They were: Joseph R. Cheesman,
President; Glen A. Lindabury, Vice-President; Wil-
liam E. Taylor, Secretary and Treasurer. In addi-
tion to these names aforementioned, E. R. Dickson
and Harry I. Perrine were active in the promotion
20 and organization of the corporation.

4. At the time of the organization of the corpora-
tion, Messrs. Perrine and Dickson appeared at the
first meeting of the Board of Directors and stated
that they were entitled to a large number of shares of
common stock for work, labor and services in the or-
ganization of the corporation. The officers of the
corporation, acting under orders from the Board of
Directors, thereafter issued 3,000 shares of the cor-

20 poration’s no par value voting stock to Perrine and
Dickson as payment in full for organization ex-
penses. The Board of Directors neglected, however,
to establish the actual money value of the services
which Perrine and Dickson had performed and noth-
ing appears on any of the corporation’s records to
indicate the actual capital stock indebtedness so as-
sumed by the issuance of the aforesaid 3,000 shares
of common stock. Several weeks later, a special
meeting of the Board of Directors of the corporation

30 was held, at which time Mr. Perrine stated that he
was attempting to procure capital with which to op-
erate the business. Mr. Perrine offered to sell the
securities of the corporation and with that end in
view procure members of an advisory board consist-
ing of men of wide acquaintanceship and esteem, so
that he might thereby, by virtue of the corporation’s
association with such a group of well known and
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highly regarded individuals, be able to more readily
dispose of the corporation’s securties. Mr. Perrine,
in consideration of such offer, was issued 6,000 shares
of common stock to be used in the procurement of
members of the aforesaid advisory board. The Board
of Directors neglected, at this meeting, as well as at
the previous meeting, to establish the value of the
6,000 shares of common stock to be so issued, and
there is no method by which the capital stock indebt-

edness of the corporation on these 9,000 shares of jq

common stock can be determined.

5. Ever since the incorporation and organization
of the defendant, Associated Mortgage Company of
New dJersey, up to the present time, the defendant
herein has been engaged in, is liow engaging in and
is about to engage in the issuance, sale, offer for
sale, promotion, negotiation, advertisement and dis-
tribution within and from this State of the capital
stock and other securities of the defendant, Asso-
ciated Mortgage Company of New Jersey, and in con-
nection therewith the defendant has used and em-
ployed, is using and employing, and is about to use
and employ deception, misrepresentation, conceal-
ment, suppression, fraud, false pretense, false prom-
ise and fictitious and pretended purchase and sale in
violation of the provisions of the New Jersey Secur-
ities Act, as amended and supplemented, said viola-
tion being described as follows:

6. Shortly following the organization and ineor-
poration of the defendant, Associated Mortgage Com-
pany of New Jersey, a contract was entered into be-
tween the defendant corporation and Marquis T. Per-
kins, wherein Perkins was to act as the fiscal agent
of the corporation in the sale of its securities. Under
the terms of this contract, Perkins was to receive a
commission of 25% on all stock subscriptions.

20

30



8 Complaint

7. On divers occasions subsequent to the organi-
zation and incorporation of the defendant corpora-
tion, it caused to be printed, issued and circulated
within and from this State to divers persons, the
particular names of whom are unknown to this com-
plainant, and also to the public at large, a certain cir-
cular, a true copy of which is attached hereto and
made a part hereof and designated as “Schedule A.”
Said circular stated :

10
“There is a strong Financial Institution man-

aged by a group of prominent New Jersey
Men--”

The Statement continues.:

“You are cordially extended an invitation to
become associated with the following gentlemen
in furthering the program of this institution.”

20
There was thereafter listed a group of prominent
individuals, together with their connections with
various financial institutions and banking houses.
This statement was prepared in such a way as to
make it appear that the men whose names appeared
therein were active in the management of the cor-
*poration, either as directors or officers. Notwith-
standing such natural implication, it is a fact that a
great number of the names that were listed in the
30 circular had no interest whatsoever in the corpora-
tion, except from the point of view of a stockholder.
A great number of these men had not assumed any
duties of a managerial or administrative nature. It
is furthermore the fact that several of the men whose
names were listed were the recipients of various
quantities of common stock of the corporation which
had been originally issued to Perrine and Dickson,
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without the receipt of any valuable monetary consid-
eration by the corporation therefor. It is further-
more the fact that considerable quantities of com-
mon stock had been issued to several of the individ-
uals whose names had been listed in the circular
above referred to, so that these individuals’ names
might be used to further the sale of stock.

8. The circular mentioned in paragraph 7 hereof,
printed, issued and distributed by the defendant inig
the manner and for the purposes described in said
paragraph, characterized the defendant, Associated
Mortgage Company of New Jersey, in the following
manner:

“There is a strong Financial Institution—
which has been functioning for some time, and
has proven to be one of the safest and most
profitable enterprises in the State of New Jer-
sey. 20

This institution is State wide in its aspect, op-

erations will cover the whole State of New Jer-
sey/’

These sentences were meant to convey to persons
who read the same that the defendant was then and
there a well established institution, with a busi- 30
ness sufficiently large to be state wide in its scope
and extending over the entire State of New dJersey.
Said statement wras deceptive, false and fraudulent
because the defendant did not then and there have
sufficient business on hand to be state wide in its
scope. It did not have funds in sufficient quantity
to justify the statement “Strong Financial Institu-
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tion,” but on the contrary was, in fact, insolvent from
the date of its organization and incorporation and
has been up until the present time. It is a fact, more-
over, that the corporation since its organization has
engaged in only a limited number of mortgage trans-
actions, wherein it has loaned money at excessively
high rates to a few individuals in Burlington County.
Aside from twenty-two mortgage loans which it has
made, the corporation has confined its activities to
the sale of its stock.

9. The circular mentioned in paragraph 7 here-
of, printed, issued and distributed by the defendant
in the manner and for the purposes described in
said paragraph, states on its last page:

“Dividends being paid quarterly.”

Such statement was used to provoke an interest in
the purchase of stock of the defendant corporation
by the public. Its chief purpose was to induce sales.
The circular above referred to concealed and sup-
pressed the fact, however, that dividends had been
paid out of capital and not out of earnings or sur-
plus of the corporation. Complainant charges the
fact to be that the corporation has never earned
sufficient money to pay a dividend, but has at all
times paid such dividends out of the capital of the
corporation, which acts were and have been con-
trary to the statutes made and provided relative to
the payment of dividends.

10. On divers occasions since the organization of
the defendant corporation, it has caused to be print-
ed, 1ssued and circulated, within and from this Sitate
to divers persons, the particular names of whom are
unknown to this complainant, and also to the public
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at large, a certain circular, a true copy of which is
attached hereto and made a part hereof and desig-
nated “Schedule B”. Said circular offered for sale
and advertised the capital stock of the defendant,
ASSOCIATED MORTGAGE COMPANY OF NEW
JERSEY, in units of one share of preferred stock
and two shares of common stock, at $150.00 per unit.
That circular contained under the heading “Direc-
tors and Advisory Board” the names of eighteen
different prominent men, with their vocation and jq
title specifically set forth. The connotation to be
placed upon the use of that list of names could only
be that the men listed thereunder were active in the
direction and management of the defendant corpora-
tion. Such, however, was not nor has not at any
time been the case. Several individuals had been
listed in said circular who have had no interest nor
voice in the management or direction of the cor-
poration; they being, in fact, stockholders and noth-
ing more. The use of such names was a deliber- gn
ate attempt on the part of the defendant corporation
to exploit the reputation and prestige their names
would spell out, so as to induce the purchase of
stock on the part of the gullible public whose reli-
ance upon the reputation and association of promi-
nent men in such an enterprise was well known to
the defendant corporation.

11. At all times during the negotiation and sale
of the corporation’s capital stock, defendant con- 30
cealed and suppressed the fact that 9,000 shares of
an authorized capitalization of 20,000 shares had
been issued to various individuals without the receipt
of any valuable monetary consideration by the cor-
poration. Such suppression and concealment was
fraudulent.
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12. The defendant, in its negotiation and sale of
the capital stock of the defendant corporation con-
cealed and suppressed the fact that the actual book
value of the common stock which it was selling at
prices up to $25.00 a share was less than nothing.
Such suppression and concealment was fraudulent.

13. The defendant, in its negotiation and sale of
the capital stock of ASSOCIATED MORTGAGE
COMPANY OF NEW JERSEY concealed and sup-
pressed the fact that $37.50 of every unit so sold at
$150.00 per unit was being used to defray the sell-
ing expenses of that security offering. Such con-
cealment and suppression was contrary to the pro-
visions of the New dJersey Securities Act.

14. Complainant further charges the fact to be
that notwithstanding that under the terms of the
contract between defendant corporation and M. T.
Perkins, he was to receive a commission of 25% on
all securities sold under his jurisdiction, the amount
of money disbursed for selling and organization ex-
penses has exceeded 46%. Up and until April 30th,
1930, $111,110.00 worth of stock of the corporation
had been sold. The cost of organizing the busi-
ness and of selling the stock totaled, as of that date,
$51,882.28. Complainant charges that defendant
corporation, Associated Mortgage Company of New
Jersey, suppressed and concealed the fact that this

30 considerable sum of money had been disbursed by

the organization for the establishment of defend-
ant’s business. The New Jersey Securities Act spe-
cifically defines the procurement of any commissions
so large as to be considered excessive and uncon-
scionable as a fraud.
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15. One of the recipients of the “watered” stock

that had been issued as is described in paragraph 4
hereof was Joseph R. Cheesman, President of the
corporation. Cheesman received several thousand
shares of common stock in consideration of his work,
labor and services performed in the organization of
the corporation. No cash consideration was paid
for this stock. Notwithstanding the fact that Chees-
man was an officer and director of the corporation,
and required to comport himself with the highest
degree of care in all negotiations with the corpora-
tion, and to completely divorce himself from any
actions wherein there might be a private, personal
profit to himself, he offered and sold to the corpora-
tion 745 shares of this common stock at $5.00 per
share. The corporation purchased this stock out of
capital, its earnings being insufficient to pay there-
for. The total amount of money received by Chees-
man from this improper sale was $3,725.00. Defend-
ant in its promotion, negotiation, and sale of the cap-
ital stock of the Associated Mortgage Company of
New dJersey concealed and suppressed the fact that
the corporation had purchased its own stock out of
capital from one of its officers. It also concealed
and suppressed the fact that Cheesman had sold
this stock to his corporation at a profit of $3,725.00 to
himself and a loss of a like amount to the corpora-
tion. It furthermore suppressed and concealed the
fact that Cheesman, who was disenfranchised and
disqualified from taking any action on such a matter
at a Board meeting, had formally voted at the meet-
ing at which the transaction had been approved by
the Board of Directors that such offer of sale from
himself to the corporation be accepted. Such sup-
pression and concealment was fraudulent.

20

30
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16. Defendant corporation, in its negotiation,
promotion and sale of the capital stock of Associ-
ated Mortgage Company of New dJersey has steadfast-
ly and consistently represented that the corporation
has paid dividends and on the basis of such history
of dividend payments, has solicited and induced the
purchase of additional stock from the public. De-
fendant corporation has suppressed and concealed,
however, that such dividends have been paid out of

20 capital and not out of earnings and or surplus, as is
required by the statutes of New Jersey. Defendant
corporation by its statement of dividend payments
represented to the public that the corporation was
solvent and earning substantial sums of money on its
investments so as to enable it to meet its dividend re-
quirements. Such statements and implications were
without any basis in fact and were, in fact, fraudu-
lent, deceptive and misleading. The net profits that
had been earned by the corporation from the incep-

20 tion of its business, December 15th, 1927, up to and
including June 24th, 1930, were $1,758.14. Dividends
totalling $3,401.02 have been paid during this period.
Such dividends have not been paid out of earnings
or profit, as is self-evident from the fact that earnings
and net profit did not amount to that sum. It is fur-
thermore the fact that there has been a depreciation
of assets since the organization of the corporation of
$51,882.28 and that of the total capital stock invest-
ment of $111,110.00 the corporation’s net worth has

30 depreciated to $57,640.81. No provision was made
at the time of the payments of the dividends to
amortize any portion of this depreciation. The
solicitation and inducement of the purchase of the
capital stock of the corporation on the basis of its
history of dividend payments was intended to mis-
lead the purchasers of stock into the belief that the
corporation was enjoying substantial financial suc-
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cess when such was not the case.

17. Defendant in its negotiation and sale of the
capital stock of Associated Mortgage Company of
New Jersey has at all times suppressed and con-
cealed the fact from the purchasers of stock that
the corporation was insolvent. Complainant charges
the fact to be that since the organization of the cor-
poration it has not earned sufficient money to en-
abe it to meet the cost of selling its securities, organ-
1zation expenses and its operating overhead. Com-
plainant charges that on June 24th, 1930, the cor-
poration had a deficit of $43,429.67. The suppression
and concealment of this impairment of the assets of
the corporation was a certain and definite infringe-
ment of the New Jersey Securities Act. Such con-
cealment was necessary $o as to enable the corpora-
tion to dispose of its securities.

18, During the negotiation, promotion and sale
of the capital stock of the defendant, Associated
Mortgage Company of New dJersey, it caused to be
printed, issued and circulated within and from this
State to divers persons, the particular names of
whom are unknown to this complainant, and also to
the public at large, a certain financial statement, a
true copy of which is attached hereto and made a
part hereof, and designated as “Schedule C.” Said
financial statement reveals a surplus of $24,237.89.
Said statement, however, fails to list as a liability
the obligation of the corporation on its common
stock issued and outstanding. That statement does
not reveal truly and accurately the financial condi-
tion of the corporation. Its use was intended to in-
duce further sale of the capital stock of defendant
corporation. Such use, knowing that the statement
did not correctly depict the true condition of affairs
of the corporation, was a well-considered, and delib-

20

30
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erate fraud upon all the purchasers of stock who re-
lied upon the figures contained therein.

19. The statement above referred to lists at the
bottom, as auditors, William G. Jones, Glenn Linda-
bury and W. Emory Cheesman. To the casual reader
it would appear as though three disinterested in-
dividuals had examined the books of the defendant
corporation and had prepared the statement to
which they were then and there certifying. Such was
not the true condition of affairs, however, inasmuch
as the three men, whose names appeared as auditors,
were all directors of the corporation. None of the
men were qualified in any manner to determine the
true financial condition of the corporation. None
of them were auditors, nor, in fact, engaged in any
business of a statistical nature or auditing nature
that qualified them to certify to the verity of the fi-
nancial statement. The purpose in listing the names
of the men was to influence the purchasers of stock
into the belief that the financial statement which dis-
closed an apparent healthy condition and a surplus
of $24,237.89 had been carefully prepared by experts
who were willing to personally guarantee the ac-
curacy of the figures contained therein.

20. The chief function of the corporation, ac-
cording to the Certificate of Incorporation, is to en-
gage in mortgage financing. Its usual practice has

30 been to lend money up to and including $10,000 on

50% of the appraised value of improved property,
charging an interest rate of 6% with a bonus of 5%.
Although the contract between M. T. Perkins and
the corporation specified that a 25% commission was
to be paid on all stock sold, he has been active in the
flotation of mortgage transactions, and has received
large and excessive commissions for the placing of
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such loans. Complainant charges the fact to be that
Perkins, on behalf of the corporation, has purchased
$14,730.60 worth of mortgages on improved property
in Burlington County and paid therefor by various
quantities of the capital stock of the defendant cor-
poration. Perkins received, as commissions on
these transactions, $3,682.65. The income of the cor-
poration from such transactions will be insufficient
to take care of the cost of acquisition in less than
three years’ time and consequently the amount of
stock so issued and delivered will not be productive
of results to the treasury of the corporation for a
considerable period of time yet to come.

Defendant has suppressed and concealed the fact
that Perkins has been engaged in the purchase of
mortgages, has paid therefor in stock upon which
he has received an excessive commission, and that
the corporation has thus jeopardized its future suc-
cess by paying a fee of 25% on these mortgage loans
which cannot show a return in excess of 11% per 20
annum.

21. Although the chief business of the corpora-
tion has been to lend money on first mortgages, it has
invested considerable sums of its money in the secur-
ities of other corporations. Complainant charges
that the corporation purchased 67 shares of stock
of the Burlington Real Estate Company at $100.00
per share. Such purchase was irregular in that the
Burlington Real Estate Company is dominated by 30
Joseph R. Cheesman, its president, who is also the
president of the defendant corporation. Itis further-
more true that the treasurer of the defendant cor-
poration, one Taylor, is also the treasurer of Bur-
lington Real Estate Company. The purchase of the
capital stock of the Burlington Real Estate Company
by Associated Mortgage Company of New Jersey was
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handled by Joseph R. Cheesman in dereliction of his
duty as an officer and director of defendant corpora-
tion. The Burlington Real Estate Company is en-
gaged in the same type of business as defendant cor-
poration. There was no reason whatsoever for the
investment of any money of defendant corporation
in the capital stock of a competing enterprise unless
it was to provide the competing corporation with
funds with which to combat defendant corporation.

10
22. Complainant further charges that consider-

able amounts of money have been invested in the
securities of corporations which will not result in
sufficient returns to enable the corporation to pay its
dividend at the rate of 7% per annum. It is also a
fact that M. T. Perkins, who is acting as the fiscal
agent of the corporation in the sale of its securities,;
1s In an embarrassed financial condition, and as a
result thereof has been forced to borrow money
20 from the corporation, so that there is now owing by
Perkins to the corporation on account of such loans
and advances so made, a sum in excess of $6,800.00.
Such money so disbursed to Perkins is non-produc-
tive and the corporation cannot and does not re-
ceive any income therefrom so as to enable it to
meet its dividend requirements. One instance in par-
ticular is eloquent proof of the" type of investment
transactions engaged in by the corporation which
have prevented the payment of dividends out of
30 earnings. Harry I. Perrine, who was a dominating
figure in the enterprise and a director, purchased 95
shares of capital stock of the Wrightstown National
Bank for $9,500.00. This stock was held for a con-
siderable time and then sold back to the bank for
$8,5650.00 at a loss of $950.00. At the same time, a
commission of $2,500.00 was paid by defendant to
Perrine and an associate of his named Oliver, with



Complaint 19

the result that the company lost $3,450.00 on this
transaction. Defendant corporation suppressed and
concealed the fact that considerable sums of money
of the corporation had been invested in this manner,
and that the corporation was the owner of shares of
stock in various corporations, which could not and
would not show a sufficient return to enable it to pay
its 7% dividend requirements. The fact that officers
and directors of the corporation received commis-
sions from defendant on the purchase and sale of 20
securities of other corporations as in the case of the
purchase of the Wrightstown Bank stock was sup-
pressed and concealed from the purchasers of
stock. Such suppression and concealment was fraud-
ulent.

23. Wherefore, it appears to the complainant,
who has caused an investigation to be made in ac-
cordance with the provisions of the New Jersey Se-
curities Act, and he accordingly charges that the de- 20
fendant has engaged in, is engaging in and is about
to engage in the use and employment of deception,
misrepresentation, concealment, suppression, fraud,
false pretense and false promise in connection with
the sale; offer for sale, promotion, negotiation, ad-
vertisement and “distribution within and from this
State of the capital stock and other securities of the
defendant, Associated Mortgage Company of New
Jersey; and the complainant particularly charges
that the defendant has engaged in, is engaging in and 30
is about to engage in the use and employment of
fraud in that it has gained and is attempting to gain
both directly and indirectly through trades in the
securities of the defendant, Associated Mortgage
Company of New dJersey, hereinbefore described, a
gross profit so large and exorbitant as to be uncon-
scionable and unreasonable; furthermore, that the
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facts hereinbefore related constitute an artifice, de-
vice and scheme to obtain money, profit and prop-
erty by practices declared to be illegal and pro-
hibted, all of which was and is in violation of the
New Jersey Securities Act as amended and supple-
mented.

THE COMPLAINANT IS WITHOUT ADEQUATE
REMEDY IN THE COURTS OF LAW AND THERE-

TOFORE PRAYS:

1. That the defendant may answer this bill of
complaint and each allegation therein made.

2. That the defendant, its agents, depositories,
employees, brokers, officers, directors, stockholders
and all persons acting in aid or assistance of them
be restrained and enjoined from continuing the prac-
tices described in this bill of complaint or engaging

20 therein or doing any acts in furtherance thereof

30

within or from this State.

3. That the defendant, its agents, depositories,
employees, brokers, officers, directors, stockholders
and all persons acting in aid or assistance-of them
be restrained and enjoined from: #

a. Issuing, selling, offering for sale, purchas-
ing, offering to purchase, promoting, negotiating,
advertising, or distributing any stocks, bonds,
notes, debentures, evidences of indebtedness,
certificates of interest or participation, interim
certificates or receipts, foreign currency orders
or calls or options therefor or other instruments
commonly known as securities of any kind or
description whatsoever within or from this State.
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b. Removing any of their property from the
State of New Jersey and from disbursing any of
the funds of the defendant, Associated Mortgage
Company of New dJersey.

4. That a receiver or receivers be appointed by
this Court to take charge of the assets of the defend-
ant, Associated Mortgage Company of New dJersey,
a corporation of the State of New Jersey, and dis-
pose thereof under the direction of this Court, in ac- jq
cordance with the provisions of the New Jersey Se-
curities Act.

5. That an order be made directing the defendant
herein to show cause before this Court on a date to
be fixed why it and its respective officers, directors,
attorneys, agents, servants, employees, depositories
and all persons acting in aid or assistance of them
should not be jointly and severally restrained and
enjoined in the manner and respects hereinbefore
set forth, pending the final hearing of this cause. 20

6. That a writ of subpoena may be issued com-
manding said defendants to answer this bill of com-
plaint and abide by such decree as this Court may
make in the promises.

7. That the complainant may have such other and
further relief as to this Honorable Court may seem
meet and proper.

WILLIAM A. STEVENS,

Attorney General of New Jersey,
Complainant.

RICHARD C. PLUMER,
Assistant Attorney General of New
Jersey, Counsel with Complainant.

PHILIP L. COFFIN, Jr.,
Special Assistant Attorney General,

Solicitor of Complainant.



22 Schedule A
Page 1
Schedule A
Mr. Lenard Norman

There is a Strong Financial Institution managed
by a group of prominent New Jersey men, which has
been functioning for some time, and has proven to

lobe one of the safest and most profitable enterprises
in the State of New Jersey.

You are cordially extended an invitation to be-
come associated with the following gentlemen in
furthering the program of this institution.

This institution is State wide in its aspect, opera-
tions will cover the whole State of New Jersey. It
will render a distinct service to all communities in
New Jersey, and for this reason is favorably regard-
ed by all.

20 Information showing how you may become
acquainted with the purpose of this corporation and
take advantage of the valuable rights now being
offered will be furnished, if you will mail the en-
closed card, using the envelope supplied herewith.

Yours very truly,

THE COMMITTEE.
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GRANDIN V. JOHNSON

Vice-President First National Bank, Sea Bright
THOMAS J. EARLY

President Peoples National Bank, Pemberton
MORRIS E. LAMB

President First National Bank, New Egypt
JOHN C. HURFF 10

President First National Bank, JMarlton
DAVID S. H CROSHAW

Director First National Bank, New Egypt
DR. H. E. LONGSDORF

Director Union National Bank;Mount Holly

Schedule A

HARRY HAWKINS, Jr.

Director Union National Bank, Mount Holly
W. G. DAVIS

Director First National Bank, Wrightstown
WILLIAM C. JONES

President Burlington City Chamber of Commerce

Director Associated Mortgage Co. of New Jersey 30
J. H. ATKINSON

Director Peoples National Bank, Pemberton
JOHN R. WILKINSON

Director First National Bank, Vincentown
JOSEPH R. CHESSMAN

Vice-President First National Bank, Wrightstown

President Associated Mortgage Co. of New. Jersey
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Dividends being paid quarterly.

10 Page 1
Schedule B.

ASSOCIATED
MORTGAGE COMPANY
OF NEW JERSEY

(Incorporated Under the Laws of the State of
New Jersey)

Capitalization
ONE MILLION DOLLARS

10,000 Shares 7% Cumulative Preferred Stock,
Par Value $100 Each

20,000 Shares Common Stock, No Par Value

ADVANCE OFFERING PRICE
Unit Price:
1 Share Preferred Stock

2 Shares Common Stock
$150.00

(All Subscriptions Received Subject to Allotment)
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SECURITY BEHIND EACH MORTGAGE

1. Every loan granted by our Company is se-

cured by a first mortgage on property worth nearlyjq

twice as much as the amount of the loan.

2. Property appraisals are made by men whose
experience in valuing real estate justifies their opin-
ion.

3. All mortgages deposited as security for our
bonds must be issued only against occupied dwell-
ings.

4. All properties against which loans are made
are adequately insured.

5. Titles are examined by recognized authorities.

6. The character and financial responsibility of
the owner must be beyond reproach.

7. The Company exercises careful supervision as
regards the payment of all taxes and insurance
premiums and takes care of the collection of inter-
est and principal when due.

8. The Company’s field of operations is confined
to the State of New Jersey, which state is recognized
by mortgage authorities as one of the safest and most
profitable in which to operate.

20

30
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9. The wide diversification of mortgages through-

out the State of New Jersey offers a strong factor of
safety.

10. The type of security in which the Company
deals has been approved as a legal investment for
Savings Banks and Trust Funds.

11. The Company’s capital is liquid at all times
and is not tied up in factories, equipment and bur-
densome inventories.

12. The Company renders a service which is cer-
tain to be beneficial to the communities in which it
operates.

13. The management of the Company is in the
hands of men who are thoroughly experienced in the
mortgage business.

14. Securities of the modern mortgage company,
such as the Associated Mortgage Company of New
Jersey, offer a splendid type of investment, combin-
ing unusual profit probabilities with a satisfactory
degree of safety.

Page 3
Schedule B.
DIRECTORS AND ADVISORY BOARD

JOSEPH R. CHESSMAN, President
President Burlington Realty & Finance Corp.
President Enterprise Publishing Co.
Director Independent Bonding & Casualty Ins. Co.,

Newark, N. J.
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H. I. PERRINE, Vice-President
H. I. Perrine & Co., Investments, Burlington, N. J.
Formerly with National City Company, New York
City
Formerly with West & Co., Philadelphia, Pa.
WILLIAM C. JONES, Burlington, N. J.
Director Burlington Realty & Finance Corp.
Coal Merchant
WILLIAM E. TAYLOR, Treasurer
Treasurer Joshua Taylor & Go., Burlington, N. J.  ~o
Treasurer Burlington Realty & Finance Corp.
WARREN R. RAHN, Burlington, N. J.
HARRY J. ZIEGLER, Riverside, N. J.
Real Estate and Insurance
CHRISTIAN DICK, SR., Riverside, N. dJ.
Retired
CHAS. B. DURBOROW, Edgewater Park, N. J.
President Chas. B. Durborow & Co., Real Estate.
Director Coast National Bank, Seaside Heights, N.J.
Director Indemnity Exchange of America, 1001 20
Chestnut St., Philadelphia, Pa.
MORRIS E. LAMB, New Egypt, N. J.
President First National Bank, New Egypt
DAVID S. H CROSHAW, New Egypt, N. J.
Director First National Bank, New Egypt
DR. H. K. LONGSDORF, Mount Holly, N. J.
Vice-President Mount Holly Mortgage & Finance
Co.
President Northampton Textile Co., Mount Holly
Director Union National Bank and Trust Co., 30
Mount Holly
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HERBERT S. KILLIE, Mount Holly, N. J.
Attorney
Solicitor Northampton Textile Co., Mount Holly
Secretary-Treasurer Mount Holly Chamber of
Commerce
HARRY HAWKINS, JR., Mount Holly, N. J.
Ja Insurance
President Mount Holly Mortgage & Finance Co,,
Director People’s Building & Loan Association
Director Union National Bank and Trust Co.,
Mount Holly
JOHN R. WILKINSON, Vincentown, N. J.
Director First National Bank, Vincentown
Treasurer Vincentown & Tabernacle Telephone
Co.
J. H. ATKINSON, Wrightstown, N. J.
20 Director First National Bank, Wrightstown, N. J.
Director People’s National Bank, Pemberton, N. J.
WILLIAM H. BOWKER, Medford, N. J.
Real Estate and Insurance
THOMAS J. EARLY, Pemberton, N. J.
President People’s National Bank, Pemberton, N.J.
B. NEY RIDGWAY, Pemberton, N. J.
Merchant

ASSOCIATED
30 MORTGAGE COMPANY
OF NEW JERSEY

Executive Offices
MECHANICS NATIONAL BANK BUILDING
BURLINGTON, N. J.
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Schedule C
STATEMENT
ASSOCIATED MORTGAGE
COMPANY
of New Jersey
Feb. 1, 1930
Resources
Cash oo $ 5,336.62iq
Accounts Receivable ......cccooovvvvviiiiiiniiiinnnnn. 4,692.50
Bonds and Mortgages .....cccccoeeeeeieeeeeeienen.... 63,452.90
Capital Stock Subscribed......ccccoeeeeeeennn..n. 35,085.00
Office Furn. and Equipment.................... 477.00
$109,044.02
Liabilities
Bills Payable ........cccooviiiiiiiie e e, $ 22,000.00
Capital Stock full paid, Preferred........ 48,200.00
Received on Deferred Payments.............. 14,606.13-20
SUIPIUS  cevveieieiiieieeeeccee e 24,237.89
$109,044.02
William E. Taylor,
Treasurer.
Auditors:
Wm. C. Jones,

Glenn Lindabury,
W. Emory Cheesman. 30
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SITAITE OF NEW JERSEY, I
COUNTY OF ESSEX, f

PHILIP L. COFFIN, Jr., being duly sworn accord-
ing to law, upon his oath deposes and says:

1. I am a Special Assistant Attorney General of
the State of New Jersey, associated with the Division
10 of Securities of the Department of the Attorney Gen-
eral, and authorized to act for the Attorney General,
and in his name to represent him in carrying into ef-
fect the provisions of Chapter 79 of the Laws of 1927,
approved March 19th, 1927, the amendments there-
of and supplements thereto.

2. In pursuance of the authority contained in said
statute, as amended and supplemented, I have inves-
tigated the practices of ASSOCIATED MORTGAGE

20 COMPANY OF NEW JERSEY, a corporation of the
State of New Jersey, in connection with the issuance,
sale, offer for sale, purchase, offer to purchase, pro-
motion, negotiation, advertisement and distribution
by it within and from this state of the capital stock
and other securities of Associated Mortgage Com-
pany of New Jersey aforesaid. Pursuant to said au-
thority, on May 1st, 1930, I examined Joseph R.
Cheesman, President of the corporation, Marquis T.
Perkins, fiscal agent for the corporation, and Her-

30bert S. Killie, solicitor of the corporation, personal-
ly, under oath. Pursuant*to said authority, on July
23rd, 1930, I continued my examination and exam-
ined the aforementioned Joseph R. Cheesman and
Marquis T. Perkins personally, under oath, ancl by
their deposition and the papers and documents filed
in connection with said examination, substantially
the following facts were related:
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3. The defendant, Associated Mortgage Company
of New Jersey, was incorporated on December 2nd,
1927, with an authorized capitalization of 10,000
shares of 7% cumulative preferred stock with a pur
value of $100.00 per share and 20,000 shares of no
par value common stock. The holders of preferred
stock are not entitled to any voice or vote in the man-
agement or affairs of the corporation and the voting
power is confined exclusively to holders of the com-
mon stock. Both classes of stock may be issued at io
any time and for any consideration that the Board
of Directors may determine and the vote or assent
of the stockholders is not necessary for such issu-
ance. The incorporators of the enterprise were Clin-
ton D. Evans, Howard L. Hildebrand and T. Philips
Brown. These individuals, however, were merely
“dummy incorporators” and did not own any sub-
stantial interest in the corporation at any time.
Shortly after the organization of the company, the
real organizers and promoters of the enterprise as- 20
sumed their official positions. They were: Joseph
R. Cheesman, President; Glenn A. Lindabury, Vice-
President; William E. Taylor, Secretary and Treas-
urer. In addition to these names aforementioned, E.
R. Dickson and Harry L. Perrine were active in the
promotion and organization of the corporation.

4. At the time of the organization of the corpora-
tion, Messrs. Perrine and Dickson appeared at the
first meeting of the Board of Directors and stated 30
that they were entitled to a large number of shares
of common stock for work, labor and services in the
organization of the corporation. The officers of the
corporation, acting under orders from the Board of
Directors, thereafter issued 3,000 shares of the cor-
poration’s no par value voting stock to Perrine and
Dickson as payment in full for organization expens-
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es. The Board of Directors neglected, however, to
establish the actual money value of the services
which Perrine and Dickson had performed and
nothing appears on any of the corporation” records
to indicate the actual capital stock indebtedness so
assumed by the issuance of the aforesaid 3,000 shares
of common stock. Several weeks later, a special
meeting of the Board of Directors of the corpora-
tion was held, at which time Mr. Perrine stated that
1Q he was attempting to procure capital with which to
operate the business. Mr. Perrine offered to sell the
securities of the corporation and with that end in
view procure members of an advisory board consist-
ing of men of wide acquaintanceship and esteem, so
that he might thereby, by virtue of the corporation’s
association with such a group of well known and
highly regarded individuals, be able to more readily
dispose of the corporation’s securities. Mr. Perrine,
in consideration of such offer, was issued 6,000
20 shares of common stock to be used in the procure-
ment of members of the aforesaid advisory board.
The Board of Directors neglected, at this meeting, as
well as at the previous meeting, to establish the value
of the 6,000 shares of common stock so issued, and
there is no method by which the capital stock indebt-
edness of the corporation on these 9,000 shares of
common stock can be determined. In answering to
the following specific questions which I put to Jos-
eph K. Cheesman at the various examinations that
30 were conducted by me, he testified as follows:
At the time of the organization, was 9,000
shares of stock issued to Perrine and Dickson?
A. 3,000 at one time and 6,000 at another.
Q. What did they pay for that stock?

A. Well, the first three thousand, I do not sup-
pose they paid anything. That was for services ren-
dered.
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Q What did they pay for the 6,000 shares?

A. That was supposed to be in services.

Q Was it ever revealed to purchasers of stock
that 9,000 shares had been issued for services ren-
dered ?

A. They knew that some stock had been issued.

Q What did Perrine and Dickson do with their
stock?

A. Well, they disposed of some of it gathering
Advisory Board members and selling some stock and
using it as expenses.

Q Did the company ever receive any benefit from
the sale of that privately owned stock ?

A. 1 would not say so, in money.

Q At what prices did Perrine and Dickson sell
that privately owned stock?

A. Well, from $5.00 to about $15.00. I think
$15.00 was the highest.

5. Shortly following the organization and incor- 20
poration of the defendant, Associated Mortgage Com-
pany of New Jersey, a contract was entered into be-
tween the defendant corporation and Marquis T.
Perkins, wherein Perkins was to act as the fiscal
agent of the corporation in the sale of its securities.
Under the terms of this contract, Perkins was to re-
ceive a commission of 25% on all stock subscriptions.

6. On divers occasions subsequent to the organi-
zation and incorporation of the defendant corpora-30
tion, it caused to be printed, issued and circulated
within and from this State to divers persons, the par-
ticular names of whom are unknown to this com-
plainant, and also to the public at large, a certain cir-
cular, a true copy of which is attached hereto and
made a part hereof and designated as “Schedule A”.
Said circular stated:
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“There is a strong Financial Institution man-
aged by a group of prominent New Jersey
Men—"

The statement continues :

“You are cordially extended an invitation to
become associated with the following gentlemen
in furthering the program of this institution.”

10
There was thereafter listed a group of prominent
individuals, together with their connections with va-
rious financial institutions and banking houses. This
statement was prepared in such a way as to make it
appear that the men whose names appeared therein
were active in the management of the corporation,
either as directors or officers. Notwithstanding such
natural implication, it is a fact that a great number
of the names that were listed in the circular had no
20 interest whatsoever in the corporation, except from
the point of view of a stockholder. A great number
of these men had not assumed any duties of a man-
agerial or administrative nature. It is furthermore
the fact that several of the men whose names were
listed were the recipients of various quantities of
common stock of the corporation which had been
originally issued to Perrine and Dickson, without the
receipt of any valuable monetary consideration by
the corporation therefor. It is furthermore the fact
30 that considerable quantities of common stock had
been issued to several of the individuals whose
names had been listed in the circular above referred
to, so that these individuals’ names might be used to
further the sale of stock. In answer to the following
specific questions, Joseph R. Cheesman testified be-
fore me at the various hearings conducted pursuant
to the New Jersey Securities Act, as follows:
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Q Who made up this circular A-1? (Referring
to the circular attached hereto and made a part
hereof and designated as “Schedule A”).

A. Mr. Perkins made it up and we printed it.

Q Has the Board of Directors passed upon it?

A. Yes.

Q Are the men whose names appear in the cir-
cular A-1 outside of the directors, the only stock-
holders ?

A. No, we have about 230 or 240 stockholders. "o

Q What was the purpose of putting some of the
stockholders’ names on this circular and not the
others’?

A. Each one of those that is printed is connected
with a bank.

Q So you thought that would look better?

A, Yes.

Q Did it ever occur to you that naming these men
as being connected with banks would lead the*public
to believe that they were connected with the Asso- 20
ciated Mortgage Company of New dJersey in some
more prominent way than as stockholders?

A. We had their consent.

Q The public would believe that they were con-
nected either as officers or directors, would they not?

A. We have their consent.

Q I am not referring to their view point, but to
t e viewpoint of the people who read this circular.

id it ever occur to you that there would arise in the
minds of people reading this circular; reading this 30
1st of names of men who were associated with the
company, that they would believe that they were
connected with the company as directors, at least?

A. That is possible.

Q" What control would they have over the com-
pany? Or what would be the importance of their
connection as stockholders?
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A. 1 suppose the salesmen would probably work
around in that town. I suppose that if they could
go into a town and say that yes Mr. So-and-so was a
stockholder that it would make it easier for the
salesmen.

7. The circular mentioned in paragraph 7 hereof,
printed, issued and distributed by the defendant in
the manner and for the purposes described in said
1Q paragraph, characterized the defendant, Associated
Mortgage Company of New Jersey, in the following
manner:

“There is a strong financial Institution—which
has been functioning for some time, and has
proven to be one of the safest and most profitable
enterprises in the State of New Jersey.

20
This institution is State wide in its aspect, op-
erations will cover the whole State of New Jer-

”»

sey.

These sentences were meant to convey to persons
who read the same that the defendant was then and
there a well established institution, with a business
sufficiently large to be state-wide in its scope and ex-
tending over the entire State 6f New Jersey. Said

30 statement was deceptive, false and fraudulent be-
cause the defendant did not then and there have suffi-
cient business on hand to be state-wide in its scope. It
did not have funds in sufficient quantity to justify
the statement “Strong Financial Institution,” but on
the contrary was, in fact, insolvent from the date of
its organization and incorporation and has been up
until the present time. It is afact, moreover, that the
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corporation since its organization has engaged in
only a limited number of mortgage transactions,
wherein it has loaned money at excessively high rates
to a few individuals in'Burlington County. Aside
from twenty-two mortgage loans which it has made,
the corporation has confined its activities to the sale
of its stock.

8. The circular mentioned in paragraph 7 here-
of, printed, issued and distributed by the defendant
in the manner and for the purposes described in said
paragraph, states on its last page:

“Dividends being paid quarterly.”

such statement was used to provoke the interest in
the purchase of stock of the defendant corporation
by the public. Its chief purpose was to induce sales.
The circular above referred to concealed and sup-
pressed the fact, however, that dividends had been 20
paid out of capital and not out of earnings or surplus
of the corporation, Complainant charges the fact to
be that the corporation has never earned sufficient
money to pay a dividend, but has at all times paid
such dividends out of the capital of the corporation,
which acts were and have been contrary to the stat-
utes made and provided relative to the payment of
dividends. The best evidence of the financial con-
dition of the company is the balance sheets of the
corporation as of June 24th, 1930, prepared by the 30
agents of the corporation and submitted to the Attor-
ney General upon his demand. These balance sheets
are attached hereto and designated “Schedule D”
and the analysis of the deficits contained therein at-
tached hereto and designated “Schedule C” are made
a part of this affidavit.

State Ubrani
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9. On divers occasions since the organization of the
defendant corporation, it has caused to be printed,
issued and circulated, within and from this State to
divers persons, the particular names of whom are
unknown to this complainant, and also to the public
at large, a certain circular, a true copy of which is
attached hereto and made a part hereof and desig-
nated “Schedule B”. Said circular offered for sale
and advertised the capital stock of the defendant, As-

20 sociated Mortgage Company of New Jersey, in units
of one share of preferred stock and two shares of
common stock, at $150.00 per unit. That circular con-
tained under the heading “Directors and Advisory
Board” the names of eighteen different prominent
men, with their vocation and title specifically set
forth. The connotation to be placed upon the use of
that list of names could only be that the men listed
thereunder were active in the direction and manage-
ment of the defendant corporation. Such, however,

20 was not nor has not at any time been the case. Sev-
eral individuals had been listed in said circular who
have had no interest nor voice in the management or
direction of the corporation; they being, in fact,
stockholders and nothing more. The use of such
names was a deliberate attempt on the part of the
defendant corporation to exploit the reputation and
prestige their names would spell out, so as to induce
the purchase of stock on the part of the gullible pub-
lic whose reliance upon the reputation and associa-

30 tion of prominent men in such an enterprise was
well known to the defendant corporation.

'10. At all times during the negotiation and sale
of the corporation’s capital stock, defendant con-
cealed and suppressed the fact that 9,000 shares of
an authorized capitalization of 20,000 shares had
been issued to various individuals without receipt of
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any valuable monetary consideration by the corpora-
tion. Such suppression and concealment was fraud-

ulent.

11. The defendant, in its negotiation and sale of
the capital stock of the defendant corporation, con-
cealed and suppressed the fact that the actual book
value of the common stock which it was selling at
prices up to $25.00 a share was less than nothing.
Such suppression and concealment was fraudulent,

12. The defendant, in its negotiation and sale of
the capital stock of Associated Mortgage Company
of New Jersey concealed and suppressed the fact that
$37.50 of every unit so sold at $150.00 per unit was
being used to defray the selling expenses of that se-
curity offering. Such concealment and suppression
was contrary to the provisions of the New Jersey Se-
curities Act.

20

13. Complainant further charges the fact to be
that notwithstanding that under the terms of the con-
tract between defendant corporation and M. T. Per-
kins, he was to receive a commission of 25% on all
securities sold under his jurisdiction, the amount of
money disbursed for selling and organization ex-
penses has exceeded 46%. Up and until April 30th,
1930, $111,110.00 worth of stock of the corporation
had been sold. The cost of organizing the business
and of selling the stock totaled, as of that date, 30
$51,882.28. Complainant charges that defendant
corporation, Associated Mortgage Company of New
Jersey, suppressed and concealed the fact that this
considerable sum of money had been disbursed by
the organization for the establishment of defendant’s
business. The New Jersey Securities Act specifically
defines the procurement of any commissions so large
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as to be considered excessive and unconscionable
as a fraud.

14. One of the recipients of the “watered” stock
that had been issued as is described in paragraph 4
hereof was Joseph R. Gheesman, President of the
corporation. Cheesman received several thousand
shares of common stock in consideration of his work,
labor and services performed in the organization of

10 the corporation. No cash consideration was paid
for this stock. Notwithstanding the fact that Ghees-
man was an officer and director of the corporation,
and required to comport himself with the highest de-
gree of care in all negotiations with the corporation,
and to completely divorce himself from any actions
wherein there might be a private, personal profit to
himself, he offered and sold to the corporation 745
shares of this common stock at $5.00 per share. The
corporation purchased this stock out of capital, its

20 earnings being insufficient to pay therefor. The total
amount of money received by Cheesman from this
improper sale was $3,725.00. Defendant in its pro-
motion, negotiation, and sale of the capital stock of
the Associated Mortgage Company of New dJersey
concealed and suppressed the fact that the corpora-
tion had purchased its own stock out of capital from
one of its officers. It also concealed and suppressed
the fact that Gheesman had sold this stock to his cor-
poration at a profit of $3,725.00 to himself and a loss

30 of a like amount to the corporation. It furthermore
suppressed and concealed the fact that Cheesman,
who was disenfranchised and disqualified from tak-
ing any action on such a matter at a board meeting,
had formally voted at the meeting at which the trans-
action had been approved by the Board of Directors
that such offer of sale from himself to the corpora-
tion be accepted. Such suppression and concealment
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was fraudulent. In answer to the following specific
questions, Joseph R. Cheesman testified as follows :

Q. Has the company bought any of its own stock?

A. Yes. My own.

Q.  Your own? You mean stock that was issued
to you and by you in turn sold back to the company?

A. Yes.

Q How many shares did you sell them?

A. 745 shares. I got $5.00 a share for it. iq

Q What did you pay for it?

A. That was in the transaction that I had.

Q Had it been received by you for services ren-
dered?

A, Yes.

15. Defendant corporation, in its negotiation,

promotion and sale of the capital stock of Associated
Mortgage Company of New Jersey, has steadfastly
and consistently represented that the' corporation
had paid dividends and on the basis of such history
of dividend payments, has solicited and induced the
purchase of additional stock from the public. De-
fendant corporation has suppressed and concealed,
however, that such dividends have been paid out of
capital and not out of earnings and. or surplus, as
is required by the statutes of New Jersey. Defendant
corporation by its statement of dividend payments
represented to the public that the corporation was
solvent and earning substantial sums of money on
its investments so as to enable it to meet its dividend
requirement. Such statements and implications
were without any basis in fact and were, in fact,
fraudulent, deceptive and misleading. The net
profits that had been earned by the corporation from
the inception of its business, December 15th, 1927,
up to and including June 24th, 1930, were $1,758.14.

20

30
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Dividends totalling $3,401.02 have been paid during
this period. Such dividends have not been paid out
of earnings and net profit did not amount to that
sum. It is furthermore the fact that there has been
a depreciation of assets since the organization of the
corporation of $51,882.28 and that of the total capital
stock investment of $111,110.00 the corporation’s net
worth has depreciated to $57,660.81. No provision
was made at the time of the payments of the divi-
dends to amortize any portion of this depreciation.
The solicitation and inducement of the purchase of
the capital stock of the corporation on the basis of its
history of dividend payments was intended to mis-
lead the purchasers of stock into the belief that the
corporation was enjoying substantial success when
such was not the case.

16. Defendant in its negotiation and sale of the
capital stock of Associated Mortgage Company of
New Jersey has at all times suppressed and con-
cealed the fact from the purchasers of stock that
the corporation was insolvent. Complainant charg-
es the fact to be that since the organization of the
corporation it has not earned sufficient money to en-
able it to meet the cost of selling its securities, or-
ganization expenses and 1its operating overhead.
Complainant charges that on June 24th, 1930, the
corporation had a deficit of $43,429.67. The suppres-
sion and concealment of this impairment of the as-
sets of the corporation was a certain and definite in-
fringement of the New Jersey Securities Act. Such
concealment was necessary so as to enable the cor-
poration to dispose of its securities.

17. During the negotiation, promotion and sale of
the capital stock of the defendant, Associated Mort-
gage Company of New dJersey, caused to be printed,
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issued and circulated within and from this State to
divers persons, the particular names of whom are
unknown to this complainant, and also to the public
at large, a certain financial statement, a true copy of
which is attached hereto and made a part hereof, and
designated as “Schedule C.” Said financial statement
reveals a surplus of $24,237.89. Said statement, how-
ever, fails to list as a liability the obligation of the
corporation on its common stock issued and out-
standing. That statement does not reveal truly and -n
accurately the financial condition of the corporation.
Its use was intended to induce further sale of the
capital stock of defendant corporation. Such use,
knowing that the statement did not correctly depict
the true condition of affairs of the corporation, was
a well-considered, and deliberate fraud upon all the
purchasers of stock who relied upon the figures con-
tained therein.

18. The statement above referred to lists at the 20
bottom, as auditors, William C. Jones, Glenn Linda-
bury and W. Emory Cheesman. To the casual read-
er it would appear as though three disinterested in-
dividuals had examined the books of the defendant
corporation and had prepared the statement to which
they were then and there certifying. Such was not
the true condition of affairs, however, inasmuch as
the three men, whose names appeared as auditors,
were all directors of the corporation. None of the
men were qualified in any manner to determine the 30
true financial condition of the corporation. None of
them were auditors, nor, in fact, engaged in any busi-
ness of a statistical nature or auditing nature that
qualified them to certify to the verity of the financial
statement. The purpose in listing the names of the
men was to influence the purchasers of stock into the
belief that the financial statement which disclosed
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an apparent healthy condition and a surplus of $24,-
237.89, had been carefully prepared by experts who
were willing to personally guarantee the accuracy of
the figures contained therein.

19. The chief function of the corporation, accord-

ing to the Certificate of Incorporation, is to engage in
mortgage financing. Its usual practice has been to
lend money up to and including $10,000 on 50% of
the appraised value of improved property, chargirig
an interest rate of 6% with a bonus of 5%. Although
the contract between M. T. Perkins and the corpora-
tion specified that a 25% commission was to be paid
on all stock sold, he has been active in the flotation of
mortgage transactions, and has received large and
excessive commissions for the placing of such loans.
Complainant charges the fact to be that Perkins, on
behalf of the corporation, has purchased $14,730.60
worth of mortgages on improved property in Bur-
lington County and paid therefor by various quan-
tities of the capital stock of the defendant corpora-
tion. Perkins received, as commissions on these
transactions, $3,682.65. The income of the corpora-
tion from such transactions will be insufficient to
take care of the cost of acquisition in less than three
years’ time and sonsequently the amount of stock so
issued and delivered will not be productive of re-
sults to the treasury of the corporation for a consid-
able period of time yet to come. Defendant has sup-

30 pressed and concealed the fact that Perkins has been

engaged in the purchase of mortgages, has paid
therefor in stock upon which he has received an ex-
cessive commission, and that the corporation has
thus jeopardized its future success by paying a fee
of 25% on these mortgage loans which cannot show a
return in excess of 11% per annum.
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20. Although the chief business of the corporation
has been to lend money on first mortgages, it has in-
vested considerable sums of its money in the secur-
ities of other corporations. Complainant charges
that the corporation purchased 67 shares of stock of
the Burlington Real Estate Company at $100.00 per
share. Such purchase was irregular in that the Bur-
lington Real Estate Company is dominated by Joseph
R. Cheesman, its president, who is also the president
of the defendant corporation. It is furthermore trueqq
that the treasurer of the defendant corporation, one
Taylor, is also the treasurer of Burlington Real Es-
tate Company. The purchase of the capital stock of
the Burlington Real Estate Company by Associated
Mortgage Company of New dJersey was handled by
Joseph R. Cheesman in dereliction of his duty as an
officer and director of defendant corporation. The
Burlington Real Estate Company is engaged in the
same type of business as defendant corporation.
There was no reason whatsoever for the investment 20
of any money of defendant corporation in the capital
stock of a competing enterprise unless it was to pro-
vide the competing corporation with funds with
which to combat defendant corporation. In answer
to the following specific questions, Joseph R. Chees-
man testified before me as follows:

Q What is your connection with the Burlington
Real Estate Company?

A. The Burlington Real Estate Company? I am 30
the president.

Q What is Mr. Turner’s connection with the
Burlington Real Estate Company?

A. Treasurer.

Q How many shares of the stock of the Burling-
ton Real Estate Company does the Associated Mort-
gage Company own?
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A. 1 think $6,700 worth.

Q. Who bought that stock for the Associated
Mortgage Company?

A. The Executive Board of the Associated Mort-
gage Company.

Q. Who are the members of the Executive Board
of the Associated Mortgage Company?

A. Taylor, myself, Jones and Glenn Lindabury.
(Taylor is treasurer of Burlington Beal Estate Com-
pany and Cheesman President of that corporation
and Jones and Lindabury both appear as auditors on
its financial statement. All four men are, at the
same time, directors of defendant corporation).

Q. Did you vote at that meeting where it was vot-
ed to buy this stock?

A. 1 don’trecall. I suppose I did.

Q Did Mr. Taylor vote at that meeting?

A. 1 suppose so.

20 21. Complainant further charges that consider-

able amounts of money have been invested in the
securities of corporations which will not result in
sufficient returns to enable the corporation to pay its
dividend at the rate of 7% per annum. It is also a
fact that M. T. Perkins, who is acting as the fiscal
agent of the corporation in the sale of its securities,
1s in an embarrassed financial condition, and as a re-
sult thereof has been forced to borrow money from
the corporation, so that there is now owing by Per-

30 kins to the corporation on account of such loans and

advances so made, a sum in excess of $6,800.00.
Such money so disbursed to Perkins is non-produc-
tive and the corporation cannot and does not receive
any income therefrom so as to enable it to meet its
dividend requirements. Omne instance in particular
1s eloquent proof of the type of investment transac-
tions engaged in by the corporation which have pre-
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vented the payment of dividends out of earnings.
Harry 1. Perrine, who was a dominating figure in the
enterprise and a director purchased 95 shares of
capital stock of the Wrightstown National Bank for
$9,500.00. This stock was held for a considerable
time and then sold back to the bank for $8,550.00 at
aloss of $950.00. At the same time, a commission of
$2,500.00 was paid by defendant to Perrine and an
associate of his named Oliver, with the result that
the company lost $3,450.00 on this transaction. De-
fendant corporation suppressed and concealed the
fact that considerable sums of money of the cor-
poration had been invested in this manner, and that
the corporation was the owner of shares of stock
in various corporations, which could not and would
not show a sufficient return to enable it to pay its
7% dividend requirements. The fact that officers
and directors of the corporation received com mis»
sions from defendant on the purchase and sale of
securities of other corporations as in the case of the 20
purchase of the Wrightstown Bank stock was sup-
pressed and concealed from the purchasers of stock.
Such suppression and concealment was fraudulent.

PHILIP L. COFFIN, Jr.

Sworn and subscribed to
before me this 31st day of
July, 1930.
30
J. Branton Wallace,
Notary Public of New dJersey.
My Commission expires May 5, 1932.
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Schedule A
Mr. Lenard Norman
There is a Strong Financial Institution managed

by a group of prominent New Jersey men, which has

been functioning for some time, and has proven to

10 be one of the safest and most profitable enterprises

20

A%

in the State of New Jersey.

You are cordially extended an invitation to be-
come associated with the following gentlemen in
furthering the program of this institution.

This institution is State wide in its aspect, opera-
tions will cover the whole State of New Jersey. It
will render a distinct service to all com munities in
New Jersey, and for this reason is favorably regard-
ed by all.

Inform ation showing how you may becom e
acquainted with the purpose of this corporation and
take advantage of the valuable rights now being
offered will be furnished, if you will mail the en-

closed card, using the envelope supplied herewith.

Yours very truly,

THE COMMITTEE.
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Page 2
Schedule A.

GRANDIN V. JOHNSON

Vice-President First National Bank, Sea Bright
THOMAS J. EARLY

President Peoples National Bank, Pemberton
MORRIS E. LAMB

President First National Bank, New Egypt
JOHN C. HURFF 10

President First National Bank, Marlton
DAVID S. H CROSHAW

Director First National Bank, New Egypt
DR. H. E. LONGSDORF

Director Union National Bank, Mount Holly

Page 3
Schedule A

HARRY HAWKINS, Jr. 20
Director Union National Bank, Mount Holly
W. G. DAVIS
Director First National Bank, Wrightstown
WILLIAM C. JONES
President Burlington City Chamber of Commerce
Director Associated Mortgage Co. of New dJersey
J. H. ATKINSON
Director Peoples National Bank, Pemberton
JOHN R. WILKINSON
Director First National Bank, Vincentown 30
JOSEPH R. CHEESMAN
Vice-President First National Bank, Wrightstown
President Associated Mortgage Co. of New Jersey

Page 4
Dividends being paid quarterly.



50 Schedule B

Schedule B

TENTATIVE BALANCE SHEET
ASSOCIATED MORTGAGE COMPANY OF NEW JERSEY,
BURLINGTON, N. J.

June 24, 1930

Adjusted to give effect to provisions of the unsigned Min-
utes of the Board of Directors dated December 19, 1927 and
January 28, 1928, together with affidavits of the Directors at-
tending said meetings, as follows: (a) Giving a stated value of
$1.00 per share on 4623 shares of No Par Common Stock is-
sued to the Organizers, Messrs. Perrine, Dickson, Oliver and

10 Cheesman for services rendered; (b) Charging to Organiza-

tion Expense value of said 4623 shares at $1.00 per share, or
$4,623.00; (c) Eliminating from funds of Company the sum
of $21,013.56 said to represent proceeds from sale of 1,229
shares (part of 4,623 shares referred to above) of Common
Stock sold from stock originally issued to and owned person-
ally by Messrs. Perrine and Dickson; (d) Writing off Commis-
sions and Organization Expense amounting to $41,786.79 on
1,484 shares of Common Stock issued and 514 shares of Com-
mon Stock subscribed.

Assets
CASH
On Deposita.. $10,156.84
On Hand for Deposit ... 2,000.00
On Deposit for 'Collection 162.50
$ 12,319.34
SUBSCRIPTIONS TO CAP-
ITAL STOCK ..eene 19,054.72
INVESTMENTS
Real Estate Mortgages . $55,330.60
Accrued Interest ... 932.24 $56,262.84
21,220.00
13,262,30
en Lot e 70.32 90,815.46
NOTES RECEIVABLE
H. I. Perrine.. $37.50
W. E. Oliver . 37.50 75.00
ACCOUNTS RECEIVABLE
M. T. Perkins $6,892.50

2,980:00 9,872.50

J. R. Cheesman

PERMANENT
Real E state — Office
Building— Cost . $14,102.51
Furniture and Fixtures . 866.80 14,969.31

$147,106.33
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Liabilities
NOTES CAYABLE
Bank— Secured ... .

ACCRUED ACCOUNTS
Professional Services,—
Estimated
Interest
Commissions ......

MORTGAGE PAYABLE
First Mortgage on Real
Estate (Office Build-
ING) v
DEFERRED INCOME
Interest Paid in Advance

CAPITAL STOCK

7% Cumulative Pre-
ferred—
790 Shares Issued ... $79,000.00

177 Shares Subscribed 17,700.00

Common— No Par Value—
1229 Shares. @ $1.00
per Share $1,229.00
3394 Shares @ $1.00
per Share . 3,394.00
1484 Shares @ Paid-
in Value ...36,300.00 $40,923.00

514 Shares Subscribed 11,040.00

Deficit  vncnnenincncsinnnnes

Schedule G

$600.00
425.00
248.00

$96,700.00

51,963.00

51

$30,000.00

1,273.00

10,000.00

600.00

43,429:67 J105,233.33

ANALYSIS OF DEFICIT
ASSOCIATED MORTGAGE COMPANY OF NEW JERSEY,
BURLINGTON, N. J.

June 24, 1930
additions

Dividends Paid ....... $3,401.02

Organization Expense .. 4,623.00

Commissions ....cceeeeeeen . 37,163.79
DEDUCTION

Net Profit for the period
from December 19,
1927, to June 24, 1930

$45,187.81

1,758.14

$147,106.33

$43,429.67

10

20

30
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Schedule D
ASSOCIATED
' MORTGAGE COMPANY
OF NEW JERSEY

(Incorporated Under the Laws of the State of
20 New Jersey)

Capitalization
ONE MILLION DOLLARS

10,000 Shares 7% Cumulative Preferred Stock,
Par Value $100 Each

20 20,000 Shares Common Stock, No Par Value
AMC

ADVANCE OFFERING PRICE

Bt Brive: (1o Share Preferred Stock L M%ééé

1 2 Shares Common Stock ]

(All Subscriptions Received Subject to Allotment)
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SECURITY BEHIND EACH MORTGAGE

1. Every loan granted by our Company is se-
cured by a first mortgage on property worth nearly jq
twice as much as the amount of the loan.

2. Property appraisals are made by men whose
experience in valuing real estate justifies their opin-
ion. I '« < C* tvee H

3. All mortgages deposited as security for our
bonds must be issued only against occupied dwell-
ings.

20

4. All properties against which loans are made
are adequately insured.

5. Titles are examined by recognized authorities.

6. The character and financial responsibility of
the owner must be beyond reproach.

7. The Company exercises careful supervision as
regards the payment of all taxes and insurance 30
premiums and takes care of the collection of inter-
est and principal when due.

8. The Company’s field of operations is confined
to the State of New Jersey, which state is recognized
by mortgage authorities as one of the safest and most
profitable in which to operate.
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9. The wide diversification of mortgages through-
out the State of New Jersey offers a strong factor of
safety.

10. The type of security in which the Company
deals has been approved as a legal investment for
Savings Banks and Trust Funds.

11. The Company’s capital is liquid at all times
2q and is not tied up in factories, equipment and bur-
densome inventories.

12. The Company renders a service which is cer-
tain to be beneficial to the communities in which it
operates.

13. The management of the Company is in the
hands of men who are thoroughly experienced in the
mortgage business.
20 o . .

14. Securities of the modern mortgage company,
such as the Associated Mortgage Company of New
Jersey, offer a splendid type of investment, combin-
ing unusual profit probabilities with a satisfactory
degree of safety.

Page 3
Schedule D
DIRECTORS AND ADVISORY BOARD

JOSEPH R. CHEESMAN, President
President Burlington Realty & Finance Gorp.
President Enterprise Publishing Co.
Director Independent Bonding & Casualty Ins. Co.,
Newark, N. J.
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H. I. PERRINE, Vice-President
H. I. Perrine & Co., Investments, Burlington, N. J.
Formerly with National City Company, New York
City
Formerly with West & Co., Philadelphia, Pa.
WILLIAM C. JONES, Burlington, N. J.
Director Burlington Realty & Finance Corp.
Coal Merchant
WILLIAM E. TAYLOR, Treasurer
Treasurer Joshua Taylor & Go., Burlington, N. J. 0
Treasurer Burlington Realty & Finance Corp.
WARREN R. RAHN, Burlington, N. J.
HARRY J. ZIEGLER, Riverside, N. J.
Real Estate and Insurance
CHRISTIAN DICK, SR., Riverside, N. dJ.
Retired
CHAS. B. DURBOROW, Edgewater Park, N. J.
President Chas. B. Durborow & Co., Real Estate.
Director Coast National Bank, Seaside Heights, N.J.
Director Indemnity Exchange of America, 1001 20
Chestnut St., Philadelphia, Pa.
MORRIS E. LAMB, New Egypt, N- LL
President First National Bank, New Egypt
DAVID S. H CROSHAW, New Egypt, N. J.
Director First National Bank, New Egypt
DR. H. E. LONGSDORF, Mount Holly, N. J.
Vice-President Mount Holly Mortgage & Finance
Co.
President Northampton Textile Co., Mount Holly
Director Union National Bank and Trust Co., 39
Mount Holly
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Page 4
Schedule D

HERBERT S. KILLIE, Mount Holly, N. d.
Attorney
Solicitor Northampton Textile Co., Mount Holly
Secretary-Treasurer Mount Holly Chamber of
Commerce
HARRY HAWKINS, JR., Mount Holly, N. dJ.
20 Insurance
President Mount Holly Mortgage & Finance Co.,
Director People’s Building & Loan Association
Director Union National Bank and Trust Co.,
Mount Holly
JOHN R. WILKINSON, Vincentown, N. J.
Director First National Bank, Vincentown
Treasurer Vincentown & Tabernacle Telephone
Co.
J. H. ATKINSON, Wrightstown, N. J.
20 Director First National Bank, Wrightstown, N. J.
Director People’s National Bank, Pemberton, N. J.
WILLIAM H. BOWKER, Medford, N. J.
Real Estate and Insurance
THOMAS J. EARLY, Pemberton, N. J.
President People’s National Bank, Pemberton, N.dJ.
B. NEY RID GWAY, Pemberton, N. dJ.
Merchant

ASSOCIATED
30 MORTGAGE COMPANY
OF NEW JERSEY

Executive Offices
MECHANICS NATIONAL BANK BUILDING
BURLINGTON, N. J.
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Schedule E
STATEMENT
ASSOCIATED MORTGAGE
COMPANY
of New Jersey
Feb.-1,1930
Resources
Cash ..ooviiiee s e $ 5,336.62 10
Accounts Receivable ......cevvvvveeeennnnnnn. 4,692.50
Bonds and Mortgages ......... 63,452.90
Capital Stock Subscribed .......... 35,085.00
Office Furn. and Equipment...................... 477.00
$109,044.02
Liabilities
Bills Payable .....cccccoeevviiiiiiiiiiieiin e $ 22,000.00
Capital Stock full paid, Preferred.............. 48,200.00 20
Received on Deferred Payments.............. 14,606.13
SUIPIUS  coveeeiiiieeeeeeet e 24,237.89
$109,044.02
William E. Taylor,
Treasurer.
Auditors: .
Wm. C. Jones,
Glenn Lindabury, 30

W. Emory Cheesman.
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IN CHANCERY OF NEW JERSEY

Between
Willi am A. Stevens , Att orney \
General of the State of New I

Jer sey, /
Complainant, ( On Bill, &c.
and /. ANSWER.
10 Associated Mortgage Company v
of New dJer sey, ]

Defendant. /

The answer of the defendant, Associated Mortgage
Company of New Jersey, a corporation of the State
of New Jersey, having its principal office in the City
of.Burlington, State of New Jersey:

1. As to paragraph 1 of said bill defendant has no
20 knowledge or information thereof sufficient to form
a belief.

2. Paragraph 2 of said bill is admitted.

3. Defendant admits that it was incorporated as
set forth in paragraph 3 of said bill, and that the in-
corporators were Clinton D. Evans, Howard L. Hil-
derbrand and T. Philips Brown, as set forth in said
paragraph, but denies that these individuals were

30 merely “dummy incorporators” and did not own any
substantial interest in the corporation, as in said
paragraph 3 is set forth. Defendant admits that af-
ter the organization the said Clinton D. Evans, How-
ard L. Hilderbrand and T. Philips Brown sold their
stock in said corporation and resigned as officers
and directors, and that Joseph R. Cheesman, Glenn
A. Lindabury and William E. Taylor were elected
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president, vice president and treasurer, respectively,
as in said paragraph alleged, but denies that E. R.
Diickson and Harry I. Perrine, were active in the pro-
motion and organization of the corporation, as in
said paragraph 3 is alleged.

4. Defendant admits that at or shortly after its
organization, Messrs. Harry I. Perrine and E. R. Dick-
son entered into an agreement with defendant to sell
the stock of the defendant and agreed to do certain iq
advertising and solicitation in an effort to sell said
stock, and as compensation to the said Perrine and
Dickson the corporation agreed to issue to them
3,000 shares of the common stock of the corporation
at an established actual money value of $1.00 per
share, said Board of Directors being of opinion that
the services which Messrs. Perrine and Dickson
agreed to furnish, and to reimburse them for actual
money previously paid by them for organization ex-
penses, was a fair compensation; and that later, Mr. 20
Perrine having represented to the Board that sale
of the stock could be better accomplished and the
business of the company advantageously promoted
by procuring as stockholders men residing in differ-
ent communities, well and favorably known there-
in, it was agreed by said Board of Directors that
6,000. additional shares of the common stock were
authorized to be issued and made available by the
said Perrine and Dickson to be distributed by them
upon such terms as they deemed advisable, with the 30
approval of the Board of Directors, as a means of se-
curing the co-operation of advisory board members
and directors who should constitute committees act-
ing in advisory capacity with the Board of Directors
of the corporation to enable the company the better
to secure business and more effectually and advan-
tageously carry on the same. The business of the
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company being that of loaning money on first mort-
gages on real estate, it was considered that it would
he for the advantage of the corporation to have men
acquainted with real estate values in different com-
munities, who would be interested in the corpora-
tion and could advise them as to the values of the
real estate offered as security. The valuation of said
6,000 shares so made available was fixed at $1.00 per
share. The defendant denies the matters set forth in

j Qparagraph 4 save as herein admitted.

20

30

5. Defendant admits that since its organization
it has sold its stock tp various persons, but denies
that it has ever used or employed, or contemplated
using or employing any deception, misrepresenta-
tion, concealment, suppression, fraud, false pre-
tense, false, promise or fictitious or pretended pur-
chase and sale in violation of any of the provisions
of any law of the State of New Jersey.

6. Paragraph 6 is admitted.

7. Defendant admits that it caused to be printed,
issued and circulated a circular as set forth in para-
graph 7 of said bill, a copy of which is annexed there-
to and marked “Schedule A”, but denies that said
statement was prepared in such a way as to make it
appear that any men whose names appeared there-
in were connected with the company in any capacity
other than as stockholders, and said men whose
names appeared upon said circular were, as a matter
of fact, stockholders of the corporation and were
bona fide holders of stock therein.

8. Defendant admits the issuance of the circular
as stated in paragraph 8 of said bill, but denies all
the other matters and things therein set forth.
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9. Defendant admits that in said circular it was
stated “dividends being paid quarterly,” but denies
the other matters set forth in said paragraph.

10. Defendant admits the printing, issuance and
circulation of the circular designated as “Schedule
B” in complainant’s bill, but denies that there was
any attempt by means of said circular, or any state-
ments therein made, to deceive or defraud any one,
and all of the matters in said paragraph 10 are de- io
nied.

11. Paragraph 11 of said bill is denied.
12. Paragraph 12 of complainant’s bill is denied.
13. Paragraph 13 of complainant’s bill is denied.

14. Paragraph 14 of complainant’s bill is denied.

20
15. Paragraph 15 of complainant’s bill is denied.

16. Defendant admits the payment by it of divi-
dends upon its stock, but denies that the same were
paid out of capital and avers, that all dividends were
paid out of earnings. The other stateihents con-
tained in said paragraph 16 are denied.

17. Paragraph 17 is denied.
30

18. Defendant admits the issuance and circula-
tion of financial statement, a true copy of which is
attached to complainant’s bill and designated as
“Schedule C,” but defendant denies that,said state-
ment was untrue or incorrect. All the other matters
contained in paragraph 18 of said bill are denied.
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19. Defendant admits that the names of William
C. Jones, Glenn Lindabury and W. Emory Chees-
man were signed to said statement as auditors, but
all the other matters contained in«aid paragraph 19
are denied.

20. Defendant admits that it is engaged and has
been engaged in loaning money on real estate mort-
gages; that it has paid M. T. Perkins 25% commission

mDon:all stocks sold. It has no knowledge or informa-

20

30

tion sufficient to form a belief as to whether he has
been active in the flotation of mortgage transactions
or has received large and excessive commissions in
connection therewith. Defendant denies that it has
paid the said Perkins any commissions on stock sold
by him in excess of the 25%, or that it has received
from the sale of its said stock anything other than
money or good and satisfactory securities. The
other matters contained in said paragraph 20 are
denied. : . I 1" %1 R 1:] |

21. Defendant admits the purchase of 67 shares
of stock of the Burlington Real Estate Company at
$100.00 per share, as set forth in paragraph 21, but
denies that there was anything fraudulent in said
purchase and avers that the stock so purchased was
worth and is worth the amount so paid for it by de-
fendant. The other matters as set forth in said para-
graph 21 are denied.

22. Paragraph 22 of said bill is denied.

23. Defendant denies that it has engaged in, is
engaging in, or is about to engage in the use and em-
ployment of deception, misrepresentation, conceal-
ment, suppression, fraud, false pretenses or false
promises in connection with the sale, offer for sale,
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promotion, negotiation, advertisement or distribu-
tion within and from this State of its capital stock
and other securities, or that it has engaged in, is en-
gaging in, or is about to engage in the use and em-
ployment of fraud in any way as alleged in para-
graph 23 of complainant’s bill. Defendant has no
knowledge as to what appears to complainant, but
denies that complainant is justified in making the al-
legations contained in paragraph 23 of his bill and
denies the same.

Defendant denies that complainant is entitled to
the relief prayed for by his said bill and prays that
it may be hence dismissed with its reasonable costs
and charges in this behalf most wrongfully sustained.

HERBERT S. KILLIE,
Solicitor for Defendant.

GEO. M. HILLMAN,
Of Counsel with Defendant.

10

20
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64 Answering Affidavits
IN CHANCERY OF NEW JERSEY.
Between

William A. Steven s, Attorney

General,

Complainant, On Bill, &c.

and ANSWERING

Associated Mortgage Company ( AFFIDAVITS.
of New der sey, 1

Defendant. /

STATE OF NEW JERSEY, ) .,
BURLINGTON COUNTY, \ '

Joseph R. Cheesman, of full age, being duly sworn
according to law, on his oath says:

I reside in the City and County of Burlington,
State of New Jersey, and have resided there all of my
life or for 62 years. 1 am president of the Burling-
ton Enterprise Company, of Burlington, and I am
also president of the Associated Mortgage Company
of New Jersey, the defendant in this cause, which
said defendant is a corporation under the laws of the
State of New dJersey, having been incorporated in
December, 1927. I have been director and president

30 of the company since January, 1928, and during all

that time have been active in the management of
said corporation and am familiar with its business
and affairs. Said company was incorporated for
the purpose of loaning money on mortgages and
making investments. The officers of the company,
in addition to myself, are Glenn A. Lindabury, vice-
president, and William E. Taylor, secretary and
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treasurer. The directors of the company, in addi-
tion to myself, and Messrs. Taylor and Lindabury,
both of whom reside in the city of Burlington, Mr.
Taylor being engaged in the insurance business and
Mr. Lindabury being a manufacturer, are William
C. Jones, of Burlington, a coal dealer and president
of the Chamber of Commerce of the City of Burling-
ton; Dr. Harold Longsdorf, a physician, of Mount
Holly, New Jersey; C. B. Durborow, of Edgewater
Park, a broker engaged in business in Philadelphia;
Morris E. Lamb, of New Egypt, New Jersey, president
of the First National Bank of New Egypt; David
Croshaw, of Wrightstown, New dJersey, a farmer;
and Mr. D. C. Mershon, a farmer, of Cranbury, New
Jersey. All of the directors are stockholders in the
company. I have had knowledge of sales of stock
in our company made by our agents and representa-
tives. I have seen the literature and advertisements
circulated in connection with the company, and for
the purpose of securing subscriptions to the stock of 20
the same. In none of this literature or advertisement
was there any false or misleading statements con-
cerning the condition of the company. No statement
or representation was ever made by any agent or
solicitor of the company, to the best of my knowl-
edge, which was false or misleading, and the agents
and solicitors employed by our company were in-
structed to make no false or misleading statements
concerning the company or its business. The said
Associated Mortgage Company of New Jersey is not 30
insolvent and never has been insolvent. The stock
of the company consists of 10,000 shares of 7% cum-
ulative preferred stock having a par value of $100.00
per share, and 20,000 shares of the common stock
having no par value.

On the 18th day of July, 1930, a statement of the
assets and liabilities of Associated Mortgage Com-
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pany of New Jersey was made, which statement I
know to be true. By this statement the assets of the
company amounted to $153,995.36 and the liabilities
to $146,323.00, leaving a surplus of $7,672.36. There
was issued on this day 790 shares of the preferred
stock which had been fully paid for; 196 shares had
been subscribed for but only partially paid for; 6,852
shares of the common stock had been issued and
paid for; 533 shares of the common stock had been
subscribed for but not paid for. The assets consist-
ed of cash on deposit in Mechanics’ National Bank
of Burlington and Burlington City Loan & Trust
Company, $15,270.23; unpaid subscriptions to the
capital stock, preferred and common, $17,801.87,
mortgages on real estate $59,330.60. All of these
mortgages are first liens upon real estate in New
Jersey and the mortgaged premises in every case
are, in my opinion, ample security. There is accrued
interest on these mortgages amounting to $932.24.

20 We had bonds which we carried at $21,220.00, These

consisted of 19 $1000. bonds of Ortley Beach, bear-
ing interest at 6% ; two $1000. bonds of Electric Pub-
lic Utility Company 5% bonds; and two $1000. bonds
of Tri-Utilities Corporation, 5%. Before purchas-
ing these bonds we investigated the same and I be-
lieve that the same are good, sound investments.
The aforesaid statement showed that we owned
stock which we carried at $12,262.30. This was made
up of 100 shares of the stock of the Seaboard Util-

30 ities Company which we carried at $12,000.; 96

shares of stock Burlington Realty & Finance Corpora-
tion at $9,600.; 10 shares Peoples Light & Power Com-
pany, $486.25; 10 shares Tri-Utilities Corporation,
$486.75; 50 shares American States Public Service at
$1,400. We carried these stocks in our statement
at $12,262.30. We also included in the statement
a lot at Beach Haven, New Jersey, at $70.32. We
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took this lot in settlement of an account and be-
lieve that the same is worth more than $70.32. We
also listed as assets accounts receivable from H. I
Perrine and W. E. Oliver $37.50 each; from Ortley
Beach Company $162.50; M. T. Perkins $6,892.50;
Joseph R. Cheesman $3,725.00. All of these accounts
receivable are in my opinion collectible and worth
face value. There is also an item of $207.34 for in-
terest on a mortgage past due. Office building, with
furniture and fixtures, $15,045.46. This is our office
building, it was the building, in Burlington, Niew
Jersey, formerly occupied as a banking house by
Mechanics’ National Bank of Burlington and was
sold by that institution because it had erected and
moved to a new bank building. This building is well
located, in excellent repair, and well adapted for
use in our business. Before purchasing it we had it
appraised by Elwood H. Russell, a well known real
estate agent of Burlington, and Hugh B. Miller, of
Edgewater Park, contractor and builder. Mr. Miller
appraised the building at $40,000. and Mr. Russell
appraised at $35,000. This made our assets total
$153,99%5.36.

As liabilities we had notes in Mechanics’ National
Bank of Burlington for money which we had bor-
rowed to reinvest amounting to $30,000. The ac-
crued interest on this indebtedness amounted to
$90.00. We owed commissions in the amount of
$248.00. There was a mortgage on our office build-
ing amounting to $10,000.; 790 shares of preferred
stock issued, $79,000.; 196 shares of preferred stook
subscribed for, $19,600.; common stock issued, 6,352
shares at $1.00 per share, $6,852; common stock sub-
scribed, but not paid for, 533 shares at $1.00 per
share, $533. This made a total of liabilities of $146,-
323, and left a surplus of $7,672.36.

-(')0

20

30
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The condition of the company has not materially
changed since this statement as of July 18th, 1930.

Shortly after I was elected president, the ques-
tion of securing subscriptions to the stock of the
company was considered. I found that prior to my
election the company had made an arrangement or
agreement with E. R. Dickson and H. I. Perrine
whereby these gentlemen were to undertake the sale
of the company’s stock. They were to provide their
own clerical force, additional solicitors, to furnish lit-
erature and advertisements, and to pay all of the ex-
penses incidental to such sales and were also to bear
the costs and expense of the incorporation of our
company. In consideration of this the company had
issued to them 3,000 shares of the common stock, no
par value, and had fixed the value of said stock at
$1.00 per share, we being of opinion that $3,000. was
a fair compensation for what Messrs. Perrine and
Dickson were to do and had done at a fair value for

20 the common stock. Subsequently, Messrs. Perrine

and Dickson stated to the directors of our company
that they believed they could sell more stock and
could increase and benefit the business of the com-
pany if they could secure as stockholders who
would be active and as additional directors men of
well known standing residing in surrounding towns;
that to induce the co-operation of such men who
would give to the officers and directors of the cor-
poration valuable information concerning real es-

30 tate valuations which would assist us in making safe

mortgage loans; that shares of the common stock
should he given to such persons upon their rendering
such services to the company. Accordingly the direc-
tors of our corporation authorized the issuance of
6,000 shares of the common stock and placed this at
the disposal of Messrs. Dickson and Perrine for use
as aforesaid, and the price of said stock was fixed



Answering Affidavits 69

at $1.00 per share. A part of this stock was issued
for this purpose. We did, in this way, secure a num-
ber of prominent men, many of them connected
with banks and other financial institutions, who gave
us information and assisted us in the extension of
our business and to whom we referred in our adver-
tisements, with their permission. Among these
gentlemen were Grandin D. Johnson, vice president
First National Bank of Sea Bright; Thomas J. Early,
President Peoples National Bank of Pemberton;
John C. Hurff, president First National Bank of
Marlton; Harry Hawkins, dJr., a director of Union
National Bank at Mount Holly; W. G. Davis, director
of First National Bank of Wrightstown; J. H. Atkin-
son, director Peoples National Bank of Pemberton;
John R. Wilkinson, director First National Bank of
Vincentown. There was no deception or misrepre-
sentation whatever practised by our company or in
its behalf by the use of these names.

A part of the common stock which was made avail-
able for issuance to persons with the idea of interest-
ing them in the corporation was issued to me. A
gentleman who was interested in the company, to
wit, Horace Roberts, of Moorestown, New Jersey, of-
fered to purchase 745 shares of this stock from me
for $6.25 a share. I felt, under the circumstances,
that the company should have this profit. I told the
directors of the transaction and sold them my 745
shares at $5.00 a share, with the idea that it was to
be resold to Mr. Roberts. For some reason the trans-
action was never consummated with him; he did
not take the stock, and so I have agreed to refund
this $3,725.00 to the company and it is that item
which is listed as accounts receivable in the state-

ment of the condition of the company as of July 18,
1930.

20

30
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The Burlington Realty & Finance Corporation is a
corporation engaged in business in the City of Bur-
lington. Our directors were of opinion that it would
perhaps be advisable for us to secure this company
and consolidate it with ours. With this end in view
we purchased 96 shares of the capital stock of said
company, which we still own. We have not secured
control of the company and it has not been consoli-
dated with our company. This stock is worth, in my
opinion, all that was paid for it. Burlington Realty
& Finance Corporation is a going concern, it has paid
dividends regularly, and we regard this stock as a
good investment.

During the World War, while the United States
Cantonment was located at Camp Dix, near Wrights-
town, a bank known as First National Bank of
Wrightstown was established at that place. After
the removal of the troops from the cantonment, the
business of the bank decreased very much and we
understood that the bank would probably go into
liquidation. We learned that a considerable quan-
tity of the stock of the bank was for sale. We
thought that by purchasing this stock, giving in some
cases our stock in exchange for the same, we could
secure the assets of the bank and also interest prom-
inent people in the vicinity of the bank in our com-
pany. The company acquired 75 shares of the stock
of this bank on the basis of $100. per share, in nearly
every case giving our stock in exchange for same.

30 Only $1000. in cash was paid. We held this stock

for a while but found or concluded that our original
plan of having the bank liquidated was not practi-
cal and we sold all of the stock of this bank to the
First International Surety Company of New York
City, receiving cash on the transaction; we sustained
a loss of $750. This was a total loss and the only
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loss which we sustained in connection with this bank
stock transaction.

Our company has paid its dividends on the pre-
ferred stock at the rate of 7% per annum regularly,
quarterly. The last payment was made May I1st,
1930, and the institution of these proceedings pre-
vented the payment of these dividends on August
1st. We also paid a dividend during the past year
on the common stock at the rate of 25c¢ per share.

Certain affidavits were prepared in connection
with the affairs of Associated Mortgage Company of
New dJersey and presented to the Attorney General
of New Jersey. A copy of these affidavits is annexed

hereto.
JOSEPH R. CHESSMAN.

Sworn and subscribed before
me this 9th day of August,
1930.
Mary E. Allen,
Notary Public of N. J.

20
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STATE OF NEW JERSEY,
BURLINGTON COUNTY.

William E. Taylor, being duly sworn according to
law, on his oath deposes and says:

I reside in the City of Burlington, in said County
and State.

I am secretary and treasurer of Associated Mort-
gage Company of New Jersey, a corporation of New
Jersey doing business at Burlington aforesaid. Jos-
eph R. Cheesman is the president of said corpora-
tion. I have read over the affidavit which he has
made in this matter and so far as the same relates to
the acts of the corporation and the transactions of
said corporation with Mr. Cheesman, the same is
true.

I have made up a balance sheet, showing the as-
sets and liabilities of the said Associated Mortgage
Company of New Jersey, as of July 18, 1930, a copy
of which is hereto annexed. Said balance sheet and
statement is correct and shows the true condition of
the company on the date of July 18, 1930, and the
condition of said company has not materially chang-
ed since that date. There are 790 shares of the pre-
ferred stock issued and paid for; 196 shares of the
preferred stock subscribed for but not fully paid
for; 6852 shares of the common stock have been is-
sued and paid for; 533 shares have been issued but
not fully paid for. This is all of the stock, common
and preferred, which has been issued and is out-
standing or which has been partially paid for. The
value of the common stock issued has been fixed
by the Board of Directors of the company at the sum
of $1.00 per share.

William R. Kennedy was the first secretary of the
corporation. He removed and took with him cer-
tain books and papers of the company, including the
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original minute book, but we have memoranda made
by others of what took place and from these have
made up the minutes as shown by the affidavit which
I previously made and which was presented to the
Attorney General, as stated by Mr. Cheesman, my
affidavit being supported by the affidavits of Messrs.
Perrine, Dickson and Cheesman, also filed with the
Attorney General. The business of the Associated
Mortgage Company of New dJersey has shown a
steady and healthy increase, ever since 1928, when
Mr. Cheesman assumed the active management of the
company as president. The assets of the company
are invested in real estate mortgages which are first
liens on property worth considerably more than the
amount of the mortgage; on good bonds and stocks
and the other items as shown in the statement; with
regard to the item among the assets in said state-
ment of accounts receivable, M. T. Perkins $6,892.50,
this was money advanced to him by our company,
authorized by the Board of Directors, to cover the
expense of establishing offices and agencies, em-
ploying clerks, agents and solicitors, printing circu-
lars and other advertising matter, and selling the
stock of our company. This money was to be re-
turned by Mr. Perkins out of commissions coming
due to him from our company on the sales of stock.
The contract with him provided for the payment of
25%. The company has never paid, either to Mr.
Perkins or to any one else, any commission in excess

20

of 25% for selling stock. We find that in the busi- 30

ness of the company we can satisfactorily and profit-
ably invest our money and that more business could
be done and larger income obtained without increas-
ing materially the operating expenses if we had the
additional money, which can be obtained only by
securing stockholders, and it is for this reason that
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the company has been active in selling and endeavor-
ing to sell its stock.

The profits of the company are increased by the
fact that we can turn our money several times in the
course of a year. We have been able, believe that we
will be able to borrow money and loan the same at
a higher rate of interest than we are obliged to pay
for the same. None of the dividends which our com-
pany has paid have been paid out of capital nor

#Qotherwise than out of the earnings of the corpora-

20

tion.

I have seen the literature and advertisements
used by the agents and solicitors who were engaged
in selling stock for our company and there were no
false or misleading statements contained therein,
nor was there any attempt in such advertisements
and circulars to mislead any one as to the business
of our company or its condition, and I know that the
agents and solicitors were instructed by the officers
of our corporation to make no misrepresentations
nor fraudulent suppression of facts in the sale of
such stock.

WM. E. TAYLOR.
Sworn and subscribed before
me this 9th day of August,
1930.
Mary E. Allen,
Notary Public of N. J.
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BALANCE SHEET

July 18, 1930

ASSETS

Cash on Deposit ..cncnennnnncnsens o
Subscriptions to Capital stock
Investments
Real Estate Mortgages . ..o
Accrued Interest
Bonds;
Stock
Beach Haven Lot .o
Accounts Receivable:
H. I. Perrine
W. E. Oliver . o
Ortley Beach Company Company
M. T. Perkins ... V..
Joseph R. Cheesman ..ieneee
Past due mortgage interest items
Permanent Investments:
Office Building at cost ........
Office Furniture & Fixtures

LIABILITIES

Bank Notes payable'...-..cvvrvnncnne
Accounts payable:
Bank Interest accrued to date
Commissions . ..
Mortgages Payable (office bldg.) .....
Capital Stock!
Preferred stock— issued— 790 shares
Preferred stock — subscribed -— 196
shares

Common stock — issued —- 6852
shares »..i . .

Common stock — subscribed 533
shares . .o co viininnennes e ensnnee

Surplus .If,

$15,270.23
17,801.87

$59,330.60

932.24

21,220.00

12,262.30
70.32 94,815.46

37.50
37.50
162.50
6,892.50
3,725.00
207.34 11,062.34

14,102.51
942.95 15,045.46

$153,995.36

$30,000.00
90.00
248.00 338.00
10,000.00
79,000.00
19,600.00
6,852.00

533.00 105,985.00
7,672,36'

$153,995.36

The above statement is a true transcript from the books of

the Company as of July 18, 1930.

Treasurer.

10
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STATE OF NEW JERSEY, ) ss
BURLINGTON COUNTY, $

M. T. PERRINS, of full age, being duly sworn ac-
cording to law, on his oath deposes and says:

I am stock sales manager of Associated Mortgage
Company of New dJersey, a corporation of the State
of New Jersey, with principal place of business in
the City and County of Burlington, and I have full
knowledge of the matters and things herein alleged
and deposed.

I have occupied such position as stock sales man-
ager for said corporation since the latter part of
December, 1928, at which time I entered into con-
tract with the company and since which time I have
continued operating under said contract as sole
stock sales manager for Associated Mortgage Com-
pany. Such written contract as herein referred to is
a part of the records of the Associated Mortgage
Company and may be produced when and where re-
quired.

In connection with my sales of the preferred and
common stock of Associated Mortgage Company of
New dJersey I have sold the only two classes of stock
of said corporation in units of one share of preferred
and two shares of common no par value stock. For
each unit the company has received $112.50, clear of
deductions. In consideration of the terms of the con-

30 tract above referred to and of commissions received

by me, I have continuously maintained the expenses
of the corporate office, including all necessary stenog-
raphers and clerks, telephone (part), lights, office
rental and expenses of like nature, all of said ex-
penses having been paid by me from out of my com-
missions received or otherwise alloted to me under
the terms of the contract.
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At the time I came under contract to Associated
Mortgage Company of New dJersey, in December,
1928, there was but little of the stock in the hands of
the public, but since that time the sales have stead-
ily increased until interfered with by the proceedings
in this matter, which have, of course, prevented fur-
ther solicitation or sale of stock or the securing of
subscriptions therefor. I have especially noticed a
great increase in the demand for the stock of the As-

sociated Mortgage Company since the acquisition of j

the company office building on West Broad Street, in
Burlington.

As a result of the steadily increasing sales of stock
and the consequent investments by the company of
the proceeds thereof in first real estate mortgages on
improved lands in Burlington County, the profits of
the company have been continuously improving and
the company has during the past 12 or 15 months
shown constantly increasing profits from its busi-
ness. In a business such as that conducted by Asso-
ciated Mortgage Company, investment money is of
primary importance to the success of the corporation,
as it is in nature a banking business, requiring a con-
siderable amount of ready cash funds which can be
invested and reinvested by turning its capital sev-
eral times during the course of a year, thereby add-
ing to its net profits in the same manner in which
money is earned by banking institutions. To accom-
plish this purpose it is necessary that the company
should have available a minimum of $250,000. to
$300,000, preferably all raised by stock sales, but
alternately could be raised by bond issue against the
securities now in hand to make up the difference be-
tween the amount of capital now subscribed and a
reasonable amount of funds for turn-over invest-
ments.

20

30
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I have always been particularly careful that no
statement was ever made, either by myself or by
salesmen under my jurisdiction or control, which
might in any wise mislead the public or induce any
person or persons to purchase stock of the company
except with such person’s full knowledge and con-
sent. In othei* words, all questions which may be
asked by any proposed subscriber or solicited per-
son must be answered completely and accurately.

1QNo facts have or may be concealed by myself or any
agent in my employ, and my instructions to my
salesmen also are that they are to advance infor-
mation, when by such salesmen known to be true,
to the inquiring public when solicited, in order that
such solicited person or persons may be fully ap-
prised of the actual condition of the corporation. To
the best of my knowledge and belief these instruc-
tions have always been carried out faithfully, and
there i1s no stockholder of the Associated Mortgage

20 Company at the present time who has been induced
in any manner to part with any valuable considera-
tion in exchange for stock of the said company
through any concealment, fraud, misrepresentation
or untruthful inducement.

I have examined the books and papers of the cor-
poration, so far as they pertain to my contract, in
order that I may be as completely as possible versed
in the financial condition of said Associated Mort-
gage Company. I have been and now am of the

30 opinion that Associated Mortgage Company, by
reason of my examination of the books of said com-
pany, is in liquid condition and shows by its state-
ments assets greatly in excess of its liabilities. I am
not a bookkeeper, but I have reason to believe that
statements heretofore made by the directors of the
corporation were not only made in good faith but
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also upon merit, as evidenced by the books of the
company.

In my opinion the best interests of the stockhold-
ers require that the business of the company be
contained as at present and that the sale of the pre-
ferred and common no par value stock of the cor-
poration be continued, as with an insufficient float-?-
ing fund for investment and turn-over the rev-
enue of the company would be insufficient to main-
tain its annual expenses, aside from the fact that any
publicity or notoriety given to the company, whether
justified or unjustified, will result in the immediate
public condemnation of the stock of the company
as a safe security, resulting in the immediate cessa-
tion of purchase of the company’s stock.

M. T. PERKINS.
Sworn and subscribed before
me this 9th day of August,
1930.
Mary E. Allen,
Notary Public of N. J.
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STATE OF NEW JERSEY, ) _
BURLINGTON COUNTY. } n

J. C. RE1IARICK, of full age, being duly sworn ac-
cording to law, on his oath deposes and says:

I am a salesman employed by M. T. Perkins to sell
preferred and no par common stock of Associated
Mortgage Company of New Jersey and have been so
employed for eighteen months last past. During
said time directions issued by M. T. Perkins to all
salesmen selling stock of said Associated Mortgage
Company, and especially instructions given to me,
were that there were to be absolutely no misrepre-
sentations given to any person or persons to obtain
a sale of any of the stock of the said corporation, nor
were there to be any concealments of material facts
concerning the company, its operation, officers, finan-
cial condition or otherwise; that we were directed to
inquire concerning any material facts in connection
with the company which might be of interest to any
proposed stockholders, and that we were to furnish
such proposed stockholders or subscribers with the
truth, the whole truth and nothing but the truth in
obtaining subscriptions to stock. This has been in
every instance faithfully carried out by me in every
sale of stock of the Associated Mortgage Company
during my connection with said company.

dJ. C. REARICK,
Sworn and subscribed before
me this 9th day of August,
A. D. 1930.
Mary E. Allen,
Notary Public of N. d.
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STATE OF NEW JERSEY, |
BURLINGTON COUNTY, j

I. J. KEUPER, of full age, being duly sworn ac-
cording to law, on his oath deposes and says:

I am a salesman employed by M. T. Pdrkins to sell
preferred and no par common stock of Associated
Mortgage Company of New Jersey and have been so
employed for seven months last past. During said
time directions issued by M. T. Perkins to all sales-
men selling stock of said Associated Mortgage Com-
pany, and especially instructions given to me, were
that there were to be absolutely no misrepresenta-
tions given to any person or persons to obtain a sale
of any of the stock of the said corporation, nor were
there to be any concealments of material facts con-
cerning the company, its operation, officers, finan-
cial condition or otherwise; that we were directed
to inquire concerning any material facts in connec-
tion with the company which might be of interest to
any proposed stockholders, and that we were to fur-
nish such proposed stockholders or subscribers with
the truth, the whole,truth and nothing but the truth
in obtaining subscriptions to stock. This has been
in every instance faithfully carried out by me in ev-
ery sale of stock of the Associated Mortgage Com-
pany during my connection with said company.

1. J. KEUPER.
Sworn and subscribed before
me this 9th day of August,
A. D. 1930.
Mary E. Allen,
Notary Public of N. J.

20
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STIATE OF NEW JERSEY, ) ss
BURLINGTON COUNTY. | ’

HERBERT S. KILLIE, of full age, being duly
sworn according to law, on his oath deposes and
says:

As solicitor for the defendant in the within and
above entitled cause, and during a conference be-
tween certain officers of the defendant corporation
and Philip L. Coffin, Jr., Special Assistant Attorney
General of the State of New Jersey, in the Depart-
ment of Securities, held at 1060 Broad Street, New-
ark, New Jersey, at 11 A. M., on Monday, July 21st,
1930, deponent personally handed to the aforesaid
Philip L. Coffin, Jr., signed copies of affidavits of
Harry 1. Perrine, dated July 18, 1930; Joseph R.

1 Cheesman, dated July 18, 1930; E. R. Dickson, dated
July 18, 1930; and William E. Taylor, dated Juy 18,
1930, to which affidavits were attached copies of the

20 records of the following meetings of defendant cor-
poration: Meeting of the organizers dated December
19,1927; meeting of the directors dated December 19,
1927; special meeting of the board of directors dated
December 23, 1927; special meeting oT the board of
directors dated January 28, 1928; special meeting of
the board of directors dated February 25, 1928; reg-
ular meeting of the board of directors dated Decem-
ber 11,1928.
The original signed affidavits, together with copies
30 of said minutes, are attached to these affidavits and
made a part hereof.
HERBERT S. KILLIE.
Sworn and subscribed before
me this 11th day of August,
1930.
Mary E. Allen,
Notary Public of N. J.
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STATE OF NEW JERSEY, 1
BURLINGTON COUNTY, f

HENRY 1. PERRINE, of full age, being duly sworn
according to law, on his oath deposes and says:

I was present at the Director’s meeting of the As-
sociated Mortgage Company of New Jersey held at
the Company’s then principal office at 527 Cooper

Street, Camden, New dJersey, at 2.30 P. M., on thejq

nineteenth day of December, 1927. At said meeting
I was nominated and elected as temporary chairman
of the meeting and Mr. William Kennedy was nom-
inated and elected temporary Secretary and not
temporary chairman as contained in the transcript
of the records of said meeting attached hereto and
made a part hereof and which is otherwise correct.
The word “chairman” being apparently a typograph-
ical error in transcribing of the record, whereas Mr.
Kennedy was Secretary. In all other respects the
transcript of said meeting as attached hereto and
made a part hereof is correct.

At said meeting it was truly reported to the board
that the firm of H. I. .Perrine and E. R. Dickson,
trading as Perrine and Dickson, of which I was the
senior partner, had paid practically all the organiza-
tion expenses of the corporation and had done con-
siderable work in behalf of the organization of the
corporation and by reason thereof the company
having no cash at the time it was duly resolved upon
unanimous vote of all of the Directors present that
three thousand shares of the corporation no par
value common stock based on the valuation of one
(1) dollar per share be issued to Messrs. Perrine and
Dickson in payment of the money advanced for or-
ganization expenses and expenses incident thereto
and for their services rendered in behalf of the cor-

20

30



10

84 Answering Affidavits

poration was the express intention and purpose and
the act of the Board of Directors then assembled as
outlined in the resolution which was presented and
carried unanimously that said three thousand shares
of no par value common stock of the said Associated
Mortgage Company would be issued and transferred
by the corporation to Perrine and Dickson, upot the
express valuation of $1.00 per share and no more.

I next attended a special meeting of the Board of
Directors of the Associated Mortgage Company held
at office of Burlington Enterprise, Enterprise
Building, Burlington, New dJersey, at two P. M, on
the twenty-eighth day of January, 1928; at said meet-
ing beside myself, there were present Messrs. E. R.
Dickson, William Kennedy and Joseph R. Cheesman.
At a previous meeting of the said Board held on
December 23, 1927, I had been elected first a Direc-
tor and then President and Treasurer of the corpora-
tion. I therefore occupied the Chair.

20 At said meeting in view of the fact that the Cor-

30

poration had no cash to expend for organization ex-
penses and in view of the fact that Mr. Dickson and
I expended considerable time, energy and money in
rounding out the organization of the company in
addition to services compensated by the directors at
their meeting of December 19, 1927, and in further
compliance with the plan which was suggested by
me for the establishment of local advisory boards
and local directors in communities over a reason-
ably diversified area and who would not only be in-
terested thereby in the welfare of the corporation,
but would also be able to act more intelligently for
the interests of the corporation in the transaction of
its business in the sections where such advisory board
members and directors resided, a plan was laid by
me before the meeting for the establishment of such
interested executive board and members of the
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board of directors by the issuance of stock which I
would be privileged, either myself or through the
firm of Perrine and Dickson to distribute at a lower
price per share, then such stock would ordinarily be
sold to other proposed stockholders. The under-
standing had at said meeting was that a valuation of
one dollar per share would be placed upon an
amount of six thousand shares of such no par com-
mon stock of Associated Mortgage Company and
that said six thousand shares would be placed at
the disposal of Perrine and Dickson, who were act-
ing as stock salesmen or fiscal agents for the com-
pany in that behalf and that they in turn would be
privileged to dispose such shares to prominent cit-
izens In various communities, remitting to the Asso-
ciated Mortgage Company $1.00 for each share so
issued and they to retain any sum obtained for
such stock over and above the sum of one dollar
to reimburse them for their services and expenses
in that connection. The proceeds of the sale of any
stock issued in accordance with said plan over and
above the sum of $1.00 never was a part of the cor-
porate funds, never was accountable to the said
corporation and should in no wise be entered upon
any of the records or transcripts of the corporation.
The matter was thoroughly understood by the di-
rectors present and resolution which was submitted
and adopted by the Directors present clearly includ-
ed such outline of capital set up so far as the 6000
shares voted at this meeting were concerned. The
minutes in this particular as attached hereto and
made a part hereof are true and correct except that
they are hot sufficiently complete to outline the full
intention and purpose of the directors then assem-
bled.

20
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I also attended meetings of the board held in Bur-
lington on February 25, 1928, at 2.30 P. M., at which
meeting Messrs. Cheesman, Perrine, Dickson and
Kennedy were present and the transcript of said min-
utes of such meeting, attached hereto and made a
part hereof is true and correct.

I also attended a meeting of the Board held in the
Mechanics’ National B'ank Building at Burlington,
under date of December 11, 1928, at which meeting
there were present, Messrs. Cheesman, Jones, Taylor,
Oliver and myself and the transcript of the proceed-
ings of the Board of Directors at said meeting as at-
tached hereto and made a part hereof is correct.

Following the meeting of February 25, 1928, Mr.
William E. Kennedy, who had been acting as Secre-
tary of Associated Mortgage Company of New dJer-
sey claimed that Mr. Dickson or others in connection
with the Company, had promised him a definite sal-
ary for his services as Secretary and that in view of
the fact that he had received no salary up to that
time, he did not propose to continue with the Com-
pany longer unless such amount was paid. As the
Company was only being organized and had made
no real progress up to that time the company was
not in a position to either confirm any promise which
any director had made to Mr. Kennedy, nor was it
financially able to pay the salary which Mr. Ken-
nedy demanded. Accordingly Mr. Kennedy resigned
as Secretary of the corporation and at about that
time also resigned as Secretary of the Chamber of
Commerce of Camden, New Jersey, and left these
parts for some point in the Western part of the Unit-
ed States taking with him the original minute book
of the corporation as transcribed by him. Sincere
efforts have been made to my knowledge since that
time, to locate Mr. Kennedy and only as recently as
during the past week preceding the date of this



Answering Affidavits 87

deposition I have personally made renewed inquiries
through the Burlington Chamber of Commerce and
through the Camden Chamber of Commerce, in an
effort to locate Mr. Kennedy, in the hope that such
original record of the minutes might be secured, but
I am wholly unable to locate him for such purpose.

However, the transcripts of the records of the
meetings of the incorporators, stockholders and di-
rectors of the Associated Mortgage Company of New
Jersey as now contained within the minute book of
the corporation are in all manner substantially cor-
rect, except as to possibly certain details of transac-
tions. It is impossible naturally for me to state that
these details were contained in the original minutes,
presumption being that they were not transcribed in
detail by Mr. Kennedy. But at any rate I am able to
positively state that the records of the proceedings as
transcribed in those minutes., a copy of which is at-
tached, to this deposition, as to the meetings attended
by me during the period of the lost records, are in
all manner substantially correct.

I would further state that in accordance with the
agreed price of the shares of the no par value com-
mon stock of the corporation transferred to me or to
Perrine and Dickson or to Perrine, Dickson and
Cheesman, such shares were paid for at $1.00 per
share to the company and there is nothing due there-
on from me at the present time except possibly a
small adjudgment including one item of $37.50 the
details of which I have not been able to definitely
check up, but which probably is due from me to the
Corporation, upon a note in evidence, in addition
correct records of the books of the corporation will
show that acting upon the further continued valua-
tion of the common stock of said corporation for the
sum of $1.00,1 made reports to the corporation of the
sale of a unit of stock consisting of 1 share preferred

20
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and 2 shares of common for which I remitted the
sum of $102.00 to the corporation.

Whenever I personally sold any stock to any per-
son in connection with this company, I invariably
told the subscriber details concerning commis-
sions and organization expenses which were to be
deducted from the amount received through the sale
of the common stock. There were no misrepresenta-
tions, nor fraud, nor any information withheld from
any proposed stockholders or subscriber relative to
the transaction as proposed and as herein outlined.

From the time of my first connection with the
Company, up until approximately the middle of De-
cember 1928, I bore practically all the expenses of
the Associated Mortgage Company, paying stenog-
raphers in the office, office rent, telephone bills, light
bills and all other expenses of like nature to which
the Company was subjected as this was according to
my cohtract in regard to the purchase of the shares
to which I have above referred.

HARRY » PERRINE.

Sworn and subscribed before
me this 18th day of July, 1930.

Mary E. Allen,
Notary Public of N. J.
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STATE OF NEW JERSEY, ) ,,
BURLINGTON COUNTY. ( [

JOSEPH R. CHEESMAN, of full age, being duly
sworn according to law, on his oath deposes and says:

I was elected to the board of directors of the Asso-
ciated Mortgage Company of New Jersey at a special
meeting of the board of directors held on December
23, 1927, and was advised thereof by the then secre-
tary, William Kennedy.

The first meeting of the corporation which I at-
tended was held at office of Burlington Enterprise,
Enterprise Building, Burlington, New Jersey, on Jan-
uary 28, 1928, at 2 P. M. Besides myself there were
present Messrs. Perrine, Dickson and Kennedy. At
that meeting the plan of Perrine & Dickson was stat-
ed by Mr. Perrine in regard to obtaining members
of advisory board and local directors in the various
portions of the communities in the State of New Jer-
sey where such local members could render valuable
service to the corporation both in the sale of the
stock and in the transaction of the corporate busi-
ness. In view of the fact that the corporation had
no cash, but that this plan was agreed upon as to the
advantage of the corporation, the corporation by
resolution duly presented and unanimously carried,
voted 6000 shares of the no par value common stock
of the corporation be assigned or transferred to
Messrs. Perrine & Dickson and to be used by them
in distribution of such shares of stock to further the
interests of the corporation. I distinctly remember
that the resolution presented at that time embodied
the fact that such shares were to be transferred up-
on an agreed valuation of $1.00 per share, and that
any amounts or sums received by Perrine & Dickson,
or the other persons interested in this distribution

20
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plan, over and above the $1.00 per share were to be
retained by the agents so serving the corporation as
expenses and for services rendered.

Whenever stock was to be transferred on the
books of the company, Mr. Perrine and Mr. Dickson,
or whoever was requesting the transfer, would re-
port the transaction to me and at that time a certifi-
cate which had previously been issued for organiza-
tion expenses or purposes, would be turned in to the

2q company and new certificate or certificates would
be issued to the parties entitled to receive the same.
In other words, issues of stock to individuals, either
under the organization payment plan or under the
executive board and local director plan, were issued
from the books of the corporation and the number of
shares so issued were charged against the shares
previously issued to Mr. Perrine or to Mr. Dickson
or to myself for such purpose. This was necessary
in order to keep the certificates properly entered and

20 distributed to the parties entitled to receive them.
No new certificates were issued for any of these pur-
poses other than deductible from the amounts of
shares of stock so authorized for such purpose at the
stated value of $1.00 per share.

Later on, namely, about December, 1928, when
Mr. Perrine withdrew as sales agent or sales manager
of the Associated Mortgage Company and was re-
placed by Mr. M. T. Perkins, certain accounts or rec-
ords which had been kept by Mr. Perrine, some of

30 which had been in my possession previously and
some of which had been wholly in Mr. Perrine’s pos-
session, were delivered to Mr. William E. Taylor,
who was then acting as secretary and treasurer of
the Associated Mortgage Company. Through a mis-
take as to the records delivered to him, Mr. Taylor
erroneously entered upon the books of the Company
the private transactions of Mr. Perrine, or in other
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words what Mr. Perrine had sold the stock for as his
personal stock, instead of having entered the num-
ber of shares issued at the valuation of $1.00 per
share, which was all that the company was entitled
to. This matter was previously discussed by me
with Mr. Taylor and with others of the officers and
directors of Associated Mortgage Company, but it
was stated that in view of the fact that we all under-
stood the transaction it could do no harm being up-
on the books of the company, and that it did not
mean anything so far as any of the stockholders
were concerned and did not affect in any way the as-
sets or liabilities of the company as such records
were not intended to be a corporate record. It was
for this reason that they were merely left upon the
records of the company and no attempt was ever
made to eliminate them because of the fact that they
were thoroughly understood and were explained to
the board of directors or to any stockholders who
might have made inquiry concerning them.

The company’s books have frequently been audit-
ed by the board of directors or a committee of such
board, and the company has been found to be in sat-
isfactory financial condition, having earned profits
In a very reasonable amount during the past eigh-
teen months and is in a position to proceed rapidly
in its growth and development and earnings for its
stockholders.

JOSEPH R. GHEESMAN.

Sworn and subscribed before

me this 18th day of July, 1930.
Win. K. Taylor,

Notary Public of N. J.

&
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STATE OF NEW JERSEY,
COUNTY OF BURLINGTON.

E. R. DICKSON, of full age, being duly sworn ac-
cording to law, on his oath deposes and says:

I personally attended a special meeting of the
board of directors of Associated Mortgage Company
of New dJersey held at its then corporate office, En-
terprise Bldg., Burlington, New dJersey, on the 28th
day of January, 1928, at two o’clock, P. M., at which
time there were also present Messrs. Perrine, Ken-
nedy and Cheesman (being a quorum of directors).

The transcript of the records of the proceedings
of said meeting, attached hereto and made a part
hereof, is a true and correct transcript as to the
transactions of said directors, except that they do not
amply set forth the actual resolution which was
adopted by the directors at said meeting, assigning
to Perrine and Cheesman the 6000 shares of the no
par value common stock of the said corporation.
The purposes as outlined in such transcript of the
meeting records are substantially correct, but such
6000 shares were to be transferred to Perrine and
Cheesman for such purposes for the stated value of
$1.00 per share. This was definitely discussed and
mentioned in the resolution which was unanimously
adopted. Any amount which was received over and
above the sum of $1.00 per share was in no wise to
be considered as part of corporate funds, nor was
any such amount over and above the sum of $1.00
per share in any manner to be entered upon the cor-
porate books or accounted for by the corporation,
either as a charge or otherwise. All stock sold either
under the organization expense distribution of stock
or under the executive bdard or directors’ distribu-
tion of stock was sold only upon full information to
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the subscriber or proposed stockholder as to the sell-
ing expenses, organization expenses, maintenance,
etc., costs of which were deductible from the amount
received through the sale of the common stock. No
information was withheld from any proposed stock-
holder or subscriber relative to such deductions and
there was no fraud or misrepresentation whatsoever
in connection with any sale or distribution of the
stock of said corporation by me or by any one else
to my knowledge or information.

I also attended a special meeting of the board of
directors of Associated Mortgage Company held at
Burlington, New Jersey, on February 25th, 1928, at
2.30 P. M., at which there were present in addition to
myself, Messrs. Cheesman, Perrine and Kennedy.
The record of the transcript of such meeting attached
hereto and made a part hereof is a true and correct
transcript thereof.

Shortly following this meeting Mr. William E. Ken-
nedy, who had been acting secretary of the Associat-
ed Mortgage Company of New Jersey claimed that
he had been promised a salary of $300. per month
to act as secretary of the corporation, but that he had
recived no money and saw no prospects of getting
any, and therefore refused to continue further to
act as secretary. It was financially impossible for
the corporation at that time in its incorporation
processes to pay Mr. Kennedy any salary, not to
speak of the exorbitant salary which Mr. Kennedy
demanded, and as result thereof Mr. Kennedy relin-
quished hisjob without any formalities, at the same
time, or thereabout, resigning his position as secre-
tary of the Camden City Chamber of Commerce, and
left for the far West, at the time I did know of the
city to which Mr. Kennedy went.

When he left he also took with him the original
minute book of the Associated Mortgage Company,

10
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but in view of the fact that there had been but few
meetings, either of the organizers or of the directors
up to that time, namely five, including the organiza-
tion meeting and also including the meeting of Feb-
ruary 25, 1928, the minutes as now contained in the
minute book of the corporation were at that time
written up from original notes of the organizers and
from memory of the directors and constitute the rec-
ords of the corporation. Mr. Kennedy having left
for parts unknown, we were unable to secure his sig-
nature to the copies of the minutes and were also
unable to secure from Mr. Kennedy the original
minutes records.

Repeated efforts have been made since that time
to locate Mr. Kennedy or to otherwise secure control
of the original records of the corporation, all of
which has been without avail because of the fact
that there is no one known to this deponent who 1is
able to locate the address of William E. Kennedy. 1
have no hesitancy, however, in stating in this deposi-
tion that the records as now had of the minutes and
as contained in the corporate minute book are sub-
stantially correct, except that some possible details

have been omitted.
E. R. DICKSON.

Sworn to and subscribed before
me this 18th day of July, 1930.

Herbert S. Killie,
Attorney at Law of N. J.
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STATE OF NEW JERSEY, 1 ”
BURLINGTON COUNTY. f

WILLIAM H. TAYLOR, of full age, being duly
sworn according to law, on his oath deposes and
says:

I was present at a regular meeting of the Board
of Directors of the Associated Mortgage Company

held in Mechanics’ National Bank Building, Burling- j

ton, New dJersey, on December 11, 1928. The tran-
script of the record of the proceedings of the Board
of Directors for that meeting remain in the minute
book unsigned, but having been there I am in a posi-
tion to state that the transcript is a correct record of
the proceedings of the Board of Directors at said
meeting.

I am the person who as secretary and treasurer
of Associated Mortgage Company received from Mr.
Cheesman and Mr, Perrine, Mr. Perrine’s personal
record of sales of his personal stock. This was in
the form of a memoranda when received by me, and
as I did not know just what the purport of this
memoranda was and did not at that time understand
that it was merely Mr. Perrine’s personal check of
his personal transactions, and believing that it was
my duty to do so I entered these memoranda in the
books of the Associated Mortgage Company. Later
and within the past few months, this matter was
called to my attention following an audit of the ac-
counts of the company by its directors and was then
shown to me that I had committed an error in enter-
ing these items upon the corporation’s books, and
that any amount of money which Mr. Perrine or
other persons who had received stock on the $1.00 a
share basis had no place on the corporation’s books
excepting the regular transaction or charge of $1.00

20
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for each share so issued for organization or dis-
tribution purposes. However, having made these
entries upon the books, I was at a loss to know how
to make the proper correction to eliminate the items
and, therefore, the matter being understood by all
the other directors, I left these items upon the books
but did not take them into consideration, except in
the true intent of the same, when the corporation’s
statements were made up.
WM. E. TAYLOR.

Sworn and subscribed before
me this 18th day of July, 1930.

A. M. Stackhouse,
Master in Chancery of New Jersey.
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ORGANIZATION MEETING OF THE
ASSOCIATED MORTGAGE COMPANY
OF NEW JERSEY

MINUTES of the meeting of the organizers
of the Associated Mortage Company of New
Jersey held at the principal office of the said
corporation on December 19, 1927, at 527
Cooper Street, city of Camden, state of New
Jersey, at 2 o’clock in the afternoon.

The meeting was called to order by Evans. There
were present the following: T. Phillips Brown, Clin-
ton I. Evans and Howard Hilderbrandt, being all of
the organizers of the corporation.

On motion duly made and seconded and carried,
Mr. Evans was duly nominated and elected secretary
of the meeting. »

The secretary (acting) then read to the incorpora-
tors the certified copy of the articles of incorpora-
tion and announced that nominations were open for
the offices of directors.

The following names were placed in nomination,
duly seconded and unanimously elected as directors
of the corporation:

L. Phillips Brown, Howard L. Hilderbrandt, Clin-
ton L. Eivans and William Kennedy.

The secretary read a waiver of notice of the meet- qq
ing, subscribed to by all of the organizers of the
meeting, presented a copy of a set of by-laws, and
after adopting them as read.

There being no further business before the meet-
ing it was adjourned.

(Signed) WILLIAM KENNEDY,
Secretary.
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FIRST MEETING OF THE BOARD OF DIRECTORS
OF THE
ASSOCIATED MORTGAGE COMPANY OF
NEW JERSEY

The directors of the Associated Mortgage Com-

pany of New dJersey, meeting for the first time, at the

10 principal office of said corporation in the State of
New dJersey, No. 527 Cooper Street, Camden, State
of New dJersey, on the 19th day of December, 1927, at
2.30 o’clock in the afternoon.

The meeting was called to order by Mr. Brown.

There were present the following: T. Phillips
Brown, Clinton I. Evans, William Kennedy and How-
ard L. Hilderbrandt, being all of the newly elected
directors of the corporation.

On motion duly made, seconded and carried Mr.

20 Perrine was nominated and elected temporary chair-
man of the meeting and M*. Kennedy was nominated
and elected temporary secretary.

The secretary presented and read to the meeting
the minutes of the first meeting of the incorporators
and stockholders held on the 19th day of December,
1927, at 2 o’clock in the afternoon at 527 Cooper
Street, Camden, New Jersey.

Upon motion duly made, seconded and carried,
the same were in all respects ratified, approved and

30 confirmed.

The secretary then read to the meeting, the by-
laws adopted at the said meeting of stockholders.
Upon motion duly made, seconded and carried the
same were in all respects ratified, approved and con-
firmed as and for the by-laws of the Corporation.
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The meeting then proceeded to the election of offi-
cers, and the following persons’ names were nomin-*
ated and unanimously elected to till the offices set
opposite to their names for the ensuing year and un-
til their successors shall be elected and shall qualify:

President, T. Phillips Brown.
Vice-President, Clinton I. Evans.
Treasurer, H. 1. Perrine.
Secretary, William Kennedy.

The secretary also read a communication from E. jq
R. Dickson, offering to market the preferred stock
of the corporation and a proposed contract contain-
ing and setting forth the condition under which the
said Dickson would undertake the sale of. the stock,
was read. After consultation, the board acting unan-
imously, agreed that the proposed contract was fair
and would be beneficial to the corporation and vot-
ed that Messrs. Brown and Kennedy, President and
Secretary, respectively should negotiate with said
Dickson and execute the proposed contract. £0

Mr. Brown presented the bills of the corporation
and stated that Messrs. Dickson and H. I. Perrine
had worked indefatigably to get the corporation or-
ganized, had traveled extensively in the State look-
ing toward the organizing profitable connection for
the future activities of the corporation as well as
pursuading several prominent men financially, to
join the company and that all of the original expens-
es of «the company had borne by the said Dickson
and Perrine. 30

The board after due deliberation and decision that
the services that had been performed by Messrs.
Perrine and Dickson were valuable aside from the
actual money that had been spent by them, ordered
the officers to issue to said Perrine and Dickson three
thousand (3,000) shares of the corporation’s no par
value Common Stock as payment in full for the mon-
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ey they had advanced to pay the expenses of organi-
zation and travel and for their time and efforts in the
corporation’s behalf.

There being no further business before the Board
adjournment was taken.

(Signed) WILLIAM KENNEDY,
Secretary.

MEETING OF THE BOARD OF DIRECTORS
OF THE
ASSOCIATED MORTGAGE COMPANY
OF NEW JERSEY

A special meeting of the Board of Directors of the
Associated Mortgage Company of New dJersey was
held in the offices of the Company at 527 Cooper

20 Street, Camden, N. J., at 2 o’clock P. M., December
23, 1927.

The secretary was Mr. Kennedy and Mr. Brown oc-
cupied the chair. There were also present the other
directors, Messrs. Hildebrand and Evans.

Mr. Brown offered his resignation as president,
stating that he believed he could best serve the cor-
poration in the capacity of solicitor. The board ac-
cepted his resignation after thanking him for his
services, which he gave without remuneration: The

30 secretary announced that Mr. H. I. Perrine had pur-
chased the stock of Mr. Evans and was therefore
qualified to serve as a Director. The board then
unanimously elected Mr. Perrine as a Director and
then President and Treasurer of the corporation.
The name of E. R, Dickson also was proposed to be
elected a member of the Board and when Mr. Evans
resigned as vice-president, and a member of the
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board, Mr. Dickson was elected to take his place.
Mr. Hildebrand also offered his resignation which
was accepted and Mr. Horace Roberts was elected to
the Board of Directors together with Mr. Joseph R.
Cheesman.

The Secretary announced that the proposed con-
tract with E. I. Dickson for the sale of the company’s
stock, had been executed as per the order of the
board at the previous meeting and a copy of the
contract was ordered read upon the minutes.

The meeting thereupon adjourned.

(Signed) WILLIAM KENNEDY,
Secretary.

SPECIAL MEETING OF THE
BOARD OF DIRECTORS
OF THE 20
ASSOCIATED MORTGAGE COMPANY
OF NEW JERSEY

A special meeting of the Board of Directors of the
Associated Mortgage Company of New Jersey was
held at the offices of the corporation, 527 Cooper
Street, Camden, New Jersey, on the 28th day of Jan-
uary, 1928, at 2 o’clock P. M.

There were present Messrs. Perrine, Dickson,
Brown, Kennedy and Cheesman. Mr. Perrine occu- 30
pied the chair and Mr. Kenedy acted as secretary of
the meeting.

The secretary read the minutes of the previous
meeting and they were ordered adopted and ap-
proved.

Mr. Brown addressed the meeting and announced
that press of business made it imperative that he
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resign as Director of the corporation, and the board
voted that his resignation be accepted after voting
him a vote of thanks for his services to the cor-
poration.

Mr. Perrine announced that he and Mr. Dickson in
seeking a permanent President for the Corporation
had prevailed upon Mr. Cheesman to accept the of-
fice, if he were elected. The resignation of Mr. Per-
rine was offered to the Board and it was accepted,
and Mr. Cheesman’s name was proposed and sec-
onded and the Directors voted that he be made
President and Messrs. Perrine and Dickson were or-
dered to escort him to the chair.

Mr. Perrine notified the Board that Mr. Horace
Roberts desired to resign as a board member because
of an extended trip to Africa and it was voted that
Mr. Roberts’ place on the board be declaréd vacant.

Mr. Cheesman from the chair announced that it
was his understanding that if he was elected presi-
dent and assumed the responsibilities of the office, the
corporation would transfer its activities to Burling-
ton and he offered the company space in the Enter-
prise building at no cost to the company until suit-
able office space could be acquired.

It was moved by Mr. Perrine and seconded by Mr.
Kennedy that the transfer be made and the proper
officers of the corporation were ordered to effect
such transfer by notifying the Secretary of State’s
office at Trenton. Through the regular legal form
following the adoption of the resolution, Mr. Ken-
nedy was named as the agent in charge and upon
whom process might be served;

Mr. Dickson addressed the meeting stating that
something should be done to facilitate the handling
of the funds of the corporation pending the opening
of a bank account and Mr. Cheesman was named
Trustee for all funds due and paid to him by the fis-
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cal agent until the sum amounted to one large
enough to warrant the opening of a bank account.

Mr. Perrine then outlined to the Board an am-
bitious plan for obtaining support in communities
wherein the corporation planned to loan funds and
otherwise operate when the capital stock was sold
and declared that he would obtain members of the
advisory board to strengthen the company’s posi-
tion in such territories. Mr. Perrine agreed to serve
the corporation in that capacity and to travel and
advertise the corporation and obtain such members
to advisory board, provided a block of common
stock were voted to him to defray the cost of such
operation. Mr. Dickson advocated Mr. Perrine’s
plan strongly, stating that in his opinion as fiscal
agent, it would aid him in disposing of the corpora-
tion’s preferred stock in those communities and
elsewhere if the company had several members act-
ing in an advisory capacity. Mr. Cheesman address-
ed the board and stated that in his opinion, he could 2q
do likewise in other communities where he had in-
fluence and that he believed it was a good plan. On
motion of Mr. Dickson, seconded 'by Mr. Kennedy,
the board voted to set aside 6000 shares of stock to
be used by Mr. Perrine and Mr. Cheesman in this
work and the proceeds to be used by them to defray
the expense incident thereto. Mr. Perrine stated that
due to the wide territory to be covered, that he
thought it advisable to spread the stock as widely as
possible and the board agreed to set up an advisory 30
board from such men selected and .sold by Mr. Per-
rine and Mr. Cheesman, who enjoyed high reputa-
tions in their respective communities.

On motion duly made and seconded the Board vot-
ed to have the Mechanics’ National Bank of Burling-
ton act as depository of the Company’s funds at the
expiration of Mr. Cheesman’s Trusteeship.
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There being no further business before the meet-
ing, the meeting adjourned.

WILLIAM E. KENNEDY,
Secretary.

SPECIAL MEETING OF THE
BOARD OF DIRECTORS
OF THE
ASSOCIATED MORTGAGE COMPANY
OF NEW JERSEY

A special meeting of the board of directors of the
Associated Mortgage Company of New Jersey was
held at the Company’s office in Burlington, on Feb-
ruary 25, 1928, at 2.30 o’clock P. M. There were
present Messrs. Cheesman, Perrine, Dickson and
Kennedy, constituting the entire elected board. Mr.
Cheesman occupied the chair and Mr. Kennedy acted
as secretary of the meeting.

Mr. Kennedy read the minutes of the previous
meeting and they were unanimously approved and
adopted.

Mr. Dickson announced that he had negotiated
with the attorneys in Camden, Brown & Evans, who
obtained the Company’s charter, and that the change
of registered address for the company had been ef-
fected and that the certificate of incorporation had
been so amended.

Mr. Perrine announced that as long as he was to
spend a great deal of time organizing the advisory
board that his duties as treasurer might interfere
with it as the fiscal agent sold the preferred stock
and that he would like to resign. He offered his res-
ignation as treasurer and it was accepted. Mr. Wil-
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liam E. Taylor, of Burlington, was proposed, sec-
onded and elected to fill the vacancy after he was
elected to the board by unanimous vote.

Mr, Dickson .thereupon addressed the meeting de-
claring that as long as he had a contract for the sale
of the company’s preferred stock and in order to
prevent criticism for his acting as fiscal agent and
a director at one and the same time he would offer
his resignation to the board. The resignation was ac-
cepted. 10

Mr. Dickson declared that due to the company hav-
ing no bank account at present and that some sub-
scribers to the company’s stock already had made
payment to the company in the company’s name,
the regular procedure under his agreement of turn-
ing over to the company the net amount due on
stock sales could not be rigidly adhered to in these
particulars, but rare cases. Mr. Dickson asked that
the board pass a resolution authorizing Mr. Chees-
man to make payment to the fiscal agent on all qq
money orders, drafts, checks, etc., made payable to
the company in amounts over and above the net
amount on each sale due to the company. On mo-
tion duly made and seconded the motion was car-
ried and Mr. Cheesman was ordered to make such
payments to the fiscal agents out of the company
funds as were due the fiscal agent and to account to
the company only for the net amount due the com-
pany the same as if the checks, drafts and money
orders, etc., had been made payable to the fiscal 3Q
agent and he had turned over to the company the net
amount due it on such sales.

There being no further business, the meeting ad-
journed.

WILLIAM E. KENNEDY.
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December 11, 1928.

The regular meeting of the Board of Directors of
the Associated Mortgage Company was held at the
office of the Company, in the Mechanics’ National
Bank Building, on the above date.

President Joseph R. Cheesman, presiding.

The following members were present: Joseph R,
Cheesman, H. I. Perrine, W. G. Jones, W. E. Taylor,

jq W. E. Oliver, W. E. Cheesman.

At this time Mr. W. E. Oliver was duly elected a di-
rector of the company to fill a vacancy on the board.

A contract was presented by the president and
read by the secretary covering an agreement between
Mr. Perkins, of Newark, and this company to act as
selling agent of stock. After carefully digesting con-
tents of same in a general discussion by the mem-
bers it was suggested that the contract be changed to
include that the executive office of the company shall

20 remain at Burlington and the headquarters office at
Newark. R was thereupon moved by Mr. Jones that
the proper officers of the Company be duly instruct-
ed to sign the contract.

It was moved that the contract be spread on the
niinutes (attached hereto).

There being no further business the meeting ad-

journed.
Secretary.
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IN CHANCERY OF NEW JERSEY

Between
William A. Ste vens , Attorney AN
General of the State of New j

Jersey, ’I
Complainant, f ON BILL, etc.
and / FINAL DECREE. 1Q

Associated Mortgage Company \Y%
of New dersey, j
Defendant. s

This matter being opened to the Court by PHILIP
L. COFFIN, Jr., Special Assistant Attorney General
of New dJersey, Solicitor of complainant, and the
Court having read and considered the Bill of Com-
plaint filed in this cause and the affidavits thereunto
annexed, and it appearing that by an Order made oq
in this cause on the 31st day of July, 1930, the de-
fendant, Associated Mortgage Company of New dJer-
sey, was ordered to show cause on the 12th day of
August, 1930, why the relief prayed for in said Bill
of Complaint should not be granted; that true copies
of said Order to Show Cause were served upon the
defendant as therein directed; and the Court having
heard the argument of counsel and it appearing that
the complainant is entitled to the relief prayed for
in his said, bill of complaint: 30

It is on this 12th day of August, 1930, ORDERED,
ADJUDGED and DECREED that:

1. The defendant, Associated Mortgage Company
of New Jersey, has been and is hereby adjudged to
be guilty of having violated an Act of the Legisla-
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ture of the State of New Jersey entitled “New dJer-
sey Securities Act,” approved March 19th, 1927, as
amended and supplemented in that it has used and
employed concealment, suppression and fraud in
connection with the issuance, sale, offer for sale,
purchase, offer to purchase, promotion, negotiation,
advertisement and distribution within and from this
State of its securities as defined by the said New Jer-
sey Securities Act.

2. Said defendant, Associated Mortgage Com-
pany of New Jersey, its attorneys, agents, officers,
directors and servants, as the case may be, as well
as all other persons acting in aid or assistance of it,
directly or indirectly, be and they are hereby jointly
and severally, permanently enjoined and restrained
from the issuance, sale, offer for sale, purchase, offer
to purchase, promotion, negotiation, advertisement
and or distribution within or from this State of any
securities whatsoever, the word “securities” being
used in the sense and as defined by the New Jersey
Securities Act and particularly the securities and
capital stock of the defendant, Associated Mortgage
Company of New Jersey, a New dJersey corporation,
until this Court shall otherwise order.

3. Said defendant, Associated Mortgage Com-
pany, of New Jersey, a New dJersey corporation, its
attorneys, agents, officers, directors and servants be

30 and is hereby enjoined and restrained from exercis-

ing any of the privileges or franchises of defendant
corporation, Associated Mortgage Company of New
Jersey, a New Jersey corporation, within or from
this State and from collecting or receiving any
debts or paying out, selling, assigning or transfer-
ring any of'the estate, monies, funds, lands, tene-
ments or effects of said defendant corporation in this
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State, except to the receiver hereinafter appointed
by this Court, until the Court shall otherwise order.

4. That Ernest Watts, of Burlington, New Jersey,
be and he hereby is appointed receiver of defendant,
Associated Mortgage Company of New Jersey, a New
Jersey corporation, with all the powers conferred
upon him as such receiver by said New Jersey Securi-
ties Act as amended and supplemented; and he is
hereby ORDERED to furnish a bond in the sum of
$100,000. for the faithful performance of his trust,
in accordance with the usual practice of this Court,
which bond is to be approved by Charles A. Rigg,
Esq., one of the Special Masters of this Court;

5. That the defendant, Associated Mortgage
'Company of New Jersey, a New Jersey Corporation,
its officers, directors, attorneys, agents and servants
do forthwith turn over and deliver unto the receiver
herein appointed, all of the real and personal prop-
erty of every nature and description within this
State derived by it by means of practices within or
from this State declared to be illegal and prohibited
by said New Jersey Securities Act; also all property
with which such property has been mingled, if such
property cannot be identified in kind because of
such co-mingling; and the receiver hereinbefore
named shall sell, convey and assign the same and
hold and dispose of the proceeds thereof under the
direction of this Court for the actual benefit of all
who establish an interest therein, as provided for by
the New Jersey Securities Act as amended and sup-
plemented.

6. Any bank or other depository or stake holder,
who may have in its possession any property belong-
ing ter the defendant, Associated Mortgage Company

20

30
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of New Jersey, a New Jersey corporation, shall forth-
with turn oyer and deliver the same unto said re-
ceiver.

7. Copies of this Decree, which may be certified
as true copies by Solicitor of Complainant, be served
on the defendant, Associated Mortgage Company of
New Jersey, a New dJersey corporation, by leaving
the same with an officer thereof, or by leaving the
same at the office of its registered agent with the per-
son in charge thereof, either within or without this

State.
E. R. WALKER, C.
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IN CHANCERY OF NEW JERSEY.
Between

William A. Ste ven s, Attorney
General of the State of New

Jer sey, ' ON BILL’ &c
Complainant, NOTICE OF
and
Associated Mortgage Company APPEAL. 10

of New der sey,
Defendant.

The defendant Associated Mortgage Company of
New Jersey hereby appeals from the final decree
made in the above entitled cause on August 12,1930,
and from the whole and every part thereof to the
Court of Errors and Appeals in the last resort in all
causes, sald decree having been made by Hon. E. R.
Walker, Chancellor of the State of New Jersey. 20
Dated September 20, 1930.

HERBERT S. KILLIE,
Solicitor of Defendant Associated
Mortgage Company of New Jersey.

; 1s good cause for appeal in the

se.
G. M. HILLMAN,
Of Counsel with Defendant Asso-
ciated Mortgage Company of New
Jersey.

Service of the within Notice of Appeal is hereby
acknowledged this 29th day of September, A. D. 1930.

PHILIP L. COFFIN, Jr.
Solicitor of Complainant.
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NEW JERSEY COURT OF ERRORS
AND APPEALS.

Willi am A. Stevens , Attorney
General of the State of New
Jer sey,

Complainant-Appellee,

An Appeal from
the Court of
Chancery.

PETITION OF

0 o
Associated Mortgage Company APPEAL
of New der se Y, .

Defendant-Appellant.

To the Honorable the Court of Errors and Ap-
peals in the Last Resort in All Causes.

The petition of the Associated Mortgage Company
of New Jersey, the appellant in the above entitled
20 cause, respectfully shows that;

Petitioner finds itself aggrieved by a final decree
made in the Court of Chancery by his Honor Edwin
Robert Walker, Chancellor of the State of New dJer-
sey, bearing date August 12, 1930, in a certain cause
in said Court of Chancery wherein the said William
A. Stevens, Attorney General of the State of New
Jersey, was complainant and the said the Associated
Mortgage Company of New Jersey, was defendant,

30 in this respect, to wit: That the said decree ad-
judges

1. That defendant Associated Mortgage Company
of New dJersey to be guilty of having violated an Act
of the Legislature of the State of New Jersey entitled
“New dJersey Securities Act,” approved March 19,
1927, as amended and supplemented, in that it had
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used and employed concealment, suppression and
fraud in connection with the issuance, sale, offer for
sale, purchase, offer to purchase, promotion, negotia-
tion, advertisement and distribution within and from
this State of its securities as defined by the said the
New Jersey Securities' Act.

2. That the said defendant, its attorney, agents,
officers, directors and servants, be enjoined and re-

strained from the issuance, sale, offer for sale, pur- j

chase, offer to purchase, promotion, negotiation, ad-
vertisement and or distribution within or from this
State of any securities whatsoever, and particularly
the securities and capital stock of the defendant, As-
sociated Mortgage Company of New Jersey, a New
Jersey Corporation, until said Court should other-
wise order.

3. That said defendant, a New dJersey corpora-
tion, its attorneys, agents, officers, directors and ser-
vants be enjoined and restrained from exercising
any of the privileges and franchises of defendant
corporation, Associated Mortgage Company of New
Jersey, a New Jersey corporation, within or from this
State and from collecting or receiving any debts or
paying out, selling, assigning or transferring any of
the estate, monies, funds, lands, tenements or effects
of the said defendant corporation in this State, ex-
cept to the receiver appointed by said Court of
Chancery, until said Court should otherwise order.

4. That Ernest Watts, of Burlington, New Jersey,
be appointed receiver of defendant, Associated Mort-
gage Company of New Jersey, a New Jersey corpora-
tion, with all the powers conferred upon him as
such receiver by said New Jersey Securities Act as
amended and supplemented.

20

30
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5. That the defendant, Associated Mortgage Com-
pany of New Jersey, a New Jersey corporation, its
officers, directors, attorneys, agents and servants
forthwith turn over and deliver unto the said re-
ceiver, all of the real and personal property of ev-
ery nature and description within this State derived
by it by means of practices within or from this State
declared to be illegal and prohibited by said New
Jersey Securities Act; also all property with which

20 such property has been mingled, if such property
cannot be identified in kind because of such co-
mingling; and that the said receiver thereinbefore
named should sell, convey and assign the same and
hold and dispose of the proceeds thereof under the
direction of said Court for the actual benefit of all
who establish an interest therein as provided for by
the New Jersey Securities Act as amended and sup-
plemented.

20 .6. Any bank or other depository or stake holder,
who may have in its possession any property belong-
ing to the defendant, Associated Mortgage Company
of New Jersey, a New Jersey corporation, shall forth-
with turn over and deliver the same to said receiver-

And petitioner appeals from the decree of the
Chancellor, which decrees as aforesaid, upon the
ground that the same is erroneous in that,

30 1. The said decree was made upon the return of
arule to show cause, theretofore made by said Chan-
cellor, and without any subpoena having been is-
sued against or served upon defendant and without
any hearing. No witnesses were produced or exam-
ined and the only evidence before the Chancellor in
support of complainant’s allegations was an ex parte
affidavit of the solicitor of the complainant.
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2. The said Chancellor had no power or juris-
diction to make said decree as aforesaid.

3. There was no evidence produced before the
Chancellor to substantiate or prove the allegations
in the bill of the complainant nor to justify the mak-
ing of the decree appealed from as aforesaid.

4. The said decree adjudged the defendant to be
guilty of having violated the New Jersey Securities
Act, but no evidence was presented to said Court of
Chancery to support, substantiate or prove that fact
nor to justify such adjudication and decree.

5. Said defendant was not guilty of violating the
New Jersey Securities Act, and the evidence before
the Chancellor showed that fact.

6. The decree of the Chancellor was based upon
the assumption that the defendant was insolvent and Oq
had violated the New dJersey Securities Act afore-
said. There was no evidence presented to the Chan-
cellor from which the Chancellor could find as a
matter of fact that said defendant was insolvent or
had, as a matter of fact, violated the New Jersey Se-
curities Act.

7. The only evidence presented to the Chancellor
was the affidavit of Philip L. Coffin, Jr., Special As-
sistant Attorney General of New Jersey, who swore 30
to no facts, but only to his opinion based upon certain
matters, as to the truth of which matter no evidence
was presented to the Court, and which were denied
by affidavits presented by defendant.

8. The allegations of complainant’s bill were con-
tradicted by the affidavits of various witnesses, hav-
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ing knowledge of the facts to which they swore,
which /affidavits were presented to the Chancellor
at the hearing on the rule to show cause aforesaid,
and which were not contradicted.

9. The findings of the Chancellor upon which
said decree was based, were contrary to the evidence
produced before the Chancellor.

10. The decree of the Chancellor aforesaid was
contrary to the provisions of the New Jersey Secur-
ities Act and to the laws of the State of New Jersey.

11. The decree of the Chancellor aforesaid was
based on allegations contained in complainant’s bill
(verified in part only by the affidavit of complain-
ant’s solicitor, who had no personal knowledge of
the matters to which he swore, and not otherwise
verified, substantiated or proved) that the defend-
ant was insolvent, by reason of a certain liability
of defendant alleged by said bill to exist, showing a
deficit of the sum of FORTY-THREE THOUSAND,
FOUR HUNDRED AND TWENTY-NINE DOLLARS
AND SIXTY-SEVEN CENTS ($43,429.67), said lia-
bility being made up by charging the common stock
issued and outstanding at an erroneous and fictitious
value. Said common stock was of no par value and
was 1ssued at the established price of One Dollar
per share. The amount of the liability on account of

30 such common stock as charged by complainant was

made up by charging said common stock at a value
in excess of One Dollar per share. This because pf
the allegations that some of said common stock had
been sold by individual stockholders, (not by de-
fendant corporation) at a sum in excess of One Dol-
lar per share. Ry reason of such erroneous charge,
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complainant alleged that the defendant corporation
had a deficit of FORTY-THREE THOUSAND FOUR
HUNDRED AND TWENTY-NINE DOLLARS AND
SIXTY-SEVEN CENTS ($43,429.67). Included in
such deficit is the sum of FOUR THOUSAND, SIX
HUNDRED AND TWENTY-THREE DOLLARS
($4,623.) classified as organization expenses and the
sum of THIRTY-SEVEN THOUSAND, ONE HUN-
DRED AND SIXTY-THREE DOLLARS AND SEV-
ENTY-NINE CENTS ($37,163.79) as commissions 10
paid to agents for the sale of stock of defendant cor-
poration. The item of FOUR THOUSAND, SIX
HUNDRED TWENTY-THREE DOLLARS ($4,623.)
as organization expenses is entirely fictitious. The
items of commissions are also fictitious. The item
of commissions paid for the sale of its stock by de-
fendant is erroneous and arrived at by the complain
ant by deducting the value of common stock issued at
One Dollar per share from a fictitious amount deter-
mined by complainant by multiplying the number of 20
shares by an arbitrary and fictitious value per share,
not established by defendant; and also by charging
as a liability the alleged difference between the
amount at which certain of its sales agents sold its
stock, and the amount at which the same had been
issued by defendant corporation to such agents.
Neither of these items are properly chargeable as
liabilities. The allegations of the bill of conceal-
ment, suppression and fraud, as well as insolvency
of defendant, and upon which allegation the decree 30
of the Chancellor was based, were founded upon and
rested altogether on complainant’s allegations of in-
solvency made up erroneously as aforesaid, and not
verified nor proved, while said allegations were ex-
pressly denied and contradicted by the affidavits pre-
sented on the part of the defendant.
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Petitioner therefore prays that the said decree of
the said Chancellor may be wholly reversed, set aside
and for nothing holden, and that petitioner may have
such other relief in the premises as to this Court may
seem proper.

HERBERT S. KILLIE,
Solicitor of Appellant.

G. M. HILLMAN,
Of Counsel with Appellant.

We hereby acknowledge service of the within and
above petition of appeal this 29th day of September,
1930.

PHILIP L. COFFIN, dJr.,
Solicitor of Respondent.



NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between

Willia m A. Steven s,
Attorney General, ON BILL, &c.
Complainant-Appellee,

and Brief of 10
Appellant.
Associated Mortgage Company
of New derse y,
Defendant-Appellant.

This is an appeal from a decree of the Chancellor in
the above cause, dated August 12,1930, (S. of C. page
107) which was made upon the return of a rule to
show cause granted by the Chancellor on July 31,
1930, (S. of C. page 1). This decree adjudged the20
defendant to be guilty of violation of an Act of the
Legislature of the State of New Jersey entitled “New
Jersey Securities Act,” approved March 19, 1927, as
amended and supplemented, appointed a receiver
for the defendant corporation, and enjoined it from
exercising any of its corporate powers or privileges.
The grounds of appeal are set forth on pages 114 to
118 of the state of the case; numbers 1, 2 and 3 re-
late to the fact that the decree, final in its nature, was
improperly made on the return of the rule to show 30
cause. The defendant filed his bill (S. of C. page 5)
in which he charged that the officers of the defend-
ant corporation had violated the provisions of the
New dJersey Securities Act, and been guilty of false
and fraudulent representations and concealment
in the matter of the sale of its stock, and that the
corporation was insolvent. The, bill prayed that the
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defendant corporation be enjoined from issuing or
selling its stock and that a receiver be appointed,
and an order made directing defendant to show
cause before the Court, on a date to be fixed, why its
officers should not be restrained as aforesaid pend-
ing the final hearing of the cause, and that Subpoena
be issued for thé defendant ito answer (S. of C. page
21). Annexed to this bill was the affidavit of Philip
L. Coffin, Jr., the solicitor of the complainant, which
set forth various conclusions, at which he said he
had arrived, but practically no pertinent facts, nor
did he set forth any facts within his own knowledge
which would justify the conclusions at which he stat-
ed he had arrived. In fact, many of the averments
in this affidavit are prefaced with the statement that
“complainant further charges” which were, of
course, without probative force. Upon the filing of
this bill and affidavit, the rule to show cause was
made. On the return of the same, the defendant
appeared and presented a number of affidavits deny-
ing all the allegations of violation of law or insol-
vency. (S. of C. pages 64 to 106). These affidavits
were made by eight different people, all of whom
swore to matters within their own knowledge. The
complainant offered nothing further save his bill and
the aforementioned affidavit of his solicitor. The
allegations of complainant’s bill were not verified.
No attempt at verification was made as to many of
them.

The Chancellor then proceeded to make, not a
temporary restraining order pending final hearing,
as prayed by complainant’s bill, but a final decree
stating that “this matter being opened to the Court by
Philip L. Coffin, Jr., Solicitor of Complainant, and
the Court having read and considered the bill of
complaint filed in this cause, and the affidavit there-
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unto annexed,” making no mention of the appear-
ance of the defendant or of the affidavits presented
by it, or the presence of its solicitor, then the decree
as above mentioned.

It is respectfully submitted that the learned Chan-
cellor erred in making a final decree under these cir-
cumstances. The order to show cause made by him
on the 31st of July, required the defendant to show
cause on August 12, 1930, why an order should not
be made restraining and enjoining, pending the final

disposition of this cause, eta.

This was of its nature an important matter. It in-
volved the property rights of the stockholders of a
New dJersey corporation having assets to the amount
of over $150,000. The interests of the stockholders
were jeopardized, and the control of their property
was taken out of their hands. All this upon the un-
supported affidavit of the solicitor of the complain-
ant, as to his fanciful and distorted views and con-20
elusions, most of them based upon an assumed state
of facts, shown by the overwhelming weight of affi-
davits on the part of the defendant to be non-exis-
tent. Certainly this was a case which should have
been decided only after a full hearing and the exam-
ination of witnesses before the Court. Where there
is an order to show cause there need be no subpoena
to bring defendant into court, but he need not file his

answer until required to do so by subpoena. (Dean
vs. Bonnell—4th N. J. L. J. 348—Dodd, V. C.) 30

Where the equities of a sworn bill for injunction
are fully controverted by the answering affidavits, a
preliminary injunction is properly denied, or, if
granted ex parte, is properly vacated. (Metropolitan
Lumber Co. vs. Fordham National Bank, N. J. A. R.
Volume 7, No. 10, p. 441.)
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In both the answer of the defendant ($. of C. pp. 58
to 63) as well as in the annexed affidavit (S, of G. pp.
64 to 96) every allegation on the part of the com-
plainant has been answered and controverted, leav-
ing the issue or issues in the same position as were
such issues in the case of Metropolitan Lumber Com-
pany vs, Fordham Nat. B.ank, above cited.

The defendant-appellant, Associated Mortgage
Company of New Jersey, was incorporated under the
laws of the State of New Jersey on December 2nd,
1927, with an authorized capitalization of 10,000
shares of 7% cumulative preferred stock with a par
value of $100 per share, and 20,000 shares of no par
value common stock. The purposes for which the
corporation was formed were, among other things,
the loan of money at legal rate of interest upon bond
secured by first real estate mortgage, as also the pur-
chase of existing executed bonds and first mortgages
on real estate.

The charter granted to this company gave it the
right to transact business within the State of New
Jersey, or, in fact, in other States upon proper ap-
plication and license for such purpose. No second
real estate mortgages and no chattel mortgages were
ever dealt in or intended so to be.

Upon the formation of this corporation it differed
from ho other corporation in that until its certificates

30 of stock were sold it had no cash wherewith to trans-

act any business or to incur any liabilities, and there-
fore at the beginning it became necessary for the
corporation to issue some of its no par value com-
mon stock in payment for the expenses of incorpora-
tion, organization and the initial sales of its two
classes of stock, to wit, the preferred and the no par
common.



Brief of Appellant 5

While the book of minutes recording the proceed-
ings of the stockholders, as well as the elected di-
rectors of the corporation, was not in evidence before
the Court below because such minute book was at
the time of the preliminary hearing in the hands of
and in the custody of the Attorney General’s Office
of the State of New Jersey, and because of the fact
that there was no final hearing granted by the Court
below whereby the officers of the State could be
subpoenaed to bring such book of records before
the Court, and while *it 1s admitted that the first few
minutes of the proceedings of the corporation per-
taining to its stockholders’ meetings and its direc-
tors’ meetings do not appear to be the original min-
utes of the proceedings of such corporation, yet
by the defendant’s answering affidavits (affidavit
of Joseph R. Gheesman, S. of C. p. 68 1L 3—p. 69, 1
19; William E. Taylor, S. of C. p. 72 1 35—p. 73 1 8;
Henry I. Perrine, S. of C. p. 83, 1 1—p. 88 1 20; Jos-
eph R. Cheesman, S. of G. p. 89, 1 7 r-p. 91, 1 20; E.
R. Dickson, S. of C. p. 92, it 7—p. 94, 1 24; William
E, Taylor, S. of C. p. 95, 1 8-17; minutes, S. of C. pp.
97-106) it was shown that the transaction transfer-
red certain certificates of shares of the no par
common stock of Associated Mortgage Company
of New dJersey for the valuation of $1.00 per
share as fixed by the Board of Directors under
the power granted to them under Section 152 of the
General Corporation Act of the State of New Jer-
sey (Revision 1896) and that the services rendered
and to be rendered by the transferees of such stock
were given a fixed valuation in the minds of the
directors as a fair, reasonable and valid considera-
tion for such transfer of said certificates of no par
common stock. It is contended, therefore, on the
part of the defendant-appellant that a confirmation

of the transactions of the stockholders and direc-

jo

20

30
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tors and a confirmation of what actually transpired
at such meetings is properly accounted for by the
affidavits of the officers and directors who were
present at such meetings, although the actual min-
utes themselves were stolen, mislaid or destroyed
through the dereliction or wilful act of a former of-
ficer of the company, and that irrespective of the
absence of the actual records showing what actu-
ally took place at that time, the affidavits of the
then directors and officers of the corporation must
stand as conclusive as to the then acts of the cor-
poration. If such is the case, then as above re-
ferred to Section 152 of the General Corporation
Act of the State of New Jersey would unquestion-
ably give to this corporation the right to transfer
a reasonable and proper amount of its no par value
common stock in exchange for services then and to
be rendered, as well as for indebtedness then and
to be created. Elevator Supplies Co. vs. Wylde, 106

20 N. J. E. 163.

Upon this reasoning, substantiated as said, the
3,000 shares transferred to Messrs. Dickson and Per-
rine for services rendered and to be rendered, as
well as for expenditures theretofore made and
thereafter to be made, were wholly in accord with
the laws of the State of New Jersey and no fraud
could be imputed to the defendant corporation by
reason of such transfer.

The General Corporation Act of the State of New
Jersey, Sections 121 and 152, further gives to the
directors of a corporation the full power and au-
thority to determine not only the value of its no par
common stock to be issued, but also the full power
and authority to determine the value of the ser-
vices rendered or to be rendered in addition to the
expenditures made or to be made.
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There is no allegation on the part of the com-
plainant, and there is no evidence before this Court
which in any manner imputes fraud upon the then
officers and directors of the corporation in the
transfer of this stock, and nowhere is it alleged that
there was any fraud either in the valuation placed
by the directors upon the no par common stock of
the corporation nor an over-valuation for the ser-
vices and advancements of cash for which such
stock was transferred.

On the other hand, the allegation of the complain-
ant is grossly unfair to the defendant corporation in
that the complainant alleges that the money re-
ceived by Messrs. Perrine and Dickson for the sale
of their privately owned no par common stock of
the corporation, transferred to them as aforesaid
for valid consideration of services and money,
should be charged against the corporation as a stock
liability. In other words, the complainant alleges
that after this stock had unquestionably been sold
by the corporation to Messrs. Perrine and Dickson,
and Perrine and Dickson had sold some of their
own stock to individuals within the State of New
Jersey, that the money received for the Perrine and
Dickson stock constituted the true value of such
stock and that such amount should be set up on the
corporation’s books as a stock liability against such
3,000 shares of no par common stock so issued as
aforesaid to Messrs. PerHne and Dickson.

Had the Court below afforded the defendant an
opportunity on*a final hearing to have shown the true
state of facts as they existed, it could have been read-
ily shown by testimony and evidence on the part of
the defendant that the directors had in due and legal
form fixed a valuation of $1.00 per share on the no
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par common stock of the corporation, and that if any
stock liability was to be charged therefor, such
charge should not exceed $1.00 per share. The law
as we interpret it has permitted the issuance by cor-
porations of no par common stock at a fixed valu-
ation as determined by resolution of the Board of Di-
rectors, and that any amount over and above such
fixed valuation when received by the corporation for
a sale of its no par common stock may be credited
to the corporation as capital surplus, and that such
capital surplus when set up upon the books of the
corporation may be drawn upon or used for any
legitimate purpose for which the corporation is or-
ganized other than the payment of dividends, and
in some instances may even be used for that pur-
pose.

Further confusion might have been prevented if
the defendant had been afforded an opportunity on.
final hearing whereby the defendant might have
disclosed to the Court, among other pertinent facts,
the fact that of the 90001shares, to wit 3000 shares to
Perrine and Dickson and 6000 shares allotted for
Advisory Bbard sales, a very comparatively few of
these authorized no par common stock shares were
ever in fact issued to anyone. In other words, of the
3000 shares originally intended to be conveyed to
Perrine and Dickson for services rendered and mon-
eys expended a very small number of such shares

30 were actually issued to either Mr. Perrine or Mr.

Dickson due to the fact that the services contem-
plated to be rendered in the future by them were not
rendered and they were replaced as'sales agents by
another sales agent selected by the directors; and
also that of the 6000 shares allotted for sale to Ad-
visory Board members an insignificant amount of
such shares were ever sold or issued, and that as of
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July 18 1930, to wit, more than two years and a half
after the incorporation of the company, and after
intensive stock sale drives had been» inaugurated,
there were altogether but 6852 shares of the common
stock issued together with 533 shares of such no par
common stock subscribed, all of which was account-
ed to the stockholders in the statement to the com-
pany bearing date July 18, 1930, and as set out in the
answering affidavits of this defendant (S. of G. p. 75,

1. 24-27), in which statement the no par common jq

stock is shown as carried upon the books of the cor-
poration for the amount designated by the directors,
to wit, $1.00 per share, with surplus, if any, received
in excess of such amount carried as a capital surplus.

It is the contention of the defendant-appellant that
the improper set-up of the statement of the Associat-
ed Mortgage Company on which the complainant
relies is the basis of all the allegations in the bill of
complaint and that if the financial set-iip of the cor-
poration’s financial status as prepared by the com-
pany’s officers, and as directed that the same should
be set up from the facts and figures furnished by
the company’s officers, if correct from a standpoint
of law would eliminate any question of fraud or mis-
representation imputed to the company.

The query addressed to the Court on this point by
the mortgage company is, what is the value of no par
common stock of a corporation, and what, if any,
liability should be set up by the corporation for the
outstanding no par common stock?

Thompson on Corporations, 3rd Edition, Volume
V, section 3417 on page 248—“It is very generally
regarded, among officers and stockholders of cor-
poration, and it is stated by some Courts and law

20
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writers, that the capital stock is a liability of the
corporation. Indeed, in the original edition of this
work it is stated that ‘The shares of such stock rep-
resent a liability of the corporation to the share-
holders.” And in the financial statements of corpor-
ations generally the capital stock is set down as a
liability. This is not only erroneous, but it is unfair
to the corporation’s credit, and misleading to its
creditors. By liability is meant the state of being

2Qbound, or pledged in law or justice to do, pay, or
make good something; it means a legal responsi-
bility. It would not only be anomalous but phe-
nomenal to see a stockholder attempting to recover
the amount of his shares from the corporation; no
such right exists because there is no corresponding
liability. The shareholder has no right or claim
whatever to the capital stock as such. Each share-
holder contributes his proportion of the capital stock
as a common fund, as a working capital and the

2q basis, of credit, on the faith that the enterprise will
bring to him a good per cent, on his investment. This
capital focused in a corporation is a substitute for
the personal liability which subsists in private co-
partnerships; and when debts are incurred an im-
plied agreement arises with the creditors that this
capital shall be either devoted to the corporate enter-
prise or applied on their demands.”

Upton vs. Tribilcock, 91 U. S. 45, 23 L. ed. 203.
30 See also Sanger vs. Upton, 91 U. S. 56.
Webster vs. Upton, 91 U. S. 65.

In Bent vs. Hart, 10 Mo. App. 143 (affirmed 73 Mo.
641); Barrie vs. United Rys. Co. 138 Mo. App. 557,
the Court said, “Regarded in this character, as first
subject to the claims of creditors the shareholder
owns not a dollar of it (proceeds of stock). He owns
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no stock. What he owns is simply a right or share
in the proceeds of the profits of the stock, propor-
tioned to the amount of his contribution, together
with an ultimate right to receive back his contri-
bution, or so much as may remain thereof, upon the
dissolution or closing up of the corporation.”

In line with this explanation there can be no ques”®
tion raised but that in case of the preferred stock
of this mortgage company the stockholders, either
present or prospective, had a right to rely upon the
fact that each dollar of the preferred stock was not
only paid in to the corporation but that each dollar
thereof was represented by assets of the corporation;
or, in other words, that for each share of the pre-
ferred stock of this corporation $100.00, or the par
value thereof, was represented by the assets of the
corporation, and this is the case here. There is no
allegation anywhere in the case before the Court
that any of the proceeds of the sale of the preferred
stock had been spent or utilized. In fact, such alle-
gation could not be made, or, if made, could not be
substantiated, and no attempt at such substantiation
was made, as the investments of the corporation rep-
resent more than dollar for dollar value of the pre-
ferred stock of the corporation issued and outstand-
ing. Such preferred stock was represented in in-
vestments in first real estate mortgages and in mar-
ketable securities purchased by the corporation.

In the case of the common stock to which the above
query is alone directed, it is the contention of the
defendant-appellant that no par common stock has
no value at any time until the assets of the corpor-
ation show a surplus over and above the liability
for the outstanding preferred stock, and that at such
time each share of the no par common stock has a

iq
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value equal only to the proportionate value of each
outstanding share divided into the total of the sur-
plus, as above stated. We further submit to the Court
that under the General Corporation Act of the State
of New dJersey, the directors and the directors only
had a right to place a nominal value upon each share
of the no par common stock, and this they did by
placing a value of $1.00 per share. Holders of the no
par common stock could not be misled by the is-
suance of such stock because no money value was
either printed upon the face of such certificates or
in any manner represented to stockholders or to the
public in general. The stockholders and the public
by law were presumed to know that such common
stock was intrinsically worth only such surplus of
the corporation.

We further allege that as a question of law the
amount such no par common stock might bring in a

20 sale upon the open market, whether a share of such

no par common stock be sold for $1.00 per share or
for $25,00 per share, was not chargeable as a stock
liability to the corporation, but that the proper pro-
cedure for the officers and directors of the corpor-
ation in selling a unit, to wit, one share of the 7%
cumulative preferred stock for $100.00 per share
with two shares of the no par common stock at $25.00
per share, that the company in receiving the total
thereof, to wit, $150.00, were only duty bound to set

30 up a stock liability upon the corporation’s books of

$102.00, being $100.00 for the one share of the pre-
ferred stock and $1.00 each for the shares of the
common stock, and that from the overplus resulting
from such sale, to wit, $48.00, the company legiti-
mately could pay a reasonable and fair commission
to the stock salesman of $37.50 and legitimately
transfer to capital surplus the remaining $10.50,
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which it had a perfect right to use for any legiti-
mate purpose excepting possibly the payment of
dividends. The corporation, however, does not admit
that such capital surplus may not also be used for
the payment of dividends if properly voted for such
purpose, but alleges that that would be the only
exception to the reasonable and proper use of the
moneys so received, and that such corporation was
only thereby chargeable strictly for the $102.00 as
stated.

If this principle of law as alleged by this corpor-
ation is incorrect, then it would be humanly impos-
sible for any corporation, within the State of New
Jersey or elsewhere, to ever commence business
through the flotation of stock. Every corporation
would be otherwise required to in some way or
other amass its paid in capital without the payment
of any commissions or other expenses in the sale of
its stock, and such stock having been sold without
any expense, the proceeds of such sale could then
not be used for any purpose even in the organiz-
ation expenses but could be used only for purposes
for which an actual asset of a tangible nature could
be accounted to overcome the stock liability. Every
corporation in its initial formation is obliged to
make expenditures and create liabilities for which
no asset can properly be set up, not alone in the
expenses of the sale of its securities but in the nature
of temporary rents, advertising, Secretary of State
fees and the like. And the defendant-appellant al-
leges that it was for the purpose of paying these nec-
essary and reasonable expenses of the corporation,
as well as other proper expenses which every cor-
poration is likely to face during the period when it
is becoming established in business, that no par
common stock was created in order that such stock

20

20

30



20

20

14 Brief of Appellant

might be sold for a fair and reasonable amount and
that such money therefrom derived might be used for
corporate expenses without impairing the actual
cash capital of the corporation as represented by its
stated par value securities, either stocks or bonds.
It is our contention that such no par common stock
has in fact always been so treated since the allow-
ance and recognition of no par common stock.

This is, in fact, what was done in the case before
the Court and nothing else. In the beginning, as
stated in this argument, a limited number of. shares
of such stock, with a determined value thereon, was
transferred to the stock salesman in consideration of
expenses and services rendered and to be rendered
and on which a determined value had been placed
by the Board of Directors. All of the stock used for
this purpose was set up upon the books of the cor-
poration for $1.00 per share. Later when the ad-
ditional 6000 shares of such stock were authorized
to be issued for Executive Board purposes, such
stock was set up upon the books of the corporation
as a liability of $1.00 per share. All moneys over
and above the $1.00 per share were either set up
upon the books of the corporation as a capital sur-
plus or otherwise were expended for legitimate,
proper and reasonable services rendered.

The Supreme Court of Alabama has been called

30 upon to construe the non par stock statute of that

State in the light of a constitutional provision that:
“ No corporation shall issue stocks or bonds except
for money, labor done, or property actually receiv-
ed; and all fictitious increase of stock or indebted-
ness shall be void.” The Court held that the consti-
tution was not infringed. There was nothing in the
law under review to show that the proposed stock
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would not be issued for money, labor done, or prop-
erty actually received. The Court observed that the
purpose of the constitution “was to protect the pub-
lic as well as the stockholders against worthless
stock, and marketing of fictitious stock based on
nothing valuable as a consideration for its issue.
The issue of common or preferred stock without
nominal or par value does not hold out to, or mis-
lead, the public that money, labor, or property was
not received by the corporation for the issue of itsjq
stock. It is merely a certificate to the holder of his
interest in the corporate property, indicated by the
number of shares***. The par value indicated on
the face of a share of stock does not express the ali-
quot part of the corporation’s property or the right
to share in the proceeds of the corporation (before
or on its dissolution) by the stockholder in any due
distribution thereof, than would be expressed on the
face of ‘non par’ corporate stock merely indicating
the number of shares, and in which is not stated its 20
par value. The stock is merely muniment or title,
not purporting to indicate the amount of capital in-
vested or its value, and only indicating the ‘number
of divisional interests’ in the corporation evidenced
thereby. Otherwise stated, the indication in the certi-
ficate of corporate stock of its par value has the effect
only of declaring the actual money, labor, or property
that has come into the corporation from its original
subscribers, and in lieu thereof the owner’s claim on,
or interest in, the properties of the corporation, and 30
that its original face value was the amount indicated.
It is of common knowledge that economic and phy-
sical conditions are causes of fluctuations of the
actual and market values of properties generally,
and that corporate stocks are subject to such chang-
es. Hence the par value indicated in the certificate

of stock has not always represented its actual or
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book value. This fact, in a large measure, accounted
for the substitution of ‘non par stock’—stock without
any nominal or par value—for or in lieu of stock
*expressing a par value, and this change has tended
to relieve the confusion or deception, the necessity
for an embarassment of explanation of discrepancy
between the book or market value and the face value
of corporate stocks.”

Randle vs. Winona Coal Go., 206 Ala. 254, 89 So.
10 790, 19 A. L. R. 118;;;
Also Commonwealth vs. Wayne Sewage Co., 287
Pa. 42, 134 Atl. 390.

Thompson on Corporations, section 3632, page 459,
provision is made in the laws for placing valuation
on the shares for purposes of sale. The provision
of the New York law is: “Subject to laws creating
and defining duties of the Public Service Commission
and the Transit Commission, such corporation may

2q issue and may sell its authorized shares without
nominal or par value from time to time, for such
consideration as may be prescribed in the certificate
of incorporation or for such consideration as shall
be the fair market value of such shares, and, in the
absence of fraud in the transaction, the judgement
of the Board of Directors as to such value shall be
conclusive, or in the absence of fraud in the trans-
action for such consideration as, from time to time,
may be fixed by the Board of Directors pursuant to

2Qauthority conferred in such certificate of incorpor-
ation; or for such consideration as shall be consent-
ed to or approved by the stockholders of a majority
of shares then outstanding at any meeting called in
the manner prescribed by the by-laws, provided the
call for such meeting shall contain notice of such
purpose.”

N. Y. L. 1921, chapter 694, section 1.
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Under the Illinois law the value may be fixed,
either in the articles of incorporation or from time
to time by the Board of Directors, and the statement
of non par issues may be in number of shares and
not in money, in the event that the money value, at
the time of the issuance of the certificate, has not
been determined.

Roberts, etc., Co. vs. Emmerson, 313 111. 137, 144 N.
E 818

The allegation is several times referred to by the
complainant that the defendant-appellant not only
*had no right to enter into a contract with M. T.
Perkins for the sale of its units of stock; but that an
agreed commission of 25% of the amount received
for stock sold by him as such stock salesman was an
exorbitant and unreasonable and unjustified com-
mission to be paid therefor. This allegation is unsup-
ported except as an opinion on the part of the com-
plainant, and the defendant while setting up the
reasonableness of such commission and the valid-
ity of the same was estopped from making its due
proofs in regard thereto by the entry of the final
decree of the Court of Chancery without a final
hearing, at which time proper witnesses and evi-
dence in such behalf might have been produced,

Even assuming that there may be some merit in
the complainant’s allegations, unsupported as they
are, that the corporation was obliged to set up as a
stock liability any amount of money paid by any
stockholder for such stock, there is no proof before
this Court, and there was no such proof before the
Court below, as to how many shares of the no par
common stock were sold for a consideration ex-
ceeding $1.00, or what was, in fact, received for any

10
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of the shares of stock so sold. The complainant
merely charges the corporation with a sum gross
which Messrs. Perrine and Dickson received for the
shares of stock which had been sold to them at $1.00
a share by the corporation and concerning which
the corporation had no further interest or account-
ing, and in addition thereto the complainant has
charged this defendant with a liability of commis-
sions paid to Perkins out of the proceeds of the sale

] 0 of the no par common stock, all of which is obvious-
ly unfair to the corporation and which the corpor-
ation alleges is not in accord with the law controll-
ing such corporate existence.

The corporation alleges here, as it alleged in its
argument in the Court below, that the financial
statement of the corporation upon which the com-
plainant has laid so much stress before the Court
(S of C. pp. 50-51), while prepared by expert ac-

20 countants engaged by the corporation, yet was set
up, in the form in which the same appears under
the express directions of Philip L. Coffin, Jr., then
Special Assistant Attorney General, and against the
opinions of the expert accountants, who emphati-
cally stated in Mr. Coffin’s presence and in the pres-
ence of officers of this corporation that such a state-
ment was not an accurate and true statement of the
financial standing of this corporation. This fact is
here reiterated in justice to the corporation, which

30 was in the absence of the final hearing barred from
producing evidence to such effect after the com-
plainant had in its argument before the Court below
laid such great stress upon this statement and er-
roneously stated to the Court that such statement
was prepared by the defendant’s own accountants.
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Enlargement of the foregoing argument pertain-
ing to the alleged erroneous financial set-up of the
company on the part of the complainant is empha-
sized for the reason that, as before stated, practically
every allegation in the complainant’s bill is based
upon such financial set-up. If our argument, there-
fore, is correct, that these items or erroneous charges
and expenses should not be charged as a liability
against the company, then practically all of the other

allegations contained in the bill of complaint would jq

fall of their own weight, as will be shown as the argu-
ment proceeds. Furthermore, the complaint shows
and it is admitted by the complainant that this con-
dition of the financial set-up took place very largely
during the first few months of the corporate exist-
ence, except as pertains to the 25% commission paid
to Perkins, the sales agent. Jhe company was un-
doubtedly making money during the period of ap-
proximately 18 months previous to the application
for the appointment of a receiver, and this fact is
borne out by the very statement relied upon by the
complainant and prepared under the complainant’s
direction (S. of C. p. 51, 11 36-39), in which not the
gross profits but the net profits of the corporation
from December 19* 1927, to June 24, 1930, are stated
as $1,758.14. The corporation further alleges, as is
conclusively shown by the minutes of the Board of
Directors, that the errors of the incorporators were
rapidly being corrected by the Board of Directors,
and that irrespective of errors in judgment or other-
wise mistakes which had previously been made, such
errors or mistakes were being overcome and out-
lived. Further evidence of this argument will he
presented immediately.

It is deemed proper to respectfully state that while
his Honor the Chancellor in his opinion or reasons

20
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herein (107 N. J. E. 297; Weekly Law Review Voi.
Vili, No. 51, page 297, at page 298) states that, “The
day after the hearing, and the day after the making
of the final decree herein, the defendant filed an
answer,” and with all due respect to his Honor the
Chancellor, the answer and the answering affidavits
of the defendant were personally handed to his
Honor, and copies thereof delivered to the solicitor
of the complainant, in the Chancery Court Room

10 upon the call and prior to the hearing of the argu-

20

30

ments upon the rule to show cause on the 12th day
of August, 1930; and while it is not the purpose of
this argument to in any wie controvert such state-
ment on the part of his Honor the Chancellor, we
most respectfully submit at this time that it might
be possible that the Sergeant-at-Arms attendant in
the court room at the time did not file the answer
and the answering affidavits with the clerk of the
court until the following day, or otherwise too late
upon August 12, 1930, for them to be entered upon
the dockets of the court on the day of the hearing.
At any rate the docket of the court (80-316) discloses
that both the answer and thé answering affidavits
were marked filed upon the docket as of August 13,
1930, which would indicate that there was no dere-
liction upon the part of the defendant’s solicitors
is promptly submitting to the Court both fhe answer
and the answering affidavits.

In the second ground of appeal herein filed (S. of
Co. p. 115, 1. 1, No. 2), the jurisdiction of the Court
of Chancery to make a final decree, as was done, is
challenged for the reason, among other reasons, that
this Appellate Court has endeavored by reason of the
Metropolitan Lumber Company case, above recited,
to throw around every defendant a proper safeguard
against any injustice which might otherwise be ere-
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ated through injunctions and |or receivorships or-
dered except upon a thorough investigation of the
facts alleged. And it is further alleged, and most
respectfully so, that an ex parte affidavit does not
and cannot produce before a Court the evidence or
the facts, especially when the same are controverted,
in such form or manner as to fully advise any Court
of the truth alleged in such ex parte affidavits, but
can at the best only raise a presumption based upon
the affidavits of parties usually interested in the out-
come, and that accordingly at the best the juris-
diction of the Court below extended only to the
granting of a preliminary injunction, which, by the
force thereof, would fully protect the interests sought
to be protected until some*short day when the Court
might fully investigate the allegations upon final
hearing and make or refuse a final decree thereupon.

It is further contended in behalf of the defendant-
appellant herein that both from a standpoint of the
facts involved as well as the “Securities Act”, that
the jurisdiction of the Court cannot extend in this
case beyond the point of restraining further sale of
the securities of the corporation. Neither stockhold-
ers nor cfeditors being interested as parties com-
plainant, the “Securities Act” does not contemplate
a receiver limiting or prohibiting the conduct of the
corporation’s business.

As to the third ground of appeal (S. of C. p. 115,
1. 4, No. 3) the same argument applies, with the ad-
ditional argument that as is usual upon the hearing
of the argument upon ex parte matters the Court
merely listens to the argument of the solicitors, with-
out reading the affidavits presented and without the
production of any evidence, and we submit with
due respect that any Court may be improperly ad-

pp
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vised by such solicitor through an incorrect state-
ment made by the solicitor. It is our belief that in
the hearing of the arguments below the Court was
unduly influenced by the statements on the part of
the solicitor for the complainant that the financial
statement of the defendant corporation (S. of C. pp.
50-51) )was the defendant corporation’s own state-
ment, whereas the facts of the case as may be shown
upon opportunity afforded to the defendant that such
statement was made up by the expert accountants
engaged by the defendant corporation but on the ad-
vice and under the direction of the solicitor for the
complainant, who, in his office and in the presence
of the officers of the defendant corporation and the
expert accountants, directed such accountants that
the statement must be made up only in the form
used by the complainant, and which the defendant
alleged at the time and still insists is an incomplete
and incorrect statement of the finances as of June
24, 1930, of the defendant corporation.

Attention of the Court is at this time directed to
the fact that Schedules B and C (S. of C. pp. 50-51)
are unsigned by the expert accountants, further con-
firming the statement hereinbefore made, and prov-
able, that such statement was made up under the
direction of and in the form prescribed by the Special
Assistant Attorney General, and that such statement
was not signed by the expert accountants by reason
of the fact that they disagreed with the correctness
thereof.

Reverting, therefore, to the opinion of the learned
Chancellor, 107 Eq. 297-309, VIII Weekly Law Re-
view No. 51, pp. 297-309, which said opinion or
reasons were filed by his Honor the Chancellor on
or about the 5th day of December, 1930, and by rea-
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son thereof printed as a part of this argument and
brief, it is deemed advisable to reconsider certain of
the findings therein referred to mnot heretofore
touched upon.

The defendant alleges that such jurisdiction grant-
ed to the Court is prejudicial to the defendants in de-
priving them not so much of a right of trial by jury,
which i1s not herein insisted upon but merely sug-
gested, as that it prevented the defendants from
submitting actual facts in the form of competent
evidence and conclusive facts from the statement of
witnesses sworn in the presence of the Court, not
Only in confirmation of the affidavits submitted as
answering affidavits on the part of the defendants,
but also by the introduction of testimony which oth-
erwise was not and could not have been presented
before the Court upon the preliminary hearing. The
defendants contend in the first place that the New
Jersey Securities Act, P. L. 1927, Chap. 79, page 138,
is either unconstitutional in awarding to the Court
jurisdiction and authority to proceed in a “summary
way to hear affidavits, proofs and allegations which
may be offered on behalf of the parties”, or that the
intention and meaning of the Legislature in so phras-
ing an intended jurisdiction and authority to be given
to a Court to hear the matter in a “summary way”
was that the Court itself, free of any jury, would have
original jurisdiction to hear the affidavits, proofs and
allegations, etc., and that the mere fact that the
phraseology contains the words “proofs” and “alle-
gations”, in addition to the word “affidavits”, en-
larges the intention of the Legislature that proofs
were to be submitted in such a case similar to proofs
in any other case, whereby a defendant might be
entitled to all reasonable doubts and full opportunity
to support and sustain its case as well as the prin-
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ciple of law and equity that every defendant shall
be given a reasonable opportunity and that the bur-
den of proof is at all times upon the plaintiff or com-
plaining party.

22 C. J. page 69, EVIDENCE, Section 14B, et seq.-
in re McCraven (Ch.) 99 A. 619.

The other grounds of appeal relate to the pro-
10 priety of the decree irrespective of the circum-
stances under which it was made.

The main allegations of complainant’s bill are
based almost entirely Upon the assertion, frequent-
ly repeated but never proved, that the defendant
corporation was insolvent. It was not pretended
that there was insolvency in the sense that the cor-
poration had not sufficient assets with which to pay
all of its debts.

According to its verified statement of July 18, 1930,
(S. of C. page 75) affidavit of Joseph R. Cheesman
(S. of C. pages 65 and 66) affidavit of William E.
Taylor (S. of G. page 72) the debts of the corpora-
tion consisted of notes held by

Mechanics’ Natonal Bank of Burlngton
(representing money borrowed to rein-

VESE)  ceeeeiiieee e s e e, $30,000.00

30 Mortgage on office building in Burling-
BOTL v 10,000.00
Accrued interest on indebtedness.............. 90.00
Unpaid commiSsions ........ccccceeeeeeeeeeeeeeennnn. 248.00

Making a total of $40,338.00
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To pay this, the company had on deposit in

Mechanics’ National Bank of Burlington
and Burlington City Loan and Trust

Company, cash to the amount of........... $15,270.23
Mortgages on real estate (first liens) ......... 59,330.60
Bonds of other corporations ..................... 21,220.00
Stock of other corporations...................... 12,262.30
Real Instate (office building in Burling-

120 ) NSO 14410251 j q
Office furniture and fixtures ............. 942.95
Accounts receivable .................. 10,855.00
Accrued interest on mortgages................. 1,139.58
Other real estate......ccccoovvveveeeieiiiiiniiiiiiinnns 70.32
Making a total of .....cccovvvivveviiiii e e $135,193.49

Deducting from this amount the above indebted-

ness of $40,338.00, leaves a surplus of $94,865.49.
2

The bonds owned by the company consisted of 0
nineteen bonds for $1,000.00 each of Ortley Beach;
2 bonds, $1,000.00 each, of Electric Public Utilities
Company; 2 bonds, $1,000.00 each of Tri-Utilities
Corporation.

The stock in other corporations consisted of 100
shares of Seaboard Utilities Company, $2,000.00; 96
shares of Burlington Realty and Finance Corpora-
tion, $9,600.00; 10 shares of People’s Light and Pow- 30
er Company, $486.75; 10 shares of Tri-Utilities Cor-
poration, $486.75, and 50 shares of American States
Public Service, $1,400.00.

The real estate of the company consisted of its
office buildings in the City of Burlington, which was
the banking house formerly occupied by Meehan-
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ies’ National Bank, and sold by the institution be-
cause it had erected and moved to a new bank
building. The property had been appraised by two
real estate experts, affidavit of Joseph R. Cheesman,
(S. of C. page 66 & 67), at between $35,000.00 and
$40,000.00. No allegation was made in the bill of
complaint, nor the affidavit annexed thereto, that
the assets of the defendant corporation were at all
questionable. A corporation which has assets in

10 excess of liabilities to the amount of nearly $95,-
000.00 can not be said to be insolvent.

The charge of insolvency by .complainant was
based apparently upon the theory that the capital
stock of the defendant corporation issued and out-
standing exceeded the amount of its surplus over
and above its debts. The corporation had issued
and outstanding, on July 18, 1930, 790 shares of pre-
ferred stock of the par value of $100.00 amounting

20 to $79,000.00; 196 shares of the preferred stock sub-
scribed at $100.00, $19,600.00; 6,852 shares of the
common stock issued at $1.00 per share, $6,852.00;
533 shares of the common stock subscribed at $1.00
per share, $533.00, making a total of $105,985.00,
less unpaid subscriptions of $17,801.87, or a total
stock liability of $88,183.13, which, deducted from
the $94,865.49, of net assets, leaves a surplus of
$6,682.36.

30 In the above listed assets, there is not included the
value of the business of the corporation as a going
concern, the organization expenses, etc. Complain-
ant makes a showing of insolvency by arbitrarily
charging as a liability 6,621 shares of common stock
at $51,953.00, or $7.84 per share instead of $1.00 per
share (S. of C. p. 51) which was the value fixed by the
directors upon the shares of common stock issued.
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(Affidavit William E, Taylor, S. of C. p. 72). The
fixing of this value by complainant is entirely ar-
bitrary. The only apparent explanation or justifica-
tion for it is the idea somewhere obtained by him
that certain shares of the common stock were sold
by someone, not by the company, for more than $1.00
per share. If the owner of such stock was able to
sell it for more than $1.00 per share or for more than
it was worth, the defendant was not responsible.

It nowhere appears in complainant’s affidavit that
defendant ever sold its common stock for more than
$1.00 per share. Any corporation may by the method
adopted by complainant be shown to be insolvent, if
a sufficiently high price be placed upon its shares.
The stock of some of our largest and strongest banks
and trust companies, as well as other wealthy cor-
porations, sell for more than the book value of the
same. Complainant does not appear to be alto-
gether clear as regards the common stock of de-
fendant.

In the eleventh paragraph of his bill he alleges
that defendant had issued 9,000 shares of its common
stock without the receipt of any valuation monetary
consideration by the corporation.

In Schedule B attached to his bill, (S. of C. page
51) he states the total number of shares of common
stock 1ssued to be 6,621. The real number issued and
outstanding was 6,852, with 533 shares subscribed
but not fully paid for and not issued. (Affidavit of
William E. Taylor, S, of C. page 72).

The allegations of insolvency are not sustained. A
determination that the defendant corporation was
insolvent could only be reached by utterly ignoring

10

20

30
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and disregarding the affidavits'of the officers, em-
ployees, of the company, (the only ones who had ac-
curate knowledge of the subject) and by accepting
as proved facts all the suspicions of the attorney of
the complainant.

Since practically the whole charge of fraudulent
practice on the part of defendant is based on the
charge that the company was insolvent, when that
allegation falls the whole charge must likewise fail.
The complainant’s bill contained other allegations
from which it was sought to draw the conclusion that
the management and operation of defendant, had
been fraudulent. With the allegations of insolvency
swept aside, such charges, have little, if any, bearing
on the matter.

It is true, as charged by complainant, th~t 3,000
shares of the common stock were issued to Messrs.
Perrine and Dickson, in consideration of the agree-
ment on the part of these gentlemen to render ser-
vices in selling the stock of the corporation, and to
reimburse them for money previously paid by them
for organization expenses, &c., and the value of said
stock being fixed by the directors in accordance with
the power given by the certificate of incorporation
at $1.00 per share, and the directors being 6f the
opinion that this was fair compensation to Messrs.
Perrine and Dickson, they having provided, at their
own expense, clerical assistance, advertising matter,
&c.  (Affidavit of Joseph R. Gheesman, S. of C., page
68).

It is not alleged in the bill that such amount was
excessive.

The business of defendant was that of loaning
mpney to carry on its business. It was necessary
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that it have money. It did not receive money on de-
posit, hence, it must depend upon the sale of its stock
for the same. To successfully conduct its business
it must be in position to obtain accurate knowledge
of the value of the properties upon which it was
asked to take mortgages. It was desirable to extend
its operation through various sections of the state,
to secure stockholders and to loan money there. As
ameans of successfully accomplishing this, it was de-
termined to endeavor to secure as stockholders men
of prominence and financial experience, acquainted
with real estate values in different communities. To
accomplish this, it was determined to offer the com-
mon stock to such men in hope that they, becoming
stockholders, would be interested in the business
of the company, of assistance in obtaining other
stockholders, and available for reliable information
concerning real estate valuation and the making of
mortgage loans in their respective communities.

20
Therefore, the issuance of 6,000 shares of common
stock was authorized at the value of $1.00 per share,
but the stock was not issued to Mr. Perkins. The
shares were available for distribution by him with
the approval of the directors for the purpose afore-
said, and never have all been issued. (Affidavit
Joseph R. Cheesman, S. of C. pp. 68-69). It is not
charged that this was fraudulent, and it could not be
so charged truthfully. It is true that an agreement
was made with Mr. Perkins, whereby he was to sell 30
the stock of the company and receive as compensa-
tion a commission of 25% on the stock sold by him.
He was to pay out of the commission so received the
expenses of maintaining the corporation office, in-
cluding stenographers, clerks, telephone rent, lights,
etc. It is not alleged that such commission was ex-
cessive.
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Complainant criticizes certain of the advertising
matter circulated by defendant and complains that
the following language was used therein: “There is
a strong financial institution managed by a group of
prominent New Jersey men. You are cordially ex-
tended an invitation to become associated with the
following gentlemen in furthering the program of
the institution.” Following this is a list of prominent
individuals together with their connection with vari-
ous financial insitutions and banking houses. There
was nothing fraudulent or deceptive in this. The
men so listed were connected with various banks,
and were stockholders and some of them directors
of the defendant corporation.

The largest and strongest financial institutions
publish the names of their directors, as showing the
character of the men by whom their affairs are man-
aged. Had the defendant corporation alleged that
certain men were connected with it, when as a mat-
ter of fact they were not, it would have been fraudu-
lent, but wherein lies the fraud for a corporation to
publish the names of its directors and of its stock-
holders? Is it a crime or misdemeanor to use as an
inducement to one to take stock in a corporation the
fact that other men of financial ability and unques-
tioned judgment, have favorably regarded the stock?

Complainant says that the circular or statement

30 was prepared in such a way as to make it appear

that the men whose names appeared thereon were
active in the management of the corporation, either
as directors or officers. Not so! The language em-
ployed and which is complained of, is “You are
cordially extended an invitation to become asso-
ciated with the following gentlemen, etc.” If com-
plainant’s construction be placed upon these words,
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the circular was an invitation to every person who
received one to become a director or officer of the
corporation. This was obviously not the case.

It is not intimated that the circular was calculated
to induce the belief on the part of any person receiv-
ing one that if he subscribed for stock in the corpora-
tion he would thereby become an officer or director
of the same. There was nothing misleading. The

recipient of one of these circulars was asked to be- j

come a stockholder of the company, to become as-
sociated with the other stockholders (it is the or-
dinary language of a certificate of incorporation),
some of whom were named. If he was asked to be-
come associated with them and given to understand
that he could do so by purchasing stock, he would
know they were stockholders, not necessarily direc-
tors.

The circulars of the corporation are further criti-
cized because they say, 'There is'a strong financial
institution which has been functioning for some time,
and has proven to be one of the safest and most prof-
itable enterprises in the State of New Jersey. This im
stitution is state-wide in its aspects. Oiperations will
cover the whole State of New Jersey.” There is not
one false or misleading statement. Defendant was
a financial institution. It was strong. It had more
than enough assets to cover its liabilities. It had
been functioning for some time and had proved to
be a safe and profitable enterprise. The corporation
was state-wide in its aspect and its operations were
intended to cover the whole state. This is absolute-
ly true. ¢

20

30
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A corporation, honestly designed with the purpose
of extending its business throughout different parts
of the State, can not be accused of fraud for so assert-
ing. If the corporation had stated, in its circular,
that it was actually engaged in business which ex-
tended throughout the entire State, this would have
been a mis-statement, but the circular does not so
state. It says, that “The institution was state-wide in
its aspect.” It was, by its certificate of incorpora-

10 tion>given power to operate throughout the State,

20

30

and the officers say that it was their intention so to
do. If the rule, applied in this case, be applied in
all cases, every corporation is subject to the same
criticism because it would be impossible for any
corporation to announce the intended scope of its
business and activity.

The circular set forth the honest intention of the
company to be state-wide in its operations, but did
not state that it had already become so. If it had, it
would perhaps not have been necessary for it to
solicit stock subscriptions. If the contention of the
complainant be adopted, no company seeking* to
secure stock subscriptions can state its intended
business. The statement in the circular, “dividends
being paid quarterly,” was true. That dividends
were being paid quarterly is not denied, and such is
a positive fact. It is alleged that the purpose of this
statement was to create an interest in the stock and
promote the sale thereof. This is admitted by de-
fendant, and it is submitted that there was nothing
wrong in advertising the fact that dividends were
being paid, if such was the fact.

; Cpmplainant states that the commission paid Mr.
Perkins was excessive, that up to April 30,1930, stock
in the defendant corporation to the amount of
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$111,110.00 had been sold (as a matter of fact, up to
July 18, 1930, only $105,985.00 had been sold) and
that the cost of organizing the business, selling the
stock totaled $51,882.28. If this were true the net
assets of the corporation would only be the differ-
ence between $111,110.00 and $51,882.28, or $59,227.-
72. Whereas the net assets, including unpaid sub-
scriptions on stock of $17,801.87 amounted to $112,-
667.36. Attack is made on Joseph R. Cheesman for
his action in selling his stock to the defendant. The
transaction is fully explained in his affidavit. (S.
of C. page 60). He received an offer from one Hor-
ace Roberts of $6.25 per share for 745 shares. Mr.
Cheesman informed the directors of this and sold
the company these shares of stock at $5.00 per share,
with the idea that it should be sold to Mr. Roberts
at a profit to the company of $1.25 per share. The
transaction was never carried out. Mr. Roberts did
not take the stock. Mr. Cheesman took it back and
owes the company for the same. His indebtedness 20
of $3,725.00 (745 shares of stock at $5.00 per share) is
an asset of the company, shown, upon its statement,
and is perfectly good.

It was not necessary to revise all the literature
of the company to insert therein a statement of the
fact that Mr. Roberts had intended to purchase the
stock but had changed his mind. The company lost
nothing.

Again the complainant renews the assertion that 30
the corporation’s net worth had depreciated to $57,-
640.81. As shown heretofore, this is a mistake. The
net worth was $94,865.49. It was riot misleading for
the corporation not to publish that the net assets of
the company were only $57,640.81. It would have
been false and misleading to tell them that they
were only $57,640.81.
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Criticism is further made of the fact that a state-
ment of the corporation, under date of February 1,
1930, was issued (S. of C. page 57) and is followed
under the title, Auditors, by the names of William
C. Jones, Glenn Lindabury, and W. Emory Chees-
man, and complainant charges that these gentle-
men were not auditors. This rests entirely upon
the affidavit of Mr. Coffin. It is not apparent why
this is any evidence of misdoing on the part of the

10 corporation. These gentlemen were auditors. They
were appointed to examine the books of accouiits of
the corporation. The published statement of every
National Bank and Trust Company contains, at the
end, the signatures of three of its directors. In most
cases, these are not certified public accountants nor
professional auditors. Nevertheless, it has never
been regarded as fraudulent on the part of the Bank
or Trust Company. There is no suggestion that
these auditors were not honest.

20

The learned Chancellor, in his opinion, says that
in his judgment the company was insolvent on Feb-
ruary 1, 1930. As stated before, there is no basis
for this statement and such conclusion could only
be reached by declaring the assets of the corpora-
tion to be of no value.

Criticism is made of the statement in the literature

of the corporation that the capitalization of the same

30 is therein stated to be $1,000,000.00. The charter of

the corporation or certificate of incorporation, pro-

vides for 10,000 shares of stock of the par value of
$100.00 each. 10,000 times $100.00 is $1,000,000.00.

The learned Chancellor criticizes the affidavits
produced on the part of the defendant as being gen-
eral and rejects everything in them which contra-
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diets the affidavit of Mr. Coffin, which is admittedly -
hearsay, notwithstanding the fact that the Chancel-
lor, himself, says “I do not say that the men who
composed the officers and directors of this company
were not perfectly honest men, and men of standing
in their community,” and then in spite of this asser-
tion, he brushes aside, as of no value, the solemn
oaths of these men.

The learned Chancellor critisizes the affidavit of ifl
Mr. Perkins wherein he says that to accomplish the
purpose of this company it is necessary to have avail-
able $250,000.00 to $300,000.00; then he states that
the company never had anything like either of these
amounts. It is difficult to understand the pertinency
of this criticism. If it be conceded that the company
should have available $250,000.00 to $300,000.00 the
company may endeavor to secure that amount, but
because it has not yet succeeded in doing so, it is not
to be branded as fraudulent or prevented from do- 20
ing business.

Of course, it stated this was merely a matter of
opinion on the part of Mr. Perkins and has no par-
ticular relevancy in the case.

The Chancellor says that this is evidence of the
fact that Mr. Perkins places a real value on the
stock of the company, but that he says it is prac-
tically worthless. When a company shows, by a 30
statement, that its assets are sufficient to pay all of
its indebtedness and leave an amount in excess of
the par value of all of its stock issued and outstand-
ing, it is difficult to understand how the conclusion
can be reached that the stock is worthless.
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The learned Chancellor says in his opinion, that
on April 30, 1930, one hundred and eleven thousand
one hundred and ten dollars worth of the stock of
the Corporation had been sold, while fifty-one
thousand eight hundred and eighty-two dollars and
twenty-eight cents was the cost of organizing and
distributing that stock, which showed that the net
worth of the corporation’s property had depreciated
to fifty-nine thousand two hundred and twenty-seven
dollars and seventy-two cents. This is taken from
the affidavit of Mr. Coffin. (S. of C. page 39).

Mr. Coffin in his affidavit does not state this to be
a fact. He says that complainant charges this to be
a fact. The assertion is palpably incorrect, because
it appears conclusively from the statements of the
corporation that it had assets over and above all
of its indebtedness to an amount far in excess of
fifty-nine thousand two hundred and twenty-seven
dollars and seventy-two cents ($59,227.72).

The opinion further says that the company’s def-
icit in June, 1930, was forty-three thousand four hun-
dred and twenty-nine dollars and sixty-seven cents.
($43,429.67). This statement finds its only support in
the affidavit of Mr. Coffin, who again in this says that
complainant charges, etc. This conclusion is ar-
rived at by charging a$ a liability an arbitrary value
of the common stock. If the complainant chooses

30 to arbitrarily value the common stock at five hun-

dred dollars a share, the deficit would, of course, be
that much more. Any corporation may be shown to
have a deficit, if a sufficiently high wvalue be ar-
bitrarily placed upon its stock.

The learned Chancellor criticizes the action of the
corporation in purchasing the stock of the Burling-
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ton Real Estate Company. It is not contended that
the corporation had not the right under its Charter
to purchase this stock, neither is it contended it was
an unwise move on the part of the corporation to
make such purchase, nor is it shown that any loss
was sustained by the defendant corporation, nor is
it likely to sustain it by reason of this transaction.
The opinion states that Mr. Perkins had purchased
for the defendant fourteen thousand, seven hundred
and thirty dollars and sixty cents worth of mort-
gages, and had received from the corporation a com-
mission therefor. Perkins was to receive a commis-
sion for the sale of the stock in the corporation. It
made no material difference whether the corpora-
tion recived in exchange for its stock so issued, cash
or mortgages. If it had received cash, it would have
invested the same in mortgages, and if a person
bought ten thousand dollars worth of stock and in-
stead of paying ten thousand dollars in cash assigned
to the corporation mortgages for this amount held 2q
by him which were well secured and otherwise ac-
ceptable, what material difference did it make? The
commission paid Perkins was not for the mortgages
acquired by him, but for the stock sold by him.

It is true that M. T. Perkins is indebted to the cor-
poration in the sum of SIX THOUSAND EIGHT
HUNDRED DOLLARS.

The learned Chancellor comments upon the fact 30
that Mr. Perkins did not deny this in his affidavit.
There were no occasions for him to deny it. He
could not have done so. He does owe the Company
the money. In the balance sheet of the company,
(S. of C. page 75) the indebtedness is listed as an as-
set. It is not charged that this will be a loss, or
that it is a loss. As to the actions of the defendant
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corporation in the purchase of the stock of the
Wrightstown National Bank, this transaction is fully
explained in the affidavit of Mr. Cheesman. (S of C.
page 70). The corporation believed that it was ad-
visable from a business standpoint to acquire the as-
sets of this bank. It did. Subsequently the corpora-
tion sold this stock, not back to the Wrightstown
Bank, (it did not purchase it from the bank, it pur-
chased it from various stockholders of the bank),
but sold it to another institution, and there was a loss
of seven hundred and fifty dollars ($750.00). Per-
rine and Oliver were not paid any commission on the
sale or purchase of this stock. They were paid com-
missions on the sale of the stock of the Associated
Mortgage Company. The stock of the Associated
Mortgage Company was in most cases given in ex-
change for the stock of the Wrightstown National
Bank. By means of the transaction, the Associated
Mortgage Company secured the co-operation and as-
sistance of men connected with the bank and ac-
quired business in the vicinity thereof.

Because a corporation suffers aloss on a legitimate
business transaction does not brand the corporation
as fraudulent.

The bill of complaint has been discussed because
the opinion of the Chancellor has followed in order
the various allegations in the bill and the affidavit
of complainant’s solicitor.

The defendant corporation is criticized and ad-
judged guilty of a violation of the law and its stock-
holders are punished by being deprived of their
property and investment; this though there was no
complaint on the part of any stockholder. The com-
pany was criticized for purchasing bonds and the
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shares of stock of other corporations, because it is
said that its principal business was the loaning of
money on mortgage.

It had the right, under its certificate of incorpora-
tion, and under the law of the State of New Jersey, to
purchase and acquire such stock and bonds, and to
hold them. A manufacturing corporation, primar-
ily engaged in the manufacture of clothing, would
certainly not be guilty of an offense if it also manu-
factured neckties, unless there was something in its
certificate of incorporation or the law of the State
which expressly prevented it from so doing.

The fact that the corporation, in its literature and
advertisements, stated it was state-wide in its aspect,
did not render it guilty of fraud because it had not
yet extended its activities beyond the confines of
Burlington County; as a matter of fact, it has made
loans in other Counties. A corporation formed to
manufacture various articles would not be guilty of
fraud because, pending the securing of sufficient cap-
ital and facilities, it engaged only in one line of man-
ufacture. No corporation could ever start in busi-
ness if it would be held guilty of fraudulent practice
because it stated its honest objects and intentions,
before they had been fully completed.

There i1s no confirmation of the allegations of the
bill of complaint except by the hearsay affidavit of
Philip L. Coffin, Jr., The equity maxim, “To doubt 3°
is to deny,” has not been applied so far as this de-
fendant is concerned. The rule of evidence that the
defendant is to be given the benefit of the doubt
and that the burden of proof rests upon the plain-
tff or complaining party has not been followed. The
principle of law as enunciated in Metropolitan Lum-
ber Co. vs. Fordham National Bank, et als, N. J. A. R.
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H B No. 10, 421, whereby the Court of Chancery has
held, as before stated, that “where the equities of
a sworn bill for injunction are fully controverted
by the answering affidavits, a preliminary injunc-
tion is properly denied, or if granted ex parte 1is
properly vacated,” has not been followed. The Court
below has erred in its refusal to grant to this defend-
ant a final hearing with its attendant production of
witnesses and evidence. And we further allege that

10 the grounds of appeal of this defendant-appellant (S.
of C. pp. 112-118) are fully sustained, including the
corporation’s allegations of law pertaining to the
fictitious creation of a stock liability involving no par
value common stock.

Dvorin vs. Greenberg, 106 N. J. E. 495.
Elevator Supplies Co. vs. Wylde, 106 N. J. E. 163.
Citizens Coach Co. vs. Camden Horse R. R. Co., 29
N. J. H. 299 (at page 303).
20 Ellerman vs. Chicago Junction Rys. Co., 49, N. J.
E. 217.
Edison vs. Edison United Phon. Co., 52 N. J. E.
620, 627.
Elkins vs. Camden & Atl. R. Co., 36 N. J. E. 241.
Sewell vs. E. Cape May Reach Co., 50 N. J. E.. 517.
Park vs. Grant Loco. Works, 40 N, J. E. 114.
U. S. Steel Corp. vs. Hodge, 64 N. J. E. 807-817.
U. S. Ind. Alcohol Co. vs. Distilling Co., 87 N. J. E.
177.
30
The decree appealed from should be reversed.

Respectfully submitted,

George M. Hillman,
Of Counsel with Defendant-Appellant.

Herbert S. Killie,
Solicitor for Defendant-Appellant.
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BRIEF OF RESPONDENT.
The Facts.

Associated Mortgage Company of New dJersey,
a New Jersey corporation, having its principal
office in Burlington, New dJersey, was incorpo-
rated on December 2nd, 1927, with an authorized
capitalization of 10,000 shares of 7% cumulative
preferred stock with a par value of $100.00 and
20,000 shares of no par value common stock. It
is alleged, and there is no denial of this fact,
that up until April 30th, 1930, $111,110.00 worth
of stock of the corporation had been sold to the
public. Since that time and up until the institu-
tion of these proceedings, an additional $30,-
000.00 worth' of stock, more or less, has also been
sold to the public.

Shortly following the organization of the cor-
poration, 9,000 shares of no par value common
stock were issued to the promoters and organiz-
ers for promotional work. No valuable con-
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sidération was received for this stock by the
corporation. Contract was entered into between
the corporation and Marquis T. Perkins, where-
by he was to sell the stock of the corporation
and to receive a commission of 25% of the sub-
scription price. The actual cost of organizing
and distributing this stock on April 30th, 1930,
was, on a basis of $111,110.00 worth sold, 46%
of that amount, or $51,882.28, with the result
that the net worth of the corporation had depre-
ciated to $57,640.81.

The sale of this stock was promoted and ne-
gotiated through the medium of various adver-
tising circulars. One of these circulars described
the corporation as:

“A strong Financial Institution—which
has been functioning for some time, and has
proven to be one of the safest and most

profitable enterprises in the State of New
Jersey.

‘4T'his institution 1is State wide in its
aspect, operations will cover the whole State
of New Jersey.”

The corporation, at the time of the issuance
of this circular, had not been functioning for
any considerable period of time and had never
proven itself to be safe nor profitable. It was
not, in any sense of the phrase, State wide in
its aspect, its activities having been confined to
the sale of securities and the lending of money
on mortgages in twenty-two transactions in the
County of Burlington. Furthermore, it had no
financial strength nor stability.

This particular circular listed, under the head-
ing “ Directors and Advisory Board” the names
of eighteen different prominent men, with their
avocations and titles specifically set forth. A
great number of these men were merely stock-
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holders of the corporation and had no interest nor
voice in its management or direction. They were,
in fact, the recipients of the promotional stock
above referred to, for which they had not paid
any consideration and their only value to the
corporation was to render more easy and expedi-
tious the sale of its stock through the use of their
names in this manner.

The president of the corporation, Joseph R.
Cheesman, upon whose reputation and standing
in the community the sale of stock was exploited,
received, in consideration of the assumption of
his official duties as president, several thousand
shares of common stock of the corporation. He
paid nothing for it. He later sold 745 shares
of this common stock to the corporation at
$5.00 per share. The corporation purchased
this stock out of capital, it having insufficient
earnings to pay for it out of surplus. Cheesman
thus obtained $3,725.00 in cash for which he had
paid nothing.

Associated Mortgage Company of New Jersey,
in its promotion and negotiation of the sale of
its stock, and more particularly in the circulars
above referred to, stressed the fact that divi-
dends had been consistently paid by the corpo-
ration. The obvious deduction to be drawn
from such statement was that the corporation
was earning sufficient money to pay dividends.
The fact was, however, that the total earnings
of the corporation from the inception of its
business, December 15, 1927, up to and including
June 24th, 1930, was $1,758.14. Dividends total-
ling $3,401.02 had been paid during this period.
The corporation had not, in fact, up until that
time, earned sufficient money to enable it to meet
the cost of selling its securities, organization
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expenses and its operating overhead; its deficit
on that date being $43,429.67.

Defendant, in its promotion and negotiation
of the sale of its stock, prepared and published
a financial statement dated February 1st, 1930,
which revealed a surplus of $24,237.89. That
statement was false and fraudulent. It did not
include all of the liabilities of the corporation.

This financial statement listed at its bottom,
under the title ‘‘Auditors,” William C. Jones,
Glenn Lindabury and W. Emory Cheesman.
These men smm not auditors in any sense of the
word hut were, in fact, officers and directors of
the corporation. None of them was qualified
in any manner to determine the true financial
condition of the corporation. The impression
that was created upon the minds of the readers
of the statement that they were three disinter-
ested individuals who had examined the books
of the defendant corporation and had prepared
the statement to which they were then and there
certifying was inaccurate and misleading.

Although the business of the corporation was
to lend money on first mortgages, it spent con-
siderable sums in the purchase of securities of
other corporations to the damage and impair-
ment of the financial condition of defendant.
The corporation, through its officers, purchased a
$9,500.00 block of stock of a local bank and paid
a commission of $2,500.00 to the promoters and
officers of defendant corporation therefor. An-
other outstanding purchase was that of stock
of the Burlington Beal Estate Company, a direct
competitor of the defendant. Burlington Real
Estate Company was dominated and controlled
by the officers and directors of defendant corpo-
ration. Its president was Cheesman, who was
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the president of defendant corporation. The
money spent in the purchase of this stock ad-
versely affected the working capital of defendant
and furnished its competitor with additional
funds with which to combat and compete against
defendant.

Defendant corporation advanced considerable
sums of money to its fiscal agent, Marquis T.
Perkins, in addition to commissions owing and
payable to him on account of the sale of securi-
ties. This money is non-productive and is un-
collectable from Perkins, who is admittedly in-
solvent. Nevertheless, it has been listed at all
times as an asset of the corporation.

All of these facts and conditions of affairs were
suppressed, concealed and misrepresented in con-
nection with the promotion, advertisement, offer
for sale, sale and negotiation of the corporation’s
securities.

Nature of Proceedings.

Complainant filed a bill against the defendant
under the provisions of the New Jersey Securi-
ties Act, Chapter 79 of the Laws of 1927, the
amendments thereof and supplements thereto, in
the manner provided by Section 6 of the said Act.
On the basis of the verified bill so filed, Vice-
Chancellor Bigelow made an order on the 31st
day of dJuly, 1930, directing the defendant to
show cause before the Court of Chancery on
the 12th day of August, 1930 why the relief
prayed for by the complainant should not be
granted. The defendant was served as provided
for in said order and the matter was subse-
quently argued before Chancellor Walker on the
12th day of August, 1930, after which a decree
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was entered enjoining the defendant from any
further sale of securities within or from New
Jersey, and appointing a receiver under a $100,-
000.00 bond.

The bill filed on behalf of the Attorney Gen-
eral of the State of New Jersey is supported
and verified by the affidavit of the Special Assist-
ant Attorney General who investigated the situ-
ation. The only pleadings filed by the defendant
were affidavits of the promoters, officers and
directors of the defendant corporation, who had
previously sworn to certain testimony during
the Attorney General’s investigation, excerpts
from whose testimony were set out in verifica-
tion of facts alleged in the bill of complaint.

Questions Involved.

Nowhere in the appellants’ brief is there any
statement as to what specific points they are
trying to raise or what propositions either of
law or fact they intend to establish, and prac-
tically no authorities from this or any other
jurisdiction are cited. In answering their con-
tentions and attempting to present the respond-
ent’s side of the case in a logical manner, we
have divided our argument into a discussion of
the following questions:

I. Did the appellant violate the provisions
of the New Jersey Securities Act in offering
its securities for sale under the circumstances
related in the bill of complaint, particularly
when it was insolvent and paying dividends
in spite of this condition?

II. Were the pleadings with their sup-
porting affidavits and the facts thereby

established sufficient warrant to the Court
of Chancery in issuing its decree?
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III1. Is the New Jersey Securities Act
constitutional and was this suit properly
before the Court of Chancery!

ARGUMENT.
POINT L

In offering its securities for sale under the cir-
cumstances related in the bill of complaint, par-
ticularly when it was insolvent and paying divi-
dends in spite of this condition, the appellant
violated the provisions of the New Jersey Securi-
ties Act.

Appellant argues its dissatisfaction at certain
allegations contained in the Bill of Complaint
that the liability of the corporation on account
of its no par value stock was considerably in ex-
cess of that which had been carried in its finan-
cial statements. It cites Section 121 of the
General Corporation Act, which reads, in part,
as follows:

« Every such corporation may issue and
may sell its authorized shares without nom-
inal or par value, from time to time, for

such consideration * * * as may be
fixed by the board of directors.”

Respondent acknowledges, of course, that this
was the law until 1930 when that particular sec-
tion of the Corporation Act was amended, P. L.
1930, Chapter 120, p. 377 in the following manner:

“The Board of Directors shall have the
power, within thirty days after the issuance
of any shares without nominal or par value,
to determine what part of the consideration
for such shares shall be capital and what
part, if any, of such consideration, shall be
surplus.”

Under this amendment, a Board of Directors
has greater leeway than under the previous
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statute, for it may defer the allocation of the
issuance price of such no par stock to capital
and surplus for thirty days’ time, or until it has
determined what amount, if any, is net to the
treasury of the corporation after organization
expenses, selling expenses, counsel fees and the
other various phenomena that affect a new-horn
corporation have been charged off. Previous to
the 1930 amendment, it was necessary for the
Board of Directors of a corporation to deter-
mine at the same time as it authorized the issu-
ance of no par stock at a certain price what
proportion, if any, would be credited to surplus.

Appellant claims that the Board of Directors
of the corporation authorized the issuance of
9,000 shares of stock to Messrs. Dickson, Perrine
and Cheesman for services rendered and for-
mally resolved that such services were worth
$9,000.00 and that therefore the capital liability
of the corporation on account of such issuance
was $9,000.00 or $1.00 per share. The appellant
asserts that this action was expressly taken at
various meetings of the Board of Directors, which
had been duly called for that purpose. Unfor-
tunately such was not the case.

Appellant further states that the first minutes
of the Board of Directors had been “ stolen, mis-
laid or destroyed” and that therefore the affi-
davits of the directors who were present at
those meetings should stand as conclusive as to
the acts of the Board. The affidavits, which had
been executed by the individuals whose conduct
was then under criticism, were given deliberate
consideration by the Chancellor, who stated:
“ These gentlemen who testified for the defend-
ants o’er-leap themselves and protest too much.”
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The affidavit of Mr. Joseph R. Cheesman,
president and director of the corporation alleges
(Page 68, State of Case) “ The company had
issued to them 3,000 shares of the common stock,
no par value, and had fixed the value of said
stock at $1.00 per share.” Again Mr. Cheesman
testified (Page 68, State of the Case); “ Accord-
ingly, the directors of our corporation author-
ized the issuance of 6,000 shares of the common
stock and placed this at the disposal of Messrs.
Dickson and Perrine for use as aforesaid, and
the price of said stock was fixed at $1.00 per
share.” Mr. Cheesman is in error inasmuch as
the minutes of the Board meeting held on Jan-
uary 28, 1928 (State of the Case, page 103)
recite that Mr. Dickson moved the Board to
issue 6,000 shares of stock to Messrs. Perrine
and Cheesman, not to Messrs. Perrine and Dick-
son.

William E. Taylor, secretary and treasurer
of the corporation, stated in his affidavit (Page
72, State of the Case) “ The value of the common
stock issued has been fixed by the Board of
Directors of the company at the sum of $1.00
per share.” Mr. Perrine, in his affidavit (State
of the Case, page 84) stated: “ The express in-
tention and purpose and the act of the Board
of Directors then assembled as outlined in the
resolution which was presented and carried unan-
imously that said 3,000 shares of no par value
common stock of the said Associated Mortgage
Company would be issued and transferred by
the corporation to Perrine and Dickson, upon

the express valuation of $1.00 per share and no
”»
more.

Herbert S. Killie, solicitor of appellant, certi-
fied in his affidavit that he had handed to the



10

Special Assistant Attorney General in charge of
the investigation the only minutes of the Board
of Directors dealing with the issuance of this
quantity of stock. The minutes of these meet-
ings, which appellant has made a part of the
record (State of the Case, pages 97-106) reveal
the following: The first meeting of the Board
of Directors was held on December 19, 1927, at
which time the Board (Page 99, State of the
Case) “ ordered the officers to issue to said Per-
rine and Dickson 3,000 shares of the corpora-
tion’s no par value common stock as payment
in full for the money they had advanced.” No
other resolution dealing with the issuance of
stock was passed at that meeting. At a special
meeting of the Board held on January 28th,
1928, it was voted (State of the Case, page 103)
‘4to set aside 6,000 shares of stock to be used
by Mr. Perrine and Mr. Cheesman in this work
and the proceeds to be used by them to defray
the expense incident thereto.” No resolution
which concerned the liability of the corporation
on account of its outstanding stock was then
enacted, nor has any such resolution ever been
voted. Appellant has not seen fit to include in
the record the minutes of all of the meetings of
the Board held during this period. The minutes
most interesting are those of a meeting held on
March 5, 1928, at which were present Messrs.
Cheesman, Taylor and Perrine, constituting the
entire membership of the Board. The minutes
of that meeting, over the signature of Mr. Per-
rine, secretary, read in part as follows: “ The
acting secretary then read the records of the
corporation to date as obtained from the attor-
ney (above recited verbatim) and upon motion
duly made, seconded and carried, the records
were adopted as the records of the corpora-
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tion.” At all times since March 5, 1928, the
corporation and its Board of Directors have
been satisfied with the minute books and records
of the corporation, or at least they have failed
to take cognizance of the fact that the minutes
as then prepared did not cover what they now
profess to have been their express intention.
On the contrary, they ratified the early actions
of the Board at the Board meeting on March
5th, 1928. It is difficult to understand why the
wording of the minutes as it now reads was not
unsatisfactory to the Board if such minutes
were of different substance and effect than those
which have been “ stolen, mislaid or destroyed.”
The facts speak for themselves. So, at least,
the Chancery Court held. The above recitation
of facts is merely for the purpose of emphasiz-
ing the consistent maia fide attitude of these offi-
cers and directors.

Respondent does not aver that the issuance
of the “ watered” stock was per se fraudulent.
The general public was entitled to know, how-
ever, that stock which was offered to them at
$25.00 per share had previously been sold to the
promoters and organizers at $1.00 per share,
although, in fact, no valuable monetary consid-
eration of any sort whatsoever was received
therefor by the corporation. - It is doubtful that
the public would have purchased the same class
of stock at twenty-five times as much if it has
been informed of this fact.

Appellant does not allege that the resolution
that was passed at the meeting, the minutes of
which have been “ stolen, mislaid or destroyed”
recited that the capital liability of the corpora-
tion on all no par value common stock presently
or in the future to be sold, would be $1.00 per
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share. Apparently, the resolutions concerned
only the 9,000 shares then in question. As a
matter of fact, the Board of Directors on divers
subsequent occasions, authorized the sale and
issuance of no par value common stock at vari-
ant rates. Such resolutions, however, did not
stipulate what percentage or proportion of the
issuance price should be credited to capital and
surplus. In the absence of such a clause, the
capital liability on account of the issuance of
such no par value stock, at different times and
for different amounts, was the sales price re-
ceived by the corporation. Surely the Board of
Directors did not contemplate nor intend to con-
1ine and bind the corporation to a fixed definite
policy on all future occasions,, at the time it
“ paid off” Perrine and Dickson for their alleged
services.

If appellant’s contention is sound and accu-
rate, it becomes pertinent to inquire why the
corporation did not set up in its books of ac-
count, as assets, the net cash received on account
of such sales and an item of organization ex-
pense consisting of 25% commission of the sales
price and, as liabilities, the sum of $100.00 for
each share of preferred stock so sold and $1.00
for each share of common stock so sold, as cap-
ital, and a sum amounting to the difference be-
tween the sales price of the units of stock, less
the amount charged to capital, as surplus, and
thereafter balance the item of 25% selling com-
mission against the amount of surplus, eliminat-
ing one and decreasing the other. Such prac-
tice was never followed. Mr. Perrine reveals
the actual conduct of the corporation in his affi-
davit (State of the Case, page 85) “ They (Per-
rine and Dickson) would be privileged to dispose
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of such shares to prominent citizens in various
communities, remitting to the Associated Mort-
gage Company $1.00 for each share so issued
and they to retain any sum obtained for such
stock over and above the sum of $1.00 to reim-
burse them for their services and expenses in
that connection. The proceeds of the sale of
any stock issued in accordance with said plan
over and above the sum of $1.00 never was a
part of the corporate funds, never was account-
able to the said corporation and should in no
wise be entered upon any of the records or
transcripts of the corporation.” If appellant
actually intended that all common stock pres-
ently to be issued should be charged against
capital at the rate of $1.00 per share, and the
balance over and above that sum donated to the
fiscal agent of the corporation, it would seem as
though the corporation was indebted to Mr. Per-
kins, fiscal agent, on account of certain sums
which he has since turned over to the corpora-
tion as receipts from the sale of common stock,
over and above $1.00 per share. Instead, he is
in debt to appellant. Certainly, if the resolution
controlled the actions of the Board in futuro In
certain respects, it controlled them in all.

Appellant alleges that complainant-respondent
laid particular stress in his Bill of Complaint
upon a financial statement (State of Case, pages
50-51) which had been prepared by expert ac-
countants engaged by the corporation. Such is
not the case. The statement referred to is no
more illuminating than the other statements at-
tached to the Bill of Complaint. Furthermore,
it is not the fact that the Special Assistant At-
torney General, who conducted the investigation,
had persuaded and insisted that the expert ac-
countants who prepared it set up the liability
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of the corporation on account of its issued and
outstanding capital stock in the manner as car-
ried in that statement.

It is of particular interest, in view of appel-
lant’s remarks concerning the missing minutes
of the early meetings of the Board, that the
statement of the accountant, above referred to,
was “ adjusted to give effect to provisions of
the unsigned minutes of the Board of Directors
dated December 19th, 1927 and January 28th,
1928.” Apparently, little if any interest was
attached to the corporation’s liability on account
of its issuance of capital stock; little enough
interest, at any rate, to properly sign the min-
utes dealing with the issuance of its stock. The
attitude of the officers and directors of the cor-
poration is also evidenced by the following ex-
cerpts from the sworn testimony of Joseph B.
Cheesman, president, given at a hearing con-
ducted under authority of the New dJersey Se-
curities Act by the Special Assistant Attorney
General in charge of this particular matter:

“Q Is the surplus which you carry on
this statement (referring to statement
S. 0. p. 57) of $24,000 rightly, a paid-in
surplus ?

A 1 cannot answer that question. I am

not familiar with the books. This is Mr.
Taylor’s bookkeeping.”’

and still later—

“Q Does the corporation set up the value
of the common stock which you sell at $25.00
per share?

A How do you mean?

Q I mean did it set up the value on that
minute book?

A  You mean the book value?

Q I mean, do the minute books recite
that the $12.50 over and above your selling
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expenses shall he paid in to surplus or into
capital stock indebtedness?
A 1 don’t know what the minute books

”»

say.
and again:

“Q The common stock is being sold at
$25.00 per share?

A Yes.

Q Is it fully paid up?

A  Yes, but we do not sell shares of com-
mon separate from the units.

Q Is the corporation applying any of
that sum to its surplus, or is that a part of
the capital?

A 1 suppose that that would be surplus.”

It seems somewhat.peculiar that the corpora-
tion and its officers did not know up until the in-
stitution of these proceedings exactly what the
liability of the corporation was on account of the
common stock that had been issued nor to have
any substantial interest in such a question. Such
information would seem to be of vital importance
to any corporation who was soliciting the public
to invest its money on which it promised to pay
handsome returns. How else could its Board of
Directors -determine when its assets exceeded its
liabilities so as to be in funds with which to pay
dividends? It is indisputable that dividends can-
not be paid out of capital or anything other than
surplus. Surplus can be determined in only one
way, that is by subtracting all of the liabilities
In toto from all of the assets in t0t0, not by sub-
tracting a part from the whole or the whole from
a part or any other way.

If, for the purposes of this argument, defend-
ant’s contention is accepted as sound, it must
necessarily be concluded that the corporation has
not received any paid-in surplus on account of
the issuance of its no par value common stock.
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vidends could have been created except from
earnings. The Bill of Complaint alleges and
there has never been a denial of this, that the
net profits earned by the corporation from the
inception of its business, December 15, 1927, up to
and including June 24, 1930, was $1,758.14. Be-
gardless of the fact that the total investment in
the securities of the corporation up until June
24, 1930, had been $111,110.00, of which only
$57,640.81 was then in the treasury of the cor-
poration, appellant asserts that the corporation
was economically sound and entirely solvent,
and thus able to pay dividends out of surplus. It
does not explain, however, why dividends total-
ling $3,401.02 were paid during the aforemen-
tioned period, although earnings had not
amounted to more than $1,758.14. It is very
plainly the respondent’s duty to object to and
contest the promotion, negotiation and sale of
securities on the strength of the dividend record
of a corporation when such dividends have, in
fact, been improperly declared and paid.

It is respondent’s contention that the assets
of the corporation have never equalled its lia-
bilities. The language of the General Corpora-
tion Act very plainly requires that liabilities, in-
cluding the liability of a corporation on account
of its outstanding capital stock, shall be less than
and not exceeding the assets of a corporation
before any dividends are paid. Appellant has
never prepared a financial statement, except that
prepared by its agent at the suggestion of the
Attorney General, in which it acknowledged its
liability on account of common stock issued and
outstanding. The minutes of its Board of Di-
rectors and the testimony of its officers and di-
rectors before the Attorney General plainly
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reveal that it felt no responsibility on account of
outstanding common stock. Perhaps it thought
its outstanding common stock was an asset and
not a liability. Unless it was an asset the cor-
poration’s liabilities have always exceeded its
assets.

POINT II.

The pleadings, with their supporting affidavits
and the facts established thereby, were sufficient
to warrant the Court of Chancery in making the
decree.

Appellant does not deny that the inaccurate
financial statement attached to the Bill of Com-
plaint as of February 1, 1930 (S. of C., page 57)
wherein three directors of the corporation, as
auditors, certified to the accuracy of the state-
ment and wherein the corporation listed a sur-
plus of $24,237.89, was used in connection with
the promotion, negotiation and sale of the securi-
ties of appellant corporation. Appellant does not
explain why it failed to reveal the liability of the
corporation on account of its issued and out-
standing no par value common stock, nor that
any such shares were then actually issued and
outstanding.

Appellant argues on page 31 of its brief that it
was not false or misleading for it to describe
itself as ‘‘a Strong Financial Institution * * *
Functioning for some time * * * Proven to
be one of the Safest and Most Profitable Enter-
prises in the State of New Jersey, State Wide in
its Aspect.” The financial condition of the cor-
poration as revealed by the accountants, retained
by the corporation (S. of C., pages 50-51) is the
best proof of its 4 strength.” Its safety and
profit-making possibilities were and are entirely
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fictional in view of its deficit of $105,233.33 (page
51, S. of C.). On page 25 of appellant’s brief
it 1s asserted that the corporation has a surplus
of $91,865.49. Of course, appellant fails to take
into account the $148,000.00 worth of stock that
has been purchased by the public.

Appellant defends the use of a number of
names of prominent men, with their banking con-
nections, for the purpose of inducing the pur-
chase of securities of the company, and con-
tends that there was nothing wrong in inviting
the public “to become associated with the fol-
lowing gentlemen,” when such gentlemen were
merely stockholders who had loaned their names
for the purpose of selling the stock. Appellant
failed to reveal, however, the nature of the as-
sociation between the incoming stockholders and
the men whose names it points to with pride.

Appellant admits that Mr. Joseph R. Chees-
man, president of the corporation, sold 745 shares
of his stock, for which he had paid nothing, back
to the corporation at $5.00 per share. It does
not deny that such purchase was made out of
capital and not out of earnings or surplus of
the corporation. It does not deny that Mr.
Cheesman received $3,725.00 in cash from the
corporation on account of such sale. It merely
defends the transaction by stating that Mr.
Cheesman admits his wrong, has taken the stock
back and now owes the company for it. It does
not explain why the corporation bought this
stock from Mr. Cheesman when there were suffi-
cient shares still unissued which might just as
well have been sold.

The answering affidavits and the brief of ap-
pellant fail to deny that the officers and direc-
tors of the corporation have received commis-
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sions on account of certain purchases and sales
of various securities. They circumvent the ques-
tion by stating Perrine and Oliver, directors,
were not paid commissions on the sale or pur-
chase of stock of other corporations but were
paid commissions on the sale of the stock of the
Associated Mortgage Company. What difference?
How many times were they “ paid off” ! Does the
secret profit rule apply to only such a limited
field?

Appellant promoted, negotiated and sold 6,621
shares of common stock at varient prices, some-
times as high as $25.00 per share. The actual
value, commonly called “book value,” of these
shares was only nominal, at best. The corpora-
tion was, in fact, laboring under a deficit. Not-
withstanding this fact, the common stock was
sold by the corporation without any revelation
by appellant of its true value and the public pur-
chased, trusting and believing that the shares
were worth more than the paper on which they
were written. Appellant acknowledges (page 27
of its brief) ;

“ Any corporation may # # * Dbe shown
to be insolvent if a sufficiently high pricé is
placed upon its shares.”

What other price can be placed upon the shares
of appellant except the price recited in its
minutes, that which was required by statute or
the price which it procured through sales?

It was the hope of the promoters and organ-
izers of the enterprise that they would be able
to procure large sums of money from the public
through the sale of preferred stock, and then by
the practicable employment of that money, make
valuable the shares of common stock, the major
proportion of which had been issued to them-
selves without the payment of any valuable con-
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sidération. The public, in fact, was induced to
buy because of the promised appreciation of the
value of the common shares. Appellant con-
cealed and suppressed, however, that a substan-
tial number of common shares had been issued
to the promoters and organizers without the re-
ceipt of any valuable consideration. It further
suppressed and concealed the fact that the organ-
izers and promoters of the corporation would
receive the largest profit and return as soon as
the gamble and speculation of the public’s
money had turned out profitably for the cor-
poration.

There is no denial of the charges made in the
Bill of Complaint, which were proven before the
Chancery Court, that $37.50 of the purchase price
of $150.00 of a unit of the corporation’s securi-
ties was paid to the fiscal agent of the corpora-
tion, nor is there a denial of the fact that this
was suppressed and concealed from the pur-
chasers of securities. Appellant also avoids
discussion of the suppression and concealment
from the purchasers of securities that 46% of
the money paid into the corporation by the pur-
chasers of securities was used up in organiza-
tion expenses, stock-selling commissions and in
other unproductive ways.

The learned Chancellor, in commenting upon
the conduct of the affairs of the corporation by
its officers and directors, specifically discussed
the sale of $14,730.60 worth of mortgages for
that amount of stock, and the payment of com-
missions of $3,682.65 on account therefor. He
aptly stated “ the amount of stock so issued and
delivered will not be productive of results to the
company for a considerable period.” The pub-
lic was not informed of this method of doing
business.
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Appellant’s brief does not meet any of the
issues of fraud insofar as the administration of
the affairs of the corporation is concerned. It
does not allude, in any manner, to' the purchase
by appellant of 67 shares of stock of a corpora-
tion of which its president was the president,
and which was engaged in the identically same
business. The Chancellor described that trans-
action as “ a dereliction of the duties of those
officers which was due the defendant, to say
nothing of the other party to which it was
entirely favorable.” All questions of fact were
resolved against appellant in the Chancery
Court.

It is submitted by appellant that the pro-
moters and organizers of Associated Mortgage
Company are men of standing and prestige in
their community and that therefore they could
not nor would not be guilty of any course of con-
duct that was unethical, corrupt or dishonest.
This i1s their only defense. It is unfortunate
that the facts are so glaring.

POINT III.

The New Jersey Securities Act is constitutional
and this suit was properly before the Court of
Chancery.

The constitutionality of the New Jersey Secu-
rities Act was not questioned before the trial
court nor was it made a ground for appeal in
the petition of appeal. In spite of this the appel-
lant attempts to raise the question on page 23
of its brief. Laws designed to curb the activities
of fraudulent stock salesmen fall into two gen-
eral classes, namely, LICENSING OR REGIS-
TRATION acts and FRAUD OR INJUNCTIVE
acts. Some states have adopted one type and
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some the other. New Jersey’s law, like that of
New York, is in the latter class. Because of the
fact that New York’s statute has been in force
longer than New Jersey’s there are more deci-
sions relating to it and the attitude of the courts
of that state is clearly expressed in the case of
Dunham* V. Ottinger, Attorney General, 154 N. E.
298, wherein Chief Justice Hiscock said:

“ But our Legislature chose not to follow
this course of licensing. In our opinion it
went a shorter and perhaps a safer distance
than the Legislatures of some other States
by simply requiring the Attorney-General to
be on the lookout for fraudulent practices
and when he saw what seemed to him to be
the appearance of such practices, whether
existent or threatened, to investigate and if
investigation confirmed appearances to take
steps to halt the evil. Certainly no funda-
mental rights were impaired by an investi-
gation and examination authorized in this
course of supervision milder than is preva-
lent elsewhere within the principles of the
authorities which have been cited. If our
Legislature might have required licenses
issued only upon full disclosure of details
and revocable upon disclosure of prohibited
acts disclosed by searching supervision, it
must have the power to go only part of this
way and authorize its Attorney-General to
appeal to the courts to enjoin unlawful prac-
tices disclosed by an examination of those
who either are or threatened to become the
fraudulent actors. It seems quite impossible
to hold that it might require a full disclosure
of facts as a condition to a license, and may
not authorize examination and investigation
to determine whether a person is engaged in
practices forbidden by the statute to the end
that the courts may stop him in his pro-
hibited course before he has victimized the
public.”’
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In the foregoing case the constitutionality of
the New York statute was upheld by a unani-
mous opinion of the Court of Appeals of the
State of New York and the decision was taken
to the United States Supreme Court by writ of
error. This writ of error was dismissed in a
per curiam decision rendered January 16, 1928.
The memorandum thereof will be found in 72
U. S. Sup. Ct. (Lawyer’s Edition) at p. 237.
The United States Supreme Court has also held
that the statutes of other states designed to
suppress fraudulent practices in connection with
the vending of corporate securities were a proper
exercise of the police power:

Hall V. Geiger-Jones Co., (Oth) 242 U. S.
539.

Caldwell V. Sioux Falls Stock Yards Co.,
(South Dakota) 242 U. S. 559.

Merrick V. Halsey & Co., (Mlchlgan) 242
U. S. 568.

Cases involving the New Jersey Securities Act
have been before the Court of Errors and Ap-
peals of New Jersey on two occasions and in the
first one the points were not the same as in the
matter sub judice but the decision of the Chan-
cery Court was affirmed without comment on the
opinion of Vice-Chancellor Backes. See Edward
L. Katzenbach, Attorney General V. Tomadelli
Electronic Products Corporation and Juan Tom a-
delti, 102 N. J. Equity 186, 144 Atl. 920; 7 A. R.
371. The other case, William A. Stevens, Attor-
ney General V. Washington Loan Company, et
nls., was argued at the last term of this Court
and from many points of view it was similar to
the case now under consideration.

The following quotation from the opinion of
Justice Ernest I. Edgecomb, of the Appellate
Division of the Supreme Court, in A:itorney
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General V. F. H. Smith Company, decided July 1,
1930, i1s a most valuable illustration of the atti-
tude of the New York Courts in interpreting their
statute:

“The statute is remedial in its nature,
and was passed to protect the inexperienced,
confiding and credulous investor, and save
him from his own foolish cupidity. It should,
therefore, be liberally and sympathetically
construed in order that its beneficient pur-
pose may, so far as possible, be attained.

“ This statute was before the Court of Ap-
peals in People v. Federated Radio Corpora-
tion, 244 N. Y. 33, and it was there held that
it should be given such a broad construction
as would put an end to all visionary and
fantastic schemes of promoters in the sale
and disposition of securities, whereby the
public would be fraudulently exploited, so
far as that might be done. The words
‘fraud’ and ‘fraudulent practice’ were con-
strued to include all acts which tended to de-
ceive or mislead the purchasing public, even
if such acts were done without any actual
design to perpetrate fraud or injury upon
others. It was said that fraud, as used in the
statute, included ‘all deceitful practices con-
trary to the plain rules of common honesty.’

“ This record presents a picture, as I view
it, of an attempt on the part of these pro-
moters to float a project, which undoubtedly
they hoped and probably believed would
eventually be successful, by putting over on
the public a bond issue large enough to pay
for the entire property, and without putting
any of their own money in the enterprise.
Under such circumstances, they have quite
naturally put their best foot forward. But
in so doing, they have inflated and exag-
gerated the value of the security out of all
proportion, in the hope that the unsuspecting
and long suffering public will be induced to
buy the bonds, and put up the requisite
money. If the fondest dreams of the pro-
*moters are realized, then the interest will be
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met, and the bonds eventually taken care of;
if their hopes do not materialize, the loss will
fall not upon them, but on the bondholders.
This was one of the situations which the
legislature had in mind when it passed the
Martin Act, and one which it was sought to
make impossible.” 243 N. Y. Supp. 446.

We appreciate the fact that the New dJersey
Courts are not bound by decisions from other
States, but in the absence of cases in our own
jurisdiction, the reasoning followed by them in
passing on similar statutes is worthy of consid-
eration.

The situation sub judice has many elements
similar to that in wiiiiam 4. Stevens, Attorney

General V. Adelphia Finance Service, Inc., et als.,

107 N. J. Equity 222.

The proceedings instituted under the New Jer-
sey Securities Act are very similar to those
against corporations filed under authority of
Compiled Statutes, page 1640, paragraph 65,
which provides that the Court of Chancery may
proceed in a summary way to hear affidavits,
proofs and allegations, and if, thereafter, it
appears to the Court that the corporation has
become insolvent it may issue an injunction and,
under other sections of the statutes, may appoint
a receiver.

Pearce V. Old Dominion.Smelting Company,
67 N. J. Eq. 399, has long since established the
propriety of proceedings such as those in the
instant case. In that case, Vice-Chancellor Ste-
venson said, at page 410, “ on the return day of
the order to show cause the statute prescribes a
‘sum mary hearing’ of the ‘affidavits, proofs and
allegations which may be offered on behalf of
the parties.” Under our modern practice in the
Vice-Chancellors’ courts, this sum m ary hearing
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often is and always will be, where justice so
requires, a complete trial of the issues presented
by the pleadings. The defendant corporation
may present an answer or only affidavits, and
may, without answer or affidavits, contest the
charges contained in the complainant’s petition
or bill. + =« =+ After the sum m ary final hear-
ing no process of subpoena is issued or ought to
be issued. The entire function of process has
been performed by service of the statutory
notice under the direction of the Court. No
other subsequent final hearing can be had.”

Chancellor Walker discussed this phase of the

matter very thoroughly, citing in re. Martin, 86
N. J. Eq. 265.

The New Jersey Securities Act was drafted
in strict conformity to the provisions of the Cor-
poration Act insofar as they govern the appli-
cation for writs of injunction and the appoint-
ment of receivers. It contemplates both ex-
pressly and impliedly a sum mary hearing and
trial of the issues. Section 6 of the Act provides
as follows:

“ He (the Attorney General) may by peti-
tion or bill of complaint setting forth the
facts and circumstances of the case, apply
to the Court of Chancery for a writ of in-
junction, or the appointment of a receiver,
or both, and the Court being satisfied by
affidavit or otherwise of the sufficiency of
said application and the truth of the allega-
tions contained in the petition or bill, and
upon such notice as the Court may by order
direct, may proceed In a summary way to
hear the affidavits, proofs and allegations
which may be offered on behalf of the par-
ties, and if upon such inquiry it shall appear
to the court that any such person, partner-
ship, corporation, company or association
has engaged in, or is engaging in, or is about
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to engage in any practice declared to be
illegal and prohibited by this act, the Court
may issue an injunction.”

Appellant has gone far afield to obtain sup-
porting citations for its argument. No cases of
this jurisdiction having any bearing or effect
upon the Securities Act have been cited. Appel-
lant has, on the contrary, made reference to
certain text books dealing with matters of cor-
porate management and has alluded to certain
cases in Pennsylvania, Alabama and Illinois to
establish the propriety and condone the offenses
that took place in this State. The law, as stated
by those cases in those different jurisdictions
is not applicable to the instant matter nor is it
the law of this State. Your respondent respect-
fully submits that the judicial pronouncements
of the following cases clearly enunciates the rule
of law, in the State of New Jersey and should be
fOHOWGd. William A. Stevens, Attorney General
V.Adelphia Finance Service, Inc., et als., 107 N. J.
Equlty, 222. William A. Stevens, Atiorney Gen-

eral V. Washington Loan Company, et als., 107
N. J. Equity 94.

CONCLUSION.

The judgment appealed from should be sus-
tained.

Respectfully submitted,

W. A. STEVENS,
Attorney General of New Jersey.

RICHARD C. PLUMER,
Assistant Attorney General.

PHILIP L. COFFIN, Jr.,
Special Assistant Attorney
General.






IN CHANCERY OF NEW JERSEY.

Between
William A. Ste ven s, 80-316.
Attorney General,
Complainant,
On Bill, &ec.
and
Associated Mortgage Company OPINION.
of New dersey, 10
Defendant.

1. Process is the means of compelling a defend-
ant to appear in court; and it need not necessarily
be a subpoena or other writ; it may be an order or
nolice; as every state has the power to prescribe a
reasonable notice in order to subject a defendant to
the jurisdiction of its courts.

2. A hearing under the New Jersey Securities act 20
(Blue Sky law), Chapter 79, P. L. 1927, p. 138, is
summary, and the court proceeds to hear the affi-
davits, proofs and allegations offered on behalf of
the parlies; and if it shall appear to the court that
the act in question has been violated, it may issue
an injunction and appoint a receiver.

3. This summary hearing is a complete trial of
the issues presented by the pleadings; the defend-
ant corporation may present an answer or only 30
affidavits, and may, without answer or affidavits,
contest the charges contained in the complainant’s
bill; after summary final hearing no process of
subpoena is issued, as the entire function of process
has been performed by service of the order to show
cause or other notice under the direction of the
court; no subsequent final hearing can be had.

New Jersey State Library
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4. Facts examined, and held to show a violation
by defendant of the New Jersey Securities act; and
that therefore the complainant is entitled to an in-
junction and the appointment of a receiver, in ac-
cordance with the statute and the prayer of the bill.

5. Stevens v. Adelphia Finance Service, 107 N. J.
Eq. (8 Adv. R.), 222, followed.

On final hearing on bill, affidavits and exhibits,
and answering affidavits.

For complainant, Mr. William A. Stevens, Attor-
ney General; Mr. Richard C. Plumer, Assistant
Attorney General, and Mr. Philip L. Coffin, Jr.,
Special Assistant Attorney General.

For defendant, Mr. Herbert S. Killie and M.
George M. Hillman.

WALKER, Chancellor.

The complainant filed a bill against the defendant
under the provisions of the New Jersey Securities
act, Chap. 79, P. L. 1927, p. 138, and the acts amenda-
tory thereof and supplemental thereto, which bill is
verified by the affidavit of the Special Assistant At-
torney General, who investigated the situation; and
to whose affidavit is annexed several exhibits.

The defendant filed no pleading herein up to the
return day of the order to show cause, but went to
hearing on the bill and affidavit and exhibits an-
nexed to the affidavits of certain of the promoters,

+ officers and employes of the defendant. The day

after the hearing, and the day after the making of
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the final decree herein, the defendant filed an an-
swer. Upon the hearing reliance was only had upon
the bill, affidavit and exhibits, and the affidavits put
in by the defendant. The case was fully argued by
both sides upon the theory that it was on final hear-
ing and submitted to the court for decision. All the
questions were fully argued by counsel on both
sides; and immediately upon its conclusion the court
decided the case, and shortly thereafter signed the

final decree. While no objection was made to thejo

summary hearing, the defendant in its petition of
appeal now says that the hearing was preliminary
and it is entitled to another. Not so.

The proceedings under the New Jersey Secur-
ities act are akin in a great measure to those against
insolvent corporations under Com p. Stat. p. 16k0, §65,
which provides among other things that the court
may proceed in a summary way to hear the affi-
davits, proofs and allegations offered on behalf of
the parties, and if it shall appear to the court that
the corporation has become insolvent, it may issue
an injunction; and by §66, may appoint a receiver.

InPierce v. 01d Dominion, &c. Smelting Co., 67 N.
J. Eq. 399, Vice Chancellor Stevenson said at p. ki0:
“On the return day of the order to show cause the
statute prescribes a ‘summary hearing’ of the ‘affi-
davits, proofs and allegations which may be offered
on behalf of the parties.” Under our modern practice
in the vice chancellors’ courts fhis summary hear-
ing often is, and always will be, where justice so re-
quires, a complete trial of the issues presented by the
pleadings. The defendant corporation may present
an answer or only affidavits, and may, without an-
swer or affidavits, contest the charges contained in
the complainant’s petition or bill. * * * After the

20
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summary final hearing no process of subpoena is
issued, or ought to be issued. The entire function
of process has been performed by service of the
statutory notice under direction of the court. * * *
No other subsequent final hearing can be had.”

Process is the means of compelling a defendant to
appear in court; and it need not necessarily be a sub-
poena or other writ, it may be an order or notice.

10 Every state has the power to prescribe a reasonable
notice which shall be given in order to subject a de-
fendant to the jurisdiction of its courts. In re Mar-
tin, 86 N. J. Eq. 265, 273.

The New Jersey Securities act in every section in-
dicates that the suit is one of summary jurisdiction;
if anything were wanting to show that the court has
summary jurisdiction in these matters as in §65 of
the corporations act, it is furnished by the amenda-
tory act of 1930, P. L. p. 255, approved four months

20 before this bill was filed, which amends §6 of the
original act by providing among other things “that
the court may proceed in a summary way to hear
affidavits, proofs and allegations which may be of-
fered on behalf of the parties,” &c., having already
provided in the original act for the issuance of in-
junction and appointment of a receiver.

The defendant company was incorporated on De-
cember 2, 1927, with an authorized capitalization of
30 10,000 shares of 7% cumulative preferred stock of
$100.00 per share, and 20,000 shares of no par value
common stock. Following the organization of the
corporation 9,000 shares of no par value common
stock was issued to the promoters and organizers
for promotion work, but no estimate whs made of the
value of their services, so it cannot be told What
valuation the corporation held or considered this
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stock to have had. Contract was entered into be-
tween the corporation and Marquis T. Perkins,
whereby he was to sell the stock of the corporation
and receive a commission of 25% of the subscription
price. On April 30, 1930, $111,110.00 worth of stock
of the corporation had been sold, while $51,882.28
was the cost of organizing and distributing that stock,
which showed that the net worth of the corporation’s
property had depreciated to $59,227.72.

10
Joseph R. Cheesman, the president of the corpora-

tion, received several thousand shares of the com-
mon no par stock of the corporation, for which he
paid nothing, and later sold 745 shares of that stock
to the corporation itself at $5.00 per share, which
the corporation purchased out of capital, having in-
sufficient earnings to pay for it out of surplus; and
Cheesman obtained $3,725.00 in cash for stock for
which he had paid nothing except, perhaps some
work in organization, &c., which was never valued. 20
He says in his affidavit that he intends to pay back
the $3,725.00 and the company lists it as an asset.

! |ffi 1 K-

The defendant company said in its circulars that
dividends had consistently been paid by the corpora-
tion; while, in fact, the total earnings of the corpora-
tion from its organization, December 1927, up to and
including, June 1930, were $1,728.00, while dividends
totalling $3,401.02 had been paid. It is apparent thalt
the corporation had not earned sufficient money to30
enable it to pay such dividends out of the earnings
and also the cost of sale of its securities, organization
expenses and operating overhead, and its deficit on
that date was $43,429.67.

Although the business of the corporation was to
loan money on first mortgages, it spent considerable
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sums in the purchase of securities of other corpora-
tions, to the damage and impairment of its financial
condition. One purchase was that of stock of the
Burlington Real Estate Company, a competitor of
the defendant, which was headed by the officers and
directors of the defendant corporation. Its president
was Cheesman, who was the president of the defend-
ant.

10 At the time of the organization of the corporation,
two men, Messrs. Perrine and Dickson, appeared be-
fore the directors and stated they were entitled to
a large number of shares of common stock for work,
labor and services in organization of the company.
The officers of the corporation, acting under or-
ders from the board of directors, thereafter, issued
3,000 shares of the corporation’s no par comimon
stock to Perrine and Dickson, as payment for or-
ganization expenses, neglecting, however, to estab-

20 lish the actual money value of the services they had
performed. Later, at a special meeting of the direc-
tors, Perrine stated that he was attempting to pro-
cure capital with which to “operate the company’s
business, and urged that members of an advisory
board be procured, consisting of men of wide ac-
quaintanceship and esteem, so that he might thereby
be able to more readily dispose of the corporation’s
securities. There was issued to him 6,000 shares of
common no par stock, to be used in the procurement

30 of members of the advisory board, the board of di-
rectors, however, not establishing the value of his
work or the stock so issued for it.

Cheesmian, the president, being examined by the
Special Assistant Attorney General, testified as fol-
lows:
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“Q At the time of the organization, was 9,000
shares of stock issued to Perrine and Dickson?

A. 3,000 at one time and 6,000 at another.

Q What did they pay for that stock?

A. Well, the first three thousand, I do not sup-
pose they paid anything. That was for services ren-
dered.

Q What did they pay for the 6,000 shares?

A. That was supposed to be in services.

Q Was it ever revealed to purchasers of stock
that 9,000 shares had heen issued for services ren-
dered?

A. They knew that some stock had been issued.

Q What did Perrine and Dickson do with their
stock?

A. Well, they disposed of some of it gathering
Advisory Board Members and selling some stock and
using it as expenses.

Q Did the company ever receive any benefit
from the sale of that privately owned stock?

A. T would not say so, in money.

Q At what price did Perrine and Dickson sell
that privately owned stock?

A Well, from $5.00 to about $15.00. I think
$15.00 was the highest.”

The defendant company advertised and offered
for sale its capital stock in units of one share of pre-
ferred and two shares of common no par stock at
$150.00 per unit, and at the time of the negotiations
and sale of the company’s capital stock it concealed
and suppressed the fact that 9,000 shares of the au-
thorized capitalization of 20,000 shares of no par
common stock had been issued without receipt of
any valuable monetary consideration by the cor-
poration; at least, it made no estimate of the value
of services for which it had been issued, while the

4
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actual value of this common stock which it was
selling, had practically no value; and in the sale of
the grouped stock just mentioned at $150.00 per unit,
the company suppressed and concealed the fact that
$37.50 of every unit so sold was being used to defray
the selling expenses of that security. While under
the terras of the contract between defendant and
Perkins he was to receive 25% commission on all se-
curities sold by him, the amount of money disbursed
for selling and organization expenses has exceeded
46%.

The agent Perkins had purchased for the defend-
ant $14,730.60 worth of mortgages on improved prop-
erty in Burlington county, and paid therefor by va-
rious quantities of the common stock of the defend-
ant corporation. Perkins received as commissions
on these transactions, $3,682.65; it thus appearing
that the income of the corporation from that transac-

20 tion will be insufficient to take care of all the cost

of acquisition for nearly three years’ time, and the
amount of stock so issued and delivered will not be
productive of results to the company for a consid-
erable period.

The defendant purchased 67 shares of the stock of
the Burlington Real Estate Company at $100.00 per
share, which was irregular; Cheesman, as already
said, was president of both corporations, and Tay-

30 lor also was treasurer of both concerns. This pur-

chase was in dereliction of the duty of those officers,
which was due the defendant,—to say nothing of the
other party, to which it was entirely favorable.

It is shown that Perkins, who is acting as agent of
the company in the sale of securities, is in an em-
barrassed financial condition and has borrowed
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money from it and now owes it on account of loans
and advances, a sum in excess of $6,800.00. This he
does not deny, although he makes an affidavit in the
case.

Another instance of investment by the defendant
corporation is this: Perrine, before mentioned, pur-
chased for defendant 95 shares of the capital stock
of the Wrightstown National Bank for $9,500.00. This
stock was held for a considerable time and then sold io
back to the bank for $8,550.00, making a loss of
$950.00. At the same time a commission of $2,500.00
was paid by defendant to Perrine and an associate
named Oliver, with the result that the company lost
$3,450.00 on this transaction.

The company in the sale of stock issued certain
circulars, one of them described the corporation as:
“A strong financial institution, which has been func-
tioning for some time and has proven to be one of the 20
safest and most profitable enterprises in the State
of New Jersey.” “This institution is state-wide in its
aspect. Operations will cover the whole State« of
New Jersey.”

At the time of the issuance of'this circular, the
company had not been functioning for any consid-
erable period of time and had never proven itself to
be safe and profitable. It appears to have been in-
solvent at the time. It was not in any sense of the 30
phrase state-wide, its activities having been confined
to the sale of securities and the loaning of money on

mortgages in 22 transactions in the county of Bur-
lington.

In the circular listed under the heading, “Direc-
tors and Advisory Board,” the names of 18 different
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prominent men, with their vocations and titles, are
specifically set forth. A great number of these men
were merely stockholders and had no interest or
voice in its management or direction. Their only
value and interest to the corporation was to ren-
der more easy and expedient the sale of its stock.

Defendant in the sale of its stock stressed the fact
that dividends had been consistently paid by the cor-
10Oporation; when, in fact, the corporation up to that
time had not earned sufficient to enable it to meet
thé cost of selling its securities, organization expens-

es and its operating overhead.

The defendant prepared and published a financial
statement, dated February 1, 1930, which revealed a
surplus of $24,237.89. That statement did not in-
clude all the liabilities of the corporation; and listed
at its bottom under the title, “Auditors,” William C

20 Jones, Glenn Lindabury, and W. Emery Gheesman.
These men were not auditors but were officers and
directors of the corporation. None of them seem to
haYe been qualified to determine the true financial
condition of the corporation. The undoubted im-
pression created in the minds of the readers of the
statement was that three disinterested individuals
had examined the hooks of the defendant corpora-
tion and had prepared thai statement, to which
they were then and there certifying that it was cor-

30 rect; when, in fact, it was untrue.

In the statement put out by thé company on Feb-
ruary 1, 1930, resources and liabilities are listed. It
will be observed that in this statement no mention
is made of the liability for the value of the common
stock. The alleged surplus of $24,237.89, I cannot
find to exist, except in this bookkeeping scheme.
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The company, in my judgment, was insolvent at the
time and could not have met its obligations.

The statement of February 1, 1930, showed “Sur-
plus,” $24,237.89, while that of July 18, 1930, showed
a surplus of $7,672.36. Of course the surplus might
have sunk legitimately to that amount subsequent
to the statement of February 1, 1930; but the figures
are significant. Another thing: The circular (Sched-
ule B, p. 1) says: “Capitalization, ONE MILLION
DOLLARS.” This is significant, also; They never
had a million dollars or could ever hope to have a
million dollars, by the sale of stock, and that is the
only way they could get it. It was, of course, in-
tended to deceive the public. While the defendant
company was incorporated with an authorized cap-
italization of 10,000 shares of 7% cumulative pre-
ferred stock of the par value of $100.00, and 20,000
shares of no par value common stock; and no
money, it nevertheless in an annual report filed in
the office of the secretary of state, April 29, 1930,
says that the authorized capital stock is $1,000,-
000.00, without the charter having been amended,;
and this latter provision is therefore illegal.

The affidavits of Joseph R. Cheesman, William E.
Taylor, M. T. Perkins, J. G. Rearick, I. J. Keuper,
Harry I. Perrine and E. R; Dickson, are quite gen-
eral where they touch, salient facts, and are quite
unsatisfactory. Mr. Killie, the solicitor, makes a
purely formal affidavit about handing copies of affi-
davits to the Assistant Attorney General.

For instance, Mr. Cheesman says that in none of
the literature or advertisements circulated for the
purpose of securing subscriptions to the stock of the
company, were there any false or misleading state-

10
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ments concerning the condition of the company;
that no statement or representation was ever made
by an agent or solicitor of the company, to the best
of his knowledge, which was false or misleading,
and that the agents and solicitors employed by the
company were instructed to make no false or mis-
leading statements concerning the company or its
business; that the defendant company is not, and
never has been, insolvent. He says, though he did
not inform the Attorney General, that the no par
common stock was valued at $1.00 per share, that
of that stock there were issued 6,852 shares at $1.00
each, making $6,852.00, and subscribed, but not
paid for, 533, at $1.00 each, $533.00; that a part of
the common stock available for issuance to persons
with an idea of interesting them in the corporation,
was 1ssued to him, he was to sell the stock, but
failing to do so, he says he agreed to refund the
$3,725.00 to the company, and that that item is list-
ed in Accounts Receivable in the statement of July
18, 1930. As to the stock of the Wrightstown Na-
tional Bank, they thought that by purchasing it they
could secure the assets of the bank and also inter-
est prominent people in the company; that the
company acquired 75 shares of the stock of that
bank at $100.00 per share “in nearly every case giv-
ing our (their) stock in exchange for same, only
$1,000.00 in cash being paid;” after holding the
stock for a while they found, or concluded, that the
original plan of having the bank liquidate was not
practical, and they sold all of the stock of the bank
to the First International Surety Company of New
York, and lost $750.00 in all. It will be observed that
the only difference between the Attorney Generars
affidavit and the defendant company’s is the amount
of loss on this stock, which the former asserted was

$950.00, which the defendant stated that it was
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$750.00, making a difference of $200.00; but notwith-
standing that, a substantial loss on the resale alone,
nothing being said as to the commission of $2,500.00
paid for the acquisition of the shares.

William E. Taylor, secretary and treasurer of de-
fendant company, swears that he has read over the
affidavit which Mr. Cheesman, the president, had
made, and that so far as the same relates to the acts
of the corporation and the transactions of said cor-
poration, the same is true. Of course no man can
swear that the contents of another affidavit is true.
This statement falls of its own weight, and should
never have been made. He also states that the value
of the‘common stock has been fixed by the directors
at $1.00 per share; that William R. Kennedy, the
first secretary of the corporation (not being paid
for his services) removed and took with him certain
books and papers of the company, and that they

10

have not been able to locate him. He says that the 20

contract with Perkins was for commissions of 25%,
and that the company has never paid either to him
or anyone else in commissions, in excess of that
amount for selling the stock; that he has seen
literature and advertisements used by the agents
and solicitors engaged in selling stock of the com-
pany, and that there were no false or misleading
statements contained therein, nor any attemjpt in
such advertisements and circulars to mislead any-
one as to the business of the corporation and its
condition, and that the agents and solicitors Were
instructed by the officers of the corporation to make
no misrepresentations or fraudulent suppression of
facts in the sale of stock.

w J L] 1; i.tew m

JoeimI Ty 11 1m u
Perkins says in his affidavit that to accomplish

the purpose of the company it is necessary that it

30
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should have available a minimum of $250,000.00 to
$300,000.00, preferably all raised by stock sales, or
alternatively could be raised by bond issue against
the securities now in hand, and to make up the dif-
ference between the amount of capital now sub-
scribed and the reasonable amount of funds for
turn-over investments.

The company has never had anything like either
of those sums, and if that be necessary for it to
successfully accomplish its purpose, it, of course,
was not successfully accomplishing it at the time of
the final decree in this case, an injunction awarded,
and the appointing of a receiver. Perkins makes
denial of ever making false statements himstelf, or
by salesmen under his control. He says he is of
opinion that the defendant company is in liquid
condition and shows by its statement assets greatly
in excess of its liabilities. Thris shows, if it shows
anything, that he places a real value upon the stock
of the concern, which, in my judgment, is practical-

ly worthless.

J. C. Rearick, a salesman employed by Perkins,
says that instructions were given him that there
were to be no misrepresentations made to any per-
son or persons to obtain any sale of stock, nor was
there to be any concealment of material facts con-
cerning the company, its operation, officers, finan-
cial condition or otherwise, and that we (salesmen)
were to furnish proposed stockholders or sub-
scribers with “the truth, the whole truth and nothing
but the truth, in obtaining subscribers to stock;”
that that had been in every instance carried out by
him in every sale of stock for the company.



Opinion 15

These gentlemen who testify for the defendant
o’er-leap themselves and protest too much.

I. J. Keuper, a salesman employed by Perkins,
makes a like affidavit.

Harry I. Perrine, who acted as a temporary of-
ficer at the organization of the company, was after-
wards connected with it, together with Dickson,
under the name of Perrine & Dickson, says that the
proceeds of sale of any stock issued in accordance
with the plan of the company from and above the
value of $1.00 never was a part of the corporate
funds, never was accountable to the corporation and
should in nowise be entered upon the record of the
transcripts of the defendant (and evidently never
was accounted for to the company), and that the
matter was thoroughly understood by the directors,
and the resolution which was submitted to and

10

adopted by them clearly included such outline of 20

capital set-up, so far as the 6,000 shares voted at
the meeting were concerned.

It is a well known principle of law that the actions
and utterances of men are presumed to have their
intended effect, no matter what they say was the in-
tention. Now, there is no denial of the issuance of
these circulars, in fact it is admitted; and that they
were intended to deceive the public, at least the gul-
lible part of it, is perfectly apparent. A small cor-
poration, organized in a small place, without capital,
save as it sold its stock, is advertised to be: “A strong
financial institution, which has been functioning
for some time and has proven to be one of the safest
and most profitable enterprises in the State of New
Jersey.” “This institution is state-wide in its as-
pect.” “Operations will cover the whole State of
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New Jersey.” Nothing of which was true. The lit-
erature was clearly intended to lull the purchasing
public into a sense of security in buying the stock of
this concern.

I do not say that the men who composed the offi-
cers and the directorate of this company were not
personally honest men and men of standing in their
community; but I do say that they were chasing a

10 will-o’-the-wisp in this instance, endeavoring to
work an age-old scheme of transmuting base metal
into gold, of conceiving that something could be
made out of nothing, in which effort they were un-
successful, and such of the public as have invested
in their securities, to use a modern phrase, have been
left holding the bag.

The transactions carried on by this concern come
within many of the prohibitions denounced in the
20 Blue Sky law, the intention of the Legislature being
to protect those from investing in a scheme who oth-
erwise would have no protection.

The recent case of Stevens v. Adelphia Finance
Service, 107 N. J. Eq. (8 Adv. R.) 222, 1s so like the
present case in all its salient features that it is sub-
mitted that it governs the case at bar, and shows the
wisdom of the adjudication contained in the final
decree, in the issuance of an injunction and the ap-

30 pointment of a receiver under the statute in this
case.









