
Francis J. Egan, \
Paintiff, Deft, in E rror, J B R IE F

vs. I For ^Defendant on

Jersey City, H oboken & Pat- ) on

h i i t u r n  *  Mc Ca u l e y ,
«ompaDJ, I  -Atiornevs

Defendant, P laintiff i n i  attorn eys.
Error.

FACTS.

THIS action is fo r  in juries received and dam 
ages sustained by the P la in tiff being run dow n 
by one of the D efendant ¿Company’s cars on M ay 
1st, 1903, on Paterson © lank R oad  and H om e-
stead Place, a t H om estead. The P aterson  P lank 
Road at this place runs alm ost due north  and 
south and is traversed by tw o para lle l set of. tro l-
ley tracks upon which cars o f the D efendant 
Company 'run between Jersey City and Ruthor- 
fford; (the cars bound fo r  R u th erford  are com -
monly styled; w est bound.cars, and those bound 
for Jersey City: east bound .cars).

ABOUT 11:00 o ’clock  in -the forenoon  ¿of May 
1st, 1903, The P laintiff boarded a w e st  bound car 
at Jersey City in order to reach ¡his p lace o f em -
ployment at H om estead (see case, page 9-10). 
Before reaching H om estead P lace , he signalled 
the conductor to stop and when the car had 
pulled up at that street, h e . a lighted  and then 
talked in a w esterly d irection  around the rear 
eud of the car he had just le ft -a n d  started  to



2

cross the east bound tracks, (see case, page IT). 
He looked up, saw no car and heard no warning 
or bell, and had ju st stepped aw ay from  the west 
bound track when he w as h it and knocked down 
by an east boupd car and received the injuries 
for  which he brought this suit.

A s some efforts w ere m ade by the defendant 
to  show  that H om estead P lace  has only paper 
existence, it m ay be w ell to  recall the testimony 
o f the P laintiff, (see case page 10), o f witness 
Nash, see case page 34 line 20), and o f the wit-
ness Pfingsten (see case page 42, lines 8 to 11), 
all o f which shows it  to  be a  public thorough-
fare used as such w ith the old  w ooden  firehouse 
on its southerly side and to  the w est of the 
P lank Road, and a new brick  firehouse on its 
northerly side and to the east o f the P lank Road. 
The new firehouse, as the w itness Nash (see case 
page 36, line 11), w ho w as w ork ing in a trench 
in fron t o f it, says, is situate about 170 feet from 
the cars or back that d istance from  the Plank 
Road. So that it  is unreasonable to  believe that 
this street has no real existence or to  think tha, 
the m unicipal authorities w ould  p lace a uew 
brick firehouse over 150 feet back from  the Plank 
Road and in the w oods as the D efendant’s Coun 
sel endeavored to  show  on the tria l o f the case. 
H om estead P lace has an actual existence and 
runs at right angles to the P aterson  Plank 
Road, (see case page 42, line 131) and is a recog 
nized stopping place on the tro lley  line as is 
evidenced from  the testim ony o f Conductor Fiel 
(see page 60, line 17), and M otorm an Smith (see 
case, page 63, line 40).

POINTS AS TO P L A IN T IF F ’S CASE* 
PO IN T I.

The Plaintiff acted as any reas0J lf J s 
prudent man under sim ilar dreams a 
and conditions would have acted.
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He signalled the conductor and w aited  until 
the car stopped, (see case page 10 ), g o t off the 
rear of the car at the corner (see case, page 17), 
took his time, turned around and passed in back 
of the car from which he a lighted to  cross both 
tracks in order to reach his office. H e had hard-
ly stepped from  behind the w est bound car 
(which at this particu lar p lace w as pointing 
north) when he was hit and knocked dow n by an 
east bound car. There is no evidence o f  any un-
due haste or indiscretion on the part o f the P la in -
tiff, all his actions w ere deliberate and reason-
ably prudent.

He is a young man w ho holds a responsible 
position; is bright, in telligent and trustw orthy. 
There is nothing sleepy or dull about him and 
there is nothing in his testim ony or o f his w it-
nesses to justify the inference that he w as guilty 
of contributory negligence.

The car that struck the plaintiff gave no 
warning of its approach.

The fact that the plaintiff did not hear the 
machinery o f the east bound car m ay be exp la in -
ed by the plaintiff m istaking the sound o f  its m a-
chinery, if it made any that w as audible to  him, 
for the noise made by the car he had ju st le ft  
and which had again resum ed its w ay ; or, the 
west bound car being betw een the p la in tiff and 
the east bound car m ust have blanketed the 
noise of the east bound car. M oreover, it  does 
not seem possible that the w itnesses w ho alleged 
t ey heard the rumble o f the east bound car 
could really distinguish betw een the noise m ade 
y the two cars in m otion w ithin  so short a dis-

tance of each other.
Trolley cars, however, are provided  wfrth a 

special and recognized m ethod o f  g iving a w arn

POINT I I .

New Jersey State Library



4

ing o f app^o.f.9̂ , naively, a bell. Y et the
pla intiff (see ease page 10 , line 1 1 ) beard  no bell 
qr wanning o f any kipd.

W illiam s (ease page 32, line 29), did not bear 
any be ll— Nash beard, no, bell, a lthough be was 
q ttr ?tcted to the, q,eciden,t by, w h a t m ust ba,ve 
been tbe clapping, on pf tbe  brakes and tbe. sad-, 
den stopping o f tbe, ear, rather than tbe noise, 
)t m ade in m otion, ns, defendant’«, counsel en- 
deavored to show, on tbe. trial.

The, w itness tu n g sten  (case page 38) line 39) 
d^d not bear any bed. sounded. So. that so far. 
as the p la in tiff’ s case w ent w e have* all this an 
impeached, testim ony that tbe  east bound car, 
gate, no. warning, of, its, approach, and this despite, 
the, fa c t  th a t tbe. m ptorm an in  charge pf the car 
adm itted (case page line 10 ). that the west 
bou n d  car, bad, pu lled  up a t tbe  usual, stopping 
place.

1 1 ^

T.he, eastrbouMl’ car w,as, guir^g atr qj \ e%' 
cessive rate of speed a?i(l wcitS. t\ot, up&Jr 
CQ îfrof

The, plaintiff did. n o t  have, an, opportunity, %  
step aside; be,, stepped from  behind the west 
bound(ear,.an,d.was struck as it ( w ere by a thund- 
erlmltj The^AYitbess^ W jlliaq is  tease, page.,31-,
18) says the.ear .was, going s o , fa sh  he, would not 
take, a. chance t o ,jupip on, it, and be is a. rather 
active looking, young man. A ga in  on crpss ex-
am ination (case page .33, liae .9) b e . sa js. the .car. 
was,, gp in g , pretty  fast* The witness., Nash 
the cars m ight, have, b een , ten  fee.t apart, when, 
th e y , stopped* W itness. Pfingsten (ca se . page ,%% 
line^2.Q)¡says the pars, w ore,fifteep .. or twenty 
fee t  apart when they stopped, ( fh e s e  cars were 
not the sraa)l ci.ty cars, b u t : the,.long surburban 
cays)- (Case page 51). Sj o . that when we. bear
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in mind that the plaintiff had ju st a lighted  from  
the west bound car, and th a t it w as ju st gath er-
ing headway when he w as struck by the east 
bound car, and that both cars cam e to a stand-
still as quickly as possible, w e are justified in 
concluding that the east bound car w as not un-
der control, when, its m otorm an, w ith  all his 
safety appliance, (which he m ust have applied 
with a vengeance when they a ttracted  the deaf 
man Nash one hundred and seventy feet away) 
could not avoid h itting the p laintiff and cou ld  
not stop within a car length, and going up a 
slight incline at that, as defendant’s counsel 
drew from the w itness Pfingsten (case page 
42, line 19).

PO IN T IV .

The plaintiff had been a passenger on the 
west-bound car and was hit by the east- 
bound car.

There is no question but that p laintiff w as a 
passenger on the w est bound car.

The witness W illiam s (case page 32) very  clear- 
y states that the east bound car h it the p la in -

tiff as he was near the m iddle o f  the east bound 
rack. Counsel for the defendant com pany en- 
eavored to belittle this testim ony yet the w it-

ness knew the houses and the lay o f  the land 
etter than counsel and his testim ony as to the 
appening of the accident is unim peached and 

niust stand. His cross exam ination  served to  
strengthen plaintiff’ s case rather than w eaken

POINT V .

suffered painful and per-
manent injuries.
10 i i  Cr° SS examination o f the p la intiff on pages 

1 ’ 14, 15 and 16 clearly  brings out the
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nature o f the p la in tiff’ s in juries and the fa ct that 
although the accident happened on M ay 1st, 1903, 
the plaintiff a t the tim e o f  th e  trial, J anuary 8th, 
1906, w as still suffering from  the affects of the 
injuries he had sustained and a lso the damages 
he suffered by reason o f  his loss o f  employment, 
d octor bills, etc.

The testim ony o f Dr. Brynes, the physician 
who attended the p la in tiff stands unimpeached 
and is found on pages 18, 19, 20, 21, 22, 23, 24 
and 25 and was to the effect that the plaintiff had 
sustained serious in juries and “ had lost some of 
the upw ard m otion  o f  his arm ,”  that “ his condi-
tion is a para lytic condition ,”  that “ fo r  certain 
purposes he had lost the liftin g  pow er o f  his arm,” 
that “ he w ould be liab le  to  have as mujch pain 
a fter a days w ork  or sore than he w ould while 
w orking,”  that “ he is now  suffering from  neuri-
tis, the result o f a chronic in flam atory condition 
o f  the nerves, that this is the source o f  his pain,’ 
that “ the m uscles cannot be right i f  the nerve is 
not, because it is governed by  the nerve.”

Besides this testim ony as to his injury is that 
o f  his m other, M ary Egan, whose sim ple narra- 
tive describes the pain and sufferings o f her bo} 
when he w as brought hom e to her, and durm» 
the weeks he was confined to the house and under 
her care. Thus as to the p la in tiff’s physical in-
juries and sufferings, w e have the unimpeache 
testim ony o f the p laintiff him self, his physician 
and his mother.

L A W .

From the foregoing points it is clear tha 
a non-suit was properly refused.

There was no question o f a superior right ^  
the part o f the defendant com pany over 
plaintiff. H e w as not bound by  the rules of & 
relative the crossing o f a steam  railroad.



was on an equal footin g  w ith  any vehicle on that 
thoroughfare. H aving been a passenger o f the 
defendant’s on its w est bound car, defendant 
owed him a particular duty w hich it fa iled  to 
perform in allow ing its east bound car to  com e 
along without w arning and at an excessive speed 
and run down the plaintiff.

In Traction Co. vs. Glynn, 30 Y r. 432, the testi-
mony of the plaintiff w as that he saw the car 300 
feet from where he was struck ; that he w aited  
two or three seconds and then proceeded  to  cross 
the street w ithout looking again fo r  the ap-
proaching car and was struck before  he succeed-
ed in crossing the tracks.

THAT case was up on the refusal o f  the tria l 
judge to grant a non-suit on the testim ony above 
stated. And the Court o f  E rrors and A ppeals, 
there said that the non-suit w as properly  re-
fused; that contributory negligence cannot, as a 
matter of law, to be predicated on the evidence o f 
the plaintiff; that trolley  cars m ust be run w ith 
such care and at such a rate o f  speed that other 
persons, either on foo t  or in vehicles, m ay use 
the street in safety, provided they use reason -
able care for their own protection .

If the testimony o f the p la intiff in that case 
was sufficient to sustain the action  o f the tria l 
judge in his refusal to  grant a non-suit surely

e acti°u o f the trial judge in this cause m ust
meet with the approval o f this Court and be up-
held.

his effectually answers assignm ents 2  .and 3 
0 the defendant company.

See also Dennis vs. N. J. St. Ry. Co., 35 Y r., 
page 440.

of .^?^ninei1  ̂  ̂ can be answ ered in the language 
0 ms Court as expressed by Mr. Justice Hend- 
ic sen in Traction Co. vs. Scott, 29 Y r., page 

68f; etc, as follow s:
It is not for him (the tria l judge) to say
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whether there are any fa cts  proven in a given 
case from  which the ju ry  w ould  be justified in 
finding negligence on the part o f the defendant, 
(who is the plaintiff below ), but rather whether 
any facts have been established by evidence from 
which negligence m ight be reasonably inferred 
by a jury.

“ A s stated by Mr. Justice Magie, in delivering 
the opinion o f this court in N ew ark Passenger 
R ailw ay Co. vs. B lock, 26 Y r., 605: “ In perform- 
ing this function  the tria l judge m ust take care 
not to  trench on the peculiar province o f the jury 
to determ ine questions o f fact, and m ust bear in 
mind that the question is not w hether he would 
infer negligence from  the established facts, but 
whether negligence can be reasonably  ana legiti-
m ately in ferred therefrom  by the ju ry .”  In ap-
plying this general rule to the exam ination of 
the facts, it m ust be rem em bered that “ negli-
gence in not a fa ct  w hich is the sub ject o f direct 
proof, but an inference from  fa cts  put in evi-
dence.”  “ N ow  negligence,”  says Dr. Wharton, 
“ may be disputed when the fa cts  are undisputed, 
and the question in such case, w here the dispute 
is real and serious, is em inently one for  the jury, 
under the direction  o f the court.”  W hat. Neg. 
8420.

“ W hether the facts  are disputed or undisput-
ed, if different m inds m ight honestly  draw differ-
ent conclusions from  them , the case should prop-
erly be le ft to the jury, and that, in order to with-
draw  such a case from  the jury, the facts should 
not only be undisputed, but the inference, in re-
spect o f the defendant’s fa ilure o f duty, which 
arises from  these facts, should be indisputable.
2 Thomp. Tr. 1208. This sam e doctrine has been 
repeatedly laid dow n by this court. B o n n e l l  vs. 

D elaw are, Lackaw anna and W estern  Railroa 
Co., 10 V room  189; Bahr vs. Lom bard A y r e s  Co., 
24 Id. 233; B aldw in vs. Shannon, 14 Id. 596;
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Delaware, Lackawanna and W estern  R ailroad  
Co. vs. Shelton, 26 Id. 342; Pennsylvania R ailroad  
Co. vs. Matthews, 7 Id. 531.

“Can it be said, as a m atter o f law, that upon 
the facts stated there w as no duty la id  upon 
the defendant at this public crossing to  so regu -
late the action o f its cars, as to rate o f speed, 
the giving of signals or otherw ise, that pedes-
trians should be protected  from  unnecessary ex -
posure to danger from  collision  w ith its passing 
cars. The counsel for  the p la intiff in error, in 
his argument, adm itted that the com pany m ight 
owe such a duty to  a passenger w ho alighted 
from the north bound car and had passed behind 
it in making his exit, by reason o f its con tract-
u a l relation with the passenger.

Indeed, it has been held that in an action  fo r  
injuries to plaintiff’ s in testate w hile crossing de-
fendant’s car track, negligence and contributory  
negligence are questions fo r  the jury, w here it 
appears that the intestate, on alighting from  one 
of the defendant’s cars, passed behind it and a t-
tempted to cross the other track  when he was 
struck by an approaching car, w hich w as running 
at its ordinary speed, and there is no evidence 
that any signal or w arning o f its approach  was 
given. Robert vs. Troy City R a ilw ay Co., 36 N.
*•> Supp’t 105.

In another case, an instruction  that the care 
equired of a street car com pany to  persons upon 

its tracks is not that high degree o f  care w hich 
is required to exercise tow ard  passengers, w as 

e d to be incorrect when applied to  a com pany 
running electric cars on city  streets. D allas 

apid Transit Railway Co. vs. Dunlap, 26 S. W . 
Rep. 877.

It is well settled that at crossings street cars 
a pedestrians have equal rights to  the use o f 

t^e Ŝ ree Ŝj and it has held in that connection  
a what is proper care and precaution  on the
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part o f those in charge o f cars, to  prevent ac-
cidents, in a question o f fa ct  in each case. Schul- 
man vs. H ouston W . S. and P. F. Ry. Co., 36 K  
Y :. Supp’t. 439.”

“ That such a duty tow ard  pedestrians who 
are thus passing a long the crossing o f a public 
street traversed by a street car com pany, be-
com es chargeable to  the la tter is emphasized 
by the fa ct that such crossings are necessarily 
and legally  frequented by not on ly the adults 
but by the children o f the tow n, attended or un-
attended by older people, and that such duty be-
com es m ore or less exacting  accessin g  to the 
circum stances o f each case.

“ The facts in the present case, to say the least, 
fa irly  raised a question fo r  the jury, whether 
the defendant w as in the exercise o f due and 
reasonable caution, when it perm itted  its south 
bound car to  pass the standing car at that pub-
lic crossing and at such a rate o f speed under 
the circum stances. In form ing a judgm ent upon 
that question, there w ere subsidiary questions, 
equally calling fo r  consideration  and judgment, 
such as— was it  the duty o f the m otorm an, in tin. 
exercise o f due and proper care, as he approach 
ed the standing car w hich w ould  obstruct his 
view o f passengers or pedestrians w ho might he 
w aiting to pass, to sound his bell or gong as 
w arning; and did he so sound his bell or gong; 
and should he have had his car under control a 
this crossing ; and did he have it under such co 
trol when approaching the standing car? Ihes 
facts  and the in ferences to be fa irly  drawn fro  ̂
them, under the princip le before  alluded to, 
seems to  me, clearly, w ere m atters for  the J 
exclusively, and that the tria l judge was rig 
in so subm itting them  and refusing to  non-sui •  ̂

“ The next ground o f contention ,w hy the 1110 1 
to  non-suit should prevail, w as because of a % 
ed contributory negligence on the part of
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plaintiffs intestate. But, like the preceding- 
ground, in order to give it  the effect o f  requiring 
the court to arrest the tria l and take the m at-
ter from the jury, the fau lt o f  the in testate m ust 
appear to be clearly established by the evidence 
that there can be reasonably on ly  one opinion 
on the subject.”

This lengthy extract from  the S cott case is 
particularly pertinent to  the present case and 
demolishes assignment No. 3 .

See also
Suburban E lectric Co. vs. N ugent

29 Vr., 659.
Consolidated Traction  Co. vs. Ghenowith

Id. 416.
Consolidated Traction Co. vs. Lam berton

30 Vr. 297. .
Traction Co. vs. H aight

30 Vr. 577.

POINTS AS TO T H E  D E F E N D A N T ’S 
CASE.

The def endant’s witnesses are at variances 
'with themselves and each other. W itness 
Goldman (see case page 43, line 31) a lleges that 
he was sitting beside Mr. E gan in the fron t o f 
the car. On page 45 line 24, w e find him saying 
that he was sitting up in the fron t o f  the car 
right opposite Mr. Egan. So that i f  w e fo llow  
the testimony o f this w itness, it is hard to  re-
concile his many conflicting statem ents or to 

lieve that from  the position  he occup ied  in the 
rent of the car, (which w as closed  page 43 , 
*De ^  an^ very long page 51), it w as possib le  for  

to see the actions o f  Mr. E gan in a lighting 
rom the car and going around the rear o f it as 

he alleges. Especially is this so when w e bear 
huud that the car w as a lon g  closed  vestibu le
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car w ith the conductor, the w itness Pflngsten 
and also the w itness R intlem an standing on the 
back platform , (case page 60, line 22). This wit-
ness seemed particu larly  anxious to  stretch his 
im agination in fa vor o f the defendant company 
and it w as he w ho dropped the cue, taken up dy 
the other w itnesses o f  the defendant company, 
that it was “ a b lustry d a y ;”  yet even this wit-
ness w ill not say that he heard the approach of 
the east bound car. H is testim ony together with 
his peculiar actions on the stand and his unex-
plained interest in the defendant com pany, and 
his close association  w ith  one o f thm r employees 
undoubtedly deprived his testim ony o f any weight 
was either the court or the ju ry  and it is safe to 
say that he did the plaintiff m ore service than 
the defendant.

The w itness R intlem an (case page 54) who 
stood on the rear p la tform  o f the w est bound car 
with the w itness Pfingsten, did not hear the east 
bound car approaching neither did he see the 
w itness Goldm an on the car nor com e back to 
the back p latform  as he has alleged.

Fields, the conductor o f the w est bound car 
(page 63, line 1 2 ) says he heard the machinery 
o f the east bound car and not the bell, and fur-
ther, he says the east bound car w ent a ful 
length a fter it h it the plaintiff before  it came 
to a stop and says the plaintiff w as “ right m 
back o f the vestibu le door o f the other car (the 
east bound car) when they picked him up, 
helped to  pick him up”  (case page 59, line 12).

A s to the testim ony o f the w itness Smith, who 
w as the m otorm an on the east bound car t a 
hit the plaintiff, w e find the counsel o f the 
fendant com pany using his u tm ost efforts to tux 
it into m eaning that the p laintiff ran into 
car instead o f the car. running into him.  ̂
reading Sm ith’s testim ony in its entirety, t 
can only be one conclusion, and that is tha
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4wfc saw the plaintiff six or eight fee t in  fron t 
ef his car, that, the fron t o f his car struck  him 
a glancing blow  and as it  knocked pla intiff to  
one side Smith saw him through h is vestibu le 
door as the car shot by  desp ite  his efforts to  stop 
it

It may also be recalled  that this w itness o f  all 
those produced by the p la in tiff or defendant is 
the only one who makes the positive assertion  
that he was ringing his bell but w hether he w as 
or not was a question o f  the ju ry  to  decide on 
the testimony subm itted and from  its verdict, 
the jury has properly answ ered that question. 
It might also be w ell to recall the adm issions o f 
same witness that at the tim e o f  the accident he 
knew he was approaching a stopping place (case 
page 63, line 40); that there w as a firehouse on 
this cross street (case page 68, line 20) that at this 
point “ there is a drive w ay to a lum ber yard.”  
(case page 68, line 23).

The defendant’s evidence alone w ould  have 
compelled the trial judge to subm it the case to 

o jury but coupled as it m ust be w ith the plain -
tiff s evidence, the trial judge w as certa in ly  co r-
rect in refusing to direct a verd ict fo r  the de- 
endant and allow ing the case to go to  the jury, 
cgligence on the part o f  the defendant com -

pany could surely be in ferred from  the evidence 
the case and contributory negligence on the 

part of the plaintiff had not been proven. So 
at it was clearly within the province o f the ju ry  

o etermine whether or not the defendant had 
Q?en gmlt?  of negligence and the p la in tiff guilty
tedCfntri^Ut° r^ ne^li^ence- The case w as suburit- 

o the jury under a proper charge. The ver- 
rendered by the jury w as reasonable and

cnw^nted b j  the evidence before  it. So that 
,, ering the case in its entirety  and referring  

tri . ? authorities previously cited, and also to 
ach vs. Paterson R ailw ay Com pony, 44
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A tlan tic 933 and A lexander D ye W ork s y s . Ro u- 
fosse, 28 V r. 700, assignm ent No. 4 is o f no 
effect. Therefore it  is respectfu lly  subm itted that 
the A ppeal in this case be dism issed w ith  costs.

M IN TU RN  & M cC A U LE Y ,
A ttorn eys fo r  D efendant in Error.
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BRIEF FOR D E F E N D A N T, P L A IN T IF F  IN ■ 
E R R O R .

This action was tried before the Hon. Charles W . 
an, er.’ JU(̂ £e the Hudson County Circuit Court, 

a jury. It resulted in a verdict for the plaintiff 30
ln the sum of $ 1 ,500. J

‘ FACTS.

feiKhV amtlff alle£es he boarded a car o f the de- 
RnJ „ mf any running along the Paterson Plank 
west n? U S° n County* T he car proceeded to the

plaintiff saMndthRUtherf0rd’ ^  Bergen County* The 
on the H e car ’ when the car reached a point
the conH ° T eStead Hiilj plaintiff alleges he signalled
that he l t r^ t0P,the Car>whic’h was done, and

lg ted therefrom in safety, walked around 40
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the back of the car, and was struck by something 
(which afterwards turned out to be a car coming in 
the opposite direction). That he heard no bell or 
any warning of any kind. The accident happened 
about 1 1  o’clock in the morning. The day was clear 
and bright.

A t the close of the plaintiff’s case the defendant 
moved for a non-suit; the motion was denied, the 

io Court stating that he would allow the case to go to 
the jury “ on the lines of the Scott case.”

P O IN T  I.

The first assignment of error is as to the refusal to 
non-suiit, upon the grounds ( i)  that the plaintiff had 
proved no negligence on the part of the defendant, 

*°and (2) that the plaintiff had been guilty of contrib­
utory negligence.

The testimony of the plaintiff and his witnesses 
will be found on page 9, etc., of the printed case. He 
testifies that he boarded the car at Jersey City, the 
car proceeded to Homestead. That he got off the 
car in safety, and then states on direct examination, 

as follows (page 10 ):
A. I signalled to the conductor to get off, he stop 

j 0 ped the car for me. I got off the car, taking 
time, turned around, went to cross the track, and t e 
first thing I know I was struck by a car— struck 1 
something;— I know I was struck, and that is d.

. know.

Q. Did you hear any gong? A. No gong- 
Q. Any warning of any kind? A . No, sir.

On cross-examination he states, (page 10) •

40 Q. A  clear day? A. Y es, sir.
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Page 17 :

Q. Is it a straight track at that point? A . Yes, 
sir, a straight track at that point—

Q. You went around the end of the car? A . Back 
of the car.

Q. You looked? A. I looked up.
Q. Why didn’t you see the car coming? A . Be-

cause the other car obstructed my view.
Q. When you got off the car? A . I couldn’t see °  

nothing, the first thing I knew the car struck me.
Q. You listened? A. Y es, sir.
Q. Why didn’t you hear the car coming? A . No, 

sir, I didn’t.

The plaint.ff next introduces as a witness to the 
accident, one George Williams, a colored man, who 
testifies, page 30, that he was standing in front of a 
saloon on the corner, a short distance aw ay; that h$ 
saw the car stop and the plaintiff alight in safety; that io  
he walked around the back of the car, and was struck 
by a car coming in an opposite direction.

He says (page 30) :

Q. Did you hear any bell rung? A. No, sir.
Q- Did you hear any warning of any kind? A.

No, sir.
Page 3 1 :

Q- How far away from the accident where he was 3 ° 
5 ruck did the car stop, after it had struck him? A. 
about half the length of a car—

* i^0w was ^ as far as speed is concerned?
t.i , e^’ ** was £T°ing  pretty fast, it was going so fast 

wouldn t take a chance to jump on.

n cross-examination, he testifies, (page 32):

Q- The car stopped? A . Yes.
U- And he got off? A . Y es.
y- Walked around the rear of the car? A. Yes. 4o
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Q. W hat kind of a day was it? A. Nice day.
Q. Clear? A . Yes.
Q. A ny wind blowing? A. No, sir.

,Q. Perfectly still? ' A. Yes.
Q. A  summer’s day? A. It was a nice day.
Q. How was this car coming from Homestead— 

the other car, I mean? A. Coming from Hacken-
sack ?

i3  Q. Y ou  saw it? A. Yes, sir.
Q. When did you first see it? A. I seen the car 

coming up right over M cCullom’s.
Q. Has it to go up a hill?. A. Not much, a little 

bit.
Q. Could you hear it? A . Yes, sir.
Q. Y ou  were standing on the sidewalk? A. Yes, 

he did not ring the bell or nothing.
Q. I ‘ did not ask you that. Could you hear the 

car coming? A. Yes, sir.
Q- Then yoit could turn around and see it? A. 

Yes, sir.
Q. Which s:de of the car was the gentleman on, 

toward you or the other way? A. Toward me.
Q. Then he had almost got across? A. It caught 

him in the middle of the track.
Q. Did it throw him toward the rear of the other 

car. or toward you? A. It throwed him toward me.
Q. The car did not run over him? A . It hit him 

in the left side.
30 Q. He was walking in the . rear of the other car, 

you say? A. W alking around, yes, sir.
Q. Then was not his right side toward this car? 

(No answer.)
Q. I see his right side was toward the other car, 

but the car hit him on the left side— how long d'd 
you stay there? A. Not long after that.

The next witness for the plaintiff was Joseph Nash , 
his testimony will be found on pages 34, &c., '
printed case. He testifies as follows, on direct exam-

in a t io n ,  page 34:
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Q. You are a l.ttle hard o'f hearing', I •understand'5 
A. Sir?

Q. Tell us what you saw happen to Mr. Egan? A. 
Both cars .were coming, we call it down hill and up 
hill, because the Plank Road when it runs up hill runs 
south.

Q. Is there any hill,there? A . Y es, sir.
Q- You mean they were close together? A . The 

gentleman got off the, car and walked around the io 
back, the other car came up thatowas, going south, 
we call it—uphill; of course the other one that runs 
down hill like this you know— of .course you say 
down and up; that is the proper way of it, but a good 
many people get mixed up but this is the idea. Both 
cars came along, and the gentleman came there, and 
we saw him lying-down in the-track, I saw him my-
self; a motorman and som eone else got ahold of him, 

was about 150 or 175 feet from the accident; before 
could get there they took him dowrr to Hollings- 20 

ead s Moulding Mill, and that is all I know about it. 
y . Did you see him struck? A. No, sir, I did not. 
e was lying down when I saw him. A ll I heard 

t Ŝ wben he (the motorman) put the W ake on, you 
' °w, and the car struck suddenly just as if two cars 

capped together. ' Y  .

cross-examinat on he testifies, (page

neai* WeTe you to where the accident hap 
from th  5 ° Ut h° W fai"—h!0'w far were y°u  working 

O r  aCCldent? A - About feet 
r gM nvWa,Dd JerS6y City or H ^kensack? A. I wa, 
hou4 r a m aterS° n Plank R ° ad’ Where the fin

0  w  Homestead PIace-
A. It st>on! a°U nearer to J ersey City or the car!
the hole and tb° SUddeniy that lo o k e d  up out o 

and there was the man.

Thlt I do no! f  that he g0t ° ff passcd You? A  
track; I can nJ >w’ tbe man was lying in the cai 

0 tell you any more of it.
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Q. Well, you did not see him struck at all? A. 
No, he was lying th ere; they picked fcim up, the other 
man with me would not come down, whether he was 
between the two tracks or where I do not know.

Q. Y ou  heard the car coming from Hackensack? 
A. From  Paterson, yes, sir.

Q. And your- hearing was just as good then as it 
is now? A. Y es, sir.

IO Q. No better1? A. No better, no.
Q. Did you see this colored man (referring to the 

witness George Williams) there? A. No, sir, that 
is where he got into it— I don’ t know how I got into 
it.

Q. Y ou  did not see him there at all? A. No, sir, 
we were the only two that was in that hole.

Q. W as the colored man in the hole, too? A. No, 
sir. There you are.

ao The next witness produced by the plaintiff was 
Gustav Pfingstein, who testifies, (page 38), as fol-
lows:

I am a real estate broker in Jersey  City. I remem-
ber the occasion when Mr. Egan  was injured, the first 
of May, 1903. I was on the same car that he was 
on.

Q. Do you' remember it stopping to let him off- 
• A. No, I do not think it stopped.
„  Q. Do you remember Mr. Egan  getting off the 

car? A. I do.
Q. What did he do? A. Do you want me to tell 

you what transpired?
Q. I want to know whether he got off the car 0 

whether the car stopped to let him off? A. I d°n 
think the car stopped; it had slackened up and al 
most come to a standstill. Mr. Egan  left the car an 
got out the back of the car that he left, and the car 
that came up the hill from Homestead struck hmp

Q. W here was he when the car struck him.
40 Well, I didn’t see him struck, I could not see him.



7

Q. Did you hear any bell? A. No, I didn’t hear 
any bell.

Q. Or any warning of any kind ? A . I didn’t pay 
any attention, I didn’t look.

Q. If there had been a bell, you would have re-
membered it? A. I might have.

BY MR. E D W A R D S :

Q. And might not? A. I might not. 10

BY MR. M IN T U R N :

Q. How far beyond the place where Egan was 
struck did the car pass before it stopped— “how far 
did it go, the car that struck E gan ? A. W ell, when 
my attention was drawn to it, they were fifteen or 
twenty feet apart, possibly.

Q. Where was Egan thrown by his contact with 
the car? A. I think between the tracks, about the ao 
center of the tracks.

Q- The up and down track? A . Yes.
Q- D;d you see anybody pick him pp? A. Our 

car then stopped and three or four of them picked 
him up. .A

Q- Where did they put him? A. They took him 
over across the track on to Hollingshead’s Mills.

C R O S S -E X A M IN A T IO N .

A. On the rear

Page 39.
Q* Where were you on the car? 

platform.

Q- Do you remember where Egan  was before he
go o ? A. I think he came from the inside of the 
car.

• The car was slowing up, was it? A . Slacken- 
,ng up. -

Q. And he jumped off? A. H e stepped off, he 
ddnt have to jump.

Q How far do you suppose the car went after he 40
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stepped off, before it came to a stop? A. Well, I 
think the conductor then rang the bell for him to go 
ahead; it stopped when the accident happened, then 
he pulled the bell.

Q. How far had the car gone when he went to go 
across the tracks, ^lopld you say? A. Four or five 
feet or somethipg like that.

Q. Did you notice how he was looking at all? A.
I0 Well, I didn’t pay no attention to it, I saw him get 

off the car. IOi' ' ’ ' ' ^
Q. He seemed in a hurry, did he not? A. I d.dn’t 

pay no attention..
, Q. rDid ypu hear the cither car coming? A. I 
think l  did, yeft. -

Q. You heard it coming, but you don’t remember 
any bell? , A* Y es, I heard it coming.

Q. You were on the rear platfgrm ? A. The rear 
platform. ' y ' //

20 Q. Is it a straight track there? A . Yes.
Q. Do you know what part of the car struck this 

man, could ypu say that? A. No, I couldn’t say.
Q. Whether it was the front or the side of the car 

you can’t say? ¡A. I can’t say.
Q. A fter he was struck he lay between the tracks? 

A. Just about in the middle of the track.
Q. He wasn’t there on the other side, toward Mr. 

Williams, the colored man? A . I didn’t see Mr. 
Williams.

30 Q. Mr. Williams was at the saloon there, was he? 
A. No, he was not that I saw.

Q: Could you say how fast the other ear was com-
ing? A. No, I couldn’t say it was in front of us.

Q. It stopped very suddenly down there, didnt 
it? A. I should say it was about fifteen feet we were 
apart when the two cars stopped.

Q. When it stopped was it at about at the corner 
then— the car coming toward Jersey  City? A.
was about at the saloon corner. .

Q. That was the proper place for it to stop.
40.lt always crosses there, certainly.
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Q. Do you remember particularly what kind of a 
day it was? A. It was a clear day overhead, but it 
was blustery.

Q. Did you notice whether this man Egan  looked 
when he crossed the track ; can you tell us anything 
about that? A. I didn’t pay any attention.

to

It thus appears from the testimony of the plaintiff 
that he left the car in safety, walked behind the car, 
and was struck by a car coming in the other direc-
tion. The only eye witness to the accident on the 
part of the plaintiff is the colored man Williams, who 
claims to have been at a saloon a short distance 
away. He was not seen by any of the other wit-
nesses they testified they did not see him around 
there. His .testimony should be taken with a great 
deal of caution. But even in view of the testimony 
of this witness, there is not, in the plaintiff’s case, 
any evidence showing negligence on the part of the 
defendant. The plaintiff states that he looked for a 
car coming in the opposite direction, before he at-
tempted to cross, and that his view was obstructed 
y the car he had left, yet when he alighted from the 

car and going behind it, there was nothing to ob- 
struct his view, and had he looked he must have ob- 
erved the car coming. Others saw it, and he could 

nave seen it had he looked.
Another important feature is that at this 

there
at this point

in 18 an *nchne, and the wheels of a car com- 
& up the hill make a loud noise as they grind upon

he jFaCk’ an<̂  *he hum of the machinery can be 
sist ti.a ?̂n^. (̂ s*:ance' and although the plaintiff in- 
Had h^i'16 ^Stene< ’̂ he insists that he heard nothing, 
car T h 1̂ 6116^’ must have heard the oncoming 
oreH hC f her witnesses heard i t ; Williams, the col- 
plaintiff” ^ / ^  and was hirther away than the 
platfo ' n£ ste*n heard it, and he was on the rear 
most °  the CEr Plaintiff had alighted from, and 
Nash is ^ °rtant of ail> the witness Nash heard it. 

a most deaf, and was almosc deaf at the time

30

to
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of the accident. His testimony shows that although 
spoken to in a loud voice in the quiet of the court 
room, he could hardly understand, and frequently his 
answers were made without reference to the question 
addressed to him. Y et, notwithstanding his cjeaf- 
ness, and the fact that he was about one hundred and 
seventy feet further away than the plaintiff, he heard 
the car coming, and so testifies (page 37). It thusap- 

lopears from the testimony of the plaintiff’s own wit-
nesses that he (plaintiff), had he looked and listened, 
must have known the car was coming, and that if he 
did not know the car was coming, then he neither 
looked nor listened. In fact, the testimony of the 
plaintiff shows that he neither looked nor listened, 
but walked directly into the car, without regard for" 
his safety. This was plainly contributory negligence. 
The great weight of authority is to the effect that 
it is negligence per se to endeavor to cross street 

. to railway tracks without looking or listening for the 
approach of cars.

“ But in regard to street railroads, -and es-
pecially those whose cars are propelled at a 
considerable rate of speed, by underground 
cables or overhead electric wires, the general 
disposition of the Courts now is to apply 
rule which is applied in respect to steam rail 
ways, and to hold that the failure of the trav 

3°  eller, unless excused by special circumstances,
to use his faculties by looking and listening 
for the approach of cars, before he attemp s 
to cross a street railway, is negligence per 
such as will, if the evidence be undispat > 
authorize the Court to direct a non-suit or 
give a peremptory instruction to the jury 
find for the defendant.’ ’

Thompson on Negligence, (2nd Edition > 

40 Vol. 2, par. 1438.
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V qI. I St. Ry. Reports, p. 670, note (b) and 
cases íited.

This is the rule in U. S. Courts, Michigan, Color-
ado, Missouri, Pennsylvania, California, Massachu-
setts, New York, Louisiana, Ohio, Minnesota, Wis-
consin and other States.

The weight of authority is also to the effect that 
it is contributory negligence as a matter of law to 
attempt to cross a street railway track behind a car *° 
which has just passed, without looking to see whether 
a car is approaching on the further track.

Thompson on Negligence, 2nd Ed., Vol. 2, 
par. 1461.

Blaney v. El. Traction Co., 184 Pa. State,
524-

'[
39  Atl. Rep., 294.

to

Thorsell v. Chicago City R. Co., 82 111.
APPv 375- '

v* Detroit, &c., St. R. Co., 
(Mich.) 79 Northwestern Rep., 631.

It is contributory negligence as a matter 
of law * * * to pass hurriedly around
the rear end of an electric car, from which the 
person has just alighted, without looking or 
listening to find out whether a car is ap- 3°  
proaching on the other track.”

Thompson on Negligence, 2nd Ed., Vol. 2, 
par.. 1461.

Smith v. City &c. R. Co., 29 Ore. 539.
Baltimore Trac..Co. v. Helms, 84 Md. 31?.
36  Atl. Rep. 1 19 .

App0* " 8 V- Citizens St- Co., 2 i Ind.
40
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Kan. City R. Co. v. Gallagher, 7.5 Pac. 469. 
' v

Metropolitan St. Ry. Co. v. Ryan, 77 Pac.
267.

Indianapolis St. Ry. Co. v. Tenner, 67 N.
E. 1044.

D oty v. Citizens’ St. Ry. Co., 88 N. W. 
10 1050.

Landigram  v. Brooklyn Heights R., Co.,
48 N. Y . Supp, 454.

Giradina v. St. L . &  M. R y. Co., 185 Mo. 

330-

The Courts of this State have held that it is a per-
son’s duty when about to cross a street to use his 
power of observation (and hearing) to discover ap- 

2C>proaching vehicles and a reasonable judgment when 
and how to cross.

Newark Pass. Ry. Co. v. Block, 26 Vr. 6oy

Sheets v. Connolly R . R . Co., 25 Vr. S1^

North Hudson R. Co. v. Flanagan, 28 Vr.
696.

Brady v. Con. Trac. Co., 35 V r. 375- 
50 and many other cases.

In this instance the evidence plainly discloses that 
had the plaintiff oerformed th s duty in the least de 
gree, he would have known the car was coming, an 
have avoided the accident. * .

It must be assumed that the car was run at law a 
speed, because there is not one word of testimony 0 
indicate excessive speed of“ the c a r ; the only tes1 
mony on the plaintiff’s side as to speed is that of t e 
colored man Williams, who says the car was goi11» 

4c so fast he would not take a chance to jump on.
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This certainly is no proof of excessive speed. The 
ordinary man would not take a chance to jump on a 
moving trolley car, going at even three or four 
miles an hour, and therefore, unless there be proof 
of excessive speed, it must be assumed that the car 
was going at a lawful rate of speed. This is borne 
out by the fact that the car was stopped (at the 
greatest distance as testified to by Williams) within ' 
half a car length, while all the other winesses agree xo 
that when the plaintiff was picked up after the acci-
dent, he lay between the cars. That the car was 
stopped in such a short distance conclusively proves 
that it was under perfect control, and was being 
slowly driven. The only reason given by the plain-
tiff for not observing the approaching car was that 
the other car obstructed my view.”  The plaintiff 

was aware that cars might pass at that point. He 
knew that there were double tracks in the street, 
and that after stepping from behind the standing car, 20 
he would be upon the other track, and in the path 
°f an approaching car on that track. H aving this 
knowledge he neglected to take ordinary precau-
tions, and look for the approaching car, because “ the 
other car obstructed his view.” W as it not his duty 
to delay going ur on the track until he had taken 
precautions to discover if another car was approach- 

and if his view was tem porarily obstructed, to 
ait until that obstruction was removed, or to look

und the obstruction and ascertain if anything was 30 
aPproaching? ‘ , v- ** '

he Court of Errors in Newark Passenger Ry. Co.
v-Block above, states:

In crossing the roadway a foot passenger 
must use his power of observation to discover 
,approaching vehicles, and a like judgment 
w en and how to cross without collision. In 

e atter case, doubtless the degree of care re- 
ed exceeds that required in the form er 40
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case, not because the right o f the foot pas-
senger and the right of a driver of a vehicle 
differ, but because of the circumstances. The 
vehicle usually travels at a greater speed ; it 
cannot be so quickly stopped or diverted 
from its course ; a street car cannot deviate 
from its track, while a passenger on foot may 
quickly stop, turn aside or even retrace his 

IO steps.”

“ SO IT  M A Y  B E  A L S O  G EN ERA LLY 
S A ID  T H A T  I F  O B S T A C L E S  TEMPOR-
A R I L Y  IN T E R V E N E  TO  P R E V E N T  OB-
S E R V A T IO N  R E A S O N A B L E  PRUD-
E N C E  W O U L D  D IC T A T E  D E L A Y  UN-
T I L  S U C H  O B S E R V A T IO N  A S IS RE-
Q U IS IT E  H A S  B E E N  M A D E .”

Newark Pass. Ry. Co. v. Block, 26 Vr. 612.
30

This rule has been applied to both steam rail-
roads and street railroads in this State.

30

40

“ If the vision or hearing of such a person 
is limited by permanent obstructions or dis-
turbances he should for that reason be cau-
tious ; if his vision or hearing is limited by 
transient obstructions or disturbances, under 
circumstances which »oblige him to rely on 
the sense thus limited, he should wait unl-
it has again become efficient to warn him 0 
peril. One sense, if well used, may g*ve 
warning enough. To go on a railroad cros 
ing in the way of a train which can neither 
be seen nor heard, but which would e 
either visible or audible except for som 
temporary hindrance to  sight or hearing, 
to be negligent.”

“ The governing rule was thus declare 
this Court (Errors and Appeals) in

by
Newark
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Passenger Ry. Co. v. Block 26 V r.,605-612, 
in language immediately referring to impedi-
ments to sight, but equally applicable to im-
pediments to hearing: It may be generally 
said that if obstacles temporarily intervene 
to prevent observation, reasonable prudence 
would dictate delay until such observation as 
is requisite has been made.’ ’’

10
Central R. R. Co. v. Smalley,’ 32 Vr. 280.

“ He was driving an ice wagon, with scales, 
ice tongs and other utensils, along a maca-
damized roa'dway, with his horses on a jog 
trot, causing considerable noise, which might 
interfere with his hearing the usual signals. 
His wagon was a covered one, with curtains 
down and a slanting hood over the front, 
with a glass in the curtain on either side. 
Under such circumstances the duty of the 
traveller on the highway does not stop with 
looking and listening, but he must exercise 
care to select a position from which an ef-
fective observation can be made, and 'he 
must also exercise care to make the act look-
ing and listening reasonably effective.”

Conkling v. Erie R. R. Co., 34 Vr., 338- 
342* Citing Newark Pass. Ry. Co. v. Block 
above. 30

So too it is entirely settled that if his 
ability to see or to hear an approaching train 
is temporarily diminished or destroyed by ob-
structions or disturbances which are transi- 
ent m their nature, reasonable prudence re-
quires him to wait until such obstructions or 
disturbances have disappeared and his senses 
have again become efficient to warn him of 
danger before attempting the crossing. 40
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Swanson Admr. v. Central R . R ., 34 Vr., 
605-607.

K eyley v. Central R. R., 3 5 'V r., 357« 

Burke v. Central R . R. Co., 35 Vr. .578.

Citing the Block case.

M cGrath v. North, Jersey St. Ry. Co., 37 
V r. 3 12 .

As to other States see

Buzby v. Philadelphia Trac. Co., 17 Atl. 
Rep. 895.

M cCarthy v. Detroit Citizens’ St. Ry. Co., 
79 Northwestern 631 .

Chrisman v. East H arrisburg City Pass. 
Ry. Co., 24 Atlantic Rep. 596.

Doherty v. Detroit Citizens’ St. Ry. Co., 
76 Northwestern 3 7 7 .

Garect v. Peoples Ry. Co., (1906) 64 At. 
(302) 256.

While it may be true that, under some circum-
stances, a traveller is not bound by the same strict 
rules to “ ST O P , look and listen”  while crossing a 

3ostreet railway track, as he is while crossing a steam 
railroad, it is also true that the traveler is bound to 
use all his faculties (sight and hearing included) as 
to how and when to cro ss; A N D  I F  H IS  ^ B ^ E  
V A T IO N  IS  T E M P O R A R IL Y  O BSTRU CTED  
H E  M U ST  W A IT  U N T IL  S U C H  O BST R U C -
T IO N  IS  R E M O V E D . (See Block and other cases 

cited above).

Obstructions as applied in the rule embraces 0 
• structions to hearing as well as obstructions 

4c sight..
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•Applying, therefore, the rule, it is plainly evident 
that the plaintiff was guilty of contributory - negli-
gence in this case. Had he looked he must have 
seen. There was nothing . to prevent hirn seeing 
the approaching car when he alighted and before 
passing to the rear of. the standing car. The ap-
proaching car . was in sight .(see testimony of Wil-
liams, page 32). The plaintiff’s statement therefore 
that he did not see is evidence that he did not look. 10

Again, under the rules he should have waited un-
til the car which obstructed his view proceeded and 
left unobstructed view of the tracks. (See . Block 
and other cases above cited).

Further, although the plaintiff says he heard no 
signal, the presumption must be that he paid no at-
tention to his surroundings but hurried across in an 
inattentive manner. He was bound to use his 2© 
faculty . of hearing. (See C. R. R. v. Smalley 
above). That he did not do so is appar- 
ent- The testimony of his own witnesses shows 
that the car .was coming up a hill and;, could 
be heard at a greater d'stance than that be-
tween the plaintiff and the car, A N D  W AS H E A R D  . 
BY A MAN WHO W AS A LM O ST  D E A F  AN D  
WHO WAS N E A R L Y  TW O H U N D R E D  F E E T  
FURTHER AW AY TH A N  T H E  P L A IN T IF F , 
and was heard by all of the plaintiffs witnesses. 30

f the noise of the car upon which he had been 
riding, and had just alighted from, obstructed his 
eanng, he was bound in law to wait until such ob- 

s ruction was removed, or to delay crossing until 
SUch time as he could hear.

Merkel v. Erie R. R. Co., 20 Vr. 473.

West Jersey Railroad Co. v. Ewan, 26 Vr.
574- 40
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Newark Pass. Ry. Co. v. Bfock, 26 Vr. 612.

Central R . R. Co. v. Smalley, 32 Vr. 279.

Citing Newark Pass. Ry. Co. v. Block 
above.

Conkling v. Erie  R. R. Co., 34 Vr. 338- 
342. *

10
Citing Newark Pass. Ry. Co. v. Block 

above.

Swanson Adm. v. C. R. R. Co., 34 Vr. 
605-607.

K eyley v. Central R. R. Co., 35 Vr. 357.

Although the plaintiff alleges he looked and list-
ened but did not see or hear the car coming the evi- 

todence of his own witnesses establishes the fact that 
the car was in plain sight, and could be easily heard. 
This being so it will be presumed that the plaintiff 
neither looked nor listened.

It is a well established rule that if the car was 
within sight and could have been seen by the pl̂ in' 
tiff had he looked, or could have been heard by him 
had he listened, the law will presume that he 
neither looked nor listened, or else, that having per' 

30ceived it coming, he thrust himself in front of it and 
took his chance of getting across ahead of it.

This brings us to  the question whether the 
law will tolerate the absurdity or fraud of a - 
lowing the traveller to prove that he lo°ke 
but did not see the tra in ; where the vte\\ 

unobstructed, and where, if he had 1°°
The law will tol- 

ition of

was
ed, he must have seen it. 
erate no such nonsense. If the posi

each-the traveller, with respect to the appr 
ing train, was such that he must have seen40
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it if he had looked, or heard it if he had 
listened, the law will conclusively presume 
that he neither looked nor listened, or else, 
that, having preceived it coming, he thrust 
himself in front of it and look his chances of 
getting across ahead of it. ”

Thompson on Negligence (2nd Ed.) Vol. 
2 par. 1655 and cases cited.

This rule has been applied in New Jersey  
in t ic  case of Right* r v. P. R. R. 13  V r. 
180 at 187.

Brady v. Consolidated Trac. Co., 35 N. J .
L - 375*

The Court allowed the case to go to the jury 
along the lines of the Scott case.’* The case men-

tioned by the Court is that of Scott vs. Consolidat-
ed Traction Company, 29 Vr. 682 This was a case a°  
where a boy of about seven and a half years of age 
was walking across the street and endeavored to 
cross behind a standing car of defendant, and as 
he stepped from behind the 
struck by a car .coming 
rection at a rapid speed, 
that no bell or gong was 
Preaching car, and that no 
and that

was
di-

was
ap-

standing car he 
in an opposite 
The testimony 

sounded by the 
one heard the same, 

the car approached without noise or 
sound of any kind, and that no one heard it ap-
proach or was aware of its coming, that the car was 

eyond control of the motonnan and that the boy 
VUs carried thirty or forty feet before the car 

opped. The Court was requested to charge “ if 
e plaintiffs intestate entered upon the scuth- 
Un<̂  *rack without first looking for an approach-

reh i^ ’ the plaintiff cannot recover.”  The Court 
û ed to so charge, and error was assigned upon 

such refusal Tt, p  „ ^  . . .dh *ne Court of Errors in considering
Case sa-d (By Just.ce H endrickson):

30

40
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‘ “ I t hi n k i n vi e w of di e a u t h o riti e s n a m e d 

*  a n d C O N S I D E R I N G  T H E   E X T R E M E 

Y O U T H  O F T H E  P L A I N T I F F ’ S I N T E - 

i  . S T A T E, t h a t t h e t ri al j u d g e c o ul d n ot h a v e 

c p r o p e rl y . c h a r g e d t hi s, r e q u e st, a n d t h u s h ol d 

T H A T  U N D E R . T H E  C I R C U M S T A N C E S 

O F T H I S  C A S E  t h e f ail u r e of pl ai n tiff s i n-

t e s t a t e t o l o o k f o r a n a p p r o a c hi n g c a r b ef or e 

i q   e n t e ri n g u p o n t h e s o u t h b o u n d t r a c k w o ul d

-  b e n e gli g e n c e p e r s e t h at' s h o ul d b a r a r e-

c o v e r y.’’

■ ' ; T h e C o u r t t h u s s e n d s t h e c a s e t o t h e j u r y i n vi e w 

“ of t h e ci r c u m st a n c e s of t hi s c a s e (t h e a b s e n c e of 

e n oi s e, t h e c a r b ei n g b e y o n d c o n t r ol, & c. ) a n d of t he 

e x t r e m e y o u t h of t h e pl ai ntiff s, i n t e s t a t e ” — s e v e n a n d 

a h alf y e a r s.., H a d t h e pl ai n tiff b e e n a n a d ult, we 

t hi n k t h e C o u rt w o ul d h a v e h el d diff e r e n tl y.

I t m u st b e al s o r e m e m b e r e d t h a t t h e pl a c e of t he 

. a c ci d e n t i n t h e S c o t t c a s e w a s a b u s y c o r n e r, t he 

i n t e r- s e cti o n of t w o i m p o r t a n t s t r e e t s, w h e r e p e o pl e 

b ot h a d ult s a n d c hil d r e n w e r e li a bl e t o p a s s at a n y 

m o m e nt, a n d t h e r e w a s r e a s o n f o r t h e e x e r ci s e o 

g r e a t c a u ti o n i n p a s si n g sl o wl y m o vi n g o r st a n di n g 

c a r s, w hil e t h e pl a c e of t h e a c ci d e n t i n t hi s c as e was

o n t h e P a t e r s o n Pl a n k R o a d — o u t i n t h e c o u ntr y 

w h e r e t h e r e w e r e n o e s t a bli s h e d s t r e e t li n e s, a n d as 

o n e wit n e s s s ai d “ y o u c o ul d n’ t t ell w h e t h e r t h er e was 

a s t r e e t t h e r e u nl e s s s o m e b o d y t ol d y o u.

6 8).  T h e r e w a s n o s t r e e t c r o s si n g a t t h e p oi nt 

w h e r e pl ai n tiff c a m e i n t o c o n t a c t wit h t h e c ar, I ® 

p at h or, r o a d w a y w hi c h  t h e .. pl ai n t.fi h a s c al k 

H o m e s t e a d Pl a c e r a n i n t o t h e Pl a n k R o a d fr ofl  ̂

t h e N o r t h a n d n ot a c r o s s it, s o t h a t t h e r e w a s n o 

s t r e e t s c r o s si n g f r o m N o r t h t o S o u t h, w h er e t c 

m o t o r m a n of t h e c a r p o m i n g f r o m H a c k e n s a 

r e a c h e d t h e e a r g oi n g i n t h e o p p o sit e di r e c ti o n, a s 

i n t h e S c o t t c a s e t h e m o t o r m a n a d mitt e d h e di d n o 

h a v e hi s c a r u n d e r c o n t r ol.  I n t hi s c a s e, t h er e 

4 0 n o s u c h t e s ti m o n y.
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The evidence of the defendant will be found on 
pages 43 etc. The first witness was Gilbert Gold-
man, a passenger who testifies (page 43) that he is 
commercial traveller and on the day in question was 
on the car with Egan, and sat opposite hiim in the 
car. He then states:

Q. What happened, just tell us? A. To the best 
of my knowledge and belief, Mr. Egan  got up from 10 
the front of the car, and as he was going toward 
the back, the conductor pulled the bell for the car 
to slacken up. Mr. Egan, before the car stopped, 
jumped off the back of the car, and crossed in back 
of the car to the other track, the track going to-
ward Jersey City. It was a very windy and blustery 
day—in fact it was very difficult for anybody to 
walk without holding their hats down to prevent 
the dust from getting in their eyes, which Mr. Egan  
did also— I guess that is his name— I didn’t even .20 
know his name until I came to-day— which Mr. 
Egan did himself and directly opposite our car, al-
most, there was a car coming, going toward Jersey 
City and from the outlook of it Mr. Egan  must have 
gone right into the side of the car with his head 
down, (page 45).

Q. How did he hold *his hat on that day? A.
Vith his hand to his head, down this way, and he 

tned to prevent the dust from getting in his eyes.

Q. Bending forward? A . Bending forward.

On cross examination, he states (page 46) :

Q- How long after Egan got off was it he rang 
* e bell for the sudden stop? A . Immediately after 

ecause the two cars were close together.

Q. Did you see Egan get off? A . Y e s  sir.

Tp* Wind1 side of the car were you on? A . The 
6 f0ward Jersey City. H e got off that side I 

was sitting g@ing toward Paterson.
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Q. Had you been talking at all? A. No sir, I did 
not.

Q. Had you been reading a newspaper? A. I 
might have.

Q. Did you have a newspaper in your hand? A. I 
don’t remember.

Q. What time of day was it? A . Around n 
o ’clock, it was Friday.

10 Q. How do you remember distinctly it was windy? 
A. Because I remember the acc'dent exactly.

Q. Was it windy when you got on? A. It was 
windy, I came from Hoboken, I had seen some 
trade in Hoboken first, and ’had gotten on the car 
at Hoboken.“ (page 51).

Q. Well, sitting next to the door in this very long“ 
car on this blustery day, you saw Mr. Egan get off 
the back platform? A. Y es sir.

Q. He was on the seat opposite to which you 
»0 were sitting and you saw him around behind the 

dashboard the back dashboard? A. Yes sir.
Q. And you saw 'him hold his hat on? A. I saw 

him hold h:S hat on and bend his head down.
Q. What attracted you to Mr. Egan  doing that? 

A. I  don t know what attracted my attention to it, 
but I just happened to look out of the window, be-
ing a windy day, when he stepped back—

Q. What window did you look out of? A. I 
looked back of the car.

3°  Q- Then, looking straight back through the back 
of the car you saw this short man going around the 
back of this car? A . Y es sir.

Q. On this blustery day? A . Y es sir. Well we 
were a little bit away from Mr. Egan at the time 
when he went back of the car, don’t forget that.

Q. How far away from Mr. Egan  were you when 
you saw him? A . Well, I should judge about five
° r  s x̂  fect away from him, but the car had started
off.
v  Q. And hadn’t crossed the track at that time? A.

40 He d:d not when the other car came in back of him-
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Q. You saw him holding his hat on? A. Y es sir.
Q. And head down? A. Yes.
Q. And you don t remember any gong? A . I 

don’t remember hearing any.
Q. And have you no reason to give to the Court 

and Jury why you looked down the back of the car 
and saw what Mr. Egan  was doing? A . No particu-
lar reason. r  : ; J

Q- You think you had a newspaper that day? A . IO 
I would not say I did, or didn’t.

Q. Had you been reading on the car? A . I do 
not remember.

Q. As I understand it, you remained seated? A.
No, I think I went to the back platform to smoke 
a cigar, if I am not mistak en ***I got up just about 
the time Mr. Egan got up to get out of the car;
 ̂ lether it was a minute or so after I do not remem- 
eb but I was right behind him getting out on the 

back of the platform, to smoke a cigar. ao
Q- Then you followed Egan  out? A . I  followed 

‘gan out to the back platform to smoke a cigar.
Q. Why didn t you tell Mr. Edwards that? A. 

tie did not ask me.

sir^ ^ ° U ^  y ° U Sat °P P 0S*te Mr. Egan? A. Y es,

When did you go out on the back platform?
•Just as Mr. Egan was crossing the back-rafter 

be had hit the car.

lhe\ ?r Car struck him then you went in 30
fn aC, ' ^ es> sir> I went to the back of the car
10 smoke a cigar.

har^k ^ 6r been struck? A . Yes, after he
struck611 StrUCk* 1 dldn’t see him just when he was

do y o T iv  iy0U Were Seated at the fr0nt ° f  the car> 
a y  y n was crossing the back of the car?

• ie s, sir.

TV»
iesY “ Xt W’tness was M r- William Rintelman who

PaRe 54) that he was a passenger on the 40
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same car with plaintiff, and was standing on the 
rear platform thereof, and then states (page 54)*

Q. Do you remem ber'M r# Egan  getting off the 
car? A. I do.

Q. Had the car stopped when he got off? A. No 
sir.

Q. After he got off what did he do? A. He got 
down to the back of the car, pulled his hat down 
and went ahead.

Q. W hy did he put his hat down? A . I suppose 
because it was windy.

Q. What happened after that? A. I don’t know, 
after that.

Q. H e went out of your sight? A . Y es, sir.
Q. Did you see the other car? A . Y es, sir.
Q. W here was he lying after he was hit? A. 

Back of our car.
Q. Between the two tracks? A. Between the two ao ^  

tracks.
Q. How soon did your car stop after he was ly-

ing there? A. W ell,the conductor gave the motor- 
man a bell, and he went about twenty feet ahead to-
ward Homestead and stopped.

On cross examination he states (page 55)'

Q. Y ou  saw Mr. Egan  get off? A . I did.
’ ‘ Q. Y ou  heard the bell ring for the car to stop and

let him off? A. Yes. . f
Q. The car had about stopped? A. It d.dnt 

come to a stop at all.
Q. But very nearly stopped, did it? A. Pretty 

nearly, yes.
Q, W ere you facing the front of the car? A. n 

side of the car.
Q. Y ou  were looking straight ahead then? 

Yes, sir.
Q. Y ou  didn’t see Mr. Egan  going around back 

40of the car at all? A . I did.
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Q . Y o u w e r e l o o ki n g s t r ai g h t t h r o u g h t h e c a r ?

A. At t h e ti m e h e g o t off, I t u r n e d a r o u n d a n d l o o k -

e d at hi m, I j u s t t u r n e d a r o u n d li k e t h a t.

T h e n e xt wit n e s s w a s Ti m o t h y J. Fi el d, t h e c o n -

d u ct or of t h e c a r o n w hi c h E g a n w a s a p a s s e n g e r.

H e st at es ( p a g e 5 8).

Q. D o y o u k n o w M r. E g a n ? 1 A. I k n o w ^ii m I O 

y es,

Q. H e h a d b e e n a s t e a d y ri d e r wit h y o u ? A.

Y es, sir.

Q. D o y o u r e m e m b e r hi s g e t ti n g o ff t h e c a r ?  A.

Y es, sir. ■ ' -

Q. I n w h at c o n diti o n w a s t h e c a r w h e n h e g o t 

off? A. C o mi n g t o a‘ st o p.

Q. H e g o t off w h e n it w a s i n m o ti o n ? A. Y e s, 
sir.

Q. W h e r e w a s t h e c a r c o m i n g t o a s t o p ? A. 2 Ct 

Ri g ht n e ar t h at pl a ni n g mill t h e r e, H olli n g s h e a d’ s,

I t hi n k t h e n a m e is.

Q. I s t h er e a st r e e t t h e r e ? A. A  ki n d o f a p a t h 

tji er e, a l a n e o r s o m et hi n g.

Q. W h at di d h e d o aft e r h e g o t off t h e c a r ?  A. 

Well, h e w al k e d a r o u n d t h e b a c k of it t o g o i n t o t h e 
mill.

Q. W h at ki n d of a d a y w a s it ? A. If I r e m e m b e r 

r]g ht it w a s a ki n d of w i n d y; t h e wi n d w a s bl o wi n g a 
littl e.

3 °

Q- W h er e w e r e y o u a t t h e ti m e ? A. S t a n di n g o n 
t he r e ar pl atf or m.

Q- D. d y o u n oti c e t hi s g e n tl e m a n, M r. E g a n ?  A. 
Y e s, sir.

Q- W h at di d h e d o ? A. H e w e n t a r o u n d t h e b a c k 

0 .  c a r > a n d h e p ut hi s h e a d d o w n, a s if it w a s 

wi n d y, a n d s o a s n ot t o s t ri k e hi m i n t h e f a c e; t h e 

ust, Mr. Pfi n g st ei n d r a w e d m y a t t e n ti o n t o i t; I 

S a v e t h e m ot o r m a n t h r e e s h o r t b ell s.

O n c r o s s - e x a mi n a ti o n, h e s t a t e s ( p a g e 6 0 ): 4 0
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Q. Had the car almost stopped when he got off? 
A. Almost ; yes, sir.

Q. Some April showers or something, but not a 
very severe day? A. Well, it was blustery.

Q. Y ou  don’t mean to say you followed Mr. Egan 
on his travels to see how he got around? A. Yes;I 
watched him.

Q. Did you watch him go around the car? A. 
io Y es, sir.

Q. With your back to him? A. Not with my back 
to him.

Q. W hy did you watch him go around the car? A. 
Because I watch all passengers; because there might 
be another car coming.

Q. Did you hear this car coming? A. Yes.

Page 63:

Q. Did you hear the other car coming? A. Yes,
to • sir.

Q. What signal did it givfe? A . I heard it coming 
up the hill, it just left Homestead.

Q. What signal did it give? A . I could hear the 
machinery.

Q. Could you hear the bell? A . I do not remem­
ber about the bell.

Q. But you could hear the machinery? A. I could 
hear the car coming ; in fact, I saw the front of the 
vestibule of the other car coming up the hill when 

° I  was going down.

The next witness was Edward Smith, the 
motorman of the car going toward Jersey 
City, who testifies (page 63):

Q. A s you were going towards Homestead Place< 
did you see the other car? ~A. Yes, sir.

Q. Did the other car stop at all? A. It d-dn* 
come to a full stop; no, sir.

Q. Did it slow up? A. Not more than they usual 
40 ly do on account of nearing the stop there.
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Q. What did you see after the car slowed up at 
that point,— did you see any man coming' from be-
hind it? oA. After the car had passed, I saw a man; 
yes, sin

Q. How far was he in the rear of the car, should 
you say ? A. About six or eight feet, I should say.

Q. Were you giving any signal before—  A. I was 
ringing the bell.

Q. Where were you ringing the bell ? A. Direct- j 0 
ly as I came to the car.

Q. Were you ringing it the full length of the car?
A. Yes, si .̂

Q. You saw this man about six or eight feet back 
of the car; how was he moving,— toward the car or 
how? A. He was walking a little diagonally toward 
the railroad; that is north, isn’t it?

Q- Yes, how was he walking? A. With his head 
turned down.

Q- Did you notice anything about his hat? A . H i s t0 
hat was pulled right down.

Q* What kind of a day ? A. A  very blustery d a y ; 
the wind was blowing.

Q- Did you see him in front of the car, or where?
• No, sir; the first I saw him was the other side of 
e vestibule; I had the door open.
Q’ the front of the car strike this man? A. 

jNo, sir.

A you bnd out that he had been hurt?
• e I  I saw him coming with his head turned to 

n toward the car; that is the side of the car to
e vestibule; he didn’t pay any attention to me, and 
on t know whether he heard me or not; I  had the

on a I3" 6 ° n Car’ and  ̂ electric brake
, and the emergency; I stopped the car, I should

0  Wl-T* a^ °Û  length o f the car.
your ca ?ere.Was t*ds man struck, if he was struck by 
side must have been struck in the left

O n CauSG 1 Was in a different position from him. 
he started.1S ^  Slde? A ‘ If he continued to go as

40
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Q. How far from the front of your car was he 
struck? A. W ell, I should say, to my best judgment, 
between the vestibule of the car and thq center of 
the c a r ; I couldn’t say exactly to a few inches.

Q. Are you sure the fender didn’t strike him— 
only the front of the car? A . No, I saw him from 
the side door— he was not near enough to get hit 
then.

10 Q- When you stopped the car where did you find 
him lying? A. Right near the vestibule— between 
the tracks, he was lying facing the* Susquehanna 
tracks.

Q. From  the way he was coming toward the car, 
it would have struck his left side, is that it? A. If 
he had continued to go in the direction he was going.

Q. That was the natural thing? A . Y es, that was 
the natural thing.

On cross-examination, he states (page 65):

Q. Y ou  saw this man coming, you say? A. Yes, 
sir.

Q. Y ou  did n.ot ring any bell? A . Yes, sir.
Q. H ow was it he didn’t hear? A . It was very 

blustery, the wind was blowing hard.
Q. W hat kind of a day was it? A . Rather cloudy.
Q. What time of day was it? A . About n o  clock.
Q. Had it rained that day?. A . Not that I know 

of. - y   ̂ _
^ Q. Did it rain that day? A . I couldn’t tell you, it 

was kind of stormy.
Q. That street is paved? A . Y es, Belgian blocks.
Q. Is it kept pretty clean? A . W ell, it is dirty, aS 

a general rule; the street is; ordinarily there is con 
siderable dirt there; directly after a rain it is clean.

Q. Y ou  saw this man six or eight feet ahead 0 
you? A. Not ahead of m e; on the other track.

Q. W here was he when you first saw him? A. n 
the middle of the other track. .

y 1 U p  r
Q. And making for across the street, wasn 1 

40 A. Y es, sir.
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Q. Then he was six or eight feet away from you? 
A. When I first saw him he was in the middle of the 
track, about six or eight feet from the other car.

Q. That would be how far away from you? A. 
Why, it is about four feet, isn’t it, between the 
tracks—perhaps six feet.

By the CO U RT:

Q. When you say the middle of the track, do you 10 
mean the middle of the north bound track or be-
tween the two tracks? A . R ight on the north bound 
track.

Q. The one you were not on ? A . The one I was 
not on; between the rails of that track.

By Mr. M IN TU RN ':

Q. How near was he to you then? A . When I 
saw him—about six feet. m

Q. And coming directly across, in front of that car, 
was he? A. Not directly; no, s ir ; he was going diag- 
onally across.

Q- You saw his car stop? A. Y es, at Homestead. 
Q- You saw the car stop at Homestead Place? A. 

No that is, he didn’t stop.
Q- The conductor says it slowed up to stop? A. 

lt mi?ht have slowed up, but I didn’t see it.
Q- Did you hear the conductor give the bell on 

1 at car to stop? A. No, sir.
Q- You didn’t hear that? A . No, sir.
Q- Did you hear two bells given to go ahead? A. 

No, sir.

20

30

Q- Didn’t hear that ? A . No.
Q- Your eyes were right ahead of you all the time,

Wê ent ^ey? A. Not all the time.
for? * ^  were you looking over behind this car

‘  ̂ was watching the car; you always have to 
watch a car—

0  W ?  Were y° U coming’ fuiI sPeed? A. No, sir. 
. ' h y  were you watching this car? A. To see
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whether anybody was coming around or getting off; 
I couldn’t tell.

Q. Y ou  saw this party? A. A fter the car passed.
Q. S ix  or eight feet? A . Y es, sir.
Q. W as your car under ccntrol then? A. Yes, sir.
Q. Did you put on the brakes promptly? A. Just 

as soon as I saw him walking across the track.
Q. Y ou  saw he was walking right in front of you? 

i0 A. He was going in front of the track, but not in 
front of me.

Q. He was going in that direction, across the 
track? A. Yes, sir.

Q. Y ou  knew he was going to cross the track? A. 
I didn’t know.

Q. W asn’t there some indication from his move-
ments that he was going to cross? A. Yes, sir.

Q. W hy didn’t you put the brakes on; you say he 
was going to cross the track, facing in that direction? 

*oA. He w^s not going that w a y ; he was going diagon-
ally across the street, toward the back of the car.

Q. Did you know Mr. Egan  at all? A. No, sir.
Q. Never saw him? A . I might have seen him. 

but not to remember him.
Q. Y ou  knew this crossing; there was a street 

there, Homestead Place? A. I don’t know whether 
it was a street. .

Q. There was a fire house on it? A. Yes, sir.
Q. And it was a street, wasn’t it? A. I dont 

3oknow whether it is called a street.
Q. Is was a passageway? A . There is a driveway 

down to that lumber yard.
Q. There is a passageway for people to go down 

this thoroughfare, in front of this fire house? 
There is no fence there; you can go in most any 
rection.

B y Mr. E D W A R D S :

Q. It is out in the country? A. Yes, you couldn t 
tell whether there was a street there unless some 

4obody told you.
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By Mr. M IN T U R N  :

Q. Isn’t there a curbstone there, at the corner 
crossing? A. Not that I  know o f; I never took no-
tice of that.

Q. What led you to believe Mr. Egan  was going 
to cross the track ? A . Because he was going to-
ward the car— the back of the car. -

Q. When did you make up your mind that he was IO 
going to cross the track? A . When I saw him from 
the side vestibule.

Q. For the first time? A . Y es, sir.
Q. D.d you slow up then? A . Directly as we 

crossed the track.
Q. When you say you'm ade up your mind that he 

was going to cross that track, did you slow up? A. 
Yes, sir .

Q- Put on the brakes? A . Yes, sir.
Q. And you say the car went a full length from ao 

where this car struck? A. I didn’t say so.
Q> Your conductor says so? A . That was not my 

conductor.

Q* The conductor of the other car said so, and he 
p!c ed him up; how was it if your car was under full 
rake, as you say, it went a full length beyond where 

t is man was struck? A . I put the brake on when J 
saw him going by the vestibule.

Q. I want to know, if you put the automatic brake
on and all these other patent brakes you speak of, 30

°w this car went a full length before it struck the 
man?

Mr. E D W A R D S : H e said it didn’t.

tor"  ̂ am ta^ n^ *he testimony of your own conduc- 
A Th ot^er car> who said he picked the man up?

was n°t  my conductor; that conductor got 
otf the other car.

k, 1 P̂ ched the man up right at the rear vesti-
bule of y o u r  c a r - 40
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Mr. E D W A R D S : That is what this man 
says.

Q. Y ou  had your car under full control? A. Yes. 
Q. How did it go a half length, if it stopped before 

it came to the place the man was struck? A. I put 
the brakes on directly I saw the man at the side of 
the vestibule.

I0 Q. Then you had gone by the man ? A . I had gone 
by the man.

Q. And then you put your brakes on—  A. Be-
cause I saw his head coming at the side of the car, 
and I didn’t know whether he was going to walk at 
the side of the car, or where he was going.

Q. That is the only reason you put your brakes on? 
A. That is the only reason I put my brakes on.

B y Mr. E D W A R D S :
30

Q. He never was on the track in front of your car, 
was he? A: No, sir.

By Mr. M fN T U R N :

Q. D o'you know what hit him? A. No, sir.
Q. You know he was hit? A . I suppose he was hit, 

because he laid there in the street.
Q. He laid there looking dead, didn’t he? A. He 

jo  was unconscious, I should say.
Q. Y ou  don’t know what hit him? A . I don’t know 

what hit him.

B y Mr. E D W A R D S :

Q. Whether the side of the car or the rear? A. 
don’t know.

Q. But you know it wasn’t the front? A. No.
Q. Or the edge of the vestibule? A. No, sir, it 

was not.
40 Q- Or the end of the fender? A. No.
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T h e i n e x t wit n e s s of t h e a c ci d e n t w a s W il -

li a m S t e n g o w i t c h / w h o w a s t h e c o n d u c t o r o f 

t h e c a r g oi n g t o w a r d J e r s e y i C t y;  H e t e s ti -

fi es ( p a g e 7 9 ):

Q. Di d y o u s e e t hi s m a n, E g a n ? A. W e st a r t e d off 

M a y 1, 1 9 0 3; st a rt e d a b o u t t e n mi n u t e s - p ast el e v e n 

at H o m e st e a d ; t h a t i s t h e r e g ul a r s t a r t; I s t a r t e d c ol-

l e cti n g, f ar e s at t h e hi n d e n d; I  h e a r d b o t h m ot o r- m e n I Q 

ri n g b ell s; I s a w a m a n w al k r o u n d t h e c a r; it . w a s a 

wi n d y. d a y; < h e h el d hi s h at d o w n li k e t h a t ( s h o w s ); 

he. di d n’t c r o s s t h e t r a c k, b u t w al k e d t o t h e si d e of 

my c ar h ol di n g hi s h e a d d o w n; a wi n d y d a y;, t o. t h e 

hi n d p a,rt of o u r c a r; h e f ell d o w n b e t w e e n t h e t w o 

tr a c ks. .

Q. W hi c h of hi s si d e s di d t h e c a r s t ri k e ? % A. Hi s. ■ 

l eft si d e.

Q. A b o ut w h e r e o n t h e c a r d o y o u t hi n k h ei St r u c k ?

A. Ri g ht b y t h e d o o r, a littl e w a y s f r o m t h e f r o n t 

d o or . a littl e f r o nt.

Q. W h er e di d hi s b o d y s e e m t o s t ri k e t h e c a r ?  A.

At his. s h o ul d er.

Q. H o w f a r di d t h e c a r g o b e y o n d hi m ? A. I g u e s s 

a b o ut t e n f e et a n d t h e c a r st o p p e d ; h e w a s l yi n g b e -

t w e e n t h e t w o t r a c k s; hi s h e a d w a s t o w a r d H o m e -

st e a d ; h e w a s l yi n g o n hi s ri g h t si d e.

Q- Di d t h e c a r s t o p ? A. Y e s; b o t h c a r s st o p p e d:;

C R O S S - E X A M I N A T I O N b y M r. M i n t u r n ( p a g e 
8 0): 3 0

Q- Di d y o u h e a r m o r e t h a n o n e b ell ? A. I di d. .

Q- W h at b ell di d y o u h e a r ? A. I h e a r d t h e b ell o n 

b ot h c a r s; t h e m o t o r m a n’ s b ell, n o t t h e c o n d u c t o r’ s' 

b ell; I p ull e d t h e b ell t o st o p w h e n I s a w t h e m a n 
cr° s s t h e tr a c k.

Q- W h e n di d y o u fi r st s e e t h e m a n ? A. W h e n h e 

g ot off t h e ot h e r c a r a n d w al k e d a r o u n d.

Q. W h er e w a s h e w h e n y o u fi r st s a w hi m ? A. H e 

was b e hi n d t h e c a r c r o s si n g t h e t r a c k, h ol di n g hi s 
b at d o w n. 4 Qv
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Q. Which way was the wind blowing? A. To the 
southeast, toward New Y ork .

Q. W as it a very windy day? A. Quite windy and 
dusty.

Q. Do 'you remember the day of the month? A. 
It was M ay ist.

Q. The car was coming up the hill, the man was 
coming round the back of the car, you were collect- 

I0 ing fares from this side and that side, and you say 
that while you were collecting fares in' that way you 
saw this man over on the track behind the car on a 
windy day coming along in your direction, is that so? 
A. Yes.

Q. And Egan was behind the car when you first 
saw him? A . Y es, he jumped off the car and came 
down, at the same time I heard the bell, and I looked 
to see what was on the road.

Q. Y ou  didn’t see Egan  until you heard the bell? 
20 A. No. ,

Q. How many times did you hear that bell ring? 
A. About six or seven times.

Q. S ix  or seven times you heard your motorman 

ring that bell? A . Yes.
Q. What time of day was it? A. About ten min' 

utes past eleven.
Q. Did you hear the motorman of the other car 

ring the bell? A . Yes.
Q. How many times did he ring it? A.^About the 

30 same.
Q. What did he ring the bell for? A. In case any 

body got off my car he should look out.
Q. They were all ringing at the same time?

Yes. . ?
Q. It made a tremendous noise? A. Made a noise.
Q. So it could be heard some distance? A. Yes.
Q . Where did this man fall? A . He fell between 

the two tracks.
Q. Did you see him strike the car? A. I did.
Q. What part of the car did he strike? A. J ust â 

40 little ways from the hind door, that door was close
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he struck the drip board; the moulding of the car 
struck him. **

Q. He had his hat on going along toward Hom e-
stead ?v A. Yes, he was going this way (showing), 
holding his head down.

Q. The car was going down this way? A . The car 
was going to his face, and he was coming with his 
back to the car.

Q. Which way was he going? A . H e was going io 
like this. **

Q. He was going with his right hand up? A . No, 
with his left hand up.

Q. Then he must have had his back to the car? A.
He was going this way (shows).

Q. How far had the car that he got off got away 
when your car struck him ? A . About half a block.

It thus appears by the testimony^of the witnesses 
of the defendant that the plaintiff left the car of the 
defendant before it had stopped ; that he pulled his 
hat down over his eyes, bent forward and walked im-
mediately in back of the car and was struck by the 
other car. It also appears that they, as well as the 
witnesses of the plaintiff, heard the other car as it 
came up the hill. The motorman testifies expressly 
that he rang his bell and that the car was under per- 
ect control; his conductor swears he heard the mo- 

torman’s gong, and that he rang his bell also. The 
only witness on the part of the plaintiff to the acci- 
ont is the colored man, Williams* H is testimony,  ̂
ague as it is, is .not corroborated by a single witness, 

an is directly and positively contradicted by the tes-
timony of five witnesses on the part of the defendant. 

j^as n°I  seen at the place of the accident by any 
t e plaintiff s witnesses, nor by any of the defen- 

£ °t s witnesses. After the . whole case was in, the 
^ u rt should have directed a verdict for the defen-

be^ fS reciues*ei^ clearlv appears that any num- 
o verdicts could not be sustained upon the evi- 

produced. The plaintiff had certainly not 40
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prov.ed his. case by. a preponderance of evidence. In 
fact, the evidence so greatly prepondered in favor of 
the defendant,* that the Court , should have directed 
a verdict. \

“ A  verdict in favor .of the plaintiff which is not sup-
ported by a preponderance of the testimony, is with-
out legal justification, and cannot be permitted to 
stand.”

10 $  Ames v. North Jersey  St, Ryl Co., 36 Vr.,.
page n o .

Hatcher v. Pa. R. R. Co., 40 Vr-., 227.

Lee vs. Elizabeth, Plainfield and Central
Je rsey  R. C o., 40 V r., 607.

It is respectfully submitted that the verdict should 
be set aside.

W IL L IA M  D. E D W A R D S ,
30"  E D W IN  F . S M IT H ,

Of Counsel with Defendant.

30,

4Qi
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NEW JE R S E Y , ss. :

T H E  S T A T E  O F N E W  J E R S E Y  to 
CharLes W. Parker, Esquire, Ju dge 

(Seal.) of our Circuit Court, at Jersey City, 
in and for the County of Hudson, 
G R E E T IN G :

Forasmuch as in the record and proceedings, and IO 
also in the giving of judgment in a certain plaint, 
which was in our said Circuit Court hold'en at Je r -
sey City, in and for the said County of Hudson, be-
tween Francis J. Eagan, plaintiff, and the Jersey City, 
Hoboken and Paterson Street Railw ay Company, 
defendant, in an action of tort, manifest error hath 
intervened to the great damage of the said defend-
ant as is said; we being willing that the error if any 
there be should in due manner, be corrected, and full 2q  
and speedy justice done to the parties aforesaid in 
this behalf, do command you that if judgment be 
thereupon given and affirmed, then you distinctly 
and openly send under your seal the record and pro-
ceedings aforesaid, with all things touching the 
same, to our Judges of our Court of Errors and A p-
peals in the last resort in all causes' a t Trenton on the 
16th day of Ju ly next, together with this writ, that 
t e record and proceedings aforesaid being inspect-
ed, we may cause to be done thereupon, for correct- 
mg that error, what of right and according to the law
and custom of the State of New Jersey, ought to be 
done.

ITNESS, our Chancellor and President Judge 
0 our said Court of Errors and Appeals at Trenton 
aforesaid, the twenty-seventh day of June, 
t 0Usaild nine hundred and six.

one

S. D. D IC K IN S O N , 
Clerk.

BEDLE, ED W A R D S & H O L M E S ,
Attorneys. 40
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The answer of Charles W. Parker, Esquire, Judge 
of the Circuit Court of the County of Hudson, with-
in named, the Record and proceedings of the plaint 
whereof mention is within made, with all things 
touching the same, I certify to  the Court of Errors 
and Appeals in the last resort in all causes, at Tren-
ton, at the day and year within contained, in a cer-
tain schedule to this writ annexed as I am com- 

io manded.
C H A R L E S  W. P A R K E R ,

Judge.

H U D SO N  C O U N T Y , s s .:

The State of New Jersey to the Sheriff of the 
County of Hudson, Greeting : W e command you 
to summon Jersey  City, Hoboken and Paterson 

20 Street Railway Company, a corporation, to be and 
appear before the Circuit Court to be held at Jersey 
City, in and for the County of Hudson, on the tenth 
day of May, 1904, to answer unto Francis J .  Eagan, 
in an action in tort wherein the said Francis J. Eagan 
demands ten thousand dollars as is said, and have 
you then and there this writ.

W IT N E S S , Charles W. Parker, Esquire, Judge of 
our said Court a;t Jersey  City aforesaid, the twenty- 
eighth day of April, A. D. one thousand nine hun- 

3°d red  and four.
M A U R IC E  J .  STA C K , 

Clerk.

M IN T U R N  & M c C A U L E Y , Attorneys.

40
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HUDSON C O U N T Y  C IR C U IT  C O U R T .

Of the tenth day of May, 1904.

HUDSON C O U N T Y, s s .:

The Jersey City, Hoboken and Paterson Street 
Railway Company, a corporation of the State of 
New Jersey, the defendant in this suit, was sum- 10 
moned to answer unto Francis J .  Eagan, in an action 
of tort, and thereupon, the said plaintiff, by Minturn 
and McCauley, his attorneys, complains for that 
whereas the said1 defendant, on the first day of M ay, • 
A. D. 1903, owned and operated a street railway in, 
through and along the public street and highway 
known as Paterson Plank Road,, in the Township of 
North Bergen, in the County of Hudson and State 
°f New Jersey, and was then and there the proprie-
tor and possessor and operator of a certain motor 20 
ear, which by a, certain motorman and a certain con-
ductor, as its servants and agents, by means of elec- 
tncity, it then and there propelled, operated and 
ran along the tracks of its said railway, and along 
and through the said Paterson Plank Road afore-
said, to wit, on the first day of M ay, A . D. 1903, at 
and near the intersection of the said Paterson Plank 

oad and Homestead Place, in the said Township of 
orth Bergen, to wit, at the City of Jersey City, in 

the County aforesaid. 30

And whereas the said plaintiff was, on the said 
rst day of May, lawfully in and upon the said Pater- 

Plank Hoad at the place where the same inter-
sects the said Homestead Place, in the said Town- 

T of North Bergen, and was then and there cross- 
^  over the said- Plank Road, at the usual place of 

ssing for pedestrians, in a careful and prudent 
3Jiner, whereby it became and was the duty of the

plain • l en(̂ ant ^ en and there, towards the said
’ t °  USie proper care and diligence in the 4°
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operation of its said railway, track and motor car, 
and to run the said motor car at a reasonably safe 
rate of speed and to keep a proper and reasonably 
careful lookout for pedestrians crossing said Plhnk 
Road' and in front of said car, and to have the said 
motor car under the control of its said motorman, 
so as not to negligently injure him, the said plaintiff, 
then and there,' and to give proper warning of the 

ro approach of the said car.
Y et, the said defendant, disregarding its duty in 

this behalf, and wrongfully and unjustly intending 
to injure, prejudice-and aggrieve the said plaintiff, 
on the said first day of M ay, in the said Township of 
North Bergen, in the said County of Hudson and 
State of New Jersey, and by its servants and agents, 
by means of electricity,*, unskillfully, negligently and 
unlawfully propelled said motor car along said 
tracks on said Paterson Plank Road at and near the 

20 intersection of said Plank Road and Homestead 
Place, in said Township; and then and there unlaw-
fully and1 negligently failed to keep a proper lookout 
or to exercise due care to* keep such lookout for said 
plaintiff,'while he was crossing said street, so as to 
avoid danger and not to injure him, the said plain-
tiff, while he was crossing said Plank Road as afore-
said-, and then and there unlawfully and negligently 
failed to  keep said motor car under reasonably safe 
control of its said m otorm an; and then and there un- 

30 lawfully and negligently propelled said motor car a 
an unusually high and dangerous rate of speed, an 
without giving any warning of its approach, so that 
the said motor car was then and there, through the 
negligence of the said defendant and its agents an 
servants, as aforesaid, run and propelled with grea 
force and violence against the said plaintiff, and then 
and there violently flung him to the ground an 
thereby greatly injured, bruised and lacerated  ̂
head, limbs and body, internally and externally, an̂  
this without any. fault or negligence on the pant 

40 him, the said plaintiff.
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By means of which said wrongs and injuries the 
said plaintiff- became and was sick, sore, lame, par-
alyzed and otherwise injured, diseased and disor-
dered, and therefrom suffered great pain and anguish 
of body and mind, and thereby became and was, and 
has been from thence hitherto, and now is and ever-
more during his natural life will be permanently 
injured in his head, body, mind and otherwise, and 
thereby was forced to lay out and expend, and still IO 
is, and shall in the future, be forced to lay out and 
expend large sums of money in and about endeavor-
ing to alleviate and, cure his said injuries and suffer-
ings and thereby was prevented from pursuing and 
attending to his lawful affairs and business, from 
which be was accustomed to receive large sums of 
money, and is still unable to perform his usual ser-
vices and to attend to 'his usual affairs.

Wherefore, the said plaintiff, Francis J .  Eagan, 
says that he has been injured and suffered damage 20 
by reason of the negligence of the said defendant, 
in the sum of ten thousand dollars, at the Township 
of North Bergen, to wit, at Jersey  City aforesaid. 
And therefore he brings his suit, etc.

Filed May 28, 1904.

A true copy:

M A U R IC E  J .  S T A C K ,
Clerk.

4 °
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H U D SO N  C O U N T Y  C IR C U IT  CO U RT.

)
F R A N C IS  J .  E A G A N , )

)
Plaintiff, )

)
vs. )

ro )
J E R S E Y  C IT Y , H O B O K E N )

)
A N D  P A T E R S O N  S T R E E T )

)
R A IL W A Y  C O M P A N Y , )

)
Defendant. )

)

And t‘he said defendant, by Bedle, Edwards & 
Thompson, its attorneys, comes and defends the 
force and injury, when, &c., and says that it is not 
guilty of the torts above laid to its charge, or of any 
or either of them, or of any part thereof as. the said 
plaintiff hath above thereof complained against it, 
and of this it puts itself upon the country, &c.

Filed, June 18, 1904.

In Tort. 

Plea.

30

T H E R E F O R E , to try  the issue above joined let 
a jury come before the said Circuit Court, at Jersey 
City, aforesaid, on the eighth day of January, one 
thousand nine hundred and six, as yet of the Term 
December, in the year of our Lord, one thousan 
nine hundred and five, who neither, &c., by whom, 
&c., to recognize, &c., because as well, &c-, * 
same day is given to the parties aforesaid, at w 1 
day before the said Circuit Court come the said Par  ̂

4c ties by their attorneys aforesaid, and the jurors
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the jury above mentioned, also come, who to speak 
the truth of the matters aforesaid being chosen,, tried 
and sworn, say upon their oath, that the said defend-
ant is guilty as the said plaintiff hath thereof above 
complained against it, and they find in favor of the 
plaintiff and against the defendant, and they assess 
the damages of the plaintiff on occasion of the prem-
ises at one thousand five hundred ($1,500) dollars 
and cents, over and above his costs 10
and charges by the said plaintiff about his suit in 
this behalf expended.

T H ER EFO R E, it is considered that the said 
plaintiff do recover against the said defendant dam-
ages aforesaid, in manner aforesaid found, and also

dollars, and
cents, for his costs and charges by the said Court 
now here adjudged and which said damages, costs 
and charges in the whole amount to 
dollars and cents. ^

And the said defendant in mercy, &c.

Judgment entered and signed this fifteenth day of 
June, A. D. one thousand nine hundred and six.

C. W. P A R K E R ,

J-

30

40
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H U D S O N  C O U N T Y  C I R C U I T  C O U R T.

---------------------- --------------- -------- a

)
F R A N C I S  J. E A G A N ,  •  )

)
Pl ai n tiff,  )

v s. )  I n T o rt.

>
i o J E R S E Y   C I T Y , H O B O K E N )

)
A N D  P A T E R S O N  S T R E E T )

)
R A I L W A Y  C O M P A N Y ,  )

>
D ef e n d a n t.  ) ■ *

)

A P P E A R A N C E S
2 0

F. H. M c C A U L E Y  a n d' J A M E S  F. MI N- 

T U R N , E s q s., f o r Pl ai n tiff.

B E D L E , E D W A R D S  & T H O M P S O N 

( b y M R. S M I T H ), f o r D ef e n d a n t.

B E  I T  R E M E M B E R E D  t h a t o n t h e t e nt h d a y of 

M a y, o n e t h o u s a n d ni n e h u n d r e d a n d si x, at a Cir- 

3 °  c uit C o u rt h ol d e n a t J e r s e y Cit y, i n a n d f o r t he 

C o u n t y of H u d s o n,, b ef o r e hi s H o n o r, C h a rl e s W. 

P a r k e r, E s q ui r e, J u d g e of s ai d' Ci r c uit C o u rt, t he 

i s s u e j oi n e d i n t h e a b o v e s t a t e d c a u s e b et w e e n t he 

s ai d p a rti e s ( p r o u t t h e pl e a di n g s ) c a m e o n t o be 

t ri e d b y a j u r y f o r t h a t p u r p o s e d ul y e m p a n el e d a n 

t h e r e u p o n t h e pl ai n tiff a n d d ef e n d a n t off e r e d e V1 

d e n c e ( a s h e r ei n aft e r s et o u t ) t o m ai n t ai n t h e 

o n t h ei r r e s p e c ti v e p a r t s, a s f o ll o w s: —

4 0  M r. M c C a ul e y o p e n e d t h e c a s e f o r t h e pl ai ntiff-
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F R A N C I S J. E A G A N , t h e pl ai n tiff, c all e d a s a w i t -

n ess i n hi s o w n b e h alf a n d s w o r n, t e stifi e d a s f ol -

l o ws : — .

D I R E C T E X A M I N A T I O N  b y M r. M i n t u r n: —

I r esi d e at 4 1 8 Li b e r t y S t r e e t, U ni o n Hill, a n d I O' 

h a v e r e si d e d t h e r e si n c e J u n e, 1 9 0 5; I h a v e b e e n i n 

U ni o n Hill t w e n t y -t w o y e a r s; I a m at p r e s e n t a 

b o o k k e e p er a n d h a v e b e e n a b o u t t h r e e y e a r s; I a m 

e m pl o y e d b y B. R. H olli n g s h e a d, H o m e s t e a d, N e w 

J er s e y, s as h a n d bli n d b u si n e s s; I h a v e b e e n e m -

pl o y e d t h er e a b o ut t w o y e a r s a n d' ei g h t m o n t h s.

Q. W h at w a s t h e d a t e y o u w e r e i nj u r e d ?  A. 
M a y 1, 1 9 0 3.

Q. W e r e y o u i n t h e e m pl o y of H olli n g s h e a d &

C o. o n t h at d a y ? A. Y e s, si r. 2 0

Q. A n d h a d b e e n h o w l o n g p ri o r t o t h a t ? A. 

A b o ut t h e O ct o b e r b ef o r e t h a t, I b eli e v e.

• Q. W h at w a g e s w e r e y o u e a r ni n g t h e r e ? A. 

Fift e e n d oll a r s a w e e k.

Q. A s b o o k k e e p e r ? A. A s b o o k k e e p e r.

. Q- A r e y o u si n gl e o r m a r ri e d ? A. Si n gl e at t h a t 
ti me.

# Q. W h at a r e y o u n o w ? A. M a r ri e d.

Q- W h o m w e r e y o u li vi n g wit h t h e n ? A. M y 
m ot h er. 3

Q- I n U ni o n Hill ? A. I n U ni o n Hill, y e s, sir.

Q- I s y o u r f at h e r li vi n g o r d e a d ?  A. D e a d.

Q- A n d w a s at t h at ti m e ? A. Y e s, si r.

Q- T hi s a c ci d e nt h a p p e n e d o n w h a t d a t e ? A.
M a y 1, 1 9 0 3.

Q- A b o ut w h at ti m e ? A. A b o u t 1 1 . 1 0  i n t h e 
m or ni n g.

Q- St at e t o t h e C o u rt a n d1 j u r y j u s t h o w it h a p -
p e n e d? A t  ■  r  . y
0   * w a s c o mi n g f r o m t h e P e o pl e’ s S af e

P Qsit a n d T r u st C o m p a n y, J e r s e y Cit y, a n d I g o t
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jt h e c a r a t t h e t r a n sf e r s t a ti o n, af t e r tr a n sf e r ri n g 

f r o m a S u m mit a n d C e n t r al A v e n u e c a r. T h e c ar 

t o o k m e t o H o m e s t e a d Pl a c e.  I si g n all e d t o t he 

c o n d u c t o r t o g e t off;  h e st o p p e d t h e c a r f o r m e; I 

g o t off t h e c a r, t a ki n g m y ti m e; t u r n e d a r o u n d, we nt 

t o c r o s s t h e t r a c k, a n d t h e fi r st t hi n g I k n o w I was 

s t r u c k b y a c a r — s t r u c k b y s o m e t hi n g; I k n o w I was 

s t r u c k, a n d t h a t i s all I k n o w.

Q. Di d y o u h e a r a n y g o n g ? A. N o g o n g.

Q. A n y w a r ni n g of a n y ki n d ?  A. N o, sir.

Q. Y o u s a y y o u g o t off t h e c a r; di d y o u g o b e-

hi n d t h e c a r ?  A. I w e n t b e hi n d t h e c a r, y e s, sir.

Q. Di d -t h e c a r st o p f o r y o u w h e n y o u si g n all e d 

t h e c o n d u c t o r ?  A. Y e s, sir.

Q. A n d t h e n y o u g o t off a n d w al k e d b e hi n d t he 

c a r ? A. I g o t o ff a n d w al k e d b e hi n d t h e c ar.

2 0

B Y  M R. S M I T H

Q. W a s t h e c a r c o m i n g t h e o t h e r w a y t h at str u c k
y o u ?  A. T h e c a r w a s c o m i n g i n t h e o p p o sit e dir e c-

ti o n.

Q. W h a t ti m e i n t h e d a y w a s t hi s ? A. A b o ut 

1 1 .i o  i n t h e m o r ni n g.

Q. A  cl e a r d a y ? A. Y e s, si r.

Q. W h e r e w e r e y o u g oi n g a t t h e ti m e y o u wer e 

 ̂ s t r u c k ? A. T o t h e offi c e o f H olli n g s h e a d & C or n 

p a n y. ■

Q. Y o u r e m pl o y e r ? A. Y e s, sir.

Q. W a s it i n t h e di r e c ti o n i n w hi c h y o u w er e g o 

i n g ? A. Y e s, sir.

Q. S o t h a t t o g e t t o t h e offi c e y o u h a d t o cr o s s t 

t r a c k ? A. Y e s, si r.
Q. W h a t d o y o u n e x t r e m e m b e r a b o u t t h at acci 

d e n t ? A. T h e n e x t t hi n g I r e m e m b e r I was h o me

Q. W h e r e. A. H o w  i n t h e h o u s e, i n t h e kit e 

4 c  Q. W h a t h o u s e ?  A. M y m o t h e r’ s h o u s e.
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Q. Where? A. h i  Franklin Street, Union Hill. /
Q. Then you were conscious, were you? A. I 

was conscious, yes.
Q. You don’t remember anything after the acci-

dent until you got to your m other’s house? A. No, 
sir, I do not.

Q. How were you injured asi a result of that col- 
lision? A. Well, the doctor said it was a compound 
—it was a dislocation of the shoulder, that is it.

Q. Were you injured in any other place besi'de the 
shoulder? A. Well, I had a bruise on my forehead.

Q. A bruise or a cut? A. It was a cut, and the 
blood running from it.

Q. Did you suffer any pain? A. I suffered pain, 
yes, sir.

Q. Where? A. In the shoulder.
Q. Suffer any pain in the head? A. No, sir; I 2Q 

don’t think I did.
-Q* Whom did you call in to doctor you, or who 

was called in to doctor you? A. Dr. Worden.
Q- Is he living or dead? A . Dead.
Q- When did he die ? A. The exact date I don’t 

know, I think he is dead about a year and a half, if 
I am not mistaken.

Q- He was there at Union Hill? A . Y es, sir.
Q. How long did he treat you? A. H e treated 

me from May ist, till the early part of September. 30
Q- Of that year? A. Of that year.

A»* Did he come to the house, or did you go to
m' T °  the house sometimes and sometimes I 

went to him.

Q. Were you laid up in bed as a result of this acci- 
ê '  Mes, sir; for over three weeks.

^ treat you every day during these three 

al^ S' ^  r̂ea ê<̂  me three times a day, for 
ab° Ut 0̂Ur hays; then he treated me once a day for 
ahnnl f  week and a half, and then he would make
about two calls a week. 40
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Q. Did he treat you after you left the bed? A.

. Y es, sir, he did.
Q. How long did you stay in the house after you 

left the bed, before you were able to  resume busi-
ness? A. How long 'did I stay in the house?

Q. How long was it before you were able to go 
back to work? A . I went back to work about July 

IO23rd or 22d. I was not able to do very much then,
I had tny arm in a sling and could just do a little > 
work about the office; I couldn’t get books out of 
the safe and put them1 on the desk, or anything.

Q. Which arm was hurt? A. The left arm.
Q. A t the shoulder? A. Y es, sir.
Q. When were you able to leave the house? A.

I left the house the day before Decoration Day, the 
30th of May. I had my arm done up in plaster and 
had my arm up under my other clothes,

20 Q. Y ou  were three weeks in bed, you say A.

Yes, sir. .
Q. And the accident happened on the first 0

M ay? A. Y es. ,
Q. And you were not able to get out until the ay

before Decoration D ay? A . Y es, sir.
Q. When you went out did you go to work?

No, I didn’t go to w o rk ; just to get a little fresh air, 
I sat on the front porch.

30 Q. Y ou r arm was tied in a sling? A. It was tied 
in a plaster— I don’t know what you call it; it was a 
sort of cloth plaster on my arm, all the way aroun 

me.
Q. Then your arm was tightly tied down to yoU 

body; is that the idea? A. Y es, sir.
Q. How long was it before you were able to use 

that arm? A. Weil, I am not able to use it T y  
I can’t raise it higher than the level of my shou 

Q. Y ou  can’t raise it higher than the level of y° 
40 shoulder now? A. No, sir.
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Q. Can’t you lift anything with it? A. No, sir,
I could not.

Q. How is it when you are trying to get your 
coat on? A. It is a little work, yes, sir.

Q. Did you suffer any pain as the result of that 
injury? A. Yes, sir; I did.

Q. Right along? A. Right along, and I am suf- 
fering to-day. '

Q. Does it affect you in sleeping? A. It does;
I can’t lie on that shoulder at all; sometimes I can’t 
sleep at night for the pain.

Q. Can’t you turn on that side? A. No, sir; I 
can’t turn on that side at all.

Q. After Dr. Worden had died, were you treated 
by any other physician? A. Yes, sir; I went to Dr. 
Byrnes, of West Hoboken— Weehawken Heights, 
that time. ' . *•< **•', A  ¿ v

Q. How often did you go t'o him? A. I guess 
about five times.

Q. What did he do? A. Well, he just examined 
roy shoulder and gave me a little liniment to rub on 
d > I think it was liniment— and tried to reduce the 
pain in some way.

Q- Did this accident affect your sight? A. Yes, 
sir, it did.

Q. In what way? A. Well, it affected me so I 
couldn t do any reading at night for a month, and I 30 
wore blue glasses; when I was laid up I had to sit in 
a dark room. ""A  '

t Q* And wear blue glasses ? A. Not until then—

glasses? A. The
'r advised me to.

Q- How long did you continue wearing 
glasses? A. About a month.

. ' ^el ° re this had you worn glasses? A .
Qir J  ®sir. Y es,

blue
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Q. What was your reason for wearing glasses? 
A. I happened to have a pain in the head and went 
to the Doctor, and he said: I ought to wear glasses.

Q. After the accident, in what way were you af-
fected in the head? A. Well, there was pain in the 
head at times.

Q. Pains more serious than the pains you previ-
ously had? A. Yes, sir.

Q. Pains of a different kind? A. Pains of a dif-
ferent kind; yes, sir.

'Q. How often did they last? A. Well, up to the 
present time, they come; I get terrible pains in the 
head, I can hardly stand it.

Q. Did you have those pains before the accident? 

A. No, I just merely had a little headache.
Q. How is your sight at night? A. At night I 

2Q can do no writing at all.
Q. How was it before the accident? A. Before 

the accident I could write all right.
Q. How is it, as far as reading is concerned? A. 

I can’t do very much reading.
Q. At night? A. At night.
Q. How in the day time ? A. In the day time all 

right.
Q. How was it before the accident? A. Before 

the accident I could read all right; it didn’t bother 
m« in the day time or night time either.

Q. Could you write very well, too? A. Yes, sir*

CRO SS E X A M IN A T IO N  by Mr. Edwards:—

Q. How old are you? A. Twenty-five years.  ̂
Q. Were you working at the time of the accident. 

A. Bookkeeper at Hollingshead Mill.
Q. At the same place? A. Same place.
Q. What wages did you get then? A. Fifteen 

4c dollars a week.
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Q. What are you getting now? A. Eighteen 
dollars a week.

Q. When did they raise you to eighteen? A. 
They raised me to eighteen in June.

Q. Of 1905? A. 1905.
Q. Did you lose any time, there, in wages? A. 

Yes, sir, I did.
Q. How many weeks did you lose? A. I lost— 

well, I was hurt on Friday and I was« paid that week, 
and from then on I didn’t draw any wages until July 
—the latter part of July.

Q. You lost about five weeks?. A. Well, it is 
more than that.

Q. How many? A. May, June and most of
Tuly.

Q. Then you went back tO' work at your old 
wages? A. I went back to work then.

Q. And have kept at it ever since? A. Yes.
Q. Bow high can you lift your arm? A. Only 

from the level of my shoulder.
Q- Just show us. (Witness does as requested.)
Q. Could you lift it higher before? A. I could 

before the accident.

Q. How long have you worn glasses ? A. I have 
worn glasses—I guess I have worn glasses about 
four years.

Q- The same glasses? A. No, sir. 3°
Q. When did you change? A. I have changed 

them about five times since.
Q- Your eyes have been getting gradually worse 

then? A. Yes, sir.

Q- When did you begin to change the glasses? 
Well, the first glasses I changed was right after 

the accident.

Q- That was the first change? A. That was the 
brst change.

Q- But you had been thinking of a change before 40
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that, had you? A. No, sir, I hadn’t ; my glasses 
were all right then.

Q. What did you have to wear glasses for? A. 
Well, I can’t see out of one glass; one glass I gen-
erally change—the left eye.

Q. Always been that way? A. No, sir.
Q. It was that way before the accident? A. No,

10 . . . sir, it was not.
Q. W'hat did you wear glasses for? A. I wore 

glasses because I had pains in the head, I was suffer-
ing* from headache.

Q. Y ou  had had headaches before the accident? 
A. Yes, sir.

Q. And so severe you had to' get glasses? A. 
Yes, sir.

Q. And vou had headaches since the accident? 
A. No, not headaches— pains in the head.

Q. Where were you struck? A. I was cut right 
here (showing).

Q. Any mark there? A. I  don’t think there is.
Q. Could you see anything a week after the acci-

dent? A. Yes, sir.
Q. How long after the accident could you see 

that mark? A. Ten days.
Q. Is Dr. Byrnes here? A . Y es, sir.
y .  What kind of a day was this? A. Clear day.

30 Q. Windy? A. No, sir.
Q. What car did you get off of. A; The car com 

inp- from Jersey City, going to Rutherford.
Q. At what point did you get off the car? A. 

got off at the first crossing, the first curb of the stree 
crossing. _

Q. At what point? A. Near Homestead Home 
stead Place and Paterson Plank Road.

Q. And how near to the railroad were you when 
you got off? A. Well, I guess it was only a bloc ,

40 because the street is only a block long, about.
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A. Did you get on at the corner? A. Yes, sir.
Q. Did the car stop? A. Yes, sir.
Q. Is it a straight track at that point? A. Yes, 

sir, a straight track at that point.
Q. You got off at the corner? A. I got off at the 

corner.
Q. There are two tracks there? A. Two tracks.
Q. Are both tracks on the left there? A. Yes.
Q. And the track coming from Paterson is about 

how far—how far apart are the tracks? A. Well, 
I should say about four feet.

Q. Was there any wind blowing that day? A. 
No, sir.

Q. Not a high wind? A. No, sir.
,Q. You went around the end of the car? A. 

Back of the car.
Q. You looked? A. Yes, sir; I-looked up.
Q. Why didn’t you see the car coming? A. Be-

cause the other car obstructed my view.
Q. When you got off the car? A. I couldn’t see 

nothing; the first thing I knew was the car struck 
me.

Q> You listened? A. Yes, sir.
Q. Why didn’t you hear the car coming? A. No, 

sir; I didn’t.
Q. Was it a ghost car? A. No, sir; I didn’t see 

anything—
Q- Is it on a grade coming up there? A. No, 

ar; 1 don’t think it is.
Q* You don’t know what part of the car struck

you- No» I don’t know what part of the car 
struck me.

4 °
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DR. TH O M A S B Y R N E S , 'called as a witness on be-
half of the plaintiff, and sworn, testified as follows:

D IR E C T  E X A M IN A T IO N  by Mr. Minturn:—

Q. You are a physician in Union Hill? A. In 
that neighborhood.

Q. How long have you been practicing there? A. 
About twenty years.

Q. Are you acquainted with Mr. Egan, who just 
left the stand? A. Yes, sir. _

Q. Did you treat him medically? A. I did, about 
a year ago, off and on.

Q. What did you treat him for? A. For neural-
gia— he had pains in his arms and so forth.

20 Q. What did you find him to be suffering from? 
A. I found him to be suffering from severe pains in 
his left arm—'inability to raise it above the level of 
the shoulder, and in getting the history of his case m 
the beginning, he told me he had a dislocation, 

which accounted for the symptoms that he com-
plained of.
Q. What were the symptoms? A. Pain and a cer 
tain amount of paralysis and a loss of sensation i 
certain parts of the hand— that is, in the shoulder. 

Q1. You have seen him here in Court. A. I di • 
Q. Raising his arm in answer to the question o 

Mr. Edwards? A. I did.
Q. Is that real or simulated? A. That is real, w 

his case it is real.
Q. He cannot raise his arm any higher than that, 

in your judgment? A. No, except by Possl  ̂
making extraordinary effort he might get a ver 
slight degree higher.

Q. A  little higher? A. Yes, very little higher. 
40 Q. What did you call his trouble?
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The CO U RT’:—Neuralgia, he said.

A. Well, it is more of a neuritis than it is of a neu-
ralgia, in this way, that it is due to injury, causing 
an inflammation of the nerve.

Q. W'hat did you say that injury was? A. Pres-
sure on the head of the bone during the dislocation i0 
—on the nerve trunk.

Q. What is the probability of his permanent re-
covery from that injury? A. Well, it is now quite a 
number of years. What is the question?

Q. What is the likelihood of his permanent re-
covery, his ability to use the arm in the future? A.
I d.on’t think he will ever be any better than he is 
now.

BY THE C O U R T 20

Q. Is the hand atrophied, doctor? A. Slightly.

CROSS EXAM IN A TIO N  by Mr. Edwards:—

Q. Did you measure' it? A. Yes.
Q- When? A. Once in the office and once in the 

counsellor’s office.
Q. How much did you find it different? A. I  ̂

couldn’t say just now.
Q- Generally the left arm is smaller than the 

right? A. The hand is, as a rule.
Q- And the arm, too? A. Not necessarily.
Q* I didn t ask you that; I asked you, what is the 

ach generally ? A. I don’t think it is.
Q- That is all you examined him for there, his 

arni. A. That, and the pain in his head.
Q- He made no complaint of his sight to you, did 

C‘ Well, no, not particularly. 40
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Q. There is no dislocation there now? A. No.
Q. That has been cured? A. The bone is back 

in its proper position.
Q. Its proper, place? A. Yes,, sir.
Q. Of course, all his-symptoms that you are tell-

ing us about are subjective there are no objective 
symptoms? A. Nothing that you can see.

Q. Do1 you know whether he can raise that arm 
higher than that? You don’t know, do you? A. I 
made him try.

Q. And it is only on account of this trial that you 
can say so? A. He had no reason to deceive me.

Q. He might have; you knew he had a case 
aaginst the Trolley Company, didn’t you? A. Not 
at that time,

Q. You never heard of anybody trying to deceive 
20 when they had trolley cases, did you? A. Yes, lots

of them. ,
Q. That is a very common cause of deceit, isnt 

it— trying to exaggerate injuries? A. They do for 
other causes besides that, too. -—

Q. When did you see him? A. To the best of my 
recollection, it was about six months after the acci 
dent occurred ; somewhere in that neighborhood, 
couldn’t say just now; I have not got my book wit 
me, I didn’t make any memorandum of it particu 

3°  larly.
Q. You could have found out by putting him un-

der ether, as to whether he had motion or not in t 
arm, couldn’t you? A. What do you mean?

Q. If you put him under ether, then you cou 
find out whether he could move it, if you had taken 
his will out of the question? A. He has motion
limited motion.  ̂ .

Q. He has strength in the arm, hasn t he. 
Well, not as much as 'he ought to have, to be norm^ 

40 Q. What proportion of strength did you suppos
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he has in that arm, seventy-five per cent.? A. Oh, 
possibly.

Q. About what per cent, of motion has he got-— 
ninety per cent, of motion, hasn’t he? A . He has 
got all the motion but the upward motion.

Q. He has got the upward motion of the hand, 
hasn’t he, from the elbow, up and down? A. Prob- io 
ably like that he would have.

Q. Can he touch his head this way (showing)? A.
A. Where it is necessary to get his elbow up—

Q. He cannot put his arm up straight, like that 
(raising arm to full height)? A. No, he cannot.

Q. But he has all the motion from the elbow? A. 
Yes, sir.

Q. And what little constrictural motion he has in 
the shoulder? A. It is in the paralysis—

Q. To that shoulder? A . Injury to the nerve 
that governs that shoulder.

Q. When you want to find out whether there is 
motion or not, you have to get rid of the will of the 
patient, don’t you? A. I have not met many of 
those cases where you would have to do th a t; it 
would have to* be something very 'extreme, going to 
extremes.

Q. Suppose a man was shamming; how would 
you find it out? I don’t say he is, but suppose he 
were, how would you find it out? A . Supposing he ‘ 
were shamming?

Q- Yes? Put him under ether, wouldn’t you?
Then the man is practically dead.

Q- Then you could tell whether be had any full 
movement or not, couldn’t you? A. Y ou 'could  tell 
w ether there was constricticjn, but you could not
e whether there was paralysis of the muscles.

Q- Constriction is a symptom of paralysis of the 
muscl,e> isn’t it? A . No.

Q- Well, it is in effect? A. No. 40
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Q. What is it then? A. It is a spasmodic condi-
tion, which is only overcome by giving an anaes-
thetic.

Q. If he didn’t have constriction or this weakening 
of the nerve he would not have this difficulty, would 
he ? A. You can have paralysis without having this 

IO plastic condition.
Q. You examined this man for his reflexes, did 

you? A. Yes, sir.
Q. Did you find anything the matter there? A. 

Yes, sir.
Q. His circulation is all right, isn’t it? A. His 

circulation is good, yes.
Q. All you find the trouble with him is this slight-

ly limited movement of the shoulder? A. Yes, sir, 
and some lack of dexterity in the hand.

20 Q. That ought not to be painful except when he 
tries to Strain it, should it? A. Yes.

Q. Why should it be painful except when he tries 
to strain it? A. Well, it is more painful sometimes 
than when at rest,— when you get it in a certain
position.

Q. Which is the healthy side for a man to sleep 
on? A. They usually say the right side.

Q. Don’t1 doctors say that? A. Not always; the
side that is the most comfortable. r

 ̂ Q. There is the heart pumping from the right 
side? A. The normal heart doesn’t which side yoU 
sleep on.

Q. Isn’t the natural side for a man to sleep on 
his right side? A. It depends on the man, the indi 
vidual.

Q. Most men sleep on the right side; is not that 
the medical experience? A. Well, I never follow 
it up, never watched that closely.

Q. Where do you sleep? A. Both sides, either
4c side, any side.
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Q. G e n e r all y o n b o t h si d e s a t o n c e ? A. W ell, I 

h a v e n o p r ef e r e n c e.

Q. I s n ot m o v e m e n t t h e p r o p e r c u r e f o r t hi s s o rt 

of t hi n g ? A. M a s s a g e.

Q. Y e s. A. M a s s a g e a n d  r u b bi n g,  a n y t hi n g 

of t h at ki n d.

Q. T h at if p e r si st e d i n o u g h t t o h el p hi m, h a d n’t 

it ? A. W ell, if it i s c u r a bl e.

Q. H a s h e t ri e d m a s s a g e ? A. H e h a s.

Q. H o w d o y o u k n o w ? A. B e c a u s e I t ol d hi m 

t o.

Q. D o y o u k n o w w h e t h e r h e di d w h a t y o u t ol d 

hi m t o or n ot ? A. I c o ul d n’ t s a y t h at.

R E - D I R E C T E X A M I N A T I O N  b y M r. M i n t u r n:

Q. Y o u s p o k e of p a r al y si s; i s t h a t w h a t y o u c all 2 0 

his c o n diti o n ? A. C e r t ai nl y.

Q* A p a r al yti c c o n diti o n ? A. P a r al y ti c c o n di-
ti o n.

Q. H o w will it b e wit h hi m i n r e g a r d t o lif ti n g,

■ca n h e lift a n y t hi n g; f o r i n s t a n c e, c a n h e c a r r y a n 

or di n ar y b o o k k e e p e r’ s b o o k; a  j o u r n al o r a d a y -

b o o k, or a n yt hi n g of t h a t ki n d, wit h t h e s a m e f a cilit y 

b e c o ul d p ri o r t o t h e a c ci d e n t ? A. N o.

Q. C o ul d h e lift t h at c h ai r, f o r i n st a n c e ? A. N o.

Q- S o t h at h e h a s p r a c ti c all y l o s t t h e a bilit y t o 3 °  

llsie t h at ar m f o r lifti n g, f o r o r di n a r y p u r p o s e s ? A.

F or c ert ai n p u r p o s e s h e h a s.

R E - C R O S S E X A M I N A T I O N  b y M r. E d w a r d s: —

Q- Fr o m t h e fl o o r li k e t h at, c o ul d n’ t h e lift it ? 
A. Y e s.

Q' A n d c a r r y it ? A. S u r el y. 4 0
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Q. The only thing he couldn’t do is putting it up 
like that (showing)? A. W ell, that is by bringing 
his shoulder muscles—

Q. E very  movement be has with that arm that 
doesn’t affect it like that (showing); it isn’t para-
lyzed? A. He may be able to do it but not with as
great facility as formerly..

Q. In other . words, you think he cannot lilt cjuite
as much as he used to? A. Certainly.

Q. But if he could lift fifty pounds this way before 
the accident, how much do you suppose he couhi lift 
now, forty? A . About thirty-five.

Q. So he can lift, can he? A . Oh, yes, he can lift 
Q. And men do most of the lifting with the right

hand? A. Not I . • J
Q. Y ou  are left-handed? A. N01, right-handed, 

2Q but if I have to carry anything heavy I take the left 
hand; if I carry a bag or anything of that kind 
always take the left hand, because I imagine I can 
carry it better.

Q. Y ou  don’t think he would have any trouble m 
handling books with his left hand? A. It depends 
on what he has to do with them and how heavy they 

are.
Q. .Well, suppose they are not heavy—ordinary 

bookkeeper’s books, the only difficulty be wou 
30have with his sick arm would be at this point (shoŵ  
' ing)? A. When he would put them on a shelf or 

take them down he will have difficulty.

B Y  M R. M IN T U R N

Q. W ill he experience any pain after lifting t e 
bag of the Senator— which we know is always heavy 
— would he have any pain when lifting that.  ̂
W ell, he at times would be liable to have as rnuĉ  
pain after a day’s  work, or more, than he wo 

40 while working.
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BY MR. E D W A R D S :— .

Q. This man is well nourished? A. Apparently, 
yes,

Q. He doesn’t show any sign of nervousness at 
all; does he? A. He doesn’t appear to be— nothing 
hysterical about him. io

Q. Any sign of sleeplessness? A . W ell, he looks 
kind of careworn, I think.

Q. But not sleepless? A. I think he can sleep 
fairly.

BY MR. M IN T U R N

Q. You spoke of neuritis; how does that affect 
him ? A. That is where your pain comes in— the 
result of the chronic inflammatory condition of the 
nerve.

Q. Does that affect him now, the neuratic condi-
tion? A. Yes, that is what causes the pains in his 
arms.

BY MR. E D W A R D S :—

Q. The muscles are all right— his arm is a  little 
it out, that is all? A. The muscles cannot be right 3°

1 the nerve is not, because it is governed by the 
nerve. », I  I

40
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M R S. M A R Y  E G A N , called as a witness on behalf 
of the plaintiff, and sworn, testified as follows:

D IR E C T  E X A M IN A T IO N  by Mr. Minturn:—

c: Q. Y ou  are the mother of the plaintiff in this case,
10 Francis J .  Egan? A. Y es.

Q. How old is your boy? A . H e will be twenty- 
six next birthday, the n th  or 12th  of March the 
n th  of March.

Q. D o you remember the time that he was in-
jured by this accident? A. Y es, sir.

Q. On M ay 1, 1903? A . Y es, sir.
Q. When did you learn that he was injured? A. 

When he was brought in to me off the ambulance. 
Q. About what time was that? A. Well, as far 

20 as I think it was about between eleven and twelve.
Q. Between eleven and twelve in *the daytime. 

A. Yes, sir.
Q. When he was brought in, was he conscious or 

unconscious? A. He was conscious, he was ab e to 

speak to me.
Q. How was he brought in? A . The man on

the ambulance helped him in.
Q. How many men? A. Only one; that is

was on the ambulance. ?
Q. When he came in what did1 you do with urn 

A. I sat him down— the doctor asked if they shoû  
take him in; I said yes. They brought him in> ^  
undressed him, and he examined him, and he wa ^  
such a nervous condition he could1 say nothing, an 
he got to bed in the afternoon.

Q. Who was the doctor? A . Worden.
Q. He is dead now, is he? A . Y es, sir. ^  

he undressed him' he said it was in a very bad 
tion, the shoulder bone where it was disjoint«»  ̂

4c he told me I should get him to bed as quic a
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could, until his nerves would get quieted and so I 
did, and gave him medicine; the doctor came in the 
afternoon and fixed the shoulder.

Q. How long was he in bed? A . W ell, as* far as 
I can remember he was in bed, for going on a couple 
of weeks and for going on a week he had the doctor
three time's a day to him.J 10

Q. For a week? A. 'For a week.
Q. And after that? A. And after that he came 

twice a day for a week, and after that he came once 
a day, and after that he laid off, then he would come 
every other day, and so on, until twice a week.

Q. How long was it before your son was able to 
go to work? A. Well, he wasn’t able to go to 
work, as far as my judgment goes, for two m onths;
I don’t know exactly the date; I could not say ex-
actly what date he went to work or exactly how long 2Q 
but as far as my opinion, it must be that, if not more.

Q- Was he able to use his arm? A. No, sir.
Q. What was done by the doctor with his arm?

A. He bandaged his arm, in bandages, and it was so 
for I don’t know— I could not say how many w eeks; 
it was bandaged when he went to his w ork; he 
couldn’t do anything any more than to go there and 
come back again.

Q. Did you do' anything for him? A . A ll I could 
do for him; I had to sit up nights going on two ,0 
weeks never lay down— trying to  ea'se him ; he was 
turning from one side to  another with the pain in 
the head and in the shouder, in fact he didn’t know 
what his pain was.

Q- Did he suffer pain, as far as you could see?
He suffered very badly with his head, and fever, 

and shoulder.

.Q- Did he groan? A. Y es, sir.
l °ng did that continue during the night? 

e  ̂ am pretty sure it was up to two weeks
at didn t get rest or he either. 4°
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Q. Gould he sleep on that side he was injured on? 
A . At' the end I suppose he could ; that I really don’t 
know; at the time he was injured he couldn’t sleep 
on the side— he was on every side, and I was back 
and forward and had to be up with him all the time, 
giving him his medicine during the night.

Q. He couldn’t 'sleep at all? A . He couldnt 
IO sleep at all for a week— he was just tossing and 

turning.
Q. For how long? A . W ell, it was over a  week; 

I couldn’t say exactly.
Q. W as he cut on the head? A. He was cut on 

the head— injured on the head, when he came in

Q. When was he married? A. The 22nd of June 
last— no; excuse me, the 28th of June.

Q. Did this accident affect his sight, as far as you 
could see ? A. A s far as I could see, I couldn t say 
anything; but he was told—

Objected to and motion to strike out. 

Motion granted.

• 1 ? AQ. Did he make any change in glasses.

Q. W hat change?A. W ell, blue or green glasses; 

there was some change in them—

C R O SS E X A M IN A T IO N  by Mr. Edwards:—

Q. He didn’t complain any more after he 
40 wearing blue glasses, did he? A. All the

to me.

---, ------------- 7 - .
O, He was home with you until that timer a . 

20  •
He was home with me until that time.

Yes.

V £ / .  J L ^ _ y  u u  u u v  v v  u u  w  '

Well, as far as I can remember, four or five wee s, 
I couldn’t say exactly the time, about that tun
somewhere about there.
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complained of pains— he thought his 'sight was fail-
ing. ,

Q. When he stopped wearing the blue glasses he 
didn’t complain of his sight? A. H e was wearing 
them because his sight was so poor. Of course he 
changed his glasses then for other glasses; I don’t 
know exactly when.

io

RE-DIRECT by Mr. 'M inturn:—

Q. Did he complain of pains in his head? A.
He complained of pains in his head, of course ; his 
head affected him ; he really didn’t know what his 
pain was.

'Q. He1 suffered all over? A . H e suffered all 
over; he did not know where his pain was, in the 
shoulder or on the head or the body; his doctor said 2Q 
when he came, he didn’t know really how he wa's in-
jured inwardly, or how he was injured, but of 
course the shouder was the main thing.

BY MR. E D W A R D S :—

Q. That was when he was in the house? A . When 
he was in the house, yes.

40
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G E O R G E  W IL L IA M S , called as a witness on be-
half of the plaintiff, and sworn, testified as follows:

D IR E C T  E X A M IN A T IO N  by Mr. Minturn:—

I live in New Durham ; my business is driver. I 
10 remember the time that Mr. Egan  was injured, near 

Homestead, on M ay 1, 1903. I was on the corner of 
Berberick’s saloon, on that day; I seen a car coming 
down, and saw a man get off of it, this Mr. Egan; 
the car he got off of was at Homestead Place.

Q. Did t'he car stop?

Mr. E D W A R D S :— I object to leading this 
witness.

20
The C O U R T :— W hat car?

Q. That car that Mr. Egan  was: on? A, Yes.
Q. Did that stop and let him off? A. Yes, sir.
Q. Then you saw'him' do what? A. Walk across 

over to the mill.
Q. W hat did you see happen to him before he 

got to the mill? A. The car coming up struck him. 
Q. A  car came up and struck him? A. Yes, sir. 

3°  Q. Did you hear any belLsounded?

Mr. E D W A R D S :— I object to leading the 
witness that way.

Q. Did you hear any bell rung? A. No, sir.
Q. Did you hear any warning of any kind?

No, sir.
Q. W hat became of him when the car struc 

him? A. I seen a man pick him up— the motorman 
4c and conductor pick him up and put him on the car.
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Q. Did you see where the car that struck him 
stopped? A. Ye^, sir.

Q. How far away from the accident, where he was 
struck, did the car 'stop after it had struck him? A. 
About half the length of a car.

Q. What did they do with him after they put him 
on the car? A. Well—

.Q. You didn’t see anything more? A . No.
Q- You didn’t see .him brought over to the shop? 

A. No, sir.

Q. How was that car going that came along 
and struck him, how was it going? A . Going south.

Q. How was it going as far as speed is concerned? 
A. Well, it was going pretty fast; it was going so 
ast that I wouldn’t take a chance to  jump on it.

CROSS E X A M IN A T IO N  by Mr. Edw ards:—  20

Q- Where were you standing? A. I was stand- 
ing on the corner of Berberick’s saloon.

Q- Which side of the road was that on, the north 
or t e south side? A. That was on the south side.

Which side Qf the road was the car that this 
man got off? A. It was on the right hand side * 
coming down the hill.

The right hand side going toward Hackensack 
Rlver? A. Yes, sir. 30

Q- That is the north side? A. Yes, sir.

a ' v  n<̂  y° U were on the other side of the street ? 
Tes, sir.

Jerse ^r-U W6Te n'earer to Hackensack River or to 
y ity, than the car when it stopped? A. W ell 

1 w a s h e r  to Jersey City.

0 t t , e n  the car went bT that stopped? A. Yes.

lens-th rvfl dld g °  by you? A< A b°ut the 
alf a car, the car that hit him.

mean tbe car that he got off of, had that 4<
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gone by? A. No, it was right opposite me.
Q. Did you see this man get off the car? A. Yes, 

sir.
Q. Where was he going? A. Over to the mill, 

Hollingshead’s.
Q . There is not any street corner there, is 

there? A. Homestead Place.
IO Q. The car stopped? A. Yes.

Q. And he got off? A . Yes.
Q. W alked around the rear of the car? A. Yes. 
Q. W hat kind of a day was it? A. Nice day.
Q. Clear? A . Yes.
Q. Any wind blowing? A. No, sir.
Q. Perfectly still? A. Yes.
Q. A  summer day? A . It was a nice day.
Q. H ow was this car coming from Homestead— 

the other car, I mean? A. Coming from Hacken 
2° ’sack.

Q. Y ou  saw it? A. Y es, sir.
Q. When did you first see it? A. I seen the car 

coming up right over from McCullom s.
Q. Has it to  come up a hill? A. N ot much, a 

little bit.
Q. Could you hear it? A . Y es, sir.
Q. Y ou  were standing on the sidewalk? A. es- 

H e didn’t ring the bell or nothing. 
o Q. I didn’t ask you that. Could you hear the car

coming? A. Y es, sir.
Q. Then you could turn around and see it?

Y es, sir. „
Q. Y ou  say you saw the car strike him? A. es’ 

sir.
Q. Which side o f the car was the gentleman on, 

toward you or the other way? A. Toward me. _ 
Q. Then he had almost got across? A. It caug 

him in the middle of the track.
Q. D id it throw him toward the rear of the ot 

40car, or toward you? A . It throwed him toward n
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Q. The car didn’t run over him? A. It hit him 
in the left side.

Q. He was walking in the rear of the other car, 
you say? A. W alking around, yes, sir.

Q. Then wasn’t his right side toward this car? 
(No answer).

Q. I say his right side was toward the other car, 
but the car hit him on the left side. H ow  long did 
you stay there? A. Not long after that.

Q. Did you wait there till they picked him up ?
A. Yes, sir.

Q. Where did' they carry him? »A. A s far as I 
know they put him on the car.

Q. Which car did they put him on? A. The car 
?oing up, the car going to the ferry.

Q. Did they go off with him on that car? A . Yes, 
sir.

Q. Did you talk to the man? A. No, sir.
Q. Did you know him? A. I knowed him.

' .Q- Known him for years have you? A . Y es, sir, 
quite a while.

Q. You work in the same shop? A. No, sir.
Q- Whom did you work for? A. Tony Roselle.
Q- You say that the car that afterwards struck 

uim went half a car length? A . Yes.
Q- Was- it going fast? A . Y es, sir, pretty fast.

30

GEORGE W IL L IA M S , recalled:—

BY MR- E D W A R D S:—

Q- Did Mr. Egan have anything in his hand? A.
. at I couldn’t tell you.

Q- Did he have an umbrella ? A. I couldn’t say. 4°



3 4

J O S E P H  N A S H .

J O S E P H  N A S H , c all e d a s a wit n e s s o n b e h alf of t he

pl ai n tiff a n d s w o r n, t e stifi e d a s f oll o w s:

D I R E C T  E X A M I N A T I O N  b y M r. Mi n t u r n: —

Q. Y o u a r e a lit tl e h a r d of h e a ri n g I u n d erst a n d ? 

1 0 A. Si r ?
Q. S p e a k l o u d s o t h e j u r y c a n h e a r y o u. I will 

s. a n d h e r e.  W h a t i s y o u r b u si n e s s ? A. P a vi n g.

Q. W h e r e d o y o u li v e ? A . I n H o m e st e a d.

Q. D o y o u • r e m e m b e r t h e o c c a si o n w h e n Mr. 

E g a n w a s h u rt, d o w n t h e r e n e a r H o m e st e a d ? A. 

Y e s, si r.
Q. W h a t w e r e y o u d oi n g ? A. W ell, I w a s 0 

i n g a littl e bl a s ti n g t h e r e, a t t h e fi r e h o u s e, o n 

H o m e s t e a d Pl a c e.
2 0  Q. T ell u s w h a t y o u. s a w  h a p p e n t o M r. E g a n. 

A. B o t h c a r s w e r e c o m i n g. W e c all it d o w n hill a n 

u p hill, b e c a u s e t h e Pl a n k r o a d, w h e n it r u n s u p ■' 

r u n s s o ut h.
Q. I s t h e r e a n y hill t h e r e ?  A . Y e s, sir.

Q. W h e r e t h e c a r s w a s i s it hill y ? A. N o, t h e y 

w e r e o n t h e Pl a n k r o a d.
Q. A t t h at p oi n t w h e r e t h e s e c a r s w e r e, a n d w er e 

t h e a c ci d e n t h a p p e n e d, h o w i s t h e s t r e e t ? A. 

t h at, o n H o m e s t e a d Pl a c e (i n di c a ti n g ).

3 0  Q. Y o u m e a n t h e y w e r e cl o s e t o g e t h e r ? A. 

g e n tl e m a n g o t off t h e c a r a n d w al k e d ar o u n 

b a c k, t h e o t h e r c a r c a m e u p t h a t w a s g oi n g s o u > 

w e c all it — u p h ill; of c o u r s e t h e o t h e r o n e t h at r u n-

d o w n r u n s li k e t hi s, y o u k n o w, — of c o u r s e y o u s 

d o w n a n d u p; t h a t i s t h e p r o p e r w a y ot it, d ui  * b  

m a n y p e o pl e g e t mi x e d1 u p; b u t t h a t is t h e 1 

B o t h c a r s c a m e al o n g a n d t h e g e ntl e m a n c a  ̂

t h e r e; a n d w e s a w hi m l yi n g d o w n i n t h e tr a c , 

s a w hi m m y s elf; a m o t o r m a n a n d s o m e o n ^  S  ‘ a

4 c h ol d of hi m; I w a s a b o u t a h u n d r e d a n d fift y



35

JO S E P H  N A SH .

hundred and seventy-five feet from the accident; 
before I could get there they took him down to Hol- 
lingshead’s moulding mill, and that is all I know 
about it.

Q. Did you see him struck? A. No, sir; I did 
not; he was lying there when I ’saw him ; all I heard 
was when he (the motorman) put the brake on, you 
know, and the car struck suddenly, just as if two 
cars clapped together.

Q. What called your attention to it? A. I 
couldn’t say that, sir.

Q. Was it the brake? A. I don’t know whether 
'he put the pressure on or what, but the car stopped 
suddenly; t'he man was down and out.

£). Could you hear the brake when 'he put it on?
A. I couldn’t say what he put on before the car 
stopped; the other one stopped, too, after they took -Q 
him down to Mr. Hollingshead’s lumber shop.

Q. Could you hear the brake when the car 
stopped? A. I couldn’t hear that brake, no, s ir ; 
k was the sudden stop of the car.

Q. What kind of a day was it? A . I couldn’t tell 
that; it is so long ago, and I didn’t get picked up 
until yesterday, and I don’t know anything more 
about it, only what I saw and that is all.

Q- If it was a very windy or dusty day you would 
remember it? A. I don’t remember the number of 
t'he car or nothing more.

Q- If it was a very dusty or windy day you would 
remember it? A. Well, I could say it was a clear
ay, because I was working outside ; it was a clear
ay’  ̂ remember that; otherwise I couldn’t re-

member any other part of the business.

CROSS E X A M IN A T IO N  by Mr. Edw ards:—

was it fixed you up yesterday? 40
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The C O U R T :— Picked him up, he said.

A. Y es— well, the gentleman that got hurt, he 
asked me would I please come up; he found out I 
was in this place working.

Q. How near were you to where the accident hap- 
I0 pened, about how far— how far were you working 

from the accident? A. About 170 feet.
Q, Toward Jersey  City or Hackensack? A. I 

was right over Paterson PlankroaxJ, where the fire 
house is, at Homestead Place.

Q. W ere you nearer to Jersey  City or the car? 
A. It stopped SO' suddenly that I looked up out of 
the hole, and there was the man.

Q. Had the car that he got off of passed you? A. 
That I don’t know; the man was lying in the car 
track. I can’t tell you any more of it.

Q. Where was the man lying in the car tracks, 
between the two tracks? A . That I would n,ot ad-
m it; I couldn’t get down so far as that.

Q. Where was he lying, was he thrown between 
the tracks— between the two cars? A. He was nit 
with the up c a r ; the up car that was going south.

Q. Which way did that car throw him, to the le t 
or to the right? A. W ell, that was going to the 
right, going up hill.

 ̂ Q. Which way did it thrown him, on the left hand 
side or the right hand side? A. They picked him 
up so quick, before I could get to him, before t e 
motorman and somebody carted him away.

Q. Then you didn’t see him struck at all? 
N o ; he was lying there; they picked him up, t e 
other man with me would not come down; whet er 
he was between the two tracks or where, I don 
know.

O. When you saw the cars were they right close 
40together? A. One was going up and the 0
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down; the down car stopped, when they heard the 
smash, I suppose;.

Q. Their platforms were about opposite, weren’t 
they? A. A  little past one another.

Q. About how far, five or six feet? A. I couldn’t 
say that.

Q. How far? A. Well, I would not want to say ; io 
it might have been ten feet; I would not have no 
idea of that.

Q. You heard the car coming from Hacken-
sack? A. From Paterson, yes, sir.

Q. And your hearing was just as good then as it is! 
now ? A. Yes, sir.

Q. No better? A. No better, no.
Q. Did they put this man that was hurt on the 

car and carry him home? A. No, sir. They took 
him right down to Hollingshead’s lumber mill.

Q. Did you see this colored man (referring to the 
witness George Williams) there? A. No, sir; that 
is where he got into in— I don’t know how I 
got into it.

Q. You didn’t see him there at all? A . No, 
sir; we were the only two that was in that hole.

Q. Was the colored man in the hole, too? A. 
No, sir. There you are.
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G U S T A V E  P F IN G S T E N , called as a witness on 
behalf of the plaintiff and sworn, testified as fol-
lows :—

D IR E C T  E X A M IN A T IO N  by Mr. Minturn:—

io
I am a  real estate broker, in Jersey City. I re-

member the occasion when Mr. Egan  was injured, 
the first of May, 19 0 3; I was on the same car that 
he was on.

Q. Do you remember it stopping to let him off? 
A. No, I don’t think it stopped.

Q. Do you remember Mr. Egan  getting off the 
car? A . I do:

Q. W hat did he do? A. Do you want me to tell 
20what transpired?

Q. I want to know whether he got off the car or 
whether the car stopped to let him off ? A. I don t 
think the car stopped; it had slackened up and al-
most came to a standstill. Mr. Egan  left the car an 
got at the back of the car that he left, and the car 
came— the car that came up the hill from Home 
stead struck him.

Q. W here was he when the car struck him? A. 
Well, I didn’t see him struck; I couldn’t see him. 

3 ° Q. Did you hear any bell? A . No, I didn t hear 
. any bell.

Q. Or any warning of any kind? A. I didn t pay 
any attention; I didn’t look.

Q. If there had been a bell you would have re 
membered it? A. I might have.

B Y  M R. E D W A R D S :—

4c Q. And might not? A . I might not.
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BY MR. M IN T U R N

Q. How far beyond the place where Egan  was 
struck did the car pass before it stopped— how far 
did it go, the car that struck E g an ? A. W ell, when 
my attention was drawn to it they were about fifteen 
or twenty feet apart, possibly. io

Q. Where was Egan  thrown by his contact with 
the car? A. I think between the tracks, about the 
center of the tracks.

Q. The up and down track? A . Yes.
Q. Did you see anybody pick him up? A. Our 

car then stopped and three or four of them picked 
them up.

Q. Where did they put him? A. They took 
him over across the track on to Hollingshead’s mill.

20

CROSS E X A M IN A T IO N  by Mr. Edwards

. Q. Where were you on the car? A. On the rear 
platform.

Q. Do you remember where Egan  was before 
he got off? A. I think he came from the inside of 
the car.

Q. The car was slowing up, was it? A . Slacken-
ing up. 3o

Q. And1 he jumped off? A. H e stepped off; he 
didn t have to jump.

Q. How far do you suppose the car went after he 
stepped off, before it came to a 'stop? A. W ell, I 
think the conductor then rang the bell for him to go' 
^ead; it stopped when the accident happened; then 
he pulled the bell.

Q- How far had the car gone when he went to go 
across the track, should you say? A. Four or five 
‘eet> or something like that.

Q* Did you notice how he was looking at all? A . 4°
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V" A'
Well, I didn’t pay no attention to it ; I saw him get 
off the car.

Q. He seemed in a hurry, did he not? A. I 
didn’t pay no attention.

Q. Did you hear the other car coming? A. I 
think I did, yes.

io Q. Y ou  heard it coming but you don’t remember 
any bell? A . Y es, I heard it coming.

Q. Y ou  were on the rear platform? A. The rear 
platform.

Q. Is it a straight track there?A. Yes.
Q. Do you know what part of the car struck this 

man; could you say that? A . No, I couldn’t say.
Q. W hether it was the front or the side of the car 

you can’t say? A. I can ’t say.
Q. A fter he was struck he lay between the tracks? 

20 A. Ju st about in the middle of the track.
Q. He wasn’t there on the other side, toward Mr. 

Williams, the colored man? A. I didn’t see Mr. 
Williams.

Q._ Mr. Williams was at the saloon there, was he? 
A. No, he was not that I saw.

Q. Could you say how fast the other car was com-
ing? A. No, I couldn’ t say it was in front of us.

Q. It stopped very suddenly down there, didn t 
it ? A . I should say it was about fifteen feet we 

30 were apart when the two cars stopped.
Q. When it stopped was it about at the corner 

then— the car coming toward Jersey City? A. t 
was about at the saloon corner.

Q. That was the proper place for it to stop? A- 
It always crosses there, certainly.

Q. Do you remember particularly what kind of a 
day it was? A. It was a clear day over head, but 1 
was blustery. ,

Q. Did you notice whether this man Egan looke 
when he crossed the tra c k ; can you tell us anyt in£ 

4° about that? A . I didn’t pay any attention.
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Q. Where did they take him after the accident? 
A. To Hollingshead’s.

Q. You saw him taken into the mill? A . I saw 
him taken down that way, toward the mill.

RE-D IRECT by Mr. M inturn:—

Q. Where did the car stop to let Egan  off? A. 
At this cross street, whatever it is,

Q. Homestead Place’? A . I don’t know what 
they call it.

Q. Did you hear the bell rung by the conductor, 
to let him off? A. I saw him pull the bell— pull the 
strap.

RE-CROSS by Mr. Edwards :—

20

Q. Is there any cross street that runs all the way 
across there at that point? A. W ell, I don’t know.

Q. Where is this factory? A . Hollingshead’s mill 
is right at the railroad, about a block away from the 
Plankroad.

Q- About opposite where this accident happened?
A. About opposite.

Q. The street doesn’t go through on that side, 
does it ? A. The street makes a break, I think; and 
then probably fifty or sixty feet it doesn’t run 3°  
straight across, where this new fire house is, I think 
the street is about fifty feet below the other, toward 
Homestead.

Q- Toward Homestead, the southerly side? A. 
Toward Homestead.

BY MR. M IN T U R N

Q- The fire house is where? A. The fire house 
1S on the westerly side of the Plankroad: I think at 4°
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that time it was on the westerly side, a little frame 
building, at that time.
• Q. W here was it, on the corner? A. No, imme-
diately adjoining the saloon; at that time it was a 
little frame building, they used it for a fire house.- 

Q. It is on Homestead Place, the fire house? A. 
Both of them are, the new one and the old one, but 

10 it is on the easterly side and one is on the westerly
side. ,

Q. H o m e s te a d  Place runs at right angles with the
Paterson Plankroad? A. Yes.

B Y  M R. E D W A R D S :—

Q. By the way, do you remember what the grade
is there? A. A  slight incline from Homestead.

Q. Up hill toward Jersey City? A . Yes.
20

B Y  M R. M IN T  J R N  :—

Q. It is very slight, though? A .V ery slight.

P L A I N T IF F  R E S T S .

3°  --------

Mr. E D W A R D S :— I ask for a non-suit, 
your Honor. It does not appear that t ^  
was any negligence on the part of the 0 
pany or any of its servants, and it ^oeS.,u_ 
pear affirmatively that there was con 
tory negligence on the part of the plainti

The C O U R T :— I think I will let this case 
4c go to the jury, on the lines of the Scott ca
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Defendant prays that an exception m aybe 
allowed, and it is allowed, and signed and 
sealed accordingly.

C. W. P A R K E R , J .  (Seal.)

Mr. Edwards opens case for defendant.

io

D E F E N D A N T ’S E V ID E N C E .

G ILBERT G O LD M A N , called and sworn as a wit-
ness on behalf of the defendant, testified as fol-
lows :—

DIRECT E X A M IN A T IO N  by Mr. Edw ards:—  2Q

I reside at 67 East 84th Street, New Y o rk  C ity;
I am a commercial traveler; at the time of the acci-
dent I travelled for the American L ad y  Corset Com-
pany; at present I am with the Adrianoe Health 
Brace Company.

Q. Do you remember the date of the accident?
A. I don’t remember.

Q. I don’t mean the day of the month. W ere you 
on the car that day? A . I certainly was. ô-

Q. Where were you going? A . To Passaic.
Q- Where were you on the car? A. Sitting 

right beside Mr. Egan, in the front of the car.
Q* What kind of a car was this? A . A  closed 

car.

Q- Did you know Mr. Egan  at all? A. I did not.
Q. Do you remember the car coming to a stop, 

or do you remember the car slowing up? A. The 
car slowed up.

Q- What happened; just tell us? A . To the best 
of my knowledge and belief, Mr. Egan  got up from 4 °
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the front of the car, and as he was coming toward 
the back the conductor pulled the bell for the car to 
slacken up; Mr. Egan  before the car stopped, jump-
ed off the back of the car, and crossed in back of the 

. car to the other track, the track going toward Jersey 
C ity ; it was a very windy and blustery day—in fact, 
it was very difficult for any body to walk without 

10 holding their hats down to prevent the dust from 
getting in their eyes, which Mr. Egan  did also I 
guess that is his name; I didn’t even know his name 
until I came to-day— which Mr. Egan  did himself, 
and directly opposite our car, almost, there was a 
car coming, going toward Jersey City, and from the 
outlook of it Mr. Egan  must have gone right into 
the side of the car, with his head down.

Mr. M IN T U R N :— I object, and ask to 
20 have that stricken out.

The C O U R T :— I do not think this witness 
can undertake to guess what happened. He 
can state what he saw.

The W IT N E S S :— I saw him after he came 
over back of the car; the car came to a sud-
den stop, because the conductor gave t ree 

Q bells; I got out and went to the back of t
car in a h u rry ; I knew there was some acci 
dent; I saw Mr. Egan  lying in between 

two cars.

Q. How far beyond him had the other car 
A . About twenty feet, I should judge, that is a 
all ; our car had passed him about half a bloc , 
distance of about a half a block from our 
where he w as; by the time our car stoppe . 
everything— they couldn’t have slackened up 

40 sooner than that.
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Q. Did you hear the car coming-? A. Well, to 
the best of my knowledge, I didn’t, because I was—

Q. Did you hear any bell rung? A. That I don’t 
remember.

Q. You don’t recall? A. No, sir.
Q. How did he hold his hat on that day? A. With 

his hand to his head, down 'this way, and he tried to 
prevent the dust from coming in his eyes.

0 . Bending forward? A. Bending forward.

CROSS EX A M IN A T IO N  by Mr. Minturn

Q. You reside, I think you said, in New York?
A. I do.

Q. You have resided there how long? A. All 
my life; that is not in that house; I only lived there 
since the first of A pril; but I lived in 114th  Street for 20 
thirteen years.

Q. What were you going to Passaic for that day?
A. On business.

Q. You sat up in the front of the car? A. Yes, 
right opposite Mr. E g an ; he sat on one side and I on 
the other.

Q. How near the front? A. We were right near 
the front door.

Q. How many others in the car? A. That I don’t 
know; I didn’t stop to count the passengers. 30

Q. How did you recognize Mr. Egan? A. I 
didn t any more than I did any of the others.

Q- What called your attention to the fact that 
there was an accident? A. When the conductor 
rang the bell three times for the car to stop suddenly.

Q. Which conductor? A. The conductor of our 
car.

Q* Had your car started on again after Egan got 
°ff? A. Yes, sir. It got two bells to go ahead and 
when it ran into the other car the conductor rang 
the bell three times for the car to sudden stop. 40
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Q. How long after Egan got off was it he rang 
the bell for the sudden stop? A. Immediately after, 
because the two cars were so close together.

Q. Did you see Egan get off? A, Yes sir.
Q. Which 'side of the car were you on? A. The 

side toward Jersey City; he got off that side; I was 
sitting going toward Paterson.

Q. Had you been talking at all? A. No, sir, I 
did not.

Q. Had you been reading a newspaper? A. I 
might have.

Q. Did you have a newspaper in your hand? A. 
I don’t remember.

Q. What time of day was it? A. Around eleven 
o’clock; it was Friday.

Q. How do you remember distinctly it was 
20 windy? A. Because I remember the accident ex-

actly.
Q. Was it windy when you got on? A. It was 

windy; I came from Hoboken— I had seen some 
trade in-Hoboken first, and had gotten on the car at 
Hoboken.

30

Q. Where had you been in Hoboken before you 
got on the car? A. I stopped in I. M. Bach & Co., 
on'the business street there, I forget the name.

Q. What time did you go there? A, Well, I 1 
my home at half-past eight in the morning and got 
there about nine or 'after nine something aroun
there.

Q. Where did you get that car? 'A. A t the street
there, Washington Street, right at the City j* 
building there, or the bank building, something 1 
that. ,

Q. You got the car there, did you.?> A. I t in
so. ,

Q. At the Gity Hall? A. Well, I don’t know the 
4° name of the place at all there; I am not acquaint
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Q. You remember the City Hall? A. No, I don’t 
remember.

Q. You said the City Hall? A. I think it is.
Q. You said the bank building or the City H all; 

which is it? A. I don’t remember; there was some 
big building—it was corner of Washington Street, 
wherever that car goes there; I don’t just know 
what the street is.

Q. What induced you to say that you got on at 
the City Hall? A. Well, I don’t know one part of 
that town from the other. .

Q. What induced you to s'ay it was the bank 
there? A. I imagined it was.

Q. Why did you imagine it was? A. Because I 
saw a big building there; I don’t know whether it 
was the Court House or City Hall, or what.

Q. What kind of a building was it? A. It looked 20 
to me like a gray building.

Q. Did it set back in a suqare? A. I don’t re-
member.

Q. Was there a flag-pole on it? A. I don’t re-
member that either.

Q- A brick building? A. No ; it looked to me 
as though it was a stone building.

Q. What color was the stone A. Gray, I think.
Q. What side of the street were you on when you 

got on? A. Well, when I got on I was going to- 30 
ward Paterson. I should consider it the right side 
°f the street.

Q- You were on the right hand side of Washing-
ton Street as you go to the Ferry? A. Well, I said 
where the car stops-—that is not the side nearest to 
New York; I was on the other side.

Q- The west side? A. I don’t know whether it 
was north or west, or what.

Q- The side nearest to the— ? A. I was on the 
S1 e furthest from the river, because I don’t know 
nort ’ south, east or west in some of these towns. 4°
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Q. Do you know whether the corner you got on 
at there was a cigar store? A. I don’t know; the 
only way I happen to know Washington Street is 
doing business on that street.

Q. How often have you been doing business on 
that street? A. I go over there on an average of 
once a month.

10 Q. Once a month on Friday, you see this same 
man, Bach? A. And sometimes I go on to Pater-
son ; I work around the other way other times, and 
come on from Hackensack and go into Paterson.

Q. What do you sell? A. At that time corsets of 
the American Lady Corset Company.

Q. Where is Bach’s place? A. Washington 
Street, just what streets it is between I don’t know.

Q. Do you remember the number of it? A. No, 
sir.

20 Q. But you think that you got on at the corner, 
by the City Hall?

Mr. E D W A R D S H e  didn’t say that.

>A. Let me collect my thoughts.
Q. Let me ask you; how often have you been 

coming to Hoboken during the last five years?
* On an average of three or four times a year ve 

, Q times a year.
Q. And you have no difficulty in finding Bac s 

place? A. No, because I am well acquainted1 wit 
that place; I know where Washington Street is, but 
I don’t know where any of the other streets are.

Q. Do you know where the City Hall is? A.
Q. Do you mean to say you go up Washington 

Street, and don’t know where the City Hall is.
No, I never found out the name of anything e ŝe‘

Q. \n u  know where the bank is beside the  ̂
Hall? A. No, I don’t know; if I am not mista e 

40—doesn’t this car run right opposite let me
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I. M. Bach is—'have you any idea where Geismar & 
Meyer are?

Q. Yes. A. Well, I think the ear goes pretty 
nearly past that door; Bach is half a block above 
Geismar & Meyer.

Q. You think this car goes by it or pietty nearly? 
A. A block away ,or half a block; I don’t know ex-
actly which, any more than I know I have taken it 
several times, but don’t know just where.

Q. Did you come over here on business to-day? 
A. No, sir; I came at the request of the Company.

Q. What interest have you in the Company ? A. 
Absolutely none.

Q. Are you a stockholder? A. No.
Q. In no way identified with it? A. No.
Q. Who asked you ¡to come over? A. The law-

yers asked me to come over, for the simple reason 
that this accident took place—

Mr. M IN TU RN  Objected t o ; don’t an-
swer that.

Mr. E D W A R D S:— I want the answer.

Question and answer read.

The CO U RT:— He said the lawyers for 30 
the Company; that is all he need say.

Q- Did you give your name to those lawyers? A.
No sir; I gave it to the conductor.

Q- On the day of ¡the accident? A. On the day 
°f the accident.

Q- Who asked you for it? A. The conductor as 
a witness.

Q- Did you tell the conductor what you saw on 
that day? A. I did. 40
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Q. Andi gave him your name and1 address? A. I 
gave him my name and address ; yes, sir.

Q. And you came over here to-day without a 
subpoena? A. Without a subpoena; yes, sir.

Q. Who asked you to come over? A. Mr. Van 
Htorne wrote tO' me a letter, asking me if I would

io  a P P e a r -
Q. Mr. Van Horne who is connected with the 

trolley Company wrote you a letter asking you if you 
would appear? A. Yes, being that I said I would 
in case they wanted me.

Q. Where do your travels take you as a travelling 
man? A. At that time through the State of New 
Jersey, State of Pennsylvania and through the State 
of New York.

Q. Where were you yesterday? A. I was at
2Q home.

Q. Where were you on Saturday? A. In New 
York. ,

Q. And all last week? A. Well, I told you 
changed my position since then; since the first of the 
year. I am now a commercial traveller for the Adv-
ance Health Brace Company.

Q. Still a commercial traveller? A. Yes, sir.
Q. When were you last away from New York 

City, for any lengthy period, as commercial trav 
, Geller? A. Since last October.

Q. Have you been home since then? A. Yes, sr.
Q. Have you had any talk with Mr. Van Horne, 

or anybody in this Company ? A. I don t know 
Mr. Van Horne.

Q. Have you had any talk with Mr. McGovern. 

A. I don’t know him.
Q. Do you know anybody connected with t e 

trolley company? A. I do not, absolutely
Q. You don’t mean to say that you haven t tal ^  

this matter over since court assembled here 
40morning? A. I have talked nothing over, I
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not seen any people this morning till half-past twelve 
when I entered this court building with Mr. Mc-
Manus, Whom I met at the lawyer’s office.

Q . The lawyer’s office? A. The company’s of-
fice.

Q. You went into the Company’s office, did you?
A. Where they requested me to call on Mr. Van IO 
Horne.

Q. In the Company’s office? A. Yes, sir.
Q. And1 you came up here with the Company’s 

man, Mr. McManus? A. I don’t know whether he 
is the Company’s man.

!Q. You say you met him in the Company’s office?
A. Yes, sir.

Q. And they sent you up here in his company?
A. Yes, sir; to see Mi. Van Horne.

Q. And you say you have not talked the matter 2Q  

over with somebody in this Court room? A. No, 
sir.

Q. Not even during the recess, or out in the lobby 
here? 1A. No, sir.

Q. How long is that car? A. Now that—
Q- In your judgment, how long a car was i t ; was 

it a short car, or a very long car? A. N o ; it seemed 
to me as though it were one of the long cars.

Q. You were sitting 'how near the door? A. 
Right close to the door. 30

Q. Do you mean to tell this court and jury, sitting 
next to the door—you are short sighted, too, I no-
tice? A. No, I am far sighted, at that time I didn’t 
wear glasses, either.

Q- Well, sitting next to the door in this very long 
car> on this blusterv day, you saw Mr. Egan get off 
the back platform ? A. Yes, sir.

Q. He was on the seat opposite to which you 
were sitting, and vou saw him go around behind the 
dashboard—the back dashboard? A. Yes, sir.

Q- And you saw him hold his hat on? A. I saw 4°
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him hold his hat on and bend his head down.
Q. What attracted you to Mr. Egan doing that? 

A. I don’t know what attracted my attention to it, 
but I just happened to look out of the window, being 
a windy day, when he stepped back—

Q. What window did you look out of? A. I 
looked back of the car.

10 Q. Then, looking straight back through the back 
of the car, you saw this short man going around the 
back of the car? A. Yes, sir.

Q. On this blustery day? A. Yes, sir. Well we 
were a little bit away from Mr. Egan at the time 
when he went back of the car; don’t forget that.

Q. How far away from Mr. Egan were you when 
you saw him? A. Well, I should judge about five 
or six feet away from him, but the car had started 

20 off.
Q. And hadn’t crossed the track at that time? A. 

He did not, when the other car came in back of him.
Q. You saw him holding his hat on ? A. Yes, sir.
Q. And head down? A. Yes.
Q. And you don’t remember any gong? A. 

don’t remember hearing any.
Q. And have you no reason to give to the Cour 

and jury why you looked down the back of the car 
and saw what Mr. Egan was doing? A. No partic 

n̂ uar reason.
3° j p A

Q. You think you had a newspaper that day.
I won’t say I did or I didn’t. t

Q. Had you been reading on the car? A. I d°n 
remember.

Q. As I understand it, you remained seate 
A. No, I think I went to the back platform to smoke 
a cigar, if I am not mistaken, after the car had stop 
ped there.

Q. After the accident? A. No, before the aca 
dent, if I am not mistaken. I got up just about * 

4otime Mr. Egan got up to get out of the car; whet
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it was a minute or so after that I don’t remember, 
but I was right behind him getting out on the back 
of the platform, to smoke a cigar.

Q. Then you followed Egan out? A. I followed 
Egan out to the back platform, to smoke a cigar.

Q. Why didn’t you tell Mr. Edwards that? A.
He didn’t ask me, I0

Q. You said you sat opposite Mr. Egan? A Yes, 
sir.

Q. When did you go out on the back platform?
A. Just as Mr. Egan was crossing the back— after 
he had hit the car.

Q. After the car had struck him then you went 
in the back? A. Yes, sir. I went to the back of 
the car to smoke a cigar.

Q. After he had been struck? A. Yes, after he 
had been struck. I didn’t see him just when he was 20 
struck.

'Q. When you were seated at the front of the 
car, do you think he was crossing the back of the 
car? A. Yes, sir.

RE-DIRECT E X A M IN A T IO N  by Mr. Edwards:

Q- You gave your name to the conductor, did 
you not? A. I certainly did.. ” ; 3P

Q. And the Company afterwards wrote to you as 
to what you knew of the accident? A. Yes, sir.

Q. And you answered them at once? A. Yes, 
siG voluntarily.

Q- And from that day to this you haven’t seen 
t em? A. I have not seen anybody.

Q- Until you were asked to come as a witness?
A. Yes, sir.

Q- And you felt it your duty to come? A. Be-
cause I had promised them I would in case I was 
wanted as a witness. ,4P
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Q. Why did you promise the conductor you 
would come?

Objected to.

Q. You came because you had your views as to 
/how the accident happened? A. I did.

B Y  MR. M IN T U R N :—

Q. You were not subpoenaed? A. No, sir.

W IL L IA M  R IN T E L M A N , called as a witness on 
behalf of the defendant and sworn, testified as fol-
lows :—20

D IR E C T  E X A M IN A T IO N  by Mr. Edwards:—

I live at Weehawken Heights; I am a liquor deal-
er; I am thirty years old. I remember the day of 
the accident to Mr. E g an ; I had not known him be-
fore that time. I was on the car going to Paterson, 

standing on the rear platform.
Q. Do you remember Mr. Egan getting off the 

car? A. I do.
Q. Had the car stopped when he got off? A. 

No, sir.
Q. After he got off, what did he do? A. He got 

down to  the1 back of the car, pulled his hat d!own and 
went ahead.

Q. Why did he put his hat down? A. I supp<>se 
because it was windy.

Q. What happened after that? A. I don’t know 
after that—

Q. He went out of your sight? A. Yes, sir.
40 Q. Did you see the other car? A. I did.
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Q. Where was he lying after he was hit? A. 
Back of our car.

'Q. Between the two tracks? A. Between the 
two tracks.

Q. How soon did your car stop after he was lying 
there? A. Well, the conductor gave the motorman 
a bell and he went about twenty feet ahead, toward 
Homestead, and stopped. 10

Q. Did you see the other car coming? A. No, 
sir.

Q. Did you hear it? A. No., sir, I didn’t; we 
were busy talking there.

Q. You were taiking to some one? A. Yes sir.
Q. Did you give your name to the conductor?

A. Yes.

CROSS EX A M IN A T IO N  by Mr. Minturn:—

,Q. You were subpoenaed here? A. Yes sir.
Q- You were smoking, I think you said, on the 

rear platform? A. I guess I was smoking a cigar
t at day; Mr. Pfmgsten gave me a cigar; I remem-
ber it.

Q- This gentleman who was on the stand here to-
day? A. Yes, sir.

Q. You were talking with him, were you? A. 
res, sir. H

Q- You saw Mr. Egan get off? A. I did.
1 AL ^ 0U ^ear<d the1 bell ring for the car to stop and 
let him off? A. Yes.

Q- The car had about stopped. A. It didn’t come 
t0 a stop at all.

Q- But very nearly stopped, did it? A. Pretty 
nearly, yes,

•; )^ere y °u facing the front of the car? A. In-
side of the car.

Yes sir°U WGre lookin£  s l i g h t  ahead then? A.

20

30

40
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Q . Y o u  d id n ’ t see  M r . E g a n  g o i n g  aro u n d  back 

o f th e  c a r  a t  a ll?  A .  I  did.

Q . Y o u  w e r e  lo o k in g  s tr a ig h t  th r o u g h  the car? 

A .  A t  th e  t im e  h e  g o t  o ff I  tu rn e d  a ro u n d  and look-

ed a t h im ; I  ju s t  tu r n e d  a ro u n d  lik e  th at.

Q . D id  y o u  w a tc h  h im  g o  a ro u n d  th e  b ack  of the 

c a r ?  A .  I d o n ’t k n o w .
IO Q . Y o u  d o n ’t o rd in a rily  d o  th a t  w h e n  people get 

o ff th e  c a r ?  A .  I  d o n ’t d o  it a lw a y s ;  I  ju st happen-

e d  to , I  tu rn e d  m y  h e a d , th a t w a s  all.
Q . Y o u  were talking with M r . Pfingsten? A. 

Y e s ,  sir.
Q . S m o k in g  y o u r  c ig a r s  to g e t h e r , I  presume. 

A .  Y e s .
Q . W h a t  w e r e  y o u  ta lk in g  a b o u t?  A .  I don’t  re-

m e m b e r.
Q . S o m e t h in g  in t e re s t in g ?  A .  I  d o n ’t know.

20 ~Q \  Y o u  d id n ’ t k n o w  M r .  E g a n  a t a ll?  A. No,

sir* A
Q . Y o u  h a d  n o  in te re st in h im  w h a te v e r?  A.

N o ,  sir. ,
Q . A l l  y o u  re m e m b e r  is th a t h e  g o t  o ff the car an^ 

th e n  y o u  w e n t a n d  tu rn e d  a ro u n d  to  see? A . 

tu rn e d  a ro u n d  a n d  fa c e d  t h a t  w a y ,  a b o u t.

Q . W h y  did y o u  d o  th a t?  A .  I  d'on t k n o w ,1

ju s t  c a m e  t o  m e . „
Q. D o  y o u  d o  th a t  e v e r y  tim e  a n y b o d y  gets 0

30  o f a  c a r ?  A .  N o ,  I  ju s t  h a p p e n e d  to . ,
Q . W h a t  k in d  o f a  h a t d id  h e w e a r ?  A . -

d e r b y . r
Q. D id  he w e a r  g la s s e s ?  A .  I  th in k  he di we

g la sse s .

Q . A r e  y o u  s u r e ?  A .  Y e s ,  p o sitiv e . t  did-

Q . D id  he h a v e  a n y th in g  in h is  h a n d ?  A .

n ’ t n o tic e  if he d id. . ,e(j
Q . A n d  th e  c a r  w e n t t w e n t y  fe e t  a fte r  it s ar 

on a g a in , did. i t ?  A .  W e ll ,  it d id n ’ t sto p  at all, 

40 w e n t o n  to  H o m e s t e a d  sta tio n .
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Q. It g o t tw o  b e lls?  A .  T w o  b ells to  sto p .

Q. A fte r  E g a n  g o t  o ff it g o t  t w o  b ells to  g o  

ahead? A . N o ;  'he g o t  a b ell t o  g o  r ig h t  a h e ad .

Q. One bell to  g o  r ig h t  a h e a d ?  A .  Y e s .

Q. A n d  he g o t  tw o  b ells to  s to p ?  A .  O n e  to  

stop ; tw o to  g o  a h ead .

Q. Y o u  th in k  w h e n  th e  e a r  s to p p e d  it w a s  w ith  

the three bells? A .  T h e r e  w a s  th r e e  b e lls ; h e w e n t  

about tw en ty feet.

Q. G oldm an s a y s  th re e  b ells w e r e  r u n g —  A .  I  

don’t know  th at.

Q. It w en t tw e n ty  fe e t, a n y h o w ?  A .  A b o u t  

twenty feet, I  sh o u ld  ju d g e .

R E - D I R E C T  E X A M I N A T I O N  b y  M r . E d w a r d s :

Q. Y o u  didn’t c o u n t th e b ells, w h e th e r  it w a s  tw o  

or three? A .  N o .

Q. M r. P fin g ste n  .w a s  on th e  c a r ?  A .  Y e s ,  sir.

Q. D id  y o u  see a n y  o f th e  o th e r  g e n tle m e n  t h a t ’ 

had been sw o rn  on th a t  c a r  ? A .  N o , I  d id  n o t.

Q. Did y o u  see M r . G o ld m a n ?  A .  N o ,  I d id  n o t.

B Y  M R . M I N T U R N

Q. Y o u  didn ’t  see G o ld m a n  c o m e  b a c k  a n d  

'smoke a cigar, d id  y o u ?  A .  N o ,  sir. 3 o

B Y  M R . E D W A R D S

Q. Y o u  d o n ’t re m e m b e r t h a t ?  A ,  N o ,  sir.

Q- B y  the w a y , y o u  g a v e  y o u r  n a m e  to  th e  c o n -

ductor, didn’t y o u ?  A .  Y e s ,  sir.,

B Y  M R . M I N T U R N

Q- Did y o u  g iv e  it  to  h im , o r  d id  th e  c o n d u c to r  

go around lo o k in g  fo r  i t ?  A .  H e  lo o k e d 1 fo r  it. 4 °
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T I M O T H Y  J .  F I E L D S ,  c a lle d  a s  a w itn e ss *on be-

h a lf o f th e  d e fe n d a n t, a n d  s w o rn , testifie d  as fol-

lo w s  :—

D I R E C T  E X A M I N A T I O N  b y  M r . E d w a r d s :—

IO I re sid e  a t  P a t e r s o n ; I a m  a  c o n d u c to r  on the J. 

C., H . &  P . ; I  h a v e 1 b e e n  su ch  c o n d u c to r  six  years.

Q . W e r e  y o u  th e c o n d u c to r  o n  th e  d a y  o f  the ac-

c id e n t to  M r . E g a n ?  A .  Y e s ,  sir.

Q . W h ic h  c a r  w e r e  y o u  o n ?  A .  T h e  car going 

to  P a te rs o n .

Q . D o  y o u  k n o w  M r . E g a n ?  A .  I k n o w  him; 

y e s , sir.

Q . H e  h ad  b e e n  a s te a d y  r id e r  w ith  y o u ?  A . Yes, 

sir.

Q . D o  y o u  re m e m b e r h is  g e t t in g  o ff of the car? 

A .  Y e s ,  sir.

Q . In  w h a t c o n d itio n  w a s  th e  c a r  w h e n  he g o t off? 

A .  C o m in g  t o  a  sto p .

Q . H e  g o t  o ff  w h e n  it w a s  in m o tio n ?  A . Yes, 

sir,

Q . W h e r e  w a s  th e  c a r  c o m in g  to  a sto p ?  A. 

R ig h t  n e a r th a t p la n in g  m ill th e re , Hollingshead s, 

I th in k  th e n a m e  is.

Q . I s  th e re  a  s tre e t th e r e ?  A .  A  kin d  of a path 

th e re , a lan e o r  so m e th in g .

_Q. W h a t  d id  h e  d o  a ft e r  h e  g o t  o ff th e car? A. 

W e ll,  he w a lk e d  a ro u n d  th e  b a c k  o f  it, to  g o  into the 

m ill.

Q . W h a t  k in d  o f a  d a y  w a s  it?  A .  I f  I  remem-

b e r  r ig h t, it w a s  k in d  o f w in d y — 'the w in d  w as blow-

in g  a  little.

Q . W h e r e  w e re  y o u  a t  th e  t im e ?  A .  Standing  

o n  th e  r e a r  p la tfo rm .

Q . D id  y o u  n o tic e  th is g e n tle m a n , M r. Egan - 

40 A .  Y e s ,  sir.
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Q. W h a t did he d o ?  A .  H e  w e n t a ro u n d  th e  

back of the car, an d h e  p u t h is h e a d  d o w n , a s  if it 

was windy, and so as n o t to  s tr ik e  h im  in t h e  face , 

the dust; M r. P fin g s te n  d ra w e d  m y  a tte n tio n  to  i t ;

I gave the m o to rm a n  th re e  sh o rt bells.

Q .-Y o u  didn’t  see h im  s tr u c k ?  A .  N o .

Q. H o w  w a s h e  lyin g:? A .  In  b e tw e e n  th e rails.. . IO
Q. N o t on the side o f th e  s tr e e t?  A .  N o ,  sir.

Q. W h e re  w a s  th e  o th e r  c a r ?  A .  T h e  o th e r  c a r  

stopped about a c a r  l e n g t h ; he w a s  r ig h t  in  b a c k  of 

the vestibule d o o r o f th e o th e r  c a r , w h e n  th e y  p ic k e d  

him u p ; I h elped  p ick  h im  up.

Q. N o  part of the c a r  h a d  ru n  o v e r  h im ? A .  N o ,  
sir.

Q. Can vo u  sa y  w h a t p a rt o f the c a r  struck him?
A. I could not sa y  t h a t ; I  c o u ld  n o t s a y  th a t.

Q. W h a t did y o u  d o ?  A .  I h e lp e d  h im  u p , to  

carry him d o w n  to  th e  p la n in g  m ill.

Q. Y o u  d o n ’t re m e m b e r p u tt in g  h im  o n  th e  o th e r  
car? A . N o .:

Q. H o w  lo n g  did y o u  s t a y  th e r e ?  A .  A b o u t  te n  
miputes.

Q. Did yo u  g e t  th e  n a m e s o f w itn e s s e s ?  A .  Y e s ,

Q. Did yo u  g e t  th e  n a m e  o f M r . P f in g s t e n ?  A .
Yes, sir.

Q. A n d  the n am e o f M r . R in t e lm a n n ?  A .  Y e s ,  
sir.

Q. A n d  the n am e o f M r . G o ld m a n ?  A .  Y e s .

Q. Y o u  rem em b er th e m  a ll?  A .  Y e s ,  sir.

Q. T h ey w ere all o n  y o u r  c a r ?  A .  Y e s ,  sir.

C R O S S  E X A M I N A T I O N  b y  M r . M in tu rn

Q. A re  yo u  still in th e  e m p lo y  o f th e  tr o lle y  c o m -
pany? a . Y e s ,  sir.

Q. W h ere are y o u  e m p lo y e d  n o w ?  A .  S ta t io n e d  
at Paterson.

Q- Y o u  are n o t ru n n in g  b e tw e e n  J e r s e y  C it y  and 4°
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H o b o k e n ?  A .  Y e s ,  'sir— b e tw e e n  H o b o k e n  and 

P a te rs o n .

Q . O n  th e sa m e  lin e ? A .  Y e s ,  sir.

Q. Y o u  re m e m b e r  g e t t in g  a  sig n a l from  Mr. 

E g a n  to  sto p  th e  e a r , d o n ’t  y o u ?  A .  H e  walked to 

th e  b a c k  p la tfo rm , a n d  I k n e w  he g o t  o ff there, and 

I p u lle d  th e  b ell.

Q . Y o u  k n e w  E g a n ,  th e n ? A .  I d id n ’t know 

him  p e rs o n a lly , b u t k n e w  he g o t  o ff  th e re .

Q . Y o u  k n e w  he w a s  e m p lo y e d  a t H o llin gsh ead ’s 

m ill?  A .  I  d id n ’t  k n o w  w h e r e  he w a s  employed, 

u n til a ft e r  th e  a c c id e n t. I  k n e w  h im  fro m  riding 

an d  g e t t in g  o ff a t  th a t p a rtic u la r  p la c e .

Q . S o  th a t  w h e n  h e  s ta r te d  to  g e t  off, yo u  knew 

th a t it w a s  h is  s t o p p in g  p la c e ?  A .  I k n e w  he was 

a b o u t to  g e t  o ff.

Q . H a d  th e c a r  a lm o st sto p p e d  w h e n  he g o t off? 

A .  A lm o s t ,  y e s , sir.

Q . W h o  w a s  s ta n d in g  o n  th e  b a c k  p la tfo rm  with 
y o u ?  A . M r . P fin g s te n  a n d  th a t o th e r  gentleman.

Q .. G o ld m a n ?  A .  N o ,  th a t o th e r  g e n tle m a n ; the 

se c o n d  o n e th a t w a s  u p  h e re .

Q . M r . R in te lm a n n ?  A .  Y e s ,  sir.

Q . H e  w a s  s m o k in g , w a s  he n o t?  A . I  d o n ’t know 

w h e th e r  he w a s.

Q . W a s  h e  w ith  M r . P f in g s t e n ?  A .  Y e s ,  sir.

Q . Y o u  d id n ’t see a n y b o d y  else  o n  th e  back  plat-

fo r m ?  A .  W e ll ,  I  d o n ’t  r e m e m b e r  n o w — I think 

th e re  w a s  th re e  o r  fo u r  p a s s e n g e r s  on the back plat-

fo rm .

Q . H o w  m a n y  p e o p le  w e re  in sid e o f th e  car?

I think p ro b a b ly  abo u t eleven o r twelve passengers.
Q . T h is  w a s  a b o u t  w h a t  tim e  ? A .  A b o u t ten 

o ’ c lo c k  in th e  m o rn in g , I th in k .

Q . Y o u  le ft H o b o k e n  fe r r y  w h a t tim e ? A . 

th in k  a b o u t 9 .2 0 , o r  a  little  la te r.
Q.* It took you about how long to get to this 

40point? A, It is about a thirty minute run.
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Q. U p  to  th a t p o in t?  A .  Y e s ,  s ir ;  it m a y  h a v e  

been a  little la te r  th a n  t h a t ; I  w o n ’ t be su re  o f th e  
time.

Q- W a s  it a su n sh in y  d a y ?  A -  N o ,  k in d  o f w in d y  
day.

Q. It w as th e first o f M a y ?  A .  Y e s ,  sir.

Q. N ice  w e a th e r a b o u t th a t t im e ?  A .  I t  g e n e r -

ally is, abo u t th e first o f M a y ,  b u t th is  d a y  w a s  o n e  
of those o ff d ays.

Q. So m e A p r il  s h o w e rs  o r  so m e th in g , b u t n o t a 

very severe d a y ?  A .  W e ll,  it w a s  b lu s te ry .

Q. Y o u  w e re  s u p p o s e d  t o  be w a tc h in g  th e m a n  

get off the car an d  see th a t h e  w a s  s a fe ly  o ff  th e  c a r ?  
A. Y es, sir.

Q. T h en  y o u r  d u ty  is t o  r i n g  th e  b ell fo r  th e  rrio- 

torman to  g o  a h e a d ? A .  Y e s ,  sir.

Q. Y o u  are n o t su p p o se d  t o  lo o k  a ro u n d  to  se e  if

a man w alk s a ro u n d  th e c a r , o r  w h a t  h e  is d o in g , a re  

you? A . N o , n o t su p p o se d  to .

Q. A fte r  g e ttin g  o ff  th e  c a r  y o u r  d u ty  is a t  an  
end? A . Y e s ,  sir.

Q- Y o u  d o n ’t m e an  to  s a y  y o u  fo llo w e d  M r . E g a n  

on his travels to  see h o w  h e  g o t  a ro u n d ?  A .  Y e s ;  
I wached him.

Q. D id  y o u  w a tc h  h im  g o  a ro u n d  th e .c a r?  A .  
*es, sir.

Q- With y o u r  b a c k  t o  h im ?  A .  N o t  w ith  m y  b a c k  
to him. ■ . * W S i T S  kSgH H H B

io

2 0

30

Q- W h y  did y o u  w a tc h  h im  g o  a ro u n d  th e  c a r ?  

• ecause I w a tc h  all p a s s e n g e r s , . b e c a u se  th ere  
^ g  t be an o th e r c a r  c o m in g .

Q- Did yo u  h e a r th is  c a r  c o m in g ?  A .  Y e s .

Q- Y o u  picked E g a n  u p , I  th in k  y o u  sa id ?  A .  Y e s ,
111 remember right?.

Q* D id a n y on e else p ic k  h im  u p ?  A .  I th in k -  
somebody helped m e p ic k  h im  u p .

W- Y o u  didn’ t y e ll to  E g a n ,  o r  tell h im  th e re  w a s  
any car com in g ? A .  N o ,  sir. 40
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Q. Didn’t give any notice of any kind? A. No, sir.
Q. And you brought him to Hollingshead’s? A. 

Yes.
Q. W as he cut then? A. I think he was bleeding.
Q. W as he cut over the eye? A. I didn’t notice 

any c u t; I think he was bleeding from the nose.
Q. W as he conscious when you picked him up? A 

10 No, sir.
Q. W as he able to talk to you? A. He didn’t talk 

for 'some time.
Q. H e was quite limp? A. Y es, sir.
Q. Y ou  two had to  carry him in? A. He walked 

in; we supported him.
, Q. W here did you bring him? A  To the office of 
the planing mill, Hollingshead’s mill.

Q. Whom did you give him to there? A. Well, 
we brought him in the office there, there was some-
body in charge there, I don’t know who he was; 
there was some one in charge.

Q. Did he stay there any length of time? A. 
Ten minutes; yes, sir.

Q. W hat did you do for him, anything? A. We 
tried to help all we cou ld ; asked him if he wanted' an 
ambulance, and we telephoned to . the doctor; he 
seemed to  want to go 'home— he didn’t want to go to 
the hospital.

Q. He was quite stunned, wasn’t he? A. Yes, 
30 . ’J  sir.

Q. I think you said that the car that struck him 
had gone its full length before it stopped, from the 
point where it struck him? A . Its full length.

Mr. E D W A R D S H e  said he didn’t 
know where it struck him.

Q. From  the point where he was on the road, 
when you looked around and saw him and picked 

40 him up ? A . The rear o f the car—
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Q. (Interposing.) Then the car had gone by him 
the full length? A. Yes, sir.

BY MR. E D W A R D S

Q. Did you hear the other car coming? A. Yes,
sir.

Q. What signal did it give? A. I heard it coming 
up the hill; it just left Homestead.

Q. What signal did it g ive? A . I could- hear the 
machinery., ' f

Q- Could you hear the bell? A. I don’t remem-
ber about the bell.

Q. But you could hear the machinery? A. I 
oould hear the ear com ing; in fact I saw the front of

e vestibule of the other car coming up the hill 
when I was going down.

io

2 0

u ^  called as a witness on behalf of
e defendant and-sworn, testified as follows:—

DIRECT E X A M IN A T IO N  by Mr. Edw ards:—

tw„ r  al IOT Park Avenue’ Paterson; I am a mo-
pkjy of that Co ' C ’ H -' & P ' 1 have been in t,he em- 30 
am still „ A  1>any Slnce the 21d of M ay, 1902. I  
I rememK T  empioy> and still running on this line.

Ws th er^ to ^  day ° f accident to Mr- E gan; I 
t0 Jersey. City. n ^  ° ne ° f tbe cars; the car g ° ing

'‘ idQvouSJ ° !u Were g0“ g  t0ward Homestead- Place
0  n - r j h e  ° t h e r  c a r ?  A - Y « >  a ir.

come to a f u ° tber 'car stoP at all? A. It didn’t
q  to a full stop; no, sjr.

a lly \  l l S. ° W UP?. A ' Not more than they usu-
° n account of nearing the stop there. 40
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Q. W hat did you see after the car slowed up at 
that point; did! you see any man come from behind 
it? A. A fter the car had passed I saw a man; yes, 
sir.

Q. H ow far was he in the rear of the car, should 
you say? A. About six or eight feet, I should say. 

i o  Q- W ere you giving any signal before— A. I 
was ringing the bell.

Q. W here were you ringing the bell? A. Direct-
ly as I came to the car.

Q. W ere you ringing it the full length of the car? 
A. Yes, sir.

Q. Y ou  saw this man about six or eight feet back 
of the c a r ; how was he moving— toward the car or 
how? A. H e was walking a little diagonally 
toward the railroad; that is north, isn’t it?

20 Q. Y e s ; how was he walking? A. With his head 
turned down.

30

Q. Did you notice anything about his hat? A. 
His hat was pulled right down.

Q. W hat kind o f a. day? A. A  very blustery day, 
the wind was blowing.

Q. Did you see him in front of the car, or where? 
A. No, sir; the first I saw him was the other side 0 
the vestibule; I had the door open.

Q. Did the front of the car strike this man? A.
No, sir.

Q. When did you find out that he had been hurt? 
A. W ell, I saw him coming with his head turne 
down toward the car; that is the side of the car 0
the vestibule ; he didn’t pay any attention to me, and

I don’t know whether he heard me or n ot; I had the 
electric brake on the car, and I put the electric brake 
on, and the em ergency; I stopped the car; I shou
say it went about half the length of the car.

Q. W here was this man struck, if he was struc 
40 by your car? A . H e must have been struck in t c
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left side, because I was in a different position from 
him.

Q. On fois left side? A. If foe continued to go as 
he started.

Q. How far from the front' of your car was he 
struck? A. Well, I should say, to my best judg-
ment, between the vestibule of the car and the center 
of the car ; I couldn’t say exactly to a few inches.

Q. Are you sure the fender didn’t strike him—  
only the front of the car? A. No, I saw him from 
the side door— he was not near enough to get hit 
then.

Q. When you stopped the car where did you find 
him lying? A. R ight near the vestibule— between 
the tracks, he was lying facing the Susquehanna 
tracks.

Q. From the way he was coming toward the car, 
it would have struck his left side; is that it? A . If 
he had continued to go in the direction he was going.

,Q. That was the natural thing? A. Yes, that was 
the natural thing.

CROSS E X A M IN A T IO N  by Mr. Minturn :—

Q. You are still employed by the trolley? A. 
Yes, sir. •

Q- Where are you now? A. Paterson.
.Q- Same line? A. I was working first on the 
oboken & Paterson; now I am working on the line 

in Paterson.
Q- In Paterson? A. In the city; yes, sir.
Q- You saw this man coming, you say? A. Y es,

sir.

Q- You didn’t ring any bell? A. Y es. sir.
Q- How was it he didn’t hear? A . It was very 
ustery; the wind was blowing hard.
Q- What kind of a day was it? A. Rather cloudy. 40
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Q. W hat time of day was it?  A. Ab-out eleven 
o ’clock.

Q. Had it rained that day? A . Not that I know 
of.

Q. Did it rain that day? A. I couldn’t tell you; 
it was kind of stormy.

Q. That street is paved? A. Y es, Belgian blocks.
10 Q. Is it kept pretty clean? A . Well, it is dirty, 

as a general rule, the street is; ordinarily there is 
considerable dirt1, there; directly after a rain it is 
clean.

Q. Y ou  saw this man six or eight feet ahead of 
you? A. Not ahead of m e; on the other track.

Q. Where was he when you first saw him? A. In 
the middle of the other track.

Q. And making for across the street, wasn’t he? 
A. Yes, sir.

20 Q. Then he was six or eight feet away from you?
* A. When I first saw him he was in the middle of the 

track, about six or eight feet from the other car.
Q. That would be how far aw ay from you? A. 

Why, it is about four feet, isn’t it, between the tracks 
— perhaps six feet.

B Y  T H E  C O U R T :—

30 Q. When you say the middle of the track, do you 
mean the middle of the north bound track or be-
tween the two tracks? A . R ight on the northbound 
track.

Q. The one you were not on? A . The one I was 
not o n ; between the rails of that track.

B Y  M R. M IN T U R N :—

Q. How near was he to you then? A . When
40 saw him— about six feet.
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Q And coming directly across, in front of that car, 
was toe? A. Not directly, no, s ir ; he was going diag-
onally across.

Q. You saw his car stop? A. Y es, at Hom e-
stead.

Q. You saw the car stop at Homestead Place?
A. No—-that is,. he didn’t stop. IO

Q. The conductor says it slowed up to stop? A.
It might have slowed up, but I didn’t see it.

Q. Did you hear the conductor give the bell on 
that car to stop? A. No, sir.

Q. You didn’t hear that? A. No, sir.
Q. Did you hear two bells given to go ahead? A.

No, sir.

Q. Didn’t hear that? A . No.
Q- Your eyes were right ahead of you all the time, 

werent they? A. Not all the time. 20

Q. What were you looking over behind this car 
or? A. I was watching the car ;* you always have to 

watch a car—

Q; How were you coming, full speed? A . No, 
sir.

Q. Why were you watching this car? A. To see 
whether anybody was coming around or getting o ff ; 
I couldn’t tell.

Q- You saw this party? A. A fter the car had 30 
passed. '

Q- Six or eight feet? A. Yes, sir.
Q- Was your car under control then? A. Yes, 

si-'.

. Q- Did you put on the brakes prom ptly? A . Ju st 
s soon as I saw him walking across the track.

A pr 011 SaW Was d ik in g  right in front of you?
• e was going in front of the track, but not in 

front of me.

Q- He was going in that direction, across the 
track? A. Yes, sir uc
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Q. Y ou  knew he was going to cross the track? A. 
I didn’t know.

Q. W asn’t there s-ome indication from his move-
ments that he was going to cross? A. Yes, sir.

Q. W hy didn’t you put the brakes on. You say 
he was going to cross the track, facing in that direc-
tion? A. H e was not going that w ay; he was going 
diagonally across the street, toward the back of the 
car.

Q. Did you know Mr. Egan  at all? A. No, sir. 
Q. Never saw him? A . I might have seen him, 

but not to remember him.
Q. Y ou  knew this crossing; there was a street 

there, Homestead Place? A. I don’t know whether 
it was a street.

Q. There was a fire house on it? A. Yes, sir.
Q. And it was a street, wasn’t it? A. I don’t

20 1
know whether it is called a street.

Q . It was a passageway? A . There is a driveway 
down to that lumber yard:

Q. There is a passageway for people to go down 
this thoroughfare, in front of this fire house? A. 
There is no fence there; you can gO' in most any 
direction.

B Y  M R. E D W A R D S :—

3°
Q. It is out in the country? A . Y e s ; you couldnt 

tell whether there was a street there unless somebody 
told you.

B Y  M R. M IN T U R N :—

Q . Isn ’t there a curbstone there, at the corner 
crossing? A. Not that I know o f ; I never took no-
tice of that.

40 Q. W hat led you to believe Mr. Egan was going
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to cross the track? A. Because he was going to-
ward the car— the back of the car.

Q. When did you make up your mind that he was 
going to cross the track ? A. When I saw him from 
the sid'e vestibule.

Q. For the first time? A. Y es, sir.
Q. Did you 'slow up then? A. Directly as we 

crossed the track.
Q. When you say you made up your mind that he 

was going to cross that track, did you slow up? A. 
A. Yes, sir.

Q. Put on the brakes ? A . Y es, sir.
Q. And you say the car went a full length from 

where this car struck? A. I didn’t say so.
Q. Your conductor says so? A. That was not 

my conductor.
Q. The conductor of the other car said so, and he 

picked him up. How was it if your car was under 
full brake, as you say, it went a full length beyond 
where this man was struck? A. I put the brake on 
when I saw him going by the vestibule.

,Q. I want to know, if you put the automatic brake 
on and all these other patent brakes you speak of,
how this car went a full length before it struck the 
man?

Mr. E D W A R D S :— He said it didn’t.
30

Q* I am taking the testimony of your own con- 
uctor, of the other car, who said he picked the man 

UP- A. That was not my conductor; that conductor 
Rot off the other car.

Q- He picked the man up right at the rear vesti-
bule of your car—

Mr. E D W A R D S :— That is what this man 
says. 40
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Q. Y ou  •had your car under full control? A. Yes. 
Q. How did it go a half length, if it stopped be- 

bore it came to the place the man was struck? A. 
I put the brakes on directly I saw the man at the side 
of the vestibule.
, Q. Then you had gone by the man? A. I had 
gone by the man.

10 Q. And then you put your brakes on:— A. Be-
cause I saw his head coming at the side of the car 
and I didn’t know whether he was going to walk at 
the side -of the car or where he was going.

Q. That is the only reason you put your brakes 
on? A. That is the only reason I put my brakes on.

B Y  M R. E D W A R D S :—

20 Q- He never was on the track in front of your car, 
was he? A. No, sir.

B Y  M R. M IN T U R N

Q. Do you know what hit him? A. No, sir.
Q. Y ou  know he was hit? A . I suppose he was 

•hit, because he laid there in the street.
Q. He laid there looking dead, didn’t he? A. He 

was unconscious, I should say.
3°  Q. Y ou  don’t know what hit him? A. I dont 

know what hit him.

B Y  M R. E D W A R D S :—

Q. W hether the side of the car or the rear? A. 
I don’t know.

Q. But you know it wasn’t t^e front? A. No. 
Q. Or the edge of the vestibule? A. No,,sir» 

was not.
40 Q. Or the end of the fender? A. No.
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BY MR. M IN T U R N

Q. Was your vestibule door open at that time? 
A. The front one, yes, sir.

Q. You don’t1 know whether it was that hit him? 
A. I know because it was too far front to hit him.

Q. What is there on the side of the car that could 
knock a man down? A. I will tell you— if you walk 
into a car standing still you will go down.

Q. But your car was under brakes and came to a 
full stop? A. I don’t suppose it was moving when 
he went into it.

Q. It stopped, according to your testimony, about 
half the length of the car— it couldn’t have been 
moving fast. How could it knock that man down 
even if it ran. into him head first and damage him as 
it did, and break his shoulder? A. I couldn’t say.

DR. W ILLIA M  J ,  A R L IT Z , called as a witness on 
behalf of the defendant and sworn, testified as fol-
lows :—

DIRECT E X A M IN A T IO N  by Mr. Edwards:-

I am a physician and1 surgeon; I practice my pro - , 0 
fession in Hudson County, and have for fifteen and a 
‘alf years; I am connected with St. M ary’s Hospital 

as surSeon and neurologist; I make a -specialty of 
accident surgery; I am chief surgeon of the Jersey

Hoboken & Paterson Street Railw ay Com-
pany.

Q. Have you been in the employ of that company 
or some years? A. Y es, sir.

Q- And testify occasionally in their cases?

Mr. M IN T U R N  :— V ery often. 40
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A. Quite often.
Q. All1 that Mr. Minturn -has, you testify in? A. 

Y es, sir.
Q. Did you examine this young man, Mr. Egan? 

A. I examined 'him on several occasions; I examined 
him once for the Jersey  City, Hoboken & Paterson 
Street Railway Company, on the 24th of September, 
1904.

Q. That was about a year and a half of the acci-
dent, which happened in May, 1903? A. About a 
year and four months.

Q. Ju st tell what condition you found his left arm 
in? A. I examined him at that time in the office of 
Mr. Minturn, in conjunction with Dr. Byrnes of 
Union H ill; he presented a slight enlargement at the 
outer end of the left clavicle ; that is the left collar 

20 bone. W ith  that exception he is perfectly normal 
and well nourished. .

Q. Could he lift his arm. A. H e complained of 
some impairment of that particular function, that is, 
the function of the deltoid muscle in lifting the arm 
forward.

Q. But he has all the lifting motions from the 
elbow? A. H e had at that time all the motions ex-
cept that one of lifting the arm directly from the 
side, which is accomplished by one particular muscle. 

30 Q. H ow would that affect the lifting capacity o 
that arm ? A. It would not affect the lifting capac 
ity of that arm, because lifting is not performed y 
that m uscle; it would only prevent his lifting his arm 
in that direction, and that would improve in time.

Q. W hat would improve it? A. Use and iuas 
sage. .

Q. Did you find1 any atrophy or wasting- 
There was on atrophy, no injury to the nerve struc 
ture.

Q. Did he complain of any injury to his eye 
4° sight at that time? A. H e did not.
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Q. He said nothing to you about it ? A. He com-
plained of severe injury in the shoulders

Q. He knew you were examining him for the re-
sults of this accident, didn’t he? A. That was the 
understanding.

Q. And he said nothing about any eye trouble?
A. There was no mention of any eye trouble. IO

Q. Would a blow over the eye, the temple, affect 
the eyesight; is that the place in the brain of the 
blood supply—  A. That is not the center of the 
blood supplv for the eye.

Q. Just show me where that is? A. A  blow on 
this side of the head— that is, where the nerves of 
the sight inside— would affect this here (illustrating).

Q. That is to say, a blow on the left, on the back 
of ¡the head, would affect the right eye? A . It comes 
here, the corticle fibre, and then crosses over by way 2Q 
of the optical membrane. And injury on this side of 
the head would affect the left eye.

Q. Then an injury from the temple would not 
have any effect on the eyesight? A. Not there, no,
'sir; an injury directly over the eye might affect that 
eye,

Q- Do you think this condition of the arm would 
be permanent if properly massaged? A. I think he 
would make a good recovery if he uses the arm and 
has it massaged; but I should say it was rather late 30 
or massage, how ever; it is nearly three years ago.

Q- If a man has an injury of that kind and refuses 
to use the arm— (interrupting). A. He will lose a 
certain amount of energy in that arm.

Q- Necrosis? A. No ; he never will have that.
Q. Any dislocation? A. I don’t think he ever

^  a fracture; I think he had a dislocation of the 
collar bone.

Q- Did you examine him after that? A . I exam-
lned him for the New Y ork  L ife  Insurance Com-
pany. 40
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Q. W hat for? A . He* applied to the New York 
Life Insurance Company for insurance.

Q. Fo r how much? A. I don’t remember; it was 
either one thousand or two thousand dollars, possi-
bly three thousand.

Q. Did you pass him as a good risk? A. I passed
‘him as a first-class risk, 

io

C R O SS  E X A M IN A T IO N  by Mr. M inturn:—

Q. His arm would not affect his right to life insur-
ance, would it? A .H is arm? Not at all; but if he 
had an obstruction which caused some trouble with 
his eyesight, it would have a very decided effect upon 
the issuance of that policy.

Q. If a man was struck by a m oving trolley car,
over the left eye, would that affect him in any way? 

20 J .A. Most assuredly, it would affect him.
Q. What, in your judgment, would be the result of

a stroke of that kind? A. It would all depend on
how the force was expended, and what the damage
was to the superficial tissues.

Q. W ould it affect the eyesight? A . I don’t think
so.

Q. Suppose he were to tell you that after the acci-
dent of that kind he had been forced to wear, under 
the advice of his physician blue goggles or glasses, 
for three or four weeks, or a month or so, what 
would you say was the cause? A. He wore blue 
glasses, as I understand it. I would assume that he 
had 'had what is called a traumatic conjunctivitis, 
that is, an inflammation as the result of a blow, that 
inflammation is confined to the superficial structure 

and does not affect the eyesight.

B Y  M R. E D W A R D S :— Q. Does it pass away? A* 
It is relieved by medication and the wearing of bine 

40 or smoked glasses.
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Q. Suppose be were ¡to complain to you that after 
an accident of that kind he had suffered from in-
tense headaches that, he had not had previously; 
that as a result of that accident he was not able to 
read consecutively for any length of time, or w rite ; 
what would you say? A. I would say the headache 
was brought about by some error of refraction, and 
I would say an error of refraction before the acci-
dent, my theory being that having worn glasses be-
fore that time, it was a natural result in the error of 
refraction.

Q. But you leave out of the calculation in your 
deductions entirely the fact that he had been struck 
by ¡this trolley? A. If he had a typical shocked disc, 
or inflammation of the optic nerve, then I should sav 
that traumatism might.

BY MR. E D W A R D S :—  20

Q. A blow? A. That the blow might have been a 
factor in the causation of that condition, but the 
gearing of blue glasses or medication would not re-
lieve the condition.

Q- Would not the blow under such circumstances 
intensify the condition, the trouble? A. Trauma 
very ferequently intensifies ¡other diseases.

BY MR. E D W A R D S :—  3°

Q- But it would intensify disease of the eyesight? . 
A. If he had a shocked disc?

Q- Yes? A. That might intensify; there is noth- 
lng to show that he had a shocked disc.

BY MR. M IN T U R N :__

Q- You haven’t examined it? A. I only have his 
word. 40
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Q. Y ou  haven’t made any examination of his eye-
sight or head? A. Yes*; I exam ined 'his head in your 
office, the reflexes, his ocular and superficial reflexes, 
and there was absolutely no indication of any disease 
of that kind.

Q. Did he make any complaint to you when you 
'examined him? Did he tell you of his symptoms? 
A. That is part of my exam ination; I always exam-
ine the eye, the knee reflexes, the skin reflexes—

Q. Isn ’t it a fact that when a surgeon is called 
upon to examine a patient for a fracture— at least; 
for dislocation or an injury such as this plaintiff re-
ceived— the surgeon tells the patient, informs him of 
the trouble, the nature of the injury? A. That the 
surgeon does tell him?

Q. Y es? A . W hy, at times it might be advisable 
20to tell the1 patient, and at other times it would not be 

advisable.
Q. Isn’t it also advisable for the surgeon, and isn t 

it generally the practice that the surgeon informs the 
patient whether or not the injury is to be permanent. 
Q. How could he tell—

Q. W ell, from his observation? A. He couldnt 
tell, at that particular time. H ow would he have 
knowledge of the amount of injury that was done to 
¡the nerve structure, and in a dislocation of that kind 

30 that would be the only permanent injury he might 
look for, and that would show itself by a shrinking of 
the muscles of the arm.

Q. Don’t you think this man’s injury is likely to 
be permanent? A . I do not imagine that he had a 
severe injury, but I will strip him for you and show 
you that he has a perfect arm now, if you wLh it.

Q. I don’t care for that, unless the jury does. 
You don’t mean to say this man’s arm is as good-to-
day as before the accident? A. I just menti-one 
how he had a limited function of the deltoid muscle. 

40 O. The jury will not probably understand that.
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Will you explain it? A. (Witness illustrates.) That 
is one mot kin, and that is another, and that is an-
other. Now he has some loss of function when he 
attempts to bring his arm u p ; he 'can bring it up like 
that, about in that w ay; there is one muscle which 
especially accomplishes that particular a c t ;— the del-
toid muscle; that is inserted about here.

Q. Is that muscle in ¡operation when a man is lift - 
ing, say an ordinary bag like that of Mr. Edw ards’s 
there, from the floor u p ; is that put in operation 
then? A. No, harmoniously with many other mus-
cles; that is not accomplished by the deltoid muscle ; 
if a man should try to  bring it up in that motion 
(jilustrating) the deltoid muscle would play a very 
prominent part in the accomplishment of it, but men 
don t lift that way.

Q. If he could lift it straight, then the deltoid mus-
cle would not make any difference—  A. The del- 2°  
'toid1 muscle is only used for lifting the arm upwards 
from the side; the other positions are accomplished 
by other muscles acting harmoniously and independ-
ently of that particular muscle.

BY MR. E D W A R D S :—

Q. This man has what you call in baseball parlance 
“a glass arm” ? A. No.

Q- Can he throw a ball as we would in baseball?
• I don t suppose he could with his right hand—
Q- Suppose he is a left hander? A. I think he 

could bowl a ball, he couldn’t bowl nine pine, and he
could throw a baseball, but he couldn’ t bowl a cricket 
ball.

BY MR. M IN T U R N

Q- If he was throwing a baseball it would be an 
overhand throw ? A . Yes, this motion in baseball 40
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(ill u s t r a ti n g ), y o u d o n’ t b ri n g t h a t i n t o pl a y at all if 

y o u w a n t t o t h r o w a c u r v e, b u t f o r all o r di n a r y us es 

i n b a s e b all, t h e a r m, a s s u mi n g t h a t h e w a s l eft h a n d-

e d, w o ul d b e n o r m al.

Q. H o w w o ul d it b e if h e w e r e b atti n g a b all, 

w o ul d t h a t a r m l o s e a n y of it s a bili t y ? A. T h at ar m 

o nl y a c t s a s a n i nf e ri o r i n b a s e b all b a tti n g, b e c a us e

1 0 h e w o ul d st a n d t hi s w a y; t h e f o r c e of t h e b at is wit h 

t h e ri g h t a r m i n t h a t c a s e.

Q. H o w w o ul d it b e — s u p p o s e h e w a s str u c k a n d 

w a n t e d t o d ef e n d h i m s elf; w o ul d t h a t a r m b e as us e-

f ul ; c o ul d h e u s e it a s w ell i n d ef e n di n g hi m s elf ? A. 

H e w o ul d n o t s t ri k e t h a t w a y; it h a s a b s ol ut el y n o 

eff e c t o n t h at m u s cl e.

y . H e c o m pl ai n s h e c a n n o t b ri n g it u p a n y hi g h er 

t h a n t h a t (ill u s t r a ti n g ) ? A. O n t h e si d e — h e d o es 

n ot u s e it t h a t w a y.

2 0  Q . Y o u m e a n t o s a y h e c o ul d u s e it t h a t w a y ( ar m 

e x t e n d e d o u t ) ? A. Y e s.

Q . J u s t a s eff e c t u all y a s b ef o r e t h e a c ci d e n t ? A. 

Y e s.  '

B Y  M R. E D W A R D S : —

Q; I n o t h e r w o r d s, h e c o ul d gi v e a ' h e a v y j a b b ut 

n ot a r o u n d o n e ? A. H e c o ul d s w i n g hi s ar m o ut, 

b u t h e c o ul d n’ t bri n « ? it u p i n t h a t p a rti c ul a r p ositi o n.

3 °   Q. If h e h a d c o m pl ai n e d of t h e s e t e r ri bl e h e a d-

a c h e s, w o ul d y o u h a v e p a s s e d hi m f o r lif e i ns ur a n c e. 

A. W ell, I p a s s e d hi m a s a fi r st c l a s s  ri s k; t h at is e vi 

d e n c e of w h a t I w o ul d d o.
Q. If h e h a d c o m pl ai n e d of t h e s e t e r ri bl e h e a 

a c h e s, a n d t r o u bl e of t h e e y e, w o ul d y o u h a v e p ass e 

hi m a s a fi r st cl a s s ri s k ?  A. I w o ul d n ot.

A D J O U R N E D  t o t o - m o r r o w, J a n u a r y 9 > 

1 9 0 6, a t 1 0 A. M.4 0
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W ILLIAM  S T E N G Q W IT C H , sworn on behalf of 
the defendant, testified as fo llow s:—

DIRECT E X A M IN A T IO N  by Mr. Edw ards:—

Q. Where do you reside? A. Brooklyn.
Q. What is your occupation? A. Conductor for . 

Rapid Transit, Third Avenue;, in Brooklyn.
Q. Were you in the employ of the Jersey  City, 

Hoboken & Paterson Street Railway Company at 
the time of this accident to Mr. Egan? A. Y es, sir;
I was on the White Line.

Q. Were you conductor of one of the cars that has 
been testified to in this case? A. Yes, sir.

Q. Which way was your car going? A . Toward 
New York.

Q.What was the number of your car? A . 5 13 .
Q. Was it an open or closed car? A. Closed car.
Q- Do you remember the accident that happened 

at Homestead? A. Y e s  sir.
Q* Where were you at the time? A. I was inside 

the car collecting fares.
Q- Which way were you looking? A. Front.
Q. Did you see this man Egan? A. We started

0 L  I9° 3> started about ten minutes past 
e even at Homestead, that is the regular start; I 
started collecting fares at the hind end; I. heard , Q
ot motormen ring bells; I saw a man walk round 

... car’ h was a windy day; he held his hat down
1 e that (shows); he didn’t cross the track but wafk- 
e to* the side of my car holding his head down; a
" ln  ̂ ’ to the hind part of our c a r ; he fell down
etween the two tracks. • '

1 c .^h ich  of his sides did the car strike? A. His 
hit side. » . '

stru k ^ ° Û  Ŵ ere °n  the car do you think he 
i  ^ ^ h t  by the door a little ways from the 

front door a little front. 40
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Q. W here did his body seem to strike the car? 
A . A t his shoulder.

Q. ‘How far did the car go  beyond him? A. I 
guess about ten feet and the car stopped; he was 
lying between the two tracks; his head was toward 
Hom estead; he was lying on his right side.

Q. Did the car stop? A . Y e s  both cars stopped.
10 Q. Do you know where the sash and blind factory 

is there? W as that more toward Homestead 
v than to Jersey City when he was struck? A. More 

toward Homestead.
Q. W hat did they do with him after the accident? 

A. W e got off the car picked him up and took him 
into the office of the sash and blind factory.

C R O SS  E X A M IN A T IO N  by Mr. Minturn:— 
20

Q. When did you leave the Traction Company s 
employ? A. L ast August.

Q. W here were you living when you were em-
ployed by the Rutherford line? A. Passaic New 
Jersey.

Q. Did you move to Brooklyn? A. No my wife 
is in Passaic. I board in Brooklyn.

Q. Y ou  have been employed by the Brooklyn 
Trolley line ever since you left here? A. No si.> 
I was out 'of work about three months then I got on

A.

A.

the Brooklyn trolley line.
Q. W ere you here on Monday of this w eek?

No, I was n o t; I came 'here yesterday.
Q. Did you ever see Mr. Egan  in your life?

Not before that.
Q. Did you hear more than one bell? A. I 1 • 
Q. W hat bell did you hear? A. I heard the bell 

on both cars, the motorman’s bell, not the conduct 
or’s bell; I pulled the bell to stop when I saw t e 

40 man cross the track.
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Q. When did you first see the man? A. When 
he got off the other car and walked around.

Q. Where was he when you first saw him? A.
He was behind the car crossing- the track,. holding 
his hat down.

Q. Which way lyas the wind blowing? A. To 
the southeast, toward New York.

Q. Was it a very windy day? A . Quite windy 
and dusty.

Q. Do you remember the day of the month? A.
It was May ist.

O. How do von remember that? A. I can re-
member it because I remember the day all right.

Q. Did you make a note of it; how do you re-
member the date? A. I made an accident report 
that same day.

Q. Did the car have side seats? A. Side seats. Q
Q. Which way was you facing? A. I was facing 

toward New York.
Q. Were there any passengers behind you? A. 

Two on the rear platform.
Q. How many behind you? A. I only had about 

fifteen passengers, some one side and some on the 
other side of the car.

Q. How many on the Hackensack R iver side of 
your car? A. About half of them ; I collected fare 
from both sides.

Q. The car was coming up the hill, the man was 
coming round the back of the car, you were collect- 
mg fares from this side and that side, and you say 
that while you were collecting fares in that way you 
saw ¡this man over on the track behind the car on a 
windy day coming along in your direction, is that 
So? A. Yes.

Q. Were you making change for your passengers?
• No, some had nickels, some had dimes.
Q. You say th e re  w e r e  a b o u t fifte e n  p e o p le  on  

1 e car? A .  I w a s  n o t c o lle c t in g  w h e n  th a t h a p - 40



8  2

W IL L IA M  S T E N G O W IT C H .

pened; it was only about 'half a block from where we 
started from Hom estead when that happened.

Q. H ow  far in were you from the tail end of the 
car? A . About three or four feet.

Q. How many fares had you collected? A. About 
three or four two on the hind end. 

io Q. So there were about eleven more fares to be 
collected, and you mean to tell us that while you 
were collecting those fares on each side of the car 
you could see this man behind the car making over 
in the dust to your car? A. That car was ahead of 
us, anybody could see him.

Q. H ow  far ahead of you was this car when you 
saw him ; how.far behind the car was Egan  when you 
first saw him? A. About twenty feet.

A . About twenty feet behind the car? A. Yes.
20 Q. How far was the other car from you, the car 

that was coming down the hill? A. About twenty 

feet.
Q. H ow far was your car away from the other car. 

A. About twenty feet.
Q. And Egan  was behind the car when you first 

saw him? A. Y es, he jumped off the car and came 
down, at the same time I heard the bell, and I looke
to see what was on the road.

Q. Y ou  didn’t see Egan  until you heard the be t
• A *  No. . ?

Q. How many times did you hear that bell ring.
A . About six or seven times.

Q. S ix  or seven times you heard your motorm
ring that bell? A . Y es. .

Q W hat time of day was it? A. About ten rnmu e

past eleven. car
Q. Did you hear the motorman of the other

ring the bell ? A . Y es. * the
Q. H ow many times did he ring it? A. Abou

40 same.
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Q. What d'id he ring the bell for? A. In case-any-
body got off my car he should look out.

Q. They were all ringing at the same tim e? A. 
Yes.

Q. It made a tremendous noise? A. Made a noise?

Q. So it could be heard some distance? A. Yes.
Q. Where did this man fall? A. He fell between 10 

the two tracks.

Q. Did you see him strike the car? A. I did.
Q. What part of the car did he strike? A. Ju st a 

little ways from the hind door, that door was closed; 
he struck the drip board, the moulding of the car 
struck him.

Q. He had his hat on going along toward Hom e-
stead? A. Yes, he was going this way (showing), 
holding his head down.

20
Q- The car was going down this way? A. The 

car was going to* his face, and he was coming with 
his back to the car.

Q. Which way was he going? A. He was going 
like this.

Q. He was. going with his right hand up? A . No, 
with his left hand up.

Q* Then he must have had his back to the car?
A. He was going this way (shows).

Q. How far had the car that he got off got away 3°  
when your car struck him? A. About half a block.

Q- That was half a block below you, toward Me-
ulloms, when your car struck this man? A . Y es,

we were down the hill, he went a; little faster than 
we did.

Q -Sure of that? A. Sure.
Q- Was Egan on his back when you picked him 

UP- A. No, lying on his side.

Q< He was not conscious, was he? A. No.
Q- He could not speak? A . No. 40
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G E O R G E  B R A D O C K , sworn on behalf of the de-
fendant, testified as follows :

D IR E C T  E X A M IN A T IO N  by Mr. Edwards:—

Q. Where do' you reside? A. Paterson, New Jer- 
iosey.

Q. W hat is your business? A . Carpenter.
Q. Do you know the cars that run on the Pater-

son line, between Hoboken and Paterson? A. Yes. 
Q. The closed cars? A. Yes.
Q. Do you remember car 5 13 ?  A. Yes.
Q. Is  that car still running? A. Yes,
Q. Have they changed the number of it? A. Ye». 
Q. W hat is the number? A . 972.
Q. Changed all those numbers? A  Yes.

20 Q. Are the cars all alike that run on that line? A. 
No they are not.

Q. Around the side o f the car is there what they
call a drip board? A. Yes.

Q. Describe it? A . It is a strip running from end 
to end of the car, between the window and the 
lower panel, it goes out from the car three inches, 
and it tapers from two inches against the, body 0 
the car; it is four or five feet from the ground.

Q. Measure that on this side wall?
30

(W itness shows on side wall how high four 
or five feet is from the floor).

Q. That run the whole length of the car? A,
Q. Are you 'speaking of this car in question. 

Yes.
Q. W hat kind o f a  car is it? A. It is a. doubl 

truck car, side seats, 35 to 38 feet long, a heavy car 
Q. Are you employed by the Public Service pe0 

40pie? A. Y es, sir.
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Q. This is your business to look after cars as car-
penter in their 'shop? A. Yes.

Q. Were you here Monday last? A . No, sir.
Q. Were you here yesterday? A . No, sir.

ICC

D E F E N D A N T  R E S T S .

FRANCIS J. E G A N , called by Mr. M inturn:

Q. You have heard the testimony of the witness 
before the last, the conductor of the car which was 
coming up the hill, did any car pass you as you were „  
going across the tracks? A. No, sir.

Q. Did you pass any car in your effort to cross 
the tracks? A. No, sir.

Q. Sure of that? A. Positive.
Q. Then whatever hit you, htf you before it passed 

you? A. Yes.
Q. Did you incur any expenses in your effort's to 

be cured, doctor’s bills, medicines, and so forth? A.
I did.

Q. What did you expend? A. About one hun- ^  
dred dollars.

Q. Did you pay the doctor anything? A. I paid
r- Worden about eight) dollars, and Dr. Byrnes 

a out ten dollars; I paid seven or eight dollars for 
bandages. *

Q- What did you pay for blue glasses? A. They 
cost me $2.25, and the glasses I have on cost me 
$5-oo.

Q- You wore glasses before this accident, didn’t 
you? A. Yes.

Q- Were the g la sse s  y o u  w o re  a t  th e  tim e o f th e  40



86

F R A N C IS  J .  E A G A N .

accident injured? A . They were1 destroyed ; I have 
n>ot seen them since; these cost me five dollars; I had 
to change the lenses since; the lenses cost me thirty- 
five cents apiece.

C R O S S -E X A M IN A T IO N :

10 Q. Y ou  don’t know what struck you? A. The 
car struck me.

Q. W eren’t you telling the truth when you swore 
on thei stand before, “ The first thing I knew I was 
struck by a car, struck by som ething; I know I was 
struck, and that is ail I know?” That is the truth, 
isn’t it? A. Y es, sir.

Q. As to what part of the car struck you, you 
don’t know? A . No, sir.

20 R E -D IR E C T  E X A M IN A T IO N :

Q. Y ou  are positive no car passed you? A. I am.
Q. Did you go along with your head down? A No.
Q. Y ou  heard the testimony of this witness that 

you attempted to get across the street, 'hat down and 
your hand up to your hat? A . I heard it.

Q. Did you attempt to get across the track ifl 
that way? A. No, sir.

Q. Did you have your hand up to your head? A.
30 No.

Q. W hat kind of a hat did you wear that day?
A  derby hat.

Q. W here did you get these glasses? A. Of an 
optician; he tested my eyes and gave me the glasses-

Q. (By the Court.) One is a little different from 
the other? A. Y es, sir.

40 E V ID E N C E  C L O S E D .
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Defendant moves for the direction of a 
verdict on the ground that no negligence has 
been shown on the part of the defendant.

Second, that negligence on the part of the 
plaintiff has been shown.

Third, that it appears now, a's the whole 
case is in, that there is no evidence upon 10 
which a verdict could be sustained.

The Court refuses to direct a verdict as re-
quested.

To which refusal defendant prays an excep-
tion may be allowed, and it is allowed, and 
signed and sealed accordingly.

C. W. P A R K E R , J .  (L . S.) 20

Mr. M IN T U R N — W e abandon all claim 
for injury to the eye.

Gentlemen of the Ju ry :—

There seems to be no question in this case but that 
e Plaintiff was injured on M ay first, 1903, by com- 

*n C0n âc  ̂ wl'fh a trolley car operated by this de- 
ndant company. There seems to be no question 
ut the plaintiff sustained some injuries by that 

contact, the amount of the injuries, under certain 
C1rcumstances, it may be your duty to ascertain, and 
a question in the case will be for you to determine 

. .  er the plaintiff ought ¡to suffer his damages 
out compensation, or whether he is entitled to 

ave the defendant pay for them.

30

4C



The general situation at the time and place of the 
accident seems to be substantially conceded on both 
sides. The plaintiff had been a passenger on a car 
of the defendant going north*he desired to alight at 
a place called Homestead, and so notified the con-
ductor, and the car either stopped, or as stated by 
some o f the witnesses, slowed down so much as to 
allow the plaintiff to get off without any ill conse-
quences to himself. He desired to cross both tracks 
toward the westward to go toward the mill where 
he was employed, and he did What is the most nat-
ural and obvious thing for a man to do under the 
circumstances, and perhaps what most all of us do 
frequently, he started around behind the rear of the 
car from which he alighted, and he came in contact 
with another car of the defendant, which was pro-
ceeding from the north toward the south, and the 
question is raised at this point by the defendant 

2 whether that car ran into the plaintiff, or whether 
the plaintiff, in effect, ran into the car. On the de-
cision of that question o f fact will depend in a large 
measure your verdict, because as is claimed by the 
defendant, the plaintiff was proceeding, as testified 
to, in a diagonal direction across the track with his 
head down, to avoid the wind and dust, and his hat 
pulled down over his eye's, and if he ran into the 
side of the car it would seem to be very obvious that 
no blame should attach to the motorman of the 
southbound car, who, if his story is to be believed, 
saw the plaintiff, not in front of him, but at the side 
of the; car; saw him through the side windows, or 
through the vestibule, and whom, nevertheless, an 
ticipating danger undertook to stop his car as soo 
as he could. If that was the situation, it would not 
seem to make any difference Whether the motorman 
on the southbound car rang his bell o r not, because 
there would be no occasion to ring the bell; even i 
you should find that he did not ring the bell, a 
consider that to be an act of negligence, it would no 

40 be such negligence as would relate to the acciden •
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So, if you find’ that the plaintiff ran into' the car in 
the way the defendant claims be did, there would 
seem to be no' ground to find the defendant liable, 
and your verdict would be against the plaintiff and 
for the defendant. But the plaintiff, and his wit-, 
nesses tell another story, and it is your function to 
decide which of the stories is the correct o n e ; wheth-
er the plaintiff was hurt in the way he claims; he was, 
and if so, whether there Was any negligence of the IO 
motorman of the southbound car which produced or 
helped to produce injury in that way. The testi-
mony for the plaintiff was taken some two days ago, 
and some of the testimony may have passed out of 
my mind, but as nearly as I can remember the plain-
tiff himself has not described to you just how the ac-
cident happened. All that he was able to say was 
that when passing across the track he was struck; 
he didn t know by what he was stru ck ; he knows 
that he was struck, and afterwards found himself 20 
lying in the road. That is my recollection of his 
testimony, but it is your business to remember what 
is testimony was. Then there is the testimony of 

t e colored man, George Williams, who said, among 
other things, that he saw the plaintiff struck by the 
front of the car and saw him thrown on the west side 
o the track, in contradiction to most of the other 
witnesses who said that the plaintiff when picked 
UP was between the two tracks. There may be 
ot er testimony in support of this same theory, but 30

don t recollect it at this time, and will leave it to 
you.

Now, suppose that is so, the plaintiff, as I have 
a ready said, was entitled to pass behind the car for 
I I I  PUrP°se of going across that track.The duty of 
f e motorman of the southbound car was to use 
reasonable care in keeping a proper lookout for per- 
S0ns uPon the tracks in front of him, and especially 
seeing, as he says hei did see, this other car going up
suffi aPParently coming to a stop, or slowing up 

ciently to let a passenger off. He said he look- 40
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ed out for passengers coming around behind the car, 
because they were: doing it all the time; anticipating 
the presence o f some possible passenger that had 
alighted from the northbound car, it was his duty to 
use reasonable care to avoid running into him, and 
also to use reasonable care to give warning of the ap-
proach of his own car by ringing the bell, or in some 
other way. He says he did ring the bell and one or 

I0 two other witnesses say that the bell was rung. The 
plaintiff says he didn’t hear any bell, other witnesses 
say they didn’t hear any bell, and that testimony, al-
though negative in character, is entitled to your con-
sideration as well as that of the witnesses who say 
that they did hear it. Now, if he did not ring it, 
under those circumstances I 'have said it might be 
considered by you as evidence of negligence on the 
part of the motorman of the southbound car, assum-
ing that you find the) plaintiff was run into by the 

20southbound car while he was upon the southbound 
track. W e often see a car in motion when slowing 
up go  by more slowly because o f the fact of the 
other car discharging passengers, and if this motor- 
man went by at a high rate of speed you would be 
entitled to consider that as evidence of negligence. 
If the plaintiff was struck in that way, if you find on 
the whole case that there was negligence on the part 
of those operating the southbound car which pro-
duced, or helped to produce, the accident, then the 

30 further question is raised for your consideration as 
to whether the accident was produced in part by any 
want of care on the part of Mr. Egan himself for 
his own safety, for he had no right to pass blindly 
across the trolley track on which he knew that cars 
were constantly running and where his view was 
necessarily obstructed by the car from which he had 
just alighted without using some precaution to avojd 
possible accident with a southbound car. He was 
not entitled to assume, for example, that any south-
bound car would be brought to a stop until the way 

40was clear; it was his business in undertaking to cross
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that track to use 'the care and caution that a reason-
ably prudent man would use under those circum-
stances to look out for another trolley at that point.

Mr. M IN T U R N — Egan said he didn’t see 
the other car coming- because the other car 
obstructed his view.

The CO URT (resum ing): Gentlemen, you are to IO 
take the testimony in the case and find out what he 
did do, and what he did not do, and ask yourselves 
whether his conduct under the circumstances was 
that of a reasonably prudent man. Th.e presumption 
in the first instance would be that it was. The de-
fendants having claimed that 'the plaintiff was negli-
gent must sustain the burden of proof, just as the 
plaintiff must sustain the burden of proof when he 
says the motorman was: negligent, and. you will say 
upon the evidence whether the plaintiff has shown 2Q 
to you satisfactorily by way of evidence that there 
was negligence of the motorman which caused- or 
helped to cause the accident, and if not, your ver-
dict should be for the defendant. But if the plaintiff 
as so satisfied you then has the defendant satisfied 

you on the whole case by weight of evidence that 
t ere was negligence on the part of the plaintiff 

ich caused, or helped to cause, the accident; if 
ere was not, and you have found negligence in the 

, ^°^orrnan, your verdict will be for the plaintiff. If 30 
ere was negligence on the part of the plaintiff

tl *1 Cause^’ or 'helped to- cause, the accident, then 
the law says that the plaintiff is not entitled to re- 
over, no matter how slight the proportion of his' 

jteg igence may be as compared with the other. If 
t ere was no negligence on his part which was a fac- 

ln ueeident, without which it would not have 
° Ĉ yrre<̂ ’ he i's not entitled to recover,
(je 0Se are 'the principles of law, as the Court un- 

thestan<̂ S ^lem’ an(h h  you, upon the application of 
ese rules of law, to the evidence, think there ought 4°
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to be a verdict for the plaintiff, the question of the 
amount to be awarded is raised, and is for you to 
determine.

The plaintiff has testified that he was incapacitated 
from the first of M ay until the latter part of July, a 
period of •something like twelve w eeks; he was earn-
ing fifteen dollars a week th en ; if his incapacity was 
due to that accident and you find in his favor, that

IOwould be a. hundred and eighty dollars that he lost 
by reason of it. He paid one doctor eighty dollars 
and another doctor ten dollars, and for medicines 
and eyeglasses, which will bring the amount up to 
something like one hundred eight dollars, and if you 
believe him in that respect he is entitled to be allow-
ed for that. H e claims that his shoulder was in-
jured and his head was hurt, and you would allow 
him such a fair sum for that as would compensate 
him for the pain, the suffering and inconvenience.

20 Then there is the alleged disability which he claims 
is permanent, some disability in the use of his arm, 
he says hs arm is disabled to  a certain extent, that he 
cannot raise it to a certain position. You will con-
sider all these matters and award him such reason-
able sum as will compensate him under the circum-
stances.

There is no claim insisted upon for injury or dam-
age to 'his eyesight except the pain incident from t ie 
stroke on the head.

30 The C O U R T — I am asked to charge you
that the mere happening of the acident is not 
proof, in itself, of .negligence on the part o 
the defendant. I think I have covered that 

sufficiently. .

Verdict for plaintiff, $1,500.00.

40
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N E W J E R S E Y  C O U R T  Q F  E R R O R S  A N D  

A P P E A L S .

--------- ------- ------ ;----- *-------- *------- O

F R A N CI S J. E A G A N ,  )

)
Pl ai n tiff, ) 

)
D ef t, i n E r r o r.  )

) I n T o r t.
v s. ■ )

J E R S E Y C I T Y , H O B O K E N  & )
A s si g n m e n t s of

P A T E R S O N S T R E E T  R A I L - )
E r r o r.

W A Y C O M P A N Y,  )

)
D ef e n d a n t,  ) 2 0

)
Pltff. i n E r r o r.  )

)

A n d n o w at t hi s d a y t h e s ai d d ef e n d a n t, pl ai n tiff 

i n er r o r, a s si g n s t h e f oll o wi n g c a u s e s of e r r o r.

B e c a u s e af t e r t' h e pl ai n tiff r e st e d hi s c a s e, t h e 

o urt r ef u s e d t o n o n - s uit t h e pl ai n tiff al t h o u g h a , Q 

n o n-s uit s h o ul d h a v e b e e n g r a n t e d.

2‘ B e c a u s e it cl e a rl y a p p e a r e d f r o m t h e e vi d e n c e 

pr o d u c e d b y t h e pl ai n tiff, t h a t t h e pl ai n tiff h a d b e e n 

g uilt y of s u c h c o n t ri b u t o r y n e gli g e n c e a s w o ul d b a r 

a r e c o v er y i n s ai d a c ti o n, a n d a n o n - s uit s h o ul d h a v e 
b e e n g r a nt e d.

3 - B e c a u s e t h e pl ai n tiff p r o v e d n o a c ti o n a bl e 

^ e gli g e n c e u p o n t h e p a rt o f t h e d ef e n d a n t, o r a n y of 

s er v a nts, a n d a n o n - s uit s h o ul d h a v e b e e n g r a n t e d. ^
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4. Because the Court refused to direct a verdict 
for the defendant upon the following grounds urged 
by the defendant: ( i)  that no negligence had been 
shown upon the part of the defendant or any of its 
servants; (2) upon the ground that the plaintiff was 
<niilty of contributory negligence; (3) upon the 
ground that after the whole case was in, there was no 
evidence upon which a verdict for the plaintiff could 

I0be sustained.

Dated Ju ly  30, 1906.

B E D L E , E D W A R D S  &  H O LM ES, 
Attorneys for, and of Counsel with 

Plaintiff in Error.
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