19:16-5.7

PUBLIC EMPLOYMENT RELATIONS COMMISSION

(k) The parties, at the discretion of the arbitrator, may ,

file post-hearing briefs. The arbitrator, after consultation
with the parties, shall have the authority to set a-time period
for the submission of briefs, but that period shall not exceed
30 days from the -close of the hearing. Briefs shall be
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* submitted to the arbitrator along with submission of proof
* of service on all parties.

‘all g The parties shall not be permitted
to introduce any new factual material in the post-hearing

- briefs, except upon special permission of the arbitrator. -
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19:16-5.9

Amended by R.1986, d.355, effective September 8, 1986.

See: 18 N.J.R. 1358(a), 18 N.J.R. 1839(a).

Deleted text in (a) “issue definition pursuant” and substituted “issue
definition proceeding pursuant”; also added to (k) “but brief period
. of the hearing.”

Petltion for Rulemaking: Petitioner proposes that interest arbitration
proceedings be public upon request of either the public employer or
majority representative.

See: 21 N.JR. 3567(a), 21 N.J.R. 3677(a), 22 N.J.R. 260(a).

Amended by R.1990 d.221, effective May 7, 1990. -

See: 22 N.JR. 330(a), 22 N.J.R. 1380(a).

Arbitrator’s consent to public hearing removed.

Amended by R.1991 d.425, effective August 19, 1991.

See: 23 N.J.R. 1296(b), 23 N.J.R. 2525(a).

Reference to the New Jersey Employer-Employee Relations Act
added.

Amended by R.1996 d.240, effective May 20, 1996. )

See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).

Rewrote (¢), and in (f) added provision for agreements before the
close of the hearing.

Amended by R.1996 d.365, effective October 21, 1996.

See: 28 N.JR. 2801(a), 28 N.J.R. 4598(a).

Amended by R.2001 d.215, effective July 2, 2001.

- See: 33 N.J.R. 1170(a), 33 N.J.R. 2282(a).
In (d), inserted “and shall entertain any motions to quash such
subpoenas”; in (f), substituted “binding” for “finding”; in (h), amend-

ed the N.JA.C. reference. | .

Law Review and Journal Commentaries

Arbitration—Public Employment. Judith Nallin, 133 N.J.L.J. No. 14,

67 (1993).

Case Notes '

Information learned by arbitrator during mediation process, but not
presented at arbitration hearing, could not be considered by arbitrator
in rendering final decision. Township of Aberdeen v. Patrolmen’s
‘Benev. Ass’n, Local 163, 286 N.J.Super. 372, 669 A.2d 291 (A.D.1996).

" Last-offer alternative; encouraging parties to negotiate reasonably.
Hillsdale PBA Local 207 v. Borough of Hlllsdale 137 NJ. 71, 644 A.2d
564)(1994). .

Deeming factor irrelevant in compulsory mterest arbitration. Hills-
dale PBA Local 207 v. Borough of Hillsdale, 137 N. J. 71, 644 A.2d 564
(1994).

Production of evidence on each statutory factor. Hillsdale PBA
Local 207 v. Borough of Hillsdale, 137 N.J. 71, 644 A.2d 564 (1994).

“Financial impact on the governing unit, its residents and taxpayers;”
does not equate with municipality’s ability.to pay. Hillsdale PBA Local
207 v. Borough of Hillsdale, 137 N.J. 71, 644 A.2d 564 (1994).

Consideration of wages and salaries in comparable areas of private .

employment. . Hillsdale PBA Local 207 v. Borough of Hﬂlsdale, 137
N.J:71, 644 A.2d 564 (1994).

Vacatmg award. Hillsdale PBA Local 207 v. Borough of Hrllsdale,
/137 N.J. 71, 644 A.2d 564 (1994).

Rules of Evidence; application in arbitration proceedings. Fox .v.
Morris County Policemen’s Ass’n, 266 N.J.Super. 501, 630 A.2d 318
(A.D.1993), certification denied 137 N.J. 311, 645 A.2d 140.

Public sector arbitrators; factors considered. Fox v. Morris County
Policemen’s Ass’n, 266 N.J.Super. 501, 630.A.2d 318 (A.D. 1993)
certification denied 137 N.J. 311, 645 A.2d 140.

Regulation upheld permitting revision of offers during hearing at
arbitrator’s discretion; meaning of “final offer” in statute. Newark
Firemen’s Mutual Benevolent Assn. v. Newark, 177 N.J.Super. 239, 426
A2d 78 (App.Div. 1981) affirmed 90 N.J. 44, 447 A.2d 130 (1982)
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19:16-5.8 Stenographrc record

A stenographic record shall not be a procedural require-
ment for the conduct of a hearing. However, any party
shall have the right to a stenographic record taken of the
arbitration proceeding. The arrangements for a steno-
graphic record must be made by the requesting party after
the appointment of the arbitrator. The cost of such record
shall be paid by the party requesting it or divided equally
between the parties if both make such a request. If a
stenographic record is requested by either or both parties,
the party or parties making the request shall provide at
its/their cost a copy of a transcript to the arbitrator.

Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

19:16-5.9 Opinion and award

If the impasse is not otherwise resolved, the arbitrator or
arbitrators shall decide the dispute and issue. a written
opinion and award within 120 days of the Director of
Arbitration’s assignment of that arbitrator. The arbitrator
or panel of arbitrators, for good cause, may petition the
Director of Arbitration for an extension of not. more than 60
days. The arbitrator shall notify the parties in writing of
such a petition and the Director shall notify the parties and .
the arbitrator in writing of whether the petition has been
granted or denied.. The two parties, by mutual consent, may
agree to an extension. The parties shall notify the arbitra-
tor and the Director of any such agreement in writing. The
notice shall set forth the specific date on which the exten- .
sion shall expire. Any arbitrator or panel of arbitrators
violating the provisions of this section may be subject to
suspension, removal or discipline under N.J.A.C. 19:16-5.6.
The opinion and award shall be signed and based on a
reasonable determination of the issues, giving due weight to
those factors listed in N.J.S.A. 34:13A-16(g) which are
judged relevant for the resolution of the specific dispute. In
the award, the arbitrator or panel of arbitrators shall indi--
cate which of the factors are deemed relevant, satisfactorily
explain why the others are not relevant, and provide an
analysis of the evidence on each relevant factor. The
opinion and award shall set forth the reasons for the result
reached. Copies of the opinion and award shall be submit-
ted directly fo.the Director of Arbitration who will then
serve the parties simultaneously.

Amended by R.1986 d.355, effective September 8, 1986.
See: 18 N.J.R. 1358(a), 18 N.J.R. 1839(a).

Deleted “as expeditiously as possible after the closing of hearing”
and substituted “within 45 days after the filing of briefs”; also deleted

*served simultaneously on the parties of the commission” and substltut-

ed “submitted directly to . .. the parties simultaneously.”
Amended by R.1996 d.240, effectlve May 20, 1996.
See: 28 N.J.R..1493(a), 28 N.J.R. 2567(a).

Rewrote section.

Case Notes

Arbitrator’s opinion. Hillsdale PBA Local 207 v. Borough of Hills-
dale, 137 N.J. 71, 644 A.2d 564 (1994).
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OTHER AGENCIES

Deeming factor irrelevant in compulsory interest arbitration. Hills-
dale PBA Local 207 v. Borough of Hillsdale, 137 N.J. 71, 644 A.2d 564
(1994).

Production of ewdence on each statutory factor. Hillsdale PBA
Local 207 v. Borough of Hillsdale, 137 N.J. 71, 644 A.2d 564 (1994).

“Financial impact on the governing unit, its residents and taxpayers;”
does not equate with municipality’s ability to pay. Hillsdale PBA Local
207 v. Borough of Hillsdale, 137 N.J. 71, 644 A.2d 564 (1994).

Consideration of wages and salaries in comparable areas of private
employment.- Hillsdale PBA Local 207 v. Borough of Hillsdale, 137
N.J. 71, 644 A.2d 564 (1994).

Vacatmg award. Hillsdale PBA Local 207 v. Borough of Hlllsdale, .

137 N.J. 71, 644 A.2d 564 (1994).

Borough should not have been required to show substantially detri-
mental result from adopting union’s offer. Hillsdale PBA Local 207 v.
Borough of Hillsdale, 263 N.J.Super. 163, 622 A.2d 872 (A.D.1993),
certification granted 134 N.J. 478, 634 A2d 525, affirmed in part,
reversed in part 137 N.J. 71, 644 A2d 564, afflrmed as modlﬁed 137
N.J. 88, 644 A.2d 573.

Parties to public interest arbitration are required to submit evidence
on all statutory factors. Hillsdale PBA Local 207 v. Borough of

Hillsdale, 263 N.J.Super. 163, 622 A.2d 872 (AD.1993), certification

granted 134 N.J. 478, 634 A2d 525, affirmed in part, reversed in part
137 N.J. 71, 644 'A.2d 564, affirmed as modified 137 N.J. 88, 644 A.2d
573.

Comparison with police salary increases in other municipalities was
not dispositive of comparison factor for public interest arbitration.
Hillsdale PBA Local 207 v. Borough of Hillsdale, 263 N.J.Super. 163,
622 A.2d 872 (A.D.1993), certification granted 134 N.J. 478, 634 A2d
525, affirmed in part, reversed in part 137 NJ. 71, 644 A2d 564,
affirmed as modified 137 N.J. 88, 644 A.2d 573. '

Cost of living factor was relevant in pohce officer public interest
arbitration. Hillsdale PBA Local 207 v. Borough of Hillsdale, 263
N.J.Super. 163, 622 A.2d 872 (A.D.1993), certification granted 134 N.J.
478, 634 A.2d 525, affirmed in part, reversed in part 137 N.J. 71, 644
A.2d 564, affirmed as modified 137 N.J. 88, 644 A.2d 573.

Arbitrators are required, to give weight to the statutory factors in
public sector arbitration. Hillsdale PBA Local 207 v. Borough of
Hillsdale, 263 N.J.Super. 163, 622 A.2d 872 (A.D.1993), certification
granted 134 N.J. 478, 634 A.2d 525, affirmed in part, reversed in part
137 N.J. 71, 644 A2d 564, afflrmed as modified 137 N.J. 88, 644 A.2d
573.

Arbitrators in public interest -arbitrations aré required to discuss
relevant and irrelevant factors and provide analysis.
Local 207 v. Borough of Hillsdale, 263 N.J.Super. 163, 622 A.2d 872
(A.D.1993), certification granted '134 N.J. 478, 634 A.2d 525, affirmed
in part, reversed in part 137 N.J. 71, 644 A.2d 564, affirmed as modified
137 N.J. 88, 644 A.2d 573. .

Arbitrator was required to relate implication of arbitration award on
other municipal budget items. Hillsdale PBA Local 207 v. Borough of
Hillsdale, 263 N.J.Super. 163, 622 . A.2d 872 (A.D.1993), certification
granted 134 N.J. 478, 634 A.2d 525, affirmed in part, reversed in part
137 NJ. 71, 644 A2d 564, affirmed as modified 137 N.J. 83, 644 A.2d
573.

Inadequacy of consideration of statutory factors warranted remand of
public interest arbitration award. Hillsdale PBA Local 207 v. Borough
of Hillsdale, 263 N.J.Super. 163, 622 A.2d 872 (A.D.1993), certification
granted 134 NJ. 478, 634 A.2d 525, affirmed in part, reversed in part
137 NJ. 71, 644 A.2d 564, affirmed as modlfled 137 N.J. 88, 644 A.2d
573.

19:16-5.10 Cede of Professional Responsibility for
Arbitrators of Labor-Management Disputes
The arbitrator shall be guided by the objectives and
principles set forth inthe “Code of Professional Responsi-
. bility for Arbitrators of Labor-Management Disputes” of the

National Academy of Arbitrators, the American Arbitration .

Association, and the Federal Mediation and Conciliation
Service.

Supp. 7-2-01
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Amended by R.1996 d.365, effective October 21, 1996.

‘See: 28 N.JR. 2801(a), 28 N.J.R. 4598(a).

19:16-5.11 Cost of arbitration

(a) The costs of services performed by the arbitrator shall
be borne equally by the parties in accordance with the

following fee schedule:

1. For arbitrators assigned by lot, pursuant to N.J.S.A.
34:13A-16e(1), the fee shall be $800.00 per day;

2. For arbitrators mutually selected by the parties, the
fee shall be a per diem rate, not to exceed $1,000 per day,
set by the arbitrator and filed with the Director of Arbi-.
tration.

(b) Should the parties use an arbitration panel with an
appointee of each of the parties, as permitted by N.J.A.C.

~ 19:16-5.6(c), each appointee’s fee shall be paid by the party

making the appointment. The costs of the services of the
special panel member who chairs the panel shall be borne
equally by the parties. The fee for'the chair of the panel
shall be as set forth in (a)l or 2 above, depending on
whether the arbitrator is assigned by lot or mutually selected
by the parties.

Amended by R.1998 d.156, effective Apnl 6, 1998

. See: 30 N.JR. 29(a), 30 N.JR. 1303(a).

Rewrote the section.
19:16-5.12 Fees for filing and processing interest
arbitration petitions

At the time a joint petiti_on to initiate interest arbitration
is filed pursuant to N.J.A.C. 19:16-5.2, each party shall pay
a $150.00 fee. If the petition is filed by one party only, then

the petitioning party shall pay a $150.00 fee upon filing the

petition and the non-petitioning party shall pay a $150.00
fee upon filing its response to the petition pursuant to
N.J.A.C. 19:16-5.5. Fees shall be paid by checks made

. payable to the “State of New Jersey”; purchase orders may
" be subrmtted :

A.
New Rule, R.1996d.275, effective June 17, 1996.
See: 28 NJR. 1610(a), 28 N.J.R. 3174(a).

19:16-5.13 Fees for appealing and cross-appealing interest
arbitration awards and requests for special
- permission to appeal interlocutory rulmgs or
orders

At the time a party files a notice of appeal of an interest
arbitration award with the Commission, the appealing party

"shall pay a $135.00 fee. At the time a party files a notice of

cross-appeal of an interest arbitration award with the Com-
mission, the cross-appealing party shall pay a $135.00 fee.
At the time a party files with the Commission a request for
special permission to appeal an interlocutory order or rul-
ing, the party shall pay a $25.00 fee. Fees shall be paid by
checks made payable to the “State of New Jersey”; pur-
chase orders may be submitted.

Next Page is 16-10.1
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19:16-5.14

New Rule, R.1996 d.275, effective June 17, 1996.
See: 28 N.L.R. 1610(a), 28 N.J.R. 3174(a).
Amended by R.1997 d.221, effective May 19, 1997.
See: 29 N.J.R. 857(a), 29 N.J.R. 2467(c).
Amended the section name and inserted the third sentence.

19:16-5.14 Comparabiiity guidelines

(a) NJ.S.A. 34:13A-16g identifies eight factors that an
mtefest arbitrator must consider in reviewing the' parties’
proposals.
listed in that subsection are deemed relevant; satisfactorily
explain why the others are not relevant; - and provide an
analysis of the evidence on each relevant factor. N.J.S.A.
34:13A-16g(2)(c) lists as a factor “‘public employment in the
same or similar comparable jurisdictions. ...” Subsection a

of section 5 of P.L. 1995, c.425 requires that the Commis-

sion promulgate guidelines for determining the comparabili--
ty of jurisdictions for the purposes of paragraph (2)(c) of
subsection’g.

(b) The guidelines set forth in (c) and (d) below are
intended to assist the parties and the arbitrator in focusing
on the-types of -evidence that may support comparability
arguments. - The guidelines are intended to be instructive
but not exhaustive. The arbitrator shall consider any and
all evidence submitted pursuant to the comparability guide-
lines and shall apply these guidelines m addressing . the
comparability criterion.

\

1. The Public Employment Relations Commission rec-
ognizes that the extent to which a party to an arbitration
proceeding asserts that comparisons to public employ-

ment in the same or similar comparable jurisdictions are ..

relevant to that proceeding is a matter to be determined
by that party. The Commission also recognizes that it is
the résponsibility of each party to .submit evidence and
argument with respect to the weight to be accorded any
such evidence. : »
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_The arbitrator must indicate which of the factorsy

16-10.1

2. The Commission further recognizes that it is the
arbitrator’s responsibility to consider all the evidence
submitted and to determine the weight of any evidence
submitted based upon the guidelines in (c) and (d) below
and to -determine the relevance or lack of relevance of
comparability in relationship to all eight factors set forth
in N.J.S.A. 34:13A~16g. Promulgation of these guidelines

~ is not intended to require that any party submit evidence
‘on all or any of the elements set forth in (c) and (d)
below or assert that the comparability factor should or
should not be deemed relevant or accorded any particular
weight in any arbitration proceeding. . Nothing in this
section shall preclude the arbitrator from supplementmg
the factual record by issuing subpoenas.to require the
attendance of witnesses and the production of documents.
Nor does anything in this section prevent the arbitrator
from requesting the parties to supplement their presenta-
tions in connection with this factor or any other factor set
forth in the law.

(¢) The following are comparablhty con81derat10ns w1th1n
the same jurisdiction: .

1. Wages, salaries, hours and oondltxons of employment
of law enforcement officers and firefighters; ..

2. Wages, salaries, hours and conditions of employment '
of non-uniformed employees in negotiations units;

3. Wages, salaries, hours and conditions of employment
of employees not in negotiations units;.

4. History of negotiations:

i. Relationships concerning - wages, salaries, hours
and conditions of employment of employees in police
and fire units; and :

ii. Hlstory of differentials between uniformed and
non-uniformed employees; :

5. Pattern of salary and benefit changes; and
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