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Introduction

It is through the municipal courts that most citizens in the State
of New Jersey' come into contact with the judicial system as defendants,
plaintiffs, or witnesses. More than five million cases ranging from
minor criminal to 2zoning to motor vehicle and parking violations were
heard in the New Jersey municipal courts in 1984, compared to 750,000
in all other courts in the state.

However, despite the large volume of cases and their significant‘
impact on the. individual citizens and communities that they serve, the
mun‘icibal courts in New Jersey have until recently received relatively
little statewide administrative and management attention. As a result,
the municipal court system has been described as the "stepchild" of the
judiciary, that is, "in" the judiciary, but not "of" the judic¢ial branch.

The goal of the Supreme Court Task Force on Municipal Court
Improvement is to effect a permanent change in the status and operation
of New Jersey's municipal courts so that their role and value in the

state's system of justice is recognized.
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HISTORICAL OVERVIEW AND BACKGROUND

The municipal court system can trace its origin to the "justice courts"
created by Lord Cornbury, the first Royal Governor of the colony that became
the State of New Jersey. The justice courts, based on English common law and
principles of equity, had civil jurisdiction over small debts (similar to the small
claims now heard in the Special Civil Part of Superior Court) and were included
in New Jersey's court system by the first state Constitution, adopted on
July 2, 1776. '

Police courts joined the justice courts as local courts to handle minor criminal
matters following the Constitution of 1844, which also set up a variety of county
trial courts and state appellate courts that were to endure for 100 years. Local
coprt“ju’dges were appointed byllocal governing bodies, and their_ operations
vafied from community to community. In general, theseilocal judges were not held
in high esteem by the public or members of the legal profession.

By the mid-1940s, concern about the quality of the court system and the
myriad of courts fhat had been created led to the inclusion in the Constitution of
1947 of New Jersey's existing court structure, which includes municipal courts.
. The reforms of 1947 placed administrative responsibility for all court rules and
procedures, including municipal courts, with the Chief Justice and the Supreme
Court, and authorized the creation of an Administrative Office of the Court to
assist in this task.

Although the creation of the Municipal Courts and subsequent rules setting
minimum qualifications for judges and uniform procedures had improved the overall
standing of the local courts and had received national acclaim, efforts at further

improvement were undertaken periodically and unsuccessfully over the next three



decades. A system of regional courts with judges appointed by the Governor was
formally advocated by Chief Justice Joseph Weintraub in 1958, and again in 1969
by Administrative Director of the Courts Edward McConnell. In 1971, a consultant
report urged a similar restructuring. These and other recommendations for
change never gained the public support necessary to be implemented.

During these decades, the rést of the court system, created in 1947, became
a national model for .court reform and administrative strength. Because of the
uncertainty created by frequent public debate about regionalization or abolishment
of the courts, those improvements in the municipal courts that were undertaken
by the Administrative Office of the Courts during these vdecades were not as far
reaching or'ainbitious as they might otherwise have been. Non-lawyer judges
were phased out by attrition, and state training programs were developed for
judges and court personnel. Assignment Judges in each vicinage were given
responsibility. for annual visits- to each . municipal couft; annual aud_its were
required; and as of 19795 sound recording was required; providing the first
_record of municipal proceedings, and special management studies were éonducted
in. large urban courts. The Supreme Court created the Committee on Municipal
Courts to review and make recommendatiohs on the operation of the courts, and
to provide vicinage level training for municipal court judges. Budget preparation
assistance was provided for judges and clerks, and comprehensive bench manuals
and procedures manuals were developed.

While specific municipal court problems were being addressed by these
improvements, the courts were being buried in an avalanche of cases and added

administrative responsibilities as shown in the table on the next

page. For example, in court year 1983-84, there were 4.2 million cases filed

in municipal *court, as compared to 559,497 in 1949-50. At the same time the
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courts acquired the additional responsibilities of collecting installment payments of
fines and providing data to other agencies, such as the Division of Motor
Vehicles, and changes in the law drastically affected the nature of the workload.
This increased workload generally did not prompt substantial funding increases,
thereby exacerbating the situation by creating backlog conditions in most courts.

Chief Justice Robert N. Wilentz, convinced that a thorough review of
municipal court operations was necessary if the municipal court system was to
continue to function, created the Task Force on the Improvement of Municipal
Courts in October, 1983. In announcing the creation of the Task Force, Chief
Justice Wilentz noted the following:

More citizens have contact with the municipal courts
than any other part of the judicial system, and it is not
without its critics. There has been a staggering increase in
the municipal caseload over the years, including cases
involving new laws placed under municipal jurisdiction. The
system cannot keep up with the burden. Despite the best
efforts of  municipal judges and court personnel, backlog
problems are compounded by a lack of modern technology:
and processing and by a lack of .coordination between the
individual courts. Creation of the Task Force represents a
commitment to analyze these and other problems, and find
solutions that will ensure maximum efficiency and a high
quality of justice in the lower courts.

Thé Task Force, chaired by Associate Justice Robert L. Clifford, included a’
broad cross=section of representatives, including judges, lawyers, state and local
elected officials, court administrators, and private citizens. A survey was
conducted among the participants at the Municipal Court Judges' Conference in
October, 1983 to identify those areas of municipal court operations in need of
revision and reform. As a result, five committees within the Task Force were
established to examine the following areas: 1) administration; 2) budget,
personnel and physical plant; 3) trial practice and procedure; 4) computerization

and case processing techniques; and 5) issues involving the accountability of the

courts to the public, including performance/evaluation standards and other topics
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of public concern. Representatives of the AOC, working in conjunction with
members of the Bench, developed a tentative mandate for each committee, including
those issues in need of review and possible reform. Ultimately, the Task Force
produced over 50 position papers examining numerous aspects of municipal court
operations. The papers were written by the committees and reviewed (and debated)
by the Task Force membership.

Local Advisory Committees (LAC) were established in each vicinage
representing all sectors of the criminal justice system, including municipal court
personnel, the bench, the bar, and private citizens. Comments from the LACs
were relayed directly to each committee as well as to the entire Task Force so
that comments and criticisms -could be taken into consideration when reviewing and
rewriting the papers. Thus, proposals were sgbjected to a wide range of scrutiny
and review, thereby ensuring that all aspects of each issue were considered.

The final product, presented herein, is based on the positién papers
appr§véd by the Task Force and represent the culininatioﬁ of its work.

The following describes the mandate of each Task Force Committee and
summarizes major recommendations:

ACCOUNTABILITY

Mandate: To ensure the accountability of the municipal courts to community
expectations and to develop a means for evaluation of calendar performance.
* Public Access to Court Records - sets forth policy and procedures for
providing the press and public with information. .
* Domestic Violence - presents recommendations that would change the role of
the municipal courts in' issuing Temporary Restraining Orders.

* DWI Case Processing - identifies methods to aid courts in the timely

disposition of DWI cases.
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* Calendar Performance -presents a comprehensive review of calendar management
techniques and establishes goals for the disposition ‘of cases.

* Community Advisory Committees - in conjunction with the recommendations of
the Administrative Committee, recommends the establishment of a community-
based committee to provide the local municipal court judge and other

community groups with information and education materials.

ADMINISTRATION

Mandate: To establish a management structure which will ensure the proper
and efficient administration of the municipal court system.

- * Presiding Judge and Case Manager - establishes these vicinage positions as a
management team that will assist the Assignment Judge in overseeing the
operation and improvement of the municipal‘courts.

* Pretriél Intervention - calls .for the expansion of the existing Superior
Court pfogram to provide first-time municipal court defendants with an
opportunity to be diverted from the criminal justice system.

* Liability of Judges and Staff - presents a method for providing Attorney
General representation for judges and staff sued for their actions while in
office.

* Courts in Crisis - provides a method to aid municipal courts when faced with
either short-term or long-term administrative problems.

* Preparation of Complaints - identifies a long-stanciing "appearance of
impropriety" issue and calls for the preparation of criminal complaints by

the police, not court personnel.



BUDGETS, PERSONNEL AND SPACE

Mandate: To examine the basic budgetary needs of municipal courts and
recommend the adoption of guidelines and standards for the preparation,
presentation, review and adoption of their budgets.

* Budgets - establishes a uniform budget format that when used with the
proposed weighted caseload system will aid the Presiding Judge and municipal
court judge in obtaining sufficient res.ources to operate each municipal
court.

* Budget Impasse Procedure - provides for a modification of the existing court
rule, thereby giving the Assignment Judge the authority effectively to
recommend a budget to the municipal governing body. Also provides the
governing body with a way to appeal the recommendation of the Assignment
Judgen

* Personnel - presents ﬁniform criteria for the hiring, evaluation, and.
termination of municipal court judges and staff. Also recommends the
creatgion of the title of Municipal Court Clerk/Administrator to upgrade and
standardize the qualifications of this critical position.

* Court Facilities - establishes minimum standards for court facilities and
presents a plan for their incorporation during either new construction or
renovation.

* Court Security - suggests a security study be conducted in each municipal
court and recommends speciﬁc. security precautions for the courtroom and the

handling of prisoners.
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TRAFFIC/COMPUTERIZATION

Mandate: To consider, independently, the areas of traffic cases and
computerization as they may relate to each other.

* Computerization - presents a basis on which a comprehensive statewide
computerized municipal court system can be justified, established, and
implemented for the purpose Gof unifying the flow of information among the
municipal courts and the various agencies with which they must interact.

* Installment Payments - recognizes the authority of the court to take action
when defendants fail to pay fines and costs, as ordered by the court, as
well as the ability to suspend such payments when a defendant is found to
be indigent.

* Revenues and Funding - suggests a uniform distribution scheme to aid ‘the
courts in the management of. and planning for its  collections and
expenldifures .

* Traffic Case Processing - presents solutions to multiple problems faced by
the courts in disposing of its traffic cases.

* Violations Bureau - recogniées the extremely valua}:;le role of the Violations
Bureau in disposing of a court's cases, and therefore expands that role to
include receipt of driver registrations, insurance cards, etc. to further

help relieve the court calendar.

TRIALS

Mandate: To examine and recommend the adoption of standards and goals
for more efficient case processing from the complaint stage through sentencing

practice.
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Case Management - makes specific recommendations for improvements to the
control and trécking of cases, as well as suggesting methods to expedite
caseflow.

Plea Agreements - recognizes that the Municipal Courts are now more
professional in wvirtually all areas of operations and are, therefore,
capable of instituting, on an official basis, the use of plea agreements of
its matters.

Handling of Indictable Complaints - proposes improved communication between
municipal and county prosecutors for the purpose of more effectively handling
those cases originally filed as indictable. |

Role of the Municipal Prosecutor - a much debated issue, it sets forth a
proposed full-time Municipal Court Prosecutor to handle cases filed in the
municipality. Also suggests the prosecutor act as a screening agent for
complaints filed in the municipality.

Sfandards énd Procedures in the Appointment of Counsel - sets forth a
systematic procedure for the assignment of counsel that will allow attorneys

sufficient time to prepare cases.

xiii






Chapter 1
Statewide Management Structure

Introduction

The New Jersey Constitution grants the Supreme Court a broad authority to
administer the practice and procedure in all courts. N.J. Const. of 1947,' Art;.
VI, § VII, péra. 1. The tradition that has sprung from that mandate is one of
a centralized court system supported by a strong administrative structure.
Consistent with that tradition, New Jersey was one of the first states in the early
1970s to experiment with full-time county-level trial court administrators. More
recently, the Supreme Court has reorganized the Superior Court management
structure into separate divisions, under the overall authority of the Assignment
Judges, with each division administered by a Presiding Judge and a division
executive, named the Case Manager.

In the shadow of this Well—structured and increasingly efficient Superior
Court system stand our municipal courts, approximately 530 in number presided
over by 369 municipal court judges. The sheer breadth of this local level court

system creates formidable obstacles to the achievement of uniform and consistent



statewide policies. The situation is compounded by the diverse nature and size of
these courts.

While the Court Rules provide that the Assignment Judges are responsible
for the administration of all courts in the vicinage, see Rule 1:33-4, the
Assignment Judges have generally been provided with neither the resources nor
the organization to monitor effectively and closely the performance of these
courts. In fact, past efforts to abolish or regionalize municipal courts have
probably, in the long run, resulted in making them even more remote from the
Superior Court structure.

In practical terms, the presence and influence of the State over the
municipal courts has been remote and often inconsequential. The nature of this
relationship was pointed to by Chief Justice Weintraub:

It is idle and incongruous to charge the Supreme
Court with  administrative supervision as the
Constitution does while the capacity to frustrate
effective supervision and performance remains with 587
autonomous bodies. 81 N.J.L.J. 597, 602 (1958).

The rightful place of municipal courts in the judicial family is further
confounded by the fact that they are wholly funded by local governing bodies,
which also appoint and re-appoint the judges. This financial dependence on the
municipality, in conjunction with the wvarious other problems set forth above,
tends to foster an attitude that these courts are '"step-children" of the larger
system, "in" but not really "of" the judiciary at large. The close relationship
with police agencies creates an environment that, as noted by Chief Justice
Weintraub in the 1958 article quoted abo*{e, makes it "difficult for a magistrate to
dispel the notion that the municipal court is not wholly detached from the
executive agency charged with law enforcement."

Finally, most municipal courts find themselves facing a low priority in the

organizational structure of the municipality. While municipal courts generate



revenue for the three levels of government, through the imposition of fines and
court costs, there is little motivatic;n for the local governing body to appropriate
sufficient funds. As pointed out by Chief Justice Vanderbilt in a 1956 address,

10 Rutgers L. Rev. 647 (1956), "members of local governing branches lose sight

of the fact that the court exists to perform an indispensable function of
government and not for the purpose of producing a profit."

The result of these problems has been a somewhat laissez-faire approach to
municipal court management, requiring courts to operate relatively autonomously.
This, in turn, has led to the multitude of organizational and structural problems
that this Task Force was appointed to address. For example, the municipal court
judges at their 1983 Conference identified weaknesses in the areas of judicial
involvement in the hiring and retention of staff, as well as the difficulty in
obtaining sufficient funds from the municipalities to operate the courts properly.
Most municipal court judges felt that without increased influence over these two
key areas, the opportunities for improving a poorly run.céurt wefe almost
nonexistent. Another problem area identified at the 1983 conference was the lack
of a strong central management authority from which the municipal judge could
obtain advice or assistance when needed. The Assignment Judge and the
Administrative Office of the Courts were simply not staffed adequately to respond
to the maultitude of courts in need of such assistance. The organizational
divisions at both the county and state levels do not even recognize municipal
courts as a distinct division.

To combat such problems, the Task Force has developed specifications for
personnel that will improve and complement the existing system. .The proposed
management structure is modeled after the Superior Court system, and provides

for a separate Municipal Court Services division at both the vicinage and state



level. This unit will be staffed with sufficient personnel to provide training,
guidance, and technical .assistance to the more than 530 municipal courts.
Working in concert with this new division at the vicinage levels will be fifteen
Presiding Municipal Court Judges and their Case Managers. The PJ/CM team will
be available to assist municipal courts on a daily basis, to establish programs that
will ‘prevent the occurrence of problems, and to identify and correct those
problems that do arise.

Implementation of these recommendations not only will build a strong bridge
between the local level courts and the Judiciary, but will also enhance and

advance the operation of every municipal court in the state.



Position 1.1
Vicinage Presiding Judge - Municipal Courts

Responsibilities, Eligibility, and Compensation

A State-funded Presiding Judge-Municipal Courts, shall be appointed by the
Chief Justice in each vicinage with the advice of the Assignment Judge. The
Presiding Judge _sha]l be responsible for the management of all municipal courts
within the vicinage and shall report directly to the Assignment'Judge. The
Presiding Judge shall performv these duties part-time or full-time, depending on
the wvicinage, at a prorated salary based on 95% of a Superior Court Judge's
salary. The Presiding Judge will limit any outside law practice to non-litigated

matters.

Commentary

In reviewing the management structure involving the municipal courts, the
Task Force has determined that in recent years the increasing Superior
Court-related responsibilities of the Assignment Judges have made it difficult for
them to devote sufficient attention to municipal court matters. This has occurred

at a time when municipal courts are in need of greater support and assistance to



meet the demands of increased caseloads and administrative responsibilities within
strict budget limitations. The needs of the municipal court system will continue
to demand and deserve increased attention, particularly as the proposals of the
Task Force are implemented. Accordingly, the Task Force concluded that the
position of Presiding Judge-Municipal Courts be created, with direct accountability
to the Assignment Judge and with responsibility for managing municipal courts
within each vicinage.

The concept of a Presiding Judge to handle managerial, administrative, and
judicial duties has already been successfully adopted in each of the three
divisions in Superior Court (Civil, Criminal and Family), as a result of the 1982
recommendations of the Supreme Court Committee on Efficiency. The Committee,
composed of chief executive officers of New Jersey's largest corporations, found
that the greatest obstacles to achieving efficiency within the judiciary included
the absence of,a} coherent trial court management structure and the concomitant
lack of well-defined lines of responsibility and accountability. The Task Force
determined that municipal courts have also suffered from a lack of management
structure that would be remedied by the creation of the Presiding Judge position.
In the context of the municipal court system, the Presiding Judge and Municipal
Court Case Manager (see Position 1.2), working directly with the Assignment
Judge and Trial Court Administrator, will provide the necessary expertise to
implement the recommendations of the Task Force and to oversee the improvement
of the municipal court structure within each vicinage.

The Presiding Municipal Court Judge will be responsible for a wide range of
administrative duties. In .general, the Presiding Judge will be involved in those
tasks requiring centralized management, such as the development and
implementation - of vicinage-wide policies, procedures and programs. Duties will

include:



a. serving as a liaison among municipal court judges, the Assignment
Judges, the Administrative Office of the Courts and Supreme Court, to
insure promulgation of and compliance with court rules and directives;

b. determining which judges within the vicinage shall hear all municipal
court conflict cases, as well as deciding when and where such cases will
be heard;

C. assisting municipal court judges and clerks in solving their day-to-day
administrative problems;

d. supervising the proposed Case Manager-Municipal Courts and support
staff;

e. developing and encouraging municipal judges' education programs, both
for new and sitting municipal judges;

f. coordinating evening and weekend emergency availability of municipal
court judges;

g. assistiné in the prep‘aration of aﬁnual individual municipal court
budgets, and discussing matters of concern with local governing bodies,
where necessary;

h. conducting studies of caseloads and backlogs in each municipal court
and recommending methods for eliminating backlogs and efficiently
processing all cases;

i. implementing the recommendations of the Task Force;

j. | performing such other judicial and administrative duties and
responsibilities as are designated by thé Assignment Judge under the
authority oI: the Chief Justice.

In addition to these administrative duties, the Task Force determined that

ultimately judicial duties might also be wundertaken by the Presiding Judge,



though not in the initial stages of the program. The matters listed below are
viewed as being suitable for assignment to the Presiding Judge:

a. reviewing all County Prosecutor recommendations to downgrade, remand,
or conditionally remand cases to municipal courts;

b. expediting the processing of municipal court matters that accompany
indictable cases presented to the Prosecutor;

c. hearing all applications for bail reduction, except in capital cases;

d. considering all applications for temporary commitment;

e. reviewing jail population each morning and considering each detainee to
determine whether the charges may be summarily disposed of by entry
of a guilty plea or dismissal;

f. hearing conflict cases or matters in which a municipal court judge has
been disqualified or is not available;

The Task Force has recommended that each Presiding Judge be appointed by
the Chief Justice, with the advice of the Assignment Judge, from among sitting”'
municipal court judges, to ensure experience in the unique responsibilities,
organization, and procedures of municipal courts. The Presiding Judge will sit at
the pleasure of the Chief Justice, or until no longer sitting as a municipal court
judge. The time requirements of the position will vary among vicinages, but it is
expected to require between one and three days per week depending on the
geography of the vicinage, the number of municipal courts, and the particular
management and program needs. The Task Force estimated that, at least
initially, a minimum of three days will be required in the busier or more complex
vicinages. After the introduction of judicial reuponsibilities (as proposed), the
required time commitments are expected to increase. The Task Force also
recommended that if a Presiding Judge maintains an outside law practicé, it

should be restricted to non-litigated matters.



The compensation of the Presiding Municipal Court Judge will be provided by
the State, and should include all benefits and pensions attendant to their status
as State-funded Judges. A Presiding Judge's annual salary will be equal to 95%
of the current salary of a Superior Court Judge (i.e. 95% x $70,000 = $66,500),
with actual compensation prorated on the basis of the number of days served
(e.g., a judge serving as Presiding Judge one day a week will earn $13,300

annually in that position).

References
"Case Manager for Municipal Courts,” Committee on Administration,
Appendix B.

"Eligibility Requirements, Evaluations and Tenure," Committee on Budgets,
Personnel and Space, Appendix C.

"Presiding Municipal Courts Judge," Committee on Administration, Appendix
B.

"Judicial and Court Employees Salaries," Committee on Budget, Personnel and
Space, Appendix C.

See Exhibit 2.b. Rule 1:33-2. Court Managerial Structure.
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Position 1.2

Case Manager - Municipal Courts

Each vicinage shall appoint a Case Manager-Municipal Courts. This person
shall assist the Presiding Judge in providing support and services to the

municipal courts in the vicinage.
Commentary

Each vicinage has developed its own procedures for attending to the needs
of the municipal courts. Some vicinages have added particular personnel, such as
Assistant Trial Court Administrators (ATCA) or Municipal Liaisons, who are
specifically responsible for providing assistance to these courts. Duties of the
ATCA include responding to the problems as they occur in the municipal courts,
conducting visitations to the courts to ensure that proper édministrative
procedures are being followed, reviewing and assisting in the preparation of
various statistical reports, and meeting with representatives of the governing
bodies regarding problems and issues affecting the courts. The position,

however, has been a reactive one, responding to situations only after problems
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have arisen, rather than acting to prevent them. In addition, such positions
have been created on an ad hoc basis, and there has been little effort to address
the 1issue on a uniform, statewide level. As a result, the duties and
responsibilities of these people are often diverse and ill-defined, resulting in a
reduction of their effectiveness in the administration of the municipal courts.

In place of the current positions, the Task Force has recommended that each
vicinage establish the position of Case Manager-Municipal Courts (CM-MC), with
the sole function of providing assistance to the municipal courts within the
vicinage. The positions of Case Manager and Presiding Judge (see Position 1.1)
are already in place in the Superior Court and serve to strengthen the
management component of the Judiciary. It is anticipated that the CM-MC will
assist the vicinage Presiding Judge in carrying out his duties and will report on
a day-to-day basis to the vicinage Trial Court Administrator. The proposed
duties of the CM-MC will be similar to those of the Presiding Municipal Court
Judge and will include supplying extensive administrative support to all areas ofn
municipal court operations. The CM-MC will also have responsibility for reviewing
municipal court reports, implementing and monitoring Task Force recommendations
and other new programs as they are developed, investigating complaints, and
providing assistance in such areas as sound recording, computerization, and

budget preparation.
References

"Case Manager for Municipal Courts," Committee on Administration,
Appendix B.

"Presiding Municipal Courts Judge," Committee on Administration, Appendix B

See Exhibit 2.b. Rule 1:33-2. Court Managerial Structure.
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Related Positions

The following Positions may be applicable in implementing Position 1.2:

Position 1.1 Vicinage Presiding Judge - Municipal Courts
Position 1.3 Vicinage Advisory/Liaison Committee
Position 1.4 Management Assistance Team

Position 2.5 Emergency Procedures

Position 2.11 Evaluation of Calendar Performance
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Position 1.3

Vicinage Advisory/Liaison Committee

Each vicinage shall establish a Vicinage Advisory/Liaison Committee, which
will assist the Presiding Judge and Case Manager in the administration of the
municipal courts within the vicinage by addressing problems involving the courts
and other governmental units and by serving as a liaison group between the

courts and the community.
Commentary

To assist the vicinage Presiding Judge and Case Manager, the Task Force
has recommended the «creation of a vicinage-level committee responsible for
handling a wide variety of problgms involving the relationship of the courts with
other governmental agencies and groups and for serving as a mechanism for
bringing matters of public concern to the attention of the court system.

The need for such a committee has long been recognized by those involved
in the operation of the municipal court system. In order to function effectively,

each municipal court must interact with a myriad of municipal, county, and state
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agencies in all sectors of the criminal justice system. Such agencies include
county penal institutions, probation departments, alcohol/drug programs, and
other social service groups. As the number and complexity of these "interacting
agencies" have multiplied over time, so too have the problems of resolving matters
of concern to the courts. Currently, each municipal court must develop its own
relationship with these agencies, as there is no organized alternative. In addition
to being inefficient, such a splintered approach increases the complexity of
resolving common problems on a timely basis. Moreover, tile failure to coordinate
the programs and efforts of the various governmental units and agencies has
allowed each department to act relatively independently, in disregard of the
obvious interrelationships that exist among the wvarious groups. Exacerbating
these problems is the lack of any mechanism for informing new municipal court
judges (as well as other court personnel) of the exiétence of various procedures
and programs. As a result, a new judge or clerk must learn "on the job,"
thereby decreasing the efficiency of the court during this learning process.

In addition to interacting with other agencies, each municipal court must
also interact with and be responsive to the community in which it operates. The
policies of the courts obviously affect the public, especially in such areas as
personnel, scheduling, condition of facilities, and management of the court itself.
Despite this fact, there is generally no mechanism providing for exchange of
information between the court and the public. The issue is further complicated
by the unique status‘of the municipal court. Although it is an essential part of
the State's court system, the municipal court clearly remains subject to local
control, especially as to personnel and budgetary issues. Coupled with the lack
of tenure for municipal court judges and most court staff, this has often placed

the municipal court judge in the untenable position of having to preserve
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his judicial independence and strive to imprové court operations, while at the
same time be completely dependent upon local authorities for his very appointment
and the funding of the court. The result has often been a certain alienation
between the two branches of government. The Task Force flas found no coherent
program in existence that would enable the court to respond to local concerns,
while at the same time assisting the court in providing quality services by
procuring public support for its operations. Even more basic is the lack of any
procedure or mechanism to assist in educating the public in matters relating to
court operations and procedures.

In view of the foregoing, the Task Force has recommended the creation of
the Vicinage Advisory/Liaison Committee. This Committee, consisting of between
15 and 20 people, will be similar to the Local Advisory Committees that assisted
the Task Force in its efforts. Committee members will include representatives of
all sectors of the criminal justice system, such as the Assignment Judge,
'Presiding Judge, Case Managgr, County Clerk, as well as representatix}es of ;che
Probation Department, Public Defender, Sheriff, Warden, County Prosecutor, and
the local police. Additional members will be sought from among municipal
prosecutors,‘ municipal public defenders, municipal court clerks, the defense bar,
mayors, social service organizations, and the public at large. Members will be
appointed by the Presiding Judge with the approval of the Assignment Judge.. It
is anticipated that the Committee will serve as a forum for addressing issues of
primary importance to the functioning of the courts (e.g., bail issues, processing
of complaints, implementing Task Force recommendations, caseload processing, and
backlog problems), as well as for resolving problems affecting relations between
the different sectors of the criminal justice system (e.g., jail overcrowding,
sentencing alternatives, rehabilitation, vocational programs, and probation

supervision). It is also envisioned that the group will serve as a vehicle for
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enabling newly-appointed judges and court personnel to become acquainted with
programs and procedures at the vicinage level.

The Task Force has also recommended that this Vicinage Advisory/Liaison
Committee serve as the catalyst for the development of two subcommittees, each
charged with separate and distinct areas of responsibility. The first of these
groups, the Subcommittee on Interacting Agencies, will be made up of some
members of the Vicinage Advisory/Liaison Committee (VA/LC) and others from the
municipal courts and from many of the previously identified interacting agencies.
It is intended that this group encourage the development of effective working
relationships between the courts and the interacting agencies by exchanging
information on activities, policies, and procedures on topics that affect each
other's operations, by establishing contacts with the wvarious groups, and by
creating a regular forum for the discussion of pertinent issues. This
subcommittee shall also be responsible for bringing relevant matters before the
largef Vicinage Advisor;y/Liaison Committee as necessary. |

The second | subcommittee, to be designated the Community Advisory
Committee, shall be similarly structured. That is, a small group (three or four
members) from the VA/LC will be selected to establish a committee consisting of
"politically neutral" citizens from the vicinage, including representatives from the
clergy, Chamber of Commerce, service-oriented groups (e.g., Rotary, Kiwanis,
YMCA Boards), Grand Jury associations, and any other local public group that
may be active in a given vicinage. These members shall be appointed by the
Presiding Judge with the approval of the Assignment Judge.

The Community Advisory Committee will be charged with the responsibility of
providing community input into court operations and for providing the court with
a means to educate the public and to advocate the court's position on matters

requiring improvement. It is anticipated that such a subcommittee will lead to
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greater interaction between the citizenry of each municipality and its municipal
court. It should be noted that it will not be the purpose of the committee to
review or to comment on the daily performance of the individual municipal court
judges, and it will be expressly prohibited from reviewing individual decisions.
Rather, the committee will serve to examine areas such as the level of budget and
personnel support required by municipal courts, problems with scheduling and
workloads, ‘the adequacy and condition of court facilities, and relations between
the courts and the public, lawyers, litigants, and police.

The Task Force has also recognized that in some situations, particularly in
urban municipalities with larger and more complex courts, there may be a need
and/or desire to establish a local subcommittee to serve a similar function as the
Community Advisory Committee. Should that prove to be the case, it is
anticipated that the vicinage Community Advisory Committee (CAC) would assist
the individual municipality in establishing and maintaining such a group. .Again,
membership would be comprised of politically neutral members‘ of the local
community who are interested in the functioning and operations of the local court.
In addition to serving as a liaison between the community and the municipal
court, a local CAC would also maintain contact with the vicinage CAC, referring

such matters to it as may be appropriate.

References

"AOC Services to Municipal Courts," Committee on Administration,
Appendix B.

"Community Advisory Committees to Municipal Courts,” Committee on

Accountability, Appendix A.

"Liaison With Interacting Agencies," Committee on  Administration,
Appendix B.

"Municipal Court Expanded Visitation Program," Committee on Administration,
Appendix B. :
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"Vicinage Advisory/Management Teams," Committee on Administration,
Appendix B.

"Work Performance in Emergency Situations," Committee on Administration,
Appendix B.

Related Positions

The following Positions may be applicable in implementing Position 1.3:

Position 2.1- Community Dispute Resolution Committees
Position 6.1 Domestic Violence
Position 6.4 Victim/Witness Services
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Position 1.4

Management Assistance Team

Each vicinage shall establish a Management Assistance Team to act as a
resource unit to take corrective actions in those courts that have been identified
as being in need of major assistance. This unit? composed of existing municipal
court personnel with demonstrafed expertise in the different operating areas of
the court, could be dispatched by the Assignment Judge/Presiding Judge to any

municipal court found to have systemic operational problems.
Commentary

A recurring theme identified by the Task Force was that problems have
developed in our municipal court system because of its rapid growth during the
last decade. In almost every court there has been a significant increase in
caseload and, equally important, court clerks. and their support staff have been
burdened with ever - increasing administrative responsibilities, many of which are
of a technical and complex nature. Stringent, although necessary, time

limitations on the performance of innumerable office functions have been imposed
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by the Administrative Office of the Courts as well as by other agencies with
which courts interact. Furthermore, these new functions and concomitant time
limits have been imposed upon the courts on a somewhat haphazard basis. As a
result many courts have experienced difficulties in maintaining an orderly
operational process. Fortunately, because of the dedication of their personnel,
most courts have been able to meet the foregoing challenges. Unfortunately,
however, some courts have experienced problems of such magnitude as to require
action by the Assignment Judge ranging from temporary shutdown to seeking the
assistance of competent personnel from other courts to work in a beleaguered
court until a state of normalcy resumes. While these crisis situations have been
relatively few, they have arisen on a sufficient number of occasions to warrant
consideration of the formation of a Management Assistance Team within each
vicinage. |

Unlike Position 2.5 (Emergency Procedures), which provides guidelines for
coping with short-term pfoblems, the Management Assistance Team will be called -
into action by the Assignment Judge/Presiding Judge when a court has been
identified as having major structural difficulties -- difficulties that have developed
over the years and cannot be resolved by the court's own staff. The team will
provide staff assistance, including restructuring and staff training, to ensure
that the problem will not recur.

- The Presiding Judge will be responsible for the selection, with the approval
of the Assignment Judge, of all members of the Assistance Team. Personnel
selected might include the Case Manager for Municipal Courts, a court clerk, a
person with expertise in dockefirg and scheduling, a violations clerk, and
perhaps an experienced cashier. The above is not intended to formalize either

the membership of the team or its number; rather, each vicinage Presiding Judge
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will be responsible for establishing an Assistance Team appropriate for the
particular vicinage.

The team will constitute a reserve unit and will meet on a regular basis to
formulate a detailed procedure to be followed should its services be required. It
is recommended that within three months of the selection of the team members,
each vicinage Presiding Judge prepare a procedure. The action plan must
necessarily be in somewhat general terms. It will not be designed to deal with a
particular court, but will strive to accomplish two equally important goals:
re-establishing normalcy in the court and educating personnel in the team
members' areas of expertise.

If a team 1is called into action by a PJ-AJ order, the question of
reimbursement must be resolved. The Task Force has concluded that it is the
responsibility of the municipality receiving the services of the team to provide
compensation for the team members.

In order to eﬂsure funding, it will be appropriate for the. court itself,
through the vicinage Presiding 'Judge, to petition the Assignment Judge to
request the appropriation of emergency funding by the municipality. If this
effort proves unsuccessful, an order by the Assignment Judge compelling the
municipality to provide funding will be appropriate. .

History has unfortunately shown that courts do encounter real difficulties
from which they cannot extricate themselves without outside help. This position
recommends the designation in each vicinage of a professional group of highly
trained persons who will be prepared to provide immediate assistance to the

courts.
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Related Positions

The following Positions may be applicable in implementing Position 1.4:

Position 1.1 Vicinage Presiding Judge - Municipal Courts
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Position 2.11 Evaluation of Calendar Performance
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Position 1.5

Expanded Municipal Court Services Unit |

The Municipal Court Services Unit, currently a subdivision of the Criminal
Practice Division, shall be established as a distinct division within the
Administrative Office of the Courts.

In addition to providiﬁg assistance to the 530 municipal courts; the Municipal
Court Services Unit will also be responsible for developing and implementing the
policies and programs recommended by the Task Force, as approved by the

Supreme Court.

Commentary

In its examination of the administrative structure, the Task Force has also
examined the nature of the resources available to the municipal courts at the sfate
level. Since its inception in the early 1950s, the Municipal Court Services Unit
has grown only from two to three employees, who are charged with the
responsibility of providing assistance and guidance to all 530 municipal courts.

This small staff is not sufficient to respond to all the questions and problems that
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currently arise from the field, and it clearly does not have the resources to plan
constructively for long-term improvement of the municipal courts. The problem
will become even more acute when this unit is called upon to assist in the task of
implementing many of the Task Force recommendations. The Task Force,
therefore, recommends that the present Municipal Court Services Unit (currently
a subdivision of the Criminal Practice Division) be expanded into a separate and
independent division of its own, with such additional personnel as may be
required.

Even before the creation of the Task Force, the municipal court bench
indicated that the Administrative Office of the Courts should be providing more
resources and greater assistance to the Municipal Court system. The
implemen'gation of Task Force recommendations will intensify that need. It is
anticipated that the expanded Municipal Court Services Division will be charged
with the following additional responsibilities: |

1. The development of the Presiding Judge/Municipal Court Administrator
concept.

2. The development of educational opportunities to be made available to
municipal court judges and municipal court personnel.

3. The development of new programs to meet the changing needs of our
courts, as a vresult of recent changes in legislation and the
recommendations of this Task Force.

4. The coordination with other sections of the Administrative Office of the
Courts (e.g., Statistical Services, Legislative Services, Computer
Services, and Criminal Practice), to assure coordinated activity, to

avoid duplication and to maximize productivity.
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5. The expansion of the capacity of the Administrative Office of the Courts
to respond to problems in municipal courts in an active, rather than a
reactive manner.

6. The Provision of on-going review and update of the new Municipal
Court Procedures Manual.

7. The identification of contact persons within state agencies affecting
municipal court operations, for the purpose of addressing those
interagency problems that must be resolved at the state level. In this
way statewide policies and procedures may be promulgated. Meetings
with Presiding Judges and Case Manager - Municipal Courts will also be
held as a forum for identifying state-level problems and issues. A
directory of state agency contact persons should be prepared for
distribution to the municipal courts.

The need for a sgparate Municipal Court Services Division within the
Administrative Office of the Courts is apparent. It is only through the
establishment of such a division that sufficient resources and personnel can be
devoted to the municipal courts so as to ensure both the continuation of existing
programs and the development and implementation of new practices and procedures
as envisioned by the Task Force.

The responding Local Advisory Committees unanimously supported the
concept of creating a new Municipal Court Division within the Administrative
Office of the Courts. While some groups expressed a degree of concern
regarding "bureaucratic growth," it was generally agreed that such an expansion
was necessary to provide the municipal courts with adequate assistance.
Moreover, several LACs commended the present Municipal Court Services Unit for

its current service-orientation, indicated surprise that such a small staff could
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render such excellent support, and recommended the continuation and enlargement

of such assistance.
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Chapter 2

Calendar Management

Introduction

The other chapters in this report point out numerous problemé in the
municipal courts with respect to its organizational structure within the jtidiciary,
low priority in the municipal budget process, important personnel issues, and
antiquated procedures. These problems, in the face of burgeoning caséloads,
have had a serious impact on the courts' ability to manage their calendars.

In addition to the burden of rising caseloads, the last several‘years have
witnessed the most intensive period of legislation in the municipal court area in
over 40 years. Legislation regarding domestic violence, drunk driving, increased
traffic penalties, and the Violent Crimes Compensation Bureau, to mention a few,

have increased and changed the nature of municipal court operations.
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With the explosion of that new legislation came an awareness of the increased
need for information. The Administrative Office of the Courts and other agencies
are experiencing legitimate administrative needs for information. For example,
information is needed by the Administrative Office of the Courts and the
Department of Motor Vehicles to track the progress of DWI cases disposed of
through a backlog reduction program.

In 1980, the use of Calendar Management as a means to provide for
consistency and increased efficiency in the Superior Courts was addressed by the
current administration when the Supreme Court appointed a Committee on
Efficiency in the Operation of the Courts. The report of that Committee was
presented at the 1981 Judicial Conference, at which time Chief Justice Wilentz
noted that "the present court structure was never created as a system but
evolved as a matter of history to deal with matters as they arose. That the
courts presently function as well as they do is a mir‘acle Which may be attributed
to the conscientious- efforts of those working in the present éourt structure, nbt
to the efficiency of the system itself.”1 The committee found that chief among
the problems faced by the trial courts was a lack of proceaural cohesiveness
"particularly with respect to such key centralized functions as caseflow
management"z. Although the Efficiency Committee was established for the review
of caseload management problems at the Superior Court level, it is clear that
many of the same problems trouble the Municipal Courts. As noted in the 1984
Annual Report, New Jersey's Municipal Courts still largely operate under
procedures established when these courts were created in 1948.

It is clear that the courts' existing procedures are insufficient to meet the
‘increased demands being placed upon them. The Superior Court has taken an
active approach to the management of its casesloads. Municipal courts must learn

from the Superior Courts and must begin to use the demonstrated principles of
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case management that can free enough resources to continue to meet the
expanding needs of the court. Also, in this time of limited resources, it is
absolutely essential that the courts maximize the utility of each budget dollar.
The courts must be able to decrease the amount it costs to process each complaint
to a level that shows that the budgetary dollar is being properly spent.

Only by using ingenuity and sound management principles will the courts be
able to meet and cope with the challenge of the modern municipal court structure.
The Task Force has examined techniques of diversionary programs (i.e.,
Community Dispute Resolution Committees and Pre-trial Intervention on the
Municipal Court level), as well as other methods to bring Municipal Court
procedures current with the 1980's. These programs will help reduce case
backlogs as well as provide for the more effective disposition of cases. It should
be noted that efforts to improve the efficiency of municipal courts do not imply
that a concern for speedy handl_ing of cases should replace considerations of
fairness and the sensitive treatment of those before the court. Court efficiency
and sensitivity to the needs of the public must go hand-in-hand if quality justice

is to be provided.
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Position 2.1

Community Dispute Resolution Committees

Each municipal court should be encouraged to establish a Community Dispute
Resolution Committee of citizens to .assist in the resolution of neighborhood
disputes and other selected non-criminal complaints.

i

Commentary

The wuse of alternative dispute resolution programs, designed to resolve
disputes informally and out of court, has become popular around the country
during the past 10 years. In New Jersey, the Supreme Court Committee on
Complementary Dispute Resolution Programs chaired by Associate Justice
Marie L. Garibaldi, has been studying various programs, including the use of
citizen committees, to hear certain types of complaints at the municipal level.

The primary purposes of Community Dispute Resolution Committees (CDRC)
are as follows:

1. To provide an alternate method of disposition of minor quasi-criminal

offenses to relieve court backlogs.
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2. To establish a flexible and open forum, not constrained by sometimes
complex rules of procedure, to enable citizens with minor problems to
resolve them without the expense of legal representation and the
possibility of a record of conviction.

3. To encourage local citizens to become involved in the justice system,
thereby increasing their awareness and support.

Conceptually, the only matters that will be referred to the CDRC will be
those involving citizen complaints. Accordingly, the following "non-criminal"
disputes will be appropriate referrals to local CDRCs: those involving neighbors
or family members (other than those filed under the Domestic Violence Act),
landlords and tenants, property, businesses and consumers, harassment, dog
complaints, noise, bad checks, trespassing, destruction of property, and simple
theft cases involving neighbors or relatives.

All such complaints involve citizen against citizen. The committees are
”Solutio-n-orientéd” and are not preoccupied, as are the courts, -with an
adversarial atmosphere to determine guilt or innocence and the imposition of a
penalty. Commitfees allow the participants to disclose the genuine problem freely
and to assist in formulating a lasting solution. No complaints signed by a police
officer or a public official‘ can be referred to the Committee.

It is the responsibility of the municipal courts to provide alternative methods
so that citizens can resolve conflicts in a manner that will not generate another
court appearance. Community dispute resolution committees have the potential to
resolve disputes in a less formal setting and to assist the courts in decreasing
their backlogs.

Other issues that are being studied by the Garibalci Committee involve how
to train mediators effectively and efficiently; whether referral should be voluntary

or mandatory; and liability of individual members and the municipality.
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In addition, all dispute programs instituted will be studied by this Committee to
determine how mediation programming may be improved.

The Local Advisory Committees were in favor of the position, with only minor
reservations about the exclusive use of volunteers. It was recommended that
volunteers at least be assisted by professional mediators who would possibly be
more experienced in sensitive family and neighbor disputes. It was further

stressed that all mediators should be well-trained.
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Related Positions
The following Positions may be applicable in implementing Position 2.1:

Position 2.2 Pre-Trial Intervention on the Municipal Court Level
Position 3.11 The Role of the Prosecutor
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Position 2.2
Pre-Trial Intervention on the Municipal Court

Level

Pre-trial Intervention (PTI) is a diversion program that permits selected
defendants to meet certain performance requirements and to have charges
dism_issed after a specific til_ne.h This program, which has been available since
1974 in Superior Court to those charged with indictable offenses, should be
extended to defendants in municipal court charged with lesser offenses. The

program should be operated by the Superior Court Pre-Trial Intervention staff.
Commentary

For more than a decade, Pre-trial Intervention (PTI) has been available to
select first-time offenders in Superior Court indictable matters, successfully
diverting many defendants amenable to rehabilitation from the traditional trial
system. The recidivism rate for PTI participants is 4%. Defendants charged with
lesser offenses (Disorderly Persons, Petty Disorderly Persons, and Local
Ordinance Offenses) in the municipal courts should have the same opportunity for

application to PTI as those charged with more serious offenses in Superior Court.
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Through appropriate revision to the existing PTI Rule 3:28, a Municipal PTI
Program could be implemented in the municipal courts. Procedural rules adopted
should be similar to those employed on the Superior Court level, but should
emphasize less formality and minimal paperwork. In addition, the goals and
objectives of such a program, as well as the criteria by which a defendant is
evaluated for acceptance, should be consistent with those set forth on the
Superior Court level.

The concept of Pre-Trial Intervention in the municipal courts received a
significant number of wvaluable comments from the Local Advisory Committees.
Uniformly the Local Advisory Committees' comments pointed out the need for a
professionally run program, which would be best administered by existing court
personnel. This position was ultimately adopted by the Task Force. It should be
noted, however, that there were very few Local Advisory Committees that did not
see the need for PTI on this level or felt that PTI should be administered by the

local municipal courts.

References

"Pre-Trial Intervention in the  Municipal Courts", Committee in
Administration, Appendix B.

Exhibit 2.g. Rule 3:28 Pre-Trial Intervention.

Related Positions

The following Positions may be applicable in implementing Position 2.2:

Position 1.1 Presiding Judge - Municipal Courts
Position 2.1 Community Dispute Resolution Committees
Position 3.11 The Role of the Prosecutor
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Position 2.3
Conflicts in Scheduling

The Supreme Court should establish guidelines for the resolution of attorney
scheduling conflicts. This policy should be administered at the local level by the
Court Clerk/Court Administrator and/or by the Municipal Court Judge. If a
conflict cannot be resolved at the local level, the matter should be referred to
and resolved by the Assignment Judge or the vicinage Presiding Judge, if so

designated.

Commentary

One of the significant problems affecting case processing in.municipal courts
is that of conflicts in attorney schedules. The increased volume of cases and.
growing number of courts scheduling day-time sessions have increased the
frequency of such conflicts. These conflicts involve situations in which municipal
court sessions are being scheduled not only at the same time as other court

- sessions (e.g., Municipal, Superior, and Administrative Law Courts), but also at

the same time that other legal proceedings (e.g., depositions) are routinely held.
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Therefore, it is necessary to promulgate guidelines to be followed when a conflict
in scheduling arises, to avoid unnecessary delays in municipal court proceedings.

To accomplish this goal in those rare instances when it is not possible to
accommodate informally the needs of all the courts involved, the following
priorities should be followed in determining which schedule should take
precedence:

a. Supreme Court;

b. Appellate Division;

C. Superior Court - jury trials in progress;

d. Municipal Court - DWI cases (older case has priority);

e. Superior Court - jury trials not in progress;

f. Superior Court - non-jury trials in progress;

g. Municipal Court cases (other than DWI) old‘er than sixty days

(older case has priority);

h. Superior Court - non-jury; and’

i. Depositiops .

It is anticipated that it may be appropriate to amend Court Rule 1:2-5 in
order to achieve the above priorities. Finally, any policy adopted in this regard
should be clearly enunciated so that all judges, attorneys, and litigants are aware
of it.

This approach was very well received by the Local Advisory Committees.
Only two committees were opposed. One said the scheduling list of priorities
should be strictly eﬁforced, while the other said it should be flexibly enforced.
The overall sense, however, was that such a list would be helpful and should be

enforced to allow for only special exceptions.
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Related Positions
The following Positions may be applicable in implementing Position 2.3:

Position 2.4 Postponements
Position 2.6 Case Processing’
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Position 2.4

Postponements

The Administrative Office of the Courts should develop statewide guidelines
for continuances or postponements of municipal court cases. Incorporated within
this policy should be a presumption that absent exceptional circumstances, all

municipal court cases should be adjudicated within 90 days.
Commentary

The lack of uniform policy regarding postponements and adjournments causes
frequent problems in case scheduling. Even within a single municipal court there
may be no consistent approach to those requests. This absence of guidelines
creates difficulties for attorneyﬁ, judges, and court personnel.

The problem is not unique to New Jersey. The President's Commission on
Criminal Justice Standards and Goals recognized that "[i]n many jurisdictions
judges have unlimited authority to grant continuances and often do so as a matter.
of routine or for frivolous or inconsequential r‘easons.“1 It ultimately
recommended that no continuance be granted without a verified and written motion

and a showing of good cause.
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The Task Force recommends development of uniform guidelines regarding

postponements. These guidelines should include the following:

1.

each municipal court judge should submit to the Presiding Judge, for
review and approval, a written policy regarding adjournments;

the uniform traffic ticket should be revised to include a statement of
rights and minimum mandatory penalties in more serious offenses to
minimize appearances by uninformed defendants;

the policy of allowing police officers to schedule the date of court
appearances should be abandoned to allow the court effectively to
control its calendar effectively;

breathalyzer machines used in the municipality should continuously meet
testing requirements under the law; and

driver's record abstracts should be obtained by return mail to allow for

prompt sentencing.

Virtually every Local Advisory Committee agreed that a postponement policy

would be helpful, and it was therefore strongly endorsed. This position was

further supported by the Task Force members' recognition that municipal court

judges appropriately have the authority to discourage unnecessary delays and

adjournments, and that much of the enforcement of any policy would occur at that

level.
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- Related Positions

The following Positions may be applicable in implementing Position 2.4:

Position 2.3 Conflicts in Scheduling
Position 2.6 Case Processing
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Position 2.5

Emergency Procedures

Each municipal court should develop a set of priorities for work-flow that

can be followed during periods of short-term crisis.

Commentary

It is not uncommon for a municipal court to face a workload crisis caused by
an unusual increase in the number of complaints or by inadequate staff. During

these periods of crisis some duties are more important than others, and work

should be done by priority.

In order of priority, the Task Force suggests that the courts:

1. immediately docket new cases;

2. process and deposit monies;

3. perform post-court duties;

4. forward indictable complaints to county prosecutor;
5. establish court calendar;
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6. carry out routine procedures (e.g., failure to appear notices, bench
warrants, etc.). °

The Task Force suggests that the Administrative Office of the Courts create
a committee to develop guidelines for use by the courts in crisis. It should be
the responsibility of the Presiding Judge or the Assignment Judge of each
vicinage to aid the municipal courts in developing individualized crisis management
plans.

To support this effort, the Administrative Office of the Courts should
promulgate a directive that requires a municipal court in crisis to contact the
Assignment Judge, Presiding Judge, or Trial Court Administrator in its vicinage.
After notification, the Presiding Judge or Assignment Judge should be authorized
to require the expenditure of funds by the municipality for short-term clerical
assistance until a permanent solution to the crisis is found.

It was suggested by several Local Advisory Committees that Court Clerks
should be consulted when the. final list of priorities for emergency situations is

developed.
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_Related Positions

The following Positions may be applicable in implementing Pdsition 2.5:

Position 1.1 Presiding Judge - Municipal Courts

Position 1.2 Case Manager - Municipal Courts

Position 1.4 Management Assistance Team

Position 2.6 Case Processing in the Municipal Courts

Position 3.7 Municipal Court Clerk/Administrator Qualifications and

Compensation
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Position 2.6

Case Processing

Each municipal court judge, in conjunction with his court clerk, should
develop and actively administer case-processing procedures designed to ensure a
just, prompt, and economical resolution of all matters. In addition, the
Administrative Office of the Courts should devélop andv submit to the Supreme

Court a Court Rule to resolve the problem of scheduling expert witnesses.

Commentary

Each municipal court may be regarded as an information-processing system,
in that it serves to receive, create, maintain, use, distribute, store, and,
eventually, discard court information. ‘The problems to be solved involve proper
management of new records and the maintenance of old ones, so as to improve the-
productivity and effectiveness of the court.

The court clerk should exert control over establishing and maintaining the
case-processing system. To initiate a case processing system, the court clerk

should prepare an analysis of the information flow and designate (1) the source of
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the information, (2) who needs the information, (3) what to do with the
information, and (4) the result of processing the information. In addition, the
court clerk should examine the method in which cases are filed and the resources
available to the court to ensure that each is sufficient to meet the case-processing
needs of the court. From there, the court clerk should propose solutions that
will meet the court's needs.

After the court clerk prepares this analysis and proposes solutions to meet
the court's needs, procedures should be introduced to assist in streamlining the
workflow. One such method would require that the judge be involved in
determining which cases need special treatment and designating them accordingly.
Another method is one in which the court would set guidelines regarding
appearances of expert witnesses. This has been a particular source of delay,
especially with driving while intoxicated (DWI) cases. It is recommended that a

Court Rule be established to correct this problem. (For background information

on court-appointed expert witnesses, see Township of ‘Wayne v. Kosoff, 73 N.J.
8, 14-15 (1977)).

The proposed Court Rule would establish guidelines pertaining to the
appearances of expert witnesses and should be modeled on Rule 5:3-3, which
involves the examination of experts in Family éourt matters.1 In addition, the
new Rules of Professional Conduct, effective September, 1984, specifically Rules
1.3 and 3.2, which require a lawyer to act with reasonable diligence and
promptness in representing a client and to make a reasonable effort to expedite
litigation, should be considered by the municipal court judge when implementing

the aforementioned case processing plan.
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"Case Processing", Committee on Trials, Appendix E.
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Related Positions

The following Positions may be applicable in implementing Position 2.6:

Position 2.3 Conflicts in Scheduling

Position 2.4 Postponements

Position 2.8.a Defense by Affidavit

Position 2.9 Violations Bureau

Position 2.11 Evaluation of Calendar Performance

45



Position 2.7

Municipal Court Forms

The Administrative Office of the Courts should issue a directive regarding

the following:

1. No new forms shall be Iimposed upon the municipal courts by any agency
without the review and authorization of the Administrative Office of the
Courts .

2. A Supreme Court Committee or Subcommittee shall be established (to
include representatives of the Administrative Office of the Courts and
interacting agencies) to study and review all forms and requests for

information prior to these requirements being imposed on the courts.
Commentary

Since the inception of the municipal court system in New Jersey, the
transfer of information to interacting agencies has been recognized as essential.

For this purpose, a number of forms have been developed and promulgated to
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ensure uniformity’ when the information was transferred. Since there are many

interacting agencies, each with its own need for information from the municipal

court, three major problems appear:

a.

c.

Lack of coordination among the agencies resulting in the same data
being sent to various agencies.

Lack of coordination within some agencies, resulting in requests for
information that they already have on file.

Poorly designed forms that are difficult to complete.

Any new forms, as well as already existing ones, should be evaluated by the

committee recommended in this Position. The following considerations should be

paramount:

1.

2.

whether the information being requested is really needed;

whether the information is important enough to justify the work
necessary to collect it;

whether the informatién is already being received by another part of
the agency, and if so, whether there is a need for the municipal court
to resubmit the data;

whether the information requested is available from other sources, and
if so, whether there is a need for the court to replicate;

whether the form is properly designed for easy collection and
transmittal. Al forms should be reviewed in order to expedite the

collection and transmittal of data.

The informational demands on ‘municipal court personnel are increasing on a

day-to-day basis. It is only through the establishment of a review body that the

amwount of work and data processed by the municipal courts can be coordinated to

ensure that each agency's requirements are satisfied without an undue burden

being placed on municipal court personnel.
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The position on municipal court forms was unanimously endorsed by Local
Advisory Committees, with one LAC™ stating, "This action ... is long overdue."
A representative of Local Advisory Committee of Vicinage XII, Mercer County,
further noted "Anything that can be done to reduce the paper work burden on

the Municipal Courts should be implemented immediately."

Reference

"Municipal Court Forms", Committee on Administration, Appendix B.

Related Positions

The following Positions may be applicable in implementing Position 2.8:

Position 1.5 Expanded Municipal Court Services Unit
Position 2.6 Case Processing
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Position 2.8
Alternatives to Adjudication of Parking Matters

Methods and policies for processing parking matters should be modified to
allow for informal adjudication. Parking matters, therefore, should be removed
from the jurisdiction of the court and placed in other hands. However, the

handling of traffic matters should remain under judiciai control.

Commentary

All contested traffic matters, whether parking or non-parking, are heard by
the judiciary under rules of criminal procedure. In other states, however, the
authority to adjudicate parking matters is vested With persons other than judges.
These non-judicial officers, who hold such titles as "hearing officer" (usually
lawyers), or '"judicial officer" (a person trained in the law), perform such
quasi-judicial functions as the taking;»of pleas and the hearing of contested cases.
In each instance certain characteristics of judicial proceedings are retained.

Professor Robert Force, in an assessment of problems facing adlninistrative

adjudication, concluded:
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Regardless of whether administrative agencies will be judicial
to some degree, or whether courts will function more like
administrative agencies, it appears inevitable that traffic
adjudication will be handled uil a matter which incorporates
some of the attributes of both.
Those who have compared the two concepts find no significant differences
between them. Therefore, at the very least, judges in a courtroom proceeding
should be permitted to handle parking matters in a less formal manner (similar to

Civil Hearing Officer proceedings used in other jurisdictions) when appropriate.
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"Traffic Case Processing," Committee on Traffic and Computerization,
Appendix D.

Related Positions

The following Positions may be applicable in implementing Position 2.8:

Position 7.3 Overview to Computerization ,
Position 7.3.a Computerization and the Administrative Office of the Courts
Position 7.3.b Existing Computerized Courts

Position 7.3.c Courts Using Computer Bureaus

Position 7.3.d Computerization of the Manual Courts
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Position 2.8.a

Defense By Affidavit

Court rules should be amended to allow a defendant to plead by way of
written certification (signed statement) in those cases that now require an
affidavit (signed, notarized statement), and the procedure should be extended

beyond hardship cases.
Commentary

Pleas by affidavits to certain traffic violations have been permitted by Rule
in hardship cases, such as when the defendant lives far away and/or would have
to take time off from work. Liberalizing this Rule to permit pleas by certification
and in circumstances other than hardship would allow judges to conduct summary
proceedings using the certification and other documents to determine the facts
and adjudicate the matter. This would reduce the ruaber of formal trials,
adjournments, and many police appearances, while meeting the needs of the court

and preserving the rights of the parties.
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Many appearances by police officers, as well as formal trials and
adjournments, are avoided when the judge conducts a summary proceeding using
any documentation in proper form, determines the relevant facts, and adjudicates
the matter. Therefore, consideration should be given to the relaxation of Rule
7:6-6 procedurally to permit a certification, instead of affidavit, to liberalize its

use in other than hardship cases.

References
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"Traffic Case Processing," Committee on Traffic and Computerization,
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Related Positions

The following Positions may be applicable in implementing Position 2.8.a:

Position 2.8 Alternatives to Adjudication of Parking Matters
Position 2.9 Violations Bureau
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Position 2.8.b
Parking Tickets Unable To Be Processed

A uniform policy shall be developed by the Administrative Office of the
Courts to provide for the disposition of parking tickets that .cannot be prosecuted

due to the lack of an identifiable defendant.
Commentary

When a summons is issued to the owner of an unattended vehicle (virtually
all parking matters), the owner's name and address is obtained through the
Division of Motor Vehicles. Occasionally, this information cannot be obtained
because it is not possible to match the data supplied by the courts with the data
in the Division of Motor Vehicles file (a so-called "no hit"). There is currently
no uniform policy governing the disposition of these matters, resulting in
disparate handling by different courts. Guidelines should be developed to rectify
this situation by either Court Rule or administrative policy that would provide for

the clear and appropriate disposition of such tickets.
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"Traffic Case Processing," Committee on Traffic and Computerization,
Appendix D. ‘

Related Positions

The following Positions may be applicable in implementing Position 2.8.b:

Position 1.5 Expanded Municipal Court Services Unit
Position 2.8 Alternatives to Adjudication of Parking Matters
Position 2.8.a Defense by Affidavit

Position 2.8.c Docketing of Uniform Traffic Ticket

Position 2.8.d Return of Uniform Traffic Ticket
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Position 2.8.c

Docketing of Uniform Traffic Ticket

The uniform traffic ticket should be revised to facilitate interpretation by
court personnel responsible for docketing. Any revision should be in a format

conducive to an automated system of operation.
Commentary

The uniform traffic ticket is ill-designed for manual processing and modern
data entry. At best, the document serves the need of the officer to issue
something at the site of the incident and the need of the court to have an
original for adjudication.

The vital information to be recorded is scattered throughout the document
and does not appear in logical data entry order. Spaces for printing by the
officer are too .«mall and restrictive. The model form for data entry purposes
would place all vital informatioa at one location, preferably the top of the form,
in a logical sequence. Spaces would be boxed to restrict one bit of information

(letter or number) to a box and would be large enough to be legible.
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The uniform traffic ticket should be redesigned to accommodate current
needs and uses. Consistent with Position 2.7 entitled "Municipal Court Forms," it
is suggested that before final adoption, the Uniform Traffic Ticket be reviewed
by the assigned committee on Forms in order to bring the ticket to a level that

reflects a "state of the art" document.

Reference

"Traffic Case Processing," Committee on Traffic and Computerization,
Appendix D.

Related Positions

The following Positions may be applicable in implementing Position 2.8.c:

Position 1.5 Expanded Municipal Court Services Unit
Position 2.6 - Case Processing

Position 2.7 Municipal Court Forms

Position 2.8 . Alternatives to Adjudication of Parking Matters
Position 2.8.a Defense by Affidavit

Position 2.8.b Parking Tickets Unable To Be Processed
Position 2.8.4 - Return of Uniform Traffic Ticket
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Position 2.8.d
Return of Uniform Traffic Ticket

A statewide standard policy should be developed for the return of tickets to

the municipal courts by the issuing law enforcement authority.

Commentary

’The municipal courts and the general public are inconvenienced by the
administrative delay between the issuance of a traffic ticket and its ultimate
~return to the court. Tickets may be issued by a variety of law enforcement
authorities, other than the local police, within the municipality. These include
institutional police from universities and colleges, the Port Authority of New York
and New Jersey, Amtrak, and other county, state, or municipal officers.
Practices vary among enforcement agencies as to when their tickets reach the
court. Factors that may affect this timing are proximity to the court, hand
delivery versus mailing, and review practices within the agency itself.

However, whatever the practice, tardiness in returning the ticket to the

‘court often results in delayed data entry, difficulties in spacing and planning of
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- work, and processing problems, especially when a defendant pays (or attempts to
pay) a ticket prior to its receipt or recording by the court.

In order to ensure that each traffic ticket is promptly returned to the
municipal ‘court, the Administrative Office of the Courts should develop a minimum

standard to be followed uniformly by all agencies issuing those tickets.

Reference

"Traffic Case Processing," Committee on Traffic and Computerization,
Appendix D.

Related Positions

The following Positions may be applicable in implementing Position 2.8.d:

Position 1.5 Expanded Municipal Court Services Unit
Position 2.6 Case Processing '

Position 2.8 Alternatives to Adjudication of Parking Matters
Position 2.8.b Parking Tickets Unable To Be Processed
Position 2.8.c Docketing of Uniform Traffic Ticket
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Position 2.9

Violations Bureau

In addition to the payment of fines and costs, the responsibilities of the
violations ‘bureau of a municipal court should be expanded to include the
acceptance of proof of wvalid documents. Court personnel should be permitted to
accept licvenses,' insﬁrance cards; and registrations, thereby allowing for fhe |
disposition of matters that would otherwise require the attention of the prosecutor

and/or judge.
Commentary

The first traffic violations bureaus were established approximately 50 years
ago, because the courts could not keep pace with the mandatory court-appearance
requirement in light of the number of tickets being issued. Rule 7:7-1 permits a
municipal court to establish a violations bureau, if required for the efficient
disposition of the court's business and the convenience of defendants.

Typically, a violations bureau consists of court staff who may, under the

direction of the court, accept a motorist's written appearance, waiver of trial,
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plea of guilty, and payment of a pre-set penalty for scheduled non-hazardous
traffic offenses.

According to the report entitled Proceedings in the Municipal Courts

(September 1, 1982 - June 30, 1983), approximately 4,500,000 traffic summonses
are being issued statewide. This report further indicates that 94% of all parking
tickets and 65% of all non-parking traffic tickets disposed of by the municipal
courts were handled by violations bureaus without the necessity of a court
appearance by the defendant. The role of the bureau is, therefore, crucial to
the effective functioning of the municipal court system.

However, the number of dispositions would increase if the Court Rules did
not exclude certain matters from viclations bureau authority. Violations bureaus
should be allowed to handle an increased variety of offenses (see "references" for
Rule 7:7-3 that lists offenses excluded from authority of Violations Clerk), such
as by accepting proof of wvalid operator's license, insurance or registration
submitted by motorists charged with failuré to produce any of these documents.
Of course, to assure controls proper procedures would need to be implemented
carefully.

The purpose in expanding the authority of the wviolations bureau to accept
proof of documents is to reduce the formal processing of cases in which a
defendant simply wishes to plead guilty and pay the fine. Currently, defendants

frequently drive great distances and lose a day's work to do that.
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References

Eight offenses are specifically excluded from the authority of the violations
clerk pursuant to Rule 7:7-3 as follows:

1. non-parking traffic offenses requiring an increased penalty for a
subsequent violation;

2. offenses involving traffic accidents resulting in personal injury;

3. operation of a motor vehicle while under the influence of intoxicating

liquor or a narcotic or habit-producing drug or permitting another
person who is under such influence to operate a motor vehicle owned by
the defendant or in his custody or control;

4, reckless driving;
5. careless driving where there has been an accident resulting in personal
injury;

6. leaving the scene of an accident;
7. driving while on the revoked list;
8 driving without being licensed.

"Violations Bureau," Committee on Traffic and Computerization, Appendix D.

Related Positions

The following Positions may be applicablé in implerhenting Position 2.10:

Position 2.8 Alternatives to Adjudication of Parking Matters
Position 2.8.a Defense by Affidavit
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Position 2.10

Handling of Indictable Complaints

In the handling of indictable complaints, the following standards should be

adopted:
1.

A formal, working relationship, as well as regula_r communication,
should be dev'elopezd between counfy and municipal prosecutors.

The Attorney General and County Prosecutor should review alternatives
to the current system of handling indictable complaints and should
promote procedures that expedite prosecutorial screening.

A study should be conducted to examine the types of cases that result
in remands. Upon completion of that study, consideration should be
given either to change the jurisdiction of the municipal courts
legislatively or expand their authority to allow them to proceed on these

cases by "Waiver of Indictment" under N.J.S.A. 2A:8-22.
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Commentary

Currently, all indictable complaints are filed in municipal courts. Following

a first appearance (or occasionally after a probable cause hearing), the matter is

referred to the county, at which time the County Prosecutor screens all cases to

determine those that should be presented to the Grand Jury for indictment.

Indictable complaints that are referred by a municipal court to the County

- Prosecutor pursuant to Rule 3:4-3 may be disposed of by the County Prosecutor

in a variety of manners short of indictment or accusation. These forms of

non-indictable disposition are as follows:

1.
2.

Termination of the complaint by administrative dismissal.

Referral of the matter to the originating municipal court by
administrative dismissal with referral (sometimes called "remand" or
"downgrade") of the indictable complaint back to the municipal court for
héaring as a lesser dis.orderly offense.

Dismissal of the indictable complaint by a grand jury.

Dismissal of the indictable complaint by a grand jury with referral
back.

By Waiver under N.J.S.A. 2A:8-22. A seldom-used procedure by

which certain indictable offenses (notably, thefts under $500.00) may,
by written consent of the County Prosecutor and the defendant, be
heard in the municipal court, which becomes vested with authority to
sentence the defendant with the indictable-levei penalties of the

applicable statute upon judgment «f: conviction.

The practice of down-grading and returning complaints to the courts creates

numerous problems at the municipal level. The current procedures delay the

adjudication of these matters, often resulting in their dismissal, as witnesses
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and/or complainants lose interest or cannot be located. In addition, down-graded
offenses are not always consistent with the facts that gave rise éo the indictable-
offense, thereby resulting in further dismissals. Finally, the administrative
demands of the process require a substantial commitment of time and resources at
the municipal level.

Currently in New Jersey only 50% of persons charged' with indictable offenses
are ultimately indicted. Nearly one-third of those charged with indictable
offenses are remanded to the municipal courts by the Prosecutor or grand jury
for disposition on disorderly persons complaints. In addition, one of the more
difficult and complex issues facing the municipal courts is the proper role of
these courts as to indictable matters.

Therefore, a working relationship and formal lines of communication should
be developed between municipal prosecutors and the County Prosecutor's office.
Such a system of communication would allow for the exchange of information
regarding specific cases, significantly reducing the time requifed to determine
whether a complaint should be handled as an indictable offense or remanded to
the municipal court.

In addition, the Attorney General and County Prosecutors should review the
procedures currently used to handle remands, explore alternative methods, and
promote those that expedite prosecutorial screening. Several counties have
developed progralils that deserve close study and possible emulation by other
jurisdictions.

Finally, a study examining the types of cases that result in remands should
be conducted. That study will help determine the role Municipal Courts should

play in expeditiously disposing of indictable complaints.
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Local Advisory Committees strongly endorsed the position that screening
should be done as early as possible, and preferably iaefore forwarding indictable
complaints to the county. By making an early decision to downgrade, substantial
clerical and municipal court time would be saved. The LAC's were also favorable
toward improving lines of communication between County and municipal

Prosecutors as a method to avoid duplication of effort.

References

N.J.S.A. 2A:8-22, In appropriate cases, and if indictment
is waived, Municipal Courts have jurisdiction to allow

the charged person to appear before Judge to determine
crime/offense charged.

"Handling Indictable Complaints," Committee on Trials, Appendix E.

Related Positions

The following Positions may be applicable in implementing Position 2.10:

Position 2.2 Pre-Trial Intervention on the Municipal Court Level
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Position 6.5 Plea Agreements in Municipal Courts
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Position 2.11

Evaluation Of Calendar Performance

The Administrative Office of the Courts should develop and promulgate
standards of performance for the municipal courts. Those standards should be
directed at improving such matters as calendar clearance, court productivity, and

the realization of speedy trial goals.

Commentary

The task of establishing performance standards is particularly important in
the context of municipal courts. Many aspects of court activity have escaped
scrutiny, as these courts have never been held accountable to clearly enunciated
goals or standards. In the past, the continued existence of the municipal court
system was itself in quesfion, and alternatives (such as regionalization of local
courts) were:under consideration. It is now evident, however, thatAnot only will
the municipal courts continue to function but that their status will be enhanced as

they assume new responsibilities. Accordingly, it is imperative that standards of
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performance should be promulgated and that community and governmental officials
at all levels be kept aware of how their courts adhere to those standards.

Several areas of concern have been identified as being central to effective
court management, including matters such as calendar clearance and backlog
reduction, the implementation of speedy trial goals, and the development of
productivity and cost-effectiveness standards. These matters will be discussed

individually .

A. Calendar Clearance and Backlog Reduction
Simply defined, calendar clearance refers to the number of cases added to

the system during a given time period compared with the number of cases
disposed of during the same period. If a court disposes of as many cases as it
has added, then it has 'cleared" its calendar. The goal of 100% clearance is
necessary to avoid adding to a continually expanding backlog. As the Chief
Justice said at the October 1983 Conference of Municipal Court Judges:

"There is a bottom line below which we cannot allow our

court, your court, to fall. The test of minimum court

performance is a concept called clearing the calendar. That

is, for a given period disposing of at least as many cases as

have been filed. It tests very simply whether we can keep

up with the work the public asks us to perform... A court

that doesn't clear its calendar can't even begin to make

improvement, can't even begin to think about it. It simply

has its hands full trying to survive. If your court can't

even keep up with its work load it is inla crisis, a crisis

that must be your first order of business."
Calendar clearance of at least 100% is a basic goal for all courts. It is measured
by dividing the number of dispositions by the number of filings. Therefore, if a
court disposes of 3,000 cases in a month when 2,7OO cases were filed, the
calendar clearance rate is 3000/2700 or 111%. This ratio should be computed for
each of the major classes of offenses, i.e., disorderly persons, parking, DWI,

etc.
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Once a court has begun to clear its calendar and is no longer adding to the
backlog already ac.cumulated, it is important for it to focus its efforts in
disposing of "backlogged" cases. "Backlog" is defined as "the number of cases
pending beyond the time goals established for their disposition." For it to be a
useful standard or guideline, a backlog needs to be related to the "size" of the
court. When the size of the backlog in the municipal court has been determined,
procedures must be implemented to reduce the accumulated pending inventory and

ensure that it will not recur.

B. Speedy Trial

"Speedy Trial" must be included as one of the goals of every municipal
court. There are several practical reasons why swift and fair disposition of cases
must be pursued. It is axiomatic that when a case is delayed, the prosecutor's
case becomes weaker. Witnesses can no longer be located, their recollections
fade, and for one reason or another evidence bvecomes unavailable. In addition,
delayed justice lessens the impact of deterrence. The Chief Justice noted, "We
have made substantial improvement in criminal case processing. We have
eliminated much delay but we still have far to go. Criminologists believe that
speedy trials are essential to deterring crime. The achievement of speedy trial
goals, therefore, continues to be in my highest administrative priority." To
define the concept of "speedy," a survey was taken at the October 1983 Municipal
Court Judges Conference in an attempt to ascertain what the judges in attendance
thought were '"reasonable" goals for the disposition of wvarious cases. The
following is their recommendation for each of the six categories of offenses that

fall under the jurisdiction of the municipal court.
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1. Indictable offenses: 48 hours from first appearance.

2.“ Parking: 14 days.

3. Ordinance violations: 21 days.

4. Moving violations: 30 days.

5. Disorderly Persons/Petty Disorderly Persons: 45 days.

6. Driving While Under the Influence N.J.S.A. 39:4-50): 60 days.

It is generally estimated that 90% of all cases should be disposed of within the
respective time goals. The remainder would represent cases that are classified as
having exceptional needs. These time goals may be implemented gradually over
several phases of a statewide delay-reduction project.

To assist in ascertaining whether a court is achieving speedy trial goals,
currently available information allows for the estimation of the average age of the
disposed of cases ("the turn-around time"). This "turn-around time" may be
useful in devising methods to gauge "speedy" trial. To calculate turn-around
time the following ratio is used: ahverage active inventory divided by average
monthly dispositions. That is, if the average active inventory is 1,000 cases,
and the average monthly disposition is 250 cases, the "turn-around" ratio is
1000/250. This means the average turn-around time for all cases is approximately
4 months. Accordingly, it can be assumed that if a case is filed today, it will
generally take 4 months to reach disposition. As with all other measurements
discussed, standards must be established for an optimum turn-around time, which
will enable the figures for a given court to be compared against both the optimum
figure and a state or county-wide average. The statewide average '"turn-around
time" will initially be established as a. standard e~ the first phase, and this
figure will be reduced during following phases, consistent with goals that will be

promulgated.
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C. Productivity

Productivity is a measure of court efficiency. Courts should be encouraged
to dispose of any eligible cases through the violations bureau and not to use
bench time for taking guilty pleas for minor ordinance infractions and similar
matters. Total judge hours, both time spent on the bench and on administrative
duties, will be divided into the total number of disposed of cases. This analysis
should reveal relationships between the amount of time the judge devotes to
court-related matters and the volume of cases disposed of by the court. The
performance of the court can then be measured against statewide averages for all

courts and in particular for courts of similar size.

D. Cost Per Disposition

With the rapid rise of inflation and the decrease in available funding,
frugality has bec_ome a way of life for both the public and private sector. As a
result it becomes imperative to measure a court's leveil of efficiency in terms of
productivity based on a cost per case. To derive cost-per-case it is necessary to
compare the total number of case dispositions against the cost of court operation.
This would allow the cost of operating a court to be measured in terms of a
weighted caseload to obtain a cost per "weighted" case. Weights have been set as
follows: Parking - 1.0, Traffic - 2.6, and Non-Traffic - 9.0. The above-listed
weights are multiplied by the number of dispositions for each case type and added
together. When the sum is divided into the expenditures of the court, it is then
possible to obtain a reasonable gauge of cost per disposition. Courts can then be
compared with each ofher to identify those that are most cost effective as well as

those that fall below average standards of performance.
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E. Presentation: The Collection and Dissemination of Data

Once the necessary standards of performance as discussed above have been
identified and established, a system of rating the performance must be designed.
It is suggested that a point system be used for this purpose. Grading will be
done on either a country-wide basis or by individual courts. Goals or standards
will be established with regard to the matters discussed above, i.e., for calendar
clearance and backlog reduction, speedy trial (i.e., turn-around time),
productivity, and cost effectiveness (cost per disposition). This will allow courts
to be compared with each other as well as against statewide norms.

Local Advisory Committees expressed insightful ideas as to the use of the
point system of rating a court's Calendar Management Procedure. One committee
suggested that there should be a dual-rating system, one to include criteria over
which the courts have direct supervisory control, and the other to include those
criteria over which the court does not have direct supervisory contr‘ol., It was
Beh’eved that the dual criteria approach wouid facilitate a fairer rating of a
court's performance while at the same time identify those factors that, while not
unvder the court's direct authority, do affect its performance. This comment,
while initially rejected by the Task Force, will be examined further by the

Executive Committee during the implementation stage of this report.
References

"Calendar Management Evaluation," Committee on Accountability, Appendix A.

”Budg;;et Ratio," Committee on Budgets, Personnel and Space, Apreandix C.

71



Related Positions

The following Positions may be applicable in implementing Position 2.11:

Position 1.1 Presiding Judge - Municipal Courts
Position 1.2 Case Manager - Municipal Courts
Position 1.5 Expanded Municipal Court Services Unit
Position 2.3 Conflicts in Scheduling

Position 2.4 Postponements

Position 2.6 Case Processing

Position 4.1 Budget Reporting
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Chapter 3

Municipal Court Personnel

Introduction
Attention to issues regarding municipal court personnel -- judges, counsel,
and court staff -- is not without a rich and extensive history. The 1947

Constitutional Convention resulted in an overhaul of the discredited 100-year-old
system of police and recorders courts in favor of the present system of
locally-appointed municipal court judges. Although this development was heralded
as a vast improvement over the abuse-ridden former system, it was not long
before some of the unfinished work of that Convention again began to overshadow
the progress it had made.

In 1956, in a renowned address, then Chief Justice Arthur T. Vanderbilt
described a number of fundamental problems, including: "The lack...of a

municipal court prosecutor in all contested cases" (emphasis supplied); low

salaries and the consequent inability of the courts to attract "qualified and
experienced lawyers" to the bench; the lack of "sufficient competent clerical

personnel . . . to permit the effective operation of the court"; and that each
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year some of the "best magistrates were not reappointed solely because of a
change in the political complexion of the governing body," suggesting that a
solution would be to provide "longer terms for magistrates and to provide for
tenure on reappointment."

The following year Chief Justice Weintraub reaffirmed these concerns in an

article published in the New Jersey Law Journal, 81 N.J.L.J. 597, 602 (1958).

He noted that the courts had severe problems in many areas, including
"inadequate or incompetent clerical assistance.” He _pointed as well to '"the
inescapable shortcoming of the part-time judge," especially in that "lawyers are
uncomfortable when, for example, they negotiate a settlement with or try a case
against an attorney who is also a judge before whom they must practice."
Finally, he acknowledged that the "magistrate is in the unhappy position of
knowing that if he eschews politics, he is apt to be replaced at the end of his
term by another who has labored for the organization," with "a change in the
appointing authority almost certainly resulting in a change in magistrates."
During the ensuing years, several bills were introduced to create a unified

full-time system of municipal courts. Law Journal editorials (92 N.J.L.J. 196
(1971)) supported this legislation to no avail. In the 1970's, the approach began
to change from calls to abolish the municipal courts to demands for improvement
of the courts within the current structure. These efforts are chronicled in an
opinion written by Chief Justice Richard J. Hughes in 1977:

"The members of the present court are equally convinced

that the municipal courts, from the standpoint of contact,

observations, and acceptance of the public, are in a

pre-eminent position for the sustaining of universal respect

for the administration of justice. That is why we have

persisted, through the Administrative Office of the Courts,

in training and orientation, not only of judges but other

municipal court personnel. Our rules deal extensively with

municipal court practice. Seminars are conducted at

frequent intervals. A  municipal court bulletin issues

monthly, discussing recent decisions and procedural reforms.
Regular audits of municipal court accounts are filed with and
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examined by the Administrative Office of the Courts, which
maintains a special municipal court section. Local trial
court administrators conduct periodic visitations of municipal
courts at the direction of the respective Assignment
Judges, who are responsible administratively for the
program functioning of the municipal courts. This Court
created the Advisory Committee on Judicial Conduct pointing
out our adoption of the Code of Judicial Conduct."
In re Yengo, 72 N.J. 425 (1977).

In 1983, the Task Force on Improvement in Municipal Courts was called upon
to continue this approach. It again examined issues and problems relating to
municipal court personnel. At the October, 1983 Conférence of Municipal Court
Judges, each judge w;as asked to list problems he or she faced in a number of
areas, including personnel. The personnel issues that surfaced on most judges'
 lists were: (1) inadequate salaries for judges and support staff; (2) insufficient
prosecutorial and public defense resources; (3) role of ‘the prosecutor in
cross-civilian cases; and (4) control over hiring and firing of court personnel.

Also in 1984, at the request of a Task Force Subcommittee, the Chiefs of
Police in each municipality were surveyed as to their perceptions of the municipal
courts. They generally favored the current structure of the courts as meeting
the needs of the police. The major disadvantages pointed out were: the concept
of the part-time judge, the role of politics in judicial appointment, the
dysfunction caused by turnover in judges, lack of experience or qualifications of
judges, and judicial findings made on the basis of political pressure.

The Task Force considered the various discussions of personnel-related
problems occurring through the years, as well as the more recent reaffirmation of
these problems in the Task Force process itself. The following recommendations

are proposed.

75






Position 3.1
Qualifications of Municipal Court Judges

Minimum standards of character, education, and admission to the bar should
be set for municipal court judges. A candidate for judgeship should be:

1. An attorney admitted to the practice of law in the State of New Jersey
for a minimum of five years. ‘ |

2. Cleared through a confidential investigative/background security check
developed by the Administrative Office of the Courts. This "four-way
check" would entail inquiries into the applicant's background on the
state, federal, county, and local levels. A confidential check would
also be made upon a judge's reappointment.

3. Within 90 days of his appointment and prior to sitting a municipal court
judge shall be certified as having satisfied the requirements of a

prequalification education program.
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Commentary

Inherent in the judicial appointment process should be the aim to secure
high-quality persons for judicial office. It has been noted on more than one
occasion that

[tlhe weakness in the system is that political influences

often cloud the issue and affect the ultimate selection.

Appointment to the judiciary has been a favorite means of

satisfying political obligations and favors. It would be

unrealistic not to recognize that many judicial appointments

are primarily based on political considerations. The problem

is that when political considerations become involved, the

matter of judicial qualification fades into the background.

It is a fact that judges have been appointed who have lacked

the talent, ability, health, will to work, or integrity

required. This is not to say that a person who has been

active in politics should not be appointed to the bench. Many

of our finest judges have had political backgrounds. Indeed,

their political experience has been an invaluable help in the

carrying out of their judicial duties.
The setting of minimum qualification standards for municipal court judges will
enhance the integrity of the judicial appointing process by insuring appointment
of the highest quality people to the position. For example, the five-year-
minimum admission requirement provides the appointing authority with the
opportunity to review the practical experience and professional competence
of those under consideration for the position of municipal court judge.

Further, a four-way check on a candidate's background also aids in this
endeavor. Currently, the municipal court judge is the only judge who is not
required to cooperate in a background investigation upon nomination. This
Position proposes that the appointing authority provide the Assignment Judge with
a list of candidates under consideration for appointment. As noted in later
Positions, the information obtained from the four-way investigation would be sent

to and reviewed by the vicinage Assignment Judge. It would then be determined

whether the information should be released to the appointing authority. In this

7



manner, any candidate who did not meet the highest qualifications could be
passed over without having his or her deficiencies made public.

The requirements of a prequalification education program should be
implemented by court rule. Just as Rule 1:39 provides for the certification of
attorneys as civil or criminal trial attorneys upon establishing eligibility and
satisfying requirements regarding education, experience, knowledge, and skill, so
also should provision be made for municipal court certification.

The program, consisting of seminars, shall be held every 3 months, to
familiarize the certification candidates with the responsibilities, including
administrative requirements, of the position of municipal court judge. The
education program should be developed in cooperation with the Administrative
Office of the Courts and will be open to all interested attorneys. In addition to
instruction in substantive legal matters and municipal court trial procedures, the
course should provide a full explanation of the municipal court statistical' report
as well as a strong emphasis oh the provisions of the Code of Judicial Conduct
and Ethics Opinions applicable to municipal court judges.

The prequalification education program requirement mﬁy be waived upon
application to the Assignment Judge and the Administrative Office of the Courts.
Those who are currently municipal court judges will be "grandfathered-in" and
not required to satisfy the prequalification education program. |

Only one of the fifteen Local Advisory Committees considered the requirement
for a confidential background check unnecessary. Almost all unanimously
endorsed the aforementioned Position in its entirety, in particular the five-year

prequalification for appointment to the the bench.
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Position 1.5 Vicinage Presiding Judge - Municipal Courts
Position 3.2 Tenure of Judges
Position 3.3 Evaluation of Judges



Position 3.2

Tenure of Judges

Tenure should be granted upon reappointment to a third consecutive
* .
three-year term to full-time or prime-time municipal court judges who hold office

with good behavior.
Commentary

Since the 1940s, many of the proposed reforms to the municipal court system
have focused on the need to dévelop a well-trained and professional municipal
court bench. Without improvements in this key area, any other reforms to the
system are of limited value. The first major step in this direction occurred in
1948 when eligibility requirements were promulgated mandating that all municipal
court judges appointed henceforth would have to be attorneys. As a result, thé
number of lay (i.e., non-lawyer) judges decreased rapidly. Since then, the
Administrative Office of the Courts and each vicinage have provided continuing
education and training for both new and sitting judges. Such programs ensure
that judges are informed and Kkept abreast of changes in case law and
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administrative policy. A monthly Municipal Court Bulletin Letter was established
to communicate such developments to the bench.

The evolution of a professional cadre of municipal court judges was furthered
by the imposition of limitations on both the professional and personal activities of
these judges. Rule 1:15-1 currently prohibits a judge from representing clients
in many criminal and civil actions that may conflict with his position as judge.
As noted in -Position 3.5, there was strong sentiment among a significant minority
of Task Force members to impose additional limitations on the outside practice of
law. In addition to laboring under professional restrictions, municipal court
judges are barred, pursuant to the Canons of Judicial Conduct and Rule 1:17-1,
from any involvement in political activities, notwithstanding the fact that such
activities may have facilitated thé original judicial appointment.

The Task Force recognized that any attempts to improve.the quality of the
municipal bench, including those in this chapter, would be futile in the absence
of provisions encouraging experienced and able judges to stay within the
judiciary. A frequent and sizable turnover of judicial personnel is disruptive to
the entire municipal court .system, to the municipality where it occurs, and to the
judge who is relieyed of his position despite expertise born of years of
experience. Accordingly, the Task Force has recommended the adoption of tenure
provisions to protect municipal court judges. A tenure provision gives an
assurance to lawyers who have taken municipal court judgeships (with the
concomitant limitations in practice, which greatly restrict income from his legal
practice) that "they may continue in office and not be forced to go back and
rebuild a practice."1

Local Advisory Committees were in agreement with this Position, one even

stating that tenure should be extended to part-time judges as well. Some

concern, however, was expressed that municipalities might resist granting tenure,

81



and that a judge who might otherwise be reappointed would be denied
reappointment if it resulted in the conferring of tenure. The Task Force
membership recognized that adoption of this Position could result in some full-time
or prime-time judges not being reappointed; however, the minimum five-year
qualification and the annual evaluation program, set forth under Positions 3.1 and
3.3, would assist the tenure candidate in reappointment by the local appointing
authority.

* A prime-time judge is defined as a judge whose private practice of law is
limited by borough ordinance and who may not appear in court or represent

clients in litigated matters. Prime-time judges may hold other judgeships.
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Position 3.3

Evaluation of Judges

In order to ensure that the administration of justice is maintained at the

highest possible level, all municipal court judges should be evaluated on at least

an annual basis.
Commentary

An annual judicial performance evaluation prepared and conducted by an
appropriate Judicial Committee and supported by the Administrative Office of the
Courts would assist a judge in identifying and correcting existing or potential
problems. For example, the judge who consistently grants continuances without
good reason is not exercising efficient control of the court calendar, thereby
creating added paper work for his staff. An annual evaluation can provide a
method for ensuring efficient, consistent practices by individual judges and the
effective operation of municipal courts throughout the state. It has been noted

that,

83



"Rules and methods are unquestionably important, but they

alone cannot create a highly regarded system. Since judges

exercise enormous discretionary power, and since trial

judges function without any kind of direct supervisions and

perform their work alone rather than with colleagues, the

quality of judicial personnel is more important 1than the

quality of the participants in many other systems".
It is mandatory, therefore, that an evaluation program be instituted to ensure the
highest quality of judicial performance.

Local Advisory Committees were supportive of this evaluation concept. It

was stated by one committee that with fair and adequate criteria, the evaluation
of municipal court judges would indeed benefit not only the judge but also the

operations of that judge's court, and in turn the judiciary itself.
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Position 3.4

Limitations on Practice ]

The following position was presented to the Task Force and rejected at its
final meeting:

To eliminate conflicts or the appearances of impropriety that arise when a
judge is also a practicing attorney, all municipal court judges should have a

further limitation on their law practice that bars them from handling litigation.

Commentary

The rejectéd Position itself represented an attempt to reach a compromise on
this issue. The earlier version of this Position had included a complete ban on
the private practice of law by judges‘ following a five year transition period. The
comments received from Local Advisory Committeés and Task Force members
seemed to agree with the problem stated, at least insofar as the appearance of
impropriety is concerned. It was reported that each month several complaints
are filed by parties because of situations in which-an opp.osing attorney was also

a municipal court judge. There was no evidence presented nor was there a
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substantial consensus that actual conflicts were occurring at any significant level.
However, the proposed position was disapproved in a very close vote, indicating
that the Task Force was almost evenly divided on the issue.

It is important to note that most members did not disagree that there was
at least an appearance of impropriety in many matters. The position of the
majority, however, was that the proposed cure was worse than the disease. Many,
if not all municipal court judges have deve_loped a substantial practice before
ascending to the'bencl'.l, and they generally maintain thgt practice while they sit
as judges. Therefore, a ban on maintaining a law practice would foreclose many
highly qualified attorneys from consideration. Even the compromise position of
restricting their law practice to non-litigated matters would eliminate most
active trial attorneys from the pool of potential candidates - for a municipal
court judgeship. Moreover, since some municipal courts meet only a few times a
month, the salary paid to judges in such courts would not be sufficient to
justify the giving up of their law practices. Therefore, it is the majority
position that to ban law practices would cause a diminution in the quality of the
municipal court bench at a loss greater than the benefit that might be achieved

by eliminating any appearances of impropriety or conflict in litigated cases.

MINORITY POSITION

To eliminate potential conflicts faced by judges who are also practicing
attorneys, all municipal court judges should be prohibited from becoming involved
in litigation.

a. The Administrative Office of the Courts should remind Assignment

Judges and Municipal Court Judges of the limitations on practice set

forth in Rule 1:15-1(b).
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b. The Supreme Court should review Rule 1:15-4 concerning the limitations

on practice of partners of municipal court judges.

Of the more than 300 municipal court judges, a few are employed full-time.
The majority of municipal court judges are part-time with varying degrees of
activity in private practice. To avoid the appearance of impropriety, partiality,
or conflict, the judge's involvement in practicing law is limited in some respects
under both Court Rule and the Code of Judicial Conduct.

Also, there is a group of judges who are forbiddefz by local ordinance from
engaging in litigation. These are called "prime-time" judges. Theoretically, this
status permits the municipal court judge to maintain an office practice devoted
largely to business relationships, estate planning and administration, and real
estate practice, but avoids conflict of scheduling between trial court appearances
as an attorney and maintenance of a court schedule as a judge. This concept
further eliminates from the public awareness the role shift from opposing advocate
to judge. Admittedly, however, problems arise from conflicting roles even in the
office practice; frequently in negotiation of business transactions and real estate
closings where there is a well-recognized adversarial interest.

Underlying all of these limitations and disqualifications is the mandate of
impartiality and independence. Presumably, the part-time municipal court judge
is permitted to practice within the boundaries of the municipality in which he or
she sits, and except as indicated above may practice law and represent clients
among the local citizenry. However, in representing clients the judge comes in
contact with attorneys who may later appear before him or her in the role of
judge. The wvariations are infinite, but the range of the problem can be

appreciated by considering the following, when counsel is either the prosecutor or

defense counsel:
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1. Counsel represents the mortgage in a real estate transaction and the
municipal court judge represents buyer or seller.

2. Counsel represents buyer or seller in a real estate transaction in which
the municipal court judge represents the other party.

3. Under real estate contract of sale, counsel represents the buyer or
seller who does not wish to perform and the municipal court judge
represents the other party.

4. Counsel represents the insurance carrier for {iefendant in a civil action
and the municipal court judge represents plaintiff;

5. Counsel represents one party in negotiation of a matrimonial property
settlement and the municipal court judge represents the other party.

6. Counsel represents one party in a bitterly contested matrimonial action
and the municipal court judge represents the other party.

Many of the limitations extend to associates of the municipal court j‘udge.

Reasons for disquahficaﬁon of the judge are also set forth in Chapter X of the
New Jersey Municipal Court Manual and more specifically in Rule 1:12-1 and in

the Code of Judicial Conduct at 3C.
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Appendix C.

Reasons for disqualification of the judge are also set forth in Chapter X of
the New Jersey Municipal Court Manual and refer specifically to Rule 1:12-1 and
Canon 3C of the Code of Judicial Conduct. See Appendix C. .

See also Exhibit 1, Minority Opinion on Limitations on Practice.

Related Positions -

Position 1.1 Vicinage Presiding Judge - Municipal Courts
Position 3.5 Judicial Compensation
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Position 3.5

Judicial Compensation -

Municipal court judges should be paid not less than $150 a session. A
session is defined as up to four hours, inclusive of both administrative and bench
time. Full-time municipal court judges should be paid at an annual salary rate of
95 percent of the salary of a Superior Court Judge. This amoﬁnt should act as
a salary cap on the judicial earnings of a municipal court judge unless

otherwise approved by the Assignment Judge.

Commentary

While the salaries of municipal court judges since 1947 are no longer
dependent "on the costs they assessed against defendants they found guilty," 10
Rut.L.Rev. 659 (1956), the Task Force found that there were still considerable
problems involving compensation. The Task Force found abuses such as the
"bid-a-judge" concept, in which a municipality offers a municipal court judgeship

to the lowest bidder rather than to the most qualified applicant.
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Equally astounding and far more pervasive is the enormous disparity that
characterizes judicial compensation. In order to gauge the magnitude of the
problem, the Taék Force authorized a study. The results revealed that even
when controlling for court size and caseloads, there were substantial differences
in judicial salary levels. (For details concerning the methodology and findings of
this study, see the Task Force position paper entitled "Judicial and Court
Employees' Salaries", Appendix C).

As more fully discussed in Position 3.2, one of the major goals of the Task
Force was to encourage the development of a professior;al municipal court bench
staffed by the most qualified people available. To assist in realizing this goal,
the Task Force has recommended the promulgation of standards concerning
uniform compensation levels for all municipal court judges. Achieving uniformity,
however, was not the primary purpose of these proposals. Rather, the Task
Force found that most judges receive inadequate salaries given the workload
presented and time required by the position. It was concluded that only by
establishing adequate minimum compensation levels ($150 per court session) could
municipalities hope to attract the best qualified candidates for the position. The
figure of $150 per court session is meant to be a minimum and is not meant to
prohibit a municipality from paying a higher amount. To aid in the
implementation of the minimum salary, the Assignment Judge, when reviewing
municipal court budgets, should when the circumstances warrant, take appropriate
action. Competitive salaries will also encourage judges to devote the required
time to administrative matters connected with the position.

By simultaneously establishing a "cap" on judicial salaries, the Task Force
has not attempted to inhibit the practice of holding [or accepting appointment to]
multiple judgeships. However, it was decided that abuses might occur if judges

were to over-extend themselves and consequently not devote sufficient time to
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each court's management and administration. Therefore, the ban should not be
absolute, and should be subject to waiver at the discretion of the Assignment Judge.

After balancing the competing interests in establishing minimum and maximum
compensation levels, the Task Force has recommended that the salary for a full-time
municipal court judge be equivalent to 95% of the salary of a Superior Court Judge
i.e. 95% of $70,000 = ¢66,500. It should be noted that a raise in the salary for
the Superior Court would also result in an increase in the maximum allowed for a
municipal court. ) -

The reactions of the Local Advisory Committees to the original Task Force
proposals concerning compensétion issues were widely divergent. While generally not
disagreeing with the concept that municipal court judges should receive adequate
.compensation, many of the LACs expressed concern over particular recommendations.
The Task Force reconsidered the proposals in light of the LAC comments and
substantially modified and amended many of the original positions but held to the
requirement that absent Assignment Judge waiver, salaries for municipal court judges

should be caped at 95% of a Superior Court Judge's salary.

References

"Court Employees, Duties, Qualifications and Appointments,"” Committee on
Budgets, Personnel and Space, Appendix C.

"Judicial and Court Employees Salaries" Committee on Budget, Personnel, and
Space, Appendix C.

Related Positions

The following positions may be applicable in implementing Position 3.5:

Position 1.1 Vicinage Presiding Judge - Municipal Courts
Position 3.4 Limitations on Practice

Position 4.1 Budget Reporting

Position 4.3 Impasse Procedure

Position 4.4 Revenue Distribution

92



Position 3.6
Liability of Judges and Staff

To remedy the lack of civil and criminal liability coverage for municipal court
judges and staff, the Legislature should amend the New Jersey Tort Claims Act
(N.J.S.A. 59:1-1 to 12-3), to include judges and staff, under chapter 10
(Indemnification) and chapter 10A (Defense of Employees). Until such time as the
amendment becomes enacted, municipalities should be encouraged to pass an
ordinance to provide a similar level of coverage.

It is further recommended that the Administrative Office of the Courts

establish a training program to educate judges and staff on the issue of liability.

Commentary

In recent years there has been a dramatic increase in the number of civil
and criminal actions instituted against judges and other judicial personnel at all
levels. Under current law there exists only a qualified rather than absoclute
judicial immunity for judges, which is inapplicable to the judge when his action or

inaction is negligent, intentional, malicious, fraudulent, or criminal.
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In an opinion of the Attorney General of New Jersey, dated July 16, 1984,
municipal court judges are left unprotected as to representation in any action
brought against them on any grounds, with or without merit. An exception can
be made if the case involves statewide questions of law or unique issues. Court
clerks and other staff members on the municipal court level are also not immune
from liability. Court personnel are subject to civil and criminal liability for any
conduct outside the scope of their authority or when they are acting within the
scope of authority but without good faith. -

We therefore recommend that:

1. the New Jersey Tort Claims‘ Act be amended to provide Iliability

coverage for municipal court judges and staff;

2. until this amendment becomes enacted, municipalities be encouraged to
pass an appropriate ordinance to provide coverage for its municipal
court judges and staff; and

3. the Administrative Office of the‘. Courts institute a training vprogram to
educate municipal court judges and staff on the issue of liability.

The reaction of the Local Advisory Committees to the proposal of lability
coverage for municipal court judges and staff was one of unanimous agreement.
One LAC agreed that the current system is unacceptable, but was not in favor of
the Attorney-General assuming defense of municipal court judges and court staff.
The reason for its objection was that this would still not address the problem of
an award of attorney's fees against a judge, nor would it provide for the payment
of damages assessed against court staff.

Concerning training programs the LACs fully endorsed the need for the
Administrative Office of the.Courts to establish on-going training programs for
judges and staff in order to ensure that all court personnel are kept up-to-date

on the very important issues of civil liability.
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References

"Liability of Judges and Staff," Committee on Budgets, Personnel and Space,
Appendix C.

See Exhibit 3, proposed amended N.J.S.A. 59:1-3.

Related Positions

The following Positions may be applicable in implementing Position 3.6:

Position 1.5 Expanded Municipal Court Services Unit
Position 3.1 Qualifications of Municipal Court Judges
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Position 3.7
Municipal Court Clerk/Administrator

Qualifications and Compensation

To reflect the differences in levels and amount of responsibilities and
experience, the position of "Municipal Court Clerk" should be redesignated as
"Municipal Court Clerk/Administrator" at three distinct levels with apprbpriate
qualifications for each. Furthe‘r, the title Municipal Court Clerk/Administrator
should then be removed from the classified category of the Civil Service System

(existing Court Clerks would not be required to meet the new qualifications) .
Commentary

There are currently two distinct systems for selecting and appointing
municipal court clerks in New Jersey. In approximately one-third of the state's
local jurisdictions, including most of the larger municipalities, court clerks are
hired through the Civil Service system. In these municipalities, the court clerk
position is defined by a standardized job description. Candidates for this

position are tested by use of standardized test instruments. Selection is then



made from a list of eligible candidates by following strictly controlled Civil Service
rules and procedures. Under this system there is often no provision for input
by a municipal court judge in the appointment of a court clerk.

The majority of municipalities, however, are not under the Civil Service
system; instead, the selection process and appointment of court clerks is left to
local personnel and is often unsystematic. In the non-Civil Service jurisdictions,
appointments of court clerks usually are made by elected or appointed non-judicial
municipal officials, who ére not required to, and therefore rarely consult with the
local municipal judge or any other judicial officer before hiring court personnel.
Many, if not most, non-Civil Service jurisdictions do not state specific job
descriptions for court clerks such as the required minimum education, prior
experience or training, in other words, those items that would assure the
appointment of qualified municipal court employees.

To ensure that qualified people are appointed and retained in Municipal

Court Clerk/Administz;ator positions, there should be three distinct levels of

Municipal Court Clerk/Administrator. The minimum qualifications recommended for

each position and corresponding salaries are as follows:

Municipal Court Clerk/Administrator [ $28,638.84 to $38,665.08

REQUIREMENTS

Education/Experience

A baccalaureate degree from an accredited college and two years of municipal
court or comparable office management and administrative experience. EXxperience

may be substituted for academic credits on a year for year basis.

97

e



Municipal Court Clerk/Administrator II $23,559.17 to $31,809.72

REQUIREMENTS

Education/Experience

Either: (i) a baccalaureate degree from an accredited college; or (ii) the
equivalent of two years of credit from an accredited college and two years of
municipal court experience; or (iii) a high school diploma or its equivalent

and four years municipal court experience.

Municipal Court Clerk/Administrator III $19,381.29 to $26,170.17
REQUIREMENTS

Education/Experience

At least a high school diploma or its equivalent plus a total of two years

of either college credit or administrative experience.

It should be noted, however, that the qualifications and salaries as
recommended by the Task Force may require further review in order to ensure
that the qualifications and concomitant salaries are consistent with recognized
personnel standards and evaluation.

Court Clerks currently holding the position would not be required to meet
the above education requirements. In part-time courts in which the Municipal
Court Clerk/Administrator III title would be used, this salary would represent an
annualized and not actual salary, amounting to an hourly rate.

The Municipal Court Clerk/Administrator I title emphasizes duties in a
large size court in which other court employees would be delegated the
responsibility of performing all daily court clerk functions. The Municipal
Court Clerk/Administrator I would be the court manager, responsible for
budgeting, staff training and evaluation, organization development, short and
long range planning, and liaison with local, county, and state officials.
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The Municipal Court Clerk/Administrator II would serve a mid-sized court
with several court employees. While some functions would be delegated to these
employees, given the limited size of the court staff, many court clerk functions
would still be performed by the Municipal Court/Clerk Administrator.

The Municipal Court Clerk/Administrator III would serve, either full or
part-time, in a court with no other court employees. The Municipal Court
Clerk/Administrator would perform all required court administration functions but
would not have staff training or personnel supervision iand evaluation duties and
would have only limited responsibility for planning and organization development.

The setting of eligibility requirements will helﬁ to ensure that the most
qualified persons are employed in addition to discouraging nepotism and political
favoritism. Current Municipal Court Clerks would be "grandfathered" into this
provision.

The Local Advisory Committees felt that it was appropriate to set forth
guideljzies for salary ranges, that the court clerks as a whole have been grossly
underpaid, and that a salary guide should indeed be adopted based on the size of
the court and the length of the employee's service, including the particular
municipality's right to negotiate within that frame or guide. A minority of LACs
expressed concern that salary guidelines might infringe on the authority of
municipalities to determine how their funds aré to be spent. To avoid this
infringement, one LAC recommended that any salary ranges developed be in the
form of suggested guidelines.

Although the Task Force recognized the budgetary constraints in the
implementation of this Position, it concluded that the best interests of the system
mandates the establishment of a uniform salary structure for Municipal Court
Clerk/Administrators. Methods for implementation may be found in the Budgets

and Finance section of this Report, infra.
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References

"Judicial and Court Employees Salaries", Committee on Budgets, Personnel
and Space, Appendix C.

"Court Employees, Duties, Qualifications and Appointments", Committee on
Budgets, Personnel and Space, Appendix C.

"Nepotism in the Municipal Court" Committee on Budget, Personnel and
Space, Appendix C.

Related Positions

The following Positions may be applicable in implementing Position 3.7:

Position 3.8 Appointment of Municipal Court Clerk/Administrator
Position 3.9 Background Investigation for Municipal Court Employees
Position 3.10 Employment and Termination of Municipal Court Personnel
Position 4.1 Budget Reporting

Position 4.3 Impasse Procedure

Position 4.4 Revenue Distribution
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Position 3.8
Appointment of Municipal Court

Clerk/Administrator

The appointing authority for Municipal Court Clerk/Administrators should
rémain with the municipal governing body; however, consistent with Rule 1:33-4,
all appointments should be made with the approbation of the Assignment Judge.
Prior to appointment, as a Municipal Court Clerk/Administrator the applicant shall
be required to attend and satisfactorily complete a prequalifying course, which ~
will be administered by the Administrative Office of the Courts every 90 days
throughout the state.

Upon employment, and before being deemed "permanent", Municipal Court
Clerks/Administrators shall satisfactorily complete a probationary period of
between 6 to 12 months. After being appointed as "permanent" any termination

shall be for "just cause" only.
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Commentary

As noted in earlier Positions, one of the largest problems pointed out by the
1983 Municipal Court Judges Conference was the inability of the Judiciary to
attract and retain highly qualified persons. The Task Force was charged in its
original mandate with the review, and where necessary, the setting of personnel
standards. As such, Position 3.7 establishes title ag»d salary structure for a
Municipal Court Clerk/Administrator and this Position ensures judicial involvement
in the selection procedure. In addition, all newly appointed Municipal Court
Clerk/Administrators will be subject to a probationary period to allow the
apbointing authority to determine, based on the employee's performance, whether
he or she merits permanent status. The probationary period shall commence with
the first day of work and extend over a period of six to twelve months.

Furthermore, o protect a permanent court erﬂpl_oyee from arbitrary
termination, the standard for firing a Municipal Court Clerk/Administrator should
be for "just cause" only. Reasons for termination should be stated in writing and
served upon the employee at least two weeks prior to the date of dismissal. The
employee wﬂl have the right to make a direct appeal to the Assignment Judge,
who, with the assistance of the Pr‘esiding' Judge, will hold a hearing within
twenty days to determine whether the dismissal was, for a just cause.

In addition, the Task Force recognizes the importance of the function of the
appointing authorities of each municipality and is therefore recommending that the
governing bodies retain responsibility for appointing Municipal Court
Clerk/Administrators. However, the Task Force also recognizes the need for the

Judiciary to be actively involved in this personnel process and the concomitant
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need to ensure that the best qualified persons are appointed and retained.
Hence, the recommendation for Assignment Judge review and approbation, the
prequalifying course, and a probation p_eriod‘.

Reports from the fifteen Local Advisory Committees have uniformly supported
this position. Comments expressed concern that court personnel have been
subject to varied and inconsistent hiring practices--often being hired, fired, or
promoted based on the political climate of the municipéality rather than on any

standard of merit or ability.

References

"Court Employee's, Duties, Qualifications and Appointments”, Committee on
Budgets, Personnel and Space, Appendix C.

"Nepotism in the Municipal Courts," Committee on Budgets, Personnel and
Space, Appendix C.

New Jersey Administrative Code, Civil Service Rules 4:1-13.2 and .3.

See also Appendix C for detailed descriptions of the three levels of Municipal
Court Clerk/Administrator.
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Related Positions

The following Positions may be applicable in implementing Position 3.8:

Position 3.7

Position 3.8
Position 3.9
Position 3.10

Municipal Court Clerk/Administrator--Qualifications and
Compensation

Appointment of Municipal Court Clerk/Administrator

Background Investigation for Municipal Court Employees
Employment and Terminations of Municipal Court Personnel

104



Position 3.9
Background Investigation

for Municipal Court Employees -

Prior to the appointment and hiring of any municipal court employee, the
County Prosecutor should perform a comprehensive investigation of the
background of the applicant. Accordingly, backgrounds of those already
employed by the court should be checked and upon completion, the information

should be submitted to the Assignment Judge for review and certification.

Commentary

Because of the highly sensitive and complex nature of court business and
the need to assure that those involved in the judicial process are above reproach,
all municipal court employees should be required to undergo a criminal records
background check prior to appointment. At a minimum, the investigation should
include a records check of the State Police and Federal Bureau of Investigation,
as well as the records of the files of the local police department. Background
checks should be conducted by the County Prosecutor and submitted to the

Assignment Judge and/or Presiding Judge for his review and certification. In
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some cases, the results of the investigation may be released to the appointing

authority in order to ensure that only the appropriate candidate is hired.
Comments from the fifteen Local Advisory Committees were supportive of this

Position with the stipulation that current Municipal Court Clerk/Administrators be

exempt from background checks.

Reference

"Court Employees, Duties, Qualifications and Appzointments", Committee on
Budgets, Personnel and Space, Appendix C. ,

Related Positions

The following Positions may be applicable in implementing Position 3.9:

Position 3.7 Municipal Court Clerk/Administrator--Qualifications and
Compensation

Position 3.8 Appointment of Municipal Court Clerk/Administrator

Position 3.10 Employment and Termination of Municipal Court Personnel
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Position 3.10
Employment and Termination

of Municipal Court Personﬁel

To assure the complete independence of the judicial branch of government,
no person shall be hired in any part of the municipal court system if he or she is
related by adoption, marriage, or blood to any elected official or other person
who has appointive or hiring authority in the municipality, including the municipal
court judge. This prohibition shall not extend to persons currently in the employ
of any municipal court.

All municipal court employees shall serve an initial probationary period of
three months, except Municipal Court Clerk/Administrators, who shall serve for
six to twelve months. During their performance probationary period their

performance will be evaluated prior to being granted permanent status.

Commentary

Past practice in some municipalities has been for elected officials to attempt
to repay patronage or political obligations by providing employment to relatives.

This process ‘has encouraged a steady turnover of court clerks and other
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personnel after each election. Such hiring and firing practices have led to
unqualified persons being placed in vital positions in the municipal court system,
thereby causing disruption and other problems associated with rapid turnover.
Additionally, when a relative of the mayor or other important official in the
municipality serves as an employee of the court in that same municipality, it often
creates an appearance of impropriety in the mind of the public.

We therefore recommend adoption of a general rule against nepotism as stated

below.

No person employed in any part of a municipal court system shall be
hired if he or she is related by adoption, marriage, or blood to any
elected official or other person who has appointive or hiring authority
in that municipality. "Relative" means any of the following relations by
adoption, marriage, or blood: spouse, parent, grandparent, child,
g'.randchﬂd, brother, sister, uncle, aunt, nep‘hew, niece, or first
cousin. Any persons currently in the employ of any municipal Vcourt
system should be exempt from this prohibition. (See Exhibit 2.a)
It will be noted that a similar, although not as broad, prohibition applies also
to the court vis-a-vis police departments. By Municipal Court Bulletin Letter
5-6-77, no court clerk or deputy court clerk of a municipal court may be
appointed or designated if that person has a spouse, parent, or child who is or
becomes a police officer serving on the force in that municipality.
Notwithstanding the foregoing, the Task Force does not wish to eliminate
from the court system qualified people who happen to be related to employees of
the municipality who would not in any way affect the operation or appearance of

the court system. For example, the suggested rule would not apply to a relative
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of a person employed in the road department, presuming, of course, that the
candidate for a municipal court position was otherwise qualified.

To accommodate unforeseen events that may arise, this rule may be waived
or relaxed on proper application to the Assignment Judge of the vicinage, who
would review all of the facts and circumstances. Both the application and waiver
will be filed by the Assignment Judge with the Administrative Office of the
Courts, consistent with the existing procedure for county employees.

Both Position 3.8 and Position 3.10 have referred to the important role the
Assignment Judge will play in the selection and termination of municipal court
personnel. In order to more fully define this role, the Task Force has made the
following recommendations:

1. Whenever possible, comity should be afforded to the governing bodies
and Civil Service statutes and recognition should be made of existing
negotiation units and negotiating history. The Task Force recognizes
the delicate balance that exists between the separate branches of
government and agrees that there should be no confrontation by the
judiciary asserting its authority without good cause. The term
"employee" should include all employees who are necessary and integral
to the operation of the municipal court regardless of the authority by
whom they are appointed.

2. The Administrative Director of the Courts should establish uniform
minimum standards and conditions pursuant to the provisions of Rule
1:33-4(e) that will:

a. Establish criteria that will constitute a threshold for entry into
this area by the Assignment Judge. It would be hoped that these
criteria would determine the magnitude of the problem that must

exist before the Assignment Judge becomes involved with personnel
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problems of the court. For example, a vacancy in the post of
Court Clerk with no appointment being made by the governing body
or improper acts by court personnel without full appropriate action
being taken by the governing body would be sufficient grounds for
the Assignment Judge to act. Further, these criteria will also
provide statewide uniformity in their application so there will
not be a distinction between vicinages simply because there are

different Assignment Judges.

b. Once the Assignment Judge becomes involved pursuant to the above
criteria, establish  qualifications for appointment by using
recognized personnel practices as discussed in the "Qualification
and Appointment" section of this report and provide cause for
discharge.

3. This Task Force recommends that whenever the Assignment Judge does
choose to interyene in personnel problems, he should be assisted by the

Presiding Judge. In the absence of the Presiding Judge, the municipal

court judge should be involved.

The consensus of the LACs was that the municipal judge should have the
responsibility and be involved in the hiring and firing processes of the court
staff but, if a problem arises, the Assignment Judge, with the advice of the
Presiding Judge, should have the necessary authority to resolve the situation.
In addition, the LACs agreed that there was a need to develop uniform standards
for determining the conditions that would justify an Assignment Judges'

involvement in personnel problems on the municipal level.
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References
"Hiring and Firing of Court Employees," Committee on Budgets, Personnel
and Space, Appendix C.

"Nepotism in the Municipal Courts", Committee on Budgets, Personnel and
Space, Appendix C.

See also Exhibit 2.a Rule 1:17-5 Nepotism

See also Exhibit 2.c¢ Rule 1:33-4(e) Assignment Judges

Related Positions -

The following Positions may be applicable in implementing Position 3.10:

Position 3.7 Municipal Court Clerk/Administrator--Qualifications and
Compensation

Position 3.8 - Appointment of Municipal Court Clerk/Administrator

Position 3.9 Background Investigation for Municipal Court Employees
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Position 3.11
The Role of the Prosecutor -

In order to ensure a complete separation of the judicial branch of
government from the prosecution of a case, each municipality shall appoint a
municipal prosecutor. The prosecutor will be responsible for the prosecution of
all cases filed in that municipality, irrespective of whether the complaint was filed
by a police officer or by a private citizen, including cross-complaint situtations.
In addition, the prosecutor should have complete responsibility for providing

discovery to the defendant or to defendant's counsel consistent with Court Rule.

Commentary

A central figure in the municipal court system is the municipal prosecutor.
Currently, his responsibilities differ markedly among municipalities, as they have
been determined by contractual agreement between the individual prosecutor and
the governing body. This tendency to develop individualized contracts has led to
a situation in which prosecutors are part-time and handle only a selected group of
cases. Only a few prosecutors are retained to prosecute all cases filed in the
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court. This lack of consistency continues through the prosecution and trial of
various complaints. In some municipalities the prosecutor handles every case,
including complaints issued by police officers and private citizens. In other
municipalities the prosecutor handles only those complaints signed by local police
officers. In other courts a prosecutor will prosecute only those complaints filed
by the local police department, but only if the defendant is represented by an
attorney. The general rule in the wvast majority of municipal courts is that the
prosecutor's involvement is limited to those complaints signed by police officers.

Further complicating the task of defining the role of the prosecutor is the
lack of a clear line of responsibility. Unlike the municipal court judge and his
staff, who report through an Assignment Judge to the Administrative Office of
the Courts, the prosecutor reports to no one. Presumably he is responsible to
the Office of the Attorney General, but that relationship is generally a tenuous
one at best.

This lack of a clear and consistent role creates unnecessary problems in the
municipal court. Often the municipal court judge is placed in the untenable
position of assuming the role of the prosecutor, at least in a de facto sense.
When no municipal prosecutor is present, the municipal court judge must question
both complainant and defendant in an effort to ascertain the facts of the case.
After listening to both parties, the judge makes factual determinations and enters
judgement. The position of the Task Force is that such a situation should no
longer be tolerated. The public should not perceive the municipal court judge to
be a prosecutor, defense attorney, and judge, as well as the one who imposes the
sentence. The Task Force, therefore, recommends that every municipal court
have a prosecutor, charged with the responsibility of prosecuting every complaint
-- whether it is filed by a police officer, a private citizen, or even if it results
in a civilian cross-complaint situation. In addition, the prosecutor must also be
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responsible for providing discovery, consistent with Court Rule, when requested
by defendant or by defense counsel.

Although the proposal for an expanded prosecutorial role was considered
absolutely essential by the Task Force, Local Advisory Committees, and others
involved in this process, some of the expanded duties were the subjects of
considerable debate. Specifically, the recommendation that a municipal prosecutor
handle private citizen and cross-complaints was debated at Task Force, Local
Advisory Committee, and Executive Committee meeting;g Presented below is a
brief outline of the opposing views. For a more complete discussion of the
position against having the prosecutor handle citizen and cross-complaints, please
refer to the minority opinion found in Exhibit 2, which is appended to this

Report.

MUNICIPAL PROSECUTORS SHOULD NOT HAN]jLE CROSS-COMPLAINTS

Those who are against requiring a prosecutor to handle all civilian complaints
(including cross-complaint situations) base their position on three arguments. It
is argued that if citizens know that a prosecutor will be available, the number of
citizens' complaints would increase dramatically. The increased volume of
complaints could in itself become a major problem and could result in the
development of even more serious backlogs in the municipal courts. It was also
argued that a problem could develop if the prosecutor screens a complaint prior
to its presentation to the court, determines that it is frivolous, and moves for its
dismissal. @ The prosecutor could find himself subject to the criticism of a
disgruntled citizen, who might complain to the local mayor and counsel (as well as
to the County Ethics Committee and County Prosecutor's Office) that the
prosecutor was unfair when he deemed the complaint to be frivolous and moved

’

for its dismissal.

114



The final argument against the involvement of the prosecutor in the
prosecution of civilian complaints arises in those situations in which two citizens
file complaints against each other. Under the Task Force proposal, the
prosecutor will review both complaints prior to the court date in order to prepare
for their presentation. Many feel that this would place the prosecutor in direct
conflict with the New Jersey Rules of Evidence and the Fifth Amendment of the
U.S. Constitution. Further, those objecting to the proposal believe that if the
prosecutor should decide to dismiss one complaint and prosecute the other, ihe
prosecutor would then be faced with a disgruntled ~litigant who might then
complain to the County Prosecutor, Ethics Committee, or members of the local
governing body.

Those opposed to this proposal have also argued against requiring the
municipal prosecutor to serve as "counsel to the court", i.e., to aid the court by
presenting the facts of each case; but without the need to prosecute either

complaint.

ADVANTAGES FOR HAVING A MUNICIPAL PROSECUTOR

As noted earlier, one of the primary purposes of having a municipal
prosecutor handle every case is to allow the municipal court judge to divorce
himself completely from any prosecutorial role. There can be no more substantive
conflict than to have a judge also act as prosecutor in an effort to elicit facts
necessary to determine the guilt or innocence of the parties appearing before him.

There are several other factors that support the proposal presented in this
Position. Under current procedures, citizens' complaints are "prosecuted" by the
complainant. Generally this entails a long recitation of facts or allegations, with
minimal - if any =~ adherence to procedural or evidentiary rules. The result can

be a record filled with evidence (such as hearsay) that would ‘not be admissable
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if counsel attempted to present it. Not being §chooled in legal practice, a
complainant often has no concept of trial procedure, leading to a presentation of
much extraneous or irrelevant information. The presence of a prosecutor in such
matters would ensure not only that basic rules of evidence and procedure are
followed, but that a case is presented in an efficient and structured manner.

Integrally related to the foregoing is that a private citizen who prosecutes
his own complaint oftentimes is not aware of the proofs required in order to
prevail in a court of law. Absent the involvement of a knowledgeable and
probing prosecutor, elements may go unpresented due to the citi;en's ignorance
of the law, thereby creating the danger that defendants may be unjustifiably
acquitted. An experienced prosecutor presenting the same matter would not be
prone to the same omissions. Finally, it should be recognized that the State has
an important interest in ensuring that all complaints are prosecuted fully and
fairly so that justice be done. A violation of statute or ordinance should not go
unredressed simply due to unskilled presentation.

As to the problems posed in the opposing opinion, these issues have already
been both addressed and resolved at the county level. The County Prosecutors
have no problem determining what complains are frivolous, nor do they have any
difficulty in interviewing witnesses and defendants (albeit with a knowledgéable
waiver or with counsel being present) during the preparation of their cases.

In view of the foregoing, it is clear that a continuation of current practices
in this area would violate the entire purpose of the Municipal Court Task Force,
which is to improve the municipal courts, to institute modern procedures, and to
upgrade the professionalism of all concerned. It is the conclusion of the Task
Force, therefore, that municipal prosecutors are needed in all cases. Inherent in
their responsibilities is the duty to review each complaint and to prosecute each

case, irrespective of whether the complaint was filed by a police officer or by a
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private citizen. The Task Force, therefore, recommends the adoption of this

position.
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Position 3.12

Appointment of Counsel

1. Each municipality should submit for approval by the Assignment Judge a
systematic procedure for assigning counsel that will provide attorneys
sufficient time to prepare cases prior to the trial date.

2. When a defendant wishes to waive counsel on a case that may result in
a consequence of magnitude being imposed by the court, the waiver
should be signed and could be provided by way of a notice stamped on
the complaint, i.e.,

I have been advised by the court that I may have a lawyer
appointed to represent me if I have insufficient money for a

lawyer. I do not want to have a lawyer represent me, but
wish to proceed with my case now.

DEFENDANT
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Commentary

Appointment of counsel is required when a defendant is charged with an
offense that may entail "consequences of magnitude" on conviction, and when a
defendant is indigent.

A "consequence of magnitude" may be defined as any sentence with a jail
term, or pretrial detention, or one in which a substantial loss of driving
privileges occurs or large fines can be imposed. There have been cases in which
consequences of magnitude, including a jail term, hax;e been imposed without
defense counsel and without a waiver of that counsel. This should no longer be
the case.

Counsel is also provided when defendant is indigent. A person is considered
indigent if he or she cannot afford the cost of counsel in addition to the other
defense costs such as exf)erts or investigation. To assist the judge in the
determination of indigency, the Task Force has recommended that the current
form 5A (used to establish indigency) be completely revised by the Forms
Committee as recommended in Position 2.7.

There are three methods for the provision of counsel: employment of a staff
public defender, use of a panel of private attorneys paid on a per-case basis,
and reliance on a rotational unpaid appointed counsel system. There are
significant reasons that the use of unpaid private attorneys is less desirable than
either of the other two systems. While this method for provision of counsel
should not be forbidden, it should be discouraged. It is important that a
particular organized system should be adopted. The practice currently used in
some courts of assigning to defend a person facing a consequence of magnitude

whichever lawyer is. preseﬁt in the court that day is unacceptable. Such a

system can never be expected to provide adequate counsel. The particular
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system chosen should be recorded with the assignment judge. This record will
assure that some system has been chosen.

Procedures should be established to identify cases requiring appointment of
counsel before the first court appearance whenever possible, to appoint counsel,
and to avoid adjournments. Once the case has been identified as possibly
entailing a consequence of magnitude, the defendant should be informed that the
case requires a lawyer and that defendant should hire an attorney. In cases in
which the defendant is already incarcerated, the defendiant should be so notified
in person. If the defendant is indigent, a lawyer should be appointed
immediately. If the defendant is not indigent, he or she should be directed to
retain counsel.

As in cases in Superior Court, only a defendant who affirmatively desires to
appear g_q se should do so. The court should never suggest or encourage a
defendant to appear pro se. As uncounseled cases should be exceptional, it
would be appropriate to require that a form be filed with the Assignment Judge
any time that a consequence of magnitude is imposed in a case without defense
counsel. The counsel that is provided must be appointed early enough in the
process to allow an opportunity to prepare the c‘ase. Adequate counsel cannot be
provided if a lawyer is given a case and expected to try it on the same evening.
Counsel must have an opportunity to sit down and interview his client, and
reflect on that interview and develop a defense. Counsel must also have the
opportunity to review discovery and decide what investigation and preparation is
necessary. If a system of paid or unpaid appointed counsel is employed, the
lawyer will need to be appointed well in advance of the trial date. Appointed
counsel will also need to be educated as to what is expected in providing
adequate representation. If a staff public defender is used, the public defender

must also be given the opportunity to prepare the case well in advance of the
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trial date. In establishing a public defender system, it will be necessary to
provide a sufficient amount of public defenders to allow proper preparation and
representation in all cases. Finally, courts should remember that in appropriate
cases, ancillary defense services such as investigators, experts, etc. will need
to be provided. The cost of these services, as well as the cost of a lawyer's
time if a paid lawyer system is chosen, is the responsibility of the municipality.
The municipal government should make provision in its budget for these costs.

Comments from Local Advisory Committees were in favor of a systematic
procedure for providing counsel. The LACs felt that each municipal court should
have its own paid public defender, as the appointment of the public defender
would eliminate wvirtually all of the problems that currently exist as far as the
assignment of counsel 'is concerned. It was felt that the current system is
imposing too great a burden on the bar as lawyers® are being asked to accept
these assignments with greater and greater frequency and no attempt is being
made to have the defendant contribute to the cost of his defense. However, the
question " of funding such a position is of great concern, and it remains
unresolved. The" Task Force sets forth the Position, therefore, that each

municipality maintain a systematic procedure for assigning adequate counsel.
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Chapter 4
Budgets and Finances

Introduction

~Prior to the establishment of this Task Force, most reform efforts focusing on
the ;hunicipal .court system attempted to resolve isolated and individual problems
besetting the courts. The limitations inherent in such an approach are
noteworthy. 4While symptoms might be treated, quite often successfully, the
underlying maladies afflicting the system remain untreated. The Task Force has
departed from past reform methodologies by subjecting every facet of the court
system to scrutiny including the very foundations of the system itself.

One of the most important and fundamental areas examined by the Task Force
involves the funding of the individual municipal courts. The significance of this
issue is apparent. Unless a court is adequately funded, it simply cannot function
properly. A court lacking financial resources cannot hire needed personnel,
improve its physical plant, or obtain necessary supplies and equipment. The
result is that the efficiency of the court suffers and backlogs develop. Severe

fiscal restraints can also hamper or prevent the implementation of any reforms.
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The persistent underfunding of municipal courts may in some degree result
from the unique status of these courts. While they are a wvital part of the
judiciary, functioning under the administrative control of the Chief Justice, they
are also local courts, dependent on the local governing bodies for financial
support. Therein lies the root of much conflict. Municipal courts are often
viewed as non-income-producing departments, notwithstanding the fact that their.
operation results in the channeling of money (in the form of fines and court costs)
to the municipality. Despite being the municipality's sole judicial branch, the
court often finds itself lodged in a "Department of Public Safety," competing for
funds with the police department. While municipalities respond to demands for
more police protection by hiring new officers, they sometimes appear to fail to
recognize that additional officers writing additional summonses cause additional
work for the court. Requests for additional court personnel are rarely
enthusiastically received.

Compounding the foregoing problems are the political realities of the situation.
The municipal court judge is appointed by the local governing body, and his
reappointment is similarly dependent on it. The judge is therefore placed in the
untenable position of seeking funding from -- and at the same time maintaining a
good relationship with -- the members of this body. The inherent conflict in this
situation rarely inures to the financial benefit of the court. In addition, in some
municipalities the judges have little control over the budgetary process, with
budget requests originating elsewhere. Even when judges are involved in the
process, they are not always effective participants therein due to their
unfamiliarity with this area of responsibility.

The Task Force has undertaken a comprehensive review of the budgetary and
funding procedures and policies affecting the municipal court system. It has

recommended a wide range of reforms that are intended to assist the courts in
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procuring adequate funds with which to operate. The Task Force has not been
unmindful that the municipal court is only one of many competing elements for
municipal financial resources. It has concluded, however, that a municipality that
has assumed the responsibility of maintaining a municipal court must similarly
undertake the duty of providing adequate funding for it.

In order to aid the courts in the area of budget and finance, the Task Force
has recommended that a Uniform Budget Reporting System be introduced. All
courts would use the same format for establishing budget requests, thereby
eliminating the many and varied formats now being used throughout the state.
Judges would be assisted in the task of budget preparation by guidelines
promulgated by the Administrative Office. In addition, further assistance would
be forthcoming from the vicinage administrative structure (i.e., the Case Manager,
Presiding Judge, and Assignment Judge) concerning any defects or deficiencies in
the budget prior to its submission to the local governing body. The Task. Force
has also proposed the institution of a budget impasse mechanism to resolve any
conflicts between the recommendations of the Assignment Judge and the muniéipal
governing body concer_ning the funding of the court.

To assist the municipalities in the task of providing adequate funds to the
courts, the Task Force has studied current budgetary restrictions and has
recommended that municipal court operations be exempt from the limitations of the
New Jersey "CAP" law, which many municipalities cite as the reason for their
inability to fund the courts properly. To aid the municipalities further, the Task
Force has urged that the current system of disbursing monies collected by the
municipal court (i.e., fine, costs) be revised to ensure that the municipality
receives a larger and more appropriate share of these funds, part of which might

be used to fund municipal court operations.
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Finally, the Task Force addressed one area of specific need. Recognizing that
the municipal courts of the 1980s can no longer afford to operate with badly
outdated technology, and cognizant of the fact that computerization of court
operations can be a costly undertaking, the Task Force has proposed that part of
the funds received by the municipality by virtue of municipal court adjudications
be "earmarked" solely for the purpose of computerizing court procedures. State
funding for the initial costs of such computerization has also been recommended.

The proposals of the Task Force in the area of budgets and funding are
intended to correct problems that have long plagued the municipal court system.
The serious underfunding that has hampered court operations can no longer be
permitted to continue if the municipal courts are to be fully integrated into the

judicial system.
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Position 4.1
Budget Reporting

The Administrative Office of the Courts should develop and promulgate a
uniform budget-reporting system to aid municipal court personnel and the judiciary
in reviewing and comparing municipal court budgets. Incorporated within the
directive will be a requirement for -the Administrative Office of the Courts to
collect, analyze, and report on the annual budgets of all municipal courts. The

report shall include information on the average cost per weighted case.
Commentary

Systems of budget preparation and reporting vary among municipalities and
fail to provide the judiciary, local government, and others interested in the
operation of the criminal justice system with a basis for comparison. Examination
of budgets from courts of comparable size can assist in the identification of
problem areas and the elimination of budgetary deficiencies. It should be the
responsibility of the Assignment Judge, Presiding Judge, and Municipal Court
Judge to ensure adequate funding to the courts by taking a managerial role in the

formulation, supervision, and monitoring of municipal court budgets.
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It is the conclusion of the Task Force that adopting standard policies and
procedures relating to the preparation of court budgets will assist in the
achievement of greater efficiency, uniformity, and problem-recognition. This can
be accomplished through promulgation of a Budget Directive that mandates the use
of a Uniform Budget Preparation Manual. The Administrative Office of the Courts
can further assist the process through a case-weighting method to determine a cost
per case. This information can then be used by the Assignment Judge to
determine whether the budget submission is adequate, as it represents a general
guideline to determine whether the budget of a particular court is below the
average for courts of similar size. Adoption of a Budget Directive and manual,
supported by weighted caseload information, should assist many courts in achieving
and maintaining a uniform level of funding.

The implementation of the directive would require that each municipal court
judge develop a series of budget priorities and allocations. The Case Manager and
Presiding Judge would then review each court budget and report to the
Assignment Judge. Only after this review and approval would the municipal court
judge submit his budget to the municipality's budget committee. In addition, the
Administrative Office of the Courts would be available to provide other technical
assistance to the municipal courts to assist the Assignment Judge and the
Presiding Judge in their review of court budgets.

While some of the Local Advisory Committees agreed that the use of uniform
budget forms would be desirable, some viewed uniformity as difficult to achieve
due to the wvarying sizes and needs of the municipalities. It was further
suggested that the proposed forms be revised to allow for simplicity, as well as to
include costs associated with the court appearance of police officers, service of
arrest warrants, salaries of municipal prosecutors and public defenders, and cost

and amortization of capital expenditures. The Task Force has taken all of these
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comments into consideration in setting forth procedures for a uniform budget
reporting system, as reflected in the Budget Directive and Budget Preparation

Manual found in the Appendix C.

References
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Position 4.3 Impasse Procedure

Position 4.4 Revenue Distribution
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Position 4.2
Budget Caps

In order to ensure an adequate level of funding, it is imperative that
municipal court budgets be exempt from the limitations of funding imposed by the

"cap" law.

Commentary

The inability of a municipality té provide proper funding for its municipal
court is often blamed on the growth restrictions imposed by the New Jersey CAP
law. Municipalities are currently subject to imposed ceilings on budget spending.
Under this law, budget increases are limited to five percent or to "the index rate,
whichever is less, over the previous year's final appropriation." In practice, a
municipality that has an 1984 operating budget of $2 million would be restricted in
1985 to an operating budget of $2,100,000. The departments within the
municipality must then compete for a percentage or share of the increase -- with

the governing body making the decision.
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Unfortunately, when the municipal governing body begins to order its
priorities in an effort to apportion available monies, the municipal court is
frequently assigned a low priority. The resultant underfunding is the root cause
for many of the problems addressed by this Task Force. The Task Force
therefore recommends the removal of the municipal court budget from the CAP
restrictions.

Removal of the CAP restriction on municipal court budgets should permit the
upgrading and improvement of the court without hampering the growth of other
departments within the municipality. Of course, there is still the political and
economic problem of an increase of tax rates.

This position received unanimous endorsements by the 15 Local Advisory
Committees. Many indicated that adoption of this proposal was absolutely essential

to the improvement of the municipal courts.
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Position 4.3

Impasse Procedure

The Assignment Judge should have the authority, pursuant to Court Rule, to
ensure that each Municipal Court has sufficient funds t;) operate in an efficient
and effective manner. Incorporated in this Rule should be a_provision that allows
the municipality to initiate an impasse procedure if there is a.conflict concerning
funding between- the recommendation of the Assignment Judge and that of the

governing body of the municipality.

Commentary

Assurance of adequate funding is the cornerstone process of improving the
municipal courts. Earlier Positions set forth methods to prepare and compare
municipal budgets for the purpose of setting minimum requirements for each court.
This Position proposes a procedure for Assignment Judge review and effective
recommendation of an adequate funding level for each municipal court within the

vicinage.
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Currently, municipal court judges submit their budgets to the Assignment Judge
for review, recommendation, and approval. Upon approval, the municipal court judge
then submits the budget to the governing body, which then adopts the budget after
making any changes. These changes usually translate into budget cuts. Any discussions
over disagreements between the needs of the court and the desires of municipalities
are conducted on a haphazard basis. No uniform or formal procedure is followed, and
the final budget is often the product of informal coaxing rather than of any
objective, methodological approach. Unfortunately, negotiation of budget matters is
currently subject to the final discretion of the municipal governing body, which
frequently assigns a lower priority to court needs than to other municipal functions.
The court has no effective method of compelling expenditures to maintain even barely
adequate operation. This problem can be addressed by a fair and uniform impasse
procedure similar to that currently operating at the Superior Court level.

Procedurally, the budget process would remain much the way it currently exists
except that after the municipality has finished its. budget review, the Assignment
Judge could make an effective recommendation for change to the governing body no
later than 14 days after the municipality has introduced the budget for first
reading. The municipality would than have ten days to appeal the recommendation.
Failure to appeal would result in the recommendation of the Assignment Judge
becoming a final order. The filing of an appeal would trigger the impasse procedure
-- procedure that is exactly the same as used by the Superior Courts to resolve
budget conflicts with county governments. (See Rule 1:33-9 in Exhibit 2.d for
complete details).

The procedure developed at the Superior Court level establishes a three
member panel designated by the Chief Justice. Similarly, the panel for the
impasse procedure proposed herein would consist of three members, including an

Appellate Division Judge (sitting or retired) as chairman, plus two other members,
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one of whom should be a Certified Municipal Accountant and the other, a judge or
other qualified person. Upon review of all testimony, whether written or oral, the
panel submits its findings to the Suiareme Court.

This impasse resolution procedure was debated by members of some Local
Advisory Committees. While most were strongly in favor of it and pointed to the
need to maintain a separation of powers and to insure adequate funding for the
court, a minority felt that there might be opposition to the Assignment Judges'
exercise of such authority. The position of the Task Force, after due
consideration of all LAC arguments, was that a reliable funding method is
paramount importance to the municipal courts, and can be assured only by the

\

adoption of this recommendation.
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Position 4.4

Revenue Distribution

The current method of dispensing monies collected by the municipal court to
the State, County; and municipality should be re-evaluated to provide for a more
uniform distribution of revenue among municipalities. It is further recommended
that the re-evaluation . consider whether a portion of .the. revenues should be
"earmarked" for municipal court operations prior to any other distributions. In
addition, court costs should be increased to not more than $25, to reflect more

closely the actual costs incurred by the court in processing a case.
Commentary

During 1982 two pieces of legislation were enacted that have dramatically
affected the revenues collected by the municipal courts and the distribution thereof
to the state, county, and municipal governments. These modifications to Title 39
(New Jersey Motor Vehicle Code) increased the penalties for many motor vehicle

offenses (effective September 12, 1983), and affected the distribution of revenues
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collected providing to the municipality a portion of the revenues formerly
distributed to the county.

Traditionally, the revenue-distribution scheme for traffic matters provided
revenues to the municipality through court costs (a maximum of $15.00) and fines
that were assessed and collected from violations of municipal ordinances. If the
complainant was a state trooper, fines were forwarded to the state. If the
complainant was ' not a state trooper, the fines went to the county.

The 1982 revision to Title 39 attempted to give a greater share of the fine to
the municipalities by reducing the amount paid to the county and by increasing
motor ‘Vehicle penalties. Upon implementation, it was ascertained that the
municipality did not benefit at the same rate as the state. In fact, an analysis of
the revised revenue distribution schema (see chart below) reveals that although
revenues distributed to the municipalities actually increased by 44% in 1983

(compared to 1981), the actual percentage share decreased by 1%, from 62% in 1981

to 61% in 1983.

3 COUNTY TOTALS: 1981 1983
% Share % Share % Revenue
of Total of Total Increase
Collections Collections Since 1981
STATE 1,074,000 9% 2,488,000 14% 132%
COUNTY 3,551,000 29% 4,598,000 25% 29%
MUNICIPALITY 7,675,000 62% 11,052,000 61% 44%
TOTAL 12,300,000 100% 18,166,000 100% 48%

In addition to the municipality not realizing its percent share of the
increased revenue, the amount of court costs has remained static. For instance,

prior to September 1982 (the effective date of the increase penalties), the typical
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penalty for many moving violations such as careless driving, speeding, or
disregard of a traffic signal was between $20 and $25, with court costs of $10
being included. Thus, the municipality received between 40% to 50% of the total
penalty with the balance being distributed to the state. After the increased
penalties in September 1982, the typical penalty for the same offenses became $60,
with the municipality still retaining $10 as court costs and the balance of $50 being
distributed to the state or the county. In other words, when penalties were
lower, court costs represented about half of the total amount collected; when
penalties increased, with court costs remaining frozen at $10, these costs now
represent a smaller percentage of the total payment (about 17%). Further, court
costs do not accurately reflect the length and difficulty of cases that are brought
to trial. A lengthy trial for a serious motor vehicle offense clearly costs the court
more than a short trial on a minor motor vehicle offense.

The lack of consistency and predictability in thekdistvribut_ion -scheme and
court costs is troublesome. There needs to be a higher degree of uniformity in
the distribution of revenues without regard to the philosophy behind the
distribution scheme. Accordingly, it is the recommendation of the Task Force that
the revenue distribution scheme for Title 39 .r‘evenue should be re-evaluated and
amended so as to provide for the more uniform distribution of revenue among the
municipalities. During re-evaluation, the Task Force recommends that
consideration be given to "earmarking" specific revenues to help fund the
municipal court. The Task Force takes note of legislative precedent used to fund
other agencies such as:

1. N.J.S.A. 39:4-50 provides for a $100 surcharge on DWI convictions to be

used for an enforcement program and for administrative expenses.
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2. N.J.S.A. 2C:43-3.1 provides for additional penalties to be imposed for
all criminal convictions, to be used by the Violent Compensation Board in
satisfying claims and for administrative costs.

3. N.J.S.A. 39:6B-3 provides for all revenues collected relating to driving
without insurance to be deposited to a specific fund administered by
DMV, to be used for enforcement of the compulsory motor vehicle law
and for administrative expenses.

By earmarking funds for the administration of the municipal court, the court
can be assured of a reliable and relatively constant source of funds. In addition,
court costs, particularly for the more serious Title 39 offenses, should be
increased to reflect more closely the actual cost incurred. It has been suggested
that $25.00 would be an appropriate amount.

The Local Advisory Committees supported increasing court costs, especially
for more serious Title 39 offenses. It was indicated that although costs should
more accurately reflect the length and difficulty of cases, the amount of time
needed to dispose of DWI cases could amount to hundreds of dollars. Therefore,
while it is not feasible to attempt to set court costs to reflect the real costs borne

by courts in processing cases, an increase is warranted.

138



References

"Budget Preparation and Approval," Committee on Budgets, Personnel and
Space, Appendix C.

"Budget Ratio," Committee on Budgets, Personnel and Space, Appendix C.

"Revenues and Funding,"

Committee on Traffic
Appendix C.

and Computerization,

Related Positions

The following Positions may be applicable in implementing Position 4.4:

Position 4.1 Budget Reporting
Position 4.2 Budget Caps
Position 4.3 Impasse Procedure

139












Chapter 5
Trials and Case Processing

Introduction

A network of local courts of limited jurisdiction has existed in this state
'since colonial times.l The modern municipal court'syst.em, however, is a product
of the 1947 Constitution, which restructured the entire judiciary. Until 1947 the
local court system consisted of police courts or magistrate courts, staffed
primarily by non-lawyer judges. In the absence of an effective administrative
structure, these courts functioned largely autonomously, with procedures and
policies concerning all aspects of court operations differing from court to court.
In additioq, there was an attitude that many of the procedural requirements of
the upper courts had no place at the local level. Instead, the magistrates' courts
were viewed as places in which minor matters could be handled on a
quasi-informal basis. The low public esteem in which these courts were held was
perhaps not wholly unjustified.

Since 1947, however, there has been increasing recognition of the wvital role

that these courts play in the judicial structure. While in 1948/49 these courts
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handled 559,497 complaints, this number grew to 4,234,533 by 1983/84. In
contrast, all of the upper courts combined handled only 1,447,380 cases in the
most recently completed court year. Accordingly, there was a realization that it
was the municipal court that most people had any contact with, and that an
citizen's experience there often had a profound effect on how he viewed the
functioning of the entire judicial system. In addition, the stature of the
municipal court system was further enhanced as its jurisdictional limits were
increased and as various penalty provisions were made more severe. Whereas, at
one time, only minor matters were adjudicated locally, the jurisdiction of the
municipal courts now includes many serious matters such as domestic violence
cases. Municipal courts also have the authority to impose serious penalty
provisions, including substantial fines, lengthy license revocations, and
significant jail sentences.

.Many of the prior reforms in the municipal court system have focused on
establishing higher qualifications and educational programs for judges and other
court persorinel. The recommendations of the Task Force in other portions of
this report continue and expand these efforts. While the increasingly professional
caliber of the municipal court bench is a major accomplishment, the Task Force
also concluded that it is only a part of the necessary solution. Equally important
is the upgrading of the policies and procedures utilized in the municipal courts
(especially in the areas of trials and case processing), to a level more consistent
with those in the upper courts. Such improvements are mandated by both the
nature and the volume of the municipal court caseload. Procedures that at one
time might have been deemed acceptable for handling minor matters are no longer
sufficient, particularly given the serious offenses adjudicated at the municipal

court level, as well as the potential for the imposition of substantial penalties.
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In view of the foregoing, the Task Force has scrutinized the policies
governing each step in the municipal court trial process, from the preparation
and filing of the complaint to the appeal from a municipal court decision. The
recommendations presented herein are intended to promote uniform and more
professional trial practices throughout the municipal court system. Guidelines
have been prepared to assist the municipal courts in areas such as the setting of
bail, the advisement  of rights, and  the provision of language
interpreters/translators. Moreover, the independence of the judiciary has been
strengthened by the proposal to shift the task of complaint preparation to the
executive branch (i.e., the polipe), where such a responsibility properly belongs.
Finally, the Task Force has recommended that the present appeal system (trial de
novo) be eliminated in favor of procedures that recognize the enhanced

professionalism of the municipal court bench.
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Position 5.1

Costs and Service of Bench Warrants

The current method of summoning a defendant into court is satisfactory,
practical, and economical, except when the court is forced to serve a warrant for
a defendant's arrest.. Whenever the court issues a warrant for a defendant who
has failed to respond to a summons, the court should hiave the discretion to

impose costs in an amount up to $100.
Commentary

The service of a traffic or criminal complaint upon a defendant is controlled
by Court Rule. In cases such as parking offenses, the summons is affixed to the
defendant's vehicle, thereby com_pleting service. In moving violations the
defendant is considered to have been served in-person when handed a copy of
the ticket by the police officer. At other times circumstances require that a
defendant be served a copy of the complaint by regular mail.

The system becomes financially inefficient, however, when a defendant is

notified to appear in court to answer a complaint and subsequently fails to do so.
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The court then issues a bench warrant for the defendant's arrest, which requires
the warrant to be served personally on the defendant by an appropriate police
officer. The defendant is then placed into custody, processed, and brought into
court to answer both the original charge, as well as a contempt of court charge
for failure to appear. Whenever this occurs, the recovery of the cost by the
municipality for increased work by court staff and the police department simply
does not occur. So that the assessment of costs more accurately reflects the
actual cost of service, the Task Force recommends that a cost of up to $100
should be imposed on the defendants requiring this additional service.

The Local Advisory Committees concurred with the need to increase court
costs as discussed above. They agreed with the conclusion of the Task Force
that while the court is not a profit-making entity, the court should be entitled

to recover the cost of its operation by assessing costs more closely related to

actual expenditures.

Reference

"Service of Process in Municipal Courts," Committee on Trials, Appendix E.

Related Positions :

The following Positions may be applicable in implementing Position 5.1:

Position 4.4 Revenue Distribution
Position 5.2 Preparation of Complaints
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Position 5.2

Preparation of Complaints

In order to ensure the independence of the judiciary, court clerks and
deputy court clerks should be directed to cease the preparation of criminal
complaints. This function is the inherent responsibility of law enforcement and

should be performed by its personnel.

Commentary

In the majority of municipal courts, it is common practice for the court clerk
to prepare all criminal and quasi-criminal complaints originating within that court's
jurisdiction. There is no formal or specific authority placing this responsibility
within the job specifications of the court clerk. 1In fact, this procedure is
improper and, at the very least, creates an appearance of impropriety.

To warrant the respect and confidence of the public, our judicial system
must operate with integrity and with the highest ethical standards. These
common objectives are compromised, however, when court personnel aid police

officials in complaint preparation. It leads the public to believe that they are
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being charged, tried, and possibly convicted by the same agency. This
procedural anomaly places the court in an adversarial role in the eyes of the
public.

The need for an absolute separation of authority has been supported

historically by the Supreme Court. As noted in the New Jersey Municipal Court

Manual,

"It is important that law enforcement and police tasks be completely
separate from those of the judiciary. It is, therefore, the policy of
the Supreme Court that persons who perform any court duties or
functions must not perform any duties or functions for the police and
vice versa. The Municipal Court Clerk and Deputy Court Clerk must
be a neutral and detached Judicial Officer. State v. Rutolo 52 N.J.
508 (1968). Thus, each Municipal Court Judge is urged to take the
precautions necessary to prevent any false conclusions in the public
mind that the court clerk is an adjunct of law enforcement agencies
rather than a separate and independent official.” ( N.J. Municipal
Court Manual, Sep. 1983, p. 6)

Accordingly, it is imperative that the responsibility of preparing all criminal and
quasi-criminal complaints bg tr'ans_ferred from municipal court personnel .to the
appropriate law-enforcement agency. In most cases that agency will be the local
police department, which should prepare all criminal and quasi-criminal
complaints, including those filed by civilians.

Each Local Advisory Committee agreed with this recommendation in theory,
although several expressed concern over the actual practice. The police members
of the Local Advisory Committees indicated they lacked the resources and staff
necessary to perform such duties. The Task Force is cognizant of the impact
this change will have on those agencies, but it determined that this procedural
revision is absolutely essential to preserve the integrity of the court. In recent
years, the municipal courts have become increasingly professional, and it is clear
that implementing recommendations such as the foregoing will be necessary if this

progress is to continue.
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Although the Task Force finds it inappropriate to compromise on this critical
issue, it is sympathetic to the needs of the law-enforcement agencies. Therefore,
to ensure an orderly transition, preparation time should be provided to allow
these agencies to develop, with the assistance of the County and local
Prosecutors, sound guidelines and procedures to implement this function. The
roles of the municipal and County Prosecutors can be increased so the police are
not placed in the position of seeking advice from the municipal court judge and
staff. The Task Force also suggests ongoing training programs for police

personnel to ensure that this important procedure will be implemented properly.

Reference
"Complaints Preparation,” Committee on Administration, Appendix B.
Related Positions

The following Positions may be applicable in implementing Position 5.2:

Position 3.11 The Role of the Prosecutor
Position 5.1 Costs and Service of Bench Warrants
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Position 5.3
Advisement of Rights

It is the responsibility of the municipal court judge to ensure that each
defendant is advised of his rights and completely understands their meaning and

implication.
Commentary

While every aspect of a trial is important, one of the most crucial stages is
advising each defendant of his rights. This issue raised considerable controversy
among Task Force members and the Local Advisory Committees.

The procedure regarding the advisement of rights is governed by Rule
3:4-2, which states in part that the judge shall inform the defendant of the
charge made against him, of the right not to make any statements as to the
charge against him, and that any statement by him may be used against him; of
the right to counsel, or, if indigent, of his right to have counsel furnished
without cost. Rule 7:6-7 requires advice to the defendant that a record of

conviction will be sent to the Director of the Division of Motor Vehicles of the
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state where the defendant received his license to drive, to become a part of his
driving record.

The Task Force concluded that it was of paramount importance that each
defendant be advised of his rights, as many charges carry serious penalty
provisions including incarceration, monetary fines and restitution, and driver's
license revocation. Since the rights involved are so basic and fundamental to the
concept of justice, any waiver of same must be made intelligently and knowingly,
with full appreciation for what is being waived. It is wvital, therefore, that
defendants be fully and completely advised of what these rights are.

While few disputed the necessity of informing the defendant of his rights, a
great deal of controversy arose among Task Force, Local Advisory Committee, and
Executive Committee members as to the format .to be recommended for such
advisement. A position paper written by the Trials Committee proposed that the
aforementioned rights should be given to each defendant individually. Supporters
of that recommendation expressed the view that it was the only way to ensure
that the rights were heard and understood by each defendant. Opponents of the
recommendation took the position that although the advisement of rights is
important, advising each defendant individually in high volume courts was
impractical as it would be too time-consuming.

The Task Force submitted this issue to the Executive Committee to resolve.
After careful study, the following language was adopted:

It is the responsibility of the municipal court judge to
inform each defendant individually of his rights prior to
the hearing. In cases not involving consequences of
magnitude, it shall be sufficient that the defendant has
been so advised of his rights by an approved general
announcement of those rights at the commencement of the
court session and upon his first individual appearance
before the court, the defendant acknpowledges orally and
individually that he has been so advised of his rights, that
he understands them, and that after having been offered
the right to have them repeated by the court he waives that
right. The court must decide prior to each hearing which

cases involve consequences of magnitude.
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It will also be incumbent upon the court to continue to abide by the notification
requirements of Rule 7:6-7, as noted above.

The above-recommended approach will ensure that all defendants,
particularly those facing possible consequences of magnitude, will be effectively
informed of their rights. At the same time, it provides that this advisement can
be done in an expeditious manner, so as to avoid unnecessary repetition and
delay. Whatever extra time may be necessitated by this procedure is more than
justified by the paramount importance of guaranteeing that every defendant be

advised of his fundamental rights.

References

"Conduct of Trials", Committee on Triails, Appendix E.

Supreme Court of New Jersey Advisory Committee on Judicial Conduct, Do.
No. ACJC 84-20. A : .

Related Position

The following Position may be applicable in implementing Position 5.3:

Position 5.4 Language Interpreters and Translators
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Position 5.4

Language Interpreters and Translators

The Courts must be equally accessible to all persons regardless of their
ability to communicate effectively in English. It is the responsibility of the court

to provide qualified interpreters where necessary.

Commentary

Not all people who appear in the Municipal Courts are able to speak and
understand the English language. Currently N.J.S.A. 2A:11-28 and 2A:11-29
provide for the appointment and compensation of spoken-language interpreters in
the courts. Unfortunately, however, the current practices regarding language
interpreters is less than adequate. The fundamental problem is that translation
services are not being provided at a competent level.

In 1980, the Census projected that 14.7% of New Jersey's residents five
yvears old or older speak a language other than English at home; at least 6% of all
residents speak Spanish at home, 3% speak Italian, 1% speak German, and another

% speak Polish. There is considerable diversity among the counties in terms of
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the presence of linguistic minorities. Hudson County, for example, is 26%
Hispanic. These statistics only hint at the number of languages that appear in
New Jersey's Courts.

Currently, there are no standards for selecting and appointing interpreters,
nor are there guidelines regarding policy and procedures to be followed in the
rendering of interpretive services. In fact, many courts do not have interpretive

services at all. These problems, in conjunction with the case of Alfonso v. Board

of Review, 89 N.J. 41 (1982) (which observed that '"administrative and
humanitarian considerations would warrant the use of bilingual documents," and
"although bilingual or multilingual notices may in some instances be desirable,
their use is not constitutionally required,") prompted the formation of a Supreme
Court Task Force on Interpreter and Translation Services. Headed by the
Honorable Herbert S. Alterman, J.S.C., this Task Force is due to issue its
report to the.Supremé Court during the summer of 1985.

It is the position of the Municipal Court Task Force that equal access to the
courts for linguistic minorities is essential to ensure fundamental fairness.
Hence, it is the responsibility of the municipal courts to provide qualified
interpreters for all trial participants in need of them. Furthermore, the final
report of the Interpreter and Translator Services Task Force should be reviewed

and the recommendations contained therein made available to all municipal courts.
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Reference

"Conduct of Trials,"” Committee on Trials, Appendix E.

Related Positions

The following Positions may be applicable in implementing Position 5.4:

Position 1.1 Vicinage Presiding Judge - Municipal Courts
Position 2.7 Municipal Court Forms

Position 3.11 The Role of the Prosecutor

Position 3.12 Appointment of Counsel

Position 5.3 Advisement of Rights
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Position 5.5
Abolishment of Trial De Novo

When deciding a municipal court appeal, the Superior Court should be bound
by the same standards of appellate review as exist for appeals to the Appellate

Division from the Law Division.
Commentary

Simply stated, an appeal that is heard de novo is a new trial on the record.
It allows the Superior Court judge to reconsider completely the testimony and/or
replace the findings of the municipal court judge with his own findings of fact.
When the Municipal Court system was established following the 1947 Constitutional
Convention, there were two reasons for requiring appeals to be heard de novo.
First, the municipal court was not a court of record, and therefore the Superior
Court could not review earlier proceedings. Second, municipal court judges
were often laymen and not viewed as professionals, whose findings of fact could
be accepted without question. The overwhelming majority of the bench was

staffed by either police recorders or by lay (non-attorney) magistrates. It was,
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therefore, considered essential for the Superior Court to be able completely to
review an appealed case and, if necessary, to call for additional testimony and to
be able to substitute findings of fact for those of the municipal court judge.

During the past twenty years, the quality and professionalism of the
municipal court bench has improved dramatically and today every sitting municipal
court judge, with but one exception, is an attorney. In addition, by Supreme
Court order, since September 1, 1975, every municipality has had to provide
sound recording equipment, thereby resolving the second problem that the
de novo trial was meant to correct. In the vast majority of cases, the decision
on an appeal is now made after the Superior Court judge reviews a written
transcript and exhibits of the initial trial and considers arguments presented by
the attorneys. For these reasons, it is now appropriate to change an archaic
system by changing the procedure for appealing a municipal court judgment.

With regard to the review of factual determinations, the Task Force
recommends that the standards in the Appellate Division governing the review of
Law Division matters should be applicable to the review of municipal court
decisions on appeal to the Law Division. In essence, such a standard would
require determining "whether the findings made [below] could reasonably have
been reached on sufficient credible evidence present in the record... considering
the proofs as a whole, with due regard to the opportunity of the one who heard

the witnesses to judge on their credibility." Close v. Kordulak, 44 N.J. 589, 599

(1965). In addition, the reviewing court would, of course, be empowered to
correct any errors involving questions of law.

The fifteen local advisory committees reviewed and concurred with the
recommendation to abolish trial de novo. Not one local advisory committee

reported a desire to retain the existing system.
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"Abolishment of Trial De Novo," Committee on Administration, Appendix B.

See also Exhibit 2.f, Rule 3:23-8, Hearing on Appeal

Related Position

The following Position may be applicable in implementing Position 5.5:

Position 1.1 Vicinage Presiding Judge - Municipal Courts
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Position 5.6

Bail Procedures

The purpose of bail is to ensure the presence of the defendant at every
stage of the judicial hearing. Any other use, except that authorized by law,

would be arbitrary-and capricious.
Commentary

The Task Force recognizes that the intent of bail and its applications are
governed by Court Rule and case law. However, the membership expressed the
need for the following issues to be re-enforced:

1. Bail should be used only to ensu.re the presence of the defendant at

each stage of the proceeding; and

2. Court Clerks, Deputy Court Clerks, and police personnel should be

permitted to set bail only in the absence of the judge.
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Court Rule 3:26-1 sets forth:

all persons, except those charged with crimes punishable by
death when the prosecutor presents proof that there is a
likelihood of conviction and reasonable grounds to believe
that the death penalty may be imposed, shall be bailable before
conviction on such terms as, in the judgement of the court,
will insure their presence in court when required, having
regard for their background, residence, employment and family
status and, particularly, the general policy against
unnecessary sureties and detention. .

New Jersey courts have long recognized the purpose of bail as a means to
ensure the presence of the accused at all proceedings prior to and including
trial. The concept of bail is a critical component of the Criminal Justice system;
"as such it is not to be denied merely because of the Community's sentiment
against the accused nor because of evil reputation."1

Inherent therein is the recognition of the presumption of innocence and that
an accused released on bail should be able to develop his case because he is at

liberty to contact witnesses, gather sﬁpportive evidence, and freely ‘consult with

counsel. Finally, as stated in the case U.S. v. Edwards, 420 A.2d 1321, 1330

(D.C. app. 1981), "The traditional right to freedom before conviction permits the
unhampered preparation of a defense and serves to prevent the infliction of
punishment prior to conviction."

It is imperative, therefore, that the practice of setting bail be consistent
with Court Rule and be uniform statewide. The present policy as set forth in
Rule 7:5-3 states in part: "In the absence of the judge, a person arrested and
charged with a non-indictable offense which may be tried by the judge, may,
before his appearance before him, be admitted to bail by the Clerk of the Court;
and in the absence of the judge and the clerk, may be admitted to bail by any
other person authorized by law to admit persons to bail other than the arresting

officer, designated for such purposes by the judge."
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Although it is expressly pointed out in the Rule, investigations revealed
certain abuses and non-compliance is occurring. The Task Force, therefore,
urges that each Municipal Court Judge properly admits defendants to bail

consistent with the prescribed Rules.

References

Carbo v. United States, 82 S.Ct. 662,665, 7 L. Ed. 2d. 769,773 (1962).

"Bail Procedures," Committee on Trials, Appendix E.

Related Positions

The following Positions may be applicable in implementing Position 5.6:

Position 1.1 Vicinage Presiding Judge - Municipal Courts
Position 2.6 Case Processing
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Chapter 6
Accountability and Special Issues of Public
Interest

Introduction

Throughout the Task Force's report, there are constant reminders that
municipal courts are the '"people's courts", and that the primary reason for
maintaining the present system of permitting municipal court judges to be
appointed and financed by local governing bodies is to keep the court close to the
people. If municipal courts are truly people’s'courts, the municipal courts must
be both responsive and accountable to the needs of the people, subject to the
strictures imposed by the United States and New Jersey Constitutions,
New Jersey statute and Court Rules. In a sense, every _recommendation emerging
from the Task Force in some matter relates to the public. This chapter deals
with six specific problems that currently affect the public in a tangible manner
and that influence the public's perception of the courts.

One of the items of public concern is the handling of cases arising from acts
of domestic violence. The inability of the police and courts to deal with this

problem in a satisfactory manner has subjected the court system to considerable
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public criticism. A number of recommendations involving the transfer of
jurisdiction to the Superior Courts, the modification of existing procedures, and
the establishment programs to aid in the training of police, court staff, and
judges should result in an improved system for adjudicating domestic violence
cases and should accordingly help restore public confidence in the judicial
system.

Secondly, a number of factors, including campaigns by such organizations as
RID and MADD, have resulted in the highlighting of cases involving intoxicated
motor vehicle drivers. The public is concerned not only with the imposition of
just sentences, but also with the speedy adjudication of these cases so that those
convicted are removed from the road and participate in rehabilitation programs
pursuant to mandatory penalty provisions. This chapter contains recommendations
that, if adopted, could meet the public's concerns.

The third matter considered in this chapter is the interest of the publi¢ in
the sentencing process. Frequently, cases that-are highly publicized attract the
attention of the public, both in the proceedings and in the sentence imposed by
the court. Unjustifiably harsh or 1eni§nt sentences are unacceptable, because an
accused is entitled to equal treatment under the law and each sentence must be
imposed in accordance with statutory standards. The sentencing process must
maintain the appearance of justice if the public is to retain its confidence in the
judicial process. Recommendations to promote justice and public confidence in the
judicial process are presented in this section.

The fourth subject researched in this chapter is the treatment accorded
victims and witnesses. Insensitivity to the needs of both wvictims and witnesses
results in alienating these parties, losing their cooperation, and at the same time
creating an impression of a lack of concern and fairness on the part of the court.

Recommendations for improvement in this area are presented.
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The last topic appearing in this chapter involves the problem of public
access to municipal court records. The public and the press are concerned with
what the municipal courts are doing. Their respective concerns sometimes result
in a conflict between the public's right to know and the justifiable right to
privacy of parties, witnesses or others involved in the judicial process. This

problem is addressed and proposals are offered for its solution in this chapter.
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Position 6.1

Domestic Violence

The role of the municipal courts in handling Domestic Violence matters should
be consistent throughout the state. Consistency requires uniform statewide
procedures for the administration and enforcement of the "Prevention of Domestic

Violence Act," N.J.S.A. 2C:25-1 to 16.

Commentary

The fact that domestic violence is not only prevalent in our society but is
also an extremely serious social problem with criminal overtones has only recently
received any degree ‘of attention. Effective April 9, 1982, the New Jersey
"Prevention of Domestic Violence Act" provides for granting emergency relief in
the courts, including municipal courts, for victims of domestic violence. Relief
includes court orders barring the abuser from the household, the awarding of
temporary custody of minor children, and the mandatory payment by the abuser

to the victim of medical, legal, and other expenses‘1
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Although New Jersey is one of the leaders in recognizing the seriousness of
domestic violence, there remains room for improvement in handling these matters.
Given the extremely delicate, as well as serious, nature of these cases, it is
imperative that all court personnel, including judges and clerks, apply new
techniques to improve the courts' accountability for the proper administration and
enforcement of the "Prevention of Domestic Violence Act." Implementation of this
recent legislation has not been uniform within the court system. Recognizing the
special circumstances involved with domestic violence cases, the Task Force,
backed by the Local Advisory Committees, recommends that consistent procedures
be adopted on a statewide basis to handle domestic violence matters more
effectively.

The Task Force specifically recommends procedures that require the Family
Court, rather than the municipal court, to hear all applications for temporary
r‘estrdining orders ~except in ~ emergent situations; make available family crisis
intervention counselors to speak with victims; develop uniform contempt
procedures; train.- municipal court judges and p’oh'ce officers in sensitive areas of
domestic violence; require the Family Court to hear domestig violence-related
criminal cases; require statistical reporting by the Administrative Office of the
Courts to indicate whether counseling was voluntary or mandatory; ensure access
by judges to reports on and records of domestic violence complaints; and develop

guidelines for use by police officers to secure compliance with the law.

Reference

1 "Domestic Violence Relief in Municipal Court," Committee on Accountability,
Appendix A.
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Position 6.2

Processing of Drunk Driving Cases

The Municipal Courts should use special procedures in processing DWI cases

to meet the statewide goal of disposition in 60 days and to prevent case backlog.

Commentary

In recent years, public concern about the safety hazard of drivers operating
motor vehicles under the influence of alcohol or drugs has been reflected in the
passage of stricter 1awsi to deal with offenders (including more severe minimum
mandatory penalties), and in increased enforcement efforts. Last year, a total of
41,801 DWI cases were filed in the Municipal Courts.

In order to respond to the thousands of cases and dispose of them as
efficiently as possible a statewide program to reduce delay in DWI case processing
has been in effect since last year, by order of the Chief Justice. The program
sets a goal of disposition of DWI cases in 60 days, requires monthly statistical

monitoring of DWI case age, and makes available to courts backlog reduction
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grants for extra court sessions. In light of this goal the Task Force makes the
following specific recommendations for procedures in handling DWI cases:

1. The certification of all breathalyzers must occur on a monthly basis. If
State Police resources are insufficient for this task, alternative
procedures must be adopted.

2. Adjournments should be granted only when unusual circumstances exist.
Procedures for resolving scheduling conflicts must be established. (See
Position 2.3 and 2.4)

3. Municipal courts should establish stand-by policies for holding special
DWI sessions when a backlog appears likely.

4. Court clerks should give special attention to DWI cases at all stages.

5. Warrants issued for DWI matters should be given priority attention to
ensure that those charged have their cases adjudicated promptly, and
that those found guilty .- are removed frofn the roads and, when
appropriate, refefred to alcohol rehabilitation programs.

6. Municipal prosecutors should be assigned the responsibility of
processing and moving of DWI cases, including securing the appearance
of witnesses and responding to discovery requests. (See Position 3.11)

7. Arraignments should serve to inform the defendant not only of the
specific charges, but also of the seriousness of this particular offense.
In addition, arraignments should provide an opportunity to review the
issue of need for and availability of counsel.

These procedures will assist the municipal court system in the processing,

hearing, and adjudication of DWI cases in an efficient and professional manner.
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The provisions presented in this Position were generally endorsed by the 15
Local Advisory Committees. There were, however, some concerns over the
requirement for the prosecutor to be in charge of providing discovery. After
due consideration, the Task Force concluded that since Position 3.11 calls for the
prosecutor to spend more time in the court, he would be able, without undo

hardship, to assume the duty of providing discovery.

Reference

"DWI Case Processing," Committee on Accountability, Appendix A.

Related Positions

The following Positions may be applicable in implementing Position 6.2:

Position 2.3 Conflicts in Scheduling

Position 2.4 . Postponements .
Position 2.11 Evaluation of Calendar Performanc
Position 3.11 The Role of the Prosecutor
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Position 6.3

Sentencing Issues

A convicted offender is entitled to equal treatment under the law, and
uneven sentencing practices can endanger that right. To ensure that each
defendant is treated equally in municipal court, where the range of sentencing
options is broad, the Administrative Office of the Courts should:
| 1. establish a committee of Municipal Court Judges and representatives

from the Administrative Office of the Courts to study sentence disparity
and to develop a monitoring system to ensure compliance with mandatory
sentence provisions,

2. study the feasibility of creating a statewide criminal history sheet for

all offenders, and

3. develop a more intensive effort in the area of judicial education.

Commentary

In 1984, there were 386,511 criminal complaints filed in municipal courts

statewide. Of those defendants convicted, 17,015 were incarcerated, 8,168 were
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placed on probation, and 10,563 received suspended sentences. During the 1984
court year jail sentences increased by 18.5% over 1983, while probation and
suspended sentences decreased substantially.

For a defendant convicted of a criminal or quasi-criminal offense, sentencing
becomes the most crucial aspect of the judicial process. The options available to
the municipal court sentencing judge generally range from suspended sentences to
application of the maximum penalty (six months in jail and $1,000 fine) provided
by law.

In 1978, the New Jersey Legislature enacted the Code of Criminal Justice,
which provides for "degrees" of crimes and "grades" of disorderly persons
offenses, resulting in the displacement of previous standards based on decisional
law. A goal of the 1978 Code is to ensure greater uniformity in sentencing by
limiting the discretion of the court. To accomplish this, the code established a
. range of permisvsible sentences for each degree of crime, and creates presumptive
terms of imprisonment. The Code's sentencing structure also includes certain
mandatory punishments, discretionary "extended terms of imprisonment," and
dispositional alternatives.

The Code of Criminal Justice falls short of its goal, however, when
addressing issues involving the municipal courts and the offenses cognizable
therein. For example, one of the only disorderly or petty disorderly persons
offenses that mandates incarceration for a fixed period of time is for defendants
convicted of a third shoplifting offense. Sentences for most of the remaining
offenses are left up to the discretion of each judge within the brdad parameters
of the Code. The resulting sentencing disparity is of major concern to the
municipal court judges.

Undue sentence disparity has also long been a matter of concern at the

Superior Court level, and the judiciary has experimented over the years with
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instituting sentencing guidelines and educational programs. Recently, the
Supreme Court appointed a Committee on Sentencing, Chaired by The Honorable
James Coleman, J.A.D. to review sentence disparity under the new Code of
Criminal Justice and make recommendations.

The Task Force recognizes that basic reform is necessary to ensure that
sentencing is fair, equitable, and uniform statewide. To achieve this goal two

proposals must be adopted:

1. additional training in this area must be provided for municipal
judges;
2. sentencing policy should be more rational, so that sentences can be

grounded in sound principles of ethics, logic, law, and resource
allocation.

While the Local Advisory Committees endorsed the premise of this paper,
there were differing views regarding certain recommendations. For instance, the
.reactidn to the proposed statewide criminal history sheet was equally divided
among the Committees. Those in favor of it stated that it would provide the
judge with critical information on repeat offenders. Some, however, viewed the

idea as impractical.

Reference

"Sentencing Issues,” Committee on Accountability, Appendix A.

170



Position 6.4

Victim/Witness Services

Municipal courts should take steps to meet the needs of both wvictims and
witnesses, whose participation is vital to the handling of a criminal and traffic

cases.

Commentary

In recent years there has been growing concern on the part of those
responsible for the administration of our judicial system that the average citizen
has become disenchanted with the criminal justice process and its officials. In
particular, citizens have manifested reluctance to come forward with information
and to participate as witnesses in judicial proceedings. While the causes of these
negative attitudes are many and complex, one cause may be the insensitive and
sometimes even shoddy treatment accorded both victims and witnesses.

Facilities for witnesses, as a rule, are either inadequate or nonexistent.
Sensitivity to the needs of witnesses who are required to return to court again

and again, often at considerable personal sacrifice, is usually lacking.
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Notwithstanding that the appearance as a witness in a judicial proceeding is a
duty of citizenship, repeated court appearances occasioned by adjournment of
trials cannot be justified.

Insensitivity on the part of judges, attorneys, and court attendants affects
victims as well. In addition to the immediate physical and emotional trauma
associated with the crime itself, many victims are subjected to insensitive
treatment at each stage of the proceeding. The end result of this is that the
victims of the crime often feel victimized by and hostile toward the criminal justice
system.

New Jersey has been a leader in addressing victim/witness concerns at the
Superior Court level by establishing programs for the specific purpose of
assisting victims and witnesses. As a particularly noteworthy achievement, the
position of victim/witness coordinators has been established in all County
Prosecutors' offices. Unfortunately most of the services provided by those offices
have not been available to persons appearing in a municipal court matters.

It is imperative that all victims and witnesses in municipal court proceedings
be treated fairly and respectfully by the agencies communicating with them.
Clearly the justice system cannot function without private .citizens who are
willing, if not enthusiastic, participants in the prosecution of criminal violations.
Of course, even if every municipal court adopted the recommendations set forth,
the problems of citizens' apathy and hostility would not vanish. Our system of
justice, however, would function more effectively if citizens emerged from their
courtroom experience with a deeper understanding of and appreciation for the
problems of the administration of justice.

In view of the foregoing, the Task Force specifically recommends the following

proposals be adopted:

172



The

favorable.

extending services of the County Prosecutors' Victim/Witness Assistance
Units to municipal court cases, upon request of municipal police
department, municipal prosecutor, or municipal court judge;

providing a general information leaflet designed for crime victims and
witnesses to be published at state expense and distributed by municipal
police departments, municipal prosecutors, and municipal court clerks;
placing a greater emphasis on victim/witness concerns in the training
program presented by the Administrative Office of the Courts to
municipal court judges and court personnel.

encouraging municipal court judges to solicit and review victim impact
information at all appropriate stages of municipal court matters;

When applicable, encouraging municipal court judges to order restitution
to crime victims.

comments received by the Local Advisory Committees were uniformly

Many reiterated the position taken by the Task Force and expressed a

need for greater sensitivity by the court toward victims and witnesses.

Reference

"Victim/Witness Services," Committee on Accountability, Appendix A.

Related Positions

The following Positions may be applicable in implementing Position 6.4:

Position 2
Position 2
Position 2

.3 Conflicts in Scheduling
.4 Postponements
.6 Case Processing
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Position 6.5

Plea Agreements in Municipal Courts

The existing Supreme Court prohibition on plea agreements in the municipal
courts should be abandoned and the practice permitted under the following
conditions.

Plea agreements shall be permitted only in those courts in Which there is a
municipal prosecutor and where the defendant is represented by counsel or makes
a knowing waiver of counsel. All aspects of the plea agreement, including the
reasons and necessity as well as the factual basis for the entry of the guilty
plea, shall be disclosed fully on the record. The prosecutor must also indicate to
the court that the victim and arresting officer have been advised of the plea
agreement.

In those offenses involving a minimum mandatory penalty, when a plea
agreement is reached for a lesser and/or amended charge, the prosecutor must

represent that insufficient evidence exists to warrant a conviction.
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Commentary

Historically, the New Jersey courts have moved conservatively and cautiously
in the areas of plea agreements and sentence agreements. Plea negotiations in
Superior Court criminal cases became formalized by Administrative Memorandum
dated December 11, 1970. See 94 N.J.L.J. Index page 1. The Memorandum was
eventually codified and evolved with amendments into what is now Rule 3:9-3.

In the municipal courts, it has long been the understanding among judges
and attorneys that the development of a plea agreement is not permitted.
Notwithstanding this fact, the practice is engaged in anyway, and without
supervision.

Under the current practice, plea discussions between prosecutors and
defense counsel are informal and consequently virtually unreviewable. This
invites the use of questionable, if not ﬁnproper,- criteria. Justice demands that a
control mechanism be superimposed on the administrative disposition of the
prosecutor and defense counsel. In order to establish such a control and
preserve the integrity of the court, the use of plea agreements in the municipal
courts should be permit-ted pursuant to strictly-enforced and specific guidelines.

The issue of plea agreements in the municipal courts was raised prior to the
formation of the Task Force. In 1982, the Supreme Court's Committee on
Municipal Courts recommended that plea bargaining be permitted in the municipal
courts. As a result, the Supreme Court approved an experimental program to be
undertaken by six municipal courts. The program was to last three months with
guidelines that to some extent proved to be impractical and unmanageable for
practice in the municipal courts. In August, 1984 the Supreme Court reviewed
the results of the experiment and again refused to permit plea agreements in the

municipal court.
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The reasons for '"no plea agreements"” in municipal courts might be directly
linked to fear of potential abuses and plea bargaining on drunk driving
summonses. These two areas of concern cannot be taken lightly. However, the
guidelines established by the Task Force would place all plea negotiations under
close scrutiny and preserve the integrity of the disposition of all offenses.
Additionally, extra protection has been adopted for offenses prescribing a
minimum mandatory penalty. These procedures are similar to those followed in
the Superior Court for Graves Act offenses.

As for the fear of potential abuse, it is clear that the administration of the
municipal courts has become much fnore professional in the judicial and
administrative areas, and the municipal court, now a court of record, is required
to maintain a sound recording device and log. With the general improvement in
municipal court quality, along with the specific Task Force recommendations for
continued municipal court improvement; there should- be: no doubt about the
competency and integrity of the courts and their personnel.

The Task Force has established a good foundation to monitor and control the
plea-agreement process effectively. With those guidelines in place, along with the
other Task Foxlce recommendations on municipal court improvement, the plea

agreement can be a workable technique.
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References

"Plea Agreements in Municipal Courts," Committee on Trials, Appendix E.

See Exhibit 2.i Rules 7:4-2(j) Proceedings Before Trial.

Related Positions

The following Positions may be applicable in implementing Position 6.5:

Position 3.11 The Role of the Prosecutor
Position 3.12 Appointment of Counsel
Position 5.3 Advisement of Rights
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Position 6.6

Public Access to Court Records

The courts should provide the press and public access to nonconfidential
records on a timely basis. To accomplish this, Rule 1:38., (involving the
confidentiality of .court records), should be amended to includée a list of all
pubh’cly-accessitﬁe records. This should be augmented by a directive from the
Administrative Office of the Courts setting forth a statewide policy on public
access, including a simple appeal process when access to court records I}as been
denied by the municipal court judge. The Administrative Office of the Courts
should also establish a "public access" training program for municipal court

personnel.
Commentary

Freedom of the press must be preserved if a free society is to acquire and
disseminate information to all areas of society, provided such information does not
endanger basic rights. In the course of the work of the Task Force a number of

important questions were raised on the issue of public access to court records.

178



The press in its traditional role as surrogate for the public has the right to know
and must have access in order to function.

The courts, especially the municipal court and its personnel, have in the
past received little guidance as to what information should be released to the
public and press. The result has been the development of local policies, which in
many cases resulted either in the outright denial of access to clearly public
information, or in the release of information that is clearly confidential. There is
also a concern about the ability of the courts to respond in a timely manner to
legitimate requests for information or access to court records, due to the courts'
limited personnel, limited access to copy equipment, and workload conflicts.

To correct existing abuses and balance the informational needs of the press
and public with the personnel and time constrictions of the court, the Task Force
has recommended a two-tier approach. The proposal would include an expansion
of Rule 1:38 'to include a list of all publicly accessible records and the
establishment of a directive for response time that the court will adhere to when
information is requested. The directive on response time should include: a)
immediate access to readily accessible records (i.e., docket books and court
calendars); b) access within normal business hours for records not ’immediately
accessible (i.e., items in general storage); and c) for those requests that require
extensive research, the requestor should put his request in writing and schedule
an appointment to meet with the court to determine a completion date.

The Local Advisory Committees recognized that the promulgation of these
guidelines would reduce the burden currently borne by court staff when making
decisions in the area of public access. All recommendations were accepted by the

Local Advisory Committees.
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"Public Access to Court Records," Committee On Accountability, Appendix A.

See Exhibit 2.e, Amendment to Rule 1:38, Confidentiality of Court Records.

Related Position

The following Position may be applicable in implementing Position 6.6:

Position 1.1 Vicinage Presiding Judge - Municipal Courts
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Position 6.7

Installment/Partial Payments

In order to maintain the objective that a fine be punishment for violating a
law, the municipal courts must design an effective plan for collecting fines in a

fair but timely fashion.
Commentary

When a defendant pleads or is found guilty of a charge involving parking,
non-parking, quasi-criminal, or ordinance violation, a fine may be imposed. In
many cases the defendant informs the court of his financial inability immediately
to satisfy the _fine ordered by the court. This then places an enormous burden

on the court by reason of the 1971 Supreme Court decision of State v. DeBonis,

58 N.J. 182 (1971). This decision held that "[i]f a defendant is unable to pay a
fine at once, he shall, upon showing of inability, be afforded an opportunity to
pay in reasonable installments consistent with the objective of achieving

punishment the fine is intended to inflict."
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DeBonis further holds that a fine is intended to punish, and imprisonment
upon non-payment of a fine is substituted punishment and not a device for
collection. To implement the mandates of this case, the judge, in open court,
must first establish whether a defendant has the ability to pay the fine. If the
defendant is indigent, the court must allow time for satisfaction of defendant's
financial obligation.” Unfortunately, there are neither written guidelines to aid
the judge nor a way the judge can determine the accuracy of the defendant's
statements. From a practical perspective this means that in almost every case,
the defendant is given time to pay and the court must establish a payment
schedule. It then becomes the responsibility of the often poorly staffed municipal
court clerk's office to ensure that the defendant makes regular payments. The
end result is that there are millions of dollars that are due the municipal courts
by way of assessed but uncollected fines and costs.

The Task Force developed a series of recommendations designed both to
reduce the number of instances in which the judge orders partial payments and to
aid the court in collecting monies owed. These recommendations are:

1. The municipal court judge should be given the authority, at time of
sentence, to suspend fines in cases in which the defendant clearly does
not have the ability to pay.

2. The municipal court judge should be permitted to substitute community
service or "earn it" programs in lieu of the payment of fines and costs.

3. The "earn it" concept would place an unemployed defendant in a job in
a local business and a substantial part of his earnings would be paid to
the court to cover the outstanding fine, costs, or restitution.

4. The judge should be able to order a defendant to surrender his/her
driver's license, in return for which the court would issue a temporary

license, printed in red, clearly stamped with an expiration date that

182



10.

coincides with the date the fine must be satisfied. If the defendant
does not pay his obligation or return to court to request additional
time, the license would expire and the defendant would then be driving
without a license.

The judge should be allowed to suspend the driving privileges of a
defendant who fails to make his payments as Qrdered.

Legislation should be considered that would allow the following in
instances in which funds are due the court:

a. Withholding of New Jersey Income Tax Rebates.

b. Withholding of New J‘ersey Property Tax Rebates.

é. Simplified or automatic wage garnishments via civil judgments.

All municipal courts should be permitted or required to accept credit
card payments in lieu of installment payments.

An accounting of all outstanding payments in each court should be
required ori a monthly report form to be sent to .the Administrative
Office of the Courts in order to keep all informed as to the magnitude
of the problem.

A uniform accounting and enforcement procedure should be implemented
to ensure that each court can follow up on open cases.

Municipal court judges should be trained in techniques to determine who
should receive installment payments and what to do when a defendant

defaults.

The overall reactions of the 15 Local Advisory Committees to the Task Force

recommendations regarding installment payments were favorable. Each committee
agreed with the recommendation for creation of a uniform, statewide system to be
used in all municipal courts. There were, however, certain recommendations that

were greeted with opposition by certain local committees. The proposal requiring
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an additional monthly report was met with strong resistance. The committees
believed this type of auditing was already performed during field visits, thus
making the additional paperwork unnecessary.

There were also mixed comments regarding the "Red Driver's License."
Certain local advisory committees reacted positively to the concept, while others
believed it would be ineffective and would create an additional burden on the
court staff. Finally, all the local committees agreed that the municipal court
judge should have the authority to suspend fines, thus eliminating the futile
attempts by the court to collect fines from defendants who truly do not have the
ability to pay.

After careful consideration, the Task Force concluded that the magnitude of
the problem necessitated that every possible step be taken to ensure that the
defendant meet his obligation to the court. The Task Force, while recognizing
the concerns. of the Local Advisory Committees,' reaffirmed the importance of

implementing the forgoing recommendations.

References

"Installment Payments," Committee on Traffic and Computerization,
Appendix D.

"Partial Payments, Committee on Administration, Appendix B.

Related Positions

The following Positions may be applicable in implementing Position 6.7:

Position 2.7 Municipal Court Forms

Position 7.3.b Existing Computerized Courts
Position 7.3.c Courts Using Computer Bureaus
Position 7.3.d Computerization of the Manual Courts
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Chapter 7
Court Facilities and Operations : ,

Introduction

In this chapter, the Task Force directs its attention to inadequate court
facilities, security, and the need to develop modern computer practices in order
to upgrade the courts' capabilities.

The problem ot.‘ inadequate facilities was recognized as early as 1955 when
Chief Justice Arthur T. Vanderbilt, in an ‘address before the Annual Conference
of Municipal Magistrates and Attorneys, identified exceedingly substandard
conditions in municipal courts, with sessions being conducted in pool halls,
garages, and homes. Thirteen years later, the Governor's Commission on Civil
Disorders found similar conditions, and commented that municipal courts should
occupy "more dignified physical facilities."

In 1984 the Task Force examined physical conditions in municipal courts to
determine whether improvements were still needed.. A. survey revealed that
approximately one in every five municipal courts is still operating in

unsatisfactory physical facilities. The study found that many court sessions are
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conducted in cramped or antiquated quarters, in basements, old theatres,
firehouses, and school gymnasiums. It further determined that most courts are
lacking handicap accessible entrances. Also, the judge's bench is in some cases
surrounded by boxes, pianos, pool tables, and Kkitchens. Many courtrooms that
were once acceptable are now in need of repair and refurbishing. In addition,
many courts are not adhering to fire and safety codes, making the courtroom a
possible fire trap.

Chief Justice Vanderbilt noted that, "In my judgment the municipal court is
the most important court in the s‘cat:e."1 A courtroom is a symbolic extension of
the concept of justice and the overall appearance must support this. Justice
should be properly housed, and should foster and promote an atmosphere of
dignity and respect. The adequacy, quality, and competency of our criminal
justice system includes the courts' accommodations for the public, bench, bar,
litigants, and court personnel.

Further, the Task Force examined the offices of the Municipal Court
Clerk/Administrator and found many cramped, cluttered, unclear work areas, in
addition to the lack of basic necessary furniture and equipment such as
typewriters, adding machines, ahd cash registers. As extensions of the court,
the office of Municipal Court Clerk/Administrator must also be symbolic of the
administration of justice. These offices, therefore, should be located in close
proximity to the courtroom and should reflect the court's decorum.

Compounding the problem of inadequate court facilities is the lack of routine
security provided for judges and their courtrooms. When police officers are
present in court for the purpose of giving testimony, the judge is often left with
no police presence when such testimony is completed. - Lack of security has

resulted in at least one instance of a municipal court judge escorting a prisoner

to a lock-up cell. Lack of security may have played a role in the death of one
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municipal court judge who was shot by a defendant who stood outside the building
and fired through a window in front of which the judge sat during court.
Security must be a primary concern and not a by-product of an officer's court
presence on other matters.

Furthermore, an upgrading of the municipal court system must include a
modernization of court operations. On the average, courts process up to 80
different forms daily. Complex reporting requirements include interaction with
the State Police, Division of Motor Vehicles, Administrative Office of the Courts,
and local government agencies. One out of every four~ parking tickets is never
adjudicated because of difficulty in processing. The use of out-dated and limited
equipment (such as 30-year old typewriters), and the absence of cash registers
or adding machines, neqessitates a strictly manual operation. Computerization
would permit vast streamlining between the courts and administrative agencies,
resulting in expedij:ious adjudication of parking tickets.

The recommendations presented in this chapter are intended to improve the
physical conditions of the municipal courts and to provide for the equipment

which is necessary for them to function effectively.

Reference

1 Arthur T. Vanderbilt, "The Municipal Court--The Most Important Court In
New Jersey: Its Remarkable Progress And Its Unsolved Problems," 10
Rut. L. Rev. 647 (1956). ‘
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Position 7.1

Minimum Standards for Municipal

Court Facilities o

Adequate physical facilities should be provided for court processing of
criminal and traffic cases. These facilities include the physical structure itself,
such internal components as the courtroom and its adjuncts, and facilities and

conveniences for witnesses, jurors, and attorneys.
Commentary

As noted in the foregoing introduction, the courtroom is a symbolic extension
of the concept of justice, and the overall appearance must support this. Court
facilities should be designed to facilitate the adjudication of cases and the
functioning of the participants in the process. This includes facilities that aid,
not hinder, the conduct of trials as well as the work preformed by court support
staff.

The goal of the Task Force in this area is to . foster and promote an
atmosphere of dignity and respect for the municipal courts. Thus, justice should

be properly housed. Unfortunately, however, research performed by the Task
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Force revealed that approximately one out of five municipal courts is currently
operating in physical facilities that can be defined as unsatisfactory.

The Task Force recommends that the following minimum standards be
provided for in every court:

1. Location in a public building, preferably a municipal building or

complex.

2. A judge's platform and bench.

3. A court clerk's work station and witness stand.

4. Two separate counsel tables with chairs in front of the judge's bench.

5. Adequate seating for all participants,as well as spectators.

6. Sound recording system in accordance with Administrative Office of the
| Courts guidelines.

7. Adequate lighting, heating, and air-conditioning of the courtroom, as

well as proper maintenance of same.

The issue of adequate facilities for the municipal courts is an important one.
Each of the fifteen Local Advisory Committees concurred with that position.
Those Committees did, however, voice concern about the capital outlay for the
improvements. The Task Force has recommended several options, including
adoption of the budgetary impasse pro;:edures, for the gradual upgrading of court
facilities.

The Task Force urges that any proposed renovation, redesign, or capital
development of court facilities be reviewed, evaluated, and approved by the
Assignment Judge and the Administrative Office of the Courts. To aid in this
procedure and to insure the proper construction of future court facilities, the
Administrative Office of the Courts should train a staff member or retain an

architect to review all plans for renovation of new construction. The
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recommendation of the Administrative Office of the Courts shall be binding on the

municipalities.

Reference

"Minimum Standards for Municipal Court Facilities,” Committee on Budgets,
Personnel and Space, Appendix C.

Related Position

The following Position may be applicable in implementing Position 7.1:

Position 7.2 Court Security
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Position 7.2

Court Security

Each municipal judge should review the security of his court facility, and
with the assistance of the local Police Chief or County Sheriff prepare a report to
the Presiding Judge. Steps should be taken immediately to rectify or upgrade

the security of each court in order to protect the judge and the court personnel.
COMMENTARY

The safety of judicial partiéipants must be assured in order for them to
carry out their roles in the administration of justice. Unlike the situation in the
Superior Court, this issue of security in the municipal court has never been
studied and thus many questions are left unanswered. In practice, each
municipal court depends on the assistance of the local police department to
perform the necessary security functions. This assistance, however, is often not
a compulsory duty of the police department, but rather a courtesy extended by it

to the court.
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The security éituation in the municipal court differs from that in Superior
Court. The latter enjoys a professionally-staffed force charged with the
responsibility of providing in-court and in-chambers security. Thus, the
Superior Court is able to study and plan for the security of its courts,
personnel, and litigants, while the municipal courts cannot.

In most situations, the appropriate way to allocate courtroom security
personnel and equipment is by the principle of risk bmanagement. By using this
technique, the levels of anticipated risk are appraised and resources are allocated
to meet the need. Currently, the municipal‘courts hav::-: no professional staff to
perform these functions.

The Task Force is aware that cases heard in the Superior Court are of a
much more serious nature. Municipal Court matters, however, do have the
potential for «creating security pAroblems and should not be slighted. It is
therefore recommended that a security plan be developed for each municipal
court, using the following guidelines: |

1. When the court is in session, at least one person should be charged

with the responsibility of maintaining security.

2. Routine security devices should be wused in all courts, e.g.,

magnometers, emergency lighting, etc.

3. Contingency plans capable of responding to hostage situations, bomb

threats, and other emergency situations should be established.

The topic of security in our municipal courts should not be taken lightly. As
noted, a plan should be devised either by the County Sheriff's Department or
local police department that provides for the comprehensive security of the
municipal courts. There is currently a Judiciary/Sheriffs Liaison Committee to

the Supreme Court that recently published a manual dealing with security in the
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Superior Courts. The recommendations contained therein could be shaped to fit

the Municipal Courts as well.

Reference

"Court Security," Committee on Budgets, Personnel and Space, Appendix C.

Related Position

The following Position may be applicable in implementing Position 7.2:

Position 7.1 Minimum Standards for Municipal Court Facilities
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Position 7.3

Overview to Computerization -

One of the most important issues facing the Task Force was the need to
develop a Master Plan for the automation of traffic-ticket processing in New
Jersey's 530 Muni_cipal Courts.

Most traffic cases (approximately two-thirds) are currently processed by
some form of automation, whether through service contractors or through
municipally-operated systems. Yet, courts continue to experience backlogs in
processing, and millions of dollars in revenues remain uncollected. In addition,
automation in the courts has developed without overview planning. That is, each
municipality has responded to its own automation needs with no requirement that
the informational needs of outside agencies (DMV, AOC, and/or other central
agencies) be considered. A

Collectively, the municipal courts comprise a massive network, with 530
courts processing between 4-5 million tickets per year, yielding almost 100 million
dollars in collected revenues. The traffic matters processed in the courts provide
the data base on which driving records are maintained and updated and traffic
and highway safety is monitored. It is important to note that as a group, the

courts are unique in that they are both a branch of local government and a part
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of the state court system. Operational decisions such as funding and staffing are
made at the local level, consistent with municipal resources and priorities, while
other decisions that affect court operations are made at the state Iével, either by
Court Rule or AOC Directive, consistent with the need for uniformity in the
administration of justice.

In addition, the municipal courts are unique in that they range in size from
large, busy courts, operating in urban settings handling hundreds of thousands
of traffic tickets per year, to small coufts, handling only a few tickets per
month. Consequently, the impact of any particular court upon the statewide
system will wvary with its wvolume. Also, the internal pfocessing needs of the
courts will differ dependent upon volume, as will the type of matter processed
(i.e., parking or moving violation). |

Therefore, any development of a Master Plan for computerization of the
Municibal Courts must accommodate the following:

1. the current and future needs of the courts as they relate to internal

processing, giving consideration to differences in terms of volume and

type of matter handled;

2. the reliance upon the courts by other agencies for accurate information;
and,
3. the need for management of the courts, using the data they provide.

Therefore, any new system must be balanced. That is, it must meet local
concerns as well as the needs of agencies to collect accurate data, thereby

benefiting the entire court system.

CURRENT STATUS

In order to assist the Task Force in determining the current status of traffic

.

ticket processing, a questionnaire was distributed to the 530 municipal courts.
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Three-hundred and ninety-three (393) courts responded, and the results were
computer analyzed by the use of staff and equipment provided by the "SAC"
unit of the State Police. Afterward, the remaining courts that did not respond
were polled by telephone by members of the Task Force to determine answers to
specific questions, and in some cases to assist with completion of the entire
questionnaire. Consequently, relatively complete information was gathered.

The .results of the questionnaire were revealing. It was discovered that
there are 112 municipal courts that already are comp‘uterized to some degree.
Eighteen operate "in-house" computer systems, using either on-line or batch mode
processing, and ninety-four courts have "access" to computer capability through

service contractors (primarily Computil). Although these courts represent only a

small percentage of municipal courts, they handle 67% of the statewide volume of

traffic matters. Fifteen percent were processed by in-house system users and

52% were by Computil customers. Stated another way, approximately one-third of
the municipal courts process two-thirds of the state's parking and moving
matters.

As to the hature of the work handled by the courts as a whole (parking vs.
moving), the following patterns appear:

1. Generally, of the almost 17-million traffic tickets issued in a four-year
period ending in 1983, two-thirds were for parking matters and
one-third related to non-parking.

2. The wvast majority of all parking tickets issued in the state,
approximately 73%, are processed through a small percentage of courts.
3. Conversely, the majority of municipal courts in the state process more
moving matters than parking.
However, those courts processing significant volumes of moving matters
(over 4,000 per year) are relatively few in number (81 courts, or 15%).

196



In view of the foregoing, the Task Force has made a series of
recommendations that call for a central computer system operated by the
Administrative Office of the Courts, and has made additional recommendations to
ensure that each municipal court has access thereto.

The proposals of the Task Force concerning computerization received broad
support from the local Advisory Committees. All of the LAC's recognized the
need for and endorsed the concept of computerization in the municipal courts.
There was also unanimous approval for the recommendation that the state provide
funding for this purpose. The oniy area in which disagreement was noted
concerned the proposed role of the AOC in traffic case processing. Two LAC'S
disagreed with the recommendation that the AOC should become involved in this
process, by acting as a "clearinghouse" for data being transmitted from the
municipal courts to the Division of Motor Vehicles. It was suggested that such
involvement would merely result in the imposition of an extra bureaucratic layer

between the courts and the Divisidn of Motor Vehicles.
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Position 7.3.a
Computefization and the Administrative

Office of the Courts

The Administrative Office of the Courts should develop a centralized
computer system to serve the municipal courts and to ensure a smooth exchange

of information occurs between the municipal courts and the Division of Motor

Vehicles.
Commentary

It is - evident that traffic case processing and enforcem;ent in New Jersey
suffer for many reasons, some of which are attributable to matters within the
control of a particular agency. Currently, there is no centralization of
information within the court system and no viable electronic mechanism for the
exchange of information between the municipal courts and either the
Administrative Office of the Courts or the Division of Motor Vehicles. This can
lead to confusion and duplication of effort when 530 municipal courts attempt to
p‘rovide information to or request information from thre Administrative Office of the

Courts and/or the Division of Motor Vehicles. In order to correct this, the Task
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Force recommends that the Administrative Office of the Courts play a stronger
role in the area of computerization.

One of the first steps the Administrative Office of the Courts should take is
to develop guidelines for the standardization of communication including data
codes and record formats. Such standardization is necessary to facilitate the
exchange of information between the municipal courts and the Administrative
Office of the Courts. The Administrative Office of the Courts in its new role in
case L.Jrocessing becomes much more responsive to the courts. It will act as the
buffer or clearinghouse between the individual courts z;nd the Division of Motor
Vehicles. Division of Motor Vehicles will only have to interact with one agency
of similar stature, rather than 530 separate courts. It is anticipated that this
will alleviate many problems experienced by both the courts and the Division of
Motor Vehicles. Under the proposed schema, the courts will no longer interdct
directly with Division of Motor Vehicles, but rather will be responsible directly
to the judiciary. The following advantages are apparent:

1. There will be a uniform processing system within the court structure. -

2. The judiciary will have control over and access to its own information

for oversight management, administration, forecasting, and planning.

3. Interagency policy decisions between DMV and the courts can be

handled at the proper level.

4. Procedural changes that affect traffic-case processing involving both

agencies can be more easily implemented.

5. Centralized data can be used to consolidate driver or registration

information statewide.

6. The quality of justice will be enhanced. The current system often

permits those who ignore tickets to escape punishment, which results in

the uneven application of justice.
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Without development of the foregoing, it is unlikely that our municipal court
system will be able to meet the increased demands placed on it by burdening
caseloads and requests for reports and information.

Reference

"Municipal Court Computerization", Committee on Traffic and
Computerization, Appendix D.

Related Positions

The following Positions may be applicable in implementing Position 7.3.a:

Position 7.3 Overview on Computerization of the Municipal Court
Position 7.3.b Existing Computerized Courts

Position 7.3.c Courts Using Computer Bureaus

Position 7.3.d Computerization of the Manual Court
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Position 7.3.b

Existing Computerized Courts

Municipal courts currently using in-house computers should be able to obtain
and share their data with the central computer system at’the Administrative Office
of the Courts. Sharing of information will continue until such time as the
Administrative Office of the Courts is equipped to accept those courts into the

statewide system.

Commentary

There are currently eighteen (18) Municipal Courts operating "in-house"
computers for traffic-case processing using either on-line or batch mode
processing. These courts are high-volume processors that have already made an
investment in personnel and equipment. This investment is likely to translate
into a reluctance to abandon the technology currently used by those courts.

Aside from the courts' anticipated reluctance to change their methods of
traffic-case processing, there are independent and compelling:  reasons for

maintaining the status quo in those courts, at least until such time as the
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Administrative Office of the Courts is in the position to provide an alternative
processing method.
From the courts' point of view, there is a real need to perform local

processing, such as:

1. the generation of management reports and data analysis peculiar to their
municipalities;

2. the provision of financial reports as required by the municipalities; and

3. the efficient exchange of large volumes of information with local police
departments. )

,

From the systems point of wview, this small group of courts processéé a
significant percentage of the statewide volume. These courts must be included in
the statewide system in order to insure that information is transferred from the
local courts to the Administrative Office of thte Courts for and to the DMV in a
timely fashion. It is anticipated that the municipal courts will want to become a
part of the state system, as being a part provides them with the ability to
transmit data to and receive data from the Division of Motor Vehicles. In
addition, becoming a part of the state system will alleviate the necessity of
sending hand-completed reporfs to the AOC.

The Task Force has attempted to balance the informational needs of the
Administrative Office of the Courts with the fact that some courts have already
made significant investments in computer technology. It has concluded that steps
should be taken to enable the Administrative Office of the Courts to collect from
these courts certain data for inclusion in the statewide system, so long as the
courts continue to use their existing equipment. It is anticipated that ultimately

the aforementioned courts will be totally integrated into the statewide system.
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Reference

"Municipal Court Computerization," Committee on Traffic and
Computerization, Appendix D.
Related Positions

The following Positions may be applicable in implementing Position 7.3.b:
Position 7.3.a Computerization and the Administrative Office of the Courts

Position 7.3.¢ Courts Using Computer Bureaus .
Position 7.3.d Computerization of the Manual Court -
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Position 7.3.c

Courts Using Computer Bureaus

In those courts serviced by service contractors, access will be required to
the Administrative Office of the Courts' mainframe files for data entry and for
inquiry purposes. This access will be .accomph'shed through direct electronic
access or by tape/disk information exchange. Service contractors will fund their
own access to the Administrative Office of the Courts' mainframe, including the

expense of any modification to their existing programs.

Commentary t

There are currently 94 municipal courts that rely on service bureaus for the
processing of their workload. Accordingly, there is a need to ensure that the
information handled by these bureaus is incorporated into the Administrative
Office of the Courts' central system.

Direct electronic access to the Administrative Office of the Courts' mainframe
computer is quicker and more efficient than any other method of exchanging

information. It also appears to be more cost efficient and will allow direct access
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to court data and indirect access to the data base at the Division of Motor
Vehicles.

Individual courts would have alternatives as to how they will interact with
contractors and within the system:

1. Certain courts will see no need for any computers, terminals, or other
forms of automation. They will be content to rely on the contractors to
perform all necessary data-entry and other functions, and will be
satisfied to "batch" their tickets for data-entry and to communicate with
the contractor in a manual mode, as well as perform all remaining court
tasks manually.

2. Other courts will be satisfied with using the service contractor to
perform the initial data-entry functions only and will require electronic
access to the data for inquiry or editing. This could be accomplished
by linking the court via terminal to the Administrative Office of the
Courts' mainframe.

Of course, some courts will see a need for on-line access to their data fo'r‘
inquiry and editing, and will be amenable to assuming the initial data-entry
functions. This would eliminate the necessity of using the service contractor.

Service contractors would fund their own access to the Administrative Off;ce
of the Courts' mainframe, including translator programs, if necessary. They are
already communicating in a tape/disk mode (with Division of Motor Vehicles) and
it appears that any electronic linking would be cost-efficient and advantageous to
them. Courts that select the first alternative, providing for no electronic access,
have no additional costs. Courts that require linking to the Administrative Office
of the Courts' mainframe for inquiry and editing should be provided with the

minimum standard availahle to all courts at state expense.

205



Reference

"Municipal Court Computerization”, Committee on Traffic and Computerization,
Appendix D.

Related Positions

The following Positions may be applicable in implementing Position 7.3.c:
Position 7.3.a Computerization and the Administrative Office of the Courts

Position 7.3.b Existing Computerized Courts
Position 7.3.d Computerization of the Manual Court
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Position 7.3.d

Computerization of the Manual Courts

All manual municipal courts should be required to havé a computer terminal
so that they may electronically communicate with the central computer system of
the Administrative Office of the Courts. When necessary and where appropriate,
computer capability can be expanded and upgraded. At a minimum, the cost of
the initial terminal should be borne by the State. However, any additional

expense required to upgrade its system would be borne by the municipality.

Commentary

The vast majority of municipal courts (418 of the 530 courts) do not use a
computer for the routine processing of their work. The reason for this is that in
most cases the volume of work is not significant enough to justify the use of
computers. Collectively, however, these courts process 36% of all tickets in the
state and therefore, as a group, they have a significant -impact upon the system.
For example, these courts tend to handle more moving than parking matters,

which In turn requires that they provide a considerable amount of information to
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the Division of Motor Vehicles, which in turn is particularly dependent upon
accurate and timely information in order to ensure that the appropriate action is
taken against the defendant's driving privileges. This, coupled with the need to
ensure that the central data base is accurate and complete (as recommended in
Position 7.3a), makes it essential to include these courts in the system.
Concerning the financing of the system, the Task Force recognizes that in
many of the smaller courts the cost of a terminal and communication lines will be
prohibitive. The Task Force therefore recommends that, where appropriate, the
State should bear the cost of providing a terminal. As the court's size and
concomitant usage grow, it will then be in the best interest of the court and the
municipality to use the services offered by the Administrative Office of the Courts
fully. When this point is reached, the added expense of bringing these courts

onto the statewide system will be borne by the municipality.

Reference

"Municipal Court Computerization”, Committee on Traffic and Computerization,
Appendix D.

Related Positions

The following Positions may be applicable in implementing Position 7.3.d:

Position 7.3.a Computerization and The Administrative Office of the
Courts

Position 7.3.b Existing Computerized Courts

Position 7.3.c Courts Using Computer Bureaus
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CHAPTER 8

Implementation and Funding

The Supreme Court Task Force on the Improvement of Municipal Courts has
proposed significant changes for the municipal court system of this state. The
total implementation process is formidable and will require a substantial degree of
dedication, planning, and effort.

The first step .in the process of implementihg the proposed recommendations
requires the drafting of the Final Report of the Task Force. The drafting of this
document will be completed during the summer of 1985, allowing for the
amendment, revision or augmentation of the Report in light of the comments and
feedback gathered during the Judicial Conference. The revised report will be
formally submitted to the Supreme Court for its consideration. The Supreme
Court will then review the report and determine which programs and proposals
should be adopted. Those recommendations requiring amendments to Court Rules
can be addressed directly by the Supreme Court. Other recommendations will be
able to be implemented through administrative directives and memoranda as
developed by the Administrative Office of the Courts.

Finally, some proposals will presumably require the action of the legislature.

[t is anticipated that the Administrative Office of the Courts will endeavor to
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provide whatever information and assistance may be necessary to ensure that the
appropriate legislation is drafted and receives consideration.

The actual plan of implementation has been divided into three distinct areas:
(1) administration, (2) personnel, and (3) funding. It is anticipated that the
expanded Municipal Court Services Unit, as recommended in Position 1.5, will be
responsible for administering the implementation of the Task Force
recommendations. In addition to acting as the focal point for all policy decisions,
the unit will assume responsibility for a wide range of activities. It will conduct
extensive training programs for all levels of court personnel to prepare them for
changes in court operations. It will also prepare the directives and develop the
methodologies necessary to effectuate the recommendations, and will monitor,
study, and make any needed modifications to the new programs on a continuing
basis. Assisting this Unit in its endeavors will be trial court administrators,
case managers, municipal court judges and court clerk/administrators. Finally,
the Executive Committee of the Task Force will continue to function in an advisory
capacity, guiding the Municipal Court Services Unit throughout the implementation
process.

In view of the foregoing, the Task Force believes that one of the first
recommendations that should be implemented is the proposal involving the expansion
of the Municipal Court Services Unit. As set forth in Position 1.5, this
expansion would ensure that Municipal Court Services has sufficient personnel to
undertake and carry out the additional responsibilities created during the
implementation phase of the Task Force project. )

As indicated throughout this report, certain titles will need to be created or
expanded if the recommendations of the Task Force are adopted. The positions of
Presiding Judge of the Municipal Court, Case Manager for Municipal Courts, and

Municipal Court Prosecutor are of paramount importance and are necessary to
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accomplish the goals established by the Task Force. Accordingly, the selection
process for these titles should begin immediately. As recommended in Position
1.6, the Assignment Judge of each vicinage should prepare a list of candidates to
be presented to the Chief Justice so that the Presiding Judges can be appointed.
Each Trial Couft Administrator should take the necessary steps for the selection
of a Case Manager for Municipal Courts. While some vicinages already have
Municipal Court Liaisons that will be able to fill this position, others will have to
recruit a Case Manager as these duties are currently being performed by
Assistant Trial Court Administrators. Finally, the duties of the Municipal Court
Prosecutor will be significantly expanded, and each appointing authority will needA
to be notified so that contracts can be modified accordingly.

In addition to these three specific titles, the Task Force has recommended
seyeral programs that will necessitate the hiring of additional personnel. It is
expected that the expanded Municipal Court Services Unit will be able to assist
each agency or department affected as the implementation plan progresses.

The final and most crucial area of this implementation process is funding.
Without proper financing much of the work of improving the municipal courts will
not be accomplished. The Task Force has identified each program that will
require funding and has categorized it pursuant to the funding source (i.e.,
state, county and municipal government).

[t has recommended that the State assume responsibility for funding the
expanded Municipal Court Services Unit (at an annual projected cost of $400,000),
the position of Presiding Judge-Municipal Courts ($598,500 per annum), and for
the computerization of the municipal courts (costs to be based on the needs of the
individual court). The Task Force has further proposed that the county
government should provide funds for the position of Case Manager-Municipal
Courts ($562,500 per annum statewide), as well as for the development of a Pretrial

»
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Intervention program at the municipal level ($1,837,500 per annum statewide). It
is expected that each municipality will continue to pay the salary of its
Municipal Prosecutor and will also make funding available to improve court
security if d_eficiencies are noted by the Presiding Judge. As can be seen, the
cost for funding the work and recommendations of the Task Force is relatively
low. The Task Force has attempted to keep costs at a minimum, so that these
programs can be implemented without causing a financial hardship on any one

level of government.

In order for this process to begin, the expanded Municipal Court Services
Unit must promulgate a schedule which will ensure that these prog"rams are
implemented on a uniform basis. As already noted, each level of government is
responsible for funding specific programs. This will require each governmental

unit to include the new programs in its budget. Unfortunately, the state

operates under a different budget year from that of the counties, thereby complicatin

the funding/implementatibn process. To resolve this problem, the Task Force
recommends that the programs on the county and municipal levels be implemented
during the next budget cycle. This would allow for the establishment of these
programs by no later than July, 1986.

With respect to the programs that are to be funded by the State, the Task
Force recommends a different approach. The Municipal Courts Services Unit
should be funded with the available capital already earmarked for the
Administrative Office of the Courts so that it can begin operating immediately.
The reason for this, as previously mentioned, is that this unit will be the
foundation of the new municipal court system. Additionally, the Administrative
Office of the Courts should begin funding as many Presiding Municipal Court
Judges as possible during the current fiscal year. The remaining positions

should be included in the 1987 budget cycle. Finally, any costs regarding
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municipal court computerization should be allocated in the 1987 budget. If the
foregoing funding methodology is adopted, it will allow all of the programs and
recommendations made by the Task Force to be fully financed and operational by
July, 1987. Further, improvements will be accomplished on a timely basis, yet at
the same time each level of government will be able to anticipate and prepare for
the necessary expenditures.

The Task Force has devoted over 20 months to the study of the municipal
court system. The recommendations set forth in this report as well as the plans
for implementation are significant and far reaching, but at the same time are
manageable and capable of implementation. It is anticipated that the work of the
Task Force will result in a thoroughly reformed municipal unit system, fully

integrated into the judiciary of this state.
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Monmouth County Municipal Prosecutors
Association, Inc.

Ofticers: Trustees:

:;ns;:.:,‘ Carey, Esq. ’ ﬁ;:ﬁi::%z::g Prosecutor

e James A. Carey. Esqg.

;:J?Sazsgl;g&)NAJ‘ oarse John T. Mullaney. Jr. Esa.
June 4, 1985 Earth FﬂA\aron Esq

Vice President Duane O Davison. Esq

John T. Mullaney. Jr., Esa. Allen Falk, Esq.

Mart:in McGreevy, £sq.

Secretary -
Barth F Aaron, Esq.

Treasurer
Duane O Davison, Esq.

Administrative 0ffices of the Caurt
CN 037

Justice Hughes Complex

Trenton, N.J. 08625

Attn: John Podeszwa, Project Director
Re: Position Paper
Dear Mr. Podeszwa:

This will confirm our conversation of June 3,
1985 wherein you indicated you are going to include
the Monmouth County Municipal Prosecutors Association
Position Paper as a minority opinion of the Task Force
Study. .

I am also enclosing for your benefit a letter of
May 23, 1985 from the Passaic County Municipal Prosecutors
Association adopting our position paper. Please include
this too as a minority opinion.

Per our conversation and so there is no misunder-
standing by minority opinion it is meant that the Task
Force disagrees with this opinion and not of this body
or other collective bodies.

Qur Association is most vehemently against the
requirements that Municipal Prosecutor's handle citizens'
complaints.

Thank you for your cooperation

Very truly yours,
AP
JAMES A. CAREY, Président

Monmouth County Municipal

JAC: kd o _ Prosecutors Association
Enc Association Mailing Address: P.O. Box 325, Long Branch, NJ 07740
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John T. Multaney. Jr.. Esq.

Monmouth County Municipal Prosecutors
Association, Inc.

Otfiesrs: Trustees:
Jonn A Xaye, Esq.
County P
James A. Carey, Esa.
PO Box 177
snasquan, Jamas A. Carey. Esq.
;1 sasﬁ'u. e Jonn T Muilaney, Jr. Esq. .
| 8ann £ Aacon. Esa.
Viee President . Ouane O Oawtson. Esa.
Aprﬂ 3. 1985 Alien Faik, €3q.

Martin McGreevy, Esq

Secrewary
Bartn £ Aaron. Esq

Treasurer
Cuane O Dawson. €39

Robert D. Lipscher, Director
Administrative Offices of the Courts -
N 037
Trenton, NJ 08625
Re: Position Paper
Dear Tirectnr Lipscher:

Recently thé Monmouth County Municipal Prosecutors Associations's Board of Trustees
‘met to review the Supreme Court Task Force Study concerning the role of the municipal
prosecutor. Concerning the five proposals on page 29 of the Task Force Committee Report
please be advised that the Municipal Prosecutors Association takes the following position:
PROPQOSAL 1-MUNICIPAL PROSECUTORS REQUIRED IN EACH COURT:

MCMPA concurs with this proposal.

PROPOSAL 2-MUNICIPAL PROSECUTOR SHOULD APPEAR IN ALL CASES:-

MCMPA concurs but wébld disagree in part with this recommendation.
PROPOSAL 3- PROSECUTION OF CIVILIAN COMPLAINTS:

MCMPA strongly opposes this proposal
PROPOSAL 4-INVOLVEMENT OF MUNICIPAL PROSECUTORS IN CROSS CIVILIAN COMPLAINTS:

The MCMPA strongly opposes this,

PROPOSAL S5-DISCOVERY IN MUNICIPAL COURT:
The MCMPA concurs with this proposal in reference to disorderly persons complaints,

drunk driving and other traffic offenses which may result in incarceration or wherein
there is a mandatory penalty for incarceration and wherein there is a mandatory loss of

Assuciation Maiii oG Address PO Box 329 L2 Branch Ny Q774C
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driving privileges. [t opposes discovery in routine motor vehicle cases and borough
ordinances.

Attached hereto is a statement for the bases of our position concerning each of
the five proposals.

Respectfully submitted,

f}ﬁg,zﬁyﬂf L e
JAMES A. CAREY, President
Monmouth County Municipal
Prosecutors Association
JAC:kl1d
Enc.



Monmouth County Municipal Prosecutors
Association, Inc.

Trustees:

JonnA Kaye, Esq.
Provident County P
Pyt POSITION PAPER amea A, Carey
P.O. Box 177
Manasquan, N.J. 08738 S T Ve e 88
201428870 : Barth £ w.

F. Aaron, £sq.
View Proaidunt Aien o
. Mullaney, Jr., ,

John T. Muilaney, Jr., Esa. Martin McGreevy, Esq.
Seueretery
Berth F. Aaron, Esq.

Tressurer
Duane O. Davison, Esq.

PROPOSAL 1: MUNICIPAL PROSECUTORS REQUIRED IN EACH COURT

The MCMPA basically concurs with the text of this proposalf It should not appear to
the public that the Judge is presenting the state's case, i.e. is the Prosecutor as well
as the Judge

In addition to the proposed recommendations it should be pointed out that with increased
penalties for motor vehicle offenses, especially drunk driving, and the large variety of
disorderly persons offenses that has a jurisdictional bases in Municipal Court, preparation
of the cases is necessary. Defendants are-vigorously fighting drunk driving prosecution
and the defense bar is in most parts knowledgable, competent and prepared. Further, even a
simple speeding ticket with a K55 under State v. Wojtkowiak, 174 N.J. Super 460 (App.Div.1980)
adopting and incorporat1ng into its Opinion the trial court opinion 170 N.J. Super 55,

(L. Div.1979) requires when the unit is used in a moving mode that the state produce four
calibration documents plus additional proofs. The Court would be in a conflict to prepare
the police officer and the case and then present it.

Accordingly we concur with Proposal 1.

PROPOSAL 2: PROSECUTORS APPEARING IN ALL CASES WHETHER THE DEFENDANT IS REPRESENTED B8Y
AN ATTORNEY OR NOT AND AT ALL GUILTY PLEAS.

We concur that the prosecutor should be present for every case that is tried. For the
reasons set forth in Proposal 1 the Judge should not appear to be an adversary to the
defendant. This would hold true whether the defendant {is or is not represented by an
attorney. We agree in part that the Prosecutor should be available when guilty pleas are
entered. However, we do not feel this shoulid be in every case. It is the role of the Court
to sentence and quite often the Court will ask the prosecutor if he takes a position on said
sentencing. In disorderly persons complaints and serious motor vehicle violations such as
drunk driving we believe the prosecutor should be available when pleas are being entered.
However, in routine motor vehicle cases involving small fines and points it is not necessary
for the prosecutor to be available and quite often the prosecutor uses that time when the
Judge is doing a routine sentencing after the calendar call to do a multiple number of
matters so that when the routine sentencing is complete the State is ready to proceed with
the contested cases.

Association Mailing Address: P.O. Box 325, Long Branch, NJ 07740
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PROPOSAL 3: PROSECUTION OF CIVILIAN COMPLAINTS

The Task Force Study indicates that since civilian complaints may be frivilous it would be
helpful if the municipal prosecutor “"after a screening process" wherein frivilous complaints
could be dismissed would somehow aid the Court.

It is pointed out that the first thing that would occur if every citizen knew that when
he went into municipal court that the municipal prosecutor had to prosecute his case that
you would increase the number of civilian complaints by 100%. What is now a minor problem
woyld become a major problem and develop into a major backlog for the municipal courts.

Further, the "screening process” would create the same problem for the municipal prosecutor
that a Judge has when he does not have a prosecutor and the citizen feels he is being
personally prosecuted and tried by the Judge. It would appear that any time a prosecutor
deems a complaint frivilous that he would subject himself ot a disgruntled citizen complaining
to the local Mayor and Council, the County Bar Ethics Committee and the County Prosecutor's
office. This would be especially true wherein the defendant may reside in the same community
with the alleged victim.

Remember it is the aura of conflict we are trying to avoia and not conflict and this
screening process would clearly create an aura of conflict.

In the converse, the defendant who comes to court with or without an attorney would also
feel that he is being manhandled by the municipal prosecutor when the municipal prosecutor
presents the case for trial. The attorney for the defendant would constantly urge the
prosecutor to dismiss the complaint based on the fact that it was frivilous.

The defendant who is without an attorney and is not able to afford one but not facing a
jail sentence and accordingly is not eneitled to have an attorney appointed, pro bong,
(See Rodriquez v. Rosenblatt, 58 N.J. 281 (1971)) would and could feel that the municipal
prosecutor is presenting the case for a multitude of reasons which have nothing to do with
the case. The prosecutor could count on defendants convicted in this fashion also contacting
the County Ethics Committee. Finally, think about the defendant who is not represented by
counsel and now has to go to trial against an experienced municipal prosecutor. He may have
a multitude of legitimate defenses. The.easiest example is a written statement from a
witness. Of course he, the defendant, is totally unaware of the Hearsay Rule. The prosecutor
objects and the court sustains the objection and the defendant is convicted even though
it very might well have been that his version were true and if he had known he had to bring
his witness to court he would have been found not gquilty. Examples of this nature could go
on indefinitely but it is hoped that the point is perceived with just this one example.

Again it must be completely understood that this Proposal would increase the calendar and
backlog the municipal courts substantially. For the reasons stated the MCMPA strongly
opposes this Proposal.

PROPOSAL 4: PROSECUTION OF CROSS CIVIL COMPLAINTS

We incorporate into this statement the entire statement set forth concerning Proposal 3,
Prosecution of Civilian Complaints,

This particular proposal is most disturbing.
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The proposal suggests the municipal prosecutor examine the cross complaints and make a
determination as to which is founded and which is unfounded and then proceed to dismiss the
unfounded complaint and prosecute the remaining case. In those areas where the prosecutor
deems that both complaints have merit he is to serve as counsel to the court, presenting
both sides.

It is again reiterated that adoption of such a Proposal would increase civilian complaints
significantly, Human nature being as it is, individuals believing that they are usually
right, would feel that they have an absolute right to go into municipal court on every matter
and the prosecutor would either prosecute "the bad guy” or present both sides as counsel to
the court.

In those cases where the prosecutor decided to dismiss complaint A and prosecute complaint
B, the prosecutor again could anticipate the individual who had the complaint dismissed against
him going to the County Prosecutor and Ethics Committee. The cry of "foul", "politics",
"nepitism", “favoritism“, etc. would be continuous. Each individual who was prosecuted would
be certain that the prosecutor knew the other complaining witness.

Further, in order for the prosecutor to make a determination he would have to discuss the
case with both sides. This Proposal clearly violates Rules 23 and 26 of our Rules of
Evidence. Rule 23 is the right of the accused not to be a witness against himself, specifically
the Fifth Amendment of the Constitution of the United States. Rule 26 is the Lawyer-(lient
Privilege. Once the prosecutor discusses the incident with both sides the information would
be privileged. For the prosecutor to then present the case based on this information, whether
received directly from -he defendant or indirectly, would violate both of these Rules of
Evidence and further violate Constitutional safeguards. [t simply can not be tolorated.

Further, the same tria} problems would be presented when the prosecutor would serve as
counsel to the court presenting both sides and midway through the trial "good guy A" as
opposed to “good guy B", there being no bad guy, pulls out a letter written from the
independent witness to establish the fact that "good guy B" punched "good guy A" in the nose.
At this point in time the prosecutor, at the behest of his "good guy A" could move to
introduce the letter and at the same time object in-that it violates Rule 63 of the Rules of
Evidence. [f the court sustained the objection, which of course it would have to do, an
innocent person could be convicted of something he did not do. If the court adjourned the
matter to allow the prosecutor to subpoena the witness in or have the victim produce the
witness the court then at the same time raise for the other defendant the double jeopardy
argument. c.f. State v. 0'Keefe, 134 N.J. Super 430 (L.0iv.1975).

We hope that the point is understood. We could go on continuously with examples of this
nature.

Further, Rule 2:3-2, Notice in Liey of Complaint already allows the court in minor
neighborhood or domestic disputes to issue a Notice to the person to appear before the
court and if the court so determines, in camera, under “other appropriate action" endeavor
to resolve the domestic dispute. This may be further expanded by new proposals which would
allow a Community Ofspute Resolution Committee. See the guidelines set forth in judge's work
bench book, Section E-10. It is this type of offense which could come within the
jurisdiction of a Community Dispute Resolution Committee or by the present Rule 7:3-2,
Neighborhood Disputes.

Those that would espouse mediation in municipal courts certainly do so with a genuine
desire to improve the system. However, we, as a collective body, just do not believe it is
realistic. The present Notice I[n Lieu of Complaint and Community Dispute Resolution Committee
should continue and this Proposal should not be adopted.
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This does not mean that the civilian complaintant should be left to fate. In the
past, and presently, in those rare {nstances when the municipal court judge deems it
necessary for the case to be presented by the municipal prosecutor and he so requests, the
prosecutor, in most instances complies. This approach works well and should be continued.

We again emphasize that this proposal would increase the number of civilian complaints
in municipal courts taxing said courts to the limit.

PROPOSAL 5: DISCOVERY

The MCMPA concurs that discovery should be allowed in municipal court complaints where a
defendant may be subject to imprisonment. or have his license suspended for a lengthly period
of time. Presently R.7:4-2(g) so states.

Previous to this rule change in 1978 discovery was not allowed. Further, State v. Roth,
154 N.J. Super 363 (App.Div.1977) held that discovery was not allowed even in drunk driving
cases. It should be pointed out that at that point in time Drunk Driving Statute carried
minimum sentence of sixty days. The Rule was amended after the law was amended imposing
the six month minimum sentence. It is the recommendation of the MCMPA that the present Rule
as set forth in State v. Utsch, 184 N.J. Super 569 (App.Div.1982) remain in tact. To require
discovery in speeding tickets and other moving violations would_create an impossible task
for police officers, court clerks and municipal prosecutors. The case of State v. Wojtkowiak,
Supra as mentioned in Proposal 1 points out the difficulties that would arise. For the
State to have to produce four calibration certificates and additional documentation in a
two point speeding ticket would be an undue burden on the court. We rely an the rationale
of State v. Roth, Supra as it applies to minor matters. We rely on the present Rule as it
appiies to matters involving possible incarceration or loss of driving privileges for an
extensive period of time. .

Finally, we do concur with the Proposal that there should be some uniformity as to
obtaining discovery. We concur that the notice for discovery should be sent to the municipal
prosecutor as set forth in State v. Utsch, Supra but not necessarily carboned to the records
division of the police department. [t is the prosecutor’'s obligation for knowing what
evidence must be presented and must not be presented. [t should pass through his hands
to the defendant and not simply a notice to him wherein police departments sent it out.
Serious cases could be lost when people who do not know, nor should be expected to know,
that certain documentation is needed for the prosecution of a case. Simply look at the recent
case of State v. Matulewicz which recently overruled State v. Malsbury, 186 N.J.Super 91
(L.Div.1982). It may be months before each municipal prosecutor is aware of the decision
and longer for the police department and never for the court clerk.

Accordingly, discovery should be 1imited and the request should be made directly to
the municipal prosecutor who should comply as required.

CONCLUSTON

This completes the position statement by the Monmouth County Municipal Prosecutors
Association in reference to the Supreme Court Task Force Proposals on the role of the
municipal prosecutor.

4 Respectfully submitted,

quntz 7 Cor o
'/ JAMES A. CAREY esident

Monmouth County Municipal

Prosecutors Association
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OFFICERS TRUSTEES
GEORGE TOSI, PRESIDENT JOSEPH A.FALCONE, COUNTY PROSECUTOR
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May 23, 1985

Administrative Office of the Courtsa
State of New Jersey

Hughes Justice Complex

CN-037

Trenton, New Jersey 08625

Re: Supreme Court Task Force Study
Dear Sirs:

This is to inform you that at a recent meeting of the Passaic
County Municipal Prosecutors Association, a vote was taken
concerning the Monmouth County Municipal Prosecutor's Association
position paper. At our meeting, it was agreed by all present that
this Association is in full agreement with that position paper.

In addition thereto, it was voted to include our endorsement of

the recent plea bargaining study and recommendations made by the
Task Force.

In reading the entire Task Porce study, it is noted that no
mention was made concerning the possibility of recommending that
municipal prosecutors be given a 3 year appointment as opposed to
the 1 year appointment currently in existence in most
municipalities. It is important that prosecutors be given this
amount of tenure in order to allow them to become proficient in
the presentation of cases before the municipal court. All too
often a new prosecutor is just beginning to become proficient in
this respect. However, because of political consideration he may
very well lose the appointment after the 1 year span.



Administrative Office of the Courts
Re: Supreme Court Task Force Study
May 23, 1985
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It is respectfully requested that this avenue be explored by the
Task Force Study Team.

Very truly yours,

SUE C. NUSSBAODM
Secretary-Treasurer

GT:JM

cc: George Tosi, President
cc: Howard P. Appelt, 1I, Vice President
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NOT ADOPTED BY THE TASK FORCE.

MUNICIPAL COURT JUDGE - PRACTICE LIMITATIONS

I. INTRODUCTION

| Oﬁr Chief Justice has frequently stated that Municipal Court Judges are
"Judges 100Z of the time." Over 300 Municipal Court Judges preside in over
500 municipal courts, each having its own individual fi;vor and problems
bécause of the population located within its geographical boundries. In the
larger municipalities, a relatively few Municipal Court Judges are engaged
full-time in judging. By ordinance there is one prime-time Municipal Court
Judge in this state with limitations on his practice that ﬁrohibit him from
engaging in contested litigation. The overwhelming majority of Municipal
Court Judges are part-time judges with varying degrees of activity in privaté
practice. Nowhere is there a compendium of rules, regulations, and decisionms
govérning the limitation of private practice by Municipal Court Judges. This
paper outlines these problems facing the judge-practicing attorney and

attempts to resolve them.

II. THE PROBLEM BEING ADDRESSED

There is no problem involving full-time judges. They are in fact judges
1007 of the time.
The prime-time judge has all the limitations upon his practice currently

imposed on the part-time judge and further is barred from becoming involved



in contested litigation. Theoretically this permits the Municipal Court Judge
to maintain an office practice largely devoted to business relationships,
estate planning and administration, and real estate practice, but avoids
conflict of4scheduling between trial court appearances as an attorney and
maintenance of a court schedule as a judge. This concept further eliminates
from the public awareness the role shift from opposing advocate to judge.
However, problems arise even from conflicting roles in the office practice,
because even there, in negotiation of business transactions and real estate
closings, there is a well-recognized adversarial interest.

The part-time Municipal Court Judge-attorney presents an even greater
problem. The reader is referred to Chapter X of the New Jersey Mupicipal
Court Manual, which is reproduced with this papér as Appendix A. Essentially,
the Municipal Court Judge is prohibited from:

1. Practicing in any criminal, quasi-criminal, or pemnal maﬁter, whether
judicial or administrative in nature, in any state or federal court, including
juvenile matters.

2. Representing any party in any civil action arising out of a
complaint filed in the municipal court of which he is the judge or acting
judge.

3. Acting as attorney for any agency or officer of the municipality or
appearing before the local governing body or any agency or officer thereof.

4. Representing any enforcement officer in private legal matters when
the officer is likely to appear in his court.

5. Acting as attorney for the developer of land loqated in the

municipality in which he serves.



6. Representing the municipality or a client in a case against the
municipality, and participating in any matter in which the municipality has an
interest.

Many of these limitations extend to associates of the Municipal Court
Judge. Reasons for disqualification of the judge are also set fofth in
Chapter X of the New Jersey Municipal Court Manual and refer specifically to
Rule 1:12-1 and Canon 3C of the Code of Judicial Conduct.

Underlying all of these limitations and disqualifications is the mandate
of impartiality and independence. Presumably, the part-time Municipal Court
Judge is permitted to practice within the boundaries of the municipality in
which he sits and, except as indicated above, may practice law and represent
clients among the citizenry of the municipality. Further, in representing his
clients, he comes in contact with attorneys representing other clients who
thereafter represent still other clients before him in the municipal court.
The variations are infinite, but the range of the problem can be expressed byA
considering the following, where counsel is either the prosecutor or defense
counsel:

1. Counsel represents the mortgagee in a real-estate transaction and
Municipal Court Judge represents buyer or seller.

2. Counsel represents buyer or seller in a real estate transaction in
which Municipal Court Judge represents other party.

3. Under real estate Contract of Sale, counsel represents buyer or
seller who does not wish to perform and Municipal Court Judge represents other

party.



4. Counsel represents insurance carrier for defendant in civil actiom
and Municipal Court Judge represents plaintiff.

5. Counsel represents party in negotiation of matrimonial property
gettlement and Municipal Court Judge represents other party.

6. Counsel represents party to bitterly contestéd matrimonial action

and Municipal Court Judge represents other party.

These situations are by no means exhaustive. The ;roblems presented by
these situations are:

1. Should existing limitations on the practice of Municibal Court
Judges be extended, and, if -so, how far?

2. Do the existing standards for disqualification of the Municipal
Court Judge due to conflict, impropriety, or partiality, or the appearances
thereof, satisfactorily maintaih the requisite appearance of impartiality and
independence of the Municipal Court Judge?

3. To what extent should limitations of practice and bases for
disqualification extend to causes or clients involving associates of the
Municipal Court Judge?

»

These are the problems to be addressed by this paper.



III RECOMMENDATIONS OF THE SUBCOMMITTEE

The Committee recognizes that the solution to this problem is not an
easy one. It has tried to baiance the good of the public with the needs of
the municipal judge to have a private practice from which to make a decent
living. To this end the Committee recommends the following:

1 All Municipal Court Judges who are not full-time shall not become
involved in litigation.. This will eliminate any overt appearance
of conflict wherein the Municipal Court Judge could be in a direct
adversarial confrontation with the same counsel appearing in court
before him and later on a private matter in Superior Court.

2) In light of the orders in most counties cross assigning all
muniéipal court judges éo all municipalities, the Committee
recommends tha; the Administrative Office of the Courts remind the
Assignment Judges and Municipal Court Judges of the requirements
of Rule 1:1-1(b), which Rule 1:15-1(b) states:

(b) Judges of Municipal Courts. An attorney who is a judge or
acting judge of a municipal court shall not practice in any
criminal, quasicriminal or penal matter, whether judicial or
administrative in nature, except to perform the official duties
of a municipal attorney of another municipality. Nér shall he
act as attorney for the municipality or any of the
municipalities wherein he is serving or as attorney for any
agency or officer thereof; nor practice before the governing
body or any agency or officer thereof; nor be associated in the

practice of law, either as "of counsel” to or as partner,



employer, employee or agent of, or office associate, with an
attorney who is a member of such governing body.
3) In light of the above recommendations and because there is a strong
divergence of opinion on the llimitations on practice of partners
of municipal court judges under Rule 1l:15-4, the Committee strongly
recommends the Supreme Court review these limitations generally.
Note that the Rule must be re-examined in ligpt of Recommendation #1

(above).

The Committee recognizes that the recommendations stated above will
not totally eliminate the problem. The only way to totally resolve the issue
would be to move for a full-ﬁime municipal judiciary. The Committee
recognizes this cannot be achieved gi§en the present structure of appointment.

Nevertheless, the Committee believes it to be a goal to work towards.



CHAPTER X
JUDICIAL ETHICS, LIMITATIONS, CONFLICTS

It is the duty of all judges, including municipal court judges,
to abide by and to enforce the provisions of the Code of Professional
Responsibility, the Code of Judicial Conduct and the provisions of
R.1:15 and R.1l:17. See R.1:18. These govern the conduct of the mem-

-bers of the Bar and the judges of all the courts in this State. See
R.1:14. Whenever a question arises as to the propriety of any situa-
tion, these sections should be consulted first as-a guide to future
conduct.

The following material reviews those instances in which questions
most often arise. No attempt is made to review all possible circum-
stances. Whenever a question is raised, the aforeméntioned Codes and
Rules should be consulted. If a question still persists, a request for

"a specific ruling may then be made through the Assignmen: Judge or the
Administrative Director of the Courts.

l. LIMITATIONS ON THE PRACTICE OF LAW

It is the view of the Supreme Court that an attorney who is re=-
quired by ordinance to devote full time to judicial duties shall not
practice law, pursuant to R.1:15-1. The following proscriptions re-
garding the practice of law apply to part-time judges generally,
and to municipal court judges in particular.

R.1:15-1(c) limits the law practice of a judge or an acting
judge of a municipal court. R.1:15-2 applies the same limitatiocns
to an attorney who is a clerk or a deputy clerk of the court. See
also Chapter I. Under these rules, municipal court judges, acting
municipal court judges and attorneys serving as clerks or deputy
clerks of any court are barred from practice in any criminal, quasi-
criminal or penal matter, whether judicial or administrative in nature.
See In the Matter of Joseph D. Sabato, 76 N.J. 46, (1978), in which
2 municipal court judge attempted to represent his son on a speeding
violation in another municipal court, thereby. violating R.1:15-1(c)
and Canon 2 of the Code of Judicial Conduct. The limitation is
statewide and applies to practice in all state and federal courts.

The limitation extends to juvenile matters pending in the Ju-
venile and Domestic Relations Court and criminal matters. "It does
not extend to ¢ivil matrimonial matters such as temporary custody
and support of a family, provided no matrimonial or domestic dispute
involving any members of the family has been before either the judge
or acting judge of the particular municipal court.

~ When a complaint has been filed in the municipal cocurt, the
judge or acting judge of that court may not thereafter represent



a party in a civil action arising out of that complaint. This limi=-
tation applies even though the complain: will be heard by another
judge or acting judge of tiie court. This pertains, for example, to
negligence actions arising out of a mctor vehicle-accident when:a
traffic complaint has been filed in the judge's court. It also ap-
Plies to matrimonial matters when either spouse has filed a com-
plaint against the othel spouse in the judge's court.

Under R.1:15-1(c), a judge or acting judge is barred from
acting as attorney for any municipality im which he serves, or as
attorney for any agency or officer of the municipality although
he may serve as a municipal attorney for another municipality.

A judge may not appear before the local governing body in
which he serves, or any agency or officer thereof. In both in-
stances, the limitation extends to representing or appearing be-
fore autonomous or semi-autononous agencies, including regional
agencies of the municipality where the judge or acting judge sits.
A judge or acting judge may not be associated in practice either
as a partner, employer, employee or office associate with an at-=or-
ney who is a member of the local governing body.

A municipal court judge should not represent an enforcement
officer on private legal matters when the officer is a local of-
ficer, or is a State enforcement officer who is lii:ely to appear -
as a witness in the municipal court in which the judge presides.

If the judge has or had an enforcement officer as a client, he,
of course, may not sit in any matter in which that officer is a
witness. Since representation of police officers may interfere
with the judge's ability to perform his judicial duties, such
representation should be avoided. If a judge wishes regularly to
represent such officers in private legal matters, it is recom-
cended that he consider resigning his judicial position. The
Supreme Court has also indicated that a municipal court judge
should refrain from representation of the PBA, not only where
he sits but Statewide. Associates of the municipal court judge
are also precluded, , .

Judges should not use their position to benefit their private
clients facing charges in other municipal courts. See In the Matten
of Mark Vasser, 75 N.J. 357 (1978), and In the Matter of Richard
V. Anastasd, 76 N.J. 510 (1978). In accordance with this directive,
mumicipal court judges, both past and present, are proscribed from
directing their office staff in their private przctice to answer
the telephone with the title "judge," or acquiesing in. this practice.
See Advisory Opinion 55, 87 N.J.L.J. 700, October 29, 19€4., Judges
2re also cautioned against using the title "judge" in any cormu-
nication other than court business. . :

Adviscry Opiniom 167, 93 N.J.L.J. 1, Januarv 1, 1970 indi-



cates that a municipal court judge may not act as attorney for a
developer of land located in the municipality which he serves, The
Opinion notes that any development requires application to some or
all of the following boards or persons: planning board, board of
adjustment, building inspector, and the municipal engineer. A mu-
‘nicipal court judge, in making any.such applicatiom, viclates
R.1:15-1(c), which prolribits municipal court judges from practice
before any municipal agency or officer in the municipality where
he serves as judge.
. The judge may appear beéfore a local board or agemcy on his
owvn behalf, as, for example, when he seeks a variance in connection
with his own property.

A judge should not represent a client in a case against the
mumicipality nor should he represent the municipality in litiga-
ticn. Thus the judge should not participate in a matter in which
the municipality has an interest. Accordingly, the judge should
not serve on the County Tax Board.

- The Supreme Court has indicated that a municipal court judge-
zay not serve as County Coumsel or County Solicitor or on his staff.

2., OTHER LIMITATIONS APPLICABLE TO ALL JUDGES

Under R.1:17-1, judges are barred from political activity of
aay nature, as it is essential that the judge and the judicial office
remain isolated from partisar zctivities or partisan pressures. Such
activity includes membership in political clubs or attendance at pol-
itical meetings or dinners. Judges should not contribute to political
parties nor to the campaign of any candidate. The Supreme Court has
indicated that the provision on the Internal Revenue tax forms pro-
viding for the designation of $1.00 of taxes for the Presidential
Election Campaign Fund is an exception to the prohibition against
political contributioas by judges. While these prohibitions on pol-
itical activities and political contributions do not apply to a
judge's spouse, the judge should not permit marital assets to be
used for political purposes nmor should he permit the marital home
to be used for political purposes. The judge should not accompany
~his or her spouse to a political gathering of any kind or be seen
as a political advisor. In the Matier of The Application of Ellen
Gaulkin, 69 N.J. 185 (1976). This area is extreczly sensitive and
if there is any doubt about a contemplated activity, it is best not
to become involved.

The issue of judicial involvement in casino-related activities
has been considered by the Supreme Court in Krnight v. Mangate, 86
N.J. 374 (1981). Kniaht v. Margate upheld the New Jersey Conflict
of Interest Law, N.J.S.52:131~17,2, which had restricted involvement



in specific casino-related industries by all full-time members of
the judiciary, including full-time municipal court judges and mu-
nicipal court judges in Atlantic City, and their associates for

a period of two years following their term of office. The Supreme
Court also extended this prohibition to all part-time municipal
court judges. It 1s the view of the ‘Administrative Office of the
Courts that these limitations apply to acting municipal court
judges as well, R.,1:15-1(c). R,1:15-4, The Administrative Office
of the Courts has also indicated that the two year post-employ-
ment restriction on casino-related activity should not be extended
to the partners, assoclates or employees of the municipal court
judges or acting judges, wmless such partners, associates or em—
ployees are full-time municipal court judges or judges of the
Atlantic City municipal court. .

The limitations on the participation of a judge in civie, pro-
fessional and charitable activities are stated in Canon 5B of the
Code of Judiecial Conduct, which provides that a judge may partici-
pate in civic and charitable activities that do not reflect ad- =~
versely upon his impartiality or interfere with the performance
of his judicial duties. In this regard, judges may attend regular
Bar Association dinners. The Supreme Court has stated that part-
time municipal court judges rmay serve as officers, trustees or
corittee members of State, county or local bar associations, as
the benefit to the Bar outweighs the remote possibility of dom-
inance or icpropriety. As to full-time judges, such activity is
not permitted. However, judges should avoid attending PBA dinners
or piecnies. Municipal court judges should not serve as volunteers
in Probation or Parole.

Canon 5B of the Code of Judicial Conduct provides that a judge
should not allow social relationships to influence his judicial
conduct or judgment, "nor should he convey or permit others to
convey the impression that they are in a special positicn to in-
fluence him." The Supreme Court has thus directed that the fol-
lowing guidelines be observed by all judges whether on _.the bench,
or recalled to judicizl service with regard to testimonizal or
retirement functions:

(1) There shall be no testimonial or retirement functicns
permitted honoring a judge while the judge is still on the bench
unless the function is organized, spensored and hosted by persons
or an organizaticn related to the judiciary such as a court
clerks' association, a judges' associatiom, the judges' law
clerks or former law clerks, the State Bar Association, County
Bar Assoclations, the American Trial Lawyers' Association or a
_ similar organizationm. '

(2) The judge so honored may accept a gift of "nominal value"



such as: a gavel or plaque presented to the judge as an ocutstand-
ing lawyer or judge; a trophy or award for activities incident to
a hobby; a book; a painting; a modestly priced remembrance such
as a brief case or sporting equipment and similar items,

(3) The judge may accept an sward of special recognitiom
(whether for his judicial or extra-judicial activities) such as
an honorary degree from a college or university or a certificate
of achievement from an organization such as the Boy Scouts, pro-
vided the award is not made in connection with a fund raising
event.

(4) The testimcnial or retirement function when permitted
may not be a fund raising event.

(5) When a judge has retired and is no longer serving as a
judge, the prohibitions set forth in these guidelines are no
longer applicable,

A judge may serve as an officer, director, trustee, or non-
legal advisor of an educational, religious, charitable, fraternmal,
or civic organization not conducted for the economic or political
advantage of its members, subject to the following limitatioms:

(1) A judge should not serve if it is likely that the organ-
ization will be engaged in proceedings that would ordinarily come
before him or will be regularly engaged in adversary proceedings
in any court;

(2) A judge should not solicit funds for any educational,
religious, charitable, fraternal, or civic organizstion, or use
or permit the use of his office for that purpcse, nor may he be
"listed as an officer, director, or trustee of such an organiza-

" tion in any letters or other documents used in such solicitations.
He should not be a speaker or the guest of honor at an organiza-
tion's fund raising events, but he may attend such events and
contribute to such organizations; }

(3) A judge should not give ipvestment advice to such an
organization, nor may he serve on its board of directors or
trustees 1f it has the responsibility for approving investment
decisions..

R.1:16-2 and Canon 5C(4) deal with the general prchibition
against gratuities, gifts, bequests, favors or loans. A judge
shall not except any gratuity or gift either directly or indi-
rectly from any attormey or other person who has had or is likely
to have any professional or official tramsaction with his court.
R.1:16-2. The provisions of this rule extend to court employees
and employers of officers serving the courts as well, Caron 5C(4)
provides that neither a judge nor a member of his family residing
in his household shall accept a gift, bequest, favor or loan frcm
anyone except as follows:



: (a) A judge may accept a gift of nominal value incident to a:
public testimonial to him; books supplied by publishers om a com-
plimentary basis for official use; or an invitation to the judge
and his spouse to attend a bar-related function or activity de-
voted to the improvement of the law, the legal system, or the
aduinistration of justice;

(b) A judge or a member of his family residing in ‘his house-
hold may accept ordinary social hospitality; a gift, bequest,
favor, or loan from a lending institution in its regular course
of business on the same terms generally available to persons who
are not judges; or a scholarship or fellowship awarded on the
same terms applied to other applicants;

(c) A judge or a member of his family residing in his house-
hold may accept any other gift, bequest, favor or loan only if
the doner is not a party or other person whose interests have come
or are likely to come before him,

"Member of his family residing in his household" is defined
to mean any relative of a judge by blood or marriage, or a person--.
treated by a2 judge as a member of his family who resides in his
household. Caron 5C(S).

In conjunction with the prohibition against accepting gratuities
in general is the strict prchibition against accepting fees or gra-
tuities for performing marriages. See In Lhe Matter of James DelMauro,
57 N.J. 317 (1971). Judges may not accept any payment for the perform—
ance of judicial duties except the salary paid to them by the munmici-
pality. If 2ny expenses for the purchase of special forms or supplies
are incurred in the performance of marriages, these expenses should
be included in the court budget and bornme by the muniecipality rather
than personally by the judge. Traditionally the performance of a mar-
riage ceremony 1s an important statutory judicial duty. A judge, there-
fore, should not decline to perform a marriage if the ceremony is
scheduled to be performed at a time and place reasonably convenient
for the judge.

Occasionally a judge may be subpoenaed as a witness in litigation
when he has personal knowledge of relevant fects. He then has the same
duty as any other citizen to testify as to the facts. He should not
testify as a character witness or as an expert witmess., His position
as a judge would unduly and unfairly influence the weight to be given
to his testimony. See Canon 2B and Commentary thereto.

Frequently, judges may become persomnally interested in the intro-
duction or passage of specific legislation. Such interest, of course,
is commencable on the part of every citizen., Nevertheless, a judge's
position in the judicial branch of the government prohibits him from
centacting members of the legislature either directly or indirectly.
Such matters, therefore, should be referred to the Assignment Judge



or the Administrative Office of the Courts for reference to the Su~
preme Court. .

In some instances judges have questioned legal Services attorneys
as to their right to represent clients before the court. The Supreme
Court is of the view that this is not the responsibility of the judge
and should not be his concern whether a person represented by a legal
Service attorney is in fact eligible for such representation. The
question of eligibility for representation by a lLegal Services attor=-
ney is a matter for determination by those responsible for the oper-
ation of the legal Services offices and not the court.

It is long-standing Supreme Court policy that the spouse, mecbers
of the irmediate family and close relatives of a judge shall not be
employed by or asked to serve inm court-related offices without prior
approval of the court. The only exception to this is law secretaries
and law clerks. It is important to note that this policy applies to
all court-related offices, including the prosecutor's office and
court-related offices located in counties other than those in which
the judge serves and applies equally to municipal court judges. As-
signment Judges shall report the names of judges' relatives so em—
ployed, and the date of their approval, to the Administrative Di-~
rector of the Courts.

State Regulation of the Division of Alcoholic Beverage Control,
N.J.A.C.13:2-23.17, provides as follows:

No license shall be held by any regular police officer, any
peace officer or any other person whose powers or duties include
the enforcement of the Alcoholic Beverage Law or Regulatioms, or
" by any profit corporation or association in which any such officer
or person is interested, directly or indirectly, nor shall any li-
censee employ or have connected with him in any business capacity
vhatsoever any such officer or person, except that nothing herein
shall prohibit a licensee from employing in a non-managerial ca-
pacity a special police officer who shall not sell, serve or de-
‘liver any alcoholic beverages.

It i{s the ruling of the Division of Alccholic Beverage Control
that a judge may not hold an alcoholic beverage license or be em=
ployed by any person, partnership or cecrporation orerating a 1li-
censed alcoholic beverage businese for profit., Judzes may be mem=
bers, officers, directors or trustees cf fraternzl, social or sim-
1lar organizations which do not cperate for private profit and which
hold alecoholic beverage licemses, Cf course, the judge should not
sit in any case involving infractions c¢f the liquor laws cr ordi-
nances when he is a member, cfficer, director or trustee of such
non-profit organization,

Munieipal court judges, both past and present, are proscribed
from directing or acquiescing in thelr office staff in their pri-



vate practice answering their teleﬁhone with the designation "judge"
before their names. See Opinion 55, 87 N.J.L.J. 700, October 29, 1964.

3. DISQUALIFICATION

The circumstances under which a judge must disqualify himself
on his cwn moticn from hearing a particular case are contained in
R.1:12-1, which provides: The judge-of any court shall disqualify
hizself on his own motion and shall not sit in any matter, if he

(a) is by blood or marriage the second cousin of or is more
closely related to any party to- the action;

(b) 1s by blood or marriage the first cousin of or is more
closely related to any attorney in the action. This proscription
shall extend to the partners, employers, employees or office asso-
ciates of any such attorney except where the Chief Justice for
good cause otherwise permits;

(¢) has been attorney of record or counsel in the action; or

(d) has given his opinion upen a matter in question in the -~-
action, (<34

(e) is interested in the event of the action; cr

(f) when there is any other reason which might preclude a fair
and unbiased hearing and judgment, or which might reasonsbly lead
counsel or the parties to believe so.

Paragraphs (¢}, (d) and (e) shall not prevent a judge from
sitting because he has given his opinion in another action in which
the sarme matter in controversy came in question or given his opinion
on any question in controversy in the pending action in the course
of previous proceedings therein, or because the board of chosen
freeholders of a county or the municipality in which he is a resi-
dent or is liable to be taxed are or may be parties to the record or
otherwise interested.

A party to an action has the right to move for the disqualifi-
cation of the judge before trial or argument. R.1l:12-2. See Advisory
Opinion 375, 100 N.J.L.J. 644, July 21, 1977, which implies that 2
judge should disqualify himself if his partner is the brecther of the
municipal proeecuto*. R.1:12, N.J.S.2A:15=-49,

In addicicr to the grounds upon which a judge tust disgualify
hi=zself pursuant to R.1:12=-1, Canen 3C of the Code of Judicial Com-
duct provides the following grOunds for disqualificationm:

(1) A judge should disqualify hirself in a proceeding- in which
his izpartialicy might reasonably be questioned, including but not
limited to instances where: .

(a) he hzs a personal bias or prejudice c0ﬂcerniﬂg a party, or
perconal knowledge of disputed evidentiary facts ccncern*ng the pro-
ceeding;



(b) he served as lawyer in the matter in controversy, or a law=-
yer with whom he previously practiced law served during such asso~
cliation as a lawyer concerning the matter or the judge or such law-
yer has been a witness concerning it;

(¢) he knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his househcld, has a financial
interest in the subject matter in controversy or in a party to the
. proceeding any other interesc that could be affected by the outcome
of the proceeding;

(d) he or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person:

(1) 1s a party to the proceeding, or an officer, director,
or trustee of a party; ‘

(11) is acting as, or is in the employ of or associated in
the practice of law with a2 lawyer in the proceeding;

(114) 1is known by the judge to have an interest that could be
affected by the outcome of the proceeding;

(iv) is to the judge's knowledge likely to be a witness ia the
proceeding,

The degree of relationship is calculated according to the com=
mon law. The third degree of relationsnip test under the cormon
law would, for example, disqualify the judge if his or his spousz's
father, grandfather, uncle, brother, cousin, nephew, or niece's
husband were a party or lawyer in the proceeding. Canon 3C(3)(a)
and Cormentary thereto.

A judge disqualified by the terms of Canca 3 may not aveid dis- -

qualification by disclosirg on the record his .interest and securing
the consent of the parties. Canon 3D.

4. ADJUDICATIVE RESPONSIBILITIES

Canon 3A lists the standards that apply to & judge in the per-
. formance of his adjudicative responsibilities, They require that:

(1) A judge should be faithful to the law and maintain pro-
fessional competence in it. He should be unswayed by partisan in-
terest, public clamor, or fear of criticism.

(2) A judge should maintain order and deccrum in proceedings
before him. -

(3) A judge should be patient, dignified, and courteous to
litigants, jurcrs, witnesses, lawyers, and others with whom he
deals in his official capacity, and should require similar con-
duct of lawyers, and of his staff, court officials, and others
subject to his discretion and control.

(4) A judge should accord to every person who is legally in-
terested in a proceeding, or his lawyer, full right to be heard



according to law, and except as authorized by law, neither initiate
ner consider ex parte other cormunications concerning a pending or
impending proceeding. A judge, however, may obtain the advice of a
disinterested expert on the law applicable to or the subject matter
of a proceeding before him if he gives notice to the parties of the
person to be consulted and the nature of the advice, and affords
the parties reasonable opportunity to participate and to respond.

(5) A judge should dispose promptly of the business of the
court. .. .
(6) A judge should abstain from public comment about a pending
or impending proceeding in any court and should require similar
abstention on the part of court personnel subject to his direction
and control. This subsection does not prohibit judges from making
public statements in the course of their official duties or from
explaining for public information the procedures of the court.

(7) A judge should prohibit broadcasting, televising, record-
ing. or tz2king photographs in the courtroom and areas immediately
adjacent thereto during sessions of court or recesses between ses=’
sions, except that a judge may zuthorize:

(a) the use of electronic or photographic means for the
presentation of evidence, for the perpetuation of a
record, or for other purposes of judicial administra-
tion. :

(b) still znd television camera and audio coverage of
proceedings in accordance with guidelines estab-
lished by the Supreme Court.

5. CONFLICTS REGARDING THE PRACTICE OF LAW

A. MHunicipal ALtorneys

It is improper for a municipal attorney or a municipal prose-
cutor to represent a party in a civil action arising out of an auto-
mobile accidant or a matrimonial dispute when he has prosecuted a
complaint arising out of the same factual situation in the municipal
court. A municipal attormey is also restricted from conducting a pri-
vate criminal practice in the court of the municipality which he
serves. He should also be circumspect with reference to the repre-
sentation of clients in civil suits affecting the municipality. See
Advisory Opinion 349, 99 N.J.L.J. 715, August 12, 1977.

Under the provisicns of R:1:15-3(a), a County Precsecutor or
sheriff and members of his staff shall not represent any defendant
in any criminal, quasi-criminal or penal matter and thus may not
represent a defendant in the municipal courts. Under paragraph (b)
of this rule a municipal attorney of any municipality may not rep-
resent a defendant in the municipal court thereof except to perfcrm
nis official duties, but he may represent a defendant in an inter-



municipal court if the defendunt resides and the offense was alleg-
edly committed in a municipality for which he is not the attorney.

An attorney may not practice in the municipal court of the munici-

pality in which he is a member of the governing body.

In accordance with Advisory Opinion 106, 90 N.J.L.J. 97, Feb-
ruary 16, 1967, the County Attorney, County Soliecitor, or County
Counsel may not represent private clients in the municipal courts
in that county. This also applies to attorneys on his staff and
his law partners and attorneys employed by him. See also Advisory
Opinion 204, 94 N.J.L.J. 445, May 27, 1971 and Advisory Opinien 268,
96 N.J.L.J. 1325, November 15, 1973.

Generally, a municipal attorney shall not defend an action
heard in another municipality if the offense which is the subject
of the action occurred in the municipality which he serves. See
Advisory Opinion 370, 100 N.J.L.J. 496, June 2, 1977. He may,
however, represent a defendant in an intermunicipal court if the
defendant resides in and the offense was allegedly committed in
a municipality for which he is not the attorney. He may not pros-
ecute or defend a municipal employee who is a defendant in a dis-
orderly persons offense or an indictable offense. See Advisory
Opinion 394, 100 N.J.L.J. 417, May 4, 1978, and Opinion 394, 100
N.J.L.J. 417, May 4, 1978 and Opinion 400, 102 N.J.L.J. 73, July 27,
1978. If a municipal attorney represents or serves as a member of a
municipal commission, he may not represent private clients before
the municipal court which he serves or any municipal agency. See
Opinicn 374, 100 N.J.L.J. 646, July 21, 1977.

In certain limited circumstances a municipal attorney may
represent a client or organization if that client or organization
could be deemed autonomous in relation to the government of the
municipality. Both a fire district (Opinion 292, 97 N.J.L.J. 809,
October 17, 1974) and certain types of school boards (Opinion 376,
100 N.J.L.J. 698, August 11, 1977) have been decemed autonomous, but
these appear to be the exception rather than the rule.

A potential for impropriety may arise when it becomes necessary
for a municipal prosecutor or other member of a municipal law de-
partment to represent the interests of the municipality against its
emplovees in municipal court actions and subsequent appeals. Peuifio
et al v. Advisony Commitlee or Profesdsdonal Ethics, 83 N.J. 36 (1980)
reviewed Opinion 423 of the Adviscry Committee on Profe551onal
Ethics in a case involving the prosecution of police officers in
disciplinary hearings. The Court stated that such representation
would be unethical when persons reascnably familiar with the affairs
of the municipality could conclude that a later conflict of interest
would arise due to the close and regular cooperation between munic-
ipal police officers and municipal attornevs. See also Chapter IX.

In the event that a municipal prosecutor does not appear in
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disorderly persons offenses, a law firm retained by a local enter-
prise frequently prosecutes these offenses, e.p., shoplifting,‘be-
fore the municipal court "for and on behalf of the state or munici-
pality" pursuant to R.7:4-4(b). Such a firm shall not represent other
defendants before the municipal court in question since, in the opin-
ion of the Advisory Committee on Professional Ethies, it has a close
ccnnection with the court in view of the frequency and regularity of
its appearances. R.1:15-3(b). This may be compared to the situation
of a municipal prosecutor who is barred from representing defendants
in the municipal court where he lives, as indicated above. Advisory
Opinion No. 448, 105 N.J.L.J. 119, February 7, 1980.

B. Assoclates of Judges and Independent Attosneys

A municipal judge's associate, partner, employer, employee
or office associate is prohibited from appearing in any criminal,
quasi-criminal or penal matter within the county in which his ..
court is located. In addition, where a municipal judge is a part-
ner in a firm, that firm should not represent parties who are en-
gaged in actions against the municipality served by the judge.
Advisory Opinion 392, 101 N.J.L.J. 289, March 30, 1978. _

These prohibitions do not bar these individuals from ac-
cepting appointment for the representation of indigents. R,1:15-4,
They may also serve as a municipal attorney for znother municipal-
ity. See Advisory Opinion 395 and Supplement, A.C.P.E. 99 N.J.L.J. 1153
(1976) and 100 N.J.L.J. 417, May 19, 1977.

For guidelines on what constitutes an associaticn as per R.1:15-4
attorneys can refer to Opinion 387, 101 N.J.L.J. 113, February 9,
1978, Opinion 406, 102 N.J.L.J. 353, October 19, 1978. and Opinion
417, 102 N.J.L.J. 133, February 15, 1979.

The Supreme Court, as a matter of policy, has indicated that
partners or associates of 2 municipal court judge should notr repre-
sent clients in bastardy prcceedings in any court in the county in
which the judge is located. Such an attorney may handle criminal
matters in any county other than that in which the municipal court
judge is sitting or in any federal court even though the federal
court may be located in that county. Although a judge or acting
judge of a municipal court may not serve as a municipal prosecutor
in any municipal court, his law partner or associate may do so in
any other municipal court.

Independent attorneys are also Subject to scme limitations con-
cerning conflicts. Advisory Opinion 404, 102 N.J.L.J. 205, August 31,
1978, indicates that attorneys who often represent municipal police
officers in a municipal court should not represent lay defendants in
that municipal court.
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An independent attormey, when hired to defend municipal erployees
in suits arising out of their official duties, i{s similar in status
to a municipal-public defender, and therefore may represent other
clients before this court. See Advisory Opinion 402, 102 N.J.L.J.

89, July 27, 1978.

In accordance with Advisory Opinion 265, 96 N.J.L.J. 1253,
November 1, 1973, 8 municipal public defender paid by the munici-
pality to represent indigent defendants charged with non-indictable
offenses may properly represent other defendants before the municipal
court and other bodies of that municipality. Howewer, the Supreme
Court has disapproved the practice of a municipal public defender
representing a non-indigent in the municipal court he services after
the defendant has been found to be unqualified for the services of
the public defender.

- In accordance with Advisory Opinion 79, 88 N.J.L.J. 460, July 15,
1965, an attorney for a local board or agency, including an autonomous
or seni-autonomous &agency, such as a municipal housing asuthority or
municipal parking authority, may not represeat private clients before
the municipal court ¢f that municipality. Héwever, pursuant to Advisory
Cpinien 292, 97 N.J.L.J. 809, October 17, 1974, an attcrrney representing.
the bcard of fire commissioners of a municipality may represent a third
party in a non-related action in the municipal court of the same munici-
pality. In this case, the board of fire commissioners for the district
was elected by ballot and not appointed. Also, the budget for the dis-
trict was determined by referendum. The Committee held that the fire
district pertains more to an autonomous body than an adjunct of the
municipality and accordingly permitted its attorney to appear in 