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(Filed Feb. 9, 1924)

In Chancery of New Jersey
BILL OF COMPLAINT

To the Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey:

The complainant, Charles W. Ulrich, a resident
of the City of Paterson, County of Passaic, and
State of New Jersey, respectfully shows that:

(1) During the month of December, 1919, the
complainant was the owner of certain lands lo-
cated in the City of Klizabeth, County of Union
and State of New Jersey, known as 43 and 45
Westfield Avenue, and consisting of approximate-
ly 42 feet front on the northerly side of Westfield
Avenue, and approximately 22 feet in depth on the
casterly boundary line, and approximately 18 feet
in depth on the westerly boundary line, on which
premises at the aforementioned time, one Louis
C. Ulrich, the brother of the complainant, was in
the employ of his son, John J. Ulrich, who at that
time, was conducting a business known as an au-
tomobile supply and accessory business on said
premises.

(2) During the said month of December, 1919,
the said Louis C. Ulrich was desirous of securing
the permission of complainant to construct a build-
ing upon the premises hereinbefore deseribed for
the purpose of the aforesaid John J. Ulrich using
a portion of the said building as a. store on the
ground floor of the said building, in order that the
said John J. Ulrich could carry on the said busi-
ness of retaining supplies and accessories, and
that the upper portion, or first floor above said
store could be used by said Louis C. Ulrich and his
family, consisting of Catherine N. Ulrich, and his
sald son, John J. Ulrich, occupying the same, as
dwelling quarters.

(3) Being so desirous of constructing said
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building on the premises of complainant at the
time stated, the said Louis C. Ulrich did obtain
the consent of the complainant to cause to be con-
structed on gaid premises the aforesaid referred to
building, the understanding being on the part of
complainant, the owner of said premises, and said
Louis C. Ulrich, that said building should be con-
structed at the expense of said Louis C. Ulrich.
It was estimated and caleulated at said time that
the cost of construction of said buiiding by the
said Louis C. Ulrich would be approximately
$£9,000.00. The said Louis C. Ulrich not having
sufficient funds to finance the construction of
said building, only having had approximately
$5000.00, requested complainant to become en-
dorser upon a certain promissory note, to be exe-
cuted by said Louis C. Ulrich as maker, payable
to said maker’s order and endorsed by Charles W.
Ulrich, your complainant, which said note, the said
Louis C. Ulrich stated he could have discounted at
the National State Bank of the City of Elizabeth,
and State of New Jersey.

(4) The complainant further states that he did
agree at the times hereinbefore stated, to permit
the said Liouis C. Ulrich to cause to be constructed
the aforesaid referred to building at the expense
of said Louis C. Ulrich, with the understanding
that the complainant would endorse the aforesaid
mentioned note, as requested by said Louis C. Ul-
rich, so that said Louis C. Ulrich could receive the
proceeds of said note by discounting the same at
the bank as aforesaid, and your complainant did
further agree with Louis C. Ulrich that the moneys
so received by the discounting of said note, would
be used by the said Louis C. Ulrich for the purpose

3
Bill of Complaint

of using same in connection with the expense of
constructing the aforesaid referred to building.
(5) Your complainant further says that he did
agree with said Louis C. Ulrich to permit the
sauu Liouis C. Ulrich to construet said building in
manner stated, and did further agree to endorse
the note of said Liouis C. Ulrich in manner stated,
upon condition that after the said building was so
constructed the said Louis C. Ulrich and his fam-
ily, consisting of the persons aforementioned,
could occupy the upper portion of said building as
a dwelling, and that Louis C. Ulrich would receive
the permission of complamant to permit the son
of said Louis C. Ulrich, John J. Ulrich, to oceupy
the store beneath the dwelling quarters, for the
purpose of carrying on the business of John J.
Ulrich as aforementioned, and that the further un-
derstand was that the occupancy of said dwelling
quarters and the occupancy of said store by the
persons stated would be without the payment of
any rent by said Louis C. Ulrich or his family or
John J. Ulrich for a period of time consisting of
ninety months from the time the said building was
completed, with the further understanding that
sald Louis C. Ulrich would pay the taxes on the
building, and the land upon which said building
was located, and all repairs, both outside and in-
side, as might be required during the term of nine-
ty months, and also any and all charges for fire
Insurance, water charges, assessments, and any
other charges that might be incident to the use and
occupancy of the building by the persons stated,
during the said period of ninety months; it being
further understood and agreed between said Louis
C. Ulrich and Charles W. Ulrich that at the expir-
ation of ninety months, the said John J. Ulrich
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would cause to be delivered up to said Charles W.
Ulrich the possession of the dwelling quarters, and
the premises used as a store, the further under-
standing being that in connection with the note
endorsed by said Charles W. Ulrich in the sum of
$4000.00, as hereinbefore mentioned, that said
Louis C. Ulrich would meet the payment of said
note by paying the same when it became due, by
the payment of $250.00 every three months, or the
sum of $1000.00 a year, and interest, the said
Charles W. Ulrich agreeing that he would endorse
the new notes every three months in the reduced
sum of $250.00 every quarter.

(6) Complainant further states that subse-
quent to the aforesaid mentioned agreement, and
during the month of January, 1920, and before the
said building was completed, the said Louis C
Ulrich, did request the complainant to execute and
deliver to said Louis C. Ulrich, a lease of the afore-
said mentioned premises, 43 and 45 Westfield Ave-
nue, which said Louis C. Ulrich had caused to be
prepared by someone unknown to the complain-
ant, and presented the same to complainant for his
signature, stating to said complainant that he de-
sired complainant to execute said lease, so that
Liouis C. Ulrich would be granted the right to con-
tinue to have his family and his son occupy the
dwelling and store premises, in the building as
aforesaid, for the term of the agreement originally
entered into between the said complainant and
Louis C. Ulrich, or ninety months, the said Louis
C. Ulrich stating to the complainant that he de-
sired to he assured of the possession of the prein-
ises for a term of ninety months, and desired to
protect himself against the possibility of being
foreced to vacate said premises consisting of the
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dwelling premises, and his son, John J. Ulrich be-
ing forced to vaeate the store premises, in the
event of the death of Charles W. Ulrich prior to
the expiration of said term of minety months, the
sald Liouis C. Ulrich having stated to complainant
that he was fearful of the fact that Charles W.
Ulrich, the eomplainant would die before the ex-
piration of the said term of ninety months, and if
said Charles W. Ulrich did so die before the ex-
piration of ninety months, he was further fearful
of the faet that in such event the nephews and
n.ieces of Charles W. Ulrich might claim posses
sion of said premises. At the time stated, the said
Louis C. Ulrich did present a document which
said Louis C. Ulrich stated to complainant was a
lease of the premises, without stating to complain-
ant what the period of time covered by the lease
amounted to, but complainant was of the opinion
that said lease was for a period of time consisting
Qf the time referred to in the agreement made in
December, 1919. Believing that the lease was for a
period of approximately ninety months, the com-
plainant executed a document. At the time the
said lease was presented to complainant for sig-
nature, the said Louis C. Ulrich informed com-
}-)lainant that he would never use the lease during
Its term, except in the event of the death of
Charles W. Ulrich, before the expiration of ninety
months, and he further agreed with complainant
that he would retain the lease, and never allow
same to go out of his possession or control, so that
any other person might obtain possession or con-
trol of such. Complainant, believing that the said
Louis €. Ulrich was presenting to complainant a
lease for a period of ninety months, and at the

10
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request of said Louis C. Ulrich, did affix his signa-
ture to said document as so presented to him, at
the time by said Louis C. Ulrich, complainant
never having retained a copy of said lease, as only
one copy of said lease was furnished for execu-
tion by complainant by the said Louis C. Ulrich.

(7) Subsequently, the construction of the
aforesaid referred to building was completed, and
on or about the first of April, 1920, said Louis C.
Ulrich, and his family, consisting of Catherine E.
Ulrich, hs wife, and his son, John J. Ulrich, did
take possession of the dwelling quarters on the
first floor above the store of said building, and the
said John J. Ulrich, the son of Louis C. Ulrich did
take possession of the store beneath the said dwell-
ing quarters, and the said dwelling quarters con-
tinued to be occupied by said Louis C. Ulrich and
family until the times hereinafter stated, and the
said John J. Ulrich continued to occupy the said
. store until the times hereinafter stated.

(8) Subsequently, the business conducted by
John J. Ulrich, was conducted by Louis C. Ulrich
and his son, John J. Ulrich, in the store of the
premises hereinbefore referred to.

(9) Your complainant further states that in
connection with the note of $4000.00 originally ex-
ecuted by said Louis C. Ulrich as maker, and en-
dorsed by your complainant, and which said note
was in the sum of $4000.00, the said Louis C. Ul-
rich did reduce said note at the National State
Bank of Elizabeth, every three months, but such
reductions were not in the amount originally
agreed upon by said Louis C. Ulrich with com-
plainant, the said reduction being at times in sums
less than $250.00 every three months. On each oc-
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casion when said Louis C. Ulrich would reduce
said note, he would request complainant to en-
dorse a new note for the reduced amount, which
sald Charles W. Ulrich agreed to until on or about
the 15th day of July, 1921, the said Louis C. Ulrich
did request complainant to execute a mortgage on
the premises referred to as 43 and 45 Westfield
Avenue, and in addition other premises adjoining
sald premises, which said complainant was the
owner of at the time, the said Louis C. Ulrich hav-
ing stated to complainant that he desired to secure
the sum of $3000.00 so that Louis C. Ulrich, upon
securing the said $3000.00 in manner hereinafter
stated, could pay the money then owing by said
Louis C. Ulrich on the note to the said National
State Bank of Elizabeth, N. J., and which said
note at the time bore the endorsement of complain-
ant. The said complainant did agree with said
Louis C. Ulrich to execute a mortgage, and the
usual bond to accompany same, and on or about
the 15th of July, 1921, executed and delivered to
Louis Menge and Jane V. Menge, which said mort-
gage covered the premises hereinbefore referred
to, the said complainant never having met the said
Louis Menge and Jane V. Menge, and the said
hond and mortgage was presented to complainant
by Louis C. Ulrich, for the purpose of execution,
and that said complainant did execute said mort-
gage and bond, and after doing so, returned the
same to said Louis C. Ulrich so that Louis C. Ul-
ﬁ.oh could obtain the said $3000.00, which said
Louis C. Ulrich wished to use in paying off the
note due to the National State Bank of Elizabeth,
N. J., and which note, a previously stated, had
neen endorsed vy complainant.
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(10) Subsequently, complainant learned from
sald Louis C. Ulrich that he did not so use the
$3000.00 realized on the mortgage executed by
complainant for the purpose of paying the afore-
said referred to bank the said note of said Louis
C. Ulrich, and at a time when the note which
should have been paid in manner stated by Louis
-C. Ulrich, became due, just a day or so before the
said note became due, said Louis C. Ulrich sent
to complainant a blank note, requesting him to
endorse same and return it. When complainant
received said note, he ecommunicated with said
Liouis C. Ulrich, and wanted to know whether said
Louis C. Ulrich desired complainant to endorse a
blank note, and said Louis C. Ulrich informed
complainant that he desired him to so endorse
sald note, so that he could realize a small sum of
money which he needed, and which he could so
realize by executing the note as maker, and hav-
ing the same discounted at the National State
Bank of KElizabeth. At intervals of every three
months thereafter, at about a day or so before the
said note became due, the said Louis C. Ulrich
would similarly send a new blank note to com-
plainant for the purpose of his endorsing the
same, complainant always believing that the afore-
salid mentioned $3000.00 realized on the mortgage,
the proceeds of which had been retained by said
Louis C. Ulrich, had been used by him in paying
the original note, which complainant had endorsed,
and which was due on the 15th of July, 1921. Sub-
sequently, and at the times hereinafter stated,
complainant learned that this had not been done
by Louis C. Ulrieh, but that he had retained the
said $3000.00 for his own use.
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(11) Conplainant further says that on or about
the 29th day of Oectober, 1923, and while said Louis
C. Ulrich and his family were oceupying the dwell-
ing quarters, and the said John J. Ulrich and
Louis C. Ulrich were in possession of the store in
the premises aforesaid, the said Louis C. Ulrich
died, and on or about the 15th of November, 1923,
John J. Ulrich, the son of Louis C. Ulrich, com-
municated with complainant, and informed him
that a note which had been executed by Louis C.
Ulrich, the father of said John J. Ulrich, under
date of August, 1923, at the National State Bank
of Elizabeth, N. J., was due on that date, and ad-
vised complainant to go to the bank and take care
of ‘the note.. Upon being so informed, the com-
plainant went on the same day to said National
State Bank, and ascertained what note of Liouis C.
Ulrich ‘complainant was liable for the payment
of, and learned that Louis C. Ulrich under date of
August 15th, 1923, had discounted at said National
State Bank, a note for $1200.00, due three months
from that date, and which said note had been pre-
viously endorsed by complainant, although when
cndorsed, it was endorsed in blank at the request
of Louis C. Ulrich. Complainant at that time was
informed by one of the officials of the National
State Bank that the $1200.00 due on said note as
cxecuted by Liouis C. Ulrich was the balance then
owing on the original note of $4000.00 which had
been endorsed by complainant during the month
of January, 1920. Complainant then arranged
with the bank to take up said note, by reason of
lis endorsement thereon, and complainant has pos-
session of said note.

(12) At the same time that the said John .J.
Ulrich communicated to complainant the fact that
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there was a note due the National State Bank of
Elizabeth, N. J., which note John J. Ulrich in-
formed complainant had been endorsed by com-
plainant, the said John J. Ulrich informed the
complainant that he had in his possession a lease
which said John J. Ulrich stated had been exe-
cuted by complainant for a term of fifteen years
from January, 1920. This statement of John J.
Ulrich regarding the said lease for fifteen years
was the first information that complainant re-
ceived from anyone that such a lease had been
signed by complainant.

(13) Subsequently, complainant made an in-

vestigation and ascertained that on the 15th of

November, 1923, at one minute past two of the af-
ternoon of said date, a lease had been recorded in
the Register’s office of the County of Union, and

State of New Jersey, in Book 920 of Deeds, page-

76, and upon investigation, secured a copy of said
lease from the aforesaid referred to recording of-
ficial, and upon examination of same, it appears
that the said decument was executed by Charles
W. Ulrich, and purported to be a lease dated Jan-
uary 19th, 1920, between Charles W. Ulrich, as
party of the first part, and Louis C. Ulrich and
Katherine Ulrich and John J. Ulrich as joint ten-
ants, and not as tenants in common, for premises
43 and 45 Westfield Avenue, Elizabeth, N. J., for a
term of fifteen years, at the yearly rent of $10.00,
payable yearly in advance on the 19th day of Jan-
uary of each and every year during the Jife of said
lease, and with the further condition recited there-
in that said parties of the second part would erect
on the land as aforesaid, a building, and that the
parties of the second part would pay the yearly
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taxes to be assessed against the property, and also
all charges in connection therewith, to commence
with the year of 1920, and further the said alleged
lease contained a provision that upon the expir-
ation or termination of said lease, the parties of
the second part would quit and surrender the
premises in as good a state and condition as rea-
sonable use and wear thereof would permit, dam-
ages by the elements excepted. The examination
of said document recorded with the official as
aforesaid disclosed that said document bearing the
name of your complainant, and further the name
of Kate E. Ulrich, and John J. Ulrich, being the
widow and son respectively of Louis C. Ulrich, did
not bear the signature of Louis C. Ulrich, and upon
an investigation subsequently undertaken by com-
plainant, complainant learned that the said Kate
li. Ulrich and John J. Ulrich had executed the
said document on the 15th of November, 1923, be-
f;ore one F'rank J. Pfaff, a counsellor-at-law of the
State of New Jersey, with offices in Klizabeth,
County of Union, and State of New Jersey.

Complainant attaches hereto a copy of said docu-
ment as recorded with the recording official as
aforesaid, marked Exhibit ‘“A’’, and makes the
same a part of this bill of complaint.

(14) Complainant further states that the said
Kate E. Ulrich and said John J. Ulrich should
never have executed the document as aforesaid and
caused the same to be recorded in manmer stated,
z,znd the execution by said persons and the record-
ing of the document was a fraud upon complain-
ant, as complainant never entered into said lease
with said individuals.

(15) Complainant further states that on or

10
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about the 13th day of December, 1923, the said
John J. Ulrich was adjudicated a bankrupt in the
United States Distriet Court, for the District of
New Jersey, in eonnection with the pusiness which
had been conducted by said John J. Ulrich and
his father in the store of the premises hereinbe-
fore referred to, and which said business as here-
tofore particularly stated being that of the auto-
mobile supply and aceessory business, and that on
or about the 13th day of December, 1923, one
Francis Gordon was appointed Receiver of the
goods and chattels, rights and credits of said John
J. Ulrieh, and the said Francis Gordon subsequent-
ly qualified as Receiver by filing with the afore-
said United States District Court a bond as re-
quired by him in connection with his appointment
as Receiver of the goods and chattels, rights and
credits of said John J. Ulrich, Bankrupt, and in
connection with the performance of the duties of
said Francis Gordon as Receiver as aforesaid, he
took possession of the premises formerly occupied
by said John J. Ulrich and his father, Louis C. Ul-
rich, and which premises have heretofore been re-
ferred to as store in the building known as 43 and
45 Westfield Avenue, Elizabeth, N. J.

(16) Your petitioner further states that under
date of January 18th, 1924, the aforesaid referred
to Francis Gordon was elected trustee by the cred-
itors of the said John J. Ulrich, and uly qualified
by filing the bond required by him in connection
with his election as trustee of the estate of John
J. Ulrich, Bankrupt.

(17) Under date of the 16th day of January,
1924, an order was duly made and entered by one
Atwood L. De Coster, a Referee in Bankruptey of

13
Bill of Complaint

the United States District Court, and- having
charge, as Referee of the administration of the
estate of said John J. Ulrich, wherein and whereby
the said Referee as aforesaid did grant leave and
permission to your complainant to make Frances
Gordon, Trustee of the estate of said John J. Ul-
rich, bankrupt, a co-defendant in eertain proceed-
ings then about to be instituted by <Charles W.
Ulrich, your complainant, against Franeis Gordon,
trustee of the estate of John J. Ulrich, a copy of
which order is hereby attached, and made a part
hereof, and marked as Kxhibit ““*B’’, to have the
aforesaid mentioned lease exeeuted by Kate K. Ul-
rich, and John J. Ulrich, set aside, and eancelled
by reasom of the fraud exercised upon said Charles
W. Ulrich by said Kate E. Ulrich and John J. Ul-
rich.

(18) This suit is imstituted in the Court of
Chancery of New Jersey, against the said Franeis
sordon, Trustee of John J. Ulrich, Bankrupt, as
one of the defendants, pursuant to the aforesaid
referred to order made by the Referee in Bank-
ruptey im said bamkruptey proceedings, authoriz-
mg and ordering that the complainant have leave
to bring this suit against said Francis Gordon,
trustee of Johm .J. Ulrich, bankrupt, as one of said
defendants.

Complainant is without adequate remedy at law,
and therefor prays:

(1) That Kate E. Ulrich, otherwise known as
Catherine K. Ulrich, and Francis Gordon, trustee
in bankruptey of John J. Ulrich, the defendants,
may-answer the bill of complaint without oath, and
each ‘and every statement therein.

(2) That said instrument, purporting to be a
lease between complainant, and Kate E. Ulrich
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and John J. Ulrich, dated January 19th, 1920, and
recorded in the Register’s office of the County of
Union, State of New Jersey, in Book 920 of Deeds
for said County, on page 76, may be declared by
the order and decree of this Honorable Court, as
null and void, and for nothing holden, and be can-
celled, surrendered up, and discharged of record
by said order and decree. ‘

(3) That by the order and decree of this Hon-
orable Court, the said Kate E. Ulrich, otherwise
known as Catherine E. Ulrich, and the said Fran-
cis Gordon, Trustee of John J. Ulrich, bankrupt,
be compelled to make an accounting, showing in
detail the amount of rentals received from the pre-
mises referred to in the aforesaid mentioned lease,
if any. '

(4) That a writ of subpoena may issue, com-
manding said defendants the answer this bill of
complaint, and to abide by such decree as this
Court may make in the premises.

(5) And that your complainant may have such
further and other relief as the nature of his case
requires and as may be agreeable to equity.

: " J. Vincent Barnitt,
Solicitor for ant of Counsel
with Complainant.

EXHIBIT A=

Charles W. Ulrich
to
Kate E. Ulrich, et als.

This agreement, made the nineteenth day of Jan-
vary, in the year of our Lord, One Thousand Nine
Hundred and Twenty, Between Charles Ulrich,
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single, of the City of Paterson, in the County of
Passaic and State of New Jersey, party of the first
part, and Louis C. Ulrich and Katherine Ulrich,
his wife, and John J. Ulrich, as joint tenants and
not as tenants in common of the City of Elizabeth,
in the County of Union, and State of New Jersey,
of the second part;

Witnesseth, That the said party of the first part,
has hereby let, and rented to the said party of the
second part, and the said party of the second part
has hereby hired and taken from the said party
of the first part,

All that certain tract now owned by the party
of the first part on Westfield Avenue, Elizabeth,
New Jersey, known as 43 and 45 Westfield Ave-
nue, Klizabeth, New Jersey, being forty-two feet
front and being twenty-two feet in depth on the
one side line and eighteen feet in depth on the other
side line. The rear width being — feet for the
term of Fifteen years, to commence on the Nine-
teenth day of January, A.D. 1920, at the yearly
rent of Ten (10) dollars payable yearly in advance
on the 19th day of January each and every year
during the life of this lease. i 4

It is hereby understood and agreed between the
parties hereto that the parties of the second part
will erect on said land a building, and that the
parties of the second part will pay all charges in
connection therewith and also pay the yearly taxes
to be assessed against said property to commence
with the year of 1920. .

And it is agreed that if any rent shall be due
and unpaid, or if default shall be made in any of
the covenants herein contained, then it shall be
lawful for the said party of the first part to re-
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enter the said premises -and to remove all persons
therefrom.

And the said party of the second part covenants
to pay to the said party of the first part, the said
rent -as herein specified to wit: :

And at the expiration of the isaid term or the
termination of this lease, the said party of the sec-
ond part will quit:-and surrender the premises here-
by «demised, in ‘as good a state .and condition :as
reasonable useand wear thereof will permit, dam-
ages by the elements exeepted.

And the said party of the first part covenant,
that the said party of the second part, on paying
the said rent,:and perfoerming the covenants afore-
satd, shall -and may peaceably and quietly have,
hold and enjoy the said demised premises for the
term -aforesaid.

It is also understood that the parties.of the sec-
ond part ‘being husband and wife and son, should
any of them die, the lease is to be in force and ef-
feet in the survivor or survivers. '

In witness whereof, the said parties have here-
unto set their hands and seals the ‘day and year
first above written.

Signed, sealed and.delivered

in the presence of
Frank J. Pfaff
as to K. E. U. & J. J. U.

Charles W. Ulrich (L.S.)
Kate K. Ulrich (L.S.)
John J. Ulrich (L.S.)

State of New Jersey } s
County of Passaic ird

Be it remembered that on this 21st day-of Jan-
uary, in the year of our Liord, One Thousand Nine
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Hundred and Twenty, before me, an Attorney at
Law of New Jersey, personally appeared Charles
Ulrich, single, who I am satisfied, is the Lessor in
the Wlthln Indenture of Lease named and I hav-
ing first made known to him the contents thereof,
he did acknowledge that he signed, sealed and de- -
livered the same as his voluntary act and deed, for
the uses and purposes therein expressed.
J. Vincent Barnitt,

‘ An Attorney at Law of N. J.
Ree. Nov. 15, 1923.

At 2.01 P.M. No. 76.
Recorded at request of Frank J, Pfaff.
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EXHIBIT “B”’
UNITED STATES DISTRICT COURT
For the District of New Jersey

In the matter of John J. Ul-
rich, individually, and as
surviving partner of the firm
of John J. Ulrich, and Louis ) In Bankruptey
Ulrich, trading as John J.
Ulrich & Co.,
Bankrupt.

ORDER

It appearing that an order to show cause was
issued by this Court on the 22nd day of Decem-
ber, 1923, on the application of J. Vincent Bar-
nitt, solicitor for Charles W. Ulrich, in which said
order, Francis Gordon, the receiver of this estate,
was required to show cause before this Court at
Newark, N. J., on the 9th day of January, 1924,
why said Charles W. Ulrich should not obtain
leave from this Court to make the said Franecis
Gordon, receiver, or a trustee who may be subse-
quently elected in this estate, a co-defendant in
a certain Chancery proceeding about to be insti-
tuted by said Charles W. Ulrich, against one Cath-
erine C. Ulrich, and the said receiver or trustee of
this estate, and it appearing that proof of the ser-
vice of said order to show cause was duly filed,
and it further appearing that the matter was
moved before this court this date, the said Charles
W. Ulrich being represented by J. Vincent Bar-
nitt, and the said Franeis Gordon, receiver, being
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repres.ented by William Harris, esquire, attorney
f?r said receiver, appearing specially by Israel B.
(;]'1’96116, who objected to the jurisdiction of the re-
feree to entertain and consider said application
and jco the sufficiency of the petition filed on said
a.p.phc.ation, and to the propriety to grant the ap-
plication made, and after hearing the said attor-
neys 'representing the respective parties aforesaid
It is, on this sixteenth day of 'January A.D’
1924, Ordered that the said Charles W. Ul;ich 1%’
h.ereby permitted and is given leave to make Fran-
cis (fordon, trustee of this estate, a eo-defendanf¢
In certain proceedings about to be instituted by
Qhar]es W. Ulrich, against one Catherine C. Ul-
I’lCl.l, and the said Francis Gordon, trustee, and
which said proceeding is to be brought iI,l the
Court. of Chancery of the State of New Jersey, and
It is further Ordered that the said truste’&e be
hereby authorized to rent the premises which the
ba.nkrupt was seized of a right therein, and which
sald premises are located at 43 and 45 Westfield
Avenue, in the City of Elizabeth, County of Union
and State of New Jersey, for a term not exceedino"
one year, with the understanding that in th:
event that the said Charles W. Ulrich is success-
ful in his application to be made to said Court to
set aside a certain lease which is‘more particular-
Iy referred {o in the petition upon which the order
to show cause in this matter was granted, and by
reason of such action and decision, if the Court
having jurisdiction of the said matter determines
that t}}e said lease as referred to is void, and in;
Operative insofar as any rights of the said trustee
18 'concerned, in that event, any moneys realized by
sald trustee by reason of renting said premises for
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the term referred to, shall be payable to the said
Charles W. Ulrich, the petitioner herein, or such
other person as may be entitled to the premises, in
the event that said lease is determined void and of
no effect, less, however, the reasonable expenses of
the said trustee in renting said premises, and such
expenses as might necessarily be incurred and re-
quired to be expended by said trustee in connection
with the use and oceupancy of said premises by a
tenant of said trustee, and less such amount as
shall be allowed to the receiver, and the trustee
herein, and their attorneys on account of admin-
istration expenses.
Atwood L. De Coster,

Referee in Bankruptcy.
A true copy
Atwood L. De Coster,

" Referee in Bankruptey.
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(Filed March 13, 1924.)

IN CHANCERY OF NEW JERSEY

Between:

Charles W. Ulrich;:

Complainant,
and

Francis Gordon, Trustee of
John J. Ulrich, Bankrupt, and
Kate  E. Ulrich,. otherwise
known as Catherine E. Ulrich,
Defendants.

On Bill, &e.,

ANSWER OF KATE E. ULRICH

Defendant, Kate E. Ulrich, of the City of Eliza-

beth, Union County, New Jersey, answering the Bill

of Complaint filed herein, says:-

1. She admits paragraphs 1 and 2.

2. She admits so much of paragraph 3 to the ef-
fect that complainant consented to the construction
of the building referred to in said paragraph, same
to be at the expense of Louis C. Ulrich; she has no
knowledge or information sufficient to form a be-
lief as to the other allegations in said paragraph.

3. She has no knowledge or information suffi-

cient to form a belief as to paragraph 4

4. She admits so much of paragraph 5 to the ef-
fect that complainant consented to the construction
of said building by Louis C: Ulrich upon the terms,
Covenants and conditions set forth in the lease, a

Copy whereof is annexed to the Bill of Complaint,

and market Exhibit “A”: but she has no knowledge
or information sufficient to form a belief as to the
other allegations in said paragraph.

10 «
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5. She denies paragraph 6, except that in con-
sideration of the construction and maintenance of
said building the complainant made, executed and
delivered to the said Louis C. Ulrich, now deceased,
for the benefit of said Louis C. Ulrich, and -John J.
Ulrich, and herself, the lease, a copy whereof is an-
nexed to the Bill of Complaint and marked Exhibit
“p. i
6. She admits paragraphs 7 and &.

7. She has no knowledge or information suffi-
cient to form a belief as to paragraphs 9 and 10.

8. She admits that the said Louis C. Ulrich died
on the 29th day of October, 1923, while the said
Louis C. Ulrich and John J. Ulrich were in possess-
ion of the premises in question; that she has no
knowledge or information sufficient to form a be-
lief as to the other allegations of the 11th para-
graph.

9. She has no knowledge or information suffi-
cient to form a belief as to paragraph 12.

10. She has no knowledge as to paragraph 13,
except that she admits that said lease was duly exe-
cuted by herself, and John J. Ulrich after the death
of said Louis C. Ulrich, and was duly recorded in the
Register’s Office of the County of Union, New Jer-
sey, in Book 920 of Deeds, page 76, on November
15th, 1923; as to the provisions of said lease she
begs leave to refer to said instrument as if same
were herein set forth for greater certainty.

11. She denies paragraph 14. .

12. She admits paragraphs 15, 16, 17 and 18.

13. This defendant further answering says:-

That said lease, a copy whereof is annexed to the
Bill of Complaint filed herein and marked Exhibit
“B” was made, executed and delivered to Louis (6

’
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Ulrich, deceased, this defendant’s late husband, for
the benefit of said Louis C. Ulrich and this defend-
ant, and John J. Ulrich in consideration of the con-
struction of the building now located on the lands
mentioned in the Bill of Coniplaint, and for other
consideration mentioned in said lease, which con-
sideration has been fully paid and satisfied accord-
ing to the true intent and tenor thereof.

14. This defendant further answering says:-

That no fraud was practiced upon the complainant
by the said Louis C. Ulrich, and that said lease was
made, executed and delivered by complainant to the
said Louis C. Ulrich for the benefit of himself, this
defendant, and John J. Ulrich in consummation of an
oral agreement theretofore agreed upon.

15. This defendant further answering says:-

That complainant at the time of the execution of
said Lease, and at all times since said time, has
known of the contents of said lease, and has accept-
ed the rents and profited by the benefits and con-
sideration therein provided, and has therefore fully
ratified and confirmed same, and is and :should
therefore be estopped from maintaining this suit.

16. That if any fraud was practiced upon com-
plainant by the said Louis C. Ulrich as charged in
the Bill of Complaint, which this defendant denies,
said complainant, after discovering said alleged
fraud accepted the rent provided in said lease and
profited by the benefits and other' considerations
therein provided, and in all respects fully ratified
and confirmed said lease, and therefore is and should
be estopped from maintaining this suit.

17.4 This defendant further answering says:-

That if any fraud was practiced upon complain-
ant by the said Louis C. Ulrich as alleged in the Bill
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of Complaint, which this defendant denies, com-
plainant is not entitled to maintain: this suit because
of the lack of diligence in bringing the suit during
the lifetime of the said Louis C. Ulrich; that com-
plainant has been guilty of laches.

18." This defendant further answering says:-

That complainant is 'not entitled to maintain this
suit because said suit is an attempt to vary by
parol the terms of the written lease entered into by
the complainant and the said Louis: C. Ulrich.

By way of Couter-claim this:defendant says:-

1. That on or: about the 19th day of January,
1920, complainant being seized in fee of certain lands
in the City of Elizabeth, Union County, New Jersey,
commonly known as Numbers 43—45 Westfield
Avenue, in the said City, made, executed and deliver-
ed a lease to the said Louis C. Ulrich, the late hus-
band of this defendant, for a period of fifteen years
from the 19th day of January, 1920, for the benefit
of said Louis C. Ulrich, this defendant, and John J.
Ulrich;, her son, a copy of which lease is annexed to
the Bill of Complaint filed herein and marked Ex-
hibit “A” in consideration among other things, of
the Agreement on the part of the said Louis C.
Ulrich to build and' construct on said lands a two
story brick building at a cost of not less than $9,000,
and to pay all the charges in connection therewith,

and also to pay the yearly taxes to be assessed.

against the said property beginning with the year
1920, and in further consideration of an annual rent-
al of $10.00 to be paid in advance on the 19th day
of January of each and every year during the life
of said lease.

9. That pursuant to said lease, said Louis C. Ul-
rich did enter upon said lands and did in the year

7
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1920, build and construet a two story brick build-
ing in accorda.nce with plans and specifications ap-
proved by complainant at a cost exceeding the sum
of '$9,000, and since said time down to the present
day has paid all the charges and assessments there-
Qn, including all taxes, water charges, insurance and
interest on mortgages amounting to a further sum
(?f $2,500, and has paid the annual rental of $10.00
for each and every year during said lease and down
to the present time; that complainant refused to
accept the ann»ual rental of $10.00 for the yeai' 1924,
which was duly tendered to him by this defendant
on the 19th day of January 1924 ; and the said Louis
C. Ulrich and this defendant, and the said John J.
Ulrich have at all times fully performed the terms,
covenants and conditions of said lease.

3. That on the 29th day of October 1923, the said

Louis C. Ulrich departed this life intestate, leaving
him surviving this defendant and her son John J.
Ulrich, his son, by reason whereof and pursuant to
the Statutes of this State in such case made and
provided this defendant became entitled to one-half
of all the personal property whereof the said de-
cedent died seized.
; 4. That if this Court decree that the said lease
1s' null and voil, as prayed for in the Bill of Com-
plaint, then the said expenditures made by the said
Louis C. Ulrich in the erection and construction of
said building, and the payment of taxes, interest on
mortgages, assessments, water charges, ete., should
be declared an equitable lien or mortgage against
the said lands and premises, and complainant should
be accountable therefor.

This defendant therefore prays:-
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First. That complainant may answer this
Counterclaim and each statement therein made with-
out oath.

Second. That if said lease is declared to be null
and void, as prayed for in the Bill of Complaint, then
that an accounting may be had of the moneys ex-
pended by the said Louis C. Ulrich in the erection
and construction of said building on the land of com-
plainant and the taxes, water charges, insurance
premiums, repairs, assessments and all other
charges in connection therewith, and that the
amount found due on such accounting may be de-
creed to be an equitable lien or mortgage against
said lands and premises, and that complainant may
be decreed to pay to this defendant her share or
interest in said amount, pursuant to the Statutes of
this State in such case made and provided, or that
said lands and premises be sold, and that this de-
fendant’s interest in said equitable lien or mort-
gage may be paid and satisfied out of the proceeds
realized from the sale thereof.

Third. That a Writ of Subpoena issue out of
this Honorable Court directing complainant to
answer this Counterclaim and abide by such decree
as may be made in the premises.

Fourth. That defendant may have such other
and further relief as may be just in the premises,
and

Take Notice, that this defendant objects to
the Bill of Complaint on the ground that same does
not set forth a cause of action, for which reason she
reserves the right to move to strike out said Bill of
Complaint at or before the final hearing herein.

William Harris,
Solicitor for and of Counsel with
Defendant, Kate E. Ulrich.
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(Filed March 13, 1924.)

IN CHANCERY OF NEW JERSEY

Between

Charles W. Ulrich,

Complainant,
and

Francis Gordon, Trustee of
John J. Ulrich, Bankrupt, and
Kate E. Ulrich, otherwise
known as Catherine E. Ulrich
Defendants.

On Bill, &c.,

ANSWER OF DEFENDANT FRANCIS GORDON

Defendant, Francis Gordon, as Trustee in Bank- -

ruptey of John J. Ulrich, Bankrupt, of the City of
Elizabeth, Union County, New Jersey, answering
the Bill of Complaint filed herein says:-

1. He admits paragraphs 1 and 2.

2. He admits so much of paragraph 3 to the ef-
fect that complainant consented to the construection
of the building referred to in said paragraph, same

to be at the expense of Louis C. Ulrich; he has no

knowledge or information sufficient to form a be-
lief as to the other allegations in said paragraph.

3. He has no knowledge or information suffi-
cient to form a belief as to paragraph 4.

4. He admits so much of paragraph 5 to the ef-
fect that complainant consented to the construc-
tion of said building by Louis C. Ulrich upon the
terms, covenants and conditions set forth in the
lease, a copy whereof is annexed to the Bill of Com-
plaint, and marked Exhibit “A’”; but he has no
knowledge or information sufficient to form a be-

20
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lief as to the other allegations in said paragraph.

5. He denies paragraph 6, except that in con-
sideration of the construction and maintenance of
said building the complainant made, executed and
delivered to the said Louis C. Ulrich, now deceased,
for the benefit of said Louis C. Ulrich, and John J.
Ulrich, and Kate E. Ulrich, the lease, a copy where-
or is annexed to the Bill of Complaint and marked
Exhipit B

6. He admits paragraphs 7 and 8.

7. He has no knowledge or information suffi-
cient to form a belief as to paragraphs 9 and 10.

8. He admits that the said Louis C. Ulrich died
on the 29th day of October 1923, while the said Louis
C. Ulrich and John J. Ulrich were in possession of
‘the premises in question; that he has no knowledge
or information sufficient to form a belief as to the
other allegations of the 11th paragraph.

9. He has no knowledge or information sufficient
to form a belief as to paragraph 12.

10. He has no knowledge as to paragraph 13, ex-
cept that he admits that said lease was duly execut-
ed by Kate E. Ulrich and John J. Ulrich after the
death of said Louis C. Ulrich, and was duly record-
ed in the Register’s Office of the County of Union,
New Jersey, in Book 920 of Deeds, page 76, on Nov-
ember 15th, 1923; as to the provisions of said lease
he begs leave to refer to said instrument as if same
were herein set forth for greater certainty.

11. He denies paragraph 14. .

12. He admits paragraphs 15, 16, 17 and 18.

13. This defendant further answering says:-

That said lease, a copy whereof is annexed to the
Bill of Complaint filed herein and marked Exhibit
“B”, was made, executed and delivered to Louis G,
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Ulrich, deceased, for the benefit of said Louis C.
Ulrich, Kate E. Ulrich, and John J. Ulrich, now bank-
rupt, in consideration of the construction of the
building now located on the lands mentioned in the
Bill of Complaint and for the other consideration
mentioned in said lease, which consideration has
been fully paid and satisfied according to the true
intent and tenor thereof.

14. This defendant further answering says:-

That no fraud was practiced upon the complain-
ant by the said Louis C. Ulrich, and that said lease
was made, executed and delivered by complainant
to the said Louis C. Ulrich for the benefit of said
Louis C. Ulrich, Kate E. Ulrich and John J. Ulrich,
now bankrupt, in consummation of an oral agree-
ment theretofore agreed upon.

15. This defendant further answering says:-

That complainant at the time of the execution of
said lease, and at all times since said time, has known
of the contents of said lease, and has accepted the
rents and profited by the benefits and considera-
tion therein provided, and has therefore fully rati-
fied and eonfirmed same, and is and should there-
fore be estopped from maintaining this suit.

16. That if any fraud was practiced upon com-
plainant by the said Louis C. Ulrich as charged in
the Bill of Complaint, which this defendant denies,
said complainant, after discovering said alleged
iraud accepted the rent provided in said lease and
profited by the benefits and other considerations
therein provided, and in all respects fully ratified
and confirmed said lease, and therefore is and should
be estopped from maintaining this suit.

17. This defendant further answering says:-
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That if any fraud was practiced upon complainant
by the said Louis C. Ulrich as alleged in the Bill of
Complaint, which this defendant denies, complain-
ant is not entitled to maintain this suit because of
the lack of diligence in bringing the suit during the
{ifetime of the said Louis C. Ulrich; that complain-
ant has been guilty of laches.

18. 'This defendant further answering says:-

'That complainant is not entitled to maintain this
suit because said suit is an attempt to vary by parol
the terms of the written lease entered into by the
complainant and the said Louis C. Ulrich.

19. This defendant further answering says:-

That by virtue of the provisions of the Acts of
Uongreés relating to bankruptey, he, as Trustee of
the estate of John J. Ulrich, became and is vested
with all the property of said bankrupt of whatever
kind, character, nature and description whatsoever,
as of this date that the said bankrupt was adjudica-
ted such, and also of all rights of action, which the
creditors of said bankrupt had at the time of said
adjudication; and as against the assets and proper-
iy of said bankrupt, and particularly as against the
interest of said bankrupt in the lease, a copy where-
of is annexed to the Bill of Complaint filed herein
and marked Exhibit “B”, this defendant, as Trustee
aforesaid, by virtue of the provision of said Bank-
ruptey Act, the amendments thereto and supple-
ments thereof, stands in the position of attaching
creditors holding a lien by attachment or levy, and
that as against this defendant complainant cannot
maintain this suit irrespective of what rights or
equities there may exist as between complainant
and the said Louis C. Ulrich, deceased, or John J.
Ulrich, bankrupt, and as against this defendant the
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Bill of Complaint does not set forth a cause of ac-
tion.

By way of Counter-claim this defendant says:-

1. That on or about the 19th day of January
1920, complainant being seized in fee of certain
lands in the City of Elizabeth, Union County, New
Jersey, commonly known as Numbers 43—45 West-
field Avenue, in the said City, made, executed and
delivered a lease to the said Louis C. Ulrich, for a
period of fifteen years from the 19th day of January
1920, for the benefit of said Louis C. Ulrich, Kate
E. Ulrich, and John J. Ulrich, bankrupt, a copy of
which lease is annexed to the Bill of Complaint filed
herein and marked Exhibit “A”, in consideratio..
among other things, of the Agreement on the part
of the said Louis C. Ulrich to build and construct
on said lands a two story brick building at a cost
of not less than $9,000, and to pay all the charges in
connection therewith, and also to pay the yearly
taxes to be assessed against the said property be-
ginning with the year 1920, and in further considera-
tion of an annual rental of $10.00 to be paid in ad-
vance on the 19th day of January of each and every
vear during the life of said lease.

2. 'That pursuant to said lease, said Louis C. Ul-
rich did enter upon said lands and did in the year
1920, build and construct a two story brick build-
ing in accordance with plans and specifications ap-
proved by complainant at a cost exceeding the sum
of $9,000, and since said time down to the present
day has paid all the charges and assessments there-
on, including all taxes, water charges, insurance and
interest on mortgages amounting to a further sum
of $2,500, and has paid the annual rental of $10.00
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for each and every year during said lease and down
to the present time; that complainant refused to ac-
cept the annual rental of $10.00 for the year 1924,
which was duly tendered to him by Kate E. Ulrich
on the 19th day of January 1924 ; and the said Louis
C. Ulrich, Kate E. Ulrich, and the said John J. Ul-
riech, now bankrupt, have at all times fully perform-
ed the terms, covenants and conditions of said lease.

3. That on the 29th day of October 1923, the
said Louis C. Ulrich departed this life intestate,
leaving him surviving Kate E. Ulrich and his son,
John J. Ulrich, now bankrupt, by reason whereof,
and by reason of the provisions of the Bankruptcy
Act of the United States, the amendments thereto
and supplements thereof, this defendant became en-
titled to one-half of all the personal property where-
 of the said decedent died seized (which one-half in-
terest represents the interest of John J. Ulrich, now
deceased).

4. That if this Court decree that the said lease
is null and void, as prayed for in the Bill of Com-
plaint, then the said expenditures made by the said
Louis C. Ulrich in the erection and construction of
said building, and the payment of taxes, interest on
mortgages, assessments, water charges, etc., should
be declared an equitable lien or mortgage against

the said lands and premises, and complainant should

be aceountable therefor.

This defendant therefore prays:-

First. That complainant may answer this Coun-
terclaim and each statement therein made without
oath.

Second. That is said lease is declared to be null
and void, as prayed for in the Bill of Complaint, then
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that an accounting may be had of the moneys ex-
pended by the said Louis C. Ulrich in the erection
and construction of said building on the land of com-
plainant and the taxes, water charges, insurance
premiums, repairs, assessments and all other charges
in connection therewith, and that the amount found
due on such accounting may be decreed to be an
equitable lien or mortgage against said lands and
premises, and that complainant may be decreed to
pay to this defendant his share or interest in said
amount, pursuant to the Statutes of this State in
such case made and provided, or that said lands and
premises be sold, and that this defendant’s interest
in said equitable lien or mortgage may be paid and
satisfied out of the proceeds realized from the sale
thereof. :

Third. That a Writ of Subpoena issue out of
this Honorable Court directing complainant to
answer this Counterclaim and abide by such decree
as may be made in the premises.

Fourth. That defendant may have such other
and further relief as may be just in the premises,
and

Take Notice, that this defendant objecs to
the Bill of Complaint on the ground that same does
not set forth a cause of action, for which reason he
reserves the right to move to strike out said Bill of
Complaint at or before the final hearing herein.

William Harris,

Solicitor for and of Counsel with
Defendant, Francis Gordon, Trus-
tee in Bankruptcy of John J. Ul-
rich, Bankrupt.
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IN CHANCERY OF NEW JERSEY

Between

Charles W. Ulrich,

Complainant,
and

Francis Gordon, Trustee of
John J. Ulrich, Bankrupt, and
Kate E. Ulrich, otherwise
known as Catherine E. Ulrich,
Defendants.

On Bill, &ec.,

REPLICATION TO KATE E. ULRICH

Complainant joins issue on the answer of the de-
ifendant, Kate E. Ulrich, otherwise known as Cather-
ine E. Ulrich.

As to the counterclaim contained in s2id answer,
complainant says: ,

1. He admits that on or about the 19th day of
January, 1920, he was seized in fee of certain lands
in the City of Elizabeth, Union County, New Jersey,
commonly known as 43—45 Westfield Avenue, In
said City, but denies that on said date, he made, ex-
ecuted and delivered a lease to Louis C. Ulrich, the

late husband of Kate E. Ulrich, otherwise known as .

Catherine E. Ulrich, for a period of fifteen years
from the 19th day of January, 1920, for the benefit
of the said Louis C. Ulrich, Kate E. Ulrich, and John
J. Ulrich his son, in accordance with the lease as
annexed to the bill of complaint filed herein, and
marked “Exhibit A”, and denies that he executed
and delivered said lease to the said Louis C. Ulrich,
for the benefit of the said Louis C. Ulrich, and Kate
E. Ulrich, and John J. Ulrich, in consideration,
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among other things, of the agreement on the part
of the complainant to build and construct on said
lands a two story brick building at a cost of not less
than $9,000.00, and to pay all the charges in con-
nection therewith, and also to pay the yearly taxes
assessed against said property, beginning with the
year 1920, and also in consideration of an annual
rental to be paid on the 10th of January of each and
every year during the life of said lease.

2. He denies that pursuant to said lease said
Louis C. Ulrich did enter into said lands, but admits
that in the year 1920, the said Louis C. Ulrich did
complete a two story brick building, but denies that
said building was constructed in accordance with
plans and specifications approved by complainant,
but denies that the building was to cost exceeding
the sum of $9,000.00, and denies that since said date,
down to the present date, said Louis C. Ulrich paid
all the charges and assessments thereon, including
all taxes, water charges, insurance and interest on
mortgages, amounting to a further sum of $2,500.00,
and demes that said Louis C. Ulrich has paid the
annual rental of $10.00 for each and every year
during said lease and down to the present time.
Complainant further denies that he refused to ac-
cept the annual rent of $10.00 for the year 1924, and
denies that said sum was duly tendered to him by
this defendant on the 19th day of January, in the
year 1924. Complainant denies that the said Louis
C. Ulrich, Kate E. Ulrich and John J. Ulrich have
at all times performed the terms, covenants and
conditions of the lease as af.o-resaid, and further says
that the lease referred to was never intended to be
< leage for the benefit of Louis C. Ulrich, Kate E.
Ulricn and the said John J. Ulrich.




36
Replication to Kate E. Ulrich

3. This defendant admits that on the 29th day of
October, 1923, the said Louis C. Ulrich departed this
life, but has no knowledge or information sufficient
to form a belief as to whether said Louis C. Ulrich
departed this life intestate, leaving him surviving
this defendant and her son, John J. Ulrich, and by
reason whereof and pursuant to the statute of this
State in such case made and provided, this defend-
ant became the owner of one-half the property of
whnich sald Louis C. Ulrich died deceased.

4. This complainant states that in the event that
this Court decree that the said lease is null and void,
as prayed for in the bill of complaint, that this com-
plainant denies the right of said defendant being
entitled to an equitable lien or mortgage against the
~ said lands and premises, and that complainant
should be accountable for same, by reason of the ex-
penditures made by the said Louis C. Ulrich in the
erection and construction of the said building, and
the payment of taxes, interest on mortgages, as-
sessments, water charges, etc.

Complainant further answering, says:-

i. That the agreement between complainant and
Louis C. Ulrich, was such that the said Louis C. Ul-
rich was permitted to construct the building afore-
said on the premises aforesaid, upon condition that
if the said building was so constructed, the said
Louis C. Ulrich and his family, consisting of this
defendant and their son, John J. Ulrich, could occupy
the upper portion of said building as a dwelling, and
that said Louis C. Ulrich would receive the permis-
sion of complainant to permit the son of said Louis
C. Ulrich, being John J. Ulrich, to occupy the store
underneath the dwelling quarters, for the purpose
of conducting a business known as an automobile
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supply and accessory business; and the further un-
derstanding Was that the occupancy of said dwell- ‘
ing quarters and the occupancy of said store, by the
persons stated, would be without the payment of
any rent by said Louis C. Ulrich or his family or
John J. Ulrich, for a period of time consisting of
ninety months from the time the said building was
completed, with the further understanding that said
Louis C. Ulrich would pay the taxes on the building,
and the land upon which said building was located
and all repairs, both outside and inside, as might be
required during the term of ninety months, and
also any and all charges for fire insurance, water
charges, assessments, and any other charges that
might be incident to the use and occupancy of the
building by the persons stated, during the said per-
iod of ninety months; it being further understood
and agreed between said Louis C. Ulrich and Charles
W. Ulrich, that at the expiration of said ninety
months, the said John J. Ulrich would cause to be
delivered up to said Charles W. Ulrich the posses-
sion of the dwelling quarters and the pemises used
as a store, the further understanding being that in
connection with the note endorsed by the said
Charles W. Ulrich in the sum of $4,000.00, that the
said Louis C. Ulrich would meet the payment of
said note by paying the same when it became due,
in the manner heretofore referred to in the bill of
complaint.

2. That the said Louis C. Ulrich and his family
and the said John J. Ulrich did occupy the premises
referred to as a dwelling and store from on or about
the first day of April, 1920, and have ever since
occupied said dwelling and store, and continued in
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possession of such, the said Louis C. Ulrich having
cccupied with his wife and son as aforesaid, the
awelling quarters above the store from the first of
April, 1920, down to the date of the death of said
Louis C. Ulrich, this defendant and John J. Ul-
rich having continued to occupy said premises up
to this time, and the said John J. Ulrich having oc-
cupied the said store ever since the first of April,
1920, down to the time that a receiver was appoint-
ed, on December 13th, 1923, and the receiver, Fran-
cis Gordon, and the trustee duly elected. Francis
Gordon, having occupied the said premises ever since
the said receiver was appointed by the United
States Distriet Court, in bankruptey proceedings, up
to this time.

3. That at the time the agreement as aforesaid,
was made between complainant and Louis C. Ulrich,
it was further agreed that the occupancy of said
premises for the period of ninety months
was ficured on the basis that said Louis
(. Ulrich would have invested in the construction
and erection of the building, $9,00.00, and it was
determined that the rental which said Louis C. Ul-
rich and his family and said John J. Ulrich would
be required to pay or have credited to them on ac-
count of the investment of Louis C. Ulrich as afore-
said, would be the sum of $100.00 a month.

4. That subsequently complainant executed a
mortgage for $3,000.00 on the premises aforesaid, at
the request of Louis C. Ulrich, who took the proceeds
of same, and at the time of his death, this com-
plainant was an accommodation endorser on a note
of said Louis C. Ulrich, in the sum of $1,200.00, and
was required, after the death of Louis C. Ulrich, by
reason of his failure to have paid the same to the
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bank which purchased said note, the said bank
being the National State Bank of Elizabeth, N. J.,
to pay said note. This note is particularly referred
to in the eleventh paragraph of the complainant’s
bill of complaint. This complainant further says
that by reason of this complainant having executed
the said mortgage as aforesaid, in the sum of
$3,000.00, the proceeds of which were turned over
to said Louis C. Ulrich, and by reason of this com-
plainant being required to meet the note as afore-
sald for $1,200.00, the total of these two items be-
ing $4,200.00, should be credited to this defendant
to the extent of forty-two months of the term which
said complainant agreed with said Louis C. Ulrich,
that he and his family could occupy the dwelling
uarters and the store in manner heretofore stated.

5. This complainant further says the original
coreement having been such that Louis C. Ulrich
and his family could accupy the dwelling quarters,
and the store as aforesaid, for a term of ninety
months, and by reason of the action aforesaid of
Louis C. Ulrich, which resulted in he and his estate
Leing benefited to the extent of $4,200.00, this com-
plainant says that he is entitled to have that sum
of money credited against the said $9,000.00 invest-
ed in said building by said Louis C. Ulrich, at the
time of the construction of such. This complainant
{urther claiming that if said $4,200.00 is credited
O complainant on the term of the said ninety
months, in that event, the said Louis C. Ulrich, had
he lived, would only have been entitled to remain in
Dossession of the premises, and John J. Ulrich, would
only be entitled to remain in possession of the same
until forty-two months had elapsed from April 1st,

1920,
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6. Complainant further states that in the event
that the lease is declared null and void, and in the
further event that the Court decrees that any
moneys which said Louis C. Ulrich invested in the
construction of the building should be determined
as an equitable lien on the premises, in that event,
this complainant makes claim for the sum of
$4,200.00 as hereinbefore referred to, in addition to
any other claims which said complainant may have
in such event.

J. Vincent Barnitt,
Solicitor for and of Counsel

with Complainant.

41
Replication to Francis Gordon
(Filed March 20, 1924.)

IN CHANCERY OF NEW JERSEY

Between

Charles W. Ulrich,

Complainant,
and )

Francis Gordon, Trustee of
John J. Ulrich, Bankrupt, and
Kate E. Ulrich, otherwise
known as Catherine E. Ulrich,
Defendants.

On Bill, &ec.,

REPLICATION TO FRANCIS GORDON

Complainant joins issue on the answer of the de-
fendant, Francis Gordon, Trustee of John J. Ulrich
Bankrupt.

3

As to the counterclaim contained in said answer
complainant says:

1. He admits that on or about the 19th day of
z.]anuary, 1920, he was seized in fee of certain lands
in the City of Elizabeth, Union County, New Jer-
gey, fzommo‘nly known as 43—45 Westfield Avenue
in said City, but denies that on said date, he made’
executed and delivered a lease to Louis C. Ulrich the;
late husband of Kate E. Ulrich, otherwise kn’own
¢s Catherine E. Ulrich, for a period of fifteen years
fl‘.om the 19th day of January, 1920, for the benefit
of the said Louis C. Ulrich, Kate E. Ulrich, and John
J. Ulrich, his son, in accordance with the lease as
annexed to the bill of complaint filed herein, and
marked “Exhibit A”, and denies that he executed
ind delivered said lease to the said Louis C. Ulrich
cO the. benefit of the said Louis C. Ulrich and Kate
o Ulrich, and John J. Ulrich, in consideration
¢mong other things of the agreement on the part’

20
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of the complainant to build and construct on said
lands a two story brick building at a cost of not less
than $9,000.00, and to pay all the charges in con-
nection therewith, and also to pay the yearly taxes
assessed against said property, beginning with the
year 1920, and also in consideration of an annual
rental to be paid on the 10th of January of each and
every year during the life of said lease.

2. He denies that pursuant to said lease said
Louis C. Ulrich did enter into said lands, but admits
that in the year 1920, the said Louis C. Ulrich did
complete a two story brick building, but denies that
the said building was constructed in accordance
with plans and specifications approved by complain-
ant, but denies that the building was to cost exceed:
ing the sum of $9,000.00, and denies that since said
date, down to the present date, said Louis C. Ulrich
paid all the charges and assessments thereon, in-
cluding all taxes, water charges, insurance and in-
terest on mortgages, amounting to a further sum
of $2,500.00, and denies that said Louis C. Ulrich
has paid the annual rental of $10.00 for each and
every year during said lease and down to the present
time. Complainant further denies that he refused
to accept the annual rent of $10.00 for the year
1924, and denies that said sum was duly tendered to
him by this defendant on the 19th day of January,
in the year 1924. Complainant denies that the said
Louis C. Ulrich, Kate E. Ulrich, and John J. Ulrich
have at all times performed the terms, covenants
and conditions of the lease as aforesaid, and further
says that the lease referred to was never intended
to be a lease for the benefit of Louis C. Ulrich, Kate
E. Ulrich and the said John J. Ulrich.

3. This defendant admits that on the 29th day
of October, 1923, the said Louis C. Ulrich departed
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this life, but has no knowledge or information suffi-
cient to form a belief as to whether said Louis C. Ul-
rich departed this life intestate having him survi-
ving Kate E. Ulrich and her son John J. Ulrich and
by reason whereof, and pursuant to the statute of
this State in such case made and provided, this de-
fendant became the owner of one-half the property
of which said Louis C. Ulrich died deceased.

4. This complainant states that in the event that
this Court decree that the said lease is null and void,
as prayed for in the bill of complaint, that this com-
plainant denies the right of said defendant being en-
titled to an equitable lien or mortgage against the
said lands and premises, and that complainant should
be accountable for same, by reason of the expendi-
tures made by the said Louis C. Ulrich in the erec-
tion and construction of the said building, and the
payment of taxes, interest on moftgages, assess-
ments, water charges, ete.

Complainant further answering, says:

1. That the agreement between complainant and
Louis C. Ulrich, was such that the said Louis C.
Ulrich was permitted to construct the building afore-
§aid on the premises aforesaid, upon condition that
if the said building was so constructed, the said
Louis C. Ulrich and his family, consisting of the
wite of said Louis C. Ulrich, Kate E. Ulrich, and
t}.leir son, John J. Ulrich, could occupy the upper por-
won of said building as a dwelling, and that said
Louis C. Ulrich would receive the permission of com-
plainant to permit the son of said Louis C. Ulrich,
being John J. Ulrich, to occupy the store underneath
the dwelling quarters, for the purpose of conducting
2 business known as an automobile supply and ac-
cessory business; and the further understanding was
that the occupancy of said dwelling quarters and the
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occupancy of said store, by the persons stated, would
e without the payment of any rent by said Louis
C. Ulrich or his family, or John J. Ulrich, for a
period of time consisting of ninety months from the
time the said building was completed, with the
further understanding that said Louis C. Ulrich
would pay the taxes on the building, and the land
upon which said building was located, and all repairs
both outside and inside, as might be required during
the term of ninety months, and also any andall
charges for fire insurance, water charges, assess-
ments, and any other charges that might be incident
to the use and occupancy of the building by the per-
sons stated, during the said period of ninety months;
it being further understood and agreed between said
Louis C. Ulrich and Charles W. Ulrich, that at the
expiration of said ninety months, the said John J.
Ulrich would cause to be delivered up to said Charles
W. Ulrich, the possession of the dwelling quarters
and the premises used as a store, the further un-
derstanding being that in connection with the note
endorsed by the said Charles W. Ulrich in the sum
of $4,000.00, that the said Louis C. Ulrich would
meet the payment of said note by paying the same
when it became due, in the manner heretofore re-
ferred to in the bill of complaint.

2. That the said Louis C. Ulrich and his family,
and fhe said John J. Ulrich did occupy the premises
referred to as a dwelling and store from on or about
the first day of April 1920, and have ever since oC-
cupied said dwelling and store, and continued in
possession of such, the said Louis C. Ulrich having
occupied with his wife and son as aforesaid, the
dwelling quarters above the store from the first of
April, 1920, down to the date of the death of said
Louis C. Ulrich, and this defendant, John J. Ulrich,
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and Kate E. Ulrich, having continued to occupy said
premises up to this time, and the said John J. Ul-
rich having occupied the said store ever sinece the
first of April, 1920, down to the time that a receiver
was appointed, on December 13th, 1923, and the re-
ceiver, Francis Gordon, and the trustee duly elected,
Francis Gordon, having occupied the said premises
ever since the said receiver was appointed by the
Unifed States Distriet' Court, in ‘bankruptey pro-
ceedings, up to this time:

3. That at the time the agreement as aforesaid
was made between complainant and Louis C. Ulrich,
1t was further agreed that the occupancy of said
premises for the period of ninety months was figur-
ed on the basis that said Louis C. Ulrich would have
invested in the construction ‘and erection of the
building, $9,000.00, and it was determined that the
rental whien said Louis C. Ulrich ‘and his family and
the said Johin J. Ulrich would be required to pay or
have eredited to them on account of the investment
of said Louis C. Ulrich, would be the sum of $100.00
a month.

4. That subsequently “complainant executed a
mortgage for $3,000.00 on the premises aforesaid, at
the request of Louis C. Ulrich, who took the proceeds
of same, and at-the time of his death, this complain-
ant was an accommodation endorser on a note of said
Louis C. Ulrieh, in the sum of $1,200.00, and was re-
(uired, after the death of Louis C. Ulrich, by reason
of his failure to have paid the same to the bank
which purchased said note, the said bank being the
National State Bank of Elizabeth, N. J., to pay said
note. This note is particularly referred to in the
eleventh paragraph of the complainant’s bill of com-
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plaint. This complainant further says that by rea-
son of this complainant having executed the said
mortgage as aforesaid, in the sum of $3,000.00, the
proceeds of which were turned over to said Louis C.
Ulrich, and by reason of this complainant being re-
quired to meet the note as aforesaid, for $1,200.00,
the total of these two items being $4,200.00, should
ve credited to this defendant to the extent of forty-
two months of the term which said complainant
agreed with said Louis C. Ulrich, that he and his
family could occupy the dwelling quarters and the
store in manner heretofore stated.

5. This complainant further says the original
agreement having been such that Louis C. Ulrich
and his family could occupy the dwelling quarters,
and the store as aforesaid, for a term of ninety
months, and by reason of the raction aforesaid of
Louis C. Ulrich, which resulted in he and his estate
being benefited to the extent of $4,200.00, this com-
plainant says that he is entitled to have that sum of
money credited against the said $9,000.00 invested
in said building by said Louis C. Ulrich, at the time
of the construction of such. This complainant
further claiming that if said $4,200.00 is credited to
complainant on the term of the said ninety months,
in that event, the said Louis C. Ulrich, had he lived,
would only have been entitled to remain in possession
of the premises, and John J. Ulrich, would only be
entitled to remain in possession of the same until
forty-two months had elapsed from April 1st, 1920.

6. Complainant further states that in the event
that the lease is declared null and void, and in the
turther event that the Court decrees that any
moneys which said Louis C. Ulrich invested in the
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construction of the building should be determined as
an equitable lien on the premises, in that event, this
complainant makes claim for the sum of $4,200.00,
as hereinbefore referred to, in addition to any other

claims which said complainant may have in such
event.

J. Vincent Barnitt,
Solicitor for and of Counsel
with Complainant.
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(Filed March 24, 1924.)
IN CHANCERY OF NEW JERSEY

Between
Charles W. Ulrich,
Complainant, |
and -
Franeis Gorfion, Trustee of on Bill e
John J. Ulrich, Bankrupt, and
Kate E. Ulrich, otherwise
known as Catherine E. Ulrich,
Defendants.

REPLICATION OF KATE E. ULRICH
TO COUNTER-CLAIM

Defendant, Kate E. Ulrich, joins issue on the
answer of complainant to her counter-claim.

William Harris,
Solicitor for Defendant, Kate E. Ulrich.
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Replication of Francis Gordon to Counter-Claim
(Filed March 24, 1924.)

IN CHANCERY OF NEW JERSEY

Between

Charles W. Ulrich,

Complainant,
and

Francis Gordon, Trustee of
John J. Ulrich, Bankrupt, and
Kate E. Ulrich, otherwise
known as Catherine E. Ulrich,
Defendants.

On Bill, &c.,

REPLICATION OF FRANCIS GORDON,
TO COUNTER-CLAIM

Defendant, Francis Gordon, Trustee in Bank-
ruptey of John J. Ulrich, bankrupt, joins issue on
the Answer of complainant to his counter-claim.

William Harris,
Solicitor for Defendant.
Francis Gordon, Trustee of
John J. Ulrich, Bankrupt.

20
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IN CHANCERY OF NEW JERSEY

Between
Charles W. Ulrich,
Complainant,
and
Francis Gordon, Trustee of
John J. Ulrich, Bankrupt,
and Kate E. Ulrich, other-
wise known as Catherine E.
Ulrich,

On Bill, &ec.

Defendants.

TESTIMONY

Transcript of testimony taken in the above-en-
titled cause, at the Chancery Chambers, Pater-
son, New Jersey, on the twenty-third day of April,
nineteen hundred and twenty-four, before Hon.
Vivian M. Lewis, Vice Chancellor.

Appearances: James Vincent Barnitt, Esq., for
the complainant; William Harris, Esq., (by Israel
B. Greene, Esq.) for the defendants.

MRS. KATE E. ULRICH, being duly sworn,
testified as follows: (This witness’ testimony was
taken at this time because she was going to Cali-
fornia.)

Direct Examination by Mr. Greene:

Q. Mrs. Ulrich, you are one of the defendants
in this suit? A. Yes, sir.

Q. And you are the wife of Louis Ulrich, now
dead? A. Yes, sir.
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Q. Your husband is a brother of the complain-
ant in this case? A. Yes, sir.

Q. You are also the administratrix of your
husband’s estate? A. Yes, sir.

Q. Now, you lived with your husband, did you,
up to the time of his death? A. Yes, sir.

Q. Where did you live with him? A. 45 West-
field Avenue, Elizabeth, New Jersey.

Q. Is that the land to which Mr. Charles Ul-
rich has title? A. Yes, sir.

Q. What sort of a house is built on that lot?
A. It is a hollow tile, a store, and a small flat
above it. ,

Q. Who built the house? A. A man named
Mr. Thorpe.

Q. Who paid for the building? A. My hus-
band.

Q. Your husband built the house? A. Yes,
sir.

Q. When did he build it? A.
years ago.

Q. What season of the year was it? A. He
began, I think, in the spring of the year, about
now.

Q. Was it 1920? A. Yes, sir.

Q. And do you know the cost of the house?
A. It was $9,000 or over.

Q. Is there a mortgage on the house? A. Yes,
sir.

Q. Who holds the mortgage? A. A man named
Mr. Menge.

It was four

Mr. Barnitt—I object to this as not the
best evidence.

Mr. Greene—I will withdraw the ques-
tion.

10
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Q. When was the house completed? A. It
was, I think, in the last of June or July, 1920.

Q. And you and your husband and your son,
John Ulrich, moved into the house? A. Yes, sir.

Q. You lived in the apartment upstairs? A.
Yes, sir.

Q. All together? A. Yes, sir.

Q. Who occupied the store below? A. My
husband for a while, and then he rented part of
it to Mr. Cooley.

Q. In the store occupied by your husband,
what kind of a business did he conduct there?
A. An automobile accessory.

Q. Was your son John engaged in business
with him? A. Yes, sir.

Q. Now, do you know whether your husband
paid any taxes or assessments on that property?
A. He kept them all paid up to the time of his
death.

Q. Who has the receipts for the payment of
taxes and for assessments on the property? A.
I think my lawyer, Mr. Pfaff, of Elizabeth.

Q. Do you know whether your husband paid
the fire insurance on the property? A. Every-
thing was paid up to the time of his death, as I
understand.

Q. Now, do you know whether your husband
paid any rent to Mr. Charles Ulrich, the com-
plainant in this suit? A. He was supposed to;
I had nothing to do with that.

The Court—Strike that out.

Q. Was your husband friendly with the com-
plainant up to the time of his death? A. Yes,

S1T.
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Q. Did your family visit Mr. Charles Ulrich?
A.. Yes,. sir.

Q. Frequently? A. Yes, sir.

Q. Did Mr. Charles Ulrich visit you in Eliza-
beth? A. Yes, sir. ,

Q. Did he ever talk to you about you and your
husband or your son not having a lease on that
property? A. No, sir, there was never anything
said to me about it.

Q. Always very friendly? A. Yes, sir.

Q. Did you know of the existence of this lease?
A. I knew there was a lease, yes, sir.

Q. Did you know the terms of the lease? A.
No, sir, I did not.

Q. Did you know where your husband kept the
lease? A. Yes, sir.

Q. Where? A. He had a strong box, of
course, he kept it locked in that.

Q. You found the lease after he died? A.
Yes, sir.

Q. You signed the lease after he died? A.
Yes, sir.

Q. And your son also signed the lease, after
he died? A. Yes, sir.

Q. And then you had the lease recorded? A.
Yes, sir.

Q. And that lease is the lease for fifteen years
on the property?

Mr. Barnitt—Objected to.

Q. And that lease is on the property which you
Occupy? A. Yes, sir.
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Cross Examination by Mr. Barnitt:

Q. Mrs. Ulrich, you moved into this property
in April, 1920, didn’t you? A. It was around
that time.

Q. Do you know whether your late husband
and your son moved into the store below at about
the same time that you moved upstairs? A. Yes,
sir.

Q. And you have continued in possession of the
dwelling quarters above the store ever since the
house was completed up to the present time? A.
Yes, sir.

Q. And your husband and your son continued
in possession of the store below until the death
of your husband? A. Yes, sir.

Q. And then, after your husband died, in the
fall of 1923, approximately October 29, 1923, your
son continued in possession of that store, didn’t
he, until he was adjudicated a bankrupt? A.
Yes, sir.

Q. After your husband died you know, don’t
you, that your son went into bankruptey? A.
Yes, sir.

Q. And since that time you have still been
upstairs in the dwelling quarters? A. Yes, sir.

Q. Referring to the lease which you say you
found in your husband’s strong box, you did not
find that in his strong box until after he died?
A No, six.

Q. And before that, you had never seen that
paper, had you? A. Not to my knowledge, no,
sir.

Q. When was it, after his death, that you first
saw this paper in his strong box? A. When we
opened the box.

55
Mrs. Kate E. Ulrich—cross

Q. When was that? A. Well, I suppose it was
about four days after he died.

Q. Approximately the early part of Novem-
ber, 19237 . As Yes,  sir.

Q. Who was with you when you did that?
A. My son, John J. Ulrich.

Q. The young man that went into bankruptey ?
A. Yes, &ir.

Q. Do you know whether he had ever seen
that paper before that time when you discovered
it in that box? A. He did not either.

Q. After you saw the paper which you after-
wards found out to be a lease, what did you do
with that paper, if anything? A. I took it to
my lawyer.

Q. When was that, Mrs. Ulrich? A. I sup-
pose about a week after.

Q. Was your son John J. Ulrich with you
when you took it to your lawyer? A. Yes, sir.

Q. Was yvour lawyer, Mr. Pfaff, of Elizabeth?
A. Yes, sir.

Q. And at the time you took that paper which
vou found out to be a lease, to Mr. Pfaff, what
did you do, if anything, about signing it then?
A. We signed} 1t

Q. Who told you to sign it? A. My lawyer.

Q. Mr. Pfaff? A. Yes, sir.

Q. Was Mr. Ulrich, the complainant, there?
A. No, sir.

Q. Now, did Mr. Pfaff at the same time also
tell your son John J. to sign that paper, too?
A. "Yesifairs

Q. Now, do you recall whether you signed
that paper on the 15th of November, 19237 A.
Well, I could not tell; I have no figures for that.

Q. After you had signed the paper which you
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found out to be a lease (withdrawn). Did you
ask Mr. Pfaff to read the paper to you? A. He
gave it to me to read.

Q. Hadn’t you read it before that time? A.
No, sir.

Q. Was John there when Mr. Pfaff read it?
A. Yes, sir.

Q. And did you read it? A. Yes, sir.

Q. Did you read it out loud?

Mr. Greene—We, admit in our pleadings
that this paper was signed after the hus-
band died.

Q. Did you read it out loud? A. No, sir.

Q. After you read it—did you read it all
through? A. I suppose I did.

Q. Did you read it through? A. I don’t think

I did at that time.

Q. What part of the lease did you read, if you
remember? A. I read so that I would know what
I was signing.

Q. Tell me what you read; do you remember
what you read? A. I cannot remember now.

Q. Do you remember any part of the lease
that you read? A. I could not remember it to
say it over to you.

Q. Do you remember any part of it? A. No,
sir.

Q. Do you know whether John J. Ulrich then
read the lease after you read it? A. I don’t
know whether he read it at that time or not, but
I suppose he did.

Mr. Barnitt—I ask to have that struck
out.
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The Court—Strike it out.

Q. After that, when you signed it, did Mr.
Pfaff tell you what he was going to do with the
lease? A. Record it.

Q. Did you have it recorded? A. I know it is
recorded.

Q. Did you ever get the lease back from Mr.
Pfaff after that? A. I don’t know whether I
have that lease, or whether he has it in his
possession.

Q. Mr. Pfaff? A. Yes, sir.

Q. You also don’t know whether you ever got
it back from him from that time to this? A. If
I have it, I have it at home in my strong box, but
I don’t remember whether he gave it to me.

Q. Now, you said that your husband paid  all
the taxes and assessments up to the time he died
on this property, didn’t you? A. Yes, sir.

Q. How do you know that? A. Only by
what he told me.

Q. When did he tell you that? A. Each time
that he paid me he would tell me.

Q. Do you know whether he paid the taxes for
1923 before he died? A. I could not tell that.

Q. Don’t you know that he did not pay the
taxes in 1923, don’t you know that? A. I could
not tell; he transacted all his own affairs.

Q. Don’t you know, Mrs. Ulrich, that your son
did not pay the 1923 taxes on this property? A.
I could not tell.

Q. So you are not correct when you stated in
answer to your counsel, that your husband paid
all the taxes and assessments on this property
up to the time of his death; is that true?
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Mr. Greene—I object to that.
The Court—She says she does not know.

Q. Now, Mrs. Ulrich, you found out, didn’t
you, in Mr. Pfaff’s office, when he read this lease
to you, that it provided for the payment of ten
dollars a year on this property? A. Yes, sir.

Q. Do you know whether your husband ever
paid that ten dollars? A. I don’t know.

Q. You never paid anything? A. No, sir.

Q. Do you know whether John J. Ulrich ever
paid any? A. I don’t know.

Q. Do you know whether it was ever offered
by you or your husband or your son—do you know
whether it was ever offered by yourself or your
husband or John J. Ulrich to Charles W. Ulrich,
the complainant, your brother-in-law? A. I don’t
know.

Q. You knew in 1920, at the time this building
on Westfield Avenue was started to be con-
structed, that Mr. Ulrich, your brother-in-law,
owned that property? A. Yes, sir.

Q. Were you living across the street from this
property at that time? A. No, sir.

Q. You knew your husband had a store across
the street, an accessory store? A. Yes, sir.

Q. You don’t know anything with reference to
the particulars of any transaction between your
late husband and Mr. Ulrich about that building
that was being constructed on his property which
you afterwards lived in, do you? A. 1 don’t
know anything about it.

Q. You spoke of a mortgage being on this
property before, didn’t you? A. Yes, sir.

Q. Now, did your husband ever speak to you
about that mortgage? A. Yes, sir.
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Q. Did he tell you how much it was for?
A. Yes, sir.

Q. Did he tell you where he gét the money
from? A. XYesjisir,

Q. What did he tell you?

Mr. Greene—Objected to, because counsel
objected to any testimony on this mortgage
on direct examination, and I do not think it
is proper cross examination.

The Court—Objection overruled.

What did he tell you?
Mr. Greene—I object.

Q. Where did he get the money from; do you
know where he got the money from? A. Yes, sir.
Q. From whom did he get the money?

Mr. Greene—Objected to.

A. He got it from a man named Menge.

Q. Do you know Louis Menge? A. Yes, sir.

Q. Do you know how much the mortgage was
for? A. $3000.

Q. Do you know whether Mr. Ulrich signed
the mortgage on his property to Mr. Menge for
the $3,000? A. I think he did.

Q. Do you know, as a matter of fact, whether
Mr. Menge gave the $3,000 to your husband?
A. T don’t know.

Q. Do you know anything about the note trans-
actions of your husband with the bank,.the Na-
tional State Bank of Elizabeth, in connection with
this property ?
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Mr. Greene—I think that is objectionable.
The Court—ODbjection overruled.

A. Well, I knew he had notes.

Q. Did he ever tell you he had the complain-
ant endorse those notes for him? A. Yes, sir.

Q. Do you know whether he did indorse them
for him? A. I could not tell you.

Q. Do you know whether one of the notes was
for $4,0007?

Mr. Greene—Objected to.
The Court—Objection overruled.

A. 1 don’t know.

Q. Mrs. Ulrich, in your answer filed in this
suit, this proceeding, you said that you tendered
to Mr. Ulrich, the complainant, on the 19th of
January, 1924, ten dollars rent for the year 1924,
did you do that? A. You say I said I did?

Q. Yes, ma’am.

Mr. Greene—This was a tender made by
counsel for the other defendant.

Mr. Barnitt—And we deny that; I am
asking her now whether she did.

A. No, sir, I did not.

Q. Did you authorize anybody on your behalf
to make a tender of ten dollars to Mr. Ulrich in
January, 1924, or any other time? A. No, sir.

Redirect Examination by Mr. Greene:

Q. Mrs. Ulrich, you were present at a meeting
held between your husband and Mr. Charles W.
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Ulrich at Singac, New Jersey, were you not? A.
Yes, sir.

Q. You were present, were you not? A. Yes,
sir.

Q. When was that? A. Well, it was previous
to the building, but I could not tell you the time.

Q. Approximately, how long before the build-
ing was started? A. Well, it was in the summer.

Q. The summer of the year in which the build-
ing was begun? A. Yes, sir, it was in the sum-
mer as it was built in the fall or winter time.

Q. Who lived in Singac at that time? A. Mr.
Charles Ulrich.

Q. Do you remember any conversation with
reference to this lease at that time? A. No, sir;
they were talking, but I was not interested.

Q. Do you remember any part of the conversa-
tion at all at that time? A. Nothing more than I
remember that he could have a lease on the
property, if he wanted.

Q. Who could? A. My husband could have
a lease on his property to build.

Q. Who said he could have such a lease? A.
Mr. Charles Ulrich. ‘

Q. Was anything said at that time as to the
length of that lease?

Mr. Barnitt—Objected to as leading. I
think counsel should be restricted.

Q. Will you tell us the gist of that conversa-
tion, the best you can remember? A. There was
no conversation that I had taken any interest in,
because it was between two brothers.

Q. You did not hear it at all? A. I did not
hear the conversation any more than I heard them
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speaking of taking a lease in that way and build-
ing on it.
Q. That is all you remember? A. Yes, sir.
Q. You remember no terms being mentioned at
all? A. Not any more than he said he could
have it for fifteen years or longer, if he wanted to.
Q. Who said that? A. Mr. Charles Ulrich.
Q. You remember that? A. Yes, sir.

Recross Examination by Mr. Barnitt:

Q. Who was present at the time that conversa-
tion took place, when you heard Mr. Ulrich tell
that to your husband? A. Nobody but us three.

Q. Where was that conversation when it was
held at Singac? A. It was in the house.

Q. Whose house? A. His house.

Q. Whose? A. The house that was mot
finished.

Q. Was it in the house of your brother-in-law?
ALt Yes, 'Sir.

Q. What time of the day was it that conversa-
tion took place? A. In the daytime.

Q. Do you remember what time of the day it
was; do you remember what month it was? A.
No, sir.

Q. Do you remember what year it was? A.
It must have been the year that we built.

Q. Do you know what year it was? A. No,
sir, I do not.

Q. Do you know whether it was in the spring,
fall, summer or winter? A. Well, it was the
summer.

Q. Do you know whether it was the summer be-
fore the house was started to be constructed on
Westfield Avenue in Elizabeth? A. I could not
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say that because I have no figures, no data with
me.

Q. Can you say approximately how many
months it was before the building was started on
Westfield Avenue in Elizabeth? A. I could not
say the exact weeks of the year.

Q. You do know that the building was not
started on Westfield Avenue until January, 1920,
don’t you? A. Yes, sir.

Q. Now, do I understand you to say that the
conversation that you referred to took place about
this lease before that building was started; is
that right? A. Certainly.

Q. Yet you cannot say what year it was
before that, that that conversation took place?
A. T could not.

Q. Why not? A. It might have been two or
three years before.

Q. Have you a good memory? A. No, sir.

Q. What recalls to your mind so distinctly
the fact that Mr. Ulrich said to your husband at
the time you say this conversation took place,
that he, your husband, could have a lease on a
building which was not then started, for fifteen
years? A. Well, he proposed it; as I understand,
my husband asked Mr. Ulrich about that, and
they agreed that it would be nice. That is the
only thing I knew about it. They agreed it
would be very nice to have a building on the
broperty; he said he could have a lease.

Q. Who did? A. Mr. Ulrich; he would not,
naturally, build on a piece of property without
any lease.

The Court—Strike that out.
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any lease.

The Court—Strike that out.
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Q. I am asking you what was there about that
conversation that you now recall so distinctly that
your husband had the privilege from Mr. Ulrich
of having a lease on a building for fifteen years
that was not then started yet; what was there
about it? A. I could not answer those questions,
because that is all I remember.

Q. Do I understand you to say that you re-
member nothing else about this conversation ex-
cept that Mr. Ulrich, your brother-in-law, said to
your husband that he could have a lease on this
place for fifteen years, and your husband said that
would be very nice? A. That is right.

Q. How long did that conversation take place?
A. T don’t know how long they were talking; I
went out.

Q. Speaking of the day your husband had this
conversation with Mr. Ulrich, your brother-in-
law— A. We were up there all day, but how
long we were in that building I cannot say; pos-
sibly an hour.

Q. Did you ever ask your husband after that

whether he got the lease for fifteen years on the
building which was subsequently erected? A. I
knew he had.

Q. How did you know that he had it? A. Be-
cause he could not build if he did not have it;
he had to have a lease in order to build on that
property. ) |

Q. Your husband never told you that he had
the lease? A. He did not have it at that time.

Q. What time was it you are now speaking of?
A. The time he was talking about it.

Q. I ask you if he ever said to you after-
wards that he had a lease on this property; did
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he ever tell you that? A. At the time he got the
lease he told me.

Q. When did he get the lease? A. That I
cannot say.

Q. You say “At the time he got the lease”;
do you mean the physical possession of the lease,

handed to him, is that what you mean? A. Yes,
sir.

Q. When was that? A. I should have brought
my notes with me.
: Q. Do you know whether it was after the build-
ing was finished—(interrupted).

By the Court:

Q. Have you got notes? A. I have papers at
home.

Further Recross:

Q. Isn’tit a fact that you never knew that your
husband had a lease on this building until after
you found the document in the strong box four
days after he died? A. I knew he had the lease, but
I never saw it before that day.

The Court—Have this testimony written
up for me, and the case will go on later.
Adjourned.
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MOTION TO AMEND PLEADINGS and John J. Ulrich, the widow and son of

the deceased, being also named as grantees

Transcript of testimony taken in the above en- | in the lease. The theory of that is, that it
titled cause, at the Chancery Chambers, Paterson, was given to him under an agreement en-
New Jersey, on June 18, 1924, before Hon. Vivian tered into contemporaneously with the exe-
M. Lewis, Vice Chancellor. cution and delivery of this lease, whereby it
Same appearances as before noted. was agreed that the decedent should re-

Mr. Greene—I have two motions ad-
dressed to this suit, on behalf of the de-
fendant; and the first application is an ap-
plication for leave to join Mrs. Kate E.
Ulrich, the administratrix of the estate of
her late husband, Louis C. Ulrich, deceased,
as a party defendant in this suit. I have
written to Mr. Barnitt on the 11th, telling
him I would make this application before
your Honor today, and join her as a party
defendant. I have discussed this matter
with Mr. Barnitt some time back, and I gave
the matter considerable study and thought,
and I think she should be made a party.

MOTION TO DISMISS BILL

The second motion is addressed to the
sufficiency of the bill, and I will move to
dismiss the bill.

This bill is filed by Charles W. Ulrich,
a brother of the deceased, to have decreed
null and void a certain lease which he exe-
cuted in 1920 for certain property in
Elizabeth. The theory of the bill is, that
this lease, which was for fifteen years, was
executed and delivered to Louis C. Ulrich,
the deceased; the name of Kate E. Ulrich

10 main in possession of the lands and prem-

ises in question for a period of ninety
months from the date thereof, upon certain
conditions, namely, that he should build a
piece of property, a building on the land in
question, which is owned by the complain-
ant at his own expense, and to pay taxes
and interest and water charges in connec-
tion with this property, and that in con-
sideration of his doing this he should re-
main in peaceable possession for ninety
months. That is the contention of the com-
plainant.

Now, the lease provides, that in case of
the death of the decedent, that is, Louis C.
Ulrich, his wife, Kate Ulrich, and the son,
John J. Ulrich, should receive the benefit
of the lease, or the survivors of them.

Now, four years, almost, after the lease
was executed, and after the death of Louis
C. Ulrich, the decedent, a bill was filed
in this Court to set it aside on the ground
that there was fraud in procuring this
lease, and that the lease should have been
for ninety months instead of for fifteen
years.

Now, we, in behalf of John J. Ulrich, the
son, and on behalf of Kate, the widow, filed
answers denying the allegations in the bill,
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setting forth that there was no fraud, and
that the contract or lease sets forth the
true intention between the parties, that the
building was erected, that we have paid the
taxes and all the other overhead expenses
provided for in this lease, and that in equity
there can be no decree setting aside, un-
less the parties are established in the same
status that they would have been if this
agreement had not been entered into, and
we say, that if a dcree is made that we
are entitled to an accounting for the
moneys that were expended in the erection
of this building.

This is a suit, essentially a suit against
the representative of a deceased, and for
that reason the widow, the administratrix,
should be made a party, because she has an
interest; because she is entitled to admini-
ster all the goods and chattels, rights and
credits, etec., of this decedent, she has an
interest in this lease. If this lease is de-
creed to have been actually given the de-
ceased, it was given to the decedent; it
was not intended to be given to the widow
and John J., the son, who are mesne gran-
tees; that being so, it must follow as a
natural consequence, that she, in her re-
presentative capacity, has an interest in this
lease. That being so, it seems to me only
proper that she be made a party defendant,
otherwise, I cannot see what value the d(?—
cree would be, if the right of the admini-
stratrix were not determined. Suppose 2
decree is made in favor of the complainant,
that decree will only run against Kate E.

69
Motion to Dismiss Bill

Ulrich individually, and against her son.
It does not set forth a cause of action.

Secondly: That the bill of complaint
shows that the complainant has been guilty
of such laches that this Court should not
grand relief.

And the third is, that the entire bill, as
framed, is an attempt to vary the terms
of a written instrument as being an agree-
ment entered into contemporaneously with
this lease.

The decedent, Louis C. Ulrich, dying, his
lips are sealed; any testimony this com-
plainant may give will deprive us of a
right of explanation as to just what was
the relationship between the parties. A
similar case was passed upon in this court
by Vice Chancellor Garrison, Kelsey vs.
The Agricultural Insurance Company,
which was subsequently cited with ap-
proval by Vice Chancellor Lane. I would
like to cite a portion of this opinion, which
is reported in 79 Atlantic.

As I understand, under the rules now,
the court may reserve a motion to strike
out a bill.
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