In Chancery of New Jersey.

Between
William H. Jeffer s, On Bill &.
Complainant. ~ On appeal of
and the National
Iron Bank of
The New Jersey and Pennsyl Morristown,
yania Railroad Compan vy, NewJersey.

Defendant.

Brief for Appellant.

Facts.

January 14, 1913. Frederic V. Pitney, the Re-
ceiver of the defendant company, submitted to
the Court a petition setting forth that he needed
money to satisfy certain debts, future freight
charges, rental of engines and other purposes,
and praying authority to provide himself with
sufficient funds by issuing certificates of indebted-
ness to be a first charge on the property of the
company. (Page 1, &c.)

January 14, 1913. Upon the Receiver’s petition
an order to show cause was issued which, among
other things, directed that the creditors of the
defendant company should show cause before the
Court on Tuesday, January 28th, 1913, why the
Receiver should not be authorized and empowered,
among other things, to raise sufficient funds either
upon Receiver’s certificates or otherwise, in order
to protect the property of the company, and to
operate the railroad, such certificates of indebted-
ness to be a first lien on the property, real and
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personal of said railroad company, in preference
to any mortgage or other lien or claim thereon.
(Page 9 &c.)

January 14, 1913. An order was made that
Pitney, Hardin & Skinner be the solicitors of the
Receiver. (Page 12 &c.)

January 28, 1913. Affidavit of the Receiver was
filed setting forth the necessity of borrowing
money. (Page 13 &c.)

January 28, 1913. Order made directing that
the Receiver have authority to borrow money by
issuing Receiver’s certificates of indebtedness
maturing not later than twelve months from their
date and not at any one time exceeding in amount
'$7,000, and carrying interest at not exceeding the
slegal rate, such certificates to be a first lien on
the property, real and personal of the defendant
railroad company, in preference to any mortgage,
judgment or other lien thereon, excepting only a
certain mortgage given by Charles D. Haines to
Alfred Mills and John H. Lidgerwood, surviving
executors and trustees of Stephen Vail, deceased,
dated April 26, 1900. (Page 20 &c.)

November 17, 1914. Petition of the National
Iron Bank of Morristown, New Jersey, for an
order to sell the property of the defendant com-
pany to pay the principal and interest of two cer-
tain Receiver’s certificates, one made by Frederic
V. Pitney, Receiver of the defendant company,
February 14, 1913, for $3,000, with interest from
the date thereof, at the rate of six per cent, per
annum, payable every three months, out of the
property of the said defendant company, or the
proceeds thereof, prior to any other debt or de-
mand of any kind or character whatsoever; the
other certificate bearing date June 13, 1913, for
$4,000, with interest from the date thereof at the
rate of six per centum per annum, payable every



three months, out of the property of the defendant
company or the proceeds thereof, prior to any
other debt or demand of any kind or character
whatsoever, except the aforesaid -certificate for
$3,000. (Pages 23 &c.)

Copies of certificates of indebtedness are at-
tached to the petition as Schedule B and Schedule
C.  (Pages 43-45.)

November 17, 1914. Order on the petition of
the National Iron Bank of Morristown, New Jer-
sey, directing the Receiver and creditors to show
cause on December 8, 1914, why an order should
not be made for the sale of any property in the
hands of the Receiver, and for the sale and appli-
cation of any property of the defendant company
liable therefor, for the purposes of providing for
the payment of the amount due to the bank for
principal and interest of two certain certificates
of indebtedness, in preference to any mortgage,
judgment or other lien or claim thereon, excepting
the aforesaid mortgage given by Charles D.
Haines. (Page 50 &c.)

December 8, 1914. Order continuing the hearing

on the order to show cause to December 29, 1914.
(Page 56 &c.)

December 29, 1914. Order directing notice to be
given to additional parties and continuing the
former order to January 12, 1915. (Page 58 &c.)

January 12, 1915. Order further continuing
hearing to January 26, 1915. (Page 61 &Q)

January 26, 1915. Order adjudging that there
is due the National Iron Bank of Morristown,
New Jersey, upon the two certificates of said Re-
ceiver, the sum of $7,000 with lawful interest
thereon from October 1, 1913, together with costs
of suit, to be raised from and out of the real and
personal property of the defendant company, and

irecting that said certificates of indebtedness were
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a first lien upon all the property, real and per-
sonal of the defendant company, in preference to
any mortgage, judgment or other lien or claim
thereon excepting only the taxes due thereon to
the State of New Jersey, and the aforesaid mort-
gage given by Charles D. Haines.

Further ordered that the railroad line of the
defendant company, and all the real and personal
property of the defendant company, including all
its franchises, rights, privileges, effects, and all the
assets of every character.and description whatso-
ever, and all the right, title and interest of the
Receiver be sold by the Receiver free and clear of
any mortgage, judgment, Receiver’s certificates, or
other lien or claim thereon whatsoever, excepting
the taxes and said mortgage.

Ordered further that out of the proceeds of
sale the Receiver pay to the bank, or its solicitors,
its said debt, interest and costs, and a counsel fee
of $250 and that in case more money should be
raised by the sale than should be sufficient to
satisfy such payment, such surplus money should
be administered by the Receiver according to law,
and the further orders of the Court, and that all
the parties to the proceeding should be absolutely
debarred and foreclosed of and from all equity of
redemption of, in and to the said real and personal
prepertv, when sold in accordance with the decree.
(Page 67 &c.)

September 15. 1915. Order amending order to
sell by directing the Receiver to make sale of en-
tire property either as a whole or in parcels m
his discretion, and that he proceed to make sale
under the advertisement commenced by him.
(Page 70 &c.)

October 18, 1915. Petition of Receiver setting
forth the sale of the company’s property for
$28,600 and praying for an order of confirmation.
(Page 72 &c.)
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October 18,1915. Order confirming sale. (Page
82 &)

December 13, 1915. Petition and report of Re-
ceiver and final account showing in addition to the
certificates unpaid obligations of the Receiver
amounting to $2,019.12 and a balance in Receiver’s
hands of $13,985.77, and praying for -an order ap-
proving and allowing the account and fixing and
determining the fees and allowances of the Re-
ceiver in the administration of his trust, and fixing
and determining the fees, costs and allowances of
his counsel, and providing for the payment of.said
fees, costs and allowances, and further directing
the distribution of any balance of the funds in the
hands of the Receiver among the holder of the Re-
ceiver’s certificates and the various administration
creditors, and praying to be discharged from
further duty, and asking that his bond as Receiver
be directed to be canceled and void. (Page 93 &c.)

December 13, 1915. Order directing stock-
holders, creditors, bond holders and mortgagees to
show cause on December 29, 1915, why the petition
and report should not be ratified and confirmed,
and why an order should not be made fixing and
determining the fees and allowances of the Re-
ceiver in the administration of his trust, and fixing
and determining the fees, costs and allowances of
his counsel, and providing for the payment thereof,
and why an order should not be made directing
the distribution of any balance of funds in the
hands of the Receiver, among the holder of the
Receiver’s certificates and the various administra-
tion creditors, not including three disputed claims,
and why the Receiver should not be discharged.
(Page 103 &c.)

February 17, 1916. Vice Chancellor Howell,
who heard the argument on the return of the or-
der filed an opinion advising the payment of $3,000
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and expenses to the Receiver, and $3,000 and ex-
penses to his counsel, and advising that the balance
of funds be distributed pro rata among the holder
of the Receiver’s certificates and unsecured credi-
tors of the Receiver of the defendant company.
(Page 110 &c.)

February 23, 1916. Order approving Receiver’s
account, discharging the Receiver therein, and
making the allowance asked for in accordance with
the opinion of Vice Chancellor Howell. (Page
120 &c.)

February 26, 1916. Order entered amending the
order approving the accounts, by making an allow-
ance to the Receiver for additional expenses.
(Page 128 &c.)

March 8, 1916. National Iron Bank of Morris-
town, New Jersey, filed its notice of appeal, and
the same was served upon the respondents March
23, 1016. (Page 130 &c.)

April 5, 1916. Petition of appeal filed appeal-
ing from that part of the decree which provides
for the payment of Receiver’s compensation and
expenses and his counsel’s compensation and ex-
penses in preference to the claim of the appellant,
and to that part of the decree providing for the
pro rata payment of the amount due on the Re-
ceiver’s certificates and to the unsecured creditors.
(Page 134 &c.)

April 10, 1916. Copy of petition of appeal
served upon the solicitors of the Respondents.
(Page 138.)

May 3, 1916. Formal answer to petition of ap-
peal. (Page 139 &c.)

It will be noted that the Receiver and the Court
subordinated the claim of the bank to the allow-
ances to the Receiver and his counsel and their
expenses., and directed the bank’s claim to be paid
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pro rata with the claims of the other creditors of
the Receiver for obligations incurred or arising
during the course of the Receivership.

There is due on the Receiver’s certificates the
principal sum of $7,000 with interest from Octo-
ber 1, 1913, to which must be added the taxed
costs of the National Iron Bank amounting to
$134.83 and a counsel fee to its solicitors of $250.
(Pages 67, 68.)

The holder of the Receiver’s certificates claims

priority in payment out of the moneys in the
hands of the Receiver.

By the petition of the Receiver filed January
14th, 1913, (Record page 1) it appears that he
needed money to satisfy the demands of the Cen-
tral Railroad Company for freight charges in or-
der to continue the business of the company, the
Central requiring prepayment and the Receiver
being unable to comply therewith; that future
freight charges could be adjusted by making a cash
deposit and thereby the ordinary freight business
of the defendant company would be restored to it;
that the Receiver had no moneys in his hands with
which to make such deposit, and could not pledge
any money that he might afterwards receive to-
ward securing such freight charges, or raise money
by Receiver’s certificates, or otherwise, without the
order of this Court; that money would also be
needed for cash settlements of any balance due to
the Central Railroad Company at short intervals;
that the arrangement would also involve the mak-
ing of a deposit in advance by the Receiver to
cover the monthly rental of one or more engines
rented from the Central Railroad Company, and
that only upon such terms could the defendant
company be allowed to continue in possession of
the locomotive or locomotives, the defendant com-
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pany owning none; that an approaching pay day
would require a considerable sum of money for
the payment of wages; that the sum of at least
$4,500 would be required for ties to be laid in ac-
cordance with an orcler of the Board of Public
Utilities Commissioners of the State of New Jer-
sey; that money was needed to pa™ a coal bill and
the accrued charges* which it seemed necessary to
pay and satisfy in order to continue an advan-
tageous contract, and in and by said petition the
Receiver prayed the aid of the Court in the
premises and authority to issue Receiver’s certifi-
cates of indebtedness “to be a first lien on the
property, real and personal, of the said railroad
company in preference to any mortgages thereon.

The order, to show cause granted January 14,
1913, on this petition, and returnable January 28th,
1913, (page 9) recited “and the Court being of the
opinion that under the circumstances of this case
the Receiver should be given authority to raise
sufficient funds to enable the Receiver to properly
protect the property of the said Receiver’s com-
pany and to operate the railroad by the issue of
Receiver’s certificates of indebtedness to be a first
lien on the property, real and personal of. the said
railroad company in preference to any mortgage,
judgment or other liens or claims thereon” except-
ing a certain mortgage held by the trustees of
Stephen Vail, deceased, and an order made Jan-
uary 28th, 1913, and authorized the Receiver to
procure money by the issue of Receiver’s certifi-
cates of indebtedness, maturing not later than
twelve months from their date, and not at any one
time exceeding in amount $7,000 and carrying in-
terest at not exceeding the legal rate, such certifi-
cates to be a first lien on the property, real and
personal, of the defendant company in preference
to any mortgage, judgment or other liens or claims
thereon excepting as aforesaid.
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By virtue of the authority so conferred by the
Court, the Receiver on the 14th day of February,
1913, executed to the National Iron Bank of
Morristown, N. J., his certificate as Receiver for
the sum of $3,000, payable within twelve months
from its date, with interest at the rate of six per
centum per annum, payable every three months,
out of the property of the company, or the pro-
ceeds thereof, and in and by this certificate he
did certify that the same was issued under the au-
thority of and pursuant to the aforesaid mentioned
order of the Court of Chancery, and that the
amount named in the certificate by the terms of
said order was made a first lien and charge against
the entire property of the railroad company, and
the proceeds thereof, ‘prior to any mortgage, judg-
ment, lien or claim whatsoever, excepting the mort-
gage above referred to. (Page 43.)

On June 13, 1913, the Receiver executed a second
certificate to the bank for $4,000 with interest at
the rate of six per centum per annum, payable
every three months, out of the property of the
company or the proceeds thereof; and in and by
this certificate he did certify that the same was
issued under the authority of and in pursuance of
said order of the Court, and that the same re-
mained unrevoked and unaltered, and that the
amounts named in the two certificates were made
first liens and charges against the entire property
of the New Jersey and Pennsylvania Railroad
Company, and the proceeds thereof, prior to any
other mortgage, judgment, lien or claim whatso-
ever, except as above mentioned. (Page 45;)

The interest on these certificates defaulted and
the National Iron Bank of Morristown, N. J.,
filed its petition for the sale of the property, real
and personal, of the defendant company, to pay the
certificates (page 23), and after public hearings in
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open Court upon orders to show cause, at which
the Receiver was present and also represented by
counsel, an order was made on January 28th, 1915,
(page 63) by which, after reciting the Receiver’s
certificates and the proceedings on the orders to
show cause, it was adjudged that there was due
the National Iron Bank of Morristown, N. J., upon
the two Receiver’s certificates the sum of $7,000
with lawful interest from October 1, 1913, together
with its costs of suit to be taxed, to be raised and
paid out of the real and personal property of the
defendant, the New Jersey and Pennsylvania Rail:
road Company, and that said certificates of in-
debtedness were a first lien upon all the property,
real and personal of the said defendant railroad
company, in preference to any mortgage, judg-
ment, or other lien or claim thereon, excepting only
the tax due to the State of New Jersey “and the
mortgage held by the trustees of Stephen Vail, de-
ceased,” and it was thereby further ordered that
the railroad line of the defendant company and all
its real and personal property, including all its
franchises, rights, privileges and effects, and all
its assets of every character and description what-
soever, and all the right, title and interest of the
said Receiver thereto, should be sold by the said
Receiver free and clear of any mortgage, judg-
ment, Receiver’s certificates or other liens or
claims thereon, excepting only the taxes and mort-
gage above mentioned, to raise and satisfy the
said debt, interest and costs due to the National
Iron Bank of Morristown, N. J.

And it was further ordered that out of the pro-
ceeds of the sale the said Receiver should pay to
the said National Iron Bank of Morristown, N. b»>
or to its solicitors, its said debt, interest and costs,
and to the solicitors of said bank, a counsel fee
of two hundred and fifty dollars, and “that in
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case more money should he raised hy the sale than
should he sufficient to answer such payment, such
surplus money should he administered hy said Re-
ceiver according to law and the further orders of
this Court

Counsel for the Receiver contend that the dis-
tribution of the assets remaining in his hands
should be made in accordance with the prayer of
his report (page 100), and the final decree thereon
(page 124).

It is not only manifest from the record of the
presenl case that the parties interested considered
the Receiver’s certificates entitled to priority in
payment, and not subject to any other claim or
debt, but this Court has already judicially de-

clared their status and adjudicated that they are
entitled to priority.

The petition of the Receiver (page 1) for an
order authorizing Receiver’s certificates to be
issued, showed the necessity of raising cash for
the then immediate purposes of the Receiver in
preserving the estate and to put the road in
running operation, and in the prayer of that
petition authority was asked to issue certificates
which should be a first lien on the property, real
and personal, of the railroad company. In ac-
cordance with the prayer of the petition this Court
authorized the Receiver, in order to properly pro-
ect the property of the company and to operate
he railroad, to issue Receiver’s certificates and
therein declared that they should he a first lien on

e property, real and personal, in preference to
any mortgage, judgment or other lien or claim,
hereon__except.the mortgage of the Vail estate.
(Rage 21.)

The Receiver then issued his certificates to the
National Iron Bank of Morristown, N. J and
therein declared that they were a first lien and
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Charge against the entire property of the railroad
company and the proceeds thereof. (Pages 43
and 45.)

Subsequently an order to sell was made by this
Court, whereby the Court decreed the certificates
to be a first lien (page 67, line 14) and the Receiver
was directed to pay the debt based on the Re-
ceiver’s certificates with interest and costs and a
counsel fee of $250 out of the proceeds of sale, and
to administer the surplus as directed by law and
the further orders of this Court. (Page 68.)

It is not at all likely that the Iron Bank would
have considered, for a moment, making a loan on
the certificates had it known that there would be
adverse claims, or a disposition to contest their
priority, or that the certificates would not be pro-
tected, or that they in effect would not be a first
lien on the property of the defendant company.
It would have been hazardous to have made the
loans without the protection which the bank be-
lieved and was justified in believing the order au-
thorizing the issue of the certificates, by its ex-
press terms, guaranteed to it. The moneys were
loaned on the strength of the order and with the
full assurance by the explicit language thereof and
the certificates and record that the certificates were
to be first paid, and the bank is therefore entitled
to full and complete satisfaction of its entire claim
out of the moneys remaining in the Receiver’s
hands.

The final analysis of the decree of the Court be-
low would result as follows:
Balance in hands of Receiver (page 122) .$13,985.77
Allowances* to Receiver and

counsel (page 123)........... $6,000.00
Receiver’s taxed costs......... . 1,283.01
Expenses (pp.,123, 129)......... 113.70
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Bank’s taxed costs and coun-

sel fee (page 123)............. 384.83  7,781.54
Leaving ... coovvvevveieennn. $6,204.23
To pay:
Receiver’s certificates ....... $7,000.00
With interest from Oct. 1,
1913, to June 1, 1916........... 1,120.00
$8,120.00
Claims of administration
creditors ....coeeeee. . 2,019.12
‘ $10,139.12
Deficit 3,934.89 $6,204.23

RECEIVER’S CERTIFICATES (In General.)

“Receiver’s certificates are of compara-
tively recent introduction. They are, gen-
erally speaking, merely evidence in the hands
of the holder that he is entitled to receive from
the fund under the control of the court the
amount specified if the fund is sufficient to
pay in full all holders of such certificates, or
if it is not sufficient, then a pro rata share with
other such holders.”

34 Cyc., p. 296.

RAILROAD AND OTHER RECEIVERSHIP

DISTINGUISHED.

“A practice has grown up incident to rail-
road receiverships, which has become firmly
established by judicial sanction, whereby the
receiver may be authorized to issue receivers’
certificates for the purpose of paying the in-
cidental and necessary expenses for carrying
forward the business of the corporation, so

at it may continue a going concern, and



14

thereby supplant or supersede prior liens,”
& * * #

“ The. reasons, however, for the authority to
issue certificates for purposes beyond the iny,
mediate necessity of preserving and protect-
ing the property have been held to be peculiar
to railroad corporations, because they are
quasi-public concerns * * # V

34 Cyc., p. 297 &e., and at p. 299.

It is settled in New Jersey that a receiver cannot
borrow money and then claim compensation ahead
of those from whom he borrows: Such a claim of
priority for the receiver is contrary to equity, un-
less it is clearly understood by all parties at the
time of the borrowing.

In Nesler v. Industrial Land Development Co.,
(Court of Chancery of N. J., Dec. 31, 1903), 65 N.
J. Eq. 491, at 494, Vice Chancellor Emery says:

“If receivers desire or intend to claim a
preference in payment for their own com-
pensation, they must apply to the court, not
only for such order, but also for the authority
to incur indebtedness, which will be subject to
their claim. Upon such application the court
can, by proper inquiry into the condition of
the estate, make the orders necessary to con-
trol its receivers in the incurring of indebted-
ness, and also to give notice to persons dealing
with the receivers, for services to the trust,
that the receivers’ personal claims for services
are preferred. All claims for services ren-
dered to the trust should be paid in full, if
possible, as preferred claims and as expenses
of the trusts, and where the fund in hand is
not sufficient to pay in full, the claims should,
in the absence of special equities, be paid pro
rata.
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It is apparent, on reading the evidence of
these claimants as well as of the receivers,
that the claimants expected to be paid from
funds to be realized by the receivers from
the property of the company, and not by the
receivers personally; but it is also apparent
that when the debts were incurred none of
these claimants understood that funds which
were expected to come to the receivers’ hands
were to be applied by them to their own com-
pensation, in preference. In the absence of
any such understanding, and in the absence
of any previous order of the court making
the receivers’ compensation for their services
an expense of the receivership to be preferred
over the receivers’ indebtedness incurred for
the necessary services of others relating to
the trust, I think all of these claims must be
paid pro rata with the receiver’s claims for
compensation. ’’

The above case was carried to the Court of
Errors and Appeals and was there reversed be-
cause of a clerical error made in computing the
amounts, although the Court expressly holds ((we
agree with the conclusions of the Vice Chancellor.”

& Atl., p. 109.

The rule laid down by Vice Chancellor Emery
remains in force in this State.

In view of the fact that the lien of the National
Iron Bank was foreclosed and an order of the
court was made fixing its priority before the order
tor priority was asked for by the Receiver, it
would be improper to allow the Receiver’s charges
(which, of course, include counsel fees) to even
pro rata.

A receiver authorized by the Court to borrow
money on receiver’s certificates is in somewhat



16

the same position as an executor authorized by a
testator to borrow on mortgage.

The mortgage comes in ahead of all creditors
except those of record and there is no way in
which the executor can claim his compensation
ahead of the mortgagee.

So it should be with the holder of a receiver’s
certificate.

The Receiver (and his counsel) in the case of the
National Iron Bank is not equitably entitled to any
compensation until the bank is paid, but under no
view of the facts of the case can he be allowed
more than his pro rata proportion.

Vice Chancellor Howell apparently does not con-
sider that the opinion of Vice Chancellor Emery
(given in 1903) should govern.

In considering that opinion, he says:

“No reference is made to the prior case
(November, 1900) of Chesapeake & Ohio Rail-
way vs. Atlantic Transportation Company, 17
Dick. 751, in which the Court of Errors and
Appeals rendered a decision covering the
point, and which could not have been brought
to the attention of the learned Vice Chan-
cellor who decided the Nessler case. In the
Chesapeake & Ohio Railway Company -case
there were three classes of claims struggling
for priority of payment out of the fund which
was insufficient to pay them all in full. The
Court of Errors and Appeals ordered them
paid in the following sequence:

(1) The Receiver’s allowance and the ex-
penses of winding up the corporation, which
would undoubtedly include counsel fees allowed
to the receiver’s counsel; (2) the franchise tax
owing to the State, and (3) the liabilities other
than the expenses of the receiver above men-
tioned incurred by the receiver in carrying
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on the business in the due course of the ad-
ministration of its affairs.

The Chesapeake & Ohio Railway Company
case seems to be a clear authority in this State
for directing the payment of receiver’s fees
and expenses of winding up, in preference to
claims of other classes. No reasons are given
in the opinion; it seems to have been taken
for granted.”

That Vice Chancellor Howell is in error we re-
spectfully submit is evident.

Ist—Recause the opinion handed down in 1900
by the Court of Errors and Appeals does not sup-
port the conclusion of Vice Chancellor Howell,
although he clearly states the finding of the Court
of Errors and Appeals as below shown.

The opinion of the Court in Chesapeake a Ohio
Railway Company v. Atlantic Trans. Co., 62 N.
J. Eq. (17 Dick.) 751, &c., réads as follows:

“The decree of the chancellor appealed from
recites that the assets of an insolvent corpora-
tion were not sufficient to satisfy the liens
thereon and the expenses of the receivership,
and that the receiver had incurred heavy
liabilities in carry on the business of the cor-
poration at a loss, and that a franchise tax
levied by the State during the receivership had
not been paid. The attorney-general con-
tended that this tax was entitled to preference
in payment. The decree ordered, adjudged
and decreed that the application of the attor-
ney-general for the payment of franchise
taxes to the State in preference to the re-
ceivers’ allowance, and to the expenses of ad-
ministration and to the liabilities incurred by

the receivers in the course of administration,
be denied.”
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From this decree the attorney-general has
appealed.

Within the principle upon which the case
of United States Car Co. v. Crews, 12 Dick.
Ch. Rep. 357, was decided in this Court, the
decree appealed from in the present case was
correct in so far as it denied the application
of the attorney-general for the payment of the
franchise tax to the State in preference to
the receivers’ allowance and the expenses of
winding up the corporation, and it was incor-
rect in so far as it denies the application of
the attorney-general for payment of the fran-
chise tax in preference to liabilities, other
than such expenses incurred by the receivers
of the insolvent company in carrying on the
business or other course of administration of
its affairs. To effect this modification a re-
versal of the decree of the Court of Chancery
will be necessary.”’

The question of receivers’ certificates is not con-
sidered in the Chesapeake & Ohio case and there is
nothing in that case to prevent such certificates
from ranking with the allowance and other ex-
penses of the receiver in winding up the business
and such certificates might even take priority in
some, cases without conflicting with the decision.

2nd”*-Because the conclusions of Vice Chancellor
Emery conclusively support our position—aside
from the error as to the question of fact these con-
clusions were approved by the Court of Error and
Appeals as above shown on June 18, 1906, in the
following words: “We agree with the conclusions
of the Vice Chancellor.”

While it is possible that Vice Chancellor Emery
might not have seen the decision of the Court of
Errors and Appeals in the Chesapeake & Ohio
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case it is not probable that the Court of Errors
and Appeals itself could have overlooked it.

The members of that court in all probability re-
membered it and considered Vice Chancellor
Emery’s decision in harmony with it as it un-
questionably is.

The Receiver (or his counsel) procured the loan
from the bank and informed the officials of the
bank that it was to be a first lien aiid the certifi-
cates were made a first lien by order of the Court
at his request or at the request of his counsel.

Instead of procuring an order making the lien
of the certificates subject to his commissions and
the counsel fee as he could have done under the
decision in the Nessler case he had the certificate
made a prior lien.

If he had had a provision inserted making the
certificates subject to commissions and counsel fee
the bank would not have loaned the. money.

Under the ruling of the United States Circuit
Court of Appeals in Willcox v. Southern National
Bmh, 211 Fed. Rep. 968 (March 12, 1914,) the cer-
tificates in question should have priority over the
commissions of the receiver and the fee of his
counsel.

The report of this case is given below in its
entirety:

“Willcox et al. v. Southern Nat. Bank of Wil-
mington, N. C, et al.
Buell v. Kanawha Lumber Corporation.

(Circuit Court of Appeals, Fourth Circuit,
March 12, 1914.)
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No. 1232.

Receivers (S 128*)—Receivers’ Certificates—
Priority of Payment.

Where, though attorneys rendered expensive and
valuable services to receivers during protracted
litigation, they acted for the complainant in in-
stituting the original proceedings, procured the ap-
pointments of the receivers and the order au-
thorizing them, upon the security of receivers’ cer-
tificates, to borrow money to carry on the busi-
ness, and assisted in negotiating loans, represent-
ing to the lenders that the certificates were ample
security, and the lenders were compelled to em-
ploy independent counsel to defend their interests
arising from the loans, the lenders’ equities were
superior to those of the attorneys, and, the fund
in the receivers’ hands being insufficient to pay
both, it should be paid to the lenders.

(Ed. Note—+For other cases, see Receivers, Cent.
Dig., pp. 205, 210, 219-222; Dec. Dig., p. 128%*)

Appeal from the District Court of the United
States for the Eastern District of South Caro-
lina, at Charleston; Henry A. Smith, Judge.

Action by George F. Buell against the Kanawha
Lumber Corporation. From a decree denying com-
pensation as attorneys to P. A. Willcox and an-
other, copartners as Willcox & Willcox, from a
fund previously directed paid to the Southern Na-
tional Bank of Wilmington, N. C., and others, such
attorneys appeal. Affirmed.

Henry E. Davis, of Florence, S. C. (F. Barron
Grier, of Greenwood, S. C., on the brief), for ap-
pellants.

A. G Ricaud, of Wilmington, N. C, for ap-
pellees.
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Before Knapp and Woods, Circuit Judges, and
Dayton, District Judge.

Per Curiam. The original cause has been
before this'court several times heretofore. It
comes now upon an appeal from a decree of
the court below, denying compensation to at-
torneys for the receivers for services rendered
them, payable out of the fund in their hands
which this court has heretofore approved the
payment of to appellee banks in part pay-
ment of moneys lent the receivers upon credit
of their certificates. Boyce v. Bank, 203 Fed.
698, 122 C. C. A. 82

There can be no question that these attor-
neys rendered extensive and valuable legal
services to these receivers during this pro-
tracted litigation, and it is to be regretted
that they should fail of compensation there-
for. To compensate them from this remainder
of the funds would deplete, to that extent, the
amount payable to the banks in return for
the moneys lent by them to the receivers and
expended by such receivers in their conduct
of the business. This fund is now entirely in-
adequate to reimburse the banks. It is there-
fore a case of two innocent parties, one of
whom must suffer. It appears from the rec-
ord that these attorneys acted for the com-
plainant in instituting the original proceed-
ings, procured, as such attorneys, the appoint-
ments of the receivers and the order authoriz-
ing them, upon security of receivers’ certifi-
cates, to borrow money to carry on the busi-
ness of the company, and that they assisted
the receivers in negotiating the loans from the
banks, believing and representing to the banks
that the certificates were ample security for



22

the loans made, and finally that the banks, in
the course of these proceedings, have been
compelled to employ and pay independent
counsel to defend their interests arising from
such loans. In view of these facts, we cannot
help thinking that the superior equity is with
the appellees, and that the court below did
not err in the entry of the order and decree
complained of, which must therefore be af-
firmed.
Affirmed.

IN REGARD TO THE CLAIMS OF ADMIN-
ISTRATION CREDITORS FOR CAR SERV-
ICE AND DAMAGES TO SHIPPERS, which by
the terms of the final order of the court below are
to be paid pro rata with petitioner’s claim (page
124).

A claim for operating expenses should be in a
different class from receiver’s certificates.

A man or railroad who deals with a bankrupt
concern without having any protection or security
by way of cash or receivers’ certificates or other-
wise does so at his peril.

He takes the chance of loss in the ordinary
course of business but a person who loans money
is assured by the court’s order that he will have
priority and should receive it.

Therefore such claims should be subject to the
receiver’s certificates.’

It is respectfully submitted that the amount due
the National Iron Bank on the Receiver’s certifi-
cates should be first paid out of the balance in
the hands of the Receiver, and that the decree of
the court below should be reversed in so far as
the same directs the compensation of the Re-
ceiver and his counsel to be first paid, and in so
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far as the claims of the unsecured, administration
creditors are directed to be paid pro rata with
the Receiver’s certificates.
VREELAND & WILSON,
ALFRED ELMER MILLS,
ELMER KING,

For Appellant.
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Frederic V. Pitney was appointed receiver of The
New Jersey & Pennsylvania Railroad Company
on December 31, 1912. The road runs from the
outskirts of Morristown to Whitehonse Station in
Hunterdon County. The receiver operated the
road under the order of the Court until it was
closed down by order of the Board of Public
Utility Commissioners of this State, on the ground
that the road was in an unsafe condition, which
order was concurred in by the Court of Chancery.

At the beginning of the receivership the receiver
found it necessary to borrow money to continue
the operation of the road. On January 14, 1913,
he filed his petition (Record, p. 1), and appro-
priate proceedings having been had, an order was
made on January 28, 1913 (Record, p. 20), au-
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thorizing the issue of receiver’s certificates matur-
ing not later than twelve months from their date
and not at any one time exceeding in amount $7,000,
and carrying interest at not exceeding the legal
rate. It was provided in the order that these
certificates of indebtedness should be a first lien
on the property, real and personal, of the defend-
ant railroad company, in preference to any mort-
gage, judgment, or other liens or claims thereon,
excepting a certain real estate mortgage on an
outlying tract of land which has since been fore-
closed. The receiver was, by leave of the Court,
made a party to the foreclosure suit and was
divested of title to the five and five one-hundredths
acres of land covered by the mortgage by the fore-
closure sale.

Prior to the hearing at which leave was given to
issue the receiver’s certificates, an affidavit was
filed by the receiver (Record, p. 13) setting out
the situation of the road more fully than had been
done in the petition. At the conclusion of this
affidavit (Record, p. 19, 1L 13-15) Mr. Pitney
set forth that in his judgment it would be “im-
possible to borrow money upon certificates made
payable merely from the revenues of the road,” the
question having been raised as to whether this form
of certificate would be sufficient, or whether the
certificates should be a lien on the property itself
of the toad.

The two certificates issued by the receiver, one
for $3,000 and the other for $4,000, will be found
printed in the Record, p. 45, 1 28, to p. 49.

The Board of Public Utility Commissioners later
on closed down the road, as above stated, the
receiver being unable to make the extensive repairs
and improvements required by the board in order
to render the road in their judgment safe. The
receiver thus found himself without any further
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revenues and was forced to default in his interest
payments to the appellant, the holder of the re-
ceiver’s certificates. Thereupon the appellant took
appropriate proceedings to foreclose the lien of the
receiver’s certificates (Record, p. 123 through
p. 71). As ordered by the Court in said proceed-
ings to foreclose, the receiver made effort to sell
the property at private sale, but received no bids
whatever. Thereupon a public sale, duly adver-
tised in advance, was held by the receiver at the
Court House in Morristown on September 21, 1915
(Record, p. 77, 1. 30), and a total bid was received
for the two parcels, in which the property was
offered, of $24,000. When the receiver reported
the bid to the Court for confirmation the sale was
not confirmed, one Frank B. Allen, Esq., represent-
ing to Vice Chancellor Howell that he was willing
to bid in the property for a sum considerably in
excess of the figure bid at the public sale.
Immediately after the Vice Chancellor announced
his determination not to confirm the sale, the re-
ceiver with John B. Vreeland, Esq., representing
the National Iron Bank of Morristown, the ap-
pellant; J. H. Thayer Martin, Esq., representing
the highest bidder at the public sale; Frank B.
Allen, Esq., and one George E. Fisher, Esq., went
to the office of counsel for the receiver (Record, p.
78, 1 37, to p. 79, 1. 12) and there in the presence
of all the persons named, Allen made an offer to
purchase the first parcel, the main railroad right
of way, for $27,000, and Fisher offered to purchase
the second parcel, namely, certain lands front-
ing on Speedwell Avenue, Morristown, which had
never been used for railroad purposes for $1,600
(Record, p. 79,11. 12-21). Opportunity was afforded
by the receiver td said John B. Vreeland, Esq.,
counsel for appellant, and the other persons pres-
et, to make higher bids, but no one was willing to
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give any larger sum for either parcel or for the
property together in one parcel. The bids of Allen
and Fisher were thereupon accepted and the sale to
these persons duly confirmed by the court (Record,
p. 82). The)total amount received therefore was
$28,600. The sales made by the receiver in accord-
ance with the order of the court were made free
from all liens, excepting the taxes due to the State
of New Jersey (Record, p. 95, 1L 27-33).

Thereafter the receiver filed his petition and re-
port and final account (Record, p. 93) setting forth
that after paying from the proceeds of sale as or-
dered by the court the taxes due to the State of
New Jersey, which through the efforts of the re-
ceiver had been compromised from a sum approx-
imating $45,000 to the sum of $15,000 (Record, p. 95,
1L 27-40), he had a balance remaining in his hands
of $13,985.77 (Record, p. 96, 1 9).

The questions at issue in this cause- have arisen
as to the distribution of this fund. The receiver
and his counsel asked for allowances of $3,000 each,
and a notice to that effect (Record, p. 109) was sent
out to all parties interested along with the order to
show cause why the receiver’s accounts should not
be allowed and distribution of the funds in his
hands made. The propriety of these allowances was
not questioned in any way at the hearing, nor has
it been questioned since that time, and Vice Chan-
cellor Howell found that the allowances asked were
proper, and that the services of the receiver and his
counsel were worth the amounts named (Record, p.
113, 1. 17-27, and p. 121, 11. 30-37). The only ques-
tion raised was as to priorities.

Vice Chancellor Howell held that these allowances
to the receiver and his counsel, together with their
respective disbursements and the*taxed costs in this
matter, should be first paid out of the fund in the
receiver’s hands, the balance of the fund to be ap-
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plied to the appellant’s claim of approximately
$8,000 as holder of the receiver’s certificates (Rec-
ord, p. 124, 11. 12-15), and other unpaid administra-
tion expenses totaling about $2,000 (Record, p. 98,
L 14). - These last claims were for ciross-ties fur-
nished to the receiver while he was operating the
road and for car service due to other roads.

At the hearing on the return of the order to show
cause above mentioned, no one appeared except
Judge Vreeland, representing the National Iron
Bank of Morristown. This was in spite of the fact
that copies of the order to show cause had been
sent to every one of the claimants making up the
above mentioned $2,000 claims, and also to all other
persons in any way interested. The order to show
cause, after fully setting forth the situation, con-
tained a recital (Record, p. 105,1. 39, to p. 106,1. 10)
of the fact that the balance in the receiver’s hands
was insufficient to pay the allowances to receiver
and his counsel and the various administration cred-
itors, and contained the further recital (Record, p.
106,11. 18-27) of the receiver’s contention, as stated
in his petition, that allowances to the receiver and
his counsel and the taxed costs constitute a first
claim upon the fund in hand. The order to show
cause (Record, p. 108, 1. 9-13) extended leave to all
persons interested to appear before the court on the
return day and be heard upon the method of distri-
bution to be ordered of the balance of the fund in
the hands of the receiver.

The opinion of, Vice Chancellor Howell is printed
in the Record, pp. 110-119, and we would refer the
court to same as a careful and painstaking review
of the question here at issue. The opinion will also

he found reported in 97 A¢l. Rep., p. 32 (Pamphlet
No. 1 for May 4, 1916).

The order appealed from advised by Vice Chan-
cellor. Howell will be found printed in the Record
at p. 120. This order, after directing payment of
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the allowances, taxed costs and disbursements to
the receiver and his counsel, directs that the counsel
fee of $250 and taxed costs of $134.83 of Messrs.
Vreeland & Wilson, solicitors for the National Iron
Bank of Moifistown, New Jersey, upon their pro-
ceedings to foreclose the lien of the receiver’s cer-
tificates should next be paid (Record, p. 123, 1L 35-
40). The order then provides that all the surplus
remaining in the receiver’s hands shall be paid and
disbursed pro rata to the administration creditors
named in the order, namely, the National Iron Bank
of Morristown, the holder of the receiver’s certifi-
cates, and the other administration claimants above
mentioned for cross-ties and car service whose
claims total $2,019.12. The order provides that cer-
tain claims against the receiver made by shippers
on account of alleged losses from fires and other
casualties and which have been disputed by the re-
ceiver, should have no share in the funds in the
receiver’s hands, these parties having been duly no-
tified that their claims were disputed and having
failed to appear (Record, p. 125r 1 35, to p. 126,
L 35).

The allowances, disbursements and taxed costs
of the receiver and his counsel should first be
paid from the funds in the receiver’s hands
before any other payments are made therefrom.

In Chesapeake & Ohio Railway Company v. At-
lantic Transportation Company, 62 N. J. Eq. 751,
decided by this court, the opinion being by Mr. Jus-
tice Garrison, where there was a claim by the State
for payment of a franchise tax and claims for cer-
tain liabilities incurred by the receiver in carrying
on the business, it was held that payment should
be made in the following order:

(1)  The receiver’s allowance and the expenses of
winding up the corporation.



(2) The franchise tax.

. (3) The liabilities (other than the expenses above
mentioned) incurred by the receiver in carrying on
the business or other course of administration of its
affairs. ' .
The above case will be found cited in Dill on Cor-
porations (1911 Ed.) pp. 204 and 272.
Smith on Receiverships (Ed. of 1897), sec. 350,
p. 588:
“The receiver is entitled to compensation in
priority to receiver’s certificates or claims of
laborers. ”’

In the footnote the following case is cited:

Petersburg Sav. & I. Co. v. Dellatorre, 70 Fed.
643 (Circuit Court of Appeals for the Fifth Cir-
cuit, 1895).

In this case the order authorizing the issue of
the certificates declared them to be “a first lien
upon all the property, effects, rights and fran-
chises of said railroad company, prior to the lien

of the mortgages XXX and to all other liens
thereon. "9

High on Receivers (4th Ed. 1910) sec. 809, p. 961:'
“The costs of the appointment of a receiver
are entitled to priority of payment out of the
fund, realized by him, before all -other demands.
And the costs of a receivership are properly
given a preference over prior liens, although
the appointment of the receiver was made with-
out prejudice to prior liens.” Citing Read v.
Corcoran, 1 Ir. Ch. N. S. 235 and Gallagher v.
Gingrich, 105 Towa, 237; 74 N. W. 763.

High on Receivers, séc. 805, p. 955: Counsel fees
aie in exactly the same category as allowance to the
leceiver. (The receiver’s counsel in the present
case were appointed by order of this court at the
commencement of the receivership, Record, p. 12).
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4 Cook on Corporations (7th Ed.) 879, p. 3423.

“ A receiver will be allowed a reasonable com-
pensation for his services. In the case of a rail-
road receiver more than ordinary ability and
responsibility are involved, and the court recog-
nizes this fact in fixing the compensation. Each
case, however, turns on its own facts. The
former tendency of the courts to allow very
high compensation has been rebuked by the Su-
preme Court of the United States, but this does
not limit the power of the court to pay suffi-
cient compensation to enable it to obtain a com-
petent receiver.

Page 3431, “ Compensation to the receiver
and his counsel has a preference over receiver’s
certificates.”

On the point of preference for receiver and his
counsel the following cases, among others, are cited:

Petersburg Sav. & I. Co. v. Dellatorre, 70 Fed.
643, supra.

In re Glasdir Copper Mines, Limited, (1906), 1
Ch. 365; 75 L. J. Ch. 109. Advances for the preser-
vation of a limited company’s assets were made to
a receiver and manager by a party to a debenture-
holders’ action under an order of court, which di-
rected that the sums advanced should be a first
charge on the assets in priority to the debenture-
holders. It was held that the receiver and manager
was nevertheless entitled to take his costs and ex-
penses properly incurred out of the assetsjii prior-
ity to the sums advanced.

Headnote 3 is as follows:

“ An order was made in a debenture-holders’
action against a mining company appointing a
receiver and manager. Successive orders were
then made on the application of the plaintiffs
giving the receiver and manager liberty to bor-
row, on the security of first charges to be
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created by him, certain sums of money for the
purpose of preserving the company’s property
and carrying on the business. The receiver and
manager borrowed the money from the plain-
tiffs themselves on the security 6f deeds exe-
cuted by him and creating first charges in their
favour on the property of the company com-
prised in the debentures. By each' of those
charges the receiver and manager expressly
stipulated that he should not be personally
liable to repay the sums advanced out of his
own moneys; but he made no express reserva-
tion of his right to be indemnified out of the
assets in respect of his costs and expenses prop-
erly incurred. He then continued to carry on
the company’s business, but it proved a failure,
and he eventually realized the assets, but the
proceeds were insufficient to satisfy both his
costs and expenses (including his remuneration
allowed by the court) and also the plaintiff’s
charges:

“Held by the Court of Appeal (affirming
Joyce, J,) that, inasmuch as, in the circumstan-
ces, the receiver and manager had acted in the
preservation and realization of the assets for
the benefit of every one concerned, he was en-
titled to indemnity out of the assets in priority
to the plaintiffs and all other persons for whose
benefit he had so acted.”

Stirling, L. J., says at p. 383:

“However, no application was made to en-
force the securities, and the receiver was al-
lowed to complete the realization of the prop-
erty, which has turned out disastrously. In my
opinion, the orders were made, and the securi-
ties given and taken, in the expectation of all
parties that by means of the money advanced
the receiver would be enabled to realize the
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property more advantageously—that is to say,
in such a way as not only to repay the advances
but to pay something to the debenture-holders.
Things have turned out very differently;but in-
asmuch a« the receiver, in my view, acted in the
realization of the assets for the benefit of every
one concerned, I think that he is entitled to in-
demnity out of the assets in priority to those
for whose benefit he was acting. [ agree with
the decision of Joyce, J., and think that the ap-
peal fails.”

It is noteworthy that in the present case the re-
ceiver in making sale of the assets was acting for
the benefit of the bank as well as all others con-
cerned.

Cozens-Hardy, L. J., says at p. 384:

“ Apart from authority, I think there is great
force in the argument that when the court has
taken the administration of an undertaking into
its own hands by means of an officer appointed
to manage the undertaking, and finds it proper
to procure money in order that the undertaking
may be preserved or carried on to greater ad-
vantage with a view to ultimate realization, it
can make no difference whether the person who
finds the money is an outsider or is a party to
the action. No personal liability to repay is
contemplated in either case. The lender gets
only a charge on the undertaking; and I doubt
whether he can, by virtue of such a charge, stop
the business. My impression is that his only
right is to have repayment out of the proceeds
of the undertaking as and when realized. And
it might well be held that any person advancing
money under these circumstances could'not de-
prive the officer of the court of his proper de-
mand for work done and services rendered m
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the course of the carrying on and winding up of
the business.”

Cozens-Hardy, L. J., then goes on to consider an
earlier English authority, viz., Strapp v. Bull Sons
& Co. (1895), 2 Ch. 1; 64 L. J. Ch. 658, questioning
whether there may be a difference in the position
of a stranger to the action who has lent money to
the receiver and a party to the action who has lent
money, and he indicates that while he respects the
authority, he thinks there is no distinction.

The following language of Lord Halsbury, in
Strapp v. Bull, supra, quoted by Vice Chancellor
Howell in his opinion, is in point:

“I] do not concur in the idea that it ever
could have been contemplated that those who
were to take upon themselves the burden of
management and receivership should be left
to speculate on whether or not they would ever
get paid anything.

“It was an essential part of the arrangement
that some one should manage this business, and
it was necessarily implied in that arrangement
that those who for the benefit of all concerned,
and not merely for themselves, were entering
mto this arrangement and were carrying it on
to its completion so that there should be an ulti-
mate resulting fund capable of being divided,
should themselves be indemnified for whatever
they were doing, namely, carrying on these con-
tracts; and if you look, not at each order sepa-
rately by itself, but at the whole of the orders
as one arrangement to which all were parties,
and all tending to the same thing, .it seems to
me really to be free from doubt that that was
the real meaning of the transaction.’’

That there is no distinction between the position
a a stranger to the action who has lent money to
le leceivér and a party to the action who has lent



12

money, and that in either case the receiver’s ex-
penses are first to be paid, was expressly held after
full review of the authorities in the following case
(also referred to by Mr. Cook in his work on Cor-
porations, supra.)

In re Boynton Limited (1910) 1 Ch. 519; 79 L. J.
Ch. 247. A receiver was appointed for an insolvent
corporation. On the date of his appointment an or-
der was made that he should be at liberty to bor-
row a sum not exceeding 500 pounds and that the
same should be a first charge on the assets. The
receiver borro.wed this sum from a bank. The paper
given by the receiver- to the bank, after reciting the
order, further recited that the receiver charged all
the property and assets in his hands “to the intent
that the charge hereby created shall be a first
charge upon the said property and assets and in
priority to all the debentures issued by the said A.
Boynton, Limited.” This paper was executed by
the receiver. It contained no expression of personal
obligation on his part to repay the money.

The bank later made application to realize its se-
curity, and the receiver upon the sale of the whole
of the assets had in his hands a sum a trifle in ex-
cess of 600 pounds. The question then arose as to
the-order in which the plaintiff’s costs, the receiv-
er’s remuneration, and the bank’s loan were to rank
against the fund in court, which was insufficient to
satisfy them all in full. It was held that the order
just stated was the proper order of payment.

Warrington, J., says at page 524:

“Under the circumstances Lloyds Bank put
forward the claim to priority above mentioned.
They contend that they are creditors of the re-
ceiver in respect of a debt properly incurred by
him; that he is entitled to indemnity out of the
assets before any costs other than those of
realization in the strict sense are paid; that un-
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der the principle of subrogation they are en-
titled to the benefit of his right of indemnity;
and that he must pay his debts before he can
take his remuneration.

‘fThe claim thus put forward by Lloyds Bank
depends, in my judgment, on the assumption
that the receiver is personally liable tfothem for
the 500 £., because unless he is so liable, he has
no right of indemnity, and there would be noth-
ing to which the principles of subrogation could
apply. Is this assumption well founded? It is
true that there is no express exclusion of the
personal liability, but this is not conclusive if
the right inference to draw from the transaction
is that he did not intend to pledge his personal
credit and the bank did not rely upon it. I
think this is the right inference to draw. I
should not hesitate to draw that inference from
the nature of the transaction alone, and this
view is supported by the judgment of Cozens-
Hardy, L. J in In re Glasdir Copper Mines,
Ld. (1906) 1 Ch. 384.?

Warrington, J., then quotes at length from that
case. He continues at p. 525:

““What then is their position? They come in
and take charge upon the assets of a business
which is in course of realization by the court,
and in my opinion they can take in satisfaction
of their charge no more than that which is ac-
tually realized. The plaintiff has incurred his
costs of the action, and the receiver has given
his services, in the endeavor to realize as large
a fund as possible for the benefit of the several
persons having charges on it, and I think they
are both entitled to be indemnified before the
fund is applied in payment of these charges.
The principle of In re New Zealand Midland

J£ Co. (1901) 2 Ch. 357, in my opinion, ap-
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plies, as does the latter part of the passage of
the judgment of Cozens-Hardy, L. J., read
above. [ think, therefore, that the plaintiff’s
costs of action as between solicitor and client
and the remuneration of the receiver must first
be paid, and the balance of the fund will be
paid to the bank in part .discharge of their
debt.”’

The only cases additional to those above referred
to which we have found on the subject of priority
as between receiver’s allowance and receiver’s cer-
tificates are the following:

Pusey & Jones v. Pennsylvania Paper Mills, 173
Fed. 634 (C. C. M. D. Pa. 1909)..

Headnote 1 is as follows:

“An order of a court of equity which has
assumed the management of property, through
its receiver, Authorizing the issuance of receiv-
ers’ certificates, to be a first lien on the prop-
erty, must be construed to give them priority
over other liens only, and cannot be held to pre-
vent the court from first paying the expenses of
the receivership from the proceeds of the prop-
erty when sold.”’

The court sayljat page 637:

“1It is said, however, that the court made the
certificates a first lien on the property, and that
having contracted for this, it cannot afterwards
let in anything to impair its own decree. But
the court cannot bargain away its powers, if, in-
deed it can be held to have done so. # *
They (the certificates) will now be respected
and enforced,.but not to the prejudice of what
it was found necessary to do in the interest of
all parties concerned, including the. certificate
holders themselves, as called for by subsequent
events. The court, in so pledging the property
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of the company, cannot be held to have tied its
hands or stripped itself of authority to deal
with it to this end. If that was not expressed
in the order, it was implied. As said by Judge
Jenkins, in Anderson v. Condict, 93 Fed. 349,
353, 35 C. C. A. 335, 339: ‘It is not presumable
that the court would divest itself of the power
to pay the expenses of operations which it had
assumed. That would be an act of felo de se.’

“What, it may well be asked, would have be-
come of the receiver’s certificates if it had so
left them in the lurch? The priority given them
by the order had relation to their standing with
respect to other incumbrances, and was not with
the idea of preferring them over administration
expenses, subsequently incurred, which may
therefore properly be first paid out of the pro-

ceeds of this sale, as provided in the foreclosure
decree.”’

The decree in the above case was affirmed by
the Circuit Court of Appeals for the Third Cir-
cuit, under the name George M. Newhall Engi-
neering Co. vs. Egolf. The opinion, however, dis-
cusses priorities of claimants other than the
receiver and the holder of the receiver’s certifi-
cates. The question of these priorities was not
taken up on the appeal. L of-F/J

St. Louis Union Trust Co. v. Texas Southern Ry.
Co, 126 S. W. 296 (Texas 1910).
Where receiver’s certificates were made a “ first

lien” they were held to be subject to -operating ex-
penses_ of the railroad.

Horton v. Thomas McNally Co., 151 N. Y. S. 674
(N. Y. Sup. Ct. 1915).

Headnote is as follows:

Where the receiver of an insolvent corpora-
tion, whose property consisted mainly of a con-
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tract with the city of New York, under order of
court and to save a forfeiture of the contract
undertook and performed it for the preserva-
tion of the insolvent’s property and the protec-
tion of its creditors, receiver’s certificates given
for money borrowed to finance and complete
the contract were inferior to claims for admin-
istrative expenses, including fees of counsel, ex-
penses of an intermediate and final accounting,
and commissions due the receiver, which ex-
penses were a prior and first lien upon the re-
tained percentage due the receiver on the con-
tract- 9

The order entered in accordance with the opinion
in this case apparently provided for payment of cer-
tain administration creditors (corresponding to the
creditors in the present case whose claims total
$2,000) prior to the holders of the receiver’s certifi-
cates. On this account the order of the court was
modified. See Horton v. Thomas McNally Co., 153
N. Y. S. 429 (App. Div. 1915). Here it was held
that the receiver’s certificates should be paid before
other creditors, and also it was held that the receiv-
er’s certificates in question were not inferior to
claims for sums thereafter borrowed by the receiver
to complete the work. Tho conclusion of the opinion
fully supports ouir proposition where the court says:

“Upon final adjustment of any additional de-
mands for services against the city, and after
what may be reasonably allowed as receiver’s
charges andl for legal outlays (the order should
direct) that the outstanding receiver’s certifi-
cates and unpaid notes given by the receiver be
treated as of equal and co-ordinate ranking in
distribution, except so far as special enforce-
able equities in favor of any such receivers’
security or obligations may then be made to ap-
pear. As thus modified, the order is affirmed,
without costs.” (Italics,ours.)
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Wilcox v. Southern National Bank, 211 Fed. 968,
cited on appellant’s brief at p. 19, is not an author-
ity against our position as will be hereinafter
shown.

To postpone the allowances to receiver and his
counsel to other claims or even to pro rate the
claims, would be contrary, to the rules everywhere
established. In effect it would be to make the re-
ceiver personally liable in whole or in part upon his
obligation properly incurred in the course of the
receivership. The rule is weirstated in 4 Cook on
Corporations, T7th Ed., sec. 878, p. 3418.

“A receiver is not personally liable or re-
sponsible for any debts legally incurred or con-
tracts legally made or damages done by him as
receiver, or by his subordinates and employees.
—Re is liable for personal misconduct or ne-
glect—These are well-established rules. Were
they not so it would be impossible to induce a
responsible person to act as receiver. It often
happens that some of the receiver’s debts or
liabilities are never paid, the assets or income
being insufficient for that purpose.”

Counsel for the appellant relies in his brief at
p. 14 on the case of Nessler v. Industrial Land De-
velopment Company, 65 N. J. Eq. 491. This case
was fully considered by Vice Chancellor Howell in
his opinion in the present case, and he came to the
conclusion that when Vice Chancellor Emery de-
cided the Nessler case in 1903, the Chesapeake &
Ohio Railway Company case, supra, decided by the
Court of Errors and Appeals, 1900, had not been
called to Vice Chancellor Emery’s attention.

In our view, the case is not an authority against
us. What Vice Chancellor Emery did in that case
" as refuse to permit the receivers to retain
money which they had applied to the payment of
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their own services without any order of the court
to that end. The opinion clearly disclosed the
court’s disapproval of the course that had been fol-
lowed, the result of the receivers’ presumption be-
ing that their claims for compensation, and the
other administration expenses were' ordered to he
pro-rated. There is nothing in the present case on
this point paralleling the Nessler case, and no rea-
son appears why the receiver, or his counsel, in the
present case, should be penalized.

Counsel for the appellant in his brief at page 18
criticizes the Chesapeake & Ohio Railway Co. case
as a precedent for us-, because the question of re-
ceiver’s certificates was not there directly involved.
Certainly the claims classed in that case as third
in order of priority were broadly enough defined by
this court to include receivers ’ certificates. Further-
more the claims in the Nessler case, which were held
to be entitled to pro-rate with the receivers’ allow-
ance, were clearly not based on receivers’ certifi-
cates. For these reasons the Chesapeake & Ohio
Railway Company case is a much closer precedent
for us than the Nessler case.

It is apparent from the opinion in the Nessler
case that these*administration claims, which were
held to be entitled to pro-rate with the receiver’s
allowance, had not been incurred by express author-
ity of the court. In other words., they parallel to a
certain extent the $2,000 claims in the present case,
although these $2,000 claims were incurred by the
receiver under the order of his appointment direct-
ing him to run the road.

The Nessler case was reversed on technical
grounds 64 Atl. 109, 70 N. J. Eq. 804. The pef-
curiam in 64 All., 109 contains an expression of ap-
proval of the conclusions of Vice Chancellor Emery.
In the official report, however, in 70 N. J. Eq. 804
all expression of approval is-omitted. Even if the
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per curiam in 64 Atl. 109 is correct, it forms not
the slightest basis for the conclusion that this Court
regarded the per curiam as overruling the Chesa-
peake & Ohio case.

The Nessler case is clearly distinguishable as we
have shown, but if not and literally followed, all the
claims involved in the present discussion, inclusive
of the appellant’s receiver’s certificates would pro-
rate. The case is not in any view an authority for
the priority of the receiver’s certificates.

All that the Nessler case properly holds is that
the order of the court is necessary in order to en-
able the receiver to utilize the preference to which
he is entitled. The receiver in this case did not pre-
sume to remunerate either himself or his counsel
and awaited authority of the court. The order of
the Vice Chancellor appealed from was correct on
the authority of the Chesapeake & Ohio Railway
Company case, and the other cases cited supra.

The only other authority referred to by counsel
for the appellant, in addition to the Nessler case, is
Willcox v. Southern National Bank, 211 Fed. Rep.
968. This is at p. 19 of counsel’s brief. This case
is readily distinguishable. In the first place the
opinion shows that the compensation of the receiv-
ers (if not of certain attorneys) was considered h

proper claim to be first paid in priority to the hold-
ers of the receivers’ certificates. The only question
was as to whether the attorneys in question should
also be compensated for their services in priority
to the receivers’ certificates. These attorneys had
been active in negatioting the loans from the banks
“believing and representing to the banks that the
certificates were ample security for the loans made. ”
In the present case counsel for the receiver had
nothing whatever to do with procuring the loans
from the appellant. Furthermore, as already shown,
couusel in the present case were duly appointed by
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order of the Court of Chancery solicitors for the
receiver. It is apparent that no such order had been
taken in the Willcox case, and the court throughout
emphasized the fact that the attorneys whose claim;y
were in issue were acting primarily for the com-
plainant. After the order appointing solicitors in
the present case was taken, it does not appear upon
this record (and is not a fact) that the receiver’s
counsel thereafter represented any other interest.

Analogies supporting the propriety of Vice Chan-
cellor Howell’s order are to be found in statutory
requirements as to distribution as construed by the
courts.

Sullivan v. Horner, 41 N. J. Eq. 299, decided by
the Prerogative Court, was a case where there were
conflicting claims for preference under Section 58
of the Orphans Court Act, now in identical words
Section 66. This read (before the amendment of
1916):

“66. Judgments entered of record against
the decedent in his lifetime, funeral charges
and expenses, and the physician’s bill during
the last sickness shall have preference and be
first paid out of the personal and real estate
of the testator or intestate.”

It was held that the funeral expenses of the de-
cedent are preferred to the demands of his judg-
ment creditors, when the assets are insufficient to
satisfy all the preferred claims, and this notwith-
standing the statute mentions judgments of record
first in stating what claims are to be preferred.
The gist of the opinion is that burial is the first
requisite.

All through his brief counsel emphasizes the point
that the various orders, etc., mentioning the receiv-
er’s certificates declared or described them ns a
first lien on the property of the railroad company.
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What these orders mean is of course that the cer-
tificates are a first lien on tbe net assets of the rail-
road company; that is, it was in every instance con-
templated that the remuneration of the receiver
and his counsel and the taxed costs of the proceed-
ings should first be paid.

Full support for this contention is found in a case
decided by this Court covering a situation closely
analogous to the present. Lyle vs. Staten Island
Terra Cotta Lumber Company, 62 N. J. Eq. 797
(1900). In this case it was held that preferred
claims for laborers should be paid in full, but that
they must abate if it is necessary to encroach upon
them to meet the expenses of the receivership. The
statute applying to the situation was Section 83 of
the Corporation Act which provides as follows:

““In case of the insolvency of any corporation
the laborers and workmen, and all. persons, do-
ing labor or service of whatever character, in
the regular employ of such corporation, shall
have a first and prior lien upon the assets
thereof for the amount of wages due to them
respectively for all labor, work and services
done, performed or rendered within two
months next preceding the date when pro-
ceedings in insolvency shall be actually insti-
tuted and begun against such insolvent
corporation.’m

Certainly the language of the statute in declaring
“a first and prior lien” is no stronger than the lan-
guage of the various orders taken in the present
insolvency, and yet Judge Adams, speaking for
this Court, says in 62 N. J. Eq. p. 800:

“Preferred claims .for labor are always to
be paid in full, unless it be necessary to

encroach upon them to meet the expenses of
the receivership.”’
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A portion of the money borrowed on receiver’s
certificates may possibly have been used by the
receiver to satisfy the claims of laborers. As to
moneys so advanced, the bank of course could not
have the laborer’s preference under Section 83 of
the Corporation Act. (See Campbell v. Taylor
Manufacturing Co., 64 N. J. Eq. 622). And yet
even if the bank could have obtained a lien equal
to the lien of the laborer, which has first consider-
ation in the law, that lien could not have availed
to interfere with proper remuneration to the re-
ceiver and his counsel. This is plain from the
Lyle case, supra.

Counsel for the appellant argues in his brief
that the receiver was a party to the proceedings to
foreclose the lien of the certificates, and that the
order establishing the lien and directing the sale
adjudicated that the receiver’s certificates were
entitled to priority over the allowances to receiver
and his counsel.

This question, however, had never been raised,
and we are confident that neither in the minds
of counsel nor the court at the time this order was
signed was there the slightest doubt but that the
receiver’s expenses would constitute a first claim
upon any fund realized. It is further noteworthy
that the same Vice Chancellor advised the order,
which the appellant asserts is an adjudication
against the receiver, and the order from which an
appeal has been taken to this Court (Record, p.
69, 1 15, and p. 127, 1. 22).

Note particularly that in the petition of the
National Iron Bank for an order to sell, the
various liens that the bank desired to have sub-
jected to its own lien were set forth at length
(Record, pp. 28-37). After the statement of each
lien the phrase employed in the ordinary fore-
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closure bill is used “but your petitioner charges
that said last mentioned mortgage is subject and
subsequent to the lien of your petitioner’s said two
certificates of indebtedness and that the lien of your
petitioner is prior to the lien of said mortgage.”
In this list of liens any reference to the lien of the
receiver for his expenses is conspicuously absent.

So also in the prayer of the petition (Record,
p. 40) it is asked that the property of the rail-
road may be sold “for the purpose of providing
for the payment of the amount due to your peti-
tioner for the principal and interest of the afore-
said two certificates of indebtedness, in preference
to any mortgage, judgment or other liens or claims
thereon except the aforesaid mortgage given by
Charles D. Haines to the executors and trustees
of Stephen Vail, deceased.” Surely the liens re-
ferred to here in the prayer are those above re-
ferred to as listed in the bank’s petition as in the
ordinary foreclosure bill. The prayer did not
contemplate that the bank should be paid before
the allowances on account of the receivership. The
only other alternative as to the theory of the
bank’s petition would be that the property be sold
subject to the receivership allowances. That this
would be the proper course has never been sug-
gested by anybody.

We submit that the bank in its petition was
quite correct in omitting all reference to the admin-
istration expenses. It went without saying that
these were first, and what the bank wished was to
have the net assets of the railroad applied in pay-
ment of the bank’s lien. Counsel for the receiver
adopted the same theory in the order confirming
sale, and, in specifying the liens known to the re-
ceiver, freed of which the property was sold by
him in accordance with the order of the court, he
made no reference whatever to the receivership
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expenses (Record, pp. 90 and 91). The purchasers
have been willing to pay $28,600 in cash for the
property, relying upon this order as freeing it
from all liens. Surely no one would now contend
that a lien for administration expenses attaches
to the property in the hands of the purchasers,
because the administration expenses are not re-
ferred to in the order confirming sale. The receiv-
ership expenses require no reference. It is under-
stood by every one who deals with the receiver
that these are to be paid first at all events. When
the receivership property is pledged, and the
pledgee’s lien is made prior to all other liens, the
phrase has no potency to exclude payment of the
administration expenses.

The taxes due to the State of New Jersey were
not mentioned in the bank’s petition. They were
in the same category. Of course these taxes had
to be paid before the bank could receive anything.
The court so ordered and the payment of the
taxes was made without being questioned by
anyone.

It is idle to contend that a point has been adju-
dicated which has never theretofore been raised,
discussed or argued. It seems to us quite apparent
that the theory of all the papers filed in this cause
and quoted by counsel in his brief was, that the
receiver’s certificates were a first lien on the net
assets of the corporation.

This is not a new theory just evolved by counsel
for the receiver. Prior to the sale to Allen and
Fisher it was emphatically called to the attention
of John B. Vreeland, Esq., who, as we have
seen, representing the appellant, attended the sale
to Allen and Fisher in the office of counsel for the
receiver. In the presence of all the parties offers
were made by Allen and Fisher and were accepted
by the receiver only after full opportunity had been
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afforded to John B. Vreeland, Esq. (Record, p.
79, 1. 21-29) to protect the hank’s lien by buying
in either the first parcel, the railroad right of way,
or the second parcel, certain lands fronting on
Speedwell avenue, described in four adjoining
tracts (Record, p. 87), which had never been used
for railroad purposes, or the whole as one parcel.
See also the order confirming the sale to Allen and
Fisher (Record, p. 89, 11. 17-23).

We would particularly call the Court’s attention
to the language of Vice Chancellor Howell in his
opinion (Record, page 119):

“This view (that of the appellant) leaves out
of sight the fact that the bank could not realize
upon the certificates held by it without an ad-
ministrative proceeding carried on by some one
as it was in this case carried on by the receiver,
and that such administrative proceeding could
not be carried .on without the expenditure of
time and money, and that the persons adminis-
tering the fund had no other place to apply to
for reimbursement than to the fund itself. *’

It will be remembered that at the time the bank
obtained an order that the receiver sell the property
to foreclose the bank’s lien, namely, in January,
1915, all of the railroad property was encumbered
by taxes due the State in approximately the sum of
$45,000, which taxes were admittedly a lien
prior to the Bank’s lien. The property thus
encumbered with the taxes could not be sold
for a single dollar, and only when the taxes
bad been reduced by compromise through the
efforts of receiver and his counsel was it possible
to realize anything whatever upon a sale. These
services rendered should not be lost sight of as u
part of the proceedings referred to by the Vice
Chancellor through which the bank was able to
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realize something upon its claim. Without these
services the bank would have received nothing. The
services referred to were of course but a very small
part of the actual work performed by the receiver
and his counsel in this case.

It is respectfully submitted that the compensation
of the receiver and his counsel and the expenses of
the receivership are entitled to be paid in full out
of the fund now in the receiver’s hands.

JOHN R. HARDIN,
CORWIN HOWELL,
Of Counsel with Respondents.
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Petition of Receiver for Order to Issue Certificates.

Petition of Receiver.
Filed January 14, 1913.

In Chancery of New Jersey.

10
Between J
William H.chfcrs, 1
Complainant, £ On Bill, Etc.
and ) Petition of
The New Jersey & Pennsyl- ( Receiver.
vania Railroad Company, 1
Defendant. | 20

To the Honorable, Edwin R. Walker, Chancellor of
the State of New Jersey:

The petition of Frederic V. Pitney respectfully
shows:

(1) That by order of this Court made in the
above stated cause on the thirty-first day of Decem-
ber, nineteen hundred and twelve, he was appointed
receiver of the property of The New Jersey & 30
Pennsylvania Railroad Company, and that on the
second day of January, nineteen hundred and thir-
teen, your petitioner duly qualified and filed in this
Court his bond and oath of office as required in the
order appointing him receiver.

(2) That said railroad runs from Watnong in
the Township of Morris,INew Jersey, to White-
bouse Station, Hunterdon County, New Jersey,
where it connects with the line of the Central Rail- 40
road Company of New Jersey, which is the only
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Petition of Receiver for Order to Issue Certificates.

railroad that said defendant railroad connects with;
that the freight business of the defendant company
has been carried on under a traffic arrangement
with the Central Railroad Company of New Jersey
whereby it receives from said Central Railroad
Company freight in cars of said Central Railroad
Company or other railroads destined to points
along the line of the defendant company, and the
defendant company reships on such cars, when
empty, any freight said company may have for
transmission to points beyond its line; that under
said traffic arrangement the shippers have not
hitherto been compelled by said Central Railroad
to prepay the charges for freight destined to points
along the line of the defendant company, and mov-
ing via the Central Railroad Company; that when
your petitioner entered upon the performance of
his duties as aforesaid a large balance was due to
said Central Railroad Company from the defendant
company for interchange of freight, and that said
balance amounting as your petitioner has ascer-
tained, to several thousand dollars, still remains
unpaid to said Central Railroad Company.

3) That since your petitioner has entered

the performance of the duties of his office he has
been informed that said Central Railroad Company
has made an order that all freight shipped to points
along the line of the defendant company shall be
prepaid;that said order has been put into operation
and that the result has been a large falling off in
the freight business of the defendant company, be-
cause shippers are in many instances unwilling to
prepay freight charges on goods shipped, by them,

.that your petitionor has requested said Central

Railroad Company to rescind its said ruling, but is
request has not been complied with; that your peti-
tioner believes that the matter of the payment ot
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future freight charges can be adjusted with said
Central Railroad Company if your petitioner is per-
mitted to make a deposit in cash to secure said
future charges; that by the making of such deposit
your petitioner believes that the ordinary freight
business done by said defendant company will be
restored to it; that your petitioner has no monies
in his hands with which to make such deposit, and
is advised that he has no authority to pledge any
monies he may hereafter receive as receiver toward
the securing of said freight charges or to raise
money by receivers’ certificates, or otherwise for
that purpose without the express authority and di-
rection of this Court.

“4) That any arrangement which your peti-

tioner may effect with said Central Railroad Com-
pany will involve not only the making of a deposit
as aforesaid but also cash settlements of any bal-
ance due said Central Railroad Company at short
intervals; that said arrangement will also involve
the making of a deposit in advance by your peti-
tioner to cover the monthly rental of one or more
engines rented from said Central Railroad Com-
pany by the defendant company; that your peti-
tioner has been advised by letter from W. G
Besler, vice-president and general manager of said
Central Railroad Company, that only upon such
terms will the defendant company be allowed to
continue in possession of said locomotive or loco-
motives ; that the defendant company, pwns no loco-
motives of its own and has always rented such as
it required from said Central Railroad Company;
that your petitioner believes from an examination
of the records of the business of the defendant com-
pany before his receivership that the returns from
the business of the Railroad will probably be
slightly insufficient for a time to make the pay-
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ments lie is obliged to make to said Central Rail-
road Company as well as the other expenses of the
operation of said Railroad; that the said cash pay-
ments to said Central Railroad Company must be
made regardless of the amounts received by your
petitioner, and as remittances from agents of the
company can conveniently only be made in some
instances at intervals of three weeks, or perhaps a
month, it might happen that your petitioner might
not always be in funds, though the normal business
of the road is resumed, to meet said cash payments
due said Central Railroad Company, and your peti-
tioner requests that he be authorized in such con-
tingency to provide himself with funds for that pur-
pose by issuing certificates of indebtedness to be a
first charge on the property of the company.

%) Your petitioner also shows that the next day

for the payment of the wages of agents and other
employees of the defendant company is Wednesday,
the fifteenth day of the present month, and that on
that day the pay-roll for the entire month of De-
cember, nineteen hundred and twelve, will become
due; that said pay-roll amounts to about the sum
of eighteen hundred dollars; that your petitioner
has in his hands a sum of money just sufficient to
meet said pay-roll but that said payment will leave
your petitioner with scarcely any cash. Your peti-
tioner fears that unless these wages are paid in
full the employees of the Railroad, who are all de-
pendent on this wage for the support of their fam-
ilies, will leave your petitioner’s employ, and so
demoralize the force of the'Railroad, and that your
petitionor will have great difficulty in replacing the
men and the operation of the Railroad will be seri-
ously embarrassed thereby.

(6) Your petitioner further shows that on the
tenth day of January, nineteen hundred and thir-



5

Petition of Receiver for Order to Issue Certificates.

teen, he was summoned before the Board of Public
Utility Commissioners of the State of New Jersey,
at a meeting of said Board in the Chancery Cham-
bers in Jersey City, and interrogated as to the con-
dition of the Railroad line and that at said hearing
statements were made by the inspector of the Board
to the effect that ten thousand new ties would
shortly be required in order to make the road safe,
and that other repairs to the road-bed would be
necessary for that purpose; that your petitioner is
advised that the sum of at least forty-five hundred
dollars will be required for the purchase of said
ties alone, and probably an even greater sum, with-
out allowing for the cost of laying the same.

(7) That your petitioner is advised that the de-
fendant company has a contract with the Pennsyl-
vania Coal & Coke Company whereby said Coal
Company has agreed to furnish to the New Jersey
& Pennsylvania Railroad Company all the coal it
needs until the first of April next at the rate of one
dollar a ton at the mines; that a large balance is
now due from the defendant corporation herein to
said Coal Company upon said contract and that the
contract provides that upon failure of the defend-
ant corporation herein to make monthly settlements
said contract may be abrogated at the option of
said Coal Company; that said defendant corpora-
tion has defaulted in said payments and at the pres-
ent time owes a considerable sum to said Coal Com-
pany for coal furnished under said contract and
that said Coal Company has threatened to abrogate
its said contract; that the price of one dollar a ton
for coal is an advantageous one and that the abro-
gation of said contract at the present time would
work serious injury to the defendant corporation;
that your petitioner has no money in his hands with
which to pay the accrued charges for coal to said

10

40
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Coal Company and is -advised that he has no
authority to prefer said Coal Company without ex-
press direction of this Court, even though sufficient
money to pay said bill should come into his hands.

(8) That the property now in your petitioner’s
hands as received, so far as he can ascertain and as

10 he is informed and believes, is subject to mortgages

as follows:

(a) A mortgage for two hundred thousand
dollars given to Commercial Trust Company
a corporation of the State of New Jersey, as
trustee, covering all of the assets of the Road
and securing an issue of bonds of that amount.

(b) A mortgage for five hundred thousand
odllars given to Commercial Trust Company

on of New Jersey, a corporation of the State of
New Jersey, as trustee, covering all of the
assets of the Road, and intended to be a first
refunding mortgage. No.bonds have been is-
sued under this mortgage.

(c) A mortgage for seventy-five hundred
dollars covering property of the Speedwell
Lake Railroad Company held by Alfred Mills,
Esquire, as surviving executor and trustee of
Stephen Vail, deceased.

30 (d) A mortgage for about six thtiusand dol-
lars held by one George E. Fisher covering
property of the Speedwell Lake Railroad Com-
pany.

Your petitioner therefore prays the aid of the
Court in the premises, and that he may be author-
ized to make such deposit or deposits to secure
freight charges, and to secure the rent of engine
or engines as may be necessary to effect an ar
rangement for those purposes with said Cen ra

40 Railroad Company of New Jersey, and that he may
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be authorized to pay immediately the wages of the
employees of said company for the month of De-
cember, nineteen hundred and twelve, and that he
may be authorized to pay immediately in full the
bill of the Pennsylvania Coal & Coke Company for
coal furnished to the defendant company prior to
your petitioner’s appointment as receiver, and in
the future to settle monthly for any coal furnished
by said Pennsylvania Coal & Coke Company to the
defendant corporation, and also to meet any future
payments that may be due to said Central Railroad
Company of New Jersey under said arrangement,
and also to raise sufficient funds for the purchase
and laying of ties for said Railroad, and for other
repairs to its road-bed and otherwise to enable said
receiver properly to protect the property of said
Railroad Company and to operate said Railroad;
that your petitioner for the purposes aforesaid may
be authorized, as the occasion may require, to issue
receivers’ certificates of indebtedness to be a first
lien on the property, real and personal, of said Rail-
road Company in preference to any mortgages
thereon, and for such other relief as may be appro-
priate.

And your petitioner as in duty bound will ever
pray, etc.

PITNEY, HARDIN & SKINNER,
Solicitors for Petitioner.
Frederic V. Pitney.
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. State of New Jersey, Y t

County of Essex. J

Frederic V. Pitney, being duly sworn on bis oath
s,ays that he is the receiver appointed by the court
in the above stated cause on the thirty-first day of
December, nineteen hundred and twelve 5that he has
read the foregoing petition and that the facts
therein stated are true to the best of his knowledge
and belief.

FREDERIC Y. PITNEY.

Subscribed and sworn to, before me,
this 14th day of January, 1913.

Corwin Howell,

Master in Chancery of New Jersey.
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Order to Show Cause.
Filed January 14, 1913.

IN CHANCERY OF NEW JERSEY.

Between ],
William H.Jeffers, lAn Bill Etc.
Complainant, f On Petition
and ) °f Receiver.
The New Jersey & Pennsyi-1 Order to
vanta Railroad Company, t Cause,

Defendant. 1

Upon reading and filing the duly verified petition
of Frederic V. Pitney, receiver of The New Jersey
& Pennsylvania Railroad Company, filed this day:

It is on this fourteenth day of January, nineteen
hundred and thirteen, on motion of Pitney, Hardin
& Skinner, solicitors for said receiver, Ordered
that said receiver be and he hereby is authorized
to make such deposit as, may be necessary, not ex-
ceeding the sum of one thousand dollars, to secure
future accruing freight charges due to the Central
Railroad Company of New Jersey, and to secure
the rent of engine or engines from said Central
Railroad Company of New Jersey, and it is further
ordered that said receiver he and he is hereby
authorized to pay the wages of the employees of the
defendant company for services rendered before the
appointment of said receiver within two months
preceding such appointment on being satisfied of
the correctness of the amount due for such wages,
and that said deposit and said payment of wages
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may be made out of any monies now in the hands
of the said receiver or hereafter paid to or bor-
rowed by him under the authority of this Court.

And it is further ordered that the creditors of
the defendant corporation in the above entitled mat-
ter, including the holders of the mortgages men-
tioned in the bill of complaint in the above entitled
cause, and in the above stated petition, together with
the bondholders secured by said mortgages, do show
cause before this *Court on Tuesday, the twenty-
eighth day of January, instant, at ten o’clock in the
forenoon of that day or as soon thereafter as coun-
sel can be heard at the Chancery Chambers in the
City of Newark, why Frederic V. Pitney, receiver
of The New Jersey & Pennsylvania Railroad Com-
pany, the corporation defendant in the above en-
titled cause, should not be authorized and empow-
ered immediately to pay to the Pennsylvania Coal &
Coke Company the amount due and to become due
from The New Jersey & Pennsylvania Railroad
Company under a contract between said companies
for the furnishing of coal to said defendant corpor-
ation, and further why said receiver should not be
authorized and empowered to raise sufficient funds,
either upon receivers’ certificates or otherwise, to
enable said receiver to properly protect the prop-
erty of said Railroad Company and to operate the
Railroad, such certificates of indebtedness to be a
first lien on the property, real and personal, of said
Railroad Company in preference to any mortgage
or other liens or claims thereon.

And it is further ordered that notice of the Obder
to show cause contained herein be given to the sai
creditors, bondholders and mortgagees so far as
their names and addresses are known to the saia ie-
ceiver by mailing such notice to such creditors,
bondholders and mortgagees at their last known
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post office addresses within four days from the date
hereof, and that true but uncertified copies of this
order be served upon the following mortgagees in

said petition named: Corporation Trust Company,
trustee, Alfred Mills, Esq., as surviving executor

and trustee of Stephen Vail, deceased; George E.
Fischer, Esq., or upon their respective solicitors, 10
within four days from the date hereof.

E. E. WALKEE,
o

Eespectfully advised,

J. E.Howell,
V. C

20

30
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Order Appointing Solicitors for Receiver.
Filed January 14, 1913.

IN CHANCERY OF NEW JERSEY.

Between
William H. Jeffers, On Blll, Etc.
Complainant Order
and Appointing
Solicitors

The New Jersey & Pennsyl- fO}" Receiver

vania Railroad Company,

Defendant.

20
On this fourteenth day of January, nineteen hun-

dred and thirteen, it is ordered by the court that
Pitney, Hardin & Skinner be and they hereby are
appointed solicitors for Frederic V. Pitney, Esq.,
the receiver of The New Jersey & Pennsylvania
Railroad Company, the corporation defendant in
the above entitled cause.

E. R. WALKER,
C
30

Respectfully advised:
J. E.Howell N
V. C

Cleric.
A true copy:

Samuecl K. Robbins,

40
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Affidavit of Receiver.
Filed January 28, 1913.

IN CHANCERY OF NEW JERSEY.

Between
William H.chfcrs, On Blll’ E[C

Complainant,  On Petition

and of Receiver.
The New Jersey & Pennsyl- AﬁidaVlt Of
vania Railroad Company, Receiver.
Defendant.
State of New Jersey,
SS.

County of Essex,

Frederic V. Pitney being duly sworn according
to law upon his oath, says that he is the receiver
appointed by the court in the above stated cause
on the 31st day of December, 1912, and that he is
the petitioner named in the petition filed with this
Court on the 14th day of January, 1913, upon which
petition an order to show cause was made on said
14th day of January, 1913, returnable on January
28, 1913; that when deponent entered upon the per-
formance of his duties a large balance was due to
the Central Railroad Company of New Jersey from
the defendant company for interchange of freight;
that said balance remains unpaid; that since de-
ponent has entered upon the discharge of his duties
an order has been put into effect by said Central
Railroad Company that all freight shipped to points
along the line of the defendant company should be
prepaid, and that said order has resulted in a fall-
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ing off in the freight business of the defendant coiri-
pany; that deponent has requested said Central
Railroad Company to rescind its said ruling, and
on the 16th inst. was advised by W. G. Besler, vice-
president and general manager of said Central
Railroad Company, by letter dated on that day, that
the said Central Railroad Company of New Jersey
was not in a position at that time to comply with
deponent’s request; that it is of great importance
that this order should be rescinded and that ship-
pers should again be allowed to send freight with-
out prepaying the same; that such arrangement can
only be effected, if at all, by making a deposit in
cash with said Central Railroad Company to secure
said future charges, and that several hundred dol-
lars will probably be required for that purpose;
that deponent by said order dated January 14,1913,
was authorized to make a deposit, not exceeding one
thousand dollars, but that he has not yet made any
deposit to secure freight both because he still hoped
to be able to get said order rescinded and for the
further reason that he has not had funds available
for that purpose.

That deponent has paid said Central Railroad
Company of New Jersey the sum of two hundred
and fifty dollars on account of rent of locomotive
or locomotives for the month of January, and that
before the first of February, nineteen hundred and
thirteen, a payment of a similar or greater amount
will be necessary to secure the rent of said locomo-
tive or locomotives for the ensuing month; that de-
ponent has been able to retain the use of said loco-
motives only by paying the rent due for the same m .
advance.

That the Central Railroad Company of New Jer-
sey, as above stated, has required prepayment of
freight shipped to points along the line of the de-
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fendant company, and that the result of this has
been that said Central Railroad Company has re-
ceived a large excess of monies for freight due to
the defendant company over the amount due from
the defendant company to the Central Railroad
Company for freight; that said Central Railroad
Company is slow in remitting to deponent balances
for freight, and that a period of two months is
likely to intervene, as deponent is advised, before
deponent will receive any settlement from said Cen-
tral Railroad Company; that in the meantime and
before any such settlement with said Central Rail-
road Company can be expected, the obligations
above mentioned for rent of locomotives will be-
come due and must be met.

That deponent has other obligations to meet in
said interval, in particular the pay-roll of the em-
ployees of the railroad for the month of January
which will become due on the 15th day of February
and will amount to about the sum of eighteen hun-
dred dollars, and probably the pay-roll due on the
15th day of March for the same amount; deponent
is further required to pay out about the sum of six
hundred dollars on or about the first -of each month
for carting done for the preceding month between
Watnong, the terminal of the defendant railroad
company in Morris County, and the Town of Mor-
ristown, a distance of about one and one-half miles;
that the bill for teaming for the month of January
has not been paid and that it is therefore probable
that two payments for teaming will become due,
namely, on February 1st and March 1st, before the
freight balance due from the Central Railroad Com-
pany to the defendant company will be paid to de-
ponent; that on or about the tenth day of January,
1913, deponent was summoned before the Board of
Public Utility Commissioners of the State of New
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Jersey at a meeting of said Board in the Chancery
Chambers in Jersey City, and interrogated as to
the condition of the railroad line, and that at said
hearing statements were made by the inspector of
the Board to the effect that ten thousand new ties
at least would certainly be required in order to
make the road safe, and that other repairs to the
road-bed would be necessary; that your deponent
is advised that the sum of at least forty-five hun-
dred dollars will be required for the purchase alone
of ten thousand new ties and probably an even
greater sum, without allowing for the cost of laying
the Same; that at said hearing it was arranged that
the inspector of the Board should confer with de-
ponent as to the laying of said new ties and mak-
ing of other repairs, and that an inspection of the
road should be made for that purpose; that it was
further arranged that after such inspection had
been made said inspector and deponent should
agree upon what work should be immediately done;
that deponent has not yet made such inspection but
that deponent has no doubt from his knowledge of
the road and the statement of said inspector that a
considerable sum of money amounting at least to
several thousand dollars will be required shortly
for the purposes aforesaid, the principal items of
expenses being ties and bridge timbers which must
be constantly supplied:

That the defendant company had a contract with
the Pennsylvania Coal & Coke Corporation where-
by said coal corporation agreed to furnish to the
defendant company all the coal required until the
Ist of April, 1913, at the rate of one dollar a ton
at the mines; that a balance of three hundred and
eighty-two dollars and thirty-seven cents is now
due from the defendant corporation to said coal
corporation for coal furnished; that said contract
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provides that upon failure of the defendant corpor-
ation to make monthly payments said contract may
be abrogated at the option of said coal corporation ;
that the price of one dollar a ton for coal is an ad-
vantageous one and that the abrogation of said con-
tract at the present time would work serious injury
to the defendant corporation; that deponent is ad-
vised that it would now cost at least the sum of one
dollar and seventy-five cents per gross ton if a con-
tract should be made at the present time for coal at
the mines, and that in all probability, and especially
if cold weather ensues, it will cost considerably
more than that sum; that in response to deponent’s
inquiry of said Pennsylvania Coal & Coke Corpora-
tion as to whether said corporation would continue
said contract, deponent has been advised by a letter
signed by N. W. Campbell, sales agent of said cor-
poration, which letter was dated the 22d inst., that
the treasurer’s department of said Pennsylvania
Coal & Coke Corporation had advised that said cor-
poration could arrange to make shipments on con-
tract with the New Jersey & Pennsylvania Railroad
Company billing same to deponent as receiver ; that
said letter also states that said Pennsylvania Coal
& Coke Corporation expects that the amount now
due should be paid; that deponent is advised that
said railroad will require at least three hundred and
fifty tons before the first day of April, 1913, over
and above the amount of coal that it now has on
hand, and that possibly a greater amount will be
required before said date; that it will be to the ad-
vantage of all the creditors of the defendant cor-
poration that the coal required, as above stated, be
furnished at the present contract price, and that it
will therefore be to the advantage of all of said
creditors, as deponent believes, that the present bal-
ance due to said Pennsylvania Coal & Coke Corpor-
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ation should now be paid in full to prevent the
abrogation of said contract.

That deponent at the present time has in his
hands about the sum of three hundred dollars and
that owing to the delay of the Central Railroad
Company in remitting for freight balances as above

10°,mentioned, and to the fact that the agents of the de-

20

30

fendant railroad are making very small payments
owing to the order promulgated by the Central
Railroad Company, as above set forth, the receipts
coming to deponent’s hands within the next two
months at least will be meager; that deponent for
the various purposes above named will require cash
in hand of at least three thousand dollars within the
next two months and that thereafter further sums
will be required for ties, bridge timbers and other
repairs to the railroad property; that the amount
of cash required for that purpose cannot yet be de-
termined, but that deponent is advised and believes
that at least the sum of four thousand dollars will
be necessary within a short time, making the sum
of seven thousand dollars in all; that deponent
therefore asks the authority of this Court to raise
said sum by the issue of receiver’s certificates of
indebtedness to be a first lien on the property, real
and personal, of the said railroad company in pref-
erence to any mortgages or other claims thereon;
that deponent is of the opinion that it would be un-
wise to ask at the present time for the authoriza-
tion of a portion only of said seven thousand dol-
lars required, because of the extreme difficulty of
marketing any further certificates after a prior
issue has been placed; that deponent will ultimately
need at least the sum of seven thousand dollars for
the purposes aforesaid and that he believes that an
entire issue to this amount can be arranged for
with a responsible bank in the Town of Morristown
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at the present time, deponent having the leave of
this Court to issue in his discretion certificates not
exceeding the above mentioned amount, in the sums
needed from time to time to operate and protect
said railroad. Deponent further says that he is ad-
vised that he can borrow money in sufficient amount
for the purposes above mentioned only upon cer-
tificates which are a first lien on the property of
said railroad company, and that it will be impos-
sible to borrow money upon certificates made pay-
able merely from the revenues of the road.

FREDERIC Y. PITNEY.
Subscribed and sworn to before me
this 24th day of January, 1913.

Corwin Howell,

Master in Chancery of New Jersey.
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Order Authorizing Receiver’'s Certificates.
Filed January 28, 1913.

IN CHANCERY OF NEW JERSEY.

Between
William H. Jeffers, On Bill, Etc.
C lainant
omprawmant, Order on
and Petition Filed
The New Jersey & Pennsyl- January 14’
1913.

vania Railroad Company,

Defendant.

20
An order to show cause having heretofore been
made in the above entitled cause on filing the peti-
tion of the receiver herein on the fourteenth day of
January, nineteen hundred and thirteen, and proof
by affidavit of the mailing of the notice of said
order to the creditors, bondholders and mortgagees
of the defendant corporation as required by said
order, and proof of service of copies of said order
made as required by the said order, having been
30 presented to the court and filed, and the court hav-
ing heard Corwin Howell, Esq., representing Pit-
ney, Hardin & Skinner, for the said receiver and
also for the said complainant as creditor, and Ed-
ward K. Mills, Esq., for Alfred Mills, surviving
executor and trustee of Stephen Vail, deceased,
mortgagee, and the court being of opinion that un-
der the circumstances of this case the receiver
should be given authority to raise sufficient funds
to enable the said receiver to properly protect the
40 property of the said railroad company and to
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operate the railroad by the issue of receiver’s cer-
tificates of indebtedness to be a first lien on the
property, real and personal, of;the said railroad
company in preference to any mortgage, judgment
or other liens or claims thereon, except the mortgage
of the said Alfred Mills, surviving executor and
trustee of Stephen Vail, deceased, and it appearing
that there are no preferred claims against the de-
fendant corporation remaining unpaid to this date;
and the court being of opinion there being no objec-
tion thereto that the bill of the Pennsylvania Coal
& Coke Corporation amounting to the sum of three
hundred and eighty-two dollars and thirty-seven
cents for coal furnished to the defendant corpora-
tion, should be paid in full by the said receiver
without delay;

It is on this twenty-eighth day of January, nine-
teen hundred and thirteen, on motion of Fitney,
Hardin & Skinner, solicitors of the said receiver,
Ordered that the said receiver have authority to
borrow money by the issue of receiver’s certificates
of indebtedness maturing not later than twelve
months from their date, and not at any one time
exceeding in amount seven thousand dollars, and
carrying interest at not exceeding the legal rate,
which certificates of indebtedness shall be a first
lien on the property, real and personal, of the said
defendant railroad company, in preference to any
mortgage, judgment or other liens or claims there-
on, except only the mortgage given by Charles D.
Haines to Alfred Mills and John H. Lidgerwood,
surviving executors and trustees of Stephen Vail,
deceased, dated April twenty-sixth, nineteen hun-
dred, and recorded in the Clerk’s office of the

ounty of Morris on the fifth day of May, nineteen
mndred, securing the bond of even date of the said

arles D. Haines, conditioned for the payment of
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Seventy-Five Hundred Dollars in two years from
date, with interest at five per cent, on the land de-
scribed in said mortgage comprising five and five
hundredths acres in the town of Morristown, and
subsequently conveyed by the said Charles D.
Haines to the Speedwell Lake Railroad Company.

And it is further ordered that the bill of the
Pennsylvania Coal & Coke Corporation amounting
to the sum of three hundred and eighty-two dollars
and thirty-seven cents for coal furnished to the de-
fendant corporation be forthwith paid in full by the
said receiver from any funds in his hands available
for that purpose.

E. R. WALKER,
C

Respectfully advised:

Frederic W. Stevens,

F. C

A true copy:

Samuel K. Robbins,

Clerk.
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Petition of National Iron Bank.
Filed November 17, 1914.

IN CHANCERY OF NEW JERSEY.

Between 10n Bill, Etc.
William H. Jeffers, f p etition Of
Complainant, 1
and ) Bank of Mor-
m T or [ ristown, New
The New Jersey & ljennsyl-i 7 .
sa I Jersey for an
Vania Railroad Company, \'n a ¥ g u
Defendant. ]

To His Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey:

The petition of the National Iron Bank of Mor-
ristown, New Jersey, respectfully shows:

L. That on the twenty-eighth day of January,
in the year nineteen hundred and thirteen, an order
was made by this Honorable Court authorizing
Frederic V. Pitney, who had theretofore been duly
appointed by this Court and had .been qualified as
receiver of the defendant, the New Jersey and
Pennsylvania Railroad Company, to borrow money
by the issuing of receiver’s certificates of indebt-
edness maturing not later than twelve months from
their date and not at any one time exceeding in
amount seven thousand dollars, and carrying inter-
est at not exceeding the legal rate, which certificates
of indebtedness should be a first lien on the prop-
erty, real and personal, of the said defendant rail-
road company in preference to any mortgage, judg-
ment or other lien or claim thereon, except only the
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mortgage given by Charles D. Haines to Alfred
Mills and John H. Lidgerwood, surviving executors
and trustees under the last will and testament of
Stephen Vail, deceased, dated April twenty-sixth,
nineteen hundred, and recorded in the Clerk’s Office
of the County of Morris, in the State of New Jer-
sey, on the fifth day of May, nineteen hundred,
securing the bond of even date therewith of the said
Charles D. Haines, conditioned for the payment of
seven thousand, five hundred dollars in two years
after the date thereof, with interest at the rate of
five per centum per annum, on the land described
in said mortgage comprising five and five hun-
dredths acres in the Town of Morristown, in the
County of Morris and State of New Jersey, and
subsequently conveyed by the said Charles D.
Haines to the Speedwell Lake Railroad Company,
a copy of which order, marked Schedule “A” is
hereto annexed and is hereby particularly referred
to and made a part hereof.

2. That the aforesaid mortgage given by Charles

D. Haines to Alfred Mills and John H. Lidgerwood,

surviving executors and trustees under the last will
and testament of Stephen Vail, deceased, was duly
recorded in the Mo'rris County Clerk’s office in
Book H-5 of Mortgages on pages 524, &c., a-nd that
the premises covered thereby are described therein
as follows:

A11 that lot, tract or parcel of land and prem-
ises, hereinafter particularly described situate,
lying and being in the Town of Morristown, in the
County of Morris and State of New Jersey, which
was conveyed to Stephen Vail by Robert Taylor and
wife by deed dated the twentieth day of July, in
the year of our Lord one thousand eight hundred
and forty-four, and recorded on the same day in
the Morris County Clerk’s Office in Record of
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Deeds, Liber E-4, page 116, &c., and butted and
bounded (as by the original description) as follows:

“Beginning in the middle of the road leading
from Morristown to Speedwell and being immedi-
ately on the top of the hill, thence running (1) north
seventy degrees west seven chains and fifty links
in a line with Joseph Cutler’s land; thence (2)
north nineteen degrees east seven chains and thirty-
six links to a corner of Joseph Cutler’s land in a
line of Stephen Vail’s land; thence (3) south sev-
enty-eight and a half degrees east seven chains and
twelve links to the middle of the aforesaid .road;
thence (4) south three degrees west four chains and
eight links along the middle of the said road;
thence (5) south twenty-two degrees and a half
west four chains and sixty-three links to the place
of beginning. Containing five acres and five one-
hundredths of an acre be the same more or less.”

That the said Alfred Mills and John H. Lidger-
wood, who were surviving executors and trustees
under the last will and testament of Stephen Vail,
deceased, have both departed this life, the said
John H. Lidgerwood having predeceased the said
Alfred Mills and the latter having left a last will
and testament wherein and whereby he did ap-
point Alfred Elmer Mills and Edward K. Mills the
executors thereof, both of whom qualified, and by
deed of assignment bearing date the sixteenth day
of April, in the year nineteen hundred and four-
teen, and recorded in the Morris County Clerk’s
Office on the twenty-first day of April, in the year
nineteen hundred and fourteen, in Book 31 of
Assignments of Mortgages on pages 301, &c., did
transfer and assign the aforesaid mortgage, unto
Joseph Hinchman, who had been duly appointed
and qualified as trustee under the last will and
testament of Stephen Vail, deceased, and who as
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such trustee by Deed of Assignment bearing date
the sixteenth day of April, in the year nineteen
hundred and fourteen, and recorded on the twenty-
first day of April, in the year nineteen hundred and
fourteen, in the office of the Clerk of the County
of Morris, in Book No. 31 of Assignments of Mort-
gages, on pages 303, &c., did transfer and assign
the said mortgage to one William J. O’Connor,
who now holds the same and claims to be the
owner thereof.

3. That in pursuance of the authority contained

in the said order the said Frederic V. Pitney,
receiver as aforesaid, did, on the fourteenth day
of February, in the year nineteen hundred and
thirteen, borrow of your petitioner, and your peti-
tioner loaned him, the sum of three thousand dol-
lars and in order to secure the same the-said re-
ceiver did execute and issue his certificate of in-
debtedness as such receiver, bearing date the day
and year last aforesaid, for the amount of said
loan in and by which said certificate of indebted-
ness he did acknowdedge that he received from
your petitioner the said sum of three thousand dol-
lars to be used in the administration of his trust
as such receiver, under the directions of this
Court, and did therein and thereby, as such re-
ceiver, promise to pay the said sum of three thou-
sand dollars to your petitioner, or order, within
twelve months of the date of the said certificate of
indebtedness, with interest therecon from the date
thereof at the rate of six per centum per annum,
payable every three months, out of the property
of the said the New Jersey and Pennsylvania Rail-
road Company, or the proceeds thereof, prior to
any other debts or demands of any kind or char-
acter whatsoever, and he did in and by his sai

certificate of indebtedness certify that the same
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was issued under the authority of, and pursuant
to, the aforesaid mentioned order of this Court,
and that the amount named in said certificate was
by the terms of said order of this Court made a
first lien and charge against the entire property of
the said the New Jersey and Pennsylvania Rail-
road Company and the proceeds thereof, prior to
any other mortgage, judgment, lien or claim what-
soever, except as aforesaid mentioned, a copy of
which said certificate of indebtedness is hereto
annexed and marked Schedule “B” and is hereby
particularly referred to and made a part hereof.

4. That afterwmrds, to wit, on the thirteenth
day of June, in the year nineteen hundred and
thirteen, the said Frederick V. Pitney as such re-
ceiver, did borrow from your petitioner, and your
petitioner loaned him an additional sum of four
thousand dollars for the purposes mentioned in
the aforesaid order, and in order to secure the
said last mentioned sum of four thousand dollars
the said Frederic V. Pitney, as such receiver,
executed and delivered to your petitioner a cer-
tain other certificate of indebtedness bearing date
the day and year last aforesaid, wherein and
whereby he did certify that as such receiver he did
on the date and year last aforesaid receive from
your petitioner the sum of four thousand dollars,
to be used in the administration of his trust as
such receiver under the direction of this Court and
did therein and thereby promise as such receiver
to pay the said sum of four thousand dollars to
your petitioner or order, within twelve months
from the date of the said last mentioned certificate
of indebtedness, with interest from the date
thereof at .the rate of six per centum per annum,
payable every three months, out of the property of
the New Jersey and Pennsylvania Railroad Com-
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pany or the proceeds thereof, prior to any other
debt or demand of any kind or character whatso-
ever, except the aforesaid certificate of three thou-
sand dollars then held by your petitioner for
money loaned to the said receiver on the four-
teenth day of February, in the year nineteen hun-
dred and thirteen, and he did in and by the said
certificate of indebtedness for four thousand dol-
lars further certify that the same was issued
under the authority of and in pursuance of the
aforesaid mentioned order and that said order still
remained unrevoked and unaltered and that the
amount named in the said certificate for four thou-
sand dollars and the amount named in the former
certificate, by the terms of said order of this
Court, were made first liens and charges against
the entire property of the defendant, the New Jer-
sey & Pennsylvania Railroad Company, and the
proceeds thereof, prior to any other mortgage,
judgment or claim whatsoever, except as aforesaid
mentioned, a copy of which certificate of indebted-
ness, bearing date the thirteenth day of June, in
the year nineteen hundred and thirteen, is here-
unto annexed and marked Schedule “C” and is
hereby particularly referred to as a part hereof.

5. That the said two certificates of indebted-
ness above set forth made by the said Frederic
V. Pitney, receiver of the New Jersey & Pennsyl-
vania Railroad Company, are now in the posses-
sion of and owned by your petitioner ready to
be produced and proved when and where this
Honorable Court may direct.

6. That on the fourth day of May, m the
year nineteen hundred, the Speedwell Lake Rail-
road Company executed to one Robert D. Foo e,
a certain mortgage bearing date on the day an
year last aforesaid and recorded in the Morris
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County Clerk’s Office on the ninth day of May,
in the year nineteen hundred, in Book H-5 of
Mortgages on pages 540, &c., to secure the pay-
ment of the sum of five thousand nine hundred
and eighteen dollars and ninety-three cents
($5,918.93) in one year from the date thereof with
interest thereon at the rate of six per centum per
annum, covering certain personal and real prop-
erty, including a portion of the land and real
estate now owned by the New Jersey and Penn-
sylvania Railroad Company, and in said mort-
gage described as follows:

All those four lots, tracts or parcels of land
and premises hereinafter particularly described,
situate, lying and being in the Township of Morris,
and in the Town of Morristown, in the County of
Morris and State of New Jersey.

The First Tract is situate in the Township of
Morris, and is the same described in a deed of con-
veyance from Julia B. Sherman and husband to
the said Speedwell Lake Railroad Company bear-
ing date the twenty-seventh day of August, eigh-
teen hundred and ninety-eight and recorded in the
Morris County Clerk’s Office in Book T-15 of Deeds

on pages 62, &c, and in said deed described as
follows:

Beginning at a point in the center line of the
route of Speedwell Lake Railroad, as shown on a
map of said route, tiled together with a description
ot the same in the office of Secretary of State of the
~ ate of New Jersey on the twelfth day of Novem-

er, eighteen hundred and ninety-seven, said point
being south eighty-three degrees and fifteen min-
utes east twelve hundred and forty-two and fifty-
ve one-hundredths feet from the beginning point
o said railroad, as shown on said map and being
aS° a pomt in tpe division line of properties of
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said Julia B. Sherman and the estate of J. Boyd
Headley, deceased, being in the supposed first line
of the third tract of land described in a deed of
conveyance from Frederick Smith and wife to Gor-.
don Burnham, hearing date the twenty-fifth day of
December, eighteen hundred and fifty-two, and re-
corded in the Morris County Clerk’s Office in Book
A-5 of Deeds on pages 499, &c., and being a point
south ten degrees and ten minutes east as the com-
pass now reads about two hundred and eighty-seven
and one-tenth feet from a stone monument set in
the ground near the southerly side of the Lake
Road to mark the second corner of said third tract
and from said beginning point running (1) north
ten degrees and ten minutes west twenty-six and
nine one hundredths feet; (2) south eighty-three
degrees and fifteen minutes east seven hundred and
seventy-six and ninety-seven hundredths feet to the
southerly bank of the Whippany River; thence (3)
along the southerly bank of the Whippany River on
a course of about south fifty-one degrees west sixty-
nine and eight-tenths feet;, thence (4) parallel to
the second line hereof north eighty-three degrees
and fifteen minutes west seven hundred and thirteen
and ninety-three hundredths feet; thence (5) north
ten degrees and ten minutes west twenty-six and
nine one-hundredths feet to the place of beginning.

Being the same tract of land shown upon the map
hereto annexed and hereby made a part hereof.

The Second Tract is situate in the Township o
Morris and is the same described in a deed of
award made by George H. Ross, Guy Minton and
Charles Y. Swan, Commissioners to the said Speec-
well Lake Railroad Company, bearing date the sec-
ond day of April, nineteen hundred and ninety-
eight, filed in the Morris County Clerk’s Office an
recorded in Book A of Awards on pages 167, ?
and in said deed described as follows:
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“Beginning at a point in the center line of the
route of the Speedwell Lake Railroad, as shown on
a map of said route, tiled together with a descrip-
tion of the same, in the office of the Secretary of
State on the twelfth day of November, eighteen
hundred and ninety-seven, said point being south
eighty-three degrees and fifteen minutes east nine-
teen hundred and thirty-four and five-tenths feet
from the beginning point of said railroad, as shown
on said map, and being also a point in the Whip-
pany River in the eighth line of lot number five
shown on map of Lake Grove made by Thomas
Hughes, surveyor (now on file in the Morris County
Clerk’s Office), and described in a deed of convey-
ance from the Mutual Life Insurance Company of
New York to Elsie Brown Lord, bearing date the
twenty-first day of June, eighteen hundred and
ninety-two, and recorded in the Morris County
Clerk’s Office in Book R-13 of Deeds, on pages 565,
&, and running thence (1) along the eighth course
of lot number five reversed and as the needle now
reads in February, eighteen hundred and ninety-
eight, south fifty-three degrees'and fifty minutes
west forty-six and 63/100 feet to the eighth corner
of lot number five; thence (2) south seventy degrees
and twenty minutes west sixty-four and thirty-four
hundredths feet; thence (3) south eighty-three de-
grees and fifteen minutes east three hundred and
seven and five-tenths feet; thence (4) south six de-
grees and forty-five minutes west ten feet; thence
(5) south eighty-three degrees and fifteen..............
east two hundred and ten feet; thence (6) north
six degrees' and forty-five minutes east ten feet;
thence (7) south eighty-three degrees and fifteen
minutes east one hundred and twelve and 15/100
feet to the middle of the Lake Road; thence (8)
along the center line of the Lake Road one hundred
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and fifty and six-tenths feet more or less; thence
(9) north eighty-three degrees fifteen minutes west
sixty and 56/100 feet; thence (10) north six degrees
and forty-five minutes east ten feet; thence (11)
north eighty-three degrees and fifteen minutes west
one hundred and fifty feet; thence (12) south six
10 degrees and forty-five minutes west ten feet; thence
(13) north eighty-three degrees and fifteen minutes
west two hundred and fifteen and five-tenths to a
point in the Whippany River where the thirteenth
line of the herein described tract intersects the
eighth line of lot number five hereinbefore referred
to; thence (14) along said eighth line reversed, and
as the needle now points in February, eighteen hun-
dred and ninety-eight, south fifty-three degrees and
fifty minutes west fifty-nine feet to the place of be-
2p. ginning. Being the same tract of land shown upon
the map hereto annexed and hereby made a part of
this report and awiard.’ m
The Third Tract is situate partly in the Town-
ship of Morris and partly in the Town of Morris-
town, and is the same described in a deed of award
made by George H. Ross, Guy Minton and Charles
Y. Swan, Commissioners to the said Speedwell
Lake Railroad Company, bearing date the four-
teenth day of April, eighteen hundred and ninety-
30 eight, filed in the Morris County Clerk’s Office and
recorded in Book A of Awards on pages 180, &,
and in said deed is described as follows: “Begin-
ning at a point in the center line of the route of
the Speedwell Lake Railroad, as shown on a map of
said route, filed together with a description of the
same in the office of the Secretary of State of the
State of New Jersey on the twelfth day of Novem-
ber, eighteen hundred and ninety-seven, said point
being south eighty-three degrees and fifteen mm-
41f. utes east twenty-four hundred and sixteen and
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teen one-hundredths feet from the beginning point
of said railroad, as shown on said map and being
a point in the middle of the Lake Road distant
about three hundred and thirty-three and five-
hundredths feet, measured in a southeasterly di-
rection along the middle of the Lake Road from a
spike driven in the middle of the south end of the
Lake Road bridge over Speedwell Lake and as
shown on the map hereto annexed, running thence
(I) along the middle of said Lake Road in a south-
erly direction sixty-eight and nine-tenths feet;
thence (2) south eighty-three degrees and fifteen
minutes east one hundred and twenty-six and six-
tenths feet; thence (3) deflecting to the south on
the arc of a circle whose radius is nine hundred
and ninety-two and fourteen hundredths feet, a
distance of three hundred and -eighty-two and
ninety-seven hundredths feet; thence (4) south
sixty-one degrees and fifteen minutes east four
hundred and twenty-four and four-tenths feet to a
point in the division line of land3 of which the
herein described tract is a part and lands of late
Augustus W. Cutler, thence (5) north thirty-one
degrees and twenty minutes east and running
through a clump of chestnut trees designated as a
corner of lands of said Cutler thirty-one and sixty-
five one-hundredths feet to the edge of Speedwell
Lake; thence (6) 'along the edge of Speedwell Lake
in a general northwesterly direction three hundred
and ninety-seven feet to a point distant, measuring
on a course of south sixty-one degrees and fifteen
minutes east fifty-nine feet from the extremity of
a radial line of a circle, the radius of which is ten
hundred and ninety-two and fourteen hundredths
feet and the center of which is coincident with the
center of the above mentioned circle, having a
ladius of nine hundred and ninety-two and four-
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teen hundredths feet as above stated; thence (7)
north sixty-one degrees and fifteen minutes west
fifty-nine feet to the extremity of said radial line;
thence (8) deflecting to the south on the arc of a
circle whose radius is ten hundred and ninety-two
and fourteen hundredths feet, a distance of forty-
10 five feet to the edge of Speedwell Lake; thence
(9) along the edge of Speedwell Lake in a general
westerly direction, a distance of about one hun-
dred and ninety-five feet to a point very near the
base of a stump; thence (10) deflecting to the
south on the arc of a circle whose radius is ten
hundred and ninety-two and fourteen hundredths
feet, a, distance of one hundred and eighty-three
feet, more or less, to the tangent point of said
curve; thence (11) north eighty-three degrees and
20 fifteen minutes west two hundred and fifty and six-
tenths feet to the middle of the Lake Road; thence
(12) along the middle of the Lake Road in a south-
easterly direction ninety-one and thirty-five hun
dredths feet to the place of beginning. Being a
part of two tracts of land described in a deed ol
conveyance from Stephen H. Condict and vife to
Abram L. Cross, bearing date the thirteenth day ol
May, eighteen hundred and eighty-seven and re-
corded in the Morris County Clerk’s Office in oot
30 A-12 of Deeds on pages 553, &. Being the same
tract of land shown on the map hereto annexed an
hereby made a part of this report and award.

The Fourth Tract is situate in the Town ol Mor-
ristown, and is the same described in a deed o con-
veyance made by said Robert D. Foote and vi ¢ o
the said Speedwell Lake Railroad Company, eai-
ing date the fourth day of May, nineteen hundred,
intended to be recorded simultaneously herewitn
the Morris County Clerk’s Office and m said deed

40 described as follows:
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“Beginning at a stake driven in the westerly side
line of Speedwell avenue, said stake being one hun-
dred feet distant, measured in a northerly direction
along the westerly side line of said avenue from a
point where the southerly line of Speedwell Iron
Works property conveyed to the said Robert D.
Foote by Alfred Mills and others, executors *of
Stephen Vail by deed dated October 12, 1897,
crosses the westerly side line of said avenue; thence
(1) along the westerly side line of said avenue in a
southerly direction one hundred feet; thence (2)
north seventy-four degrees and twenty-five minutes
west along line of lands of the estate of Stephen
Vail, deceased, about four hundred and forty feet
to a corner; thence (3) north sixty-one degrees west
along lands formerly owned by Augustus W. Cutler,
deceased, about six hundred and seventy-three and
eighty-six hundredths feet to another corner of said
Cutler’s land; thence (4) north twenty-seven de-
grees and seven minutes east sixty feet to a stake;
thence in an easterly direction and in a straight
line to the place of beginning. Being part of the
property conveyed to the said Robert D. Foote by
Alfred Mills and other executors of Stephen Vail
by deed dated October 12, 1897, recorded in the
Clerk’s Office of the County of Morris in Book N.
15 of Deeds for said county on pages 458, &c.,”
which said last mentioned mortgage was assigned
by the said Robert D. Foote to George E. Fisher
by deed of assignment, bearing date the eighteenth
day of September, nineteen hundred and one and
recorded in said Clerk’s Office on the twenty-third
day of September, nineteen hundred and one in
Book No. 21 of Assignments of Mortgages on pages
8, &c., by virtue of which said mortgage the said
George E. Fisher claims to have a lien upon the
property therein described, but your petitioner
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charges that the said last mentioned mortgage is
subject and subsequent to the lien of your peti-
tioner’s two said certificates of indebtedness and
that the lien of your petitioner is prior to the lien
of said mortgage.

7. That the said the New Jersey & Pennsylvania
Railroad Company; on or about the first day of
June, in the year nineteen hundred and seven, did
execute a mortgage to the Corporation Trust Com-
pany as trustee to secure bond holders of a series
of bonds not exceeding two hundred thousand dol-
lars, on the railway and franchises of the said de-
fendant railroad company, which last mentioned
mortgage was recorded in the Morris County
Clerk’s Office on the fifteenth day of June in the
year nineteen hundred and seven in Book Z-5 of
Mortgages, pages 1, &c., by virtue whereof the said
the Corporation Trust Company, trustee, claims to
have some lien upon the property, real and per-
sonal, of the said the New Jersey & Pennsylvania
Railroad Company, but your petitioner charges that
the said last mentioned mortgage is subject and
subsequent to the lien of your petitioner’s said two
certificates of indebtedness as in the said order
provided and that your petitioner’s lien is prior to
the lien of said last mentioned mortgage.

8. That afterwards, to wit, on or about the first
day of November, in the year nineteen hundred and
twelve, the said the New Jersey and Pennsylvania
Railroad Company did execute a certain other mort-
gage on the said railway and franchises to the
Commercial Trust Company of New Jersey, trus-
tee, bearing date on the day and year last aforesaid,
and recorded in the office of the Clerk of the County
of Morris, in the State of New Jersey, on the first
day of November, in the year nineteen hundred and
twelve, in Book V-6 of Mortgages, pages 544, &c,
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to secure bondholders of a series of bonds not ex-
ceeding five hundred thousand dollars, with inter-
est, by virtue of which said last mentioned mort-
gage the said the Commercial Trust Company of
New Jersey, trustee, may claim to have some lien
upon the property, real and personal, of the said
the New Jersey & Pennsylvania Railroad Company,
but your petitioner charges that no bonds were
issued under the said last mentioned mortgage, and
that if a lien at all is subject and subsequent to the
lien of your petitioner’s said two certificates of in-
debtedness, and that the lien of your petitioner is
prior thereto.

9.  That on the sixth day of November, in the
year nineteen hundred and twelve, as your peti-
tioner has been informed, one George M. Freeh
recovered a judgment against the said the New Jer-
sey and Pennsylvania Railroad Company in the Su-
preme Court of the State of New Jersey for the
sum of four thousand and twenty dollars and
ninety-eight cents, or some other sum, which said
judgment, was assigned by the said George M.
Freeh to the complainant, William H. Jeffers, by
deed of assignment, bearing date December twenty-
second, nineteen hundred and twelve, and recorded
in the office of the Clerk of the Supreme Court of
New Jersey, by virtue of which judgment the said
William H. Jeffers claims to have some claim upon
the property, real and personal, of the said the
New Jersey & Pennsylvania Railroad Company, but
your petitioner charges that the said judgment is
subject to the two aforesaid certificates of indebted-
ness held by your petitioner and if a lien at all on
the said premises the lien of your petitioner’s said
two certificates of indebtedness is prior thereto.
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10. That there is now due unto your petitioner,
the principal sum of seven thousand dollars being
the aggregate amount of the principal sums secured
by the said two certificates of indebtedness, to-
gether with interest thereon at the rate of six per
per centum per annum from the first day of Oc-
tober, in the year nineteen hundred and thirteen, no
part of the principal having ever been paid and no
interest having been paid since that time, although
your petitioner has demanded payment of the said
principal and interest of the said Frederic V. Pit-
ney, receiver as aforesaid.

11. That the stockholders of the said the New
Jersey & Pennsylvania Railroad Company are as
follows:

Stockholders. Post Office Address.
Charles N. Flint........... 63 Wall Street, New York
Daniel D. Thompson, 234 E. 31st Street, New York
John S. Van Horne....... 155 Broadway, New York
William F. Reeves......... 155 Broadway, New York
Sidney Smith........... 27 William Street, New York
P. Datourette....... Whitehouse Station, New Jersey
George E. Fisher......... 63 Wall Street, New York
Annie B. Spencer,

Dacona Hall, 620 W. 122d Street, New York

That the bondholders of said railroad company
are as follows:
Bondholders. Post Office Address.
Robert M. Moore,
Commercial Trust Company of New York,
Broadway & 40th Street, New York
Edward H. Wilson,
First Nat’l Bank Building, cor. Broad-
way & Wall Street, New York
Benjamin G. Paskus 128 Broadway, New York

40 James N. Pidcock, Jr... .Whitehouse Station, N. J.
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Commercial Trust Company of the
City of New York,
Broadway & 40th Street, New York
John F. Wallace....... 10 Bridge Street, New York
Miss Mary M. Everon,
35 Clendenny Avenue, Jersey City, N. J.
Miss Mary A. Herrich,
Little Neck, Long Island, New York
Ezra A. Little. .Eastport, Long Island, New York

That the mortgage creditors of said railroad com-
pany are as follows:

Mortgage Creditors Post Office Address.
Corporation Trust Company, Trustee,

Jersey City, N. J.
Commercial Trust Company of

New Jersey, Trustee......... ,. Jersey City, N. J.

George E. Fisher......... 63 Wall Street, New York
William J. O’Connor,

Waterford, Saratoga Co., New York
Judgment Creditor. Post Office Address.
William H. Jeffers,
128 Broadway, New York City, New York

12. That the said two certificates of indebted-

ness for three thousand dollars and four thousand
dollars, respectively, together with lawful interest
thereon from the first day of October in the year
nineteen hundred and thirteen, are a first lien on
the property, real and personal, of the defendant,
the New Jersey and Pennsylvania Railroad Com-
pany, in preference to any mortgage, judgment or
other lien or claim thereon except only the mort-
gage given by Charles D. Haines to Alfred Mills
and John H. Lidgerwood, surviving executors and
trustees under the last will and testament of Ste-
phen Vail, deceased, and above set forth, and that
your petitioner is entitled to the order of this Court
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directing the sale of the property, real and per-
sonal, of the defendant, the New Jersey and Penn-
sylvania Railroad Company, to pay and satisfy the
amount due on said certificates.

Wherefore, your petitioner humbly prays that an
order be made by this Court for the sale of its rail-
way line running from Watnong in the Township
and County of Morris, New Jersey, through the
Counties of Morris, Somerset and Hunterdon in
the State of New Jersey, to Whitehouse Station in
the said County of Hunterdon and any other prop-
erty in the hands of the said receiver, and for the
sale and application of any property of the said
the New Jersey and Pennsylvania Railroad Com-
pany liable therefor, for the purpose of providing
for the payment of the amount due to your peti-
tioner for the principal and interest of the afore-
said two certificates of indebtedness, in preference
to any mortgage, judgment or other liens or claims
thereon except the aforesaid mortgage given by
Charles D. Haines to the executors and trustees of
Stephen Vail, deceased, and that your petitioner
may have such other and further relief in the prem-
ises as the nature of the case may require and as
may be agreeable to equity.

And your petitioner will ever pray, &c.,

VREELAND & WILSON,
Solicitors for and of counsel
with the National Iron
Bank of Morristown, New
Jersey, Petitioner.
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State of New Jerse y,|
/] fSS *
County of Morris. J

Robert D. Foote, of full age being duly sworn
according to law on his oath says that he is Presi-
dent of the National Iron Bank, of Morristown,
New Jersey, the petitioner abov© named, and that
the matters, facts and things set forth in the fore-
going petition are true according to the best of his
knowledge, information and belief.

Deponent further says that as such President he
personally conducted negotiations with Frederic V.
Pitney, Receiver of the New Jersey and Pennsyl-
vania Railroad Compnay, for the loans of three
thousand dollars and four thousand dollars re-
spectively, mentioned in the foregoing petition,
and that on the fourteenth day of February,
in the year nineteen hundred and thirteen, the
said bank loaned to the said Receiver the full sum
of three thousand dollars and in order to secure
the same the said Receiver executed and delivered
t° said bank his certificate of indebtedness bearing
date on that day for said amount, payable within
twelve months of the date thereof, with interest
thereon from the date thereof at the rate of six per
centum per annum, a true copy whereof is annexed
to the said petition and marked Schedule /‘B.”

Deponent further says that on the thirteenth day
of June, in the year nineteen hundred and thirteen,
said bank loaned the said Receiver the additional
sum -of four thousand dollars to secure which with
interest thereon at the rate of six per centum per
annum, the said Receiver executed and delivered to

e said bank the certificate of indebtedness men-

loned in said petition bearing date on the said thir-

eenth day of June for four thousand dollars pay-
a ¢ within twelve months from the date thercof
1 interest from the date thereof at the rate of
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six per centum per annum, a true copy whereof is
attached to said petition and marked Schedule
(13 C.’ﬁ

That both of said certificates of indebtedness are
now in the possession of and owned by the said the
National Iron Bank, of Morristown, New Jersey.

Deponent further says that nothing whatever has
been paid on the principal of the said two certifi-
cates of indebtedness, or either of them, but that
the whole amount thereof still remains due and
owing to said bank, together with interest thereon
from the first day of October in the year nineteen
hundred and thirteen, to which time the interest
was paid but none was paid thereafter.

ROBERT D. FOOTE.

Sworn and subscribed before me,
this eleventh day of November,
A. D. 1914.

Alfred Elmer Mills,

Master in Chancery of New Jersey.
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SCHEDULE A.

IN CHANCERY OF NEW JERSEY.

Between ]
William H. Jeffers, 1 OnBlll, Etc
Complainant, f QOr’er on
and ) Petition Filed
The New Jersey & Penhsyl- ( 14’
vania Railroad Company, 1

Defendant. ]

An order to show cause having heretofore been
made in the above entitled cause on tiling the peti-
tion of the receiver herein on the fourteenth day of
January, nineteen hundred and thirteen, and proof
by affidavit of the mailing of the notice of said
order to the creditors, bondholders and mortgagees
of the defendant corporation as required by said
order, and proof of service of copies of said
order made as required by the said order, having
been presented to the court and filed, and the court
having heard Corwin Howell, Esquire, represent-
ing Pitney, Hardin & Skinner, for the said re-
ceiver and also for the said complainant as creditor,
and EdAvard K. Mills, Esquire, for Alfred Mills,
surviving executor and trustee of Stephen Vail,
deceased, mortgagee, and the court being of opinion
that under the circumstances of this case the re-
ceiver should be given authority to raise sufficient
funds to enable the said receiver to properly pro-
tect the property of the said railroad company
and to operate the railroad by the issue of re-
ceiver’s certificates of indebtedness to be a first
lien on the property, real and personal, of the said

10

20

30

40



10

20

£0

40

44
Petition of National Iron Bank for Order to Sell.

railroad company in preference to any mortgage,
judgment or other liens or claims thereon, except
the mortgage of the said Alfred Mills, surviving
executor and trustee of Stephen Vail, deceased,
and it appearing that there are no preferred
claims against the defendant corporation remaining
unpaid to this date; and the court being of opinion
there being no objection thereto that the bill of the
Pennsylvania Coal & Coke Corporation amounting
to the sum of three hundred and eighty-two dollars
and thirty-seven cents for coal furnished to the
defendant corporation, should be paid in full by the
said receiver without delay;

It is on this twenty-eighth day of January, nine-
teen hundred and thirteen, on motion of Pitney,
Hardin <& Skinner, solicitors of the said receiver,
Ordered that the said receiver have authority to
borrow money by the issue of receiver’s certifi-
cates of indebtedness maturing not later -than twelve
months from their date, and noteat any one time
exceeding in amount seven thousand dollars, and
carrying interest at not exceeding the legal rate,
which certificates of indebtedness shall be a first
lien on the property, real and personal, of the
said defendant railroad company, in preference to
any mortgage, judgment or other liens or claims
thereon, except only the mortgage given by Charles

D. Haines to Alfred Mills and John H. Lidgerwood,

surviving executors and trustees of Stephen Valil,
deceased, dated April twenty-sixth, nineteen hun-
dred, and recorded in the clerk’s office of the Coun-
ty of Morris on the fifth day of May, nineteen hun-
dred, securing the bond of even date of the said
Charles D. Haines, conditioned for the payment of
seventy-five hundred dollars in two years from date,
with interest at five per cent, on the land describe

in said mortgage comprising five and five hun-
dredths acres in the town of Morristown, and sub-
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sequently conveyed by the said Charles D. Haines
to the Speedwell Lake Railroad Company.

And it is further o:dcrca that the bill of the
Pennsylvania Coal & Coke Corporation amounting
to the sum of three hundred and eighty-two dollars
and thirty-seven cents for coal furnished to the
defendant corporation be forthwith paid in full by
the said receiver from any funds in his hands
available for that purpose.

E. R. WALKER,
C

Respectfully advised,

Frederic VV. Stevens,

V. G
A true copy.
Sam K. Robbins,
Clerk.
SCHEDULE B.

Whereas the Court of Chancery of the State of
New Jersey did, by its order bearing date the
twenty-eighth day of January in the year of our
Lord one thousand nine hundred and thirteen, in a
cause wherein William H. Jeffers. was complainant
and the New Jersey and Pennsylvania Railroad

ompany was defendant, among other things order

at the receiver heretofore appointed in said cause

ave authority to borrow money by the issue of re-
ceiver s certificates of indebtedness, maturing not
a er than twelve months from their date, and not
a one time to exceed in amount seven thousand
collars, and carrying interest at not exceeding the
egal rate, which certificates of indebtedness shall
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be a first lien on the property, real and personal of
said defendant railroad company, in preference to
any mortgage, judgment, or other liens or claims
thereon, except only the mortgage given by Charles

D. Haines to Alfred Mills and John H. Lidgerwood,

surviving executors and trustees of Stephen Vail,
deceased, dated April twenty-sixth, nineteen hun-
dred, and recorded in the clerk’s office of the Coun-
ty of Morris on the fifth day of May, nineteen hun-
dred, securing the bond of even date of the said
Charles D. Haines, conditioned for the payment of
seventy-five hundred dollars in two years from date,
with interest at five per cent., on the land described
in said mortgage, comprising five and 5/100 acres,
in the town of Morristown, and subsequently con-
veyed by the said Charles D. Haines to the Speed-
well Lake Railroad Company.

Now I, Frederic V. Pitney, receiver of the New
Jersey and Pennsylvania Railroad Company, here-
tofore appointed by the Chancellor in the afore-
said cause, hereby certify and make known that I,
as such receiver as aforesaid, have received from
the National Iron Bank of Morristown, New Jersey,
the sum of three thousand dollars ($3,000) to be
used in the administration of my trust as such re-
ceiver, under the directions of the said Court of
Chancery of New Jersey, and which as such re-
ceiver I promise to pay to the National Iron Bank
of Morristown, or order, within twelve months
from this date with interest from date at the rate
of six per cent, per annum payable every three
months out pf the property of the said New Jersey
and Pennsylvania Railroad Company, or the pro-
ceeds thereof, prior to any other debts or de-
mands of any kind or character whatsoever.

And I further certify that this -certificate is
issued under the authority of and pursuant to the
aforesaid mentioned order of the Court of Chan-
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eery, and that the amount named in this certificate
is by the terms of said order of said court made a
first lien and charge against the entire property of
the said New Jersey and Pennsylvania Railroad
Company and the proceeds thereof prior to any
other mortgage, judgment, lien or claim whatsoever
except as aforesaid mentioned.

IX Witness Whereor, I, Frederic V. Pitney, re-
ceiver of the New Jersey and Pennsylvania Rail-
road Company, have set my hand by virtue of said
order this fourteenth day of February, in the year

of our Lord one thousand nine hundred and thir-
teen.

FREDERIC V. PITNEY,
Receiver, New Jersey &
Pennsylvania R. R. Co.

SCHEDULE C.

Yhereas, the Court of Chancery of the State of
New Jersey did, by its order bearing date the
twenty-eighth day of January in the year of our
Lord one thousand nine hundred and thirteen, in a
cause wherein William H. Jeffers was complainant
and the New Jersey and Pennsylvania Railroad
was defendant, among other things order that the
receiver heretofore appointed in said cause have
authority to borrow money by the issue of re-
ceiver s certificates of indebtedness, maturing not
ater than twelve months from their date, and not
at one time to exceed in amount seven thousand
dollars, and carrying interest at not exceeding the
egal rate; which certificates of indebtedness shall
> a first lien on the property, real and personal of
said defendant railroad company, in preference to
any mortgage, judgment, or other liens or claims
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thereon, except only the mortgage given by Charles
D. Haines to Alfred Mills and John H. Lidgerwood,
surviving executors and trustees of Stephen Vail,
deceased, dated April twenty-sixth, nineteen hun-
dred, and recorded in the clerk’s office of the Coun-
ty of Morris on the fifth day of May, nineteen hun-
dred, securing the bond of even date of the said
Charles D. Haines, conditioned for the payment of
seventy-five hundred dollars in two years from
date, with interest at five per cent., on the land de-
scribed in said mortgage, comprising five and 5/100
acres, in the town of Morristown, and subsequently
conveyed by the said Charles D. Haines to the
Speedwell Lake Railroad Company; and

Whereas, Frederic V. Pitney, receiver of the New
Jersey and Pennsylvania Railroad Company, here-
tofore appointed by the Chancellor in. said cause,
has as such receiver only borrowed the sum of
three thousand dollars, and which sum still re-
mains due and unpaid; and

Whereas, it is necessary that the said receiver
should borrow an additional sum of four thousand
dollars for the purposes mentioned in the aforesaid
order:

Now, I, Frederic V. Pitney, receiver of the New
Jersey and Pennsylvania Railroad Company here-
tofore appointed by the Chancellor in the afore-
said cause, hereby certify and make known that I as
such receiver, have this day received from the Na-
tional Iron Bank, of Morristown, the sum of four
thousand dollars, to be used in the administration
of my trust as such receiver, under the direction
of the said Court of Chancery of New Jersey, and
which as such receiver I promise to pay to the
National Iron Bank, of Morristown, or order,
within twelve months from this date, with interest
from date, at the rate of six (6%) per cent, pei
annum payable every three months out of the prop-
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erty of the said New Jersey and Pennsylvania Rail-
road Company, or the proceeds thereof prior to any
other debt or demand of any kind or character
whatsoever, except the certificate of three thousand
dollars, now held by the National Iron. Bank, of
Morristown, for money loaned me as such receiver
on the fourteenth day of February, nineteen hun-
dred and thirteen.

And I further certify that this certificate is issued
under the authority of and in pursuance of the
aforesaid mentioned order, and which order still
remains unrevoked and unaltered, and that the
amount named in this and the former certificate by
the terms of said order of the said court, are made
first liens and charges against the entire property
of the New Jersey and Pennsylvania Railroad Com-
pany, and the proceeds thereof prior to any other
mortgage, judgment, lien or claim whatsoever, ex-
cept as aforesaid mentioned.

In Witness Whereot, I, Frederic v. Pitney, re-
ceiver of the New Jersey and Pennsylvania Rail-
road Company, have set my hand by virtue of the
said order, this thirteenth day of June, in the year

of our Lord one thousand nine hundred and thir-
teen.

FREDERIC V. PITNEY,
Receiver, New Jersey &
Pennsylvania R. R. Co.
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Order to Show Cause.
(Filed November 17,1914).

IN CHANCERY OF NEW JERSEY.

10 Between On Bill, Etc.
Wittiam H. Jerfers, Order to
Complainant, ~ Show Cause
on Petition of
and the National
The New Jersey & Pennsyl- | [ron Bank, of
vAnia Railroad Company, Morristown,
Defendant. ~ New Jersey.
20

Upon reading and filing the duly verified petition
of the National Iron Bank, of Morristown, New
Jersey, setting out the order of this court made on
the twentieth day of January, nineteen hundred
and thirteen, authorizing Frederic V. Pitney, the
receiver of the defendant, to borrow money by the
issuing of receiver’s certificates of indebtedness to
mature not later than twelve months from their
date and not at any one time to exceed in amount

gQ seven thousand dollars and to carry interest at not
exceeding the legal rate, which certificates of in-
debtedness by the terms of said order should be a
first lien on the property, real and personal, of the
said defendant railroad company, in preference to
any mortgage, judgment or other lien or claim
thereon, except only the mortgage given by Charles
D. Haines to Alfred Mills and John H. Lidgerwood,
surviving executors and trustees under the last wil
and testament of Stephen Vail, deceased, dated
40 April twenty-sixth, nineteen hundred and recorded
in the clerk’s office of the County of Morris in the
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State of New Jersey, on the fifth day of May, nine-
teen hundred, in Book H-5 of Mortgages, page 524,
etc., securing the bond of even date therewith of the
said Charles D. Haines conditioned for the payment
of seven thousand five hundred dollars in two years
after the date thereof, with interest at the rate of
five per centum per annum, on the land described
in said mortgage and petition, comprising five and
five hundredths acres of land situate in the town of
Morristown, in the County of Morris and State of
New Jersey, and subsequently conveyed by the said
Charles D. Haines to the Speedwell Lake Railroad
Company.

And it further appearing by said petition that in
pursuance of the authority contained in said order
the said Frederic V. Pitney, receiver as aforesaid,
did on the fourteenth day of February, in the year
nineteen hundred and thirteen, borrow of the Na-
tional Iron Bank, of Morristown, New Jersey, the
sum of three thousand dollars and did secure said
loan by his certificate of indebtedness as such re-
ceiver, bearing date the day and year last afore-
said for the amount thereof, in and by which said
ceitificate of indebtedness he did acknowledge that
fie received from the said National Iron Bank, of
Morristown, New Jersey, the said sum of three

ousand dollars to be used in the administration of
us trust as such receiver under the directions of

is court and did as such receiver in and by said
certificate of indebtedness promise to pay the said
sum of three thousand dollars to the said the Na-
mnd Iron Bank, of Morristown, New Jersey, or
order withm twelve months from the date thercof,
Wh interest thereon from the date thereof at the
rate of six per centum per annum, payable every
three months out of the property of the said the

w Jersey and Pennsylvania Railroad Company,

le Ploceeds thereof, prior to any other debts
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or demands of any kind or character whatsoever,
and did in and by the said certificate of indebted-
ness certify that the same was issued under the
authority of and pursuant to the aforesaid men-
tioned order of this court and that the amount
named in such certificate was by the terms of said
order made a first lien and charge against the New
Jersey and Pennsylvania Railroad Company and
the proceeds thereof prior to any other debt or
claim whatsoever except as aforesaid mentioned.
And it further appearing by said petition that
afterwards, and on the thirteenth day of June, in
the year nineteen hundred and thirteen, the said
Frederic V. Pitney, as such receiver did borrow
from the said the National Iron Bank, of Morris-
town, New Jersey, an additional sum of four
thousand dollars for the purposes mentioned in the
aforesaid order and in order to secure the said last
mentioned sum of four thousand dollars did as such,
receiver execute and deliver to the said the National
Iron Bank, of Morristown, New Jersey, a certain
other certificate of indebtedness bearing date the
day and year last aforesaid, wherein and whereby
he did certify that as such receiver, on the day and
year last aforesaid he received from the said the
National Iron Bank, of Morristown, New Jersey,
the sum of four thousand dollars to be used in the
administration of his trust as such receiver under
the directions of this court, and did in and by the
said last mentioned certificate of indebtedness
promise as such receiver to pay the said sum of
four thousand dollars to the National Iron Bank,
of Morristown, New Jersey, or order within twelve
months from the date of the said last mentioned
certificate of indebtedness with interest from the
date thereof at six per centum per annum, payable
every three months out of the property of the said
the New Jersey and Pennsylvania Railroad Com-
pany, and the proceeds thereof, prior to any other
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debt or demand of any kind or character whatso-
ever except the aforesaid certificate of indebtedness
of three thousand dollars, held by the National
Iron Bank, of Morristown, New Jersey, for money
loaned to the said receiver the fourteenth day of
February, in the year nineteen hundred and thir-
teen, and did in and by the said certificate of in-
debtedness for four thousand dollars further certify
that the same was issued under the authority and
in pursuance of the aforesaid order, and that said
order then remained unrevoked and unaltered, and
that the amount named in said certificate of in-
debtedness, by the terms of the said order of this
court was made a first lien and charge against the
entire property of defendant, the New Jersey and
Pennsylvania Railroad Company, and the proceeds
thereof prior to any other mortgage, judgment or
claim whatsoever, except as aforesaid mentioned.

And it further appearing by said petition that
the said two certificates of indebtedness are now in
the possession of and owned by the said the Na-
tional Iron Bank, of Morristown, New Jersey, and
that the whole amount thereof with interest there-
on from the first day of October, nineteen hundred
and thirteen, remained due and unpaid.

And it further appearing that the property of the
said defendant railroad company is subject to cer-
tain mortgages, one held by the Corporation Trust
Company, trustee, to secure bondholders of the
series of bonds not exceeding two hundred thousand

o ars, another held by the Commercial Trust Com-
pany of New Jersey, trustee, to secure bondholders
o a series of bonds not exceeding five hundred

ousand dollars; and another held by George E.

isher for five thousand nine hundred and eighteen

oliars and ninety-three cents ($5,918.93) and in-
erest covering a portion of the lands of the New
ersey and Pennsylvania Railroad Company and
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described in said petition together with certain
personal property of said railroad company; and
that William H. Jeffers, the complainant holds by
assignment a judgment recovered by George M
Freeh in the New Jersey Supreme Court against
the said the New Jersey and Pennsylvania Rail-
road Company on the sixth day of November, nine-
teen hundred and twelve, for the sum of four thou-
sand and twenty dollars and ninety-eight cents, and
praying for the sale of any property in the hands
of said receiver, and for the sale and application
of any property of the said the New Jersey and
Pennsylvania Railroad Company liable therefor,
for the purpose of providing for the payment of
the amount due to the said the National Iron Bank,
of Morristown, New Jersey, for the principal and
interest of the aforesaid two certificates of in-
debtedness, and for such other and further relief in
the premises as the nature of the case might re-
quire and as might be agreeable to equity.

It is, on the seventeenth day of November, in the
year nineteen hundred and fourteen, on motion of
Vreeland and Wilson, of counsel with the National
Iron Bank, of Morristown, New Jersey, the peti-
tioner, ordcrea that the said Frederic V. Pitney,
receiver of the New Jersey and Pennsylvania Rail-
road Company, the Corporation Trust Company,
trustee, the Commercial Trust Company of New
Jersey, trustee, George E. Fisher, William J.
O’Connor, William H. Jeffers and the bondholders
and stockholders of the New Jersey and Pennsyl-
vania Railroad Company, show cause before this
court on Tuesday, the eighth day of December, in
the year nineteen hundred and fourteen, at the
Chancery Chambers, in Newark, at ten o’clock in
the forenoon or as soon thereafter as counsel can
heard why this court should not make an order for
the sale of any property in the hands of the said
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receiver, and for the sale and application of any
property of the said the New Jersey and Pennsyl-
vania Railroad Company liable therefore, for the
purpose of providing for the payment of the
amount due to the said the National Iron Bank, of
Morristown, New Jersey, for the principal'and in-
terest of the aforesaid two certificates of indebted-
ness, in preference to any mortgage, judgment or
other liens or claims thereon except the aforesaid
mortgage given by Charles D. Haines to the ex-
ecutors and trustees of the last will and testament
of Stephen Vail, deceased, and now held by William
J. O’Connor or such other order as may be equit-
able and proper in the premises.

And it is further orderea that copies of this
order (which not be certified) be served upon the
president or other head officer of the Corporation
Trust Company, trustee, the president or other
head officer of the Commercial Trust Company of
New Jersey, trustee, and Frederic V. Pitney, re-
ceiver of the New Jersey and Pennsylvania Rail-
road Company, within ten days from the date here-
of, and that within the same time copies of this
order be mailed to William H. Jeffers, George E.
Fisher and William J. 0 ’Connor and to each of the
known bondholders and stockholders of the said
the New Jersey and Pennsylvania Railroad Com-
pany* and that within the same time a copy of the
petition on which this order is based be deposited
with the Sergeant-at-Arms at the Chancery Cham-
bers, Prudential building, Newark, New Jersey, for
inspection by interested persons.

E. R. WALKER,
C
Respectfully advised,

J. E. Howell,

F. C
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Order Continuing Hearing.
(Filed December 8, 1914).

IN CHANCERY OF NEW JERSEY.

Between On Bill, Etc.
W illiam H.Jeffers, ] OnPetltlon
Complainant, of National

and Iron Bank.

Order
The New Jersey & Pennsyl- continuing
vania Railroad Company, Hearing.
Defendant.

This matter being opened to the court by John B.
Vreeland, of counsel with the National Iron Bank,
of Morristown, New Jersey, in the presence of
Corwin Howell, of counsel with the receiver, and
application being made on behalf of certain of the
bondholders named in the petition of said the Na-
tional Iron Bank, of Morristown, New Jersey, by
Jacob Scholer, of the New York Bar, who is per-
mitted to appear in this matter, for a continuance,
and it appearing that notice has been given to the
interested parties named in said petition.

It is on this eighth day of December, in the year
nineteen hundred and fourteen, ordered that the
hearing on the order to show cause made in this
cause on the nineteenth day of November last
and returnable at this time be and the same is here-
by continued to Tuesday, the twenty-ninth day of



57
Order Continuing Hearing.

December, instant, at ten o’clock in the forenoon,
or as soon thereafter as counsel can he heard, at
the Chancery Chambers, Prudential building, New-
ark, New Jersey.

E. R. WALKER,
C

10
Respectfully advised,
J. E Howell,
V. C
20
30

40
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Order to Show Cause.
(Filed December 29, 1914.)

IN CHANCERY OF NEW JERSEY.

Between On Bill, &:
Wiltliam H. Jeffers, On Petition
Complainant,  of the
and National

Iron Bank of
The New Jersey & Pellnsyl-LMOVriStOWn,

VAXiA Railroad Company, NewJe}"Sey.
Defendant.  Opder.

It appearing that an order was made by this
Court in the above stated cause on the seven-
teenth day of November, in the year Nineteen
Hundred and Fourteen, on the petition of The
National Iron Bank of Morristown, New Jersey,
directing the mortgagees, bondholders, stock-
holders and judgment creditors of the defendant
to show cause on the eighth day of December
then next, why this Court should not order a sale
of the real and personal property of the de-
fendant to pay and satisfy the amount of two
certain Receiver’s Certificates, given by Frederic
V. Pitney, the Receiver of the defendant to and
held by the said petitioner, on which there is
alleged to be due the principal sum of Seven
Thousand Dollars, together with interest thereon
from the first day of October, Nineteen Hundred
and Thirteen,'and that on the return day of said
order the same was continued by the order of
this Court to the twenty-ninth day of December,
instant;
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And It Further Appearing that by the terms
of said order to show cause uncertified copies
thereof were directed to be mailed within ten
days to the known bondholders and stockholders
of the defendant, and proof having been filed of
the mailing thereof;

And it being suggested that there are holders
of bonds of the defendant to whom copies of said
order to show cause were not mailed within the
time limited by said order;

And the Court deeming it advisable that notice
should be given to all known bondholders to whom
notice has not heretofore been mailed, and appli-
cation now being made for a further continuance
of said order to show cause and for this order.

It is on this twenty-ninth day of December, in
the year Nineteen Hundred and Fourteen, on
motion of Vreeland & Wilson, of counsel with the
National Iron Bank of Morristown, New Jersey,
the petitioner, Ordereda, that the known bond-
holders not named in the petition and who have
not been brought into Court do show cause before
this Court on Tuesday, the twelfth day of Jan-
uary, Nineteen Hundred and Fifteen, at the
Chancery Chambers, Newark, New Jersey, at ten
oclock in the forenoon, or as soon thereafter as
counsel can be heard, why this Court should not
make an order for the sale of any property m
the hands of Frederic V. Pitney, Receiver of the
defendant, and for the sale and application of
nny property of the said The New Jersey and
Pennsylvania Railroad Company liable therefor,
for the purpose of providing for the payment
of the amount due to the said The National Iron
Rank of Morristown, New Jersey, for the prin-
oipal and interest of the aforesaid two certificates
of indebtedness, in preference to any mortgage,
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judgment or other lien or claim thereof except a
mortgage given by Charles D. Haines to the
Executors and Trustees of the last Will and
Testament of Stephen Vail, deceased, to secure
the payment of the sum of Seven Thousand Five
Hundred Dollars and now held by William J.
O’Connor, or such other as may be equitable and
proper in the premises.

And It Is Further Ordered that copies of this
order, which need not be certified, be mailed
within five days after the date hereof to each
of the known bondholders of the said The New
Jersey and Pennsylvania Railroad Company, to
whom notice has not heretofore been mailed.

And It IS Further Ordered that the hearing
on the said petition of The National Iron Bank of
Morristown, New Jersey, and the order to show
cause issued as aforesaid, be, and the same hereby
is continued to the said twelfth day of January,
next.

E. R. WALKER,
C

Respectfully advised.

J. E. Howell,
V. C
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Order for Continuance.
(Filed January 12, 1915.)

IN CHANCERY OF NEW JERSEY.

On Bill, Sc.

On Petition
of the
National

and Iron Bank of
Morristown,
New Jersey.
Order for
Continuance.

Between

William H Jeffers,
Complainant,

The New Jersey & Pennsyl-

vania Railroad Company,

Defendant.

It appearing that an order was made by this

ourt in the above stated cause on the seven-

teenth day of November, in the year Nineteen
Hundred and Fourteen, on the petition of The
National Iron Bank of Morristown, New Jersey,
directing the mortgagees, bondholders, stock-
ers and judgment creditor of the defendant

to show cause on the eighth day of December
en next why there should not be an order for

*ff the real and personal property of

the defendant to pay and satisfy the amount of
two certain Receiver’s Certificates given by
to 1,Pltliey’ tlle Receiver of the defendant,
@, 6 ® He Kaid petitioner upon which
Seven ™PearS a0rvbe dUB the PrinciPal sum of
interest" thUSand ? ° UarS ($7°000-00) together with
S the v err fr°m the first da® of October,
hearin I T Hundred and Thirteen, the
been conHn/d r °rder to show cause has
day of Tan 6d fr°m tlme tO0 time tO this twelfth
and Kfteen y’ “ ** year Nineteen Hundred
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And it further appearing that a certain other
order was made by this Court in the above
cause on the twenty-ninth day of December”" in
the year Nineteen Hundred and Fourteen, return-
able on this day directing the known bondholders
not named in the petition of the said The National
Iron Bank of Morristown, New Jersey, and who
had not been brought into Court, to show cause
before this Court on this twelfth day of January,
Nineteen Hundred and Fifteen, why such order
for sale should not be made.

And it further appearing that by the terms of
the said last mentioned order uncertified copies
thereof were directed to be mailed within five
days thereafter to each of the known bondholders
of the said The New Jersey and Pennsylvania
Railroad Company to whom notice had not there-
tofore been mailed and proof having been filed
of the mailing thereof and application now being
made for a further continuance of the said first
mentioned order and also for a continuance of
the said order to show cause made on the twenty-
ninth day of December last.

It is, on this twelfth day of January, in the
year Nineteen Hundred and Fifteen, on motion of
Vreeland & Wilson, of counsel with the petitioner
herein, ordereca, that the hearing on the said peti-
tion and said two orders to show cause be, and
the same is hereby continued to Tuesday, the
twenty-sixth (lay of January, in the year Nineteen
Hundred and Fifteen, at the Chancery Chambers
in Newark, New Jersey, at ten o’clock in the
forenoon or as soon thereafter as counsel can
be heard.

E. R WALKER,H
Respectfully advised,

1. E. Howell,
F. C



63
Order to Sell.

Order to Sell.
(Filed January 26, 1915.)

IN CHANCERY OF NEW JERSEY.

On Bill, Sc.

On Petition
William H.chfcrs, Ofl‘he

Complainant,  National
and Iron Bank of
Morristown,
New Jersey.

Between

The New Jersey & Pennsyl-

vania Railroad Company,

Defendant. ~ Order
to Sell.

The National Iron Bank of Morristown, New
Jersey, having tiled its petition in this cause on
the seventeenth day of November, in the year
Nineteen Hundred and Fourteen, praying for an
order for the sale of the railway line of the de-
fendant, the New jersey and Pennsylvania Rail-
load Company running from Watnong, in the
Township and County of Morris and State of

ew Jersey, through the Counties of Morris,

omerset and Hunterdon, to Whitehouse Station,

Il sa® County of Hunterdon, and any other
property in the hands of Frederic V. Pitney, the
eceiver of said Railroad appointed by the Court

0 hancery in this cause, and for the sale and
application of any property of the said The New
ersey and Pennsylvania Railroad Company

Ja e therefor, for the purpose of providing for
e payment of the sum of Seven Thousand

o ars ($7,000) the principal of two Receiver’s

i cates of Indebtedness made and executed

y said Frederic V. Pitney, as Receiver of
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the said defendant Bailroad Company, one hear-
ing date February fourteenth, Nineteen Hundred
and Thirteen, for Three Thousand Dollars ($3,000)
and one hearing date June thirteenth, Nineteen
Hundred and Thirteen, for Four Thousand
Dollars ($4,000) each payable at twelve months,
together with accrued interest on said sum of
Seven Thousand Dollars ($7,000) from the first
day of October, in the year Nineteen Hundred
and Thirteen, which certificates by virtue of the
order of this Court made on the twenty-eighth
day of January, Nineteen Hundred and Thirteen,
authorizing the same, are a first lien on the
property, real and personal of the said defendant,
in preference to any mortgage, judgment or other
lien or claim thereon excepting only the mortgage
given by Charles D. Haines to Alfred Mills and
John H. Lidgerwood, surviving Executors and
Trustees under the last Will and Testament of
Stephen Vail, deceased, bearing date the twenty-
sixth day of April in the year Nineteen Hundreu,
and recorded in the Morris County Clerk’s Office
in Book H-5 of Mortgages on pages 524 &,
covering a tract of land situate in the Town of
Morristown, in the said County of Morris and
State of New Jersey, containing five acres and
five hundredths of an acre be the same more or
less, which mortgage is now held by one William
J. O’Connor and is under foreclosure by him in
this Court;

And an order to show cause having been made
by this Court on the said seventeenth day of
November, in the year Nineteen Hundred and
Fourteen, directing the Beceiver, the stockholders
and bondholders and the mortgagees and judg-
ment creditor of the defendant company to show
cause on the eighth day of December, then next,
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why an order should not be made for the sale of
any property in the hands of the said Receiver
and for the sale and application of any property
of the said The New Jersey and Pennsylvania
Railroad Company, liable therefor, for the pur-
pose of providing for the payment of the amount
due the said The National Iron Bank of Morris-
town, New Jersey, for the principal and interest
of the aforesaid two certificates of indebtedness,
in preference to any mortgage, judgment or
other lien or claim thereon, except the aforesaid,
mortgage given by Charles D. Haines to the
executors and trustees of the last will and testa-
ment of Stephen Vail, deceased, and now held
by William J. O’Connor, or such other order as
might be equitable and proper in the premises.

And the hearing of the said order to show
cause having been duly continued from the. said
eighth day of December, to the twenty-ninth day
of December, in the year Nineteen Hundred and
Fourteen, and thence to this time;

And a further order of this Court having been
made in said cause on the twenty-ninth day of
December, in the year Nineteen Hundred and
fourteen, directing that the known bondholders
not named in the said petition, and who had not
Jeen brought into Court, show cause before this

ourt on the twelfth day of January, Nineteen

- re an(” Fifteen, at the Chancery Chambers,
Newark, New Jersey, at ten o’clock in the fore-
noon, or as soon thereafter as counsel could be
ear wj this Court should not make an order

Prlg 6 Sre °f any Pr°Perty ~ the hands of
for fh™ 1* A ney’ Receiver as aforesaid, and
thod r 6 an(® aPPlicaticm of any property of

Railronnll* * le  eW Jerse%/ and Pennsylvania
ompany liable therefor, for the purpose
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of providing for the payment of the amount due
to the said The National Iron Bank of Morris-
town, New Jersey, for the principal and interest
of the aforesaid two certificates of indebtedness
in preference to any mortgage, judgment or other
lien or claim thereon except the aforesaid mort-
gage given by Charles D. Haines, or such other
order as might be equitable and proper in the
premises;

And the hearing on said last mentioned order
to show cause having been duly continued to
this day;

And proof by affidavits of service and of the
mailing of copies of said orders as required by
said two orders having been presented to the
Court and filed, and a copy of the said petition
having been deposited with the Sergeant-at-Arms
of this Court, at the Chancery Chambers, Newark,
as directed by the first named order, and due
proof thereof by affidavit having been filed;

And the Court having heard Vreeland & Wilson,
of counsel with the said The National Iron Bank
of Morristown, New Jersey, and Corwin Howell,
Esquire, representing Pitney, Hardin & Skinner,
the solicitors of the said Receiver;

And it appearing to the satisfaction of the
Court that there is due to the said The National
Iron Bank of Morristown, New Jersey, on the
said two Receiver’s Certificates the principal sum
of Seven Thousand Dollars ($7,000) with interest
thereon from the first day of October, in the
year Nineteen Hundred and Thirteen, and the
Court being of the opinion that the prayer of
the said petitioner should be granted;

It is, on this twenty-sixth day of January, in
the year Nineteen Hundred and Fifteen, on mo-
tion of Vreeland & Wilson, solicitors for the said
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petitioner, The National Iron Bank of Morris,
town, New Jersey, Ordcred, Adjudged and De-
creed that there is dne the National Iron Bank
of Morristown, New Jersey, upon the two Re-
ceiver’s Certificates of Indebtedness above set
forth the sum of Seven Thousand Dollars
($7,000) with lawful interest thereon from the
first day of October, in the year Nineteen Hun-
dred and Thirteen, together with its costs of suit
to be taxed, to be raised and paid out of the
real and personal property of the defendant, the
New Jersey and Pennsylvania Railroad Company
and that said certificates of indebtedness are a
first lien upon all the property real and personal
of the said defendant Railroad Company in
pieference to any mortgage, judgment or other
ien or claim thejeon, excepting only the taxes
due thereon to the State of New Jersey and the
mortgage given by Charles D. Haines to Alfred
Mills and John H. Lidgerwood, Executors and
trustees under the last Will and Testament of
Stephen Vail, deceased, dated the twenty-sixth
day of April in the year Nineteen Hundred, and
recorded m the Clerk’s Office of the County of
1 orris, m the State of New Jersey, on the fifth
ay o May in the year Nineteen Hundred in

°f MortSaSes>Pa”s 524 &c., securing

he bond of even date therewith executed by
naries D. Haines conditioned for the payment

(87V)0%en ,Thousand Five Hundred Dollars
inte'w after the date thereof with
on the 1* j ! rate of five Per centum per annum,
mg fivean  esciabed in said mortgage compns-

b the LsamdShore or lesshlindredths of an acre,

° RDERED> Adjudged and De-
re railroad line of the said defendant

I(
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The New Jersey and Pennsylvania Railroad Com-
pany and all real and personal property of the
said defendant corporation including all its fran-
chises, rights, privileges, effects and™ all its assets
of every character and description whatsoever,
and all the right, title and interest of the said
Frederic V. Pitney, *Receiver, thereto, he sold
hy the said Receiver free and clear of any mort-
gage, judgment, receiver’s certificate or other
lien or claim thereon whatsoever, excepting only
the taxes due thereon to the State of New Jersey
and the mortgage given by Charles D. Haines to
Alfred Mills and John H. Lidgerwood, surviving
executors and trustees under the last will and
testament of Stephen Vail, deceased, and above
mentioned, to raise and satisfy the said debt,
interest and costs due to the petitioner, The
National Iron Bank of Morristown, New Jersey;

And it 1s further Ordercd, Adjudged and De-
creed that the said Receiver make sale of the
property aforesaid as an entirety, at either public
or private sale, in his discretion, for the highest
and best price that the same will bring in cash;
and that the said Receiver after any sale by
him do make report thereof to this Court for
confirmation.

And it is further Orderecd, Adjudged and De-
creed that out of the proceeds of the sale the
said Receiver do pay to the said The National
Iron Bank of Morristown, New Jersey, or its
solicitors, its said debt, interest and costs, and
to the solicitors of the said The National ion
Bank of Morristown, New Jersey, a counsel ec
of Two Hundred and Fifty Dollars; that m case
more money should be raised by the sale t an
shall be sufficient to answer such payment sue
surplus money shall be administered by sai
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Receiver according to law and the further orders
of this Court;

And it is further Ordered, Adjudged and De- *
creed that all the parties to this proceeding stand
absolutely debarred and foreclosed of and from
all equity of redemption of, in and to the said
real and personal property when sold in accord- 10
ance with this decree.

E. R. WALKER,
C

Respectfully advised,

J. E Howell,

V. C

20

30
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Order Amending Order to Sell.
(Filed September 15, 1915).

IN CHANCERY OF NEW JERSEY.

On Bill, &

On Petition of
Witliam H. Teffers, the National
Complainant,  [ron Bank of
Morristown,
New Jersey.

vania Railroad Company, Order

Defendant. Amending
Order to Sell.

Between

and

The New Jersey & Pennsyl-

It appearing that in and by an order made in
this cause on the petition of The National Iron
Bank of Morristown, New Jersey, which order
was dated the twenty-sixth day of January, Nine-
teen Hundred and Fifteen, it was among other
things ordered, adjudged and decreed that the
receiver of the defendant railroad company make
sale of the property of said railroad as an en-
tirety at either public or private sale in his dis-

.cretion, for the highest and best price that the

same would bring in cash; and it further appear-
ing that while the entire property should be sold
it may nevertheless be advisable that said prop-
erty in said receiver’s discretion be sold in par-
cels; and it further appearing that the said re-
ceiver, under authority of said order of this
Court, dated January twenty-sixth, Nineteen
hundred and fifteen, has already commenced ad
vertising a public sale of said property, to be
held on Tuesday, the twenty-first day of Sep-
tember, Nineteen hundred and fifteen, and tha
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the method of sale in parcels, if same be deemed
advisable, may be set forth in the conditions of
sale, and that the advertisement already posted
and published is sufficient without any amendment
thereto.

It is on this 14th day of September, Nineteen
hundred and fifteen, on motion of Vreeland &
Wilson, solicitors for said petitioner, The Na-
tional Iron Bank of Morristown, New Jersey,
Ordered, that said order of this Court made in
the above entitled cause on the twenty-sixth day
of January, Nineteen hundred and fifteen, be and
the same is hereby amended nunc pro tunc so
as to direct said receiver to make sale of the
entire property aforesaid, either as a whole or
m parcels in his discretion; and it is further
ordered that said receiver do proceed to a public
sale under the advertisement commenced by him

as aforesaid, without any change or amendment
to the same.

E. R. WALKER,
C
Respectfully advised,

E. Howell,
V. C

10

20

30



72
Petition of Receiver for Order of Confirmation,

Petition of Receiver for Order of
Confirmation.

(Filed October 18, 1915).

IN CHANCERY OF NEW JERSEY.

Between ]

William H Jeffers, I
Complainant,l0nmkEtc
and )/ Peftition.
The New Jersey & Pennsyl-1

vania Railroad Company, 1

Defendant. |

To His Honor Edwin Robert Walker, Chancellor
of the State of New Jersey:

The petition of Frederic V. Pitney, receiver for
the creditors and stockholders of the New Jersey
and Pennsylvania Railroad Company, defendant in
the above entitled cause, respectfully shows:

T. That by an order of this court made in the
above stated cause on the thirty-first day of Decem-
ber, nineteen hundred and twelve, he was appointed
receiver of the property of the New Jersey and
Pennsylvania Railroad Company, and that on the
second day of January, nineteen hundred and thir-
teen, your petitioner duly qualified and filed in this
court his bond and oath of office as required in
the order appointing him receiver; that your peti-
tioner still occupies the office of receiver of sai

railroad.
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2. That an order was made in the above entitled

cause on the twenty-eighth day of January, nine-
teen hundred and thirteen (due notice of your peti-
tioner s application having been given to the
creditors, bondholders and mortgagees of the de-
fendant corporation) that your petitioner have
authority to borrow money by the issue of re-
ceiver s certificates of indebtedness, maturing not
later than twelve months from their date and not
at any one time exceeding in amount seven thorn
sand dollars, and carrying interest at not exceeding
the legal rate, which certificates of indebtedness
it was directed in and by said order should be a
first lien upon the property, real and personal, of
the defendant railroad company in preference to
any mortgage, judgment or other liens or claims

ereon, excepting only a mortgage given to secure
he sum of seventy-five hundred dollars by Charles
b Haines to Alfred Mills and John H. Lidgerwood,
surviving executors and trustees under the last will
and testament of Stphen Vail, deceased, dated
April twenty-sixth, nineteen hundred, and recorded

L it °ffice °f the C Morris, i
e lState of New1 grsey, gn thoeul%}%(thogay 8%rll\s/lalyrf
me een undred, in Book H-5 of Mortgages, pages

n j itC €JThng the bona of even date of the said
seJnfS Iliames>conditioned for the payment of

date fiTfiVe hundred dollars in two years after the
cenhl » > Wlth int§rest at the rate of five per
morto- Per annum on the iands described in said
of af ge’ COmprislng five and five one-hundredths
Countv*7V n the tOWn °f Morristown, in the

subsecmentl °mS and * a“e °f New Jersey, and
Haines t +1 conveyed by the said Charles D.

the said ! ~ Speedwe1r Lake Railroad Company

subseauentT meal°ned railroad company having
V o the date of said mortgage been
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merged into the New Jersey and Pennsylvania
Railroad Company, the defendant in this snit.

3. That in pursuance of the authority contained
in the said order, your petitioner did on the four-
teenth day of February in the year nineteen hun-
dred and thirteen, borrow of the National Iron

10 Bank of Morristown, the sum of three ($3,000)
thousand dollars upon his certificate of indebted-
ness bearing date the day and year last aforesaid,
and did on the thirteenth day of June, in the year
nineteen hundred and thirteen, borrow from said
National Iron Bank of Morristown, an additional
sum of $4,000 upon a certain other certificate of in-
debtedness bearing date the day and year last
aforesaid; that both of said certificates were made
payable within twelve months from their respec-

to tive dates and bore interest at the rate of six per
centum per annum payable every three months;
that subsequently your petitioner was ordered by
the Board of Public Utility Commissioners of this
State to cease the operation of said railroad, on
the ground that safe and adequate service was not
being rendered in the operation of the same; that
your petitioner was without funds to pay either
the principal of said receiver’s certificates upon
their maturity, or to pay the interest accruing

30 thereon from the first day of October, nineteen

hundred and thirteen.

4. That thereupon on or about the seven-
teenth day of November, nineteen hundred and
fourteen, said National Iron Bank of Morristown,
New Jersey, through Messrs. Vreeland & Wilson,
its solicitors, filed its petition in this court, P1"
ing for the sale of all the property and assets of the
defendant company in order to pay and satisfy ie
amount due on said receiver’s certificates in pie

40 enee to any mortgage-, judgment or other liens oi
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claims upon said property; that thereupon such
proceedings were had in this court in this cause,
due notice having been given by said National
Iron Bank of Morristown, or by its said counsel,
m accordance with the directions of the court, to
the known encumbrancers of record, to wit, the four
following encumbrancers, (1) George E. Fisher, a
mortgagee, (2) Corporation Trust Company, a cor-
poration of the State of New Jersey, a mortgagee
under a trust mortgage, (3) Commercial Trust
ompany of New Jersey, a mortgagee under a
trust mortgage, and (4) William H. Jeffers, a judg-
ment creditor, and also to the known bondholders
and stockholders of the said defendant railroad
company, that on the twenty-sixth day of January,
nineteen hundred and fifteen, an order was made
y is court adjudging and decreeing that there 20
1s due to the National Iron Bank of Morristown,

10

fitvT ef ¢ > Up°n the two receiver’s certificates

SUm °f Seven thousand dollars with
lawtul interest thereon from the first day of Octo-

te r w a@nd thirteen’ tggether with

inaSri* r 1i° be taxed> and orderin” and a
firsfIT Said certlficates of indebtedness are a

Ofthe IT d althe prOperty’ real and Phonal,
to ariv mf endarit railroad company in preference

thereon C Judgment or other lien or claim ;ui
State only the taxes due thereon to the

Q
N
given lf lT and *he afOresaid ™rtgage

under mtf T ° d eXecutors °f and trustees

deceased -n ? fWIli and testamew of Stephen Vail,
the railroad urthor adjudging and decreeing that

and all real a ,[* ° *U Sai<* defendant company

u - [e] . -
fegeesl,l e?fe?ts San§ £, 1fra%%£ig¥s, fritg etss,alpdri(\}?—
all its assets of every character
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and description whatsoever, and all the right, title
and interest of the said Frederic V. Pitney, re-
ceiver thereto, he sold by the said receiver free and
clear of any mortgage, judgment, receiver’s certifi-
cate or other lien or claim thereon whatsoever, ex-
cepting only the taxes due thereon to the State of
New Jersey and the aforesaid mortgage given by
Charles D. Haines to Alfred Mills and John H.
Lidgerwood, surviving executors of and trustees
under the last will and testament of Stephen Vail,
deceased, to raise and satisfy the said debt, in-
terest and costs due to the petitioner, the National
Iron Bank of Morristown, New Jersey, and further
adjudging and decreeing that the said receiver
make sale of the property aforesaid at either public
or private sale, in his discretion, at the highest
and best price that the same would bring in cash,
and that the said receiver, after any sale by him,
do make report thereof to this court for confirma-
tion, and further adjudging and decreeing that all
the parties to said proceeding stand absolutely
debarred and foreclosed of and from all equity of
redemption of, in and to the said real and personal
property when sold in accordance with this decree.

5." That subsequent to the date of said order one
William J. O’Connor, the holder by assignment of
said mortgage*given by Charles D. Haines to Alfred
Mills and John H. Lidgerwood, executors of and
trustees under the last will and testament of
Stephen Vail, deceased, obtained a decree of fore-
closure. of his said mortgage, having by leave of
this Court made your petitioner a party to his suit,
that said mortgage covered five and five one-hun-
dredths of an acre of land adjoining Speedwell
Avenue in the town of Morristown aforesaid; that
as a result of the foreclosure of said mortgage by
Said William J. O’Connor, said tract of land cov-
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ered by said mortgage was sold and your petitioner
divested of title thereto,* that your petitioner is
therefore able to make sale of all the property, real
and personal, franchises, rights and effects of the
New Jersey and Pennsylvania Railroad Company
now vested in him free from the lien of and with-
out reference to said mortgage given by Charles
D. Haines to Alfred Mills and John H. Lidgerwood,
executors of and trustees under the last will and
testament of Stephen Vail, deceased.

6. That your petitioner has recently, in accord-
ance with the statute in such case made and pro-
vided, made application to the Board of Public
Utility Commissioners of this State to compromise
the taxes upon said railroad company due to the
State of New Jersey ; that said board by its report
dated the twenty-eighth day of June, nineteen hun- 20
ared and fifteen, recommended the reduction of the
taxes from a sum in excess of forty-two thousand
dollars to fifteen thousand dollars, provided said
sum is paid to the State on or before November

rst, nineteen hundred and fifteen; that said report
was on the first day of July, nineteen hundred and
een, approved by the Governor of this State

under the authority given him in and by said
statute.

7 That on the twenty-first day of September,
nineteen dmndred and fifteen, under the authority

j 16°r er “is court made on the twenty-sixth

heroin uJanuaSy’ nineteen hundred and ﬁfteen/{
hemnaWe referred to, your petitioner after pro

f1nd U Isepenl; ofter epdub‘ililce REBBSH 25 Its)%lr(-i

in tte cr? ¢)UtA r Se “ the Ci‘y of Morristown,
one M Trvty n Moms,and received a bid from

? Tt ° -
fire Hindred "dollard ot the HEAY ares BAEHE 4o
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hundred dollars for the second parcel, the two
parcels comprising the entire property of the de-
fendant company other than the cash in the hands
of the receiver, no other bidder offering as much
for either parcel; that thereafter your petitioner
reported said sale to this court and an order to
show cause was made requiring the creditors and
stockholders of the defendant corporation to show
ciuse why said sale should not be confirmed on
the fifth day of October, nineteen hundred and fif-
teen; that service of said order to show cause was
made *on said creditors and stockholders as re-
quired by said order, and on the return day Frank

B. Allen appeared in behalf of certain stockholders,

and George E. Fisher, a creditor and stockholder
appeared in his own behalf, and objected to the con-
firmation of said sale on the ground of the inade-
quacy of the price; that the matter was then con-
tinued until the thirteenth day of October, nineteen
hundred and fifteen, and on that date further con-
tinued until the eighteenth day of October, nineteen
hundred and fifteen, on which date the said Allen
and Fisher again appeared together with John B.
Vreeland, Esquire, representing the National Iron
Bank of Morristown, holding the receiver’s certifi-
cates specifically described in the order for sale,
and J. H. Thayer Martin, Esquire, appearing for
M. Irving Demarest, the highest bidder at the pub-
lic sale above referred to; that after hearing coun-
sel and considering the matter the court refused to
confirm the sale and directed the receiver to return
the deposit money received to the said M Irving
Demarest.

8. That immediately after the hearing
court rcom on the said eighteenth day of October,
nineteen hundred and fifteen, and the announcement
by the court of its determination not to contain

in the
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said sale on account of inadequacy of price, your
petitioner, together with the said John B. Vreeland,
Esquire, representing the said National Iron Bank
of Morristown, J. H. Thayer Martin, Esquire,
representing the said M. Irving Demarest, and the
said M. Irving Demarest, the said Frank B. Allen
and the said George E. Fisher went to the office
of your petitioner’s counsel, Messrs. Pitney,
Hardin & Skinner, and there in the presence of all
the persons named, the said Frank B. Allen made
an offer to purchase at private sale from your peti-
tioner the property specifically described in his of-
fer, copy of which is attached hereto, for the sum
of twenty-seven thousand dollars, and the said
George E. Fisher offered to purchase from your
petitioner at private sale the property described in
his offer, copy of which is attached hereto, for the
sum of sixteen hundred dollars; that opportunity
was afforded by your petitioner to the said John
B. Vreeland, the said M. Irving Demarest and his
counsel, the said J. H. Thayer Martin, and to other
persons present, among such other persons being
one Quimby who had some negotiation with your
petitioner concerning the possible purchase of said
property, and no persons being willing to give anv
arger sum for either parcel, or for the property to-
gether m one parcel, your petitioner accepted the
Said bids and received from the said Allen and

Isher a ten per cent, deposit on their respective

I S'b36c* to the confirmation by this Court of the
Alef property at private sale to the said
said a"d Flsher respectively, in the parcels, afore-

Fil!i,e51lat 3le combined bids of the said Allen ar
dreddOr r d t0 ***& & * ‘housand six hm

dollars over %ﬁe bids of the said F];L Irving D}élrlnr%l%l;
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made at the said public auction hereinabove re-
ferred to; that all the persons who have shown any
interest in the sale or purchase of said property
by responding to the notice given by your petitioner
under the direction of this court of the application
for confirmation of said sale at public auction were

10 present when the offers of the said Allen and Fisher

20

40

to purchase at private sale were made to your peti-
tioner and ample opportunity afforded to become
bidders for said property; that your petitioner is
convinced that no larger sum can be obtained and
he therefore reports the sales to this court, recom-
mending that they be confirmed and your petitioner
directed to complete the sale; that all the creditors
and stockholders were advised of the sale of the
property at a lesser price and none of them ap-
peared except as hereinbefore noted, and there
seems to be no reason why the sale should not he
immediately confirmed, especially as the taxes to be
paid to the State of New Jersey under the compro-
mise arrangement hereinabove set forth must he
paid before the first of November under penalty
of the loss of the benefit of said compromise.

Your petitioner therefore prays that an order
may be made confirming the sales to the said Allen
and Fisher and directing the conveyances accord-
ingly.

All of which is respectfully submitted tins
eighteenth day of October, nineteen hundred and n -
teen.

PITNEY, HARDIN & SKINNER,
Solicitors for Petitioner.
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State of New Jersey>

County of Essex.

Frederic V. Pitney being duly sworn according
to law upon his oath says that he is the receiver
of the New Jersey & Pennsylvania Railroad Com-
pany and the petitioner in the foregoing petition
named; that he has read the foregoing petition
and that the facts therein stated are true to the
best of his knowledge and belief, and that the copies
of the offers of purchase made to petitioner by
Frank B. Allen and George E. Fisher in said peti-
tion referred to, attached to this petition, are true
copies.

FREDERIC V. PITNEY.

Subscribed and sworn to, before me, 20

this 18th day of October, 1915.

Howell M Stillman,
Notary Public of New Jersey.

30

40
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Order Confirming Sale.
Filed October 18, 1915.

IN CHANCERY OF NEW JERSEY.

On Bill, de,

Between On Petition

of Receiver

. Presentin

Complainant,  p.c ofFfank
B. Allen and
George E.
Fisher.

W illiam H. Jeffers,

and

The New Jersey & Pennsyl-
vania Railroad Company, OI”del”

Defendant. ~ Confirming
Sale.

The petition of Frederic V. Pitney, Receiver for
the creditors and stockholders of The New Jer-
sey and Pennsylvania Railroad Company, having
heretofore been filed, to wit: on the eighteenth
day of October, nineteen hundred and fifteen, from
which petition it appears, among other things,
that an order was made in the above entitled
cause on the twenty-eighth day of January, nine-
teen hundred and thirteen, directing that the
Receiver have authority to borrow money by
the issue of Receiver’s certificates for indebtedness,
maturing not later than twelve months from their
date and not at any one time exceeding in amount
Seven Thousand Dollars and carrying interest at
not exceeding the. legal rate, which certificates of
indebtedness, it was directed in and by said or-
der, should be a first lien upon the property, real
and personal, of the defendant Railroad Com-
pany in preference to any mortgage, judgment oi
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other liens or claims thereon, excepting only a
mortgage given to secure the sum of seventy-
five hundred dollars by Charles D. Haines to
Alfred Mills and John H. Lidgerwood, surviving
executors of and trustees under the last will and
testament of Stephen Vail, deceased, dated April
twenty-sixth, nineteen hundred, and recorded in
the clerk’s office of the County of Morris, in the
State of New Jersey, on the fifth day of May,
nineteen hundred, in Book H 5 of Mortgages,
pages 524, &c., securing the bond of even date
of the said Charles D. Haines, conditioned for
the payment of seventy-five hundred dollars in
two years after the date thereof, with interest at
the rate of five per centum per annum, on the
lands described in said mortgage, comprising
five and five one-hundredths of an acre in the
Town of Morristown, in the County of Morris
and State of New Jersey, and subsequently con-
veyed by the said Charles D. Haines to the Speed-
well Lake Railroad Company, the said last men-
tioned railroad company having subsequent to the
date of said mortgage. been merged into The
New Jersey and Pennsylvania Railroad Com
pany, the defendant in this suit;

And from which it further appears that in
pursuance of the authority contained in said or-
er, the said Receiver did, on the fourteenth day
o cbruary, in the year nineteen hundred and
thirteen, borrow of the National Iron Bank of
Morristown the sum of three thousand dollars
upon his certificates of indebtedness, bearing date
the day and year last aforesaid, and did, on the
, IrJeentla day of June, in the year nineteen hun-
- -nd thirteen, borrow from said National
n Bank of Morristown an additional sum of
ur ousand dollars upon a certain other cer-

o
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tificate of indebtedness, bearing date the day and
year last aforesaid, both of said certificates being
made payable within twelve months from their
respective dates and bearing interest at the rate
of six per centum per annum, payable every three
months;

And from which it further appears that the
Receiver was without funds to pay either the
principal of said certificates upon their maturity
or to pay the interest accruing thereon from the
first day of October, nineteen hundred and thir-
teen, and that thereupon on or about the seven-
teenth day of November, nineteen hundred and
fourteen, said National Iron Bank of Morristown,
New Jersey, through Messrs. Vreeland & Wil-
son, its solicitors, filed its petition in this Court,
praying for the sale of all the property and
assets of the defendant company in order to pay
and satisfy the amount due on said Receiver’s
certificates in preference to any mortgage, judg-
ment or other lien or claims upon said property;
and that due notice of said application, in ac-
cordance with the directions of the Court, was
given by said National Iron Bank of Morris-
town, or by its said counsel, to the known en-
cumbrancers of record, to-wit., the four follow-
ing encumbrancers: (1) George E. Fisher, a mort-
gagee, (2) Corporation Trust Company, a cor-
poration of the State of New Jersey, a mort-
gagee under a trust mortgage; (3) Commercial
Trust Company of New Jersey, a mortgagee un-
der a trust mortgage, and (4) William H. Jeffers,
a judgment creditor, and also to the known bond-
holders and stockholders of the said defendant
Railroad Company; and that thereupon on the
Twenty-sixth day of January, Nineteen Hundre
and Fifteen, an order was made by this Cour
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adjudging and decreeing that said certificates of
indebtedness are a first lien upon all the prop-
erty, real and personal, of the defendant Railroad
Company in preference to any mortgage, judg-
ment or other lien or claim thereon, excepting
only the taxes due thereon to the State of New
Jersey and the aforesaid mortgage given by
Charles D. Haines to Alfred Mills and John
H. Lidgerwood, executors of and trustees under
the last will and testament of Stephen Vail, de-
ceased ;

And from which petition of said Receiver filed
on or about July twentieth, nineteen hundred and
fifteen, as aforesaid, it further appears that in
and by said order of this Court made on the
twenty-sixth day of January, nineteen hundred
and fifteen, in this cause it was further adjudged
and decreed that the railroad line of the said
defendant company and all real and personal
property of the said defendant, including all its
franchises, rights, privileges, effects and all its
assets of every character and description what-
soever, and all the right, title and interest of the
said Frederic V. Pitney, Receiver, thereto, be
sold by the said Receiver free and clear of any
mortgage, judgment, Receiver’s certificates or
other lien or claim thereon whatsoever, excepting
only the taxes due thereon to the State of New

ersey and the aforesaid mortgage given by
Charles D. Haines to Alfred Mills and John H.
Cidgerwood, surviving executors of and trustees
under the last will and testament of Stephen

ail, deceased, to raise and satisfy the said debt,
interest and costs due to the said petitioner, the
*atlonal Iron Bank of Morristown, Sew Jersey;
and that in and by said order of this" Court made

n his cause on the twenty-sixth dav of January

10

20

30

40



1Q

20

30

86
Order Confirming Sale.

nineteen hundred and fifteen, it was further ad-
judged and decreed that the said Receiver make
sale of the property aforesaid at either public
or private sale, in his discretion, at the highest
and best price the same would bring in cash, and
that the said Receiver, after any sale by him, do
make report thereof to this Court for confirma-
tion, and that it was further adjudged and de-
creed that all the parties to said proceeding stand
absolutely debarred and foreclosed of and from
all equity of redemption of, in and to the said
real and personal property when sold in accord-
ance with said decree;

And from which petition of said Receiver it
further appears that one William J. O’Connor,
the holder by assignment of said mortgage given
by Charles D. Haines to Alfred Mills and John
H. Lidgerwood, surviving executors of and trus-
tees under the last will and testament of Stephen
Vail, deceased, duly obtained a decree of fore-
closure of his said mortgage, having first by
leave of this Court duly made the Receiver a
party to his suit, and that as a result of the
foreclosure of the said mortgage by said William
J. O’Connor said tract of land, comprising five
and five one-hundreds of an acre of land in the
Town of Morristown, covered by said mortgage,
was sold and the Receiver divested of title
thereto; and that the Receiver is, therefore, able
to make sale of all the property, real and pei-
sonal, franchises, rights and effects of the New
Jersey and Pennsylvania Railroad Company now
vested in him free from the lien of and without
reference to said mortgage given by Charles D
Haines to Alfred Mills and John H. Lidgerwood,
surviving executors of and trustees under the las
will and testament of Stephen Vail, deceased,
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And from which petition of said Receiver it
farther appears that on the eighteenth day of
October, nineteen hundred and fifteen, said Re-
ceiver received from George E. Fisher, Esquire,
at private sale, a bid or offer to purchase the fol-
lowing property of the defendant Railroad Com-
pany, to-wit:

Four tracts of land in the Township of Morris
and State of New Jersey, as follows:

The first as described in a deed of conveyance
from Julia B. Sherman to Speedwell Lake Rail-
road Company, dated August 27, 1898, and re-
corded in the Morris County Clerk’s office in
Book T-15 of Deeds for said County on page 62;
the second as described in a deed of award by
George H. Ross and others, commissioners, to
said Speedwell Lake Railroad Company, dated
April 2, 1898, and recorded in the Morris County
Clerk’s office in Book A of Awards, page 167,
the third as described in a deed of award made
by George H. Ross and others, commissioners, to
said Speedwell Lake Railroad Company, dated
April 14, 1898, and recorded in Book A of Awards,
on page 180; and the fourth as described in a
deed of conveyance by Robert D. Foote and wife
to said Speedwell Lake Railroad Company, dated
May 4, 1900, and recorded in the Morris County
Clerk’s office in Book of Deeds of said County,
page , for the sum of sixteen hundred dollars;

And that said George E. Fisher, by an agree-
ment in writing dated the day and year last afore-
said, agreed to purchase said property from said

eceiver for the price aforesaid, a true copy of
said agreement being annexed to said petition of

there ? eCe™er an(* "y reference made a part
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And from which petition of said Receiver it
further appears that on the said eighteenth day
of October, nineteen hundred and fifteen, said
Receiver received from Frank B. Allen, Esquire,
at private sale, a hid or offer to purchase all the
property and franchises of the defendant rail-
road company other than the real estate above
mentioned, bid for by the said George E. Fisher,
and consisting of four tracts of land, and other
than cash in the hands of said Receiver and bills
and accounts receivable, for the sum of twenty-
seven thousand dollars; and that said Frank B.
Allen, by agreement in writing dated the day
and year last aforesaid, agreed to purchase said
property from said Receiver for the price afore-
said, a true copy of said agreement being an-
nexed to said petition of said receiver and by
reference made a part thereof;

And from which petition it further appears that
a sale of said property of the defendant railroad
company, at public auction on the twenty-first
day of September, nineteen hundred and fifteen,
for the sum of twenty-four thousand dollars
($24,000) has been refused confirmation by this
Court, and that the combined bid of the said
Fisher and Allen amount to twenty-eight thousand
six hundred dollars ($28,600), being an advance
of forty-six hundred dollars ($4,600) over said
prior bid made at public auction; and that all
the persons who have shown any interest in the
sale or purchase of said property by responding
to the notice given by your petitioner under the
direction of this Court of the application for con-
firmation of said sale at public auction, were pres-
ent when the offers of the said Fisher and Allen
to purchase at private sale, were made to said
receiver, and ample opportunity afforded to be-
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come bidders for said property, and that said
receiver is convinced that no larger sum can be
obtained; and that all the creditors and stock-
holders were advised of the sale of the property
at a lesser price, to-wit,, by the service of an
order to show cause made in this matter on the
twenty-eighth day of September, nineteen hundred
and fifteen, why said sale should not be con-
firmed on the fifth day of October, nineteen hun-
dred and fifteen, and none of said creditors and
stockholders appearing, except the said Fisher
and Allen, and John B. Vreeland, Esquire, rep-
resenting the National Iron Bank of Morristown;
and the said John B. Vreeland being present
when said offers of the said Fisher and Allen
were received and declining to make any higher
bid or bids for the property of the defendant
lailroad company or for either of the parcels
thereof, than the offers that were made by the
said Fisher and Allen, respectively.

And no reason appearing why the sales to
said Fisher and Allen should not be imme-
diately confirmed.

And it further appearing by said petition that
the taxes to be paid to the State of New Jersey
under the compromise arrangement effected, as
escribed in said petition, must be paid before
the first of November, nineteen hundred and fif-
een, under penalty of the loss of the benefit of
said compromise;

And this matter being now opened to the
anT r Pltney’ Hardin  dinner, solicitors for

AN ' ] AN N
eelfler (j)ﬁthheSngove named defer}{iar?tltgoempany; ©

teen iL.°a ~  eighteenth daY of October, nine-

Hardin &r<q! and fifteen’ on motion of Pitney,
& Skinner, solicitors for said receiver,
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ordered that the said receiver accept the said
respective offers of the said George E. Fisher
and the said Frank B. Allen, and that the sale
by the said receiver of the property and fran-
chises of the defendant railroad company at pri-
vate sale being in all things approved and con-
firmed by this Court.

It is further ordered that the said receiver
do make and execute unto the said George E.
Fisher, or his assigns, a good and sufficient con-
veyance in the law, by bargain and sale deed, of
the above described property included within the
offer of the said George E. Fisher.

It is further ordered that the said receiver do
make and execute unto the said Frank B. Allen,
or his assigns, a good and sufficient conveyance
in the law, by bargain and sale deed, of the
above described property included within the offer
of the said Frank B. Allen.

And it is further ordered that both the sale
to the said Fisher and the sale to the said Allen
be made free and clear from the following de-
scribed encumbrances:

l. A mortgage dated May fourth, nineteen hun-
dred, from the Speedwell Lake Railroad Company
to Robert D. Foote, recorded in the Morris County
Clerk’s office on May ninth, nineteen hundreed, in
Book H 5 of Mortgages, on pages 540, &, to
secure the payment of the sum of fifty-nine
hundred and eighteen dollars and ninety-three
cents ($5,918.93) with interest at six per centum,
which mortgage was assigned by the said Robeit
D. Foote to George E. Fisher by deed of assign-
ment dated the eighteenth day of September, nine-
teen hundred and one, and recorded in sai
clerk’s office on September twenty-third, nineteen
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hundred and one, in book No. 21 of Assignments
of Mortgages, on pages 86, &c.

2. A mortgage dated June first, nineteen hun-
dred and seven, made by the New Jersey & Penn-
sylvania Railroad Company to Corporation Trust
Company, as trustee, to secure bondholders of a
series of bonds not exceeding two hundred thou-
sand dollars ($200,000).

3. A mortgage dated the first day of Novem-
ber, nineteen hundred and twelve, made by the
New Jersey & Pennsylvania Railroad Company to
Commercial Trust Company of New Jersey, trus-
tee, to secure bondholders of a series of bonds

not exceeding five hundred thousand dollars
($500,000).

4. A judgment recovered on.or about the sixth
day of November, nineteen hundred and twelve,
by one George M. Freeh against the said The
New Jersey & Pennsylvania Railroad Company in
the Supreme Court of the State of New Jersey,
for the sum of forty hundred and twenty dollars
and ninety-eight cents ($4,020.98), which said
judgment was assigned by the said George M.

rech to one William II. Jeffers by deed of as-
signment bearing date the twenty-sixth day of

ovember, nineteen hundred and twelve, and

recorded in the office of the clerk of the Supreme
Court of New Jersey.

5. Receiver’s certificates issued by said r
A er 0 National Iron Bank of Morristow

mnnn\erSey’, °n which seven thousand dolla:
- * Aok due wit*l interest from October firs
nineteen hundred and thirteen.

deliveri¥ " rther ordered that the said receiv.

and theS« dadg dsS > theAﬁg%ld %%B%%%velyﬁﬁ%?
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their carrying out their said bids or offers, and
paying the respective balances of the purchase
price agreed upon.

And it is further ordered that from the pro-
ceeds of the said sales said receiver do pay the
sum of fifteen thousand dollars ($15,000) in satis-

10 faction of the taxes due to the State of New Jer-
sey, hereinbefore referred to, and that said re-
ceiver hold any balance of said proceeds to abide
the further order of this Court.

E. R. WALKER,
C

Respectfully advised,

J. E. Howell,
20 V. C

A true copy.

C.Howell.
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Petition and Report of Receiver and
Final Account.

Filed December 13, 1915.

IN CHANCERY OF NEW JERSEY.

Between

On Bill for
William H. JTefrers, Receiver.
Complainant F A
P "1 Petition and
and j Report of
The New Jersey &Pennsyl-[ Receiver
vahiaRailroad Company 1 anc” Final

Defendant.] Accomt-

To His Honor, Edwin Robert Walker, Chancellor
of the State of N.ew Jersey.

The petition and report of Frederic Y. Pitney,
eceiver of The New Jersey & Pennsylvania Rail-
road Company, respectfully shows:

Petitioner does respectfully report

"o the Chancellor that the account attached hereto
marked Exhibit A is a just and true account of
monies that have come to his hands as Rp-

20
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tioner’s receivership, and‘that in particular, yonr
petitioner on the eighteenth day of October, nine-
teen hundred and fifteen, filed his petition in this
Court setting forth that a sale made by him of
all the assets of said railroad company at public
sale had been reported to this Court and that
this Court had refused to confirm the same; that
thereupon yonr petitioner, on the eighteenth day
of October, nineteen hundred and fifteen, received
from one George E. Fisher an offer to purchase
from your petitioner at private sale for the sum
of sixteen hundred dollars certain premises of the
defendant railroad company described as four
tracts of land in the Township of Mprris and in
the Town of Morristown in the County of Morris
and State of New Jersey, as follows:

The first as described in a deed of conveyance
from Julia B. Sherman to Speedwell Lake Rail-
road Company, dated August 27, 1898, and re-
corded in the Morris County Clerk’s office in
Book T-15 of Deeds for said county, on page 62;
the second as described in a deed of award by
George H. Ross and others, commissioners, to
said Speedwell Lake Railroad Company, dated
April 2, 1898, and recorded in the Morris County
Clerk’s office in Book A of Awards, page 167,
the third as described in a deed of award made
by George H. Ross and others, commissioners, to
said Speedwell Lake Railroad Company, dated
April 14, 1898, and recorded in Book A of Awards,
on page 180; and the fourth as described in a
deed of conveyance by Robert D. Foote and wife
to said Speedwell Lake Railroad Company, dated
May 4, 1900, and recorded in the Morris County
Clerk’s office in Book G-16 of Deeds for said
county, page 291, &c.
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3. Further that your petitioner received from
one Frank B. Allen an offer to purchase at private
sale from yonr petitioner for the sum of twenty-
seven thousand dollars all the property and fran-
chises of the defendant railroad company other
than the real estate above mentioned bid for by
the said George E. Fisher, and other than cash
in the hands of your petitioner and bills and ac-
counts receivable.

4. That said sales to said Fisher and Allen
were by an order of this Court made in this
cause on said eighteenth day of October, nineteen
hundred and fifteen, duly approved and confirmed;
that your petitioner, in accordance with the di-
rection of said last mentioned order, did make
and execute unto the said George E. Fisher and
the said Frank B. Allen, respectively, good and
sufficient conveyances in the law of the property
sold to them, and that your petitioner has received
from said persons the entire amount of the con-
sideration money agreed by them to be paid,

to-wit., the sum of twenty-eight thousand six hun-
dred dollars;

5. That in accordance with the directions of
the order for sale in this cause made on the twenty-
sixth day of January, nineteen hundred and fif-
teen, your petitioner made the sale aforesaid
ree and clear of the encumbrances known to your
petitioner, excepting the taxes due to the State
° a eW "erse™’ these taxes, including those due
and payable between November 1, 1914, and Feb-
vary 1, 1915, in conformity with a compromise
recommended by the Board of Public Utility Com-
mssioners and approved by the Governor, have
fr \ f ttled by the Payment by your petitioner to

e Treasurer of the "State of New Jersey from

16 Proeeeds of the sale of the sum of $15,000;
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that payment of said sum by yonr petitioner as
aforesaid was directed in and by said order con-
firming said sale made on the 18th day of Octo-
ber, 1915; that the balance now in yonr petitioner’s
hands, as shown by his account annexed hereto as
aforesaid as Exhibit A, is the sum of $13,985.77;

6. That your petitioner; in pursuance of the
authority of an order made in this cause on the
28th day of January, 1913, did on the 14th day
of February, 1913, borrow of the National Iron
Bank of Morristown, New Jersey, an additional
sum of $3,000 upon his certificate of indebtedness
bearing date the day and year last aforesaid, and
did on the 13th day of June, in the year nineteen
hundred and thirteen, borrow from said No-
tional Iron Bank of Morristown an additional
sum of $4,000 upon a certain other certificate of
indebtedness bearing date the day and year last
aforesaid; that both of said certificates were made
payable within twelve months from their respective
dates and bore interest at the rate of six per centum
per annum, payable every three months;, that no
part of the principal of said receiver’s certificates
has been paid and that interest is due thereon from
the first day of October, 1913; that the sale by
vour petitioner was made free and clear of the
lien of said receiver’s certificates, as above men-
tioned;

7. That your petitioner, as Receiver as afore-
said, has the additional unpaid obligations, in-
curred by him in the course of his receivership:
To G. S. Baxter & Co., 15 William St.,

New York City, for cross-ties............. $1,060.50
To Francis C. Lloyd, Bernardsville, N.
J., for cross-ti€s....: .ovvvver vevrerneneen. 749./0
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To James N. Pidcock, White House Sta-
tion, N. J., for cow killed by locomo-
tive on July 30, 1913................ .

To Missouri Pacific Railway Company,
St. Louis, M¢., for car service............

To Philadelphia & Reading Railway
Company, Reading Terminal, Phila-
delphia, Pa., for car service.............

To Delaware, Lackawanna & Western
Railroad, 90 West St., New York City,
for car Service .........ccceveieeeneenn. .

To Canadian Pacific Railway Company,
Montreal, Canada, for printing tariffs

To Lehigh Valley Railroad Co., 228
South 3rd St., Philadelphia, Pa., for
CAI' SETVICE .evviiecereeeerreeeereeeeeneeeerreeeeaneen

To Pennsylvania Railroad Company,
Philadelphia, Pa., for car service.......

To Boston & Maine Railroad, Boston,
Mass., for car Service..........cc.o.......

80.00

240

6.41

37.35

11.25

32.85

1.35

.90

1.35

1.80

45

1.80

.90

45

3.15
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To Atlantic Coast Line Railroad, Wil-

mington, N. C, for car service........... 1.35
To Illinois Central Railroad, Chicago,
111, for car service.................. 495

To Cleveland, Cincinnati, Chicago & St.
Louis Railway, Indianapolis, Ind., for

CAT SEIVICE  ereeeer e eeeeeeeeeeeeeeeeee e . 2.70
To Erie Railroad, New York City, for

CAT SEIVICE  weeeeeeeeeeeeeeeeeeeeeeeeeeeeeee eeeeaaas 16.65

Total oo e e, $2,019.12

that the amount due from your petitioner as Re-
ceiver for obligations incurred in the course of
said receivership, aside from the amount due
upon the receiver’s certificates above mentioned,
is the total of $2,019.12 above mentioned;

8. That Washburn-Crosby Company at Minne-
apolis, Minn., has asserted a liability on the part
of your petitioner as Receiver for flour destroyed
by a fire at Watnong Terminal on January 24
1913, your petitioner having been receiver since
December 31, 1912; that the total amount of the
claim of said Washburn-Crosby Company made
to your petitioner was $821.25; that your peti-
tioner has disputed any liability for this claim
as Receiver or otherwise; that negotiations were
conducted for some time for the settlement and
compromise of this claim, your petitioner having
made an offer to pay the sum of $60, but that
this settlement was not accepted by Washburn-
Crosby Company and no communication has been
had by your petitioner, or his counsel, with that
company since the 3rd day of January, 1914,

9. That Canadian Pacific Railway Company,
a corporation having its offices at Montreal, Can-
ada, has asserted a liability on the part of yonr
petitioner, as Receiver, of $218.74 on accoun
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of damage to a car of said company by the fire
above mentioned; that your petitioner disputes
any liability for this claim as Receiver or other-
wise;

10. That Barker-Bond Lumber Company, a cor-
poration, has made claim to your petitioner in
the sum of $1,067.56 on account of certain rail-
road ties alleged to have been stolen from said
corporation and used upon the railroad line of
which your petitioner is Receiver; that said use
of said railroad ties is alleged to have occurred
in the month of March, 1914, after your peti-
tioner became Receiver of said railroad; that
your petitioner has no knowledge of the use of
said ties on said railroad line, but believes that
it is claimed by said Barker-Bond Lumber Com-
pany that one Frank W. Patterson, who in the
year aforesaid applied to the Court of Chancery
or an order to lease said road to him, used said
ties; that your petitioner disputes any liability
or this claim as Receiver or otherwise ;

11. That your petitioner is advised that the
administration expenses in this matter, including
tees and allowances for petitioner and his coun-
>e, and the amount due on the receiver’s certifi-
ea es aforesaid, and the sums due to the various
Persons above named for obligations incurred or

ismg during the course of said receivership,

aaiount to a sum considerably in excess of
he baian™ now in your petitioner’s hands, and

v:Zjm\ Vet" OJler is further advised “at as a
filed plJ© BS? the general creditors who have
receivp y°Ur Petitioner as Receiver will
claims w dl(* whatever on their respective

record » 1 7 K** WJl the enc™brancers of

tnov¢L T . J_ bOndhOlders secured by a trust
gage, a judgment creditor, and a real estate
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mortgagee, receive anything; that neither your
petitioner, nor his counsel, since the commence-
ment of this receivership on the 31st, day of De-
cember, 1912, has had any allowance whatever
for their respective services; that yonr petitioner
is informed and advised that the allowances to
himself as Receiver and to his counsel, and their
respective disbursements, and also the taxed costs
of your petitioner’s counsel in this matter con-
stitute a first claim upon the aforesaid balance in
your petitioner’s hands as Receiver, in preference
to any of the foregoing obligations of your peti-
tioner incurred by him as Receiver in the admin-
istration of said receivership, whether by way
of receiver’s certificates or otherwise.

Your petitioner therefore prays that an order
may be made approving and allowing your peti-
tioner’s account as Receiver, and fixing and de-
termining the fees and allowances of your peti-
tioner in the administration of his trust, and
fixing and determining the fees, costs and allow-
ances of his counsel, and providing for the pay-
ment of said fees, allowances and costs, and fur-
ther directing the distribution of any balance of
the funds in the hands of said Receiver among
the holder of the receiver’s certificates aforesaid
and the various other administration creditors
above mentioned; and your petitioner also prays

. that he may be discharged from any further duties

and liabilities in connection with hi| said trust,
and that his bond as Receiver may be declared
to be cancelled and void.
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All of which is respectfully submitted this tenth
day of December, nineteen hundred and fifteen.

FREDERIC V. PITNEY,
Receiver of the New Jersey &
Pennsylvania Railroad Company,

Petitioner.
10

Pitney, Hardin & Skinner,
Solicitors for Petitioner.

State of New Jersey,!
County of Morris, [f -

Frederic V. Pitney, being duly sworn accord-
ing to law, upon his oath says that he is Receiver
of The New Jersey & Pennsylvania Railroad Com-
pany, and the petitioner in the foregoing petition
and report named, and that the facts therein stated
are true to the best of his knowledge and belief.

Deponent further says that the within report,
audit and account attached hereto as Exhibit A
contains a just and true statement and account
of the monies received by him as such Receiver,
or by any person or persons by his order for the
account of said receivership, and that the several
sums of money mentioned therein as having been
paid or allowed by him were actually and truly 30
so paid or allowed for the several purposes re-
spectively therein mentioned, and that the said
report., audit and account is in all things just and
rue, both as to the charge and discharge thereof,
and m all other respects, to the best of his knowl-
edge, information and belief.

#lir™ er says that the within account
attached hereto as Exhibit B is a true account of

40
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the claims against the defendant company which

have been presented to and allowed by deponent
as Receiver.

FREDERIC V. PITNEY.

Subscribed and sworn to, before me,
AN

this tenth day of December, 1915.

Philander B. Pierson,
Master in Chancery of New Jersey.

20

30

40



103
Order to Show Cause.

Order to Show Cause.
Filed December 13, 1915.

IN CHANCERY OF NEW JERSEY.

Between
Wil 1iam H. Jeffers, On BlllfOl"
Complainant, Receiver.
and Order to
The New Jersey & Pennsyl- Show
vania Railroad Company, Cause,
Defendant.

redenc V. Pitney, Receiver of the above named
defendant company, heretofore appointed by this
urt’ having presented and filed a petition and
Nac e with a final account of his receipts
and disbursements from the date of his appoint-
thirty-first, 1912, to November
« ec'l, 1915, covenn8 the entire period of said
said prSYIP’ a"d It: appearing that the receipts of
ig - S eeeiver amollllt *° $67,353.19 and that his
m Z T mel 1 ° Untto $53>367.42, leaving a cash
And .“ hls hands amounting to $13,985.77,
report apPearinS fr»>» said petition and
Court t, V Receiver under authority of this

‘he sum Of $7nm e w er’s certificates
due tos'pfW > ."dnfil entire principal sum is

4 K i t 195 rest thereon from the flrst

port fhaflaid WERevIe fomeidiBs g a0
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tional unpaid obligations arising or incurred in the

course of his receivership—

To G. S. Baxter & Co., 15 William St.,
New York City, for cross-ties................
To Francis G. Lloyd, Bernardsville, N. J.,
fOr CroSS-tI€S...cccees coveiiieeeeciiiee e
To James N. Pidcock, White House Sta-
tion, N. J., for cow killed by locomotive
on July 30, 1913.....ccoiiiiiis e
To Missouri Pacific Railway Company, St.
Louis, Mo., for car service...................
To Philadelphia & Reading Reailway Com-
pany, Reading Terminal, Philadelphia,
Pa., for car ServiCe......ccooovmmummemeeevenenennns
To Delaware, Lackawanna & Western
Railroad, 90 West St., New York City,
for car SErviCe.....oovvmvvreevieecieeeieee e,

To Canadian Pacific Railway Company,
Montreal, Canada, for printing tariffs..

To Lehigh Valley Railroad Company, 228
South 3rd St., Philadelphia, Pa., for car
SCIVICE .evveveeeerrieeenns

To Pennsylvania Railroad Company, Phila-
adelphia, Pa., for car service................

To Boston & Maine Railroad, Boston,
Mass., for car service.............

To Lehigh & New England Railroad, Beth-
lehem, Pa., for car service..............

To Central West Virginia & Southern
Railroad, Hendricks, West Virginia, for
CAr SEIVICEC..ceeevrveeeerrieerreeennenn

To Chesapeake & Ohio Railway, Richmond,
Va., for car ServiCe......ccccoovvvvvevevenennnnnn..

To Macon, Dublin & Savannah Railroad,
Macon, Ga., for car service..........couu....

To Louisville & Nashville Railroad, Louis-
ville, Ky., for car service.........ccceeeuvennne

641

3735

11.25

32.85

1-35
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To Boston & Albany Railroad, Springfield,

Mass., for car Service.......oocoovrvvvvveennnnen. 90
To Lake Shore & Michigan Southern Rail-

way, Cleveland, Ohio, for car service.. 45
To Central of Georgia Railway, Savannah,

Ga., for car Service.......cooceevevvreeeennnn. - 3.15
To Atlantic Coast Line Railroad, Wllmmg-

ton, N. C., for carservice............ccueun..... 1.35
To Illinois Central Railroad, Chicago, 111,

for car service.......cooueeeunennne 4.95

To Cleveland, Cincinnati, Chicago & St.
Louis Railway, Indianapolis, Ind., for

CaAr SEIVICE.....ccvvvuuunnnnn... 2.70

To Erie Railroad, New York City, for car
SEIVICE euuuneeeeeeeeeeeeeaeeeeeeeennens 16.65
Total $2019.12

And it further appearing from said petition and
report that Washburn-Crosby Company of Minne-
apolis, Minn., has asserted a liability on the part
of said Receiver for property destroyed by a fire
which occurred at Watnong Terminal on January
24, 1913, after said Receiver had entered into his
said office; and it further appearing that Canadian

acific Railway Company has asserted a liability
on the part of said Receiver for damage to a car
o said Company by the fire above mentioned; and
it further appearing that Barker-Bond Lumber
Company has made claim to said Receiver on ac-
count of certain railroad ties alleged to have been
stolen from said Company and used upon the rail-
ioa Ime of said Receiver; and it further appear-
ng that said Receiver disputes any liability on his

. or said three claims last mentioned as Re-
cetver or otherwise;

it f“rtl>er appearing from said petition ai
P n that said Receiver is advised that the a
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ministration expenses in this matter, including fees
and allowances for Receiver and Ms counsel, and
the amount due on the receiver’s certificates afore-
said, and the sums due to the various persons
above named for obligations incurred or arising
during the course of said receivership, will amount
to a sum considerably in excess of the aforesaid
balance now in said Receiver’s hands, and that said
Receiver is further advised that as a result, not only
the general creditors who have filed claims with said
Receiver will receive no dividend whatever on their
respective claims, but not even will the encum-
brancers of record, including bondholders secured
by a trust mortgage, a judgment creditor and a

. real estate mortgagee, receive anything; and that

said Receiver is further advised that the allow-
ances to himself as Receiver and to his counsel
and their respective disbursements, and also the
taxed costs of his counsel in this matter, consti-
tute a first claim upon the aforesaid balance in said
Receiver’s hands in preference to any of the fore-
going obligations of said Receiver incurred by him
in the administration of said receivership, whether
by way of receiver’s certificates or otherwise;
And in such petition and report said Receiver
prays that an order may be made approving and
allowing his account as Receiver and fixing and
determining the fees and allowances of said Re-
ceiver in the administration of his trust, and fixing
and determining the fees, costs and allowances of
his counsel, and providing for the payment of said
fees, allowances and costs, and further directing
the distribution of any balance of the funds m
the hands of said Receiver among the holder of
the receiver’s certificates aforesaid and the various
other administration creditors above mentioned;
and further prays that he may be discharged from
any further duties and liabilities in connection with
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his said trust, and that his bond as Receiver may
be declared to be cancelled and void;

It is on this thirteenth day of December, nine-
teen hundred and fifteen, on motion of Pitney, Har-
din & Skinner, solicitors for and of counsel with
said Receiver, Orderea that all and every of
the stockholders, creditors, bondholders and mort-
gagees of said defendant company, and all and
every of the creditors of said Receiver, and all
other persons who may assert claims against him,
do show cause before this Court on Tuesday, the
28th day of December, nineteen hundred and fifteen
at 10 o’clock in the forenoon, or as soon there-
after as counsel can be heard, at the Chancery
Chambers in the City of Newark, why the said
Receiver’s said petition and report, and all the
matters and things therein contained, should not
be ratified and confirmed, and why his said account
should not be approved and allowed, and why an
order should not be made fixing and determining
the fees and allowances of said Receiver in the
administration of his trust, and fixing and determ-
ining the fees, costs and allowances of his counsel,
and providing for the payment of said fees, allow-
ances and costs; and further why an order should
not be made directing the distribution of any bal-
ance of the funds in the hands of said Receiver
among the holder of the Receiver’s certificates
aforesaid, and the wvarious other administration
creditors of said Receiver above listed, not includ-
ing, however, the three above mentioned disputed
caims, and do further show cause why said Re-
ceivel should not be discharged from any further

a ies and liabilities in connection with said trust,

and why his bond as Receiver should not be de-
cared to be cancelled and void;
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And it is further ordered that all and every of
the persons above named, to wit, the stockholders,
creditors, bondholders and mortgagees of said de-
fendant company, and all and every of the credit-
ors of said Receiver,'and all other persons who
may assert claims against him, have leave to appear
before said Court at the time and place aforesaid,
and, if they so desire, to be heard upon the method
of distribution to be ordered of the balance of the
funds in the hands of said Receiver;

And it is further ordered that true copies of
this order, which need not be certified, be mailed,
with postage prepaid, to the said stockholders,
creditors, bondholders and mortgagees of the said
defendant company, and to the creditors of said
Receiver, and to all other persons who may assert
claims against him, so far as their names and
addresses are known to the said Receiver, within
four days from the date hereof; and it is further
ordered that a true copy of said petition and re-
port and final account of said Receiver, which need
not be certified, be served upon the National Iron
Bank of Morristown, or its solicitors, within four
days from the date hereof.

E. R. WALKER,
C

Respectfully advised,

J. E. Howell,
V. C
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The following notice was printed at the foot of
the foregoing order of December 13, 1915, and sent
out to the creditors and stockholders:

To the Creditors, Stockholders, Bondholders and
Mortgagees of The New Jersey & Pennsylvania
Railroad Company, and to the Creditors of the
Receiver of said Company, and to all other per-
sons asserting claims against said Receiver.
Take notice of the provisions of the fore-

going order of the Court of Chancery made on this

date.

Further take notice that the final account of
Frederic V. Pitney, Receiver of The New Jersey
& Pennsylvania Railroad Company, has been filed
in the Court of Chancery of Nevr Jersey, and that
the Receiver will ask as his allowance $3,000, and
that counsel for the Receiver will ask for an allow-
ance of $3,000 and taxed costs of suit.

Dated December 13, 1915.

PITNEY, HARDIN & SKINNER,

763 Broad Street,
Solicitors for Frederic V. Pitney, Receiver.
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Opinion of Vice-Chancellor Howell.
Filed February 17, 1916

IN CHANCERY OF NEW JERSEY.

Between

W il liam H. Jeffers,
Complainant,

and

The New Jersey & Pennsyl-

vania Raiiroad Company,

Defendant.

On motion for distribution of a fund in the hands
of a Receiver.

Mr. Corwin Howell and Mr. John R. Hardin for
the Receiver.

Mr. John B. Vreeland, contra.

Submitted December 28, 1915.

Decided February 15, 1916.

Howell, V. C

The New Jersey and Pennsylvania Railroad Conr
pany owned a short line of railway constructed
from Whitehouse to Morristown. It became in-
solvent and Frederick V. Pitney was appointed
Receiver in proceedings taken to wind up the affairs
of the company. He found it necessary in the pro-
gress of his work to have more money than he could
obtain from the ordinary transaction of the com-
pany’s business, and in order to obtain funds m
January, 1913, he made application to the court
for leave to borrow money to the extent of $7,000
on Receiver’s certificates. Notice of the applica-
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tion appears to have been given to every one in
interest by the ordinary order requiring creditors
and stockholders to show cause why the petition
of the Receiver should not be granted. On January
28, 1913, on the Receiver’s motion it was ordered
that he have authority to borrow money by the
issue’ of Receiver’s certificates of indebtedness
maturing not later than twelve months from their
date, and not at any one time to exceed the sum of
$7,000, carrying interest at a rate not exceeding the
legal rate, which certificates of indebtedness should
be a first lien on the property real and personal
of the defendant company in preference to mort-
gage, judgment or other liens or claims thereon,
except only a mortgage held by the Vail estate.
In pursuance of this authority on February 14,
1913, he borrowed from a bank the sum of $3,000,
and on June 13, 1913, he borrowed from the same
bank the further sum of $4,000, for which several
amounts he issued his certificates, one for $3,000
and the other for $4,000, which after reciting the
authority given to him in that behalf, certified that
he as such Receiver had received from the bank
the said several sums of money to be used in the
administration of his trust as such Receiver under
the direction of this court, and which as such Re-
ceiver he promised to pay to the bank within twelve
months with interest at the rate of six per cent,
payable quarterly, out of the property of the rail-
load company or the proceeds thereof prior to any
other debt or demand of any kind or character
whatsoever. The form of the two certificates is
t e same, except that the junior certificate pur-
ports to be made subject to the prior certificate of
$3,000 then held by the bank. The Receiver con-
tinued to pay interest on the certificates until

coer 1’ 1913. There is now due on them the
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sum of $7,000 with interest from the last named
date.

In the latter part of 1914 and the early part of
1915 proceedings were taken by the bank by a
petition in the administration suit to foreclose the
lien held by it, and such proceedings were had
therein; that on January 28, 1915, a decree was
entered by which the amount due the bank was
ascertained and fixed, and it was decreed that the
said certificates of indebtedness were a first lien
upon all the property real and personal of the
defendant company in preference to any mort-
gage, judgment or other lien or claim thereon,
excepting only taxes due to the State of New
Jersey and a mortgage held by the trustees of the
Vail estate.

It was further decreed that all the property
rights, privileges, effects and franchises of the rail-
road company, and all its assets of any character
or description whatsoever, and all the right, title
and interest of said Receiver thereto should be sold
by the said Receiver free and clear of any mort-
gage, judgment, Receiver’s certificates or a lien or
claim thereon, except only the taxes and mortgage
herein above mentioned, to raise and satisfy the,
debt therein found to be due to the said bank, and
that out of the proceeds of the sale the Receiver
should pay the said bank its debt, interest and
costs, with a counsel fee of $250. It was also pro-
vided that in case more money should be raised by
the sale than should be sufficient to answer such
payments such surplus money should be admin-
istered by said Receiver according to law and the
further orders of this court. In pursuance of this
power the Receiver sold the said property for the
sum of $28,600, out of which he paid by order of
this court to the treasurer of the State the sum of



113
Opinion of Vice Chancellor.

$15,000 for taxes due it;there remains in his hands
for distribution the sum of $13,985.77.

In addition to the Receiver’s certificates the Re-
ceiver is also indebted, principally to railway com-
panies throughout the United States for car service
rendered to him as such Receiver, in the sum of
$2,019.12, and claims have been made against him
also for damages arising out of losses to shippers
by accidents, fires and other casualities.

There is also pending an application by the Re-
ceiver and his counsel to fix and allow their fees,
costs and expenses incurred in the administration
of the assets of the defendant corporation. Notice
was given to the creditors and stockholders that
the receiver and his counsel would each ask for
an allowance of $3,000. This was discussed at the
hearing of the motion, and no objection having been
made thereto, and the court being of the opinion
that the services of the receiver and his counsel
were worth the amounts asked for by them, such
allowances will be made, but they will be subject

o such order as may be made regarding the dis-
tribution of the fund.

°~v™ous ~at the Receiver has not in har
a amount of money to pay all these clain
and that one or more of them will have to be abate
to a considerable extent. The principal eontentk
i 1.le earing of the motion was between the bar
a" 7" g :he Receiver’s certificates on the one har

m j, 1 Receiver and his counsel on the other ham
eac” cianning a prior right to be paid in full oi
the fund m the hands of the receiver.

[ ] [ N
h_].‘dmw iaw at issue here is °ne wMc
two easp ad I”rycfUCh discussion- There are bi
or thosp8 fll thlS State S° far as my investigatior

'mvor 2:1 r U'SK-g0 that throw any light wim
P the subject. The first oné to which
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will call attention is Nessler vs. Industrial Land
Company, 20 Dick. 491, in which Vice Chancellor
Emery seems to declare that where the fund in
the Receiver’s hands is not sufficient to pay all the
Receiver’s debts and other compensation the dis-
tribution must be pro rata upon the principle that
the claims are all and equally debts or claims which
should be paid by the trust fund as expenses of the
Receivership, and if the fund is not sufficient to
pay all in full then they must abate pro rata. A
further reason given by him is that if the receivers
desire or intend to claim a preference in payment
of their own compensation they must apply to the
court not only for such order but also for authority
to incur indebtedness which will be subject to their
claim. This case was decided in 1903. No refer-
ence is made to the prior case (November, 1900) of
Chesapeake & Ohio Railway vs. Atlantic Trans-
portation Company, 17 Dick. 751, in which the
Court of Errors & Appeals rendered a decision
covering the point, and which could not have been
brought to the attention of the learned Vice Chan-
cellor who decided the Nessler case. In the Chesa-
peake & Ohio Railway Company case there were
three classes of claims struggling for priority of
payment out of the fund which was insufficient to
pay them all in full. The Court of Errors and
Appeals ordered them paid in the following se-
quence: (1) The Receiver’s allowance and the.
expenses of winding up the corporation, which
would undoubtedly include counsel fees allowed to
the receiver’s counsel; (2) the franchise tax owing
to the State, and (3) the liabilities other than the
expenses of the receiver above mentioned incurred
by the receiver in carrying on the business in the
due course of the administration of its affairs.
The Chesapeake & Ohio Railway Company case
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seems to be a clear authority in this State for
directing the payment of Keceiver’s fees and ex-
penses of winding up, in preference to claims of
other classes. No reasons are given in the opinion ;
it seems to have been taken for granted.

There are three English cases which throw light
upon the question at issue. The first is Strapp
vs. Bull Sons & Co. (1895) 2 Ch. 1; 64 L. J. Ch. 658.
There a debenture holders action was brought
against the company and a winding up petition
was presented by an unsecured creditor. By con-
sent an order was made in the winding up pro-
ceeding that the plaintiff in the action and the un-
secured creditors should raise 5,000 pounds in order
to complete certain contracts then in progress by
the insolvent company, which sum was to be a
first charge in pro rata to debentures, and that no
further debts or liabilities should be incurred. The
sum of 4,250 pounds was raised by the plaintiff and
certain unsecured creditors in accordance with the
order, and further liabilities were incurred by the
receivers and managers for the purpose of com-
pleting the contracts. It was held that the re-
ceivers and managers were entitled to be indemified
against these liabilities out of the assets of the
company in priority to the charge of 4,250 pounds.
A reading of the opinion in the Court of Appeal
A1 show that the decision was based upon the
principle that further liabilities which were in-
clined in the face of an order to the contrary were
expenses of administration which should be paid
ie oie any distribution could be made to creditors
Bord Haisbury said: “I do not concur in the idea

a 1 ever could have been contemplated that those

o were to take upon themselves the burthen of
ne management and receivership should be left

(Feculate on whether or not they would ever get
Paid anvthin

20

30

40



i0

20

3q

40

116
Opinion of Vice Chancellor.

It was an essential part of the arrangement that
some one should manage this business, and it was
necessarily implied in that arrangement that those
who for the benefit of all concerned, and not merely
for themselves, were entering into this arrangement
and were carrying it on to its completion so there
should be an ultimate resulting fund capable of
being divided should themselves be indemnified for
what they were doing, namely, carrying on those
contracts, and if you look, not at each one by itself,
but at the whole of the orders as one arrangement
to which all were parties and all tending to the
same thing, it seems to me really to be free from
doubt that that was the real meaning of the trans-
action. ’’

The next English case is In re Glasdir Copper
mines (1906) 1 Ch. 365; 75 L. J. Ch. 109. This
case is cited on the brief for the Eeceiver. There a
receiver and manager appointed in a debenture
holders action under orders of the court borrowed
for preserving the property of the company cer-
tain sums which were advanced by certain of the
debenture holders. The receiver gave in respect
of the sums so borrowed formal charges which were
declared to be “ first charges™ on the property, and
provided that he should not be personally liable
to repay the advances out of his own moneys. The
property charged was sold by him and the proceeds
proved to be insufficient to pay his expenses and
remuneration and the sums borrowed. It was
held that he was entitled to be indemnified in re-
spect to his expenses and allowance out of the
assets realized in priority to lenders claims undei
their charges. This case was also in the Court of
Appeal, and Mr. Justice Stirling in his opinion
says, speaking of the case of Strapp vs. Bull:  The
case therefore is an authority for the proposition
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that where advances are made to a receiver and.

manager by a party to a debenture holders action
under an order of court which directs that the sum
advanced shall be a first charge on the assets in
priority to the debenture holders a receiver and
manager is nevertheless entitled to take' his* costs
and expenses properly incurred out of the assets
in priority to the sums advanced if it should appear
that the true bargain was that the assets should be
realized by the receiver and manager for the benefit
of all concerned.” .

“In my opinion the orders were made and the
securities given and taken in the expectation of all
parties that by means of the money advanced the
receiver will be enabled to realize the property
more advantageously, that is to say, in such a way
as not only to repay the advances but to pay some-
thing to the debenture holders. Things have turned
out very differently, but inasmuch as the receiver,
in my view, acted in the realization of the assets
for the benefit of every one concerned I think that
he is entitled to indemnity out of the assets in
priority to those for whose benefit he was acting.”

The latest and only other English case is In re
Boynton (1910) 1 €h. 519; 79 L. J. Ch. 247. In
that case a receiver appointed by the court in a
debenture holders action was on the plaintiff’s ap-
plication given leave to borrow on the security of a

rst charge on the debenture assets for the purpose
of carrying on the business. Money was advanced

y a bank and the receiver executed a deed giving

e bank a first charge on the assets, but not ex-
pressly excluding his personal liability. The as-
sets proved insufficient. It was held: *“That the
Proper inference to draw from the whole trans-

that the receiver did not intend to
Pe & and the bank did not rely upon his per-
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.sonal credit, the assets must be applied first in pay-

ing the plaintiff’s costs of .action as between soli-
citor and client and the receiver’s remuneration,
and the balance paid to the bank in part discharge
of their debt.”

Thé same ruling was made in this country in the

. Federal Court of Appeals for the Fifth Circuit in

Petersburg Savings and Insurance Company vs.
Dellatore, 70 F. R. 643, Pennsylvania &c. Com-
pany vs. Mercantile Trust Company, 93 F. R. 0.
The reasoning upon which all these cases go seems
to be that the court which appoints the receiver
takes into its custody the property of the insol-
vent company for administration for the benefit of
all concerned, secured and unsecured creditors ana
stockholders, and that it can hardly be expected
that persons will be found to act as such receivers
or as counsel in case there could be any doubt
about their compensation or reinbursement for ex-
penses. In the case now under consideration unless
such a distribution were permitted the receiver
would not only have to spend his time and labor
for nothing, but might and probably would also be
compelled to pay some portion of the expenses
without the possibility of reinbursement.

But it is said on behalf of the bank that the
order authorizing the borrowing of money on re-
ceiver’s certificates provided that the certificates
should be a first lien on the property real and per-
sonal of the defendant company in preference to
any mortgage, judgment, order, liens or claim
thereon, except only the Vail mortgage and taxes;
that the certificates themselves contained a like pro-
vision, and that the same is embodied in the decree
taken to foreclose the bank’s lien under the cer-
tificates, and that having been made the subject
matter of judicial inquiry and decision, and having
taken the form of a final judgment of a competent
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court, the right now claimed by the bank is
therefore finally settled. This view leaves out of
sight the fact that the bank could not realize upon
the certificates held by it without an administrative
proceeding carried on by some one as it was in
this case carried on by the receiver, and that such
administrative proceeding could not be carried on
without the expenditure of time and money, and
that the persons administering the fund had no
other place to apply to for reimbursement than
to the fund itself.

I therefore think that on both principle and
authority the compensation of the Receiver and his
counsel and the expenses of the Receivership must
be first paid in full out of the fund in the 'Re-
ceiver’s possession, but I see no reason why the
claims for car service and damages to shippers
should outrank the claim of the bank ; they seem to
me to be on a par and that as between themselves
they should pro rate.

I will advise a decree in accordance with these
VIEWS.
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Order Approving Receiver’s Accounts.
Filed February 23, 1916.

IN CHANCERY OF NEW JERSEY.

Between wittiam H. Jefrers, On Bill, Sc.
Complainant,  Order
and Approving
Receiver's
The New Jersey & Pennsylva-  Accounts and
nia Railroad Company, Discharging
Defendant. Receiver.

An order to show cause having been made herein
on the thirteenth day of December, nineteen hun-
dred and fifteen, why the petition and report of
the receiver and all the matters and things therein
contained should not be ratified and confirmed;
and why the receiver’s accounts should not be
approved and allowed; and why an order should
not be made fixing and determining the fees and
allowances of the said receiver in the adminis-
tration of his trust, and fixing and determining
the fees, costs and allowances of his counsel, and
providing for the payment of said fees, allow-
ances and costs, and directing the distribution of
any balance of the funds in the hands of said
receiver among the holders of the receiver’s cer-
tificates, and the wvarious other administration
creditors of said receiver, listed in said order to
show Cause; and why said receiver should not be
discharged from any further duties and liabili-
ties in connection with' said trust; and why his
bond as receiver should not be declared to be
cancelled and void;
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And it appearing that copies of said order to
show cause, together with a notice of the filing
of said accounts and a statement of the allowances
to be asked by said receiver and his counsel as
compensation for their services, have been mailed
to the stockholders, creditors, bondholders and
mortgagees of the defendant company, and to
the creditors of said receiver, and all other per-
sons who may assert claims against him, so far
as their names and addresses are known to said
receiver, in accordance with the provisions of
said order to show cause;

And it further appearing by the acknowledge-
ment of Messrs. Vreeland & Wilson, solicitors for
the National Iron Bank of Morristown, New
Jeisey, the holder of the receiver’s certificates
aforesaid, that service of a true copy of said
petition, report and final account of the receiver,
and of a true copy of the order to show cause
on said petition was made upon said solicitors
in accordance with the provisions of said order
to show cause;

And it appearing that said receiver’s accounts
are correct and that the same ought to be allowed,
and no reason appearing or being shown to the
contrary;

And the Court being of the opinion that the
allowance ofithree thousand dollars ($3,000) asked
tor the receiver, and the counsel fee of three thou-
“an dollars ($3,000) asked for his counsel, are
proper allowances, and that the services of the
leceiver and his counsel were worth the amounts

nie ; and the Court having heard the argument

J . for the receiver and counsel for the
V1 National Iron Bank of Morristown, New

bJ T ° as to the priorities of payment claimed
em respectively, and having considered the
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matter, and being of opinion that the compen-
sation of the receiver and his counsel, and the
expenses of the receivership should be first paid
in full out of the fund in the receiver’s posses-
sion, and that the counsel fee of two hundred and
fifty dollars ($250) already allowed to Messrs.
Vreeland & Wilson, as counsel for the National
Iron Bank of Morristown in these proceedings,
and also their taxed costs of one hundred and
thirty-four dollars and eighty-three cents ($134.83)
should be paid in full; and the court being further
of the opinion that the National Iron Bank of
Morristown, New Jersey, and the various other
administration creditors of the receiver, listed
in the order to show cause (not including, how-
ever, the claimants whose claims are disputed by
the receiver, to-wit, Washburn-Crosby Company,
Canadian Pacific Railway Company and the Bar-
ker-Bond Lumber Company) should share pro
rata any balance of the fund in the receiver’s
hands after payment of the compensation of the
receiver and his counsel and the expensés of the
receivership as aforesaid, and the said allow-
ance and costs of counsel for the National Iron
Bank of Morristown.

And it appearing that the receipts of said re-
ceiver have amounted to the sum of sixty-
seven thousand three hundred and fifty-three dol-
lars and nineteen cents ($67,353.19), and that
the payments and disbursements by him have
amounted to the sum of fifty-three thousand three
hundred and sixty-seven dollars and forty-two
cents ($53,367.42), leaving a cash balance in his
hands amounting to thirteen thousand nine hun-
dred and eighty-five dollars and seventy-seven
cents ($13,985.77), which balance has been slightly
increased by the crediting of interest thereon by
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the bank in which said sum is deposited, since
the filing of said account; and it further appear-
ing that the disbursements of counsel for the
receiver, made on account of said receivership and
not included in the taxed costs of suit, amount
to the sum of seventy-nine dollars and eighty
cents ($79.80), and that the disbursements of said
receiver for which he has not been reimbursed
amount to the sum of thirteen dollars and ninety
cents ($13.90);

It is thereupon, on this 23rd day of February,
nineteen hundred and sixteen, on motion of Pitney,
Hardin & Skinner, of counsel with said receiver,
ordered, adjudged and decree that the accounts
file by said receiver in said cause be and the
same are hereby approved, allowed and con-
firmed;

It is further ordered that said receiver do pay
to himself from the aforesaid balance in his nands
the sum, of three thousand dollars ($3,000) as and
for his compensation for his services as receiver
in this cause, and also the said sum of thirteen
dollars and ninety- cents ($13.90) for the afore-
said disbursements made by him, and that he do
pay to Messrs. Pitney, Hardin & Skinner, the sum
of three thousand dollars $3,000) as and for their
counsel fee in this cause, and also the said sum of
seventy-nine dollars and eighty cents ($79.80) for
the disbursements made by Pitney, Hardin & Skin-
ner as aforesaid, and also the costs of the complain-
ant and of the receiver in this cause to be taxed
I the Clerk of this Court, and do further pay
to Messrs. Vreeland & Wilson, solicitors for and
ot counsel with the National Iron Bank of Mor-
ristown, New Jersey, their said counsel fee of
two hundred and fifty dollars ($250) and their
said taxed costs of one hundred and thirty-four
dollars and eighty-three cents ($134.83);
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And it is further ordered that said receiver,
after paying and satisfying the above allowances,
counsel fees, disbursements and costs, do pay
disburse to the administration creditors

named in the following list, or to their several

and respective solicitors, all of the surplus re-
10 maining in the receiver’s hands, pro rata, in

proportion to the amounts set after' their re-

spective names:

(1) National Iron Bank of Morristown,

and

2)
3)
(4)

20

)

(6)

30 ()

(8)

)

(10)

40

New Jersey, for amount of re-
ceiver’s certificates, $7,000 and
interest thereon from Oct. 1, 1913

G. S. Baxter & Co., 15 William St.,
New York City, for cross-ties...

Francis G. Lloyd, Bernardsville, N.
J., for Cross-ti€S........ cevvvrereeenns.

James N. Pidcock, White House Sta-
tion, N. J., for cow killed by loco-
motive on July30, 1913..............

Missouri Pacific Railway Company,
St. Louis, Mo., for car service...

Philadelphia & Reading Railway
Company, Reading Terminal,
Philadelphia, Pa., for car ser-
VICE  tooriiiciie e et et

Delaware, Lackawanna & Western
Railroad, 90 West St., New York
City, for car service.............. ;e

Canadian Pacific Railway Company,
Montreal, Canada, for printing
tariffs ...

Lehigh Valley Railroad Co., 228
South 3rd St., Philadelphia, Pa.,
for car service ........

Pennsylvania Railroad Company,
Philadelphia, Pa., for car service

$7999.72
1060.50

749.770

80.00

240

641

37.35

11.25

32.80
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(I1) Boston & Maine Railroad, Boston,

Mhss.*, for car service........... 1.35
(12) Lehigh & New England Rallroad
Bethlehem, Pa., for car service.. .90

(13) Central West Virginia & Southern
Railroad, Hendricks, West Vir-

ginia, for car service............. ...... 1.35
(14) Chesapeake & Ohio Railway, Rich-

mond, Va., for car service......... 1.80
(15) Macon, Dublin & Savannah Railroad,

Macon, Ga., for car service......... 45
(16) Louisville & Nashville Railroad,

Louisville, Ky., for car service.. 1.80
(17) Boston & Albany Railroad, Spring-

field, Mass., for car service........... 90

(18) Lake Shore & Michigan Southern

Railway, Cleveland, Ohio, for car

SErvice ............ 45
(19) Central of Georgia Railway, Sa-

vannah, Ga., for car service....... 3.15
(20) Atlantic Coast Line Railroad, Wil-

mington, N. C.forcar service... 1.35
(21) Illinois Central Railroad, Chicago,.

111, for carservicC..........ccoeuueo.... 4,95

(22) Cleveland, Cincinnati, Chicago & St.

Louis Railway, Indianapolis, Ind.,

for car Service........cococevvvvviiirnnnnnn. 2.70
(23) Erie Railroad, New York City, for

CAl SETVICE evviviierieeieiicinieieeeeeeeeienns 16 65

Total et e, $10018.84
And it further appearing that the three afore-
W Ju liabilities of the receiver,' to-wit, to
bd”by " Cr°Sby ComPany> for an alleged lia-
fir-i/mV *6 receiver for Property destroyed by a

varv Q f 10ToUrred at WatnonS erml al on Jan-
y 24, 1913; to Canadian Pacific an Com-
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pany, for an alleged liability on the part of said
receiver for damage to a car of said- company by
the fire above mentioned, and to Barker-Bond
Lumber Company on account of certain railroad
ties alleged to have been stolen from said Barker-
Bond Lumber Company and used upon the rail-
road line of the defendant company, which claims
are set forth in said order to show cause, are
disputed by said receiver; and it appearing that
said order to show cause recited the fact that
said receiver disputed any liability on his part
for said three claims last mentioned as receiver,
or otherwise, and ordered all persons who may
assert claims against the said receiver to sho”
cause why an order should not be made directing
the distribution of any balance of the funds in
the hands of said receiver, among the holder of
the receiver’s certificates and the various other
administration creditors of said receiver, not in-
cluding, however, the three above mentioned dis-
puted claims; and it further appearing that none
of said three last named claimants appeared upon
the return day of said order to show cause,
although as appears from the proof of mailing
filed herein as aforesaid, true copies of said order
to show cause were duly mailed to each of the
same at their last known post office addresses;

It is ordered that said Washburn Crosby Com-
pany, Canadian Pacific Railway Company, an
Barker-Bond Lumber Company shall have no
share in the balance of said funds in the receiver s
hands *

And it is further ordered that the said receiver
file with the Clerk of this Court a statement and
report of the distribution and disposition of the
monies now in his hands as receiver as afoiesai ,
and in case the receiver shall be unable to compy
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with the directions of this order in the payment
or disbursement of any of the monies aforesaid,
he shall in such case deposit such monies with
the Clerk of this Court;

And it is further ordered, adjudged and decreed
that upon making the payments and disburse-
ments aforesaid, and carrying out the directions
of this decree the said receiver be discharged
from all obligations, duties and liabilities in rela-
tion to said trust, and that upon making the pay-
ments and disbursements aforesaid and carrying
out the directions of this' decree, the bond of the
said receiver shall be void, cancelled and of no
further force and effect.

E. RO WALKER,

Respectfully advised,

J. E Howell,
V. G
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Order Amending Order of February 23,1916.
Filed February 26, 1916.

IN CHANCERY OF NEW JERSEY.

— On Bill for
Between, Receiver, Sc.

William H. Jeffers, Order
Complainant,  Amending
Order
Approving
The Necw Jersey & Pennsyl-  Receiver’s
vania Railroad Company, Accounts and
Defendant.  Discharging
Receiver.

and

It appearing to the court that an order was
made in the above entitled cause on the twenty-
third day of February, nineteen hundred and six-
teen, approving the accounts of the receiver herein
and discharging the receiver, and directing the
receiver, among other things, to pay to himself
from the balance in his hands the sum of thirteen
dollars and ninety cents ($13.90) for certain dis-
bursements made by him; and it appearing that
a further disbursement of twenty dollars ($20)
has been made by said receiver for which he
should be reimbursed;

It is thereupon on this 26th day of February,
nineteen hundred and sixteen, on motion of Pit-
ney, Hardin & Skinner, solicitors for the said
receiver, ordered that the above mentioned order
made in this cause on the twenty-third day of
February, nineteen hundred and sixteen, be and
the same is hereby amended so as to permit the
receiver to pay to himself, in addition to the sums
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mentioned in said order dated February twenty-
third, nineteen hundred and sixteen, from the
aforesaid balance in his hands said sum of twenty
dollars ($20) to reimburse said receiver for the
disbursement of that amount made by him as
aforesaid. .

E. R. WALKER,
G
Respectfully advised,

J. E Howell,
V. C
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Notice of Appeal.
Filed March 8, 1916.

IN CHANCERY OF NEW JERSEY.

Betiueen On Bill, &
Wittiam H. JTefrers, . Notice of
Complainant, Appeal of the
and National Iron
Bank of
The New Jersey & Pennsyl- ppmistown,
vania Railroad Company, N
ew Jersey.
Defendant. Y

The National Iron Bank of Morristown, New
Jersey, hereby appeals to the Court of Errors
and Appeals, the last resort in all cases, from
so much of the final order made in the Court of
Chancery of New Jersey, by his Honor, Edwin
Robert Walker, Chancellor of New Jersey, bearing
date February 23rd, 1916, where William H
Jeffers is complainant and The New Jersey and
Pennsylvania Railroad Company is defendant, as
adjudged that Frederic V. Pitney, the receiver
of the defendant company, should pay to himself,
from the balance of $13,985.77 in his hands, the
sum of $3,000.00, as and for his services as such
receiver, and that he should pay to Messrs. Pitney,
Hardin & Skinner the sum of $3,000.00 as and
for their counsel fee in the cause, and that the
said receiver, after paying the above allowances
and counsel fees and certain other items therein
enumerated, should pay and disburse to the fo-
lowing administration creditors, or to their ie-
spective solicitors, all of the surplus remaining
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in the receiver’s hands, pro rata, in proportion
to their several amounts, to-wit:
(1) National Iron Bank of Morristown,

New Jersey, for amount of re-

ceiver’s certicates, $7,000, and in-

terest thereon from Oct. 1, 1913.' $7999.72
(2) G S. Baxter & Co., 15 William St.,

New York City, for cross-ties.... 1060.50
(3) Francis G. Lloyd, Bernardsville, N.

J., for cross-ties ......cocevvvuveeeeenn. 749.70
(4) James N. Pidcock, White House

Station, N. J., for cow killed by

locomotive on July 30, 1916....... 80.00
(5) Missouri Pacific Railway Company,
St. Louis Mo., for car service.... 2.40

(6) Philadelphia & Reading Railway
Company, Reading Terminal,
Philadelphia, Pa., for car service 6.41

(7) Delaware, Lackawanna & Western
Railroad, 90 West Street, ,New
York City, for car s'ervice........... 37.35

(8) Canadian Pacific Railway Company,
Montreal, Canada, for printing

tariffs .o, gg

(9) Lehigh Valley Railroad Co., 228
South 3rd St., Philadelphia, Pa.,
for car service ........... LU 11.25
(10) Pennsylvania Railroad Company,
Philadelphia, Pa., for car ser-

VICE  ciiiiviiieeeeeeeee e y eeeeees 3285
(11) Boston & Maine Railroad, Boston,
Mass., for car service.................. 1,35

(12) Lehigh & New England Railroad,

Central West Virginia & Southern
Railroad, Hendricks, West Vir-
ginia, for car-eservice........... . 135
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(14) Chesapeake & Ohio Kailway, Rich-

mond, Va., for car service......... 1.80

(15) Macon, Dublin & Savannah Railroad,
Macon, Ga., for car service...... 45

(16) Louisville & Nashville Railroad,
Louisville, Ky., for car service... 1.80

10 (17) Boston & Albany Railroad, Spring-
field, Mass., for car service......... 90

(18) Lake Shore & Michigan Southern
Railway, Cleveland, Ohio, for car

service  ......... 45

(19) Central of Georgia Railway, Sa-
vannah, Ga., forcar service........ 315

(20) Atlantic Coast Line Railroad, Wil-
mington, N. C, for car service... 1.35

(21) Illinois Central Railroad, Chicago,
20 111, for car service................. 495

(22) Cleveland, Cincinnati, Chicago &
St. Louis Railway, Indianapolis,

Ind., for carservice........ccccccevnnnnn. 270

(23) Erie Railroad, New York City, for
car service ... 16.65
Total oo e e $10018.84

VREELAND & WILSON,
Solicitors of Appellant.

JOHN B. VREELAND,
Of Counsel.

Dated March 17th, 1916.

I conceive that there is good cause for appea
in the above stated cause.

JOHN B. VREELAND,

Of Counsel with Appellant.
40
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A true copy,

Rober t H. McAdams,
Clerk.

Service of a copy of the Notice of Appeal of
which this is a like copy hereby acknowledged this
23rd day of March, A. D. 1916.

PITNEY, HARDIN & SKINNER,
Solicitors for William H. Jeffers, Complain-
ant, Frederic V. Pitney, Receiver of the Netv
Jersey and Pennsylvania Railroad Company,
and ourselves.

30

4a
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Petition of Appeal.
Filed April 5, 1916.

New Jersey Court of Errors and Appeals

Between

Wiilliam H Jeffers,
Complainant, On Bill, étc.

and Petition
Of Appeal.

The New Jersey & Pennsyl-

vania Railroad Company,

Defendant.

To the Honorable the Court of Errors and Appeals
in the last resort in all cases:

The humble petition of the National Iron Bank
of Morristown, New Jersey, the appellant in the
above stated case, respectfully shows that your
petitioner finds itself aggrieved by a final order
made in the Court of Chancery by his Honor
Edwin Robert Walker, Chancellor, of New Jersey,

30 bearing date February 23rd, A. D. 1916, wherein
William H. Jeffers was complainant and The New
Jersey and Pennsylvania Railroad Company was
defendant, in this report, to wit: that the said
decree adjudged that Frederic V. Pitney, the
receiver of the defendant company should pay
to himself from the balance of $13,985.77 in his
hands the sum of $3,000.00 as and for his com-
pensation for his services as receiver, and tha
he should pay to Messrs. Pitney, Hardin & Skin

40 ner the sum of $3,000.00 as and for their counsel
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fee in the cause, and did further adjudge that
the said receiver, after paying the above allow-
ances and counsel fees and certain other items
therein enumerated, should pay and disburse to

the following administration creditors, or

to their

respective solicitors, all of the surplus remaining
in the receiver’s hands pro rata in proportion to

their several amounts, to wit:
(D)National Iron Bank of Morristown,
New Jersey, for amount of re-
ceiver’s certificates, $7,000, and in-
terest thereon from Oct. 1, 1913..
(2) G S. Baxter & Co., 15 William St.,
New York City, for cross-ties....
(3) Francis G. Lloyd, Bernardsville, N.
J., for cross-ti€S.....cccovvvvurvennernnnn.
(4) James N. Pidcock, White House
Station, N. J., for cow killed by
locomotive on July 30, 1913.........
(5) Missouri Pacific Railway Company,
St. Louis, Mo., for car service...
(6) Philadelphia & Reading Railway
Company, Reading Terminal,
Philadelphia, Pa., for car service
(7) Delaware, Lackawanna & Western
Railroad, 90 West St., New York
City, for car service......c..c.......
(8) Canadian Pacific Railway Company,

Montreal, Canada, for printing
tariffs ..ooccevieeen

(9) Lehigh Valley Railroad Co., 228
South 3rd St., Philadelphia, Pa.,
ofor car Service ..........cocceeveene

10) Pe“isylvania Railroad Company”

/1n ' hiladelphia, Pa., for car service
Ul) Boston & Maine Railroad, Boston,

Mass., for car service..............

$7999.72
1060.50

749.70

80.00

2.40

6.41

37-35

11 25

32.85

135

10
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pL2) Lehigh & New England Railroad,
Bethlehem, Pa., for car service.. 920

(13) Central West Virginia & Southern
Railroad, Hendricks, West Vir-

ginia, for car service.......... ,, .. 1.35
(14) Chesapeake & Ohio Railway, Rich-

mond, Va., for car service...... 1.80
(15) Macon, Dublin & Savannah Rail-

road, Macon, Ga., for car service 45
(16) Louisville & Nashville Railroad,

Louisville, Ky., for car service.. 1.80
(17) Boston & Albany Railroad, Spring-

field, Mass., for car service......... 90

(18) Lake Shore & Michigan Southern
Railway, Cleveland, Ohio, for car

SEIVICE  tevvriieeees e e et ctreeeeen crveeeeeeareeeeeans 45
(19) Central of Georgia Railway, Sa-

vannah, Ga., for car service.... 315
(20) Atlantic Coast Line Railroad, Wil-

mington, N. C., for car service.. 1.35
(21) Illinois Central Railroad, Chicago,

111, for car service.............. 495

(22) Cleveland, Cincinnati, Chicago & St.
Louis Railway, Indianapolis, Ind.,

for car ServiCe.....cooceeeeeeeereeeeeunnnn. 2.70
(23) Erie Railroad, New York City, for

Car SErViCE .evcueerreeerennnnn. . 16.65

Total ..., e $10018.84

And your petitioner humbly appeals from that
part of the order of the Chancellor which decrees
as aforesaid upon the ground that the same is
erroneous for that the amount due your petitioner
on the Receiver’s certificates held by it and re-
ferred to in the foregoing schedule ought to have
been first ordered paid out of the balance in the
Receiver’s hands before the payment of any al-
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lowance to the Receiver for services or to his
counsel for services; and for that the claims of
the administration creditors should not be equal
in priority to your petitioner’s claim but should
be subject and subsequent thereto; and for that
the lien of the Receiver’s certificates held by your
petitioner is prior to the allowances to the Re-
ceiver and his counsel and to the claims of the
administration creditors.

Your petitioner therefore prays that the said
order of the said Chancellor may be, in the par-
ticulars aforesaid reversed, set aside and for
nothing holden.

And that your petitioner may have such relief
in the premises as to this honorable court shall
seem meet.

National Iron Bank of Morristown, New Jersey.
By Philander B. Pierson, Vlce PI‘eSldel’lt.

@-s-] VREELAND & WILSON,
Solicitors of Appellant.

Attest :

Lewis D. Kay,
Cashier.

Jonn B. Vreeland,
Of Counsel with Appellant.

I conceive there is good cause for appeal in
o above stated cause.

JOHN B. VREELAND,
Of Counsel icith Appellant.

10
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Acknowledgment of Service of Petition
of Appeal.

Filed April 10, 1916.

NEW JERSEY COURT OF ERRORS AND
10 APPEALS.

Bettveen On Petition of

William H. Jeffers, Appeal

Complainant, Acknowledg-

and ment of
Service of

Copy of
Petition.

The New Jersey & Pennsyl-

vania Railroad Company,

20 Defendants.

We hereby acknowledge service of a certified
copy of the petition of appeal of the National Iron
Bank of Morristown, New Jersey, Appellant, from
an order of the Court of Chancery of New Jersey,
filed April fifth, Nineteen Hundred and Sixteen.

Dated April 10th, A. D. 1916.

30 PITNEY, HARDIN & SKINNER,
Attorneys for William H. Jeffers, Complain-
ant, Frederic V. Pitney, Receiver of the New
Jersey and Pennsylvania Railroad Company,
and Ourselves.

40
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Answer to Petition of Appeal.
(Filed May 3, 1916).

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between
William H. Jeffers,
Complainant,
and
The New Jersey & Pennsyl-
vani a Railr oad Company, On Appea]
Defendant.  from
Nat ional Iron Bank, of Mor ris- Chancery.
tow n, Answer.

Appellant,
and
Fkederic V. Pitney, receiver and
others,

Respondents.

The answer of the above named respondents to
lan aPPeal °f the above named appel-

respondents, not acknowledging all or any

e matters which in the said petition of appeal

are contained to be true, for answer thereto, never-
Sat an< that an order was, on the

t"r p a8  February, 1916, made and entered in
o ourt of Chancery in the cause for that pur-

st*ar*N 10l m the said Petition as is therein
; but as to the substance and form thereof

sarm Pray to refer thereto when the
Sa produced. And these fespondents

10

20
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are advised and believe that the said order is agree-

able to equity and they pray that the same may be
affirmed with costs to be adjudged to these respon-
dents.

PITNEY, HARDIN & SKINNER,
Solicitors for Respondents.












