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12:16-4.5

1. Continuation of pay during periods of sickness or
injury;
2. Payment of the difference between temporary dis-

ability benefits paid under the State Plan or an approved
Private Plan and full salary;

3. Payment of the difference between Workers’ Com-
pensation benefits and full salary;

4. Payment of unused sick leave made to an employee
while still in employment.
(c) Those types of sick leave payments deemed benefits

and therefore non-taxable are:

1. Benefits paid from the State Plan for temporary
disability insurance;

2. Benefits paid by an insurance carrier under an
approved Private Plan (see N.J.A.C. 12:16-4.10 for excep-
tions);

3. Benefits paid by a union under an approved Private
Plan (see N.J.A.C. 12:16-4.10 for exceptions);

4. Benefits paid by the employer under an approved
seif-insured Private Plan (see N.J.A.C. 12:16-4.10 for
exceptions);

5. Benefits paid for work related injury under Work-
ers’ Compensation;

6. Benefits paid to employees in the public sector for
work related illness under Sick Leave Injury (SLI);

7. Payment of sick leave made after retirement or
separation from employment,

Amended by R.1995 d.138, effective March 6, 1995,
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-4.3 Fringe benefit payments

(a) Fringe benefit payments which result in a direct bene-
fit to the employee are generally taxable. Fringe benefit
payments which take the form of a reimbursement or a
health benefit are usually non-taxable.

(b) Taxable fringe benefits may include:
1. Vacation pay (both before and after dismissal);

2. Separation/severance pay (if made under a contrac-
tual obligation or by custom);

3. Guaranteed annual wage payments;

4. Difference between regular salary and jury duty

5. Employer payments to employees’ IRA;

6. Draw against future earnings (taxable when paid)
unless the employer takes legal steps to recoup the over-

payments;

7. Payment of employee’s portion of Federal or State
income tax unemployment/disability insurance taxes, or
social security tax.

8. Wages paid after death to either the estate or
beneficiaries within the same calendar year as the death;

9. Moving expense payments to the employee to the
extent the payments exceed actual employee expenses;
and

10. Expense allowances for which no accounting is
made to the employer.

(c) Non-taxable fringe benefits may include:

1. Employer payments to retirement plans including,
SEP-IRA plans (See (d) below);

2. Payments to hospitalization and medical/dental
plans, and payments made under such plans;

3. Payments to union welfare funds;
4. Life insurance premiums;

5. Tuition reimbursements and payments.

(d) In general, the entire gross remuneration for services
rendered by an employee is taxable up to the maximum
yearly wage base. This includes all types of deferred com-
pensation, including amounts deducted for payment into a
deferred savings program that lets the employee set aside
money for his or her retirement.

Amended by R.1990 d.217, effective April 16, 1990.
See: 22 NJ.R. 603(b), 22 N.J.R. 1269(a).
In (b): added 8-10.
Amended by R.1995 d.138, effective March 6, 1995,
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).
Amended by R.2000 d.68, effective February 22, 2000.
See: 31 NLJ.R. 4218(a), 32 N.J.R. 709(a).
In (@), inserted “. This includes all types of deferred compensation,”
following “base”,

12:16-4.4 Section 401(k) Plans

Effective January 1, 1984, employer contributions to a
cash or deferred arrangement under Section 401(k) of the
Internal Revenue Code will be taxable to the extent that the
employee could have elected to receive cash in lieu of the
employer’s making the contribution. In addition, employer
contributions to an annuity contract covered under Section
403(b) of the Internal Revenue Code are taxable.

Amended by R.1995 d.138, effective March 6, 1995,
See: 27 N.LR. 61(a), 27 N.J.R. 919(a).

12:16-4.5 Push payments

(a) Push payments are commission or bonus type pay-
ments made by a manufacturer to sales persons for “push-
ing” a certain product or product lines. These may also be
referred to as push money, premiums, or incentive pay-
ments. Push payments take differing formats and are made
in varying manners.

16-3 Supp. 8-18-03
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1. Push payments made directly by a manufacturer to
its own sales-persons are taxable.

2. Payments made by one entity to employees of
another are taxable remuneration to the actual employer
when made pursuant to a contractual obligation, written
or oral, expressed or implied.

12:164.6 Officer’s remuneration

(a) For the purpose of the Unemployment Compensation
and Temporary Disability Benefits Laws, each officer of a
corporation receiving remuneration for any personal services
performed for that corporation shall be considered to be in
its employ, and such payments shall be taxable.

{b) An election to report under the Small Business Cor-
poration provisions of Section 1368 of the Internal Revenue
Code whereby cotporate profits may be distributed as divi-
dends to shareholders, commonly referred to as Subchapter
S or 11208 corporations, shall not affect (a) above. Rea-
sonable remuneration as determined through facts and cir-
cumstances, shall be considered wages for benefit and con-
tribution purposes when paid to officers of corporations
having made such an election if the officers perform any
services.

Amended by R.1995 d.138, effective March 6, 1995,
See: 27 N.J.R. 61(a), 27 N.JL.R. 919(a).

12:16-4.7 Back pay, residuals, aliens

(a) Back pay awards are taxable remuneration where the
discharge from employment was held invalid and reinstate-
ment of the job ordered. Back pay is not taxable if
considered damages for an illegal act without job reinstate-
ment.

(b) Residual payments made to entertainers for reuse of
commercial recordings are taxable if the original services
were performed in this State,

(c) All wages paid to aliens are taxable and reportable
under a valid Social Security number.

Amended by R.1989 d.208, effective April 17, 1989.
See: 21 NJLR. 281(a), 21 N.LR. 1015(a).

At (c) deleted all reference to Federal Regulation 31.3306(c)(18)-1,
added, “All wages paid to aliens are taxable and reportable ...”.
Amended by R.1995 d.138, effective March 6, 1995.

See: 27 NJR. 61(a), 27 N.J.R. 919(a).

12:16-4.8 Other remuneration

(a) Payments in kind for personal services such as meals,
board, lodging or any other payment in kind received by a
worker from an employing unit in addition to or in lieu of
(rather than as a deduction from) money wages shall be
deemed to be remuneration paid by the employing unit for
the purposes of determining eligibility for unemployment
and disability benefits unless such payments represent reim-
bursement of travel and subsistence expenses incurred by
the worker while away from home. This regulation shall
have no bearing on the New Jersey Wage and Hour Laws
and regulations or the U.S. Fair Labor Standards Laws and
Regulations.

Supp. 8-18-03

(b) The Controller or his or her designee shall determine
or approve the cash value of such payments in kind, and
such cash value shall be used in determining the wages
payable or paid to such worker and in computing contribu-
tions due under the law.

(c) Money value for board and room, meals and lodging
shall be treated as follows:

1. Where a money value for board and room, meals
and lodging, or for any of such items, furnished a worker
is agreed upon in a contract of hire, the amount so agreed
upon shall be deemed the cash value of such item or
items.

2. The Controller or his or her designee shall establish
rates for board and room, meals and lodging furnished in
addition to, or in lieu of, money wages, unless the employ-
er can establish different costs determined by generally
accepted accounting principles, as follows:

i. Full board and room, weekly—35 percent of the
current taxable wage base divided by 52;

ii. Meals per day—20 percent of the current taxable
wage base divided by 260;

(1) If less than 3 meals per day, the individual
meals shall be valued as follows:

(A) Breakfast (meals served between 12:01
AM. and 11:00 A M.)—30 percent of meals rate;

(B) Lunch (meals served between 11:00 AM.
and 4:00 P.M.)—30 percent of meals rate;

(C) Dinner (meals served between 4:00 P.M.
and 12:00 midnight)—40 percent of meals rate;
and

iii. Lodging per week—15 percent of the current
taxable wage base divided by 52.

(d) Dollar amounts shall be computed to two decimal
places and rounded to the nearest one-tenth of one dollar.

Amended by R.1986 d.23, effective February 3, 1986.
See: 17 N.LR. 2859(a), 18 N.LR. 284(a).

Remuneration rates raised.

Amended by R.1989 d.303, effective June 5, 1989.
See: 21 N.J.R. 690, 21 N.J.R. 1576(a).

Full board and room, meals and lodging rates changed from doliar
amounts to percentages of the current taxable wage base divided by 52,
in (c). Method of computation of dollar amounts added at (d).
Public notice specifying dollar amounts for categories in (c).

See: 21 NJ.R. 3564(c).

Public Notice: Rates for board and room, meals and lodging furnished
by employers.

See: 22 N.U.R. 3057(c); 23 N.J.R. 2787(a); 24 N.J.R. 3182(a); 25

N.LR. 6067(a); 26 N.J.R. 4228(c).

Amended by R.1995 d.138, effective March 6, 1995.

See: 27 N.J.R. 61(a), 27 NJ.R. 919(a).

Public Notice: Rates for board and room, meals and lodging furmished
by employers.

See: 28 N.J.R. 4121(b).

Public Notice: Rates for board and room, meals and lodging furnished
by employers.
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12:16-5.9

(b) The first payment of such an employer becoming
liable in the course of a calendar year shall include employ-
er contributions with respect to all wages paid for employ-
ment from the first day of subjectivity in the calendar year.
Subjectivity is defined as the employer’s contribution date as
determined by the Controller or his or her designee. (See
N.J.A.C. 12:16-5.2 with respect to due dates.)

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-5.5 Installment payments

The Controller or his or her designee may permit the
payment of liability in installments, but if any installment is
not paid on or before the due date, the total amount of the
unpaid liability shall become payable upon notice and de-
mand by the Controller or his or her designee.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-5.6 Voluntary payment of additional contributions

(a) A voluntary payment of an additional contribution
must be made within 30 days after the date of mailing of the
Form AC-174.1, Notice of Employer Contribution Rate,
unless, for good cause, the date of payment has been
extended by the Controller or his or her designee for not
more than an additional 60 days or October 28, whichever is
earlier. A request for an extension for good cause must be
made in writing to the Controller or his or her designee
within the initial 30 day period.

(b) No payment forwarded as an additional contribution
will be applied to the recomputation of an employer’s rate
for the current tax year (July 1-June 30) if the employer has
any reporting or payment delinquency as to any period prior
to the current tax year. In such case, the remittance will be
first applied to the past indebtedness and the balance, if any,
will be considered as an additional contribution.

(c) Any adjustment resulting from the payment of an
additional contribution shall be made only in the form of a
credit against accrued or future contributions.

(d) The voluntary payment of additional contributions
will not affect employers having one of the following:

1. The basic rate which is assigned where an employer
has not been subject to the Law during some period in
each of the last three consecutive calendar years.

2. A specially assigned rate, determined by the em-
ployer’s reserve balance and the unemployment trust fund
reserve ratio, which rate is assigned because during the
past three calendar years, there has been, at least, one
calendar year in which no contributions have been paid,
even though there was covered employment.

(e) The determination of the amount of an additional
contribution is the sole responsibility of the employer.
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Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-5.7 Payment in guaranteed funds

The Controller or his or her designee may require pay-
ment in guaranteed funds of any amount required to be
paid under the Unemployment Compensation Law of New
Jersey, the Temporary Disability Benefits Law of New Jer-
sey or rules or regulations promulgated thereunder, in any
case in which he or she considers such type of payment
necessary or desirable.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 NJ.R. 919(a).

12:16-5.8 Seamen’s wages

(a) For the purpose of this section, the term “work
period” means the period of a voyage or engagement of the
crew of a vessel under “Articles of Agreement” pursuant to
Title 46 of the United States Code.

(b) Notwithstanding any other provisions of N.J.A.C.
12:16-5.2 (Due Dates) and 12:16-5.3 (Basis of contribution
payments), if a work period as defined in (a) above began in
one calendar quarter and ended in another calendar quar-
ter, the total amount of wages for such work period may be
reported for the calendar quarter in which such work period
terminated, and contributions with respect to wages so
earned paid accordingly.

Amended by R.1995 d.138, effective March 6, 1995,
See: 27 NLJ.R. 61(a), 27 N.J.R. 919(a).

12:16-5.9 Special fringe benefit agent accounts

(a) Special fringe benefit agents accounts may be ap-
proved by the Controller or his or her designee for the
purpose of reporting payments such as vacation and holiday
payments which have been negotiated in union-management
contracts, Approval will only be given when it is shown that
to do otherwise would create a hardship on the employer.

(b) The agent is assigned the basic rates for a new
employer and is responsible for:

1. The timely submission of quarterly reports with
payment of all contributions attributed to special fringe
benefit payments; and

2. The submission of a quarterly benefit payment
allocation schedule listing the employers it represents and
their corresponding taxable wages.

(c) The primary employer will maintain its own individual
rates based on his or her own employment experience and is
responsible for:

1. The submission of quarterly reports timely with
payment of all contributions due exclusive of the report-
ing of the agent account; and

Supp. 10-4-04
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2. The annual submission of a request for refund of
excess employer contributions together with a listing
which outlines in detail names of employees, Social Secu-
rity numbers, taxable wages by the employer, taxable
wages by the agent, unemployment contributions deduct-
ed by the agent.

{d) Upon auditing and verifying the request, the Control-
ler or his or her designee will make proper transfers of
taxable wages and payments to the primary employer’s
account and issue a refund of any net credits outstanding.
The refund is to be computed at the unemployment rate of
the employer or the basic rate whichever is the lesser.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.JR. 61(a), 27 NJ.R. 919(a).

SUBCHAPTER 6. REIMBURSEMENT OPTION
FOR NON-PROFIT ORGANIZATIONS

12:16-6.1

(a) Any non-profit organization, as described in Section
501(c)(3) of the Internal Revenue Code and which is ex-
empt from income tax under Section 501(a) of the Internal
Revenue Code, may elect to reimburse the Unemployment
Trust Fund for benefits paid to its former employees by
filing a written notice of its intention not later than 120 days
immediately following the date of its subjectivity defined at
N.J.A.C. 12:16-5.4(b), or not later than 30 days after the
organization has been notified of its subjectivity, whichever
is later.

Application

(b) Any non-profit organization, as described in (a) above
which has been paying contributions under the Unemploy-
ment Compensation Law and wishes to make such an
election may do so by filing a written notice of its intention
no later than February 1 of any calendar year.

(c) For good cause, the period within which a notice of
election must be filed may be extended and a retroactive
election may be permitted.

(d) Upon an employer’s written notice of its intention to
elect the reimbursement option, the Controller or his or her
designee shall supply the form on which the employer will
request the reimbursement option, and the form shall be
completed and returned to the Controller or his or her
designee within 30 days from the date of mailing.

(e) The employer shall be advised as to the disposition of
its request and, if approved, such approval shall be condi-
tioned upon the employer’s meeting the security require-
ment as defined in N.J.A.C. 12:16-6.2(a) below.

Supp. 10-4-04

(f) Other than the date of subjectivity defined in N.J.A.C.
12:16-5.4(b), an election for reimbursement in lieu of con-
tributions shall be effective only as of the first day of
January of any calendar year.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-6.2 Financial security requirements

(a) A non-profit organization electing coverage under the
reimbursement option may be required to file with the
Controller or his or her designee within 30 days after the
effective date of its election, a security bond or to deposit
with the Controller or his or her designee monies or securi-
ties in an amount as determined by the Controller or his or
her designee. This amount shall not be less than the
organization’s taxable wages for the preceding calendar year
or the estimated taxable wages for the current calendar year,
whichever is the greater, multiplied by the maximum unem-
ployment insurance contribution rate in effect at the begin-
ning of the calendar year.

1. If the security requirement is not met within the
prescribed time limits, the previously issued conditional
approval shall be withdrawn retroactively to its effective
date, and the employer shall be liable for contributions as
if such approval had not been issued.

2. The Controller or his or her designee may make a
periodic review of the adequacy of the security furnished
by the non-profit reimbursable employer to determine if
any adjustment is necessary.

3. The Controller or his or her designee may deduct
from any monies deposited under (a) above by a non-
profit organization, or may sell the securities so deposited
to the extent necessary to satisfy any due and unpaid
payments in lieu of contributions and any applicable
interest or penalties.

4. The Controller or his or her designee may extend
for good cause the applicable filing, deposit or adjustment
period by not more than 90 days.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.L.R. 61(a), 27 N.LR. 919(a).

12:16~6.3 Termination

(a) If any non-profit employer fails to meet the security
requirements as set forth in N.J.A.C. 12:16-6.2(a) the Con-
troller or his or her designee may terminate such organiza-
tion’s election to make payments in lieu of contributions and
such termination shall continue for no less than 24 calendar
months beginning with the first quarter in which such
termination becomes effective.

(b) Any non-profit organization which has been making
payments in licu of contributions for a minimum of two
calendar years and wishes to change to the contribution
method of payment may do so by filing a written notice of
its intentions no later than February 1 of any calendar year.
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12:16-12.1

12:16-10.4 Refund of excess deductions

Any worker who meets the requirements of N.J.A.C.
12:16-10.1 and 10.2 but is not required to file a New Jersey
Gross Income Tax return or whose claim has been rejected
by the Division of Taxation, may apply to the Controller or
his or her designee for a refund of any excess unemploy-
ment, disability, health care and/or workforce contributions
made from his or her wages if he or she makes a claim
therefor within two calendar years after the end of the
calendar year in which the wages were paid.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 NJ.R. 919(a).

Case Notes

Claimant is provided with notice and a hearing before imposition of a
fine (citing former N.J.A.C. 12:16-10.5). Malady v. Bd. of Review, Div.
of Employment Security, 76 N.J. 527, 388 A.2d 947 (1978) on remand
166 N.J.Super. 523, 400 A.2d 119.

12:16-10.5 Assessment for governmental reimbursable
employers

(a) All governmental entities who repay benefits in lieu
of contributions shall be notified of the applicable portion to
be repaid to the Controller or his or her designee from their
trust funds for the amounts of any excess unemployment
insurance deductions either refunded to their employees or
credited to their employees’ New Jersey State Gross Income
Tax.

(b) Payment to the Controller or his or her designee shall
be made within 30 days of the date of mailing of the notice.
Payments received after the 30 day period shall be liable to
the assessment of interest as specified in N.J.S.A.
43:21-14(b).

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Under former rules, the Division Director determined the nature and
scope of the penalty to be imposed, which decision is reviewed by the
Commissioner (citing former N.J.A.C. 12:16-10.6). Malady v. Bd. of
Review, Div. of Employment Security, 76 N.J. 527, 388 A.2d 947 (1978)
on remand 166 N.J.Super. 523, 400 A.2d 119.

SUBCHAPTER 11. SPECIAL EMPLOYMENT
SITUATIONS

12:16-11.1 Real estate managing agents

(a) An individual working for an agent of a property
owner is an employee of the property owner, if the .gent
operates on a fee plus expenses basis. This type of arrange-
ment gives the agent a fee plus reimbursement of all
operating expenses on a dollar for dollar basis.

16-13

(b) An individual working for an agent of a property
owner is an employee of the agent, if the agent operates on
a flat fee basis. This type of arrangement gives the agent a
flat fee rather than reimbursing expenses on a dollar for
dollar basis.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-11.2 Limited liability companies

(a) A limited liability company (LLC) is composed of one
or more authorized persons who complete and file a certifi-
cate of formation with the Division of Revenue. An LLC
must have one or more members and may commence
operations at any date or time after filing the certificate of
formation.

(b) An LLC consisting of two or more members shall be
classified as a partnership unless classified otherwise for
Federal income tax purposes.

(c) An LLC consisting of one member shall be classified
as a sole proprietorship unless the LLC elected a corporate
classification for Federal income tax purposes by completing
IRS Form 8832; or if the member is a corporation. In the
event that the member is a corporation, and where the LLC
is disregarded for Federal income tax purposes, the member
shall be considered the employer with regard to all individu-
als performing services for the LLC.

New Rule, R.1997 d.219, effective May 19, 1997.

See: 29 N.J.R. 834(b), 29 N.J.R. 2463(a).

Amended by R.1999 d.439, effective December 20, 1999.
See: 31 NJ.R. 3037(a), 31 N.J.R. 4284(b).

In (a), substituted “one” for “two” following “must have” in the
second sentence; in (b), substituted a reference to LLCs consisting or
two or more members for a reference to LLCs; and added (c).
Amended by R.2005 d.108, effective April 4, 2005.

See: 36 N.J.R. 5651(a), 37 N.J.R. 1030(a).

In (a), substituted “Division of Revenue” for “Secretary of State of

the State of New Jersey”.

SUBCHAPTER 12. CONCURRENT
EMPLOYMENT BY RELATED EMPLOYERS

12:16-12.1 Separate accounts

Each employer, for each calendar year in which it is
subject to the Unemployment Compensation and Tempo-
rary Disability Benefits Law, is separately and distinctly
liable for contributions, up to the yearly maximum taxable
wage, based upon remuneration paid to each of its employ-
ees regardless of whether or not any such employees are
common to other employing units which are jointly owned
or controlled by the same interests.

Supp. 4-4-05
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12:16-12.2 Common paymaster

(a) If two or more related entities concurrently employ
the same individual and compensate that individual through
a common paymaster that is one of the related entities, each
entity will be considered to have paid the individual the
amounts that it actually dispersed.

(b) If one of the related entities actually dispersed all the
wages as agent for the rest, but such wage payments were
charged back to the individual entities for record keeping,
income tax or other purposes, the individual related entities
shall be considered to be the employer for purposes of the
Unemployment Compensation and the Temporary Disability
Benefits Laws.

(c) A single entity can report the wages of related compa-
nies if all the following conditions are satisfied.

1. The reporting entity has a majority interest and
control over the related companies;

2. The related entities share a general system of oper-
ation and each entity is organized for a common purpose
or each is a coordinated part of the entire operation; and

3. The reporting entity exercises control of central
financing, common management, personnel policies, oper-
ational procedures, pricing, collections and other related
operating practices.

(d) A single entity electing to report wages of any related
entities must inform the Division of Employer Accounts of
its intent to report related entities. Notification thereof must
be received by the Division at least 30 days prior to the
effective quarter in which the common reporting is to
commence. All entities reported in common must be identi-
fied, including employer identification numbers, legal and
trade names, business locations and the type of activity
conducted by each entity.

(e) A single entity electing to report wages of related
entities, must report all the employees of the related entities
and reporting cannot be limited to classifications or catego-
ries of workers.

(f) A single entity electing to report wages of related
entities, will result in the employment experience of the
related entities being merged into the reporting entity’s
experience rating in order to determine an aggregate em-
ployment experience rating.

(g) In the event that a single entity elects to report wages
and pay contributions of related entities, each related entity
will remain jointly and severally liable for its share of the
contributions.

Amended by R.2003 d.105, effective March 3, 2003.
See: 34 NLJ.R. 4019(a), 35 N.J.R. 1274(b).
Added (c) through (g).

Supp. 4-4-05

SUBCHAPTER 13. REPORTS

12:16-13.1 Reports required

Every employer shall file such contribution and statistical
reports, and reports of wages paid to individual workers as
may be required by the Controller or his or her designee,
and every employing unit shall file such reports as may be
required by the Controller or his or her designee with
respect to employment as shall be necessary to determine its
status under the law.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJR. 61(a), 27 N.J.R. 919(a).

12:16-13.2 Force and effect of instructions relating to
reports

The employer shall follow and comply with all departmen-
tal instructions relating to any report or report form re-
quired or provided by a department.

12:16-13.3 Penalty for failure to file reports

(a) The penalty prescribed by N.J.S.A. 43:21-14(a) for
delinquency in filing reports (except for such reports as may
be required under N.J.S.A. 43:21-6(b)(2) of the Unemploy-
ment Compensation Law) shall be computed for each report
from and including the day after such report is due through
the post mark date on the envelope in which the report is
received by the Controller or his or her designee.

(b) If an employer or employing unit who has been
granted an extension of time fails to file its report on or
before the termination of the period of extension for the
filing thereof, the penalty for failure to file shall be payable
from the original due date as if no extension had been
granted.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-13.4 Penalty abatement

(a) The Controller or his or her designee may remit or
abate unpaid penalties in whole or in part for good cause if
the employer fulfills the following requirements:

1. The employer makes a written request for penalty
abatement consideration within one year of the date of
initial notification that a penalty has been assessed;

2. The employer submits an affidavit together with
documentation providing a reason(s) why the report(s) for
the period(s) in question were not filed completely, accu-
rately or by the due date(s), and that there was no fraud
or intentional disregard of the reporting requirements of
the Department. All evidence and documentation in
support of the employer’s request must be submitted with
the affidavit;

3. All quarterly contribution reports and employer
reports of wages paid have been filed;
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12:16-13.7

4. All liability, other than the penalty for which abate-
ment is being requested, has been paid.

(b) The Department will consider the following factors in
evaluating a request for penalty abatement:

1. The reason(s) for the late, inaccurate or incomplete
filing;
2. The number of quarters involved;

3. The effect the late, inaccurate or incomplete filing
had on the operations of the Department;

4. The employer’s history of compliance;
5. Previous request(s) for abatement; and

6. Other factors brought to the attention of the De-
partment by the employer.

(c) Penalty abatement consideration will be based upon
the written submissions of the employer and the records on
file in the Department, unless it is determined that a
material and controlling dispute of fact exists.

(d) When abatement is granted for only a part of the
penalty, the employér must make payment of all unabated
penalty within 30 days of the date of notification of the
decision of the Controller or his or her designee. If this
condition is not met, the abatement may be rescinded.

(e) Request for reconsideration must be submitted within
30 days of receipt of the penalty abatement determination.
The request must show the following:

1. New information not presented in the original ap-
plication that may change the outcome, along with rea-
sons why the information was not previously submitted;
or

2. That material previously submitted was not consid-
ered.

(f) All decisions made by the Controller or his or her
designee concerning penalty abatement shall be the final
administrative decision of the Department. An appeal of a
final decision shall be made to the Appellate Division of the
New Jersey Superior Court.

Amended by R.1989 d.208, effective April 17, 1989.
See: 21 NJ.R. 281(a), 21 N.J.R. 1015(a).

Imposed a time limit for the filing of penalty abatement requests; (b)
added, establishing Controller’s decisions as final administrative deci-
sion of the Department appealable to Appellate Division of NJ Superi-
or Court.

Amended by R.1995 d.138, effective March 6, 1995,
See: 27 NJR. 61(a), 27 N.L.R. 919(a).

12:16-13.5 Wages paid reported currently

(a) The Controller or his or her designee may require any
employer to report wages paid to every worker employed
within seven days from the date of payment thereof, if the
Controller or his or her designee deems it necessary for the
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effective administration of the Unemployment Compensa-
tion Law and the Temporary Disability Benefits Law. Fail-
ure to comply will subject such employer or employing unit
to the penalties prescribed in N.J.S.A. 43:21-16(b)(2).

(b) Any employer or employing unit required to comply
with NJ.A.C. 12:16-13.1 (Reports required) will be duly
notified by the Department.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.6 Reporting wages, remuneration and other
information
(a) An employer or employing unit shall furnish the
record of wages and remuneration paid to a worker, and
such other information as may be required under the provi-
sions of N.J.S.A. 43:21-6(b).

(b) Failure to comply with (a) above will subject such
employer or employing unit to the penalties prescribed in
N.J.S.A. 43:21-16(b)(2).

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

12:16-13.7 Wage reporting

(a) Each employer other than employers of domestic
service workers shall file a report with the Controller or his
or her designee within 30 days after the end of each quarter
in a form and manner prescribed by the Controller or his or
her designee listing the name, social security number and
wages paid to each employee and the number of base weeks
worked by the employee during the calendar quarter. If
wages or base weeks are —0-, then the employer must
enter —0- in the appropriate columns.

(b) For the purposes of this section, a “domestic service
worker” is an employee in a private home of the employer,
such as a babysitter, nanny, health aide, private nurse, maid,
caretaker, yard worker or similar domestic employee.

(c) Effective January 1, 2001 and each year thereafter,
each employer of domestic service workers shall file an
annual Employer Report of Wages Paid with the Controller
or his or her designee listing the name, social security
number and wages paid to each employee and the number
of base weeks worked each quarter during the preceding
calendar year. If wages or base weeks are-0-, then the
employer must enter-0-in the appropriate columns. For the
calendar year ending December 31, the report would be due
January 31 following the close of the calendar year.

1. An employer subject to this subsection shall, within
10 days of the separation from employment of an employ-
ee in domestic service, report to the Commissioner of the
Department of Labor and Workforce Development, on a
form determined by the Commissioner, wage information
for all calendar quarters of employment in a manner as
described in (c) above not previously reported and such
other information as may be required to process an
unemployment or disability compensation claim.

Supp. 44-05
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(d) Any employer who fails, without reasonable cause, to
comply with the reporting requirements of this section shall
be liable for a penalty in the following amount for each
employee who is not included in the report or for whom the
required information is not accurately or timely reported:

1. For the first failure for one quarter, in any eight
consecutive quarters, $5.00 for each employee;

2. For the second failure for any quarter, in any eight
consecutive quarters, $10.00 for each employee; and

3. For the third failure of any quarter, in any eight
consecutive quarters, and for any failure in any eight
consecutive quarters which failure is subsequent to the
third failure, $25.00 for each employee.

(e) The following pertains to magnetic media reporting:

1. For all calendar quarters subsequent to the quarter
ending December 31, 1994 all employers who would
report in excess of 250 employees on Form WR-30,
“Employer Report of Wages Paid,” in any calendar quar-
ter shall file such report via magnetic media in a form and
manner specified by the Controller or his or her designee.

2. For all calendar quarters subsequent to the quarter
ending December 31, 1995 all employers who would
report in excess of 100 employees on Form WR-30,
“Employer Report of Wages Paid,” in any calendar quar-
ter shall file such report via magnetic media in a form and
manner specified by the Controller or his or her designee.

3. For all calendar quarters subsequent to the quarter
ending December 31, 1994, all third-party payroll pro-
cessors who on a quarterly basis generate and file Form

6. For all calendar quarters subsequent to the quarter
ending December 31, 2005, all employers who would
report in excess of 10 employees on Form WR-30, “Em-
ployer Report of Wages Paid,” in any calendar quarter
shall file such reports via electronic means in a form and
manner specified by the Commissioner or his or her
designee.

7. For all calendar quarters subsequent to the quarter
ending December 31, 2005, all third-party payroll pro-
cessors who on a quarterly basis generate and file Form
WR-30, “Employer Report of Wages Paid,” and Form
NJ-927, “Employer’s Quarterly Report,” together with
payment of contributions liability shall file the WR-30
reports for all clients via electronic means in a form and
manner specified by the Commissioner or his or her
designee, if the aggregate number of all employees for all
clients processed and so reported by the third party
exceeds 10 in any calendar quarter.

8. Employer or third-party payroll processors may
have the requirements in (e)1 through 7 above waived or
extended for good cause as defined in N.J.A.C. 12:19-1.2
upon written application for a waiver or extension to the
Commissioner or his or her designee.

9. I an employer or a third-party payroll processor
fails to comply with the provisions of this subsection, the
penalties specified in (d) above shall apply.

10. The filing of form WR-30 via electronic means
includes, but is not limited to, magnetic media or Internet
methods.

Amended by R.1989 d.208, effective April 17, 1989.

WR-30 “Employer Report of Wages Paid,” and Form  See: 21 N.JR. 281(a), 21 N.J.R. 1015(a).

NJ-927 “Employer’s Quarterly Report,” together with

At (2) added language to clarify use of -0~ in a column rather than

T, PR 3 o to leave blank.
Payme“tf of ﬁ"“";:’“tl'.""s liability shall f'led.th‘.’ WI} 30 Amended by R.1994 4,527, effective October 17, 1994,
reports for a such ¢ ients via magnetic media In aform  gee; 26 N.JR. 2863(a), 26 N.J.R. 4194(a).
and manner specified by the Controller or his or her = Amended by R.1995 d.138, effective March 6, 1995.

designee, if the aggregate number of employees for all  See: 27 NJR. 61(a), 27 N.J.R. 919(a).

clients processed and so reported by the third-party ex-
ceeds 100 in any calendar quarter.

4. For all calendar quarters subsequent to the quarter

Amended by R.1999 d.439, effective December 20, 1999.
See: 31 N.J.R. 3037(a), 31 N.J.R. 4284(b).
In (c), rewrote 3, inserted new 4 and 5, recodified former 4 and 5 as
6 and 7, and changed an internal reference in the new 6.
Amended by R.2001 d.476, effective December 17, 2001,

ending December 31, 2000, all employers who would See: 33 N.JR. 3403(b), 33 N.J.R. 4379(b).

report in excess of 50 employees on Form WR-30, “Em-

In (a), inserted “other than employers of domestic service workers”

ployer Report of Wages Paid,” in any calendar quarter lf’fcmdi"g “5":" file a repor d"3 iss"“e" new (b) and (c), and recodified
shall file such reports via magnetic media in a form and :;“:ﬁfigd)b;n&ggo?;f:&( e)ffggtiv(: kpril 4, 2005.

manner specified by the Controller or his or her designee.  See: 36 N.J.R. 5651(a), 37 N.J.R. 1030(a).

5. For all calendar quarters subsequent to the quarter

In (a), substituted “Each employer” for “For the calendar quarter
commencing July 1, 1984, and each quarter thereafter, each employer”;

ending December 31, 2000, all third-party payroll pro- in (c), inserted “and Workforce Development” following “Department
cessors who on a quarterly basis generate and file Form  of Labor”; rewrote (e).

WR-30, “Employer Report of Wages Paid,” and Form

NJ-927, “Employer’s Quarterly Report,” together with  12:16-13.8 Suspension of business

payment of contributions liability shall file the WR~30

(a) Where a suspension of the business operations of any

reports for all such clients via magnetic media in a form  employer occurs in this State, such employer shall give
and manner specified by the Controller or his or her  advance notice thereof to the Controller or his or her
designee, if the aggregate number of all employees for all  designee. In the event that it is impracticable to give such
clients processed and so reported by the third-party ex-  advance notice, the employer shall notify the Controller or
ceeds 50 in any calendar quarter. his or her designee within 48 hours after such suspension.

Supp. 4-4-05 16-16
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SUBCHAPTER 17. (RESERVED)

SUBCHAPTER 18. TRANSFER OF EMPLOYMENT
EXPERIENCE

12:16~18.1 Transfer of predecessor’s whole experience

(a) Upon receipt of notification that a predecessor em-
ployer has transferred its organization, trade or business, or
substantially all its assets to a successor in interest, the
Controller or his or her designee shall transfer the employ-
ment experience of the predecessor employer to the succes-
sor in interest if the employment experience of the prede-
cessor with respect to the organization, trade or business, or
assets may be considered indicative of the anticipated em-
ployment experience of the successor in interest. The basis
for this determination shall be the examination of the files
and records in the Department’s possession, unless the
successor provides evidence to the contrary, which would be
subject to confirmation by the Controller or his or her
designee.

(b) Unless the predecessor employer was owned or con-
trolled, directly or indirectly, by the successor in interest, or
the predecessor employer and the successor in interest were
owned or controlled directly or indirectly, by the same
interest or interests, the transfer of the employment experi-
ence of the predecessor shall not be effective if such succes-
sor in interest, within four months of the date of such
transfer of the organization, trade or business, or assets, or
thereafter upon good cause shown, files a written notice
protesting the transfer of employment experience of the
predecessor employer.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Construction company was successor entity. Spencer White and
Prentis Associates Corporation v. New Jersey Department of Labor, 92
N.J.A.R.2d (LBR) 39.

12:16-18.2 Rate following transfer of predecessor’s whole
experience

(a) Any employer who acquires the organization, trade or
business, or assets of another employer, shall continue to
pay contributions at the rate currently assigned, for the
period from the date of acquisition to the following July 1.

(b) Any employer who acquires the organization, trade or
business, or assets of another employer, and the employ-
ment experience of the predecessor employer represents
substantially all of the employment experience of the succes-
sor in interest and may be considered indicative of the
future employment experience of the successor in interest,
shall have its contribution rate determined by combining the
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employment experience of the predecessor employer and
successor in interest as they appear on the records of the
Controller or his or her designee. Such rate shall be in
effect for the period from the date of acquisition to the
following July 1.

(c) Any employing unit which becomes a subject employ-
er by virtue of acquiring the organization, trade or business,
or assets of an employer shall be assigned the contribution
rate of the predecessor employer for the period from the
date of acquisition to the following July 1.

(d) Any employing unit which becomes a subject employ-
er by virtue of acquiring the organization, trade or business,
or assets of two or more employers shall be assigned the
rate of the predecessors, if they have the same rate. If the
predecessors do not have the same rate, the successor
employer shall be assigned a contribution rate based upon
the combined employment experience of the predecessors as
of the date of acquisition to the following July 1.

Repeal and New Rule, R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

Formerly “Transfer of part of predecessor’s experience by applica-
tion”.

12:16-18.3 Transfer of predecessor’s experience in part

(a) A predecessor employer and successor in interest may
jointly make application, on Form UC-47 (Joint Application
for Transfer of Employment Experience), for transfer of
that portion of the employment experience relating to that
part of the organization, trade or business, or assets ac-
quired by the successor in interest. The employment experi-
ence will be transferred if the following conditions are met:

1. Either the predecessor or successor in interest shall
report the transfer and acquisition within 120 days from
the date of acquisition.

2. Both the predecessor and the successor in interest
must complete and file form UC-47 within 120 days from
the date of acquisition.

3. The employment experience of the predecessor em-
ployer with respect to the portion of the organization,
trade or business, or assets to be transferred may be
considered indicative of the future employment experi-
ence of the successor in interest. The basis for this
determination shall be the examination of the files and
records in the Department’s possession, unless the succes-
sor provides evidence to the contrary, which would be
subject to confirmation by the Controller or his or her
designee.

(b) The predecessor and successor in interest may choose
to have the employment experience transferred either on an
actual or percentage basis.

1. Under the first option, the actual portion of the
organization, trade or business, or assets which have been
transferred is both distinguishable and identifiable and
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can be supported through the furnishing by the predeces-
sor and successor in interest of all of the information
covering contributions, annual payrolls, benefit charges
and other data necessary to make the transfer.

2. Under the second option, the portion of employ-
ment experience to be transferred, which is both distin-
guishable and identifiable from the predecessor to the
successor in interest, is determined by taking a percentage
of the number of employees transferred from the prede-
cessor to the successor in interest as of the date of
acquisition,

3. Only one of the options may be selected to transfer
contributions, benefit charges, three and five year taxable
wage average and final experience rate from the predeces-
sor to the successor in interest.

{c) As used in this section, the term “distinguishable”
means the portion of the organization, trade or business, or
assets acquired by the successor in interest must be recog-
nizable as distinct and different from the organization, trade
or business, or assets remaining with the predecessor. The
acquired portion must be able to operate as an employing
unit apart and distinct from the predecessor, such as an
entire operating division or a severed sales or production
function.

(d) As used in this section, the term “identifiable” means
the part of the organization, trade or business, or assets
acquired by the successor in interest must have definitive
characteristics that separate it from the predecessor and it
must be recognizable by those characteristics as unique and
different from the predecessor.

(e) A successor in interest shall not be entitled to a
partial transfer of employment experience and will be as-
signed the new employer rate if:

1. The predecessor in interest transfers a portion of
business activity to form a new employing unit while
maintaining ownership or control either directly or indi-
rectly of the new employing unit, and

2. The portion of the organization, trade or business,
or assets acquired by the successor in interest is not
distinguishable and identifiable from the organization,
trade or business, or assets remaining with the predeces-
sor.

Repeal and New Rule, R.1995 d.138, effective March 6, 1995.
See: 27 NLL.R. 61(a), 27 N.J.R. 919(a).
Formerly “Rate following acquisition”.
Amended by R.2004 d.381, effective October 4, 2004,
See: 36 N.J.R. 2581(a), 36 N.J.R. 4473(a).
In (a), rewrote 1 and 2; added (c) through (e).

Case Notes

Law firm no longer entitled to certain unemployment credits after
partial transfer of business to new entity. Rubin v. Department of
Labor, 96 N.J.A.R.2d (LBR) I.

Supp. 10-4-04

12:16-184 Rate following transfer of predecessor’s
experience in part

(a) A predecessor employer who continues to operate
after the transfer of a portion of employment experience to
a successor shall continue to use the rate assigned for the
period from the date of transfer to the following July 1.

(b) The transfer of a portion of employment experience
from a predecessor to a successor in interest will become
effective on the date of acquisition, provided that the suc-
cessor in interest is not a subject employer on its own. If
the successor in interest is a subject employer on its own,
the transfer will become effective the following July 1.

Repeal and New Rule, R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.LR. 919(a).
Formerly “Assignment of contribution rates for interim periods”.

SUBCHAPTER 19. BENEFIT CHARGES

12:16-19.1 Employer’s account charged; notice

Benefits paid shall be entered and charged against the
account of the employer to whom such determination re-
lates, and when the benefit payment is made, the Depart-
ment shall send notification to the employer against whose
account the benefits are to be charged on a quarterly basis.

Amended by R.1987 d.104, effective February 17, 1987.
See: 18 N.J.R. 1682(a), 19 N.J.R. 363(a).

Defined who should send notification.
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-19.2 Annual summary statement

All employers shall be furnished an annual summary
statement of benefits charged to their accounts.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

SUBCHAPTER 20. WORK RELIEF AND WORK
TRAINING PROGRAMS

12:16-20.1 Work relief and work training programs:
exempt employment

(a) In order to qualify for the exemption provided by

" N.JS.A. 43:21-19(i)(1)(D)(v), an unemployment work-relief

or work-training program that is financed or assisted in
whole or in part by any Federal agency or an agency of a
state or political subdivision of a State, must have as a
minimum the following characteristics:
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