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New Jersey Supreme Court 

ASHER MAURER, 
Plaint:iff-Appel1-ant, 

-vs-
HENRY HAHN AND HERMAN 

POTOKER, 
Defendants-Respondents. 

Action at Law 

NOTICE OF 
APPEAL. 

10 

To MESSRS. KRAEMER & SIEGLER, 

ATTORNEYS FOR DEFENDANT, HENRY 
HAHN. 

GENTLEMEN: 

PLEASE TAKE NOTICE that the plaintiff in the 
above entitled cause appeals to the Court of Errors 
and Appeals in the last resort in all causes in New 20 Jersey from the judgment ,of the Supreme Court 
entered in this cause ordering a trial on the fol-
lowing ground : 

1. That the Supreme Court erred in reversing 
the judgment of the Essex County Circuit Court 
and ordering a trial. 
Dated February 15 1928. 

Yours respectfully, 

P~ILIP J. SCHOTLAND, 
Attorney for Plaintiff-Appellant. 

Service of a true copy of the within Notice of 
Appeal is hereby acknowledged this 15th day of 
February, 1928. 

KRAEMER & SIEGLER, 
Attorneys for Defendant, 

Henry Hahn. 

30 

40 



10 

20 

30 

40 

2 

New Jersey Supreme Court 
No. 100 October Term, 1927. 

- ------ -- ------

ASHER MAURER, 
R,espondent, 

-vs-
HENRY HAHN, impleaded, etc., 

Appellant, 

Argued October 6, 1927; decided January , 1928 
In a suit by the payee of a promisory note 

against an outside indorser, it appeared on 
motion for summary judgment, that the said 
indorser had indorsed a blank note to oblige the 
maker, and had restricted the authority to fill 
in name of payee to the name of a; dealer from 
whom maker was to buy coal; that the date, 
amount and payee's name had been filled in by 
maker in presence of plaintiff's agent. 

HELD: 1. The note was not negotiated to 
plaintiff; 

2. That he was not a holder in due cicurse; 
3. that appellant indorser was not liable 
unless the note was filled up . strictly in ac-
cordance with his authority; 4. that in this 
situation the entry of a summary judgment 
was erroneous. 
Defendant's appeal from Essex Circuit · Court. 
Before Justices Parker, Minturn & Campbell. 
For the appellant Joseph Kraemer. 
For the respondent, Maurice ,S, Maurer. 
The opinion of the .. Court was delivered by 
PARKER, J. 
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Under Section 15 of the Practice Act of 1912 (P. 
L. p. 377) and Rule 80 of this Court, the Circuit 
Court ordered a summary judgment in favor of 
the plaintiff as holder, and against the defendant 
appellant as an "outside endorser" of a promissory 
note bearing the signature of one Morez Potocker 
(afterwards adjudged a bankrupt) as maker and 
reading to the plaintiff as payee. As w-e conclude 
that plaintiff was not a "holder in due course" in 10 
the ill'tendment of the Negotiable Instruments Act 

' and that the entry of a summary judgment ·was 
erroneous, the facts must be stated in some detail. 

The plaintiff's b:rother, Herman Maurer came to . ' him and recommended a loan to Morez Potocker on 
his endorsed note of $3,000., aJt six months. The 
plaintiff acceded, gave Herman his check of $3,000. 
to the order of "Morris " Potocker, which was de-
livered by Herman to1 the latter and cashed. Her- 20 
man brought back to plaintiff a note dated N ovem-
be:r 5,. 1926 by Morez Potocker as maker, payable at . 
six moll'ths at a bank in Newark, and to the order 
of Asher Maurer. It was endorsed in blank; "Her-
man Potocker: Henry Hahn (the appellant). 
Everything seemed regular enough but the affidavits 
disclose the following matters of fact, which could 
be accepted as true by a jury; that Herman Maurer 
was the agent of plaintiff to deliver the check, and 
accept the note; and consequently that the knovvl- 30 
edge of Herman of any infirmity in the note was the 
knowledge of Asher, the plaintiff; that when Her-
man went with the plaintiff's check to Morez 
Potocker to get the note, that paper was in the fol-
lovving condition: the date was blank, the amount 
was blank, the time was blank, the payee's name 
was blank, and there was no signature of the 
maker. On the back Herman saw the endorsements 
( as the statute now calls them) of Herman 
Potocker and Henry Hahn. See C. S. 3742, sec. 63. 40 
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This of course presented a typical situation of filling 
up blanks in an incomplete instrument. It further 
appears, and from Herman Maurer's own affidavit, 
that in his presence, Morez Potocker, the maker, 
filled in date, time to run, payee's name, the amount, 
signed it, and delivered it to Herman as agent of 
plaintiff, and that Herman then delivered the check. 

10 Bearing in mind that the question now before us 
is not the liability of Morez Potocker the maker, 
which is indubitable; or of Herman Potocker the 
first "indorser" ( who, so far as appears made no 
defence) but of Henry Hahn the second indorser, 
the fallowing provisions of the Negotiable Instru-
ments Act are applicable: 

Sec. 30. C. S. 3738. An instrument is negotiated 
when it is transferred from one person to another 

20 in such manner as to constitute the transferee the 
holder thereof; if payable t0i bearer it is negotiated 
by delivery: if payable to order it is nepotiat~d by 
the indorsernent of the holder completed by delivery. 
(Italics mine). 

Sec. 56, C. S. 37 41. A holder in due course is a 
holder who has taken the instrument under the fol-
lowing conditions : 

30 1. That it is complete and regular upon its 

4C 

face. 

IV. That at the time it was negotiate~ to him he 
had no notice of any infirmity in the _1n~tru:nent 
or defect in the title of the person negotiating it. 

Sec. 14, C. S. 3736: Where the instrument _1s 
wantino- in any material particular, the pers_on 1n 
possession thereof has a prima facie au~honty to 
complete it by filling up the blanks therein; and a 
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signature on a blank paper delivered by the person 
making the signature in order that the paper may 
be converted into a negotiable instrument operates 
as a prima facie authority to fill it up as such for 
any amount; in order, however, that any such in-
strument when completed may be enforced aQ"ainst 

0 

any person who became a party thereto prior to its 
completion, it must be filled up strictly in accordance 
with the authority given and within a reasonable 10 
time ; but if any such instrument, aft er completion 
is negoUated to a holder in due course, it is valid 
and effectual for all purpos.es in his ha nds, and he 
may enforce it as if it had been filled up strictly in 
accordance with the authority given and within a 
reasonable time. 

Recurring to the facts, we gather from the af-
fidavit of appellant Hahn, that he was asked by the 
maker a friend of his, to guarantee the paym.ent ,of 
some purchases of coal which he expected to make 
and which he said could be n1ade on very advantage~ 
ous terms with the aid of Hahn's indorsement, and 
that Hahn endorsed a blank note with the expre ss 
agreement that it was to be used only as a guarantee 
in the _purchase of coal; that he gave no authority 
to fill 1n the note for any purpose of discountino-
it; and that the insertion of plaintiff's name wa~ 
contrary to his aU'thority. 

On the above facts which at least raised a fair 
jury question as to the circumstances under which 
the note was indorsed in blank and thereafter filled 
up and delivered and on the provisions of the statute 
above quoted we reach the following conclusions: 

. 1.. That the note was not negotiated to the plain-
tiff 1n- the sense specified in the Statute. If Hahn 
had been_ named as payee, and the note in complete 
forn1 delivered to plaintiff for value and with cut 

20 

30 

40 
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knowledge of any restricted authority, a different 
case might be presented; but in this case Hahn was 
not the payee and plaintiff was; the instrument was 
not complete until his name and the other details 
had been filled in. A note is not "negotiated" to its 
payee. Asbury Park &c., Co. v. Megill, 4 Adv. 1022, 
1024. 133 Atl. 181. 

10 2. By the same authority, plaintiff was not a 
holder in due course, because the · instrument had 
not been negotiated to him. 

3: Hahn was under Sec. 14, a "person who be-
came a party thereto prior to its completion." 
Hence, unless the instrument after completion, was 
negotiated to a holder in due course he was not liable 
unless, again, it had been filled up strictly in ac-
cordance with the authority given; and that author-

20 ity, in the matter of selecting a payee, was limited 
to naming the coal dealer from whom the maker, 
as he told Hahn, expected to buy. 

The plaintiff relies on the decision in Mechanics 
Bank vs. Charda voyne, 69 N. J. L. 256, in which the 
present Chief Justice wrote the opinion of the Court 
of Errors and Appeals. It is to be noted, however, 
that the :Mechanics Bank was not the payee named 
in the note, and particularly that the case did not 

30 arise under the Negotiable Instruments Act but un-
der the common law. In the later case of De Jonge 
vs. Woodport Hotel & Land Co. 77 N. J. L. 233, in 
the same court, the same Chief Justice applied the 
statute to a note ostensibly of the company as 
maker, signed by its treasurer, to the order of one 
McLoughlin, and endorsed by him to the plaintiffs. 
It was held error to exclude testimony tending to 
show that McLoughlin, payee, had taken the note 
for the treasurer's individual debt, as such testi-

7 

mony indicated defective title in the payee and would 
have put the plaintiffs to their proof of being holders 
in due course. The case, though not precisely in 
point, is illustrative of th~ fact that the administra-
tion of the law of negotiable instruments is now 
dependent upon the construction ,of the language of 
a statute, and that a plaintiff, in order to recover, 
must bring himself within its terms. This the pres-
ent plaintiff so far has, as we think, conspicuously 10 
not done. 

The judgment is reversed and the case will be re-
manded rto take its ordinary course. 

20 

30 
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Essex County Circuit Court 
ASHER MAURER, 

Plaintiff, 

-vs- Action at Law. 

10 HENRY HAHN AND HERMAN Notice of Appeal. 
POTOKER, 

Defemdants. 

To MAURICE S. MAURER, Esquire, Attorney for 
Plaintiff: 

SIR: 

PLEASE TAKE NOTICE that HENRY HAHN, 
one of the defendants in the above-entitled cause, 

20 appeals to the New Jersey Supreme Court from the 
whole of the judgment entered in this cause, on the 
following grounds: 

1. 1Because the summary judgment herein ilfog-
2.lly deprived this defendant of a trial by jury. 

2. Because the Court erred in entering summary 
judgment for the amount of the full principal o,f the 
note, to wit, Three thousand ($3,000.00) dollars, and 
interest and protest fees, although said note was 

30 payable in six monthly installments of five hundred 
( $500.00) dollars .each, and there was default in 
the pay1nent of each of the said installments, but no 
notice of dishonor of the said installments was given 
to this defendant, the endorser of said note, except 
for the default in the last and sixth installment of 
Five hundred ($500.00) dollars. 

40 

Respectfully yours, 

KRAEMER & SIEGLER, 
Attorneys for Defendant, lLenry Hahn .. 
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ESSEX COUNTY CIRCUIT COURT. 

ASHER MAURER, 

Plaintiff, 
Action at Law. 

-vs-
Affidavit of Service 

HENRY HAHN AND HERMAN of Notice of Appeal. 10 
POTOKER, 

Deferndants. 

STATE OF NEW JERSEY} 
ESSEX COUNTY. ss: 

Irving W. Cohen, being duly sworn according to 
law upon his oath deposes and says that on the 
eleventh day of August, 1927, he served the within 
Notice of Appeal upon the within named Maurice S. 
l\iaurer, Attorney at Law for the plaintiff in the 
above entitled action by leaving a true copy of the 
same at this office No. 207 Market street Newark 
N. J., with his clerk or the person in cha;ge of th~ 
same during business hours. 

IRVING W. COHEN, 

Swo,rn and subscribed to before 
me this eleventh day of August, 
1927, at Newark, New Jersey. 

SAMUEL GEORGE COHEN 

An Attorney at Law of 
New Jersey. 

' 
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STATE OF NEW JERSEY} ss. 
ESSEX COUNTY. . 

Albert H. Freeman, SPECIAL Deputy Sheriff of 
the County aforesaid, being duly sworn, on his oath 
deposes and says that on the 17th day of May, A. D., 
1927, he . delivered personally to the said defendant, 

Herman Potoker, 
a true copy of the within summons and complaint, 
with a ten days' notice endorsed thereon. 

ALBERT H. FREEMAN, 
Subscribed and sworn to, this 

18th day of May, A. D., 1927. 

HARVEY W. KEOUGH, 
Notary Public of New J.ersey. 

My Commission expires June 1, 1927. 

11 

THE STATE OF NEW JERSEY TO 

HENRY HAHN AND HERMAN POTOKER 

YOU ARE SUMMONED to answer the annexed 
complaint of ASHER MAURER in an action at law 
in the Essex County Circuit Court. And take notice 
that unless you file your answer to said complaint 
with the Clerk of the said Essex County Circuit 
Court, at Newark, N. J., within twenty days after 
the service upon you of this writ and the annexed 
complaint, the paintiff may proceed in the suit and 
judgment may be entered against you. 

WITNESS, Worrall F. Mountain, Esquire, Judge 
of aforesaid Court, at Newark, N. J., this 14th day 
of May, Nineteen hundred and twenty-seven. 

M. S. MAURER, 

Attorney. 

JOHN :a. SCOTT, 

Cle.rk. 

10 

20 

30 

40 



10 

12 

ESSEX COUNTY CIRCUIT COURT. 

ASHER MAUP~R, 
Plaintiff, 

-vs-

HENRY HAHN AND HERMAN 
POTOKER, 

Defemdants. 

Action at Law 

Co1nplaint. 

The plaintiff, Asher Maurer, residing in the City 
of Newark, Essex County, New Jersey, respectfully 
shows that:-

1. On November 5, 1926, Morez Potoker bo,r-
20 rowed from the said Asher Maurer the sum of $3;-

000 for a period of six months and gave as security 
therefor a note dated November 5, 1926 in the sum 
.Jf $3,000. payable in six months from date thereof • 
at the Merchants & Manufacturers National Bank, 
1~ewark, N. J., a true copy of which note is hereto 
unnexed as Schedule A. 

30 

2. The said note was endorsed by Herman 
__ otoker and Henry Hahn, defendants herein, to the 
plaintiff as accommodation endorsers . . 

3. There was an arrangement that the said 
Morez Potoker wa1s to pay $500 on the fifth day of 
every month after November 5, 1926, until May 5, 
1927 when the full amount shall have been paid off 
and 'to be evidenced by six ·· checks, one for each 
month but not one of these checks was ever paid 
and the full amount of $3,000 is still due and owing. 

4. Said note fell due on May 5, 1927, and was 
presented for payment at the Merchants Trust Com-

~O 
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pany of Newark, New Jersey, formerly the Mer-
chants & Manufacturer National Bank of Newark 

' N. J., but said note was protested on May 5, 1927 
for non-payment because the account had been closed 
and it appears that the said Morez Potoker had been 
adjudged a bankrupt heretofore and one Barney 
Larkey had been appointed trustee. A true copy of 
the certificate of protest is annexed to the within 
complaint as Schedule B. 10 

5. Notice of protest of said note was duly mailed 
to Herman Potoker and Henry Hahn on May 5, 1927, 
at 6 :00 P. M. and in addition notice of the protest 
was brought to the attention of Henry Hahn per-
sonally by Maurice S. Maurer for and in behalf of 
the plaintiff hereon on: the morning of May 6, 1927 
at 10 :30 A. M. at the office of Henry Hahn, 9 Clinton 
street, Newark, New Jersey, and the said Henry 
Hahn admitted receipt of the notice of protest. 20 
. 6. T~e said Morez Potoker also gave to the plain-

tiff herein as a pledge to secure the note a coal cer-
tificate for one share of stock in the N evv Jersey 
Coal Dealers Association. The certificate was of-
fered by the trustee in bankruptcy for public sale 
and no bids could be obtained thereon as this certifi-
cate is valueless. 

7. Said note and the checks are still the prop-. 
erty of Asher Maurer, the plaintiff herein as well 30 
as the coal certificate which was given as a pledrre 
to sec_ure sam~ an? the full amount of $3,000 with 
legal interest 1s still due and owing. 

WHEREFORE the plaintiff demands as damages 
from Henry Hahn and Herman Potoker the sum of 
Three Thousand Dollars ($3,000) with legal interest 
from November 5, 1926, and costs of suit. 

M. S. MAURER, 
Attorney of Plaintiff. 40 
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SCHEDULE A. 

$3,000. 

Newark, N. J., November 5, 1926. 

SIX MONTHS after date I promise to pay to the 
order of ASHER MAURER THREE THOUSAND 
00/100 DOLLARS at Merchants & Manufacturers 

10 National Bank. 

20 

30 

Value received with interest at 
annum. 
No. Due May 5, 1927. 

per cent. per 

MOREZ POTOKER. 

ENDORSEMENTS: Herman Potoker, Henry Hahn, 
A. Maurer. 

15 

UNITED STATES OF AMERICA } 
STATE OF NEW JERSEY ss : 
ESSEX COUNTY. 

On the 5th day of May in the year of our Lord, 
one thousand nine hundred and tw'enty-seven at the 
request of the Merchants Trust Company ,of New-
ark, I, Samuel P. Watson, a Notary Public in and 
for the State of New Jersey, duly appointed com-
missioned and sworn, did present the original instru-
ment, hereunto annexed, at Merchants Trust Go., 
Newark, N. J. to the bookkeeper thereof, and of him 
demanded payment, who then and there refused to 
pay the same, saying account closed whereupon and 
before the hour of 6 P. M. on the said day I deposited 
in the post office at Newark, N. J. written notice,s 
of the dishonor of the . said instrument, addressed as 
follows, with postage thereon prepaid : 

Morex Potoker, c/o Herman Potoker, 21 Joyce 
street, West Orange, N. J. 

Henry Hahn, 9 Clinton street, Newark, N. J. 

A. Maurer, 21 William Street, Newark, N. J. 

And because of the non-payment of the said in-
strument as aforesaid, I, the said Notary, at the re-
quest aforesaid did PROTEST and by these presents 

10 

20 

do publicly and solemnly PROTEST, as well against 
the drawer and endorsers of the said instrument as 
against all others who it doth or may co,ncern, for 30 
exchange, re-exchange and all costs charges, dam-
ages and interest already incurred and to be here-
after incurred and to be hereafter incurred for want 
of payment of the said instrument. 

Thus done and protested in the City of Newark, 
County of Essex and State of New Jersey, the day 
and; year first above written. 

SAMUEL P. WATSON, 
-· A Notary Public of New Jersey. 40 
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ESSEX COUNTY CIRCUIT COURT. 

ASHER MAURER, 
Plaintiff, 

-vs-
HENRY HAHN AND HERMAN 

POTOKER, 

Deferndants. 

Action at Law. 

Answer ,of Defernd-
ant, Henry Hahn. 

The defendant, HENRY HAHN, answering the 
complaint herein, says: 

1. He denies the allegations contained in para-
graph No. 1 of the complaint, except as admitted by 
the , first separate defense. 

2. He denies the allegations contained in para-
graph No. 2 of the complaint, except as admitted by 
the second separate defense. 

3. He has no information with respect to the 
truth of the allegations contained in paragraph No-. 
3 of the complain, and therefore neither affirms 
nor denies the same, and alleges that if an arrange-
ment was made, as therein set forth, it was between 
the said plaintiff, and the said Morez Potoker. 

4. He denies the allegations contained in para-
graph No. 4 of the complaint, execept as set forth in 
the second separate defense. 

5. He admits the allegations contained in para-
graph No. 5 of the complaint, but denies that the 
said notice was due and legal notice of the protest 
of the alleged note in question. 

17 

6. He admits the allegations contained in para-
graph No. 6 of the complaint. 

7. He denies the allegations contained 1n para-
graph No. 7 of the complaint. 

FIRST SEPARATE DEFENSE. 

1. On or about November 5th, 1926, this defend-
ant signed a paper which the defendant, Morez 
Potoker, represented to be a guaranty for coal to 
be purchased by him in the course of his business 
as a whosesale coal dealer. 

2. After this: defendant had signed said paper 
in the form of a blank note, to be used as a guaranty 
for payment of coal to be purchased by said Morez 
Potoker, the said Morez Potoker unlawfully, and 
without the consent ,of this defendant, wrote in the 
writings and figures that appear in the copy annexed 
to the said complaint and marked "Schedule A." 

3. Said unlawful diversion and illegal alteration 
of said paper signed as aforesaid by this defendant, 
was with the knowledge of the plaintiff herein, and 
the said plaintiff is not a holder in due course and 
for a valuable consideration, but took said note with 
notice of the fact that the same had been diverted 
by the said Morez Potoker for a purpose other than 
the same was authorized, and that it was illegally 
altered, without the consent of this defendall't. 

4. Said plaintiff, because of the notice of the said 
fllegal diversion and illegal alteration of the said 
paper marked "SchedµIe A," and because of his ac-
quiescence therein, is not legally entitled to recovery 
on said paper. 

10 
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SECOND SEPARATE DEFENSE. 

1. Said alleged note was payable in installments 
of five hundred ($500.00) dollars . on the fifth day of 
every month after November 5th, 1926, until lVIay 
5th, 1927, when the full aon1unt should have been 
paid off. Said payments . were evidenced by six 
checks, one for each month, as set :forth in para-

l O graph No. 3 of the complaint. The first payment 
was due on December 5th, 1926, but said check was 
dishonored, and no notice given to this defendant 
of dishonor, for the non-payment of said installment. 
The second payment was due on January 5th, 1927, 
but said check was dishonored, and no notice given 
to this defendant of dishonor for the non-payment 
of said installment. The third payment was due on 
February 5th, 1927, but said check was dishonored, 
and no notice given to this defendant of dishonor 

20 for the non-payment of said installment. The fourth 
payment ·was due on March 5th, 1927, but said check 
was dishonored, and no notice given to this defend-
ant of dishonor for the non-payment of said install-
ment. The fifth payment was due on April 5th, 1927 
but said check was dishonored, , and no notice given 
to this defendant of dishonor for the non-payment 
of said installment. The plaintiff is not entitled to 
recover for the installments of Five hundred 
($500.00) dollars each whichl fell due on December 

30 5th, 1926, January 5, 1927, February 5th, 1927, 
March 5th, 1927 and April 5th, 1927, respectively, 
for failure to give due notice of dishonor of said 
note to thiS/ defendant. 

THIRD SEPARATE DEFENSE. 

1. The said plaintiff accepted said alleged note 
from the said Morez Potoker as security for the pay-
ment of a usurious loan, in that the said M:0rez Po-

40 toker paid the sum of Twelve hundred ($1,200.00) 

19 

dollars as a premium for the making of said loan 
of Three thousand ($3,000.00) dollars by Asher 
Maurer, the plaintiff, to him, the said Morez Potoker, 
and said plaintiff is: therefore not a bona fide pur-
chaser for value of said note, and is therefore not 
entitled to recover, in any event, more than the true 
principal of said , loan, without costs, as provided by 
an Act of the Legislature of the State of New Jersey 
entitled "An Act Against Usury," Revision of 1877. 10 

KRAEMER & SIEGLER, 

Attorneys for Def e(ndant, Henry Hahn. 

20 

Jo 
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ESSEX COUNTY CIRCUIT COURT. 

ASHER MAURER, 
Plaintiff, 

-vs-
HENRY HAHN AND HERMAN 

POTOKER, 
Defendants. 

Action at Law 

Order. 

Motion having been n1ade by Maurice S. Maur~r. 
atto•rney of Plaintiff, Asher Maurer, upo1i due notice 
to Kraemer and Siegler, attorneys of the defendant, 
Henry Hahn, to strike out the ansvver filed in the 
above matter by the said Henry Hahn on the grounds 
that the said answer and seperate defenses are sham 
and frivolous and improper in law and filed fo~ the 
purpose of delay and for the entry of s~mmary Judg-
ment and argument having been had 1n the matter, 

20 and it appearing to the Court that said answer ~nd 
separate defenses are shown and friv,ol,ous and im-
proper, it is, thereupon on this 26th day of July, 
nineteen hundred and twenty-seven. 

ORDERED, that the arnswer and separate de-
f ens es filed by the defendant Henry Hahn be and the 
same are hereby stricken out and it is further 

ORDERED that judgment final in favor of Asher 
Maurer against the defendant, Henry Hahn, be and 
the same is hereby entered in the sum of Thr~e 

30 thousand dollars ($3,000.00) with protest fees 111 
the sum of Two Dollars and thirty-six cents ($2.36) 
and legal interest from May 5, 1927, in the sum of 
thirty-six dollars ( $36.) making a ~otal ?'f three 
thousand thirty-two dollars and thirty-six cents 
($3,032.36) together with cos.ts. of suit to be taxed. 

Let this rule be entered in the minutes of the 
Court on motion of Maurice S. Maurer, attorney for 
plaintiff. 

40 
WM. A. SMITH, 

Judge. 
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ESSEX COUNTY CIRCUIT COURT. 

ASHER MAURER; 
Plaintiff, ) 

-vs-
HENRY HAHN 

POTOKER, 
AND HERMAN) 

Deferndcints. 

STATE OF NEW JERSEY 
ESSEX COUNTY. 

Action at Law 

Answering 
Affidavit. 

HENRY HAHN, of full age, being duly sworn, 
according to law, upon his ,oath, deposes and says: 

I am the defendant in the above entitled cause. 
I have read the affidavit filed' in behalf of the plain-
tiff for a summary judgment herein. 

On or about November 1, 1926, Morez Potoker, 
a man with whom I had been acquaintea and on 
friendly terms with for about twenty years and 
who was in the coal business, told me he was in a 
position to buy some coal at reduced rates and to 
establish and maintain a good line of credit, if I 
would guarantee the payment of his coal purchases. 
He promised that out of the sales made by him he 
would pay off the bills so guaranteed by me and 
thus make it impossible for me to lose any n1oney 
by reason of such guarantee. 

I agreed to such guarantee and in accordance with 
said agreement, said Potoker gave me a form of 
blank note, which note I endorsed in bank to be used 
expressly as a guarantee of the coal to be purcha sed 

10 
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by said Potoker and · this is the note that plaintiff 
sues on, excepting that the said ·Potoker filled the 
same in after its -endors~ment by me. 

It was then understood and agreed between 
Potoker and ·myself that the note was only to be 
used for the purpose above stated. I did riot author-
ize said Potoker to discount said note or to fill iit 

lO in for the purpose · of discounting it. The filling in 
of plaintiff's name and discounting thereof was with-
out my consent and authorization and contrary to 
the agreement I had made with said P_otoker when 
I ·endorsed the said note for the express purpose as 
aforesaid. The said Potoker filled in the blanks of 
said note, as now appears in the copy annexed to 
the complaint, all of which was don~ subsequent to 
my endorsement ,of the s3:me for the express , use and 
purpose, as aforesaid. 

20 
The arrangement for the payment of said note in 

six monthly installments of 'Five hundred ($500.) 
dollars each was also without my consent and con-
trary to the terms of the agreement I had made with 
said Potoker for the endorsement of the said note. 
I did not authorize th _e said Potoker to give these 
checks of Five hundred ($500) Dollars each to be 
applied to the payment of the said note, as alleged 
by plaintiff and the .same was done without ~Y 

30 knowledge. I received no notice of protest or dis-
honor of any of the six Five hundred ($500.) dollar 
checks, as given under said agreem-en~ on any of the 
alleged dates, the said checks were supposed to be 
due. 

I admit attending certain conferences, the pur-
pose of which was the attempt to arrive at a settle-
ment in order to avoid the embarrassment and pub-
licity' of litigation; that I retained Kraemer & Sieg-

40 Ier; as counsel, to represent me at said conferences, 
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which were attempts leading to settlement and for 
no other purpose, which settlements failed to ma-
iterialize. 

HENRY HAHN. 

Subscribed and sworn to be:6ore 
me this 20th day of July, 1927, 
at Newark, N. J. · 

RICHARD HARTSHORNE 
' 

Master in Chancery ,of New Jersey. 

• 

., ', 
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ESSEX COUNTY CIRCUIT COURT. 

ASHER MAURER, 
Plaintiff, 

-vs-

HENRY HAHN AND HERMAN 
POTOKER, 

Deferndants. 

Action at Law. 

Notice of Motion. 

TO :-Kraemer and Siegler, Attorneys of defend-
ant, Henry Hahn, No. 164 Market street, Newark, 
N. J. 

TAKE NOTICE that on Saturday, July 9, 1927, 
at 10 :00 A. M. (D. S. T.) or as soon thereafter as 

20 counsel can, be heard, I shall move , before the Judge 
of the above co;urt, at the Court House, Newark1 
New Jersey, to strike out the answer and seperate 
defenses of the defendant, Henry Hahn, filed in the 
above matter and for entry of summary judgment 
on the following grounds : 

1. The said answer is sham and frivolous and 
is filed for the purpose of delay. 

2. The first separate defense is false. 
3. The first separate defense does not constitute 

30 a legal defense. 

40 

4. The second separa•te defense is sham. 
5. The second separate defense does not con-

stitute a legal defense. 
6. The third separate defense is sham. 
'l. The third separate defense does not set up a 

proper legal defense. 
And the plaintiff shall rely on the affidavit hereto 

annexed. 
M. S. MAURER, 
Attorney of Plaintiff. 

• 
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ESSEX COUNTY CIRCUIT COURT. 

ASHER MAURER, 
Plaintiff, 

-vs-

HENRY HAHN, ET ALL., 
Defe ,ndants. 

STATE OF NEW JERSEY, { 
COUNTY OF ESSEX. ss : 

Action at Law. 

Affidavit. 

Asher Maurer of full age being duly sworn ac-
cording to law on his oath deposes and says: 

10 

"I am the plaintiff in the above entitled matter. 20 
On or about the third day of November, 1926, my 
brother, Herman Maurer, came to me and explained 
to me that one Morez Potoker needed money and had 
asked my brother to raise it for him somewhere. My 
brother further explained to me that he had had 
dealings with him before on notes which had been 
endorsed by one Henry Hahn, a lawyer in this city, 
and a Herman Potoker, son of said Morez Potoker. 
He told me that the notes have always been honored 
and that he had never had any trouble. He told me 30 
that he was making the request at the suggestion 
and for Morez Potoker and that he would get me 
a note endorsed by Henry Hahn and Herman Po-
toker and also six checks payable every month at 
$500 and that I would get the $90 interest im-
mediately. 

"This was agreeable to me and I gave a check of 
$3,000 to my brother, Herman Maurer, which check 
was made payable to Morez Potoker, a true copy of 40 
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said check being hereto annexed as Schedule A. This 
check was out of the funds ,of New Jersey Lamp 
VVorks, Inc.7 of vrhich I am presid ent, and which is 
charg eabl e again st my account as a loan. 

"I never saw or met Morez Potoker or Henry 
Hahn or Herman Potoker. All my dealin gs were 
through Hennan Maurer who repr esented to nie that 
he repre sented Mor ez Pctoker. The note which 
I received from Morez Potoker through Herman 
lVIaurer does not say anything about installment pay-
n1ents. And the note itself is not payable in install-
ments as evidence by the copy hereto annex ed. The 
checks which I received are not endorsed , by Henry 
Hahn or Herman Potoker and they are not a party 
at all to the said checks. 

I 

"Some time in December, 1926, I was info r med 
that Morez Poitoker went into bankruptcy and I im-
mediately turned over the note to my son, Maurice 
S. Maurer, , for him to attend to same for 111e. 

"The next time that I heard anything pertaining 
1to the said note was the sixth of May, 1927, the day 
after the note became due. I received a tel eph one 
call from my son, Maurice S. Maurer, and he ad-
vised me that he was at the office iof Henry Hahn 
and that he had notified Mr. Hahn of the protest of 
the note and Mr. Hahn offered to pay me $500 in 
cash and 1to give me a mortgage on certain property 
for the balance of $2,500, payable in three years and 
my son asked me ·whether this was agreeable to me 
and I told him that I would accept such setllement. 
I thereafter learned that he refused to go through 
with the arrangement and I authorized my son to 
institute suit. 

"Several days thereafter Henry Hahn sent a let-
ter to my son arranging an appointment at the of-

40 flee of Joseph Kraeme :r on Thursday, May 12, 1927, 
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at 4 :00 P. M. After that appointment my son ad-
vised me that an off er had been made to pay my note 
by a settlement of 70 per cent. which I accepted and 
told my son to accept but I never heard thereafter 
and I ordered my son to proceed at once with 1the 
suit. 

"A,s. state before, I never met any of the parities, 
had no other dealings with any of the parties was 10 . ' not informed at all at any time pertaining to rela-
tionship between Henry Hahn and Morez Potoker 
nor of the consideration he may have gotten if he 
did, for his endorsement nor did Herman Maurer 
say anything to me pertaining to same.'' 

Svvorn and subscribed to before 
me this 24th day of June, 1927. 

A. MAURER. 

MACLYN S. GOLDMAN, 20 
A Notary Publi •c N. J. 

30 
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ESSEX COUNTY CIRCUIT COURT. 

ASHER MAURER, 
Plaintiff, 

-vs-

HENRY HAHN, ET AL., 

Defe.ndants. 

STATE OF NEW JERSEY,} ss: 
COUNTY OF ESSEX. 

Action at Law. 

Affidavit. 

Herman Maurer of full age being duly sworn ac-
cording to law on his oath deposes and says . that: 

ZO "On or about the latter part of October, 1926, 
l\forez Potoker came to me. at my residence, No. 223 
Renner avenue, Newark, New Jersey, and ~sked me 
for an additional loan of $3,000. I had given Mr. 
Potoker several loans of $3,000 prior to that date 10n 
notes which were endorsed by his son, Herman Po-
toker, and by his friend, Henry Hahn. T~o of the 
notes have already been paid off and a: third note I 
still hold and at that time had not yet matured. 

30 "I advised Mr. Potoker that, though I was willing 

40 

to loan him further amounts, I did not have any 
money at that time available. He inquired whether 
I could get any money for him anY':here. _I prom-
ised Mr. Potoker I would try to get it f~.r him from 
someone because of the business deahn~s that I 
have been having with Mr. P,otoker for quite a long 
time pertaining to the purchase of coal. 

"I then approached my brother, Asher Maurer, at 

29 

his place of business, No. 21 William street, Newark, 
N. J. and explained to him my previous dealing with 
Mr. Potoker and that I had received as security 
for loans from him, notes which were endorsed by 

· his son, Hern1an Potoker, and his. friend, Henry 
Hahn, and which notes had been honored upon pre-
sentment and I told him that Mr. Potoker would 
give him the same kind of a security. 

"l\,Iy brother then told me that he would want the 
same arrangement, that is, a note similarly endorsed 
with checks for monthly payments. 

"I told my brother that this was agreeable to 
Morez Potoker whom I was representing and for 
whom I made the request and my brother then gave 
me a check for $3,000, a true copy of which is hereto 
annexed as Schedule A. 

"I took this check and turned it over to Mo.rez 
Potoker at my house, No. 223 Renner avenue, New-

10 

20 

ark, N. J., and received from him a note dated No-
vember 5, 1926 to the order of Asher Maurer for 
$3,000 an dendorsed by Herman Potoker and Henry 
Hahn. At that time only Mr. Morez · Potoker and 
myself were present and the note was filled in in my 
presence by Morez Potoker and I noticed that the 
endorsements were already on the back of the note. 
The said note was filled in by said Morez Potoker 3Q 
and made to the order of Asher Maurer payable in 
six months at the Merchants & Manufacturers Na-
tional Bank and at the same time he also made out 
and gave me six checks to the order of Asher Maurer 
for $500., each check payable one every month. The 
note, however, did not have any statement in it 
whatsoever pertaining to any installment payments. 
A true copy of the said note which he gave me is 
hereto annexed as Schedule B. I then gave him the 

40 
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check of $3,000. of Asher Maurer and he gave me 
the note and checks, a certificate and $90 cash for 
the interest that is due for the loan. 

"At no time have I spoken to or ever seen Mr. 
Henry Hahn in this transaction or a~y other trans-
action that I pers ,onally ever had W1th Morez Po-
toker. At no time did Morez Potoker ever meet_ or 

lO deal with Asher Maurer in the present transaction 
because, I, at the request of ~orez Potoker, ap-
proached n1y brother, obtained his check and turned 
same over to Morez Potoker and ·was the g,o-between 
for Morez Potoker in this matter. 

"At no time did Marez Potoker advise me what 
understanding or arrangement there may have been 
between him and Henry Hahn, except that! knew 
•that his endorsement was an accommodat10n en-

20 dorsement so that Mr. Morez Potoker could get 
credit on that endorsement as had been done prev-
iously in dealings with me." 

30 

40 

HERMAN MAURER. 

Sworn and subscribed to before 
me this 24th day of June, 1927. 

MACLYN S. GOLDMAN, 
A Notary Public N. J. 
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ESSEX COUNTY CIRCUIT COURT. 

ASHE R MAURER, 

Plaintiff, 

-vs-

HENRY HAHN, ET AL., 

Defendants. 

STATE OF NEW JERSEY, ) ss. COUNTY OF ESSEX. . 

Action at La.w. 

Affidavit. 

Maurice S. Maurer, of full age being duly svvorn 
according to law on his 1oath deposes and says that: 

"I am the attorney of the plaintiff herein; some 
time in the latter part of December, 1926, the plain-
tiff, my father, turned over to me a note, a true copy 
of which is hereto annexed as Schedule B, which is 
·dated November 5, 1926, to the order of Asher 
Maurer for $3,000. payable in six months thereafter 
at the Merchants & Manufacturers National Bank 
and which note is endorsed by Herman Potoker and 
Henry Hahn; and my father then advised me that 
the said Morez Potoker had been adjudged a bank-
rupt. On or about the sixth day of aJnuary, 1927, 
Henry Hahn called at my office, 207 Market street, 
Newark, N. J., at my request pertaining to another 
extraneous matter which I had to take up with him 
and at that time I informed him of this note and of 
the fact that his note would come due on May 5, 1927 
and would undoubtedly be pr,otested because of the 
bankruptcy of Morez Potoker. Mr. Hahn admitted 
his endorsement and admitted that he had endorsed 
this note in1 blank together with other notes and in 
the same manner as other notes which he had en-
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dorsed in blank for the said Morez Potoker and told 
me that the endorsements were accommodation en-
dorsements without consideration to help Morez Po-
toker who was an old friend of his and as Henry 
Hahn expressed it "ahnost like a father to me." Mr. 
Hahn requested that I wait a while pertaining to the 
note ·due to Asher l\faurer. 

"On Febru .ary 8, 1927, Henry Hahn called a1t my 
office again pertaining to that other matter and I 
once more called his attention to the Asher Maurer 
note and he prayed for further extension of time. 
On April 20, 1927, two weeks before the Asher 
Maurer note would mature, l sent a registered let-
ter to Henry Hahn, a true copy of which letter is 
hereto annexed as Schedule C ,together with a true 
copy of the return .receipt, herein mentioned as 
Schedule D, in which letter I informed him that the 
note of M,orez Potoker dated November 5, 1926, in 
the sum of $3,000, to the order of Asher Maurer on 
the Merchants & Manufacturers National Bank will 
come due on May 5, 1927, at which time it will un-
doubtedly be protested for non-payment because the 
said Morez Poto~er is bankrupt and I further ad-
vised him that the note was endorsed by him and I 
\7\ras giving him this . notice so that he may arrange 
to settle same BEFORE it is: protested for non-pay-
ment and I also advised him that I give him this 
notice so that there will be no question of his having 
notice of the note or the due date thereof. I received 
the return receipt but did not hear from Henry 
Hahn at all. 

"The note came due on May 5, 1927 1 and I pre-
sented it to the Merchants & Manufacturers Na-
tional Bank and asked then1 to take care of the pay-
ment or, in case of non-payment, the protest of the 
said note and the mailing of the notices of protest 
and I gave to the bank the addresses of the en-
dorsers, the address of Henry Hahn being 9 Clinton 
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street, Union Building, Newark, N. J., I called at the 
Merchants Trust Company, form .erly the Merchants 
& Manufacturers National Bank, on May 6, 1927, at 
10 :00 A. M. and I received from the bank the orig-
inal certificate of p~otest, a true copy of which is 
hereto annexed as Schedule E, ·togethe ,r with the 
note and was . advised that a notice of protest had 
gone out to every endorser about 6 ;00 o' dock on 
1\1:ay 5, 1927. From the bank, I immediately ·wenit 
to the office of Henry Hahn, at No. 9 Clinton street, 
Newark, N. J., and, after waiting about a half hour 
for Mr. Hahn to appear, I personally and orally told 
Mr. Henry Hahn at his office on that morninll to c, 
wit, May 6, 1927 about 10 :30 A. M. that the note of 
Morez Potoker to the order of Asher Maurer for 
$3,000 which cam :e due on May 5, 1927, had been 
protested for non-payment and I showed him the 
original certificate and particularly the clanse there-
in which says that notice had been mailed to the 
said Henry Hahn and then the said Henry H.ahn ad-
mitted io me that/ he had gotten that rnotice of pro-
test and he looked for it on his desk, found it among 
his . papers and then showed to me the notice ·which 
he had that m;orning received." 

"We then discussed the matter and Henry Hahn 
told me that he did not ,want to "beat" anybody out 
of his money and proposed a settlement. I called up 
my father on the telephone in Henry Hahn's presence 
and told him of the off er of settlement which was 
$500 to be paid in cash and $2,500 by a mortgage for 
three years and my father accepted the offer. Mr. 
Hahn then requested that I give him until 1 :45 P. 
M._ of that day to draw up the papers and an ap-
pointment was made for the early afternoon. Some 
t ime during the morning, I was notified that the 
office of Henry Hahn had called up and left a mes-
sage that Mr. Hahn could not keep the appointment. 
I called Hen _~Y Hahn on the 'phone and spoke to him 
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and he advised me that he could not go through with 
the settlement and asked for two or three weeks time 
"to induce his wife to sign the mortgage." I told 
hin1 that I could not accept that ridiculous explana-
tfon and he would have to make some arrangement 
shortly . I then received a letter from him dated 
lVIay 9, 1927, arranging an appointment at th2 office 
of J oseph Kraen1er on Thursday, l\!Iay 12, 1927, at 
4 :00 P. M. Mr. Joseph Kraemer, Mr. Henry Hahn 
and myself were present at that appointment and 
Mr. Hahn advised me that there were about $12,000 
worth of notes outstanding against him which he 
had endorsed for Mr. Morez Potoker and for that 
reason he made an offer of about 70 per cent. to me. 
I took this up with my father thereafter and my 
father accepted the offer. I called up the office of 
Kraemer & Siegler and spoke to Joseph Kraemer ad-
vising him that my father would acce·pt the settle-
ment; he then advised me that he will get in touch 
with Henry Hahn and then let me kno\v, but I never 
heard from him . 

·'On May 6th, 1927, I s.ent to Henry Hahn a regis-
tered letter confirn1ing all that had happened on 
1that day and annexed hereto as Schedule F, is the 
said letter and the registry receipt thereof. 

"The said Henry Hahn had due and legal ncticc 
of protest of the said note, had adn1itted to n1e his 
endorse1nent and that there is due ito, Asher Maurer 
the sum of $3,000 and the answer filed by the said 
Henry Hahn in the within matter is entirely ~h~m 
and frivolous and was filed for purpose of obta1n1ng 
a delay. 

MAURICE S. MAURER. 

Sworn and subscribed to before 
n1e this 24th day of June, 1927. 

MACLYN S. GOLDMAN, 
Notary Public N . J. 
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ESSEX COUNTY CIRCUIT COURT. 

ASHER MAURER, 
Plaintiff, 

-vs-

HENRY HAHN, ET ALL., 
Defendants. 

STATE OF NEW JERSEY, } 
ss: COUNTY OF ESSEX. 

Action at Law. 

Affidavit. 

Samuel P. Watson of full age being duly sworn 
according to law on his oath deposes and says: 

"On May 5, 1927, at the request of the Merchants 
Trust Company of Newark, this deponent, a Notary 
Public of New Jersey, presented the original note of 
Morez Potoker dated November 5, 1926 in the sum 
of $3,000. payable in six months at the Merchants 
& Manufacturers National Bank to the order of 
Asher Maurer, a true copy of the original instru-
ment being hereto annexed at the Merchants Trust 
Company of Newark, New Jersey, formerly the Mer-
chants & Manufacturers National Bank of Newark 

' N. J., to the bookkeeper thereof and demanded pay-
ment and he then and there refused to pay saine 
saying that the account had been closed · 

' 
"This deponent thereupon, on May 5, 1927, before 

6 :00 P. M. of that date, deposited in the Post Office 
at Newark, N. J., written no1tices of the dishonor of 
the said instrument addressed as fallows with post-
age prepaid theron :- To Morez Potoker, c/ o Her-
man Potoker, 21 Joyce Street, West Orange, N. J., to 
Herman Potoker, 21 Joyce street, West Orange, N. 
J., to Henry Hahn, No . 9 Clinton street, Newark, N. 
J., to Asher Maurer, 21 William street, Newark 
N.~ ' 
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'~Because of the non-payment of the said note, this 
dep.onent, at the request of the Merchants Trust 
Company, protested, as well as against the drawer 
and endorsers and against all others whom it may 
concern, the non-payment of the said note and all 
costs, charges, and interest already incurred for 
want of payment of said note, the protest fees there-
of amounting to $2,46." 

10 SAMUEL P. WATSON. 

20 

30 

Sworn and subscribed to before 
me this 23rd day of June, 1927. 

MACLYN S. GOLDMAN, 
A Notary Public N. J. 
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SCHEDULE A. 

Newark, N. J., Nov. 3, 1926. 
No. 4662. 

Pay to the order of MORRIS POTOKER ____ $3,000.00 
Three Thousand no /1 oo ____________________________________ dollars 
To the West Side Trust Company, Newark, N. J. 

NEW JERSEY LAMP WORKS, INC. 

Endorsed : Morris Potoker. 

SCHEDULE B. 
$3,000. 

A. MAURER, 
President. 

Newark, N. J., November 5, 1926. 
SIX MONTHS after date I promise to pay to the 

order of ASHER MAURER, THREE THOUSAND 
00/100 DOLLARS at Merchants & Manufacturers 
National Bank. 

Value received with interest at 
annum. 
No. Due, May 5, 1927. 

per cent. per 

MOREZ POTOKER. 

10 
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ENDORSEMENTS: 
Hahn, A. Maurer. 

Herman Potoker, Henry 30 



Mr. Henry Hahn, 
9 Clinton Street, 
Newark, N. J. 

Dear Sir: 
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SCHEDULE C. 
April 20, 1927. 

10 Take notice that a note made by More·z Potoker 
dated November 5, 1926, in the sum of $3,000 ito the 
order of Asher Maurer on the Merchants & Manu-
facturers National Bank will come due on May 5, 
1925, at which time it will undoubtedly be pro-
tested for non-payment because the said Morez Po-
toker is bankrupt. This note was endorsed by you 
and\ I give you this notice so that you may arrange 
to settle same before it is protested for non-payment. 
I give you this notice so that there will be no ques.-

ZO ti,on of your having notice of this note or the due 
date thereof. 

30 

40 

Very truly yours, 

MSM:TK. 
REGISTERED MAIL. 

.. 

. 
MAURICE S. MAURER. 
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SCHEDULED. 

RETUR!N RECEIPT. 

Received fr rom the Postmaster the Registered or 
Insured Article, the original number of which ap-
pears. on the face of this card. 

HENRY HAHN, 
( Signature or name of addressee.) 

ELLIS A HAHN, 
(Signature of addressee's agent.) 

Date of Delivery 4-22-1927. 
Registered Article No. 190850. 
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SCHEDULE E. 

UNITED STATES OF AMERICA,} 
STATE OF NEW JERSEY, ss: 
COUNTY OF ESSEX. 

On the 5th day of May in the year of our Lord, 
one thousand nine hundred and twenty-seven at the 
request of the Merchants Trust Company of New-
ark, I, Samuel P. Watson, a Notary Public in and for 
the State of New Jersey, duly appointed commis-
sioned and sworn, did present the original instru-
ment, hereunto annexed, at Merchants Trust Co., 
Newark, N. J., to the bookkeeper thereof, and of 
him demanded payment, who then and 1there refused 
to pay the same, saying account closed whereupon 
and before the hour · of 6 P. , M. on the said day I 
deposited in the post office at Newark, N. J., written 
notices of the dishonor of the said instrument, ad-
dress as follows, with postage thereon prepaid : 

Morez Potoker, c/o Herman Potoker, 21 Joyce 
street, West Orange, N. J. 

Herman Potoker, 21 Joyce street, West Orange, 
N. J. 

Henry Hahn, 9 Clinton street, Newark, N. J. 

A. Maurer, 21 William street, Newark, N. J. 

And because of the non-payment of the said in-
strument as aforesaid, I the said Notary, at the re-
quest aforesaid, did PROTEST and by these pre-
sent do publicly and solemnly PROTEST as well 
against the drawer and endorsers 1of the said instru-
ment as against all others whom it doth or may con-
cern for exchange, re-exchange and all costs charges, 

40 damages and interest already incurred and to be 
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hereafter incurred and to be hereafter incurred for 
want of payment of the said instrument. 

Thus done and protested in the City of Newark, 
County of Essex and State of New Jersey, the day 
and year first above written. 

SAMUEL P. WATSON, 

A Notary Public of New Jersey. 10 
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Mr. Henry Hahn, 
9 Clinton St., 
Newark, N. J. 
Dear Sir: 
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SCHEDULE F. 

May 6, 1927. 

IO On Thursday, May 5, 1927, the note of Morez 
Potoker. to Asher Maurer for $3,000 dated N ovem-
ber 5, 1926, was due and was protested by the Mer-
chants Trust Company for non-payment and notice 
of protest was mailed to you that day. 

On Friday, May 6, 1927, at 10 :30 A. M. I called 
at your office and showed you the certified of pro-
test and the note and you then admitted to me that 
you had received the notice of protest and showed 
me the notice of protest which you had received 

20 in that matter that morning. We then discussed a 
settlement and it was arranged that you give a mort-
gage to Asher Maurer for a period of three years, 
to pay same which mortgage was to be for $2,500 
and the balance of $500 shall be paid in cash. There-
afterafter, on that day, .you advised me over the 
'phone that you could not go through with that set-
tlement and asked for two or three weeks' time 
"to induce your wife to sign a mortgage" as you 
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stated. 
This letter is to confirm the message which I gave 

you over the 'phone to the effect that I could not 
wait because of YiOUr failure to live up to your 
agreement and I am therefore, instituting suit at 
unce against you. 

MSM:TK. 
REGISTERED . 

Very truly yours, 
M. S. MAURER. 
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COPY OF REGISTRY RECEIPT. 

Received from the Postmaster the Registered or 
Insured Article, the original number of which ap-
pears on the face of this Card. 

HENRY HAHN, 

(Signature or name of addressee.) 

F. SCHORR, 

(Signature of addresse's name.) 

Date of Delivery: May 7, 1927. 

Registered Article No. 1200998. 
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ESSEX COUNTY CIRCUIT COURT. 

43172-54 

ASHER MAURER, 
Plaintiff, 

-vs-

HENRY HAHN AND HERMAN 
POTOKER, 

Deifendants. 

Action at Law. 

On Order Striking 
Out Answer Judg-
ment entered July 

28, 1927. 
Damage ____ $3,032.36 
Costs ________ 64.53 

Total ________ $3,096.89 

Maurice S. Maurer, Attorney of Plaintiff. 

Judgment on Order Striking Out Answer in the 
above entitled Action was rendered on the twenty-
eighth day of July A. D., nineteen hundred and 
twenty-seven in favor of the plaintiff, Asher Maurer, 
and against the defendant, Henry Hahn for the 
sum of thirty hundred thirty-two dollars and thirty-
six cents ($3,032.36) damages and sixty-four dollars 
and fifty-three cents costs of suit. 

Judgment entered and signed July 28, 1927. 

Book 103, page 153. 

WILLIAM S. GUMMERE, 
Judge. 

JOHN H. SCOTT, 
Clerk. 

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N . . J. 

New Jersey Court of Errors and Appeals 

ASHER MAURER, 
Plaintiff-Appellant, 

vs. 

HENRY HAHN, 

Defendant-Respondent. 

On Appeal 
from 
Supreme 
Court. 

BRIEF FOR PLAINTIFF-APPELLANT. 

Facts. 
In the latter part of October, 1926, Morez 

Potoker applied to Herman Maurer for a loan 
of $3,000 to be secured by his promissory note 
~pdorsed by Herman Potoker and Henry Hahn. 
Herman Maurer had previously discounted three 
similar notes for Potoker, all endorsed the same 
way and which had been paid at maturity. On 
this occasion Herman Maurer did not have avail-
able funds to discount such a note and so in-
forined Potoker who, thereupon, asked Herman 
Maurer to try to get such a note discounted for 
him. Herman Maurer at the request of Morez 
Potoker, and as his agent for that purpose ( Case, 
p. 28, 11. 30 to 40, and p. 29, 11. 15 to 20) applied 
to his brother Asher Maurer, the plaintiff-appel-
lant, to discount such a note and having assured 
his brother that he had done it before for Potoker 
and that the notes had been honored upon pre-
sentment ( Case, top p. 29), the plaintiff agreed 
to discount the note, but made the condition that 
he wanted J!ie, same arrangement as I-Ierman 
Maurer hacl;f1hat is, checks for monthly pay-
ments before the note became due. Upon being 
assured by Herman 1faurer, the agent of Morez 
Potoker, that the arrangement was agreeable to 
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Potoker ( Case p. 29, 11. 15 to 20), he gave Her-
man Maurer a ,check for $3,000 to the order of 
Morez Potoker and received in return the prom-
issory note which is the subject matter of this 
action and which is Schedule A of the complaint 
filed in this action and is printed on page 14 of 
the case, together with $90 in cash for the dis-
count, and six $500 checks payable monthly. The 
note contains no reference to the checks and none 
of them were paid. 

It appears from the affidavit of Herman 
Maurer (Case, p. 28), that the promissory note 
in question had been endorsed in blank by Henry 
Hahn and Herinan Potoker and that when he 
advised Morez Potoker that he had succeeded in 
getting his brother to discount the note, l\!Iorez 
Potoker then filled out the note in the form in 
which it was delivered to the plaintiff and made 
the plaintiff the payee and himself the maker. 
This was not known to the plaintiff and was not 
at any time communicated to hiin by Hern1an 
Maurer, the agent of Morez Potoker, nor by any-
one else. The plaintiff never came in personal 
contact with either lVIorez Potoker, or any of the 
endoTsers, but accepted the note complete in 
form, and regular on its face, in exchange for his 
$3,000 check when the note was delivered to him 
by Herman Maurer, the agent of Morez Potoker. 

Less than two months after the note in ques-
tion had been negotiated to the plaintiff and 
Potoker had received the proceeds of same, 
Morez Potoker was adjudicated a bankrupt and 
thereafter negotiations were begun on behalf of 
the plaintiff to collect the indebtedness repre-
sented by said note from I-Ienry Hahn, the only 
defendant who defended this action and who is 
the respondent here. The negotiations having 
failed the note was duly protested and notice of 
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protest sent to the respondent Henry Hahn, as 
well as to the other endorser. The fact that the 
note was properly protested when due and that 
notice of protest was sent to and received by 
Henry Hahn in due time, in compliance with all 
legal requirements is not in question. 

After the note had been protested negotiations 
were again had with Henry Hahn, looking 
towards a settlement, but failed. Then the plain-
tiff brought this action against Henry Hahn and 
Herman Potoker, the endorsers on said note. 
Herman Potoker did not defend. Henry Hahn 
filed an answer ( Case, p. 16) denying the allega-
tions of the complaint and pleading that he has 
no information, except that he admits the protest 
of the note, and that he received the notice of 
protest, and that a coal certificate which had been 
given to the plaintiff as collateral security was 
valueless, and with his answer sets up three 
defenses: 

1. That he signed the note in question in blank 
to be used as a guaranty for pay1nent of coal to 
be purchased by lVIorez Potoker, and that by fill-
ing in the note to another payee and getting it 
discounted, lVIorez Potoker violated the authoritv 
given by him as to the manner in which the not~ 
should be filled out and dealt with. 

· 2. That the note was payable in installments 
(which is not a fact), and that as each check 
became due he was not notified of its dishonor 

' and 

3. That the plaintiff took the note as security 
for the payment of a usurious loan. 

The plaintiff served notice of a motion to strike 
out said answer and special defensef on the 
ground that the answer is sham and frivolous· 

' 
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the :first defense false and doe.s not constitute a 
legal defense; the second defense sham and does 
not constitute a legal defense; and the third de~ 
fense sham and does not constitute a legal de~ 
fense. With the notice were served the affidavits 
of Asher lviaurer, Herman Maurer, Maurice S. 
Maurer and Samuel P. vVatson, appearing on 
pages 25 to 36 of the case. 

In reply to these affidavits Henry Hahn sub-
mitted only his own affidavit ( Case, p. 21) in 
which he admits that he endorsed the note in 
question in blank, but says that it was to be used 
as a guaranty of · the coal to be purchased by 
Potoker; and denies knowledge of the arrange-
1nent for the installment payments by the $500 
checks and sets up no notice of protest of the 
,checks. 

After argument on this motion, the learned 
Circuit Court Judge ordered the answer and de-
f ens es struck out, and summary judgment en-
tered against the defendant for .the an10unt of 
the note with interest. 

Fron1 this judgment the defendant Hahn ap-
pealed to the Supreme Court. The Supreme 
Court ordered the judgment reversed and the 
case remanded on the grounds that the plaintiff-
appellant was not a holder in due course, holding 
that a note is not negotiated to its payee; and 
in its :finding of fact holding that I-Ierman 1Iaurer 
was the agent of Asher Maurer. 

Plaintiff clain1s that the judgment of the Su-
preme Court was erroneous both as to the law 
and as to the facts, and has brought this appeal. 

There are three questions involved in the con-
sideration of this appeal: 

1. Is the plaintiff who is the payee of the 
note in question a holder in due course 1 
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2. Is the defendant's liability as endorser of 
the note in question discharged by the fact that 
the maker without the knowledge of the defend-
ant endorser issued six post-dated checks, each 
in the sum of $500, and payable one each month 
in advance of the due date, as a means of paying 
the indebtedness secured by the note in install-
1nents, without any reference to such an arrange-
1nent appearing on the note 1 

3. Is Herman l\tiaurer the agent of the plain-
tiff, or of Morez Potoker, in the transaction in 
question 1 

These questions will be dealt with in this brief 
in the order stated. 

ARGUMEN·T. 
I. 

The plaintiff-appellant is a holder in due course 
of the note sued upon. , 

The question as to whether the payee of a 
pron1issory note is a holder in due course under 
the provisions of the u·niform Negotiable Instru-
111cnt Law, whic:h has been passed by all of the 
states, and was adopted in this State in 1902 
( Compiled Statutes of New Jersey, p. 3734) is not 
?Pen in this State since the decision by this Court 
1n Penbrook Trust Company v. Wiegand & Co., 
100 . J. L. 353, which decision agrees with the 
great weight of authority. The facts in this case 
·were t~at ,Viegand & Co., manufacturing jewelers 
of Irvington, N e-w Jersey, being in need of cash, 
made two promissory notes, one dated September 
21st, 1922, in the sum of $2,000 payable four 
months after date at the Irvin°·ton National Bank 

• 0 

with the nan1e of the payee in blank and the 
other one for the same an1ount in the ~ame way, 
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but dated September 23rd, 1922; and delivered 
these notes to a finance con1pany which was 
authorized to fill in the name of the payee upon 
receiving cash or other notes, which Wiegand & 
Co. would be able to use as cash for said notes. 
"\Viegand & Co. never received any consideration 
for the notes, and when they demanded the re-
turn of the notes did not get them; but the name 
of the Paxtang Shoe Manufacturing Co. was 
afterwards filled in on the face of the notes as 
payee; and the notes delivered to the Paxtang 
Shoe Manufacturing Co., in exchange for its own 
notes. After maturity and dishonor, the Pen-
brook Trust Company became the owner of these 
notes by transfer from the Paxtang Shoe Manu-
facturing Co., the payee. 

The question that came before this Court for 
decision was whether or: not the Paxtano- Shoe - 0 

Manufacturing Company, although it was the 
paye~ ,. irt · th~ rlotes s~ed upon, was a holder in 
due course, and the Penhro'"'ok Trust Company 
could therefore recover on· the notes ,:'on) 'fbe 
strength of that legal position of the payee · not-
withstanding that the makers never received any 
consideration. This Court, in a very carefully 
,vritten opinion by Justice Katzenbach, says on 
page 359: 

'' The position of the appellant is also un-
tenable in assuming, ~rst, that the defendant 
could set up as against the Paxtang Coin-
pany the defenses of misappropriation of the 
notes and lack of consideration had the notes 
not been di counted by the Penbrook Com-
pany, and in assuming, in the second place, 
that if they came into the possession of the 
Penbrook Company after maturity with no-
tice of their misappropriation and the failure 
of the maker to receive any consideration 
ther:ef or, that this necessarily made the notes 
subJect to the defenses set up in the ans·wer 
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of the defendant. As has been stated, the 
Paxtang Company paid va/ue for the .notes. 
It took them without notice of the circum-
stances surroir,nding their issue or lack of 
consideration to the maker. The Paxtang 
Company was -·a hotder iw due' cou:se . . The 
Paxtang . Company was secondarily hable 
upon the notes after their protest. If '.: the 
PaxtanO' Company paid the amount du~ on 

. the· not~s 'to the Penbrook Trust don1'pany 
the Paxtang Company ~ad all its. foriner 
riO'hts and could renegotiate the notes so as 
to0 o·i~e to its transferee or transferees all 
the 0 rights which it had against the maker.'' 

A comparison of the facts in the instant ca8e 
with the facts in the case just cited shows: 

(a) J n the instant case defendant IIahn en-
dorsed the note in blank for the purpose of hav-
inp: it filled in for the use by Morez Potoker, the 
n1ak0r, as security for the payment of coal which 
hr would pnrchase. In the cited ca e, "\Viegand 
& Co. 1nat1e out the notes leaving the na1ne of 
the payee in blank to have the finance company 
secure cash or other notes i~ exchange for their 
notes and fill in as the payee the name of the 
party fron1 ·who1n the consideration was received. 

(h) In U10 irn:;tant case Potoker filled out the 
blank spaces in the note endorsed in blank by 
the defendant Hahn, making it a pron1issory note 
in the sum of $3,000 payable in six 1non ths to the 
order of the plaintiff-appellant. In the cited case 
the :finance co1npany filled in the nan1e of the 
Paxtang Rhoe Manufacturing Company as payee, 
took notes of tho Paxtang Shoe Nianuf acturing 
Company in exchange and kept the notes. 

(c) In the instant case the note was entirely 
con111leted on its face and regular in form before 
the plaintiff rceeive<l it or saw it, and he had no 
knowledge of the fact that the endorsement of the 
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defendant Henry Hahn had been placed on the 
note before it was made out. In the cited case 
the Paxtang Company received the notes with 
their name .appearing as payee without any 
knowledge that the notes had not been con1-
pletely filled in by the maker before delivery to 
them. 

( d) In the instant case the plaintiff-appellant 
paid the full consideration for the note sued 
upon, while in the cited case, although the Pax-
tang Company never paid the notes that it gave 
in exchange for the notes of V\Tiegand & Com-
pany, the fact that it had given notes in exchange 
vvas held by this Court to be sufficient considera-
tion. It is therefore apparent that the decision 
in P enb1·ook Trit ,st Oompany v. Wiegand ct Co. 
(supra) is dispositive of the instant case, and 
that the Supreme Court erred in holding that the 
plaintiff-appellant was not a holder in due 
course. The Supreme Court in its opinion writ-
ten by Justice Parker (Case, pp. 2 to 7), does not 
cite or ref er to the case of Peribrook Trust Com-
pany v. Wiegand & Co., and evidently neither 
counsel called that decision to the attention of 
the Supreme Court. 

The P enbrook Trust Company v. Wiegand & 
Co. decision in this Court is amply supported not 
only by the provisions of the statute itself, which 
in Section 191 ( Compiled Statutes, p. 3756) pro-
vides: 

'' 'I-I older' means the payee or endorsee of 
a bill or note, who is in possession of it, or 
the bearer thereof.'' 

and in Section 59 (Compiled Statutes, p. 3741): 
'' Every holder is deemed pri1na f acie to 

be a holder in due course, but when it is 
shown that the title of any person who has 
negotiated the instrument was defective the 
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burden is on the holder to prove that he or 
some person under whom he claims acquired 
the title as a holder in due course, but the 
last mentioned rule does not apply in favor 
of a party who became bound on the instru-
ment prior to the acquisition of such de-
fective title," 

and in Section 52 ( Compiled Statutes, p. 37 41) : 
'' A holder in due course is a holder who 

has taken the instrument under the following 
conditions: 

'' I. That it is complete and regular upon 
its face; 

"II. That he became the holder of it be-
fore it was overdue, and without notice that 
it had been previously dishonored, if such 
was the fact; 

'' III. That he took it in good faith and 
for value; 

'' IV. That at the time it was negotiated 
to hi1n he had no notice of any infirn1ity in 
the instrument or defect in the title of the 
person negotiating it.'' 

nnd hy Section 14 (Con1piled Statutes, p. 3736): 
"'\Vhere the instrument is wanting in any 

1naterial particular, the person in possession 
thereof has a prima f acie authority to con1-
plete it by filling up the blanks therein; and 
a signature on a blank paper delivered by 
the person n1aking the signature in order 
that the paper may be converted i~to a n~-
gotiable instru1nent operates as a pnma facie 
authority to fill it up as such for any 
amount; in order, however, that any such 
in stru1nent when con1pleted, n1ay be enforced 
against any person who became a party 
thereto prior to its completion, it ~ust be 
filled up strictly in accordance with the 
authority given and within a reasonable 
tin1e; but if any such instrument, after com-
pletion, is negotiated to a holder in dne 
course, it is valid and effectual for all pu~·-
poses in his hands, and he may enforce 1t 
as if it had been filled up strictly in accord -
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ance with the authority given and within a 
reasonable time.'' 

but also by the great weight of authority. 

In Howard National Bank v. Wilson, et al., 120 
Atl. 889, 96 Vt. 438, the Vermont Supreme Court 
goes thoroughly into the question involved in this 
case and reviews and compares the authorities 
up to the date of its decision, 1923, and reaches 
the following conclusions: 

(a) Under Uniform Negotiable Instruments 
Act, Section 52, defining holder in due course as 
one not having notice of infirmity or defect of 
title, at the tin1e the instrument was negotiated, 
the ''payee'' may be a holder in due course. As 
''negotiated'' means concluded by bargain or 
agreeinent, a note may be negotiated to payee; 
especially in view of Section 30. 

(b) That the weight of authority agrees with 
that conclusion. 

The facts in the Vermont case cited (supra) 
are very similar to the facts in the instant case 
and the decision is with the plaintiff. 

In E x Part e Goldberg dJ; L ewis, 67 So. 839 
(1914), the Alabama Supren1e Court decided: 

""\Vhat we do decide is that the payee of 
a completed negotiable note to whon1 it is 
given for value, without notice, and in the 
ordinary way of business, by one of several 
makers, to whom it has been entrusted by an-
other maker for that purpose,-albeit by 
fraud, or upon condition, as in this case,-is, 
as to the obligation of such other party, a 
bona fide holder in due course of trade, and 
is, as for such fraud or breach of authority 
between the obligors, entitled to enforce the 
obligation.'' 

This conclusion is stated by the Court in its 
opinion after reviewing the authorities and quot-
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ing at length the prov1s1ons of the Negotiable 
Instruments Act above quoted. 

In Liberty Trust Company v. Tilton, 217 1\1:ass. 
462, the Massachusetts Supreme Judicial Court 
( court of last resort) in an opinion by Chief J us-
tice Rugg rendered in 1914 discusses the minority 
decisions which hold the other way and holds-

'' The payee named in a promissory note 
who purchases it complete in form for value 
before maturity, in good faith and without 
notice of any infirmity in title or otherwise, 
is a person to whom it has been negotiated 
as holder in due course, notwithstanding it 
was signed in blank by the party to be 
charged, whose instructions as to the filling 
of blanks and the delivery have not been fol-
lowed by the one to whom it was entrusted 
by him ·in its incomplete state.'' 

Thi s decisjon ha s been followed and approved 
to date not only in 1\1assachusetts, but in the 
1najority of the states where the same question 
has ari sen as illustrated in "lllcLaughlin v. Paine 
Fitr nitur e Co., 245 1Iass. 377, 139 N. FJ. 542 
(1923) and Am erican National Bank v. J( erl ey, 
109 Ore. 155. In this case the Oregon Supren1e 
Court repu<liating its previous decision in Bank 
of Gresliarn v. Walch, 76 Ore. 272 (1915) which 
had followed the minority view which this deci-
sion calls the Iowa rule, says, after reviewing the 
authorities on both sides of the question: 

'' An analysis of the reasons upon whjch 
the Massachusetts rule is based could be 
nothing more than a repetition of what has 
been n1any times said by jurists and writers 
who have followed that rule, and we there-
fore content ourselves with stating that we 
agree with the reasoning en1ployed in Lib-
erty Trust Company v. Tilton and approve 
the 1\tiassachusetts rule.'' 
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In Illinois the case of Drumm Construction 
Co. v. Forbes, 305 Ill. 303, 137 N. E. 225 (1922), 
holds to the same effect. 

Tennessee is in accord with the majority rule 
in Snyder v. McEwen, 148 Tenn. 423, 256 S. W. 
434 (1923). Pennsylvania in Johnston v. J(nipe, 
260 Pa. 504, 105 Atl. 705, also follows this rule. 
In this case, Justice Walling, speaking for the 
Supreme Court of Pennsylvania ( 1918), quote-s 
with approval as the law the same paragraph 
from the decision in Liberty Trust Company v. 
Tilton, 217 Mass. 462, as quoted above in this 
brief. 

The ew York decisions as illustrated in 
Brown v. Rowan, 154 r. Y. Suppl. 1098 

(1915); 
Empire Triist Co. v. Manhattan Co., 162 

N. Y. Suppl. 629 ( affirmed without opinion, 
166 N. Y. Suppl. 1093, (1917) ; 

Bergstrom v. Rdz Carlton Restaurant cf; 
Ilotel Co., 171 App. Div. 776, 157 N. Y. 
Suppl. 959 (1916), 

all follow the l\fassachusetts rule above quoted 
and approve and reason from the Massachusetts 
rule. 

lVIinnesota follows the same rule in State Bank 
v. Missia, 144 Minn. 410, 175 N. . 614. 

Montana follows the majority rule in Mer-
chants National Bank v. Srnith, 59 Mont. 280, 196 
Pac. 523 ( 1921). · 

Nebraska also follows the san1e rule in Fann-
ers State Bank v. Lydick, 200 N. ,V. 50 (1924). 

There are five jurisdictions which hold that a 
payee cannot be a holder in due course. -These 
jurisdictions follow the decision in the case of 
Vander Ploeg v. Van Zuuk, 135 Iowa 350, 112 
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N. W. 807, which decision in turn is based upon 
the English decision in Herdman v. Wheeler, 1 
K. B. 361 (1902), and a misapprehension of what 
was held in Massachusetts in the case of Boston 
Steel cf; Iron Company v. Steuer, 183 Mass. 140, 
66 N. E. 646 (1903). 

The case of II erdman v. Wheeler has been criti-
cized and doubted in Lloyd's Bank v. Cooke, 1 
K. B. 794 (1907), where two of the judges ex-
pressed grave doubts as to the correctness of the 
decision, and the third judge rejects the doctrine 
of the II erdman- Wheeler case and decides the 
facts on the basis of a payee being a holder in 
due course. 

The case of Jones v. Waring cf; Gillow, 2 K. B. 
612 ( 1925), again doubts the doctrine of the case 
of Iierdman v. Wheeler. 

The case of Vander Ploegv. Van Zuuk (supra) 
relies upon the case of Boston Steel cf; Iron Com-
vany v. Stei1er (supra) as authority for its hold-
ing, but the Massachusetts Supreme Judicial 
Court, in Lib erty Trust Company v. Tilton 
( SUJJra), interprets that case as holding the other 
way. Thus leaving Io·wa for its contrary view, 
resting upon the questioned and doubted English 
case and its misapprehension of the older Massa-
chusetts decision. The other states, namely, I(en-
tucky in Southern National Life Realty Corp. v. 
Peoples Bank, 178 I(y. 80, 198 S. 1V. 543 (1917); 
11issouri in St~ Charles Savings Bank v. Ed-
wards, 243 Mo. 553, 147 S. W. 978 (1912); Okla-
ho1na in Bond v. J(rugg, 242 Pac. 559 (1925), and 
South Dakota in Tripp State Bank v. J erke, 188 
N. ,V. 314 (1922), all follow ancl base their <lo,.,i-
sions on the Iowa decision of Vander Ploeg v. 
Van Zwuk (supra). 
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A review of the authorities thus demonstrates 
that not only is the clear weight of authority in 
accordance with the decision of this Court in 
Penbrook v. Wiegand (supra), but that the five 
states that take the opposite view have a very 
n1eagre foundation to rest upon. 

The Supre1ne Court in deciding the instant 
case overlooked the Penbrook v. Wiegand case 
(supra) as heretofore indicated and cited Asbu .ry 
Park Electric Supply Co. v. Meg 1ill, 102 N. J. L. 
496, in support of its holding that a payee is 
not a holder in due course. vVhile the opinion 
in that case was written by the same justice who 
wrote the opinion in the instant case in the 
Supreme Court, plaintiff respectfully calls atten-
tion to the fact that in the case of Asbury Park 
Ele,ctric Supply Co. v. 11{ egill, though Justice 
Parker at the top of page 499 says: 

'' and \ a bill of exchange cannot be said to be 
'negotiated' _to a drawer signing it and payee 

' !9-a~1ed t~ere1n any more ·than a note or ,check 
,lS : Tllegobated' to its 'payee,' ? ' " u . · 

' 
It is pure~·y dicta with reference to the payee of 

a note and IS not at all necessary to the decision 
i~ that case. For that is a case where the plajn-
bff was told before accepting the bill of exchano'e 
which he saw in an incomplete state, that the 
defendant had only authorized the person en-
trusted with it to fill it out for $60 and himself 
i~sisted that it be filled in for $209.16. The plain-
tiff was therefore not a party without notice, but a 
party with actual notice not only of the defective 
and incon1plete trade acceptance, but also of the 
fact that it was being filled in contrary to the 
authority of the acceptor. While this decision 
containing the dicta above quoted was rendered 
a year and about seven months later than the 
Penbrook Trust Company case (supra), it is not 
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cited or mentioned in this case . either, and the 
probabilities are that if the Penbrook Trust 
Company case had been called to the attention 
of the Court, though the decision in the Asbury 
Park case would not have :: bee-n different, the 
opinion ,probably · w0uld not , have montain-edr the 
dicta above quoted , and upon which ·it ·relied in 
its decision of the instant. case. 1 

i , .-

The plaintff the'refo're respectfully ' subiriits .'that 
the plaintiff having r~ceived thJ . nofe , ir{q~e _s'#on 
complete and regular on its face with _ no knowl-
edge whatsoever of any defect in title or in-
firmity in the note, and having paid the full 
value and consideration before maturity, is by 
virtue of the Uniform Negotiable Instruments 
Act, and the decision of this Court and by the 
gre~t weight of authority a holder in due course, 
and that therefore the Supreme Court erred in 
re-versing the judgment of the Circuit Court in 
favor or tl:e plaintiff. 

II. 
An oral agreement made between the maker 

and the payee of a note providing for accelerat-
ing the payment of the note by means of monthly 
checks given by the maker to the payee without 
the knowledge of an endorser and to which 
agreement the endorser is not a party and no 
re~r _eAnce to such agreement appearing on the 
~ f the note does not control the time of 
maturity fixed by the note. 

The authorities supporting this point are: 
8 C. J., section 327, pages 196 and 197 
Alclrick v. Peckham, 74 N. J. L. 711, 68 

Atl. 345. 

In this case this Court held that the maker 
could not set up as a defense in an action by the 
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accommodation endorser who had paid the note, 
the failure of consideration brought about by the 
fact that the payee had failed to comply with the 
terms of a written contract made simultaneously 
with the note and part of the same transaction, 
because the endorser was not a party to it, and 
had no knowledge of the terms of the contract. 
In the instant case the facts are the exact re-
verse, because the plaintiff did receive the checks 
which were not paid, but the defendant Hahn had 
no knowledge of that arrangement, was not a 
party to the checks, when the checks were dis-
honored the note upon which he was an endorser 
was not then due, and he therefore cannot defend 
on the theory that he did not receive notice of 
protest of an instrument to which he was not a 
party on which he was not liable and of the exist-
ence of which he had nol knowledge, but the legal 
principle there stated, controls this situation. 

III. 
The Supreme Court erred in determining as a 

fact that Herman Maurer was the agent of Asher 
Maurer. 

The only evidence in the case is that set forth 
in the affidavits submitted in support of the 
1notion to strike out the answer and defenses and 
to enter summary judgment for the plaintiff, and 
in the answering affidavit submitted by the de-
fendant Hahn. 

On the part of the defendant Hahn, there .is 
not a word of evidence introduced nor a singlo 
statement in his affidavit, which appear on pages 
21 to 23 of the case, in any way intimating that 
I-Ierman Maurer acted for Asher Maurer nor 

' that Asher Maurer ha<l any knowledge whatso-
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ever of the incomplete state of the note before 
delivery to him, or of the private arrangement 
between the defendant Hahn and Potoker as to 
how the note was to be used, or what it was to 
be used for. 

On the other hand the affidavit of Asher 
1'Iaurer on page 26, lines 6 to 10, states as fol-
lows: 

'' I never saw or met Morez Potoker or 
I-Icnry Hahn or Herman Potoker. All my 
dealings were through I-Ierman Maurer, who 
represented to me that he represented Morez 
Potoker.'' 

and in the affidavit of Herrnan 1\[aurer, on page 
29 of the case, lines 15 to 20 : 

'' I told my brother that this was agreea~le 
to 1\!Iorez Potoker, whom I was representing 
and for whom, I made the request and my 
brother then gave me a check for $3,000,'' 

ancl also in the san1e affidavit on page 30, lines 
9 to 15: 

'' At no time did Morez Potoker ever meet 
or deal with Asher Maurer in the present 
transaction because I, at the request of 
M orez Potoker, approached my brother, ob-
taining his check, and turning same over to 
1\!Iorez Potoker and was the go-between for 
!,1 orez Potoker in this matter." 

This being the only evidence on the question 
involved in the case, and not being questioned in 
any \Vay by the defendant and not inherently 
iinprobahlc in itself, the Supreme Court erred in 
reversing the finding of the Circuit Court and in 
holding that I-Ierman Maurer was the agent of 
Asher faurer. There is absolutely nothing upon 
which the finding of the Supreme Court can rest, 
and it vvas led into this error by a n1isstate111ent 
a ppeanng on page 9 of the brief filed on behalf 
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of the defendant Hahn on his appeal to the 
Supreme Court, in which it is stated: 

"By the affidavit of Herman Maurer who 
acted as the agent for the plaintiff-appellee 
(Asher Maurer before the Supreme Court) 
in the purchase of this note.'' 

Plaintiff therefore respectfully submits that 
the judgment of the Supreme Court should be 
reversed, and the judgment of the Circuit Court 
in favor of the plaintiff and against the defend -
ai1t Hahn affirmed with costs. 

Respectfully submitted, 

PHILIP J. SCHOTLAND, 
Attorney and of Counsel with 

Plain tiff-Appellant. 

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

ASHER MAURER, 

Plaintiff-Appellant, 

vs. 
HENRY HAHN, 

Defendant-Respondent. 

On Appeal 
from 
Supreme 
Court. 

MEMORANDUM FOR THE DEFENDANT-
RESPONDENT. 

Facts. 
The facts are accurately stated in the opinion 

of Mr. Justice Parker for the Supreme Court 
(p. 2, State of Case). The Supreme Court de-
cided that the plaintiff-appellant was not a holder 
in due course as defined by the Negotiable Instru-
ment Act, and therefore, on the facts presented 
on the application for the summary judgment the 
defendant-respondent was not liable on the note 
in question, because it had not been filled in 
strictly in accordance with the authority that he 
had given Potoker, the alleged maker, to use the 
blank note for a guarantee of payment for coal 
to be purchased by the said Potoker. Sumn1ary 
judgment of the Essex County Circuit Court in 
favor of the plaintiff-appellant and against the 
defendant-respondent was accordingly reversed. 
It is from that judgment that the plaintiff-appel-
lant has appealed to this court. 

ARGUMENT. 
Point I. 

The appellant argues that the Supreme Court 
erred in holding that the plaintiff-appellant was 
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not a holder in due course, and relies upon the 
case of Penbrook Trust Company v. Wiegand & 
Co., 100 N. J. L. 353; 127 Atl. 404, decided by this 
court. He construes the opinion of Mr. Justice 
Katzenbach as establishing the proposition that 
a payee of a negotiable instrument may be a 
holder in due course. The facts · in that case, 
however, show that Wiegand & Co. made two 
notes, for two thousand ($2,000) dollars each, 
dated September 21, 1922, and September 23, 
1922, with the payee's name left blank, and de-
livered them to the White Finance Company. 
The notes came into the hands of the Paxtang 
Shoe Manufacturing Co., who had obtained them . 
from the Mutual Finance Company of Philadel-
phia, in exchange for their notes of like amounts. 
These notes were acquired by the Penbrook Trust 
Company by purchase from the Paxtang Shoe 
Manufacturing Co. on October 7, 1922, before 
the due date of the one, and on October 13, 1922, 
-before the due date of the second, and when they 
were so acquired they were '' filled out, complete 
and regular on their face, and were purchased by 
the Paxtang Company, so far as the evidence 
discloses, in good faith, and without any notice 
of any irregularity or failure of consideration.'' 

On these facts Penbrook Trust Company v. 
Wiegand & Co., has no application to the present 
case, because not only did the plaintiff, the Pen-
brook Trust Company, but its immediate prede -
cessor in title, the Paxtang Company, acquire 
the notes completely filled out before the due 
dates. They were endorsees, and not payees of 
the notes in question, and come under the defini-
tion of a holder in due course, SeGtion 52 of the 
Negotiable Instrument Act, C. S. 3741. 

It is significant that the case of Asb itry Park 
Electric Supply Co. v. Megill, 131 Atl. 181, 
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mentioned by Mr. Justice Parker in his opinion, 
was decided in the Supreme Court on May 12, 
1926, after the decision in Penbrook Trust Com-
pany v. Wiegand & Co. In that case the Supreme 
Court held that a payee cannot be a holder in due 
course, under the Negotiable Instrument Act, and 
certainly the Supreme Court was not overruling 
the Court of Errors and Appeals. 

Cases are mentioned in the plaintiff-appellant's 
brief where courts of other jurisdiction have held 
that a payee may be a holder in due course. It 
is true that there are two opposing theories as 
to that proposition. One line of authorities, in-
cluding New Jersey, holds that the payee in 
whose hands an instrument has its inception, as 
an obligation, cannot be a holder in due course 
under the Negotiable Instrument Act. The lead-
ing authorities for that rule are: Vander Ploeg v. 
Van Zuuk, 135 Iowa, 350; 112 N. W. 807; 13 L. 
R. A. (N. S.) 490; Southern Nat. Life Realty 
Corp. v. People's Bank, 178 Ky. 80; 198 S. W. 
543; St. Charles Savings Bank v. Edwards, 243 
Mo. 553; 147 S. W. 978; Bank of Gresham v. 
Walch, 76 Or. 272; 147 Pac. 534; Lewis v. Clay, 
67 L. J. Q. B. N. S. (Eng.) 361; Herdman v. 
Wheeler, 1 K. B. (Eng.) 361. 

Another line of cases, including the case of 
How,ard National Bank v. Wilson, et al., 120 
Atl. 889; 96 Vt. 438; Ex Parte Goldberg & 
Lewis, 191 Ala. 356; 67 So. 839, L. R. A. 1915 F 
1157; Liberty Trust Company v. Tilton, 217 
Mass. 462; L. R. A. 1915 B 144, 105 N. E. 605, 
and other cases mentioned in appellant's brief 
hold that a payee may be a holder in due course. 

The entire subject is exhaustively treated in 
the annotations to the case of Merchants Na-
tional Bank v. Smith, 59 Mont. 280; 196 Pac. 523, 
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as reported in 15 A. L. R. page 431, the annota-
tions commencing on page 437. A logical con-
struction of the Negotiable Instrument Act sup-
ports the conclusion reached by our Supreme 
Court, that the payee in whose hands the instru-
ment has its inception, cannot be a holder in 
due course under the act. Section 52 of the 
Negotiable Instrument Act, C. S. 37 41, contains 
the codified definition of a holder in due course. 
Two of the essentials are therein set forth as 
follows: 

1. That it is complete and regular on its 
face. 

4. That at the time it was negotiated to 
him, he had no notice of any infirmity in the 
instrument, or defect in the title of the 
person negotiating it. 

The term ''negotiated'' as here used is defined 
in Section 30 of the Negotiable Instrument Act, 
C. S. 3738, '' An instrument is negotiated when it 
is transferred from one person to another in such 
manner as to constitute the transferee, the holder 
thereof; if payable to bearer, it is negotiated by 
delivery; if payable to order, it is negotiated by 
the endorsement of the holder, completed by de-
livery.'' Therefore, if one takes a note that is 
not complete and regular upon its face, he does 
not come within the first requirement of section 
52, defining a holder in due course. Further, if 
he takes a note made '' to order'' with the payee's 
name left blank, and fills in his own name as 
payee, then he does not acquire the note by 
negotiation as defined by Section 30 of the 
Negotiable Instrument Act, and does not come 
within the fourth requirement of Section 52 of 
the Negotiable Instrument Act. 

Throughout the act a holder in due course is 
construed as one to whom a completed instru -
ment has been negotiated by one in whose hands 
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it was already an obligation. The cases that 
hold that a payee may be a holder in due course 
disregard the pertinent definition of the N ego-
tiable Instrument Act, and rely upon the theory 
that such was the Common Law rule, and that the 
Negotiable Instrument Act was not 'intended to 
reverse it, and restrict the Common Law rights of 
a payee. 

Thus, in ex parte Goldberg & Lewis, supra, 
the Court says : 

"It is clear that, if subdivision 4 of Sec-
tion 5007 ( of the Alabama Commercial Code, 
which corresponds with Section 52 of our 
Negotiable Instrument Act) does not by 
necessary implication exclude a payee in 
every case from the status of 'holder in due 
course,' there is nothing else in the Code 
which -even suggests that result. 

And even if we could not construe sub-
division 4 as above indicated, we think it 
would still be perfectly consonant with rea-
son and with the general language and pur-
pose of the law, to hold that the definition 
of a 'holder in due course,' as expressed in 
the entire section (5007) was framed with 
regard only to the usual and ordinary case 
of negotiatees; and that the occasionally 
exceptional status of a payee as such is 
simply a casus omissus, contemplated and 
provided for by Section 5143, 'In any case 
not provided for in this chapter, the rules 
of the law merchant shall govern.' '' 

Thus that Court holds that even if they ·were 
obliged to construe Section 5007 of their Com-
mercial Code, which corresponds to Section 52 
of the Negotiable Instrument Act, as excluding 
payees from the class of "holder in due course " 

' they vvould still hold, notwithstanding, that a 
payee could be a holder in due course on the 
ground that it was a "casus omissus" and 
governed by the rules of the Common Law 11er-
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chant. That Court further held that '' it might 
be conceded that 'negotiate' as used throughout 
the Act means always only the transfer from 
one holder to another, after the instrument has 
been issued'' but that that does not affect their 
judgment. 

In Liberty Trust Company v. Tilton, 217 Mass. 
462, L. R. A. 1915 B 144, 105 N. E. 605. The 
facts are as follows: One Perley G. Tilton signed 
a note to the order of the plaintiff and presented 
it complete in every respect except its amount, 
which was blank, to the defendant, Frank B. Til-
ton, who, for the accommodation of Perley G. 
Tilton, signed it in blank on the back upon the 
express representation and agreement by Per-
ley G. Tilton that the defendant's signature 
should not be operative nor the instrument be 
delivered unless and until one Leonard Grant also 
should sign on the back, and that then it should 
be filled out for two hundred ($200.00) dollars, 
and no more. Leonard Grant did not sign the 
instrument, the amount of four hundred ($400.00) 
dollars was filled in, and the instrument, without 
the knowledge or authority of the defendant, and 
in violation of the agreement between him and 
Perley G. Tilton, was delivered complete in form 
to the plaintiff, the payee, who took it for valu e 
in good faith and without knowledge of the agree-
ment between the maker and the defendant. The 
question was whether the defendant was liable to 
the plaintiff. The Supreme Judicial Court of 
Massachusets held that the point had not until 
then been decided in Massachusetts, and found in 
favor of the plaintiff. But it is important to note 
that in that case the decision was based on the 
definition of the word "negotiation" and not 
upon the requirements of what is our Section 52 
of the Negotiable Instrument Act. There the 

7 

Court particularly held '' that the note was de-
livered complete in form to the plaintiff, the 
payee, who took it for value in good faith and 
without notice of the agreement between the 
maker and the defendant.'' 

Here also the Court held that a note may be 
negotiated to its payee on the ground that Sec-
tion 4 7 of their Negotiable Instrument Code, 
which corresponds to Section 30 of our own Act, 
should be construed in the following way: 

'' The remaining sentence of Section 43, 
viz, 'if payable to bearer, it is negotiated by 
delivery; if payable to order, it is negoti-
ated by the endorsement of the holder com-
pleted by delivery' was not intended to in-
clude .all the ways in which an instrument 
might be negotiated, nor to restrict the 
comprehensive terms of the preceding sen-
tence. Plainly under these two sections, a 
negotiable instrument, payable to a named 
payee, is negotiated when the physical pos-
session of it is handed, for value, to the per-
son named as payee. One effect of the last 
sentence of Section 4 7 is to describe the 
method by which the person who first be-
came the holder may pass a title. It does 
not comprehend all the ways by which an 
instrument may be negotiated.'' 

But even so, that case is not an authority for 
the proposition that a payee may acquire an un-
filled note, and be considered a holder in due 
course. For the Court particularly emphasizes 
the fact that it '' was delivered compl ete in form 
to the plaintiff, the payee.'' 

These two cases afford an example of the line 
of reasoning that is followed in the other cases 
where a payee is deemed a holder in due course. 

The Courts, which like New Jersey, hold that 
a payee is not a holder in du e course, follow the 
authority of Vand er I'l oeg v. Yan Zuuk, 131 
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Iowa 350, 13 L. R. A. (N. S.) 490. In that case 
the facts were tha~ a note of two thousand 
($2,000.) dollars, naming the plaintiff as payee, 
and the two defendants as joint makers, with one 
Pothoven, was signed by the two defendants be-
fore it was fully completed, being at that time 
a mere blank printed form, and that the two de-
fendants signed their names, at the request of 
Pothoven, who was a partner of one of them, on 
the representation that he would use it to raise 
one hundred fifty ($150.00) dollars; that Pot-
hoven in fact, being indebted to the plaintiff in 
the sum of two thousand ($2,000.00) dollars, in-
serted the plaintiff's name, and the amount of 
Two thousand ($2,000.00) dollars, and delivered 
it to the plaintiff. It appears in the evidence that 
the date was filled in by one W. G. Vander Ploeg, 
who frequently transacted business for the plain-
tiff, his father, and who knew of the filling of the 
name of the payee and the amount by Pothoven 
before the note was delivered to the plaintiff; 
but the final delivery was made directly by Pot-
hoven to plaintiff, and there was a conflict in the 
evidence as to whether the son had any authority 
to act for the plaintiff in this particular trans-
action. The facts are recited in full because they 
are so similar to the case at Bar. 

The Iowa Supreme Court held that Vander 
Ploeg, the plaintiff, was not a holder in due 
course, basing their opinion on the definition of 
Section 52, ·which is also our Section 52 of the 
Negotiable Instrument Act, defining a holder in 
due course, and in doing so justify that posi-
tion as follows: 

'' But we must take the Negotiable Instru-
ments Act as it is written, and, while the 
gen_eral purpose was to preserve the existing 
law so far as it was uniform, yet in many 
respects in which there was a conflict or 
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doubt under the authorities the language of 
the statute lays down rules which are not 
to be ignored simply because in some respects 
a change in the law is effected. With refer-
ence to the language which we have been 
considering in this very case, takei; sub~tan-
tially from Section 20 of the Engh sh bill of 
exchange act, the court says, in Herman v. 
Wheeler, 1 K. B. 361, 'We have .been very re-
luctant to come to the conclusion that the 
judgment in favor of the defendant in this 
case was right because it appears danger-

' ' ous even to cast any doubt upon a payee_ s 
right to recover when he has taken a bill 
or note complete and regular on the face of 
it honestly and for value; but, after care-' ' fully considering the matter, we have c~me 
to the conclusion that we should be unfairly 
straining the words if we did not hold that 
"negotiated" in its proviso at the end of 
the 20th section, meant transferred by one 
holder to another.' '' 

The Court concluded its opinion with the state-
ment: . 

"We see no escape from the con_clusion 
that, under the statute, plaintiff, being not 
a holder in due course, but the person to 
whom the note was made payable, and to 
whom it was delivered as an effective instru-
ment took it subject to the defense that 
Poth~ven had no authority to fill in Two 
thousand ( $2 000.00) Dollars as the amount 
of the note a~d deliver it to plaintiff.'' 

It is unnecessary to continue the analysis of 
the cases in the line of authority following Van-
der Ploeg v. Van Zuuk, to the effect that a payee 
may not be a holder in due course, because even 
were we to concede, for the sake of argument, 
that a payee may be a holder in due course, it 
would not avail this plaintiff, because in every 
case where the courts have held that a payee 
may be a holder in due course, the instrument 
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was complete on its face at the time when the 
defendant acquired it. 

Thus in Howard National Bank v. Wilson, 120 ' Atl. 889, the Supreme Court of Vermont HELD, 
that: 

'' A payee may be a holder in due course') · 
but predicates that status upon the fact 
that he has taken commercial paper complete, 
on its face honestly and for value. And 
goes ori to 'say, "No question is made but 
that the note was complete and regular on 
its face, that the plaintiff became the holder 
before the note was overdue, and that the 
note was taken for value." 

And in Ex Parte Goldberg & Lewis, also re-
lied upon by the plaintiff-appellant, and where 
the Court held that a payee may be a holder in 
due course, the Court goes on to say: 

"What we do decide is that the payee of 
a co1npleted negotiable note, to whom it is 
given for value without notice, and in the 
ordinary way of business, by one of several 
n1akers to whom it has been entrusted by an-
other maker for that purpose-albeit by 
fraud-or upon condition as in this case, 
is as to the obligation of such other party 
a bona fide holder in due course of trade.'' 

Here again the instrument was complete on its 
face, when acquired by the payee. 

And in Liberty Trust Company v. Tilton, 
sitpra, also relied upon by the plaintiff-appellant, 
and holding that a payee may be a holder in due 
course, Chief Justice Rugg, writing the opinion, 
says: 

'' The conclusion follows that the payee 
named in a pron1issory note, who purchases 
it complete in farm for value, before ma tur-
ity, in good faith and without notice, of any 
infirmity in the title or otherwise, is a per-
son to whom it has been negotiated as a 
holder in due course.'' 
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But in this case when the plaintiff acquired the 
alleged note, it consisted of nothing but a blank 
form with two endorsements, including the de-
fend~nt-respondent 's endorsement on the back. 
This appears by_ the affidavit of the plaintiff-ap-
pellant 's brother, Herman Maurer, on page 28 
of the State of Case. On page 29 he describes 
how he acquired the note. He states how his 
brother gave him a check for Three Thousand 
($3,000.00) Dollars, dated November 3rd, 1926, 
and then: 

'' I took this check and turned it over to 
Morez Potoker at my house, No. 223 Renner 
Avenue, Newark, N. J. and received from 
him a note dated November 5th, 1926, to the 
order of Asher Maurer for Three thousand 
($3,000.00) and endorsed by H~rman Poto-
ker and Henry Hahn. At that time only Mr. 
Morez Potoker and myself were present 
and the note was filled in in my pres-
ence by Morez Potoker and I noticed that 
the endorsements were already on the back 
of the note. The said note was filled in by 
said Morez Potoker and made to the order 
of Ash~r Maurer payable ·in six months at 
the Merchants & Manufacturers National 
Bank.'' 

The plaintiff-appellant did not acquire an in-
strun1ent complete and regular on its face, and 
so on no theory can possibly be said to be a 
holder in due course. 

When the defendant-respondent endorsed the 
note, he endorsed it merely for the purpose of 
permitting the maker, Morez Potoker, to use the 
same for the purchase of coal as a guarantee for 
the payment of the coal so to be purchased. 
Under Section 14 of the Negotiable Instrument 

• Act, C. S. 3736, in order to hold the defendant 
liable on such a paper, it must be filled in strictly 
in accordance with the authority given, and 
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within a reasonable time, unless and if after 
completion it is negotiated to a holder in due 
course, in which event he may enforce it, as if it 
had been filled in strictly in accordance with 
the authority given. The plaintiff-appellant not 
being a holder in due course, the defendant is 
not liable on his signature, and the judgment 
of the Supreme Court is correct, and should be 
affirmed. 

Point II. 
In the plaintiff-appellant's brief, under point 

three, he argues that Herman Maurer was not 
the agent of Asher Maurer, the plaintiff-appel-
ant, in the negotiations for the purchase of the 
alleged note, but was the agent of Morez Potoker, 
and that the Supreme Court erred in finding, as 
a fact, that he was the agent of Asher Maurer, 
plaintiff-appellant. A complete answer to that 
proposition is that if there is any question of 
fact involved in this case necessary to a proper 
determination, then the Circuit Court was with-
out jurisdiction to enter judgment summarily, 
and the case should have been sent to a jury. 
But the plaintiff-appellant is wrong in his con-
clusion. By the affidavit of Herman Maurer 
(page 28, State of Case), it appears that some-
time in the latter part of October he was im-
portuned by Morez Potoker, for a loan of Three 
Thousand ($3,000.00) Dollars. That he person-
ally could not make the loan and then approached 
his brother, Asher Maurer, and recommended 
the loan to him, who agreed to take the same, 
and gave him a check of Three Thousand 
($3,000.00) Dollars, with instructions "my 
brother then told n1e that he would ·want the 
same arrangem ent s, that i , a note similarly en-
dorsed, with checks for monthly payments.'' He 
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then took the check and turned it over to Morez 
Potoker, and received from him a note dated 
November 5th. Attention is directed to the fact 
that although the check is dated November 3rd, 
the note is dated November 5th, two days later, 
indicating that the terms of the loan were closed 
after Herman Maurer had received the check 
for Three Thousand ($3,000) Dollars, with in-
structions to make the loan upon the same terms 
as he theretofore had obtained. The check was 
then turned over to Morez Potoker, the maker, 
and the note was filled in right then and there, 
made payable to the order of Asher Maurer, at 
six months, in the Merchants & Manufacturers 
National Bank, and six checks, to the order of 
Asher Maurer for Five hundred ($500.00) Dol-
lars each, pay~ble one each month, for the period 
of the loan, delivered to Herman Maurer. 

The parties who closed the loan were Morez 
Potoker the borrower, looking after his own 
interest~, and Herman Maurer, looking after 
the interests of his brother, Asher Maurer, the 
plaintiff-appellant. He carried his brother's 
check for Three thousand ($3,000.00) Dollars, 
and his purpose and function was to obtain, in 
exchange for the Three thousand ($3,000.00) 
Dollar check a note of Morez Potoker, endorsed 
by Henry Hahn and Herman Potoker, and six 
checks of Five hundred ( $500.00) Dollars each. 
His brother, the plaintiff-appellant, had en-
trusted him with the check for Three thousand 
($3,000.00) Dollars on condition that he should 
exchange the same for these securities, and he 
was there representing his brother, and not 
l\forez Potoker, the n1aker, who was there taking 
car e of his own interests. He was the agent 
of Asher Maurer, the plaintiff-appellant. No 
other inference is pos sible fron1 hi s affidavit. 
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We respectfully submit that the judgment of 
the Supreme Court should be affirmed. 

KRAEMER, SIEGLER & SIEGLER, 
Attorneys for and of Counsel with 

Def endan t-Responden t. 
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