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Writ of Certiorari.

(Sealed July 9, 1928.)
New JErsSEY, to wit:

Tue State or NEw JrrsEy to JoHN
McCurcrron, Clerk of the County of
(sEAL) Passaie, and Passatc VarLey WATER
CommissioN, a body corporate, GREET-

ING:

WEe, being willing for certain reasons to be cer-
tified of a certain order made on the 12th day of
May, 1928, by Charles C. Black, Justice of the Su-
preme Court, on the petition of Passaic Valley
Water Commission, a body corporate of the State
of New Jersey, appointing three commissioners
to fix the compensation to be paid by said Pas-
saic Valley Water Commission for the lands,
waterworks and property of the Passaic Con-
solidated Water Company, a corporation of the
State of New Jersey, in said petition described to
be taken and condemned for public use in pursu-
ance of the provisions of Chapter 195 of the Laws
of 1923 and the acts amendatory thereof and sup-
plemental thereto, po HEREBY cOMMAXD YOU, John
MeCutcheon, Clerk of the County of Passaie, that
you send under your seal to our Justices of our
Supreme Court of Judicature at Trenton, on the
twentieth day of July next, as well the said order,
the petition of said Passaic Valley Water Com-
mission and the order fixing the time and place
for the hearing of such petition together with the
amendments and order thereon with all things
touching and concerning the same as fully and en-
tirely as they remain in your office by whatso-
ever names the parties may be called therein, to-
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Writ of Certiorari.

gether with this, our Writ, that we may further
cause to be done thereupon what of right we shall
see fit to be done.

Wirxess, WiLiam S. GumMEeRE, Ksquire, Chief
Justice of our Supreme Court at Trenton, this

F 9th day of July, 1928.

Frep L. Broopcoop,

Clerk.

LixpaBury, DEPUE & FAULKS,
Attorneys.

Kndorsed:
This Writ is allowed, let it be sealed.
20 Dated July 5, 1928.
By the Court

Cmas. C. Brack
Justice of Supreme Court.

Service of the within Writ acknowledged for the
Passaic Valley Water Commission.
Dated July 10th, 1928.

&

30 Wwm. B. GourLEy,
Attorney for Passaic Valley

Water Commission



Order on Petition for Appointment of
Condemnation Commissioners.

(Filed April 24, 1928.)
BEFORE

His Honor CmarLes C. Brack,
JusTicE oF THE SUPREME COURT.

Ix TEE MATTER

of

The application of Passatc Var-
Ley WaTer CommissioN for the
appointment of three commis-
sioners to fix the compensation
to be paid for the water works,
rights, franchises and property
of Passaic ConsoLmmaTEp WATER
Company to be taken and con-
demned for public use.

ORDER.

Application having been made to me, Charles
(. Black, a Justice of the Supreme Court of the
State of New Jersey, by the Passaic Valley Water
Commission, a corporation of this State, organized
under and by virtue of Chapter 195 of the Laws of
1923 by petition on behalf of the cities of Paterson,
Passaic and Clifton for the appointment of three
commissioners to fix the compensation to be paid
by said commission for the lands, water works and
property in said petition described, to be taken
and condemned for public use in pursuance of the
provisions of said statute, and the damages, if any,
by the reason of the taking of the same, I do here-
by assign, Saturday, the twelfth day of May, 1928,
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Order on Petition for Appointment of
Condemmnation Commassioners.

at the hour of ten o’clock in the forenoon( day-
light saving time) at the Court House in the City
of Paterson, County of Passaic, as the time and
place for the hearing of said petition before me,
and I direct that notice of said hearing be given to
the owners, occupants, corporations and persons
appearing of record to have an interest in the
lands, water works and property set forth in said
petition at least six (6) days before the hearing:

It is further ordered that the petition and this
order be filed in the office of the Clerk of the
County of Passaic and notice of the pendency of
these proceedings be filed and recorded in said
County and certified copies of said petition and
order filed in the Clerk’s Office of the Counties of
Hudson, HEssex and Morris, respectively, and no-
tice of the pendency of these proceedings be filed
and recorded in the office of the Register of Deeds
in the Counties of Hudson and Essex respectively
and in the office of the Clerk of the County of
Morris, as by the statute required.

It is further ordered that said notice shall be
also published twice in the Paterson Morning
Call, once this week and once the following week
and a copy thereof mailed on or before April 28th,
1928, to such of the parties interested as reside out
of this State, including any corporation having its
principal office outside of this State, whose address
can be ascertained.

Given under my hand this 24th day of April
A. D. 1928,

CHas. C. Braock,
Justice, Supreme Court.




(Filed April 24, 1928.)

Petition for Appointment of Condemnation
Commissioners.
BEFORE

HIS HONOR CHARLES C. BLACK,

Justice or THE SuprREME CoURT.

Ix THE MATTER

of

The application of Passaic Var-
LEY Warer Commission for the
appointment of three commis-
sioners to fix the compensation
to be paid for the water works,
rights, franchises and property
of Passatc ConsormaTep WATER
JompANY to be taken and con-
demned for public use.

To the Honorable Charles C. Black, Justice of the
Supreme Court of the State of New Jersey:

The petition of Passaic Valley Water Commis-
sion, respectfully shows that:

1. The City of Paterson, the City of Passaic
and the City of Clifton at the time of the passage
of the ordinances hereinafter mentioned, and for
a long time prior thereto, up to the present time,
were and are municipalities in the State of New
Jersey, having power to take land and other prop-
erty for public use, in which water was and is
supplied for domestic and public use by a privately
owned water works, to wit, the water works owned
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Petition for Appointment of Condemnation
Commassioners.

by the Passaic Consolidated Water Company, a
corporation organized under the laws of the State
of New Jersey.

2. Prior to the second day of July, A. D. Nine-,
teen hundred and twenty-seven, the respective
governing bodies of the said cities of Paterson,
Passaic and Clifton severally adopted an ordi-
nance entitled, ‘““An Ordinance authorizing pro-
ceedings for the acquisition by purchase or con-
demnation of the water works, rights, franchises
and property of the Passaic Consolidated Water
Company by the joint action of the cities of Pater-
son, Passaic and Clifton,”” wherein and whereby
they respectively ordain that the City so passing
such ordinance join with the two other cities in
an application on behalf of the said cities, pursu-
ant to Chapter 195 of the Laws of 1923 and any
other laws of New Jersey which may be applicable
to such proceeding, to a Justice of the Supreme
Court for the appointment of Commissioners to
acquire by purchase or condemnation, on behalf
of said cities, the said waterworks owned by said
Passaic Consolidated Water Company, together
with the rights and franchises relating thereto and
the rights and franchises to obtain an additional
supply of water and all other property of the
owner of such water works that may be necessary
to maintain, operate, enlarge or extend the water
works so acquired, and to enlarge, extend, main-
tain and operate the same to supply water for the
municipalities acquiring such water works, as
aforesaid, and to all other municipalities thereto-
fore supplied with water by the same water works.
And it was further thereby ordained that the spe-
cial counsel, which said ordinance recites had
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Petition for Appointment of Condemmnation
Commassioners.

been retained by said municipalities be directed
and authorized to take the proper legal proceed-
ings to carry out said ordinances respectively, all
of which more fully appear from a copy of said
ordinances which are hereto annexed, made a part
hereof and to which reference is hereby made.

3. At the time of the passage of the aforesaid
ordinances the following municipalities had been
theretofore supplied with water by the same
water works, to wit, the City of Bayonne, the City
of Garfield, Town of Kearny, Town of Harrison,
Town of Montelair, Town of Nutley, Town of
Bloomfield, Borough of East Newark, Borough of
Prospect Park, Borough of Totowa, Borough of
Haledon, Borough of West Paterson and Town-
ship of Little Falls; all being municipalities of
the State of New Jersey.

4. At least sixty days prior to the 2nd of July,
A. D. 1927, each and every of the foregoing mu-
nicipalities, to wit, said City of Bayonne, City of
Garfield, Town of Kearny, Town of Harrison,
Town of Monteclair, Town of Nutley, Town of
Bloomfield, Borough of East Newark, Borough of
Prospect Park, Borough of Totowa, Borough of
Haledon, Borough of West Paterson, and Town-
ship of Little Falls, were notified in writing that
by virtue of the authority and direction of certain
ordinances, to wit, the ordinances hereinbefore
mentioned, that the said City of Paterson, City
of Passaic and City of Clifton would jointly apply
to the Honorable Charles C. Black, a Justice of
the Supreme Court of the State of New Jersey,
at the Passaic County Court House, at said City of
Paterson, Passaic County, New Jersey, on Satur-
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Petition for Appointment of Condemmation
Commassioners.

day, July 2nd, 1927, at 10 o’clock in the forenoon,
or as soon thereafter as said application could be
heard, for the appointment of a commission in
their behalf to acquire by purchase or condemna-
tion the water works of the Passaic Consolidated
Water Company in said notice particularly de-
seribed as follows:

“The said water works consist of a pump-
ing and filtration plant on the Passaic River
at Little Falls, Passaic County, New Jer-
sey, reservoirs used in connection with said
works, water mains leading from said pump-
ing plant and said reservoirs, to the mu-
nicipalities supplied with water by said water
works, being the municipalities to which
his notice is addressed, and the said cities
of Paterson, Passaic and Clifton, and all
distributing mains and hydrants in the mu-
nicipalities of Paterson, Passaie, Clifton,
Bayonne, Garfield, Kearny, Harrison, Nutley,
Bloomfield, Montclair, Kast Newark, Pros-
peet Park, Totowa, Haledon, West Paterson,
and Little Falls which are owned by said
Water Company, together with all the rights,
and franchises relating thereto, and the rights
and franchises to obtain an additional supply
of water, and any or all other property of
the owner of said water works, the said Pas-
saie Consolidated Water Company, that may
be necessary to maintain, operate, enlarge,
or extend the said water works, and to en-
large, extend, maintain, and operate the same

to supply water in the municipalities acquir-

ing such water works, as aforesaid, the said
cities of Paterson, Passaic and Clifton, and
in all other municipalities theretofore sup-
plied with water by the same water works.”’

The said notice in writing further notified said
municipalities that said application would be made
pursuant to an act of the legislature of the State
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Petition for Appoimtment of Condemnation
Commassioners.

of New Jersey entitled, ‘“An Act to authorize two
or more municipalities in this State by means of
a commission to acquire, either by purchase or
condemnation and operate privately owned water
works, now or hereafter supplying water therein,
and in other municipalities, if any, in which
water is supplied by the same water works,
together with the franchises, rights and any or
all other appurtenant property of the owner
or owners of such works, and to enlarge and ex-
tend the same,”” passed March 23, 1923, and
known as Chapter 195 of the Laws of 1923, of the
State of New Jersey, and an act of said legislature
amending the same passed March 29, 1926, known
as Chapter 283 of the Laws of 1926 of said State,
and also any other laws of said State which may
be applicable thereto, and that said notice was
given to said municipalities pursuant to Chapter
195 of the Laws of 1923. The said notice was
signed by the respective cities of Paterson, Pas-
saic and Clifton by their respective Mayors, under
the respective seals of the said cities and attested
by their respective City Clerks, and thereupon
duly served upon the said municipalities, to wit,
the City of Bayonne, City of Garfield, Town of
Kearny, Town of Harrison, Town of Montelair,
Town of Nutley, Town of Bloomfield, Borough of
East Newark, Borough of Prospect Park, Bor-
ough of Totowa, Borough of Haledon, Borough
of West Paterson and Township of Little Falls,
respectively, as more fully appears by the proofs
of such service presented to your Honor at the
time of the application for the order for the ap-
pointment of commissioners made on July 2nd,
1927, and hereinafter particularly mentioned, and
which proofs are on file in the office of the Clerk
of the Passaic County Circuit Court.
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5. On July 2nd, 1927, application was made to
your Honor at the Passaic County Court House,
pursuant to said ordinances and the notices afore-
said, for the appointment of a commission on
behalf of the City of Paterson, the City of Pas-
saic and the City of Clifton to acquire said water
works, and that thereupon your Honor made an
order dated July 2nd, 1927, in and by which, after
reciting that the said last mentioned cities had
given notice to the said City of Bayonne, City of
Garfield, Town of Kearny, Town of Harrison,
Town of Monteclair, Town of Nutley, Town of
Bloomfield, Borough of Kast Newark, Borough of
Prospeet Park, Borough of Totowa, Borough of
Haledon, Borough of West Paterson, and Town-
ship of Little Falls, that they would jointly apply
to your Honor, a Justice of the Supreme Court,
at the time and place therein stated, for the ap-
pointment of a commission in their behalf of not
more than five persons to acquire by purchase or
condemnation the water works of the Passaic Con-
solidated Water Company, which water works,
together with the rights and franchises relating
thereto and the rights and franchises to obtain
an additional supply of water and any or all other
property of the owner of such water works, of the
Passaic Consolidated Water Company, which may
be necessary to maintain, operate, enlarge or ex-
tend the said water works and to enlarge, extend,
maintain and operate the same to supply water in
the municipalities acquiring the said water works
as aforesaid, the said cities of Paterson, Passaic
and Clifton, and all other municipalities thereto-
fore supplied with water by the same water works;
and further reciting that more than sixty days
notice of said application had been given to said
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City of Bayonne, City of Garfield, Town of
Kearny, Town of Harrison, Town of Monteclair,
Town of Nutley, Town of Bloomfield, Borough of
Fast Newark, Borough of Prospect Park, Bor-
ough of Totowa, Borough of Haledon, Borough
of West Paterson and Township of Little Falls,
which were all of the municipalities supplied with
water by the same water works other than Pater-
son, Passaic and Clifton and that proof of such
service had been duly made; your Honor, as a
Justice of the Supreme Court, by virtue of the
power and authority vested in you by law as
said order declares, appointed James Wilson and
J. Willard DeYoe, residents of the City of Pater-
son, Arthur S. Hughes, resident of the City of
Passaic, and William V. Negus, resident of the
City of Clifton, to acquire the water works afore-
said, either by purchase or condemnation, together
with the rights and franchises relating thereto
and the rights and franchises to obtain an addi-
tional supply of water and any or all other prop-
erty of the Passaic Consolidated Water Company,
the owner of said water works, that may be nec-
essary to maintain, operate, enlarge or extend,
the water works so acquired and to enlarge, ex-
tend, maintain and operate the same as aforesaid
and in all other municipalities heretofore supplied
with water by the same water works, as more fully
and at large appears from the original order
signed by your Honor and now on file with the
Clerk of the said Circuit Court.

6. As soon as practicable, to wit, on July 11,
1927, the said James Wilson, J. Willard DeYoe,
Arthur S. Hughes, and William V. Negus met in
the City Hall of the City of Paterson and after
being duly sworn to truly and faithfully discharge
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Petition for Appomtment of Condemmnation
Commissioners.

their duties as such commissioners thereupon pro-
ceeded to organize by electing one of their num-
ber, to wit, said James Wilson as president, and
by appointing Paul L. Troast as Secretary and
Treasurer; and did furthermore adopt a namie
whereby they might sue and be sued, to wit, the
name ‘‘Passaic Valley Water Commission,”” and
did adopt a seal for the commission circular in
form with the name ‘‘Passaic Valley Water Com-
mission’’ and the year ‘“1927°’ thereon. The said
treasurer was also required to give bond with
surety in the sum of $10,000 for the faithful per-
formance of his duty; which bond was executed
and delivered to the commission in due course.

7. Immediately after organization the said Pas-
saic Valley Water Commission proceeded to nego-
tiate for the purchase of the entire water works
aforesaid supplying water in the municipalities
making the application for its appointment and
in the other municipalities supplied with water
as aforesaid by the same water works, and to that
end, after several meetings with the chief officers
of said company, offered the owner of said water
works, to wit, said Passaic Consolidated Water
Company, a fair price for the same, to wit: the
sum of $8,276,127 for the said water works, which
offer said Passaic Consolidated Water Company
rejected and refused to accept. Said Commission
and said owner could not agree on terms for the
sale thereof and said commission was unable to
acquire said property by agreement with the
owner by reason of disagreement as to the price.

8. Thereupon said Commission at a meeting
held on the twenty-fourth day of January, 1928,
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duly resolved, in pursuance of said Chapter 195 of
the Laws of 1923, to make application to a justice
of the Supreme Court for the appointment of a
commission to condemn the water works in pur-
suance of and in the manner prescribed by an act
entitled, ‘“An Act to regulate the ascertainment
and payment of compensation of property con-
demned or taken for public use (Revision of 1900)
approved March 20, 1900, and the amendments
and supplements thereto, and to invoke and exer-
cise in the manner provided in said act approved
March 20, 1900, and its supplements and amend-
ments for the purpose aforesaid, in its own name,
all of the powers of the applying municipalities,
or any of them, to acquire property for public use.

9. The said water works are located in more
than one county, to wit: in the Counties of Pas-
saic, Hudson, Essex and Morris. The greater part
in value of the land and other property is situate
in the County of Passaic. A general description
of the said water works and other property of the
Passaic Consolidated Water Company which your
petitioner has determined to acquire on behalf of
the cities of Paterson, Passaic and Clifton pursu-
ant to the authority conferred upon them by law,
is as follows:

The water works and all the property of
the Passaic Consolidated Water Company, in-
cluding real estate, rights-of-way, easements,
water rights, franchises, contracts, plant,
structures, personal property, materials and
all other property except money and securi-
ties and except its franchise as a corporation,
consisting of :

(a) The dam, pumping station, filter plant
and appurtenant works located on the Pas-
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Petition for Appomtment of Condemmnation
Commissioners.

saic River in the Borough of Totowa and
Township of Little Falls in the County of
Passaic:

(b) The Great Notch Reservoir and ap-
purtenant works located in the Borough of
West Paterson, Passaic County:

(¢) The New Street Reservoir and appur-
tenant works located in the Borough of West
Paterson:

(d) The main transmission line, consisting
generally of a 51-inch diameter steel pipe ex-
tending from the said pumping station at
Little Falls to Kearny Avenue and Belleville
Turnpike, Kearny, and appurtenant strue-
tures, located in the Boroughs of Totowa and
West Paterson, Township of Little Falls and

‘ity of Clifton, Passaic County, the Town of
Bloomfield, Town of Nutley, and Town of
Belleville, Kssex County, and the Town of
Kearny, Hudson County:

(e) The 42-inch transmission main leading
from said Little Falls plant to Paterson, the
30-inch steel Acquackanonk transmission
main, all connecting pipes between the afore-
said transmission mains and the reservoirs
and all pipe lines, meters, services, hydrants
and other appurtenances located in public
streets and private rights-of-way and meters
owned by said Company installed on prem-
ises of various consumers in the Cities of Pat-
erson, Passaic and Clifton and the Borough of
Prospect Park and elsewhere:

(f) The Stony Road Reservoir and appur-
tenant works, the Dyers Pipe Line and ap-
purtenant works, Middle and Totowa Reser-
voirs and appurtenant works, located in Pat-
erson:

(g) The Valley Yard on Ryle Road and
the Pipe Yard at 35th Street, in Paterson; the
yard on Monroe Street and the office build-
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ing at 145 Prospect Street, in Passaic and the
Booster Pumping Station on Brown Avenue
in the Borough of Prospect Park:

(h) All water rights of said company in the
Passaic River and its tributaries and else-
where and all rights and franchises relating
to said company and the rights and franchises
to obtain an additional supply of water or
that may be necessary to maintain, operate,
enlarge or extend the said water works:

(i) The interest of said company in all con-
tracts for the purpose of supplying water or
water rights to or for the sale of water to or
by the Passaic Consolidated Water Company :

(j) All supplies on hand, general equip-
ment, fixtures, appliances, vehicles, office
equipment, tools, implements, repair parts
and all other personal property connected
with or used in connection with said water
works wherever located:

(k) All Company records, schedules, maps,
plans, and drawings showing in any way the
extent, amount or location of dams, pipes,
valves, meters, services, hydrants, service
lines or other structures or property and all
other records necessary or convenient for the
operation or extension of the said water
works :

(1) The several parcels of land on Stone-
house Brook known as the Kikeout Reservoir
Site in the Borough of Kinnelon, Morris
County, the several parcels of land on either
shore of the Pequannock river in the town-
ship of Pequannock, and the Boroughs of
Butler and Riverdale in Morris County and
the Boroughs of Bloomingdale and I’ompton
Lakes in Passau, County; the several parcels
ot land adjoining the 1‘1ght of-way of the City
of Newark’s Pequannock pipe line extending
from Macopin Reservoir to Little Falls, in the
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Petition for Appointment of Condemmation
Commassioners.

Boroughs of Kinnelon, and Butler and the
Township of Pequannock, Morris County, and
Townships of Wayne and Little Falls, Passaic
County, and all other real estate and rights-
of-way. Being the same property described
in the petition to your Honor for the appoint-
ment of Commissioners to acquire the same
by purchase or condemnation.

10. The tracts of land owned by said Company
of which a general description is above set forth
are more particularly described in a mortgage
given by said Company to The First National
Bank of the City of New York, Trustee, to secure
an issue of bonds in the sum of $50,000,000., which
mortgage bears date May 1, 1924, and was re-
corded June 16, 1924, in Book R-13 of Mortgages
for Passaic County on page 142 ete.: and was
also recorded on June 17, 1924, in Book F-10 of
Mortgages for Morris County on page 1 ete. and
was also recorded on June 17, 1924, in Book 1246
of Mortgages for Hudson County on page 1 ete.
and was also recorded on June 16, 1924, in Book
(-51 of Mortgages for Kssex County on page 511,
ete.; also the following tracts of land of said
company acquired since May 1, 1924; a tract de-
scribed in a deed from The Highland Water Com-
pany to Passaic Consolidated Water Company
bearing date November 5, 1925, and recorded in
the Register’s Office of the County of Passaic on
November 6, 1925, in Book 1-32 of Deeds for said
County on page 493; also a tract of land deseribed
in a deed from said Highland Water Company to
Passaic Consolidated Water Company bearing
date May 7, 1926, and recorded in the Register’s
Office of the County of Passaic on May 15, 1926, in
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ete., also a traet of land described in a deed from
The Society for Hstablishing Useful Manufac-
tures to Passaic Consolidated Water Company
bearing date February 1, 1928, and recorded in
the Register’s Office of the County of Passaic on
February 7, 1928, in Book K-34 of Deeds for said
County on page 181; also a tract of land described
in a deed from August P. Mezzanotte and Angela
Mezzanotte, his wife, to Passaic Consolidated
Water Company bearing date October 27, 1924,
and recorded in the Register’s office of the County
of Passaic on November 21, 1924, in Book M-31 of
Deeds for said County on page 567 ; also a tract of
land described in a deed from Karl Zulauf and
Maria Zulauf, his wife, to Passaic Consolidated
Water Company bearing date January 12, 1928;
also a tract of land described in a deed from the
Order of Poor Clares of the Immaculate Concep-
tion to Passaic Consolidated Water Company
bearing date March 31, 1925, and recorded in the
Register’s Office of the County of Passaic on April
6, 1925, in Book X-31 of Deeds for Passaic County
on page 150; also a tract of land described in a
deed from James Pearson and Elizabeth E. Pear-
son, his wife, to Passaic Consolidated Water Com-
pany bearing date April 30, 1925, and recorded in
the Register’s Office of the County of Passaic on
May 2, 1925, in Book A-32 of Deeds for said
County on page 121.

Excepting and reserving therefrom all that
tract of land described in a deed from the Passaic
Consolidated Water Company to State of New
Jersey bearing date October 16, 1924, and recorded
in the Register’s Office of the County of Passaic
on January 23, 1925, in Book W-31 of Deeds for
said County on page 61; also excepting and re-
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serving therefrom a right of way to erect and
maintain a bridge over the Pequannock River for
road purposes only across a certain tract of land
described in the deed from Passaic Consolidated
Water Company to The American Homes Com-
pany bearing date November 12, 1925, and re-
corded in the Register’s Office of the County of
Passaic on March 18, 1926, in Book P-32 of Deeds
for said County on page 574; also excepting and
reserving therefrom an easement for drainage
purposes over and across the tract of land de-
seribed in a deed from The Passaic Consolidated
Water Company to the State of New Jersey bear-
ing date March 8, 1927, and recorded in the
Register’s Office of the County of Passaic on
March 25, 1927, in Book 0-33 of Deeds for said
County on page 436, ete.; also the tract of land
described in a deed from Passaic Consolidated
Water Company to The Holland Company bearing
date April 27, 1927, and recorded in the Register’s
Office of the County of Passaic on April 28, 1927,
in Book T-33 of Deeds for said County on page
70 ete.

The above tracts of land are to be taken by your
petitioner subject to all easements of any persons
therein appearing of record.

11. Your petitioner further shows that the fol-
lowing mortgages appear of record as liens upon
the water works and other property of said Pas-
saic Consolidated Water Company, that is to say:
a mortgage given by The Passaic Water Company
a former owner of part of said property to John
J. Brown, Trustee, which mortgage bears date
April 15, 1875, and was recorded March 17, 1877,
in the Clerk’s Office of the County of Passaic in
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Book G-2 of Mortgages for said County on page
574 ; which mortgage was also recorded on July
30, 1875, in the Clerk’s Office of Morris County in
Book E-3 of Mortgages for said County on page
23 ete. This mortgage was given to secure an
issue of bonds in the sum of $225,000.; a mortgage
given by the Passaic Water Company, a former
owner of part of said property to John J. Brown,
Trustee, which mortgage bears date April 1, 1880,
and was recorded June 30, 1880, in Book Li-2 of
Mortgages for Passaic County on page 597 ete.
This mortgage was given to secure an issue of
bonds in the sum of $200,000. Said John J. Brown
died on January 23, 1894, and proceedings were
thereafter had in the Court of Chancery whereby
The Paterson Savings Institution of Paterson
was appointed Trustee of said mortgage: a mort-
gage given by the Passaic Water Company, a
former owner of part of said property, to The
Central Trust Company of New York, Trustee,
which mortgage bears date June 1, 1887, and was
recorded on January 15, 1890, in the Clerk’s Of-
fice of the County of Passaic in Book R-3 of Mort-
gages for said County on page 587 ete. This mort-
gage was given to secure an issue of bonds in the
sum of $2,500,000. The principal office of said The
Central Trust Company of New York is at No.
80 Broadway, in the City, County and State of
New York. A mortgage given by The Acquacka-
nonk Water Company, a former owner of part of
said property to The Central Trust Company of
New York, Trustee, which mortgage bears date
November 1, 1889, and was recorded on December
17, 1889, in the Clerk’s Office of the County of
Passaic in Book R-3 of Mortgages for said County
on page 507, ete., and was given to secure an issue
of bonds in the sum of $300,000. A mortgage given
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by The Acquackanonk Water Company, a former
owner of part of said property, to the Paterson
Savings Institution, Trustee, which mortgage
bears date January 1, 1896, and was recorded on
April 25, 1896, in the Clerk’s Office of the County
of Passaic in Book X-4 of Mortgages for said
Jounty on page 519, ete., and was given to secure
an issue of bonds in the sum of $300,000. The
principal office of The Paterson Savings Institu-
tion is at No. 129 Market Street, Paterson, New
Jersey. A mortgage given by The Passaic Water
Company, a former owner of part of said prop-
erty, to the Paterson Savings Institution, Trustee,
which mortgage bears date January 1, 1896, and
was recorded on March 11, 1896, in the Clerk’s
Office of the County of Passaic in Book X-4 of
mortgages for said county, on page 271, and was
given to secure an issue of bonds in the sum of
$500,000. A mortgage given by The Monteclair
Water Company, a former owner of part of said
property, to the Paterson Savings Institution,
Trustee, which mortgage bears date January 1,
1896, and was recorded on April 13, 1896, in the
(Clerk’s Office of the County of Essex in Book R-12
of Mortgages for said County on page 518 ete. and
was given to secure an issue of bonds in the sum of
$500,000. A mortgage given by The Acquacka-
nonk Water Company, a former owner of part
of said property to The Bankers Trust Company,
Trustee, whose principal office is at No. 16 Wall
Street, in the City, County and State of New York,
which mortgage bears date January 1, 1908, and
was recorded in the Clerk’s Office of the County
of Passaic on January 11, 1909, in Book Y-7 of
mortgages for said County on page 93 and was
given to secure an issue of bonds in the sum of
$800,000. A mortgage given by The Passaic Water
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Company, a former owner of part of said prop-
erty, to The Bankers Trust Company, Trustee,
which mortgage bears date January 1, 1908, and
was recorded in the Clerk’s Office of the County
of Passaic on January 11, 1909, in Book Y-7 of
Mortgages for said County on page 125 and was
given to secure an issue of bonds in the sum of
$1,200,000. A mortgage given by The Montclair
Water Company, a former owner of part of said
property, to the Bankers Trust Company of New
York, Trustee, which mortgage bears date Janu-
ary 1, 1908, and was recorded in the Register’s
Office of the County of Passaic on January 1, 1909,
in Book Y-7 of Mortgages for said County on page
162 ete. and was given to secure an issue of bonds
in the sum of $400,000. A mortgage given by the
East Jersey Water Company, a former owner of
part of said property, to the Bankers Trust Com-
pany of New York, Trustee, which mortgage bears
date January 1, 1909, and was recorded in the
Register’s Office of the County of Passaic on
Mareh 22, 1909, in Book Y-7 of Mortgages for said
County on page 352 ete. and was given to secure
an issue of bonds in the sum of $800,000, which
mortgage was also recorded on December 28, 1909,
in the Register’s Office of the County of Essex in
Book X-24 of Mortgages of said County on page
388 ete. Also the mortgage aforesaid given by
the Passaic Consolidated Water Company to The
First National Bank of New York, whose prineipal
office is at No. 2 Wall Street, in the City, County
and State of New York, bearing date May 1, 1924,
to secure an issue of bonds in the sum of $50,000,-
000. and recorded as aforesaid.

12. The Passaic Consolidated Water Company,
a corporation organized under the laws of the
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State of New Jersey, is the true and lawful owner
and occupant of the said water works and other
property and that the residence and principal of-
fice of said Passaic Consolidated Water Company
is at No. 158 Ellison Street, in the City of Pater-
son, County of Passaic and State of New Jersey.

13. The purpose of this application is to acquire
all of the said property as above described of
said The Passaic Consolidated Water Company
except moneys and securities and except its fran-
chise as a corporation to the end that the petitioner
on behalf of said cities of Paterson, Passaic and
Clifton, may own said property free and clear
from all encumbrances thereon, and supply said
cities with water for domestic and public use, and
perform such obligations in relation to supplying
water which are binding at the present time upon
said Passaic Consolidated Water Company.

14. In addition to supplying water to the cities
of Paterson, Passaic and Clifton, the said Passaic
Consolidated Water Company supplies water to
the following municipalities to wit: the City of
Bayonne, City of Garfield, Town of Kearny, Town
of Harrison, Town of Monteclair, Town of Nutley,
Town of Bloomfield, Borough of Kast Newark,
Borough of Prospect Park, Borough of Totowa,
Borough of Haledon, Borough of West Paterson,
and Township of Little Falls, and to certain water
companies to wit: to the New York and New Jer-
sey, Water Company, whose principal office is at
No. 23 West Eighth Street, in the City of Bayonne,
in the County of Hudson, The New Jersey Subur-
ban Water Company, whose principal office is at
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in the County of Hudson, and New Jersey Water
Service Company whose principal office is at the
Bank Building, Boonton Avenue, Butler, in the
County of Morris.

15. Your petitioner therefore prays that your
Honor will appoint three disinterested freeholders,
residents of the said County of Passaic, commis-
sioners, to examine and appraise the said lands
and other property and to assess the damages on
at least six days notice to be given to the persons
interested in the said property; in such manner
as your Honor may direct, and in such order of
appointment, fix the date on or before which said
commissioners shall file their report, and to that
end your Honor shall assign by order, the time
and place for the hearing of this petition before
your Honor or before any Justice of the Supreme
Court and directing proper notice thereof to be
given said owner and persons interested.

Passatc Varrey Warer CoMMISSION,
By James WiLson,

President.
Attest:
Pavn L. TroasT,
Secretary.
(Seal)
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StaTE oF NEW JERSEY,
County or Passaic,

ArrrUR H. PrATT, being duly sworn on his oath
says: I am the engineer of the Passaic Valley
Water Commission, the petitioner named in the
foregoing petition, in the matter of the proceed-
ings to acquire the water works and other prop-
erty as therein deseribed. The matters stated in
the foregoing petition are true according to the
best of my knowledge, information and belief. I
have been familiar for years with the property
of the Passaic Consolidated Water Company as
described in said petition. This property lies in
the counties of Passaie, Morris, Essex and Hudson.
More than four-fifths in value of the land and
other property of said company as described in
the said Petition are situate in the County of
Passaic. At a special meeting of said Commis-
sion held at its office in the United States Trust
Building in the City of Paterson on the Thirteenth
day of January, 1928, at which all the members of
the Commission were present, the President and
Secretary of said Passaic Consolidated Water
Company appeared to negotiate for the sale of
said water works and other property to said Com-
mission together with all rights and franchises
relating thereto and the rights and franchises to*
obtain an additional supply of water and any or
all other property of the owner of such water °
works that might be necessary to maintain, oper-
ate, enlarge or extend, the water works so ac-
quired and to enlarge, extend, maintain and
operate the same to supply water in the muniei-
palities acquiring such water works and any or
all other municipalities heretofore supplied with
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water by the same water works as described in the
petition aforesaid. Said Commission offered said
company the sum of $8,276,127 for the said water
works and other property described in the peti-
tion, which offer said company rejected and re-
fused to accept. Said Commission and said owner
could not agree on terms for the sale thereof and
said Commission was unable to acquire said prop-
erty by agreement with the owner by reason of
disagreement as to the price.

ArraUR H. PrATT.

Sworn and subscribed to before me
this 18 day of April, 1928. f
Ouive M. FERRER,
A Notary Public of New Jersey.
(B

StareE or NEW JERSEY,
County or Passaic,

PavLr Troasr, being duly sworn on his oath says,
I am the Secretary of The Passaic Valley Water
Commission. The copies of the ordinances an-
nexed to the foregoing petition are true copies of
the original ordinances adopted by the cities of
Paterson, Passaic and Clifton respectively, the
same having been compared by me with the said
originals. Several meetings were held between
said Commission and the representatives of said
Passaic Consolidated Water Company, that is to
say with the President and Secretary and with the
President, Secretary and Counsel of said com-
pany, for the purpose of agreeing upon terms for
the sale of the property of said company described
in said petition. Said Commission offered for said
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property the sum of $8,276,127 free from encum-
brances. Said company through its President and
Secretary demanded the sum of $18,000,000.
Later, on January 23, 1928, I served upon John
H. Cook, President of said company, a written
offer to purchase the property of said company de-
seribed in said petition by said Commission signed
by the President and Secretary of said Commis-
sion, on behalf of the cities of Paterson, Passaic
and Clifton at the sum of $8,276,127 free from en-
cumbrances. I also verbally made the same offer
to said John H. Cook as such President. The said
Company in writing and verbally refused said
offer. The difference in price was too great to
agree upon terms for the sale thereof.

Paur L. TroasT.

Sworn and subscribed to before me
this 18th day of April, 1928. §
Orive M. FERRER,
A Notary Public of New Jersey.
(L. S.)

AN ORDINANCE authorizing proceedings for
the acquisition by purchase or condemnation of
the water works, rights, franchises, and property
of the Passaic Consolidated Water Company by
the joint action of the cities of Paterson, Passaic
and Clifton.

WaEerEas, the cities of Paterson, Passaic and
(lifton have joined with other municipalities in
obtaining a new supply of water through the
agency of the North Jersey District Water Sup-
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ply Commission, which is constructing for said
cities and other municipalities a water works upon
the Wanaque River, and it is necessary for said
cities of Paterson, Passaic and Clifton to acquire
or construet water mains in the streets and else-
where and a pumping station and the incidental
reservoirs in order to use said new water supply;
and, whereas, the water works owned by the Pas-
saic Consolidated Water Company, consisting of a
pumping and filtration plant on the Passaic River
at Little Falls, Passaic County, New Jersey, and
the incidental reservoirs and mains from said
plant and reservoirs to the said cities of Paterson,
Passaic and Clifton, and distributing mains and
hydrants in the streets of said cities, from which
which water works the said three cities now re-
ceive their present water supply, is adapted for
said purpose of using the said new supply from
the Wanaque River, and

10

20

Wrereas, the said cities have by conferences of -

committees of their respective governing bodies
and by the passage of resolutions by said govern-
ing bodies retaining special counsel in this mat-
ter, taken joint action for acquiring by purchase
or condemnation the water works plant and water
rights and franchises of the said Passaic Consoli-
dated Water Company :

THEREFORE BE IT ORDAINED, by the Board of
Finance of the City of Paterson, that this city join
with the cities of Passaic and Clifton in an appli-
cation on behalf of the said cities, pursuant to
Chapter 195 of the Laws of 1923, and any other
laws of New Jersey which may be applicable to
such proceedings, to a Justice of the Supreme
Court for the appointment of commissioners to

40
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acquire by purchase or condemnation, on behalf
of the said cities the said water works owned by
the said Passaic Consolidated Water Company,
together with the rights and franchises relating
thereto, and the rights and franchises to obtain an
additional supply of water and all other property
of the owner of such water works that may be
necessary to maintain, operate, enlarge, or extend,
the water works so acquired, and to enlarge, ex-
tend, maintain and operate the same to supply
water for the municipalities acquiring such water
works as aforesaid and to all other municipalities
theretofore supplied with water by the same water
works.

10

20 AXND BE IT FURTHER ORDAINED, that the said spe-
cial counsel be directed and authorized to take the
proper legal proceedings to carry out this ordi-
nance.

Passed Feb. 4, 1927.
S. S. Evans,
President Board of Finance.
Approved Feb. 5, 1927,
Corin M’LEean,
30 Mayor.
Attest:

Howazrp L. Bristow,
Clerk.
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AN ORDINANCE authorizing proceedings for
the acquisition by purchase or condemnation of
the water works, rights, franchises, and property
of the Passaic Consolidated Water Company by
the joint action of the cities of Paterson, Passaic
and Clifton.

WaeaEereas, the cities of Paterson, Passaic and
Clifton have joined with other municipalities in
obtaining a new supply of water through the
agency of the North Jersey District Water Sup-
ply Commission, which is constructing for said
cities and other municipalities a water works upon
the Wanaque river, and it is necessary for said
cities of Paterson, Passaic and Clifton to acquire
or construct water mains in the streets and else-
where and a pumping station and the incidental
reservoirs in order to use said new water supply;
and whereas, the water works owned by the Pas-
saic Consolidated Water Company, consisting of a
pumping and filtration plant on the Passaic River
at Little Falls, Passaic County, New Jersey, and
the incidental reservoirs and mains from said
plant and reservoirs to the said cities of Paterson,
Passaic and Clifton, and distributing mains and
hydrants in the streets of said cities, from which
water-works the said three cities now receive their
present water supply, is adapted for said purpose
of using the said new supply from the Wanaque
river, and

Waereas, the said cities have by conferences of
committees of their respective governing bodies
and by the passage of resolutions by said govern-
ing bodies retaining special counsel in this matter,
taken joint action for acquiring by purchase or
condemnation the water works plant and water
rights and franchises of the said Passaic Consoli-
dated Water Company:
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THEREFORE BE IT ORDAINED, by the Board of Pub-
lic Works of the City of Paterson, that this city
join with the cities of Passaic and Clifton in an
application on behalf of the said cities, pursuant
to Chapter 195 of the Laws of 1923, and any other
laws of New Jersey which may be applicable to
such proceedings, to a Justice of the Supreme
Court for the appointment of commissioners to ac-
quire by purchase or condemnation, on bhehalf of
the said cities, the said water works owned by the
said Passaic Consolidated Water Company, to-
gether with the rights and franchises relating
thereto, and the rights and franchises to obtain
an additional supply of water and all other prop-
erty of the owner of such water works that may
be necessary to maintain, operate, enlarge, or ex-
tend the water works so acquired, and to enlarge,
extend, maintain and operate the same to supply
water for the municipalities acquiring such water
works as aforesaid and to all other municipalities
theretofore supplied with water by the same water
works.

AND BE IT FURTHER ORDAINED, that the said spe-
cial counsel be directed and authorized to take the
proper legal proceedings to carry out this ordi-
nance.

Passed February 8, 1927.

Ricuarp R. CHISWELL,
President, Board of Public Works.

Approved February 9, 1927.

CorLin M. M’LEaN,
Mayor.
Attest:
Epwarp DuPreg,

City Clerk.
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AN ORDINANCE authorizing proceedings for
the acquisition by purchase or condemnation of
the water works, rights, franchises, and property
of the Passaic Consolidated Water Company by
the joint action of the cities of Paterson, Passaic
and Clifton.

WaEreas, the Cities of Paterson, Passaic and
Clifton have joined with other municipalities in
obtaining a new supply of water through the
agency of the North Jersey Water Supply Com-
mission which is constructing for said cities and
other municipalities a water works upon the Wan-
aque River, and it is necessary for said cities of
Paterson, Passaic and Clifton to acquire or con-
struct water mains in the streets and elsewhere
and a pumping station and the incidental reser-
voirs in order to use said new water supply; and
whereas, the water works owned by the Passaic
Consolidated Water Company consisting of a
pumping and filtration plant on the Passaic River
at Little Falls, Passaic County, New Jersey, and
the incidental reservoirs and mains from said
plant and reservoirs to the said cities of Paterson,
Passaic and Clifton, and distributing mains and
hydrants in the streets of said cities, from which
water works in the said three cities now receive
their present water supply, is adapted for said
purpose of using the said new supply from the
‘Wanaque River; and

WarEreas, The said cities have by conference of
committees of their respective governing bodies
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and by the passage of resolutions by said govern-
ing bodies retaining special counsel in this mat-
ter, taken joint action for acquiring by purchase or
condemnation, the water plant and water rights
and franchises of the said Passaic Consolidated
Water Company.

THEREFORE BE 1T ORDAINED by the Board of Com-
missioners of The City of Passaic:

That the City join with the cities of Paterson
and Clifton in an application on behalf of the said
cities, pursuant to Chapter 195 of the Laws of
1923, and any other laws of New Jersey which
may be applicable to such proceedings, to a Justice
of the Supreme Court for the appointment of
Commissioners to acquire by purchase or condem-
nation, on behalf of the said cities, the said water
works owned by the said Passaic Consolidated
Water Company, together with the rights and
franchises relating thereto and the rights and
franchises to obtain an additional supply of water
and all other property of the owner of such water
works that may be necessary to maintain, operate,
enlarge or extend the water works so acquired and
to enlarge, extend, maintain and operate the same
to supply water for the municipalities acquiring
such water works as aforesaid and to all other
municipalities theretofore supplied with water by
the same water works.

AxD BE IT FURTHER ORDAINED that the said Special
Counsel be directed and authorized to take the
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proper legal proceedings to carry out this ordi-
nance.
Jorx R. JorNson
AxToN L. PETTERSEN
ABraM PRrEISKEL
JorxN J. RoeeNER
JorN H. MoGuire
Commissioners.
A. D. BoLtox,
City Clerk.

Passed at a regular meeting of the Board of

Commissioners held Tuesday, March 22nd, 1927.
A. D. Bouron,

City Clerk.

AN ORDINANCE authorizing proceedings for
the acquisition by purchase or condemnation of
the water works, rights, franchises, and property
of the Passaic Consolidated Water Company by
the joint action of the cities of Paterson, Passaic
and Clifton.

Waerras, the cities of Paterson, Passaic and
(lifton have joined with other municipalities in
obtaining a new supply of water through the
agency of the North Jersey Distriect Water Supply
Commission, which is constructing for said cities
and other municipalities a water works upon the
Wanaque River, and it is necessary for said cities
of Paterson, Passaic and Clifton to acquire or
construet water mains in the streets and elsewhere
and a pumping station and high service reservoirs
in order to use said new water supply; and where-
as, the water works owned by the Passaic Consoli-
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dated Water Company, consisting of a pumping
and filtration plant on the Passaic River at Little
Falls, Passaic County, New Jersey, and the high
service reservoirs and mains from said plant and
reservoirs to the said cities of Paterson, Passaic
and Clifton, and distributing mains and hydrants
in the streets of said cities, from which water
works the said three cities now receive their pres-
ent water supply, is adapted for said purpose of
using the said new supply from the Wanaque
River, and

‘Waereas, the said cities have by conferences of
committees of their respective governing bodies
and by the passage of resolutions by said govern-
ing bodies retaining special counsel in this matter,
taken joint action for acquiring by purchase or
condemnation the water works plant and water
rights and franchises of the said Passaic Consoli-
dated Water Company:

Now THEREFORE THE CITY OF CLIFTON DOES HEREBY
orpaIN : That this City join with the cities of Pater-
son and Passaic in an application on behalf of the
said cities, pursuant to Chapter 195 of the Laws
of 1923, and any other laws of New Jersey which
may be applicable to such proceedings, to a justice
of the Supreme Court for the appointment of com-
missioners to acquire by purchase or condemna-
tion, on behalf of the said cities, the said water
works owned by the said Passaic Consolidated
Water Company, together with the rights and
franchises relating thereto, and the rights and
franchises to obtain an additional supply of water
and all other property of the owner of such water
works that may be necessary to maintain, oper-

Jp
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ate, enlarge, or extend the water works so ac-
quired, and to enlarge, extend, maintain, and op-
erate the same to supply water for the municipali-
ties acquiring such water works as aforesaid, and
to all other municipalities theretofore supplied
with water by the same water works.

AXD BE IT FURTHER ORDAINED that the said special
counsel be directed and authorized to take the
proper legal proceedings to carry out this ordi-
nance.

Passed: April 5, 1927.

‘Wwu. P. Jorpan,
Chairman of the City Counecil.

Attest: William A. Miller,
City Clerk.

Approved: S. G. Thorburn,
Mayor.

A True Copy of Petition and Order.
Dated April 27th, A. D. 1928,

Jou~n McCurcHEON,
Clerk.

By Lroza B. MagrsH,
Deputy Clerk.
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Order Appointing Condemnation
Commissioners.

(Filed May 12, 1928.)
BEFORE

HONORABLE CHARLES C. BLACK,

JUSTICE oF THE SUPREME COURT.

In TaHE MATTER
of

The application of Passaic Var-
Ley Warer Commission for the
appointment of three commis-
sioners to fix the compensation
to be paid for the water works,
rights, franchises and property
of Passatc ConsoLipaTED WATER
Company to be taken and con-
demned for public use.

ORDER.

Passaic Valley Water Commission, a corpora-
tion of this State, organized under and by virtue
of Chapter 195 of the Laws of 1923, having made
application to me by petition in writing to ap-
point three disinterested freeholders, residents of
the County of Passaic, to examine and appraise
the lands, water works and other property in said
petition deseribed to be taken and condemned for
public use pursuant to law and to assess the dam-
ages if any by reason of the taking of the same
on at least six days’ notice to the parties inter-
ested in said property in such manner as I might
direct, and in such order of appointment to fix
the date on or before which such commissioners

e
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Saturday the 12th day of May, 1928, at the hour
of ten o’clock in the forenoon, daylight saving
time, at the Court House in the City of Paterson,
County of Passaic, be fixed as the time and place
for the hearing of said petition before me and
that notice of said hearing be given to the owners,
occupants, corporations and persons appearing of
record to have an interest in the lands, water
works and other property set forth in said peti-
tion at least six days before the hearing, and that
the said petition and order be filed in the office of
the Clerk of the County of Passaic and notice
of the pendency of the proceedings be filed and
recorded in said county and certified copies of said
petition and order be filed in the Clerk’s Office of
the Counties of Hudson, Essex and Morris respec-
tively and that notice of the pendency of these
proceedings be filed and recorded in the office of
the Register of Deeds in the Counties of Hudson
and Kssex respectively and in the office of the
Clerk of the County of Morris as by the statute
required, and that said notice be published twice
in the Morning Call, once in the week of April
24th, 1928, and once in the following week and a
copy thereof mailed on or before April 28th, 1928,
to such of the parties interested as reside out of
this State including any corporation having its
principal office outside of the state whose address
can be ascertained; and the hearing now having
been had on the day and at the hour and place
named in said order; and evidence satisfactory to
me having been presented by affidavits that no-
tice has been served and published and said pe-
tition and order filed and notice of the pendency
of these proceedings filed and recorded as re-
quired by said order and I having heard what was
to be said in the matter by the attorneys for the
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petitioners and the attorneys for the Passaic Con-
solidated Water Company and of other parties,

Now ruEREFORE, I, Charles C. Black, Justice of
the Supreme Court of the State of New Jersey on
this 12th day of May, 1928, do hereby appoint
James C. Hinchliffe, Thomas H. Wilson and Rob-
ert D. Benson, three disinterested freeholders,
residents of the County of Passaic in which
County the greater part in value of the land and
other property described in the petition are situ-
ate, Commissioners to examine and appraise the
lands, water works and other property in said pe-
tition deseribed and to assess the damages to be
sustained in the taking and condemning of the
lands, water works and property aforesaid for
the purpose set forth in said petition and to pro-
ceed therein as directed by the Act entitled, ‘‘An
Act to regulate the ascertainment and payment of
compensation for property condemned and taken
for public use (Revision of One Thousand Nine
Hundred).

It is further ordered that said Commissioners
give six days notice to each of the persons and
corporations interested in the lands, water works
and property described in said petition of the time
and place when and where they will meet and
proceed to execute their duties under this ap-
pointment.

It is further ordered that said Commissioners
shall file their report on or before the 1st day of
May, 1929.

CuarLes C. Brack,
Justice Sp. Ct.
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BEFORE
HonorasLe CuARLES C. BLACK,

A Justice oF THE SUPREME COURT.

e

10

In Re

Application of Passaic Vavrrey
Warer Commrssion for the ap-
pointment of three Commis-
sioners to fix the compensation AFFIDAVIT,
to be paid for the water works,
rights, franchises and property
of Passatc ConsoLipaTep WATER 20
Company to be taken and con-
demned for public use.

State of New Jersey, S0
County of Passaic, (

Warter W. Corrican, being duly sworn ac-
cording to law on his oath says:
T am the Secretary and Treasurer of the Passaic
(Consolidated Water Company, (hereinafter some- 30
times referred to as the ‘“Water Company’’), a
corporation of the State of New Jersey, and have
been such Secretary and Treasurer since the or-
y ganization of said Company on October 30, 1923.
The records of the said Company including its
i title papers are in my custody as such officer there-
of and I am fully familiar with all of the property
owned by the said Company.
I have read the petition presented in the above
entitled matter to the Honorable Charles C. Black, 40
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Justice of the Supreme Court, on the 24th day of
April, 1928.

(a) The said petition does not describe in a
general way or otherwise, all of the tangible prop-
erty of the Water Company included within the
waterworks of the Water Company and property
relating thereto and used by it in the conduct of
its business and necessary for the operation of
such waterworks.

(b) The descriptions of some of such property
contained in said petition are inaccurate and mis-
leading.

(¢) The said petition also includes in the de-
seription of the property to be condemned and
taken, property not now owned by the Water Com-
pany or owned by it on the date of the filing of said
petition.

(d) The said petition also fails to state whether
or not the said petitioner intends to condemn and
take certain intangible property of the Water
Company, particularly its accounts receivable.

(@) Tangible property of the Water Company
omitted from said petition.

The said petition identifies the real property of
the Water Company by reference to the deserip-
tions contained in a certain mortgage made by
the Water Company to the First National Bank
of the City of New York as Trustee, to secure
bonds in the sum of $50,000,000, which mortgage
bears date May 1, 1924, and was recorded as stated
in said petition, and by reference to the deeds for
certain other tracts of land acquired by the Water
Company subsequent to the date of said mortgage.
The reference, however, to deeds for land ac-

S
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quired by the Water Company subsequent to said
date is incomplete in that no mention is made of
the land acquired by it by deed made by Prospect
Land Company to the Water Company bearing
date February 27, 1925, covering premises located
in the City of Passaic and used by the Water Com-
pany in the conduct of its business, as an office
building, and in that it also omits the right of way
conveyed by the Society for Establishing Useful
Manufactures to the Water Company by deed
dated February 6, 1928, through the Falls
Grounds in Paterson, N. J., which right of way
is used by the Water Company for a pipe line for
the transportation of water and is necessary for
the operation of such water works. The said
description also fails to include the lease of the
building occupied by the Water Company as an
office located at 158 Ellison Street, Paterson, N. J.,
which lease was made to the Water Company by
Lilian A. De Barge, as Executrix of the HEstate of
Samuel Nathan, Deceased, for a term of five years
beginning November 1, 1924, with a renewal privi-
lege of five years from said date:

(b) Inaccuracies in said descriptions.

Subdivision (a) of paragraph 9 of said peti-
tion being a part of the general description of the
property of the Water Company which the peti-
tioner desires to condemn, refers to ‘‘the dam,
pumping station, filter plant and appurtenant
works located on the Passaic River in the Borough
of Totowa and Township of Little Falls in the
County of Passaic.”” Such dam, pumping station,
filter plant and appurtenant works are located
not only in the Borough of Totowa and Township
of Little Falls in the County of Passaic but also
in Wayne Township in said County.
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Subdivision (e¢) of said paragraph 9 refers to
the New Street Reservoir and appurtenant works
as located in the Borough of West Paterson. Said
appurtenant works are located not only in the
Borough of West Paterson but also in the City
of Paterson.

Subdivision (d) of said paragraph 9 refers to
the main transmission line consisting generally
of a 51” diameter steel pipe extending from said
pumping station at Little Falls to Kearny Avenue
and Belleville Turnpike, Kearny. Said 51” steel
pipe extends only to the old Belleville Reservoir
on Joralemon Street in Belleville and a 42” steel
pipe extends from that point to Kearny Avenue
and Belleville Turnpike, Kearny, except that the
crossing under the river consists of seven 16”
wrought iron pipes.

Subdivision (g) of said paragraph 9 refers to
the yard on Monroe Street in the City of Paterson
as property owned by the Water Company. A
portion of such yard is owned by the Water Com-
pany and another portion thereof is leased by said
Company from the Dundee Water Power & Land
Company, a corporation of the State of New
Jersey.

Subdivision (1) of paragraph 9 refers to the
several parcels of land located on either shore of
the Pequannock River in the Township of Pe-
quannock and other places. The Water Company
owns no parcels of land adjoining either shore of
the Pequannock River in the Township of Pequan-
nock, although it owns land adjoining the shore
of said River in the other places mentioned in
said paragraph.
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(¢) Property wcluded wn the description which
is not owned by the Passaic Consolidated Water
Company.

Paragraph 10 of said petition, on page 11 there-
of, attempts to except certain real estate from the
general description of the lands of the Water
(‘ompany as given in the mortgage and deeds re-
ferred to in said paragraph 10 by reference to
deeds made by the Water Company subsequent
to the date of the execution and delivery of said
mortgage. Said paragraph, however, and said
petition fails to mention all of the deeds made by
said Company subsequent to the date of the exe-
cution and delivery of said mortgage for lands
included within the deseription contained in said
mortgage. Since the date of the execution of said
mortgage the following deeds for lands included
within the deseription contained in said mortgage
have been made by said Water Company, none of
which are mentioned in said petition:

1. Deed made February 2, 1925, to William
Baxter conveying right of way across prop-
erty known as the ‘“Slater Mill property’’ lo-
cated at Riverdale.

2. Deed made October 1, 1924, to Fred D.
Mase, conveying 3.1 acres of land located at
Belleville, N. .J.

3. Deed made December 20, 1927, to John
H. Vicine for about 49 acres of land in Pomp-
ton Notch in Pequannock Township.

4. Deed made to Board of Chosen Free-
holders of Passaic County bearing date De-
cember 20, 1927, for a new road at New Street
Reservoir.
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(d) Indefiniteness of the petition with regard to
accounts recewable.

The petition does not state whether the peti-
tioner intends to condemn and take the accounts
receivable and certain other intangible property
of the Water Company. The indefiniteness of the
petition with regard to the accounts receivable of
the Water Company is important in view of the
great value of such accounts.

On the 24th day of April, 1928, the date of the
filing of the said petition, said Company had and
now has, a claim against the New York and New
Jersey Water Company and the New Jersey Sub-
urban Water Company for water furnished said
Companies amounting to $218,679.49, which claim
now is and for some time past has been in course
of litigation with said Companies.

The Water Company on said date also had ac-
counts receivable for water furnished and services
rendered which had been billed to its customers
amounting to $143,026. In addition to the fore-
going the Water Company had, on said date, ac-
crued charges which had not then been billed, for
water furnished amounting to $190,000. It is the
practice of said Company to collect quarterly and
in some instances monthly for water furnished to
its said customers, the charge being based upon
meter readings. In some instances, particularly
in the case of water furnished for fire protection
purposes, collection of a fixed charge is made in
advance.

The Water Company also has on deposit in bank
the sum of $34,345.91, which consists of the amount
of deposits made with it by certain of its custom-
ers to secure the payment of charges for water
furnished and services rendered. The Water Com-
pany is under obligation to return said deposits to
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said customers if and when they shall cease to be
supplied with water by said Company. Said Com-
pany also has on deposit in bank the sum of ap-
proximately $14,713.19, which has from time to
time been deposited with it at the time extensions
of its service were made under agreements with
the depositors, and all or a portion of the amounts
so deposited by said depositors will be returned
under certain circumstances, depending upon the
development of the territory in which such ex-
tensions were made.

The allegations of the petition are so indefinite
and uncertain that it is impossible to ascertain
with certainty, from an examination thereof,
whether any of said accounts receivable or depos-
its are intended to be condemned and taken by
the petitioner or whether any or all thereof are
intended to be excluded from the property to be
condemned and taken.

Tar CoMMISSION IS ATTEMPTING TO TAKE THE
Warer CoMPANY’S PROPERTY WITHOUT JUST COM-
PENSATION AND WITHOUT DUE PROCESS OF LAW.

As appears from paragraph 13 of said petition,
the petitioner is attempting to take the property
of the Water Company free and clear from all en-
cumbrances thereon, whereas Chapter 195 of the
Session Laws of 1923 under which these proceed-
ings were instituted, only authorizes said peti-
tioner to take such property subject to the lien
of any mortgage or mortgages thereon. The fol-
lowing underlying mortgages securing bonds is-
sued by corporations which were subsequently
merged and consolidated into the Passaie Consoli-
dated Water Company are now liens upon certain
portions of the property of the Water Company:
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Passaic Water Company.

(a) Mortgage dated June 1, 1887, made by
Passaic Water Company to Central Trust
Company of New York, Trustee, to secure the
payment of bonds in the aggregate par
amount of $2,500,000. on July 1, 1937, with
interest at the rate of 5% payable semi-annu-
ally. Bonds of the aggregate par amount of
$2,141,000. have been issued and are now out-
standing under this mortgage.

(b) Mortgage dated January 1, 1896, made
by Passaic Water Company to Paterson Sav-
ings Institution to secure the payment of
bonds in the aggregate par amount of $500,-
000. on January 1, 1937, with interest at the
rate of 5% per annum payable semi-annually.
Bonds to the aggregate par amount of $500,-
000. have been issued and are now outstand-
ing under this mortgage.

(¢) Mortgage dated January 1, 1908, made
by Passaic Water Company to Bankers Trust
Company of New York, Trustee, to secure the
payment of bonds in the par amount of
$1,200,000. on January 1, 1958, with interest
at the rate of 5% per annum payable semi-
annually. Bonds of the aggregate par amount
of $1,200,000. have been issued and are now
outstanding under this mortgage.

The bonds secured by said mortgages made
by the Passaic Water Company mentioned
under (a) and (b) hereof are not callable or
payable until the maturity thereof, while the
bonds secured by the mortgage mentioned
under (c) hereof are callable on any interest
payment date on six months’ notice at 105 and
accrued interest.

Montclair Water Company.
(d) Mortgage dated January 1, 1908, made
by Montclair Water Company to Bankers
Trust Company of New York, Trustee, to
secure the payment of bonds in the aggregate
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par amount of $400,000. on January 1, 1958,
with interest at the rate of 5% per annum
payable semi-annually. Bonds of the aggre-
gate par amount of $400,000. have been issued
and are now outstanding under this mortgage.
Such bonds are callable on any interest date
on six months notice at 105 and acerued inter-
est.

Fast Jersey Water Company.

(e) Mortgage dated January 1, 1909, made
by East Jersey Water Company to Bankers
Trust Company of New York as Trustee, to
secure the payment of bonds in the aggregate
par amount of $800,000. on January 1, 1958,
with interest at the rate of 5% per annum
payable semi-annually. Bonds of the aggre-
gate par amount of $797,000. have been issued
and are now outstanding under this mortgage.
Such bonds are callable on any interest pay-
ment date on six months notice at 105 and
accrued interest.

Acquackanonk Water Company.

(f) Mortgage dated November 1, 1889,
made by Acquackanonk Water Company to
Central Trust Company of New York, as
Trustee, to secure the payment of bonds in
the aggregate par amount of $300,000. on
November 1, 1939, with interest at the rate
of 5% per annum payable semi-annually.
Bonds of the aggregate par amount of $294,-
000. have been issued and are now outstand-
ing under this mortgage.

(g) Mortgage dated January 1, 1896, made
by Acquackanonk Water Company to Pater-
son Savings Institution to secure the payment
of bonds in the aggregate par amount of
$300,000. on January 1, 1939, with interest at
the rate of 5% per annum payable semi-
annually. Bonds of the aggregate par amount
of $300,000. have been issued and are now
outstanding under this mortgage.
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(h) Mortgage dated January 1, 1908, made
by Acquackanonk Water Company to Bank-
ers Trust Company of New York, as Trustee,
to secure the payment of bonds in the aggre-
gate par amount of $800,000. on January 1,
1958, with interest at the rate of 5% per
annum payable semi-annually. Bonds of the
aggregate par amount of $800,000. have been
issued and are now outstanding under this
mortgage.

The bonds respectively secured by mort-
gages of the said Acquackanonk Water Com-
pany mentioned under (f) and (g) hereof are
not callable or payable until the days when
they respectively become due, as above stated.
The bonds secured by the mortgage of the
said Acquackanonk Water Company men-
tioned under (h) hereof are callable on any
interest payment date on six months’ notice
at 105 and interest.

On May 1, 1924, the Passaic Consolidated
Water Company executed and delivered its
mortgage to the First National Bank of New
York as Trustee, to secure the payment of
bonds in the aggregate par amount of $50,-
000,000. Bonds in the aggregate par amount
of $1,504,000. have been issued and are now
outstanding under this mortgage. Such bonds
bear interest at the rate of 6% per annum
payable semi-annually and will mature on
May 1, 1949. They are callable on any in-
terest date after May 1, 1934, on thirty days’
notice at 110 and accrued interest.

From the foregoing statement it appears that
bonds to the amount of $3,197,000., with annual
interest charges of $159,850., will not mature until
the year 1958, although such bonds are callable on
six months’ notice at a premium of $50. per bond;
that bonds to the amount of $1,504,000., with an-
nual interest charges of $90,240., will not mature
until 1949, and that such bonds are not callable
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until after May 1, 1934, and then only at a pre-
mium of $100. per bond; that bonds to the amount
of $594,000., with annual interest charges of $29,-
700., will not mature until 1939; and that bonds
to the amount of $2,641,000., with annual interest
charges of $132,050., will not mature until the year
1937.

The Water Company, after the property which
the petitioner is seeking to condemn shall have
been taken by the petitioner, will have no business

~and no source of income and no means from which

to pay the interest on said bonds, except the
amount which shall be awarded for such property.

If the amount so awarded shall be paid into
the Court of Chancery to be there held as security
for the payment of all of said bonds as and when
they mature and for the payment of interest there-
on in the meantime, such amount would be greatly
reduced by such payments below the value of the
Water Company’s interest in said property and
the Water Company will be deprived of fair com-
pensation for its property so taken. Under such
a method of condemnation the Water Company
can never receive the fair value of its interest in
the property unless the award therefor shall in-
clude not only the value of the property deter-
mined without reference to the liens thereon but
also the damages occasioned the Water Company
by reason of depriving it of its entire business
and source of income and leaving it with its obli-
gations.

Your petitioner is advised that under the gen-
eral Condemnation Act of 1900, pursuant to which
the above mentioned petition has been filed, it is
the duty of the Condemnation Commissioners to
fix and determine the amount of their award with-
out considering liens upon or the several inter-
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ests in such property. If the amount of the award
for the property of the Water Company shall be
determined in such manner and thereafter such
award shall be deposited in the Court of Chancery
to be held until the maturity or the redemption of
such bonds and payments made therefrom with
interest to such date of maturity or redemption as
aforesaid, the property of the Water Company
will be taken for public use without just compen-
sation in violation of Section 16 of Article I of
the Constitution of the State of New Jersey and
the Water Company will be deprived of its prop-
erty without due process of law in violation of the
14th Amendment to the Constitution of the United
States.

Upon the basis of thorough appraisals hereto-
fore made and of partially completed appraisals
now in the course of preparation the property of
the Water Company proposed to be taken by the
petitioner, and whether there is intended to be
included therein the accounts receivable, and
other intangible property hereinbefore specifi-
cally mentioned, the value of such property is sub-
stantially in excess of Twenty Million Dollars.

Deponent therefore prays that a Writ of Cer-
tiorari may be issued out of the Supreme Court
to review the appointment of Condemnation Com-
missioners in accordance with the prayer of said
petition.

Warter W. CorriGax.

Sworn to and subscribed before me
this 12th day of May, 1928.

Gustave A. LEIMBACHER,
Notary Public of New Jersey.
[Norary SEAL.]
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Afhdavit of John H. Cook.

In re

Application of Passarc Vanrey
Warer Commission for the ap-
pointment of three commis-
sioners to fix the compensation )AFFIDAVIT.
to be paid for the water works,
rights, franchises and property
of Passaic ConsonmaTep WATER
Company to be taken and con-
_demned for public use.

StaTE 0F NEW JERSEY,Z
' o S8, ¢
CouNTy orF KSSEX, §

Joux H. Coox, being duly sworn according to
law, on his oath, says:

I reside in the City of Passaie, in the County of
Passaic and State of New Jersey, and am the
President of the Passaic Consolidated Water
Company (hereinafter sometimes referred to as
the ‘“Water Company’’), a corporation of the
State of New Jersey, and have been such Presi-
dent since the organization of said Water Com-
pany on October 30, 1923.

The Company was formed through the consoli-
dation of Acquackanonk Water Company, Hast
Jersey Water Company, Kearny Water Com-
pany, Montelair Water Company and Passaic
Water Company. At the time of its incorpora-
tion T was the chief officer of each of the com-
panies so consolidated into it and had long been
familiar with the properties owned by each of
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them and the business done by each of them. I
devote my entire business time to the manage-
ment and affairs of the Water Company and am
thoroughly familiar with its property and busi-
ness.

From the time of its incorporation the Water
Company has actively carried on a large business
in supplying water for public use to various muni-
cipalities and their inhabitants. It is a publie
utility of the State of New Jersey within the mean-
ing of such term as defined by Chapter 195 of the
Laws of 1911, and has been adjudged so to be both
by the New Jersey Supreme Court and the New
Jersey Court of Hrrors and Appeals. The Water
(fompany supplies either directly or through other
water companies all of the potable water used
within the Township of Little Falls, Borough of
Totowa, City of Paterson, City of Passaic, City
of Clifton, Borough of West Paterson, Town of
Kearny, Town of Harrison, Borough of Hast
Newark, Borough of Prospect Park, and all or
practically all of the water so used in the City of
Bayonne. The Water Company also supplies a
large part of the water used in the Town of Bloom-
field and has connections with and may be under
obligation to supply water for similar purposes
to the Town of Montelair. It also has connections
with other municipalities and is prepared to ren-
der a standby service to them.

As appears from the petition in the above mat-
ter the Water Company’s properties are located
in the Counties of Passaic, Morris, Essex and
Hudson. The total population supplied by the
Water Company is about 425,000. Within its
Paterson district it has about 185 miles of trans-
mission and distribution mains, of which over 16
miles are 16” to 48” in diameter; upwards of
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1,600 fire hydrants; upwards of 22,000 meters, and

“upwards of 22,000 service pipe connections to con-

sumers. In its Passaic District it has about 67
miles of transmission and distribution mains from
4” to 20” in diameter; upwards of 610 fire hy-
drants; upwards of 7,400 meters and upwards of
7,400 service pipe connections to consumers. In
its Clifton district it has about 54 miles of trans-
mission and distribution mains from 6” to 30” in
diameter; upwards of 400 fire hydrants; upwards
of 6,500 meters and upwards of 6,500 service pipe
connections to consumers. In Essex County it has
about two and one-half miles of mains from 16”
to 51” in diameter and in Hudson County about
one-half mile of mains which are nearly all 42”
in diameter. The quantity of its hydrants, meters
and service pipe connections is, of necessity, con-
stantly changing and constantly increasing. It
is constantly required to make extensions to its
mains and other properties and to expend very
substantial amounts not only for such extensions
but in betterments and repairs to its mains and
other facilities. During the last two years it has
expended for such purposes upwards of $710,000.
The nature of the business in which it is engaged,
the growth of the population in the important
territories it serves, makes it certain that it will
be compelled to continue such expenditures during
the pendency of the proceedings herein in which
a very large part, if not practically all, of its en-
tire property, assets and franchises are sought
to be condemned. It is impossible to estimate
what this sum will be.

In so far as the Water Company may during the
pendency of such proceedings expend moneys for
repairs and betterments to its present facilities,
the Act under which such proceedings are taken,
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as T am credibly informed and believe, makes no
provision for compensation for such expendi-
tures. In so far as such expenditures may be
made for extensions of and additions to its mains
and other facilities, these will not be included in
the property sought to be condemned and yet will
be rendered worthless to the Water Company by
separation from its other property proposed to
he taken. As I am similarly informed and believe,
{he Act under which such proceedings are sought
to be taken makes no provision whatever for the
awarding of damages to the Water Company on
account of any of these matters. During the same
period it is inevitable that the Water Company
will also be required to supply a large number of
additional meters and service pipe connections
and the same thing is true as to these.

Tts accounts receivable are necessarily con-
stantly changing. As they stood as of April 24,
1928, the date of the filing of the petition herein
seeking the appointment of condemnation com-
missioners, they are set forth in the affidavit of
Walter W. Corrigan, verified May 12, 1928, to be
submitted herewith. They have of necessity
changed considerably since April 24, 1928, and
will at the time that the Company’s property is
taken be entirely different from what they were
on the date of the filing of the said petition, and
will continue to change daily so long as the Water
Company continues its business. Its ordinary ac-
counts receivable as its business is now conducted
consists of upwards of 35 thousands of accounts,
representing amounts due for water furnished to
an equally large number of consumers. This situ-
ation will be of necessity continue so long as the
Water Company continues to do business. I am
similarly informed and believe that under the
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said petition the Passaic Valley Water Commis-
sion cannot take over these accounts as they will
stand at the time they may take possession of the
Company’s property and franchises. If they are
not so taken, the Water Company will undoubt-
edly be faced with great difficulty and suffer mate-
rial loss and damage in attempting to collect the
same as it will no longer have the power of col-
lection by discontinuance of service and will nec-
essarily be thereby greatly damaged. The Water
Company’s bills are rendered monthly or quar-
terly and the average amount thereof to the indi-
vidual household consumer does not exceed $15.
per annum,

Practically the entire revenue of the Water
Company is derived from its ordinary accounts
receivable representing the charges made by it
for water furnished either directly to consumers
or to other water companies. During the year
1927 its operating expenses exclusive of deprecia-
tion and interest on bonded indebtedness
amounted to $1,152,453. It must continue to make
operating expenditures at least substantially at
this rate until such time as its property and fran-
chises are taken from it, if they are to be taken
from it under the proceedings herein.

The taking of the Water Company’s property
and franchises, as aforesaid, for public use pursu-
ant to the provisions of the statutes under which
the same are sought to be taken, and which are
designated in the petition for the appointment of
condemnation commissioners herein, would under
the foregoing circumstances result in the taking
of the property of the Company for public use
without just compensation in violation of Section
16 of Article T of the Constitution of the State
of New Jergey, and in depriving the Company
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of its property without due process of law in
violation of the Fourteenth Amendment to the
Constitution of the United States.

Jorx H. Cooxk.

10 This 17th day of May, 1928.
DororrY B. GoODEN,
Notary Public for New Jersey.
My commission expires Feb. 17, 1931.

Sworn to and subscribed before me%

Petition for Order Amending Petition.

Before His Honor, Cuarnes C. Brack,
20 Justice of the Supreme Court.

a

Ix TaE MATTER

of

The application of Passatc Var-
LeY Warer CommissioNn for the
appointment of three Commis-
sioners to fix the compensation
to be paid for the water works,
30 rights, franchises and property
of Passaic Consolidated Water
Company to be taken and con-

demned for public use.

PrriTION,

To the Honorable Cmarres C. Brack, Justice of
the Supreme Court of the State of New
Jersey.

The petition of Passiac Valley Water Commis-
sion respectfully shows that:

40
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1. Your petitioner presented its petition to
your Honor on the 24th day of April, 1928, pray-
ing that your Honor appoint three disinterested
freeholders, residents of the County of Passaic,
Commissioners to examine and appraise the lands
and other property of the Passaic Consolidated
Water Company and to assess the damages, and
your Honor did on said last date assign Saturday,
the 12th day of May, 1928, at the hour of ten
o’clock in the forenoon, daylight saving time, at
the Court House in the City of Paterson, as the
time and place for the hearing of said petition and
for the appointment of three commissioners to
examine and appraise the property in said petition
described and assess the damages if any, on which
last named day your Honor appointed James C.
Hinchlifee, Thomas H. Milson and Robert D. Ben-
son, three disinterested freeholders of the County
of Passaic, Commissioners to examine and ap-
praise the property described in said petition.

2. The said Passaic Consolidated Water Com-
pany by its counsel on said May 12th, 1928, upon
the hearing of said petition apprised your Honor
that certain premises of which said company was
the owner or in which it had an interest were not
included in said petition.

3. Your petitioner therefore desires to amend
its said petition to the end that the said property
of said company may be included in the condemna-
tion proceedings aforesaid and therefore prays
said petition be amended in the following manner:

All that tract of land more particularly de-
seribed in the deed from Prospect Land Com-
pany to Passaic Consolidated Water Com-
pany bearing date February 27, 1925, and re-
corded March 3, 1925, in Book U-31 of page
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541 ete. of deeds for Passaic County. Also a
right of way ten feet wide across lands de-
scribed in a grant made by The Society for
Kstablishing Useful Manufactures to Passaic
Consolidated Water Company bearing date
February 6, 1928, and recorded February 7,
1928, in Book K-34 of Deeds for Passaic
County on page 182 ete. in which to lay, op-
erate, maintain and renew a thirty-six (36)
inch conecrete and a forty (40) inch steel pipe
for the transportation of water.

Also such right as the Passaic Consolidated
Water Company may possess in and to the
tract of land known as No. 158 Ellison Street,
in the City of Paterson, County of Passaic, of
which they have possession but of which there
is no recorded title.

Your petitioner prays to amend subdivision (a)
of paragraph 9 of the petition by adding thereto
the words ‘“Wayne Township’’ so that said sub-
division (a) will read as follows:

(a) The dam, pumping station, filter plant,
and appurtenant works located on the Passaic
River in the Borough of Totowa and Town-
ship of Little Falls and Wayne Township in
the County of Passaic.

also to amend subdivision (¢) of said paragraph 9
by adding the words, in the ‘‘city of Paterson’’
thereto so that said subdivision (¢) will read as
follows :

(c) The New Street Reservoir and appur-
tenant works located in the Borough of West
Paterson and in the City of Paterson.

also to amend subdivision (d) of said paragraph 9
so that said subdivision (d) will read as follows:

(d) The main transmission line consisting
generally of a 51 inch diameter steel pipe ex-
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tending from said pumping station at Little
Falls to the Old Belleville Reservoir on Jor-
alemon Street and a 42 inch steel pipe to
Kearny Avenue and Belleville Turnpike,
Kearny, except under the Passaic River
where there are seven 16 inch lines of wrought
iron pipe.

also to amend subdivision (1) of said paragraph 9
by omitting the words ‘‘in the Township of Pe-
quannock’ also any right, title and interest of
said company to a lease for part of the property
of Passaic Consolidated Water Company on Mon-
roe Street in the City of Passaie, County of Pas-
saic, of which said company has possession, but
of which there is no recorded title.

Petitioner further prays to amend paragraph
10 of the petition by adding at the bottom thereof :

ALso excepting and reserving therefrom all
right, title and interest in that tract of land
described in a deed from the Passaic Consoli-
dated Water Company to William Baxter,
bearing date February 2, 1925, and recorded
in the Register’s Office of the County of Mor-
ris on August 27, 1925, in Book P-29 of Deeds
for said County on page 139 ete.

ALso excepting and reserving all that tract
of land situate in the Town of Belleville de-
seribed in a deed from the Passaic Consoli-
dated Water Company to Fred D. Mase bear-
ing date October 1, 1924, and recorded Decem-
ber 5, 1924, in Book A-71 of Deeds for Kssex
County on page 573 ete.

ALso excepting and reserving therefrom all
that tract of land situate in the Township of
Pequannock in the County of Morris de-
seribed in a deed from Passaic Consolidated
Water Company to John B. Vicine, bearing
date October 1, 1925, and recorded June 8,
1926, in Book Z-29 of Deeds for Morris County
on page 410 ete.
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ALSO excepting and reserving therefrom all
those tracts of land situate in the Town of
Nutley in the County of Kssex deseribed in a
deed from Passaic Consolidated Water Com-
pany to Walter Zimmermer, bearing date July
18, 1924, and recorded July 18, 1924, in Book
X-70 of Deeds for HKssex County on page
456 ete.

ALso excepting and reserving therefrom all
the right, title and interest of said company
in and to the tract of land described in a deed
from said company to The Board of Chosen
Freeholders of the County of Passaic bearing
date December 20th, 1927, for a new road at
the New Street Reservoir and not yet re-
corded.

Your petitioner further prays to amend para-
20 graph 13 of said petition so that the same will
read as follows:

13. The purpose of this application is to
acquire all of the property of said Passaic
Consolidated Water Company except moneys
and securities, bills and accounts receivable
and except its franchise as a corporation to
the end that the petitioner on behalf of the
said cities of Paterson, Passaic and Clifton
may own said property free and clear from
all encumbrancs thereon and supply said
cities with water for domestic and public use
and perform such obligations in relation to
supplying water which are binding at the
present time upon said Passaic Consolidated
Water Company.

PASSAIC VALLEY WATER COMMISSION.

By James WiLson,
President.

Attest:
Pavur L. Troasr,

Secretary.
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Srare or NEw JERSEY, |
$S
County or Passiac, §

Pavr L. Troast being duly sworn on his oath
says: I am the Secretary of the Passaic Valley
Water Commission, the petitioner in the above
petition named; the matters and things set forth
in the said petition are true.

PauL L. Troasr.

Sworn and subsecribed to before me this?
7th day of June, 1928. !

Ovive M. FERgER,
A Notary Public of New Jersey.
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Order Amending Petition.
Before His Honor, Crarnes C. BLack,

Justice of the Supreme Court.

Ix THE MATTER

of

The application of Passaic Var-
ey Water Comwmission for the
appointment of three commis-
sioners to fix the compensation
to be paid for the water works,
rights, franchises and property
of Passatc ConsoLIDATED WATER
Compaxy to be taken and con-
demned for public use.

Ozrder.

It appearing to me that the said Passaic Valley
Water Commission has filed its petition praying
that certain amendments be made to its original
petition for the appointment of three disinterested
freeholders, residents of the County of Passaic,
Commissioners to examine and appraise the lands
and other property of said Passaic Consolidated
Water Company and to assess the damages if any,
which said original petition was filed in the Clerk’s
Office of Passaic County on the 24th day of April,
1928 and which amendments are set forth in the
petition now presented to me and that said amend-
ments are reasonable.

It is therefore on this eighth day of June, 1928,
after hearing counsel for said Passaic Valley
Water Commission and counsel for said Passaic
Consolidated Water Company and for the mort-
gagees having liens upon said property, ordered
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and adjudged that said original petition filed in the
Clerk’s Office of the County of Passaic on April
24, 1928, be amended in the manner and form as
set out in the petition presented to me on the day

of the date hereof.

CuarLes G. Brack. 10

Stipulation.

NEW JERSEY SUPREME COURT.

IN TaE MATTER

of

The application of Passarc Var-
LYy Warer Commission for the
appointment of three Commis-
sioners to fix the compensation
to be paid for the water works,
rights, franchises and property
of Passarc CoxsormaTep WATER
Compaxy to be taken and con-
demned for public use.

20
On Applica-
tion for Writ
of Certiorari.
STIPULATION.

30

It 18 HEREBY STIPULATED AND AGREED by the par-
ties to the above proceeding as follows:

1. That the hearing had herein upon the Prose-
cutor’s application for a writ of certiorari shall
be regarded and treated as if prior thereto said
writ had been granted and the return made
thereto and such hearing had on said writ and 40

return.
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2. That the order of the Court upon such appli-
cation and hearing may be made in pursuance of
the provisions of the foregoing paragraph of this
stipulation.

3. That the State of Case used upon such hear-
ing, together with the petition for the amend-
ment of the petition for the appointment of com-
missioners and the order amending the latter peti-
tion, shall, except as provided in the following
paragraph hereof, constitute the State of Case
upon which such order is made. It shall be
treated as including a return to such writ, and
the affidavits included therein shall be treated as
taken on due notice under an order of the Court.

4. There shall be regarded as included in such
State of Case a Writ of Certiorari and the Prose-
cutor’s Reasons for the sustaining thereof in the
form attached hereto, which Writ and Reasons
may be filed in the proceeding with the same force
and effect as if filed in time and prior to the order
of the Court herein.

Linpasury, Derur & FauLks,
Attorneys of Prosecutor.

WiLLiam B. GourLey,
Attorney of Respondent.

Dated July 2, 1928.
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New JErsey, to wit:

Tae StatE oF NEw JErsey to Jomx
McCurcrrow, Clerk of the County
[sEAL] of Passaic, and Passatc® VariLey
Warer Commission, a body corpor-

ate, GREETING :

Weg, being willing for certain reasons to be cer-
tified of a certain order made on the 12th day of
May, 1928, by Charles C. Black, Justice of the
Supreme Court, on the petition of Passaic Valley
Water Commission, a body corporate of the State
of New Jersey, appointing three commissioners
to fix the compensation to be paid by said Passaic
Valley Water Commission for the lands, water-
works and property of the Passaic Consolidated
Water Company, a corporation of the State of
New Jersey, in said petition described to be taken
and condemned for public use in pursuance of the
provisions of Chapter 195 of the Laws of 1923
and the acts amendatory thereof and supplemental
thereto, po AEREBY coMmMAND You, John McCutch-
eon, Clerk of the County of Passaie, that you send
under your seal to our Justices of our Supreme
Court of Judicature at Trenton, on the day
of next, as well the said order, the
petition of said Passaic Valley Water Commis-
sion and the order fixing the time and place for
the hearing of such petition, with all things touch-
ing and concerning the same as fully and entirely
as they remain in your office by whatsoever names
the parties may be called therein, together with
this, our Writ, that we may further cause to be
done thereupon what of right we shall see fit to
be domne.
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Wirness, Wirniam S. Guvmmerg, Esquire, Chief
Justice of our Supreme Court at Trenton, this
day of May, 1928.

10

Attorneys.

NEW JERSEY SUPREME COURT.

Ix THE MATTER
20 Of

The application of Passaic Var- 5
Ley Warer Commission for the [On Apphcation
appointment of three commis- \ for Writ of
sioners to fix the compensation Certiorari.
to be paid for the water works, | Rpasoxs.
rights, franchises and property
of Passaic CoNsoLipATED WATER
Company to be taken and con-
demned for public use.

30

The Prosecutor, by Lindabury, Depue & Faulks,
as attorneys, comes and prays that the order made
in the above-entitled proceeding on April 24, 1928
by Charles C. Black, a Justice of the Supreme
Court of the State of New Jersey for the appoint-
ment of three commissioners to fix the compensa-
tion to be paid Passaic Consolidated Water Com-
pany, the Prosecutor herein, by Passaic Valley

BNTE

i
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Water Commission, the Respondent herein, for the
lands, waterworks and property in said order
mentioned, may be set aside, reversed and for
nothing holden, for the following reasons:

1. The legislation under which the proceedings
under review herein for the taking of the fran-
chises and certain of the property of the Prosecu-
tor for public use when applied to said franchises
and property does not and can not provide for
the making of just compensation therefor to the
Prosecutor.

2. Under such proceedings the Prosecutor will
receive no compensation for the enhanced value of
its property proposed to be taken resulting from

the improvements, additions and extensions it

must make while discharging its public duty dur-
ing the pendency of the proceedings, nor damages
for such extensions or additions not taken but ren-
dered worthless.

3. In such proceedings no compensation is pro-
vided for the loss in the value of the Prosecutor’s
accounts receivable which will result from the sep-
aration of the ownership of such accounts from
the ownership of its waterworks and business.

4. The attempt to take the Prosecutor’s fran-
chises and such of its property as is proposed to
be taken, free and clear of liens, is not authorized
by Chapter 195 of the Session Laws of 1923.

5. The attempt to take the Prosecutor’s fran-
chises and such of its property as is proposed to
be taken, free and clear of liens, if consummated
may result in the taking of the Prosecutor’s prop-
erty without just compensation.
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6. The taking of the Prosecutor’s franchises
and such of its property as is proposed to be taken
for public use pursuant to provisions of the stat-
utes under which the same are sought to be taken,
and which are designated in the petition for the
appointment of the condemnation commissioners,
would result in the taking of the property of the
Prosecutor for public use without just compensa-
tion in violation of Section 16 of Article I. of the
Constitution of the State of New Jersey.

7. The taking of the Prosecutor’s franchises
and such of its property as is proposed to be taken
for public use pursuant to provisions of the stat-
utes under which the same are sought to be taken,
and which are designated in the petition for the
appointment of the condemnation commissioners,
would result in depriving the Prosecutor of its
property without due process of law in violation
of the 14th Amendment to the Constitution of the
United States.

Attorneys for Prosecutor.

e 4
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thum to Writ of Certiorari.

A return to the Writ of Certiorari appearing on
pages 1 and 2 hereof has been duly made by re-
spondents and filed in the office of the Clerk of the
New Jersey Supreme Court. Said Return is com-
posed of the papers printed on pages 3 to 38 and
26 to 63 hereof.

The Certificate of said Return reads as follows :

Stare or NEw JERSEY, ?
X S8
Counrty or Passarc,

+ I, Joux McCurcuron, Clerk of Passaic County,
do hereby, in the schedule hereto annexed certify
to our Justices of our Supreme Court of Judica-
ture of the State of New Jersey, the Order,
appointing three Commissioners to fix the com-
pensation to be paid by Passaic Valley Water
Commission for the lands, water works and prop-
erty of the Passaic Consolidated Water Company,
a corporation of the State of New Jersey, to-
gether with the Petition of said Passaic Valley
Water Commission for such appointment and the
Order fixing the time and place for the hearing of
such Petition, as well as the Petition of said Pas-
saic Valley Water Commission to amend said
original Petition and the Order made upon said
last mentioned Petition with all things touching
and concerning the same as fully and entirely as
they remain on file and of record in my office.

In testimony whereof, I have hereunder set my
hand and affixed the seal of the said County of
Paterson the tenth day of July, A. D. 1928.

Jorx McCurcaEON,
[seaL] P. E. CuNNiNGHAM,
Special Deputy.
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Reasons.

The undersigned Passaic Valley Water Com-
mission does hereby join in the making of the
Return above mentioned and in testimony thereof
have caused its official seal to be hereto annexed

and signed by its President.

Passatc Varuey Warer CoOMMISSION,

[sEaL] James WILsoN,
President.
Attest:
Paur L. Troast,
Secretary.
Reasons.

NEW JERSEY SUPREME COURT.

Ixn THE MATTER

of

The Application of Passaic Varn-
ey Warter Commission for the
appointment of three Commis-
sioners to fix the compensation
to be paid for the waterworks,
rights, franchises and property
of Passatc ConsonmaTed WATER
Company to be taken and con-
demned for public use.

The Prosecutor, by Lindabury, Depue & Faulks,
as attorneys, comes and prays that the order made
in the above-entitled proceeding on April 24, 1928,
by Charles C. Black, a Justice of the Supreme
Court of the State of New Jersey, for the appoint-

On
Application
for Writ of
Certiorari.

Reasons.
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ment of three commissioners to fix the compensa-
tion to be paid Passaic Consolidated Water Com-
pany, the prosecutor herein, by Passaic Valley
Water Commission, the Respondent herein, for
the lands, waterworks and property in said order
mentioned, may be set aside, reversed and for
nothing holden, for the following reasons:

1. The legislation under which the proceedings
under review herein for the taking of the fran-
chises and certain of the property of the Prose-
cutor for public use when applied to said fran-
chises and property does not and can not provide
for the making of just compensation therefor to
the prosecutor.

2. Under such proceedings the Prosecutor will
receive no compensation for the enhanced value of
its property proposed to be taken resulting from
the improvements, additions and extensions it
must make while discharging its public duty dur-
ing the pendency of the proceedings, nor damages
for such extensions or additions not taken but
rendered worthless.

3. In such proceedings no compensation is pro-
vided for the loss in the value of the Prosecutor’s
accounts receivable which will result from the sep-
aration of the ownership of such accounts from
the ownership of its waterworks and business.

4. The attempt to take the Prosecutor’s fran-
chises and such of its property as is proposed to
be taken, free and clear of liens, is not authorized
by Chapter 195 of the Session Laws of 1923.

5. The attempt to take the Prosecutor’s fran-
chises and such of its property as is proposed to
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be taken, free and clear of liens, if consummated
may result in the taking of the Prosecutor’s prop-

erty without just compensation. i
s
6. The taking of the Prosecutor’s franchises F’

and such of its property as is proposed to be taken
for public use pursuant to provisions of the stat-
utes under which the same are sought to be taken,
and which are designated in the petition for the
appointment of the condemnation commissioners,
would result in the taking of the property of the
Prosecutor for public use without just compensa-
tion in violation of Section 16 of Article 1. of the
Constitution of the State of New Jersey.

10

R

7. The taking of the Prosecutor’s franchises
and such of its property as is proposed to be taken
for public use pursuant to provisions of the stat-
utes under which the same are sought to be taken,
and which are designated in the petition for the
appointment of the condemnation commissioners,
would result in depriving the Prosecutor of its
property without due process of law in violation
of the 14th Amendment to the Constitution of the
United States.

30 LixpaBury, DepuE & Favrks,
Attorneys of Prosecutor. ‘

40
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Opinion.
(Filed July 19, 1928.)

NEW JERSEY SUPREME COURT.
No. 274, May Tarw, 1928.

'? }0
In re )
Application of Passatc Varrey On

Warer Commrssiox on Condem- | Certiorari.
nation. )

{ Argued June 8th, 1928; Decided July 18, 1928.
f Before Justices MinTurN, Brack and CAMPBELL.

1 For the Prosecutor: Messrs. LinpaBury, De-
t% pUE and Fauvrks; Messrs. Stryker and
MivrTon.

e

Opposed: Messrs. Wum. B. GourLey, W I.
Lewis, ArtrUR S. CorBIN and Georce L.
REcorp.

Per Curiam.

On May 12th, 1928; an order appointing three
Commissioners to fix the compensation to be paid, 30
( by the Passaic Valley Water Commission, for the
property of the Passaic Consolidated Water Com-
{ pany was made by a Justice of the Supreme Court
and duly filed with the Clerk of Passaic County
# at Paterson, N. J.

Thereafter, upon notice, an application for a
certiorari to review the legality of such order was
made to this Court. Both parties by their respec-
tive attorneys at the time and place designated
for such hearing made extensive and elaborate 40
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arguments for and against the granting of a writ

of certiorari. Thereafter, both parties by their
respective attorneys agreed in writing, duly filed

" with the Court, that if a writ of certiorari was

allowed by the Court, in order to facilitate a
speedy review by the Court of Errors and Ap-
peals, a final determination and judgment might
be entered upon the papers then before the Court,
which were used upon the application for the writ.
The writ having been allowed, a proper return hav-
ing been made thereto and the reasons of the
prosecutor for the allowance of the writ having
been promptly filed, being the reasons stated in
the prosecutor’s original brief. The petition of
the Passaic Valley Water Commission having
been duly amended by an order of a Justice of
the Supreme Court, under date of June 27th, and
filed in the Clerk’s Office of the County of Passaic
at Paterson, N. J. The order of amendment pro-
vides for the amendment of the petition in refer-
ence to the descriptions of the property omitted
and in several other particulars. It, also, pro-
vides: (13) the purpose of this application is to
acquire all the property of said Passaic Consoli-
dated Water Company except moneys, securities,
bills and accounts receivable, and except its fran-
chise as a corporation, to the end that the peti-
tioner on behalf of the said cities of Paterson,
Passaic and Clifton may own said property free
and clear from all encumbrances thereon and sup-
ply said cities with water.

The points made and argued by the prosecutor
are: First, the description of the property proposed
to be taken is inaccurate, these inaccuracies are
set out at some length in the affidavit of Walter
W. Corrigan. They have been substantially cured
by the amendment made and filed on June 27th,



i3]
Opinion.

1928. Second, the description of the property
proposed to be taken is not sufficiently definite to
enable either the company or the Commissioners
in Condemnation to identify the same; this refers
specifically to the accounts receivable. This also
has been substantially cured by the amendments.

The Act, P. L. 1923, Sec. 3, p. 507, provides, ‘‘In
‘“all applications, orders, reports and proceedings
‘‘a general description of the property to be con-
““demned shall be sufficient.’’

We think there can be no embarrassment, either
to the prosecutor, the Commissioners or the Pas-
saic Valley Water Commission under the deserip-
tions as amended. The cited cases of Vail v.
Morris de. R. R. Co., 21 N. J. L. 189; New York
&ec. Co. v. Broome, 50 N. J. L. 432, do not militate
against this view. They are clearly and substan-
tially distinguished by the faects.

Third, the legislation under which the proceed-
ings were instituted, when applied to the property
and franchises of the Company proposed to be
taken, does not and cannot provide for just com-
pensation, in other words, the Act, so it is argued,
is inadequate and therefore, it is not valid, as ap-
plied to its property. This of course, if so, is
serious and might be fatal, but it will doubtless be
a surprise to many to learn, that an act of the
Legislature copied largely from the railroad char-
ters used and applied extensively in the State for
nearly one hundred years, and in its present form
drawn by such an accurate, learned and experi-
enced lawyer as the late Charles L. Corbin, is not
a workable act in all condemnation cases. The
General Condemnation Act, P. L. 1900, p. 79.

The Company will receive no compensation for
the enhanced value of its property proposed to be
taken resulting from the improvements, additions
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and extensions, it must make, while discharging
its public duty, during the pendency of the pro-
ceedings ; nor damages for such extensions or ad-
ditions not taken, but rendered worthless.

This is predicated upon the sixth section of the
Act, which provides that the value is to be ascer-
tained ‘‘as of the date of the filing of the petition
‘‘and order therein,”’ viz.,, May 12th, 1928. If, in
the application of the statute, it may seemingly
work an injustice, we cannot refuse to apply or
enforce a constitutional statute for that reason;
because, as was said by Chief Justice Beasley, in
the case of Douglass v. Board of Chosen Free-
holders, 38 N. J. L. 216; where that which is
directed to be done is within the sphere of legis-
lation, and the terms used clearly express the in-
tent, all reasoning derived from the supposed
inconvenience, or even absurdity of the result, is
out of place. . ‘

But to meet this situation, the Passaic Valley
Water Commission, at the argument and in its
brief made this proposition, the Commission is will-
ing and has the power under the Act, P. L. 1923,
p. 904, to contract, that in the event, that the Com-
mission takes over the property covered by the
petition at the end of the condemnation proceed-
ings, the Commission will pay in addition to the
condemnation award, the actual cost of the prop-
erty contributed by the Company, after the date of
the appointment of the Condemnation Commis-
sioners, or to condemn the same. This the Passaic
Valley Water Commission has the power to do
under the Aect, P. L. 1923, p. 504; Sec. 3 ‘““may
‘““enter into a contract to purchase such water
““works for compensation to be agreed upon or
‘“fixed by condemnation proceedings, as herein-
““after provided.’’
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But even without this offer, we see no practical
or legal difficulty in applying the statute, so as, to
produce a result of just compensation in the
award, for the property taken and the damages
done by such taking. This loss is a damage to the
Company’s property not taken, caused directly by
the taking of the rest of the Company’s property.
This loss is clearly recoverable as damages, in the
condemnation proceedings, in the award. This
process does not involve the taking of private
property without compensation. The property
actually taken and the damages to the remaining
property is adequately covered by the award of
the Commissioners.

If the after acquired property is rendered value-
less in the judgment of the Commissioners, by the
severance of such property from the main prop-
erty covered by the petition, this may be included
as damages under the statute, P. L. 1900, p. 81,
Sec. 5. The General Condemnation Aect, P. L.
1900, p. 81, Sec. 5, provides, ‘‘Commissioners to
‘‘examine and appraise the said land or property
““and to assess the damages.”” Sec. 6, ‘‘the Com-
““missioners &e. shall proceed to review and ex-
‘“amine the lands or other property, and make a
‘‘just and equitable appraisement of the value of
‘‘the same, and an assessment of the amount to
“‘be paid by the petitioner for such land or other
“property and damages aforesaid.”’” Sec. 7. Upon
filing of the report &c. The petitioner is hereby
empowered to enter upon and take possession of
said land or other property for the purposes for
which the same was authorized to be taken.

Manning v. New Jersey Shore Line R. R. Co.,
80 N. J. L. 349; Bergen Neck Ry. Co. v. Point
Breeze Ferry Co., 57 N. J. L. 163. In Re Essex
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Park Commassion, 80 N. J. Kq. 1; affirmed 81 N. J.
Hq. 163.

In addition thereto, the situation feared by the
prosecutor has not arisen, does not now exist and
may never exist. :

Fourth, the attempt to take the Company’s prop-
erty free and clear of liens is not authorized by
P. L. 1923, p. 504, and if consummated, may result
in taking the Company’s property without just
compensation. We find no legal difficulty here,
while it is true, the Act P. L. 1923, p. 504, does not
contain a specific authority, in express words, to
condemn free and clear of the mortgage liens
amounting in the aggregate to $7,936,000.00.

The argument is, as the Act P. L. 1923, p. 504,
provides, for an additional situation, under which
the property may be taken, viz., subject to the lien
of any mortgage or mortgages thereon; there-
fore, it excludes all other situations and the con-
demning party cannot acquire the property free
and clear of the mortgage liens. This is a non
sequatur.

The Act P. L. 1923, p. 504, expressly provides,
““for the appointment of Commissioners to con-
““demn the water works in pursuance of and in
““the manner prescribed by an act entitled, ‘An
‘¢ ‘act to regulate the ascertainment and payment
“ ¢‘of compensation for property condemmned or
¢ ‘taken for public use (Revision of 1900)7,”’
P 1900, p 7Ot

An examination of that act reveals a clear pur-
pose, to have the Commissioners and the jury on
an appeal, to make a just and equitable appraise-
ment of the value of the property and the dam-
ages only. They have no concern with or function
to perform with any liens, judgments, or mort-
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gages. To ascertain the value of the property
and the damages to be awarded, is their sole func-
tion. Then Sec. 8 provides for the additional
machinery to be invoked, when the property taken
is encumbered by any mortgage, judgment or other
lien, or in case for any other reason, the petitioner
cannot safely pay the amount awarded to any
person, in all such cases, on petition to the Chan-
cellor, the amount awarded may be paid into the
Court of Chancery and there shall be distributed
according to law. The powers of the Court of
Chancery and the machinery therein provided for
are not limited or circumsecribed by the amount or
extent of the liens. These two acts must be read
together, and when so read there is ample power
and authority to take the property free and clear
of the mortgage liens. :

This has been the accepted practice in New
Jersey for many years.

In re Essex Park Commission, 80 N. J. Eq. 1;
affirmed 81 N. J. KEq. 163; City of Newark v. Eis-
ner, 100 N. J. Eq. 101; City of Newark v. Cook,
99 N. J. Eq. 527; Board of Freeholders of Hudson
County v. Sinisi, 100 N. J. Eq. 552.

These are all the points argued by the prosecu-
tor in its brief.

The order of May 12th, 1928, appointing Con-
demnation Commissioners is affirmed and the writ
of certiorari is dismissed.
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Rule for Judgment.

NEW JERSEY SUPREME COURT.

Passaic ConsoLmpaTED WATER

Comprany,
Prosecutor,
On Certiorari,
V8. &e.
RuLe ror
Joux McCurcrEON, Clerk of the JUDGMENT.

County of Passaic, and Passaic
Varrey Warer CoMMISSION,
Defendants.

The Court having inspected the order dated
May 12th, 1928, made by Supreme Court Justice
Charles C. Black appointing three commissioners
to fix the compensation to be paid, by the Passaic
Valley Water Commission, for the water works,
rights, franchises and property of the Passaic
Consolidated Water Company to be taken and
condemned for public use, as well as all matters
touching and concerning the same, as returned
with the writ of certiorari allowed in this cause,
and having read the depositions of John H. Cook
and Walter W. Corrigan taken thereunder, and
having read the reasons for setting said order
aside and annuling the same, and having heard
the argument of counsel, and having fully con-
sidered the same and all the matters aforesaid, do
order and adjudge that the said order of May 12th,
1928, be and the same is, in all matters and things
affirmed, and that the said writ of certiorari be
and the same is hereby dismissed.

Entered July 27, 1928.
On motion of

WirLiam B. GourLey,
Attorney of Defendant.
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Notice of Appeal.
(Filed August 29, 1928.)

NEW JERSEY SUPREME COURT.

Passaic ConsonLipaTED WATER

ComPaNy, g ;
Prosecutor-Appellant, On Certiorari.
Norice oF
vs. APPEAL FROM
JUDGMENT
JomuN MCCUTCHEOI\T, Clerk of the R
County of Passaic, and Passate St

Varrey Warer CoMMISSION,
Defendants-Appellees.

To: WinLiam B. GourLey, HEsq.,
Attorney of Defendants-Appellees.

Sir:

Prease take vorick that Passaic Consolidated
Water Company, the above named Prosecutor,
appeals to the Court of Errors and Appeals from
the whole of the judgment entered in the above
stated cause on the following ground:

1. Because the Supreme Court erred in dis-
missing the Writ of Certiorari heretofore allowed
in this cause for the reasons assigned and filed
by the Prosecutor in this cause in the Supreme
Court, which reasons are as follows:

(1) The legislation under which the pro-
ceedings under review herein for the taking
of the franchises and certain of the property
of the Prosecutor for public use when applied
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to said franchises and property does not and
cannot provide for the making of just com-
pensation therefor to the Prosecutor.

(2) Under such proceedings the Prosecutor
will receive no compensation for the enhanced
value of its property proposed to be taken
resulting from the improvements, additions
and extensions it must make while discharging
its public duty during the pendency of the
proceedings, nor damages for such extensions
or additions not taken but rendered worthless.

(3) In such proceedings no compensation
is provided for the loss in the value of the
Prosecutor’s accounts receivable which will
result from the separation of the ownership
of such accounts from the ownership of its
waterworks and business.

(4) The attempt to take the Prosecutor’s
franchises and such of its property as is pro-
posed to be taken, free and clear of liens, is
not authorized by Chapter 195 of the Session
Laws of 1923.

(5) The attempt to take the Prosecutor’s
franchises and such of its property as is pro-
posed to be taken, free and clear of liens, if
consummated may result in the taking of the
Prosecutor’s property without just compen-
sation.

(6) The taking of the Prosecutor’s fran-
chises and such of its property as is pro-
posed to be taken for public use pursuant to
provisions of the statutes under which the
same are sought to be taken, and which are
designated in the petition for the appointment
of the condemnation commissioners, would
result in the taking of the property of the
Prosecutor for public use without just com-
pensation in violation of Section 16 of Ar-
ticle I of the Constitution of the State of New
Jersey.
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(7) The taking of the Prosecutor’s fran-
chises and such of its property as is proposed
to be taken for public use pursuant to provi-
sions of the statutes under which the same
are sought to be taken, and which are desig-
nated in the petition for the appointment of
the condemnation commissioners, would re- 10
sult in depriving the Prosecutor of its prop-
erty without due process of law in violation
of the 14th Amendment to the Constitution
of the United States.

Dated Aug. 24, 1928,

LinpaBUurY, DEPUE & FAULKS,
Attorneys for Prosecutor-Appellant.

Sat below : Justices Minturn, Black and Campbell.

20
Kndorsed:

Due service of the within Notice of Appeal is
hereby acknowledged this 25th day of August,
1928.

W. B. GourLEy,
Attorney of Defendants-Appellees.
30
40







Petw Jergey Court of Errors and Appeals

Passatc ConsonmpaTeEp WATER

JOMPANY,
Prosecutor-Appellant, ON
CERTIORARI,
s, ON APPEAL
FROM THE
SUPREME
Joux McCurcnrEron, Clerk of the COURT.

County of Passaic, and Passaic
VarrLey Warer CoMMISSION,
Respondent-Appellee.

REPLY BRIEF OF PROSECUTOR-
APPELLANT.

I.

The Appellant will be required to make re-
pairs, improvements, betterments, additions and
extensions pending the condemnation proceed-

ings.

The Respondent, replying to Point I of Appel-
lant’s brief, denies that the Appellant will be
obliged to make any repairs, improvements, bet-
terments, additions or extensions to its property
pending the condemnation proceedings. This de-
nial, however, is contrary to the uncontradicted
evidence in the case, which ®%hows the Company
is constantly required to make extensions to its
mains and other property and to expend very
substantial amounts not only for such extensions
but in betterments and repairs to its mains and




other facilities, and that ¢ s certain that ot will
be compelled to continue expenditures for this
purpose during the pendency of the proceedings.
That this is true is further apparent from the
evidence concerning the extent of the territory
supplied by the Company, the extent and charac-
ter of its property, the nature of the Company’s
business and the growth of population in the ter-
ritories which it serves.

The Appellee did not see fit to offer any evi-
dence on this point but now asks this Court not
only to ignore the uncontradicted evidence there-
on but to accept the exact contrary thereof as
proven.

Counsel have made this contention notwith-
standing the fact that in the quotation from the
agreement signed by the Commission which is
mentioned on page 19 of their brief it is recited
that ‘‘during the pendency of the proceedings it
may be necessary, from time to time, for the Com-
pany, in rendering service to said municipalities
and the inhabitants thereof, to lay additional
water pipes and mains, extend some of its exist-
ing water pipes and mains, make house connec-
tions and install meters.”” This recital is an ad-
mission by the respondent that such additions
and extensions may become necessary during the
pendency of the proceedings.

As we understand counsel’s contention, it is
not that the Company, if it is to perform adequate
service, will not be obliged to make improvements,
betterments, additions and extensions but that
it may succeed in avoiding the performance of
this duty during the pendency of the proceed-
ings. A rather striking illustration of the Com-
mission’s position in regard to these matters ap-
pears on page 6 of its brief, where the possible
necessity of installing new filters in the Company’s
Little Falls plant at a cost of $300,000. is men-

———
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tioned. Counsel argue that even if these filters
are required to be contracted for now because
they may be needed during the Summer of 1929
this is no concern of the Commission or of this
Court. The Company is alone said to be con-
cerned. If it deems the filters necessary to enable
it to perform its public duty, the Commission says
it must make this very substantial expenditure
without being in anywise compensated therefor
and without regard to whether or not the Com-
mission will own its water works by the Summer
of 1929 or not. But the Company has no assur-
ance that it will not be under obligation to supply
pure water to its extensive territory during the -
Summer of 1929 and for some time thereafter.
Surely it cannot be contended that the Company
is not under the same duty to supply pure water
to its customers during the pendency of this pro-
ceeding as prior thereto. If it fails in the per-
formance of such duty our laws not only provide
a means by which its performance may be com-
pelled but also impose upon it a liability for in-
jury sustained by others by reason of such failure.
See Jones v. Mount Holly Water Co., 87 N. J. L.
106, in which the Supreme Court held that a water
company was bound to use reasonable care that
the water supplied by it shall be ordinarily and
reasonably pure and wholesome and that if it fails
to use such care it is liable for the damages result-
ing therefrom.

Not only does the uncontradicted evidence
show that very substantial expenditures must be
made by the Company during the pendency of the
proceedings for repairs, improvements and bet-
terments, but the statement in respondent’s brief
that it has thus far made no expenditures is un-
warranted by anything in the evidence and is di-
rectly contrary to the fact.




II.

Under the existing law the Company cannot
protect itself against loss incurred in making such
extensions, improvements and betterments.

Counsel for Respondent concede arguendo that
it may become necessary to make extensions, im-
provements and betterments but express the
opinion in an indefinite way that the Company
may protect itself against loss in so doing. They
attempt to illustrate their point of view by saying
that it is the practice of the Company to refuse
to make extensions until a revenue therefrom is
assured. While this illustration is in no way sup-
ported by any evidence it is also beside the point.

The question confronting the Company with
regard to extensions and additions is not whether
the revenue to be produced thereby will be suffi-
cient to warrant the expenditure but whether the
Company can be compensated for the loss which
will oceur when its property shall be taken, with-
out compensation, for the loss in value of such
extensions or additions. Certainly security against
this loss in the case of an extension cannot be re-
quired from the householder or the developer of
real estate as that would be to require such house-
holder and developer to practically install the ex-
tensions themselves. Counsel’s suggestion is
even more impracticable when applied to improve-
ments such as the installation of a new filter plant
or new machinery, for in such a case security
could only be obtained by agreement with the com-
mission or with the municipalities, which agree-
ment, so far as it might relate to improvements
which become a part of the realty described in the
petition, as will be hereinafter shown, neither has
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power to make. Neither has the commission nor
the municipalities power to relieve the Company
from the liabilities which it would incur if it
should fail to make such extensions and improve-
ments when required.

Counsel insist, however, that the commission
will desire the improvements and extensions,
when made, and that it will be willing to take
them at cost. This insistment amounts to no more
nor less than to admit that under the pending
procedure the Company will be deprived of the
value of such extensions and improvements and
will be obliged to rely upon the fairness and busi-
ness judgment of the commission in order to
secure compensation for the loss thus sustained.
This is not a constitutional method of providing
just compensation for property taken by emi-
nent domain. It is elementary law that the prop-
erty owner must either secure just compensation
before his property is taken or be in a position
to coerce the making of just compensation after
the property shall have been taken. TIf, after he
has lost his property, he is at the mercy of the
condemnor, he has been deprived of his rights in
violation of both the State and Federal Constitu-
tions. See Butler v. Sewer Commissioners, 39 N.
J. L. 665.

The fallacy in the Respondent’s argument on
this point is:

First. That the duty of the Company to render
adequate service is not dependent upon guaran-
tees or agreements of indemnity.

Second. That the possibility of securing ade-
quate compensation by means of such agreements
is a method not provided for by the Act and there-
fore cannot properly be urged in support of the
argument that the Act provides just compensa-
tion.




I11.

The legislation does not provide just compen-
sation even though the Commission is author-
ized but not required to subsequently acquire the
extensions and additions made during the pend-
ency of the condemnation proceedings.

Counsel insist that if the Eminent Domain Act
of 1900 is read in connection with the Act of 1923
and its amendments, it provides just compensa-
tion for the Company because the Commission
has power to purchase or take, by an additional
condemnation proceeding, the improvements
made during the pendency of the present con-
demnation proceedings. We have considered this
argument on page 19 of our main brief. We sub-
mit that for the reasons there stated the Commis-
sion has no such power unless it secures addi-
tional authority from each municipality. We fur-
ther submit that the respondents’ entire argu-
ment under this point is based upon a misconcep-
tion of the law. Counsel for Respondent do not
contend that at the conclusion of the present con-
demnation proceedings the Company will be in a
position to compel the Commission either to pur-
chase or condemn the extensions and additions
not taken but rendered valueless by the present
proceedings. Their whole argument on this point
is that the Commission ¢f it sees fit to do so has
power to take such extensions and additions and
thus save the Company from a loss which it will
otherwise sustain. They do not state how the
Company is to escape such loss if the Commission,
in the exercise of its discretion, decides not to
take such extensions and additions or if the Com-
mission should determine to take them at less than
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the value which they would have had if not sev-
ered from the rest of the plant. The question,
therefore, as to whether the Company may receive
just compensation for this loss will be left en-
tirely to the diseretion or the caprice of the Com-
mission. Clearly such a statutory provision does
not provide just compensation. In Butler v. Sewer
Commissioners, 39 N. J. Li. 665, cited in our main
brief, Justice Reed, speaking of the constitutional
requirements for just compensation, said:

“That it must be a remedy to which the
party can resort, of his own motion, or com-
pel the movement of the mumicipality by
mandamus.”’ (Citing People v. Heyden, 6
Hill 359; Cooley on Const. Lim. 56).

And again on page 672:

“In Bloodgood v. Mohawk & H. Ralroad
Company, 18 Wend. 9, the rule is stated to be
that certain and adequate provision must
first be made by law (except in cases of emer-
gency ), so that the owner can coerce payment
through the judicial tribunals without any un-
reasonable or unnecessary delay.”’

This, we submit, is undoubtedly the law. Clear-
ly the constitutional mandate has not been com-
plied with if the payment of just compensation is
made to depend solely upon the judgment or ca-
price of the condemnor. Furthermore, as stated
in our main brief, Respondents’ argument, even
if sound, would have no application to improve-
ments other than extensions and additions made
to the plant of the Company pending the condem-
nation proceedings. If, to use the illustration
mentioned by the Respondents’ counsel under
Point T of their brief, the Company were to be
obliged to install new filter beds at a cost of
$300,000. pending the proceedings, or if the Com-
pany were to install new boilers or other fixed
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machinery, such filter beds, boilers or machinery
would, upon installation and annexation to the
freehold, become a part of the property now un-
der condemnation and pass to the Commission
upon the payment or tender of the award made
in the pending case. Surely it cannot be con-
tended that the Commission, under existing legis-
lation, has the power to pay for such improve-
ments in an amount in excess of the award. One
of the vices of the existing legislation is that such
improvements and increases in value, if made,
will necessarily pass to the Commission without
compensation. As to these improvements, the
Commission, if the pending proceeding is contin-
ued to a conclusion, will be as powerless to aid the
Company as the Company will be to aid itself.

IV.

The failure of the act to provide just compen-
sation is illustrated by the necessity for a contract
relating to the extensions mentioned in Respon-
dent’s brief.

Counsel for Respondent further state that the
Jommission has made a contract with the Com-
pany to purchase from it the extensions neces-
sarily made by it during the pendency of the pro-
ceedings and that, therefore, the Company’s ar-
gument that the Act in question does not provide
just compensation is unsound. It will .be noted
that this alleged agreement does not attempt to
cover such things as new filter beds, new ma-
chinery and equipment which the Company may
be required to provide in order to render an ade-
quate service and protect itself from liability. It
only deals with extensions of mains, new connec-
tions therewith and new meters installed so that

!
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it by no means covers the loss which the Company
will sustain if this proceeding is prosecuted to a
conclusion.

We submit that such agreement, if made, has
no bearing whatever upon the validity of the
statutes in question. The question is whether the
Legislature has provided a fair and equitable
method by which the Company will receive just
compensation for its property. By the agreement,
the parties, by doing something not required or
provided for by the Legislature will only mitigate
the loss which the Company will sustain if it
secures only the compensation provided for by the
Act. If an agreement not contemplated by the
Act is required in order that the Company may
secure just compensation it necessarily follows
that the compensation provided for by the Act
is not just and that the Aect is, therefore, invalid.
The Company has a constitutional right to just
compensation. The Commission has no right to
take by condemnation any of its property except
under a statute which provides for such compen-
sation. Since the Act itself does not contain such
provision it is invalid.

V.

The attempt to take the Company’s property
free and clear of liens is not authorized and if ac-
complished will result in the taking of the Com-
pany’s property without just compensation.

Respondent’s counsel concede that the Commis-
sion has the power to take the Company’s prop-
erty subject to liens, but insist that the authority
given it so to do is permissive only and that it
also has power to take such property free and
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clear of liens. This contention is based upon the
use of the word ‘‘may’’ in the language of Section
4 of the Act of 1923. We do not wish to reiterate
what we have said in our main brief on this ques-
tion except to again call the Court’s attention to
the fact that the word ‘“may’’ is used in Section
5 of the Act in a mandatory sense, and also to
the cases cited in our main brief. We submit that
the Court should construe the word ‘‘may’’ as it
occurs in Section 4 as mandatory in order to pre-
vent a grave injustice to the Company which will
otherwise occur, and in order to render the Act
in this respect valid.

We further submit that if the Act is construed
so as to permit the Commission to take the Com-
pany’s property free and clear of liens it fails to
provide just compensation. We do not contend
that the Legislature is without power to author-
ize the condemnation of the Company’s property
free and clear of liens. Neither do we contend
that if the Company’s property shall be taken
free and clear of liens the award must include not
only the value of the property but a sufficient sum
in addition thereto to pay the interest on the
bonds or any part thereof between the date of
the payment of the award into the Court of Chan-
cery and the maturity of the bonds. Our conten-
tion is that under the legislation in question no
provision is made which expressly permits the
Company’s proportionate part of the award to
be paid to it as soon as the amount thereof shall
be ascertained. Respondent’s counsel insist in
their brief, first, that the Legislature has no power
to provide for the immediate distribution to the
bondholders of their share of the award, citing
Randolph v. Middleton, 26 N. J. Kq. 543, and,
second, that under the Eminent Domain Aect of
1900 an immediate distribution will occur both to
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the bondholders and to the Company, citing no
authority therefor. The difficulty, however, with
this latter contention is that there is nothing in
the language of the legislation in question which
expressly so provides. The question presented,
therefore, is, first, whether in the absence of
such a provision the bondholders who are en-
titled to interest on such bonds at a definite rate
until maturity can be required to accept in lieu
thereof the present value of their bonds, and,
second, if not, whether a procedure which operates
to deprive the Company of all of its property,
business and earning capacity without permitting
it to receive for its own use one penny of the
award until the maturity of its bonds, affords the
Company just compensation. The disastrous ef-
fect on the Company of such a procedure is self-
evident. By it a solvent company with a valuable
equity in its property would inevitably be ruined.
If this is the effect of the existing legislation it
is so solely because the Legislature in making pro-
vision for the condemmation of the Company’s
property has failed to provide that the bondhold-
ers and the Company should each receive their
respective portions of the award as soon as such
proportionate parts should be ascertained. Re-
spondent has attempted to show that if the Com-
pany’s contention is sustained the exercise of
the power of eminent domain will be seriously
interfered with, and that a much greater award
would be required for property subject to long
term mortgages than for property free and clear
of liens. Neither of these results would follow,
however.

As above stated, our contention is not that the
Legislature has no power to authorize the taking
of the Company’s property free and clear of liens,
nor that the Company should receive more for its
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property because it is subject to mortgages than
it would otherwise receive, but that if the Com-
pany’s property is to be taken free and clear of
liens it must be taken under a procedure which
will permit the Company to secure its share of
the award without any greater delay than is nec-
essary in order to ascertain the amount of such
share. This contention is, we submit, supported
by the language of Justice Reed in the case of
Butler v. Sewer Commissioners, 39 N. J. Law 665,
to which we have above referred. In that case
Justice Reed said:

Cix %

The power to postpone his right to
receive the price for one day, or to substitute
for it something other than money, is a power
to postpone payment so long that the land
owner may be ruined, and to pay in something
of little pecuniary value at the time of its re-
ception.

““Such a power existing in the Legislature,
would annul the significance of the provisions
designed to protect and guard the rights of
the citizen whose property is condemned.’’

While this language was used with regard to a
different state of facts, we submit that it illus-
trates the principle applicable to this situation,
and that any procedure for the condemmnation of
property under which the actual payment to the
owner of his share of the award may be post-
poned for many years does not provide for just
compensation.

Counsel for respondent suggest that argument
on this point is premature because, as they say,
the bondholders may accept immediate payment
of their bonds or the municipalities after the
award is made may decide to abandon the pro-
ceedings, and therefore the Company may not be
harmed. The Company’s claim, however, is that
the Commission is withoul lawtul authority to
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take its property. It undoubtedly has the right
to submit the question of the validity of the legis-
lation under which the Commission is acting for
the determination of the Court before its property
shall actually be appropriated.

Conclusion.

We respectfully submit that the judgment of
the Supreme Court should be reversed and that
the order appointing the Commissioners should
be set aside.

Respectfully submitted,

LinpaBury, DEPUE & FAULKS,
Attorneys of Prosecutor-Appellant.

Freperic J. FAULKS,
JorNx MruroN,
JOSIAH STRYKER,

Of Counsel.

Pandick Press, Inc., 22 Thames St., New York, U. S. A.

(6425)







New Jersey Court of Errors and Appeals

Passaic  Consolidated Water

Company,
Prosecutor-Appellant,
VS.

John MecCutcheon, Clerk of the
County of Passaic, and Pas-
saic Valley Water Commis-
sion,

On Certiorari
On Appeal from
/ the Supreme
Court

Defendants-Appellees.

BRIEF FOR DEFENDANTS-APPELLEES
STATEMENT

The cities of Paterson, Passaic and Clifton for
many years have had before their respective QoVv-
erning bodies in one form or another, the pressing
question of. owning their own water works, reser-
voirs and distributing mains to supply their inhabi-
tants with water. Committees have been appointed,
appraisals made at great expense, and careful con-
sideration given to the whole project. The preamble
to the ordinances adopted by these three cities
respectively and set out in the State of the Case
(pp. 26, 29, 31 and 33) presents the situation clearly.
This preamble is as follows:

Whereas, the cities of Paterson, Passaic and
Clifton have joined with other municipalities
in obtaining a new supply of water through
the agency of the North Jersey District Wa-
ter Supply Commission, which is construct-
ing for said cities and other municipalities a
water works upon the Wanaque River, and it
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is necessary for said cities of Paterson, Pas-
saic and Clifton to acquire or construct water
mains in the streets and elsewhere and a
pumping station and the incidental reservoirs
in order to use said new water supply; and,
whereas the water works, owned by the Pas-
saic Consolidated Water Company, consisting
of a pumping and filtration plant on the Pas-
saic River at Little Falls, Passaic County, New
Jersey, and the incidental reservoirs to the
said cities of Paterson, Passaie and Clifton,
and distributing mains and hydrants in the
streets of said cities, from whien water works
the said three cities now receive their present
water supply, is adapted for said purpose of
using the said new supply from the Wanaque
River, etc.

This reservoir will yield daily one hundred million
oallons. Of this sum Paterson has been allocated
20 million gallons; Passaic, 11 million gallons; and
Clifton 6,750,000 gallons. The original estimated
cost of this reservoir was $20,350,000. These three
cities have paid $6,398,625 for their proportion of
such cost. Itis computed that to meet the additional
cost to complete the project they will have to pay a
further sum of $2,202,375. They are now paying
interest upon the above sum of $6,398,625, a sum
which is in excess of $300,000 a year. When the
new contribution is made these cities will have in-
vested in this enterprise the sum of $8,601,000.

In furtherance of their purpose to supply water
to their inhabitants from their own water works.
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these municipalities, Paterson, Passaic and Clifton,
have taken steps to acquire the property of the Pas-
saic Consolidated Water Company. The City of
Paterson was formerly supplied with water by the
Passaic Water Company. The cities of Passaic and
Clifton were formerly supplied with water by the
Acquackanonk Water Company. Acquackanonk
was the name of the township that formerly em-
braced the territory now included in the municipal
limits of Passaic and Clifton. These two companies
about five years ago were merged with certain other
compenies under the name of Passaic Consolidated
Water Company which now owns alt the property
under process of condemnation. The acquisition of
this property by the Commission on behalf of said
cities would avoid a duplication by these municipal-
ities of distributing and transmission mains, reser-
voirs and filter plants of the water company.

Application was accordingly made under Chapter
195 of the Laws of 1923, p. 504 to a Justice of the
Supreme Court for the appointment of a Commis-
sion. The Commissioners were duly appointed and
became a body corporate under the name of Passaic
Vailey Water Commission. After elaborate study of
the whole project with the aid of csperts an offer
weas made to the Water Company of $8,276,127 for
its property (p. 12). The Company refused to ac-
cept this sum and demanded the sum of $18,000,000,
p. 26. This was declined. Thereupon the Passaic
Valley Water Commission applied to Justice Black
for the appointment of three Commissioners to ex-
amine and appraise the lands and other property de-
scribed in its petition and to assess the damages.
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After hearing counsel for the Water Company the
Justice, on May 12, 1928, appointed three condemna-
tion Commissioners ‘‘to examine and appraise the
lands, water works and other property in said peti-
tion described and to assess the damages to be
‘sustained in the taking and condemning of the lands,
water works and property aforesaid for the purpose
get forth in said petition.”

Upon the hearing for the appointment of Com-
missioners, the Water Company, through its counsel
on a motion for a writ of certiorari, raised three
points: (1) that there were certain alleged inaccur-
acies in the petition describing the property and (2
that no compensation ‘was provided for the doss in
their accounts: receivable and (3) because no com-
pensation was provided for the loss to the company
occasioned by the difference in interest between the
time the award was paid into the Court of Chancery
and the maturity of its bonds. The argument was
that the Water Company would have to add a sum
to make up the rate of interest fixed in the bonds,
above what the deposit in Chancery would bring and
that no provision was made in the act for compen-
sation to meet this payment.

Justice Black suggested that the application be
made to the Supreme Court. This was done. Upon
the argument before the Supreme Court a fourth
point was made (4) that the legislation in question
had no provision for compensation to the Water
Company for money expended for improvements
and betterments during the period of condemnation.

The inaecuracies were corrected by an order of
the Justice and the question now comes before thig
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Court upon the three points argued in the brief of
counsel, (1) that there is no provision to compen-
sate the Company for the alleged loss in its ac-
counts receivable, (2) that no compensation can be
awarded for additions and betterments to the prop-
erty after the filing of the petition and (3) that
additional compensation should be paid the Water
Company to protect it against its bondholders, be-
cause certain mortgages outstanding bear a higher
rate of interest than the money would earn on
deposit in the Court of Chancery.

We say in answer to these points (1) that during
the period between filing the petition and the pass-
ing of title no improvements will be required (2)
that if such improvements should be required the
Water Company can protect itself against loss; (3)
that ample provision is made in the legislation under
review for just compensation for such improve-
ments; (4) that at the request of the Water Company
which refused to make improvements otherwise, the
Commission, with the assent of the municipalities
has entered into an agreement in writing with the
Water Company to protect it against loss for im-
provements and betterments pending condemnation
and (5) that the Commission has undoubted right
to take over the property free and clear of encum-
brances.

DURING THE PENDENCY OF THE CON-
DEMNATION PROCEEDINGS NO IMPROVE-
MENTS WILL BE REQUIRED.

We strongly assert that there is no occasion what-
ever for the Company to expend any moneys in im-
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provements and betterments pending the award of
the Commissioners.

The Court is asked to take judicial notice of
the fact that a public utility supplying water to
a large and rapidly growing population in an
important residential and industrial section of the
state muust (italics ours) continually expend large
sums for these purposes. Of course if the com-
pany is not to go out of business it is reasonable
to supposz that expenditures would be made.
But if it is to go out of business it is also rea-
sonable to suppose that expenditures would not
be made. The argument that because the com-
pany expended $700,000 during the last two years
before condemnation it is fair to assume that an
expenditure of substantially the same amount
will be expended during the pendency of the pro-
ceedings, is utterly fallacious. It is more reason-
able to assume that such large expenditures
would enable the company to carry on its affairs
for some years without further investment. These
great companies build for the future. They an-
ticipate its requirements with scientific accuracy.
But what concern have we, in this inquiry, con-
cerning the investment of $300,000 in installing
new filters at the Little Falls plant in the ex-
pectation that the summer of 1929 will be dry
and the water now purchased from Jersey City
as an additional supply will be withdrawn? Thig
may be consummate managerial prudence but it
does not affect this proceeding. The whole argu-
ment is based upon what they think may possibly
happen and not at all upon the facts of the case.
We are now six months from the day of filing the
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petition and not a single dollar has been expended
by the company in any such improvements and
betterments. They presented the same argument
six months ago, and the intervening time has
shown them to be wrong. Their fears and fan-
cies so far are unfounded. What reason is there
to believe that the next six months will tell a
different story? The Condemnation Commis-
sioners have fixed Tuesday, October 16th, 1928, as
the time to view and examine the property in
question and Tuesday, October 30th, 1928, as the
time to proceed with their duties to make 2 just
and equitable assessment of the value thereof, and
to assess the damages to be sustained in taking
and condemning the same, when parties interested
may be heard. It is to be presumed that the
matter will go forward with reasonable diligence.
Thus the end is in sight.

11
A.

IF ANY SUCH IMPROVEMENTS AND BET-
TERMENTS SHOULD HAVE TO BE MADE
DURING THE PENDENCY OF THE PROCEED-
INGS THE WATER COMPANY HAS AMPLE
POWER TO PROTECT ITSELF AGAINST
LOSS.

We have denied that any improvements and bet-
terments will be required, but if in the exigency of
affairs they have to be made, the Water Company
can very readily protect itself against loss. Under
the circumstances of this case we refuse to believe
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that any tribunal would attempt or indeed have the
legal power to compel the company to make exten-
sive expenditures without adequate security. The
Company followed the practice of protecting itself
against loss before condemnation proceedings. It
would not formerly lay a new extension main before
there were customers to provide a revenue sufficient
to cover the cost of the extension and interest
thereon unless the city or the customers gave secur-
ity to pay a sum large enough to meet such cost and
interest and until the business on such extension
vas large enough for a proper return. This practice
can be continued during the pendency of these pro-
ceedings. Their practice now is to demand deposits
for meters and other things so as to safeguard the
Company against loss. If a municipality desires
mains laid the Company can demand protection
against such expenditures. If a house holder desire
connection made ‘with the mains the Company can
make suitable arrangements with him. In every
phase of the matter it can adequately protect itself.
[fven upon a request for water by some developer
of real estate the Company can properly say that its
property is under process of condemnation and that
it cannot expend money upon new construction and
should in consequence have security. But for the
sake of the argument let us suppose that the Com-
pany prefers to make such new construction. Take
a typical illustration:—A great many houses are
built on a certain street or streets either by indi-
vidual owners or by so-called “development.” The
Company makes the necessary extensions and con-
nections. The people move in and the water is sup-
plied by the Company until the Commission takes
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possession. What happens then? Is it not to the
interest of every party in interest, the company, the
water Commission, the municipalities and the custo-
mers, that this supply should continue uninterrupt-
edly? It is plain that the interest of everybody, to
say nothing of public necessity, will require the con-
tinuance of the service of the company, that the
Commission acquire the extensions, and connec-
tions, or that the municipalities acquire them and
buy water from the Commission. The only conflict
of interest will arise as to the question of price. If
the Commission seek to buy, the Company may re-
peat the present argument that they will be unwill-
ing to pay a fair price because the Company will be
at their mercy. It is clear however, that the water
must be continued to be supplied. Neither the Com-
mission nor the municipality would dare to shut it
off. An injunction in such case or a mandamus to
restore the supply would be allowed. The Company
can still contract with the householder, water com-
pany or municipality for water in quantities, large
or small and the Commission will be obliged to take
over such agreements. By its petition the Com-
migsion also declares its purpose to “perform such
obligations in relation to supplying water which are
binding at the present time upon said Passaic Con-
solidated Water Company.” p. 22. The Commission
in its effort to purchase or the new Condemnation
Commissioners in making its award would know that
the only way the water can be supplied is through
the company’s mains or by laying other mains which
would cost as much as the Company asks. Under
such circumstances we must clothe the Commission
with practical good sense. There will be nothing
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for them to gain by constructing a new line which
would cost as mueh as the company‘s line. The
new Condemnation Commissioners would of course
in their award value such new construction at least
at the cost incurred by the Company. But in any
case the Company in its argument has failed to pre-
sent a condition of affairs that would be injurious to
them from which it cannot fully diseharge itself b
reasonable observation of business practice.

The Company has flatly refused to make even the
extensions, mains and house connections to supply
new houses in each of these three cities unless ade-
quate security is given by the city.in whiech the ex-
tensions are made to protect them against the losy
of their investment in case the property of the com-
pany is taken by condemnation. In this court they
base their argument on the fact that they may be
compelled by some unknown authority to execute
such extensions in these cities. On the other hand
they positively refuse to make them, without muni-
cipal security. We repeat our assertion and chal-
lenge denial that this is exactly the positicn that
the Company has taken by the adviece of counsel
and have refused and announced their intention to
continue to refuse to make any further extensions
in any city until the city authorities guaranteed the
investment. It is common knowledge, indeed it is
the law, that before extensions of gas, water, tele-
phone and electric service are directed to be made
that a reasonable return must be apparent before an-
investment can be made.
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B.

ACCOUNTS RECEIVABLE.

The Water Company is also apprehensive that it
will not be able to collect its accounts receivable
because loss will result from the separation of the
ownership of such accounts from the ownership of
the water works. What distinction can be drawn
between these accounts and the accounts of any bus-
iness man whose property is taken? These debtors
are all property owners and the Company must col-
lect its debts as any other citizen or corporation is
obliged to do. The fact that many of their accounts
are for small amounts does not change the law.
Judgment may be had in our courts for the small
sum as well as the large sum. The inconvenience
does not make the act unconstitutional. Logses in
business are not recoverable in condemnation pro-
ceedings. Philadelphia & Camden Ferry Co. v. Inter-
@ity Il R R ECoh, TouNT I Er5 0=—20 C ST 779, Caktis
a novelty in the law of eminent domain that accounts
receivable of a company are constitutionally re-
quired to be paid by the condemnor. Are the numer-
ous small accounts receivable of the grocer, whose
building is to be condemned, also to be paid? He
must move from the neighborhood and his debtors
can obtain no further credit and refuse to pay. He
had no knowledge when these debts were incurred
that he would have to move. If he had known he
could have adopted measures to limit the credit and
force payment. He would be in the same position
if the debts had arisen between the date of filing
the petition and the date of payment for t_he prop-




12

erty. His only protection is a suit at law. This
Company is more fortunate. If we adopt its view
about the fear of payment for the sake of the argu-
nent we may ke permitted te inquire why thus
warned it cannot require any doubtful customer to
make a deposit. Our argument that the Company
can protect itself against loss in case of new con-
struction applies with added force to these accounts.
Its daily practice is to demand deposits. It thus pro-
tects itself now for water meters and for doubtful
accounts. The Company may exact from the new
customers to be served, from old customers, or from
doubtful debtors, or from the city, appropriate se-
curity which would protect its investment. We raise
no question about such right. If taken no loss is
possible.

The brief for the Company expressly asserts that
the Company does and can enforce the payment of
water bills by shutting off the water. It will retain
this power until compensation is paid. It calls at-
tention to the fact that many of its accounts are for
less than $4. This makes it a very simple matter
to request a deposit or to give notice in view of these
proceedings that after a certain date water rents
must be paid in advance. This order can be enforced
by refusal to continue to supply the water. The
entire remedy is in its own hands.

The Commission has proposed to the Company
and this proposal we are authorized to renew in this
brief that upon its acquisition of the water works,
the Commission will in the course of its duty in
collecting current items of accounts receivable
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from its customers aid the Company to collect its
water arrearages. The Commission is prepared to
enter into such a contract at any time the Company
desire.

111.

THE LEGISLATION IN QUESTION NOW
UNDER REVIEW, P. L. 1923, p. 504; P. L. 1926,
p. 469 and P. L. 1928, p. 198 WITH THE ACT
OF EMINENT DOMAIN AFFORDS JUST COM-
PENSATION TO THE WATER COMPANY FOR
ITS PROPERTY INCLUDING PAYMENT FOR
IMPROVEMENTS AND BETTERMENTS DUR-
ING THE PENDENCY OF THE PROCEED-
INGS.

The whole tenor of the Company’s brief is to the
effect that the legislation in question does not pro-
vide just compensation for improvements pending
the proceedings. We reiterate strongly that there is
ample power for such compensation. These cities
have by proper legislative action, by ordinance, au-
thorized the Commission to acquire the water works
and other property of the Company. The Commis-
sion has power to contract for the purposes of the
act. It is reasonable to assume that the legislature
in the acts in question intended by the power given
to the Commission to enable it to contract for every-
thing appertaining to the acquisition of the proper-
ty. The legislature knew of course that it was not
dealing with private property with fixed limits but
with that of ‘a public utility, a going concern, where
changes under certain circumstances might be re-
quired to be made pending the proceedings. It is,
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we say, reasonable to assume that this power to
contract to purchase covers such changes, as under
he circumstances alleged might have to be made.
Independently, however, of this assumption, the
municipalities themselves gave the power to the
Commission to contract with the Company. T
attention of the Court is drawn by counsel for the
appellants to P. L. 1926, p. 469-470, which provided
as follows: :
8a. The Commission shall have no power
or authority to incur any liability on behalf
of the municipalities and none of its debts,
expenses or liabilities shall bind the munick
palities except with their consent expressed
by resolution of their governing bodies. The
municipalities shall have power from time to
time to make appropriations for the commis-
sion upon such terms and conditions as may
be determined.

This section does not support the argument
sought to be based upon it and does not affect the
question. By ordinance p. 26, 29, 31 and 33 each
city was authorized to apply to a Justice of the
Supreme Court for the appointment of Commis-
sioniers to acquire the property by purchase or
condemnation. Thus these commissioners (Pas-
saic Valley Water Commission) were specifically
empowered to buy or condemn the property of the
Company ‘“and any or all other property of the
owner of such water works that may be necessary
to maintain, operate, enlarge or extend the water
works so acquired and to enlarge, extend, main-
tain and operate the same,” etc. P. L. 1923, p.
504, Sec. 1. This power is mot exhausted by a
gsingle purchase. It may be exercised in two or

he
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more purchases or in one or more condemna-
tions. Indeed the third section expressly pro-
vides for such contingency in the following
language “The water works acquired by the
Commission appointed in pursuance of the first
section of this act whether by a single purchase
or two or more purchases or by one or more than
one condemnation proceeding, etc.” The same
section declares that the term “waterworks” shall
be construed to include * * * ‘“water works,
rights, and franchises ewned by one corporation ov
party or more than one.” Here is express authority
given to acquire the water works of one corpora-
tion by a “single purchase or two or more pur-
chases or by one or more than one condemnation
proceeding.” The Company seems to have over-
looked this language.

Counsel rest their argument in the main, upon
the fact that the act of Eminent Domain limits the
value to the date of filing the petition. But this
Is not to state the whole argument. The ap-

raisement of value may be limited by the act of
Eminent Domain to the date of filing the petition.
This legiglation however, empowers the Commis-
sion to purchase or condemn af any time and as
cften as their dulies require. The Eminent Do-
main Act is merely the procedure for the acquisi-
tion of the property. The power rests elsewhere.
Here it is found in the legislation now under re-
view. By this legislation in express terms the
Commission is clothed with wide powers and fur-
ther is invested with authority to invoke “all
the powers of such municipalities or any of them
to acquire property for public use.” We proceed
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by the act of Eminent Domain to condemn their
property as of the date of filing the petition.
If the Company make improvements pending such
procedure (and it may be said’ that for any rea-
sonable improvements we are not averse) we have
the power to purchase or condemn such property.
In case of a second condemnation we can file our
petition, if it be required, upon the day of the
payment of the award in the present proceedings.
Such new construction will presumably be then in
operation and would have to be taken over of
necessity by the Commission. The award in this
new condemnation would be for the value of
such new construction with interest at 6% from
the time of filing the petition until the second
award was paid because of our immediate oc-
cupation of such new construction. Independent-
ly of the allowance of interest in such second
award the owner would be entitled to be paid such
interest for ‘such occupation. Thus full com-
pensation to the last dellar will be awarded the
Company for its property. The Commission,
therefore, has power to purchase from the Com-
pany the property acquired after April, 24th,
1928. It has like power to condemn such proper-
ty. Indeed if the Commission and the Company
agreed upon a price for part of the property but
failed to agree upon a price for the remainder of
the property, if such units were distinct enough
to prevent confusion, the act gives the power to
purchase a part and to condemn the remainder.

We confidently assert that paragraph 8a does
not limit the power of the Commission in respect
to the question now under review for two rea-
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sons: First, this section does not apply where
“their consent expressed by resolutions of the re-
spective governing bodies has been given.” This
power has been expressly given by such governing
bodies in the ordinances aforesaid. Secondly, on
still another view such power still rests in the
Commission. They are authorized to purchase or
condemn the water works which in this case has
the value of many million dollars. The Com-
misgsion could not discharge itself of its very re-
sponsible public duties to make an offer to the
company of the value of the property without
extensive study and engagement of experts. To
give to paragrpah 8a the construction which
would nullify the whole act would be to violate
the rules of construction. How can the Commis-
sion “enlarge or extend the water works” as em-
powered by the act if paragraph 8a controls?
How can they purchase or condemn (in the ab-
sence of direct instruction which we assert was
given by the ordinances aforesaid)? If an in-
terpretation of these acts compels the retention
of paragraph 8a it can only be done by such con-
struction that will not arrest the extraordinary
powers given to the Commission. How can they
acquire property by condemnation if paragraph
8a governs? The purpose of their creation is to
acquire “the entire water works.” The spirit and
reason of the original act are otherwise over-
thrown. This language should have a liberal
construction to sustain the important grant of
power. Otherwise in effect it repeals the act to
purchase or condemn. The maxim ut res magis
valeat quam pereat is not authority for an in-
terpretation that leads to an unreasonable result.
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The last clause of the paragraph declares that
municipalities shall have power from time to time
to make appropriations for the Commission upon
such terms and conditions as may be determined.
How can an appropriation with any exactness be
made before it be determined what is the value
of the property? It is difficult to see how such
a paragraph is not necessarily in conflict with
the proper construction of the act. In any case,
however, as stated supra the consent required by
such section expressed by resolution of the re-
spective governing bodies of such cities has been
given in the ordinances aforesaid.

We repeat therefore, that there is ample authority
either by purchase or condemnation to acquire the
property in question, that may reasonably be re-
quired to be constructed pending these proceedings.

We think it is pursuing the argument beyond
practical limits to suggest as counsel have done in
their brief that there is no provision made for the
enhancement of the value of the whole property by
some additions and betterments, put in place pend-
ing the proceedings. In a property which is valued
at $18,000,000 by the Company, it is difficult to see
just what the enhancement would be to the original
property beyond the cost of such additions—addi-
tions which may never be made.

When no substantial rights are violated such
remedial statutes should receive liberal construction
in the public interest.
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V.

THE COMPANY HAS ENTERED INTO AN
ENGAGEMENT WITH THE COMMISSION
WITH THE ASSENT OFTHEMUNICIPALITIES
FOR SUCH NEW CONSTRUCTION PENDING
CONDEMNATION AS MAY REASONABLY BE
REQUIRED.

Notwithstanding the force of the argument above
outlined the Water Company has refused to pro-
ceed with additions. While the property of the ap-
pellant, pending these proceedings may remain until
their termination as at present, it is freely conceded
that certain ordinary additions here and there would
be welecome to some of our citizens. We think that
both these great state agencies should aid in this
regard. The Company has insisted that before it
would make such an investment a contract with the
Commission would have to be ratified by the muni-
cipalities. While we are strongly of opinion for the
reasons stated that there is power in the Comnmis-
sion to provide just compensation for such additions,
the Commission and the Company have had a writ-
ten agreement prepared by their respective counsel
to provide for compensation for such additions. This
document has been signed by the Commission, ap-
proved by the three respective municipalities and
left with the President of the Water Company. This
coreement recites that:

“Whereas on or about the 24th day of

April, 1928, the Commission on behalf of the

Cities of Paterson, Passaic and Clifton, in the
County of Passaic and State of New Jersey,
instituted in the New Jersey Supreme Court,
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proceedings to condemn the water system, {
franchises and certain property of the Com-
pany, and
“Whereas during the pendency of said pro-
ceedings it may be necessary from time to
time for the Company in rendering service to
said municipalities and the inhabitants there-
of to lay additional water pipes and mains,
extend some of its existing water pipes and
mains, make house connections and install
meters and it is the desire of the Commission
and said municipalities that the Company
shall make such expenditures as may be nec-
essary for said purpose and that upon the
acquisition of the water system franchises
and other property now so sought to be con-
demned the Commission shall acquire any
other property so acquired by the Company.”
It is herein provided that the Company will, dur-
ing the pendency of said proceedings provide all of !
" the materials and do all the work reasonably neces-
sary to enable it to lay additional water pipes and
mains, extend its existing water pipers and mains,
make connections and install meters as aforesaid, as
from time to time requested in “Writing by the Com-
mission. The cost of such work or materials shall
be borne by the Company.
“All of the cost to be incurred by it in do-
ing such work or in providing such materials
which cost it is hereby agreed shall be com-
puted as follows: to the amount actually and
directly expended by the Water Company in
the doing of such work or in providing of such y
materials there shall be added 209 which
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said 209 shall include and cover all overhead,
engineering, inspection, superintendence, lia-
bility insurances and other expenses of the
Water Company in connection therewith.”
Upon the payment of such cost, such work shall
become the property of the Commission. :
Thus every provision is taken to protect the Com-
pany.

¥

THE ATTEMPT TO TAKE THE COMPANY’S
PROPERTY FREE AND CLEAR OF LIENS IS
AUTHORIZED BY CHAPTER 195 OF THE
SESSION LAWS OF 1923, AND, IF CONSUM-
MATED, WILL NOT RESULT IN TAKING THE
COMPANY’S PROPERTY WITHOUT JUST
COMPENSATION.

(a)

The word, “may” in the language of section 4 of
the act of 1923 providing for the taking of ap-
pellant’s water works free and clear of liens is
used premissively and not as a mandate.

“Ordinarily the word ‘may’ implies per-
mission only, but often it is construed to be
mandatory.”

Kennelly v. Jersey City, 57 N. J. L.,
293, 297.

The view of Chancellor Kent was adopted in
Sciple vs. Elizabeth, 27 N. J. L., 407, 410, and
followed in all succeeding cases in this state in-
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cluding Fagen v. Hceboken, cited in appellant’s
brief. He said that the true rule of construction
applicable to statutes in such cases is that the
word may means must or shall, only in cases
where the public interests and rights are con-
cerned, and where the public or third persons
have a claim de jure that the right shall be exer-
cised.

But the public interests are not concerned in hav-
ing the Company’s property taken subject to the lien
of the mortgages upon it, except as the public is in-
terested in having it acquired through the exercige
of a sound discretion as to which method will be
the more economical: to take it subject to liens or
free of them. The legislature intended this discre-
tion be exercised by the Commission.

The Company have no claim de jure that the
right to take subject to the mortgages should be
exercised, unless to take the property free of the
liens would be unconstitutional; which is a ques-
tion relating to another phase of appellant’s
proposition.

As in its ordinary use the word “may” intends
permission and not command, it can be given no
other intendment save by construction. When the
word as used in the 4th section of the statute of
1923 is construed in the light of its context nothing
appears to vary its ordinary meaning, but, on the
contrary, clearly establishes the intent of the legis-
lature to so use it; as will be shown.

The 3rd section of the act of 1923 provides as fol-
lows:
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“If the commission and the owner of the
water works cannot agree on terms for the
sale thereof, or if such proposed contract
shall not become binding as herein provided,
application shall be made by the commission
to a justice of the Supreme Court for the ap-
pointment of commissioners to condemn the
water works in pursuance of and in the man-
ner preseribed by an act entitled ‘An Act to
regulate the ascertainment and payment of
compensation for property condemned or
taken for public use (Revision of 1900, ap-
proved March twentieth, one thousand nine
hundred, and the amendments and supple
ments thereto; and-the commission is hereby.
further authorized to invoke and exercise in
the manner prescribed in said act approved
March twentieth, one thousand nine hundred,
and its supplements-and amendments, for the
purpose aforesaid, either in its own name, or
in the name of any or all of the municipal-
ities so supplied with water, all of the powers
of such municipalities, or any of them, to
acquire property for public use.”

There would seem to be no question that under
the Eminent Domain act, any authority having
power to condemn, including the Commission, would
have the right to take private property for public
use free and clear of mortgages. This is admitted
in appellant’s brief (pp. 34, 35) and established by
the cases there cited. It is said in the brief that
“No specific authority is-conferred upon the commis-
sion to condemn free and clear of the liens of the
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mortgages.” If by this it is correctly intended that
no right to condemn free and clear of iiens can be
delegated by the state unless such right is expressed
in the act giving power to condemn, the result
would be to upset a practice established for a cen-
tury. But the proposition is not sound. It con-
founds power with the method of its exercise. Power
to condemn having been given the Commission, the
power to exercise it would have arisen under section
1 of the Eminent Domain act without any express
conference of legislative authority in the act of
1923. The Eminent Domain act is a law providing
the method in which a power to condemn shall be
exercised and nart of that method nravidag for the
bringing in to the proceeding all persons who appear
of record to have any interest in the property (sec.
2) ; for an assessment of the amount to be paid by
the petitioner for such land or other property and
damage (sec. 6); and in case the lands or other
property taken are incumbered by any mortgage,
the ameunt awarded may be paid into the Court of
Chancery and shall there be distributed according
to law (sec. &).

Havine conferred this power to proceed under the
Eminent Domain Act’upon the Commission, the
legislature having in view that some other method
of dealing with the mortgages upon ‘the property of
a water company might be more advantageous, gave
the option conferred by the fourth section of the act
of 1923. There is nothing in the language of the
section indicating an intent to revoke or modify the
power conferred by section 3. The language 18 per-
missive and no occasion appears for a construction
which would make it mandatory.
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Appellant contends that the word “may” must
be given a mandatory meaning because, if it isn’t,
the municipalities will be devoid of power to issue
bonds to pay for the water works, which power,
being deemed to be necessary to the acquisition of
the plant, can not be exercised unless the works
are taken subject to liens, and, therefore, a tak-
ing subject to liens is the only taking permitted
by the statute. This argument for construction
of the word “may” is purely ab incenvenientio.
It is not sound in that it fallaciously assumes
that the words “so acquired” in the phrase “and
for the purpose of raising the money to pay the
compensation agreed upon or fixed by the con-
demnation proceedings for the water works so ac-
quired,” is to be understood as relating to the
antecedent words of the section providing that
“any such water works may be acquired subject
to liens.” This argument for such construction
fails entirely to take into consideration the most
important guide for such purpose:—the intent
of the legislature. It rests entirely upon the last
resort in construction:—the rules of grammar.
As to those rules it is said,

“the technical rules of grammar may, in
the construction of’ sentences, be overridden
by a more common sense reading, based
upon the consideration of the object and
subject matter of the act, than could re-
sult from their strict application.” End-
lich on ihe Interpretation of Statutes.
sec. 81.

And see ibid, sec. 414:

“In searching for an antecedent, it doeg
not follow that the first word that may an-
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swer the reference must be taken.” Cam-
den &c. R. Co. v. Briggs, 22 N. J. L.,
623, 649.

“Few statutes would stand, if tried by
the strict standard of logic, grammar or
rhetoric.” Walers v. Quimby, 27 N. J. L.,
296, 311.

And see,
Mendles v. Danish, 74 N. J. L., 333.
Canover v. Public Service Ry. Co., 80 L.,
681.
In re Merrill, 88 E., 261.
Jansen v. Woolwoerith Co., 92 L., 529.

If any limitation upon the power to issue bonds
could be fixed by treating the words “so acquired”
in the manner contended for by appellant, the whole
argument for such limitation falls to the ground in
view of the express provision of section 4 (P. L.
1926 pi 469

“The power to issue said bonds and their
validity shall not be dependent on or affected
by the validity or regularity of the proceed-
ings to establish the commission or to ac-
quire the water works, or to make the en-
largements, extensions or improvements
thereof.”

The absence from the statute of any provision
for the acceleration of the maturity of the bonds
affords no inference that the legislature intended the
property to be taken free of the liens securing the
bonds.
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If any such provision were contained in the sta-
tute it would probably be liable to attack as being
unconstitutional, because it impaired the obligation
of contracts.

Rendclph v. Middleten, 26 N. J. E., 543.

(b)

The act is not unconstituional in permitting the
property and franchises of appellant to be sold
free and clear of liens, and provides a means for
giving appellants just compensation for its water
works and franchises.

The claim of the appellant is that the statute is
unconstitutional because under its provisions the
value of the water works awarded to them may,
under certain conditions, be insufficient to enable
them to pay their debts; or, to state it more specifi-
cally, their claim of unconstitutionality is based up-
on the fact that they have mortgaged their property
and franchises to secure interest bearing bonds
which will not mature until long after the award
for the value of the water works has been made;
that, consequently, the condemnor, under the pro-
visions of the 8th section of the Eminent Domain
* Act, will pay the amount of the award into the
Court of Chancery to be there distributed among
those entitled to it; whereupon, owing to the fact
that the debt due the bondholders will not mature
for many years after the award is paid, the interest
charges on the debt will be met out of the principal
sum of the award which will thereby be reduced to
an amount less than appellant’s lawful share of the
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amount of the award. We think the foregoing is a
correct statement of appellant’s claim in its strong-
est aspect.

But, we submit, that these considerations do not
indicate unconstitutionality in the statute.

The only limitation upon the State’s right of
Eminent Domain is that the property in question
shall not be taken for the use intended without just
compensation; which, under the liberal statutory
interpretation of our Eminent Domain act, means
that when taken, it shall be upon “a just and equit-
able appraisement of the value of the same, and an
assessment of the amount to be paid by the peti-
tioner for such land or other property and damage
aforesaid, as of the date of the filing of the petition
and order thereon.”

All that is “taken” in this proceeding is
Water Works and all the property of the Passaic
Consolidated Water Company, including real estate,
rights of way, easements, water rights, franchises,
contracts, plant structures, personal property, ma-
terial and all other property except money and secur-
ities and except its franchise as a corporation (Peti-
tion, par. 9, Case p. 13), and, also, except bills anc
accounts receivable (Amended Petition, par. 13,
Case p. 60).”

cer

The

For the property so taken, the condemnors must
pay their value and damage. And such value
and damage must be awarded by the Commis-
sioners in a lump sum. As was said in Zimmer-
man v. H. & M. R. R. Co., 76 L., 251,

“the duty of the commissioners was simply



B

29

to ascertain what sum of money is an equiva-
lent for the whole right which the condemn-
ing company is to acquire, and the whole in-
jury which it is to inflict, leaving to other
tribundls the distribution of the fund among
the claimants of particular estates and in-
terests.”

The same principle is adopted in
Penn. R. R. Co. v. National Docks R. R.
Co., 28 Vr., p. 86.
Bright v. Platt, 5 Stew., p. 362.
Crane v. Elizabeth, 36 E., 339.
Herr v. Beard of Education, 82 L., 610.

In Crane v. Elizabeth, supra, this court said,
“The action of the city authorities has
thus the distinetive qualities of a proceed-
ing in rem, a taking, not of the rights of
designated persons in the thing needed, but
of the thing itself, with a general monition
to all persons having claims in the thing.
When, by the appraisement of the commis-
sioners, the price of the thing is fixed, that
price stands instead of the thing appro-
priated and represents all interests ac-
quired. The Legislature has not imposed
upon the city officials the duty of search-
ing out all these interests and assigning
to each its just equivalent. It has con-
tented itself with the simple direction that
the fund shall be paid to him who is pre-
sumably entitled to it, the general owner of
the land. Where no other claimant inter-
venes, that course will usually meet the
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ends of justice. But if, in any special

case, this owner ought not, in eguity, to
receive the fund, the court of chancery
will, at the instance of any interested com-
plainant, take charge of its proper distribu-
tion, and so secure those particular equi-
ties which the generality of the statute has
left without express protection.”

Under this procedure it is manifest that upon the
taking and award just compensation for the property
taken will be given. This we understand appellant
to admit. But, argues appellant, we have mort-
oaged the property for a long term of years at high
intervest rates, so that under the provisions of the
8th section of the statute which protects the con-
demnor against claims by lien holders, not parties to
the proceeding, or who may have disputes with the
owner or with each other, it may happen that we
shall have to continue to-pay interest until the
maturity of the mortgages, which payments may
deplete the fund paid into court.

We deny that such a result would operate to de-
prive the appellant of just compensation, for the
reasons about to be stated:

(1) The condemnation proceeding accelerates
the due date of the mortgages so that they become
due as of the date the property is taken.

This arises from the nature of public and private
dominion over property. Private right over
property is always subject to the State’s right of
Eminent Domain, which with us is limited only by
the self imposed obligation to make just compensa-
tion when the right is exercised. TIf the owner of
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the fee could arbitrarily determine whether or not
the state should take his property free of liens or
subject to them, he would thereby be enabled to de-
feat the right of the State to acquire the owner’s
land free of all liens. Or, in other words, the abso-
lute right of the State to take anything and pay off
and discharge every right in and to that thing would
be impaired. The right of the State, if such were
the rule, would not be a right of Eminent Domain,
but merely a right of taking conditioned upon other
circumstances than the making of just compensa-
tion.

When the mortgages upon the water works
were executed they were given and accepted sub-
ject to the State’s right and with knowledge of it.
Obviously neither mortgagor nor mortgagee can
set up that the exercise of the State’s paramount
right would operate to their injury, and therefore
render the statute unconstitutional. Granting
that one or the other was injured by the State’s
action it was damnum absque injuria.

Beseman v. Penn. R. R., 21 Vr., 235.

The right under the mortgage was a right in the
property for a definite term, the right of the com-
pany as the owner of the fee might be of longer
duration. It cannot be that the right of the State to
take the whole property was in anyway affected by
the duration of the estate of either mortgagee or
owner. Both could be put an end to at the will of the
State whenever it thought proper.

(2) The legislature, unless it thinks fit to do so,
is under no obligation to provide for a just or equit-
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able apportionment or distribution of the award
among those entitled thereto.

The limitation upon the power of the legisla-
ture to take property is, only, that it provide
for just compensation. When this is provided
and awarded in such manner that the fund is
placed at the disposal of those entitled to it the
constitutional obligation of the State is discharged.
Henceforth any conflict between the parties hav-
ing an interest in the res as to their respective
proportions of the award is to be settled by those
tribunals established by law for such purpose.
The State is no longer interested.

Crane v. Elizabeth, supra.

If this were not so, just compensation could
not be made by the State or its agencies until
the rights in the res, of every person, had been
ascertained and determined and the share of each
in the award had been fixed and tendered. But
this is not the law. It is true that those who
have an interest of record must be made parties
to the condemnation proceeding, but this is not a
constitutional prerequisite to the taking; it is
statutory. It is also true that the interests of
those who have unrecorded interests in the res
are not destroyed by the proceeding. Their rights
in the res are transferred to the fund. In this
manner just compensation is provided for every
interest in the property taken. The fact that the
interests of various parties in the res has been
so complicated by their own acts that it becomes
difficult to equitably settle disputes as between
themselves, in no way affects the power of the
State to take the property, or place upon it any
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other duty than that of making just compensation
as of the time of the taking. If the parties are
injured by such taking it is damnum absque in-
Jjuria.

Appellant’s claim that one of the consequences
of the taking may be that being deprived of its
earning power,-it will be unable to pay the in-
terest on its unmatured bonds out of income,
will have to resort to the principal of the award
and be thereby deprived of just compensation.

Admitting the necessity of such resort, it by no
means follows that they will be deprived of just
compensation for these reasons:

(a) It may be that the value of the property
taken as ascertained by the award, amounted to
no more or even less than the amount of the
mortgages upon it. In such case the Company
would be entitled to payment of no part of the
award and yet just compensation would have
been made.

(b) It says such resort will have to be made,
because the taking will deprive it of its earning
power. But :it cannot complain of this. Its
earning power depends upon its franchises. The
use of those franchises may or may not enable
it to earn sufficient to pay the interest on its
bonds. But, be that as it may, its franchises are
to be taken from it in this proceeding and the
Company will receive just compensation for them.
The result may be to place the Company in the
position similar to that of a business man whose
property, in which_ he conducts business, is taken
from him. He may be in debt on his interest
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bearing notes or bonds. He may have depended
upon his buginess for the funds to pay both in-
terest. But when his property is taken he can re-
ceive no compensation for the injury arising from
the loss of his business, so that both he and his
creditors may greatly suffer. But this Company
is much more highly favored. Not only its real
and personal property are to be paid for, but its
business, its franchises, as well. Full and just
compensation is to be made it by such payment.
Menitgomery County v. Schuylkill Bridge
Co., 110 Penn St., 54.
Monongahela Navigation Co. v. U. S..
148 U. 8., 312, 329.

The further argument is that the legislation is
unconstitutional because it does not provide that
the mortgages shall be paid out of the award im-
mediately. But this is the present rule and uni-
versal practice. It is not directly charged that
the condemnor should pay such loss by way of
damages but this is inferable from parts of the
argument.

A simple illustration will show the fallacy ot
this:

Suppose the State proceed to condemn two
tracts of land and the award of the Commis-
sioners is $100,000 for each tract. Tract A is
free and clear of liens. Tract B has a mortgage
thereon for $100,000 at 6% payable in 20 years.
The owner of tract A takes his money. The
owner of tract B contends that the State must
pay him not only $100,000, the value of his prop-
erty but in addition a sum of money which in-
vested, will realize the difference between what
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the fund in the Court of Chancery will bring, let
us say, 3% and the 6% provided in the mortgage.
t will require approximately $45,000 addition to
the fund in Chancery, invested at the rate of 3%
to realize $3000 a year for the 20 years. In
other words the additional fund of $45,000 after
producing $3000 for 20 years will be exhausted.
The State must therefore pay, if this argument is
sound, $145,000 for tract B. An argument which
leads to such a result carries its own refutation.
The terms of interest of the mortgage and the
rate obtained in Chancery may vary with each
case but the argument holds. The result desired
would imperil the whole power of the State itself
as well as of those subordinate municipal divi-
sions of the state to which in the interest of the
public such power has been committed. It would
enable every landowner who did not desire con-
demnation to defeat the proceeding by placing a
mortgage upon his property for a long period at a
high rate of interest. Neither the State nor any
county, city or other municipality would attempt
to pay such an absurd figure.

A further illustration on this point that di-
rectly affects this proceeding may be had by a
reference to the mortgages upon the property of
the appellant now under condemnation. They are
set out in the State of the Case, p. 18, 19, 20 and
21. They are nine in number and mature at
various times from 1937 to 1958; that is to say
from 9 to 30 years. Eight bear interest at 5
per cent and one at 6 per cent. The bonds out-
S‘i'and%ng, secured by these mortgages represent
$7,936,000. If we take this sum as the value of
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the property it will produce three per cent when
placed on deposit in the Court of Chancery.
There has to be an additional sum which will
produce the remaining two percent of the five
per cent mortgages and the remaining three per
cent of the six per cent mortgages. By taking
the mortgage debt $7,936,000 as the value of the
property for the purpose of argument we are able
to calculate the precise sum due on each mortgage
and the sum to be added to meet its interest until
maturity.

A computation shows that these cities would
have to pay into the Court of Chancery, above
the award of the Condemnation Commissioners
and the value of the property as damages thz
sum of  $3,000,000.

Vice Chancellor Pitney in re Sleeper, 62 N.
J. Eq., 67, says:

“For it is abundantly established by au-
thority in this state, that, in a case like
this an award is presumed to include the
whole value of the land free of encum-
brance and that the mortgagee or other
lienor is entitled to be paid out of the fund
and the party acquiring the land by condem-
nation proceedings is entitled to have such
payment made out of the fund, in exonera-
tion of the land acquired.”

The interpretation of an act becomes a part
of the act. Chief Justice Beasley speaking for
this Court in Randolph v. Middletown, 26 N. J.
Eq. 547, said:

“If this statute authorizing, in case of in-
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solvency of corporations of this class, the
appointment of a receiver and the sale of
the corporate property free from all en-
cumbrance, has been in existence at the
time of the execution of the mortgage, an
entirely different problem would have been
presented for solution. In such a condi-
tion of things, it might well be held that
such a provision of the general law would
enter into the substance of the contract and
become a part of it; this would be in
harmony with practice and with theoretical
principles.”

Mortgagor and mortgagee knew this interpre-
tation before the execution of their mortgages or
are chargeable with it. Indeed many of the con-
stituent water companies that are embraced in the
merger which created the appellant have in their
charters power to condemn. The largest of these
companies was the Passaic Water Company which
supplied water to the City of Paterson. Under
its charter P. L. 1849, p. 47, power to condemn
is given. The condemnation commissioners there
are directed to report in writing what the com-
pany must pay each owner; then this language of
paragraph -six follows:

“and a copy thereof, certified by the clerk
of the said County, shall at all times be
considered as plenary evidence of the right
of said company to have, hold, use, occupy,
possess and enjoy the land so described;
and it shall be the duty of said company
to pay the said owner or owners the
amounts assessed as aforesaid, or, in case
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the owner or owners refuse to receive the
same, or live cut of the state, or are in-
capacitated by law to receive the same, then
said sum shall be paid and delivered to the
clerk of said county, to be by him re-
tained for such owner; and upon making
payment in either of the ways above stated,
the title of the premises mentioned in the
said award and so paid for, shall be vested
in the said company.”

The appellant takes the title to its property by
this procedure but not the smallest suggestion i3
made about anything else. The Company is te
pay the owner the amount assessed for the value
of the land and damages if any (but nothing
else). The clerk retains the money for the
owner. With the knowledge that this was its
own practice it is unconvincing to be told by it
now, that it understood the practice was other-
wise.

The statute declares Eminent Domain Act sec.
8 that, “In case the lands or other property taken
are incumbered by any mortgage * * * the amount
awarded may be paid into the Court of Chancery
# % % and shall be there distributed according to
law.” No exception is found here as to mort-
gages that have not matured. The language is
any mortgage. Thereupon the amount awarded
shall be distributed. Nothing is said about wait-
ing for years. Four of these mortgages mature in
thirty years.

With all this knowledge of proceedings in con-
demnation on the part of the Company we re-
spectfully inquire why if it conceived that it was
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in some peril of being held for interest after the
payment of the award, it did not take the or-
dinary precaution to protect itself by inserting a
condition in its mortgage covering the subject.

This field of the law is very common. It is of
universal practice. Every city counsel is al-
most daily engaged in such service. There are
several hundred cases in the New Jersey Reports
alone upon this subject. There are thousands of
cases that are never reported. It is a prolific
field of litigation because of natural disagree-
ment between buyer and seller as to price.
There are many thousand cases reported in the
United States. And yet, notwithstanding this
amazing number of cases, the eounsel for the ap-
pellant are unable to cite a single case to support
their views although the subject of condemning
property incumbered with mortgages is of daily
occurrence.

It is observed that no bondholder appears to
object that the maturity of his security is uncon-
stitutionally accelerated. We have only the ex-
pression of the fears of the mortgagor. This is
not enough. The Company can make such point
before the Condemnation Commissioners and be-
fore the trial court. Indeed-the municipalities
may object to the award and withdraw. The
language of the statute is “any municipality may
withdraw from the condemnation proceedings at
any time within thirty days after the award of
the commissioners shall have been made.” There
is not now therefore any absolutely assurance that
the municipalities will accept the award. This
can only be determined hereafter. They are
of course - very desirous of accepting an award
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that appears to them to be approximately close
to their own appraisal. This is for the future.
This present appeal is premature. Any interest
the Company may have can be adequately pro-
tected when the municipalities accept the award
and pay the amount into the Court of Chancery.

It need hardly be said that the power of
Eminent Domain is one of the extraordinary
powers of the State. It transcends all legislative
limitations save to provide for just compensation.
It is higher than the constitution. It is an at-
tribute of sovereignty, inherent in the state and
essential for its own preservation. Yet this
great power under the construction suggested is
arrested and turned against itself..

It is respectfully submitted that this great
public enterprise should be permitted to proceed
and the judgment of the Supreme Court should be
affirmed.

WILLIAM B. GOURLEY,
WILLIAM I. LEWIS,
ARTHUR S. CORBIN,
GEORGE L. RECORD,

Of Counsel for Defendants-Appellees.




Chapter 195 of the Latws of 1923 and
Amendments thereto,

Chapter 195, Laws of 1923.

““Ax Acr to authorize two or more municipalities
in this State by means of a commission to
acquire, either by purchase or condemnation,
and operate privately owned water works now
or hereafter supplying water therein, and in
other municipalities, if any, in which water is
supplied by the same water works, together
with the franchises, rights, and any or all
other appurtenant property of the owner or
owners, of such works, and to enlarge and
extend the same.

““Be it enacted by the Senate and General
Assembly of the State of New Jersey:

“1. The governing body of two or more munici-
palities in this State in which now or hereafter
water is supplied for domestic and public use by
privately owned water works, whether such water
works are owned by one or more corporations or
parties, may make application to any justice of
the Supreme Court for the appointment of a com-
mission in their behalf to acquire such water
works, either by purchase or condemnation, to-
gether with all rights and franchises relating
thereto, and the rights and franchises to obtain
an additional supply of water, and any or all other
property of the owner of such water works that
may be necessary to maintain, operate, enlarge or
extend the water works so acquired, and to en-
large, extend, maintain and operate the same to
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supply water in the municipalities acquiring sueh
water works as aforesaid and in all other muniei-
palities theretofore supplied with water by the
same water works, provided that all of the munici-
palities so supplied with water shall be notified in
writing of such application at least sixty days be-
fore the same is made, and may join therein. Any
racancy in said commission shall be filled by
appointment as above provided, and upon such
notice as a justice of the Supreme Court shall
direct ; inability of any member of the commission
to serve shall be treated as a vacancy. The appli-
cation to appoint the commission or to fill any
vacancy may be continued from time to time by
the justice of the Supreme Court to whom the
same 1s made.

2. HKvery commission appointed in pursuance
of the first section of this act shall consist of not
more than five persons, residents of the munieci-
palities making the application for their appoint-
ment and joining therein, if any; they shall organ-
ize as soon as practicable by electing one of their
number as president, and shall appoint a secre-
tary and a treasurer, who need not be members of
the commission, and adopt a seal, and a name
whereby they may sue and be sued. The secretary
shall keep full and correct minutes of all the meet-
ings and transactions of the commission, and per-
form such other duties as may be required of him;
the treasurer shall give bond for the faithful per-
formance of his duties in such amount as the com-
mission shall preseribe. The offices of secretary
and treasurer may be held by the same person.
The members of the commission shall receive for
their services compensation to be fixed by agree-
ment with municipalities having at least two-
thirds of the population by the last national or
State census of all of the municipalities making
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the application for their appointment and joining
therein, if any; or, in case of failure to agree, by
a justice of the Supreme Court. The secretary
and the treasurer shall each receive such compen-
sation as the commission may determine. All ex-
penses incurred prior to the acquisition of the
water works shall be considered as part of the
cost thereof; all expenses subsequently incurred
for operating the water works and all other ex-
penses and charges not properly chargeable to
capital account shall be paid or set aside out of
earnings.

¢¢3. Immediately after organization the com-
mission shall proceed to negotiate for the pur-
chase of the entire water works supplying water
in the municipalities making the application for
its appointment, and in the other municipalities,
if any, supplied with water by the same water
works; and may enter into a contract to purchase
such water works for compensation to be agreed
upon or fixed by condemnation proceedings as
hereinafter provided. A copy of every contract
to purchase such water works, without condem-
nation, made by the owner thereof and such com-
mission, shall forthwith be served by the commis-
sion on each of the municipalities that made and
joined in the application, if any, for the appoint-
ment of the commission, and said contract shall
become binding only as to such two or more of the
municipalities that made the application for the
appointment of the commission, and joined
therein, if any, as shall by resolution of their
governing bodies file with the commission their
assent thereto; provided, that such assents shall
be so filed within three months after the copies
of said contract have been served on the munici-
palities by the commission, as above provided. If
the commission and the owner of the water works
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cannot agree on terms for the sale thereof, or if
such proposed contract shall not become binding
as herein provided, application shall be made by
the commission to a justice of the Supreme Court
for the appointment of commissioners to condemn
the water works in pursuance of and in the man-
ner preseribed by an act entitled ‘An act to regu-
late the ascertainment and payment of compensa-
tion for property condemned or taken for public
use (Revision of 1900)’, approved March twen-
tieth, one thousand nine hundred, and the amend-
ments and supplements thereto; and the commis-
sion is hereby further authorized to invoke and
exercise in the manner prescribed in said act ap-
proved March twentieth, one thousand nine hun-
dred, and its supplements and amendments, for
the purpose aforesaid, either in its own name, or
in the name of any or all of the municipalities so
supplied with water, all of the powers of such
municipalities, or any of them, to acquire prop-
erty for public use. If the property of more than
one owner is proposed to be acquired by con-
demnation, applications for the appointment of
commissioners for that purpose may be consoli-
dated by order of a justice of the Supreme Court,
and thereafter carried on as far as practicable as
one proceeding. If the water works is located in
more than one county, a duplicate of the petition
for the appointment of commissioners, and of all
orders, reports and other proceedings shall be
filed in the office of the clerk of each county in
which any part of the property is located. In all
applications, orders, reports and proceedings a
general description of the property to be con-
demned shall be sufficient. Any municipality may
withdraw from the condemnation proceedings at
any time within thirty days after the award of the
commissioners shall have been made. The water
works acquired by the commission appointed in
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pursuance of the first section of this act, whether
by a single purchase or two or more purchases or
by one, or more than one, condemnation proceed-
ing, shall be the property of the municipalities
making the application or applications for the
appointment of such commission, and the muniei-
palities, if any, joining therein, as if they con-
stituted a single municipality. The term ‘water
works’ used in this act shall be construed to in-
clude one system or more than one system of
water works, whether or not such water works
extend into or supply water in other municipali-
ties than those proposing to acquire or owning
the same, and water works, rights and franchises
owned by one corporation or party, or more than
one, and shall include rights and franchises to
obtain an additional supply of water, and any or
all other appurtenant property of such owner or
owners.

¢4, Any such water works may be acquired
subject to the lien of any mortgage or mortgages
thereon; and for the purpose of raising the money
to pay the compensation agreed upon or fixed by
condemnation proceedings for the water works so
acquired or to be acquired, and to pay the cost, or
part of the cost, of enlarging, extending and im-
proving the same, the commission appointed in
pursuance of the first section of this act, and any
succeeding commission, however appointed or
elected, shall be and hereby is fully authorized to
issue bonds in the names of the municipalities
making the application for the appointment of
such commission and of the municipalities, if any,
joining therein, the bonds to be under the seal of
the commission, signed by the president, and at-
tested by the secretary thereof. The term of such
bonds, which shall not exceed forty years, the rate
of interest thereon, sinking fund and amortiza-
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tion provision therefor, and other conditions that
may be deemed advisable, shall be preseribed by
the commission issuing said bonds, and said bonds
shall be sold in the manner provided by law for
the sale of municipal bonds. The bonds so issued
shall be the joint and several obligations of the
municipalities in whose names they are issued,
but the municipalities shall be liable as among
themselves for the payment of the principal and
interest thereon in the proportion that the as-
sessed value for taxation of all the real estate
in each of the municipalities for the year preced-
ing the time when such water works shall be ac-
quired bears to the total assessed value for said
year of all the real estate in all of the municipali-
ties making application for the appointment of
the commission, and of the municipalities, if any,
joining therein; and the amount of said bonds, or
any portion thereof, shall not be taken into ac-
count in ascertaining the amount of indebtedness
that any of the municipalities may now, or at any

time hereafter, be authorized to incur by any law
of this State.

‘5. The commission appointed pursuant to
the first section of this act, and any succeeding
commission, however appointed or elected, shall
have power to enlarge and extend the water works
and operate the same, or may make a contract for
a period not exceeding ten years, or a succession
of contracts each not exceeding said period, with
any individual, firm or corporation, to operate
such water works on such terms as may be agreed
upon, and such commission may prescribe and
change from time to time rates to be charged for
water supplied by the water works so acquired,
and by any extension or enlargement thereof, pro-
vided that rates for the same kind or class of ser-
vice shall be uniform in all the municipalities sup-
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plied by such water works. As soon as practicable
after acquiring the water works rates shall be
prescribed, and shall be revised from time to time
whenever necessary, so that the water works shall
be and remain self-supporting, the earnings to
be sufficient to provide for all expenses of opera-
tion and maintenance and such charges as inter-
est, seeking fund and amortization, so as to pre-
vent any deficit to be paid by taxation from accru-
ing; and said commission and any succeeding
commission shall have power to prescribe and
alter and enforce all reasonable rules and regula-
tions for the maintenance and operation of such
water works and the collection of rates.

“6. At any time after water works shall have
been acquired in pursuance of this act, it shall be
lawful for the governing bodies of the municipali-
ties owning the same to enter into an agreement
preseribing a method of electing or appointing
a commission to succeed the commission appointed
as provided in the first section of this act; the
agreement so made shall specify the number of
persons to constitute the commission, their term
or terms of office, method of organization, and
powers and duties and compensation; provided,
that the members of the commission may agree
to serve without, or at a nominal, compensation;
it shall also provide for the appointment or elec-
tion of a secretary, treasurer, and such other offi-
cers as may be necessary, and prescribe their
duties and compensation, and shall contain such
other provisions as may be necessary for the
maintenance and efficient operation of such water
works, the extension and enlargement thereof, and
the proper management of its financial affairs;
and may be amended from time to time. Any
such agreement or amendment thereof shall be
valid when assented to by the governing bodies
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of the municipalities containing at least two-thirds
of the population of all municipalities owning
such water works according to the last preceding
national or State census; provided, that the gov-
erning bodies of all municipalities owning the
water works shall have had an opportunity to ap-
prove or disapprove any proposed agreement or
amendment thereof. The commission elected or
appointed in pursuance of such agreement shall
organize as soon as practicable, adopt a seal, and
a name by which it may sue and be sued, and enter
upon the discharge of its duties, whereupon the
terms of office of the members of the commission
appointed in pursuance of the first section of this
act shall cease and determine. Any commission
appointed in pursuance of the first section of this
act, or by virtue of such agreement, may sell any
part of the property in its charge not needed for
public use, and may also sell to any municipality
the distributing system of mains therein and enter
into a contract to supply water in quantity to the
municipality purchasing such distributing system ;
provided, that no distributing system shall be sold
to any municipality without the consent of the
governing bodies of the municipalities owning the
same having by the last national or State census
at least two-thirds of the population of all such
municipalities.

“7. In all cases in which the owner of water
works purchased or condemned in pursuance of
this act has at the time of such purchase or con-
demnation the consent of the State to take and
divert water from any source for domestic and
public use, the rights obtained by such consent
shall pass to and vest in the municipalities ac-
quiring the water works as herein provided, and
no further or other consent of any State board or
commission shall be necessary. Provided, how-
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ever, said municipalities shall be bound by all the
terms and conditions attached to such consent and
accepted by the owner of the water works pur-
chased or condemned ; and provided, further, that
nothing in this act shall be interpreted to affect
the power and authority of the Board of Conser-
vation and Development over the sources of water
supply in this State.

““8. At any time after the appointment of such
commission by a justice of the Supreme Court,
any municipality in which water is supplied by
the water works which it is proposed to acquire,
or which may have been acquired as provided in
this act, may be permitted to join with the munici-
palities making or joining in the application for
the appointment of the commission, or owning the
water works, on such terms and conditions as may
be agreed on; provided that municipalities con-
taining at least two-thirds of the population accord-
ing to the last State or national census of all the
municipalities seeking to acquire or owning such
water works shall agree to permit such other mu-
nicipality to join.

€9, All acts and parts of acts inconsistent with
this act be and the same are hereby repealed, and
this act shall take effect immediately.

“‘Passed March 23, 1923.”’

Chapter 283, Laws of 1926.

““An Act to amend an act entitled ‘An act to au-
thorize two or more municipalities in this
State by means of a commission to acquire,
either by purchase or condemnation, and op-
erate privately-owned waterworks now or
hereafter supplying water therein and in
other municipalities, if any, in which water is
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supplied by the same waterworks, together
with the franchises, rights, and any or all
other appurtenant property of the owner or
owners, of such works, and to enlarge and
extend the same,” approved March twenty-
third, one thousand nine hundred and twenty-
three, constituting chapter 195 of the Pam-
phlet Laws of 1923, in reference to the issu-
ance of bonds or/and for by municipalities
for the purposes authorized by said act.

““Be it enacted by the Senate and General As-
sembly of the State of New Jersey:

““1. Section four of the act to which this act is
an amendment is thereby amended to read as fol-
lows:

““4. Any such waterworks may be acquired sub-
ject to the lien of any mortgage or mortgages
thereon; and for the purpose of raising the money
to pay the compensation agreed upon or fixed by
condemnation proceedings for the waterworks so
acquired or to be acquired, and to pay the cost,
or part of the cost, of enlarging, extending and
improving the same, the municipalities which are
to own the said waterworks or the enlargements,
extensions and improvements to the same are
hereby authorized to issue bonds jointly in the
names of all such municipalities, in the same man-
ner and pursuant to the same provisions of law
that apply to the issuance of other municipal
bonds, and each such municipality shall adopt
such ordinances and resolutions and cause such
bonds to be sold, executed and delivered as if
such bonds were its own separate obligations. The
proceeds of sale of said bonds shall be received
by the treasurers of said municipalities and im-
mediately be transferred to the said commission
or any succeeding commission then in office. The
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power to issue said bonds and their validity shall -
not be dependent on or affected by the validity or
regularity of the proceedings to establish the com-
mission or to acquire the waterworks or to make
the enlargements, extensions or improvements
thereof. The bonds so issued shall be the joint and
several obligations of the municipalities in whose
names they are issued, but the municipalities shall
be liable as among themselves for the payment of
the principal and interest thereon in the propor-
tion that the assessed value for taxation of all the
real estate in each of the municipalities for the
year preceding the time when such waterworks
shall be acquired bears to the total assessed value
for said year of all the real estate in all of the
municipalities joining in the issuance of said
bonds; and the amount of said bonds, or any por-
tion thereof, shall not be taken into account in as-
certaining the amount of indebtedness that any of
the municipalities may now, or at any time here-
after, be authorized to incur by any law of this
~ State.

¢¢2. The act to which this act is an amendment
is hereby further amended by adding a new sec-
tion, numbered 8a, reading as follows:

‘8a. The commission shall have no power or
authority to incur any liability on behalf of the
municipalities and none of its debts, expenses or
liabilities shall bind the municipalities except with
their consent expressed by resolution of their re-
spective governing bodies. The municipalities
shall have power from time to time to make ap-
propriations for the commission upon such terms
and conditions as may be determined.

¢¢3. The act to which this act is an amendment
is hereby further amended by adding a new sec-
tion, numbered 8b, reading as follows:
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**8b. If for any reason any section or provision
of this act shall be questioned in any court and
shall be held to be unconstitutional or invalid, no
other section or provision of this act shall be af-
fected thereby.

¢4, This act shall take effect immediately.

“‘ Approved March 29, 1926.”’

Chapter 92, Laws of 1928.

““Axn Acr to amend an act entitled ‘An act to
amend an act entitled ‘“An act to authorize
two or more municipalities in this State by
means of a commission to acquire, either by
purchase or condemnation, and operate pri-
vately-owned waterworks now or hereafter
supplying water therein, and in other munieci-
palities, if any, in which water is supplied by
the same waterworks, together with the fran-

nant property of the owner or owners, of such
works, and to enlarge and extend the same,”’
approved March twenty-third, one thousand
and nine hundred and twenty-three,” consti-
tuting chapter one hundred and ninety-five of
the Pamphlet Laws of one thousand nine hun-
dred and twenty-three, in reference to the
issuance of bonds or/and for by municipalities
for the purposes authorized by said act, which
amended act is known as Chapter two hun-
dred and eighty-three of the Laws of one
thousand nine hundred and twenty-six, ap-
proved March twenty-ninth, one thousand
nine hundred and twenty-six.

““Be it enacted by the Senate and General
Assembly of the State of New Jersey.

chises, rights, and any or all other appurte- .

eSS
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““1. Section one of the act to which this act is
an amendment is hereby amended to read as
follows:

“1. Section four of the act to which this act is
an amendment is hereby amended to read as
follows:

‘4. Any such waterworks may be acquired sub-
ject to the lien of any mortgage or mortgages
thereon ; and for the purpose of raising the money
to pay the compensation agreed upon or fixed by
condemnation proceedings for the waterworks so
acquired or to be acquired, and to pay the cost, or
part of the cost, of enlarging, extending and im-
proving the same, the municipalities which are to
own the said waterworks or the enlargements, ex-
tensions and improvements to the same are hereby
authorized to issue bonds jointly in the names of
all such municipalities, in the same manner and
pursuant to the same provisions of law that apply
to the issuance of other municipal bonds, and each
such municipality shall adopt such ordinances and
resolutions and cause such bonds to be sold, exe-
cuted and delivered as if such bonds were its own
separate obligations; or each municipality may
issue and sell its own bonds separately for its pro-
portion of said cost, as hereinafter provided. The
proceeds of sale of said bonds shall be received by
the treasurers of said municipalities and immedi-
ately be transferred to the said commission or any
succeeding commission then in office. The power
to issue said bonds and their validity shall not be
dependent on or affected by the validity or regu-
larity of the proceedings to establish the commis-
sion or to acquire the waterworks or to make
the enlargements, extensions or improvements
thereof. The bonds so issued, if jointly and sev-
erally issued, shall be the joint and several obliga-
tions of the municipalities in whose names they
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are issued, but the municipalities shall be liable
as among themselves for the payment of the prin-
cipal and interest thereon in the proportion that
the assessed value for taxation of all the real

estate in each of the municipalities for the year
preceding the time when such waterworks shall be
acquired bears to the total assessed value for said
year of all the real estate in all of the municipali-
ties joining in the issuance of said bonds; and the
amount of said bonds, or any portion thereof, shall
not be taken into account in ascertaining the
amount of indebtedness that any of the municipali-
ties may now, or at any time hereafter, be author-
ized to incur by any law of this State; but if the
said municipalities shall decide to issue separate
bonds, the bonds so issued shall be the obliga-
tions of such municipalities respectively, and the
amount thereof shall be fixed in the same propor-
tion as hereinbefore provided in the case of joint
and several bonds.

2. This act shall take effect immediately.
“ Approved March 26, 1928.°’

(6546)












