
Index.
P a g e

N o t ic e  o f  A p p e a l ....................................................................... 1

C o m p la in t  ......................................................................................... 5

A n s w e r ...........................................     1 2

A f f id a v i t  o f  M a u r ic e  B .  G l u c k ....................................... 1 4

N o t ic e  to  D is m is s  ....................................................................  2 2

A f f id a v i t  o f  J a c o b  H a u p t m a n ............... .......................... 2 3 ,  2 4

D e c is io n  ..............................................................................................  2 5

O r d e r ....................................................................................................  2 7

C le r k ’ s C e r t i f i c a t e ....................................................................... 2 8





Notice o f Appeal.

ESSEX COUNTY CIRCUIT COURT

Mau r ic e  B .  Gl u c k ,
P l a in t i f f ,

v s .

Ser g io  Ru iz -Ur r u t ia , Gab r ie l  
Mor and i, Ern es to  H ersen , 
J r . ,  A guimiro  La n d e r , Jo se  A. 
To r r es , H um berto  T o r r es , 
Fra nc is c o  De l g ado  a n d  H e n r y  
Me n e n d e z , p a r t n e r s ,  d o in g  b u s i-

n e s s  u n d e r  t h e  f i r m  n a m e  a n d  

t r a d e  n a m e  o f  R u i z - U r r u t i a  

C o m p a n y , B u i ld e r s ,  Ry n d a  De -
v e l o pme n t  CoImp a n y  ( a  N e w  

J e r s e y  C o r p o r a t i o n ) ,  a n d  A m-
el ia  R. Gl u c k , O w n e r ,

D e fe n d a n t s .

10

20

T o :  J a c o b  H a u p t m a n ,  A t t o r n e y  f o r  D e f e n d a n t  R y n d a

D e v e lo p m e n t  C o .

P le a s e  T a k e  N o t ic e ,  th a t  th e  p la in t i f f  h e r e in  h e r e b y  

a p p e a ls  to  T h e  C o u r t  o f  E r r o r s  a n d  A p p e a ls  f r o m  

a  ru le , o r d e r  o r  d e c is io n s  o f  T h e  H o n o r a b le  N e l -

so n  Y .  D u n g a n ,  fi le d  a n d  e n te r e d  h e r e in  d is m is s in g  

th e  P l a i n t i f f ’ s  a c t io n  a g a in s t  t h e  D e f e n d a n t  R y n d a  

D e v e lo p m e n t  C o m p a n y ,  f o r  f a i lu r e  t o  d i l i g e n t ly  p r o -

se c u te  th e  w it h in  a c t io n  a g a in s t  th e  D e fe n d a n t  R v n -

40
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d a  D e v e lo p m e n t  C o m p a n y  w it h in  o n e  y e a r  f r o m  th e  

d a te  o f  i s s u in g  th e  s u m m o n s  h e r e in , o r  n o n -p r o s e s s -  

in g  su c h  a c t io n , a n d  a p p e a ls  f r o m  e a c h  a n d  e v e r y  p a r t  

o f  su c h  ru le , o r d e r  o r  d e c is io n , f o r  th e  f o l lo w in g  

r e a s o n s , g r o u n d s ,  o r  p o in t s :

< a  1 .  T h a t  th e  C o u r t  e r r e d  in  d e c id in g  t h a t  h e  h a d  th e  

r ig h t  t o  d is m is s  su c h  a c t io n  o f  th e  p la in t i f f ,  a s  a g a in s t  

th e  D e f e n d a n t  R y n d a  D e v e lo p m e n t  C o m p a n y  on  th e  

g r o u n d  t h a t  th e  p la in t i f f  h a d  n o t  d i l ig e n t ly  p r o s e c u te d  

su c h  a c t io n  t o  ju d g m e n t  w it h in  o n e  y e a r  fro m ; th e  

i s s u in g  o f  th e  s u m m o n s , a s  th e  A c t  ( M e c h a n ic ’ s L ie n  

L a w ,  R e v .  o f  1 8 9 8  a n d  a m e n d m e n ts ,  e t c .)  S e c . 1 8 ,  

d o e s  n o t  p r o v id e  th e  s u it  m u s t  b e  d i l ig e n t ly  p r o s e -

c u te d  t o  “ ju d g m e n t ”  w it h in  o n e  y e a r .

2 0  2 .  T h a t  th e  C o u r t  e r r e d  in  d e c id in g  th a t  h e  h a d  th e

r ig h t  t o  d is m is s  su c h  a c t io n  o f  th e  p la in t i f f ,  a s  a g a in s t  

th e  D e fe n d a n t  R y n d a  D e v e lo p m e n t  C o m p a n y  o n  th e  

g r o u n d  t h a t  th e  P l a i n t i f f  h a d  n o t  d i l ig e n t ly  p r o s e -

c u te d  s u c h  a c t io n  w it h in  o n e  y e a r  f r o m  th e  i s s u in g  

o f  su c h  s u m m o n s  h e r e in , a s  th e  A c t  ( M e c h a n ic ’ s L ie n  

L a w ,  R e v i s io n  o f  1 8 9 8  a n d  a m e n d m e n ts , e t c .) ,  S e c . 

1 8 ,  p r o v id e s  f o r ,  “ i f  C la im a n t  s h a ll  f a i l  to  p r o s e c u te  

h is  c la im ! d i l ig e n t ly  w it h in  o n e  y e a r ” , a n d  t h a t  w h e th e r  

3 0  o r  n o t  c la im a n t  h a s  f a i le d  t o  p r o s e c u te  h is  c la im  d i l i -

g e n t ly  is  a  q u e s t io n  o f  f a c t ,  a n d  a  m a t t e r  f o r  th e  

j u r y ,  a n d  n o t  a  q u e s t io n  f o r  th e  J u d g e .

3 .  T h a t  th e  C o u r t  E r r e d  in  d e c id in g  th a t  h e  h a d  

th e  r ig h t  to  d is m is s  su c h  a c t io n  o f  th e  p la in t i f f  a s  

a g a in s t  th e  D e f e n d a n t  R y n d a  D e v e lo p m e n t  C o m p a n y  

o n  th e  g r o u n d  th a t  th e  P l a i n t i f f  h a d  n o t  d i l ig e n t ly  

p r o s e c u te d  su c h  a c t io n  a g a in s t  th e  D e fe n d a n t  R y n d a  

D e v e lo p m e n t  C o m p a n y  w it h in  o n e  y e a r  f r o m  th e  is-  

™  s u in g  o f  t h e  s u m m o n s  h e r e in , a s  th e  A c t  ( M e c h a n ic ’ s
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L ie n  L a w ,  R e v i s io n  o f  1 8 9 8  a n d  a m e n d m e n ts ,  e t c . ) ,

S e c . 1 8 ,  p r o v id e s  f o r  “ i f  C la im a n t  s h a l l  f a i l  t o  p r o s e -

cu te  h is  C la im  d i l ig e n t ly  w it h in  o n e  y e a r , ”  m u s t  b e  

r e a d  in  c o n n e c t io n  w i t h  th e  o t h e r  S e c t io n s  o f  su c h  

A c t ,  a n d  d o e s  n o t  s ta n d  u n r e la t e d  to  S e c .  2 9  ( R e v .

18 9 8 ,  e t c .)  a n d  S e c . 3 0  ( R e v .  1 8 9 8 ,  e t c .)  a n d  w h e r e  

a s  in  th is  c a se  th e r e  h a s  b e e n  a  m a r s h a l l in g  o f  t h e  1 0  
A s s e t s ,  a n d  a  s a le  “ b y  v i r t u e  o f  th e  A c t ”  b e f o r e  such , 

y e a r  h a s  e x p ir e d ,  th e  p la in t i f f  h a v i n g  d u ly  f i le d  h is  

lie n  c la im  a n d  d u ly  s t a r t e d  h is  a c t io n , h e  n e e d  n o t  

p r o s e c u te  h is  a c t io n  in  su c h  c ir c u m s ta n c e s  u n le s s  n o t i -

fied  b y  C a v e a t  t o  d o  so , a s  b y  o p e r a t io n  o f  th e  M e -

c h a n ic ’ s  L ie n  L a w ,  w h e r e  a  s a le  i s  h a d  “ b y  V i r t u e  

o f  th e  A c t ”  a n d  h e  is  t o  b e  p a id  o u t  o f  su c h  fu n d s  

o b ta in e d  b y  th e  s a le , h is  lie n  is  b a r r e d  a s  a g a in s t  th e  

p r o p e r t y  a n d  h e  h a s  in  it s  p la c e  a  lie n  a g a in s t  su c h 1 2 0  
fu n d s  o r  p r o c e e d s  o f  s a le , w h ic h  i s  a  m a r s h a l l in g  o f  

A s s e t s ,  a n d  in  su c h  e v e n t  th e  f i r s t  l ie n o r  o b t a in in g  th e  

s a le  m a y  s t a y  su c h  s u b s e q u e n t  l ie n o r  a s  h e r e in , a n d  

th e  p r o s e c u t io n  o f  su c h  a c t io n  w o u ld  p r o v e  u n n e c e s -  

s a r y ,  a n d  th e  la w  p r o v id e s  h e  m a y  le a v e  u n d o n e  a n y -

t h in g  th a t  m a y  p r o v e  u n n e c e s s a r y ,  a n d  th is  P l a i n t i f f  

c o u ld  n o t  b e  c la im e d  t o  h a v e  f a i le d  in  d i l ig e n t  p r o s e -

c u t io n  in  su c h  a  c a s e  a n d  u n d e r  su c h  c ir c u m s ta n c e s  

a s  a  m a t te r  o f  la w ,  a n d  in  su c h  c a se  th e  J u d g e  w o u ld  3 0  

h a v e  h a d  to  so  c h a r g e  th e  J u r y  u p o n  t h e  p r e s e n t a t io n  
o f  su c h  fa c t s .

4 . T h e  C o u r t  E r r e d  in  c o n s id e r in g  o n  th is  m o t io n  

a n y  o th e r  q u e s t io n  f o r  a  d is m is s a l  o r  n o n - p r o s s e s s -  

in g  o f  th e  a c t io n  a s  th e  m o t io n  w a s  m a d e  u p o n  t h e  

sp e c ific  g r o u n d s  “ T h a t  th e  p la in t i f f  l ie n o r  h a s  a l lo w e d  

m o re  th a n  a  y e a r  t o  e la p s e  w it h o u t  d i l ig e n t ly  p r o s e c u t -
in g  h is  lie n  t o  ju d g m e n t . ”

5 . T h a t  th e  C o u r t  E r r e d  in  it s  D e c is io n ,  r u le  o r
4C
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o r d e r  in  n o n - p r o s s e s s in g  th e  P l a i n t i f f ’ s  a c t io n  a g a in s t  

th e  D e fe n d a n t  R y n d a  D e v e lo p m e n t  C o m p a n y  o n  th e  

g r o u n d  th a t  th e  is s u e s  w e r e  jo in e d  a s  t o  th e se  p a r t ie s  

w it h o u t  th e  o th e r  p a r t ie s  d e fe n d a n t ,  a n d  t h a t  th e  a c -

t io n  a s  t o  th e s e  p a r t ie s  s h o u ld  h a v e  b e e n  p la c e d  u p o n  

th e  t r ia l  C a le n d a r  a t  n e x t  T e r m  a f t e r  su c h  is su e , a n d  

10 m o r e  p a r t ic u la r ly  s o  w h e n  th e  d e fe n d a n t  R y n d a  D e -

v e lo p m e n t  C o m p a n y ,  c o u ld  h a v e  i t s e l f  s e r v e d  its  n o te  

o f  is s u e  f o r  su c h  n e x t  te r m  a n d  p la c e d  in  u p o n  su c h  

C a le n d a r  f o r  t r ia l ,  a n d  a ls o  w a iv e d  its  r ig h t  to  n o n -  

p r o s s  b y  n o t  m o v in g ,  i f  t h e y  h a d  th e  r ig h t ,  a t  su c h  

n e x t  T e r m  u p o n  w h ic h  i t  is  c la im e d  it  s h o u ld  h a v e  

b e e n  p la c e d  o n  C a le n d a r  f o r  t r ia l .

D a t e d ,  N o v e m b e r  1 2 ,  1 9 2 4 .

M A U R I C E  B .  G L U C K ,

2 0  • A t t o r n e y ,  e tc ., P r o  S e .

S e r v i c e  o f  a  c o p y  o f  th e  w it h in  n o t ic e  is  h e r e b y  

a c k n o w le d g e d  a s  h a v in g  b e e n  m a d e  o n  th e  s ix t h  d a y  

o f  D e c e m b e r , 1 9 2 4 .

J A C O B  H A U P T M A N ,  

A t t o r n e y ,  e tc ., per se.

3 0

4 0



5
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S t a t e  o f  N e w  J e r s e y  t o  S e r g i o  R u i z - U r r u t i a ,  G a b -

r ie l  M o r a n d i ,  A g i m i r o  L a n d e r ,  E r n e s t o  H e r s e n ,  J r . ,

J o s e  A .  T o r r e s ,  H u m b e r t o  T o r r e s ,  F r a n c i s c o  D e la g d o  

a n d  H e n r y  M e n e n d e z , p a r t n e r s  d o in g  b u s in e s s  u n d e r  

th e  f ir m  a n d  t r a d e - n a m e  o f  R u i z - U r r u t ia  C o m p a n y ,  

R y n d a  D e v e lo p m e n t  C o m p a n y  ( a  c o r p o r a t io n  o f  N e w  

J e r s e y )  a n d  A m e l i a  R .  G lu c k , 1 0

Y o u ,  S e r g i o  R u i z - U r r u t ia ,  G a b r ie l  M o r a n d i ,  A g i -

m ir o  L a n d e r ,  E r n e s t o  H e r s e n  J r . ,  J o s e  A .  T o r r e s ,  

H u m b e r t o  T o r r e s ,  F r a n c i s c o  D e lg a d o ,  a n d ’ H e n r y  

M e n e n d e z , p a r t n e r s  d o in g  b u s in e s s  u n d e r  th e  f irm  

a n d  t r a d e  n a m e  o f  R u i z - U r r u t ia  C o m p a n y ,  R y n d a  

D y e lo p m e n t  C o m p a n y  ( a  N e w  J e r s e y  C o r p o r a t io n ) ,  

a n d  A m e l ia  R .  G lu c k , a r e  s u m m o n e d  to  a n s w e r  th e  

a n n e x e d  C o m p la in t  o f  M a u r ic e  B .  G lu c k  in  a n  a c t io n  

a t  la w  u p o n  a  m e c h a n ic s  l ie n  c la im  in  th e  C i r c u i t  2 0  

C o u r t  in  a n d  f o r  t h e  C o u n t y  o f  E s s e x ,  in  w h ic h  s a id  

M a u r ic e  B .  G lu c k  c la im s  a  l ie n  o n  c e r t a in  la n d s  a n d  

b u ild in g s  a n d  th e  in te r e s t s  in  s a id  la n d s  o f  s a id  R y n d a  

D e v e lo p m e n t  C o m p a n y  a n d  A m e l i a  R .  G lu c k  d e s c r ib e d  

in  th e  lie n  a s  f o l lo w s  :

S i t u a t e ,  ly i n g  a n d  b e in g  in  th e  V i l l a g e  o f  S o u t h  

O r a n g e  in  th e  C o u n t y  o f  E s s e x ,  a n d  S t a t e  o f  N e w  

J e r s e y ,  m o r e  p a r t ic u la r ly  d e s c r ib e d , B e g in n in g  a t  a  

p o in t  o n  th e  N o r t h e a s t e r ly  s id e  o f  R y n d a  R o a d ,  d is -  3 0  
ta n t  o n e  H u n d r e d  a n d  s e v e n t y - s e v e n  a n d  7 8  h u n -

d r e d th s  o f  a  f o o t  n o r t h e r ly  a s  m e a s u r e d  a lo n g  s a id  

s id e  o f  R y n d a  R o a d  f r o m  th e  in te r s e c t io n  o f  s a id  

s id e  o f  R y n d a  R o a d  p r o d u c e d  w ith  th e  N o r t h e a s t e r ly  

s id e  o f  R id g e w o o d  R o a d  p r o d u c e d ; th e n c e  ( 1 ) a lo n g  

s a id  s id e  o f  R y n d a  R o a d  N o r t h  4 1  d e g r e e s  3 7  m in -

u te s  w e s t  6 0  f o o t ;  th e n c e  ( 2 )  N o r t h  4 1  d e g r e e s ,  3 3  

m in u te s  e a s t  1 4 0  f e e t ;  th e n c e  ( 3 )  s o u th  4 8  d e g r e e s ,

3 7  m in u te s  e a s t  6 0  f e e t ;  th e n c e  ( 4 )  s o u th  4 1  d e -  4 0
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g r e e s ,  2 3  m in u te s  w e s t  1 4 0  f e e t  t o  th e  p o in t  a n d  

p la c e  o f  b e g in n in g .  B e i n g  th e  w e s t e r ly  t h i r t y  fe e t  

o f  lo t  N o .  3 2  a n d  t h e  e a s t e r ly  t h i r t y  fe e t  o f  lo t  N o . 

3 1  o n  m a p  o f  p r o p e r t y  m a d e  b y  I r a  T .  R e d f e r n  &  

B t o ., S u r v e y o r s ,  S o u t h  O r a n g e  N . J .  F e b r u a r y  1 9 2 2 ,  

f o r  R y n d a  D e v e lo p m e n t  C o m p a n y ,  S o u t h  O lra n g e  

1 0  N .  J .

A n d  T a k e  N o t ic e  t h a t  u n le s s  y o u  file  y o u r  a n s w e r  

t o  th e  s a id  c o m p la in t  w i t h  th e  C le r k  o f  s a id  C o u r t ,  

a t  N e w a r k ,  w it h in  t w e n t y  d a y s  a f t e r  th e  s e r v ic e  u p o n  

y o u  o f  th is  w r i t  a n d  th e  a n n e x e d  c o m p la in t , th e  p la in -

t i f f  m a y  p r o c e e d  in  th is  s u it  a n d  ju d g m e n t  m a y  b e  

e n te r e d  a g a in s t  y o u .

20
W it n e s s ,  W o r a l l  F .  M b u n t a in ,  J u d g e  o f  th e  s a id  

C i r c u i t  C o u r t  a t  N e w a r k ,  th is  1 5 t h  d a y  o f  M a r c h ,

1 9 2 3 .

M a u r ic e  B .  G lu c k , 

A t t o r n e y  p er se

J O H N  H .  S C O T T .

3 0

40
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E S S E X  » C O U N T Y  C I R C U I T  C O U R T .

Se r g io  R u iz -U r r u t ia , Ga b r ie l  
M o r a n d i, A g imir o  La n d e r , 
E r n es to  H e r s e n , Jr., Jo s e  A.

M a u r ic e  B .  Gl u c k

v s .

P la in t i f f ,

A c t io n  a t  L a w
T o r r e s , H u mb e r t o  T o r r e s , \ o n  xjen C la im 1 
Fr a n c is c o  D elgad o  a n d  H e n r y  / C o m p la in t .  

M e n e n d e z , p a r t n e r s  d o in g  b u s i-

n e ss  u n d e r  th e  f i r m  n a m e  o f  

R u i z - U r r u t ia  C o m p a n y ,  B u i l d -

e r s ,  Ry n d a  D e v e l o p me n t  CoMr 
p a n y  ( a  c o r p o r a t io n ) ,  a n d  

A me l ia  R .  Gl u c k , O w n e r s ,

M a u r ic e  B .  G lu c k , th e  p la in t i f f  in  th is  a c t io n  h e r e -

in  s e ts  f o r t h  h is  a l le g a t io n s  f o r  a n d  a s  h is  c o m p la in t ,  

a n d  s a y s  J

1 .  T h a t  a t  a l l  th e  t im e s  h e r e in a f t e r  m e n t io n e d  t h e  

d e fe n d a n t s ,  R u i z - U r r u t ia  C o m p a n y ,  a s  h e r e in a b o v e  

se t  fo r t h  w e r e  p a r t n e r s  a n d  h a v e  n o t  b e e n  d is s o lv e d ,  

a n d  th a t  t h e y  w e r e  th e  B u i ld e r s  o n  th e  p r e m is e s  N o 1. 3 0  

1 2 2 ,  e tc ., R y n d a  R o a d  S o u t h  O 'ra n g e , N .  J . ,  a n d  

th e y  e n te r e d  in to  a n  a g r e e m e n t  t o  a n d  w it h  t h is  p la in -

t i f f  b y  w h ic h  th e  p la in t i f f  a g r e e d  t o  s u p e r in te n d  th e  

c o n s tr u c t io n  o f  th e  s a id  p r e m is e s  a n d  t o  a c t  a s  d is -

b u r s in g  o f f ic e r  f o r  v a r i o u s  p a y m e n ts  a n d  n e e d s , a n d  

f o r  w h ic h  th e  d e fe n d a n t s  a g r e e d  to  p a y  f o r  t h e  s a id  

s e r v ic e s  o f  th e  s a id  p la in t i f f s ,  a s  m o r e  f u l l y  h e r e in -

a f t e r  se t  f o r t h  in  th e  B i l l  o f  P a r t ic u la r s  h e r e in a f t e r  

f o l lo w in g  a n d  a t ta c h e d  h e r e to  a n d  m a r k e d  “ A , ”  a n d  4 C

D e fe n d a n t s . 20
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b y  w h ic h  th e r e  b e c a m e  d u e  u n to  th e  p la in t i f f  f r o m  

th e  d e fe n d a n t s  th e  f u l l  s u m  o f  $ 1 , 8 6 0 .9 2 ,  o f  w h ic h  

w a g e s  a t  th e  s u m  a n d  r a t e  o f  $ 6 0 .0 0  p e r  w e e k  

a m o u n t in g  t o  $ 1 , 2 6 0 . 0 0 ,  a n d  s t i l l  r e m a in s  d u e  a n d  o w -

in g  a n d  n o  p a r t  o f  w h ic h  h a s  b e e n  p a id  a lth o u g h  d u ly  

d e m a n d e d .

2 .  T h a t  th e  p la in t i f f  h a s  p e r fo r m e d  e a c h  a n d  e v e r y  

th e  c o n d it io n s  o f  h i s  a g r e e m e n t  t o  b e  p e r fo r m e d .

3 .  T h a t  a t  th e  t im e  o f  th e  c o m m e n c e m e n t  o f  th e  

s a id  c o n s t r u c t io n  th e  t it le  t o  th e  p r e m is e s  w a s  in  R y n d a  

D e v e lo p m e n t  C o m p a n y  a s  f o r  r e c o r d ,  a n d  th e  a c tu a l 

o w n e r s h ip  ( e q u i t a b le ) ,  w a s  in  th e  n a m e  o f  th e  C h e -  

m te c  C o . ,  I n c . ,  a  N e w  Y o r k  C o r p o r a t io n ,  w h ic h  h a d  

m a d e  a n  a g r e e m e n t  t o  p u r c h a s e  a n d  th e  s a id  d e -

2 0  fe n d a n t  R y n d a  D e v e lo p m e n t  h a d  m a d e  a n d  a g r e e d  t o  

s e ll  a n d  d e l i v e r  th e  s a id  p r e m is e s ,  t h a t  su c h  a g r e e -

m e n t  w a s  in  w r i t i n g  in  th e  u s u a l N e w  J e r s e y  f o r m  

f o r  th e  s a le  o f  R e a l  E s t a t e ,  a n d  w a s  d u ly  a c k n o w l-

e d g e d , a f t e r  d u e  e x e c u t io n  a l t h o u g h  n o t  p u t  o n  r e c o r d  

b y  a g r e e m e n t ,  a n d  th e  s a id  w r i t t e n  a g r e e m e n t  w a s  

g iv e n  f o r  a  g o o d  a n d  v a lu a b le  c o n s id e r a t io n ,  a n d  

s ta te d  a  c o n s id e r a t io n  o f  m io n ey  a s  w e ll  a s  “ th e  o th e r  

m u tu a l c o v e n a n ts  h e r e in a f t e r  f o l lo w in g , ”  t h e r e in  f o r  

3 0  t h e  p a s s in g  o f  s a id  t i t l e ;  t h a t  s u c h  a g r e e m e n t  se t  

f o r t h  a n  a b s o lu t e  c o n s e n t  in  w r i t i n g  f o r  th e  s a id  

C h e m t e c  C o . ,  I n c .,  a n d  i t s  s u b c o n t r a c t o r s  to  b u ild  a n d  

c o n s t r u c t  s a id  b u i ld in g ,  in  t h e  w o r d s , ”

“ P e r m is s io n  is  h e r e b y  g iv e n  u n t o  th e  p a r t y  o f  th e  

s e c o n d  p a r t  b y  t h e  p a r t y  o f  th e  f i r s t  p a r t  t o  g o  

in t o  a n d  u p o n  th e  s a id  p r e m is e s  a n d  t o  b u ild  a n d  

c o n s t r u c t  a  h o u s e  th e r e in , a n y  t im e  p r i o r  t o  t a k in g  

t i t le . ”

a n d  in  t h e  s a id  c o n t r a c t  th e  p a r t y  o f  th e  se c o n d  p a r t
4 0
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w a s  th e  s a id  C h e m t e c  C o . ,  In c .,  a n d  th e  p a r t y  o f  th e  

f i r s t  p a r t  w a s  s a id  R iy n d a  D e v e lo p m e n t  C o m p a n y ,  a n d  

th e  p r e m is e s  w e r e  th e  sarnie s a id  p r e m is e s  h e r e in a f t e r  

f o l lo w in g  a n d  m o r e  f u l l y  d e s c r ib e d  a s  in  th e  s a id  

L ie n  C la im  d e s c r ib e d  a n d  th e  s a m e  a s  c o n ta in e d  in  

th e  s a id  c o n tr a c t  f o r  s a l e ; t h a t  th e  s a id  a g r e e m e n t  a ls o  

p r o v id e d  a n d  a b s o lu t e ly  g a v e  p o s s e s s io n  o f  th e  s a id  1 0  
p r e m is e s  f r o m  a n d  a f t e r  th e  f i r s t  d a y  o f  A u g u s t ,

1 9 2 2  u n to  t h e  s a id  C h e m t e c  C o . ,  In c .,  a n d  p r o v id e d  

“ a n d  f r o m  t h e n c e fo r t h  a n d  f o r e v e r  t o  h a v e  t h e  u se  

a n d  b e n e fit  a n d  r e n ts  t h e r e o f ” ; a n d  t h a t  su c h  a g r e e -

m e n t in  w r i t i n g  a l s o  p r o v id e d  f o r  p a y m e n t  o f  th e  

g r e a t e s t  p a r t  o f  su c h  c o n s id e r a t io n  b y  th e  g i v i n g  o f  a  

m o r t g a g e  u p o n  s a id  p r e m is e s  w h ic h  s h o u ld  b e  a  se c -

o n d  m o r t g a g e  a n d  lie n  se c o n d  t o  a  f i r s t  m o r t g a g e  o r  

o th e r  lie n s , e t c . ;  th a t  th e  s a id  C h e m t e c  C o .,  In c .,  t o o k  20 
p o s s e s s io n  a n d  w a s  g iv e n  su c h  p o s s e s s io n , a n d  th a t  

su c h  p o s s e s s io n  w a s  a f t e r w a r d s  so ld  a n d  a s s ig n e d  to  

A m e l ia  R .  G lu c k ,  w it h  t h e  c o n s e n t  o f  s a id  R y n d a  D e -

v e lo p m e n t  C o m p a n y ,  w h ic h  a n d  w h o s e  o ffijcers a l s o  

s ig n e d , s e a le d  a n d  a c k n o w le d g e d  a  d e e d  a n d  th e  d e -

l i v e r y  o f  s a id  d e e d  u n to  h e r ,  a n d  t h a t  th is  l ie n  b e c a m e  

v e s te d  u p o n  s a id  p r o p e r t y  a c c o r d in g  to> l a w  f r o m  th e  

t im e  o f  th e  c o m m e n c e m e n t  o f  th e  c o n s t r u c t io n  o f  

s a id  h o u s e s . 30

3 . T h a t  A b r a h a m  H a u p t m a n  w a s  a n d  s t i l l  i s  p r e s i -

d e n t  o f  th e  R y n d a  D e v e lo p m e n t  C o m p a n y ,  a n d  th a t  

h e  is  th e  s a m e  p e r s o n  tO' w h o m ' a n  a l le g e d  p r io r  m o r t -

g a g e  r e m a in s  u n c a n c e lle d  a s  a g a in s t  th e s e  p r e m is e s ,  

a n d  w h o  e x e c u te d  th e  d e e d  to  s a id  A m e l ia  R .  G jluck, 

b y  a b o s lu te  w a r r a n t y  t h a t  th e  s a id  p r e m is e s  w e r e  f r e e  

f r o m  a n y  a n d  a l l  m a n n e r  o f  in c u m b ra n c e s , a n d  h e  is  

le g a l ly  e s to p p e d  f r o m  c la im in g  a n y  s e c u r it y  in  s a id  

p r e m is e s  f o r  h i s  u n p a id  b a la n c e  r e m a in in g  u n p a id  ^



10

Complaint

u p o n  su c h  p r io r  m o r t g a g e  o r  th e  b o n d  .o f  s a id  R y n d a  

D e v e lo p m e n t  C o m p a n y .  T h a t  a l l  o th e r  e s ta te s  h a v e  

h a d  n o t ic e , a s  w e l l  a s  s a id  'H a u p tm a n .

4 . T h a t  p la in t i f f  c la im s  a  p r e fe r e n c e  o n  p a r t  o f  th e  

a b o v e  d e b t  w h ic h  i s  f o r  w a g e s  w e e k ly  to  th e  su m

j q  a n d  a m o u n t  o f  $ 1 , 2 6 0 . 0 0 ,  in  a c c o r d a n c e  w it h  th e  M e -

c h a n ic  L ie n  L a w ,  o r  A c t  h e r e in a f t e r  m o r e  f u l l y  d e -

s c r ib e d  b y  it s  a c u r a t e  t it le .

5 . T h a t  su c h  M e c h a n ic s  L ie n  L a w  a n d  A c t ,  e n -

t it le d , “ A n  A c t  t o  s e c u r e  to  m e c h a n ic s  a n d  o th e r s  p a y -

m e n t  f o r  t h e ir  la b o r  a n d  m a t e r ia ls  in  e r e c t in g  a n y  

b u i ld in g ,”  a n d  th e  s u p p le m e n ts  a n d  a m e n d m e n ts  

th e r e to , a n d  in  a c c o r d a n c e  t h e r e w it h ,  p la in t i f f  d u ly  

f i le d  h is  s a id  lie n  c la im  w it h  f u l l  B i l l  o f  P a r t ic u -

2 0  la r s ,  a s  h e r e in a f t e r  f o l lo w in g ,  o n  th e  1 5 t h  d a y  o f  

M la rc h , 1 9 2 3 ,  w it h  th e  C le r k  o f  th e  C o u n t y  o f  E s s e x ,  

a t  N e w a r k ,  N .  J . ,  w h ic h  w a s  w it h in  f o u r  m o n th s  

a f t e r  th e  d a te  o f  la s t  w o r k  d o n e , a n d  th is  s u it  w a s  

s t a r t e d  b y  th e  is s u a n c e  o f  th e  s u m m o n s  o n  th e  sa m e  

d a y  a s  th e  s a id  f i l in g  so  a s  a lso ' w it h in  su c h  p e r io d  

o f  t im e  a f t e r  th e  la s t  w o r k  d o n e , a n d  t h e  d a te  w i l l  

m o r e  f u l l y  a p p e a r  h e r e in a f t e r  in  s a id  B i l l  o f  P a r t ic u la r s  

m a d e  a  p a r t  h e r e o f ,  m a r k e d  “ A , ”  w h ic h  s h o w e s  t h e

3 0  n a t u r e  a n d  k in d  o f  la b o r  p e r fo r m e d  a n d  m o n e y s  

fu r n is h e d ,  e tc .,  a n d  t h e  d a t e  o f  su c h  is s u a n c e  o f  th e  

s u m m o n s  a n d  s t a r t in g  o f  th e  s u it  w a s  d u ly  e n d o r s e d  

u p o n  su c h  lie n  c la im  b y  th e  C o u n t y  C le r k  o f  th e  

C o u n t y  o f  E s s e x ,  a t  th e  t im e  o f  su c h  i s s u a n c e  o f  s a id  

s u m m o n s .

6 . T h a t  th e  s a id  d e b t  is  b y  v i r t u e  o f  th e  p r o v is io n s  

o f  a n  A c t  e n t it le d  “ A n  A c t  to  s e c u r e  to  m e c h a n ic s  

a n d  o t h e r s  p a y m e n t  f o r  th e ir  la b o r  a n d  m a t e r ia ls  in

™  e r e c t in g  a n y  b u i ld in g ”  ( R e v .  1 8 9 8 ,  e t c .) .  A n d  th e
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a m e n d m e n ts  a n d  s u p p le m e n ts  th e r e to , a  lie n , u p o n  

su c h  b u i ld in g s  a n d  c u r t i la g e ,  b e in g  a  t w o  a n d  o n e -  

h a l f  s t o r y  f r a m e  d w e l l in g  w ith  a  d o u b le  c a r  g a r a g e  

u p o n  su c h  c u r t i la g e  a n d  h e r e w it h  f o l lo w in g  d e s c r ib e d  

a s  in  s a id  lie n  c la im  d e s c r ib e d , t o - w i t :

S i t u a t e ,  l y i n g  a n d  b e in g  in  th e  V i l l a g e  o f  S o u t h  

O r a n g e  in  t h e  C o u n t y  o f  E s s e x ,  a n d  S t a t e  o f  N e w  

J e r s e y ,  m o r e  p a r t ic u la r ly  d e s c r ib e d , B e g in n in g  a t  a  

p o in t  o n  th e  n o r t h e a s t e r ly  s id e  o f  R ly n d a  R o a d ,  d is -

ta n t  o n e  h u n d r e d  a n d  s e v e n t y - s e v e n  a n d  7 8  h u n d r e d th s  

o f  a  fo o t  n o r t h e r ly  a s  m e a s u r e d  a lo n g  s a id  s id e  o f  

R y n d a  R o a d  f r o m  th e  in te r s e c t io n  o f  s a id  s id e  o f  

R y n d a  R o a d  p r o d u c e d  w it h  th e  n o r t h e a s t e r ly  s id e  o f  

R id g e w o o d  R o a d  p r o d u c e d  ; th e n c e  ( 1 )  a lo n g  s a id  

s id e  o f  R y n d a  R o a d  N o r t h  4 8  d e g r e e s ,  3 7  m in u te s  w e s t  

6 0  f e e t ;  th e n c e  ( 2 )  N o r t h  4 1  d e g r e e s ,  3 3  m in u te s  

e a s t  1 4 0  f e e t ;  th e n c e  ( 3 )  s o u th  4 8  d e g r e e s ,  3 7  m in -

u te s  e a s t  6 0  f e e t ;  th e n c e  ( 4 )  s o u th  4 1  d e g r e e s ,  2 3  

m in u te s  w e s t  1 4 0  f e e t  t o  th e  p o in t  a n d  p la c e  o f  B e -

g in n in g . B e i n g  th e  w e s t e r ly  t h i r t y  f e e t  o f  lo t  N o . 

3 2  a n d  th e  e a s t e r ly  t h i r t y  fe e t  o f  lo t  N o .  3 1  o n  m a p  

o f  p r o p e r t y  m a d e  b y  I r a  T .  R e d f e r n  &  B r o . ,  S u r v e y -

o r s ,  S o u t h  O r a n g e  N .  J .  F e b r u a r y ,  1 9 2 2  f o r  R y n d a  

D e v e lo p m e n t  C o m p a n y  S o u t h  O r a n g e ,  N .  J .

A n d  p la in t i f f  d e m a n d s  ju d g m e n t s  f o r  d a m a g e s  in  

th e  s u m  o f  $ 1 , 2 6 0 . 0 0  a s  w a g e s  a n d  p r e fe r e n c e s ,  a n d  

th e  s u m  o f  $ 6 0 0 .9 2  g e n e r a l  c la im  to  b e  r a t io e d  w ith  

o th e r  l ie n s , to g e t h e r  w it h  in te r e s t  th e r e o n  u p o n  e a c h  

a m o u n t  f r o m  N o v e m b e r  2 4 th , 1 9 2 3 .

M A U R I C E  B .  G L U C K ,

A t t o r n e y  per se.

10

20

3 0

4 C



Answer.

E S S E X  C O U N T Y  C I R C U I T  C O U R T .

10

20

T h e  d e fe n d a n t ,  R y n d a  D e v e lo p m e n t  C o m p a n y  a 

c o r p o r a t io n  o f  th e  S t a t e  o f  N e w  J e r s e y ,  w it h  it s  

p r in c ip a l  o ffic e  in  th e  C i t y  o f  N e w a r k  a n d  C o u n t y  

3 0  o f  E s s e x  f o r  a n s w e r  t o  th e  c o m p la in t  o f  th e  p la in -

t i f f  s a y s :

1 .  T h a t  t h is  d e fe n d a n t  h a s  inoj k n o w le d g e  w it h  

r e s p e c t  t o  t h e  t r u t h  o f  th e  a l le g a t io n s  o f  th e  1 st, a n d  

2 n d  p a r a g r a p h s  a n d  le a v e s  th e  p la in t i f f  t o  m a k e  su ch  

p r o o f  t h e r e o f  a s  h e  m a y  b e  a d v is e d .

2 . T h i s  d e fe n d a n t  a d m its  s o  m u c h  o f  p a r a g r a p h  

3  a s  a l le g e s  t h a t  th e  t it le  t o  th e  p r e m is e s  w a s  in  th e

4 0  R y n d a  D e v e lo p m e n t  C o m p a n y  a n d  th e  C h e m te c  C o m -

M a u r ic e  B .  Gl u c k ,
P la in t i f f ,

vs.

Se r g io  R u iz  U r r u t ia , Ga b r ie l  
M o r a n d i, A g imir o  L a n d e r , 
E r n e s t o  H e r s e n , J r . ,  Jos e  A. 
T o r r e s , H u mb e r t o  T o r r e s , 
Fr a n c is c o  D e l g a d o , a n d  

H e n r y  M e n e n d e z , p a r t n e r s  

d o in g  b u s in e s s  u n d e r  th e  f ir m  

a n d  t r a d e  n a m e  o f  R u i z - U r r u t ia  

C o m p a n y ,  B u i ld e r s ,  Ry n d a  D e -
v e l o p me n t  Co mp a n y  ( a  N e w  

J e r s e y  C o r p o r a t i o n ) ,  a n d  A me -
l ia  R .  Gl u c k , O w n e r s ,

D e fe n d a n t s .

A c t io n  a t  L a w  

L ie n  C la im  A n -

s w e r  o f  R y n d a  

} D e v e lo p m e n t  

C o m p a n y .
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p a n y , I n c .,  a  N e w  Y io r k  c o r p o r a t io n  f o r  th e  s a le  a n d  

p u r c h a s e  o f  th e  s a id  p r e m is e s .

3 .  T h i s  d e fe n d a n t  a d m it s  t h a t  a  d e e d  w a s  e x e c u te d  

b y  th is  d e f e n d a n t  t o  A m e l i a  R .  G lu c k  b u t  th a t  s a id  

d e e d  w a s  n e v e r  d e l iv e r e d  b e c a u s e  o f  th e  b r e a c h  o f  th e  

c o n tr a c t  b y  th e  s a id  A m e l i a  R .  G lu c k  a n d  t h e  s a id  j q  

C h e m te c  C o m p a n y .

4 . T h i s  d e fe n d a n t  d e n ie s  t h e  a l le g a t io n s  o f  p a r a -

g r a p h s  4 , 5 a n d  6 .

J A C O B  H A U P T M A N ,  

A t t o r n e y  f o r  D e fe n d a n t .

20

30

4 0



1 4

Affidavit o f Maurice B. Gluck.

E S S E X  C O U N T Y  C I R C U I T  C O U R T .

*0 Se r ig o  R u iz -U r r u t ia , Ga b r ie l

M a u r ic e  B .  Gl u c k

v s .

P la i n t i f f ,

M o r a n d i, A g imir o  L a n d e r , I
E r n e s t o  H e r s e n , J r . ,  Jo s e  A .  [ A t  L a w  O n

T o r r e s , H u mb e r t o  T o r r e s , W e c h a n i c ’ s
Fr a n c is c o  D el ga do , a n d  H e n r y  / t  .

_ . . / L i e n
M e n e n d e z , p a r t n e r s  d o in g  b u s i-  I
n e s s  u n d e r  th e  f i r m  n a m e  o f  \ 
R u i z - U r r u t ia  C o m p a n y ,  B u i ld e r s ,  1  

R y n d a  D e v e l o p me n t  Co m- 1  

p a n y  ( a  c o r p o r a t io n )  a n d  A m a -
l ia  R .  Gl u c k , O w n e r s ,  |

M a u r ic e  B .  G lu c k ,  b e in g  d u ly  s w o r n ,  d e p o s e s  a n d  

s a y s ,  t h a t  h e  is  th e  p la in t i f f  a n d  c la im a n t  in  th e  a b o v e -  

3 0  e n t it le d  a c t io n , t h a t  t h is  a n s w e r  is  m a d e  o n  a  m o t io n  

b y  o n e  o f  th e  d e fe n d a n t s ,  R y n d a  D e v e lo p m e n t  C o m -

p a n y ,  to  d is m is s  th e  c o m p la in t  a n d  d is c h a r g e  

M e c h a n ic s ’ L ie n  u p o n  p r o p e r t y  d e s c r ib e d  in  th e  c o m -

p la in t  o n  th e  g r o u n d  th a t  th e  p la in t i f f  h a s  f a i le d  to  

d i l ig e n t ly  p r o s e c u te  h i s  a c t io n  to  ju d g m e h t  w it h in  o n e  

y e a r ,  u n d e r  S e c t io n  1 8 ,  o f  th e  M e r c h a n ic s ’ L ie n  L a w ,  

u n d e r  th e  p r o v is io n  “ o r  i f  s u c h  c la im a n t  s h a l l  f a i l  

t o  p r o s e c u t e  h i s  c la im  d i l ig e n t ly  w it h in  o n e  y e a r  f r o m  

4 0 *  th e  d a te  o f  i s s u in g  su c h  s u m m o n s , o r  su c h  fu r t h e r  t im e

D e fe n d a n t s .

S t a t e  o f  N e w  J e r s e y ,  

C o u n t y  o f  E s s e x ,  s s :
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a s  th e  C o u r t  m a y  b y  o r d e r  d ire c t ,  s u c h  lie n  s h a l l  b e  

d is c h a r g e d .”  T h a t  su c h  S e c t io n  m u s t  b e  r e a d  in  c o n -

n e c t io n  w it h  S e c t io n  2 9 3 0  o f  th e  M e c h a n ic s ’ L ie n  A c t ,  

w h ic h  m a k e s  a l l  M e c h a n d ic s ’ L ie n s  c o n c u r r e n t  a n d  to  

b e  p a id  p r o  r a t a  o u t  o f  p r o c e e d s , “ w h e n  s o ld  b y  v i r t u e  

o f  th is  a c t .”  N o  fu r t h e r  a c t io n  i s  n e c e s s a r y ,  o n  th e  

p a r t  o f  a n y  c la im a n t , w h e n  su c h  a  s a le  h a s  b e e n  h a d  

u n le s s  a  c a v e a t  is  f i le d  a g a in s t  su c h  c la im .

T h e  d e fe n d a n t ,  R y n d a  D e v e lo p m e n t  C o m p a n y ,  d id  

n o t  b u ild  o r  c o n s t r u c t  th e  s a id  b u ild in g , h a d  n o  t it le , 

in te r e s t  o r  o w n e r s h ip  t h e r e in ;  th e  R y n d a  D e v e lo p -

m e n t C o m p a n y ,  a  f o r m e r  o w n e r ,  w h ic h  h a d  b y  A g r e e -

m e n t  o f  S a le ,  g iv e n  p o s s e s s io n  a n d  t it le  to  A m a l i a  R .  

G lu c k , th e  o w n e r ,  a n d  it s  o n ly  in te r e s t  in  th e  s a id  

p r e m is e s  w a s  in  th e  n a tu r e  o f  a  V e n d o r ’ s lie n  f o r  th e  

b a la n c e  o f  su c h  p u r c h a s e  p r ic e ,  u n d e r  su c h  c o n t r a c t ;  ^ 0  

it  w a s  m a d e  a  p a r t y  to  th is  a c t io n  b e c a u s e  a ll o th e r  

l ie n o r s  h a d  m a d e  th e  s a id  d e fe n d a n t  a  p a r t y  th e re to , 

b u t  it  w a s  r e a l l y  n o t  th e  o w n e r ,  a n d  su c h  in t e r e s t s  a s  

it  m ig h t  h a v e  h a d , m ig h t  p o s s ib ly  a f fe c t ,  is  s o m e  w a y ,  

th e  in t e r e s t s  o f  th e  r e a l  o w n e r  o r  th e  in t e r e s t s  o f  th is  

l ie n o r  in  s a id  la n d , b u t  it s  in te r e s ts  w a s  v e r y  sm a ll, 

b e in g  a t  th e  m o s t  T h r e e  H u n d r e d  a n d  E i g h t y  D o l la r s  

( $ 3 8 0 .0 0 )  in  c a s h  a n d  a  s e c o n d  m o r t g a g e  o f  F o u r -

te e n  H u n d r e d  D o l la r s  ( $ 1 , 4 0 0 . 0 0 )  o r  a  to ta l  a t  th e  

m o s t  o f  E ig h t e e n  H u n d r e d  D o l la r s  ( $ 1 , 8 0 0 . 0 0 ) ,  

a g a in s t  th e  o w n e r s h ip  o f  th e  la n d  a n d  th e  o w n e r s h ip  

in  th e  b u i ld in g  o f  v e r y  m u c h  g r e a t e r  v a lu e  b y  v e r y  

m a n y  t im e s .

T h e  R y n d a  D e v e lo p m e n t  C o m p a n y , t h is  d e fe n d a n t ,  

in  a n o t h e r  a c t io n  b r o u g h t  u p o n  a  M e c h a n ic s ’ L ie n ,  It» 

th e  c a se  o f  “ S a lm o n  v s .  C h e m te c  C o . ,  e t c . , ”  p e r m it te d  

a n d  a l lo w e d  a  ju d g m e n t  to  be o b ta in e d  a g a in s t  th e m  

b y  c o n se n t , a n d  in  w h ic h  a c t io n  no' o th e r  p e r s o n  w a s
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s e r v e d  f o r  th e  p u r p o s e  o f  a t t e m p t in g  to  o b ta in  th e  

p r o p e r t y  b y  a  s a le  u n d e r  a n  e x e c u t io n  u n d e r  su c h  ju d g -

m e n t.

I n  th e  C h a n c e r y  a c t io n , i n v o lv in g  t h is  p r o p e r t y ,  

J a c o b  H a u p t m a n ,  th e  A t t o r n e y  a n d  D ir e c t o r  o f  th e  

R y n d a  D e v e lo p m e n t  C o m p a n y ,  t e s t i f ie d  a s  f o l lo w s :  

lO  P a g e  8 , L in e  1 3  to  a n d  in c lu d in g  L i n e  6 , P a g e  9 .

“ Q . A n d  e a c h  o f  th e s e  f o u r  s u it s  h a d  b e e n  e n te re d  

a g a in s t  th e  R y n d a  D e v e lo p m e n t  C o m p a n y ?  A .  Y e s ,  

s i r — e a c h  o f  th e s e  f o u r — I  th in k  th a t  th o s e  w e r e  th e  

f o u r  ju d g m e n t s  th a t  w e r e  e n te r e d  b y  c o n s e n t .

“ T h e  C o u r t :

“ Q . W h a t  d o  y o u  m e a n — t h a t  t h e y  w e r e  e n te r e d  b y  

2 q  c o n s e n t ?  A .  U n d e r  th e  M e c h a n ic s ’ L ie n  A c t — a f t e r  

h a v i n g  lo o k e d  a t  th e  c o n t r a c t  b e tw e e n  M r .  G lu c k  a n d  

th e  R y n d a  D e v e lo p m e n t  C o m p a n y ,  I  fo u n d  th a t  th e  

R y n d a  D e v e lo p m e n t  h a d  c o n s e n te d  to  th e  e r e c t io n  o f  

th e  b u i ld in g  b y  M r .  G lu c k  b e f o r e  th e  p a s s in g  o f  t it le  

a n d  u n d e r  S e c t io n  7  o f  th e  M e c h a n ic s ’ L ie n  A c t .  I  

fo u n d  th a t  th e  R y n d a  D e v e lo p m e n t  C o m p a n y  w a s  l i -

a b le  a s  f a r  a s  th e  la n d  i t s e l f  w a s  c o n c e r n e d .”

“ T h e  C o u r t :  “ U n d e r  t h e  L i e n  L a w ?

3 0  “ W i t n e s s :  U n d e r  th e  L ie n  A c t ,  y e s ,  s i r . ”

O n  P a g e  6 4 , L in e  7  t o  a n d  in c lu d in g  L in e  1 2 ,  h e  

t e s t i f i e d :

“ Q . W a s  n o t  th e  S h e r i f f ’ s  s a le  o n  th a t  ju d g m e n t ?  

A .  Y e s ,  I  t h in k  i t  w a s ,  y e s ,  s i r .

“ Q . A n d  th e  r ig h t  w a s  s o ld  to  t h e  A r l in g t o n  R e a l t y  

C o m p a n y ?  A .  Y e s ,  s i r ,  t h e  r ig h t  o f  th e  R y n d a  D e -

v e lo p m e n t  C o m p a n y ,  I  w o u ld  s a y  w a s  s o ld  o u t  o n  th a t  

4 0  ju d g m e n t .  I  d o  n o t  k n o w , t h o u g h  I  th in k  s o .”
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O n  P a g e  7 2 ,  L in e s  2 ,  3 ,  4 , 6 , 8 , 9 , 1 0 ,  2 2  t o  a n d  in -

c lu d in g  2 5  a n d  P a g e  7 3 ,  L i n e s  1 ,  2 ,  2 0  to  2 5  in c lu s iv e .  

O n  P a g e  7 5 ,  L in e s  1 - 5  in c lu s iv e  h e  t e s t i f ie d :

“ Q . A n d  th e  ju d g m e n t  t h a t  w a s  s o ld  o n  w a s  

a g a in s t  th e  R y n d a  D e v e lo p m e n t  C o m p a n y  o n ly ,  w a s  

n o t  i t ?  A .  I  t h in k  y e s .

“ W it n e s s :  I  th in k  t h a t  w e  c o n s e n te d  to  th a t  j u d g -

m e n t— w e  c o n s e n te d  to  th e  e n t r y  o f  t h a t  ju d g m e n t .

“ Q . T h e  ju d g m e n t  a g a in s t  th e  R y n d a  D e v e lo p m e n t  

C o m p a n y  a s  o w n e r ?  A .  A s  o w n e r .

“ Q . W h o  i s  b u i ld e r ?  A .  I  d o n ’t  k n o w —

“ W i t n e s s : I t  w a s  a  s p e c ia l ju d g m e n t  a g a in s t  th e  

R y n d a  D e v e lo p m e n t  C o m p a n y  a s  o w n e r .

“ Q . T h e r e  w a s  a  s p e c ia l ju d g m e n t  a g a in s t  th e  R y n d a  

D e v e lo p m e n t  C o m p a n y  a n d  n o b o d y  e ls e ?  A .  T h e r e  

w a s  a  ju d g m e n t  a g a in s t  th e  R y n d a  D e v e lo p m e n t  C o m -

p a n y  a s  o w n e r ,  b u t  t o  b e  s p e c ia l ly  m a d e  o u t  o f  th e  

la n d s  d e s c r ib e d  in  th e  c o m p la in t .

“ Q . A n d  a t  th e  S h e r i f f ’ s  s a le , w e r e  y o u  n o t  p r e s e n t  ? 

A .  I  w a s  n o t . I  h a d  n o  in te r e s t  in  i t . ”

“ T h e  C o u r t :  W h y  w a s  n o t  th e  d e e d  t a k e n ?

“ M r .  W a lk e r :  T h e  d e e d  w a s  n o t  ta k e n  b e c a u s e  o f  

th is  p h o to s ta t ic  c o p y  o f  th e  d e e d  to  A m a l i a  R .  G lu c k  

o n  th e  r e c o r d  a n d  J u d g e  D u n g a n  r e fu s e d  t o  o r d e r  th e  

p a y m e n t  o f  th e  b a la n c e  o f  th e  p u r c h a s e  p r ic e ,  

$ 6 ,9 0 0 .0 0 ,  u n t il  th e  C h a n c e r y  C o u r t  d is p o s e d  o f  th is  

p h o to s ta t ic  c o p y  o f  th e  d e e d . H e  h a s  h e ld  t h a t  in  

a b e y a n c e  p e n d in g  y o u r  d e c is io n  in  th is  m a t te r .

“ T H O M A S  E .  F I T Z S I M M O N S  te s t if ie d  in  th e  

C h a n c e r y  A c t io n ,  P a g e  8 6 , L in e s  1 9 - 2 5 ,  in c lu d in g  a n d  

P a g e  8 7 ,  L in e s  1 0 - 1 3  in c lu d in g .

“ Q . W e l l ,  T h e  R y n d a  t it le  h a s  b e e n  so ld , h a d n ’ t  it ,

10

20

3 0

4 0
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a n d  a c q u ir e d  b y  M r .  W a lk e r ’ s  c l ie n t ?  A .  I t  w a s  a  

s p e c ia l ju d g m e n t .

“ Q . W h a t ?  A .  A  s p e c ia l ju d g m e n t  a s  to  th e  r ig h t  

t i t le  a n d  in t e r e s t  w a s  so ld .

“ Q . N o w ,  t h e r e  w a s  n o  ju d g m e n t  ta k e n  a g a in s t  

a n y b o d y  in  t h a t  s u it  b u t  th e  R y n d a ,  w a s  th e re  ? A .  

T h a t  s h o w s  in  th e  r e c o r d .  T h a t  is  r ig h t . ”

T h e  e x e c u t io n  i s s u e d  in  th e  s a id  a c t io n  to  th e  s h e r i f f  

f o r  th e  s a le  c o n ta in s  th e  w o r d s  “ a n d  h a v e  y o u  a n d  p a y  

th e se  m o n e y s  b e fo r e  o u r  C i r c u i t  C o u r t  a f o r e s a id  a t  

N e w a r k ,  a f o r e s a id  th e  3 r d  d a y  o f  A u g u s t ,  n e x t ,  to  

r e n d e r  u n to  th e  s a id  G e o r g e  G . S a lm o n  C o m p a n y ,  a n d  

o f  e v e r y  c o n c u r r e n t  l ie n  c la im a n ts  f o r  th e  d a m a g e s  

a f o r e s a i d ;  a n d  h a v e  y o u  t h e r e  th is  w r i t . ”

2 q  T h e  s a le  in  th e  s h e r i f f ’ s o ffic e  s o ld  s u b je c t  to  a n d  

w it h  n o t ic e  o f  th e  s p e c if ic  r ig h t s  o f  th e  v a r io u s  lie n o r s  

in c lu d in g  th e  l ie n  o f  th is  p la in t i f f ,  th e  o w n e r s h ip  o f  

A .  R .  G lu c k ,  th e  h o ld in g  o f  a  m o r t g a g e  o f  F r i e d a  

H o r n  u p o n  s a id  p r e m is e s  a n d  th e  r ig h t  t it le  a n d  in -

t e r e s t  to  c e r t a in  p e r s o n a l  p r o p e r t ie s  o f  th e  C h e m te c  

C o m p a n y ,  I n c . ,  a n d  w a s  b o u g h t  w it h  s u c h  n o tic e .

T h e  p u r c h a s e r ,  A r l i n g t o n  R e a l t y  C o m p a n y ,  r e fu s e d  

t o  a c c e p t  t e n d e r  o f  th e  d e e d  a n d  r e f u s e d  t o  p a y  S i x t y -  

3 0  N in e  H u n d r e d  D o l la r s  ( $ 6 ,9 0 0 .0 0 )  th e  a m o u n t  o f  th e  

p u r c h a s e  a t  th e  t im e  o f  th e  sa le . T h i s  l ie n o r  a c t io n  

f o r  h im s e l f  a n d  o n  b e h a l f  o f  o t h e r  l ie n o r s ,  in s is te d  

th a t  th e  s h e r i f f  r e q u ir e  th e  c o n d it io n s  o f  s a le  t o  be 

c a r r ie d  o u t  b v  th e  p u r c h a s e r  a n d  a  c a s h  d e p o s it  m a d e  

a s  u n d e r  th e  te r m s  o f  th e  s a le  t h a t  w e r e  f o r  th e  b e n e fit  

o f  a l l  c o n c u r r e n t  l ie n o r s  u n d e r  th e  M e c h a n ic s ’ L ie n  

A c t ,  b u t  su c h  p r o t e s t  w a s  o v e r r u le d  b y  th e  s h e r i f f  o n  

th e  g r o u n d  t h a t  th e  A r l i n g t o n  R e a l t y  C o m p a n y  h a d  

4 0  p u r c h a s e d  a n d  a c c e p te d  b y  a s s ig n m e n t  th e  ju d g m e n t
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o f  G e o f g e  G . S a lm o n  C o . ,  a n d  th r e e  o th e r  l ie n o r s  b e -

in g  th e  f o u r  a c t io n s  s e t  f o r t h  a b o v e  a s  e n te r e d  in to  b y  

c o n s e n t  o f  th e  R y n d a  D e v e lo p m e n t  C o m p a n y .

T h a t  t h e r e a f t e r ,  y o u r  d e p o n e n t  a c t in g  o n  b e h a l f  o f  

h im s e l f  a n d  su c h  o th e r  l ie n o r s  w h o  d e s ir e d  to  jo in ,  

a p p lie d  to  th is  C i r c u i t  C o u r t  f o r  a n  o r d e r  c o m p e ll in g  

th e  A r l in g t o n  R e a l t y  C o m p a n y  to  c a r r y  o u t  it s  p u r -

c h a se  a n d  p a y  th e  s h e r i f f  S ix t y - n in e  H u n d r e d  D o l la r s  

( $ 6 ,9 0 0 .0 0 )  a n d  to  e n fo r c e  th e  w r i t  o f  e x e c u t io n ,  a n d  

h a v e  th e  s h e r i f f  p la c e  th e  m o n e y  in  th e  C ir c u it  C o u r t  

f o r  d is t r ib u t io n .

T h i s  m a t t e r  c a m e  o n  r e g u la r ly  o n  m o t io n  to  b e  h e a r d  

b e fo r e  th e  H o n o r a b le  N e ls o n  Y .  D u n g a n , a t  C i r c u i t  

C o u r t ,  a n d  w a s  h e ld  in  a b e y a n c e  b y  th e  C o u r t ,  u n t il  

su c h  t im e  a s  a  C h a n c e r y  a c t io n , w h ic h  h a d  th e n  b e e n  

s ta r te d  in  th e  C o u r t  o f  C h a n c e r y ,  in  N e w  J e r s e y ,  c o u ld  

b e  h e a r d  a n d  d e te r m in e d , w h ic h  a c t io n  w a s  to  s e t  a s id e  

a  m o r t g a g e  a n d  p h o to s ta t ic  c o p y  o f  a  d e e d  u p o n  w h ic h  

m a tte r ,  th e  V jice  C h a n c e l lo r  B a c k e s  ( i n f o r m a l l y )  d e -

c id e d  th a t  th e  e q u ita b le  o w n e r s h ip  a n d  t it le  to  b e  in  

A .  R .  G lu c k ,  th a t  th e  m o r t g a g e  s h e  e x e c u t e d  w a s  

p r o p e r ly  e x e c u te d  a n d  r e g u la r ly  o n  r e c o r d  a n d  th e  d e e d  

h a d  a  r ig h t  t o  r e m a in  th e r e  a n d  t h a t  th e  A r l in g t o n  

R e a l t y  C o m p a n y  b o u g h t  s u b je c t  to  a n d  w it h  n o t ic e  o f  

su c h  r ig h t  a n d  p o s s e s s io n  o f  A .  R .  G lu c k , b u t  p e r m it te d  

a n  a m e n d m e n t  t o  b e  h a d  u n d e r  th e  t h e o r y  t h a t  th e  

R y n d a  D e v e lo p m e n t  C o m p a n y ,  th e  d e fe n d a n t  h e r e in  

a n d  o n e  o f  th e  c o m p la in a n ts  th e r e in , a n d  th e  A r l i n g -

to n  R e a l t y  C o m p a n y  h a d  p u r c h a s e d  a t  s h e r i f f ’ s  s a le  

a n d  h a d  b o u g h t  a n d  t a k e n  t it le  a n d  h a d  o b ta in e d  p o s -

se s s io n  o f  th e  p r e m is e s ,  t u r n in g  th e  a c t io n  in to  a n  a c -

t io n  to  q u ie t  t it le ,  w h ic h  p a r t  o f  th e  a c t io n  h a d  n o t  

a s  y e t  b e e n  d e te r m in e d  b y  th e  C o u r t  o f  C h a n c e r y .

10

20

3 0

4 0



20

A ffid a v it  o f  M au rice B . Gluck

T h a t  th is, d e fe n d a n t  a n s w e r s  th e  w it h in  a c t io n  b y  

a n  a n s w e r  w h ic h  p r a c t ic a l ly  a d m it t e d  e v e r y t h in g  e x -

c e p t “ th is, d e fe n d a n t  a d m it s  th a t  a  d e e d  w a s  e x e c u te d  

b y  t h is  d e fe n d a n t  to  A m a l i a  R .  G lu c k ,  b u t  t h a t  s a id  

d e e d  w a s  n e v e r  d e l iv e r e d  b e c a u s e  o f  th e  b r e a c h  o f  th e  

c o n t r a c t  b y  t h e  s a id  A .  R .  G lu c k  a n d  s a id  C h e m t e c  

1 0  C o m p a n y .” ’ T h e n  it  d e n ie d  th e  r ig h t  o f  th e  p la in t i f f  

f o r  a  p r e fe r e n c e .  D e n ie d  t h a t  i t  w a s  l ie n  u n d e r  th e  

M e c h a n ic s ’ L ie n  L a w  a n d  t h a t  i t  h a d  b e e n  p r o p e r ly  

fi le d  a n d  d e n ie d  th e  lie n  w a s  b y  v i r t u e  o f  th e  A c t ,  a  

d e b t  a g a in s t  th e  p r o p e r t y  d e s c r ib e d  in  th e  c o m p la in t .

T h e  c a u s e  i s  n o t  a t  is s u e  b e tw e e n  a ll  th e  p a r t ie s .

T h a t  y o u r  d e p o n e n t  o n  b e h a l f  o f  h im s e l f  a s  o n e  o f  

th e  d e fe n d a n t s  in  a n  a c t io n  a g a in s t  h im  r e la t in g  t o  th e  

s a m e  p r o p e r t y  o f  “ E l iz a b e t h  S a s h  a n d  D o o r  C o m -  

2 0  p a n y  v s .  G lu c k ”  a p p lie d  to  t h is  C o u r t  f o r  a n  o r d e r  a n d  

r u le  d i s m is s in g  t h e  a c t io n  o n  th e  g r o u n d  th a t  th e  

p la in t i f f  h a d  f a i le d  to  d i l ig e n t ly  p r o s e c u te  su c h  a c t io n  

t o  ju d g m e n t  w it h in  th e  y e a r .  T h e  C o u r t  in  t h a t  a c -

t io n , w h ic h  a t  th e  t im e  w h e n  th e  a p p lic a t io n  w a s  m a d e  

w a s  w it h in  th e  y e a r  a f t e r  th e  s u m m o n s  w a s  is s u e d  in  

t h is  a c t io n , d e c id e d  t h a t  i t  w o u ld  d e n y  th e  m o t io n  a n d  

t h a t  d i l ig e n c e  c o u ld  n o t  b e  q u e s t io n e d  b e c a u s e  o f  th e  

C h a n c e r y  a c t io n  a n d  t h a t  w h a t  w o u ld  b e  d ilig e n c e  in  

3 0  v ie w  o f  th e  s i t u a t io n  a n d  b e c a u s e  o f  th e  C h a n c e r y  a c -

t io n , w o u ld  b e  h a r d  to  s a y .

D e p o n e n t  h a s  t h e r e f o r e ,  a s s u m e d  t h a t  h is  a c t io n  

u p o n  th e  M e c h a n ic s ’ l ie n  s h o u ld  a w a i t  th e  d e te r m in a -

t io n  o f  th e  q u e s t io n  a s  to  th e  C h a n c e r y  a c t io n .

T h e  s i t u a t io n ,  a s  i t  n o w  s ta n d s , is  t h a t  a l l  th e  l ie n o r s  

h a v e  t h e i r  in t e r e s t  in  th e  fu n d  th a t  w a s  c re a te d  b y  a  

s a le  o f  th e  s h e r i f f  u n d e r  a  sp e c ia l fi. fa . u n d e r  th e  

M e c h a n ic s ’ L ie n  L a w  a n d  a l l  c o s t s  a n d  e x p e n s e s  c a n  b e  

4 0  s a v e d  b y  a  d ir e c t  d is t r ib u t io n  f r o m  th is  C ir c u it  C o u r t
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Affidavit of Maurice B. Gluck

ju s t  a s  s o o n  a s  th is  C o u r t  w i l l  c o m p e l th e  s h e r i f f  a n d  

th e  p u r c h a s e r  to  d e p o s it  s u c h  m o n e y s  in  t h i s  C o u r t .  

T h a t  th e  p u r p o s e  o f  th is  m o t io n  i s  a p p a r e n t ly  to  p la c e  

th e  p la in t i f f  in  s u c h  a  p o s it io n  th a t  h e  w i l l  n o t  b e  

a b le  a s  a  l ie n  c la im a n t  t o  f o l lo w  u p  th e  m o t io n  h e ld  in  

a b e y a n c e  to  c o m p e l th e  p u r c h a s e r  t o  p a y  s u c h  f u n d  

in to  th e  C o u r t .

M A U R I C E  B .  G L U C K .  

S u b s c r ib e d  to  a n d  s w o r n  to  b e f o r e  m e  

a t  N e w a r k ,  N e w  J e r s e y ,  th is  

1 3 t h  d a y  o f  J u n e ,  A .  D .  1 9 2 4 .

H a r v e y  W .  K o u g h ,

N o t a r y  P u b l ic ,

o f  N e w  J e r s e y .  / /  ' ]

10

20

30
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Notice to Dismiss.

ESSEX COUNTY CIRCUIT COURT.

Ma u r ic e  B. Gl u c k ,
Plaintiff,

. . .  v.

10 Ch e mt e c  Co ., Ry n d a  Dev e lo p-
me n t  Co., and A ma l ia  R. 
Gl u c k ,

Defendants.

To Maurice B. Gluck:
Take Notice that I will apply to Hon. Nelson Y. 

Dungan, Judge of the Circuit Court at the Court 
House, Newark, N: J. on Friday, June 20th next at 
2 P. M. or as soon thereafter as I can be heard for 
an order discharging the Mechanics Lien and dismiss-
ing the Complaint in the above entitled matter on the 
following ground.

That the plaintiff lienor has allowed more than a 
year to elapse without diligently prosecuting his lien 
to judgment.

Dated, May 19, 1924.
JACOB HAUPTMAN, 

Atty. for Rynda Development Co.

20

Action at 
• Law. Notice 
to Dismiss.

40
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Affidavit o f  Jacob Hauptman.

ESSEX COUNTY CIRCUIT COURT.

M a u r ic e  B. Gl u c k ,
Plaintiff,

Action at
Ch e mt e c  Co ., Ry n d a  De ve l o p- Law. Affidavit. 10 

me n t  Co., and A ma l ia  R.
Gl u c k ,

Jacob Hauptman, being duly sworn on his oath de-
poses and says that the above-entitled suit was at is- 20 
sue on April 4, 1923, by reason of his filing answer 
in which deponent as Attorney for Rynda Develop-
ment Company denied material allegations contained 
in the complaint filed in the above-entitled suit.

Defendants.

State of New Jersey, 
County of Essex, ss:

JACOB HAUPTMAN. 
Sworn and subscribed to before me this 

25th day of July, 1924, at Newark, N. J.,
Harry Griffinger,

Attorney at Law of N. J. 30

4C
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Affidavit o f Jacob Hauptman.

ESSEX COUNTY CIRCUIT COURT.

I O’ Ch e mt e c  Co . /  Ry n d a  Dev elo p-
me n t  Co., and A me l ia  R. 
Gl u c k ,

Ma u r ic e  B. Gl u c k

vs.

Defendants.

Plaintiff,

State of New Jersey, 
County of Essex, ss:

Jacob Hauptman, being duly sworn deposes and 
20 says on his oath that deponent is a practising Attorney 

of New Jersey and is the Attorney of the Rynda De-
velopment Company upon which company a summons 
and complaint was served in March, 1923, in the 
above-entitled suit.

Deponent says that prior to said service a me-
chanics’ lien was filed by said plaintiff for $1,800 for 
carfares, etc., in Book 14, page 307. Deponent filed 
answer for Rynda Development Co. on April 4, 1923. 

30 Deponent says that no notice of trial has been 
served on the Rynda Development Company or on 
deponent as Attorney for the terms of September, 
1923, December, 1923, and April, 1924, and no ap-
plication has been made to the Essex County Cir-
cuit Court to extend time to prosecute above Lien 
Action. Deponent says that the Essex County Clerk’s 
docket of the above-entitled suit contains no record 
of any paper of any description having been filed since 

40 April 4, 1923, except plaintiff’s affidavit ordered filed 
by the Court Deponent has not asked for any delay in 
above suit.

JACOB HAUPTMAN. 
Sworn and subscribed to before me this 

21st day of July, 1923, at Newark, N. J.,
Harry Griffinger,

Attorney at Law of N. J.
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Decision.

ESSEX COUNTY CIRCUIT COURT.

Mau r ic e  B. Gl u c k ,
Plaintiff,

vs.

Ser g io  Ru iz  U rru tia , et ai., 
Builders and Ry n d a  De ve l o p-
me n t  Co mpa n y , et als., Owners,

Defendants.

Decision on 
' Motion to 
Dismiss Me-

chanics’ Lien 
for failure to 

[diligently 
prosecute.

10

Maurice B. Gluck, Attorney, per se. 
Jacob Hauptman, Attorney of Defendant.

Du n g a n , J.:
This suit was commenced on the 15th day of 

March, 1923, when the summons was served upon 
the defendant, Rynda Development Company, no 
other defendant being served with sumons. The an-
swer of Rynda Development Company was filed April 
4th, 1923. Since that time nothing further has been 
done in the action. It does not appear that any ef-
fort has been made to serve any of the other de-
fendants, and although three terms of Court have 
since passed, no notice of trial has been given for 
any of those terms, and no good and sufficient reason 
is given for failure to give such notice.

Judge White, speaking for the Court of Errors and 
Appeals in the case of Buchanan & Smock Lumber 
Company vs. Dougherty, 88 N. J. Law, page 356, 
says: The clause in the Mechanics’ Lien Act fixing 
the one one year period contemplates the reduction 
of the lien to judgment within that time if diligent 
prosecution will accomplish that result. Until prose-
cuted to judgment the lien is ex parte and arbitrary

20

30

40
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Decision

and in view of this extraordinary feature, and of the 
disadvantage under which the owner naturally labors' 
in defending against a stale, unjust, claim, founded 
upon a contract to the terms of which he is usually 
an entire stranger, the one year limitation prescribed 
by the Act should be strictly enforced unless the 

10 claimant is able to set up a most excellent demonstra-
tion that it was not only not because of any fault of 
his, but in spite of the exercise of at least ordinary 
diligence on his part that he failed in that time to 
reduce his ex parte lien to the litigated lien embodied 
in the judgment. The burden is on the claimant to 
excuse his failure to get a judgment within the year. 
If he allows the year to pass without judgment, and 
without a Court extension of time Order procured 

20 within the year, he' does so at his peril.”
Since April 4, 1923, the plaintiff has done nothing 

nor has there been applied for or procured an Order 
extending the time under the statute.

The Court therefore decides that the lien claim has 
not been diligently prosecuted within a year, and 
should be dismissed as to the defendant Rynda De-
velopment Company, particularly so in view of the 
fact that in the affidavit of the plaintiff submitted on 

30 this motion, he states that, “The defendant, Rynda 
Development Company, did not build or construct the 
said building, had no title, interest or ownership there-
in.” If that be true why should the Rynda Develop-
ment Company be further continued as a defendant 
in a suit upon mechanics’ lien against a building and 
lands in which it has no “title, interest or ownership.”

NELSON Y. DUNGAN, 
Circuit Court Judge.

40
(Endorsement): Decision on Motion to Dismiss Me-

chanics’ Lien for failure to diligently prosecute. 
Dungan, Judge. Filed July 26, 1924. John H. 
Scott, Clerk.
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Order.

ESSEX COUNTY CIRCUIT COURT.

Mau r ic e  B. Gl u c k ,
Plaintiff,

vs.

Ch e mt e c  Co . Ry n d a  De ve l o p-
me n t  Co. and A me l ia  R. 
Gl u c k , et als.

Action at 10

Upon application of Jacob Hauptman, Attorney for 
the Rynda Development Company and in the presence 
of Maurice B. Hauptman, the above-named plaintiff 
upon good cause shown and a failure of the plaintiff 
to diligently prosecute the above-entitled action: 2q

It is on this 1st day of August, Nineteen hundred 
and Twenty-four:

Ordered that the Complaint in the above-entitled 
action be dismissed and the Mechanic's Lien filed in 
Book 14 of Mechanics, page 307, in Essex County 
Clerk’s Office by the plaintiff be discharged as against 
the defendant Rynda Development Company, with 
costs.

NELSON Y. DUNGAN, 3Q 
Circuit Court Judge.

(Endorsement): Filed August 4, 1924. John H.
Scott, Clerk.

4C
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Clerk’ s Certificate.

ESSEX COUNTY CLERK’S OFFICE.

State of New Jersey,
County of Essex, ss:

I, John H. Scott, Clerk of the Circuit Court, in 
j q  and for the County of Essex in the State of New 

Jersey,
Do Her eby Ce r t if y, That the foregoing is a true 

and correct copy of all the proceedings in the matter 
of the Notice of Appeal in the Case of Maurice B. 
Gluck, Plaintiff vs. Sergio Ruiz Urrutia, Gabriel Mor- 
andi, Ernesto Her sen, Jr., Aguimiro Lander, Jose A. 
Torres, Humberto Torres, Francisco Gelgado, and 
Henry Menendez, partners doing business under the 

20 firm name and trade name of Ruiz Urrutia Company, 
Builders, Rynda Development Company (a New Jer-
sey. Corporation) and Amelia R. Gluck, Owner, and 
the same is taken from and compared with original 
copies of all the above proceedings as the same now 
remains on the files of said office.

In  Te st imo ny Wher eo f , I have hereunto set my 
hand and affixed the official seal of said Court & 
County at Newark, N. J., this 13th day of December, 

30 A. D., 1924.
JOHN H. SCOTT,

(Seal) Clerk.

40







N E W  JERSEY COURT OF ERRORS AN D  
APPEALS

M a u r ic e  B .  Gl u c k ,
P la in t i f f - A p p e l la n t ,

a g a in s t

Ser g io  R u i z -U r r u t ia , et als., p a r t -

n e r s ,  d o in g  b u s in e s s  u n d e r  th e  

f i r m  n a m e  o f  R u i z - U r r u t ia  

C o m p a n y ,  B u i ld e r s ,  R y n d a  De -
v e l o p m e n t  C o m p a n y , a  N e w  

J e r s e y  c o r p o r a t io n ,  a n d  A m e l ia  
R. G l u c k , o w n e r ,

D e fe n d a n t s .

APPELLANT’ S PO IN TS.

T h i s  is  a n  a p p e a l f r o m  a  f in a l  r u le  file d  A u g u s t  

4 th , 1 9 2 4 ,  in  th e  o ffic e  o f  th e  C le r k  o f  th e  C o u n t y  o f  

E s s e x ,  f r o m  th e  C i r c u i t  C o u r t  d is m is s in g  th e  c o m -

p la in t  h e r e in  a n d  d is c h a r g in g ,  a s  a g a in s t  R y n d a  D e -

v e lo p m e n t  C o m p a n y ,  a  m e c h a n ic  s  lie n .

T h e  m a t t e r  c a m e  o n  m o t io n  m a d e  b y  R y n d a  D e -

v e lo p m e n t  C o m p a n y  d a te d  M a y  19 t h ,  1 9 2 4 ,  th e  n o tic e  

o f  m o t io n  b e in g  f o r  a n  o r d e r  d i s c h a r g in g  th e  m e  

c h a n ic ’ s l ie n  a n d  d is m is s in g  th e  c o m p la in t  o n  th e  

g r o u n d  “ th e  l ie n o r  h a s  a l lo w e d  m o r e  th a n  o n e  y e a r  to  

e la p s e  w it h o u t  d i l ig e n t ly  p r o s e c u t in g  h is  l ie n  to  ju d g -

m e n t”  ( f o l .  3 0 ,  p . 2 2 ,  R e c . ) .

The Facts.

T h e  lie n  w a s  f ile d  M a r c h  1 5 t h ,  1 9 2 3 ,  f o r  w a g e s  a s  

a  p r e fe r e n c e ,  $ 1 , 2 6 0 ,  a n d  $ 6 0 0 .9 2  f o r  g o o d s  fu r n is h e d ,  

e tc ., a  to t a l  o f  $ 1 , 8 6 0 .9 2 ,  a n d  th e  s u m m o n s  w a s  is -

s u e d  th e  s a m e  d a y ,  a n d  s e r v e d  w ith  th e  c o m p la in t ,



9

e tc . T h e  o n ly  d e fe n d a n t  s e r v e d  w a s  th e  R y n d a  D e -

v e lo p m e n t  C o m p a n y ,  w h ic h  h a d  t i t le  o f  r e c o r d  a t  th e  

c o m m e n c e m e n t  o f  th e  b u i ld in g ,  a s  a l le g e d  in  P a r a -

g r a p h  3  o f  th e  c o m p la in t  ( R e c . ,  p. 8 ) .  I t  w a s  m a d e  

a  d e fe n d a n t  f o r  th e  r e c o r d  t it le , b u t  a s  se e n  f r o m  

P a r a g r a p h  3  ( R e c . ,  p . 8 ) i t s  in t e r e s t  w a s  m e r e ly  a s  

l ie n o r  f o r  p u r c h a s e  m o n e y ,  a n d  it in  it s  a n s w e r  a d m its  

P a r a g r a p h  3 — b y  P a r a g r a p h  2  o f  it s  a n s w e r  ( s e e  

R e c . ,  p p . 1 2 - 1 3 ) .  A t  n o  t im e  d id  th e  R y n d a  h a v e  a n y  

in t e r e s t  in  th e  build ing, o n ly  r e c o r d  t i t le  in  la n d . T h e  

J u d g e  s e e m s  to  h a v e  m is u n d e r s t o o d  ( R e c . ,  p . 2 6 , fo l .  

3 0 )  th e  s ta te m e n t  in  a p p e l la n t ’ s  a f f id a v i t  ( R e c . ,  p . 1 5 ,  

fo ls .  1 0 - 2 0 ) .  T h e  b u i ld e r s  w e r e  a  p a r t n e r s h ip  

w h o s e  m e m b e r s  h a d  d is a p p e a r e d  a n d  u p o n  w h o m  n o  

p r o c e s s  c o u ld  b e  s e r v e d .  N o  o th e r  d e fe n d a n t  w a s  

s e r v e d .

T h e  d e fe n d a n t  R y n d a  D e v e lo p m e n t  C o m p a n y  d u ly  

f i le d  it s  a n s w e r  h e r e in ,  d e n y in g  o n ly  th e  fo r m a l  s t a t u -

t o r y  a l le g a t io n s  in  4 , 5 a n d  6  a n d  a d m it t in g  e v e r y -

th in g ,  p r a c t ic a l ly ,  in  th e  c o m p la in t . T h e  a f f id a v it  o f  

J a c o b  H a u p t m a n ,  d a te d  J u l y  2 5 t h ,  1 9 2 4 ,  a n d  o n e  th a t  

th e  J u d g e  a t  c ir c u i t  in s is te d  m u s t  b e  f i le d  o n  th is  m o -

t io n  s a y s ,  “ s u it  w a s  a t  i s s u e  o n  A p r i l  4 th , 1 9 2 3 ,  b y  

r e a s o n  o f  h is  f i l in g  a n s w e r  in  w h ic h  d e p o n e n t  a s  a t -

t o r n e y  f o r  R y n d a  D e v e lo p m e n t  C o m p a n y  d e n ie d  m a -

t e r ia l  a l le g a t io n s  c o n ta in e d  in  th e  c o m p la in t ”  ( R e c . ,  

p. 2 3 ) .  A n o t h e r  a f f id a v i t  o f  J a c o b  H a u p t m a n  s h o w s  

t h a t  n o  n o t ic e  o f  t r ia l  w a s  s e r v e d  o n  R y n d a  D e v e lo p -

m e n t  C o m p a n y ,  e tc ., f o r  t e r m s  o f  S e p te m b e r , 1 9 2 3 ,  

D e c e m b e r ,  1 9 2 3 ,  a n d  A p r i l ,  1 9 2 4 ,  a n d  n o  a p p lic a -

t io n  w a s  m a d e  t o  e x t e n d  th e  t im e  to  p r o s e c u te  a n d  

t h a t  d e fe n d a n t  R y n d a  D e v e lo p m e n t  C o m p a n y  h a s  n o t  

a t  a n y  t im e  a s k e d  f o r  a n y  d e la y .  T h e  c a s e  w a s  n o t  

a t  is s u e .

T h e  m o t io n  w a s  m a d e  u p o n  th e  q u e s t io n  o f  d i l i-

g e n t  p r o s e c u t io n  u n d e r  S e c t io n  1 8  o f  th e  M e c h a n ic s ’ 

L ie n  L a w .  T h e  c la im a n t  se ts  u p :
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( 1 )  T h a t  S e c t io n  1 8 — “ o r  i f  su c h  c la im a n t  s h a ll 

f a i l  t o  p r o s e c u te  h is  c la im  d i l ig e n t ly  w it h in  o n e  y e a r  

f r o m  th e  d a te  o f  i s s u in g  s u c h  su m m o n s  o r  su c h  f u r -

th e r  t im e  a s  th e  C o u r t  m a y  b y  o r d e r  d ir e c t ,  su c h  lie n  

s h a l l  b e  d i s c h a r g e d ”  w a s  t o  b e  r e a d  in  l ig h t  o f  the, 

c a s e  o f  E n n is  vs. E d e n  ( 6 5  N e w  J e r s e y  L a w  5 7 9 ) ,  

w i t h  th e  o th e r  p e r t in e n t  p a r a g r a p h s  2 9 - 3 0  o f  th e  M e -

c h a n ic s ’ L ie n  L a w ,  a n d  th a t  “ w h e r e  so ld  b y  v i r t u e  o f  

th is  A c t ”  it  w a s  a  m a r s h a l in g  o f  a s s e ts  ( f o l .  1 0 ,  p. 1 5 ,  

R e c . ) .  S o m e t im e  in  M a y ,  1 9 2 3 ,  th is  d e fe n d a n t  

R y n d a  D e v e lo p m e n t  C o m p a n y ,  h a d  in  a n o th e r  a c t io n  

in v o lv in g  th e  s a m e  p r o p e r t y ,  a lth o u g h  w it h  v e r y  l it t le  

in t e r e s t  th e r e in , p e r m it te d  a n d  a l lo w e d  a  ju d g m e n t  to  

b e  o b ta in e d  a g a in s t  th e m  b y  c o n se n t , s o  t h a t  u p o n  a n  

a l le g e d  e x e c u t io n ,  s p e c ia l a g a in s t  th e  p r o p e r t y ,  a l l  th e  

lie n s  c o u ld  th e r e b y  b e  d is c h a r g e d  a n d  th e  fu n d  o b -

ta in e d  o n  s a le  s u b s t itu te d  f o r  th e  p r o p e r t y  ( R e c . ,  p. 
1 5 ,  fo l .  3 0 ;  p p . 1 6 - 1 7  a n d  1 8 ) .  S u c h  e x e c u t io n  

w a s  m a d e  r e tu r n a b le  A u g u s t  3 r d ,  1 9 2 3 ,  a n d  f in a l ly  

so ld  O c t o b e r  9 th , 1 9 2 3 .  S o  th a t  th e  sa le , u n d e r  th e  

e x e c u t io n  s p e c ia l,  u n d e r  th e  A c t  ( s e e  fo r m  o f  e x e c u -

t io n , fo l .  1 0 , p . 1 8 )  p la c e d  a l l  th e  l ie n o r s  u n d e r  th e  

S e c t io n s  2 9 - 3 0 ,  a n d  th e ir  le in s  w e r e  d is c h a r g e d  f r o m  

th e  p r o p e r t y  a n d  th e n  a t ta c h e d  u p o n  th e  fu n d , th e  

p r o c e e d s  o f  sa le . T h e  lie n  c la im a n t  a s s u m e d  a n d  h a d  

th e  r ig h t  to  a s s u m e  th a t  h is  l ie n  w o u ld  ta k e  c o n -

c u r r e n t ly  o u t  o f  su c h  fu n d  a n d  th a t  h e  n e e d  n o t  d o  

a n y t h in g  fu r t h e r ,  u n le s s  s e r v e d  w it h  c a v e a t  b y  o th e r  

c o n t e s t in g  lie n o r s .  I f  h e  h a d  g o n e  a h e a d  w it h  h is  

s u it  th e  ju d g m e n t - l ie n o r  w it h  it s  c o n se n t  e x e c u t io n  

c o u ld  h a v e  s to p p e d  h im  ( S e c .  3 0 ,  M . L . L .,  R e v .  1 8 9 8 ) .

( 2 )  T h i s  c o n se n t  ju d g m e n t  a n d  r e tu r n  o f  th e  e x e -

c u t io n  w a s  f o r  A u g u s t  3 r d ,  1 9 2 3 ,  b e fo r e  th e  S e p te m -

b e r  te r m , a n d  so ld  in  O c to b e r  9 , 1 9 2 3 ,  b e fo r e  th e  D e -

c e m b e r  te rm , th e r e  w a s  n o th in g  f o r  th e  c la im a n t  to  d o  

e x c e p t  w a it ,  u n d e r  th e  A c t .  T h e  m a t te r  h a d  c o m e  

a b o u t  t h r o u g h  th e  a c t io n  o f  th e  R y n d a  D e v e lo p m e n t  

C o m p a n y ,  d e s i r in g  to 1 g a in  a n  a d v a n t a g e  o v e r  l ie n o r s



h a d  f o r  th a t  p u r p o s e  c o n s e n te d , b y  w i t h d r a w in g  its  a n -

s w e r  in  th e  o n e  c a se , a l t h o u g h  it  h a d  file d  th e  sa m e  

te c h n ic a l  a n s w e r  in  a l l  o th e r  lie n  c a s e s  ( s a m e  a s  a n -

s w e r  h e r e in , p . 1 2 ,  R e c . ) ,  i n v o lv in g  th e  s a m e  p r o p e r ty .

( 3 )  T h e  a n s w e r  ( p .  1 2  R e c . ) ,  a d m it t e d  a  d e e d  to  

A m e l ia  R .  G lu c k ,  b u t c la im e d  it  h a d  n o t  b e e n  d e -

l i v e r e d ;  th is  w a s  n o t  a n  is s u e  t h a t  c o u ld  b e  t r ie d  in  

a  m e c h a n ic s ’ lie n  a c t io n . T h e  c o l lu s iv e  ju d g m e n t  o f  

d e fe n d a n t ,  R y n d a  D e v e lo p m e n t  C o m p a n y ,  i t s  c o l lu -

s iv e  e x e c u t io n  a n d  th e  c o l lu s iv e  p u r c h a s e  a t  S h e r i f f  

s a le ,  p r o b a b ly  b o u g h t  f o r  th e  R y n d a  D e v e lo p m e n t  

C o m p a n y ,  b r o u g h t  a  n e w  t a n g l e ; th e  p u r c h a s e r  r e -

fu s e d  to  c o m p le te  th e  s a le  a n d  p a y  th e  S h e r i f f ,  c la im -

in g  th a t  a s  a  c h a n c e r y  a c t io n  h a d  b e e n  s ta r te d  to : 

c le a r  u p  th e  q u e s t io n  o f  t it le  it  r e fu s e d  to  ta k e  a  

S h e r i f f ’ s  d e e d , and so claim ant m ade a m otion to com -
pel purchaser  t o  t a k e  t it le  o r  b e  d e e m e d  in  c o n te m p t  

o f  th e  e x e c u t io n ,  e tc . ( s e e  R e c . ,  p . 1 9 ,  fo ls .  1 0 - 2 0  a n d  

3 0 ) ,  b u t th e  C o u r t  h e ld  th a t  h e  w o u ld  h o ld  e v e r y -

t h in g  in  a b e y a n c e  u n t i l  th e  C h a n c e r y  C o u r t  w o u ld  d e -

c id e .

( 4 )  T h at claim ant w a s  a  d e fe n d a n t  in  o n e  o f  th e  

lie n  a c t io n s  in v o lv in g  th e  s a m e  p r o p e r t y — c a s e  o f  

E lisa b eth  S a sh  and D o o r C om pany zfs. G lu ck ;  th a t  

a f t e r  th e  y e a r  a f t e r  th e  is s u a n c e  o f  th e  s u m m o n s  ( l in e  

2 6 ,  o f  p a g e  2 0  s h o u ld  in s te a d  o f  s a y in g  “ w it h in ”  s a y  

“ p a s t  th e  y e a r , ”  a  m is t a k e  i s  m a d e  in  th e  w o r d  “ w i t h in ,”  

it  w a s  p a s t  th e  y e a r  b y  so m e  m o n t h s ) ,  a p p lie d  ff> th is  

v e r y  s a m e  C o u r t  f o r  a n  o r d e r  d i s m is s in g  th e  a c t io n  on  

th e  s a m e  g r o u n d ; “ t h a t  th e  p la in t i f f  h a d  f a i le d  to  d i l i -

g e n t ly  p r o s e c u te  su c h  a c t io n  to  ju d g m e n t  w ith in  th e  

y e a r ” ; a n d  t h e  C o u r t  r e f u s e d  t o  g r a n t  th e  m o tio n  b e -

c a u s e  o f  th e  c h a n c e r y  a c t io n — g i v i n g  th is  sa m e  c h a n -

c e r y  a c t io n  a s  th e  r e a s o n  w h y  it  w a s  d i l ig e n c e  f o r  th e  

c la im a n t  in  th a t  l ie n  a c t io n . T h e  c la im a n t  h e r e in  

r i g h t f u l l y  a s s u m e d  th a t  th e  c h a n c e r y  a c t io n  w a s  suffif- 

c ie n t  r e a s o n  a s  w e l l  f o r  h is  o r d in a r y  d i l ig e n c e  ( R e c . ,  

p. 2 0 ,  fo ls .  2 0 - 3 0 ) .



5

POINT I.

The claimant was diligent within the law.

T h e  C o u r t  h e r e in  a s  h is  r e a s o n  f o r  d is m is s in g  th e  

c o m p la in t  a n d  d is c h a r g in g  th e  lie n , u r g e s  th e  obitier! 

o f  J u s t ic e  W h ite ,  in  8 8  N . J .  L a w ,  p a g e  3 5 6  ( s e e  d e -

c is io n  o f  C o u r t  R e c o r d ,  pp . 2 5 - 2 6 ) ,  w h ile  w h a t  th e  

C o u r t  o f  E r r o r s  a n d  A p p e a ls  h e ld  in  t h a t  c a s e  w a s ,  

th a t , th e  C o u r t ,  s e t t in g  b e lo w  in  Buchanan and Sm ock  
L u m b er C om pany vs. D ou gh erty  {su p ra ), w as as, 
both Ju d g e  and ju ry ,  a n d  th a t , w h e n  a s  th e n , a  fa c t, 

is  p r e s e n te d , th a t  th e r e  w a s  su c h  a  n e g le c t  o f  th e  c a s e  

a s  to  a l lo w  a  w h o le ,  a n d  in  fa c t ,  m o r e  th a n  a  y e a r  to  

g o  b y , b e y o n d  th e  y e a r  c o n te m p la te d  b y  th e  A c t  f o r  

th e  p o s s ib le  d is p la y  o f  d ilig e n c e , it  w a s  n o t  d i lig e n c e  

a s  a  f a c t  a n d  n o  J u d g e  c o u ld  d e te r m in e  it to  b e  

d i l ig e n c e , o r  a t  le a s t  th e  C o u r t  o f  E r r o r s  a n d  A p -

p e a ls  w o u ld  r e fu s e  to  r e g a r d  it  a s  d ilig e n c e . A n d  t h a t  

is  a ll  th a t  c a s e  d e c id e s , th e  obiter  b e in g  in d e e d  a n  

in s t r u c t io n  to  th e  J u d g e  b e lo w  to  u se  t o  g u id e  h im -

s e l f  b y . T h a t  obitier  d id  n o t  c h a n g e  th e  r u le  a b o u t  

d i lig e n c e  a s  e x p r e s s e d  in  E n n is  vs. E d en  M ills  P a p er  
Co. ( 6 5  N .  J .  L a w  5 7 9 ) ,  in  w h ic h  th e  C o u r t  h o ld s  it  

to  b e  a  fa ct  to  b e  d e c id e d  a t  C ir c u it  in  th e  f i r s t  in -

s ta n c e , a n d  o n e  in  w h ic h  th e  C o u r t  w o u ld  h a v e  n o  

p o w e r  to  m a k e  to 1 d is c h a r g e  a  lie n , a s  th a t  i s  a  f a c t  

to  b e  d e te r m in e d  b y  a  j u r y :  “ T h e  la n g u a g e  o f  th e  

S t a t u t e  is  *  *  *  ‘p r o s e c u te  h is  c la im  d i l ig e n t ly ’ *  *  *  

o r d in a r y  d i l ig e n c e  w h ic h  m en  o f  c o m m o n  p ru d e n c e  

g e n e r a l ly  e x e r c is e  in  th e ir  a f f a i r s . ”  A p p ly in g  th e  

r e a s o n s  g iv e n  b y  th e  c la im a n t  h e re in , se t o u t in  le n g th  

a b o v e  in  th e  “ facts,”  in  th is  b r ie f  a n d  p o in ts , c a n  it be 

f a i r l y  s a id  th a t  C la im a n t  w a s  n o t  d i l ig e n t  a n d  w a s  

n o t  ju s t i f ie d  in  w a i t in g  th e  o u tc o m e  o f  th e  c h a n c e r y  

a c t io n , a n d  e s p e c ia lly  so  s in c e  h e  h a d  th e  r ig h t  to  fe e l  

th a t  h is  c la im  w a s  concurrent in  th e  e x e c u t io n  a n d
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w o u ld  b e  n o w  a  c la im  a g a in s t  th e  fu n d  r a t h e r  th a n  

th e  b u i ld in g . R e a d i n g  th e s e  “ f a c t s , ”  a b o v e  w it h  th e  

“ f a c t s ”  se t  o u t  in  th e  E n n is  vs. E d e n  c a s e  (su p ra ), 
th e y  h a v e  th e  s a m e  r e s e m b la n c e , th e  s a m e  p o lic y  

sp o k e n  o f  m a r s h a l l in g  a s s e t s  th e r e  is , h e r e  m a d e  p a r t  

o f  th e  la w ,  S e c .  2 9 ,  M , L . L .  ( R e v .  1 8 9 8 ,  e t c . ) .  I n  

th a t  c a s e  th e  C o u r t  o f  C h a n c e r y ’ s p o w e r  to  in jo in ,  e tc ., 

is  m e n t io n e d , w h i le  h e r e  it  is  a  f a c t  o f  th e  A c t ,  S e c .  

3 0 ,  M . L . L .  ( R e v .  1 8 9 8 ) .

“ I t  i s  n o t  n e c e s s a r y ,  h o w e v e r ,  th a t  a  f in a l 
ju d g m e n t  b e  e n te r e d  o n  a  m e c h a n ic s ’ lie n  c la im  
in  o r d e r  to  m a k e  a  d e b t  a  l ie n  u p o n  th e  b u ild in g , 
la n d s , e tc . T h e  v e r y  f i r s t  s e c t io n  o f  th a t  a c t  
( P . L . 18 9 8 ,  p . 5 3 8 ) ,  d e c la r e s  th a t  th e  d e b t 
c o n tr a c te d  a n d  o w in g  to  a n y  p e r s o n  f o r  la b o r  
p e r f o r m e d  o r  m a t e r ia ls  f u r n is h e d  f o r  th e  e r e c -
t io n  a n d  c o n s t r u c t io n  o f  a n y  b u i ld in g  ‘ s h a l l  b e  
a  lie n  o n  s u c h  b u i ld in g  a n d  o n  th e  la n d  w h e r e -
o n  i t  s t a n d s . ’ ”

“ E v e r y  d e b t  h a v in g  th e  s t a t u t o r y  c h a r a c t e r is -
t ic s  b e c o m e s  a  l ie n  in s t a n t ly  th a t  i t  b e c o m e s  a 
d e b t  b y  th e  e x p r e s s  w o r d s  o f  th e  a c t . T h e  
f i l in g  o f  th e  c la im , th e  s u it  a n d  ju d g m e n t  t h e r e -
o n , a r e  p r o c e e d in g s  to  a p p ly  th e  p r o p e r t y  u p o n  
w h ic h  th e  d e b t  h a s  a l r e a d y  b e c o m e  a  lie n  to  
th e  p a y m e n t  o f  th a t  d e b t  a n d  o f  o th e r s  w h ic h  
h a v e  lik e  s t a t u t o r y  c h a r a c t e r is t ic s .  I f  p e n d in g  
th e s e  p r o c e e d in g s  a n d  b e f o r e  f in a l  ju d g m e n t ,  
th e r e  b e  a  fo r e c lo s u r e  o f  a  p r e v io u s  m o r t g a g e  
o r  th e  l ik e , a  s a le  o f  th e  p r o p e r t y  u p o n  w h ic h  
th e s e  d e b ts  h a v e  b e c o m e  a  l ie n , th e  lie n  h o ld e r s  
w i l l  t h e r e b y  b e  r e le g a t e d  to  th e  p u r c h a s e  m o n e y  
f o r  t h e i r  r e m e d y ,  a n d  w i l l  h a v e  to  s h o w  t h e ir  
r ig h t  u p o n  a n  a p p lic a t io n  f o r  it. T h e  p r o c e d u r e  
u p o n  s u c h  a n te c e d e n t  c h a r g e ,  h a v in g  a l r e a d y  
c o n v e r t e d  th e  p r o p e r t y  l ie n e d  u p o n  in to  m o n e y , I  
c a n  se e  n o  r e a s o n  f o r  t h e r e a f t e r  p r o s e c u t in g  
th e  l ie n  c la im a n t s  to  ju d g m e n t ,  i f  t h e y  a r e  n o t  

d is p u t e d .”

A t  p a g e  2 3 6 :

S tile s  z?s. G albraith , 3  R o b .  2 2 2 ,  a f f ir m e d  in
E r r o r s  a n d  A p p e a ls ,  1  B u c h .  2 9 9 .
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N o  c a s e  h a s  y e t  in  th is  s ta te  g o n e  so  f a r  a s  to  s ta te  

th a t  a  ju d g e  o n  m o t io n  m a y  d e c id e  a  c a se , w h e r e  th e re  

is  d o u b t  a t  a l l  a b o u t  d i lig e n c e , w ith o u t  a  j u r y  p a s s in g  

u p o n  th e  fa c t s .  O f  c o u rs e ,  a Court, a t  t r ia l  m ay do so 
i f  he is sitting as a ju r y  as zvell. In  th e  c a u s e  h e r e in  

th e  J u d g e  a t te m p ts  to  p a ss  u p o n  it o n  a  m o t io n  w h e n  

th e  f a c t s  a s  to  d i lig e n c e  a r e  p la in ly  in  d o u b t  a n d  in  fa c t  

w h e n  th e  u n c e r t a in t y  a n d  d o u b t  o f  p r o s e c u t io n  h a s  

b e e n  in  p a r t  c a u s e d  b y  its  o w n  s ta te m e n t  m a d e  in  a n -

o th e r  c a s e  in v o lv in g  th e  sa m e  p r o p e r t y ,  a n d  in  w h ic h  

th e  c la im a n t  w a s  a  p a r ty .

T h e r e  is  s o m e th in g  to  be s a id  o n  th e  e f fe c t  o f  “ a  

s a le  u n d e r  th e  a c t ”  a n d  it s  e f fe c t  u p o n  th e  lie n  in  v ie w  

o f  S e c .  2 9  o f  M . L . L .  ( R e v .  1 8 9 8 ) .  T h e  f ir s t  p u r c h a s e r  

u n d e r  su c h  a  sa le  c o u ld  in  jo in  a n y  su b se q u e n t  j u d g -

m e n t  a n d  s a le  ( M u rp h y vs. B o rd en , 2 0  V r o o m  5 2 7 ) .  

A l l  l ie n s  a r e  c o n c u r re n t ,  a n d  a  l ie n o r  c o u ld  th u s  b e  

c o m p e lle d  to  ta k e  o n ly  h is  s h a r e  o f  th e  p ro c e e d s , SO' 

th a t  in  p r a c t ic e  th e  l ie n o r  h a s  o n ly  h is  lie n  u p o n  th e  

fu n d s  o n c e  a  s a le  is  h a d  u n d e r  th e  a c t . I t  is  p la in ly  

thus in t im a te d  th a t  h e  n e e d  n o t p ro c e e d , th a t  th e  C o u r t  

w i l l  o r d e r  d is t r ib u t io n  a n d  h e  w i l l  r e c e iv e  h is  s h a r e  

a u t o m a t ic a l ly ,  u n le s s  h is  lie n  be c o n te s te d  b y  th e  o th e r  

l ie n o r s  b y  s e r v in g  h im  w ith  caveat ( S e c .  3 0 ,  M . L . L  

R e v ,  1 8 9 8 ) .
H e r e  in  th is  c a se  a  ju d g m e n t  w a s  h a d  b y  c o n se n t  o f  

th is  v e r y  d e fe n d a n t  R y n d a  D e v e lo p m e n t  C o m p a n y  

( f a v o r i n g  a  lie n  th a t  w a s  th e ir s  o r  th e y  h a d  a  se c re t  

a g r e e m e n t  to  p u r c h a s e ; it  w a s  a f t e r w a r d s  a s s ig n e d  to  

th e  p u r c h a s e r  a t  s a le , w h ic h  p u r c h a s e r  w a s  r e a l ly  th e  

R y n d a  D e v e lo p m e n t  C o m p a n y  a n d  w h ic h  p u r c h a s e r  

b o u g h t  a t  sa le  s u b je c t  to  o r  a t  le a s t  w ith  n o t ic e  o f  

o f  th is  c la im a n t ’ s a n d  o th e r  l ie n s )  a s  e a r ly  a s  M a y  

o r  J u n e ,  1 9 2 3 ,  th e  e x e c u t io n  w a s  to  b e  r e tu r n e d  A u g u s t  

3 r d ,  1 9 2 3 ,  th e  sa le  u n d e r  th e  a c t  w a s  h e ld  O c to b e r  

9 th , 1 9 2 3 ,  a n d  f r o m  th a t  t im e  th e  lie n  o f  c la im a n t  a n d  

o th e r s  w e r e  (!hoicked fidtched”  to g e th e r  b y  la w  w ith -
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o u t  s e p a r a t e  id e n t it y  a n d  a g a in s t  th e  fu n d  n o w , in -

s te a d  o f  th e  p r o p e r t y .  T h e  c o n s e n t  o f  d e fe n d a n t  

R y n d a  to  ju d g m e n t  in  o n e  h a d  b e e n  p r a c t ic a l ly  a  c o n -

se n t  to  a l l ;  it  h a d  t h a t  e f fe c t .  I t  s h o u ld  n o t  b e  p e r -

m it te d  to  c o m e  in  w it h  a  d e fe n s e  to  th e  p r o p e r t y  a n d  

a t  s a m e  t im e  a l lo w in g  a n d  p e r m it t in g  a  c o n s e n t  j u d g -

m e n t to  o n e  o f  it s  f a v o r i t e  l ie n o r s  to  g iv e  h im  a n d  a  

p u r c h a s e r  th e  p r e fe r e n c e ,  a n d  s t i l l  c la im  th e  s t r ic t  te c h -

n ic a l  d e fe n s e  a g a in s t  th e  o t h e r  l ie n o r s .  W h e n  it  d id  

th is  w it h  o n e  l ie n o r ,  u p o n  th e  s a m e  p r o p e r t y ,  in  w h ic h  

it  h a d  g iv e n  th e  s a m e  a n s w e r ,  th e n  it  g a v e  th e  e q u a l 

l ie n o r s  th e  s a m e ; it  a d m it t e d , i t s  a n s w e r  w a s  n o t  th e  

t r u th ,  it  h a d  b e e n  m e r e ly  a s s e r t e d  f o r  d e la y  f o r  th e  

e v id e n t  p u r p o s e  o f  c r e a t in g  h a r m  to  th e  r e a l  o w n e r  a n d  

th a t  t h e r e  w a s  n o  lo n g e r  a n y  r e a l  is s u e . I t  d id  t h is  a s  

e a r ly  a s  M a y ,  1 9 2 3 ,  s o  it  m ig h t  b e  s a id , r e s p e c t in g  d i l i -

g e n c e  t h a t  th e r e  w a s  n o  r e a l  is s u e  s in c e  M a y  , 1 9 2 3 .

T h e r e  is  a  w o r d  to , to  b e  s a id  a b o u t  is s u e . W h e n  

a n  a n s w e r  in  a  m e c h a n ic s ’ l ie n  a c t io n  p r e s e n ts  a n  

is s u e . T h at is  a triable issue. S e c .  2 4  ( M . L . L .,  
R e v .  1 8 9 8 )  s a y s :

‘ ‘A n d  a l l  o r  a n y  o f  s a id  d e fe n d a n t s  m a y ,  
jo i n t l y  o r  s e v e r a l ly ,  h a v e  a n y  d e fe n s e  o r  p le a  
to  th e  s a m e  t h a t  m ig h t  b e  h a d  b y  th e  b u ild e r  
to  a n  a c t io n  o n  s a id  c o n t r a c t  w it h o u t  th is  A c t ; 
a n d  in  a d d it io n  th e r e to , th e  o w n e r  m a y  p le a d  
th a t  s a id  b u i ld in g  o r  la n d  a r e  n o t  lia b le  to  s a id  
d e b t , a n d  in  su c h  c a s e  it  s h a l l  b e  n e c e s s a r y  
f o r  th e  p la in t i f f  to  e n t it le  h im  to  ju d g m e n t  
a g a in s t  th e  b u i ld in g  a n d  la n d s , to  p r o v e  th a t  
th e  p r o v is io n s  o f  th is  A c t ,  r e q u is ite  to  c o n s t i-
tu te  su c h  lie n , h a v e  b e e n  c o m p lie d  w i t h .”

T h e  a n s w e r  c a n  o n ly  be ( 1 )  a  d e fe n s e  o r  p le a  th a t  

th e  b u i ld e r  h a d , a n d  ( 2 )  in  a d d it io n  th a t  it  is  n o t  a  

l ie n  b y  la w ,  e tc . T h i s  a n s w e r  h e r e in  (p p . 1 2 - 1 3 ,  R e c . )  

a d m it s  p r a c t ic a l ly  e v e r y t h in g  th a t  a  b u ild e r  m ig h t  h a v e  

a  d e fe n s e  u p o n , th e n  s e ts  u p  a  q u e s t io n  o f  d e l iv e r y  

o f  d e e d  to  A m e l ia  R .  G lu c k ,  w h ic h  is  n o t  a n  is s u e  in
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a  m e c h a n ic s ’ lie n  a c t io n , a n d  th e n  denies th e  s t a t u t o r y  

a l le g a t io n s  o f  c o m p la in t  in  P a r a g r a p h s  4 , 5 a n d  6 .

4 r e la te s  to  p r e fe r e n c e s — its  d e n ia l  is  o f  n o  m o -

m e n t, it  is  a  q u e s t io n  o f  la w  a n d  h e  c a n n o t  d e n y  it .

5 r e la te s  to  f a c t s  o f  p u b lic  r e c o r d  u p o n  w h ic h  th e  

p a p e r s  in  th e  a c t io n  s p e a k  f o r  th e m s e lv e s .  A n d  6  is  

a  d e n ia l o f  th e  f a c t  th a t  th e  d e b t  is  b y  v i r t u e  o f  th e  

L ie n  L a w  a  d e b t  u p o n  th e  la n d  a n d  b u i ld in g s .  T o  

d e n y  it  th u s  r a is e s  n o  is s u e , e s p e c ia lly  so  s in c e , th e  

f a c t s  c a n n o t  b e  d e n ie d  a s  se t u p  in  5 , b e c a u se  th e y  a r e  

m a t t e r s  o f  p u b lic  r e c o r d . A n d  th e  d e fe n d a n t  m u s t  

affirmatively plead “ in  a d d it io n ”  that the said land is 
not liable to said debt ( o r  b u i ld in g ,  e tc ., a s  th e  t r u t h  

m a y  b e )  g i v i n g  h is  r e a s o n  in  f a c t  w h y  i t  is  n o t . T h is  

th e  a n s w e r  f a i l s  to  d o . S o  it  c a n  b e  r e a s o n a b ly  s a id  

it w a s  n e v e r  a t  is s u e  a s  it  d o e s  n o t  r a is e  “ m a t e r ia l  i s -

s u e s ”  b y  d e n ia l o f  “ m a t e r ia l  a l le g a t io n ”  a s  se t  fo r t h  

in  J a c o b  H a u p t m a n ’ s  a f f id a v it  o f  J u l y  2 5 t h ,  1 9 2 4 .  I n  

a n y  e v e n t  to  a l lo w  ju d g m e n t  b y  c o n se n t  u p o n  t h e  sa m e  

p r o p e r t y  a f t e r  p u t t in g  in  th is  a n s w e r  is  a n  a b a n d o n -

m e n t  o f  a n y  is s u e  r a is e d  b y  th is  a n s w e r  a n d  w h ic h  

o c c u r r e d  a s  e a r ly  a s  M a y ,  1 9 2 3 ,  a n d  m a y  be a n d  o u g h t  

to  be c o n s id e r e d  o n  th is  q u e s t io n  o f  d ilig e n c e .

CONCLUSION.

The final order below should be reversed with 
costs and disbursements.

D a te d , N e w a r k ,  N e w  J e r s e y ,  J a n u a r y  19 t h ,  1 9 2 5 .

M A U R I C E  B .  G L U C K ,

A t t o r n e y  pro se, 
N o . 9  C h u r c h  S t r e e t ,  

B o r o u g h  o f  M a n h a t t a n ,

C i t y  o f  N e w  Y o r k .
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Se r g io  R u iz -U r r u t ia , Ga b r ie l  
M or an d i, E r n e s t o  H e r s e n , 
Jr., A g u imir o  L a n d e r , J o se  A . 
T o r r e s , H u mb e r t o  T o r r e s , 
F r a n c is c o  D e l g a t o  and H e n r y  
Me n e n d e z , partners, doing 
business under the firm name 
of Ruiz-Urrutia Company, 
Builders, R y n d a  D e v e l o pme n t  
Co mp a n y  (a New Jersey Cor-
poration), and A me l ia  R. 
Gl u c k , Owner,

Brief of Rynda Development Company, 
answering says:

1. Plaintiff-Appellant submits in his affidavit 
no evidence of diligence since March 15, 1923.

2. A chancery suit to determine whether the 
Rynda Development Company had title to prop-
erty upon which appellant filed lien does not 
supply appellant with the necessary diligence in 
a Circuit Court action.

3. The filing of an answer by the Rynda De-
velopment Company on April 4, 1923, makes 
appellant’s lien claim a contested claim.

4. The appellant submitted no evidence be-
fore the Trial Judge of collusion between the

Ma u r ic e  B. G l u c k ,

vs.

P la intiff-A ppellant,

Defendants.
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lienor, George G. Salmon & Co., and the Bynda 
Development Company.

5. The appellant submitted no evidence be-
fore the Trial Judge that the docket record of 
the above-entitled suit in the Essex County 
Clerk’s office was incorrect.

6. The appellant, a practicing attorney of 
New York, claims to qualify as a laborer within 
the provisions of the Mechanic Act.

F i r s t : This suit was started on March 15, 
1923, by service of summons and complaint on 
the Bynda Development Company. The appel-
lant says that the builders were a partnership 
whose members had disappeared. The record 
shows that appellant made no attempt to serve 
the members of the partnership by publication, 
and he offered no explanation as to why Amelia 
B. Gluck, his own wife, was not served by 
process. The record of court docket shows that 
the Bynda Development Company was the only 
defendant served between March 15, 1923, and 
August 4, 1924. Appellant’s lien claim is based 
upon a contract made with members of said 
partnership and who if served might have an-
swered denying any such agreement.

Se c o n d  : Appellant’s claim that he had a 
right to await the outcome of the Chancery 
Court action before proceeding with Mechanics 
Lien suit. This is a mighty poor excuse for not 
being diligent in a Circuit Court action as it is 
apparent that if his wife by any chance could 
establish a title ownership, appellant would not 
have to continue his lien action. The appellant 
has used the Circuit Court action as an anchor 
to the windward to use in the event that the 
chancery action goes against his wife.
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The Mechanics Lien Act, under section 18, 
requires a claimant to prosecute his claim dili-
gently within one year from date of issuing such 
summons. The unanimous opinion of this Court 
in Buchanan v. Smock, 88 N. J. Law 356, laid 
down the rule of diligence under section 18 of 
the Mechanics Lien Act, “ The delay of over a 
year after the expiration of the first year to be 
absolutely without explanation, and would of 
itself be abundant cause for discharging the lien 
even if there had been diligent prosecution 
within the year. The diligent prosecution duty 
does not end with the year, but continues at all 
times until the lien shall be reduced to judgment 
and a lien claimant who has permitted his year 
to expire without judgment, or an extension 
order, in order to defeat an application for the 
discharge of the lien, must show diligent prose-
cution on his part, not only within the year but 
up to the time the application is made.”

T h ir d : The filing of an answer by the Eynda 
Development Co. on April 4, 1923, was notice to 
the appellant that the said Eynda Development 
Company would contest his lien claim. Under 
our practice a lienor whose claim is contested in 
a Circuit Court action must prove his claim be-
fore a Judge and jury. Under section 30, Me-
chanics Lien Act, lienor must prove his claim. 
The docket record in the Essex County Clerk’s 
office was set forth in the affidavit of Jacob 
Hauptman and no affidavit was submitted by 
appellant questioning the correctness of the 
docket. The record showed that no motion to 
strike out the answer of the Eynda Development 
Company on any ground was ever made. The 
Eynda Development Company was entitled to 
have its day in court.
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F o u r t h : The appellant in affidavit sub-
mitted to Trial Judge no evidence of collusion 
between the lienor, George G. Salmon & Co., and 
the Rynda Development Company. The George 
G. Salmon & Co. had a bona fide claim for mason 
materials actually delivered to the premises of 
the Rynda Development Company and the 
Rynda Development Company consented to their 
judgment to avoid unnecessary litigation. The 
statement at page 7 of appellant’s brief, “ Here 
in this case a judgment was had by consent of 
this very defendant, Rynda Development Com-
pany (favoring a lien that was theirs or they 
had a secret agreement to purchase; it was 
afterwards assigned to the ' purchaser, which 
purchaser was really the Rynda Development 
Company.”  The statement that the Rynda De-
velopment Company had any secret agreement 
to purchase is an absolute untruth. The further 
statement that the Rynda Development Com-
pany is in any way connected with or interested 
in the Arlington Realty Company, the purchased 
at sheriff’s sale, is also an absolute untruth.

F i f t h : Under the General Statute, Vol. 3, 
page 4055, paragraph 15, “ The clerks of the 
various courts of appellate jurisdiction shall 
enter, docket and index all actions and keep a 
record thereof in conformity with the above 
provisions, and if the parties fail to comply 
therewith said clerks shall re-entitle such actions 
and notify the parties.”  At the hearing of mo-
tion to dismiss complaint and discharge Me-
chanics Lien the defendant, Rynda Development 
Company, notified the Clerk of the Essex County 
Circuit Court to produce the record in the 
above-entitled suit. During the argument of 
motion the Trial Judge inspected the said
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record. This defendant contends that a Trial 
Judge has the right to inspect the records kept 
by the Clerk of the Court in the above-entitled 
suit where the correctness of said record has not 
been attacked by affidavit.

S ix t h  : This plaintiff-appellant is a practicing 
attorney of New York City. Appellant in his 
lien claim alleges that there is due him $1,860.92 
under an agreement for superintending the con-
struction of a one-family house at 122 Rynda 
Road, South Orange, N. J., and acting as dis-
bursing officer for various payments. This 
agreement was made with builders who have been 
made defendants in this action and have never 
been served. The appellant in his Mechanics 
Lien claim does not state that he furnished any 
labor or materials necessary to the construction 
of the buildings on the property in question as 
required by Mechanics Lien Act. The appellant 
is not a mechanic within the provisions of the 
Mechanics Lien Act. Where a practicing lawyer 
furnishes his services in the construction of a 
house under an agreement and he is not paid, 
there results a breach of contract for which 
appellant had his remedy by bringing a contract 
action in a court of law.

The defendant, Rynda Development Company, 
seeks, first, that the appeal from the order of 
Nelson Y. Dungan, Judge of the Essex County 
Circuit Court be dismissed with costs; second,
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that order of the Essex County Circuit Court of 
August 4, 1924, be affirmed.

Dated, Newark, New Jersey, March 4, 1925.

JACOB HAUPTMAN, 
Attorney of Rynda Development Co.,

31 Clinton Street, 
Newark, N. J.

C. HERBERT WALKER,
Of Counsel,

9 Clinton Street, 
Newark, N. J.
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