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STATE OF NEW JERSEY
DERARTMENT OF ALCOHOLIC BEVERAGE CONTROL
1080 Broad Street- - Newark, N, J.
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STATE LICENSES - APPLICATION FQR RECTIFIER ANDYBLENDER‘LICENSE -
DENIED. ' '

HEREIN OF THE COMMISSIONER'S AUTHORITY IN THE GRANTING O? DFNYING
OF APPLICATION FOR uTATb LICENSES. :

In the Matter of an Application )
by .
)

" COINTREAU, LTD. 3 - CONCLUSIONS

)
for a Rectifier and Blender
License for premises located at )

110 West Franklin Ave. )
Pennington, N. J.

Frederic M. P. Pearse, Esg., Attorney for Applicaﬁpg

- Cassel R. Ruhluen, Esq., Attorney for Objectors.

BY THE COMMISS TONER'

On February 3, 1943 Cointreau, Ltd., a New Jersey corporation,
macde application to the State Commissioner of Alcoholic Beverage .
Control for a Rectifier and Blender License for premises at 110 West
Franklin Avcnag, Pennington, N. J. On February 4 and February 11,
1943 Cointreau, Ltd. caused notice of its application to be puollshed'
in the Tr@ntan‘Even?ng Times (R. S. 33:1-25 On February 8, 1943
the Revercend A. K. Magner, Minister of the First Presbyterian Church
of Pennington, New Jersey, filed with me a written objection to the
issuence of the license. On February 11, 1945 Pennington Grange
64.P. of H., Pennlngton, ‘New Jersey, fllcd with me a similar written
objection., In accordance with Rule 11 of State Regulations No. 1, a
notification of the date, hour and place of hearing to be held upon
said objections was sent to the applicant, to the two above mentioned
objectors, and to numerous other persons who had prcv1ously filed
written obgbctlons to t0p issuance of Lhr license.

The appllcatlon filed by Cointreau, Ltd. describes the-prem-

s sought to be licensed as a brick and stone building located, as
eady indicated, at 110 West Franklin Avenue, Pennington, New
rsey; and sets forth also the location of applicantts warehouse and
lesroom in the same'building. The application_states, further,

t Cointreau, Ltd. is not the owner of the building, but has leased
r rented 1t from Pennington Holding Co., whose principal office is
at 60 Branford Place, Newark, New Jersey.

It appears from evidence taken at the hearing held on Februéry
18, 1945 that, on February 5, 1934, the Borough Council of the Borougq
of Penning rbon acopted thes folLQW1ng resolution:

"BE IT BESOLVED by the Mayor and Common Council of the
Borough of Pennington, in accordance with the provisions

- of Chapter 486, P. L., 1933, and the authority therein
granted, that the sale of all alcoholic beverages at re-
tall, excapt for consumpticn on rallroad trains, airplanes,
and boats, within the Borough of Penningtcon be, and the
same is hereby prohibited. Adopted 5 Ayes O Nays.™

New Jersey State Library
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It further appears that, on March 2, 1966 the Borough
Council of the Borough of Pemnnington Wquted the Iollow1ng ordlnﬂnce.

"Be it ordained by the Mayor and Common Counc1l of thb
Borough of Pennington that:

"l. In accordarce with the provisions of'Chupuer 456 :
P. L. 1933 and the several amendments and supolcments
theveto no 'Plenary retail consumption licenses!', .

Seasonal retail consumption licenses!, 'Plenary. r@tall
ulstrlbutlon licensest, 1Limited retall distribution
licenses?', or 'Club licenses! -shall be. granted within -
the Borough of Pennington." ’

Thus, it is apparent bhut the members of the governing body of: this
comminity have exercised the powers conferred upon them by E. S.
S86:1-12, effectively to pranat the sale of alcoholic beverages at:
retall w1tn1n their municipality. No licenses to sell e zlcoholic . |
beverages at retall have been issued in the Borough under the orov1—
sions of the Alcoholic Beverage Law, and no retail llCChSQS can bb
issued while the ordinance remains 1n effect., e e

‘ At the hearing Earl H. Dean, a Pennington Borough Councilman,
testified that he opposed issuance. of applicant!s license - becauseof
his belief that it would be very .inconsistent for the community to
have within its boundaries =a plant that would produce a commodlity the
retail sale of Nthﬂ the community does not permit; and,; further, be-
cause of his belief that it would bec "an education to young people
of a nature the community does not wunt definitely." = The Reverend
A Ko Magner testified that his church 1as a membership. of 308 pér—
sons; that he also represented, for purposes of the objection herﬂln,
the Methodist Episcopal Church of Pcnnlngton with a mgmbershlp of -
400; and that he opnosed the license issuance because, during all his

' r631dcnce in the Boz oqu, Peﬂn*ngtcn has stood out as a comntnity op-
posed to every phase of the liquor business. Francis A. Stanger,
Jr., Bs¢., & meuwber of the Board of Tnusteesvgf the. Pennington School
located in the Burougu, stated that he « opposed the issuance of the -
license because in his opinion it would be contrary to. the best. 1n—
‘terest of the School to have the license grﬂnteu. George W. -
Scarborough, a resident of the Borougu for fifty-five years, testi-
fied that he opposed the granting of the license because, since 1918,
the bo?ouah has safeguarded itself from the liquor traffic Min any
wWay . Mr. Scarboroug1, who appeared in his individual capacity and
as a representative of the Methodist Church Board, testified further
that ",...s0 far as the churches, I think they are taking into con-
sideration the fact they consider themselves their brother's keeper
and do not want manufactured within. the Borough 1imits anything to
hurt the citizens of Pennington or thelr neighovors’ abroad." Mrs.
Normen Sked, who has lived in the Borough for.many years, testified
that she opposed the granting of the license because in her oplnlon
1t would be detrimental for the young people in the community and
students of the Pennington Scheol. .for. Boys. Scven other Borough res-
idents appeared perscnally at the hearing, and it was stipulated that
they, 1f called to testify, would voice objections similar te those
acvanced by the Peanlngtun witnesses who had, tegtlfl“u.

From the testimony given by uppllCuﬂt anc from our investi-
gation, it appears that .the bullulng at 110 West Franklin Avenue is
located on a railroad siding, and that for some time prior to October
1941 it was used for the manufacture of candy. In October 1941 it
was purchased by Dav1d N.- Popik from & trustee in bankruptey. of the
cendy manufacturer and, on December 2, 1941, title was transferred
from David N. Popik and wife to Peﬂnlngton Holdlng Co. David N. Popik
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appears to have no interest in Pennington Holding Co., but is Vice-
President and attorney for applicant and holds one share of its
common stock. Mr. Popik testified that the factory was an "eyespre"
when he purchased it; that 1t has been renovated and improved; that
Cointreau, Ltd. has spent in excess of $100,000.00 excluding the

cost of the building; that all alcoholic beverages manufactured under
the license would be boxed at the premises and shipped by railroad

to a sole distributor in the State of New York; that there would be
no offensive odors from which the community would suffer; and that
no sign would be displayed on the:building except a sign required by
Pederal regulations to be displayed on the door of the licensed prem-
ises., He stated, further, that some months after the building had
“been purchased and equipment installed, he received information from
an outside source that Pennington was a dry community, but that he
knew of no actual opposition until the application hercin had been.
filed,

The Alcoholic Beverage Law contains no express provision that
would prevent issuance of the Rectifier and Blernder License applied
for herein; nor does the Borough ordinance hereinabove quoted prevent
the issuance of that license., As pointed out in the brief submitted
by applicant, the governing board or body of a municipality has no
power under the provisions of the Alcoholic Beverage Law to restrict
the issuance of a manufacturerts license, . The power tc issue manu-
facturers' licenses resides in the Commissioner of Alcoholic Beverage
Contrdl: -

"It shall be the duty of the comamissioner to administer

the issuance of manufacturers', wholesalers!, plenary
retail transit, transportation and public warchouse li-
censes, in accordance with this chapter.” (R.S.‘BzrlalS) B

‘Applicant's brief refers, further, to the third paragraph of
R. ©. 33:1-3, reading: - o

1Tt shall be the duty of the commissioner to supervise
the manufacture, distribubtion and sale of alcoholic bev-
erages in such a manner as to promote temperance anc
eliminate the racketeer and bootlegger.n a

“Apparently it is argued that the Commissioner has no power to
deny the present application except for reasons pertinently related to
the prumotion of temperance or to the elimination of the racketeer
and bootlegger -- that the Commissioner may not refuse to 1lssue a
menufacturer's license because of the dry character and sentiwment of
the municipality concerned. I cannot agree with the contention that
the powers of the Commissioner are so limited. The legislation con-
tained within Title 33 of the Revised Statutes is intended to be
remedial of abuses inherent in the liquor traffic and is, therefore,
to be liberally construed. R. S. 33:1-73. : : '

The liquor business 1s one peculiarly subject to gtrict govern-—
mental control., Franklin Stores Co. v. Burnett, 120 N.J.L. 596;
Meehan v, Board of Excise Coumisgssioners of Jersey City et al., 73
N.J.L. 882, aff'd 76 N.J.L. 557 (K. & A.); Paul v, Gloucester, 50.
H.J.L. 585 (E. & A.). ‘ : ' |

Section 33:1-23 of the Revised Statutes provides that:

"It shnall be the cuty of the commissioner to administer
and enforce this.chapter....to investigate applicants
esoesand all licenseces, and to inspect all licensed
premises;.....and to do, perforn, take and adopt all
other acts, procedures and methods designed to insure
the fair, impartial, stringent and comprehensive adwin-
istration of this chapter.
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"The enumeration of the nbove specific duties shall not N
be construed to limit or restrict in any way the g\nbral.;‘
authority given by tlis chapter to th@ comnissioner.m -

BﬂVlsed Statutes,'ué 1-39 reads, in part

1The comm1551oner may make suech general rules and regulu~
tions and such special rulings and findings as may be
_npceqsary for the proper regulation and control of the
nufacture, sele and distribution of 'alcoholic beverages
and the enforcement of this chuptor, in addition thereto
and. not LnCOHSlStOHt therewlth, and may lter amend, re-
~peal and publﬂsh the same from tlme to time.

Thé section, after enumerating subjects that may be covered
by the Commissioner's rules and regulations, concludes:

"ano such otner matTLrs whatsoever as are or may become
- necessary in the fair, impartial, stringent and compre-
- hensive administration of this cn&pter."

e Section.35:1-19 of the Pevi%cd Statutes places in each local
issuing authority the duty of administering the lssuance of all re-
tail licenses except plunury retail transit licenses.. The local )
issuing authority's discretionary power to deny a license applica-
tion on the ground that enough licenses already arc outstanding
within tihe municipality. has been upheld by the New Jersey Supreme
Court. Bumball-v. Burnett, llé Ne Jo L. 254. 1In that case the
opinion by Justice Parker st ed that, even where a limit to the
nurber. of licenses had been fl xed by municipal ordinance, "still the
council, in its discretionary power to license or not to license,

- could stop short of that number at any point,...." To. the same
effect, see Board of Commissioners -of Phillipsburg v. Burnett 125
N, J. L. 157, at 161.

Section 33:1-38 3i the Hevised Statutes authorizes the Cou-
missioner: ' :

",...t0o order the other issuing authority to issuc a license
when ana 1f, after a hearing on the appeal of an applicant
~therefor, thg commissioner shall decide that a license was
1mproptrlj refused or improperly revoked by the other issu-
. ing authority; to order the other issuing authority. to
- suspend or revoke a license, or to forthwith tecruinate
- the suspension or cancel the revocation of a license, when
~and if, after a hearing on appeal, the commissioner shall
reverse tne dECiSan of tuv other issuing authority."

The exercise of discretion‘by,the'Commiusion@r, on zppeal, in revers-
ing the action of a local issuing wutﬂ)“ﬂtyg wnereby licenses were
,grwntﬁd cr denled, has been upheld. Board of Cowalssioners of
PﬂLlllQSburﬁ V. Burnct@l supx a, bunovew Ve 5u“ﬂwtt 118 N. J. L. 485.

CQHSL”CTlng, then, the primary °uth3% t/ and r“SpQﬂSLblll+"

OL the loc%l lgsuing authof1f¢es regarcing issuance of retail licen-

es, uncer R, S, 33:1-19; and, .ulfiCinth; the broad discretionary
powo in the Comm1531onﬂr, on appeal, to reverse the local author-
ity s action, pursuant to R. S, 38:1-38; a fortiorl, where the
quagtion relates to issuance or denial Di a WuDUIuCtUPLf'a license
(a matter for Lhu.comm¢ss;oupr's determination in the first ¢nstance),
the Commlssicner's power under the Alcoholic Bcvbragg Law to exercise
reasonable .discretion appea rs, indeed, to be comprehengive
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The evidence herein satisfies me-  that the large majority of
persons living in the small residential community of Pennington, with
a population less than 1500, is unalterably opposed to- the liguor
traffic in any form. I believe that the issuance. of a license to
manufacture liquor at any place within: this municipality would con-
travene the present and long-established public policy therein; and,
further, that such issuance would not be in keeping with the b@ot in—
terest of the alcoholic beverage industry in New Jersey or:with %
objects and purposes of alcoholic beverage control in the Statc, I
shall be pleased to consider on its merits an appllcatlo by -
Cointreau, Ltd. for a Rectifiler and Blender License: in. any part of
the State other than in the relatively smoli numbcr of. t Ldltlonally
dry mun1c1pu11t1csu S .

I am not 1mpress~d by any cqulty in fﬁvor of thc appllcanu
arising from the fact that it has uxpcnocu a;large sum of money in
connectlon with the premises sought: to be llPGﬂoC&. ‘Many of the.
written obJectLons, herctofore mbntLonbu, were received by me in De-
cember 1941, On February 9, 1942 I advised the.applicant herein that
I had received a very cons 1uuraoif number of objections, from citizens
in the vicinity of,annlngtony to any license. for the manufacture of
liquor in that community. It appears that applicantl!s expenditure of
large sums of monsy was made with full knowledge that these objec- -
tions had been filed and that they might result in denial of its ap-
plication. o T S

Considering all tne facts and circumstances, I hereby deny the
apnlicthOn of Colntreau, Ltd. for a Rectifier and Blender License
for prcmlges at llO West Franklin Avenuc, y“nnlpguon New,Jefsey.

_ :ALF“ED E. DF ISCOLL
Dutv ﬂarCh 14 1943, o ‘Commissioner.

2. DISCIPLINpRY PROCEEDINGS -~ FALSE ANSVER IN LICENSE APPLICATION -
10 DAYS! SUSPENSION, LESS 5 FOR GUILTY PLEA. o
CANCELLATION PROCEEDINGS - DISUTSSED.
In the Matter of Disciplinary )
Proceedings against

FRANK TUMUL“Y

T/a T-TAVERN

427 George Streect
New Brunswick, N. J.,

CONCLUSTIONS
AND ORDER -

Holder of Plenary Hetail Consump-
tion License C-66, ilssued by the
Board of Commissioners of the
City of New Brunswick. '

D N e N N

Frank Tumulty, Pro Se.
Abraham Merin, Esq., Attorney for Depavtmbnt of Alcohullc
‘Beverage Control.

BY THE COMMISSIONER:

Defendant-licensee pleads guilty to falsifying his‘applicdtion
for & retail alcoholic b(Vbrd ge license in that he failed . to acknowl-
edge therein that he had bbcn convicted of a crime. He endeavors to
explain the concealment of the bOﬂVlCthﬁ, based upon his plea of
gullty to maintaining a gambling house, hy stating that he bhelieved
the offense constituted a misdemecnor and not a crime, Although the
word "erime" has sometimes been used to Je%lgnatc o gross violation of
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- law as distinguished from a mere misdeneanor, in its broader sense
it applies to any violation of law which is punished by the state in
a criminal prosecution, and therefore includes misdemeanor. 16 Corpus
Juris, page 51, section 2. In Re Voorhees, 32 N. J. L. 141, it was
stated that the word "crime® "is nomen genera »lissamum, and ﬂuﬁ always
been con51dcrbd as embr301ng every specles of indictable ofzonce.”

: It was 1ncumbcnt upon the defendant- -licensee, a lavm m, to
makx'pIOper inquiry in order to ascertain if there was any legal .
distinction between a crime and a misdemsanor., The false answer in
an application, based upon a mistaken belief, cannot be condoned,
especially where defendant could have av01aud his error by applyimg
for an official ruling respecting his status. If one neglects to
avail himself‘bf‘this~opportunity’he does so at his peril.

Licensee's penalty for the false answer will be suspension
of thb 1lcensb for tun days, icss five for tne gullty plea.

V titlon to remove any lequallflpatlon that may exist by
reason of the coav1btlon of  a crime was heard: ccrtcmporaneously here-
~withe The plpa of guilty to the charoc of maintaining a gambling
‘house on September 8, 1933 resulted in-a $500,00 fine being imposed
upon the defgn&ant llcenoee. He stated Lhat his arrest was brought
~about because he accepted "bets on horses" on the premises of his
cigar store. ~The question involved is whether or not this crime in-
volved mo*"l turpltude..

Commer01aleed gambling may .or may not involve moral turpi-
tude. In Case No._209 Bulletin 530, Ttem 8, it was held that the
conviction of ‘the head of a ring conducting gambling establishments,
where the act1v1tlea of the ring were attended by methods of violence,
did involve moral turpitude. In Case No. 283, Bulletin 337, Item 14,
the conviction of a "lieutenant" of the real operator of a lottery
conducted on a larges sua]e, it was held, did involve moral turpitude,
So also in a casé wherein it was held multlple convictions showed a
reckless disregard for law warranting the conclusion that the last
offense involved moral turpitude. Se& Re Case No. 246, Bulletin 293,
Item 103 Re_Case No. 145, Bulletin 468, Item 2. In the instant case
none of the elenents afqrcnfntloneu are found. I conclude that the
single crime of which defendant-licensee is convicted did not involve
moral turpitude. Cf. Re Case No. 220, Bulletin 263, Item 8; Re Case
No. 825, Bulletin 403, itewm 4; Le Case No. 378, Bulletin 460, Item 1;
Re Case No., 148, Bulletin 500, Itemn 6. e R

Affiliate procoxdipgs were brought in the présent case to
cancel the license as improvidently issued bgcause, as alleged, de-:
fendant-licensce had chu convicted of a crime involving mora l
turpitude and hence is ineligible to hold a inuur license in' this
state. However, in view of the abouve dlSpOSltlon, such capcmllatlan
proceedings are dismissed. SRR

Accordingly, it is, on this 1lth day of March,_1945,_,

ORDERED, that Plenary Retail Consumption License C-68, he” to-
fore 1lssued by the Board of Commissioners of the City of New Brunswick
to Frank Tumulty, trading as I-Tavern, for pruuises~427 George Street,
New Brunsw1ck, be and the same 1s hereby suspended for a period of
five (5) days, commencing at 2:00 A.M. hdrch 15 1940, dnu tsrmlnaulng
at 2:00 A.M, Marcn 20 1940. e :

L - ALF?ED E. DRISCOLL
. S o S Comm¢531oner.
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8. DISCIPLINARV PROCEEDINGS . - SALE OF. ALCOHOLIC. BEVERAGES DURING
PROHIBITED HOURS, IN.VIQLATION OF.LOCAL ORDINANCE - 15 DAYS!'
SUbP 'NSION -~ CHARGE OF HINDELING INVESTIGATION DIuMISbWD

In the Matter of DlSClpllnary )
Proce Adlngs agalnst : o 3jf

JOSEPH NUNZIATO - . L CONCLUSIONS-

T/u JOE NUNZTATO. BAR &. GRILL ENS EEN . AND ORDER
50 Gerard Avenue o e oo _
lia tawan Township, N. N

Holder. of. Plbnary Rgtall Consamp—h')
tion License C-3;. issued by the
Township Committee of tae Townghlp )
of mutqwan .

Joseph Nunziato, Pro Se. ' ‘ :
Abraham Merin, Esg., Attorney for ‘the Departmﬂnt of Alcohollc
Beverage Control

BY THE COMMISSIONER:. _
Defehdant—licensee’pleadea h@t guilty te the<foilowing chargem

"1, On Sundey, October 18, 1942, at about 11:50 A.il.,
you sold, served, delivered and allowed, permltted and suf-
feread thb sale, service, delivery and consumption of ‘
alcoholic beverages, in violation of Section 3(b) of a
Resolution adopted June 29, 1934 by the Township Committee
of the Townshnip of la taqu, and .amended April 6, 1949, which
prohibits any such act1v1ty betweﬁn 5:00 AJH. and neon on
Sunduys. »

"2, On the date and at the time aforesaid, while inves-
tigators of the Department of Alcoholic Beverage Control were
investigating the p0351blb sale. and service of alcoholic bev—
erages at your licensed premisss during the aforesaid hours
on Sunday, you hindered and caused the hindrance and delay,
and failed to facilitate such 1nvbst1gatlon, in v1olatlon of
R. 8. 83: 1*65 n . ‘

Two ABC agents testifiwd that on Sunday morning, October 18,
1942, they observed .several men carryLng brown paper bags, who ap-
parenuly caime from the side door of the licensed premises opening
upon an alleyway. At about cleven o'clock, one of the agents entered
the licensed premises through the side door and found the licensee
behind the bar, placing beer bottles on ice. '

The agents continued their surveillance of the premises and at
about 11:80 A, M. observed one Royal Pitman as he went to the side
door of the tavern. They stopped him as he emerged from the alley
into the street and found that he was carrying a cuart bottle of
beer, which he told the agents he had just purchased from the licen-
see for thirty cents. - :

- After questioning Pitman, which tock a few minutes, the agents
walk ed down the alleyway towards the side door and, when they were
about twenty-five feet away, heard the door being closed and locked
by someone whom they,could notisee- When they- reached the doorway,
they opened the screen door and knocked on -the inner door, but re-
001v d no response. They vainly attempted to gain entrance for about
five minutes, calling out that they were ABC agents. One of the
agents looked in through a window of Ehc licensed premises but could
not see anyone therein.
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;

The agents returned at about 2:00 P.M., at which time they
found the licensee in the premises. When they asked him why he re-
fused them admittance earlier in the wmorning, he denied that he was
thers at the time, or that he had sold Pitman the beer.

At the hearing, Royal Pltman testified that on Sunday, October
18th, at 11:30 A.M., he knocked on the side door of the licensed
premises and purchased a quart bottle of beer from the licensee for

~thirty cents. Pitman had made a written statement to the same effect
shortly after he was apprehended., On the other hand, 'Nunziatec still
maintains that he did not sell the beser to Pitman and that he was not
on the premises when the agents tried to enter. He admits that he

was there at about eleven otclock, but says that he was merely pre-
paring to open the place; that he left shortly after the agents and
did not return until twelve o'fclockj; and that no one was in the tavern
during the interval.

Nunziato's denial that he sold Pitman the beer that morning
is in clear conflict with Pitman's story and with what the agents
thenselves observed. Contrasting Nunziato's interest in obtaining
an acquittal in the case with the lack of any apparent reason for
Pitman or the agents to accuse him unjustly, I conclude that Nunziato
actually made the sale in question, and hence, find him guilty as to
the first charge.

The second charge, in essence, is that Nunziato refused to
admit the agents when they knocked at the door of the tavern and thus
hindered and delayed them in their investigation. Deliberate defi-
ance of the authority of ABC agents while investigating the conduct
of licensed premises will not be tolerated. Cf. Re J. Barnes Oper-
ating Company, Bulletin 550, Item 7. However, in the instant case,
neither deliberateness nor defiance have been established. The door
was not closed and locked when the agents tried to gain admittance,
but while they were still some distance away. The agent who looked
into the window did not see Nunziato or anyone else. There is no
evidence that Nunziato knew them to be ABC agents when the door was
locked, or that he was even on the premises when they tried to gain
entrance. Hence, it has not been established that Nunziato displayed
a lack of cooperation of the character illustrated by Re Moose, Bul-
letin 520, Item 3 and Re Niewinski, Bulletin 549, Item 9. It would
be manifestly unfair to find Nunziato guilty on the mere conjecture
that he observed Pitman being questioned by the agents, recognized
them to be ABC agents and locked the door to prevent their entry into
the licensed premises. Cf., Re New Elkhorn Tavern, Inc., Bulletin
5?1, Item 1LO0. I therefore find Nunzliato not guilty on the second
charge. -

As to penalty for selling alcoholic beverages during pro-
hibited hours: Since the defendant-licensee has no previous record,
I sholl suspend his license for fifteen days, which is the minimum
penalty for a violation of this character. Re John A. Gross Cor-
poration, Bulletin 556, Item 8. - ‘

Accordingly, it is, on this 1lth day of March, 1943,

ORDERED, that Plenary Hetail Consumption License C-3, issued
to Joseph Nunziato, t/a Joe Nunziato Bar & Grill, by the Township
Committec of the Township of Matawan, for premises B0 Gerard Avenue,
Matawan Township, be and the same is hercby suspended for a period of
fifteen (15) days, commencing at 2:00 A. M. on March 16, 1943 and ter-
Aninating at 2:00 A.M. on March 31, 1943,

ALFRED E. DRISCOLL
Commissioner.
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4, DISCIPLINARY PROCEEDINGS - SUSPENSION FOR BALANCE OF TERM- WITH
LEAVE TO PETITION TO LIFT AFTER EXPIRATION OF 20 DAYS AND
CORRECTION OF ILLEGAL SITUATION - ILLEGAL SITUATION CORRECTED
(SUSPENSION IN EFFECT FOR 32 DAYS) - APPLICATION TO -LIFT GRANTED.

In the Matter of Disciplinary and )
Cancellation Proceedings against

DEMOSTHENES E., GEORGE E.

and THAMESTOCLES E. GEVAS ) CONCLUSIONS
.B87 Broad Street . AND ORDER
Newark, N. J., ' ) ' '

Holders of Plenary Retail Consump-)
tion License C-571, issued by the
Municipal Board of Alcoholic
Beverage control of the City of
‘Newark.,

. em e mm ma an e e e mm s em W wme e eue e e

Harrison & KRoche, Es¢s., by John J. McDonough, Esq., Attorneys
for Defendant-Licensees.

BY THE COMMISSIONER:

On February £, 1943 I suspended the license of the defendants
herein for the balance of its term, effective February 8, 19438, be-
cause, among other things, they had conducted on their licensed
premises a candy, ice cream and soda fountain business contrary to
the Alcoholic Beverage Law (R. S. 33:1-12(1)). In the order
suspending the 11cense, leave was given to 1ift the suspension after
the expiration of twenty days from February 8, 1843, upon proof that
the licensed premises have been satisfaotorlly altered to comply with
the law, and that the license appl¢catlon has been amended to de-
scribe properly the licensed premises as so altered.

he defendants have now presented a petition to me in which
1t is alleged that such alterations have been completed., It also ap-
pears that the local issuing authority has granted an amendment of - -
the license application by which the licensed premises have been de-
limited to cover only the rear of the defendants! Uremlses, where no
other prohibited mercantile business will be carried on. An inde-
pendent investigation made by an ABC agent confirms the fact that the
alterations have been completed in accordance with a plan previously:
approved by me and that all alcoholic beverage activity will be con-
fined to the present licensed premises.

Since it appears that tihe order of February 2, 1945 has been
fully complied w1ta, and that more than tw;nty days havc elapsed
since the suspension became effective, 1t is, on this 1llth day of .
March, 1943, : ' ‘ -

ORDERED, that the suspension heretofore 1mposbd agalnst
Plenary Rctall Consumption License C-571, 1lssued to Demousthenes L.,
George E. and Thamestocles E. Gevas by the Municipal Board of Alco-
holic Beverage Control of the City of Newark, for premises 567 Broad
Street, Newark, be lifted, and the said chcnue is hereby rmstared to
full force and operation, effective immediately. :

ALFRED E. DRISCOLL
Commissioner.
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5. DISCIPLINARY PROCEEDINGS - ILLICIT TIGUOR - MITIGATING uIRCUM**
STANCES: ~ & DAIS' SUSPENSION. o Co

In the 'Matter of Dlsc1pllnary

Proceedings against o e
PATRICK GALLAGHER CONCLUSIONS - - :
1813 Atlantic Avenue

 AND ORDER
Atlantic Clty N. J,, ST T e

ﬂoldei of Plenary Retall Consump-,
tion License C-79, issued by the - )
Board of Commissioners of the

City of Atlantic City. )

e e s e e mem s mee wme e e tem e e e

Vincent S. Haneman, Esc ., Attorney for Defendant—Llcensee,_f.fLQ o
Abraham Merin, ESH , Attorney for Department of Alcoholic
Beverage Control.

BY THE COMMISSIONER ' ‘
Defbndant pleaded non vui* to the lollowlng charge:

"On or about July £1, 194Z, you possessecd an llllth
alcoholic beverage at your licensed premises, viz., -+ one
4/5th quart bottle labeled 'Four Roses Eye A Blend of ,
Straight Whiskies', which bottle contained an alcoholic o
beverage which was not gequwnc as- labeled; such pessession,'__'
being in violation of S, 33:1-50.1 : - :

‘On July 21, 1942 an 1nboecto“ emplovod Dj tﬂb Alcohol Tﬁx
Unit,[Internal'Ruv“nue Dppartm nt, tested forty-two. opencd bottles .
~on defendant!s premises and seLzed the bottle mentioned in the -
charge because it appeared to be low in proof., At the time of the
seizure the bottie was one—flftb full. '

Subchuent anuly51q by *hu Ecaera1 chemist disclosed that the
‘liguor in the seized bottle was slightly lower in proof. than, and
contained approximately four times the. amount of solids founag in a
gaﬂulne sample. : : : ’

, ‘Licensee testified that he had no personalvknowledge“of‘the
manner in-which the violation occurred. He further testified -that ..
one Jerry Metz had been employed by -him as bartender for a long
period pricr to July 14, 1942; that, on or about the latter: date, -
Metz left his employ and was on vacation for a purluu of two weeks
prior to his induction into the armed forces of the United States;
that Metz is now serving. in the Army and was not empluybd by the li-

- censee after July 14, 1942. There has been presented to me a duly: -
verified afficdavit, executed by Metz, wherein he says that on July
21, 1942, while on vacation, he entered defendant's premises, went
bphlna the. bar and helped himself to -some Four Roses Whiskeys that
he then pourbd other walskgy into th~~Four Roqes DuLBl@ ' : ‘

Desplte personal 1nnoﬂenbe, tne ITCLHbOe as. "ma ter of . hlo .

nauge", must be held strlctly IuSpOnSlDJc for any Yrefills" found in

~his~stock of llquor. Re Agostini, Bulletin 506, Item. 8; He Solow,.
Bulletin 558, Item &. ) '

: As to pernalty: In Re DeRocco, Bulletin 457, Item 2, the 1li-
censee was found guilty of possessing 1llicit qlcohollc bever“ges
despite the fact that it satisfactorily appeared that the seized
bottle had been refilled by persons other than the licensee or his
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employees. In that ¢ase no pendl,y was imposed because of defena-
ant's clear record aznd because he had never recelved any pr0v1ouo
wqrnlng as to illicit licuor. Defendant. heruln has held a license
since Repeal and has never been convicted of any prev1ous violation.
‘However, our file shows that, on June.29, 1957, Commissioner Burnett
sent a warnlng “letter: to defendant saoltly alt@r Federal agents had
found on defendant's premises four bottles of liquor,: two of. which
did not agree in proof and two: of which did not agree in’ aﬂld content
with genuine samples. - Considering all the facts. of this case, and
particularly the fact thdt the warning letter was uent more” than five

 years ago, I shall suspend defendant'!s license for a period. of cnree
days instead of- tﬂt usual ten dayo Ln CdScS of. this Klnd

Accordlngly, it 19, on this, luth day of March 194u,; o

ORDERED, that Plenary ﬁo tail. Lonsumpblon License: C- 79, 1asued
by the Board of Commissioners of .the L;ty of Atlantic City to
~Patrick Gallagher, for premises 1815 Atlantic Avenue, Atlantic City,
‘N. J., be and the same 1ls hereby Juspgnacd for three (3) days, conm-
mericing at 12:01 a.M. ilarch 22, l9eu, and terminating at 12:01 A.M.
March &5 1946. ) , o :
- ALFRED E. DRISCOLL

- Commigsioner,

6. APPELLATE DECISTONS - PATERSON GRILL OWNERS ASSOCTATION v.
PATERSON, GLAZER AND SPESHOCK. o

PATERSON GRILL OWNERS ASSOCIATION,

) .
- Appellant, )'
~VS= S
: MUNICIPAL BOARD OF ALCOEOLIC - )
BEVERAGE CONTROL OF THE CITY OF :
PATERS 30N, IRVING GLAZER and rARi : )
SPEDHOCK ¢ )' » :
Rcspon(ents.‘ .  } . ON APPEAL
——————— e ) I CONCLUSIONS AND ORDER
MARIA WHITE, o - B S
- ‘Appellant, »>
._%vs~- 4 )
MUNICIPAL BOARD OF ALCOHOLIC )

BEVERAGE CONTROL OF THE CITY OF
.PATERSON, InVIWU GLFZ ik and MARY
: SPES{O“h ' '

Nt

Kespondents., )
Willizm C. Egan, bsm
Lawrence Dlamonuﬁ’nbh.- :
' George Dinmond, Esq., Attorney for Hespona nt, thlPlDdl Bomra of
Alcoholic B@VGT&Pb Control of the City of. Patbrson. '
"Abraham Brenman, Esc., Atborncy ior Rcwnondent-Llcensees.

BY THE COMMISSIONER:.

; Attorn@y% for i ppbllantb.W‘

On aAvgust 12, 1942 the responaelt Boqrg granted the application
of respondents, Irv1nb Glazer and Mary Spbsbock for transfer of
their plenary retail cUnsumptlon license from lSO-laOA Broadway to
1107 Madison Avbnuv, Paterson.
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The appellants thereupon instituted th ese: ploceedings'andm‘
hearings on all pertinent issues were had at his Department on Sep-
tember &0 and October 29, 194%. =

&ane'¢t debarLd howevtr, that the local Board, because pf

a misconception of the law, had falled to-give coqs1derqtlon to the
‘merits of the application, the proceedings were remanded and 1t was
directed to pass upon (1) whether the three taverns located in the
*mmedlauc vicinity of the premises to. which the license_was‘trans—.

orrwa were sufficient to service the needs of the residents in that

Lgnborhood (2) whether the applicants should have been refused the
privilege of transfer since their license had been twice suspended,
and (3) whether it was desirable to place another tavern in that lo~
.cality because of the proxiuity of a defense plant and anti-airvcraft
‘sncampments. The Board was further directed to certify their con-
«clusions on these issues to me. Re Paterson Grill Owners Association
et al, V. Paterson et als., Bulletin 545, Itcm 1.

cafing and cubMLT ed the

following rOport gnanlmously approvod by its three membe rs:

"In accordance with your Conclusions end Order of December
28, 1942 and letter attached fthe reto, the Paterson Board

of Alcoholic Boverage Control held a hearing on the appli-
cation of the transfer of plenary retail consumption license
of Irving Glazer and Mary Speshock frowm No. 130-130A Broad-
way to No. 1107 Madison Avenue. ’

"AlLl the parties in intersst were no t*i Led of such hegring
and requested to be present to present arguments for and
against ssaid transfer.

"Lawrence Diamond appeared as attorncy for the objectors
and William ¢. Egan as attornsy for the Paterson Grill
Owners Assoclation, Abraham Brenman appeared in behalf of
the licensees, Irving Glazer and Mary Speshock. :

"The Board proceeded to hear counsel and such persons p“

ent who wished to be nearf, giving evbrjuno a full and L&JI
opportunity to present his or her argument, after which the
members of the Board agreed to visit the premises and
locality, so that they would have a betfer picture of the
situation and at the same time, investigate the type of
business and the tempo (temper?) of otlcr people in the
immediate vicinity as to whether the general public would
be better served by the transfer of the license.

The business, as 1t is now baing operated by the licensces
is a combination restaurant znd tavern and eﬂtirely differ-
ent from that which they operated at the premises at Nos.
180-130A Broadway and from the inve stlgatLun of the Com-
missioners, they feel, that teking into consideration the
penalties imposed upon the licensces on previous occasions,
that they have remedled their ways; that the drgununt raised
by objectors as to the ClOS”‘prOKimity to the Wright Aero-
nautical Plant, a defense factory, is without merit,'as the

same is at least 1000 feet away anc in no way tends to in-
terfere with the said lngustry, as to the several nearby
encampments of anti-aircraft scuads, this is also without
merit, as the same is a very suwall unit and is 2000 feet or
more from the. prwmlses, - Tnat at the time of the lssuance
of the original transfer, there-wcre three taverns in the
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immediate'v101nlty, one. of which has since moved away and
that with the present transfer, there are only three there
now. One of the Commissioners vnterroguted certain’ peoplc

as to the conduct of the premises since they have beéen '
operating and has received very fovorable comment, bringing
him to the conclusion that the granting of the sald trans—-
fer is for the benefit and welfare of the gtnerwl pubilc in
the nelghborhood

e feel that we have given full consideration o all the
pertinent issues and facts in this case and wish to certify
that such determinations have lead to the conclu51on,that
this transfer should bs grdntOd " T

I have carefully considered all‘the testimony given at the ap-
peal hearings and have reached the conclusion that it cannot be said
that the Board, in granting the transfer in question, abused the
discretion lodged in it to determine, in the first instance, whether
to approve or deny the application. While there may be a reasonable
difference of opinion on the merits of the instant application,; the
declsion of the Board is not so arbitrary and unreasonable as to war-
rant a reversal of its action.

Nor is there any merit to appellantst? contention that the
transfer should not have becn granted since the license was then
under suspension. The transfer was expressly made subject to that
suspension and mno alcoholic be vpruge activity took place under the
llccnse until the full anulty had bben served, Cf. Re Rubin, Bulle-
tin 317, Iten 4. o

The appnllants al 30 argue that the Board was without jurisdic-
tion to consider the application since only two of its three members
were present at the meeting of August 12, 1942 at which the transfer
was approved. This argument is also dwv01d of substance. ‘The law is
that a majority of a municipal body constitutes a sufficioent guorum
for officilal action and that, when a quorum is in session, the vote
of the majority of those present is controlling. Public Service
Reilway Company v. General Omnibus Company, 93 N.J.L. 344 gSup. Ct.
19193; Peter's Garsge, Inc, v, Burlington, 121 N.J.L. 523 (Sup. Ct.
1989 ee ‘also American Legion v, Beverly, Bulletin 200, Item 14.
In the 1ngtdnt case, not only was the determination made by a major-

ity of the Board, but also such dOUbrm1n1t1un was la tcr approved by
411 three of its constituents.

The action of the respondent Board is affirmed.
Accordingly, it is, on this thh Cdj of March, 1943

ORDERED, that the petitlons of appeal be and the same are’
hereby dismissed. . ‘

ALFRED E. DRISCOLL
’Commissioner.
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7. DISCIPLINARY PROCEEDINGS - SALE OF nL”OUOLLu BEVERAGES TO PERSON
ACTUALLY 'OR APPARENTLY INHQAIpAmFJ, IN VIOLATION O hLLE 1 OF
STAIE REGULATIONS NOﬁ 20 = 30 DAYS! SUS “““IOW "

In the Matter of Disciplinary )
Proce a;ngs agq1a°t_

“HANS'EETSCHwEIGER
Foute 31
Hillsborough Towpsnlp

) | S
) " CONCLUSTIONS
P.0. k, D. 1, T )
)
)
7

AND ORDEL,
Somerville, N. Jes

Holder of plenary Retail Consump-

tion License C-1, issued by the

. Township Comm1t+ee of Hllisborough o
Township. ‘ ) e R

“Hans thscnwelger, Pro Sh T
hl‘ton . Cooper, bs\,, Attor 2y for Depﬂ“tmpnt of AlCOhOllu N
' : - Beverage: Contro coL

BY TH# COMMISSIONER:
Defemdanf pleaded not guilty to the following chargé:

S "on Thursday, February 25, 1843, you wsold, scrved and
. delivered ana al70wcd chﬂl+tbd and suffered the service
“and delivery of ulbOhOl¢C beverages to Gustave P. Carlsony.
can Auxiliary Military Policeman, a person who was actually
and apparently intoxicated, and allowed, permitted and suf-
- fered the consumption of alcdoholic beverages by such person
. "on the licensed pr mleS’ in violation of Hule 1 of State
[,'dcgula+1ons No. 20. :

. " Gustava P. Carlson, a civilian omvloyed at a Quartermaster's
Sub-Depot in Somerville as an auxiliary military pollcemans reported
for duty at 3:00 P.il, on February £5, ¢9doo He was then advised not
to go to work because he was under the influence of‘liquor, Shortly
bhchu “ter Carlson, WHo Was then in uniform; entered defcndant's'prem—
Ises, whichi are near the gate of the SHO"DLDOt 1 he licensee, it is
stated,. served a sandwich, a cup of coffee, de 1 glass of heer to

him. Carlson remained on the licensed premises for about three hours
and, during that time, was served six drinks of whiskey and one glass
of beer by Harry Marconi, the licensects bartender.

The evidence shows clearly Lnut Carlson was apparently intox-
~1catbq at 4:00 P.M., when another policeman entered defendant!'s
premiscs, and at 5:40 P. M., wnvn‘two investigators of the A.B.C.
Dapmrtnwnﬁ arrived there. The investigators teotified that Carlson
was intoxicated when a drink of whiskey was served to him by the bar-
tender in their presence.

The licenses and the bartender admit that the drinks were
served, but stated that in their opinion the man in duestion was sober
at all times during that afternoon.

A Considering all the evidence, I find defendant guilty as
charged.

As to penalty: The licensee is not excused by reason of the
fact that he was not prescont when the drinks were-served to the patron.
The licensee 1s responsible for the acts of his agents and servants.
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" Re Hess, Bulletin 555, Item 13. The licensee appears to have no
previous adjudicated record. I shall suspend the license for a
perlod of thirty doys. Cf. Re Wilson, Bulletin 551, Item 4. Any
further violation by this licensee of the Rules and Regulations of
the Department of Alcoholic Beverage Control, or the Control Law,
may result in the revocation of his license. It is the licensee!s
duty to cooperate with the military authoritles and to protect the
men employed in or about the Depot. Licuor must not be sold to men
on their way to work or to those who have not completed thnelr day's
work. It is to be hoped the defendant in this casc has learned his
lesson and will conduct himself accordingly.

Accordingly, it is, on this 16th day of March, 1943,

"ORDERED, that Plenary hetail Consumption License C-1, issued
by the Township Committee of Hillsborough Township to Hans
Ertschweiger, for premisés on Route 31, Hillsborough Township, be
and the same is hereby suspended for thirty (30) days, commencing
at 2:00 A, March 2%, 1943, and terminating at 2:00 A.M. April 21,
1943, ,

CALFRED E. DRISCOLL
' Commissioner,

8. APPELLATE DECISIONS - SILVER ARROW GRILL INC. v. PATERSON -
- APPEAL DISMISSED.

SILVER ARROW GRILI INC.,

Appellant,
ON APPEAL
-Vs~- OKDER
BOARD OF ALCOHOLIC BEVERAGE
CONTROL OF THE CITY OF
PATERSON,

T " N N S

Respondent

Edward H, Saltzman, Esg., Attorney for Appellant.

George Dimond, Esqg., Attorney for HKespondent,

BY THE COMMISSIONEER:

plenary retail consumption iicense issued for premises at 168 Getty
Avenue, Paterson.

On the date fixed for hearing herein, the following stipula~-
tion, signed by the attorneys for the respective parties, was
submitted to me:

"It appearing from an examination of the minutes of the
Board of Alcoholic Beverage Control of the City of
Paterson of March 10th, 1843, that no revocation of
the Plenary Hetail Consumption License held by the
Silver Arrow Grill, Inc. was ordered by the said Board,
and thet no disciplinary action was taken except to re-
guire a correction of an existing condition, to wit:
resignation from the office of president and transfer
of stock of sald corporation by Alfred Rowmeo, disquali-
fied to act under the regulations of the Board of
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Alcoholic Beverage Control for the State of New Jersey
in the capacity of officer or stockholder of said cor-
poration holding a plenary retail consumption license,
and it appearing that said correction has been made;
and it further appearing that the alleged revocation
was the basis of this appeal; o

"Tt is hereby agrced and stipulated by and between the
Legal Department of the City of Paterson representing -

‘the Board of Alcoholic Beverage Control and Edward H.
Saltzman, appearing for the appellant, that the within
appeal be and the same 1s hereby abundoned and dismissed. "

It appearing from the stipulation that in fact appellant!s
license was not revoked and tu T r@spondgnt is setisfied that a proper
correction h;s been madc, : ¥

It 1s, on this l8th day of 1 Marcn, 1943,

ORDquD, that tne appeal herein be and the same is hereby
dismissed

(,L\L CFiitpes ~e¥

nissioner.
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