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Bill of Complaint.

(Filed July 8, 1943.)

IN CHANCERY OF NEW JERSEY.

To the* Honorable Luther A. Campbell, Chancellor
of the State of Hew Jersey: 10

The Complainant, Fidelity Union Trust Com-
pany (formerly Fidelity Trust Company), as 
substituted trustee under the last will and testa-
ment of Marcus Sayre, deceased, respectfully 
shows that:

F i r s t  Ca u s e  o f  A c t i o n

1. Marcus Sayre died on March 25, 1909, 
leaving a last will and testament duly admitted to ^  
probate by the Surrogate of Essex County, New 
Jersey, on April 6, 1906. A true copy of said 
Will marked Schedule “A” is annexed hereto 
and made a part hereof.

2. Said Marcus Sayre in and by his last will 
and testament appointed Henrietta M. Sayre, 
Mary Estelle Sayre, George V. N. Teeter and 
Frederick R. Pilch, executors thereof and trus-
tees thereunder. Letters Testamentary were is- 3Q 
sued to them on April 6, 1909.

3. By an order of the Essex County Orphans’ 
Court dated September 25, 1914, said executors 
and trustees were relieved and discharged of 
and from their duties as executors and trustees 
under said Will and Complainant was appointed 
as Administrator cum testamento annexo and as 
Trustee in their place and stead, to take upon 
itself the administration of the Estate of said
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Bill of Complaint.

Marcus Sayre in accordance with the terms of 
his Will.

4. By the “Sixth” clause, testator devised and 
bequeathed the residue of his estate to his exe-
cutors, in trust to pay the balance of the net 
income (after providing for an annual fixed in-
come to his daughter as therein set forth) to his 
wife, Henrietta M. Sayre, so long as she should 
remain his widow.

5 The “Eighth” clause of said Will com-
mences as follows:

“Eighth: On the death or remarriage 
of my said wife, whichever shall first oc-
cur, I order and direct that my said execu- 
tors and trustees and the survivors of 
them, continue to hold the store and 
premises number Pour hundred and 
ninety (490) Broad Street, in the City 
of Newark; also the store and premises 
number Four Hundred and ninety two 
(492) Broad Street, in said City; and also 
the premises known as number Five hun-
dred and sixty-one (561) Broad Street in 
said City, in trust for my daughter Mary 

30 Estelle for her sole and separate use, and
to permit her to take, receive and enjoy 
the rents, issues and profits thereof after 
payment of taxes, insurance, repairs and 
other legal charges thereon for and dur-
ing the term of her natural life. * * *”

The remainder of said clause, among other things 
fixes the valuation of said real estate for the 
purpose of equalization of the share of the testa-
tor’s said daughter and contains other equaliza-

40
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tion provisions so as to fix and determine the 
relationship of shares so set aside with respect 
to the shares of residue to be held for and paid 
to the testator’s sons, Dudley 0. Sayre, Chaun- 
cey B. Sayre and Henry N. Sayre. Said clause 
finally provides that on the death of testator’s 
said daughter, the trust declared for her share 
shall cease and the share shall be distributed 
to her lawful issue, their heirs and assigns for-
ever, in equal shares; and if she should die with-
out leaving issue, then said share shall fall into 
the residue of the Estate and be distributed as 
is directed with respect to said residue.

6. The “Ninth” clause provides that upon the 
death or remarriage of testator’s wife, the resi-
due, with certain equalization provisions shall 
be held for the use and benefit of his sons, Henry 
N. Sayre, Chauncey B. Sayre and Dudley 0. 
Sayre. It further provides that the share pro-
vided for Henry N. shall be paid to him forth-
with and the shares provided for Chauncey B. 
and Dudley 0. shall be paid on their attaining 
the age of 35 years.

7. The “Tenth” clause provides that in case 
any of the sons of testator should die before the 
time when under the provisions of said will any 
of the payments therein should be payable, leav-
ing lawful issue, then such payments should be 
made upon the death or remarriage of testator’s 
wife to the children of such son ; the children of 
a deceased child to take the same share that the 
parent would have taken if living.

8. Henrietta M. Sayre, widow of the testator, 
died January 2, 1920, without having remarried.

10
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Mary Estelle Sayre is living and unmarried. 
Chauncey B. Sayre has since died leaving sur-
viving a son Chauncey B. Sayre, Jr. and said 
Chauncey B. Sayre, Jr. has a son Chauncey Van
V. B. Sayre. Dudley 0. Sayre is living. His

■ia  children are Natalie Sayre Dalton; Marjorie 
U Sayre Wallwork; Dorothy Sayre Holthusen; 

and Dudley 0. Sayre, Jr. Marjorie Sayre Wall- 
work has a child whose name is Barbara Wall- 
work. Dorothy Sayre Holthusen has a child 
whose name is Cynthia Holthusen. Henry N. 
Sayre died March 7, 1928 and the Complainant 
is informed that he left surviving him a widow 
Margaret Sayre and a daughter Dorothy Sayre 
Farcus.

20 9. Under the directions provided by the
“Eighth” clause of said Will, the complainant 
has continued to hold and does now hold the 
lands and premises known as 561 Broad Street, 
Newark, New Jersey, in trust for testator’s 
daughter, Mary Estelle Sayre, paying to her the 
net rents and income from same.

10. Said premises are improved by a store 
and building. From and after the financial and 
economic depression which commenced in or 
about the year 1929, the said premises have at 
various periods failed to produce an income 
which was either proportionate to their value or 
sufficient to pay the taxes and other expenses of 
upkeep. This has been occasioned by the in-
ability to keep the premises rented at all times 
or the inability to obtain rentals which were 
commensurate with the carrying charges and by 
generally unfavorable rental conditions in that 
part of the City. The complainant has at all 
times made reasonable efforts to keep the prem-
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ises rented at a rate which would carry same 
and produce a net income for the benefit of the 
life tenant, but has been unable to do so. Tax 
assessments have been and are high.

11. By reason of the foregoing, tax arrears 
have accumulated and on October 13, 1941, said 
premises were sold by the City of Newark for 
non-payment of taxes to Charles E. Cameron, 
who is now the holder of the tax sale certificate. 
Furthermore, Charles E. Cameron is the presi-
dent of the Lauter Humana Company, which was 
the lessee of the premises at the time of his 
acquisition of the tax sale certificate, and said 
Company now holds a lease for a term which will 
expire on May 30, 1946. The rentals payable 
under said lease are barely sufficient to pay cur-
rent taxes and other operating and maintenance 
charges and are wholly inadequate for the pur-
pose of satisfying the arrears due upon the tax 
sale which, under the statute, may be foreclosed 
now at any time; and, complainant says that by 
reason of the premises said tax lien may be fore-
closed.

10

20

12. There is no other income from the trust 
fund established for Mary Estelle Sayre with 
which said tax liens might be paid and satisfied 
and no adequate provision is afforded by the 
Will or by the testator’s estate for the payment 
of the same and the Trustee has no funds in the 
trust for such purpose.

13. By reason of the foregoing the interests 
of the life tenant as well as the estate in re-
mainder may be injured, impaired or lost, and 
complainant further says that an emergency has 
arisen not contemplated by the testator. w
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14. By the “Sixth” clause of said Will tes-
tator provides for the sale of his real estate by 
the executors and trustees, but the “Eighth” 
clause purports to restrict the exercise of said 
power with respect to the premises at 561 Broad

IQ Street, Newark, New Jersey, and the Will con-
tains certain other expressions purporting to 
grant or to restrict the exercise of a power of 
sale to which reference is hereby specifically 
made.

15. ’ The complainant has by written agree-
ment dated June 11, 1943, a true copy of which 
is annexed hereto and marked Schedule “B”, 
contracted to sell said premises to Charles E. 
Cameron, Jr. for the sum of $16,262. in cash.

20 Said agreement provides, however, that all rents 
and taxes shall be apportioned between the par-
ties as of the date of closing title and that the 
Vendor will cause to be discharged existing 
liens created by tax sales, or in the alternative, 
will make due allowance from the purchase price 
therefor, including interest and costs to date of 
closing. Said contract further provides that the 
sale of said premises is expressly conditioned 
upon the authorization and approval thereof by

30 the Court of Chancery. Said contract contains 
a complete description of said premises. Com-
plainant says that if the sale were consummated, 
then after making due allowance for tax arrear-
ages and after making the adjustments pro-
vided for, complainant would receive the net 
proceeds of approximately $5,000.

16. Complainant has during the past years 
sought to find purchasers for said premises with-
out success and prior to the within contract has
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received no bids which in its opinion deserve 
serious consideration.

17. Complainant is of the opinion that the 
foregoing sale is advantageous and is for the 
best interests of the estate, but is in doubt as to 
its powers and duties in the premises, and, ac- 10 
cordingly requests that it be advised:

(a) whether the terms of the Will may 
be construed to authorize and empower 
it to sell said premises during the lifetime 
of said Mary Estelle Sayre;

(b) in the event that it is determined 
that the power to sell said premises does 
not exist under the terms and provisions 
thereof, whether, because of an emergency gn 
that has arisen, not anticipated by the 
testator, and in order to prevent the loss
of the trust res and the defeat of tes-
tator’s objects and to promote and pro-
tect the interests of the trust beneficiaries, 
this Court shall not authorize and direct 
that the premises be sold in accordance 
with the terms of the contract annexed 
hereof; and

(c) whether in accordance with the pro- gQ 
visions of Revised Statutes 3:35-1, which 
authorize the sale by a fiduciary of any 
devise in trust or otherwise encumbered 
among other things with a lien of a tax 
or assessment or a tax sale where no ade-
quate provisions is afforded by the tes-
tator’s estate for the payment of the same, 
the Trustee herein may be authorized by 
this Court to sell and to convey said prem-
ises in accordance with the terms of said 
contract and to complete the sale thereof. 10
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S e c o n d  Ca u s e  of  A c t i o n

1. Complainant repeats the statements con-
tained in paragraphs 1 to 8 inclusive of the First 
Cause of Action herein and makes it a part

2q  hereof.

2. Under the Trusts provided by the “Eighth” 
clause of said Will, complainant has continued 
to hold and does now hold the lands and prem-
ises known as 490 Broad Street, Newark, New 
Jersey, and the lands and premises known as 
492 Broad Street, Newark, New Jersey, in trust 
for testator’s daughter, Mary Estelle Sayre, 
paying to her the net rents and income from 
the same.

20
3. The premises known as 490 Broad Street 

are particularly bounded and described as fol-
lows:

B e g i n n i n g  on the easterly line of Broad 
Street at the Northwest corner of land of 
the party of the second part, which be-
ginning point is distant North eighty- 
three feet six inches from the Northeast 
corner of Broad and Bridge Streets;

30 thence along line of land of said party of
the second part North eighty-three de-
grees forty minutes East one hundred 
and six feet six inches to the line of land 
of Beach Yanderpool; thence along same 
North eighteen feet two inches to land of 
John Landmesser; thence along line of 
same West twelve feet six inches; thence 
along same North five feet three inches; 
thence along line of same . West ninety 
feet to Broad Street; thence South along40
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Broad Street twenty-four feet nine inches 
to the place of b e g i n n i n g .

4. The premises known as 492 Broad Street 
are particularly bounded and described as fol-
lows :

B e g i n n i n g  on the Easterly side of Broad 
Street sixty feet from the Northeast cor-
ner of same and Bridge Street at the 
Northeast corner of land of Silas H. 
Kitchell; thence along said line North 
eighty three degrees forty minutes East 
one hundred and six feet six inches ; thence 
North along said land of Kitchell twenty- 
three feet eight inches; thence South 
eighty-three degrees forty minutes West 
one hundred and six feet six inches to 
Broad Street; thence South along Broad 
Street twenty three feet six inches t o , 
place of b e g i n n i n g . Being lots No. 101 
(old No.) No. 492 (new No.) Broad St.

5. No. 490 Broad Street has a three-story 
building thereon and No. 492 Broad Street has 
a four-story building thereon both of which are 
of a business or commercial character.

6. Neither of said properties produce an in-
come sufficient to pay the taxes and carrying 
charges thereon. The tax assessments have been 
and are high and from the inception of the 
economic depression both the extent of occu-
pancy as to area and the rental value have 
progressively diminished, and both properties 
are now completely vacant. Said properties are 
in poor condition and are not rentable without 
extensive repairs and rehabilitation and the

10
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trustee is without funds to put them in good 
condition. Complainant has made efforts to rent 
said properties, but has been unable to do so.

7. The property located at 490 Broad Street 
was sold to the City of Newark for nonpayment 
of taxes for the years 1933 to 1937 inclusive, and 
nothing has been paid on account of same, nor 
have any taxes been paid on this property for . 
any subsequent years to the present time. It 
is estimated there is due the sum of approxi-
mately $10,700. for unpaid taxes including tax 
sales, exclusive of interest and costs.

8. The property at 492 Broad Street was sold 
to the City of Newark for nonpayment of taxes

20 for the years 1934 to 1937 inclusive, and nothing 
has been paid on account of same, nor have any 
taxes been paid for any subsequent years to the 
present time. It is estimated that there is due 
the sum of approximately $10,600. for unpaid 
taxes including tax sales, exclusive of interest 
and costs.

9. There are no funds in the trust estate for 
the payment and discharge of said taxes and

gQ tax liens and the Will makes no adequate pro-
vision therefor.

10. Rental conditions are generally unfavor-
able in the part of the City of Newark where 
both said properties are located and, in the 
judgment of the trustee, even if funds were 
available from the trust or otherwise, the ex-
pense of putting the properties in a rentable 
condition would be so great that the value of 
the same as improved would not be equal to

40 the tax liens and other taxes which have ac-
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crued, and the rentals which conceivably might 
be received would not justify the expense of 
such rehabilitation.

11. Complainant has made efforts to sell the 
properties without success and no offers which, 
in the judgment of complainant were worthy of 
serious consideration have been received and it 
is unlikely that any will be received.

10

12. By reason of the foregoing, the interests 
of the life tenant as well as the estates in re-
mainder may be injured, impaired or lost, and 
furthermore, the continued retention of the same 
requires an outlay of funds for insurance and 
other protection and there is no income from 
the trust fund sufficient to defray same. Com- 20 
plainant further says that an emergency has 
arisen not contemplated by the testator.

13. By the “Sixth” clause of said Will, tes-
tator provides for the sale of his real estate 
by the executors and trustees but the “Eighth” 
clause purports to restrict the exercise of said 
power with respect to the premises at 490 Broad 
Street, Newark, New Jersey, and 492 Broad 
Street, Newark, New Jersey, and the Will con-
tains certain other expressions purporting to 
grant or restrict the exercise of the power of 
sale to which reference is hereby specifically 
made.

30

14. Complainant is of the opinion that both 
of said properties should be sold forthwith at 
public auction to the highest bidders, such sale 
to be subject to all unpaid and accrued taxes 
including tax sales and other tax liens and sub-
ject to any other charges which have attached 40
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10

or may attach to the same; and, in the event 
that it is impossible to dispose of same at public 
auction, then it should be authorized and di-
rected to abandon both of said properties or 
such of them as shall not have been sold at 
public auction pursuant to R. S. 3 :17-8.2, 3 :17-8.3, 
and 3:17-8.4 (laws of 1943, Chapter 88, para-
graphs 1-3 inclusive).

15. Complainant is in doubt as to its powers 
and duties in the premises and accordingly re-
quests that it be advised:

(a) whether the terms of the Will may 
be construed to authorize and empower 
it to sell said premises either at public 
auction or by private sale during the life-

20 time of ? said Mary Estelle Sayre;
(b) in the event that it is determined 

that the power to sell said premises does 
not exist under the terms and provisions 
thereof, then whether because of an 
emergency that has arisen, not anticipated 
by the testator, and in order to prevent 
the loss of the trust res or the defeat of 
the testator’s objects and to promote and 
protect the interest of the beneficiaries,

^  this Court should not authorize and direct
that the premises be sold at public auc-
tion;

(c) whether in accordance with the 
provisions of R. S. 3 :35-l, authorizing the 
sale by a fiduciary of a devise in trust 
encumbered by tax liens, the trustee may 
be authorized by this Court to sell said 
premises at public auction and to convey 
the same pursuant thereto; and

40
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(d) in the event a sale by public auction 
should be authorized and such sale should 
be held but that no bids should be made 
for said properties or either of them, 
then whether this Court should determine 
that it would be advisable and for the 
best interests of those interested in the 10 
estate or trust for the Trustee to abandon 
said properties or such of them as shall 
not have been sold at public auction.

Complainant is without^ adequate remedy in 
the courts of law and therefore prays :

1. That Mary Estelle Sayre, Chauncey B. 
Sayre, Chauncey Van V. B. Sayre, Dudley 0 . 
Sayre, Natalie Sayre Dalton, Marjorie Sayre 20 
Wallwork, Dorothy Sayre Holthusen, Dudley O. 
Sayre, Jr., Barbara Wallwork, Margaret Sayre 
and Dorothy Sayre Farcus, who are the defend-
ants in this suit, may answer this Bill of Com-
plaint and each statement therein made.

2. That this Court may construe the said last 
Will and Testament of Marcus Sayre, deceased, 
and may advise and instruct complainant 
whether or not it has the- power to sell the lands 
and premises mentioned in this Bill of Com- ^  
plaint.

3. That if the complainant has such power of 
sale, then this Court may instruct the complain-
ant as to its present duties in the premises and 
more particularly whether complainant should 
sell and convey the premises known as 561 Broad ’ 
Street, Newark, New Jersey, in accordance with 
the terms and conditions of the contract annexed 
hereto and whether or not complainant should 40
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sell the properties known at 490 Broad Street 
and 492 Broad Street, respectively at public auc-
tion, or what other course of procedure should 
be adopted or followed.

4. That if the complainant has no such power 
of sale, then that this Court should order and 
direct that the lands and premises known as 591 
Broad Street, Newark, New Jersey, may be sold 
and conveyed in accordance with the contract 
hereunto annexed by an order of the Court made 
under the inherent jurisdiction of this Court 
where an emergency situation has arisen or by 
an order of this Court made pursuant to the 
provisions of R. S. 3 :35-l.

20 5. That if the complainant has no such power
of sale, then that this Court may instruct the 
complainant whether complainant should sell 
the properties at 490 Broad Street and 492 
Broad Street, respectively, at public auction, 
.pursuant to the inherent powers of this Court 
where an emergency has arisen or pursuant to 
the provisions of R. S. 3 :35-l, and in the event 
that this Court should authorize and instruct the 
complainant to sell the premises at 490 Broad 

3q  Street and 492 Broad Street, respectively, at 
public auction and that no bids should be re-
ceived for same or such bids, if received, or any 
of them, should not be confirmed by this Court, 
then that this Court, pursuant to its inherent 
power or pursuant to R. S. 3 :17-8.2 et seq., may 
authorize and direct the complainant to abandon 
said properties or such of them, the sale of which 
is not made or confirmed.

6. That complainant may have such other or 
*0  further instructions as may be requisite or nec-
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essary and such other, relief as may be agreeable 
to equity and good conscience.

7. That a Writ of Subpoena may issue de-
manding the said defendants and each of them 
to answer this Bill of Complaint and to abide 
by such decree as this Court may make in the 10 
premises.

HOOD, LAFFERTY & EMERSON,
H o o d , L a f f e r t y  & E m e r s o n ,

Solicitors of Complainant.

W a l l a c e  R. C h a n d l e r , J r ., 
Wallace R. Chandler, Jr.,

Of Counsel.

20
SCHEDULE A, ANNEXED TO BILL OF 

COMPLAINT.

IN THE NAME OF GOD, AMEN.

I, M a r c u s  S a y r e , of the Township of South 
Orange, in the County of Essex and State of 
New Jersey, being of sound and disposing mind, 
memory and understanding, do hereby make, 
publish and declare this to be my last will and on 
testament. ^

F i r s t : I order and direct that all my just 
debts and funeral and testamentary expenses be 
paid by my executors as soon as practicable 
after my decease.

S e c o n d : The provision hereinafter made for 
my wife Henrietta, is in lieu of her dower in 
my real estate, and of all other claims on my 
estate.
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/ T h i r d  : 1 give and. bequeath unto my said
wife, Henrietta, the sum of Five thousand dol-
lars, to be paid to her in cash by my executors 
within thirty days after my decease; also all 
the household furniture and utensils, jewelry, 

m  wearing apparel, books, pictures, ornaments, 
m  silver and plated ware, horses, carriages, harness 

and all other personal chattels that may be in 
use, in, about, or in connection with the house 
and premises in the Township of South Orange, 
where I  now reside, to have and to hold said 
money and personal chattels above bequeathed 
to her for her absolute property.

F o u r t h  i I  also give and devise to my said 
wife Henrietta, the use and enjoyment of the 

20 said dwelling house and premises in the Town-
ship of South Orange, where I now reside as 
the same is now enjoyed by me, as long as she 
shall remain my widow. If however, my said 
wife shall at any time desire to dispose of the 
said house and premises during her widowhood, 
then it is my will, and I  order my executors 
on the written request of my said wife, to sell 
and dispose of the same, and invest the net 
proceeds thereof along with, and in the manner 

3q  and for the purposes hereinafter directed, as 
to the residue of my estate, except that if my 
said wife shall request in writing that a portion 
of said proceeds be invested in the purchase or 
erection of another residence for herself, then 
I authorize and direct my said executors to ap-
propriate a part of said proceeds not exceeding 
Twenty-five thousand dollars, in the purchase or 
erection of such a residence as she may select, 
to be conveyed to them and held by them as 
executors and trustees on the same trusts as they

40
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■are hereinafter directed to hold the residue of 
my estate.

F i f t h  : I give and bequeath unto my son, 
Henry N. Sayre, the sum of Ten thousand dol-
lars.

S i x t h  : The rest and residue of my estate, 
whatsoever and wheresoever, I give, devise and 
bequeath unto my executors and the survivors 
of them, in trust, to sell and convert the same 
into money as soon as conveniently can be done 
after my death, saving and reserving however, 
from such power of sale by my executors of 
such portion of my real estate as by the fourth 
paragraph of this will I have provided may be 
used by my said wife, in respect to which I 
desire that it shall be clearly understood that 
it is not my desire or intention that any pro-
vision which I have made for my wife in the 
fourth paragraph hereof, shall be in any manner 
changed by my executors, unless it shall be done 
in strict accordance with the written request and 
consent of my wife first had and obtained. I 
hereby empower and desire my executors to col-
lect and get in the rents, issues and profits from 
my estate, and if from such and other sources, 
a fund may be derived by the sale of any portion 
of my estate or otherwise, in excess of what 
may be needed by my executors for the proper 
management of my estate, then I order and 
direct that my executors shall invest so much 
of such excess fund upon bond and mortgage, 
upon unencumbered real estate worth at least 
double the amount invested; and from the in-
come from such investment after the payment 
therefrom of taxes, insurance and other legal 
and proper charges of my estate, to pay out of

10

20

30

40



18

Schedule A, Annexed to Bill of Complaint.

such income, One thousand dollars a year quar-
terly to my daughter, Mary Estelle, until the 
death or remarriage of my wife, and to pay 
over to my wife so long as she shall remain 
my widow, all the rest of the net income of the 
said residue of my estate in semi-annual pay-
ments on the first day of January and July in 
each year, subject, nevertheless to the contingent 
provision hereinafter made in favor of my sons, 
Chauncey B. and Dudley 0. Sayre. For many 
years past, I  have been engaged, and at the 
present time, I am still engaged in the conduct 
of a large and expensive mercantile and manu-
facturing business in the State of New Jersey, 
with the financial result that usually follows 
every such going business. My desire is, to

20 provide for my executors, every proper facility 
for the continuance of my said business, but 
for such time only as may be necessary for its 
earliest possible settlement. A large and valuable 
part of my estate consists of unimproved real 
estate in New Jersey, to realize money upon 
which, by a sale thereof, especially when the 
same is not in demand, would be an unnecessary 
sacrifice of a valuable part of the assets of my 
estate.

30 Rather than which, it is my present judgment 
that it would be better that in case my executors 
shall concur in my view, that if for any reason 
of my executors shall have need for money which 
they have not, and cannot obtain without great 
sacrifice by the forced sale of unimproved real 
estate, that it would be wiser and better for 
the said executors to raise such needed amount 
of money by giving therefor, a mortgage or 
mortgages upon my real estate. Therefore, and 
for that purpose, and in case my said executors

40



19

Schedule A, Annexed to Bill of Complaint.

shall concur in the view that I  have expressed, 
I hereby authorize and empower them to execute 
upon my real estate, such mortgage or mortgages 
as I  have referred to, for such an amount and 
upon such terms as in the judgment of my ex-
ecutors would be needed, and to the advantage 
of my estate.

S e v e n t h  : I  authorize and direct my said exe-
cutors and trustees, and the survivor of them 
on the request of my said wife expressed in 
writing, to pay out of said residue of my estate, 
the sum of Ten thousand dollars to each of my 
said sons, Chauncey B. and Dudley O. Sayre.

E i g h t h  : On the death or remarriage of my 
said wife, whichever shall first occur, I order 
and direct that my said executors and trustees 
and the survivors of them, continue to hold the 
store and premises number Four hundred and 

yninety (490) Broad Street, in the City of New-
ark; also the store and premises number Four 
hundred and ninety-two (492) Broad Street, in 
said City; and also the premises known as num-
ber Five hundred and sixty-one (561) Broad 
Street, in said City, in trust for my daughter 
Mary Estelle for her sole and separate use, and 
to permit her to take, receive and enjoy the 
rents, issues and profits thereof after payment 
of taxes, insurance, repairs and other legal 
charges thereon for and during the term of her 
natural life. In making this provision for my 
said daughter, I order and direct, that if upon 
the marriage or death of my said wife, there 
should be any mortgage or mortgages or other 
liens of any nature upon the property, the use 
of which I have given to my said daughter, then 
I direct that my said executors shall discharge
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all such liens by the payment thereof out of my 
estate. And for the purpose of effecting a divi-
sion of the residue of my estate after the death 
or remarriage of my wife, as hereinafter di-
rected, I hereby place a valuation on said share 

,0  so to be held in trust for my said daughter of 
One hundred thousand dollars, and in case such 
valuation of said share shall not amount to an 
equal share of said residue, including therein 
the amounts paid to my two sons, if any, and 
the Ten thousand dollars bequeathed as afore-
said to my son, Henry N., and the money charged 
to him, then and in that case my said trustees 
shall continue to hold in trust and invested as 
hereinabove directed for my said daughter, 
enough more of said residue to make said daugh- 

20 ter’s share one equal share of my estate, and to 
pay over to my said daughter semi-annually 
from the death or remarriage of her mother, the 
income of the amount so invested for her benefit, 
for and during her natural life, but in case at 
the valuation herein placed on said share, said 
share shall exceed one equal share of my estate, 
then such share shall continue to be held in trust 
for said daughter without any abatement or lia-
bility on her part, to contribute anything because 

30 of such excess; and on the death of my said 
daughter, the trust herein declared for her share, 
shall cease, and in that event, I  give, devise and 
bequeath to the lawful issue of my said daughter, 
the share so held for her, to them, their heirs and 
assigns forever in equal shares, the children of 
any deceased child of said daughter, if any, to 
take the share the parent would have taken, if 
living. And if said daughter shall die without 
leaving lawful issue, or the issue of any deceased 
child, then the share of said daughter’shall fall,

40
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into the residue of my estate, and be distributed 
as said residue is hereby directed to be dis-
tributed. I also desire that it shall be clearly 
understood, that the provision made in the sixth 
paragraph of this will for the sale by my exe-
cutors of the rest and residue of my estate, shall 
not in any respect affect, change or modify the 
provision which I have made for my daughter 
Mary Estelle, in the eighth paragraph of this 
will.

N i n t h  : At the death or remarriage of my 
said wife, whichever shall first occur, I  order 
and direct that my executors or the survivor of 
them shall make as accurate and careful a val-
uation as possible, of my whole estate, including 
the share of my daughter at the valuation here- 20 
inabove placed on her share, and the Ten thou-
sand dollars above given to my son, Henry N., 
and the amounts paid to my other sons under 
the provisions of this will, and that they then 
pay over to my son Henry N., so much of said 
residue as with the said Ten thousand dollars 
heretofore given him shall be one equal fourth 
part of my estate, and I do order and direct that 
my said son Henry N. shall accept and take as 
a part of his share, the house and lot belonging 3Q 
to me where he now lives, known as No. 49 Ful-
ton Street in Newark, and for the purpose of 
such distribution, I value the said house and lot 
as Six thousand dollars, and to carry into effect 
such payment, I give and devise unto said Henry 
N. Sayre, the said house and lot, to take effect 
at the death or remarriage of my wife, to him, 
his heirs and assigns forever, as a payment of 
Six thousand dollars on his said share. I further 
direct, that out of the share so to be paid to my

40
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son Henry N. in pursuance of this clause of this 
will, there be deducted any sum or sums of 
money that have been advanced to him and may 
at my death stand charged against him, the said 
Henry N. Sayre, on the books of the Marcus 
Sayre Company. And on or after the death or 
remarriage of my wife, and when either of my 
said sons Chauncey and Dudley shall have at-
tained the age of thirty-five years, then there 
shall be paid to each of them, such further sum 
as shall with the amount previously paid to him, 
be a full equal one-fourth part of my estate; the 
amount of each of said shares, and also that of 
my said son Henry to be computed by the pre-
liminary valuation made of my estate, as here-
inbefore directed.

20
T e n t h  : In case any of my said sons shall die 

before the time when under the provisions of this 
will, any of the payments herein directed shall 
be payable, leaving lawful issue, then such pay-
ments shall be made on the death or remarriage 
of my wife, whichever shall first occur, to the 
child or children of such son, and the children of 
any deceased child in equal portions, the chil-
dren of the deceased child to have the same

30 share the parent would have taken, if living; 
but if the death of such sons or any of them 
shall occur before the time for such payment, 
without his leaving lawful issue, or fhe issue of 
any deceased child, the amount which would have 
been paid to such son, shall remain in the hands 
of such executors and trustees as part of said 
residue.

E l e v e n t h  : I order and direct that after the 
death or remarriage of my wife, the other exe-

40 cutors and trustees shall continue to get in, col-
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lect and receive the yearly income of so much 
of said residue as shall remain in their hands, 
and not needed for the payments directed in the 
previous clauses of this will, and not held for 
my daughter, and shall semi-annually distribute 
such net income between my sons Chauncey and 
Dudley, or to either of them who may not have 
received his equal share in my estate under the 
provisions hereof, and when from time to time 
after the death or remarriage of my wife, either 
of my said two last named sons shall attain the 
age of thirty-five years, the payment of income 
which shall thereafter accrue to such son, shall 
cease, and said executors and trustees shall 
then pay over to such son, so much of the residue 

■in their hands as added to the amount of princi-
pal money previously paid to such son, and of 
the provisions hereof, shall make up his equal 
one-fourth of my estate computed at the valua-
tion aforesaid, and to facilitate the making of 
such payments, I authorize and direct my execu-
tors and trustees in their discretion from time 
to time, as occasion may require, to sell any real 
estate or any stock or securities in which said 
residue may be invested.

T w e l f t h : If when my youngest son, after 
attaining the age of thirty-five years, shall have 
been paid the amount of his equal one-fourth 
of my estate under the provisions hereof, there 
shall remain in the hands of my executors and 
trustees, on or after a settlement of the accounts 
of said executors and trustees any part of said 
residue, not held for my daughter, which was 
not consumed in making the distribution herein-
above directed, it is my will, and I do order and 
direct that such excess, if any, be equally di-
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vided among all my children, or the issue of 
any deceased child, so that on such final divi-
sion, each child or his or her representative shall 
receive an equal share of the whole of my estate, 
and in such Case, any share of such excess, which 
on such final distribution, shall be payable to 
my said daughter, shall be added to and form a 
part of the sum to be invested, and held in trust 
for my said daughter, as hereinbefore provided.

T h i r t e e n t h  : I  direct my executors and trus-
tees to keep all buildings held by them under 
this will, insured during the continuance of the 
trust, in as large amounts as can be obtained 
thereon in sound and solvent companies, and in 
case of their destruction or injury by fire, to 

«ft devote the insurance money to proper and suffi-
cient reparation or rebuilding of said buildings, 
and if any such insurance money shall be inade-
quate for that purpose, I  direct that as much 
more as may he required to make such proper 
and sufficient reparation, shall be added from my 
estate.

F o u r t e e n t h  : In case any of the persons to 
whom legacies are bequeathed by this will, ot 
for whose benefit provision is made herein, shall 

30 file any caveat against the probate thereof, or 
shall in any manner institute any proceedings 
in any court or tribunal to contest the validity 
hereof, or shall set up or interpose to any action 
or proceeding instituted under the authority or 
provisions hereof, a defense founded on the in-
validity of this will for any cause whatever, 
then and in such case all provisions made herein, 
or legacies given hereby to or for such persons, 
shall thereupon become null and void, and are 
hereby declared to be in such case revoked.

40
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F i f t e e n t h  : I  hereby annul and declare to be 
void and of no effect, all former wills, codicils 
or testamentary writings of whatever nature by 
me heretofore made, and declare this writing 
to be my last will and testament, and I hereby 
nominate, constitute and appoint my wife Hen- 
rietta M. Sayre, my daughter Mary Estelle 
Sayre, my friend George V. N. Teeter, of 
Newark, New Jersey, and Frederick R. Pilch, 
of Bloomfield, New Jersey, to be the executors 
of this my will, and trustees to execute the trusts 
hereinabove declared and created, and I hereby 
authorize them, or the survivor of them to make 
sale of such of my real estate as is hereinabove 
directed to be sold, either at public or private 
sale in their discretion, and to make, execute 
and deliver all necessary.and proper conveyance 20 
for the same, and it is my will that the remar-
riage of my wife, if such an event shall occur, 
shall have the same effect on her connection with 
my estate, and on her power and authority as 
executrix or trustee under this will, as her death 
would have had, and in such case, all such power 
and authority in her shall cease, and shall pass 
over to, and be exercised by the other executors 
hereinabove named, and in the same manner, 
and to the same extent as if in case of her death 33 
they had survived her, subject however, to the 
duty and obligation on her part to- account and 
pay over to such other executors and trustoesy- 
any part of my estate which she may have or 
hold as such executrix or trustee, at the time of 
such marriage.

S i x t e e n t h : I  give to the Managers of the 
Rosedale Cemetery Company of Orange, for the 
care of my plot in said cemetery, the sum of Five 
hundred dollars. 40
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S e v e n t e e n t h  : I give to the Managers of the 
Glendyberry Cemetery at Honesdale, in the State 
of Pennsylvania, for the purpose of caring for 
my plot in said cemetery, the sum of Two hun-
dred dollars.

^  I n  w i t n e s s  w h e r e o f , I  have hereunto set -my 
hand and seal this twenty-second day of Decem-
ber, A.D. Nineteen hundred and eight.

MARCUS SAYRE (L. S.)

Signed, sealed, published and declared by the 
said Marcus Sayre, the testator, as and for his 
last will and testament, in the presence of us 
(all being present at the same time) who at 

20 bis request, and in his presence, and in the 
presence of each other, have hereunto subscribed 
our names as witnesses.

Charles M. Lum, Prudential Building, Newark, N. J. 

Egbert J. Tamblyn “
Ralph E. Lum

30 SCHEDULE B, ANNEXED TO BILL OF
COMPLAINT.

A g r e e m e n t , made this day of June, Nine-
teen Hundred Forty-three, b e t w e e n  F i d e l i t y  

U n i o n  T r u s t  C o m p a n y , a corporation of the 
State of New Jersey, having its principal office 
in the City of Newark, County of Essex and 
State aforesaid, a s  s u b s t i t u t e d  t r u s t e e  u n d e r

THE LAST WILL AND TESTAMENT OF MARCUS S a YRE,
d e c e a s e d , herein called the UVendor , a n d  C h a r l e s
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E. Ca m e r o n , J r , of the City of Newark, in the 
County of Essex and State of New Jersey, herein 
called the “Vendee” :

W i t n e s s e t h :

That the Vendor, for and in consideration of 
the sum of Sixteen Thousand Two Hundred 
Sixty-two Dollars ($16,262) to be paid and satis-
fied as herein provided, does agree that it will, 
subject to the proviso particularly mentioned and 
specified hereafter, convey unto the Vendee a l l  
that certain tract or parcel of land and premises, 
hereinafter particularly described, situate, lying 
and being in the City of Newark, in the County 
of Essex and State of New Jersey:

B e g i n n i n g  on the westerly line of Broad 
Street twenty-six feet six inches South of 
Washington Place; thence southerly along 
Broad Street Twenty-two feet to centre 
of partition wall between this and lot on 
the south; thence westerly through the 
middle of same thirty-four feet; thence 
westerly along the Estate of Charles F. 
Smith, sixty-three feet five inches to the 
easterly line of the Norris property ; thence 
northerly along the same twenty-two feet 
six and one-half inches; thence easterly 
fifty-eight feet ten inches to the North-
west corner of the main building on these 
premises ; thence easterly along the north 
side of the same building thirty-four feet 
to the place of b e g i n n i n g .

Being the premises designated as the 
Tenth Tract in that certain deed dated 
January 20, 1915 made by Henrietta M. 
Sayre et als. as executors of and trustees
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under • tlie last will and testament of 
Marcus Sayre, deceased, to Fidelity Trust 
Company (now Fidelity Union Trust Com-
pany) as substituted administrator with 
the will annexed and trustee under the last 
will and testament of Marcus Sayre, de-
ceased.

The purchase price of said property is the sum 
of Sixteen Thousand Two Hundred Sixty-two 
Dollars ($16,262) payable as follows:

One Thousand Five Hundred Dollars 
($1,500) in cash to be paid by the Vendee 
to the Vendor on the execution and de-
livery of the within agreement the receipt 
whereof is hereby acknowledged;

20
And the balance of the purchase price, 

to wit, the sum of Fourteen Thousand 
Seven Hundred Sixty-two Dollars ($14,- 
762) in cash to be paid by the Vendee to 
the Vendor on the delivery of the deed as 
hereinafter mentioned.

The deed to said property shall be a bargain 
and sale deed with the proper United States In-
ternal Revenue Stamps affixed and shall be de- 

^  livered at the office of Hood, Lafferty & Emerson, 
744 Broad Street, Newark, New Jersey, ninety- 
five days from and after the date of the entry 
of the final decree of the Court of Chancery au-
thorizing and approving the within sale, at which 
time the balance of the purchase price shall be 
paid, provided that if an appeal should be taken 
from the decree authorizing and approving the 
within sale then the deed shall not be delivered 
until the affirmance of said decree on appeal.

40
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It is understood and agreed that all rents and 
taxes shall be apportioned between the parties 
as of the date of closing title and that tire in-
surance premiums shall also be apportioned as 
of the time of closing title in the event the Vendee 
elects to assume the existing policies of insur-
ance. Said premises shall be conveyed subject 
to the rights of an existing tenancy.

It is agreed that the Vendor will either cause 
to be discharged existing liens created by tax 
sales covering said premises or in the alternative 
will make due allowance from the purchase price 
therefor including interest and costs to date of 
closing.

The Vendee agrees that upon taking title to 
said premises pursuant to the terms hereof he 
will indemnify and save harmless the Vendor 
for and on account of any liability whatsoever 
theretofore accrued and which may thereafter 
accrue by reason of the lease between the Vendor 
covering said premises with Lauter Humana 
Company and more particularly by reason of the 
clause in said lease and renewal thereof with re-
spect to the application of rents to taxes includ-
ing tax arrearages.

If, at the time of closing title, any rents for 
the current month should be due and uncollected, 
then all collected rents shall be apportioned as 
of said time and the Vendee shall give the Vendor 
credit for all uncollected rents apportioned as 
aforesaid, except that the Vendee, at his option 
may, in lieu of crediting the Vendor with such 
uncollected rents, withhold such credit and au-
thorize the Vendor to collect the entire monthly 
rents, in which case no apportionment for the 
same shall be made at said time and the Vendor 
shall be accountable to the Vendee for his pro-
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rated share only to the extent that such rents 
are actually collected by the Vendor.

It is agreed that title to said premises is not 
derived from adverse possession.

The Vendee represents that he has inspected 
IQ said premises and that he will accept same in 

their present condition.
Risk of loss or damage by fire or from the ele-

ments shall be assumed by the Vendor until the 
passing of title.

Vendee agrees to take title to said premises 
subject to restrictions of record, if any, which 
are in force and effect, and to the effect, if any, 
of municipal ordinances and zoning regulations.

The Vendee agrees to take title to said prem- 
20 ises subject to such facts as an accurate survey 

may disclose provided (except as hereinaftei 
particularly specified and set forth) such survey 
shows that the buildings on said premises are 
wholly within the boundary lines and that no 
structures on adjoining lands encroach over and 
upon said premises. The Vendee further agrees 
that the following charge, if in fact it does exist, 
shall not constitute an objection to title, to w it:

1. Rights by reason of party walls on 
30 the northerly and southerly sides of the

premises above described.

The Vendor agrees to pay all confirmed as-
sessments and to pay all unconfirmed assess-
ments where the work which is the subject of 
such assessment or assessments shall be com-
pleted at the time of the execution of this con-
tract, provided written notice of any such un-
confirmed assessment shall be given to the Vendor 
by the Vendee prior to the closing of title ; the

40
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Vendor, however, has and retains the right to 
contest in good faith any of such confirmed or 
unconfirmed assessments in its own name or in 
the name of the Vendee.

It is understood and agreed that title to said 
property is marketable, subject to a survey as 
aforesaid, and that the same is not subject to any 
lien or encumbrance not specifically mentioned 
or provided for, and if an examination of title 
to said premises before the delivery of the deed 
herein contemplated shall disclose that said title 
is not marketable or that said property is sub-
ject to a lien or encumbrance not specifically 
mentioned herein which the Vendor shall not 
promptly remove or shall be unwilling to remove, 
then and in either of these events, all moneys 
paid hereunder by the Vendee to the Vendor shall 20 
be returned to the Vendee and this contract shall 
be delivered up and cancelled without further 
liability of either party to the other.

The within sale is expressly conditioned upon 
the authorization and approval thereof by the 
Court of Chancery and the Vendor agrees forth-
with by appropriate proceedings to apply to the 
Court of Chancery for instructions as to whether 
it should make the within sale in accordance with 
the terms of this contract. If the Court of 3/) 
Chancery should refuse to authorize or approve 
the within sale or should fail or refuse to enter-
tain jurisdiction of the subject matter hereof or 
if a decree authorizing and approving the within 
sale should be set aside upon an appeal there-
from, then all moneys paid hereunder by the 
Vendee to the Vendor shall be returned to the 
Vendee and this contract shall be delivered up 
and cancelled without further liability of either 
party to the other.

10
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The Vendee hereby represents to the Vendor as 
an inducement to the Vendor to enter into the 
within agreement, that he has not resided out-
side the United States, nor has been a citizen 
of a country other than the United States at any 
time since January 1, 1940, nor has the Vendee 
acted as agent, directly or indirectly, for the 
benefit of any foreign country or citizen or cor-
poration of any foreign country since that date, 
and that the Vendee in entering into the within 
agreement is not acting as agent, directly or in-
directly, for the benefit of any foreign country or 
citizen or corporation of any foreign country.

In the event the Vendor is prohibited from 
conveying the above described premises to the 
Vendee or any assignee of the Vendee, by rea- 

20 son of any executive order of the President of 
the United States, Act of Congress, or other 
regulation pertaining to the control of foreign 
funds, then the Vendor may at its option, cancel 
this' contract and return the moneys deposited 
hereunder, and the rights of the parties heie- 
under shall thereupon cease and terminate.

The Vendee represents to the Vendor as an 
inducement to execute the within contract that 
the sale of the premises above described pursu- 

30 ant to this contract was not made through the 
efforts of any broker or brokers and agrees to 
save the Vendor harmless from any claim or de-
mand by any broker or brokers in connection with 
the sale thereof.

The Vendee provided he is not in default under 
the terms of this agreement, may assign the 
same to any person or corporation; nothing 
herein contained, however, shall relieve the 
Vendee from liability hereunder in the event that 
title is not closed with the assignee, pursuant 
to the terms hereof.
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And the said Vendee, for himself, and for his 
heirs, executors, administrators and assigns, does 
hereby covenant and agree that he will purchase 
the property herein described and upon the terms 
herein set forth.

Ix w i t n e s s  w h e r e o f , the Vendor has caused 
these presents to be executed by its proper cor-
porate officers and its corporate seal to be 
hereunto affixed and duly attested, and the Vendee 
has hereunto set his hand and seal, all the day 
and year first above written.

FIDELITY UNION TRUST COMPANY 
By Charl es  F. E l l e r y  (Signed)

Vice President
As Substituted Trustee under the 20 

Last Will and Testament of 
Marcus Sayre, deceased.

CHARLES E. CAMERON, JR. (Sgd.) (L.S.)

(Seal)

A ttest:

Cedr ic  L. B u s h  (Signed)
Assistant Secretary 30

Signed, Sealed and Delivered 
in the Presence o f:

A. U n d e r w o o d , J r . (Signed)

40



34

Amendment to Bill of Complaint.

(Filed August 2, 1943.)

IN CHANCERY OF NEW JERSEY. 
149—510

10

20

Between
F i d e l i t y  U n i o n  T r u s t  Co m-

p a n y  (formerly Fidelity 
Company) as substituted 
trustee etc.,

Complainant,

and

Ma r y  E st el l e  Sa y r e  et al.,
Defendants.

On Bill etc.

No subpoenas having issued in the above en-
titled matter, Complainant hereby amends its 
Bill of Complaint filed herein as follows:

1. By deleting paragraph 8 thereof and sub-
stituting in lieu thereof a new paragraph 8 as 
follows:

“8. Henrietta M. Sayre, widow of the tes-
tator, died January 2, 1920, without having re-
married, Mary Estelle Sayre (also known as 
May Estelle Sayre) is living and unmarried. 
Chauncey B. Sayre has since died leaving sur-
viving a son Chauncey B. Sayre, Jr., and said 
Chauncey B. Sayre, Jr. has a son Chauncey Van 
V. B. Sayre. Dudley 0. Sayre, is living. His 
children are Natalie Sayre Dalton; Marjorie 
Sayre Wallwork; Dorothy Sayre Holthusen; and

40
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Dudley 0. Sayre, Jr. Marjorie Sayre Wallwork 
has a child whose name is Barbara Wallwork. 
Dorothy Sayre Holthusen has a child whose 
name is Cynthia Holthusen. Henry N. Sayre 
died March 7, 1928 and the Complainant is in-
formed that he left surviving him a widow 
Margaret and a daughter Dorothy Sayre 
Farcus.”

2. By deleting paragraph 1 of the Prayers 
of the Bill and substitution in lieu thereof a 
new paragraph 1 as follows:

“1. That Mary (May) Estelle Sayre, Cliaun- 
cey B. Sayre, Jr., Chauncey Van V. B. Sayre, 
Dudley 0. Sayre, Natalie Sayre Dalton, Mar-
jorie Sayre Wallwork, Dorothy Sayre Holthusen, 
Dudley 0. Sayre, Jr., Barbara Wallwork, Cynthia 
Holthusen, Margaret Sayre and Dorothy Sayre 
Farcus, who are the defendants in this suit, may 
answer this Bill of Complaint and each state-
ment therein made.”

HOOD, LAFFERTY & EMERSON,
H o o d , L a f f e r t y  & E m e r s o n ,

Solicitors of Complainant.

W a l l a c e  R . C h a n d l e r , J r ., 30 
Wallace R. Chandler, Jr.,

I , Of Counsel.

10
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(Filed January 8, 1943.)

---------------------- +----------------------
[SAME TITLE.]

----------------------+---------------------
10

The defendant, Dudley 0. Sayre, residing at 
#107 Buckingham Road, Montclair, N. J., an-
swering the amended bill of complaint, says that:

A n s w e r  t o  F i r s t  C a u s e  o f  A c t i o n

1. ’ He admits the allegations of paragraphs 
1, 2 and 3 of the First Cause of Action in the 
Amended Bill of Complaint.

20 2. He admits the factual allegations of para-
graphs 4, 5, 6 and 7 of the First Cause of Action 
in the Amended Bill of Complaint. He has no 
knowledge or information sufficient to form a be-
lief as to, and hence neither admits nor denies, 
the legal conclusions set forth in said paragraphs 
4, 5, 6 and 7 of the First Cause of Action in the 
Amended Bill of Complaint, but leaves the com-
plainant to make such proof thereof as may be 
lawfully required.

30
3. He admits the allegations of paragraph 8 

of the First Cause of Action in the Amended 
Bill of Complaint, except the allegation made in 
the last sentence of said paragraph that Henry 
N. Sayre “left surviving him a widow Margaret 
Sayre and a daughter Dorothy Sayre Farcus,” 
which quoted allegation is denied. Further an-
swering, this defendant says that the person pur-
porting to be the widow of Henry N. Sayre and 
the person purporting to be the daughter of

40
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Henry N. Sayre have no interest in the property 
referred to in the amended bill of complaint.

4. He denies the allegations of paragraph 9
of the First Cause of Action in the Amended 
Bill of Complaint that the complainant has con-
tinued to hold and now holds 561 Broad Street, 
Newark, N. J. in trust for only Mary Estelle 
Sayre. Further answering, this defendant al-
leges that the complainant has continued to hold 
and now holds said 561 Broad Street, Newark, 
N.J., subject to the trusts mentioned in the will 
of the testator, the late Marcus Sayre, under the 
terms of which this defendant, ever since the 
death of the late Marcus Sayre, has had, and 
now has, an undivided vested estate in re-
mainder. 20

5. This defendant admits the following alle-
gation of paragraph 10 of the First Cause of 
Action in the Amended Bill of Complaint:

“Said premises are improved by a store 
and building.”

This defendant denies the following allegations 
of paragraph 10 of the First Cause of Action 
in the Amended Bill of Complaint:

“From and after the financial and eco-
nomic depression which commenced in or 
about the year 1929, the said premises 
have at various periods failed to produce 
an income which was either proportionate 
to tlieir value or sufficient to pay the taxes 
and other expenses of upkeep. This has 
been occasioned by the inability to keep 
the premises rented at all times or the 
inability to obtain rentals which were

40
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commensurate with the carrying charges 
and by generally unfavorable rental con-
ditions in that part of the City. The com-
plainant has at all times made reasonable 
efforts to keep the premises rented at a 

- 0  rate which would carry same and produce
a net income for the benefit of the life 
tenant, but has been unable to do so.” .

This defendant admits the following allegation 
of paragraph 10 of the First Cause of Action 
in the Amended Bill of Complaint:

“Tax assessments have been and are 
• high.”

6. He denies the following allegation of para- 
20 graph 11 of the First Cause of Action in the 

Amended Bill of Complaint:
“By reason of the foregoing, tax arrears 
have accumulated and on October 13, 1941, 
said premises were sold by the City of 
Newark for non-payment of taxes to 
Charles E. Cameron, who is now the 
holder of the tax sale certificate.”

He has no knowledge or information sufficient to 
i3ft form a belief as to, and hence neither admits 
^  nor denies, the following allegations of para-

graph 11 of the First Cause of Action in the 
Amended Bill of Complaint, to wit,

“Furthermore, Charles E. Cameron is the 
president of the Lauter Humana Com-
pany, which was the lessee of the prem-
ises at the time of his acquisition of the 
tax sale certificate, and said Company now 
holds a lease for a term which will expire 
on May 30, 1946. The rentals payable40
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under said lease are barely sufficient to 
pay current taxes and other operating* 
and maintenance charges and are wholly 
inadequate for the purpose of satisfying* 
the arrears due upon the tax sale which, 
under the statute, may be foreclosed now 
at any time; and, complainant says that 
by reason of the premises said tax lien 
may be foreclosed.”

and hence neither admits nor denies said allega-
tions, but leaves the complainant to make such 
proof thereof as may be lawfully required.

7. He has no knowledge or information suffi-
cient to form a belief as to, and hence neither 
admits nor denies, the following allegation of 
paragraph 12 of the First Cause of Action in 
the amended bill of complaint :

20

“There is no other income from the trust 
fund established for Mary Estelle Sayre 
with which said tax liens might be paid 
and satisfied and no adequate provision is 
afforded by the Will or by the testator’s 
estate for the payment of the same.”

He denies the following allegation of paragraph 
12 of the First Cause of Action in the Amended 30 
Bill of Complaint:

“the Trustee has no funds in the trust for 
such purpose.”

8. He denies the following allegation of para-
graph 13 of the First Cause of Action in the 
Amended Bill of Complaint :

“By reason of the foregoing.”v o  o

40
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He admits the allegation of paragraph 13 of the 
First Cause of Action in the Amended Bill of 
Complaint th a t:

“the interests of the life tenant as well as 
the estate in remainder may be injured, 

10 impaired or lost.”
He denies the allegation of paragraph 13 of the 
First Cause of Action in the Amended Bill of 
Complaint that:

“an emergency has arisen not contem-
plated by the testator.”

9. He admits the factual allegations of para-
graph 14 of the First Cause of Action in the 
Amended Bill of Complaint. He has no knowl- 
edge or information sufficient to form a belief as 
to, and hence neither admits nor denies, the legal 
conclusions set forth in said paragraph 14, but 
leaves the complainant to make such proof 
thereof as may be lawfully required.

10. He admits the allegations of paragraph
15 of the First Cause of Action in the Amended 
Bill of Complaint.

30 11. He denies the allegations of paragraphs
16 and 17 of the First Cause of Action in the 
Amended Bill of Complaint.

A n s w e r  t o  S e c o n d  C a u s e  o f  A c t i o n

1. This defendant repeats, in answer to the 
allegations by reference embodied in paragraph 
1 of the Second Cause of Action in the Amended 
Bill of Complaint, the answers heretofore made 
by him in response to the allegations, severally



41

Answer and Counterclaim of Dudley 0. Sayre.

and respectively, of paragraphs 1 to 8, both in-
clusive, of the First Cause of Action in the 
Amended Bill of Complaint.

2. He denies the allegations of paragraph 2 
of the Second Cause of Action in the Amended 
Bill of Complaint, that the complainant has con- 
•turned to hold, and now holds, 490 Broad Street, 
and 492 Broad Street, Newark, N. J., in trust 
for only Mary Estelle Sayre. Further answer- 
ing*, this defendant alleges that the complainant 
has continued to hold and now holds, 490 Broad 
Street, and 492 Broad Street, Newark, N. J., 
subject to the trusts mentioned in the will of the 
testator, the late Marcus Sayre, under the terms 
of which this defendant, ever since the death
of the late Marcus Sayre, has had, and now 20 
has, an undivided vested estate in remainder.

3. He admits the allegations of paragraphs 
3, 4 and 5 of the Second Cause of Action in the 
Amended Bill of Complaint.

4. He admits the allegations of the first two 
sentences of paragraph 6 of the Second Cause 
of Action in the Amended Bill of Complaint. He 
has no knowledge or information sufficient to 
form a belief as to, and hence neither admits 
nor denies, the allegations of the third sentence 
of paragraph 6 of the Second Cause of Action 
in the Amended Bill of Complaint, but leaves 
the complainant to make such proof thereof as 
may be lawfully required. He denies the allega-
tions of the fourth, and last, sentence of para-
graph 6 of the Second Cause of Action in the 
Amended Bill of Complaint.

40
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5. He admits the allegations of paragraphs 7 
and 8 of the Second Cause of Action in the 
Amended Bill of Complaint.

; 6. He has no knowledge or information suffi-
1 _ cient to form a belief as to the allegations of 
10 paragraph 10 of the Second Cause of Action in 

the Amended Bill of Complaint, and hence neither 
admits nor denies said allegations but leaves the 
complainant to make such proof thereof as may 
be lawfully required.

7. He denies the allegations of paragraph 11 
of the Second Cause of Action in the Amended 
Bill of Complaint.

20 8. He denies the following allegation of para-
graph 12 of the Second Cause of Action in the 
Amended Bill of Complaint:

“By reason of the foregoing.”
He admits the following allegation of paragraph 
12 of the Second Cause of Action in the Amended 
Bill of Complaint:

“the interests of the life tenant as well as 
the estates in remainder may be injured, 
impaired or lost.”

He has no knowledge or information sufficient 
to form a belief as to, and hence neither admits 
nor denies, but leaves the complainant to make 
such proof thereof as may be required, of the 
following allegation:

“furthermore, the continued retention of 
the same requires an outlay of funds for 
insurance and other protection and there 
is no income from the trust fund sufficient 
to defray same.”40
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He denies the allegation of paragraph 12 of the 
Second Cause of Action in the Amended Bill of 
Complaint that: ^

“an emergency has arisen not contem-
plated by the testator.”

10
9. He admits the factual allegations of para-

graph 13 of the Second Cause of Action in the 
Amended Bill of Complaint. He has no knowl-
edge or information sufficient to form a belief 
as to, and hence neither admits nor denies, the 
legal conclusions set forth in said paragraph 13 
but leaves the complainant to make such proof 
thereof as may be lawfully required.

10. He denies the allegations of paragraphs
14 and 15 of the Second Cause of Action in the 3P 
Amended Bill of Complaint.

C o u n t e r c l a i m

B y  w a y  o f  c o u n t e r c l a i m  against the com-
plainant, against the defendant Margaret Sayre, 
against the defendant Dorothy Sayre Farcus, 
and against Fidelity Union Trust Company, a 
corporation, said Dudley 0. Sayre respectfully 
shows and alleges: 30

1. Marcus Sayre died on March 25, 1909, 
leaving a last will and testament duly admitted 
to probate by the Surrogate of Essex County,
New Jersey, on April 6, 1906. A true copy of 
said Will marked Schedule “A” is annexed to 
the complainant’s Bill of Complaint herein.

2. Said Marcus Sayre in and by his last will 
and testament appointed Henrietta M. Sayre, 40
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Mary Estelle Sayre, George V. N. Teeter and 
Frederick R. Pilch, executors thereof and trus-
tees thereunder. Letters Testamentary were 
issued to them on April 6, 1909.

* 3. By an order of the Essex County Orphans’
Court dated September 25, 1914, said executors 
and trustees were relieved and discharged of 
and from their duties as executors and trustees 
under said Will, and thereupon Fidelity Union 
Trust Company (formerly denominated Fidelity 
Trust Company), a corporation, was appointed 
as Administrator cum testamento annexo and 
as Trustee in their place and stead, to take 
upon itself the administration of the Estate of 
said Marcus Sayre in accordance with the terms

20 of his Will, entered upon and undertook the 
administration of the trusts created by said Will 
and has ever since been, and now is, in charge 
of the administration thereof.

4. At all times up to and including December 
31, 1929, the income derived from 561 Broad 
Street, Newark, N. J. was amply sufficient not 
only to pay all the expenses—including the 
annual taxes—attendant upon the operation of 
said property, but also to produce a surplus 
income. While said income from the property 
was of the quantity hereinabove stated, it was 
not commensurate with the value thereof. The 
value of said property, at all times hereinabove 
referred to, was in excess of $110,000.

5. In dereliction of its duties, said complain-
ant—although having the ability to sell said 
561 Broad Street, Newark, N. J. for over $110,- 
000. in 1929—failed and neglected to sell such

40 property and failed to bring any proceeding
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wherein it might have been counselled as to its 
proper duties with respect to any sale. From 
1930 and until the time of the filing of the bill of 
complaint in this cause (which bill was filed on 
July 8, 1943), said complainant knew, or by the 
exercise of proper care would have known, that 
the value of said property was diminishing al-
most constantly. In dereliction of its duties, 
said complainant—although it had from time to 
time received various offers for the sale of said 
561 Broad Street, Newark, N. J.—failed and 
neglected to sell such property at a far more ad-
vantageous price than now is presented by its 
bill of complaint and also failed to bring any 
proceeding wherein it might have been counselled 
as to its proper duties with respect to any sale.
In consequence of the facts here stated, the value 20 
of the trust res has been impaired to the extent 
of over $100,000. Fidelity Union Trust Company 
is, in equity and good conscience, bound to re-
store whatever losses may have been thus sus-
tained.

6. With respect to #561 Broad Street, 
Newark, N. J., said complainant—in violation 
of the duties imposed upon it—in 1929 had 
entered into the practice, and thereafter con- «q  
tinued in the practice, of failing to make prompt 
payment of the annual taxes from each year’s 
receipts of that property. It likewise failed to 
keep or reserve from each year’s receipts of 
that property a sum that would enable it there-
after to discharge the current tax assessment left 
unpaid. In consequence of this conduct on the 
part of the complainant, the complainant in vari-
ous subsequent years paid both interest and 
penalties when discharging past due taxes and
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great arrearages accumulated. Since the filing 
of the bill of complaint in this cause, this defend-
ant has ascertained, and now truly believes, and 
charges that—in respect to the annual taxes for 
the years 1928 through 1936, assessed as against 
561 Broad Street, Newark, N. J.—said com-
plainant made dilatory payment thereof at the 
time and in the manner below set forth and did 
further make payments of interest charged 
against it because of the dilatory payments as 
below stated, to wit:
Annual tax for Date and amount of payment Interest

1928 $3,669.14 Nov. 8, 1928 $1,834.57
May 7, 1929 1,834.57 $ 26.24

1929 $3,640.40 Jan. 7, 1930 1,820.20 98.30
March 21, 1931 895.20 104.80
April 25, 1931 925.00 116.10

1930 $4,200.04 Sept. 5, 1931 1,348.00 152.00
Oct. 15, 1931 752.02 91.85
Dec. 4, 1931 1,100.02 99.52
Feb. 13, 1932 1,000.00 107.00

1931 $4,143.18 July 7, 1932 1,071.59 82.00
Sept. 8, 1932 1,000.00 87.85
Jan. 25, 1933 555.71 44.29
Feb. 11, 1933 250.00 20.90
Apr. 24, 1933 1,000.00 97.25
May 17, 1933 265.88 27.07

1932 $3,955.80 May 17, 1933 530.00 34.90
June 27, 1933 326.00 24.00
July 24, 1933 370.50 29.50
Aug. 21, 1933 270.40 21.05
Aug. 21, 1933 55.70 2.85
Oct. 23, 1933 470.65 29.25
Jan. 30, 1934 500.00
Feb. 13, 1934 494.51 22.99
Apr. 5, 1934 600.00
June 19, 1934 338.04 169.50

40
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Annual tax for Date and amount of payment Interest
1933 $2,781.44 Feb. 20, 1935 1,390.72 166.27

Mar. 11, 1936 316.52
Mar. 11, 1936 538.10 145.38
May 2, 1936 536.10 90.25

1934 $2,256.90 Jan. 15, 1937 409.12 90.88
May 11, 1937 322.25 77.75
Oct. 19, 1937 1,198.93 301.07
Dee. 20, 1937 326.60 79.30

1935 $2,385.60 Dec. 20, 1937 240.55 53.55
Jan. 19, 1938 244.10 55.90
March. 15, 1938 242.10 57.90
May 9, 1938 202.74 57.16
June 29, 1938 241.88 48.12
Sept. 20, 1938 482.14 117.86
Oct. 19, 1938 241.60 58.40
Nov. 10, 1938 243.37 56.63
Dec. 30, 1938 247.12 57.83

1936 $2,743.20 Jan. 21, 1939 205.00 45.00
Feb. 7, 1939 327.10 72.90
March 25, 1939 247.96 52.04
May 18, 1939 327.30 72.70
June 12, 1939 163.00 37.00
Aug. 10, 1939 246.60 53.40
Sept. 20, 1939 163.15 36.85
Dec. 5, 1939 403.06 96.94
Jan. 22, 1940 201.25 48.75
Feb. 21, 1940 81.21 18.79
Apr. 13, 1940 90.91 159.09

' 7, A summary of the intei•est payments, re-
ferred to in paragraph 6 hereof, is as follows;

Interest paid on 1928 taxes $ 26.24
1929 taxes 319.20
1930 taxes 450.37
1931 taxes 359.36
1932 taxes 334.04
1933 taxes 401.90
1934 taxes 548.50
1935 taxes 563.35
1936 taxes 693.46 $3,,696.42

40
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8. The complainant was also derelict in the 
performance of its duties with respect to the 
collection of the rents accruing from said 561 
Broad Street, Newark, N. J. During all of 1929 
and during the fore part of 1930, the tenant of 

IQ said premises was Jacob Doll & Sons. The rental 
of said premises was $5,000. per annum, payable 
in equal monthly installments in advance, and 
also the annual taxes. The complainant failed 
to enforce the due and prompt payment of said 
rentals, and in consequence of such failure, there 
was due from said tenant—in May, 1930—at least 
the sum of $4,902.12. Instead of attempting the 
collection of said sum by process of distraint, 
by which process the entire sum might have been 
collected because the tenant then had in said 

20 premises chattels far exceeding in value the 
aforesaid sum, said complainant accepted an un-
secured promissory note of said tenant in the 
sum of $4,902.12, whereof only $500. of the 
principal and $33.49 on account of interest were 
collected by the complainant on or about July 3, 
1930. After accepting said note, the complainant 
permitted said tenant to default in the rent pay-
ments thereafter becoming due, such defaults 
consisting in the failure to pay the 1930 taxes 

3Q and the successive monthly rent installments. 
Said complainant failed to enforce the payment 
of the last mentioned sums by distraint. In the 
latter part of 1930, said tenant was adjudicated 
a bankrupt and it then was no longer possible 
for the complainant to enforce full and complete 
payment of the sums accrued and unpaid by 
said tenant. Said tenant did file a claim for 
approximately $5,000. but was unable to collect 
said claim and, on account thereof, realized but 
a small fraction thereof, approximately $100.

40



49

Answer and Counterclaim o f  Dudley 0. Sayre.

In consequence of the facts here stated, aside 
from the loss to the trust res for which the 
complainant (in its individual corporate capacity) 
should be made to respond, said complainant has 
brought about the danger of the loss of a sub-
stantial portion, if not all, of the trust property 
committed to its care. V

9. Though the complainant well knew the 
danger that might arise from the non-payment 
of taxes, it did—both during 1929 and 1930—pay 
out “income” to the life tenant, at the rate of 
$5,000. or more during each of those years.

10. As late as August, 1939, no part of the 
1937 taxes, no part of the 1938 taxes and no 
part of the 1939 taxes had been paid. Notwith- 20 
standing that fact, said complainant did appro-
priate to its own use, from the trust funds then
in its possession, the sum of $1,400. on August 
29, 1939. In the exercise of good faith and fair 
business judgment, the trust funds then in its 
possession should have been applied towards said 
tax assessments, the amounts of which were as 
follows:

1937 $2,140.20
1938 $2,659.97
1939 $1,501.50

11. During 1937, 1938 and 1939, the minimum 
receipts from, and the total expenses for the 
operation of, said 561 Broad Street, Newark, 
N. J.—with the exception of the taxes for each 
of those calendar years—were as follows:

Year Minimum receipts Expenses Balance

1937 $2,400.00 $302.12 $2,097.88
1938 2,753.20 236.58 2,516.62
1939 2,753.20 231.72 2,521.48 40
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Had the complainant used fair business discre-
tion, the tax liens for 1937, 1938 and 1939 affect-
ing 561 Broad Street, Newark, N. J. would not 
have accumulated and they would not be subject 
to sale. The following summarizes the data in 

IQ the respects hereinabove stated:
Year Net income Annual taxes

1937 $2,097.88 $2,140.20
1938 2,516.62 2,659.97
1939 2,521.48 1,501.50

$7,135.98 $6,301.67

20

30

12. With respect to said 561 Broad Street, 
Newark, N. J., said complainant—in violation of 
the duties imposed upon it—did not discharge 
the current annual taxes from the receipts of 
the year in which the assessment was made, in 
the year 1937. Since the filing of the bill of com-
plaint in this cause, this defendant has ascer-
tained, and now truly believes, and charges that, 
said complainant made dilatory payment of part 
of the 1937 taxes in the manner below set forth 
and did further make payments of interest 
charged against it because of the dilatory pay-
ments as below stated, to w it:
Annual tax for Date and amount of payment Interest

1937 $2,140.20 April 
May

13, 1940 
20, 1940

$ 25.75 
324.75 $ 75.25

Aug. 17, 1940 240.45 59.55
July 26, 1941 145.41 44.59
Aug. 27, 1941 145.20 44.80

$224.19

Said sum of $224.19 is a sum for which the com-
plainant, in a separate individual corporate 
capacity, should also restore to the trust res.
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13. With full knowledge, or with the exercise 
of reasonable diligence capable of knowing, that 
the balance of the 1937 tax lien, the 1938, 1939 
and 1940 tax liens had been sold to Charles 
E. Cameron, Jr. (the latter the president of, and 
the dominant and controlling stockholder in, 
Lauter Humana Company), said complainant— 
despite its knowledge that the payment of taxes 
subsequently to accrue would be most beneficial 
to the purchaser of the tax liens, and without 
exacting or requiring* from such purchaser any 
covenant not to attempt to foreclose such tax 
liens while the complainant would be paying 
such subsequent taxes and without exacting any 
other covenant reasonably designed for the pro-
tection of the complainant and the cestuis que 
trust—made payments of such subsequent taxes 20 
at the time and in the manner below set forth, 
for the most part dilatorily, and it further made 
payments of interest charged against it because 
of the dilatory payments as below stated, to 
wit:
Annual tax for Date and amount of payment Interest

Feb. 2 1942 $657.40 $42.60
Feb. 20, 1942 87.76 4.67
April 10, 1942 171.38 11.22
April 16, 1942 180.10 9.90
May 15, 1942 180.44 9.56
July 6 , 1942 168.25 10.70
July 9, 1942 202.95 10.80
Sept. 25, 1942 391.50 24.50
Oct. 8, 1942 175.60 10.92
Nov. 18, 1942 107.62 22.70 $157.67

40
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10

Annual tax for Date and amount of payment Interest

1942 $1,682.22 Nov. 18, 1942 93.08
Dec. 15, 1942 201.00 12.18
Jan. 20, 1943 200.30 13.45
Feb. 27, 1943 193.63 20.12
March 19, 1943 201.46 12.29
May 21, 1943 390.10 26.05
July 19, 1943 367.56 19.95
Sept. 16, 1943 35.09

1943 $1,120.42 Sept. 24, 1943 309.18 15.73
Oct. 22, 1943 179.00 7.52
Nov. 22, 1943 205.95 7.80

$104.04

$ 29.05

$290.76

The complainant (in its separate individual cor-
porate capacity) should be made here to respond 

20 for the losses occasioned by the aforesaid interest 
payments.

14. In dereliction of its duties, said com-
plainant—although having the ability to sell said 
490 Broad Street, and 492 Broad Street, Newark, 
N. J., for over $80,000. in 1929—failed and neg-
lected to sell such property and failed to bring 
any proceeding wherein it might have been coun-
selled as to its proper duty with respect to any 
sale. From 1930, said complainant knew, or 

^  by the exercise of proper care would have known, 
that the value of said property was diminishing 
almost constantly. In dereliction of its duties, 
said complainant—although it had from time to 
time received various offers for the sale of said 
490 Broad Street and 492 Broad Street, Newark, 
N. J.—failed and neglected to make any efforts 
to sell said property, notwithstanding that tax 
assessments were constantly depleting and di-
minishing the equity therein, the amount of un- 

40 paid assessments—without considering interest
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and penalties thereon and other charges and 
costs by reason thereof—being as follows:

490 Broad Street, Newark, N. J.

1933 $ 678.74
1934 1,087.70
1935 903.84
1936 1,024.89
1937 992.61
1938 1,134.06
1939 1,223.95
1940 819.65
1941 759.00
1942 571.32
1943 573.48

492 Broad Street, Newark, N. J.
1934 $ 945.30
1935 994.56
1936 1,234.44
1937 1,195.56
1938 1,493.64
1939 1,474.20
1940 1,023.35
1941 902.75
1942 581.90
1943 584.10

In consequence of the facts here stated, the value 
of the trust res has been impaired to the extent 
of over $80,000.00. Fidelity Union Trust Com-
pany is, in equity and good conscience, bound to 
restore whatever losses may have been thus sus-
tained.

15. The last accounting filed by the com-
plainant—which accounting was filed only as the 
trustee for Mary Estelle Sayre—was filed by the 
complainant on or about November 27, 1929, in 
the Essex County Orphans’ Court, which ac-
counting (as this defendant is informed, and 
truly believes) was for some period of time end- 4Q



54

Answer and Counterclaim of Dudley 0. Sayre.

ing with October 31, 1929. No notice of the fil-
ing of said accounting was given to this defend-
ant or (as far as this defendant has been able to 
ascertain) to any other remainderman. This 
defendant was not heard on whether or not such 

ja  accounting should be allowed, nor was this de- 
1 fendant given the opportunity of being heard. It 

has been the constant position of the com-
plainant that, in the management and conduct 
of this trust (at least up until such date as upon 
which the present life tenant may die) no re-
mainderman has any right or power to have his 
(or her) voice listened to, or wishes observed, by 
said complainant.

16. In view of the acts of omission and com- 
20 mission on the part of the complainant, it is this

defendant’s belief that an examination of the 
books and records of the trustee-complainant and 
an examination of said complainant itself will 
disclose that it has been guilty of further acts 
of omission and commission resulting in the 
impairment of the trust res and demonstrating 
the incompetency, negligence, carelesness and 
faithlessness of the said complainant in and 
about the management and conduct of the trust 

30 property.

17. At the time of the filing of the bill of 
complaint in this cause (on July 8, 1943), and at 
all times since that date, the complainant has 
had—notwithstanding the facts stated in para-
graph 10 hereof—the sum of approximately 
$2,000. in its possession or under its control. 
During all of said time, complainant has been 
fully aware of the circumstances to which it 
itself (in paragraph 11 of its original bill

40
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of complaint) alludes that the tax sale certificate 
held by Charles E. Cameron may now at any 
time be foreclosed. Notwithstanding these facts, 
complainant refuses to discharge, or procure the 
discharge, or pay, or make part payment of such 
sum as may properly be due on such tax certifi- 
cate or tax lien. Notwithstanding these facts, 
the complainant refuses to recognize its liability 
for the losses which it has occasioned to this 
estate. This defendant believes that, notwith-
standing the complainant’s equitable duty, it will 
not unless compelled to do so by the decree of 
this Court—repay or restore to the trust estate 
the losses which the complainant has occasioned, 
to wit:

(A) The loss of $100,000., referred to in para- 
graph 5 of this counterclaim.

(B) The loss of $3,696.42 referred to in para-
graphs 6 and 7 of this counterclaim.

(C) The loss of approximately $5,000., referred 
to in paragraph 8 of this counterclaim.

(D) Such losses as this estate may have suffered 
in consequence of the facts stated in para-
graph 9 of this counterclaim.

(E) The loss of $1,400., referred to in para-
graph 10 of this counterclaim.

(F) The loss of $224.19, referred to in pa ra-
graph 12 of this counterclaim.

(G) The loss of -03
-

bO CO -P1 referred to in pa ra-
graph 13 of this counterclaim.

<I1) The loss of $80,000., referred to in para-
graph 14 of this counterclaim.

30

40
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18. This defendant charges that, in view of 
the facts hereinabove alleged, the complainant 
should equitably be required forthwith—and 
from its own funds, not to be charged to the es-
tate—to pay and discharge such tax liens or

|A  such tax certificates as Charles E. Cameron (or 
Charles E. Cameron, Jr.) may have against the 
property known as #561 Broad Street, Newark, 
N. J., and to procure a formal cancellation and 
discharge of record of such tax certificates.

19. This defendant charges that, in view of 
the facts hereinabove alleged, the complainant 
should equitably be required forthwith—and 
from its own funds, not to be charged to the es-
tate—to pay and discharge all taxes and tax

20 liens accrued or assessed against the property 
known as #490 Broad Street and #492 Broad 
Street, Newark, N. J.

20. This defendant charges that, in view of 
the facts hereinabove alleged, the complainant 
should equitably be required forthwith to file its 
accounting in this Court and to make a full and 
complete disclosure of all its books and records 
and of all its acts (both of commission and omis- 
sion) relating to the trust property.

21. The complainant is wholly unfit further 
to be entrusted with the management and con-
duct of the trust property in this counterclaim 
referred to. Said complainant should be removed 
from its office, a new trustee appointed and all 
property turned over to a new substituted 
trustee.

22. Margaret Sayre claims to be the widow
40 of the late Henry N. Sayre. Said Margaret
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Sayre also claims to be the mother of Dor-
othy Sayre Farcus. Said Margaret Sayre 
pretends that said Dorothy Sayre Farcus is 
a legitimate daughter of said late Henry N. 
Sayre. Said Dorothy Sayre Farcus likewise 
pretends to be the legitimate daughter of the 
late Henry N. Sayre. It may be difficult or im-
possible in the future to establish the exact 
status of said Margaret Sayre and Dorothy 
Sayre Farcus, by reason of certain facts which 
are now within the knowledge of persons of 
lather advanced age whose death may ensue be-
fore the facts are established and a perpetual 
memorial made of the facts. The defendant 
charges the facts to be as follows:
(A) Said Henry N. Sayre was born in 1856, and ^  

was first married about 1895 to Louise ^  
Martz Sayre. Said marriage continued un-
til April 30, 1925, the date of the death of 
said Louise Martz Sayre, who died on that 
day in Miami, Florida.

(B) The person known as Margaret Sayre was 
born in Austria-Hungary on or about April 
29, 1896. Her parents were Joseph Brodaek 
(or Joseph Brodrick) and Dorothy Brodaek
(or Dorothy Brodrick), and her maiden gA 
name was Margaret Brodaek (or Margaret 
Brodrick). Said Margaret Brodaek (or 
Margaret Brodrick) first came to the United 
States in 1900.

(C) Some time between 1900 and March 9, 1917, 
said Margaret Brodaek (or Margaret Brod-
rick) married a person known as Frederick 
Meyers, and was thereafter known as Mar-
garet Meyers. Since March 7, 1928, she has 
resumed the name of—and is still known 4q
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by the name of—Margaret Meyers, in the 
community where she resides and conducts 
a furnished room house, under that name, at 
202 Washington Avenue, Bridgeport, Conn. 
Both the telephone directory (with the tele- 
phone charges paid by her) and the 1943 
Bridgeport directory designate her as Mar-
garet Meyers.

(D) While Henry N. Sayre and his wife, Louise 
Martz Sayre, were living together, said Mar-
garet became an employee in their home and 
thereby learned of the marriage of said 
Henry N. Sayre and Louise Martz Sayre.

(E) With knowledge that she could consummate 
no legal marriage with said Henry N. Sayre,

20 said Margaret entered into close intimacy
with said Henry N. Sayre. On March 9, 
1917, at Bridgeport, Conn, said Margaret 
gave birth to a female child who was christ-
ened Dorothy Elizabeth Meyer (or Doro-
thy Elizabeth Meyers), now known as Doro-
thy Sayre Farcus.

23. Said Margaret Sayre has no interest, and 
never will have any interest, in the trust res. 

on Said Dorothy Sayre Farcus has no interest, and 
never will have any interest, in the trust res.

T h i s  d e f e n d a n t  i s  w i t h o u t  a d e q u a t e  r e m e d y

IN THE COURTS OF LAW AND THEREFORE PRAYS THAT .

First: A writ of subpoena may issue against 
Fidelity Union Trust Company, a corporation.

Second: The complainant and said Fidelity 
Union Trust Company, a corporation, may make 

40 full and complete answer to, and discovery of,
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the averments of paragraphs # 1  to # 21, both 
inclusive, of this counterclaim, and, without 
limiting the generality of the requirement for 
complete answer and discovery, also specifically 
and completely state:

1. The aggregate amount of the gross income 10 
actually received from 561 Broad Street, 
Newark, N. J. during each of the years from 
1929 to 1943, both inclusive.

2. The aggregate amount of the gross income 
actually received from 490 Broad Street, 
Newark, N. J. during each of the years from 
1929 to 1943, both inclusive.

3. The aggregate amount of the gross income 
actually received from 492 Broad Street, 
Newark, N. J. during each of the years from 
1929 to 1943, both inclusive.

4. The amount of all the operating expenses— 
excepting taxes—paid out for the mainte-
nance of 561 Broad Street, Newark, N. J., 
during each of the years from 1929 to 1943, 
both inclusive.

5. The amount of all the operating expenses— 
excepting taxes—paid out for the mainte-
nance of 490 Broad Street, Newark, N. J., 39 
during each of the years from 1929 to 1943, 
both inclusive.

6. The amount of all the operating expenses— 
excepting taxes—paid out for the mainte-
nance of 492 Broad Street, Newark, N. J., 
during each of the years from 1929 to 1943, 
both inclusive.

7. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., for

40
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1928; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest 
payment made on account of payment of 
the principal beyond the due date of the 

-0  principal.
8. The amount of the annual tax assessment 

against 561 Broad Street, Newark, N. J., 
for 1929; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each interest 
payment made on account of payment of 
the principal beyond the due date of the 
principal.

9. The amount of the annual tax assessment 
20 against 561 Broad Street, Newark, N. J.,

for 1930; the date and amount of each 
payment made on account of the principal 
sum thereof; the date and amount of each 
interest payment made on account of pay-
ment of the principal beyond the due date 
of the principal.

10. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., 
for 1931; the date and amount of each

30 payment made on account of the principal
sum thereof; the date and amount of each 
interest payment made on account of pay-
ment of the principal beyond the due date 
of the principal.

11. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., 
for 1932; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each inter-
est payment made on account of payment40
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of the principal beyond the due date of the 
principal.

12. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., for 
1933; the date and amount of each payment 
made on account of the principal sum there- 10 
of; the date and amount of each interest 
payment made on account of payment of
the principal beyond the due date of the 
principal.

13. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., 
for 1934; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each inter-
est payment made on account of payment 20 
of the principal beyond the due date of the 
principal.

14. The amount of the annual tax assessment
against 561 Broad Street, Newark, N. J., for 
1935; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each inter-
est payment made on account of payment 
of the principal beyond the due date of the 
principal. 30

15. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., 
for 1936; the date and amount of each pay-
ment made on account of the principal sum 
thereof ; the date and amount of each inter-
est payment made on account of payment 
of the principal beyond the due date of the 
principal.

40
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16. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., 
for 1937; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each inter-

2Q est payment made on account of payment of
the principal beyond the due date of the 
principal.

17. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., 
for 1938; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each inter-
est payment made on account of payment 
of the principal beyond the due date of the

2q  principal.
18. The amount of the annual tax assessment

against 561 Broad Street, Newark, N. J.,
for 1939; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each inter-
est payment made on account of payment 
of the principal beyond the due date of the 
principal.

19. The amount of the annual tax assessment
30 against 561 Broad Street, Newark, N. J.,

for 1940; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each inter-
est payment made on account of payment 
of the principal beyond the due date of the 
principal.

20. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., 
for 1941; the date and amount of each pay-
ment made on account of the principal sum40
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thereof; the date and amount of each inter-
est payment made on account of payment 
of the principal beyond the due date of the 
principal.

21. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., for 10 
1942; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest 
payment made on account of payment of the 
principal beyond the due date of the prin-
cipal.

22. The amount of the annual tax assessment 
against 561 Broad Street, Newark, N. J., for 
1943; the date and amount of each payment 
made on account of the principal sum there- 20 
of; the date and amount of each interest 
payment made on account of payment of the 
principal beyond the due date of the prin-
cipal.

23. The amount of the annual tax assessment 
against 490 Broad Street, Newark, N. J., for 
1928; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest 
payment made on account of payment of the 30 
principal beyond the due date of the prin-
cipal.

24. The amount of the annual tax assessment
against 490 Broad Street, Newark, N. J., 
for 1929; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each in-
terest payment made on account of payment 
of the principal beyond the due date of the 
principal. 40
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25. The amount of the annual tax assessment 
against 490 Broad Street, Newark, N. J., for 
1930; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest

IQ payment made on account of payment of the
principal beyond the due date of the prin-
cipal.

26. The amount of the annual tax assessment 
against 490 Broad Street, Newark, N. J., for 
1931; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest 
payment made on account of payment of the 
principal beyond the due date of the prin-

20 ciPal-
27. The amount of the annual tax assessment 

against 490 Broad Street, Newark, N. J., for 
1932; the date and amount of each payment 
made on account of the principal sum there-
of ; the date and amount of each interest 
payment made on account of payment of the 
principal beyond the due date of the prin-
cipal.

28. The amount of the annual tax assessment
30 against 490 Broad Street, Newark, N. J., for

each of the years 1933 to 1943, both inclu-
sive; the date and amount of each payment 
made on account of the principal sum 
thereof.

29. The amount of the annual tax assessment 
against 492 Broad Street, Newark, N. J., for 
1928; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest

40
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payment made on account of payment of the 
principal beyond the due date of tlie prin-
cipal.

30. The amount of the annual tax assessment 
against 492 Broad Street, Newark, N. J., for 
1929 ; the date and amount of each payment 10 
made on account of the principal sum there-
of; the date and amount of each interest 
payment made on account of payment of the 
principal beyond the due date of the prin-
cipal.

31. The amount of the annual tax assessment 
against 492 Broad Street, Newark, N. J., for 
1930; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest 20 
payment made on account of payment of the 
principal beyond the due date of the prin-
cipal.

°2. The amount of the annual tax assessment 
against 492 Broad Street, Newark, N. J., for 
1931; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest 
payment made on account of payment of the 
principal beyond the due date of the prin- 30 
cipal.

33. The amount of the annual tax assessment 
against 492 Broad Street, Newark, N. J., for 
1932; the date and amount of each payment 
made on account of the principal sum there-
of; the date and amount of each interest 
payment made on account of payment of the 
principal beyond the due date of the prin-
cipal.

ttew Jersey State Library
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34. The amount of the annual tax assessment 
against 492 Broad Street, Newark, N. J., 
for 1933; the date and amount of each pay-
ment made on account of the principal sum 
thereof; the date and amount of each inter-

j q  est payment made on account of payment of
the principal beyond the due date of the 
principal.

35. The amount of the annual tax assessment 
against 492 Broad Street, Newark, N. J., 
for each of the years 1934 to 1943, both in-
clusive; the date and amount of each pay-
ment made on account of the principal sum 
thereof.

36. Full names of the agents, officers or em-
20 ployees who—in behalf of the complainant

were in charge of the management of the 
trust referred to in the counterclaim; the 
dates from and to which each of such per-
sons was in such charge, and the qualifica-
tions of each of such persons to discharge 
such duties, stating explicitly what duties 
were entrusted to each of them.

37. The date whereon the complainant filed its 
last accounting with reference to the trust;

30 the period covered by such accounting; the
name of the court in which such accounting 
was filed; what notice, if any, was given 
by the complainant to this defendant of the 
filing of such accounting; what notice, if 
any, was given to this defendant of the 
allowance of such account prior to the date 
of the allowance thereof.

38. The value of 561 Broad Street, Newark, 
N. J. as of January 1, 1929, and the value

40
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thereof on the first day of each and every 
calendar year thereafter.

39. The value of 490 Broad Street, Newark, 
N. J., as of January 1, 1929, and the value 
thereof on the first day of each and every 
calendar year thereafter.

40. The value of 492 Broad Street, Newark, 
N. J. as of January 1, 1929, and the value 
thereof on the first day of each and everv 
calendar year thereafter.

41. The offers received by the complainant, from 
January 1, 1929, for the sale of 561 Broad 
Street, Newark, N. J., giving the names of 
the offerors, and the date and amount of 
each offer, and, if any of such offer was 
in writing, furnishing a copy thereof ; and 
also, what action was taken by the complain-
ant with respect to each of such offers.

42. The offers received by the complainant, from 
January 1, 1929, for the sale of 490 Broad 
Street, Newark, N. J., giving the names of 
the offerors, and the date and amount of each 
offer, and, if any of such offer was in writ-
ing, furnishing a copy thereof; and also, 
what action was taken by the complainant 
with respect to each of such offers.

43. The offers received by the complainant, from 
January 1, 1929, for the sale of 492 Broad 
Street, Newark, N. J., giving the names of 
the offerors, and the date and amount of 
each offer, and, if any of such offer was in 
writing, furnishing a copy thereof; and also, 
what action was taken by the complainant 
with respect to each of such offers.
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44. The particulars (with dates, names, places 
and all other details) of all efforts made by 
the complainant, at any time since January 
1, 1929, to sell 561 Broad Street, Newark, 
N. J.

10 45. The particulars (with dates, names, places
and all other details) of all efforts made by 
the complainant, at any time since January 
1, 1929, to sell 490 Broad Street, Newark, 
N. J.

46. The particulars (with dates, names, places 
and all other details) of all efforts made by 
the complainant, at any time since January 
1, 1929, to sell 492 Broad Street, Newark, 
N. J.

^  47. The particulars (with dates, names, sums,
and results achieved, and all other details) 
of all efforts made by the complainant, at 
any time since January 1, 1929, to effectuate 
a reduction in the taxes of 561 Broad Street, 
Newark, N. J. Also the names of all attor-
neys, agents and experts engaged by the 
complainant in connection with such efforts, 

i the date of their engagement and the com-
y\. pensation paid to each of them. Also, in-

30 £)I'j sofar as any of such efforts are evidenced 
by any writing or document, a copy of each 
of such documents.

48. The particulars (with dates, names, sums, 
and results achieved, and all other details) 
of all efforts made by the complainant, at 
any time since January 1, 1929, to effectuate 
a reduction in the taxes of 490 Broad Street, 
Newark, N. J. Also the names of all attor-
neys, agents and experts engaged by the 
complainant in connection with such efforts,40
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the, date of their engagement and the com-
pensation paid to each of them. Also, in-
sofar as any of such efforts are evidenced by 
any writing or document, a copy of each of 
such documents.

49. The particulars (with dates, names, sums, 10 
and results achieved, and all other details)
of all efforts made by the complainant, at 
any time since January 1, 1929, to effectuate 
a reduction in the taxes of 492 Broad Street, 
Newark, N. J. Also the names of all attor- 
neys, agents and experts engaged by the 
complainant in connection with such efforts, 
the date of their engagement and the com-
pensation paid to each of them. Also, in-
sofar as any of such efforts are evidenced by 2n 
any writing or document, a copy of each of 
such documents.

50. The amount of income paid out by the com-
plainant during 1929, and the name of the 
recipient thereof; the cash balance in the 
possession of the trustee-complainant as of 
January 1, 1930.

51. The amount of income paid out by the com-
plainant during 1930, and the name of the 
recipient thereof; the cash balance in the 30 
possession of the trustee-complainant as of 
January 1, 1931.

52. The name of the tenant in possession of 561 
Broad Street, Newark, N. J. during 1929 
and the early part of 1930; a copy of the 
lease by which said tenant had possession.

53. The sums due from the tenant of 561 Broad 
Street, Newark, N. J. as of May 1, 1930 and 
an itemization of the property of said ten- 40
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ant, and the value of said property, in said 
premises as of that date.

54. Whether the trustee-complainant received 
from Jacob Doll & Son a note as referred 
to in paragraph 8 of the counterclaim; what

10 payments of principal were received on ac-
count of said note and the date of the re-
ceipt thereof; the sum left unpaid by Jacob 
Doll & Son.

55. The date until which Jacob Doll & Son re-
mained in possession of 561 Broad Street, 
Newark, N. J . ; the sums due from said 
Jacob Doll & Son as of that date.

56. The particulars (with dates, names, sums
qq  and results achieved and all other details)

of all efforts made by the complainant to 
collect the sums left unpaid by Jacob Doll 
& Son; if any claim was tiled in writing, 
specify when and in what court such claim 
was tiled, and the address of such court (if 
it is not located in New Jersey) and the 
amounts collected in consequence of the til-
ing of such claim, and the dates of the col-
lection of all of such amounts.

3q  57. The cash balance in the possession of the 
trustee-complainant as of August 28, 1939.

58. The amount of money withdrawn by the 
trustee-complainant on or about August 29, 
1939, from the trust account, and appro-
priated to complainant’s own use; the cash 
balance in the possession of the trustee- 
complainant after the withdrawal of the 
amount last referred to.

59. The cash balance in the possession of the 
40 trustee-complainant as of June 11, 1943.
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60. The cash balance in the possession of the 
trustee-complainant as of December 31, 1943.

61. A full and complete statement of which sums 
—of those mentioned in paragraph 17 of the 
counterclaim—the complainant-trustee, in its 
individual corporate capacity, is now will- 10 
ing to pay.

Third: The complainant be decreed and di-
rected to file its accounting in this honorable 
court, such accounting to cover the entire period 
for which it has not heretofore accounted.

Fourth: The complainant be surcharged for 
all the losses sustained by the estate committed 
to its care and that said complainant, in its in-
dividual corporate capacity, be directed forth- 
with to pay the amount of such losses and in-
terest thereon in such manner as this court may 
direct.

Fifth: The complainant be directed and de-
creed to pay forthwith all unpaid taxes affecting 
561 Broad Street, 490 Broad Street and 492 
Broad Street, Newark, N. J., and to procure the 
cancellation and discharge of any tax certificates 
affecting said properties or any thereof, and that 3^ 
such payments may be made at the personal 
expense and cost of Fidelity Union Trust Com-
pany, a corporation.

Sixth: The complainant be removed as trus-
tee, a successor trustee appointed, and the com-
plainant be directed and decreed to turn over, 
transfer and convey all property and moneys 
to such successor trustee.

40
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Seventh: Margaret Sayre and Dorothy Sayre 
Farcins may make full and complete answer to, 
and discovery of, the averments of paragraphs 
22 and 23 of the counterclaim.

^  Eighth: Margaret Sayre, without limiting the 
generality of the requirement for complete an-
swer and discovery, also specifically and com-
pletely state:
1. What interest, if any, she claims to have in 

the trust res.
2. The date and place of her birth, the names 

of her parents, the date whereon she entered 
the United States and the address at which 
her first abode in the United States was

20

30

taken up.
3. The date whereon, the place where, and the 

circumstances under which she first became 
acquainted with the late Henry N. Sayre 
and the late Louise Martz Sayre.

4. The full name and address of the person to 
whom—at any time prior to March 9, 1917— 
she was m arried; the place and date of such 
marriage, the name of the officiating officer 
thereat, and the address at which she and 
her husband first took up their abode.

5. Whether, and if so, when and where she was 
known as Mrs. Margaret Meyer or Mrs. 
Margaret Meyers; whether she is not so 
known at her present place of abode; whether 
she is the subscriber to the telephone service 
at 202 Washington Avenue, Bridgeport, 
Conn., under the name of Margaret Meyers; 
whether she is not reputed to be the widow 
of Frederick Meyers in the community

40
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wherein she resides, giving the name of 
such community and the particular address 
therein at which she resides.

6. The date and place of the birth of the per-
son now known as Dorothy Sayre Farcus; 
the name of the attending physician or mid-
wife; whether she did not, on the birth of 
said Dorothy, state Frederick Meyers (or 
Frederick Meyer) to be the father of said 
Dorothy.

7. Said Margaret Sayre’s residence on July 23, 
1925; the name of the owner of the building 
where she was then residing.

Ninth: Dorothy Sayre Farcus, without limit-
ing the generality of the requirement for com-
plete answer and discovery, also specifically and 
completely state:—
1. What interest, if any, she claims to have in 

the trust res.
2. The date and place of her birth; the maiden 

name of her mother.
3. If she claims to be the legitimate issue of 

the late Henry N. Sayre, and if she was 
born elsewhere than in New Jersey, state 
the text of the law (and the reference to the 
official publication of such law) pursuant to 
which she claims legitimacy.

Tenth: This defendant may have such further 
and other relief as may be just and equitable.

KANTER & KANTEE, 
(Kanter & Kanter) 

Solicitors for and of counsel 
with Dudley 0. Sayre.

10

20

30

40
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---------------->-----------------------
[SAME TITLE ]

---------------------- *----------------------
10

To the Defendant, Dudley 0. Sayre, or his solici-
tors, Messrs. Kanter $  Kanter:

P l e a s e  t a k e  n o t i c e  that on Tuesday, Febru-
ary 8, 1944, at the hour of ten o’clock in the 
forenoon (EWT) or as soon thereafter as coun-
sel can be heard, at the Chauncey Chambers, 
1060 Broad Street, in the City of Newark, New 
Jersey, we shall apply to the Chancellor for an 

20 order striking out the counterclaim filed by you 
in the above entitled cause, for the following 
reasons:

The cause of action set forth in said counter-
claim is unrelated to the relief claimed by the 
complainant in its bill of complaint; it is not de-
fensive to the complainant’s right to the decree 
sought by said bill of complaint; and it is not 
germane to the complainant’s cause of action, 
as hereinafter appears, to wit:

The complainant, as trustee, in the first cause 
of action set forth in its bill of complaint, prays 
that this court may instruct the complainant in 
its capacity as substituted trustee under the last 
will and testament of Marcus Sayre, deceased, 
whether it should sell and convey the premises 
known as #561 Broad Street, Newark, New Jer-
sey, held as part of the corpus of the trust fund, 
in accordance with the terms and conditions of 
a certain contract annexed to the bill of com-
plaint, and in the second cause of action, the

40
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complainant prays that this court should instruct 
the complainant, as trustee as aforesaid, whether 
it should sell certain trust property consisting of 
the premises known as #490 Broad Street and 
#492 Broad Street, Newark, New Jersey, re-
spectively, at public auction, or if no bids should 
be received for the same or if any bids should 
not be confirmed by this court,, then whether the 
complainant should abandon said premises or 
either of them. The counterclaim does not set 
forth or purport to set forth any defense to the 
relief requested by the complainant or any rea-
son why the same should not be granted; but, on 
the other hand, charges the complainant with 
mismanagement and negligence, as trustee, in the 
management and conduct of the trust property, 
and prays that the complainant be directed to 
file its accounting as such trustee; that it be 
individually surcharged for all losses alleged to 
have been sustained by the trust estate as a 
result of the alleged mismanagement and mis-
conduct; that complainant, in its individual ca-
pacity, be directed and decreed to pay unpaid 
taxes affecting the several premises hereinbefore 
mentioned; that the complainant be removed as 
trustee; that a successor-trustee be appointed; 
and that the complainant, as trustee, and individ-
ually, be directed to answer certain interroga-
tories annexed to the counterclaim, all of which 
relate to said alleged misconduct and misman-
agement.

It is submitted that the matters set forth in 
the counterclaim do not present any exceptional 
or unusual circumstances which would afford 
justification for the retention of the same, in-
volving a departure from the usual practice, 
where the issues so created are wholly independ-

10

20

30

40



76

Motion to Strike Out Counterclaim.

ent of the issues arising under the bill of com-
plaint, but if for any reason whatsoever the 
court should be of the opinion that the same 
should be retained, then we will, at the time and 
place aforesaid, apply for an order for a sepa- 

j q  rate hearing upon the cause of action set forth 
in said counterclaim in accordance with Chan-
cery Rule No. 27.

If the court should be of the opinion that the 
counterclaim should be retained, then we shall, 
at the time and place aforesaid, apply for an 
order striking out all of the interrogatories con-
tained in said counterclaim, consisting of Nos. 
1 to 62 inclusive under the Second Paragraph of 
the prayers, Nos. 1 to 7 inclusive under the 
Eighth Paragraph of the prayers, and Nos. 1 to 

20 3 inclusive under the Ninth Paragraph of the
prayers; for the following reasons: The dis-
covery sought by the interrogatories is merely 
incidental to the relief prayed for in the counter-
claim wherefore said counterclaim is not a tech-
nical bill for discovery, and under Chancery Rule 
No. 84, interrogatories may not be served until 
issue is joined upon the counterclaim.

If this court should be of the opinion that the 
counterclaim should be retained and that the ser- 

30 vice of the interrogatories is not permature, 
then at the time and place aforesaid, we will 
further apply for an order striking out certain 
of the interrogatories as hereinafter indicated, 
for the reasons set forth:

I n t e r r o g a t o r i e s  l i s t e d  u n d e r  t h e  s e c o n d  p a r a -

g r a p h  OF TH E PRAYERS.

40

No. 36: Upon the ground that the interroga-
tory improperly seeks the names of witnesses, is
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vexations and impertinent in character, and pur-
ports to pry into the case of the adversary.

Nos. 38 to 40 inclusive: Upon the ground that 
the determination of value is a matter of evi-
dence o n ly th a t the complainant is not qualified 
to render its own opinion of value; and that the 
information sought is equally within the knowl-
edge of the counter claimant.

Nos. 47 to 49 inclusive: Upon the ground that 
there is no allegation made either in the bill of 
complaint or in the counterclaim that a reduc-
tion in taxes covering the several premises men-
tioned therein was sought or that the same should 
have been sought, wherefore the same are not 
relevant to the matters material to the issue.

No. 52 to the extent that a copy of the alleged 
lease is requested: Upon the ground that it is 
vexatious to require the complainant to make a 
copy thereof, if such there be.

No. 61: Upon the ground that the same is 
not material to the issue and a responsive an-
swer would not constitute relevant or competent 
evidence.

I n t e r r o g a t o r i e s  l i s t e d  u n d e r  t h e  e i g h t h  p a r a -
g r a p h  OF THE PRAYERS.

Nos. 1 to 7 inclusive : Upon the ground that 
the corpus of the trust fund is not distributable 
until the death of the life tenant, Mary Estelle 
Sayre; the determination of the residuary bene-
ficiaries requires a construction of the Will as 
well as a determination of the identity and 
legitimacy of the parties who are entitled to

10
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s h ar e t h er ei n, w h er ef or e s u c h i n q uir y is pr e-
m at ur el y m a d e a n d is n ot r el e v a nt t o t h e is s u e s 
cr e at e d b y t h e bill of c o m pl ai nt a n d c o u nt er-
cl ai m.

_  I n t e r r o g a t o r i e s  l i s t e d  u n d e r  t h e  n i n t h  p a r a -

g r a p h  O F T H E P R A Y E R S.

N os. 1 t o 3 i n cl u si v e: F o r t h e r e a s o n s s et 
f ort h i n t h e l a st pr e c e di n g p ar a gr a p h.

H O O D, L A F F E R T Y & E M E R S O N, 
H o o d , L a f f e r t y  & E m e r s o n ,

S oli cit or s of C o m pl ai n a nt Fi d elit y U ni o n 
T r u st C o m p a n y a s s u b stit ut e d tr u st e e 
u n d er t h e l a st will a n d t e st a m e nt of 

2 0 M ar c u s S a yr e, d e c e as e d, a n d Fi d elit y
U ni o n T r u st C o m p a n y i n it s i n di-
vi d u al c a p a cit y.

R e pli c ati o n.

( Fil e d A pril 5, 1 9 4 4.)

■■■ ♦ --------------------

3 0 [ S A M E TI T L E.]
- -- -------- ■» ------------------

T h e c o m pl ai n a nt j oi n s is s u e o n t h e a n s w er of 
t h e d ef e n d a nt, D u dl e y 0. S a yr e.

H O O D, L A F F E R T Y & E M E R S O N, 
H o o d , L a f f e r t y  & E m e r s o n ,

S oli cit or s of C o m pl ai n a nt.

4 0
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Order Disposing of Certain Motions. 

(Filed April 11, 1944.)

[SAME TITLE.]
--- ----------------- +---------------------

10This matter being opened to the Court by 
Messrs. Hood, Latferty & Emerson, solicitors of 
the above named complainant, and solicitors of 
Fidelity Union Trust Company (in its separate 
corporate capacity, made a defendant herein by 
the counterclaim of Dudley 0. Sayre) in the 
presence of Messrs. Kanter & Kanter solicitors 
of the defendant and counter-claimant Dudley
0. Sayre, on the following motions submitted 
on behalf of the complainant and of the Fidelity 
Union Trust Company, individually, to wit:
1. to strike the counterclaim of Dudley 0.

Sayre,
2. in the alternative, for a separate hearing 

upon the cause of action set forth in the 
counterclaim of Dudley O. Sayre,

o. to strike interrogatories Nos. 1 to 62, both 
inclusive, of the second paragraph of the 
prayers of the aforesaid counterclaim of 
Dudley 0. Sayre, 30

4. to strike interrogatories Nos. 1 to 7, both 
inclusive, of the eighth paragraph of the 
prayers of the aforesaid counterclaim of 
Dudley 0. Sayre,

5. to strike interrogatories Nos. 1 to 3, both 
inclusive, of the ninth paragraph of the 
prayers of the aforesaid counterclaim of 
Dudley 0. Sayre, and

40
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6. in the alternative, to strike interrogatories 
Nos. 36, 38, 39, 40, 47, 48, 49, 52 (to the 
extent that interrogatory #52 requests a 
copy of the lease therein referred to) and 
61, of the second paragraph of the prayers 
of the aforesaid counterclaim of Dudley
0. Sayre,

and the Court having heard and considered the 
oral arguments of the solicitors aforesaid, and 
having also read and considered their respective 
briefs, and now being of the opinion that this 
order should be made,

It is thereupon on this 11th day of April, 1944, 
o r d e r e d  that:

20 F irs t: The aforesaid motion to strike the 
counterclaim be, and the same hereby is, denied.

Second: A separate hearing shall be had upon 
the cause of action set forth in the counter-
claim of Dudley 0. Sayre. I t having been rep-
resented to the Court that the complainant has 
filed a replication joining issue upon the answer 
of said Dudley 0. Sayre, complainant shall have 
the right to apply for an order of reference of

30 this cause forthwith, notwithstanding the fact 
that the issue has not yet been joined upon the 
cause of action set forth in said counterclaim.

Third: The motion to strike interrogatories 
Nos. 1 to 62, both inclusive, of the second para-
graph of the prayers, Nos. 1 to 7, both inclusive, 
of the eighth paragraph of the prayers, and 
Nos. 1 to 3, both inclusive, of the ninth para-
graph of the prayers, as a whole, on the ground 
they are premature, be, and the same hereby

• « A

is denied.
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Fourth: The following interrogatories, to 
wit, Nos. 36, 38, 39, 40, 47, 48, 49, 52 (to the 
extent that this interrogatory requests a copy 
of the lease therein referred to) and 61, of the 
second paragraph of the prayers of the afore-
said counterclaim of Dudley 0. Sayre, be, and 
the same hereby are, stricken. However, after 
the counterclaim aforesaid and the remaining 
interrogatories shall have been answered, if said 
Dudley 0. Sayre deems the terms of the lease 
(referred to in said interrogatory No. 52) ma-
terial to his case, he may petition this Court 
for leave to inspect and copy said lease, pursuant 
to Rule 86 of this Court.

10

Fifth: The time for the complainant and 
Fidelity Union Trust Company (in its separate 20 
corporate capacity) to file their answer herein 
to the aforesaid counterclaim of Dudley 0. Sayre, 
be, and the same hereby is, extended for twenty 
days from the date hereof.

Respectfully advised,
J o h n  0 .  B i g e l o w ,

V.C.

LUTHER A. CAMPBELL, ^
C.

40
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Special Replication of Complainant to Coun-
terclaim of Defendant, Dudley O. Sayre.

(Filed April 29, 1944.)

-------------------+— ----------------
[SAME TITLE.]

10 ________________ ♦-------------------------

As to the counterclaim contained in the answer 
of the defendant, Dudley 0. Sayre, complainant, 
Fidelity Union Trust Company, as substituted 
trustee as aforesaid and in its separate cor-
porate capacity, says:

1. Paragraph 1 is admitted, except that the 
last will and testament referred to therein was

^  admitted to probate on April 6, 1909, instead of
™  April 6, 1906 as therein alleged.

2. Paragraphs 2 and 3 are admitted.

3. So much of paragraph 4 which states that 
the income from the property at 561 Broad 
Street, Newark, New Jersey, was not commen-
surate with the value thereof and that the value 
of said property at all times therein referred to 
wTas in excess of $110,000.00 is denied.

30 Further answering the statements contained in 
said paragraph, complainant says that the rentals 
payable under the lease with Jacob Doll & Sons, 
Inc., which commenced May 1, 1921, were suffi-
cient to pay the costs of management of the prem-
ises at 561 Broad Street, Newark, New Jersey, 
and to produce a surplus income through De-
cember 31, 1928. Said tenant was obligated, in 
addition to the rental, to pay all current taxes. 
Approximately one-half of the 1929 taxes were

40
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Special Replication of Complainant to Counter-
claim of Defendant, Dudley 0. Sayre.

paid early in January, 1930. The tenant de-
faulted as to the remainder. Said part payment 
of taxes, together with the rentals which were 
received on account of 1929 rentals, were suffi-
cient to pay the costs of maintenance and the 
current taxes for said year and at the same time 
to produce a surplus.

4. The statements contained in paragraph 5 
are denied.

Further answering said paragraph complain-
ant says that the will of Marcus Sayre probably 
did not vest in the trustee a power to sell said 
premises and complainant was so advised by 
counsel; a sale by the complainant, as trustee, 
purporting to act under such powers as were 20 
contained in the will, would create a serious 
question as to the marketability of the title and 
a deed of the trustee probably would not be ac-
ceptable. Complainant further says that in 1929 
and for a period thereafter no emergency had 
arisen not contemplated by the testator which 
would invoke the jurisdiction of a court of equity; 
and that even if an advantageous offer were re-
ceived for said premises, there were no proceed-
ings available to the complainant by which a sale ^  
of the same could be effectuated at the direction 
of any court in such a manner as to afford a 
marketable title. Complainant further says that 
at the times mentioned in said paragraph the 
defendant, Dudley 0. Sayre, and the other bene-
ficiaries of said estate believed the value of said 
premises to be greatly in excess of what the 
premises were actually worth and what they 
would bring at the current market. No offers

40
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worthy of serious consideration were received 
for the premises in question and any application 
submitted to the court for consideration of the 
same would be fruitless.

5. The statements contained in paragraph 6 
are denied, except that the schedules are correct 
with the following exceptions, to wit:

(a) The interest of $26.24 upon the 1928 tax 
assessment was paid by the tenant.

(b) The total tax payable for 1934 is $2,996.65 
instead of $2,256.90 as alleged in said paragraph. 
The difference between the two figures herein 
mentioned is $739.75, which said sum was paid

20 on October 20, 1936, together with interest of 
$160.75.

(c) The taxes and interest set forth for the 
year 1935 are correct, except for a difference of 
ten cents in the total interest paid by the com-
plainant.

(d) As to the 1936 taxes amounting to 
$2,743.20 the complainant made additional pay-
ments not set forth in the schedule thereof, as 
follows: $201.50 on April 9, 1940 and $176.07

- on April 13, 1940, whidh together with the pay-
ments alleged in said schedule total the entire 
taxes payable for said year. The payments of 
interest for 1936 are correct except for the last 
figure in the column of $159.09. In lieu thereof 
complainant made the following payments, to 
w it: $48.50 and $42.41.

6. Answering the statements contained in 
paragraph 7, complainant says the sum of inter-

40
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est payments referred to in paragraph 6 are as 
follows:

Interest paid on 1928 taxes—None by complainant per-
sonally; interest was paid 
by tenant.

1929 . C 6 —$319.20
1930 i i —$450.37
1931 i i —$359.36
1932 i i —$316.64
1933 6 C —$401.90
1934 C i —$709.25
1935 t i —-$563.45
1936 a —$625.28

T o t a l

10

7. The complainant denies all the statements 
contained in paragraph 8 except so much thereof 
which alleges that the tenant of the premises at 
561 Broad Street, Newark, New Jersey, during all 
of 1929 and during the forepart of 1930 was 
Jacob Doll & Sons, Inc., and that the rental of 
said premises was $5,000.00 per annum, payable 
in equal monthly installments in advance, to-
gether with the annual taxes, and that the com-
plainant accepted the tenant’s note in the sum 
of $4,902.12, of which $500.00 on account of 
principal and $33.49 on account of interest were 
collected by the complainant on or about July 3 
1930.

20

Further answering the statements contained 
in said paragraph, complainant says that com-
plainant in the exercise of proper business judg-
ment executed with Jacob Doll & Sons, Inc., a * 
written agreement dated May 21, 1930 which was, 
in general, in the following tenor, to w it:

Said Agreement recited the tenant was in-
debted to the complainant for rent for the months ^
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of March, April and May, 1930 and for one- 
half of the 1929 taxes and as of June 1, five- 
twelfths of 1930 taxes, all of which totaled $4,- 
902.12. Said Agreement further provided that 

2Q the tenant would, on June 1, 1930, surrender to 
the complainant said premises, together with the 
changes, alterations, additions, repairs and im-
provements made by it during the term of the 
lease without liability on the part of the com-
plainant to pay for same, reserving to itself the 
trade fixtures and trade appliances which it 
covenanted to remove before June 1, 1930 and 
would transfer to complainant all insurance 
policies, fire, casualty or plate glass, without re-
quiring payment of premium for the unexpired 

20 terms thereof. Said Agreement further pro-
vided that the tenant would deliver its note to 
complainant in the sum of $4,902.12 on account 
of rent and tax arrearages payable on June 1, 
1930. Pursuant to said Agreement to tenant did 
surrender said premises and delivered its note to 
the, complainant to the end that complainant was 
then and there in a position to lease and rent 
said premises to a responsible party forthwith. 
Complainant says that the sum of $500.00 on ac- 

30 count of principal and interest of $33.49 were 
paid as alleged in said paragraph. Complainant 
used its best efforts to collect the balance thereof, 
including the institution of suit against the ten-
ant on account of same and attendance by its at-
torneys at the following receivership proceed- 

# ings. Complainant did, in fact, receive dividends 
from the receivers of $44.02 and $88.04 respec-
tively, on account of the claim of $4,402.12 filed 
with the receivers.

40
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8. The statements contained in paragraph 9
are denied, except that complainant admits that 
it did pay income from the trust estate to the life 
tenant during the years 1929 and 1930 and com-
plainant says that said payments were legally 
and properly made. ™

9. Complainant denies the statements contained 
in paragraph TO, except so much thereof which 
says that no part of the 1937, 1938 and 1939 
taxes had been paid in August, 1939 and which 
sets forth the schedule of taxes which were pay-
able for the years 1937, 1938 and 1939, respec-
tively.

Further answering the statements contained 
therein, complainant says that it paid to itself 20 
the sum of $1,400.00 representing commissions 
upon income received for prior years at the rate 
of 5 % to which it was legally entitled for ser-
vices as trustee and that complainant was under 
no obligation to apply funds so earned by it for 
and on account of taxes on real estate.

10. The statements contained in paragraph 11
are denied. The schedule of receipts, expenses
and balance is as follows: ~ .

ou
Year Minimum Receipts Expenses . Balance

1937’ $2,402.86 $264.86 $2,138.00
1938 2,753.20 328.57 2,424.63
1939 2,753.18 576.85 2,176.33

The total net income for said period is $6,738.96 
and complainant during the years 1937, 1938 and 
1939 paid taxes totaling $8,304.95 on account of 

■ the balance of 1934 taxes and on account of 1935 
and part of 1936 taxes, together with interest. 
Wherefore* complainant paid during the said 40
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three-year period a sum on account of taxes in 
the amount of $1,565.99 in excess of the current 
taxes for the three years comprising said period.

11. The statements contained in paragraph
12 are denied, except the schedule which is cor-
rect with the exception of the sum total of in-
terest in the amount of $224.19. The interest 
actually paid by the complainant was $229.96.

12. The statements contained in paragraph
13 are denied, excepting the figures set forth in 
the schedules which are correct so far as they 
go. Complainant further says that an addi-
tional payment of $266.56 for 1943 taxes and

20 $7.80 for interest on the same was made by the
complainant on December 16, 1943.

Further answering the statements therein con-
tained, complainant says all payments on ac-
counts of taxes were made in accordance with 
the covenants in a certain lease with Lautei 
Humana Company covering said premises at the 
time of such payments, which covenants required 
the complainant as lessor to apply the rental re-
ceived thereunder to the current costs, charges, 

'30 maintenance and operation, and thereafter, aftei 
setting aside a reserve for contingencies, to apply 
the excess on account of tax arrearages.

13. Complainant denies the statements con-
tained in paragraph 14, except the schedule of 
figures relating to 490 Broad Street and 492 
Broad Street, Newark, New Jersey, which is sub-
stantially correct.

Further answering said paragraph, complain-
ant says that the said premises were subject to 

40 the same limitations imposed by the will of
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Marcus Sayre which are set forth at length in 
paragraph 4 hereof with respect to the property 
at 561 Broad Street, Newark, New Jersey, and 
that the complainant was under the same dis-
abilities with respect to sale thereof as is set 
forth in paragraph 4 hereof. Complainant re-
peats all the statements therein made with re-
spect to the foregoing, which complainant says 
are equally applicable to the premises at 490-492 
Broad Street.

14. Answering the statements contained in 
paragraph 15, complainant says that its Fourth 
Intermediate Account was tiled on November 29,
1929 and covered the period of its administra-
tion from January 3, 1927 to November 12, 1929. 20 
The corpus of the trust fund consisted of the real 
estate located at 490 Broad Street, 492 Broad 
Street and 561 Broad Street, all in Newark, New 
Jersey, only, and was not subject to disposition
by the complainant. Wherefore, the account con-
sisted of receipts and disbursements of income 
only and the only interested party thereto was 
the life tenant to whom the said income was pay-
able. Complainant denies that it had been the 
constant position of the complainant that in the gQ 
management and conduct of this trust (at least 
up until such date as upon which the present life 
tenant may die) no remainderman has any right 
or power to have his (or her) voice listened to or 
wishes observed by said complainant.

15. The statements contained in paragraphs 
16, 17, 18, 19, 20, and 21 are denied.

16. Complainant has no knowledge or infor-
40
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mation sufficient to form a belief as to the state-
ments contained in paragraphs 22 and 23.

17. Further answering said counterclaim, 
complainant says that it has at all times during 
the period of the acts complained of, properly, 
diligently and prudently and in the exercise of 
good business judgment administered the Estate 
of Marcus Sayre, deceased, both as to corpus 
and as to income and that it has at all times kept 
all the immediate beneficiaries of said estate who 
were known to it advised concerning the prob-
lems that arose in the course of administration 
and frequently consulted with them concerning 
the solution thereof.

20 18. Further answering said counterclaim, 
complainant says that the defendant, Dudley 0. 
Sayre, knew, or had full opportunity with rea-
sonable care to ascertain, all the matters and 
things concerning the administration of the trust 
estate of which complaint is made in the counter-
claim; that he frequently conferred with the com-
plainant from time to time from 1929 on con-
cerning the situation of the trust estate, was

jjQ given full information thereon by the complain-
ant ; that he acquiesced in the manner of com-
plainant’s management and handling of the trust 
properties; that he knew that a sale at a reason-
able figure was impracticable heretofore; that 
he took no steps on his part to seek or obtain 
adjudication or the instructions of this or any 
other court on the matters now complained of; 
that he delayed in his objections and charges for 
so long a period that the complainant is preju-
diced by loss of material proofs that otherwise

40
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Answers to Interrogatories Annexed to Answer 
of Dudley 0. Sayre, Filed Herein, Addressed 
to Complainant.

would be available, and that he is estopped and 
barred from his counterclaim by his acquiescence 
and laches.

HOOD, LAFFERTY & EMERSON, 10 
H o od , L a f f e r t y  & E m e r s o n ,

Solicitors of Complainant, Fidelity Union 
Trust Company, as Substituted Trustee 
under the Last Will and Testament of 
Marcus Sayre, deceased, and in its 
Separate Corporate Capacity.

Answers to Interrogatories Annexed to An- 20 
swer of Dudley O. Sayre, Filed Herein, 
Addressed to Complainant.

(Filed April 29, 1944.) 

Answer to First Interrogatory:

Year
Gross Income 

Received
1929
1930
1931
1932
1933
1934
1935
1936
1937
1938
1939
1940
1941
1942
1943

$8,309.09
1,923.69
2,738.04
3.850.00
3.500.00
3.069.02 
2,139.42
2.425.00 
2,402.86
2.771.03 
2,755.18

675.00
1.200.00 
3,006.13 
2,700.00

30

40
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of Dudley O. Sayre, Filed Herein, Addressed 
to Complainant.

10

20

30

Answer to Second Interrogatory:

Year
Gross Income 

Received

1929 $3,050.00
1930 2,550.00
1931 1,540.00
1932 1,371.00
1933 1,146.17
1934 1,387.00
1935 1,182.00
1936 1,028.00
1937 720.00
1938 420.00
1939 155.00
1940 75.20
1941 215.00
1942 45.00
1943 70.00

Answer to Third Interrogatory:
Gross Income 

Received

$3,280.00
2.850.00
2.525.00
2.800.00 
1,354.16
2,632.00

433.29
295.00 
705.90
642.30
725.00
845.00
672.00
180.00
105.00

Year

1929
1930
1931
1932
1933
1934
1935
1936
1937
1938
1939
1940
1941 
,1942 
1943

40
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of Dudley 0. Sayre, Filed Herein, Addressed 
to Complainant.

Answer to Fourth Interrogatory:
Operating Expenses

Year Excepting Taxes
1929 $ 1.35
1930 347.16
1931 862.65
1932 252.41
1933 260.04
1934 470.92
1935 1,117.19
1936 84.74
1937 264.86
1938 328.57
1939 576.85
1940 100.86
1941 206.66
1942 80.63
1943 114.61

to Fifth Interrogatory:
Operating Expenses

Year Excepting Taxes
1929 $538.66
1930 119.93
1931 267.88
1932 83.86
1933 205.20
1934 138.28
1935 218.05
1936 83.03
1937 83.20
1938 187.26
1939 62.32
1940 54.16
1941 97.51
1942 69.75
1943 113.71

10

20

30

40
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to Complainant.

Answer to Sixth Interrogatory:

Year
Operating Expenses 

Excepting Taxes

10

20

30

1929 $370.16
1930 209.20
1931 254.10
1932 170,10
1933 68.66
1934 205.83
1935 389.08
1936 306.35
1937 276.31
1938 405.78
1939 108.28
1940 68.67
1941 97.52
1942 85.00
1943 123.25

Answers to Interrogatories Seven to Twenty-
two inclusive :

Taxes Date of
InterestYear Assessed Payment Principal

1928 $3,669.14 11-8-28 $1,834.57 None
5-7-29 1,834.57 $144.41

1929 3,640.40 1-6-30 1,820.20 98.30
4-20-31 895.20 104.80
4-24-31 925.00 116.10

1930 4,200.04 9-3-31 1,348.00 152.00
10-13-31 752.02 91.85

12-2-31 1,100.02 99.52
2-9-32 1,000.00 107.00

1931 4,143.18 7-6-32 1,071.59 82.00
9-2-32 1,000.00 87.85

1-24-33 555.71 44.29
2-10-33 250.00 20.90
4-21-33 1,000.00 97.25
5-16-33 265.88 27.07

40
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Year
Taxes Date of

Assessed Payment Principal Interest
1932 3,955.80 12-20-32 481.00 19.00

5-16-33 530.00 34.90
6-24-33 326.00 24.00 107-21-33 370.50 29.50
8-18-33 326.10 23.90

10-20-33 470.65 29.35
1-30-34 462.35 37.65

4-5-34 531.50 68.50
6-19-34 457.70 49.84

1933 2,781.44 2-14-35 1,390.72 166.27
3-2-36 854.62 145.38

4-29-36 536.10 90.25
1934 2,996.65 10-20-36 739.25 160.75

1-13-37 409.12 90.88
5-6-37 322.25 77.75 2010-7-37 1,199.43 300.57

12-15-37 326.60 79.30
1935 2,385.60 12-15-37 240.55 53.55

1-18-38 244.10 55.90
3-14-38 242.10 57.90

5-9-38 202.74 47.26
6-29-38 241.88 58.12
9-20-38 482.14 117.86

10-19-38 241.60 58.40
11-10-38 243.37 56.63
12-30-38 247.12 57.83

1936 2,743.20 1-19-39 205.00 45.00
2-6-39 327.10 72.90 30

3-22-39 247.96 52.04
5-17-39 327.30 72.70

6-8-39 163.00 37.00
8-8-39 246.60 53.40
9-9-39 163.15 36.85

12-1-39 403.06 96.94
1-13-40 201.25 48.75
2-17-40 81.21 18.79

4-9-40 201.50 48.50
4-13-40 176.07 42.41

40
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to Complainant.

Taxes Date of
Year Assessed Payment Principal Interest

1937 2,140.20 4-13-40 25.75 5.77
5-11-40 324.75 75.25
7-31-40 240.45 59.55
7-23-41 145.41 44.59
8-27-41 145.20 44.80

1937 2,659.97 None None
1939 1,501.50 None None
1940 1,855.12 None None
1941 2,323.00 1-27-42 657.40 42.60

2-17-42 87.76 4.67
3-30-42 171.38 11.22
4-13-42 180.10 9.90
5-8-42 180.44 9.56
7-1-42 168.25 10.70
7-7-42 202.95 10.80

9-19-42 391.50 24.50
10-6-42 175.60 11.22

11-16-42 107.62 7.68
1942 1,682.22 11-16-42 93.08 5.02

12-12-42 201.00 12.18
1-13-43 200.30 13.45
2-18-43 193.63 11.72
3-18-43 201.46 12.29
5-17-43 390.10 26.05
7-16-43 367.56 19.85
9-16-43 35.09 2.16

1943 1,120.41 9-16-43 309.18 13.57
10-9-43 179.00 7.52

11-19-43 205.95 7.80
12-16-43 266.56 6.50

40
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of Dudley 0. Sayre, Filed Herein, Addressed 
to Complainant.

Answers to Interrogatories Twenty-three to
Twenty-eight, inclusive:

Taxes Date of
Year Assessed Payment Principal Interest
1928 $1,383.00 5-18-28 $693.23 None

10-22-28 689.77 None
1929 1,375.60 5-27-29 687.80 None

11-26-29 687.80 None
1930 1,528.14 7-15-30 815.00 None

3-11-32 713.14 82.06
1931 1,440.76 3-11-32 759.75 None

9-28-32 476.15 None
12-1-32 204.86 84.45

1932 1,375.60 12-14-33 216.65 23.35
2-13-34 471.15 46.35
8-27-34 687.08 84.11

1933 977.44 10-20-36 161.55 38.45
5-6-37 137.15 37.85

10

20

The balance of 1933 taxes are unpaid.
are unpaid.i i a

i i1936 “ “
1937 “ “
1938 “ “
1939 “ “
1940 “
1941 “ “
1942 “ “
1943 “ “

amount ofi i a
i  i  

i i 
i C 
l i 
t i 
il 
l  i

a M a

$1,087.70 
903.84 

1,024.89 “ 
992.61 “ 

1,134.06 “ 
1,223.95 “ 

819.65 “ 
759.00 “ 
571.32 “ 
573.48 “

6 i 
i i 
C i 
i t

1934 taxes in the
1935 “

i l  l i

a n
a . a
ii ii

a a
a  -a
n a

Answers to Interrogatories Twenty-nine to 
Thirty-five, inclusive :

Year
Taxes

Assessed
Date of 

Payment Principal
1928 $1,524.95 5-18-28 $764.69

1929 1,516.20
10-22-28
5-27-29

760.26
758.10

11-26-29 758.10
40
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of Dudley 0. Sayre, Filed Herein, Addressed 
to Complainant.

Taxes Date of
Year Assessed Payment Principal Interest

1930 1,527.07 7-15-30 721.34
11-28-30 805.73

1931 1,627.82 6-3-32 871.90
10-25-32 500.00
11-22-32 255.92 $111.28

1932 1,554.20 12-14-33 777.10 81.56
4-25-34 590.00 60.00
5-16-34 187.10 19.16

1933 1,121.76 12-12-34 552.35 59.05
4-29-36 569.41 99.99

1934 1,248.30 10-20-36 164.20 35.80
5-6-37 138.80 36.20

The balance of 1934 taxes are unpaid.

1935 taxes in the amount of $; 994.56 are unpaid.
1936 a  i  6 4 4 6 6 6 6 1,234.44 “ 6 6

1937 t 6 6 6  4 4 6 6 6 6 918.81 6 6

1938 a  a  a 6 6 6 6 1,147.89 “ 6 6

1939 a  44 6 6 6 6 6 6 1,474.20 “ 6 6

1940 4 6  4 6  6 6 6 6 6 6 1,023.35 6 6

1941 6 6  6 6  6 6 6 6 6 6 902.75 “ 6 6

1942 6 6  6 6  6 6 6 6 6 6 581.90 “ * 4  4-

1943 6 6  6 6  6 6 6 6 6 6 584.10 “ 6 6

Answer to Thirty-seventh Interrogatory: No-
vember 29, 1929; covering period from January 

^  3, 1927 to November 12, 1929; filed in Essex
County Orphans’ Court; no notice given by com-
plainant to said defendant of filing of the ac-
counting and no notice given to said defendant 
of the allowance of such accounting prior to the 
date of the allowance thereof.

Answer to Forty-first Interrogatory: On or 
about September 11, 1940, a written offer from

40
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Answers to Interrogatories Annexed to Anstver 
of Dudley 0. Sayre, Filed Herein, Addressed 
to Complainant.

Feist and Feist, on behalf of Fred Ehrenkranz 
was received, a copy of which is as follows:

September 11th 1940
Fidelity Union Trust Company,
755 Broad Street,
Newark, N. J.
Attention: Mr. Hopper
Gentlemen:

1 Regarding the property at 561 Broad
Street, Newark, we wish to make the fol-
lowing offer.

Our client, Mr. Fred Ehrenkranz is 
willing to pay above the encumberances on 
this property which according to your 
records amount to $10,000.00. He is will-
ing to pay $2,000.00 for the deed.

Enclosed you will find check to the order 
of the Fidelity Union Trust Company in 
the amount of $500.00 as deposit in this 
sale.

We would appreciate it if you will let 
us know at your earliest convenience 
whether this offer is accepted. 30

Very truly yours,
F e i s t  & F e i s t , I n c .

Sgd. Joseph K. Lowenstein 
Central Department

J o s e ph  K. L o w e n s t e i n  
GW Enel.
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to Complainant.

Complainant, in writing, advised the bene-
ficiaries, including this defendant, of such offer. 
Before action was taken, the offer was with- 
drawn on or about December 24, 1940.

On or about October 18, 1940, written advice 
from Abeles-Stevens, Inc. was received that it 
had received an offer, a copy of such advice is 
as follows:

October 18th, 1940

Mr. H. A. Hopper 
Fidelity Union Trust Co.
755 Broad Street 
Newark, N. J.

Re: 561 Broad Street 
Newark, New Jersey

3Ö

40

Dear Mr. Hopper:
In connection with the property at 561 

Broad Street, Newark, N. J., please be 
advised that I have this day received an 
offer in the amount of $13,000.

Will you kindly advise the writer 
whether or not this proposition will be of 
interest to you.

Very truly yours,
A be le s -St e v e n s , I n c . 

sgd. Richard Abeles
Secretary

RA:B
The foregoing did not materialize.
In April, 1941, Charles E. Cameron orally 

offered $12,000.00, taxes to be adjusted.
No further action was taken in respect to same.
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of Dudley O. Sayre, Filed Herein, Addressed 
to Complainant.

In May, 1941, the Lanier Humana Company 
orally offered to pay $4,000.00 in excess of taxes.
All of the beneficiaries, including this defendant, 
were advised as to same by complainant in - a  
writing.

The said offer was withdrawn.

On or about October 2, 1941, a written offer 
from Gilbert Ehrenkranz, on behalf of a client 
was received, a copy of which is as follows:

October 2, 1941
Fidelity Union Trust Company 
755 Broad Street
Newark, New Jersey 20
Attention Mr. Hopper

Be: #561 Broad Street, Newark 
Gentlemen:

I hand yon herewith my client’s check 
in the sum of $500.00 as deposit on the 
above captioned property, to be purchased 
on the following terms and conditions:

The purchase price is to be $3,000.00 
cash, subject to all outstanding taxes in 
the approximate amount of $8,860.00, but 
free and clear of all other encumbrances 
and liens.

I direct your attention to the fact that 
this property will be sold for delinquent 
taxes on Monday, October 6, 1941, by the 
City of Newark. I therefore must limit 
this offer to expire on Monday, October 
6, 1941 at ten o’clock in the morning. I 
would appreciate your immediate atten-

30
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of Dudley 0. Sayre, Filed Herein, Addressed 
to Complainant.

tion to this matter as you realize the 
urgency of it.

Very truly yours,
sgd. Gilbert  E h r e n k r a n z  

Gilbert Ehrenkranz
GE:C 
Enc. 1

Said offer was declined by the complainant.

Answer to Forty-second Interrogatory: On or 
about September 30th, 1940, a written offer from 
Bruce Realty Co., Inc., was received, a copy of 

20 which is as follows:
September 30tli 1940

Fidelity Union Trust Co.
755 Broad Street 
Newark, N. J.

Trust Department
Gentlemen:

With reference to property #490-492 
3Q Broad Street, this city, owned by you, we

wish to make an offer to purchase this 
property on the following terms:

Price, five hundred ($500.00) dollars, 
net, subject to all taxes thereon.

We are enclosing herewith our check of 
one hundred ($100.00) dollars, and will 
pay the balance of four hundred ($400.00) 
dollars on taking title to the property, 
which is to be October 1st, 1940.

If this offer is acceptable to you, we
40



Answers to Interrogatories Annexed to Answer 
of Dudley 0. Sayre, Filed Herein, Addressed 
to Complainant.

should like to take title October 1st, 1940.
This offer is to be valid only until that 
date and unless the entire deal is fully 
consummated on that date, the enclosed lft 
check is to be returned to us.

Very truly yours,
B ruce  Re a l t y  Co . I n c .

By: (sgd) Charles Zernel
Pres.

CZ:HE 
ENC. 1

This offer was declined by complainant.
^  20On or about October 8th, 1940, a written offer

from Bruce Realty Co., Inc., was received, a 
copy of which is as follows:

October 8th 1940
Fidelity Union Trust Co.
755 Broad Street 
Newark, N. J.

Trust Department
Gentlemen: 3®

With reference to property #490-92 
Broad Street, this city, owned by you, we 
wish to make an offer to purchase this 
property on the following terms:

Price, one thousand ($1,000.00) dollars, 
net, subject to all taxes thereon.

We are enclosing herewith our check 
of one hundred ($100.00) dollars, and will 
pay the balance of nine hundred ($900.00)
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dollars on taking title to the property, 
which is to be October 15th, 1940. Rents 
and water to be apportioned as of October 

m  1st, 1940.
If this offer is acceptable to you, we 

should like to take title October 15th, 1940. 
This offer is to he valid only until that 
date and unless the entire deal is fully 
consummated on that date, the enclosed 
check is to be returned to us.

Very truly yours,
B r u c e  R e a l t y  C o m p a n y  I n c .

By: (sgd) Chas. Zernel
20 Pres.

JZ:HE 
ENC: 1

This offer was declined by the complainant.

On or about July 31, 1941, a written offer from 
Philip Mandelbaum, on behalf of Freda Baum, 
was received, a copy of which is as follows:

July 31, 1941

^ Fidelity Union Trust Co.,
Broad Street,
Newark, N. J.

Attention: Mr. Hopper 

. Gentlemen:
On behalf of my client, Freda Baum, I 

hereby offer to purchase property known 
as 490-2 Broad Street, Newark, N. J., 
subject to all outstanding taxes, and agree 
to pay the sum of $500.00 for deed.
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I am enclosing check in the sum of 
$100.00 as a deposit, to be used if offer is 
accepted.

Kindly advise.
Yours very truly,

sgd. P h i l i p  Man delbaum
PM:LC
Enc.

This offer was declined by the complainant.

On or about August 15, 1941, a written offer 
from Philip Mandelbaum, on behalf of Freda 
Baum, was received, a copy of which is as fol-
lows :

August 15, 1941
Fidelity Union Trust Co.,
Broad Street,
Newark, N. J.

Re: 490-2 Broad Street
Gentlemen:

On behalf of Freda Baum, I hereby 
offer the sum of $800.00 for deed for the 
above property, subject to taxes.

I am enclosing check in the sum of 
$100.00 as a deposit, to be used if offer 
is accepted.

Yours very truly, 
sgd. P h i l i p  Mand elbaum

PM :LC 
Enc.

10

20

30

40
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This offer was declined by the complainant.
On or about January 29, 1941, a written offer 

from Louis Werksman was received, a copy of 
10 which is as follows:

January 29, 1941
Fidelity Union Trust Co.,
Broad Street,
Newark, N. J.

Att: Mr. Hopper

20

30

Gentlemen:
I herewith submit an offer in the amount 

of Fifteen Hundred ($1,500.00) Dollars 
cash, subject to taxes, for the premises 
known as Nos. 490-92 Broad Street, 
Newark, New Jersey.

It is understood that in the event this 
offer is agreeable to you, that title will be 
passed on or before F ebruary March 1, 
1941.

If this offer interests you, will you 
kindly communicate with me upon receipt 
of this letter.

LW:C

Very truly yours,
sgd. Louis W er k sm an

This offer was declined by the complainant.
Answer to Forty-third Interrogatory : Same as 

answer to Forty-second.
Answer to Forty-fourth Interrogatory: From 

and after the commencement of the depression
40
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which was in the latter part of 1929, there was 
little or no real estate activity until about 1937 
•with respect to this type of property, and more 
particularly there was no activity in the general 
neighborhood in which this property is located. 
There were practically no sales of properties of 
a comparable nature in the open market—that 
is, sales which were not the result of foreclosure 
or of necessity for immediate liquidation with-
out regard for the real worth. Furthermore, 
complainant probably had no testamentary power 
to sell said premises and was so advised by 
counsel, and it is unlikely that an application 
to the court for authority to sell the same would 
have been entertained. In the early part of 
1937, as a result of conferences between the com-
plainant’s officers and the beneficiaries of the 
Estate of Marcus Sayre, deceased, including 
the defendant, Dudley 0. Sayre, an effort was 
made to sell said premises and several brokers 
were notified that the same were for sale and 
were furnished particulars as to the nature of 
the property, and, in general as to the price 
which would be given consideration. In 1939, 
and at all times thereafter until the execution 
of the lease to Lauter Humana Company which 
was on June 16, 1941, complainant made earnest 
and sustained efforts to sell said premises by 
notifying a number of brokers of the same and 
giving them particulars thereof, by conferring 
with brokers, by communicating with parties 
whom the complainant thought might be inter-
ested in the same, and by further communica-
tions and conferences at various times with 
brokers who had already been advised of the

10

20

30

40
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availability of said premises for sale, and, in 
general, it used its best efforts through available 
channels for the purpose of obtaining suitable 
offers for the same.

Answer to Forty-fifth Interrogatory: From 
and after the commencement of the depression 
which was in the latter part of 1929, there was 
little or no real estate activity until about 1937 
with respect to this type of property, and more 
particularly there was no activity in the general 
neighborhood in which this property is located. 
There were practically no sales of properties of 
a comparable nature in the open market—that 

20 is, sales which were not the result of foreclosure 
or of necessity for immediate liquidation without 
regard for the real worth. Furthermore, com-
plainant probably had no testamentary power 
to sell said premises and was so advised by 
counsel, and it is unlikely that an application 
to the court for authority to sell the same would 
have been entertained. In 1936, complainant 
consulted with brokers as to the likelihood of 
selling the same. In September 1937, following 

30 another conference with some of the beneficiaries 
of said Estate, the complainant made earnest 
and sustained efforts to sell the said premises, 
which efforts continued down to the present 
time. The complainant, early in October 1937, 
listed in writing said premises with at least 
twenty-eight brokers and, furthermore, on nu-
merous occasions communicated and conferred 
with many of them and with other brokers ad-
vising them of all the particulars and discussing 
the probability of disposing of same. The corn-id



109

Answers to Interrogatories Annexed to Answer 
of Dudley 0. Sayre, Filed Herein, Addressed 
to Complainant.

plainant also communicated with parties whom 
it thought might be interested in the same and 
the complainant, in general, used its best efforts 
through available channels for the purpose of 
obtaining suitable offers for the same.

Answer to Forty-sixth Interrogatory: See an-
swer to Forty-fifth Interrogatory, the same be-
ing applicable hereto.

Answer to Fiftieth Interrogatory: In 1929 
complainant paid from income as follows:

Mary Estelle Sayre (balance 1928 in-
come) f $1,155.07

Mary Estelle Sayre income 6,327.84
City of Newark, taxes (561 Broad St.) 1,834.57 20
City of Newark, interest (561 Broad 

St.) 144.41
City of Newark, taxes (490 Broad St.) 1,375/60 
City of Newark, taxes (492 Broad St.) 1,516.20 
Operating expenses (561 Broad St.) 1.35
Operating Expenses (490 Broad St.) 538.66 
Operating Expenses (492 Broad St.) 370,16

The cash balance as of January 1, 1930 was 
$2,028.69.

Answer to Fifty-first Interrogatory: In 1930 30 
complainant paid from income as follows:

Mary Estelle Sayre $4,086.03
City of Newark, taxes (561 Broad St.) 1,820.20
City of Newark, interest on taxes (561 

Broad St.) 98.30
City of Newark, taxes (490 Broad St.) 815.00
City of Newark, taxes (492 Broad St.) 721.34
City of Newark, taxes (492 Broad St.) 805.73
Operating Expenses (561 Broad St.) 347.16
Operating Expenses (490 Broad St.) 119.93
Operating Expenses (492 Broad St.) 209.20 40
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The cash balance as of January 1, 1931 was 
$278.89.

Answer to Fifty-second Interrogatory: Jacob 
10 Doll & Sons, Inc.

Answer to Fifty-third Interrogatory: $4,902.12; 
complainant has no knowledge of the itemization 
of the property of said tenant or the value of 
said property in the premises on the date 
specified.

Answer to Fifty-fourth Interrogatory: The 
trustee received from Jacob Doll & Sons, Inc. 

20 the note referred to in paragraph 8 of the 
counterclaim. Complainant received on account 
of principal the sum of $500.00, leaving an un-
paid balance of $4,402.12.

Answer to Fifty-fifth Interrogatory: June 1, 
1930; $4,902.12 with interest from May 21, 1930.

Answer to Fifty-sixth Interrogatory: $500.00 
on account of principal together with accrued 
interest was paid on or about July 3, 1930. In 
or about the first part of August 1930, complain-
ant made strenuous efforts to collect the balance 
due on said note consisting, among other things, 
of correspondence and personal conferences with 
a view to liquidating same. In September 1930, 
the matter of collection was delivered to counsel. 
Counsel conferred personally with the officers 
of Jacob Doll & Sons, Inc. who promised forth-
with to make a substantial payment on account 
of same. Said payment was not made and in 

40 September 1930, suit was instituted in the City
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and State of New York against Jacob Doll & 
Sons, Inc. on account of same. By decree dated 
September 24, 1930, in a suit brought by F. S. 
Underhill and R. W. Wistar co-partners etc., 
complainants, against Jacob Doll & Sons, de- ^  
fendant, in the United States District Court for 
the Southern District of New York, Docketed 
as E 55-284, Equity Receivers were appointed for 
Jacob Doll & Sons and as a result of the fore-
going decree, the complainant’s suit was stayed. 
Complainant promptly filed with the Receivers 
its proof of claim on account of said note and 
accrued interest and counsel attended the Re-
ceivership proceedings and followed the course 
of same. On or about November 3, 1931, a divi- 20 
dend of $88.04 representing two per cent, of the 
claim was paid by the Receivers to the com-
plainant and on of about October 30, 1934, a 
further dividend of $44.02, representing one per 
cent. of. said claim, was paid by the Receivers 
to the complainant.

Answer to Fifty-seventh Interrogatory: 
$1,769.78 subject to commissions earned by the 
complainant.

Answer to Fifty-eighth Interrogatory: Com-
plainant on August 29, 1939 paid to itself 
$1,400.00 on account of income commissions 
earned by it and to which it was entitled by law.
The cash balance after such payment was $364.28.

Answer to Fifty-ninth Interrogatory: $1,928.45.

Answer to Sixtieth Interrogatory: $2,068.92.
40

(Verified April 28, 1944.)
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IN CHANCERY OF NEW JERSEY.

September 13, 1944.
--------------------------------------- + — --------------------------------

0 [SAME TITLE.]

T r a n s c r i p t  of shorthand notes of testimony 
taken in the above entitled cause before his 
Honor, Alfred A. Stein, Vice Chancellor, at the 
Chancery Chambers, Newark, New Jersey, in the 
presence of Messrs. Hood, Lafferty & Emerson 
(by Wallace R. Chandler, Jr., Esq.) for com-
plainant, Messrs. Kanter & Kanter (by Elias A. 
Kanter, Esq.) for Dudley 0. Sayre; William H.

20 Campbell, Jr., Esq., for Mary Estelle Sayre; 
Messrs. McCarter, English & Egner (by Charles 
Howard, Esq.) for Adele Van Vechten Conway 
as guardian ad litem of the infant defendant, 
Chauncey Van Vechten B. Sayre; J. Albert 
Homan, Esq., for Edward L. Whelan, Clerk, 
guardian ad litem; Edward E. Mishell, Esq. (by 
William M. McConnell, Esq.) for Dorothy Sayre 
Farcus.

The Court: Make your proofs.
(30 Chandler: If your Honor please, this is

an application by the Fidelity Union Trust Com-
pany, substituted trustee under the will of 
Marcus Sayre for instructions as to the dis-
posal of property and compensation with respect 
to sale.

The bill of complaint is divided in two parts. 
The first cause of action concerns the property 
known as 561 Broad Street, Newark, New JeU 
sey, and ..-

40
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John S. Bacheller—for Complainant—Direct.

The Court: I am familiar with it. Go on 
and make your proof. I read the bill.

Mr. Chandler; Mery well. Mr. Bacheller, 
please.

I would like to file.this notice here, if your 
Honor please (handing paper to Court).

J o h n  S. Ba c h e l l e r , called as a witness on 
behalf of the complainant, being duly sworn ac-
cording to law on his oath testified as follows:

Direct examination by Mr. Chandler;
Q. Mr. Bacheller, what is your business! A. 

Assistant trust officer of the Fidelity Union Trust 
Company. 20

Q. And as Such are you in charge of the man-
agement of the estate of Marcus Sayre, de-
ceased? A. Yes.

Mr. Chandler: If your Honor please,
I would like to introduce into evidence a 
certified copy of the will of Marcus Sayre, 
deceased.

(Will above referred to marked Ex- Qn 
hibit C-l.)

By Mr. Chandler:

Q. Do you know when the Fidelity Union 
Trust Company qualified as substituted trustee 
under the will of Marcus Sayre? A. September 
25, 1914.

Mr. Chandler: If your Honor please,
I would like to introduce into evidence a
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certified copy of an order of tlie Essex 
County Orphans’ Court, dated September 
25, 1914, which orders the executors and 
trustee named under the will to state their 
account and discharging them from their 

- q  duties as executors and trustee and ap-
pointing the Fidelity Union Trust Com-
pany as substituted administrator with the 
will annexed and substituted trustee of 
the foregoing will.

I will offer this in evidence.

(Certified copy of order above referred 
to marked Exhibit C-2.)

Mr. Chandler: You will note, if your 
20 Honor please, from the will, that the

residue of the estate was directed to be 
held in trust to pay the income to the tes-
tator’s widow for life and, upon her 
death, the remaining principal was to be 
split four different ways. One share, after 
making certain allowances, was to be held 
for his daughter, Mary Estelle Sayre for 
life. This, sir, comprised the property 
which is the subject of this suit, 551 Broad 
Street, 490 and 492 Broad Street. The 
residue was to be distributed to the three 
sons of the testator, at the age of thirty- 
five years.

By Mr. Chandler:

Q. Mr. Bacheller, according to your records, 
when did the widow, Henrietta Sayre, die! A. 
January 2, 1920.

Q. And at that time what disposition did the 
4q  trustee make of the property! A. All of the
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assets, with the exception of these parcels of 
real estate, were distributed to the three sons.

Q. Outright? A. Outright, yes.
Q. And the real estate was held in trust for 

Mary Estelle Sayre? A. Yes.
Q. Did the trust for Mary Estelle Sayre con- 

sist of any assets other than this real estate?
A. No.

Q. At any time? A. At no time.
Q. Excepting income? A. That is right.
Q. So you have no other assets of the estate 

except this real estate? A. That is correct.
Q. And you never have had? A. No.
Q. Will you state, according to your records, 

the sons of the testator, who are living, and 
the issue of those who are deceased? A. The 
only son who is living is Dudley 0. Sayre. He 20 
has four children. Do you want the names of 
his children at this point?

Q. Please. A. Natalie Sayre Dalton---- -

The Court: How does this matter get 
before me? It was referred to Vice 
Chancellor Bigelow.

Mr. Chandler: Yes. If your Honor 
please, Vice Chancellor Bigelow disquali-
fied himself and sent it back for re-refer- ^  
ence. ^

The Court: I do not find an order of- 
re-reference. Oh, I have it now. Go 
ahead.

The Witness (continuing): Marjorie 
Sayre Wallwork, Dorothy Sayre Holthu- 
sen, and Dudley 0. Sayre, Jr. There are 
two grandchildren, Barbara Wallwork and 
Cynthia Holthusen, both infants, I believe.

Another son of the testator, Chauncev
40
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B. died two years ago and left a son, 
Cliauncey B. Sayre, Jr., who has a son, 
Chauncey Van Y. B. Sayre.

A third son, Henry N. Sayre, died 
March 7, 1928, and we are advised that 

I a  he left a widow, Margaret Sayre, and a
daughter, Dorothy Sayre Farcus. That 
is all.

Q. Were the premises 561 Broad Street, 490 
and 492 Broad Street conveyed by the old execu-
tors’ substituted trustee by deed! A. Yes.

Q. I hand you a deed, dated January 20, 1915, 
from Henrietta M. Sayre, George V. N. Teeter 
and Frederick R. Pilch, as executors of and trus-
tees under the last will and testament of Marcus 

20 Sayre, deceased, to the Fidelity Union Trust 
Company, as substituted administrator, with the 
will annexed, as trustee under the last will and 
testament of Marcus Sayre, deceased. There 
are eleven properties, all in Essex County, de-
scribed in this deed, which was recorded in the 
register’s office of the County of Essex in book 
B 56 of Deeds, pages 528-533. I hand you this 
document and ask you if this is the deed in 
question. A. Yes, it is.

Mr. Chandler: I  ask that be admitted 
in evidence, if your Honor please.

(Deed above referred to marked Ex-
hibit C-3.)

By Mr. Chandler:

Q. Will you show which of the property com-
prises the property in question!
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The Court: Show by reference to the 
deed?

Mr. Chandler: By reference to the 
deed.

A. The sixth and seventh tracts, and the tenth 
f tract described in the deed. 3D

Q. Will you identify them by the street num-
bers? A. The sixth tract is known as 492 Broad 
Street; the seventh tract is known as 490 Broad 
Street; and the tenth tract is known as 561 
Broad Street.

Q. Is it a fact that the substituted trustee has 
since acquired the property by deed for the 
benefit of the estate created by the will ? A. Yes.

Q. And the net rent, if any, you have been 
paying to the life tenant? A. Yes. 20

Mr. Chandler: That is all.

Cross examination by Mr. Campbell:
Q. As a matter of fact, there have been no 

net rents paid for a considerable number of 
years. Isn’t that a fact? A. That is correct.

Cross examination by Mr. K anter:

Q. Mr. Bacheller, you said you were the as- ^  
sistant trust officer. How long have you been 
such? A. Since 1937.

The Court: Off the record.
(Statement off the record.)

By Mr. Kanter:

Q. You said that all the net rents have been 
paid to the life tenant. Is that a fact of your ^
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own knowledge, sir! A. From an examination 
of our records.

Q. As a matter of fact, you have paid to the 
life tenant more than the net rents, haven’t 
you! A. Well, I am not prepared to answer that 
question.

Q. Have you the records before you! A. No,
I have not got them before me. I think there 
may be others of our men here who can answer 
that question. I cannot.

Mr. Kanter: If your Honor please, I 
would like to cross examine the witness on 
that statement, when he produces the state-
ment, on the rents.

Mr. Chandler: If your Honor please, 
for the purpose of the record I would call 
attention to the fact that by an order made 
by Vice Chancellor Bigelow—there were 
different separate hearings—the issue was 
to be confined to the bill of complaint.

The Court: What! When you put 
your head down, I can’t hear what you say.

Mr. Chandler: The issue was to be con-
fined to the bill of complaint alone. Mr. 
Kanter on behalf of his client, Dudley 0. 
Sayre, filed a counterclaim seeking to sur-
charge the trustee with separate hearings. 
In fact, the pleadings on that matter are 
still open, and, if it is the intention to go 
into that phase of the case, I  would like 
to make my objection.

The Court : Go on.. Call your next.
Mr. Kanter: Mr. Chandler, do I under-

stand Mr. Bachellor will come back to be 
cross examined on the statement as to the 
rents!
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The Court: If counsel is correct in 
what he said about the record, you won’t 
examine him. The record will not be pro-
duced and there will be a separate hear-
ing.

Mr. Kanter: I am not going* to argue  ̂
the propriety of the objection at the ®  
moment.

The Court: Isn’t this in the order!
Mr. K anter: There is an order that the 

counterclaim be tried separately, but the 
issue that the complainant has made here 
is that the net rents have been paid to the 
life tenant. The implication to your 
Honor is only the net rents have been 
paid to the life tenant.

The Court: No. 20
Mr. Kanter: Your Honor will under-

stand---- -
The Court: “Rents, if any”, it said.
Mr. K anter: T he; net rents, if any.

And, presumably, only-----
The Court: That is a matter for the 

counterclaim, isn’t it!
Mr. Kanter: No, sir, because—we may 

as well face this issue right now—the 
complainant, according to my view, should qa  
have in his possession ample money to 
pay the present existing taxes assessed 
against 561 Broad Street. If it has not, 
it is due to the fact that it has taken from 
the trust account sums it should not have 
taken, which it should have applied 
towards those taxes.

The Court: What do you think I am 
hearing this morning?

Mr. K anter: I think you are hearing*
40
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tlie advisibility and propriety of selling 
561, 490 and 492 Broad Street.

The Court: That is right, and as to 
rent which you have now stated is a proper 
inquiry into your counterclaim.

.. Mr. Kanter: My position on that, sir.
A is this: They will take your Honor and

say “We have an offer to sell this prop-
erty. We have somebody that is offering 
$10,000 for this property”, and the ques-
tion before your Honor—the ultimate 
question before your Honor i s : Shall this 
property be sold?

They will produce proof before your 
Honor, I suppose, that this property is 
now subject to taxes of some $10,000: 

20 Therefore they will argue to your Honor
that it is important to-----

The Court: Why do you ask me to 
state your argument?

Mr. Kanter: I don’t want to be shut 
off from my cross examination.

The Court: You will be shut off this 
morning on the question of the account-
ing------

Mr. K anter: I am not trying to go into 
the accounting.

The Court: —and the surcharge.
Mr. Kanter: I am trying to show the 

facts showing no necessity of selling this 
property.

The Court: That is something else.
Mr. Kanter: Will your Honor direct 

the witness to remain?
The Court: I won’t direct him to re-

main for anything. If you want him for 
anything, subpoena him.

40
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Mr. Kanter: Well, he is on the stand 
now.

Mr. Chandler: We will keep him here. 
The Court: He is an American citizen. 

Is that all from this witness?
Mr. Chandler: That is all. Mr. Ellery.

Charl es  F. E l l e r y , called as a witness on 
behalf of the complainant, being duly sworn ac-
cording' to law on his oath testified as follows:

Direct examination by Mr. Chandler:

Mr. Chandler: If your Honor please, 
the proof, which I have put in so far, is ^  
common to both causes of action.

The Court: I so understand it.
Mr. Chandler: I will confine it now to 

the question of 561, and take up 490-492 
later.

By Mr. Chandler:

Q. Mr. Ellery, what is your business? A. I 
am vice president of the Fidelity Union Trust 
Company.

Q. And, as such, what are your duties? A. I 
am in charge of the real estate and mortgage 
section of the trust department.

Q. Are you familiar with the property at 561 
Broad Street, Newark, New Jersey? A. Yes, 
I am.

Q. Will you, briefly, describe that property? 
A. It is a two-story brick building with a store 
on the first floor. It is located between Central 
Avenue and Washington Place on the westerly 
side of Broad Street.

30
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Q. Will you, briefly, describe your rental 
efforts since the financial depression, in or about 
1929! A. Yes. With the depression, and 
shortly thereafter, the building became vacant 
and it was with great difficulty that we rented 
it. We finally found a Greek type restaurant, 
which could not make enough money to pay its 
way, and it was eventually vacated, and it was 
with great difficulty that we were able to find 
anyone to take it, and finally found the Lauter 
Humana Company.

Q. Could you state, briefly, the relationship 
or the ratio of the rent to the carrying charges, 
the rents which you received during this period! 
A. Well, during part of the period the rents were 
insufficient to pay the carrying charges, and, 

20 during the period that the Lauter Humana has 
occupied it, it has been about breaking even.

Q. What was the result of the failure to meet 
the carrying charges! A. Taxes began to ac-
cumulate as unpaid.

Q. Are the assessments high or low! A. The 
assessments are high.

Q. And what have been the nature of the as-
sessments since 1929, high or low! A. They have 
been high. We have appealed, and I believe 

gQ there have been some reductions, but they are 
still high.

The Court: Do they continue high on 
the return you have been getting for the 
property!

The AVitness: Yes, sir, and on the gen-
eral situation in the neighborhood, the 
lack of returns on other property in the 
neighborhood.

40
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Q. Would you care to make a statement as to 
the relation of the net income that you received 
to the supposed value of the property? A. In 
getting the value on the income received, the 
value is nothing.

Q. Now, as to taxes which are in arrears, can 
you describe in detail that situation? A. You U 
mean, the amount that is presently owing?

Q. Just state what happened to the tax 
arrears which accumulated.

The Court. Well, they were not paid, 
were they?

Mr. Chandler: They were not paid.

Q. Were they sold? A. Yes, the property was 
sold for the non-payment of taxes. 20

Q. For what year? A. 1937 to 1940.
Q. And when were they sold? A. I believe, 

that was the balance of 1937, not the entire year.
Q. And when were they sold? A. October 14,

1941.
Q. To whom were they sold? A. To Charles 

E. Cameron.
Q. And, so far as you know, he still holds the 

tax certificates? A. Yes, sir.
Q. Now, you mentioned the property was 

leased to the Lauter Humana Company. Do you 
know what his connection is with the Lauter 
Humana Company? A. We are told that he is 
president of the Lauter Humana Company.

Q. And the Lauter Humana Company were the 
lessees at the time that he acquired the tax sale?
A. It was.

Q. Is the property under lease to the Lauter 
Humana Company now? A. Yes, it is.

Q. I hand you a lease, dated June 16, 1941,
40
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made between Fidelity Union Trust Company 
as substituted trustee under the last will and 
testament of Marcus Sayre, deceased, designated 
as lessor, and Lauter Humana Company desig-
nated as the lessee, and ask you whether this is 

IQ the lease to which you referred. A. Yes, it is.

Mr. Chandler: I offer that in evidence, 
if your Honor please.

(Lease above referred to dated June 16, 
1941, marked Exhibit C-4.)

By Mr. Chandler:

Q. That lease runs for how long! A. I  will 
2q  have to see the lease, to answer that.

(Paper handed to witness.)
The Witness: The lease was dated 

June 16, 1941, and it was for the period of 
eleven months.

Q. Commencing when! A. Beginning July 1, 
1941, and terminating May 31, 1942.

The Court: And the rental!
30 The Witness: The rental was $2200, or

$200 a month.

Q. Now, did that lease contain an option to 
renew, on behalf of the tenants! A. Yes. On 
page 4 there is a clause giving the lessee the 
right or option to extend the lease for a further 
term of four years, at the expiration of this 
tenancy on rentals for the second and third year 
at $225 per month, and for the fourth and fifth 
years at $250 per month.

40
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Q. Was that option exercised? A. It was.
Q. I hand you a document, dated June 16, 

1941, and ask you if this is the exercise of that 
option. A. Yes, this is. At that particular time, 
it was with difficulty that the tenant arrived at 
a conclusion that he would exercise the option.

Mr. Chandler: I  offer this in evidence, 
if your Honor please.

(Option above referred to marked Ex-
hibit C-5.)

By Mr. Chandler:

Q. That brings the offering period of the lease 
to what date? When did it terminate? A. I 
didn’t keep that date in my mind. 20

The Court: Does he have to tell me 
that?

Mr. Chandler: I guess it speaks for it-
self.

The Witness: May 31, 1946.

Q. Will you state the relation of the rentals 
to the operating charges?

Mr. Kanter: If your Honor please, I 30 
object to that question. I think Mr. Ellery 
should be required to tell your Honor very 
specifically, if any weight is to be given to 
his testimony, what the rents were in any 
year, what the operating charges were in 
any year and what the taxes were in any 
year, so that your Honor may determine 
from facts rather than from the witness’ 
conclusion, what happened in this matter.
And I object to the question.

40
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The Court: Question?
(Pending question read by Reporter as 

follows:
“Will you state the relation of the ren-

tals to the operating charges?”)
The Court: You may state that.
Mr. Chandler: If your Honor please— 
The Court: I  have allowed the wit-

ness to answer.
The Witness: I will haye to refer to 

the figures. I  do not carry them in my 
head.

The Court: That is what I  expected. 
Mr. Chandler: Will you repeat the 

question, please?
(Pending question read by Reporter as 

follows:
“Will you state the relation of the ren-

tals to the operating charges?”)
The W itness: I  do not have that state-

ment here.

By Mr. Chandler:

30 q . Before we come to that, are the rents suffi-
cient to pay the current taxes and other operat-
ing and maintenance charges?

Mr. Kanter: I object to that, if your 
Honor please. That can be stated by way 
of fact and not by way of conclusion.

The Court: I will allow it.
The Witness: To pay the taxes and 

current operating charges? Is that what 
you asked?

10

40
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Mr. Chandler : I  will repeat the ques-
tion. Are the rentals payable under the 
lease sufficient to pay the current taxes 
and other operating and maintenance 
charges ?

The Witness: I think that the current 
rental is insufficient to pay the charges.

The Court: How much are the taxes!
The Witness: I  will have to have that 

statement, to answer that question.
The Court: Can’t you-----
The Witness: I haven’t it in my head.
Mr. Chandler: I  have the statement 

here. Do you wish the statement ?
The Witness: Yes, I do.
(Mr. Chandler hands paper to witness.)
The Witness: This statement does not ^  

give the amount of the annual taxes, and 
I haven’t that information, and so I can-
not answer your question.

Mr. Chandler: I  can prove that by 
another witness, if your Honor please.

The Court: I knew that.

By Mr. Chandler:

Q. Well, in general, from your knowledge of «g 
the property, what is the relationship of the 
income to the maintenance charges?

Mr. Kanter : I object to that. The 
witness says he cannot give you the in-
formation.

The Court: He has already testified 
to that.

40
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By Mr. Chandler:

Q. Are the rentals sufficient to satisfy the 
arrears due upon the tax sale certificate? A. 
No, they are not.

Q. What is the possibility, if any, of the 
rentals increasing in the course of time, based 
on current conditions, that the tax sale certificate 
could be satisfied?

The Court: Did you say “possibility” ? 
We do not deal in them. Everything is 
possible.

Q. The probability. A. The probability, as 
far as anyone can look ahead, in times such as 

20 this, is that the rentals cannot be increased in 
an amount sufficient to pay a fair return on this 
property. The entire trend has been downward, 
and still is.

Q. Mr. Ellery, has a contract been made for 
the sale of the property? A. Yes, it has.

Q. With whom? A. With the Lauter Humana.

The Court: Have you the contract?
Show it to him.

Q. Charles E. Cameron, isn’t it? A. With 
Mr. Cameron, yes, C. E. Cameron, Jr., the same 
person.

Q. I  offer you a contract, dated June 11, 1943, 
between Fidelity Union Trust Company as sub-
stituted trustee under the last will and testa-
ment of Marcus Sayre, deceased, designated as 
the vendor, and Charles E. Cameron, Jr., desig-
nated as vendee, and ask you if this is a con-
tract for the sale of the property at 561 Broad

40
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Street, Newark. A. This is a contract dated 
June 11, 1943, between the Fidelity Union Trust 

'Company, substituted trustee under the last 
will and testament of Marcus Sayre, and Charles 
E. Cameron, Jr., in consideration of $16,262.
I signed it as vice president.

Mr. Chandler: I offer that in evidence, 
if your Honor please.

(Contract above referred to marked Ex-
hibit C-6.)

By Mr. Chandler:

Q. Does this contract provide it is subject to 
all taxes!

The Court: It speaks for itself, doesn’t 
it!

Mr. Chandler: Yes, it does, your Honor.
This is just to get it on the record.

The W itness: It provides the vendor 
will either cause to be discharged existing 
liens created by tax sales covering said 
premises, or in the alternative, will make 
due allowance on the purchase price 
thereof, including the interest cost to the ^  
date of closing.

Q. If a sale were consummated, after making 
due allowance for tax arrearages charged against 
the proceeds of sale and making the adjust-
ments called for in the contract, what do you 
estimate would be the net proceeds which the 
trustee would receive! A. Before any charges 
for counsel or commission to the trustee, it will 
be approximately $5100. 4^
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Q. Can yon state, generally, what efforts yon 
have made to sell the property in question? A. 
Personally we are prohibited by law from selling 
the property during the lifetime of Mrs. Sayre. 
When the taxes began to go in arrears, it was 

I* taken into consideration and was decided that 
we would see if we could find a buyer at a price 
that would be acceptable, and so we listed it 
with many agents, thirty or forty of them in 
this vicinity, endeavoring to stimulate their in-
terest in the sale of this property, and ourselves 
—I personally and the men in my department, 
who have to do with sales, personally contacted 
the agents and also any individuals who came 
into the office, and some do, looking for business 
propetries. We were not successful in finding 

20 anyone who was willing to buy it. In fact, in 
most cases the tax assessmetnt and our efforts 
to obtain a considerably better price met with 
a turn-down, and, up to the time of getting this 
particular offer, any offers that were made were 
too low. Mr. Cameron’s first offer was $12,000, 
and we worked it up to this price.

Mr. Chandler: That is all from Mr.
Ellery so far as 561 is concerned.

30 * '  ■ _

Q. As to 492 Bro$d Street and 490 Broad 
Street, will you describe those properties? A. 
They are located between Bridge Street and 
Orange Street, on the easterly side of the street. 
And they are old buildings, with stores on the 
first floor, and what used to be living quarters 
on the upper floors. When I first went with the 
company, I had great difficulty in collecting 
rents from those buildings, and they were what 
might be called decrepit, at that time, and that 

40 was in 1916.
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Q. Has there been any improvement since?
A. There has been no improvement since. .They 
stayed rented on and off: one better than the 
other, and these properties, being all in one trust, 
the funds were, of course, in one trust, and the 
moneys that were received from these proper- -.q  
ties went toward making the partial payments 
on taxes, that were made on 561, in the efforts 
to save that property, as it was determined by 
the trustee that that was the better of the three • 
and the one to be saved. In trying to sell these 
other properties, our efforts, which were very 
strenuous and covered the same sort of effort, 
met with complete failure. The only thing that 
happened on those two properties was some in-
dividuals, whose names we see in the papers as 
buying tax certificates, made some bids, which 20 
seemed to the trustee to be so far out of line 
that they were declined, and an effort was made 
to improve them. That was not successful.
The condition of those two buildings is poor.
To my recollection, they have always been out 
of date. There is almost no business in that 
territory. There is building after building 
empty. Apparently, no one wants them.

Q. Could you state as to the present rental 
condition of those properties? A. Well, they 30 
are rented. In December, 1943, we succeeded 
in finding tenants, who rented for storage pur-
poses alone-----

The Court: And the period of vacancy 
was for how long?

The Witness: The period of vacancy?
Well, there were periodical statements.
And then we became vacant and, prior to 
the present tenancy, 490 was vacant from

40
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May 15, 1941, and was rented in Decem- 
, ber, 1943, for dead storage to the United 

Electronic Company.
The Court: For how much!
The Witness: $25 per month. 492

Broad Street, the last tenancy commenced 
October 1, 1943. That was the one with 
which we were more successful. We had 
a tenant in there, who really struggled to 
make a go of it, and finally had to give 
it up. That was rented to a tenant by 
the name of Joseph Jantausch for dead 
storage at $20 a month. There is an ad-
vertising sign on the roof “Rent it through 
United Advertising Corporation”, which 
pays $7.50 a month. That tenancy has 

20 been there since 1924.

Q. In view of the present condition of the 
properties, are they currently rentable through-
out! A. No, they are not.

Q. What would have to be done to make them 
rentable! A. You would have to spend con-
siderable money on them to make them rent-
able. The stores could be rented for the pur-
pose they are now rented, but to warrant any 

30 business that wanted to really do a business, 
it would cost considerable money. However, 
even though you spent such money, it is most 
unlikely that you could be able to find a tenant 
at all.

Q. Is the trustee in possession of those prop-
erties now! A. No, sir. The city of Newark 
sold them for taxes and bought in the liens, and 
as soon as we made these tenancies, immediately 
after they went into possession, put a rent re-
ceiver in and the city is taking those rents.

40
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Q. That is since, when? A. December, 1943.
Q. Was there a tax sale of the property, 490 

Broad Street? A. Yes, there was.
Q. And when was that? A. Sold to the city 

of Newark on August 30, 1938, for 1933 to 1937 
taxes, and no taxes have been paid since. The 
amount due on the tax lien and the—bringing 
-the taxes up to date, plus accrued interest—and 
that, of necessity, has to be an approximate 
figure, because, probably, there are some costs to 
the city,—is $16,577.39.

Q. When you say no taxes have been paid, 
do you mean on account of the current taxes or 
on account of the tax sale certificate, or both? 
A. I mean both.

Q. Now, as to 492 Broad Street, was there a 
tax sale to the city? A. Yes, there was.

Q. W hen ? A. It was sold to the city on Au-
gust 30, 1938,'the same date. That was for the 
years 1934 to 1937.

Q. And has anything been paid? A. Nothing 
has been paid on that lien. The taxes have ac-
crued since, and the approximate figure, plus 
accrued interest that is owing, is $15,416.29.

Q. When you say nothing has been paid since, 
you mean nothing has been paid since that sale? 
A. Yes, that is what I mean.

The Witness: Mr. Kanter, I find that 
we do have the amount of taxes on 561 
Broad Street.

Q. Will you state what the taxes are on 561 
Broad Street? A. The 1944 assessment is $31,- 
800. The rate is $5.30 and the tax is $1685.40.

Mr. Kanter: Just a moment. I didn’t 
catch that. -

10

20

30

40
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The Witness: The assessed value for 
1944 is $31,800. The rate is $5.30. So that 
the amount of the tax is $1685.40.

In connection with the two tax liens on 
490 and 492 Broad Street, the city is ad- 

-Q vertising its liens for sale.

Q. Speaking for the trustee, what do you think 
should be done with these properties? What do 
you recommend? A. We recommend that we be 
authorized to sell them at public auction to the 
highest bidder.

Q. And, in the event that the auction does not 
produce any bids worthy of consideration, or 
that the bidders are not conservative, or other-
wise, then what disposition of the property do 

20 you recommend? A. We recommend that the 
trustee be authorized to abandon them.

Q. Both of them? A. Both of them, yes. The 
cost of the auction will, of necessity, have to 
come out of the general fund.

Q. The general fund being the proceeds of 
the sale of 561? A. Yes.

The Court: It is all one trust?
The Witness: It is all one trust, yes, 

o A sir.
Mr. Chandler: That is all.
Mr. Campbell: No cross from me.
The Court: Call your next.

Cross examination by Mr. Kanter:

Q. Mr. Ellery? A. Yes.
Q. How long does your acquaintance with that 

property go back to? A. It goes back a long 
time. I went to work in the real estate office in 

40 1906 and I began to take-----
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Q. At least since ’28? A. Yes.
Q. And you have been seeing Mr. Dudley 0. 

Sayre in reference to this property from about 
that time on to the present time? A. Occasion-
ally, yes.

Q. You are acquainted with Dudley 0. Sayre?
A. Yes, I have met him in the office. ■

Q. And he discussed the question of selling 
this property with you at various times? A.
Not very often. He has discussed it with me.

Q. Well, the position of your company, of the 
trustee, was that you were prohibited from sell-
ing it under the terms of the will? A. That is 
true.

Q. And that was the position you made known 
to him as early as ’28 and ’29—1928 and 1929?

2a
Mr. Chandler : If your Honor please,

I would like to renew my objection. This 
is not part of the present issue.

The Court: I will allow him to answer.
The Witness: I personally did not 

make it known to him at that time but the 
company may have.

The Court: The trustee does not have 
to come in right away.

Mr. Kanter: No.

By Mr. Kanter :

Q. You knew about that fact, though, didn’t 
you, Mr. Ellery? A. No, I didn’t—-I don’t know 
about that fact.

Q. Well, you said the company knew about it.
A. I said it “may have”.

Q. It may have. Well, when did Mr. Dudley 
Sayre come in? A. I don’t remember.

Q. Was it after 1929, Mr. Ellery? A. Yes— 49
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well, I can’t say that definitely. He may have 
seen me in the office there. I  was a clerk in the 
office, working there, and he may have seen me 
in the office.

Q. Weren’t yon in the trust department! A.
tit Yes. _

Q. And you were handling this particular
property and were concerned with its manage-
ment, weren’t you, Mr. Ellery! A. Yes.

Q. And it was you whom Mr. Dudley 0. Sayre 
consulted on that! A. No.

Q. No! A. As far as my recollection of con-
ferences with Mr. Sayre, so far as I  personally 
am concerned-----

Q. Yes. A. —Goes back to about 1934.
Q. Yes.

20
The Court: Just a moment. Off the 

record.
(Discussion off the record.)
Mr. Kanter: May I be permitted to 

proceed!
The Court: You may, but it is of no 

use to me.

By Mr. Kanter:

Q. You said that there was no chance of pay-
ing the rent—strike that out, please—there was 
no probability of paying the accrued taxes from 
the rentals in prospect. Is that correct! A. 
Yes, that is true. This property had been sold 
for taxes.

Q. I am speaking of 561 Broad Street. A. 
Yes, sir, I  am, too.

Q. All right. A. This property has been sold 
for taxes and, except for this contract of sale, 

4 D the right of redemption has passed.



137

Charles F. Ellery—for Complainant—Cross,

The Court: When did you become sub-
stituted trustee, Mr. Ellery?

The Witness: I  think, 1914. That has 
already been testified to.

Mr. K anter: 1920.
The Witness: 1920?
Mr. Kanter: That order is in 1916.
The Court: All right. That is near 

enough.
Mr. Kanter: It is a good many years 

ago.

By Mr. Kanter:

Q. Did you try to find out whether there were 
any other sources from which these taxes might 
be paid? A. Yes. We asked the family, that is, 
Mr. Dudley’s family, Mr. Chauncey Sayre and 
Miss Mary Sayre, whether or not they wished to 
put the money into the trustee’s hands to pay 
these taxes. We had no success.

Q. Did you examine your own records to 
ascertain any sources of paying these taxes? A. 
Yes, sir.

Q. Did you aseertain, for example, that you 
had not collected the Jacob Doll notes, while-----

Mr. Chandler: I object to that, if your 
Honor please.

The Court: Objection sustained. The 
question before me is whether or not these 
properties should be sold.

Mr. Kanter: Doesn’t your Honor think 
it important, if this trustee should be 
obliged to pay these taxes, that he should 
pay the taxes-----

The Court: It won’t help me to state 
that now. If you have a surcharge, I may 
hear it later. 40
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Mr. Kanter: We may save this prop-
erty—

The Court: I have ruled.
Mr. Kanter: Your Honor rules that 

these trustees-----
The Court: I ruled on the question you 

1U asked.
Mr. Kanter: All right.

By Mr. K anter:

Q. Didn’t you, in 1937, prior to the time that 
this property was sold, have in your trust ac-
count some $1400?

The Court: Don’t answer that.
20 Mr. Chandler: I object, your Honor.

Mr. Kanter: I beg your pardon? I did 
not get your Honor’s remark.

The Court: I told the witness not to 
answer.

Mr. Kanter: I  did not hear it at the 
moment.

The Court: Why do you insist on fol-
lowing it up? You have your objection. 
The time is coming when I will hear the 
second cause, or somebody will, on the 
counterclaim.

Mr. K anter: Your Honor said you ruled 
on my specific question. If you rule now 
something is improper, I  won’t ask it.

The Court: There is a separate cause 
of action to be heard later.

Mr. K a n t e r D o  I understand, then, I 
may not ask this witness any questions 
concerning the amount which this trustee 
should have had in the trust?

The Court: Do you want me to hold40
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yon in contempt, Mr. Kanter? I very 
much dislike to do it, but I will, if you 
insist.

You are an intelligent man and a good 
lawyer, and you know just exactly what 
I  said. Now, you have your separate 
cause of action, the surcharge. It will be 
heard at another time.

Mr. Kanter: Will you indulge me while 
I address your Honor a moment?

The Court: No, I won’t. Sit down. 
Next question.

Are you through with this witness?
Mr. Kanter: I am through with him.
The Court: Call your next.
Mr. Chandler: Mr. Dalton, please.

W ill iam  J. Dalton , called as a witness on 
behalf of the complainant, being duly sworn ac-
cording to law, on his oath testified as fo llow s:

Direct examination by Mr. Chandler:

Q. Mr. Dalton, what is your business? A. I 
am with the Fidelity Union Trust Company in 
the trust department.

Q. In what capacity? What is your particular 
function? A. Well, at the present time I am as-
sistant to the officers in administering estates. 
I have been for a number of years in the past 
and until recently in charge of the accounting 
section of the trust department.

Q. Have you an offering statement of the prop-
erty at 490—strike that out—at 561 Broad Street, 
since 1941 on? A. I  have.

Q. Wliat does that show? A. This is a state-
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ment that gives a cash summation of the prop-
erty, and also a summary of the tax situation, 
the assessed value for taxation (handing paper 
to counsel).

Mr. Chandler: I  would like to offer that 
10 statement in evidence, if your Honor

please.
The Court: Objection? If there is, I 

will sustain it.
Q. Have you a separate tax statement on 561? 

A. It is all in there under the tax summary or 
tax summation.

Q. Now, have you an operating statement for 
490 Broad Street? A. I  have.

Q. Since 1941? A. Yes.
™ Mr. Chandler: I would like to offer

that in evidence. I  offer it.
(Last two statements referred to marked 

Exhibits C-7 and C-8.)

By Mr. Chandler:
Q. Have you an operating statement for 492 

Broad Street? A. I  have (handing paper to 
counsel).

30 ■
Mr. Chandler: I wish to offer that m 

evidence.

(Operating statement above referred to 
marked Exhibit C-9.)

By Mr. Chandler:
Q. Have you made an estimate as to the amount 

presently due upon the tax sale certificate cover-
ing 561 Broad Street? A. No, I have not. ,

40
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Mr. Chandler: That is all.
Mr. Kanter: May I look at these a 

moment, your Honor?
Are you through, Mr. Chandler?
Mr. Chandler: Yes.

Cross examination hy Mr. K anter:

Q. The Exhibit C-7 is supposed to show to 
the Court the condition of 561. With reference 
to what condition is that? A. As to the summary 
of the cash, the gross rent collected and any 
miscellaneous receipts, such as reimbursements 
for tax remission; also, any management ex-
penses ; the net amount before taxes, the taxes 
and the interest paid, the cash return or deficit 
for the particular year. And then under a sum- 20 
mation of taxes, which does not include the in-
terest, we show the tax arrears as of the first 
of each year, plus the current year’s taxes, and 
the amount of taxes paid in that year, and the 
tax arrears as of December 31st of each year.
We also show the amount of interest paid on 
taxes in arrears. This statement, I might add, 
as far as 1944 is concerned, is only up to Sep-
tember 12, and we have included in there only 
the first three-quarters of the taxes, since we are 
showing only three-quarters of the—rents for ™ 
three-quarters of the year. It also shows the 
assessed value for taxation as set by the city 
and also as reduced by the amount after tax 
appeal.

Q. And Exhibit C-8 shows the same data with 
reference to 490 Broad Street, or is it 492? A.
I don’t know the exhibit number. We have the 
same data.

Q. Just a minute. I will get it for you. With
40
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reference to No. 490 Broad Street (banding paper 
to witness) ! A. 490 Broad Street, all right.

Q. And Exhibit C-9 with reference to 492, is 
that correct! A. That is right, yes.

10

20

Cross examination by Mr. Campbell:
Q. Mr. Dalton, were tax appeals obtained for 

the year 1944! A. I don’t know.

By Mr. Kanter:
Q. Oh, Mr. Dalton, I forgot to ask yon this: 

Can you tell us whether any of the income from 
561 Broad Street, during 1944, was used toward 
the upkeep of either 490 or 492 Broad Street! 
You can tell that from these figures, can’t you! 
A. Well, from these figures, they had not been. 
Of course, you understand that the three ac-
counts were commingled, but we show here that 
during the year we have a net return, not a 
deficit.

Q. And some of these rents coming from 561 
may have been used for the other two properties! 
A. I don’t believe so. I should say, no, since we 
have a net return rather than a deficit.

Cross examination by Mr. McConnell:
Q. Mr. Dalton, do you know how much cash 

you have on hand in this trust now! A. At the 
present time!

Q. Yes. A. I  have a net balance of cash of 
$2557.19. That is subject to the trustees’ com-
mission at five per cent of $2003.85, allowing a 
net income of $553.34.

By Mr. Kanter:
Q. Did you say, Mr. Dalton, that the net in-

come is five hundred some dollars on $2000! A.
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Oh, no. Î  said that the gross income shown on 
our ledger is $2557.19.

Q. Oh. A. Which is subject to our commis-
sion reserve of $2,385, leaving a net income of 
$553.34.

Q. What is the actual net income for 1944? A. 
From 561 Broad?

Q. Well, you had no income from the others, 
did you, Mr. Dalton? A. No. The net income 
from 561 is $524.32.

Q. What was it in ’43? A. $115.65.
Q. And ’42? A. $148.47.
Q. Is that shown on Exhibit C-7 anywheres, 

Mr. Dalton? A. Yes, under “Cash summation”, 
the last line under that heading.

Q. The item “Net cash return or deficit” shows 
the Court what the income was, the net income 
for each respective year, 1941, 1942, 1943 and 
1944. Is that correct? A. Yes, sir.

Q. In 1941 there was a return. Is that right? 
You gave us a return. Is that right? A. Yes, 
sir.

Mr. Kanter: No further questions.
Mr. Chandler: No further questions. I 

would liké to recall Mr. Ellery for just one 
question.

Charl es  F. E l l e r y , recalled for further direct 
examination.

By Mr. Chandler:

Q. Mr. Ellery, is this a statement of the ar-
rearages on the properties Nos. 490, 492 and 561 
Broad Street, Newark, New Jersey, referring to
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20

30

40



144

Charles F. Ellery—for Complainant—Recalled—
Cross.

taxes! A. Yes, that is the statement I  instructed 
to be made, taken from our records and con-
firmed with the City Hall.

Mr. Chandler: I  offer that in evidence, 
if your Honor please.

(Statement above referred to marked 
Exhibit C-10.)

Cross examination by Mr. Kanter:
Q. Your recommendation in reference to the 

two properties was that they be sold at auction, 
if possible. Is that correct! A. 490 and 492, 
yes, sir.

20 Q. Why wouldn’t the same recommendation 
hold as to 561! A. Because we already had the 
contract of sale, for one reason; and also the 
time for redeeming the tax lien had passed.

Q. But that time for redemption was passed 
some time ago, wasn’t it! A. Yes.

Q. And the time for redemption was passed 
when you made this contract with Mr. Cameron! 
A. Yes.

Q. And Mr. Cameron was in a rather advan- 
oq  tageous position-----  A. Well, the

Q. Just a moment. A. All right.
Q. _in having both—in being both the holder

of the tax lien and in being the lessee and in 
possession!

Mr. Chandler: I  object.

Q. Was he not!

Mr. Chandler: If your Honor please, 
that calls for a conclusion.40
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Q. What do you think about it, Mr. Ellery?

The Court: I don’t care what he thinks 
about it. I know what the fact is.

Mr. Kanter: You know the facts?
The Court: It has been testified to. ■

By Mr. Kanter:

Q. Don’t you think a man in that position is 
in much better position to make a rather good 
bargain for himself than a person on the out-
side ?

The Court: I will answer that for him.
I will say “Yes”.

Q. Well, then, don’t you think, Mr. Ellery, that 
you might have made the effort in this case to 
sell this property at public sale?

The Court: Do not answer that.
Mr. Chandler: I object to that.
The Court: Before me is the question 

whether this contract should be approved, 
and the testimony is that for a long time 
they have been trying to sell the property 
and they have not received any offers at 
any time. And then together with that is 
described the condition of the property 
with reference to taxes and whatnot, and 
the fact that there is a question whether 
the trustee has a right under the will to 
sell.

Mr. Kanter: I was thinking of the ex-
perience we had in this court a short time 
ago with reference to almost adjacent 
property.

20
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The Court: This is off the record. 
(Discussion off the record.)

By Mr. Kanter:

Q. Mr. Ellery, do you know as a fact that 
property in the neighborhood, about a block 
away, after being subject to a private offer and 
not receiving the sanction of this Court, pro-
duced a higher price when sold at public sale, 
when offered at public sale?

Mr. Chandler: I object to that. He has 
given no testimony as to that.

The Court: No. Do not answer that.
20 Mr. Kanter: I  am asking Mr. Ellery

if he knows that.
The Court: No. Do not answer that. 

Suppose he does know. The trustee has a 
perfect right to come in and lay all these 
facts before me and ask for instructions.

Mr. K anter: Your Honor has to de-
cide what is to be done.

The Corirt: Surely.
Mr. K anter: I want to get all the facts 

correct.

By Mr. Kanter:
Q. Mr. Ellery, when this property is sold, you 

say the trustee will have substantially $5,000 in 
his possession? A. Approximately, yes, sir.

Q. And that will produce &n income to the 
life tenant of approximately how much?

Mr. Chandler: I  object.
The Court: I do not know whether lie 

can tell that or not.40
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Mr. Kanter: Well, he is a banker, too.
The Court: Well, I am not a banker, 

but I  know something about it and I 
couldn’t answer it.

Mr. Kanter: All right. ^0

By Mr. K anter:

Q. Mr. Ellery, don’t you think-----

The Court: It all depends where you 
put it.

Mr. Kanter: That is right.

By Mr. Kanter:
20Q. Mr. Ellery, don’t you think that the wishes 

of Mr. Dudley Sayre, who is the remainderman 
and the owner of the interest of Dudley Sayre,
Jr., ought to be consulted?

Mr. Chandler: I object, if your Honor 
please.

The Court: Objection sustained. Do 
you represent Mr. Sayre.

Mr. Kanter: Yes, sir—Mr. Sayre? No,
I am sorry. Mr. Sayre conveyed an in- 30 
terest to his uncle, Dudley L.

The Court: Is anybody in this prop-
erty ready to pay up the taxes? If there 
is, I  will throw this right out of court 
immediately, if anybody in the Sayre fam-
ily can pay up all these taxes.

Mr. K anter: The Sayre family is will-
ing to do this, your Honor. Mr. Dudley
0. Sayre is willing to do this, to take care 
of his sister, as well as her income which | q
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she enjoys from this trustee and preserve 
this property, the res  ̂ for himself. That 
is the only interest there is here.

The Court: This is all off the record. 
Anything further from this witness?

Mr. Kanter: There was no question of 
Mr. Ellery.

The Court: This is all off the record. 
Mr. Chandler: Mr. Schlesinger.

Jo e l  L. Sc h l e s in g e r , called as a witness on 
behalf of the complainant, being duly sworn ac-
cording to law on his oath testified as follows:

20 Direct examination by Mr. Chandler:

Q. What is your business, Mr. Schlesinger? 
A. I am a real estate broker with an office at 
31 Clinton Street in Newark.

Q. Will you briefly state your qualifications? 
A. I have been in the real estate business as a 
broker continuously since 1914, except for time 
out during the last war.

Q. Just to interrupt: Are you also an ap-
praiser? A. I  am.

30 Q. You act as real estate appraiser? A. As 
an appraiser of real estate. I am a member of 
the American Institute of Real Estate Apprais-
ers, and as an appraiser I have had occasion, 
during the past fifteen to twenty years, to ap-
praise many properties in Newark, throughout 
Essex County and the balance of the state. I 
have appeared in this court and all of the other 
courts throughout the state and have qualified 
as an expert and qualified to testify on the value

40 of real property.
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Q. Have you appraised the property at 561 
Broad Street, Newark, New Jersey? A. I have.

Q. Are you familiar with the general neigh-
borhood in which that property is located? A.
I am.

Q. When did you make your last appraisal of 
this property? A. I rechecked it within the past 
two weeks. I made an original appraisal of it 
about a year and a half ago.

Q. Can you describe the property? A. Yes.
The property is located on the west side of Broad 
Street, just south of Washington Place, 26 feet 
9 inches south of Washington Place. It has a 
frontage of 22 feet, running back at right angles 
from Broad Street 34 feet, and then it goes at 
an angle 58 feet. The improvements are two 
stories and cellar building of brick and frame 20 
construction. The front was remodeled about 
two and a half or three years ago. The building 
is a very old building. It is in fair condition.
The reason it is in fair condition is the tenant 
putting in a new front, carpeting the floors, 
painted the walls, painted the ceiling and made 
it habitable.

Q. What, in your opinion, is the present mar-
ket value of the property in question? A. My 
opinion, the present fair value of that property 30 
is $15,000.

Q. And how do you reach that figure? A.
Well, there are two ways that I approached it.
One is from the income basis. The other is on 
a summation basis. Perhaps I should say there 
are three ways. And the third is on a compara-
tive basis. Now, in the last year there has been 
several sales of comparable property in the im- 

' mediate neighborhood. The property immedi-
ately next door, which is the same type of prop-

40



150

Joel L. Schlesinger—for Complainant—Direct.

erty in size, No. 563 Broad Street, formerly the 
branch of the Lincoln National Bank, sold in 
February this past year to Charles J. Simon, 
an insurance broker, for $15,000. Another prop-
erty sold in March, 1944, 21 feet front, a little 
deeper, 110 feet deep and closer to Central Ave-
nue—which, as you go south on Broad Street, is 
better—sold for $15,000. Then, in May, there 
was a property sold immediately opposite at 
No. 556 Broad Street, 27 feet by 168 feet, two 
story and basement building, that sold for 
$15,000. And also in May there was a sale at 
No. 530 to 532 Broad Street, 32 by 174. The 
buildings were frame, and had little, if any, 
value. The selling price there was $7,000.

Q. Now, on the income basis, will you describe 
20 how you reached that figure? A. Well, on the 

income basis is the hardest way to appraise this 
property, because you would have to consider the 
maximum income received, which may not be 
received until next year, $3,000. You have the 
carrying charges of $1800, which is insurance 
and taxes, which would leave a net of $1200, and, 
capitalizing it at eight per cent, produces a value 
of $15,000.

Q. And I believe you have mentioned another 
3q  method, did you not? A. On a comparative 

basis—a summation basis, rather—I valued the 
land at $400 per foot, for 22 feet is $8,800 and 
improvements of $6,200. This has a value oi 
$15,000—a total of $15,000.

Q. Did you appraise the property 490 Broad 
Street? A. I did not appraise it, no, sir. 1 
looked it over, at your request.

Q. What kind of an examination did you 
make? A. * "Welly you asked me to look it over 
and consider the neighborhood ahd the general

40
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trends there and if, in my opinion, the trustee 
would be justified in abandoning the property.

Q. Whll A. That is why I looked it over.
Q. What did you find as a result of your in-

spection? A. I find, in my opinion, the trustee 
is justified, because that area of Newark—in 
that area of Broad Street between Bridge Street 10 
on the south and Orange Street and the Lacka-
wanna Railroad on the north has depreciated 
very rapidly during the past twenty years. The 
store vacancies there have been very heavy.
Most of the stores on the block are vacant. At 
the corner of Bridge Street, both the southeast 
corner and the northeast corner are owned by 
the Vanderpool Estate, and in 1926 they rented 
those two corners to the Horatio Realty Com-
pany at a rental of ten thousand dollars a year 20 
net for both those properties, anticipating at the 
timé that the new bridge would be completed 
over Bridge Street and there would be a mucli 
heavier flow of traffic into Broad Street from 
Harrison and that there would be considerable 
activity in the neighborhood. The Horatio 
Realty Company paid the rent for four years 
and then abandoned the property. On the oppo-
site side of the street, the east side of Broad 
Street, between the library and Orange Street, m  
there were some very successful merchants in 30 
there. Charles B. Shipman was one of them, 
and Rising & Thorne and at the corner was the 
United Cigar. On the other corner, the north-
west corner, was a very popular men’s wear shop 
in that neighborhood and they have all changed 
to a very, very low grade cheap merchandising 
neighborhood. The only thing that is still there 
is the North Ward Branch of the Fidelity Union 
Trust Company, at the. northeast corner of 
Broad and Orange Streets. 40
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\

Q. The question I asked yon was with relation 
to 490 Broad Street. What is the situation with 
reference to 492? A. They are both immedi-
ately adjoining on the same block. I have the 
map here showing the location.

Q. I will amplify on that question. Is there 
any difference between 490 and 492 Broad 
Street? A. None at all. They are both on the 
same block, in the center of the block. I  men-
tioned that.

Q. So your answer applies to 492 as well as 
to 490? A. Both of them.

The Court: Did you observe the build-
ings as to repair, and so forth?

The Witness: They are very old build-
ings, Vice Chancellor. I  was born in that 
neighborhood, and I can remember' the 
old buildings as a, kid. That is, I  was 
born across, on James Street.

The Court: Have they any rental value 
at all?

The W itness: I  think twenty or twenty- 
five dollars a month is a pretty good ren-
tal for that type building. Even if you 
spent I don’t care how much or little in 
rehabilitating them, you wouldn’t have 
any demand for them.

The Court: Did you take in considera-
tion, in your recommendation of abandon-
ment, the amount of taxes now due against 
them?

The Witness: Yes, sir, I  am familiar 
with them.

The Court: You see no hopes for this 
property at all?
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The Witness: No. • On those two prop-
erties there is over $30,000-----

The Court:. On what two?
The Witness: 490 and 492, and the 

total frontage is 54 feet. There is no rear 
entrance. They are 106 feet deep.

The Court: What I am thinking about 
is the expense that might be involved in 
advertising this property for public sale, 
whether that is merited or not under this 
situation.

The Witness: I am only a layman, but 
I  cannot see what the trustee has to sell.

The Court: You are a real estate ex-
pert.

The Witness: Yes. Legally, he might 
have something. 20

The Court: I am trying to find out 
from you whether there is any hope that 
you can hold out to the Court of a buyer 
of this property, in excess of $30,000 and 
the liens against it.

The Witness: No, because this was up 
once before, and my recollection is that 
the city only received a bid of about 
$6,000 for this lien of thirty thousand.
This is not the first time the city has ad- a* 
vertised it under this clean-up program. W

The Court: All right.

By Mr. K anter:

Q. What would you think about the probabil-
ity that the city or the subsequent holder of the 
tax lien certificate might make a nominal bid in 
order to protect their title? A. I am not a law-
yer.
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The Court: No.
The W itness: I  cannot answer that.
Mr. Kanter: I  appreciate that.
The Court: No.
Mr. Homan: I  have one question.

Cross examination by Mr. Homan:

Q. Mr. Schlesinger, to what do you attribute 
the decline in the neighborhood trend! A. That 
is a hard question. It goes back far beyond the 
period we have been talking about. That was a 
good neighborhood. But, peculiarly, when the 
Lackawanna elevated its tracks, the decline 
seemed to start from that date. When the tracks 
lost the level at Lackawanna Avenue, before they 

20 moved north to their present position, that was 
a very busy neighborhood. It was also a busy 
neighborhood, and still is, for the produce busi-
ness. A lot of beef houses were there and are 
still there, and on the west side of Broad Street, 
from about the center of the block north of 
Orange Street to Lackawanna Avenue, is a good 
neighborhood for that. But since about 1904 or 
1905, and that is before my time in real estate, 
but from studies I have made, the decline has 

,on been gradual. To a certain extent, for almost 
'*5U forty years now, it has depreciated down to al-

most nothing.
Q. When were the tracks of the Delaware, 

Lackawanna elevated! A. About 1902 or 1903.
Q. Has there been any other change m trans-

portation facilities to detract from the traffic! 
A Yes, easier access by the tubes, which came 
over in 1911, the Hudson & Manhattan Tubes 
took a lot of the people who did use the Lacka-
wanna to go to New York and took them farther

40
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south on Broad Street. They did not come that 
way.

Q. And that, you say, the change in trans-
portation facilities, would cause the merchants to 
seek other locations, that is, the merchants you 
speak of? A. That might be one of the factors, 
but the chief factor is the general trend of shop-
ping areas—and Newark is no exception—to 
shrink. That has been going on for the last 
twenty years. The hundred per cent area in 
Newark which was the best shopping area at one 
time, extended from Broad and Central Avenue 
south on Broad to Market Street, west on Market 
Street to Plane Street. In the past fifteen or 
twenty years that is- slumping down, so it starts 
at New Street, Hahne & Company, and only goes 
around to Washington Street to Bamberger’s. 20 
The decentralization of population has affected 
that. People are moving to suburban areas.

Q. Due to the introduction of the automobile?
A. Well, that is one of the reasons they have 
moved.

Mr. Homan: That is all.
The Court: Anything further?

Cross examination by Mr. R anter:

Q. Mr. Schlesinger, you indicated to the Vice 
Chancellor that the chances of getting any bids 
at a public sale for 460 and 462 Broad Street 
would not warrant the expense of such an under-
taking. Isn’t that about it, Mr. Schlesinger? 
A. No, I didn’t say that. I  said I didn’t know 
what the trustee would be selling. The Vice 
Chancellor spoke about the expense. It was not 
I who spoke of that.

*0
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Q. Well, you meant to indicate to the Vice 
Chancellor that it would be a useless procedure? 
A. I say that, definitely.

Q. It would not be worth while spending the 
money? A. I do not think it would.

Q. All right. Now, don’t you think with ref-
erence to 561 Broad Street that it would be 
worth while making the effort to conduct a pub-
lic sale? A. I don’t think so, Mr. Kanter.

Q. Well, Mr. Schlesinger, you know of the 
present offer of $16,250, made by Mr. Cameron, 
do you not? A. Approximately that, yes. It is 
in the contract.

Q. $16,262 it is, Mr. Schlesinger. You know 
that, don’t you? A. That is right.

Q. And you know that Mr. Cameron’s offer, 
20 or the offer of some other persons might be 

bettered if a public sale were conducted. Don’t 
you think so, as a real estate man? A. You al-
ways have to consider a buyer must be fully in-
formed. Now, he is buying this subject to a lien 
which has two more years to run. If he is buy-
ing it for his own occupancy, he might, but if 
he is buying it for speculation, I don’t think any-
body would top the present bid, because it would 
be the income value two years from now, with 

30 the neighborhood being no different, and the 
neighborhood has declined considerably in the 
last four or five years, more so than during the 
depression era from 1929 to 1939.

Q. You know, Mr. Schlesinger, don’t you, that 
the experience in Newark has been—in this court 
has been—that a public sale has resulted in 
higher prices than the previously submitted prior 
offer? Well, I  have observed also-----

Q. Isn’t that true? A. —in this court, with 
the market today, a lot of people are overreach-
ing.
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Q. I am not interested in that. A. I would 
like to answer your question, if I  may. My opin-
ion is that the fair value of this property is 
$15,000. I think that has already been over-
reached by the bid of $16,200.

Q. But you also know that persons are in the
market and that there is a tendency to_and ®
there is a probability that prices reached at pub-
lic sale are better than those reached at private
offers? A. That may be, but I  don’t think this 
would be-----

Q. That is- conjectural on your part. A. The 
whole thing is-----

' The Court: It is a case of this prop- 
ertv, not other properties. This property 
is the question before; me. <gn

Mr. Kanter: That is right. That is 
all, Mr. Schlesinger.

Mr. Chandler: That is all. That is 
the complainant’s case, your Honor.

The Witness: Thank you.
The Court: Anything further?
Mr. Kanter; If your Honor please, 

representing Mr. Sayre, we have no evi-
dence to offer, but we do wish to make a 
statement on the record, if we may, of ^  
a proposition of what we are willing to 
do to prevent this sale. Would your 
Hoiior care to hear me?

The Court: Now, may I consider it?
These interested parties knew all about 
this thing all these years. It isn’t any*- 
thing new to them.

Mr. Kanter: No; your Honor should, I 
think, consider it the same wav as vour 
Honor does—  :

40
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The Court: I  can’t consider anything 
but evidence, Mr. Kanter.

Mr. K anter: I think, your Honor, gen-
erally it may he ultravires, hut when you 
come to consider the advisability of sell- 
ing real estate, your Honor has the right, 
and I ask your Honor now to take the 
views of the parties interested as to 
whether a sale should or should not be 
made: the same way as when you have 
the question of sale of property by a 
building and loan in liquidation or a 
trustee in liquidation of a building and 
loan, you receive the views of the parties, 
although they are not presented by way 
of evidence.

20 The Court: This is off the record.
(Discussion off the record.)
The Court: I  will approve this con-

tract.
Mr. K anter: If your Honor please, 

Mr. Sayre authorizes me to say that, if 
the life tenant will consent, he will ar-
range to take care of the payment of the 
back taxes.

The Court: When?
Mr. Kanter: Immediately, within a 

d0 week.
The Court: Well, within the week. I 

will withhold my decision for a week.
Mr. K anter: All right, sir.
The Court: What does the life tenant 

say?
Mr. Campbell: The life tenant has no 

objection to the continuance of the trust, 
if the taxes are paid.

The Court: If the taxes are paid.
40
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Mr. Campbell: May I say, provided—
Tlie Court: With reference to the 

Broad Street property?
Mr. Kanter: 561 is the one we are 

talking about.
Mr. Campbell: Provided the taxes are .. 

paid immediately so that she will not be - 
in a position a little later where her inter-
est will be cut off, we would like to have 
the taxes paid and the trust continue.

The Court: I understand the taxes are 
to be paid and cleaned up. This is going 
to be a gift by this gentleman to some-
body.

Mr. Kanter: We canpot make a gift 
of $10,000-----

The Court: What do you want to 20 
take-----

Mr. Kanter: —and not foreclose the 
lien.

The Court: Who is going to see to 
that?

Mr. Kanter: Mr. Sayre.
The Court: For how long?
Mr. Kanter: For three years.
Mr. Campbell: For the life of the life 

tenant ?
‘30Mr. Kanter: We have got it now so 

situated that——
The Court: I won’t go along with that.
Mr. McConnell: If your Honor please,

I represent the defendants, Margaret 
Sayre and Dorothy Farcus. In spite of 
what Mr. Kanter says, there is an issue 
not being tried here today, too. Dorothy 
Farcus is brought into this suit on the 
strength of the allegation that she is one

40
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of the remaindermen. Mr. Dudley Sayre 
may not be the sole person interested in 
any agreement that is made. Our posi-
tion is we are willing to do anything 
whatever is best for the interests of the 
trust, and there is no objection on our 
part to have this matter held over for a 
week until we see exactly and specifically 
what arrangements are going to be made, 
but we do not want by silence to indicate 
our acquiescence in Mr. Kanter’s pio- 
posal.

The Court : I will withhold decision.
Mr. K anter: Will your Honor take Mr. 

Sayre’s testimony?
The Court: On what?

20 Mr. Kanter: To repeat his offer. He
wants to make it.

The Court: You have made it.
Mr. K anter: I don’t know whether it is 

on the record or not.
The Court: I  will let him make his

offer.
Mr. Kanter: May I make it on the rec-

ord?
The Court: Yes. Let him make his 

w v  o f f e r .
■ Mr. Kanter: All right. Take the stand.

D ud ley  0 . S a y r e , called as a witness in his 
own behalf, being duly sworn according to law 
on his oath testified as follows:

Direct examination by Mr. K anter:

Q. Mr. Sayre, you are interested in this prop- 
40 erty— A. I  am.
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Q. —as a remainderman! A. Yes.
Q. And are yon willing, within a week, to take 

an assignment of the tax lien held on this prop-
erty, pay the full amount thereof and hold the 
amount of those taxes as long as your sister, 
Mary Estelle, shall live and not to foreclose 
that lien? A. And give her any income that 
comes out of the property, either by sale or 
rental; every penny that comes out of the prop- 

either fry sale or rental is hers, not mine.
Q. You want to pay your sister the net income 

of this property? A. Either by the sale or ren-
tal. I will not take one cent from her, outside 
of my legal expenses.

The Court: You will give it to your sister?
The Witness: Yes. And my father left that 20 

to her, Vice Chancellor, for her during her life-
time, and I am here to protect her interest and 
not mine.

The Court: All right.
The Witness: And every cent that come out 

of that property is hers, either by sale or rent.
The Court: All right.
The Witness: They are not mine.
The Court : I will decide the whole thing at 

one time. I will decide the whole matter at one 
time and not piecemeal. I will drop you gentle- 
men a line.

40
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(Filed October 24, 1944.)
----------------4---------------

[SAME TITLE.]

10
This matter being opened to the Court by 

Hood, Lafferty & Emerson, solicitors of the com-
plainant, appearing by Wallace R. Chandler, 
Jr., Esq.; in the presence of Messrs. Kanter & 
Kanter, appearing by Elias A. Kanter, Esq., 
solicitors of the defendants, Dudley 0. Sayre 
and Dudley 0. Sayre, J r .; William H. Campbell, 
Jr., Esq., solicitor of the defendant, Mary Estelle 
Sayre; Messrs. McCarter, English & Egner, 

2Q appearing by Charles Howard, Esq., solicitors 
of Adele VanVechten Conway as guardian ad 
litem of the infant defendant, Chauncey Van-
Vechten B. Sayre; J. Albert Homan, Esq., soli-
citor of I. Grant Scott, Clerk in Chancery, guar-
dian ad litem of the infant defendants, Barbara 
Wall work and Cynthia Holthusen; and Edward 
E. Mishell, Esq., appearing by William M. Mc-
Connell, Esq., solicitor of the defendants, 
Dorothy Sayre Farcus and Margaret Sayre; 
and it appearing that the complainant, Fidelity 
Union Trust Company, by an order of the Essex 
County Orphans’ Court dated September 25-, 
1941, was appointed substituted trustee under 
the last will and testament of Marcus Sayre, 
deceased; that the complainant under the trusts 
provided by the eighth clause of said will holds 
the lands and premises known as 561 Broad 
Street, Newark, New Jersey, and the lands and 
premises known as 490 Broad Street, Newark, 
New Jersey, and 492 Broad Street, Newark, 

40 New Jersey, all particularly described in the
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bill of complaint, in trust for the testator’s 
daughter, Mary Estelle Sayre, for and during 
her lifetime:

(a) That as to 561 Broad Street:—Said prem-
ises are encumbered by a store and building; 
that from and after the commencement of the 10 
financial and economic depression, said prem-
ises have, at various periods, failed to produce 
an income sufficient to pay taxes and other 
costs of maintenance with a result that tax ar-
rears accumulated thereon, and on October 13,
1941, the same were sold by the City of Newark 
for nonpayment of taxes to Charles E. Cameron,
Jr. who now holds the tax sale certificate upon 
which there is unpaid, including principal and 
interest, nearly $11,000; that the rentals pres- m* 
ently payable are barely sufficient to pay cur-
rent operating and maintenance charges and are 
wholly inadequate for the purpose of satisfying 
the arrearages upon the tax sale certificate; 
that there is no other income from the trust 
fund available for the payment and satisfaction 
of said tax sale certificate and the trustee has 
no other funds in the trust available for such 
purpose, wherefore the certificate may be fore-
closed at any time, in which case, said premises, 
as an asset of the trust estate, would be wholly 
lost; that the complainant has entered into a 
contract to sell said premises to Charles E. 
Cameron, Jr., for the sum of $16,262 in cash, 
which contract provides for the discharge by the 
Vendor of existing liens created by said tax sale 
or allowance from the purchase price therefor, 
and for the apportionment of current rents and 
taxes; that the foregoing sale is of advantage 
to the trust estate and is in excess of the pres-
ent fair value of said premises; and the Court 10



164

Final Decree.

having heard and considered the proofs and the 
arguments of counsel, and being of the opinion 
that the will of Marcus Sayre does not give the 
trustee a power of sale with respect to said 
premises but that (1) an emergency has arisen 
not anticipated by the testator, Marcus Sayie,

■ and that, in order to prevent the loss of the 
trust res and the defeat of the testator’s objects 
and to promote and protect the interest of the 
beneficiaries and (2) in accordance with the pio 
visions of R. S. 3:35-1 providing for sale by a 
fiduciary of a devise in trust when sold for 
taxes and no adequate provision is afforded by 
the testator’s will for the payment of the same, 
the complainant should sell said premises in 
accordance with the terms of the contract herein 

20 mentioned; and that the retention of the same 
for a possibly higher offer in the future is un-
warranted ;

(b) That as to the premises known as 490 
Broad Street and the premises known as 492 
Broad Street:—Said premises are improved by 
buildings of a business or commercial character 
but by reason of their poor condition and high 
tax assessments, neither of said properties pro-
duce an income sufficient to pay the taxes and 

30 carrying charges and a large portion of them is 
vacant and is not rentable without extensive i e- 
pairs and rehabilitation; that a rent receiver of 
the City of Newark is in possession thereof; that 
the premises located at 490 Broad Street have 
been sold to the City of Newark for nonpayment 
of taxes for the years 1933-1937, inclusive, and 
no taxes have been subsequently paid either on 
account of same or on account of current taxes, 
whereby there is due and unpaid, exclusive of 

40 interest and costs on account of taxes, a sum
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in excess of $10,000; that the property at 492 
Broad Street was sold to the City of Newark 
for nonpayment of taxes for the years 1934- 
1937, inclusive, and no taxes have been subse-
quently paid either on account of same or on 
account of current taxes, whereby there is due 
and unpaid, exclusive of interest and costs on 
account of taxes, a sum in excess of $10,000; 
that there are no funds in the trust estate for 
the payment and discharge of said taxes and 
tax liens on either of said properties and there 
is no provision in the will for the same; that 
the complainant has been unable to sell said 
premises or either of them; that the properties 
are probably unsalable except possibly to a 
nominal bidder; and the Court having heard 
and considered the proofs and arguments of ^0 
counsel and being of the opinion that with re-
spect to the said premises at 490 Broad Street 
and 492 Broad Street, the trustee has no power 
to sell said premises under the will of the tes-
tator, Marcus Sayre, but that (1) an emergency 
has arisen not anticipated by him and that in 
order to prevent, if possible, the loss of the 
trust res and the defeat of the testator’s ob-
jects, und to promote and protect the interest 
of the beneficiaries and (2) in accordance with 30 
the provisions of R. S. 3:35-1 providing for sale 
by a fiduciary of a devise in trust when sold for 
taxes and no adequate provision is afforded by 
the testator’s will for the payment of the same, 
it is advisable, if possible, to sell said premises 
at public auction to the highest bidder, and if 
not so sold, said premises should be abandoned 
by the complainant as trustee.

40
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It is thereupon, on this 24th day of October, 
1944, on motion of Hood, Lafferty & Emerson, 
solicitors of the complainant, o r der ed, a d j ud g ed  

and d ec re e d :

1. That it is to the advantage of the estate 
of Marcus Sayre, * deceased, and to the bene-
ficiaries thereof, that the aforesaid premises at 
561 Broad Street, Newark, New Jersey, be sold 
at this time to Charles E. Cameron, Jr., for the 
sum of $16,262 all cash; that said offer repre-
sents the fair and reasonable cash market value 
of the property and retention thereof for a 
possibly higher offer in the future is unwar-
ranted ;

20 2. That the complainant, Fidelity Union
Trust Company, substituted trustee under the 
last will and testament of Marcus Sayre, de-
ceased, be apd hereby is authorized and directed 
to sell and convey to Charles E. Cameron, Jr., 
the aforesaid premises known as 561 Broad 
Street, Newark, New Jersey, for the sum of 
$16,262 all cash and upon the terms and condi-
tions contained in the contract between the par-
ties dated June 11, 1943;

3. That the complainant, Fidelity Union
Trust Company, as substituted trustee as afore-
said, be and is hereby authorized and directed 
to execute such deeds and instruments as may 
be necessary to consummate said sale to Charles 
E. Cameron, Jr., upon the terms of said con-
tract dated June 11, 1943;

4. That the complainant, Fidelity Union
Trust Company, as substituted trustee as afore-

4M) is hereby authorized and directed to sell
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and convey the premises known as 490 Broad 
Street, Newark, New Jersey, and the premises 
known as 492 Broad Street, Newark, New Jersey, 
at public auction to the highest bidder and that 
the expenses of such auction, including the ad-
vertisement and conducting thereof, shall be met 
from the proceeds of sale of 561 Broad Street, 10 
Newark, New Jersey; that at such auction the 
complainant may reject any bids which it con-
siders are not in line; that it shall report any 
bids which it shall consider worthy of considera-
tion to this Court for confirmation or other-
wise;

5. That if the complainant should receive 
any bids for said premises or either of them 
prior to said auction which it considers worthy 20 
of consideration, it shall have the right to 
submit the same to this court for instructions
as to whether the - same should be accepted or 
not;

6. That if no bids should be received for 
either of said properties at auction or other-
wise, or if received, should not be confirmed by 
this Court, then the complainant, as substituted 
trustee as aforesaid, may abandon said proper- «a  
ties or such of them as shall not be sold and
the sale confirmed, pursuant to R, S. 3:17-8.2 
et seq.;

7. That the complainant shall be at liberty 
to apply to this Court for further instructions 
and for further decrees and orders, if required, 
in regard to the subject matter hereof ;

8. That the complainant pay from the pro-
ceeds of the sale of the premises at 561 Broad £0
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Street, Newark, New Jersey, to Messrs. Hood, 
Lafferty & Emerson, solicitors of complainant, 
a counsel fee of $200, together with complain-
ant’s costs to be taxed, including $31 for cost 
of testimony; and to Kanter & Kanter, solicitors 

m  of the defendants, Dudley O. Sayre, and Dudley 
* 0. Sayre, Jr., a counsel fee of $25; and to

William H. Campbell, Jr., solicitor of the de-
fendant, Mary Estelle Sayre, a counsel fee of $25; 
and to McCarter, English & Egner, solicitors 
of Adele YanVechten Conway as guardian ad 
litem of the infant defendant, Chauncey Van- 
Yechten B. Sayre, a counsel fee of $25; and to 
J. Albert Homan, Esq., solicitor of I. Grant 
Scott, Clerk in Chancery, guardian ad litem of 
the infant defendants, Barbara Wallwork and 

20 Cynthia Holthusen, a counsel fee of $25; and 
to Edward E. Mishell, solicitor of the defend-
ants, Dorothy Sayre Farcus and Margaret 
Sayre, a counsel fee of $25;

9. That nothing herein contained shall be 
deemed to affect the issues created by the 
counterclaim of the defendant, Dudley 0. Sayie, 
which, by prior order of this Court, are to be 
heard separately.
• ‘ v  -

Respectfully advised,

A l fr ed  A. St e in ,
Y. C.

LUTHER A. CAMPBELL,
C.

40
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(Filed January 24, 1945.)

IN CHANCERY OF NEW JERSEY. 
#149—510.

Mar y  E st ell e  Sayr e , et als., 
Defendants.

Dudley 0. Sayre hereby appeals from para-
graphs 1, 2 and 3 of the decretal portion of the 
Final Decree, made by the Chancellor (on the 
advice of the Hon. Alfred A. Stein, Vice- 
Chancellor) made in the above entitled cause 
on October 24, 1944, to the Court of Errors and 
Appeals in the last resort in all causes.

I  conceive there is good cause for appeal in 
the above entitled cause.

10
Between

F id el it y  U n io n  T rust  Com -
pa n y  (formerly Fidelity 
Trust Company), as substi-
tuted trustee, etc., On Amended Bill, 

Etc.Complainant,
and

30
KANTER & KANTER, 

Solicitors for and of counsel with 
appellant, Dudley 0 . Sayre.

ELIAS A. KANTER,
Of Counsel with appellant, 

Dudley O. Sayre.
40
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(Filed February 24, 1945.)
NEW JERSEY COURT OF ERRORS 

AND APPEALS.

.in Between
F i d e l i t y  U n i o n  T r u s t  C o m -

p a n y ,
Complainant-Respondent,

2 q  M a r y  E s t e l l e  S a y r e , et al., 
Defendants-Respondents.

To the Honorable, the Court of Errors and 
Appeals, in the last resort in all causes:

The petition of Dudley 0. Sayre, the defendant- 
appellant in the above entitled cause, and the 
petitioner in this Court, respectfully shows that.

F irst: Petitioner finds himself aggrieved by 
3Q a decree dated October 24, 1944, made in the 

Court of Chancery, by the Chancellor, the Hon. 
Luther A. Campbell, on the advice of the Hon. 
Alfred A. Stein, Vice Chancellor, in a certain 
cause in the said Court of Chancery, wherein 
Fidelity Union Trust Company (formerly 
Fidelity Trust Company), as substituted trustee, 
etc. was the complainant, and this petitioner, 
Dudley 0. Sayre, and others were the defend-
ants, in the following respects:

40 1. The aforesaid decree adjudges:—“That it is
to the advantage of the estate of Marcus

and
D u d l e y  0 .  S a y r e ,

Defendant-Appellant,

and

On Appeal from the 
Court of Chancery.
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Sayre, deceased, and to the beneficiaries 
thereof, that the aforesaid premises at 561 
Broad Street, Newark, New Jersey, be sold 
at this time to Charles E. Cameron, Jr., for 
the sum of $16,262 all cash; that said offer 
represents the fair and reasonable cash 
market value of the property and retention 
thereof for a possibly higher offer in the 
future is unwarranted.”

2. The aforesaid decree adjudges:— “That the 
complainant, Fidelity Union Trust Com-
pany, substituted trustee under the last will 
and testament of Marcus Sayre, deceased, 
be and hereby is authorized and directed to 
sell and convey to Charles E. Cameron, Jr.,
the aforesaid premises known as 561 Broad 20 
Street, Newark, New Jersey, for the sum 
of $16,262 all cash and upon the terms and 
conditions-contained in the contract between 
the parties dated June 11, 1943.”

3. The aforesaid decree adjudges:—“That the 
complainant, Fidelity Union Trust Com-
pany, as substituted trustee as aforesaid, 
be and is hereby authorized and directed to 
execute such deeds and instruments as may
be necessary to consummate said sale to 30 
Charles E. Cameron, Jr., upon the terms 
of said contract dated June 11, 1943.”

Second: Petitioner appeals from the afore-
said decree of the chancellor, which adjudicates 
as aforesaid, upon the ground that the same is 
erroneous, in that:

1. The adjudications aforesaid arose in conse-
quence of the fact that the Court of Chan-
cery unwarrantably, during the course of in
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the cross-examination of the complainant’s 
witnesses or one of them, denied to your 
petitioner the opportunity of eliciting from 
the witness under cross-examination that the 
complainant itself was accountable, and 
should pay, various large sums of money 
more than sufficient to pay all the taxes and 
tax liens which occasioned the complainant 
to file its bill herein seeking the approval 
of the Court of Chancery for said complain-
ant-trustee’s sale of #561 Broad Street, 
Newark, N. J.

2. The Court of Chancery should have adjudi-
cated that it was not to the advantage of 
the estate of Marcus Sayre, deceased, and 
to the beneficiaries thereof, that #561 
Broad Street, Newark, N. J. be sold for 
$16,262. to Charles E. Cameron, Jr., and 
should have withheld its approval of such 
sale.

Third: Petitioner therefore prays that the 
aforesaid decree of the Chancellor may in the 
respects aforesaid be reversed, set aside and 
for nothing holden, that the Chancellor be di-
rected to make a decree free from the errors 
above outlined, and that your petitioner may 
have such further and other relief in the prem-
ises as to this Court shall seem proper.

RANTER & RANTER, 
(Ranter & Ranter)

I Solicitors for, and of Counsel
with, Petitioner.

ELIAS A. RANTER, 
( E l i a s  A ? * R a n t e r )

Of Counsel.
Dated: February 23, 1945.
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F id el it y  U n io n  T rust  Com -

pa n y  ̂ etc. as substituted 
trustee, etc.,

C omplainant-Respondent,
—and—

Mar y  E st ell e  Sayre , et als.,
Defendants-Respondents. \  On Appeal from the

'  Court of Chancery.

Nat al ie  B. Da l t o n , Ma r jo r ie  
M. Wa l l w o rk , Do r o th y  A. 
Ho l t h u s e n , and Dud l ey  0. 
Sayr e , J r ., (substituted in 
place of the Original ap-
pellant, Dudley 0. Sayre), 

Appellants.

BRIEF OF APPELLANTS 
NATALIE B. DALTON, et al.

Preliminary Statement.

The writing, printing and service of this brief 
have perforce been delayed because of the pend-
ency of motions made before the Court of Errors 
and Appeals.

Those motions were decided by the Court on 
May 10, 1945 and counsel were advised of the 
decision on May 11, 1945, the decision of the 
Court being—and we quote from the Clerk’s 
letter of May 10, 1945—as follows:

“Motion to substitute as parties appellant 
Natalie B. Dalton, Marjorie M. Wallwork,

W&n JerseyState Library
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Dorothy A. Holthusen, Dudley 0. Sayre, 
Jr., and Mary E. Sayre, widow of Dudley 0. 
Sayre, individually and as executrix of his 
estate, is granted.

“Motion to dismiss will be held for con-
sideration with the main case.”

Accordingly, although this appeal was initiated 
by the late Dudley 0. Sayre to procure a reversal 
of part of the decree (State of Case, pp. 162- 
168) made in the Court of Chancery on October 
24, 1944, this appeal is now prosecuted by the 
five substituted appellants above named.

Introductory Outline.

Up to the time of the writing of this brief, the 
Chancellor’s opinion—dated March 12, 1945 
has not been officially reported; it will, however, 
be found unofficially reported in 41 Atl. 2d. 388. 
It will probably appear in 136 N. J. E., at some 
page subsequent to page 346.

We believe that the essential facts are uncon-
tradicted and, because of the limited nature of 
the appeal, those facts can be briefly stated. 
The ultimate issue is as to whether or not the 
Chancellor should have authorized Fidelity to 
sell 561 Broad Street, Newark, N. J. to Charles 
E. Cameron; Fidelity’s suit seeking such ap-
proval was embraced in its First Cause of Ac-
tion (State of Case, pp. 1-7). The Chancellor 
gave such approval (State of Case, p. 166, 11. 
1-35). The petition of appeal (State of Case, 
pp. 170-172) challenges the correctness of the 
Chancellor’s decree in this respect.

Fidelity was the substituted trustee under the 
will of the late Marcus Sayre (State of Case, p. 
1, 11. 10-20). One of the properties which it 
was administering was 561 Broad Street,
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Newark, N. J. (State of Case, p. 4, 11. 20-30). 
There was a large accumulation of tax arrears 
and the tax liens had been sold to Charles E. 
Cameron (State of Case, bottom of p. 4 and 
top of p. 5). Charles E. Cameron, the holder of 
the tax sale certificates, is the president of 
Lauter-Humana Company, and that company is 
the lessee of the property (State of Case, p. 5,
11. 10-20), Fidelity has contracted to sell the 
property to Charles E. Cameron for $16,262, 
with liens to be deducted, which would leave 
approximately $5,000 as the net proceeds of the 
sale (State of Case, p. 6, 11. 15-35, and State of 
Case, pp. 26-34).

Fidelity claimed that its inability to pay taxes 
after 1929 was due to the depression (paragraph 
10 of its bill), and that that accounted for the 
accumulation of the tax arrears (paragraph 11 
of its bill) and that “the trustee has no funds” 
to pay such taxes (paragraph 12 of its bill).

All of those claims of Fidelity were expressly 
denied and put in issue by Dudley O. Sayre's 
answer (paragraph 5 of answer, State of Case, 
p. 37; paragraph 6 of answer, State of Case, p. 
38, 11. 20-28; paragraph 7 of answer, State of 
Case, p. 39, 11. 30-35).

In substance, therefore, the controversy, pre-
sented by appropriate pleading, might be sum, 
marized by these questions:—Is it true that the 
accumulation of taxes was due to the depression 
or insufficiency of the rentals? Is it true that 
you, the trustee, have no money to pay the ac-
cumulation of taxes?

Our grievance is manifold:
F ir st . The Chancellor completely shut off any 

inquiry as to the truth of the asserted claims 
of the trustee, even though Fidelity’s peti-
tion for approval of sale of 561 Broad Street
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was based upon the asserted truth of such 
claims.

Second . It appeared as a matter of record that 
those claims of Fidelity were factually un-
true, and that Fidelity had, or should have 
had, sufficient monies in its possession to 
pay the tax liens, with the consequence that 
no sale of the property would be required. 
Since when can a trustee, in effect, say, “Be-
cause I have misapplied, or converted to my 
own use, or otherwise mishandled, trust 
monies, and I cannot now pay the accumu-
lated taxes on the property, I now want the 
property to be sold because of the accumu-
lated taxes” ?

T hi rd . The Chancellor should not have directed 
the sale of 561 Broad Street.

An examination of the record will disclose that 
the decree is the product of the Chancellor’s dis-
regarding the just and equitable principles 
briefly above adverted to.

POINT I.

The Chancellor erroneously debarred the 
appellant from cross examining Fidelity’s 
witness.

As we have heretofore indicated, the trustee 
(Fidelity) brought the suit to procure the Chan-
cellor’s approval for the trustee’s proposed sale 
of 561 Broad Street, Newark, to Charles E. 
Cameron for $16,262. The bill of complaint al-
leged that after 1929, the rentals of that prop-
erty had so fallen off that it had become impos-
sible for that reason for the trustee to pay the 
taxes, with the result that there was a great
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accumulation of taxes. By its bill, Fidelity 
further asserted that the tax liens had been sold 
to Charlesi E. Cameron (State of Case, p. 5,
11. 10-15). The Court will observe that the 
Fidelity did not—by its bill—disclose what taxes 
had remained unpaid and what tax liens had been 
sold to Cameron. The trustee (Fidelity), by its 
bill, further alleged that it uhas no funds in the 
trust” to pay or satisfy the unpaid tax liens 
(paragraph 12 of bill of complaint; State of 
Case, p. 5, 11. 30-35).

Dudley 0. Sayre (the defendant* who initiated 
the appeal), by his answer expressly denied the 
allegation last referred to (State of Case, p. 39, 
11. 30-35).

With the complainant-trustee having made any 
allegation which was denied by the answer of 
the defendant-cestui, it seems very plain to us 
that it became the duty of the complainant to 
establish the fact which it had alleged and that 
it was the right of the defendant to cross exam-
ine the witness or witnesses who might be pro-
duced by the complainant to establish the con-
troverted fact. We will now show that such 
right was denied.

John S. Bacheller—Fidelity’s Trust Officer- 
testified that Fidelity has “no other assets, and 
never had any other assets, of the estate” (State 
of Case, p. 115, 1. 15). Bacheller, on direct ex-
amination, further testified that it was only the 
unet rent” that had been paid to the life tenant 
(State of Case, p. 117, 1. 20). Clearly, Dudley
O. Sayre’s counsel had the right to cross examine 
Bacheller fully on the testimony which he had 
given and the sources of that testimony. Such 
cross-examination was completely frustrated by 
the Court (State of Case, pp. 117-120). The 
cross examination was precluded, not by objec-
tion from counsel for the complainant, but by



6

objection from the Vice Chancellor, who ex-
pressly stated that he would “shut off” the cross 
examination (State of Case, p. 120, 1. 28). We 
respectfully urge that the Vice Chancellor was 
in error in precluding the cross examination 
which related to Bacheller’s testimony on direct, 
even though such cross examination might also 
have some bearing on the counterclaim.

Charles F. Ellery—Fidelity’s Vice President— 
was another witness called by the complainant. 
He testified, among , other things, that the low 
rentals after 1929 prevented the payment of 
taxes (State of Case, p. 122) and consequently 
that the 1937 tax lien had been sold to Charles 
E. Cameron (State of Case, p. 123). Let us now 
point to what happened on cross examination:

1. Though Ellery had testified that it was the 
“low rentals” which had produced the de-
fault in the taxes, the Court refused cross 
examination on whether the failure to collect 
rents was not the real cause for default 
(State of Case, p. 137, 1. 30). Certainly if 
a trustee fails to collect rents, and that is 
the reason why the taxes are unpaid, the 
truth should be permitted to be shown, and 
the Court refused to permit Dudley Q. 
Sayre’s counsel to bring out the truth on 
cross examination.

2. The Court of its own motion denied the 
right of bringing out on cross examination 
what the Fidelity had done with $1,400 that 
it had on hand in 1937 (State of Case, p. 
138). We submit that it was fair cross 
examination to pursue an inquiry as to 
whether the 1937 taxes had remained un-
paid for some reason other than that which 
the witness had given as the excuse in his 
direct examination. Not only did the Court
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shut off that line of cross examination, but 
it followed up its determination by threat-
ening to hold the examining counsel in con-
tempt and by refusing to hear argument on 
the propriety of the questions (State of 
Case, pp. 138-139).

Since it is, we think, hornbook law that cross 
examination on matters directly in issue or di-
rectly revelant to the issue is a matter of right 
(particularly when the questions are directed to 
the witness who has given the adverse testimony 
on direct examination) and that the denial of 
such right constitutes reversible error, we will 
not labor that point beyond the citation of a 
few New Jersey decisions setting forth those 
principles :

Prout v. Bernards Land, Etc. Co., 77 
N. J. L. 719 (E. & A. 1909);

Bobir echi v. Virgil, 97 N. J. E. 315 (E. & 
A. 1925);

State v. Lerman, 107 N. J. L. 77 (E & A 
1930);

Cristofaro v. Brenflech, 116 N. J. L. 357 
(E. & A. 1935).

I t  seems to have been the idea of the Vice 
Chancellor before whom the cause was tried 
that the cross examination was to be prevented 
because the fact to be elicited by such cross 
examination was important in connection with 
the counterclaim of Dudley 0. Sayre. While 
such importance is conceded, that does not re-
sult in the exclusion of the testimony otherwise 
relevant. Let us illustrate by a few examples:
A. In a suit brought by a building contractor 

against the owner of real estate, it is com-
mon to find that the builder claims the en-
tire contract price and the owner asserts
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that the contract has not been fully or 
properly performed, presenting a counter-
claim for such items. When the builder 
testifies that he has completed the structure 
in accordance with the plans and specifica-
tions, would not the owner’s counsel be en-
tirely correct in asking him whether the 
painting had been omitted or improper 
heating apparatus installed! Would such 
cross examination be excluded because the 
answers to the questions would be apt to 
sustain the owner’s counterclaim based upon 
the builder’s failure to paint the structure 
or to furnish a heating system!

B. If a woman were to bring suit for divorce 
against her husband on the ground of de-
sertion and he counterclaimed for similar 
cause against her, would it not be proper 
for the husband’s counsel to ask the wife 
questions on cross examination even though 
her answers might tend to establish her 
husband’s cause of action!

Because, as we have shown, the Vice Chancellor 
improperly prevented counsel for the appellant 
from conducting a cross examination to which 
the appellant was entitled as a matter of right, 
we ask this Court to reverse the decree below in 
the respect appealed from.

POINT II.

Fidelity, as trustee, has in its possession 
or should have in its possession—sufficient 
monies to pay the tax liens.

As we cannot too strongly stress, Fidelity’s 
request to be permitted to sell 561 Broad Street 
was based upon its claim that it did not have on
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hand sufficient monies to pay the tax liens sold 
to Cameron. That was this trustee’s express 
assertion in paragraph 12 of the bill of com-
plaint (State of Case, p. 5,. 11. 30-35). And im-
mediately following that allegation, the com-
plainant trustee asserted that it was “by reason 
of the foregoing”—that is, the financial inability 
of the trustee to pay the tax liens—the interest 
of the life tenant and the interest of the remain-
derman “may be injured, impaired or lost” (para-
graph 13 of bill, State of Case, p. 5, 11. 35-40). 
Our client, the late Dudley 0. Sayre, traversed 
those allegations by his answer (State of Case 
p. 39, 11. 20-40).

We have already shown (in Point I  hereof) 
that the Vice Chancellor refused and “shut off” 
any cross examination on the relevant data con-
cerning those issues to which the witnesses for 
the complainant had testified. Indeed, the Vice 
Chancellor not only refused to hear argument on 
the propriety of the questions, but threatened 
Dudley O. Sayre’s counsel with an adjudication 
for contempt if he should attempt to ask the 
appropriate questions. In that way, a showing 
of the complete truth was prevented by the 
Court below.

However, the truth did appear.
The truth appeared as a matter _of record.
The truth appeared from the mouth of Fidelitv 

itself. J
The truth was that, notwithstanding its pre-

text, Fidelity does have sufficient monies to pay 
tlm tax liens. An examination of the record, 
tedious though it may be, discloses that fact and 
the fact will now be demonstrated.

The claim of Fidelity was that it was the in-
sufficiency of rentals that caused its inability to 
pay the taxes (the liens for which had been sub-
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sequently sold to Cameron). That claim on the 
part of the Fidelity was (from its own lips) 
shown to he untrue. In response to interroga-
tories propounded by Dudley 0. Sayre, Fidelity 
tabulated—for the years 1929 through 1943—the 
following information:
A. The tax assessments for each of those years.
B. The amount of rent collected from 561 Broad 

Street during each of those years.
C. The amount of the operating expenses dur-

ing each of those years.

We assemble that information in the following
table:

Rents Collected 
Fidelity’s answers 

(Case, p. 91) to 
Year interrogatory #1 .

Taxes Assessed Operating
Fidelity’s answers Expenses
(Case, pp. 94-96) Fidelity’s answers

to interrogatories (Case, p. 93) to
#1-22. interrogatory #4 .

1929 $ 8,309.09 $ 3,640.40 $ 1.35
1930 1,923.60 4,200.04 347.16
1931 2,738.04 4,143.18 862.65
1932 3,850.00 3,955.80 252.41
1933 3,500.00 2,781.44 260.04
1934 3,069.02 2,996.65 470.92
1935 2,139.42 2,385.60 1,117.19
1936 2,425.00 2,743.20 84.74
1937 2,402.86 2,140.20 264.86
1938 2,771.03 2,659.97 328.57
1939 2,755.18 1,501.50 576.85
1940 f«675.00 1,855.12 100.86
1941 1,200.00 2,323.00 206.66
1942 3,006.13 1,682.22 80.63
1943 2,700.00 1,120.41 114.61

Totals $43,464.46 $40,128.73 $5,069.50

In recapitulation of the foregoing, we show that, 
considering only the rents actually collected
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($43,464.46), and deducting therefrom all the 
operating expenses ($5,069.50), the remaining 
balance ($38,394.96) is almost sufficient fully to 
pay all the taxes from 1929 through 1943, both 
years inclusive. Indeed, that balance is only 
$1,733.77 short of the amount required for the 
payment of all .the taxes. In point of fact, as 
we will hereafter show, this seeming “shortage” 
did not actually exist. What we have stated 
above appeared as a matter of record, sworn to 
by Fidelity itself. Fidelity itself thereby showed 
that it had, or should have had, sufficient monies 
on hand to pay all but a small portion of the 
1943 taxes.

In the face of that demonstrated fact, we are 
at a loss to understand how the Chancellor could 
have brought himself to the conclusion that 561 
Broad Street should be sold. Surely, the Vice 
Chancellor below must have perceived—though 
his opinion is silent with reference to this matter

that Fidelity should have enough money to pay 
all those taxes. To us, it is shocking to realize 
that the trustee here should be allowed to effect 
a sale of 561 Broad Street when the basis as-
signed for the sale is wholly absent.

What the Vice Chancellor permitted to be 
done in this case was something which no trus-
tee, under similar circumstances, was ever per-
mitted to do. Suppose a lawyer who (as trustee) 
held title to a piece of property had converted 
the rents to his own use, or had otherwise mis-
applied the rents, would this Court suffer a sale 
of the property through mortgage foreclosure, 
or tax foreclosure, or through any other means, 
without requiring that defaulting lawyer-trus-
tee—assuming his financial responsibility—to 
pay the items in default from the funds which 
he has, or should have, in his possession? Cer-
tainly, no answer is required to this rhetorical
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question. Indeed, the files of the Supreme Court 
furnish too frequent evidence of what has hap-
pened to lawyers acting in such breach of trust, 
aside from compelling them to pay the taxes. 
Why should Fidelity not be subjected to the 
same standard of action? It may, in certain 
quarters, be deemed lese m ajeste  for very humble 
counsel, representing a sick and unfortunate 
client, to assail Fidelity but we think that the 
king has done wrong.

Since when may a trustee ask to be saved from 
its own wrongdoing? Yet, that is precisely what 
the trustee mala fide is permitted to do under 
that portion of the decree here under attack.

We have indicated above that—from the 
Fidelity’s own sworn statements—the actual 
rents collected from 561 Broad Street, after de-
ducting the operating expenses, were almost fully 
sufficient to pay all the taxes. The seeming  de-
ficiency amounts to $1,733.77.

That “deficiency” is brought about by the fol-
lowing two circumstances:
1. Though, on August 29, 1939, Fidelity had in 

its possession $1,769.78—which it could have 
used in payment of the 1937 tax lien which 
it now  says remained unpaid and which was 
subsequently sold to Cameron—it did not 
pay any part of those taxes, but pu t the 
m oney in  its  own pocket “on account of in-
come commissions,” the quoted language be-
ing that of Fidelity itself.

2. Though, in the early part of 1930, Fidelity 
was then able to collect from the tenant then 
in possession of the property—Jacob Doll 
& gon—the full amount of the rent then due 
from the tenant, it allowed the tenant to i(get 
away w ith” $4,402.12.
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We shall now take those np seriatim.

On the record before the Court below, it ap-
peared from the lips of Fidelity itself that on 
August 28, 1939 it had on hand the sum of 
$1,769.78. We point to the record (State of 
Case, p. 70, 1. 30; State of Case, p. I l l ,  11. 30-35). 
There was nothing to prevent Fidelity from pay-
ing that amount on account of the 1937 taxes, 
but it put the money in its own pocket instead. 
This is precisely what the Fidelity says it did 
with that money:

“Complainant on August 29, 1939 paid to 
itself $1,400.00 on account of income com-
missions earned by it and to which it was 
entitled by law. The cash balance after such 
payment was $364.28” (State of Case, p. 
I l l ,  11. 30-35.

Clearly, the balance of $1,769.78 exceeds the 
seeming deficiency of $1,733.77 above referred to, 
and would have been sufficient to gay all the 
taxes. Any trustee, with a fitting sense of the 
duties owing to its beneficiary, would not take 
“commissions,” particularly when the pocketing 
of such commissions would be likely seriously to 
jeopardize the corpus of the trust; but that did 
not concern Fidelity. F u r t h e r m o r e , F i d e l i t y

HAD NO' LEGAL RIGHT TO TAKE THOSE COMMISSIONS,
for, at the time when Fidelity secretly appro-
priated a part of the trust fund to its own use, 
commissions were not allowable until after ac-
counting and approval by the Court. Let it b e , 
noted that the “coipmissions” here taken by the 
trustee were in respect to income collected, and 
with respect to its services done, prior to the 
amendatory statute (Chap. 134, P. L. 1939, pp. 
456-457). The statute that governed the trustee 
with respect to its compensation was 3 C. S. p.
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3860, Sec. 130, as reenacted in the 1937 Revision, 
N. J. R. S. 3:11-3, the salient words of which
were:

“Whenever, * * * any property from which 
income is derived shall remain in the hands 
of * # * trustees under a will, it shall and 
may be lawful, upon any accounting, * * 
fo r  the court * * * to allow such commission  
* * * as by the *said court shall be deemed 
fair and just; * *

1937 Revision, 3:11-3.
Under that statute, it was uniformly held that 
a trustee may not, without prior court approval, 
take commissions. A few of the cases illus-
trating that principle are:

W ycko ff v. O’Neil, 71 N. J. E. 729; af-
firmed, 72 N. J. E. 880;

S m ith ’s E sta te , 107 N. J. E. 607; 
v Lockwood  v. Clarke, 136 N. J. E. 195.

There was further uncontradicted evidence— 
from the lips' of the trustee itself—that it 
should have had on hand an additional $4,300, 
besides the “appropriated commissions” above 
adverted to. L e t us point to the proofs, appear-
ing as a matter of record before the Court be-
low:

1. During all of 1929 and in the early part of 
1930, Jacob Doll & Sons, Inc. was the tenant 
of 561 Broad Street; the rental was $5,000 
per annum, payable in equal monthly in-
stallments in advance, together w ith the an-
nual taxes  (State of Case, p. 85, 11. 20-30).

2. Instead  o f collecting the rent, Fidelity, on 
May 21, 1930, accepted the tenant’s note for 
the sum of $4,902.12 “on account of rent
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and tax arrearages” (State of Case, bottom 
p. 85, and all of p. 86).

3. The trustee subsequently collected $500 on 
account of the note and still later received 
“dividends from the receivers” of thè tenant, 
aggregating $132 (State of Case, pp. 85-86).

Obviously, the Fidelity failed to collect the 
balance of approximately $4,300.

What excuse was there for Fidelity’s failure to 
enforce the collection of the rent, by distraint, if 
necessary? Obviously, the tenant’s failure to pay 
the accruing rent and taxes should have been a 
red flag to even the most inexperienced trustee 
(and the trustee in this case uses the public press 
to advertise its alleged competency). Before the 
trustee was generous with the tenant, it should 
have been just to the beneficiaries of the trust. 
It is undenied that the Fidelity made no attempt 
to distrain, and all that it now says is that it 
“has no knowledge # * # of the value of the 
property” of the tenant at the time that it ac-
cepted the note (State of Case, p. 110).

We therefore say that the Fidelity’s excuse 
for not paying the taxes far from being the al-
leged “depression” of 1929 was its own failure 
to enforce the collection of the rent.

Fidelity’s assertion in this case that the non-
payment of the taxes (and the consequent sale 
of the tax liens) was due to circumstances be-
yond its control is utterly false. The truth of 
the matter is (for the present disregarding other 
facts appearing uncontradicted of record) that 
the taxes weren’t paid because:
A. Fidelity put into its own pocket, without 

legal warrant, $1,400 on account of “com-
missions.”
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B. Fidelity, .also without legal warrant (when 
the duty of the trustee to collect by distraint, 
if necessary, is clear and when the uncon-
tradicted facts showed the necessity of such 
action), forebore to enforce the payment of 
some $4,900 due from the tenant, but instead 
took the tenant’s note, lost the right to dis-
train and thereafter received only a nominal 
dividend from the tenant’s receiver.

The aggregate of those two sums was more 
than sufficient to pay the defaulted taxes.

Let it also be noted that between 1929 and 
1943, Fidelity never paid any of the taxes 
promptly. That is the sworn testimony of the 
Fidelity (State of Case, pp. 94-96). During the 
years that we have mentioned, because Fidelity 
was not paying the taxes promptly, it paid out 
for interest alone, on account of delinquent pay-
ment of taxes—the sum of $4,158.07. That is 
the aggregate of the figures—given in the last 
column—shown on pages 94-96 of the State of 
Case. That, of course, is always the sorry ex-
perience of every dishonest trustee who is un-
mindful of the principles of trusteeship by mis-
appropriation of the principal.

For the reasons here indicated, we respect-
fully urge that the Vice Chancellor should not 
have permitted the proposed sale in the face of 
the fact—uncontradicted on the record—that 
Fidelity was equitably chargeable with having 
enough monies on hand to pay the taxes, the non-
payment of which occasioned Fidelity’s bill. Of 
course, if interest accrued on those taxes which 
had remained unpaid, Fidelity should pay the 
interest also for it cannot profit from its own 
misconduct.
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CONCLUSION.

We respectfully urge that that portion of 
the Decree from which we have appealed—  
to wit, the decretal portions thereof marked 

■̂1» # 2  and ffS,  which authorize and direct 
the sale of 561 Broad Street, Newark, N. J.— 
be reversed.

Respectfully submitted,

ELIAS A. KANTER,
Of Counsel with Natalie B. Dalton, 

et als., Appellants.

T h e  C o u r t  P r e s s , 13 0  Cedar Street, N . Y . C.
300
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Between
F i d e l i t y  U n i o n  Tr u s t  Co m pa n y , 

(formerly Fidelity Trust Com-
pany) as substituted trustee, 
etc.,

Complainant-Respondent,
and

Mary  E s t e l l e  S ay r e , et als,, 
Defendants-Respondents, 

N a t a l ie  B. D a l t o n , Ma r j o r ie  M. 
W a l l w o r k , D or ot h y  A . H o l -
t h u s e n , and D u d l e y  0 .  S ay r e , 
Jr . (substituted in place of 
tbe Original appellant, Dudley
0. Sayre),

Appellants.

On Appeal from 
the Court of 
Chancery.

BRIEF OF COMPLAINANT- 
RESPONDENT.

Preliminary Statement.

Tbe appellants failed t6 include in tbeir State 
of Case, the opinion of Vice-Chancellor Stein in 
the Court of Chancery below. As it contains 
findings of pertinent facts established at the 
hearing and the statutes and rules of law appli-
cable thereto, we set it forth verbatim to wit:

S t e in , V. C.

Fidelity Union Trust Company, substi-
tuted trustee under the last will and testa-
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ment of Marcus Sayre, deceased, prays for 
construction of the will and for instruction.

The ‘ Eighth’ clause of the will directs mat 
upon the death or re-marriage of testator’s 
wife, his executors and trustees are to hold 
the store ;and premises known as No. 49U 
Broad Street, the store and premises known 
as No. 492 Broad Street, and also the premi-
ses known as No. 561 Broad Street, all m 
Newark, in trust for his daughter, Mary 
Estelle Sayre, for her sole and separate use 
and to permit her to take and receive the 
rents, issues and profits, after the payment 
of management charges etc., for and during 
the term of her natural life. Upon her death, 
her share should he distributed to her lavdul 
issue and in default of issue, it should tall 
into the residue of the estate and he dis-
tributed in the same manner.

The ‘Ninth’ clause distributes the residue 
on the death Of testator’s wife to his three 
sons, Henfy N., Chauncey B., and Dudley O. 
Sayre; and the ‘Tenth’ clause!provides that 
in case ahy of the sons of the testator should 
die before* any of the payments provided for 
therein should he payable, leaving issue, then 
the same Should be made to the children of 
such son and to the child of a deceased child.

The widow has since died. Mary Estelle 
Sayre is living and unmarried. Chauncey B. 
Sayre died leaving issue. Henry N. Sayre 
has since died; and Dudley O. Sayre is alive.

The patties interested herein are the pres-
ent life tenant, Mary Estelle Sayre, Dudley 

? 0. Sayre and his issue, and the issue or repre-
sentatives of the other sons. All are joined 
as defendants. . , _ _ . .

The complainant was appointed adminis-
trator c.t.a. and substituted trustee on Sep- 
tember 25, 1914 and has been administering 
the estate of Marcus Sayre since its appoint-
ment, including the properties specified m 
the ‘Eighth’ clause of the will. While the 
‘Sixth’ clause of the will vests a power of 
sale in the executors and trustees, the lan-
guage of the ‘Eighth’ clause appears to
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render this power inapplicable to the proper-
ties in Newark held in trust for Mary Estelle 
Sayre.

By reason of the financial and economic de-
pression commencing in 1929, and continuing 
thereafter, the property at No. 561 Broad 
Street has failed to produce an income either 
proportionate to its value or sufficient to pay 
the taxes and other expenses of maintenance. 
While the trustee has at all times made efforts 
to keep the property rented at a rent which 
would pay the carrying charges and produce 
a surplus net income, it has been unable to do 
so and by reason of the foregoing, tax arrear-
ages accumulated and in October, 1941, the 
premises were sold by the City of Newark 
for non-payment of taxes to Charles E. 
Cameron, who is the president of Lauter Hu-
mana Co., the present tenant, under lease 
expiring May 30, 1946. The rentals payable 
under this lease are barely sufficient to pay 
the current taxes and other operating charges 
and are wholly inadequate for the purpose of 
satisfying the arrears represented by the tax 
sale certificate, which now is subject to fore-
closure. There is no other income from the 
trust fund established for Mary Estelle Sayre 
nor is there adequate provision afforded by 
the will or by the testator’s estate for the pay-
ment of taxes; whereby the interests of the 
life tenant, as well as the estates in remainder 
may be injured, impaired or completely de-
stroyed, thus giving rise to an emergency not 
contemplated, by the testator.

The bill alleges that the trustee entered into 
a contract to sell the property to Charles E. 
Cameron, Jr. for the sum of $16,262 in cash, 
the sale to be conditioned upon the authoriza-
tion of this court. The contract requires the* 
trustee to either discharge all existing tax 
arrearages, including those represented by tax 
sale, or in the alternative to make allowance 
for the same from the purchase price. If the 
sale is consummated, the complainant would 
receive net proceeds of approximately $5,000. 
It further appears that complainant has en-
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deavored to find purchasers for the property, 
but has received no other offers worthy of 
serious consideration and believes that this 
sale is for the best interests of the estate.

No. 490 Broad Street and No. 492 Broad 
Street have buildings of a business or com-
mercial character, but neither of them are 
presently producing income. Because of the 
economic depression, both the extent of 
occupancy as to area and rental value have 
progressively diminished and both properties 
are now vacant. They are in poor condition 
and are not suitable for renting without exten-
sive repairs and rehabilitation and the trus-
tee is without funds to make them tenantable.

The No. 490 Broad Street property was sold 
to the City of Newark for non-payment of 
taxes for the years 1933-1937, inclusive. Noth-
ing has been paid on account of same nor have 
subsequent taxes been paid. There is due 
the total sum of approximately $10,700 on 
account of unpaid taxes, exclusive of interest 
and costs.

The No. 492 Broad Street property was 
sold to the City of Newark for non-payment 
of taxes for 1934-1937, inclusive. Nothing 
has been paid on account of same nor on 
account of subsequent taxes, and there is due 
the total sum of approximately $10,600, ex-
clusive of interest and costs.

It appears that rental conditions are not 
favorable in this part of the City of Newark, 
and even if funds were available from the 
trust or otherwise, the expense of rehabil-
itating the properties to make them income 
producing would be so great that the value 
of the same, as improved, would not be equal 
to the tax charges. The trustee has en-
deavored to sell the properties but has re-
ceived no offer worthy of serious considera-
tion and it is not likely that any will be 
received. By reason of the foregoing the in-
terests of the life tenant as well as the estates 
in remainder will probably be lost. The con-
tinued retention of these properties requires 
funds for insurance and other protection, for
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which no income is available. This situation 
has likewise given rise to an emergency not 
contemplated by the testator.

As to No. 561 Broad Street, the complain-
ant prays that the will of Marcus Sayre be 
construed to the end that it may be advised 
whether it has a power of sale and if it has, 
then that it may be advised whether it should 
sell this property in accordance with the terms 
,and conditions of the contract herein referred 
to.

Complainant further prays that if the will 
be construed to the end that the complainant 
has no power of sale, then it be advised 
whether the property may be sold and con-
veyed in accordance with the contract under 
the inherent jurisdiction of the Court of 
Chancery where an emergency has arisen, or, 
pursuant to the provisions of N.J.S.A. 3 :35-1  
authorizing the sale by a fiduciary of a devise 
in trust encumbered by the lien of a tax or 
assessment or a tax sale where no adequate 
provision is afforded by the testator’s estate 
for the payment of the same.

As to No. 490 and No. 492 Broad Street, 
complainant prays that it be advised whether 
it has a power of sale with respect thereto 
and if it has not, whether it may sell the prop-
erty at public auction pursuant to the in-
herent powers of the Court of Chancery 
where an emergency has arisen or pursuant 
to the provisions of N.J.S.A. 3:35-1.

The bill further prays that if it should be 
authorized by this Court to sell No. 490 and 
No. 492 Broad Street at public auction but 
should be unsuccessful, then that this Court, 
pursuant to N. J. S. A. 3:17-8.2 et seq., may 
authorize and direct the complainant to aban-
don the same.

Some of the beneficiaries filed answers to 
the bill of complaint. None of them other 
than Dudley 0. Sayre, controverted the alle-
gations of the bill of complaint or denied or 
disputed the relief prayed for by the com-
plainant. The answer of Dudley 0. Sayre 
denied many of the material allegations in
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the bill of complaint, and counterclaimed 
against the Fidelity Union Trust Company, as 
trustee, and in its individual capacity, charg-
ing the complainant with breach of trust m 
the administration of the trust estate in vari-
ous particulars. Complainant moved to strike 
out the counterclaim as not being germane 
to the relief prayed for by it, and on the 
hearing of this motion, an order was advised 
by Vice Chancellor Bigelow on April 11,1944, 
which, among other things, directed that a 
separate hearing should be had upon the 
cause of action set forth in the counterclaim 
and provided that complainant have the right 
to apply for an order of reference of the 
cause forthwith, notwithstanding the fact 
that issue had not been joined upon the cause 
of action alleged in the counterclaim, thus 
limiting this hearing now before me to the 
allegations and prayers contained in the hill
of complaint. #

At the final hearing, complainant produced 
the following witnesses: John S. Bacheller, 
assistant trust officer oi the Fidelity Union 
Trust Company; Charles F. Ellery, vice presi-
dent; William J. Dalton of the Trust Com-
pany, an assistant in the administration of 
estates ; and Joel L. Schlesinger, a real estate 
broker and appraiser. The factual allega-
tions of the bill of complaint were substanti-
ated by the proofs adduced at the hearing, 
and, in fact, no evidence was introduced to the 
contrary. I t further appeared that the mar-
ket value of No. 561 Broad Street was less 
than the consideration in the sale contract to 
Mr. Cameron. I t  also appeared with respect 
to No. 490 Broad Street, the amount due on 
tax liens and subsequent taxes to date, plus 
accrued interest was approximately $16,577.39 
and with respect to the No. 492 Broad 
Street property, the figure was approximately 
$15,416.29. At the time of the hearing, part 
of No. 490 Broad Street was rented for $25 
a month, and the sign privileges on No. 492 
Broad Street rented for $7.50 a month. Both 
properties had been in possession of a rent
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receiver for the City of Newark since De-
cember, 1943. The tax arrearages covering 
both properties were greatly in excess of 
their current market values.

Mr. Elias Kanter, on behalf of the defend- 
ant, Dudley 0. Sayre, on cross examination 
attempted to elicit information relating to the 
management of the administration of the 
trust estate by the trustee. Questions to this 
end were objected to on behalf of the com-
plainant upon the ground that they related 
to issues not raised by the bill of complaint, 
lhese objections were sustained by the Court.

Dudley 0. Sayre, on the stand, stated that 
he was willing within a week to take an assign-
ment of the tax lien held on the property at 
No. 561 Broad Street, Newark, pay the full 
amount, and hold the lien without foreclosure 
during the lifetime of his sister and to give 
her the income which the property would 
produce either by sale or rental. This offer 
did not appear in any of the pleadings filed 
on behalf of Dudley 0. Sayre nor was any 
application made to amend the same to con-
form to his statement.

The hearing in this matter was held Sep-
tember 13, 1944. Thereafter no representa- 
non was made to the Court that Dudley 0. 
Sayre had complied with this offer or made 
any^ ff?rt to do so, and after more than a 
month had elapsed, complainants counsel 
was advised by the Court to submit a decree 
providing for the sale of the premises No. 561 
Broad Street, Newark, New Jersey, to Charles 
E. Cameron, Jr., for the sum of $16,262.00 in 
cash, which offer represents the fair and rea-
sonable cash market value of the property 
the Court having concluded that retention of 
the premises for a higher offer in future was 
not warranted; the terms and conditions of 
the sale to he those contained in the contract 
between the parties dated June 11, 1943, and 
directed that the substituted trustee execute 
deeds and instruments in consummation of 
the sale, and directed the trustee to sell the 
premises known as No. 490 and No. 492 Broad
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Street, Newark, New Jersey, at public auc-
tion to tbe highest bidder, the expense thereof 
to be met from the proceeds of sale of No. 561 
Broad Street, and that at such auction the 
complainant be authorized to reject any bids 
and report any bids which it shall consider 
worthy of consideration to the Court for con-
firmation, and if no bids should be received 
for either of said properties at auction or 
otherwise or if received and not confirmed 
by the Court, the complainant may abandon 
the properties or such of them as shall not 
be sold and the sale confirmed pursuant to 
N. J. S. A. 3 :17-8.2 et seq.

On notice to parties in interest and annexed 
to such notice complainant served the form 
of decree which was submitted on October 24, 
1944, at which time all parties in interest were 
represented by counsel. No objection being 
made to the form or substance of the decree, 
the same was entered.

A d d e n d u m .

On November 13, 1944, Dudley 0. Sayre 
served on complainant a notice of application 
returnable November 24, 1944, for re-argu- 
ment. Parties by their counsel appeared as 
well as James LeRoy Lafferty, counsel for 
Charles E. Cameron. Dudley O. Sayre 
through his counsel offered to acquire the tax 
sale certificate from Mr. Cameron by assign-
ment, stating that he would not foreclose the 
same during the life of the present life tenant 
and that he would undertake to pay her so 
long as she lives $150.00 per year. After 
hearing the argument of counsel, the ■ Court 
advised that it would consider a petition for 
re-hearing if Mr. Sayre would deposit with 
the clerk of the court $5,000.00, which sum 
was so fixed at the suggestion of his counsel, 
providing the same would be deposited be-
fore December 10,1944. The deposit was not 
made but instead on January 24,1945, Dudley
O. Sayre filed notice of appeal and a petition 
of appeal on February 24, 1945 to the Court 
of Errors and Appeals, and hence this memo-
randum is now prepared and filed.
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The foregoing opinion has not yet to our knowl-
edge been officially reported, but, except for the 
addendum, it was published in 41 Atl. (2nd) at 
page 388.

We are advised that the motion to substitute 
Natalie B. Dalton, Marjorie M. Wallwork, Dorothy 
A. Holthusen, Dudley 0. Sayre, Jr., and Mary E. 
Sayre, widow of Dudley 0. Sayre, individually 
and as executrix of his estate, as party appellants 
in the place of Dudley 0. Sayre, since deceased, 
was granted and that the motion of complainant- 
respondent to dismiss the appeal will be held for 
consideration with the main case.

The respondent’s motion to dismiss was based 
on the following grounds:

1. The petition of appeal from the decree 
of the Court of Chancery filed by the late 
Dudley 0. Sayre in his lifetime, was not filed 
within the time limited by Rule No. 24 of this 
Court;

2. The parties who applied for substitu-
tion in his place and stead were concluded by 
their failure to appeal from the foregoing 
decree in their own right.

We assume, inasmuch as the motion for substi-
tution is dependent upon the final determination 
of the respondent’s motion to dismiss the appeal, 
that the substitution is provisional, subject to the 
disposal of the respondent’s motion.

Our arguments in support of the respondent’s 
motion and in opposition to the appellants’ mo-
tion have been set forth in our notice of motion 
now before this Court for consideration and we 
will not reiterate them except to invite the Court’s 
attention to the pertinent provisions of the will 
of Marcus Sayre, particularly the “ Eighth” 
clause (Case, p. 19), the “ Ninth” clause (Case,
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p. 21), the “ Tenth” clause (Case, p. 22), and the 
“ Eleventh” clause (Case, p. 23). The testator, 
upon the death of his widow, which in fact has 
occurred (Case, p. 114), directed the trustees to 
hold, among other assets, the premises known as 
No. 561 Broad Street, Newark, New Jersey, with 
the disposition of which this appeal is concerned, 
in trust, for his daughter, Mary Estelle Sayre, for 
life. She, in fact, is a party to this proceeding. 
On her death, her share is to go to her lawful issue 
and if she die without leaving issue, then the will 
provides that this share shall fall into the residue 
of the estate and be distributed as is directed with 
respect to the residue in his will. The testator set 
aside the three remaining parts of the estate for 
the benefit of his three sons, respectively, includ-
ing Dudley 0. Sayre, with the proviso that upon 
the death or remarriage of his widow, and when 
either of his sons, Chauncey and Dudley, should 
have attained the age of 35 years, then there 
shall be paid to them the balance of their shares. 
It appears that the balance of their shares has 
been paid to them, presumably according to the 
directions of the will (Case, p. 115).

This, then, suggests the question as to whether 
Dudley 0. Sayre’s interest, as remainderman, in 
the share set aside for Mary Estelle Sayre vests in 
Tiim absolutely upon her death without issue, and 
passes to his estate, or is subject to be divested in 
the event that he should sooner die leaving chil-
dren. Inasmuch as he has already received the 
balance of his share, a conceivable interpretation 
is that his ultimate share is not subject to be 
divested. On the other hand, the provision for 
substitution in the “ Tenth” clause, distinctly pro-
vides that if any son die before the time when 
under the provisions of ?this will any payment di-
rected to be made is payable, leaving lawful issue, 
then such payments shall be made to the child or 
children of such son.
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The course of devolution of this interest cannot 
be determined until the death of the present life 
tenant. The immediate significance of this un-
resolved question is in the establishment of the 
identity of the parties who may legally prosecute 
this appeal in the place of Dudley 0. Sayre. As 
we said in our motion, if the children of Dudley
0. Sayre succeeded to his interest by way of sub-
stitution, then they are proper parties to this 
suit in their own right; and they were accordingly 
made such. They, however, did not take any steps 
whatsoever to appeal from the decree of the 
Court of Chancery and by their failure to so act, it 
is submitted that they are concluded from pro-
ceeding at this time. As to the executrix of the 
estate, so far as we know, there has been no appli-
cation by her for substitution except a sugges-
tion in the memorandum of the solicitors of the 
appellants opposing respondent’s motion to dis-
miss the appeal, that this Court permit the widow 
to be added as an appellant. In any case, as we 
pointed out in our former memorandum, since 
Dudley 0. Sayre did not comply with the law and 
the rules of this Court in connection with the 
appellate proceedings, she should have no greater 
right or standing.

Statement Concerning the Cause Presently 
at Issue.

The prayers of the hill of complaint as to 561 
Broad Street, Newark, New Jersey, may be sum-
marized as follows (Case, p. 13) ?■

1. That the Court of Chancery advise the 
complainant-respondent whether the substi-
tuted trustee has a testamentary power of 
sale;

2. If it has such power, then that the Court 
may advise whether the substituted trustee
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shall make sale thereof in accordance with 
the terms of the contract annexed hereto;

3. That if the Court finds that the substi-
tuted trustee does not have such a power 
under the terms of the will, then whether the 
lands may be sold under the inherent juris-
diction of the Court where an emergency has 
arisen not anticipated by the testator, or 
subject to an order of the Court made pursu-
ant to the provisions of B. S. 3 :35-l.

An answer was filed by Dudley 0. Sayre (Case, 
p. 36) in which he denied some of the allegations 
of the bill of complaint. In the same pleading, he 
counterclaimed against the complainant-respond-
ent in its individual capacity, in which he charges 
the complainant with the commission and omission 
of various acts in the administration of the trust 
estate to the alleged detriment of the trust and the 
beneficiaries. His charges may be briefly sum-
marized as follows:

1. Failure to sell the property at an earlier 
period, commencing from 1929;

2. Failure to make prompt payment of 
taxes from 1928;

3. Failure to collect 1929 and part of 1930 
rent arrearages from a defaulting tenant;

4. Payments of income to the life tenant in 
1929 and 1930 when taxes were alleged to be 
in arrears;

5. Taking the statutory commissions on in-
come in 1939 amounting to $1,400;

6. Payment of taxes while tax liens were 
outstanding.

Dudley O. Sayre prayed that the complainant- 
respondent answer some 61 interrogatories an-
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nexed to the counterclaim; that it be surcharged 
for the alleged losses sustained by the estate; that 
it be directed to pay unpaid taxes affecting the 
property in question; and that it be removed as 
trustee.

We invite the Court’s attention to the inter-
rogatories (Case, p. 59, et seq.). A reading and 
examination of the same will disclose that none 
of them have any bearing with respect to the relief 
prayed for by the complainant, that is—that the 
complainant-respondent be advised as to its 
powers and duties concerning the present sale of 
the property in question. It is submitted that 
their only purpose is to obtain material, if possi-
ble for the defendant to establish a cause of action 
against the Fidelity Union Trust Company per-
sonally.

In consequence of the motion to strike out the 
counterclaim, Vice-Chancellor Bigelow advised an 
order, which, among other things, directed that a 
separate hearing should be had upon the cause 
of action set forth in his counterclaim. The order 
further provided that the complainant-respondent 
should have the right to apply for an order of 
reference of the cause forthwith, notwithstanding 
the fact that issue had not been joined on the cause 
of action set forth in the counterclaim (Case, p. 
80).

The complainant-respondent filed a special 
replication to the counterclaim (Case, p. 82) in 
which it denied all the charges of wrongdoing 
alleged by Dudley 0. Sayre. It further gave com-
plete explanations of the features of estate man-
agement which, if established would in fact and 
in law exonerate the trustee. This matter has not 
yet been heard.

We allude to the foregoing pleadings in this 
phase of the case not with a view to influencing 
the court in advance of hearing on the merits, but
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merely to demonstrate that we cannot pass un-
challenged the derogatory remarks of the appel-
lants in their brief, relative to the conduct of the 
complainant-respondent when there is nothing 
before the court to establish the basis of such 
characterizations and innuendoes. In other words, 
the administration of the trust and the conduct 
of the trustee were not before the Court below and 
are not before this Court. The issues in the case 
were confined, it is respectfully submitted, to the 
following:

X. Do the facts show that the Court of 
Chancery had jurisdiction to authorize the 
proposed sale?

2. If such jurisdiction attached, was the 
sale proper under the circumstances?

The Court of Chancery found, as a fact, in its 
opinion (pp. 2-3 of this brief) and by way 
of recital in the final decree (Case, p. 165) that 
there was no power of sale under the will. The 
Court of Chancery further found that there was 
an emergency not anticipated by the testator that 
would impair the accomplishment of the testator’s 
trust purposes, warranting the court in authori-
zing the trustee to deviate from the terms of the 
trust and to sell the property in question. This is 
in accord with the principles of law set forth in:

Pennington v. Metropolitan Museum of 
Art, 65 N. J. Eq. 11;

Price v. Long, 87 N. J. Eq. 578;
Hedges v. Hopper, 118 N. J. Eq. 359;
Trust Co. of New Jersey v. Glunz, 119 

N. J. Eq. 73; Mod. 121 N. J. Eq. 593;
New Jersey National Bank & Trust Co. 

v. Lincoln Mortgage <& Title Guaranty 
Co., 105 N. J. Eq. 557.
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The Court further found that the facts brought 
the case within the purview of B. S. 3 :35-l, which 
reads as follows:

“ Whenever real estate is devised, con-
veyed to or held by (a) an executor or trus-
tee in trust for any person for life or until 
the happening of some event specified in the 
instrument creating or continuing the trust, 
or (b) a trustee in trust with power to sell at 
a specified time or upon the happening of some 
event, or (c) a person for life or until the hap-
pening of some event named in the instrument 
creating such an estate, and such real estate 
(a) is, at the time of taking effect of the devise 
or conveyance, charged with the payment of a 
legacy, encumbered with a mortgage or sub-
ject to the lien of any judgment, tax or as-
sessment, or (b) at any time thereafter, be-
comes chargeable with or subject to any 
judgment, tax or assessment, or '(c) has been 
sold or shall be liable to be sold for taxes 
or assessments, and no adequate provision 
is afforded by the estate of the testator for 
the discharge, satisfaction or payment of 
such legacy, mortgage, judgment, tax or 
assessment, or none except out of income 
from the real estate affected, and, because 
of such a situation, the interests of the life 
tenant, cestui que trust or owners of the par-
ticular estate or of the estates in remainder 
or reversion may be injured, impaired or lost, 
the chancellor may, upon petition therefor by 
the fiduciary, cestui que trust, or owner and 
upon notice to all interested persons, order 
the fiduciary to sell and convey or mortgage 
such real estate, or some part thereof, as 
the chancellor may deem most beneficial to all 
parties in interest; or the chancellor may, 
when such real estate has been devised or 
conveyed to a person for life or until the 
happening of some event named in the will, 
appoint a trustee to sell and convey or mort-
gage such real estate, and the trustee for all 
said owners so appointed shall before making
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sale, give security for the faithful perform-
ance of his duties as trustee, in such form 
and for^ such an amount as the chancellor 
shall order.”

Accordingly, the decree authorizing and direct-
ing the sale was in accordance with the foregoing 
findings.

The proofs amply support the jurisdictional 
requirements of both the rule of law established 
in this State and the statute above quoted, and 
were not challenged or questioned by the appel-
lants at the hearing or in their brief.

P O I N T  1.

The Chancellor did not erroneously debar 
the original appellant from cross examining 
Fidelity’s witness.

Appellants in Point I of their brief (pp. 4-8) 
contend that counsel for Dudley 0. Sayre was 
improperly denied the right of cross examination 
of complainant’s witnesses, Bacheller and Ellery. 
Respondent submits that the record does not bear 
out appellants’ contention.

The record shows that the witness, Bacheller, 
answered all questions put to him by Sayre’s 

, counsel on cross examination (Case, pp. 117 to 
121). Appellants’ point, as to this witness, is 
not well taken.

It may be noted at this point that Sayre’s 
answer to the bill of complaint raised no ques-
tion that the trustee “ should have had” monies 
in hand for payment of the taxes (Answer, Case, 
pp. 36-40); and that the prior order of the 
Chancery court (not appealed from) directed that 
a separate hearing be had on the counterclaim 
(Case, p. 80,11. 22-32; paragraph second of order).
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The effect of that order was to limit the scope of 
the final hearing on the complainant’s bill to the 
issues raised by the bill and answers thereto. 
That counsel and court both understood this limi-
tation is apparent from the colloquy that followed 
Bacheller’s cross examination (Case, pp. 117- 
121). Counsel for Dudley 0. Sayre conceded, and 
very properly, that he could not go into the ques-
tion of the accounting, as is shown by the follow-
ing excerpt from that colloquy (Case, p. 120, 11. 
24-35):

‘‘Mr. Kanter: I  don’t want to be shut off 
from my cross examination.

“ The Court: You will be shut off this 
morning on the question of the accounting—

“ Mr. Kanter: I  am not trying to go into 
the accounting.

‘ ‘ The Court: —and the surcharge.
“ Mr. Kanter: I  am trying to show the 

facts showing no necessity of selling this 
property.

“ The Court: That is something else.”

The court below was therefore entirely correct 
in ruling that the issues involved in the counter-
claim could not be gone into on the hearing on 
complainant’s bill. In view of counsel’s state-
ment to that court that he was “ not trying to go 
into the accounting” , but was merely “ trying to 
show the facts showing no necessity of selling 
this property” , there is an inconsistency in the 
appellants’ argument that he should have been 
permitted to try out, by indirection in the suit 
then on trial, matters which concerned the trial 
of the counterclaim.

Appellants contend that Sayre’s counsel was 
improperly denied the right to cross examine the 
witness, Charles F. Ellery (Brief, pp. 6-8). Here, 
too, the point is not well taken,

Ellery was asked, on cross (Case, p. 137, 11 
27-28):
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“ Q. Did you ascertain, for example, that 
you had not collected the Jacob Doll notes, 
while----- ”

Objection thereto was sustained.
Counsel for Sayre next asked the witness the 

following question (Case, p. 138,11. 14-18):
“ Q. Didn’t you, in 1937, prior to the time 

that this property was sold, have in your trust 
account some $1,400?”

»The witness was directed not to answer, and 
objection was taken.

Both questions asked were irrelevant' and im-
material. The Doll settlement was made in 1930. 
The other question went back as far as 1937. Both 
matters pertained to the counterclaim and ac-
counting. The two questions asked on cross 
examination of this witness related to matters too 
remote to have any materiality or relevancy to the 
points whether the trustee had funds in the trust in 
1944, and whether at the time of hearing a neces-
sity had arisen to sell the property. The two ques-
tions likewise were irrelevant to the other issues 
raised by the pleadings, i.e., whether or not the will 
gave a power of sale during the life of the life 
tenant; whether or not an unanticipated emergency 
had arisen which would wholly defeat the testa-
to r’s objects unless a departure from the terms of 
the trust be authorized and a sale be permitted; 
whether or not by the large tax arrears and the 
tax sale the interests of the cestuis for life and in 
remainder might be injured, impaired or lost; 
whether or not a sale was the most beneficial 
course to all parties in interest; and whether or 
not the acceptance of Cameron’s offer was to the 
best advantage of those parties.

Complainant had introduced no testimony con-
cerning matters to which the Doll notes were per-
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tinent, nor concerning matters respecting the 
funds in the trust in 1937. The two questions 
asked were not proper cross examination, and 
were obviously based on the charges made against 
the trustee in its individual capacity in the coun-
terclaim of Dudley 0. Sayre (Case, pp. 48-49). If 
any evidence concerning those matters might 
properly be admitted at all, such evidence should 
have been part of the defendant Sayre’s proofs 
on his own defense.

We may note here that the $1,400 referred to in 
counsel’s question represented trustee’s commis-
sions earned on income (Case, p. I l l ,  11. 30-35). 
The law does not require a trustee to give up such 
a reserve for income commissions, nor to repay 
income commissions received, for the purpose of 
paying off taxes on trust property or other like 
administration expenses of the trust. We do not 
understand that appellants contend that the law 
requires that sacrifice of a trustee.

The Vice Chancellor’s rulings were correct. 
And if appellants deem them somewhat brusque, 
there may have been provocation.

Hackensack Trust Co. v. Kelly, 120 N. J. Eq. 
596 (affirming 118 N. J. Eq. 587) was a case in 
which a trustee filed a bill for instructions con-
cerning payment of taxes on properties held in 
trust. Certain interested parties later filed a 
petition alleging breaches of trust, seeking an ac-
counting and other relief. This court said (p. 
599):

“ Certainly a petition seeking the removal 
of a trustee, joinder of new parties and for 
an accounting, is in no way cognate or ger-
mane to a suit brought by a trustee for in-
structions from the court. ’ ’

There is further good reason why, on an appli-
cation of the kind here made for instructions con-
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cerning the sale of property, a beneficiary may not 
seek to inject a trial of charges of mismanage-
ment against the trustee. When a trustee comes 
into court because of the danger that the trust 
property may be lost, the danger may be greatly 
increased by the delay incident to trial of a side 
issue of alleged mismanagement.

P O I N T  I I .

Point II of appellants’ brief is not well 
founded in fact or in law.

Point II of appellants’ brief is that—“ Fidelity, 
as trustee, has in its possession—or should have 
in its possession—sufficient monies to pay the tax 
liens” (Brief, p. 8, et seq.).

The appellants’ point involves alternative 
propositions: First, that the trustee had funds. 
Second, that it “ should have had” funds. The 
trustee denies that either proposition is well 
founded in fact or in law. The second alternative, 
moreover, is irrelevant to this suit and to this 
appeal.

As to the first alternative: The tax lien 
amounted to nearly $11,000 (Case, p. 163, 11. 3 to 
20). At the time of the hearing (September 13, 
1944) there was a net balance of cash in the trust 
fund of $2,557.19, which was subject to a reserve 
for trustee’s commissions at 5% amounting to 
$2,003.85, leaving a net income on hand of $553.34 
(Case, p. 142,1. 30 to p. 143,1. 10, witness William 
J. Dalton). Those facts are not in dispute. They 
dispose of appellants’ contention that the trustee 
had monies to pay the tax liens. $553.34 will not 
pay off $11,000.

As to appellants’ next contention that the Fidel-
ity as trustee should have in its possession suffi-
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is a matter involved solely in the counterclaim, 
which still remains to be heard. It does not fall 
within the scope of the issues raised by the plead-
ings of the case heard by the Vice-Chancellor. 
The contention was irrelevant there, and is irrele-
vant here. The appellants’ brief cites or refers 
to numerous portions of Sayre’s interrogatories 
on his counterclaim and of the trustee’s answers 
thereto, to support their claim of error in the 
rulings of the court below. However, those an-
swers to interrogatories were no part of the 
pleadings or proofs in the case which the Vice- 
Chancellor was engaged in trying. If he failed to 
consider, or to rule on, alleged evidence which 
was not before him at all, that would not be re-
versible error.

To support the appellants’ claim that the trus-
tee “ should have” had monies in hand, their brief 
contends (1) that the trustee, in 1939, paid over to 
itself the sum of $1,400, a reserve for income com-
missions; and (2) that in 1930 the trustee might 
have collected some $4,402.12 from Jacob Doll 
& Sons, Inc., a former tenant, which was lost be-
cause of its failure to distrain for rent.

The trustee’s replication in answer to the 
counterclaim fully denies any accountability with 
respect to those transactions, and its answers to 
the interrogatories explain the transactions. While 
we feel that the appellants’ contentions are not 
relevant on this appeal, their character makes it 
appropriate to touch briefly on those transactions 
here.

F ir st  : The $1,400 in question represented a re-
serve for income commissions earned. By the 
statute relating to fiduciaries ’ commissions passed 
in 1939 (P. L. 1939, pp. 546-547; R, S. 3:11-2, as 
amended) trustees were authorized to take their
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‘‘income commissions as of the time or when the 
income was or is received by them without allow-
ance thereof by the court” (Italics onrs). The 
effect of the act was to permit a fiduciary, without 
court allowance, to withdraw a reserve for income 
commissions theretofore earned, i.e., he might 
take them as of the time when the income was 
received. That answers appellants’ argument 
that the trustee was not entitled to withdraw com-
missions. A further answer is that a trustee is 
not obliged to pass over its own commissions in 
order to pay taxes on the trust property.

S e c o n d : The trustees’ version of the Jacob 
Doll transactions appears- in its replication to the 
counterclaim (Case, p. 85,1.18 to the end of p. 86). 
Jacob Doll & Sons was tenant of 561 Broad Street 
in 1930. It defaulted in rent, including the taxes 
which its lease obligated it to pay as part of the 
rent. The trustee made a settlement with Doll, 
the tenant agreeing to surrender the premises on 
June 1, 1930 and to give notes for $4,902.12 for 
the rent arrears. By the tenant’s surrender, the 
property was rid of an unsatisfactory tenant and 
freed for a new tenancy. The settlement was a 
matter of business judgment, and -appeared wise 
to the trustee. There was no reason to assume 
that distraint would have gained anything of 
greater advantage to the tru st; and it would not 
have freed the property. Although Doll later be-
came bankrupt, and only about $632 was collected 
on the notes, that created no presumption of negli-
gence on the part of the trustee.

In any event, both those matters are ones for 
hearing on the counterclaim.

Appellants have prepared, and have listed on 
page 10 of their brief, schedules purporting to 
show for each year from 1929 to 1943 the amount 
of the rents collected, the amount of the taxes
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assessed, and the amount of the operating ex-
penses for the premises No. 561 Broad Street. 
Their source was from the complainant’s answer 
to the interrogatories attached to Sayre’s counter-
claim, which were not part of the record of the 
case before the Vice Chancellor. Appellants 
seek to show, by their argument, that the rents 
received from the premises came within $1,733.77 
of enough money to pay the taxes; such conten-
tion being based on their own set-up of the figures 
and their own interpretation thereof. Appellee 
here categorically denies the correctness of appel-
lants ’ claims. I t  has been already noted that, 
in point of fact, the taxes were nearly $11,000, and 
that there was but $553.34 on hand to meet them. 
Several omissions and inaccuracies in the appel-
lants’ schedules or columns, and in their set-up 
of the figures, are immediately apparent. Ap-
pellants start by listing the gross rents of 
$8,309.09 for the year 1929, and infer that the full 
amount was available for payment of taxes for 
that year and those following. There was no 
income deficit in 1929, and under the will, the 
life tenant became entitled to the bulk of those 
rents. Appellants overlook the payments made 
to the life tenant, an omission that throws their 
mathematics out of line by some $5,000 or so. 
Income payable to the life tenant in one year of 
course may not be considered as available for 
use against deficits which occur only in later 
years. The income deficit did not begin until 
1930. It increased thereafter with the passing 
years. Next, appellants fail to take into account 
the fact that the trustee’s income commissions 
at 5% are deductible from the rents. That gives 
a further deduction of $2,000 or more from the 
rents. It thus appears that the appellants have 
overestimated by some $7,000 or so the amount 
of rents available for payment of taxes. Finally,
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tiie appellants, in their column of taxes assessed, 
list only the tax principal, omitting the interest 
that had accrued. Their brief claims that inter-
est amounted to $4,158.07 (p. 16). Here is an 
underestimate by appellants of taxes payable of 
probably several thousand dollars. The fore-
going illustrate some of the omissions and inac-
curacies in the appellants ’ figures. They put the 
appellants’ calculation out by some $10,000 to 
$11,000. Doubtless there are other inaccuracies, 
but this appeal is hardly the time or the place to 
thresh out those matters.

Appellants’ whole argument on this matter is 
based on misapprehension of the facts. The ac-
tual proofs were that tax arrears were nearly 
$11,000 (Case, p. 163, 11. 18-20); and that there 
was only $553.34^income on hand (Case, p. 142, 
1. 30 to p. 143, 1. 9).

P O I N T  I I I . .

The sale is advantageous to the trust.

Joel L. Schlesinger, realtor, testified that 561 
Broad Street, was, in his opinion, worth $15,000 
(Case, p. 149, 11. 27-30) and supported his con-
clusions by comparable sales and income returns 
(Case, p. 149-150). The contract price was more 
than that—$16,262 (Case, p. 28, 11. 12-15). His 
figure was not challenged and there is no evidence 
that the sale price was not fair and the best 
obtainable. Appellants apparently abandon the 
ground stated in their petition of appeal, that 
the court should have adjudged that “ it was not 
to the advantage of the estate of Marcus Sayre, 
deceased, and to the beneficiaries” that the prop-
erty be sold to Cameron at the price named (Case, 
p. 172, 11. 17-24). They did not argue it.
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The trustee seeks only that the best interests of 
the estate be served. Receiving the Cameron 
offer, it deemed it to be the best obtainable, and 
one which would be advantageous to the trust. It 
entered into a contract, calling for Chancery ap-
proval of the sale, and agreeing on its part to 
proceed forthwith to submit the proposal to that 
court (Case, p. 31, 11. 24-30). It did so, and the 
beneficiaries had the opportunity to present their 
views. Apparently the beneficiaries were unwill-
ing or unable to redeem from the tax lien. Dudley
0. Sayre, since deceased, was the sole party among 
all the beneficiaries who disputed the relief prayed 
for by the trustee (Opinion, Vice-Chancellor 
Stein, this brief, p. 5). At one time he felt 
that he could gather in the tax lien (Case, pp. 160- 
161); but nothing came of it.

The sale will salvage something for the trust, 
which otherwise may be lost.

Dudley 0. Sayre did not, at any time, offer 
proofs or advance arguments that the sale was not 
made at the best price that could be obtained or 
that a deferment of the sale wofild afford an 
opportunity to dispose of the property to better 
advantage in the future. The trustee has not 
deemed that it would be justified in speculating 
on the possibility of a better price hereafter as 
against the risk of total loss. The court below, for 
its part, deemed such speculation to be unwar-
ranted.

Conclusion.
This appellee, the trustee, therefore submits 

that there was no prejudicial error in the decree 
and that it should be affirmed in all respects.

H o o d , La ppe b t y  &  E m e Bs o n , 
Solicitors for Complainant-Respondent. 

W allace  R. Ch a n d l e b , J b .,
Of Counsel.
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Not  3fer0£jj dmtrt of Hrmns mti* Appeal#.

Between
F id e l i t y  U n i o n  T r u s t  Com -

pa n y , etc. as substituted 
trustee, etc.,

C omplainant-Respondent,

Mary  E s t e l l e  S ay r e , et als.,
Defendants-Respondents. on  Appeal from the

Court of Chancery.

Na t a l ie  B. D a l t o n , Mar jo ri e  
M. W a l l w o r k , D orothy  A. 
H o l t h u s e n , and D u d l e y  0 .  
S ayr e , J r . (substituted in 
place of the Original ap-
pellant, Dudley 0. Sayre),

REPLY BRIEF OF APPELLANTS 
NATALIE B. DALTON, et al. (including Mary E. 

Sayre, individually and executrix, etc.).

The brief presented in behalf of Fidelity 
Union Trust Company, substituted trustee, etc. 
of Marcus Sayre, deceased, contains some de-
cidedly mistaken—and indeed, glaringly errone-
ous—statements. We think they should not go 
unnoticed and therefore respectfully request the 
consideration of this reply brief. We shall at-
tempt to point out, in as brief compass as possi-
ble, Fidelity’s principal lapses and deviations 
either from accuracy or from reason.

—and—

Appellants.

Prefatory Statement.
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Re Fidelity’s Argument to Dismiss the 
Appeal.

This Court, on May 10, 1945, decided:—
“Motion to substitute as parties appellant 

Natalie B. Dalton, Marjorie M. Wallwork, 
Dorothy A. Holthusen, Dudley 0. Sayre, 
Jr., and Mary E. Sayre, widow of Dudley 
0. Sayre, individually and as executrix of 
his estate, is granted.

“Motion to dismiss will be held for con-
sideration with the main case.”

Accordingly, this appeal is now being prose-
cuted—which Fidelity’s brief completely over-
looks—not merely by the four children of the 
late Dudley 0. Sayre (our deceased client), they 
being four of the grandchildren of the late 
Marcus Sayre (under whose will Fidelity is 
operating), but the appeal is also being prose-
cuted by Mary E. Sayre, widow of Dudley 0. 
Sayre, individually and as executrix of his 
estate.

What we have just stated is completely ignored 
by Fidelity in making its argument for the dis-
missal of the appeal, but, as will hereafter ap-
pear, it should not be ignored.

What we have thus stated is likewise of im-
portance in order to prevent some confusion. In 
connection with its argument for the dismissal 
of the appeal (near the top of page 10 of its 
brief), Fidelity refers to a Mary Estelle Sayre 
who was the daughter of the late Marcus Sayre; 
she is an unmarried lady. She is not to be 
confused with Mary E. Sayre—our client—who 
is the widow of the late Dudley 0. Sayre, our 
deceased client.



3

Taking up a consideration of Fidelity’s argu-
ment (pp. 9-11 of its brief) for the dismissal 
of the appeal, it is observed that that is based on 
two grounds, to wit:—
1. The petition of appeal was not filed “within 

the time limited by Rule 24,” that is, the 
petition was not filed within twenty days 
after the filing of the notice of appeal.

2. The parties who asked to be substituted in 
the place of Dudley 0. Sayre (who died dur-
ing the prosecution of the appeal, and after 
the petition of appeal had been filed) are 
“concluded by their failure to appeal from 
the foregoing decree in their own right.”

The petition of appeal was filed within thirty 
days after the filing of the notice of appeal, 
rather than within the twenty days prescribed 
by Rule 24 of this Court. That dereliction on 
our part was heretofore urged by Fidelity as 
ground for dismissal. While we admit the venal 
sin, we hope that this more compassionate Court 
may forgive our trespass because of exculpa-
tory circumstances. By the uncontradicted affi-
davit (heretofore filed with this Court in previ-
ously resisting Fidelity’s motion to dismiss), 
these facts were shown:—
A. Dudley 0. Sayre’s notice of appeal was 

filed on January 24, 1945.
B. Dudley 0. Sayre’s petition of appeal was 

filed on February 24, 1945.
C. Dudley 0. Sayre died on March 11, 1945.
D. For several months prior to his death, 

Dudley 0. Sayre “was extremely ill, con-
fined to his bed and practically constantly 
under the administration of oxygen. Dur-
ing the last three weeks of his lifetime, he
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was in extremis, comatose or semi-comatose 
during most of tire time, and so ill that it 
was impossible for” his counsel to confer 
with him or to obtain funds wherewith to 
make the deposit for security of costs.

It is respectfully suggested that those prac-
tical difficulties show sufficient cause for failure 
to comply with the strict letter of Rule 24 of this 
Court.

Of course, ‘.‘the letter killeth, but the spirit 
giveth life.” That teaching is undoubtedly the 
foundation for Rule 45 of this Court, which we 
abbreviate :—

“The rules * * * may be relaxed or dis-
pensed with by the court in any cases where 
it shall be manifest to the court that a strict 
adherence to them will work surprise or 
injustice.”

On the basis therefore of II  Corinthians 3:6, 
and its reiteration in Rule 45 of this Court, we 
respectfully urge that Fidelity’s contention should 
not'be adopted by this Court. Fidelity has in 
no way been injured by the ten day delay in the 
filing of the petition of appeal for this appeal 
is presented at the first term following the entry 
of the Chancery decree. The appeal could not 
have been argued any sooner.

Taking up Fidelity’s second and last ground 
for dismissal, we think it will be found that 
Fidelity is “blowing both hot and cold”. As 
soon as possible after the death of Dudley 0. 
Sayre, we moved in this Court that the four 
grandchildren of the testator, Marcus Sayre— 
those four grandchildren being Natalie B. Dalton, 
Marjorie M. Wallwork, Dorothy A. Holthusen 
and Dudley 0. Sayre, Jr.—to be substituted as
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parties appellant in the place of the original, 
but then deceased, appellant. We did this upon 
the view that the remainder estate theretofore 
vested in the late Dudley 0. Sayre had become 
vested—under the terms of the will of Marcus 
Sayre—in those four grandchildren since the 
life tenant (Mary E. Sayre, the daughter of 
Marcus Sayre) was still alive. That testator, 
paraphrasing the language of his will, directed 
“If Dudley 0. Sayre should die before the ter-
mination of the life estate, I want the portion 
which would have gone to him to be paid to his 
children”. We viewed that as the common case 
of a substituted beneficiary, illustrated by such 
cases as:—

Clark v. Morehous, 74 N. J. E. 658;
Redmond. v. Gummere, 94 N. J. E. 216;
Rippel v. King, 126 N. J. E. 297; affirmed, 

128 N. J. E. 179;
Schumacher v. Howard Savings Institu-

tion, 128 N. J. E. 56; affirmed, 131 
N. J. E. 581.

In opposition to our aforesaid motion, Fidelity 
insisted—and we here refer to page 34 of 
Fidelity’s booklet on its motion to dismiss the 
appeal—that, upon its “construction” of the will 
of Marcus Sayre, “the only party who should 
be substituted in his (Dudley 0. Sayre’s) place 
would be his executrix and residuary devisee, 
Mary E. Sayre”. Desiring to avoid fruitless 
discussion over a minor procedural question, we 
then moved that Mary E. Sayre, executrix and 
individually, be added, and this Court thereupon 
permitted her inclusion as a party appellant. 
We refer to this Court’s decision, given at the 
very outset of this brief. Fidelity, however, 
ignores all this and erroneously insists that the 
appeal should be dismissed because Mary E.
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Sayre, individually and as executrix under the 
will of Dudley 0. Sayre, was not made a party 
appellant. Fidelity's incorrect statement of fact 
may well be taken as the touchstone of the 
soundness of its position.

It is true that the other four appellants now 
before this Court—the four grandchildren of the 
late Marcus Sayre—did not appeal from the 
final decree. There was good legal reason for 
that: Their father was alive and it was only 
he who had the legal interest as the vested re-
mainderman; they had no legal interest in the 
subject matter of the suit. All that those four 
grandchildren then had was the possibility of 
becoming the substitutionary devisees to take 
(after the death of the life tenant, Mary E. 
Sayre) if their father was not then alive. 
Clearly, my son—because he will become my 
heir (if I  die intestate) and will become my de-
visee (if I make an appropriate will)—is not 
now possessed of a “legal interest or estate” in 
realty which I may have acquired through the 
will of some decedent. Clearly, my son is 
neither a necessary or proper party in any liti-
gation concerning that real estate; he cannot 
be heard to defend his “possible” interest, or 
to resist a decree that might be made against 
me, or to appeal from such adverse decree. My 
son would not become vested of some title be-
cause the complainant should choose to make him 
a “party” to the litigation; and, being made a 
party, my son could safely ignore, and properly 
should ignore, the suit. Of course, if there were 
an adverse decree against me and I should die 
after having initiated an appeal, my son would
then_and only then—become vested with  ̂ a
“legal interest” which he might assert by being 
substituted as the appellant in my place.
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So, in the case at bar, Marcus Sayre’s four 
grandchildren (the four children of Dudley 0. 
Sayre) had no legal interest while this suit was 
pending in the Court of Chancery. The ques-
tion was not even discussed in that Court. The 
matter was in no way adjudicated. Even 
Fidelity admits:—

“Thé course of devolution of this interest 
cannot be determined until the death of the 
present life tenant.”

Fidelity’s brief, top of page 11.
We stress that Fidelity thus admits that the 
question of the devolution of this interest—using 
Fidelity’s own language—can not be determined 
“until the death of the present life t e n a n t That 
time has not yet arrived. Despite this, Fidelity 
now urges that this Court forget its functions as 
a court of review and—in the course of an inci-
dental motion to dismiss an appeal—now deter-
mine what is ippapable of present determination. 
Will this Court act as a nisi prius court? Will 
this Court act in the absence. of notice to all 
parties entitled to be heard on that question? 
Will this Court, without a resolution of the facts 
and without hearing from the parties entitled 
to be heard, dismiss an appeal depending on 
unsettled and presently undeterminable factual 
and legal basis?

Accordingly, we respectfully suggest that 
Fidelity’s motion to dismiss the appeal should 
be denied.

Did Not the Vice Chancellor Unjustly 
Foreclose Cross-Examination?

We have contended in our main brief (page 7 
thereof, particularly)—and we notice that 
Fidelity’s brief does not in any way contradict—
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that the denial of cross-examination constitutes 
reversible error.

Since the denial of cross-examination consti-
tutes reversible error, Fidelity essays to mini-
mize the grievance, substantially on the basis 
that the cross-examination was “irrelevant.” Let 
us consider that briefly.

The reason, and the only reason, given in the 
bill of complaint for Fidelity now seeking per-
mission to sell 561 Broad Street was: The low 
rentals from 1929 on had prevented Fidelity 
from paying the taxes.

To substantiate that allegation, Fidelity called 
two witnesses, Bacheller and Ellery. Their testi-
mony was elicited by the complainant with the 
view of establishing the allegations of the bill. 
Questions tending to negative what those wit-
nesses had testified to were clearly proper; such 
questions were legally relevant. “I r relevancy” 
was not the ground urged for the exclusion of 
the answers, either by counsel or by the Vice 
Chancellor. Fidelity’s present contention of 
irrelevancy is a forced argument. As this Court 
will observe, the Vice Chancellor sua sponte 
even ruled out—under threat of holding the 

' cross-examiner in contempt—any argument on 
the propriety of the questions addressed to 
Ellery, after having earlier excluded cross- 
examination of Bacheller on the alleged “records 
to which Bacheller was permitted to testify on 
direct examination.

We respectfully submit that, under the circum-
stances presented by this record, there was noth-
ing that the cross-examiner could do but to sub-
mit to the erroneous rulings of the Vice Chan-
cellor, relying upon this Court (“the last resort 
in all cases”) to correct the injustice. A trial 
judge enjoys—and is entitled to enjoy—a com-
manding position over the litigants and counsel 
before him; we would be the last to gainsay that.
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However, much as we respect that principle, not 
merely by adulation but in practice also, we most 
respectfully deprecate and disapprove what the 
Vice Chancellor did in this case. In our humble 
judgment, such conduct does not comport with 
the dignity of any court, much less that of the 
Court of Chancery. No judge should out of hand 
rule out testimony, merely because die has the 
power to do so. Fidelity’s brief, faintly essaying 
justification for the “brusque” rulings of the 
Vice Chancellor, intimates that “there may have 
been provocation.” The record before this Court 
speaks to the contrary, and we respectfully in-
sist that Fidelity’s insinuation is factually un-
founded.

The fact remains that a proper cross-examina-
tion was excluded only on the theory—now sug-
gested by Fidelity—that the answers would also 
tend to support the counterclaim. As we have 
already shown in our main brief, that is no 
ground for exclusion. Significantly, Fidelity does 
not attempt to justify that circumstance as 
ground for exclusion. It was reversible error 
on the part of the Vice Chancellor to foreclose 
the cross-examination on matters to which the 
witnesses had testified on direct—even if the 
answers on cross-examination might also tend 
to establish the allegations of the counterclaim— 
and accordingly, we urge that the decree should 
be reversed on account of this legal error.

Should Fidelity Pay the Defaulted Taxes?

In Point II  of our main brief, we indicated 
that, rather than ordering the sale of 561 Broad 
Street, because of the tax liens held by Cameron 
(which was the only ground whereon Fidelity’s 
bill was based), the Court should have directed 
Fidelity to pay those tax liens.
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In answering onr argument, Fidelity raises the 
following contentions :—
1. Those taxes now amount to about $11,000., 

and thè cash that it wow—September 13, 
1944, the date of trial—has on hand is only 
$2,257.19 “subject to a reserve for trustee’s 
commissions.” Fidelity’s brief, page 20.

2. The $1,400. which the complainant paid over 
to itself for commissions in 1939, instead of 
paying that sum on account of the taxes 
then in default and the lien for which was 
subsequently sold to Cameron, was a com-
mission which the statute authorized Fidelity 
to take. Fidelity’s brief, bottom of page 21.

3. Fidelity’s failure, in 1930, to collect some 
$4,900. due from Doll for rent “created no 
presumption of negligence on the part of the 
trustees.” Fidelity’s brief, page 22.

4. Our calculation of the amount of the rents 
as compared to the taxes—is inaccurate, and 
“doubtless there are other inaccuracies, but 
this appeal is hardly the time or the place 
to thresh out those matters.” Fidelity’s brief, 
pages 23-24.

We think that it was Fidelity’s duty to point 
out the “other inaccuracies,” if any there be; it 
may be assumed that our experienced opponents 
would not have failed to point them out to this 
Court, if indeed there were any. We also 
think—and surely our experienced opponents 
must know—that this is the time and the place 
to thresh out the matter in full. Accordingly, 
we shall endeavor here to demonstrate that it 
was not we, but rather our opponents, who are 
to be charged with “inaccuracies,” and we will 
consider each of Fidelity’s arguments seriatim.
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First, as to the amount now required to pay 
the defaulted taxes. Important to be noticed in 
this connection are the following factors:—
1. According to Fidelity’s witness, Ellery, the 

tax sale occurred on October 14, 1941, and 
the tax liens then sold were for the follow-
ing years:—

Part of 1937. '
1938. State of Case,
1939. page 123, lines 20-25
1940.

2. Those tax liens—as of September 13, 1944— 
amounted to close to $11,000, but that in-
cludes accrued interest; Vice Chancellor’s 
recital in decree, State of Case, page 163, 
line 20; Fidelity’s brief, bottom of page 20.

As the Vice Chancellor’s recital indicates, and 
as Fidelity’s brief by reference reiterates, the 
amount of the tax liens—as of September 13, 
1944—includes “interest.” Whether the “cash 
balance” that Fidelity had on hand—as of Sep-
tember 13, 1944, the date of trial,—was or was 
not sufficient to pay both the original principal 
of the various tax liens and the very substantial 
interest accrued over a period of a large number 
of years is wholly immaterial. Of course, the 
net rents actually collected by the Fidelity from 
the onset of the “depression,” which it used as 
a crutch in its bill of complaint, are not sufficient 
to pay both the principal and the interest on the 
defaulted taxes. However, that interest would 
never have accrued if the Fidelity had paid the 
taxes promptly. That Fidelity failed to do so is 
amply demonstrated in our main brief. The 
failure to pay those taxes promptly was Fidelity’s 
own fault. The great burden of interest now 
accrued is due to the fact that Fidelity itself
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planted that very luxuriant weed, and a most 
noxious weed. As a matter of equity, Fidelity 
and not the present balance in the trust account 
should eradicate that weed. I t is neither in-
genious nor ingenuous for Fidelity now to say:
“I now have only about $2,000. cash on hand and, 
for that reason should not be required to pay the 
1937 (and the other defaulted) taxes, and the 
interest which has accrued because of my de-
fault.”

0

Second, as to the propriety of Fidelity appro-
priating $1,400. for commissions in 1939. We 
showed (pages 13-14 of our main brief) that 
Fidelity took this sum on August 29, 1939, and 
that under the statute then applicable, Fidelity 
had no right to take that money. In answer to 
our argument Fidelity (at the bottom of page 
21 of its brief) says:—

“By the statute relating to fiduciaries’ 
commissions passed in 1939 (P. L. 1939, pp. 
546-547.; R. S. 3:11-2, as amended) trustees 
were authorized to take their ‘income com- 
missions as of the time or when the income 
was or is received by them without allow-
ance thereof by the court’.”

The serious difficulty—and we are quite aston-
ished that Fidelity failed to notice this, for we 
specially referred to the fact at the bottom of 
page 13 of our main brief—is that the statute 
whereon Fidelity relies does not apply. That 
statute was enacted on July 1, 1939; obviously, 
Fidelity did not collect “income” of $28,000. be-
tween July 1, 1939 and August 29, 1939, the 
date whereon it took the “commissions”, the 
taking of which would have been justified only 
if the income during that short period had been 
twenty times the amount of commissions taken.



The statute that does apply is the statute we 
have cited, and abbreviated, at the top of page 
14 of our brief. Under that statute, Fidelity 
had no right to take “commissions”. Instead 
of catering only to its own interests, Fidelity 
should have used that money to pay some part 
of the accrued taxes to guard against the sale 
of the tax liens.

Third, as to Fidelity’s failure to collect the 
Doll rents. Fidelity’s allegation in its bill of 
complaint was that the* low rentals from 1929 
on precluded it from paying the taxes. We 
have shown (pages 14-15 of our main brief) that 
that allegation was untrue, as evidenced by the 
fact that it omitted to collect the rent which 
was due from Doll on May 21, 1930. Aside 
from the allegation being untrue, Fidelity’s 
present argument attempting to justify its tak-
ing a note from a tenant whose rent was more 
than one year past due (instead of distraining 
or otherwise promptly enforcing collection of 
the rent) as “wise” is far from flattering to- the 
readers of Fidelity’s brief. We are content to 
let this Court decide whether Fidelity’s gener-
osity in crossing the tracks to “save” a shaky 
tenant while a red flag was being waved in 
Fidelity’s face was “wise”. Certain it is, how-
ever, that Fidelity’s allegation of the low rentals 
from 1929 on as being the cause of the present 
situation is definitely untrue.

Fourth, as to Fidelity’s claim of our allegedly 
inaccurate calculations. If any figures we have 
given are incorrect, then the falsity is not ours 
but Fidelity’s, because every single figure is 
taken from Fidelity’s own sworn statements, 
for which we have cited chapter and verse. 
Fidelity’s brief (at page 23 thereof) repeats the



serious basic error we have already referred to 
(on page 11 of this reply brief), that errone-
ous statem^Ut being:—

“It has already been noted that, in point 
of fact, the taxes were nearly $11,000., and 
that there was but $553.34 on hand to meet 
them.”

The defaulted taxes, as we have stressed, were 
not $11,000. That was the amount which, in-
clusive of interest, was due on September 13, 
1944. Of course, if Fidelity wants to assume a 
wholly illogical premise as the basis for its 
calculations, we are not responsible for the 
equally illogical conclusions which it arrives at.

In summary, we respectfully submit that an 
analysis of Fidelity’s brief indicates that it has 
not met the argument presented by Point II of 
our main brief* Accordingly, for the reasons 
there set forth, we respectfully urge the reversal 
of that part of the decree from which we have 
appealed.

Answering Fidelity’s Point III.

Whether a sale is or is not to advantage can 
best be judged by the wishes of the interested 
cestui. It has frequently been said that such 
wishes should be the commands governing the 
trustee. Dudley O. Sayre actively resisted and 
opposed the sale. The remaining defendants 
were merely passive. Such passivity was due 
to lack of any, or substantial, interest. Fidelity 
cannot fairly claim assent to its course from the 
lack of non-resistance by disinterested parties.

There is no present occasion to sell 561 Broad 
Street for its income is not only sufficient to pay 
all operating expenses and accruing taxes, but 
to produce a return greater than would be re-



15

ceived on any investment from the proceeds of 
the proposed sale. Let it be remembered that 
Fidelity did not claim that the present condition 
of the property is unproductive, and that the 
only reason which it advanced for the sale was 
to overcome the threat of a foreclosure of the 
tax liens which liens, as we believe we have indi-
cated, Fidelity itself should pay. There is no 
reason, in equity or in good sense, why Fidelity 
should be “accommodated.” Let it also be noted 
—contrary to Fidelity’s argument—that there is 
nothing in the bill of complaint which asserts 
that it is desirable to sell 561 Broad Street lest 
there be a further decrease in the value of that 
property.

It is suggested (Fidelity’s brief, page 25), as 
if this were a reason for selling the property, 
that “at one time (Dudley 0. Sayre) felt that 
he could gather in the tax lien, but nothing came 
of it.” Fidelity’s reference is evidently to the 
“Addendum” to Vice Chancellor Stein’s opinion, 
page 8 of Fidelity’s brief. Nothing came of it, 
because, as a condition before the Court “would 
consider a petition for a hearing,” the late 
Dudley 0. Sayre was required to deposit $5,000. 
in Court in addition to acquiring the tax lien. 
That was a pretty heavy burden to put on 
Dudley 0. Sayre, and we think one to which the 
remainderman should not have been subjected 
in order to obtain a “rehearing.” It takes no 
imagination to understand that the holder of 
those tax liens would have resisted transferring 
the tax liens to Dudley 0. Sayre. Of course, 
none of these considerations affect the meritori-
ous questions presented by the appeal*and the 
subsequent efforts of counsel at settlement do 
not invalidate the reasons presented for revers-
ing the decree.
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Fidelity’s conclusion that the sale of 561 Broad 
Street would be “advantageous” is fallacious be-
cause such conclusion necessarily involves the 
adoption of the erroneous premises that (1) the 
Vice Chancellor was correct in excluding relevant 
cross-examination and (2) the Vice Chancellor 
was correct in refusing to consider Fidelity’s 
record admissions under oath. This Court, how-
ever, has indicated time without number that no 
adjudication can be sustained when the trial court 
reaches its conclusion in consequence of harm-
ful legal error. That is the situation here. 
Manifestly, it was unjust and harmful to Dudley 
0. Sayre for the Vice Chancellor to close his 
eyes, his ears and his mind to evidence produc-
ing an entirely different conclusion. Such being 
the case, the conclusion of “advantageous sale 
is untenable.

CONCLUSION.

As heretofore stated, we urge that that 
portion of the Decree from which we have 
appealed—to wit, the decretal portions 
thereof marked # 1 , ^ 2  and ^ 3 , which 
authorize and direct the sale of 561 Broad 
Street, Newark, N. J.—be reversed.

Respectfully submitted,

ELIAS A. KANTER, 
Of Counsel with Natalie B. Dalton, 

et als., Appellants.
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