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TO THE HONORABLE THOMAS KEAN, GOVERNOR; THE HONORABLE
CARMEN ORECHIO, SENATE PRESIDENT; THE HONORABLE ALAN
KARCHER, SPEAKER OF THE GENERAL ASSEMBLY; AND MEMBERS OF
THE SENATE AND GENERAL ASSEMBLY:

The Commission on Sex Diserimination in the Statutes respectfully submits its
third report, "Toward Economic Equity: Recommendations for the Elimination
of Sex Discrimination in the Credit, Housing, Insurance, Pensions, Probate,
Property, Public Obligations and Tax Statutes,”" pursuant to its mandate of P.L.
1978, c.68.

The report is the result of the Commission's extensive three year study. The
recommendations contained herein reflect the completion of the Commission's
comprehensive survey of the following New Jersey statutes: Credit, Title 10;
Housing, Titles 2A and 10; Insurance, Titles 17 and 17B; Pensions, Titles 18A, 43,
52, and 53; Probate, Title 3B; Property, Titles 2A and 46; Public Obligations,
Titles 15, 16, 26, 38, 38A, 40, 40A, 42, 45, 52, 53 and 55; and Taxes, Titles 54
and 54A.

We have studied the statutes and issues identified in our report in order to
eliminate sex discrimination from New Jersey's laws. The legislative and
administrative implementation of the recommendations contained in this report

is urged.
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PREFACE

The creation of the Cominission on Sex Discrimination in
the Statutes in July 1978 pursuant to P.L. 1978, c.68
officially recognized the need to eradicate sex

discrimination from New Jersey's laws.

The Commission is empowered to conduct a thorough
review of the statutes containing sex-based classifications
and to propose a comprehensive modernization of those

statutes.

The Commission conduets its studies based upon subject
areas. In October 17979, it issued its first report, "Sex
Discrimination in the Employment Statutes." The
Comimission's second report, "Sex Discerimination in
Marriage and Family Law," was issued in September 1981.
In March 1983, the Commission issued its report "An
Analysis of Wage Discrimination in New Jersey State

Service."

Several of the bills implementing the Commission's
recommendations have become law while others are still

pending in the Legislature (see Appendices B and C).

In its first report, the Commission proposed two policy
changes applicable to all New Jersey statutes which it

now wishes to reaffirm.



MEMBERSHIP OF WOMEN ON COMMISSIONS, BOARDS,
AND AGENCIES: ‘

The Commission recommends the nomination or appoint-
ment by the Governor of more women to commissions,
boards and agencies so that their membership is
ultimately equivalent to their proportion in the
population. Many of the statutes creating poliey-making
commissions, boards and agencies in New Jersey mandate
that at least one member must be a woman. In practice,
such a minimal quota has often served to limit the number
of women appointed because it is interpreted to mean
"only one of whom shall be a woman." The Commission

deletes these phrases when they appear in a statute.

SEX-NEUTRAL LANGUAGE:

The Commission recommends that all proposed legislation
and administrative regulations be written in sex-neutral
language. In keeping with contemporary standards of
equality, it is no longer appropriate to use sex-based
terms such as the generic "man." Using sex-neutral
language demonstrates a commitment to the elimination
of the legal inequities that have occurred because of

differential treatment on the basis of sex.

The Commission's commitment during the past six years
and the foundation for its policy recommendations is that
equality of rights under the law shall not be denied or

abridged on account of sex.

ii



METHODOLOGY

The Commission determined that the following New
Jersey Statutes Annotated titles encompassed the subject
of this report: Titles 2A, 3B, 10, 15, 16, 17, 17B, 18A, 26,
38, 38A, 40, 40A, 42, 43, 45, 46, 52, 53, 54, 54A and 55. A
statute by statute review of all the statutes in these titles
was conducted by the Commission's staff. In order to
thoroughly analyze the legal issues, numerous sources
were consulted, including relevant case law, other states’
legislation and model codes, and both legal and non-legal
literature was surveyed. The Commission has benefited
greatly from the knowledge of state and national experts
who have generously assisted the Commission in its
research and in the development of its policy
recommendations. Finally, the staff attended state and
national conferences and symposiums which provided the
Commission with access to the latest research on the

issues.






INTRODUCTION

Sex diserimination in the areas of credit, housing,
insurance, pensions, probate, property, public obligations
and tax was selected as the Commission's third major
study in 1981 in recognition of the severe economic
hardships suffered by those individuals who have been

discriminated against.

Today more than 51% of New Jersey women are employed
outside of the home. Less than 10% of families meet the
traditional image of a breadwinner father, a homemaker
mother and two children at home. Increasingly women
are single heads of households. Women contribute nearly
half of the income in most families. One in six families is
headed by women. For minorities these figures are even
more startling: women head 50% of all Black families and
19% of Hispanic families. In 1981, Black women in the
United States earned an average of $4,903 yearly, the
lowest of any population group. In 1979, 49% of the
children in families supported by women lived in poverty.
Since 1980, five million more women and children have

sunk below the poverty level.

Increasingly large numbers of women are living alone due
to divorce or the death of a spouse. Statistics indicate
that many of these women will not remarry. Seventy-
three percent of all the elderly poor are women; one half
of all widows and single women live in poverty. Eighty-
five percent of all surviving spouses are female, and 80%
of the 7.5 million elderly who live alone are women.
Black women are five times more likely to live in poverty

in old age than white men are. More than 65% of



the federally assisted rental housing is occupied by women
and more than 41% is occupied by the elderly.

Under most of the State's laws homemakers' work is not
given economic value. Marriage is not viewed as an
economic partnership. The contribution of full-time
homemakers to their families is not legally recognized,
particularly if they become widowed, divorced or
separated. As a consequence, the vast majority of elderly
women have incomes below the poverty line. In 1980, the
annual income for men over 65 was $7,342 and for women

over 65 was $4,226.

The economic survival of these individuals and their
families is dependent upon their fully receiving benefits
to which they are entitled. The focus of this report is
therefore to identify and recommend revisions of those
statutes which perpetuate economic diserimination on the

basis of sex.



EXECUTIVE SUMMARY
CREDIT AND HOUSING

Despite the anti-discrimination provisions of the current

New Jersey Law Against Discrimination, women still have

difficulty obtaining credit because of assumptions about

their sources of income.

Housing discrimination on the basis of parental status

exists, particularly affecting single heads-of households.

Individuals who have been discriminated against may not

have adequate legal remedies available to them.

The Commission recommends four policy changes in the

area of credit and housing.

The Commission expands those protected to include
parents and families with children by adding the term
"parental status" to the list of classes covered by the Law
Against  Discrimination. This expansion would prohibit
discrimination against the family unit because a child is
residing with a natural parent, an adoptive parent, a
foster parent, or any other adult who has a legal relation-
ship with the child.

Housing discerimination should be prohibited where the
housing or real property is or will be occupied by both
adults and children or where the discrimination is based
on the source of lawful income if creditworthiness is not

at issue.






The Commission also clarifies and expands the specific
practices which are prohibited in the application for and

granting of loans and extensions of credit.

The State's efforts to prevent illegal acts of diserimina-
tion are strengthened by Specifyihg that the same
remedies and enforcement mechanisms which are
available to the Director of the Division on Civil Rights
are also available to the Superior Court. The Commission
recommends the award of fixed or compensatory
damages, equitable relief, and punitive damages for viola-

tions of the law.

BILL NUMBER: Senate Bill 2035



INSURANCE

An individual's sex is not a valid predictor of risk. The

central principle of the insurance industry is that

premiums and benefits be based on risk. Discrimination

exists in life, health, automobile, and disability insurance

in the access to and availability of coverage and under-

writing in the terms, conditions, rates, benefits, and

requirements of insurance contracts. Divorced individuals

or surviving spouses often find it difficult to obtain health

insurance coverage if it was previously provided by their

employee spouse.

The Commission recommends six policy changes in the

area of insurance.

Sex discrimination in the automobile rate classification
system exists because sex, which is used in determining
rates, is not a valid predictor of risk. The gender of the
driver has little or no impact on performance, other
conditions being equal. Other factors such as miles driven
explain more of the variation in accident data than sex.
The Commission recommends that the use of sex and
marital status as rating factors for private passenger
automobile insurance be prohibited.

There is sex discrimination in health insurance in the
availability of maternity benefits in New Jersey health
insurance contracts. Price diserimination also exists, as
women are charged more for health insurance provided by
private health insurers than men, although women have

shorter hospital stays. The Commission recommends that



all health insurance contracts should provide a mandatory
option allowing the purchase of maternity benefits. The
Commission also mandates that pregnancy-related surgery
and sterilization should include second surgical opinion
benefits. The Commission amends the New Jersey Trade
Practices Act to add "sex" as a protected classification,
thus implementing the Commission's recommendation that

there be equality in health insurance premiums.

Disability insurance is often not available to women who
are employed in part-time positions or who work as
homemakers. A pregnancy-related disability is excluded
from coverage in many policies. The Commission recom-
mends that disabilities resulting from maternity or child-
birth shall be covered to the same extent as other
disabilities under a similar policy and that there shall not

be sex discrimination in the issuance of policies.

The continued use of separate mortality tables for men
and women in determining rates or benefits for life
insurance or annuities is questionable, as it has not been
conclusively established that sex is a valid predictor of
mortality. The Commission recommends that the use of
statistical tables based on the insured's sex be prohibited
and requires the use of tables based on the insured's

actual age.

The Commission recommends that a mandatory
conversion privilege from group to individual or family
health insurance coverage be available to an employee
and to the employee's spouse and children upon
termination of coverage under the group policy. The

conversion privilege would provide for substantially



similar insurance coverage. This will ensure that no one

is deprived of necessary health insurance coverage.

The Commission recommends that the Department of
Insurance adopt a coordination of benefits regulation
which allows either divorced parent to utilize his or her
insurance policy for coverage of a minor's health care
needs. Currently the insurer seeks coverage under the
divorced father's insurance policy first, even though the
mother may have custody of the child and be responsible
for the child's health care.

BILL NUMBERS: Senate Bill 559
Senate Bill 560
Senate Bill 561
Senate Bill 562
Senate Bill 563
Senate Bill 1702 - Assembly Bill 2251
Senate Bill 1703 - Assembly Bill 2250
Senate Bill 1704 - Assembly Bill 2249
Senate Bill 1705 - Assembly Bill 2248
Senate Bill 1707 - Assembly Bill 2247



PENSIONS

Pensions are often the major financial asset of a family.

Surviving spouses should be assured that they will receive
the full benefits to which they are entitled as a result of

their contribution to the marital partnership.

Several statutes treat women differently than men by

allowing contribution rates and benefits to be determined

on sex-based actuarial tables. According to United States

Supreme Court decisions, City of Los Angeles Department
of Water and Power v. Manhart, 435 U.S. 702, 98 S. Ct.
1370 (1978) and Arizona Governing Committee for Tax

Deferred Annuity and Deferred Compensation Plans v.
Norris, U.S. , 103 S. Ct. 3492 (1983), contribution
rates and benefits must be applied on a gender neutral

basis. Recently federal legislation was enacted which

eliminates sex discrimination in private pension systems

regulated by the Employee Retirement Income Security

Act. The Commission recommends the amendment and

supplement of each of New Jersey's 25 public pension

systems laws in the following manner.

The Commission recommends seventeen policy changes in

the area of pensions.

The Commission recommends that statutes which require
an employee's years of service to be continuous be
amended so that the years of service shall be computed in
the aggregate. This will eliminate disecrimination against
pension system members whose careers are interrupted by
leaves of absence for child care or other family obliga-

tions.



Currently, in some pension plans a member may elect a
beneficiary other than the member's spouse. The
Commission recommends that married member shall elect
a survivor's benefit (any benefit after the death of the
member) which names the spouse as the beneficiary unless
both spouses choose otherwise in a written form signed by
them. Joint written consent will ensure that neither
spouse shall be deprived of his or her share in the pension

solely because of the other's actions.

The Commission amends provisions that require a surviv-
ing spouse to remain unmarried in order to receive
survivorship benefits. Marital status should not be used as
a factor in determining pension benefits, and should not
be used to deprive either spouse of an asset earned during

a previous marriage.

Statutes which use the words "widow" and "widower"
should be amended so that they use the sex-neutral phrase

"surviving spouse."

Upon the member's death, the surviving spouse should
receive the same benefit that the member previously

received.

Statutes which require forfeiture of the survivor's vested
benefit if the member dies before reaching retirement
age should be amended so that the spouse may collect the

present value of the benefit upon the member's death.

Statutes which disallow any part of a pension fund to be
garnished for any reason should be amended so that
portions of the pension funds may be garnished for child

support and alimony.

10



Statutes which presume that a member chooses a single
life annuity should be amended to create a presumption
that a married member will receive a joint and survivor
benefit (a benefit to be paid throughout the lifetimes of
the member and the spouse), unless both spouses sign a

waiver of that benefit.

If a married couple is working for the State and one
spouse dies, the surviving spouse should be allowed to
receive both a State pension and a State survivor's

benefit.,

Statutes which disqualify a surviving spouse from receiv-
ing a benefit because the spouse is more than 15 years
younger than the member should be amended so that the
spouse is eligible for the benefit if he or she was married
to the member at least five years before the member's

retirement.

Statutes which define children as being eligible for bene-
fits until age 16, provided that they were "born in lawful
wedlock," should be amended by raising the age of eligi-

bility to 18 and eliminating the legitimacy requirement.

Statutes which do not allow an employee to purchase
pension credit for time spent during child care leave
should be amended so that such credit may be purchased
for up to two years per child.

Provisions which require that a child be unmarried in

order to receive survivor's benefits should be eliminated.

11



Provisions in the present law which state that remarriage
of a dependent parent terminates his or her dependency,
thus ending the benefit payment, should be eliminated.
Remarriage should not cause the termination of those

benefits.

Gender neutral actuarial tables should be required when
determining members' contribution rates and benefits.
This would provide that all members, regardless of
gender, would contribute to the pension plan at the same

rate, and would receive equal benefits.

The pension statutes should be amended so that during a
divorce hearing the courts may order that a spouse
receive the present value of the survivor's benefits based
on the specific years that the spouse was married to an
individual while the individual was a member of the

pension system.

Statutes which preclude a member from receiving a
pension while in prison should be repealed. The current
statutes deprive the innocent spouse of his or her share of
the pension benefits.

BILL NUMBER: Senate Bill 2103
Senate Bill 2104
Senate Bill 2106
Senate Bill 2505
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PROBATE

In 1977 and 1979, the New Jersey Legislature passed bills

which instituted an entirely new probate code, based in

large part upon the Uniform Probate Code. Before the

passage of this code, the sex-based legal doetrines of

dower (a widow's right to one-third of all the real

property acquired during the marriage) and curtesy (a

husband's share in his wife's property) existed to keep the

surviving spouse from disinheritance. They were replaced

by the elective share (a more efficient, equitable and

gender-neutral system of administering married persons'

estates). There are, however, still laws in Title 3B of the

New Jersey Statutes Annotated that are sexually

discriminatory. In the majority of families one spouse is

more likely to have a significant income, control the

family money and hold title to the married couple's

assets. Therefore, defects in the law of inheritance

impact more negatively on widows than on widowers.

The Commission reiterates its belief that marriage is an

economic partnership and therefore a surviving spouse

should receive a share of the marital property at least

similar to that which the spouse would have received at

divorce. Under the provisions of the probate code a

surviving spouse is entitled to one third of the augmented

estate (the deceased spouse's estate reduced by ecertain

expenses) when the deceased spouse attempts to disinherit

the surviving spouse. Loopholes in the elective share law

which may allow a surviving spouse to be disinherited
must be closed.

13



The Commission recommends three policy changes in the

area of probate.

The probate laws should be amended to make them
consistent with the public policy of this State that
marriage is a joint undertaking (Rothman v. Rothman, 65
N.J. 219, 228-9, 320 A.2d 496, 501-2 (1974)). The formula

for computing the augmented estate should be changed,

and it should be increased from one-third to one-half.
This new formula would be more equitable for both

spouses.

The Commission recommends that loopholes in the
elective share statute which defeat its purposes, such as
the exclusion of insurance policies from the augmented

estate, be closed.

When the probate code was enacted, certain archaic
references were re-enacted. The Commission recom-
mends that statutes which are outdated or superfluous,
such as those referring to widows instead of surviving
spouses, be amended or repealed.

BILL NUMBER: Senate Bill 2034
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PROPERTY

During marriage neither spouse should be able to

encumber the family's property so that the other spouse is

left financially destitute. Spouses should not be able to

encumber jointly owned marital property without the

consent of the other spouse. Upon death, ownership of

marital property should automatically reside in the

surviving spouse.

The Commission recommends three policy changes in the

area of property.

The Commission recommends that certain sex-based pro-
visions concerning conveyances of real property be
amended, such as those which restrict the execution of

certain confirmatory deeds to male heirs.

New Jersey case law defining the concurrent ownership of
property between husband and wife is revised. At
common law, the husband enjoyed exclusive control and
power over the property. By virtue of New Jersey's
Married Women's Property Aect, enacted as a property
reform during the mid-nineteenth century, a married
woman could own or manage property. Presently, husband
and wife hold marital property as tenants in common
during their joint lives with the right of survivorship (each
one owns the whole) retained, as at common law. As
tenants in common each spouse has a separate right to
encumber the property without the consent of the other

spouse.

New Jersey State Library
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The Commission recommends the enactment of a tenaney
by entirety provision so that neither spouse may encumber
property during the marriage or upon separation without
the mutual written consent of both spouses. Upon the
death of one spouse, the surviving spouse automatically
owns all marital property. This reflects the Commission's

policy that marriage is an economic partnership.

Women still constitute the majority of spouses whose
names do not appear on the deed to the family home.
This allows a husband to independently make economic
decisions that may place his wife and family in financial
jeopardy. Therefore, the absence of protections against
forfeiture of homes due to debts incurred by one spouse
impacts more heavily and in a discriminatory manner upon
women. In order to shield a debtor-spouse's family from
the drastic penalty of losing the family home and becom-
ing charges of the State, the Commission recommends the
enactment of a homestead exemption. The homestead
exemption protects a debtor's family from becoming
destitute and being forced to seek public assistance. The
first $10,000 or 50% of the equity in the homestead
property from the sale of the homestead property goes to
the debtor's family. No formal declaration of homestead
property is required before the debtor may claim the
homestead exemption. The homestead exemption is not
absolute and does not extend to all debts incurred by the
debtor. To protect the non-owner spouse, the Commission
creates a presumption that both spouses contributed to

the homestead property.

If a judgment debtor within the State chooses to file for
federal bankruptey, the judgment debtor would be pre-

16



cluded by §522 of the Bankruptcy Reform Act of 1978,
which sets out the federal exemptions, from also claiming
the State homestead exemption. The judgment debtor
would be barred from claiming a double exemption for a
homestead under both State and federal law, and is forced

to choose between the two exemption schemes.

BILL NUMBERS: Senate Bill 2111
Senate Bill 2105

17



PUBLIC OBLIGATIONS

Certain benefits and obligations in the law should not be
conferred on the basis of sex.

The Commission recommends four policy changes in the

area of public obligations.

The Commission recommends that various outdated pro-
visions in the laws governing professions and certain
community activities which have been previously restrict-
ed to one sex be amended. For example, one statute
provides that only "three judicious men" may be appointed

meadow commissioners.

Statutes which authorize pension and death benefits for
widows, but not widowers of various public servants,

should be amended to refer instead to surviving spouses.

A statute mandating the submission of a prostitute to a
physical examination at any time, and prohibiting the
issuance of a certificate of freedom from venereal
disease, which would allow the prostitute to seek employ-
ment, should be repealed. The assumption that a former
prostitute is never free of venereal disease is inconsistent

with contemporary equal employment policies.

Some governing boards require the appointment of a

certain number of women. The Commission recommends

18



that those quotas be deleted and that women be appointed

to the boards in proportion to their percentage in the
population.

BILL NUMBER: Senate Bill 1964

19



TAX

If the husband dies first during a marriage, his widow

often must pay inheritance taxes on their property since

she may not have adequate proof that she contributed to

the acquisition of the property, particularly if the assets

were in his name. Since marriage is an economic partner-

ship, interspousal transfers should be exempt from inheri-

tance taxation. In comparison with federal law which has

no interspousal inheritance tax, the present New Jersey

inheritance tax law is inequitable because it diseriminates

against surviving spouses.

The Commission recommends three policy changes in the

area of tax.

Upon the death of a spouse, all interspousal transfers of
the deceased's property should be exempted from inheri-

tance taxation.

The Commission recommends that certain statutorily
created veteran's tax deductions, which are only available
to veterans and their widows, be amended so that the
deduction is available to either surviving spouse in
accordance with the 1983 amendment of Article VIII of the
New Jersey State Constitution (which changed "widow" to

"surviving spouse").
The Commission recommends the deletion of the provision

requiring a surviving spouse to remain unmarried in order

to receive survivorship benefits. This furthers the policy

20



of marriage as an economic partnership, as remarriage
should not deprive either spouse of an asset accumulated

during the spouse's previous marriage.

BILL NUMBERS: Senate Bill 1706
Senate Bill 2107
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of marriage as an economic partnership, as remarriage
should not deprive either spouse of an asset accumulated

during the spouse's previous marriage.

BILL NUMBERS: Senate Bill 1706
Senate Bill 2107
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CHAPTER 1—CREDIT

The Federal Equal Credit Opportunity Aect, 15 U.S.C. §
1961 et seq. prohibits overt credit discrimination and
diseriminatory credit transaction practices which are fair
in form but diseriminatory in impact. The Equal Credit
Opportunity Act was enacted in 1974 specifically for the
purpose of eliminating discrimination based on sex or
marital status. In 1976, the act was amended to expand
the list of protected classes of consumers and to
strengthen the enforcement mechanisms of the original
act. The Equal Credit Opportunity Act as amended

prohibits discrimination:

(1) on the basis of race, color,
religion, national origin, sex or
marital status, or age (provided
the applicant has the capacity to
contract);

(2) because all or part of the
applicant's income derives from
any public assistance program;
or

(3) because the applicant has in
good faith exercised any right
under this chapter. 15 U.S.C.
$1961(a) (1976).

The strengthened enforcement mechanisms of the act
require creditors to inform applicants of their right to
know the reasons for any denial of credit, provide for an
extended statute of limitations of two years, and provide
for a potential civil liability of a creditor of $10,000 for a
single action and $500,000 for a class action. In order to
ensure compliance with the 1976 amendments, the
Federal Reserve Board revised the enforcement regula-

tions for the act (now known as Regulation B, 12 C.F.R.
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§202 et seq. (1980)). These regulations are enforced by
the Federal Trade Commission.

The federal statute, although imperfect, is more compre-
hensive than the state law and provides the basis for the
Commission's suggested amendments. Other Commission
recommendations are suggested to remedy problems that

span both the federal and state statutes.

Title 10 of the New Jersey Statutes Annotated which
pertains to civil rights, contains most of the State's anti-
discrimination laws. Title 10 contains two separate
chapters pertaining to general prohibitions against
specified diseriminatory conduct. New Jersey Statutes
Annotated 10:1-1 et seq. prohibits diseriminatory conduct
and provides for an action to be brought in the name of
the State for enforcement of the law and imposition of
penalties. New Jersey Statutes Annotated 10:5-1 et seq.
specifies prohibited diseriminatory econduct and the
remedies and relief from discriminatory conduct, either
through a civil action in Superior Court, or through an
administrative investigation and enforcement by the
Division on Civil Rights. Both chapters of Title 10
prohibit discrimination on the basis of sex or marital
status.

The New Jersey Law Against Discrimination (N.J.S.A.
10:5-1 et seq. ) prohibits discrimination in the granting of
or application for any loan or extension of credit. In 1961
the Law Against Discrimination was amended to prohibit
discrimination against certain protected classes in the
application for and granting of financial assistance for the

purchase or maintenance of real property. The law was
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expanded in 1970 to prohibit diserimination on the basis of
sex or marital status in such transactions, and in 1975 the
law was further amended to prohibit diserimination in all

types of loans and extensions of credit.

While the Law Against Discrimination specifically
prohibits marital status diserimination, it is unclear how
and to what extent that protection should be enforced.
According to a formal opinion issued by Attorney General
Irwin Kimmelman in July 1983,1 a creditor is permitted to
inquire as to a prospective borrower's marital status
provided the inquiry is predicated on the valid business
purpose of protecting the creditor's rights and remedies.
However, the opinion does not provide guidelines for
creditors to make the permissible marital status inquiry.
Without guidelines, creditors may construe their right to
make marital status inquiries too broadly. Realizing this
potential consequence, the Attorney General recommend-
ed that the Division on Civil Rights and the Department
of Banking jointly promulgate regulations for marital

status inquiries.2

In September 1983, the Commission conducted a public
hearing to consider, among other issues, the problem of

marital diserimination in ecredit.3 Among those

17 Op. Att'y Gen. (1983).

2Testimony by Ted Winard, Assistant Attorney General
before the Commission on Sex Discrimination in the
Statutes at the September 28, 1983 public hearing on "Sex
Discrimination in Probate, Inheritance Taxes and Credit,"
Trenton.

3public hearing on "Sex Discrimination in Probate,
Inheritance Taxes and Credit," before the Commission on
Sex Discrimination in the Statutes, Trenton, September
28, 1983.
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testifying was Verice Mason, Esquire, from the
Department of the Public Advocate. Ms. Mason expressed
concern that any inquiry of marital status for whatever
reason could have a discriminatory effect upon individual
applicants for credit. Ms. Mason suggested that other
questions could be asked of applicants in order to protect
a creditor's interests in extending credit.

During a series of meetings with the Division on Civil
Rights in the Department of Law and Public Safety and
with the Department of Banking, the Commission
recommended that there should be credit regulations
which provide more specific mechanisms to enforce the
marital status protection of the Law Against
Discrimination. Since then, the Division on Civil Rights
has drafted proposed credit regulations which include a
limitation on the marital status inquiry. First, the
regulations prohibit the use of marital status in the
evaluation of creditworthiness (proposed rule L.2).
Second, when a married couple applies for joint credit, a
creditor shall evaluate the income and assets of each
spouse without regard to the sex of the spouse with the
larger income or greater assets (proposed rule 1.5). Third,
when a married applicant applies for an individual
account, a creditor may not request the applicant's
marital status unless the creditor is requesting the infor-
mation for federal monitoring purposes as required by 12
C.F.R. §202.13 (proposed rule L7). Requests made
pursuant to this federal act must be listed on a separate
form from the application form. Fourth, when an
applicant relies upon property in order to establish
creditworthiness, the creditor may require the signature
of a person who owns or has an interest in the property.

The creditor must request information on marital status
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on a separate form from the application, which states
that the information regarding marital status is requested
solely to establish the lender's rights (proposed rule 1.14).

The Commission supports the above proposed credit
regulations on marital status inquiries, as the regulations
provide a system to protect the creditor's interest without
unfairly diseriminating against applicants as to credit-
worthiness. The Commission also supports the other
proposed regulations which allow unmarried individuals to
co-sign for credit, which mandate that the creditor must
treat public assistance income the same as wages, and
which prohibit ecreditors from requesting information
about birth control practices, intentions concerning the
bearing or rearing of children or capability to bear
children.

The Law Against Discrimination, as it presently exists,
permits the Director of the Division on Civil Rights to
order "affirmative action...as will effectuate the
purpose of the act...." (N.J.S.A. 10:5-17). A limited
award of three-fold damages is specified as a permissible
order of the Director only upon a finding of certain types
of economic diserimination (N.J.S.A. 10:5-17). Credit
discrimination is not included among the types
enumerated. Under a 1983 amendment to the law sup-
ported by the Commission (P.L. 1983, e. 412), a eivil
penalty of up to $2000 for the first violation of the act
and $5000 for each subsequent violation shall be ordered
by the Director of the Division on Civil Rights following
the finding of an unlawful discrimination, including credit
discrimination. No remedies or enforcement mechanisms

are specified in those cases in which a complainant opts

26



to proceed in Superior Court rather than through the
Division on Civil Rights.

The Commission first recognized the need for stronger
enforcement procedures for the Law  Against
Discrimination in its October 1979 employment report.
Thus, in this report, the Commission not only recommends
procedures to eliminate sex discrimination in credit and
housing, but it also recommends that more comprehensive

remedies be available to a complainant.
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STATUTE
N.J.S.A. 10:1-3
Exclusions based on race, creed, color, national origin,

ancestry, marital status, or sex unlawful

SYNOPSIS

This statute lists protected classes and provides that no
accomodations, advantages, facilities, or privileges shall
be refused, withheld from, or denied to, any person on
account of race, creed, color, national origin, ancestry,
marital status or sex, and that the patronage or custom
thereat of any person belonging to or purporting to be of
any particular race, creed, color, national origin,
ancestry, marital status or sex, may not be refused,
withheld or denied.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 2035

DISCUSSION
Regulation B of the federal Equal Credit Opportunity Act
prohibits inquiries as to an applicant's birth control
practices, intentions concerning the bearing or rearing of
children, or capability to bear children (12 C.F.R.
202.5(d) (4) (1980)).

The Commission amends the statute to prohibit diserimi-
nation on the basis of parental status. Evaluations based
on parental status are a subtle form of discrimination
against women credit applicants, both individually and as
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part of a multiple-income family, and has no bearing on
the stability of the wage-earner's income.

The Commission supplements the federal protection by
defining parental status to focus on the legal relationship
of an adult to a child. An adult who has a legal
relationship to a child should not be denied credit on that
basis if ecreditworthiness is not at issue. The same
remedies that are available to individuals who are dis-
criminated against on the basis of sex or marital status
should be available to individuals discriminated against on

the basis of parental status.

29



STATUTE
NoJoSvo 10:1”6
Penalty and punishment

SYNOPSIS
An individual who violates the provisions of N.J.S.A.
10:1-2 to 10:1-5 may be fined not less than $100.00 or
more than $500.00.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 2 of Senate Bill 2035

DISCUSSION

The Commission amends the statute to increase the
penalties to $2000.00 for the first offense and $5,000.00
for the second and each subsequent offense. This is
consistent with the recent amendment to the Law Against
Discrimination (P.L. 1983, c. 412) supported by the
Commission. The present penalties are too low to
discourage people from discriminating and an increase is
thus necessary.
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STATUTE
N.J.S.A. 10:1-7
Action for penalty; Costs and attorney's fees; Taxation
and determination; Payment out of judgment

SYNOPSIS
This statute provides that an aggrieved party may sue in
court, in the name of the State, and if the aggrieved party

wins, costs and attorney's fees may be recovered.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 3 of Senate Bill 2035

DISCUSSION
The Commission amends the statute to remove the
$100.00 limit on the amount of attorney's fees which may
be recovered. In order for many individuals to be able to
retain counsel and bring suit, it is necessary that the

court have the authority to award sufficient counsel fees.
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STATUTE
NoJoSoAc ]. 0: 1_1 0
Discrimination in defense employment prohibited

SYNOPSIS
This statute provides that defense industries shall not
discriminate based on race, color, creed, national origin,

ancestry, marital status or sex.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 4 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to include "parental
status." For a complete discussion of the Commission's

rationale see page 28 of this report.
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STATUTE
N.J.S.A. 10:1-11
Execlusion from or denial of public employment in defense

industry

SYNOPSIS
An employer who excludes or denies employment based on
race, color, creed, national origin, ancestry, marital

status or sex shall be fined or imprisoned.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 5 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to include "parental
status." For a complete discussion of the Commission's

rationale see page 28 of this report.
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STATUTE
N.J.S.Al 10:2_1
Discrimination in employment on public works

SYNOPSIS
This statute provides that every state, county or
municipal employment contract for public works shall
provide that the contractor shall not discriminate against
any person on account of race, creed, color, national

origin, ancestry, marital status or sex.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 6 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to include "parental
status." For a complete discussion of the Commission's
rationale see page 28 of this report.
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STATUTE
N.J.S.A. 10:5-2.1

General Construction of Law Against Discrimination

SYNOPSIS
This statute delineates the actions which are exempt from
the Law Against Discrimination. It specifies that econduct
whieh interferes with the operation of the terms or
conditions and administration of any bona fide retirement,
pension, employee benefit, or insurance plan or program is
not affected by the Law Against Discrimination.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 7 of Senate Bill 2035

DISCUSSION
The Commission amends the portion of this statute which
exempts '"retirement, pension, employee benefit,
insurance plan or program" to specify that only a
federally governed insurance or pension plan is exempt
from the Law Against Discrimination. It is the
Commission's policy that sex is not a valid consideration
in the terms or benefits of State administered pension
plans (see Chapter 4 - Pensions). The Commission also
recommends that the exemption regarding sex-based dis-
crimination in the rates or benefits of State regulated
insurance programs be eliminated (see Chapter 3 -
Insurance). The Commission therefore deletes those

35



exemptions so that the full remedies of the law are
available to an individual who may be discriminated
against in a State retirement, pension, employee benefit
or insurance plan.
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STATUTE
N.J.S.A. 10:5-3
Findings and Declaration of Legislature

SYNOPSIS
This statute lists those protected classes which the
Legislature has included in the Law Against

Discrimination.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 8 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to include "parental
status." For a complete discussion of the Commission's

rationale see page 28 of this report.
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STATUTE
N.J.S.A. 10:5-4
Obtaining employment

SYNOPSIS
This statute provides that protected classes under the
Law Against Discrimination shall have the opportunity to
obtain employment, accomodations and privileges without

diserimination.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 9 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to include "parental
status.” For a complete discussion of the Commission's

rationale see page 28 of this report.
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STATUTE
N.J.S.A. 10:5-5

Definitions

SYNOPSIS
This statute defines terms used in the Law Against
Discrimination. The subsection which defines "employee"
excludes persons employed by their parents, spouses, or
children.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 10 of Senate Bill 2035

DISCUSSION
The Commission deletes the reference to parents, spouses
or children to afford protection to these classes of
employees. Many large family-owned businesses employ
large numbers of female relatives who may not be
receiving equal employment opportunities. This statute
was amended to ensure that they have the full range of
legal remedies available to them if they wish to institute

a complaint.

The Commission adds new subsections defining "parental
status," "credit application” and "eredit reporting agency"
to this statute to clarify those sections of the law which
use these terms. For a complete discussion of the

Commission's rationale see page 28 of this report.
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STATUTE
N-J‘S-Ao 10:5-6
Creation of Division on Civil Rights

SYNOPSIS
This statute, which establishes the Division on Civil
Rights, lists protected classifications under the Law

Against Discrimination.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 11 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to include "parental
status." For a complete discussion of the Commission's

rationale see page 28 of this report.
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STATUTE
N.J.S.A. 10:5-8

Powers and duties of Attorney General

SYNOPSIS
This statute lists protected classifications under the Law

Against Discrimination.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 12 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to include "parental
status." For a complete discussion of the Commission's

rationale see page 28 of this report.
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STATUTE
N.J.S.A. 10:5-10

Commission on Civil Rights' powers and duties

SYNOPSIS
This statute provides that municipalities may appoint
local commissions on civil rights to eliminate
diserimination based on race, creed, color, national origin,

ancestry, age, marital status or sex.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 14 of Senate Bill 2035

DISCUSSION
The Commission amends the statute to include "parental
status." For a complete discussion of the Commission's

rationale see page 28 of this report.
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STATUTE
N.J.S.A. 10:5-12

Unlawful employment practice or unlawful discrimination

SYNOPSIS
Subsections a., b., ¢., f., g., h,, k., 1., and m. of the statute
specify various types of unlawful diserimination and list
the protected classifications. Subsection i. of the section
prohibits diserimination because of sex or marital status
in the granting, withholding, extending, modifying, renew-
ing or in setting the terms of loans or extensions of
credit, and prohibits the use of any application form
which directly or indirectly expresses any limitation,
specification or diserimination as to race, creed, color,
national origin, ancestry, marital status, sex or

nationality.

RECOMMENDATION
Amend and Supplement

BILL NUMBER AND SECTION CITATION
Section 15 of Senate Bill 2035

DISCUSSION
The Commission adds "parental status" to the list of
protected classes in the above noted subsections. For a
complete discussion of the Commission's rationale see

page 28 of this report.
In subsection i., the Commission adds to the categories of

persons and agencies involved in the granting of credit

who are subject to the requirements of the Law Against
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Discrimination to include wholesale or retail merchants
extending credit. The practices of wholesale or retail
merchants often have a strong bearing on decisions made
by other creditors; thus they should similarly be required
to comply with this law.

The Commission prohibits the use of factors to evaluate
creditworthiness that have an adverse impact on a

protected class.

The Commission supplements subsection i. of the law by
adding a new paragraph (3) to specify the criteria which
may and may not be used in evaluating the amount and
probable continuance of an applicant's income to measure
creditworthiness. The Commission further specifies that
discrimination because an applicant's income is derived
from an annuity, pension, or other retirement benefit is
prohibited. Since similar diserimination is prohibited by
the federal Equal Credit Opportunity Act, prohibiting
such conduct in the Law Against Discrimination would
make the State law as strong as the federal law.

Credit evaluations which discount income from part-time
employment have a diseriminatory impact on women since
more women than men have steady part time
employment. Similarly, discounting income because it
derives from a public assistance program or from alimony
without first evaluating the stability of the income has a
disparate impact upon women. These credit evaluations
do not accurately reflect a woman's creditworthiness.

In new paragraph (4), the Commission requires full written
notification to the applicant of all the reasons for the
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denial of credit by a creditor. The Commission in its
study found that the absence of any mechanism in the
present statute to ensure that potentially discriminatory
conduct can be identified by creditworthy applicants
makes it difficult for both the applicant and the Division

on Civil Rights to fully investigate a complaint.

This recommendation is more rigorous than the federal
law, whieh requires that creditors furnish applicants with
only the major reasons for denial.4 The Commission
recommends a stricter standard to ensure that the
evaluation system utilized by a credit reporting agency is
made available for scrutiny by attorneys and those
responsible for enforcement of this law. The Commission
delineates procedures which must be followed by creditors
in notifying applicants of the action taken on completed
applications and in informing them of the reasons for
adverse action. The purpose of requiring notification of
an applicant of the action taken within a specified time
period and of informing him or her of all reasons for
adverse action is to ensure that applications are not

wrongfully denied, delayed, or ignored.

If the adverse action by a creditor was based upon a

credit scoring system, the applicant shall receive a clear

4Federal Equal Credit Opportunity Act, 15 U.S.C. §1961
(1976).
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statement of all of the reasons.® The Commission
provides that if an applicant requests a written statement
of all reasons for adverse action in addition to specified
information about the contents of the credit scoring
system, the creditor shall explain in plain language what a
credit scoring system is and how it is used. The written
statement would be useful to the applicant because it
would give the applicant the information necessary to
determine whether he or she may have been a victim of
credit diserimination. Only after examining the contents
of the credit scoring system would an applicant have
enough information to determine whether there is any
basis on which a complaint could be filed with the

Division on Civil Rights.

The creditor would not be unduly burdened or delayed by
this requirement as it would be possible to check the
accuracy of the information on the small number of

reapplications. The objectivity of the credit scoring

9A credit scoring system is a system in which personal
characteristiecs of prior customers are statistically
correlated with good payment histories of the customers.
These characteristies, called "factors," are allocated
points according to the extent to which they are present
in prior customers who have the best payment histories.
These factors are statistically related to
creditworthiness, but are not necessarily causally related
to creditworthiness. This is true in part because they
reflect only the characteristics of those persons who were
granted credit, and the granting of credit may have been
made on a diseriminatory Dbasis. Courts and
commentators have noted that such systems very often
discriminate against women because the customer
populations on which the systems are based are often
largely white male customers. In addition, the criteria
used, while statistically correlated, are often arbitrary.
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system would not be affected by checking the accuracy of

the information provided.

The Commission recommends in new paragraph (5) that
each applicant be allowed the benefit of a good credit
history to which he or she contributed, and be permitted
to discount poor credit history which may have been in
that applicant's name but is or was the product of the
creditworthiness of a spouse or former spouse.
Furthermore, the Commission specifies in paragraph (4)
that inadvertent errors in the notification process shall
not constitute discrimination as long as the creditor

corrects the error promptly.

Since married couples often establish a credit history in
the name of only one spouse, the other spouse's credit-
worthiness in relation to this credit history must be
evaluated on a case by case basis according to the

circumstances of the individual applicant.

The purposes of new paragraph (6) are to prevent
creditors from requiring that a woman account holder
must reapply for credit in her husband's name after
marriage, and to prevent creditors from discriminating on
the basis of marital status by requiring reapplication upon
divorce based on assumptions that an account holder's
creditworthiness will change because of divorce. Not to
allow a customer with an existing account to retain that
account despite a change in name or marital status is a
subtle form of discrimination on the basis of sex and is
contrary to the purpose of the Law Against
Discrimination. Women are subject to the "reapplication

upon divorce" requirement more than men because a
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woman's divorce is often evident from her change in
name, while a man's divorce may go unnoticed. Since it is
usually only women whose change in marital status is
evident (by a change in name), any forced reapplication
and the delay which comes with it disproportionately
injures women.

The Commission limits the creditor's ability to require
reapplication in those cases in which the customer holds
an individual account on which the customer's spouse is
not a user. This would allow a creditor to take action
which would prevent spousal disagreements as to the
status of joint accounts or accounts on which one spouse
has been a user, but would allow persons who have
individual accounts which a spouse may not use to main-
tain those accounts despite a change in name or marital
status.

The Commission supplements this subsection with new
paragraph (7) to allow unmarried persons to co-sign for
joint credit. Excluding income or assets of an unmarried
person willing to co-sign for joint credit is contrary to the
purpose of the Law Against Discrimination and has no
bearing on the creditworthiness of applicants.

The Commission supplements this subsection of the law
with new paragraph (8) to establish that the creditor has
an affirmative duty to obtain and retain information from
credit applicants. Information compiled by credit report-
ing agencies is widely used by many types of creditors. It
is important that such information be accessible based on
either spouse's name, and that any accounts which are a
product of the credit participation of both spouses reflect
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the creditworthiness of each participant. Without this
information the spouse whose name is not designated on
an account would lose the ability to utilize the informa-
tion to establish creditworthiness, even if he or she is

contractually liable on the account.

A "ecredit reporting agency" is added as a type of agency
which must comply with the requirements in credit trans-
actions specified in subsection i. Since credit reporting
agencies do not engage in the same types of transactions
as other creditors covered in subsection i., a separate
subsection was added to prohibit diserimination in the

types of conduct engaged in by credit reporting agencies.

The Commission adds a new subsection o. to this statute
which specifies that credit reporting agencies shall not
discriminate on any prohibited basis in the assignment of
credit ratings, evaluation of creditworthiness, or
preparation of credit reports, and which prohibits
recording or specifying the race, creed, color, national
origin, ancestry, marital status, parental status, sex, or
nationality of any person on any credit report concerning

that person.
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STATUTE
NoJoSqu 10:5_1 3
Remedies

SYNOPSIS
This statute provides that a complainant may initiate a
suit in Superior Court to remedy certain types of
diserimination prohibited by the Law  Against
Discrimination without first filing a complaint with the
Division on Civil Rights. Currently a victim of credit
discrimination does not have this remedy.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 16 of Senate Bill 2035

DISCUSSION

The statute does not delineate any remedies or
enforcement mechanisms which the Superior Court may
or shall order to effectuate the purpose of the act.
Strengthened enforcement mechanisms in both the
Superior Court and the Division on Civil Rights would
encourage victims to report acts of discrimination and
would compensate them for the time and effort involved
in bringing a complaint.

The Commission amends the statute to specify that the
same remedies and enforcement mechanisms which are
available to the Director of the Division on Civil Rights
are available to the Superior Court. To strengthen the

enforcement mechanisms available to both the Superior
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Court and the Division on Civil Rights, the Commission
added the following remedies to the statute:

(1) A mandatory award shall be ordered of either fixed
damages of $500 for each violation or of three-fold
compensatory damages, whichever is greater. The
Commission specifies that the compensatory damages
include costs of proving discrimination, out-of-pocket
expenses, and compensation for humiliation, pain, and

mental suffering.

(2) An award of such equitable relief as is necessary and
appropriate to effectuate the purpose of this act is

allowed.

(3) At the discretion of the Director of the Division on
Civil Rights or the Superior Court, punitive damages of up
to $10,000 for an individual complainant or, for a class
action, up to $500,000 or 1% of the net worth of the
defendant, whichever is lesser, may be awarded. The
Commission specifies that in determining the amount of
punitive damages, the court or the Director of the
Division on Civil Rights shall consider, among other
relevant factors, the amount of any fixed or
compensatory damages awarded, the amount of -civil
penalty to be paid by the defendant, the frequency and
persistence of acts of unlawful discrimination by the
defendant, the resources of the defendant, the number of
persons adversely affected by the discrimination, and the
extent to which the defendant's diseriminatory conduct

was intentional.
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STATUTE
N.J.S.A. 10:5-17
Findings and conclusions of director; order

SYNOPSIS
This section provides that if the director of the Division
on Civil Rights finds that a respondent has engaged in
unlawful diserimination, the director shall issue an order
requiring the respondent to cease the discriminatory
conduct and to take affirmative action to extend full and
equal privileges to all persons, as will effectuate the
purpose of the Law Against Discrimination. This section
further provides that the affirmative action may include
the award of three-fold damages to the complainant if the
violation constitutes certain types of economic
discrimination as specified in subsections 1., m., and n. of‘
N.J.S.A. 10:5-12. Subsection 1. prohibits refusal to buy,
sell, or contract; subsection m. prohibits granting or
accepting any letter of credit or other such business
document which requires diserimination; subsection n.
prohibits aiding, abetting, attempting or conspiring to act

in violation of subsections 1. or m.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 17 of Senate Bill 2035

DISCUSSION
The Commission adds conduect violative of subsection i. of
the N.J.S.A. 10:5-12 to those instances in which the
affirmative action taken by the director may include the
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award of three-fold damages. Since diserimination in the
granting of credit or loans is just as damaging in a
business or financial sense as those types of economic
discrimination specified in other subsections, comparable
compensation should be awarded to the victims of this

type of discrimination.

The Commission amends this section to provide for pay-
ment of compensatory damages for out-of-pocket
expenses and for humiliation, pain and mental suffering.
This type of affirmative action available to the Director
of the Division on Civil Rights to remedy any
discrimination prohibited in N.J.S.A. 10:5-12.  Punitive
damages and attorney's fees may also be awarded.
Failure to provide for such damages may serve to
perpetuate discriminatory practices, since those who
discriminate are not burdened financially by their acts.

The Commission endorsed similar affirmative legislation
in its support of P.L. 1983, c. 412 (Assembly Bill 1015)
sponsored by Assemblyman Byron Baer (formerly
Assembly Bill 645 endorsed in the Commission's report
"Sex Discrimination in Marriage and Family Law") which
increased the penalties for violating the law to $2,000 for
the first offense and $5,000 for the second offense.
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STATUTE
N.J.S.A. 10:5-19 and 10:5-19.1a

Enforcement of orders; Penalties; Disposition

SYNOPSIS
The first statute provides that the Director of the
Division on Civil Rights may bring an action in Superior
Court to enforce any order of the director issued pursuant
to the Law Against Discrimination. The second provides

that penalties may be awarded.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Sections 18 and 19 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to provide that costs
be paid by the respondent. The second section is amended
to allow the Superior Court to order penalties. For a
complete discussion of the Commission's rationale see

page 50 of this report.
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STATUTE
N.J.S.A. 10:5-27, 10:5-31 to 34, and 11:17-1

Definitions

SYNOPSIS
These statutes prohibit diseriminatory conduct by govern-
ment  contractors, provide penalties for such
discriminatory conduet, and require that government
contractors take affirmative action to hire protected
class members and develop and submit affirmative action
plans to the State Treasurer. They also provide that
unless there is an existing independent right to redress,
adjudication under this section acts as a bar to further

civil or eriminal action.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Sections 20, 21, 22, 23, 24 and 25 of Senate Bill 2035

DISCUSSION
The Commission amends these statutes to prohibit
discrimination on the basis of "parental status," except
that no quotas or affirmative action shall be required with
respect to parental status. For a complete discussion of

the Commission's rationale see page 28 of this report.
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INTRODUCED JUNE 28, 1984

By Senators LIPMAN, DIFRANCESCO, COSTA, BROWN,
CONTILLO and STOCKMAN

Referred to Committee on Judiciary

Ax Acr to strengthen the laws prohibiting diserimination and

revising parts of the statutory law.

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. R. S. 10:1-3 is amended to read as follows:

10:1-3. No owner, lessee, proprietor, manager, superintendent,
agent or employee of any such place shall directly or indirectly
refuse, withhold from, or deny to, any person any of the aceom-
modations, advantages, facilities or privileges thereof, or directly
or indirectly publish, circulate, issue, display, post, or mail any
written or printed communiecation, notice or advertisement to the
effeet that any of the accommodations, advantages, facilities and
privileges of any such place shall be refused, withheld from, or
denied to, any person on account of race, creed, color, national
origin, ancestry, marital status, parental status or sex, or that the
patronage or custom thereat of any person belonging to or purport-
ing to be of any particular race, creed, color, national origin,
ancestry, marital status or sex, is unwelcome, objectionable or not
acceptable, desired or solicited; provided, however, that nothing
herein contained shall be construed to bar any place of public
accommodation which is in its nature reasonably restricted
exclusively to individuals of one sex, and which shall include but
not be limited to any summer camp, day camp or resort camp, bath-
house, dressing room, swimming pool, gymnasium, comfort station,

dispensary, clinic or hospital, or school or educational institution

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not d and is i ded to be itted in the law.
Matter printed in italics thus {s new matter.
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which is restricted exclusively to individuals of one sex, from refus-
ing, withholding from or denying to any individual of the opposite
sex any of the accommodations, advantages, facilities or privileges
thereof on the basis of sex; provided further, that the foregoing
limitation shall not apply to any restaurant as defined in R. S.
33:1-1 or place where alcoholic beverages are served; and except
that this section shall not be construed to bar any person from
refusing to sell, rent, lease, assign, or sublease on the basis of
parental status any room, apartment, or house which is part of a
State or federally financed or assisted housing project constructed
exclusively for senior citizens, is located in a retirement subdivision
or retirement community as defined in section 2 of the “Retirement
Community Full Disclosure Act,” P. L. 1969, c. 215 (C. 45:22.1--2)
or is an owner occupied house containing no move than two dwelling
units. Nothing shall be construed to interfere with a local ordinance
that limits the number of residential occupants per room, apartment
or house.

“Parental status” means being the natural parent of a child, the
adoptive parent of a child, the foster parent of a child, having a
“parent and child relationship” with a child as defined by State
law, or having sole or joint legal or physical custody, care, guardian-
ship, or visitation with a child.

2. R. S. 10:1-6 is amended to read as follows:

10:1-6. Any person who shall violate any of the provisions of
sections 10:1-2 to 10:1-5 of this Title by denying to any citizen,
except for reasons applicable alike to all citizens of every race,
creed, color, national origin, ancestry, marital status, parental
status or sex and regardless of race, creed, color, national origin,
ancestry, marital status or sex, the full enjoyment of any of the
accommodations, advantages, facilities or privileges in said sections
enumerated, or by aiding or inciting such denial, or who shall aid
or incite the violation of any of the said provisions shall, [for each
and every violation thereof, forfeit and pay the sum of not less than
$100.00 nor more than $500.00, to the State,} n addition to any
other relief or affirmative action provided by law, be liable to a
penalty of not more than $2,000.00 for the first offense and not more
than $5,000.00 for the second and each subsequent offense, to be
recovered in a summary civil action, with costs, and shall also, for
every such violation, be deemed guilty of a [misdemeanor} dis-
orderly persons offense, and upon convietion thereof, shall be
subject to & fine of not more than $500.00, or by imprisonment of
not more than 90 days, or both.

3. R. S. 10:1~7 is amended to read as follows:
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10:1-7. The aggrieved party or parties in any aetion authorized
by section 10:1-6 of this Title may institute said action in the name
of the State of New Jersey in any [county distriet court or County
Court] Superior Court. If judgment is awarded in favor of the
plaintiff in such action, the aggrieved party shall be paid out of the
judgment so recovered, the costs incurred in prosecuting such
action, according to a bill of eosts to be taxed as hereinafter pro-
vided, and also an attorney’s fee [of not less than twenty dellars
($20.00) nor more than one hundred dollars ($100.00)] to be
determined and fixed as hereinafter provided.

The bill of costs shall be taxed by the elerk of the eourt as in other
civil actions within the jurisdiction of the court. The amount of the
attorney’s fee shall be determined and fixed by an order of the
court.

4. Section 1 of P. L. 1942, c. 114 (C. 10:1-10) is amended to read
as follows:

1. It shall be unlawful for any employer engaged to any extent
whatsoever in the production, manufacture or distribution of mili-
tary or naval material, equipment or supplies for the State of New
Jersey, or for the federal government, or for any subsidiary or
agency of either the State or federal government, or who is en-
gaged on any defense contract whatsoever, to refuse to employ
any person in any capacity on account of the race, color, creed,
national origin, ancestry, marital status, perental status or sex of
such person; provided, however, that nothing herein contained shall
be construed to bar an employer from refusing to accept for employ-
ment any person on the basis of sex in those certain cireumstances
where sex is a bona fide occupational qualification reasonably
necessary to the normal operation of the partiecular business or
enterprise.

5. Section 2 of P. L. 1942, ¢. 114 (C. 10:1-11) is amended to
read as follows:

2. Any employer or person who

(1) Excludes a citizen by reason of race, color, creed, national
origin, ancestry, marital status, parental status or sex, from any
public employment, or employment in any capacity, in industries
engaged on defense contracts, or

(2) Denies, or aids or incites another to deny, to any persom,
because of race, color, creed, national origin, ancestry, marital
status, parental status or sex, public employment or employment
in any capacity, in industries engaged on defense comtraects shall
be guilty of a [misdemeanor] disorderly persons offense and
punishable by a fine of not less than $100.00, nor more than $500.00,

or imprisonment for not more than six months or both.
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6. R. 8. 10:2-1 is amended to read as follows:

10:2-1. Every contract for or on behalf of the State or any
county or municipality or other political subdivision of the State,
or any agency of or authority created by any of the foregoing, for
the construction, alteration or repair of any public building or
public work or for the acquisition of materials, equipment, supplies
or services shall contain provisions by which the contractor agrees
that:

a. In the hiring of persons for the performance of work under
this contract or any subcontract hereunder, or for the procure-
ment, manufacture, assembling or furnishing of any such materials,
equipment, supplies or services to be acquired under this contract,
no contractor, nor any person acting on behalf of such contractor
or subcontractor, shall, by reason of race, creed, color, national
origin, ancestry, marital status, parental status or sex, diseriminate
against any person who is qualified and available to perform the
work to which the employment relates;

b. No contractor, subcontractor, nor any person on Lhis] behalf
of the contractor or subcontractor shall, in any manner, diserim-
inate against or intimidate any employee engaged in the perfor-
mance of work under this contract or any subcontract hereunder, or
engaged in the procurement, manufacture, assembling or furnish-
ing of any such materials, equipment, supplies or services to be
acquired under such contract, on account of race, creed, color,
national origin, ancestry, marital status, parental status or sex;

c. There may be deducted from the amount payable to the
contractor by the contracting public agency, under this contract,
a penalty of $50.00 for each person for each calendar day during
which such person is diseriminated against or intimidated in
violation of the provisions of the contract; and

d. This contract may be canceled or terminated by the contract-
ing public agency, and all money due or to become due hereunder
may be forfeited, for any violation of this section of the contract
occurring after notice to the contractor from the contracting public
agency of any prior violation of this section of the contract.

7. Section 8 of P. L. 1962, ¢. 37 (C. 10:5-2.1) is amended to
read as follows:

8. Nothing contained in this act or in the act to which this is
a supplement shall be construed to require or authorize any act
prohibited by law, nor to conflict with the provisions of chapter 2
(child labor) of Title 34 of the Revised Statutes, nor to require
the employment of any person under the age of 18, nor to prohibit
the establishment and maintenance of bona fide occupational quali-
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fications or the establishment and maintenance of apprenticeship
requirements based upon a reasonable minimum age nor to prevent
the termination or change of the employment of any person who
in the opinion of the employer, reasonably arrived at, is unable to
perform adequately the duties of employment, nor to preclude
discrimination among individuals on the basis of competence, per-
formance, conduct or any other reasonable standard, nor to inter
fere with the operation of the terms or conditions and administra
tion of any bona fide retirement, pension, employee benefit or
insurance plan or program which is governed by federal law.

8. Section 3 of P, L. 1945, ¢. 169 (C. 10:5-3) is amended to read
as follows:

3. The Legislature finds and declares practices of diserimina-
tion against any of its inhabitants, because of race, creed, color,
national origin, ancestry, age, sex, marital status, parental status,
liability for service in the Armed Forces of the United States, or
nationality, are matter of concern to the government of the State,
and that such discrimination threatens not only the rights and
proper privileges of the inhabitants of the State but menaces the
institutions and foundation of a free democratic State; provided,
however, that nothing in this expression of policy prevents the
making of legitimate distinctions between citizens and aliens when
required by federal law or otherwise necessary to promote the
national interest.

The Legislature further declares its opposition to such practices
of discrimination when directed against any person by reason of
the race, creed, color, national origin, ancestry, age, sex, marital
status, parental status, liability for service in the Armed Forces of
the United States, or nationality of that person or that person’s
spouse, partners, members, stockholders, directors, officers, man-
agers, superintendents, agents, employees, business associates,
suppliers, or customers, in order that the economic prosperity and
general welfare of the inhabitants of the State may be protected
and ensured.

9. Section 4 of P. L. 1945, ¢. 169 (C. 10:5-4) is amended to read
as follows:

4, All persons shall have the opportunity to obtain employment,
and to obtain all the accommodations, advantages, facilities, and
privileges of any place of public accommodation, publicly assisted
housing accommodation, and other real property without diserim-
ination because of race, creed, color, national origin, ancestry, age,
marital status, parental status, or sex, subject only to conditions
and limitations applicable alike to all persons. This opportunity
is recognized as and declared to be a civil right.
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10 Section 5 of P. L. 1945, ¢. 169 (€. 10:5-5) is amended to read

as follows:

5. As used in this act, unless a different meaning clearly appears
from the context:

a. “Person’’ includes one or more individuals, partnerships,
associations, organizations, labor organizations, corporations, legal
representatives, trustees, trustees in bankruptey, receivers, and
fiduciaries.

b. ““Employment agency’’ includes any person undertaking to
procure employees or opportunities for others to work.

¢. “‘Labor organization” includes any organization which exists
and is constituted for the purpose, in whole or in part, of collective
bargaining, or of dealing with employers concerning grievances,
terms or conditions of employment, or of other mutual aid or pro-
tection in connection with employment.

d. ““Unlawful employment practice’’ and ‘‘unlawful diserimina-
tion”’ includes only those unlawful practices and acts specified in
section 11 of this act.

e. “Employer” includes all persons as defined in subsection a.
of this section unless otherwise specifically exempt under another
section of this act, and includes the State, any political or ecivil
subdivision thereof, and all public officers, agencies, boards or
bodies.

f. “‘Employee’’ does not include any individual employed [by
his parents, spouse or child, or} in the domestie service of any
person.

g. “‘Liability for service in the Armed Forees of the United
States’’ means subject to being ordered as an individual or mem-
ber of an organized unit into aetive serviee in the Armed Forces
of the United States by reason of membership in the National
Guard, naval militia or a reserve eomponent of the Armed Forces
of the United States, or subject to being inducted into such armed
forces through a system of national seleetive serviee.

h. ““Division’” means the ‘‘Division on Civil Rights’’ created by
this act.

i. ¢““Attorney General’’ means the Attorney General of the State
of New Jersey or his representative or designee.

j. ““Commission’’ means the Commission on Civil Rights created
by this act.

k. ‘“Director’’ means the Director of the Division on Civil Rights.

1. ‘A place of public accormmodation”’ shall include, but not be
limited to: any tavern, roadhouse, hotel, motel, trailer camp,
summer camp, day camp, or resort eamp, whether for entertain-
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ment of transient guests or accommodation of those seeking health,
recreation or rest; any producer, manufacturer, wholesaler, distrib-
utor, retail shop, store, establishment, or concession dealing with
goods or services of any kind; any restaurant, eating house, or
place where food is sold for consumption on the premises; any
place maintained for the sale of ice cream, ice and fruit prepara-
tions or their derivatives, soda water or confections, or where any
beverages of any kind are retailed for consumption on the premises;
any garage, any public conveyance operated on land or water, or
in the air, any stations and terminals thereof; any bathhouse,
boardwalk, or seashore accommodation; any aunditorium, meeting
place, or hall; any theatre, motion-picture house, music hall, roof
garden, skating rink, swimming pool, amusement and recreation
park, fair, bowling alley, gymnasium, shooting gallery, billiard
and pool parlor, or other place of amusement; any comfort station;
any dispensary, clinic or hospital; any public library; kinder-
garden, primary and secondary school, trade or business school,
high school, academy, college and university, or any educational
institution under the supervision of the State Board of Education,
or the Commissioner of Education of the State of New Jersey.
Nothing herein contained shall be construed to include or to apply
to any institution, bona fide club, or place of accommodation, which
is in its nature distinctly private; nor shall anything herein con-
tained apply to any educational facility operated or maintained by
a bona fide religious or sectarian institution, and the right of a
natural parent or one in loco parentis to direct the education and
upbringing of a child under his control is hereby affirmed; nor
shall anything herein contained be construed to bar any private
secondary or post secondary school from using in good faith criteria
other than race, creed, color, national origin or ancestry, in the
admission of students.

m. ‘‘A publicly assisted housing accommodation’’ shall include all
housing built with public funds or public assistance pursuant to
P. L. 1949, c. 300, P. L. 1941, c. 213, P. L. 1944, c. 169, P. L. 1949,
c. 303, P. L.. 1938, c. 19, P. L. 1938, c. 20, P. L. 1946, c. 52, and P. L.
1949, c. 184, and all housing financed in whole or in part by a loan,
whether or not secured by a mortgage, the repayment of which is
guaranteed or insured by the federal government or any agency
thereof.

n. The term ‘‘real property’’ includes real estate, lands, tene-
ments and hereditaments, corporeal and incorporeal, and lease-
holds, provided, however, that, axeept as to publicly assisted hons-
ing accommodations, the provisions of this act shall not apply to the
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rental: (1) of a single apartment or flat in a two-family dwelling,
the other occupancy unit of which is occupied by the owner as [his}
a residence or the household of [his] the owner’s family at the
time of such rental; or (2) of a room or rooms to another person
or persons by the owner or occupant of a one-family dwelling
occupied by [him] the owner or occupant as [his] a residence or
the household of [his] the owner or occupant family at the time of
such rental. Nothing herein contained shall be construed to bar
any religious or denominational institution or organization, or any
organization operated for charitable or educational purposes, which
is operated, supervised or controlled by or in conunection with a
religious organization, in the sale, lease or rental of real property,
from limiting admission to or giving preference to persons of the
same religion or denomination or from making such selection as
is caleulated by such organization to promote the religious prinei-
ples for which it is established or maintained.

o. ‘“‘Real estate broker” includes a person, firm or corporation
who, for a fee, commission or other valuable consideration, or by
reason of promise or reasonable expectation thereof, lists for sale,
sells, exchanges, buys or rents, or offers or attempts to negotiate a
sale, exchange, purchase, or rental of real estate or an interest
therein, or collects or offers or attempts to collect rent for the
use of real estate, or solicits for prospective purchasers or assists
or directs in the procuring of prospects or the negotiation or closing
of any transaction which does or is contemplated to result in the
sale, exchange, leasing, renting or autioning of any real estate, or
negotiates, or offers or attempts or agrees to negotiate a loan se-
cured or to be secured by mortgage or other encumbrance upon or
transfer of any real estate for others; or any person who, for
pecuniary gain or expectation of pecuniary gain conduets a public
or private competitive sale of lands or any interest in lands. In
the sale of lots, the term ‘‘real estate broker’’ shall also include
any person, partnership, association or corporation employed by
or on behalf of the owner or owners of lots or other parcels of real
estate, at a stated salary, or upon a commission, or upon a salary
and commission or otherwise, to sell such real estate, or any parts
thereof, in lots or other parcels, and who shall sell or exchange, or
offer or attempt or agree to negotiate the sale or exchange, of any
such lot or parcel of real estate.

p- ““Real estate [salesman] salesperson’’ includes any person
who, for compensation, valuable consideration or commission, or
ather thing of value, or by reason of a promise or reasonable
expectation thereof, is employed by and operates under the super-
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vision of a licensed real estate broker to sell or offer to sell, buy or
offer to buy or negotiate the purchase, sale or exchange of real
estate, or offers or attempts to negotiate a loan secured or to be
secured by a mortgage or other encumbrance upon or transfer of
real estate, or to lease or rent, or offer to lease or rent any real
estate for others, or to collect rents for the use of real estate, or to
solicit for prospective purchasers or lessees of real estate, or who
is employed by a licensed real estate broker to sell or offer to sell
lots or other parcels of real estate, at a stated salary, or upon a
commission, or upon a salary and commission, or otherwise to sell
real estate, or any parts thereof, in lots or other parcels.

q. “Handicapped’”’ means suffering from physical disability,
infirmity, malformation or disfigurement which is cansed by bodily
injury, birth defect or illness including epilepsy, and which shall
include, but not be limited to, any degree of paralysis, amputation,
luck of physical coordination, blindness or visual impediment, deaf-
ness or hearing impediment, muteness or speech impediment or
physical reliance on a service or guide dog, wheelchair, or other
remedial appliance or device, or from any mental, psychological or
developmental disability resulting from anatomical, psychological,
physiological or neurological conditions which prevents the normal
exercise of any bodily or mental functions or is demonstrable,
medically or psychologically, by accepted clinical or laboratory
diagnostic techniques.

r. “Blind person” means any individual whose central visual
acuity does not exceed 20/200 in the better eye with correcting lens-
or whose visual acuity is better than 20/200 if accompanied by a
limit to the field of vision in the better eye to such a degree that its
widest diameter subtends an angle of no greater than 20 degrees.

s. ““Guide dog’’ means a dog used to assist deaf persons or which
fitted with a special harness so as to be suitable as an aid to the
mobility of a blind person, and is used by a blind person who has
satisfactorily completed a specific course of training in the use of
such a dog, and has been trained by an organization generally
recognized by agencies involved in the rehabilitation of the blind
or deaf as reputable and competent to provide dogs with training
of this type.

t. “‘Guide or service dog trainer’’ means any person who is em-
ployed by an organization generally recognized by agencies involved
in the rehabilitation of the blind, handicapped or deaf as reputable
and competent to provide dogs with training, and who is actually
involved in the training proecess.

u. ‘““Housing accommodation’* means any publicly assisted hous-
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173 ing accommodation or any real property, or portion thereof, which
174 is used or occupied, or is intended, arranged, or designed to be
175 used or occupied, as the home, residence or sleeping place of one
176 or more persons, but shall not include any single family residence
177 the occupants of which rent, lease, or furnish for compensation not
178 more than oné room therein.

179 v. “Public facility’’ means any place of public accommodation
180 and any street, highway, sidewalk, walkway, public building, and
181 any other place or structure to which the general public is regularly,
182 normally or customarily permitted or invited.

183  w. ‘“‘Deaf person’’ means any person whose hearing is so severely
184 impaired that [he] the person is unable to hear and understand
185 normal conversational speech through the unaided ear alone, and
186 who must depend primarily on supportive device or visual commu-
187 nication such as writing, lip reading, sign language, and gestures.
188  x. ‘‘Atypical hereditary cellular or blood trait’’ means sickle cell
189 trait, hemoglobin C trait, thalassemia trait, Tay-Sachs trait, or
190 cystic fibrosis trait.

191 y. ““Sickle cell trait” means the condition whercin the major
192 natural hemoglobin components present in the blood of the individ-
153 ual are hemoglobin A (normal) and hemoglobin S (sickle hemo-
194 globin) as defined by standard chemical and physical analytic
195 techniques, including electrophoresis; and the proportion of hemo-
196 globin A is greater than the proportion of hemoglobin S or one
197 natural parent of the individual is shown to have only normal hemo-
198 globin components (hemoglobin A, hemoglobin A2, hemoglobin F')
199 in the normal proportions by standard chemical and physical
200 analytic tests.

201 z ““Hemoglobin C trait’’ means the condition wherein the major
202 natural hemoglobin components present in the blood of the in-
203 dividual are hemoglobin A (normal) and hemoglobin C as defined
204 by standard chemical and physical analtic techniques, including
205 electrophoresis; and the proportion of hemoglobin A is greater
206 than the proportion of hemoglobin C or one natural parent of the
207 individual is shown to have only normal hemoglobin components
208 (hemoglobin A, hemoglobin A2, hemoglobin F') in normal propor-
209 tions by standard chemical and physical analytic tests.

210  aa. ‘“‘Thalassemia trait’’ means the presence of the thalassemia
211 gene which in combination with another similar gene results in the
212 chronie hereditary disease Cooley’s anemia.

213  bb. “Tay-Sachs trait’’ means the presence of the Tay-Sachs gene
214 which in combination with another similar gene results in the
215 chronic hereditary disease Tay-Sachs.
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ce. ““Cystic fibrosis trait’’ means the presence of the cystic
fibrosis gene which in combination with another similar gene results
in the chronic hereditary disease cystie fibrosis.

dd. ““Service dog’ means any dog individually trained to a
handicapped person’s requirements including, but not limited to
minimal protection work, rescue work, pulling a wheelchair or
retrieving dropped items.

ee. ‘“‘Parental status’ means being the natural parent of a child,
the adoptive parent of a child, the foster parent of a child, having
a ‘““parent and child relationship’’ with a child as defined by state
law, or having sole or joint legal or physical custody, care, guard-
ianship, or visitation with a child.

. ““Credit application’ means an oral or written request for an
extension of credit that is made in accordance with procedures
established by a creditor for the type of credit requested. The
term does not include the use of an account or line of credit to

2 obtain an amount of credit that does not exceed a previously

established credit limit. A completed credit application means an
application in commection with which a creditor has received all
the information that the creditor regularly obtains and comsiders
wm evaluating applications for the amount and type of credit re-
quested including, but not limited to: credit reports, any additional
information requested from the applicant, and any approvals or
reports by governmental agencies or other persons that are neces-
sary to guarantee, insure, or provide securty for the credit or
collateral; provided, however, that the creditor has exercised rea-
sonable diligence in obtaining the wmformation. Where an applica-
tion is imcomplete respecting matters that the applicant can
complete, a creditor shall make a reasonable effort to notify the
applicant of the incompleteness and shall aliow the applicant a
reasonable opportunity to complete the application.

gg. “Credit reporting agency’ means any person or agency
which, for monetary fees, dues, or on a cooperative nonprofit basis
regularly engages in whole or in part in the practice of assembling
or evaluating consumer credit reports to third parties.

11. Section 6 of P, L. 1945, c¢. 169 (C. 10:5-6) is amended to
read as follows:

6. There is created in the Department of Law and Public Safety
a division known as “The Division on Civil Rights” with power
to prevent and eliminate diserimination in the manner prohibited
by this act against persons because of race, creed, color, national
origin, ancestry, age, marital status Lor], parental status, sex or
because of their liability for service in the Armed Forces of the
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United States, or the source of their lawful income if credit-
worthiness is not at issue, by employers, labor organizations, em-
ployment agencies or other persons and to take other actions
against diserimination because of race, creed, color, national origin,
ancestry, marital status, sex, parental status or age or because of
their liability for serviee in the Armed Forees of the United States,
or the source of their lawful income if credit-worthiness is not at
issue, as herein provided; and the division created hereunder is
given general jurisdiction and authority for such purposes.

12. Section 8 of P. L. 1945, c. 169 (C. 10:5-8) is amended to read
as follows:

8. The Attorney General shall:

a. Exeveise all powers of the division not vested in the com-
mission.

b. Administer the work of the division.

c. Organize the division into seections, which shall include hut
not be limited to a seetion which shall receive, investigate, and act
upon complaints alleging diserimination against persons because
of race, creed, color, national origin, ancestry, age, marital status
[orl, parental status, sex or because of their liahility for service in
the Armed Forces of the United States; and another which shall, in
order to eliminate prejudice and to further good will among the
various racial and religious and nationality groups in this State,
study, recommend, prepare and implement, in cooperation with
such other departments of the State Government or anyv other
agencies, groups or entity both public and private, such educational
and human relations programs as are consonant with the objectives
of this act; and preseribe the organization of said sections and the
duties of his subordinates and assistants.

d. Appoint a Director of the Division on Civil Rights, who shall
act for the Attorney General, in [his] the Attorney General’s place
and with [his] the Attorney General’s powers, which appointment
shall be subject to the approval of the commission and the Governor,
a deputy director and such assistant directors, field representatives
and assistants as may be necessary for the proper administration
of the division and fix their compensation within the limits of
available appropriations. The director, deputy director, assistant
directors, field representatives and assistants shall not be subjeet
to the Civil Service Act and shall be removable by the Attorney
General at will.

e. Appoint such clerical force and employees as [heJ the Attorney
General may deem necessary and fix their duties, all of whom shall
be subject to the Civil Service Act.
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f. Maintain liaison with loeal and State officials and agencies
concerned with matters related to the work of the division.

. Adopt, promulgate, amend, and rescind suitable rules and
reau'ations to carry out the provisions of this act.

h. Conduet investigations, receive complaints and conduect hear-
ings thereon other than those complaints received and hearings held
pursuant to the provisions of this act.

i. Tn connection with any investigation or hearing held pursuant
to the provisions of this act, subpena witnesses, compel their
attendance, administer oaths, take the testimony of any person,
under oath, ard, in conneetion therewith, require the production
for examination of anv books or papers relating to any subject
matter under investication or in question by the division and
conduet such discovery procedures which may include the taking
of interrogatories and oral depositions as shall be deemed necessary
by the Attorney General in anyv investigation. The Attorney
General may make rules as to the issnance of subpenas by the
director. The failure of any witness when duly subpenraed to
attend, give testimony, or produce evidence shall he punishable
by the Superior Court of New Jersey in the same manner as such
failure is punishable by such court in a case therein pending.

3. Tssue sneh publications and such results of investigations and
research tending to promote good will and to minimize or eliminate
diserimination because of race, ereed, color, national origin, ances-
trv, age, martital status, parental status or sex, as the commission
shall direet, subject to available appropriations.

k. Render each year to the Governor and Legislature a full
written report of all the activities of the division.

1. Appoint, subject to the approval of the commission, a panel
of not more than five hearing examiners, each of whom shall be duly
licensed to practice law in this State for a period of at least five
years, and each to serve for a term of one year and until [his] the
Attorney General’s successor is appointed, any one of whom the
director may designate in [his] the Atftorney General’s place
to eonduct any hearing and recommend findings of fact and con-
clusions of law. The hearing examiners shall receive such compensa-
tion as may be determined by the Attorney General, subject to
available appropriations.

13. Section 1 of P. L. 1954, ¢. 198 (C. 10:5-9.1) is amended to
read as follows:

1. The Division on Civil Rights in the Department of Law and
Public Safety shall enforce the laws of this State against diserimi-

nation in housing built with public funds or public assistance, pur-
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suant to any law, and in real property, as defined in the law hereby
supplemented, because of race, religious principles, color, national
origin, ancestry, marital status, parental status or sex or because
the housing or real property is or will be occupied by both adults
and children or because of the source of lawful income if credit-
worthiness is not at issue. The said laws shall be so enforced in
the manner preseribed in the act fo which this act is a supplement.

14. Section 9 of P. L. 1945, c. 169 (C. 10:5-10) is amended to
read as follows:

9. The commission shall:

a. Consult with and advise the Attorney General with respect to
the work of the division.

b. Survey and study the operations of the division.

c. Report to the Governor and the Legislature with respect to
such matters relating to the work of the division and at such times
as it may deem in the public interest.

The mayors chief executive officers of the municipalities in the
State may appoint local commissions on eivil rights to aid in effec-
tuating the purposes of this act. Such local commissions shall be
composed of representative citizens serving without eompensation.
Such commissions shall attempt to foster through community effort
or otherwise, good will, cooperation and conciliation among the
groups and elements of the inhabitants of the community, and they
may be empowered by the local governing bodies to make recom-
mendations to them for the development of policies and procedures
in general and for programs of formal and informal education that
will aid in eliminating all types of discrimination based on race,
creed, color, national origin, ancestry, age, marital status, parental
status or sex.

15. Section 11 of P. L. 1945, ¢. 169 (C. 10:5-12) is amended to
read as follows:

11. It shall be an unlawful employment practice, or, as the case
may be, an unlawful discrimination:

a. For an employer, because of the race, creed, color, national
origin, ancestry, age, marital status, sex [or], parental status,
atypical hereditary cellular or blood trait of any individual, or
because of the liability for service in the Armed Forces of the
United States or the nationality of any individual, to refuse to hire
or employ or to bar or to discharge from employment such indi-

“dividual or to discriminate against such individual in compensa-

tion or in terms, conditions or privileges of employment; provided,
however, it shall not be an unlawful employment practice to refuse
to accept for employment an applicant who has received a notice
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of induction or orders to report for active duty in the armed forces;
provided further that nothing herein contained shall be construed
to bar an employer from refusing to accept for employment any
person on the basis of sex in those certain circumstances where
sex is a bona fide occupational qualification, reasonably necessary
to the normal operation of the particular business or enterprise;
provided further that it shall not be an unlawful employment prac-
tice for a club exclusively social or fraternal to use club member-
ship as a uniform qualification for employment, or for a religious
association or organization to utilize religious affiliation as a uni-
form qualification in the employment of clergy, religious teachers
or other employees engaged in the religious activities of the asso-
ciation or organization, or in following the tenets of its religion in
establishing and utilizing eriteria for employment of an employee;
and provided further that an employer may restrict employment
to citizens of the United States where such restriction is required
by federal law or is otherwise necessary to protect the national
interest.

b. For a labor organization, because of the race, creed, color,
national origin, ancestry, age, marital status, parental status or
sex of any individual, or because of the liability for service in the
Armed Forces of the United States or nationality of any individual,
to exclude or to expel from its membership such individual or to
diseriminate in any way against any of its members, against any
applicant for, or individual included in, any apprentice or other
training program or against any employer or any individual em-
ployed by an employer; provided, however, that nothing herein
contained shall be construed to bar a labor organization from
excluding from its apprentice or other training programs any
person on the basis of sex in those certain circumstances where sex
is a bona fide occupational qualification reasonably necessary
to the normal operation of the particular apprentice or other
training program.

c. For any employer or employment ageney to print or cirealate
or cause to be printed or circulated any statement, advertisement
or publication, or to use any form of application for employment,
or to make an inquiry in connection with prospective employment,
which expresses, directly or indireetly, any limitation, specification
or discrimination as to raee, ereed, eolor, national origin, ancestry,
age, marital status [or], parental status, sex or liability of any
applicant for employment for service in the Armed Forces of the
United States, or any intent to make any such limitation, specifica-
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tion or diserimination, unless based upon a bona fide occupational
qualification.

d. For any person to take reprisals against any person because
he has opposed awy practices or acts forbidden under this act or
because he has filed a complaint, testified or assisted in any pro-
ceeding under this act.

e. For any person, whether an employer or an employee or not,
to aid, abet, incite, compel or coerce the doing of any of the acts
forbidden under this act, or to attempt to do so.

f. For any owner, lessee, proprietor, manager, superintendent,
agent, or employee of any place of public accommodation directly
or indirectly to refuse, withhold from or deny to any person any
of the accommodations, advantages, facilities or privileges thereof,
or to diseriminate against any person in the furnishing thereof,
or directly or indirectly to publish, circulate, issue, display, post or
mail any written or printed communication, notice, or advertise-
ment to the effect that any of the accommodations, advantages,
facilities, or privileges of any such place will be refused, withheld
from, or denied to any person on account of the race, creed, color,
national origin, ancestry, marital status, parental status, sex or
nationality of such person, or that the patronage or custom thereat
of any person of any particular race, creed, color, national origin,
ancestry, marital status, parental status, sex or nationality is un-
weleome, objectionable or not acceptable, desired or solicited, and
the production of any such written or printed communication,
notice or advertisement, purporting to relate to any such place and
to be made by any owner, lessee, proprietor, superintendent or
manager thereof, shall be presumptive evidence in any action that
the same was authorized by such person; provided, however, that
nothing contained herein shall be construed to bar any place of pub-
lic accommodation which is in its nature reasonably restricted ex-
clusively to individuals of one sex, and which shall include but not
be limited to any summer camp, day camp, or resort camp, bath-
house, dressing room, swimming pool, gymnasium, comfort station,
dispensary, clinic or hospital, or school or educational institution
which is restricted exclusively to individuals of one sex, from re-
fusing, withholding from or denying to any individual of the op-
posite sex any of the accommodations, advantages, facilities or
privileges thereof on the basis of sex; provided further, that the
foregoing limitation shall not apply to any restaurant as defined
in R. 8. 33:1-1 or place where alcoholic beverages are served.

g. For the owner, lessee, sublessee, assignee or managing agent
of, or other person having the right of ownership or possession of
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100 or the right to sell, rent, lease, assign, or sublease any real property
101 or part or portion thereof, or any agent or employee of any of these:
102 (1) To refuse to sell, rent, lease, assign, or sublease or otherwise
103 to deny to or withhold from any person or group of persons any
104 real property or part or portion thereof because of the race, creed,
105 color, national origin, ancestry, marital status, parental status,
106 sex or nationality of such person or group of persons or because
107 the real property or a part thereof is or will be occupied by both
108 adults and children;

109  (2) To diseriminate against any person or group of persons be-
110 cause of the race, creed, color, national origin, marital status,
111 parental status, or sex of such person or group of persons or be-
112 cause the real property or a part thereof is or will be occupied by
113 both adults and children in the terms, conditions or privileges of
114 the sale, rental or lease of any real property or part or portion
115 thereof or in the furnishing of facilities or services in connection
116 therewith; or

117 (3) To print, publish, circulate, issue, display, post or mail, or
118 cause to be printed, published, circulated, issued, displayed, posted
119 or mailed any statement, advertisement, publication or sign, or to
120 use any form of application for the purchase, rental, lease, assign-
121 ment or sublease of any real property or part or portion thereof,
122 or to make any record or inquiry in connection with the prospective
123 purchase, rental, lease, assignment, or sublease of any real prop-
124 erty, or part or portion thereof which expresses, directly or in-
125 direetly, any limitation, specification or discrimination as to race,
126 creed, color, national origin, ancestry, marital status, sex [or],
127 parental status, nationality, the occupancy of the real property or
128 @ part thereof by both adults and children or any intent to make
129 any such limitation, specification or diserimination, and the produc-
130 tion of any such statement, advertisement, publicity, sign, form of
131 application, record, or inquiry purporting to be made by any such
132 person shall be presumptive evidence in any action that the same
133 was authorized by such person; provided, however, that nothing
134 contained in this subsection shall be construed to bar any person
135 from refusing to sell, rent, lease, assign or sublease or from adver-
136 tising or recording a qualification as to sex for any room, apart-
137 ment, flat in a dwelling or residential facility which is planned
138 exclusively for and oceupied by individuals of one sex to any indi-
139 vidual of the exclusively opposite sex on the basis of sex; and
140 provided that this subsection shall not be construed to bar any
141 person from refusing to sell, rent, lease, assign, or sublease on the
142 basis of parental status any room, apartment, or house which is
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143 part of a State or federally financed or assisted housing project
144 constructed exclusively for semior cilizens, is located in a retire-
145 ment subdivision or retirement community as defined in section 2
146 of the “Retirement Community Full Disclosure Act,” P. L. 1969,
147 ¢. 215 (C. 45:224-2) or is an owner occupied house containing no
148 more than two dwelling units.
149 L. For any real estate broker, real estate [salesman] sales-
150 person, or employee or agent thereof:
151 (1) To refuse to sell, rent, assign, lease or sublease, or offer for
152 sale, rental, lease, assignment, or sublease any real property or part
153 or portion thereof to any person or group of persons or to refuse
154 to negotiate for the sale, rental, lease, assignment, or sublease of
155 any real property or part or portion thereof to any person or group
156 of persons because of the race, creed, color, national origin, an-
157 cestry, marital status, parental statas, sex or nationality of such
158 person or group of persons, or because the real property or a part
159 thereof is or will be occupied by both adults and children, or to
160 represent that any real property or portion thereof is not available
161 for inspection, sale, rental, lease, assignment, or sublease when in
162 fact it is so available, or otherwise to deny or withhold any real
163 property or any part or portion of facilities thereof to or from any
164 person or group of persons because of the race, creed, color, na-
165 tional origin, ancestry, marital status, parental status, sex or
166 nationality of such person or group of persons or because the real
167 property or a part thereof is or will be occupied by both adults
168 and children;
169  (2) To discriminate against any person because of [his] race,
170 creed, color, national origin, ancestry, marital status, parental
171 status, or sex in the terms, conditions or privileges of the sale,
172 rental, lease, assignment or sublease of any real property or part
173 or portion thereof or in the furnishing of facilities or services in
174 connection therewith; or
175  (3) To print, publish, circulate, issue, display, post, or mail, or
176 cause to be printed, published, circulated, issued, displayed, posted
177 or mailed any statement, advertisement, publication or sign, or
178 to use any form of application for the purchase, rental, lease,
179 assignment, or sublease of any real property or part or portion
180 thereof or to make any record or inquiry in connection with the pro-
181 spective purchase, rental, lease, assignment, or sublease of any real
182 property or part or portion thereof which expresses, directly or
183 indirectly, any limitation, specification or discrimination as to
184 race, creed, color, national origin, ancestry, marital status, sex
185 [or], parental status, nationality, or the occupancy of the real
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185A property or a part thereof by both adults and children or any intent
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to make any such limitation, specification or diserimination, and
the production of any such statement, advertisement, publicity,
sign, form of application, record, or inquiry purporting to be made
by any such person shall be presumptive evidence in any action
that the same was authorized by such person; provided, however,
that nothing contained in this subsection h., shall be construed to
bar any person from refusing to sell, rent, lease, assign or sub-
lease or from advertising or recording a qualification as to sex for
any room, apartment, flat in a dwelling or residential facility which
is planned exclusively for and occupied exclusively by individuals
of one sex to any individual of the opposite sex on the basis of sex.

i. For any person, bank, banking organization, mortgage com-
pany, insurance company, wholesale or retail merchant extending
credit or other financial institution, lender or eredit institution to
whom application is made for any loan or extension of credit in-
cluding but not limited to an application for financial assistance
for the purchase, acquisition, construction, rehabilitation, repair
or maintenance of any real property or part or portion thereof or
any agent or employee thereof:

(1) To discriminate against any person or group of persons
because of the race, creed, color, national origin, ancestry, marital
status, sex, parental status or nationality of such person or group
of persons or of the prospective occupants or tenants of such real
property or part or portion thereof, or because the real property
or a part thereof is or will be occupied by both adults and children
in the granting, withholding, extending, modifying or renewing, or
in the fixing of the rates, terms, conditions or provisions of any
such loan, extension of credit or financial assistance or in the ex-
tension of services in connection therewith[; or]. In any evalua-
tion of credit-worthiness it shall be an unlawful practice to use
factors which have an adverse impact on persons of a particular
race, creed, color, national origin, ancestry, marital status, sex,
parental status, or nationality and are not demonstrably causally
related to credit-worthiness, either in a judgmental evaluation sys-
tem or as part of a profile of factors included in a credit scoring
system;

(2) To use any form of application for such loan, extension
of credit or financial assistance or to make record or inquiry
in connection with applications for any such loan, extension of
ceredit or financial assistance which expresses, directly or indireectly,
any limitation, specification or diserimination as to race, creed,

color, national origin, ancestry, marital status, sex, parental status
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228 or nationality or any intent to make any such limitation, specifica-
229 tion or diserimination; unless otherwise required by law or regula-
230 tion to retain or use such information[.];

231  (3) To discriminate against any applicant because all or part of
232 the applicant’s income is derived from pari-time employment, from
233 an annuity, pension or other retivement benefit, from any public
234 assistance program, or from alimory, child support, or separate
235 maintenance payments received pursuant to a court order, except
236 that a creditor may consider the amount and probable continuance
237 of any income in cvaluating an applicant’s credit-worthiness. A
238 creditor shall not use, in evaluating the credit-worthiness of an ap-
239 plicant or the probable continuance of any income, assumptions or
240 aggregate statistics relating to the likelihood that any group of
241 persons will bear or rear children or, for that reason, will receive
242 diminished or interrupted income in the future. Concerning income
243 derived from a public assistance program, a creditor may consider,
244 for example, the length of time an applicant has been receiving
245 that income; whether an applicant intends to continue to reside in
246 the jurisdiction in relation to residency requirements for benefits;
247 and the continuing eligibility of an applicant for benefits that the
248 applicant is presently receiving;

249  (4) To fail to comply with the following:

250  (a) Within 30 days after receipt of a completed credit applica-
251 tion, the applicant shall be notified in writing of the action taken
252 on the application. Notification shall consist of delivering or mail-
253 ing a written notice addressed to the applicant to the applicant’s
254 last known address. For each applicant against whom adverse
255 action is taken, the written notice shall inform the applicant that
256 the applicant may request a written statement of all reasons for
257 adverse action. If the applicant requests a written statement of all
258 reasons for adverse action, it shall be prepared and mailed without
259 cost to the applicant within 30 days after the creditor receives the
260 applicant’s request for a written statement. For purposes of this
261 paragraph the term “‘adverse action” means a denial or revocation
262 of credit, reduction or limitation of an existing credit arrangement,
263 a refusal to grant credit in substantially the amount or on sub-
264 stantially the terms requested, or a refusal to increase the amount
265 of credit available.

266 (b) The written statement of all reasons for adverse action shall
267 include an explanation in clear, conscise and understandable lan-
268 guage of the method by which the application was evaluated and
269 the specific reasons for which the adverse action was taken. If a
270 judgmental system of credit evaluation was used, the statement of
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271 all reasons for the action taken shall state the specific factors used
272 to determine credit-worthiness and delineate in what way the ap-
278 plicant was deficient in each factor.

274  (c) If adverse action was taken because of an applicant’s score
275 on a credit scoring system, either in whole or in part, the written
276 statement of all reasons for adverse action shall explain i clear,
977 concise and understandable language what a credit scoring system
218 consists of and shall include a listing of all factors used in the credit
219 scoring system, the maximum number of points assigned to each
280 factor, the manner in which points are scored for each factor, the
281 applicant’s score on each factor, and the total number of points
282 which an applicani is required to score to obtain the type of credit
283 requested.

284 A failure to comply with the notification procedures in this para-
285 graph shall not constitute an unlawful discrimination when caused
286 by inadvertent error if on discovering the error, the creditor cor-
287 rects it as soon as possible and commences compliance with the re-
288 quirements of this section;

289  (5) Om an applicant’s request, to fail to consider the credit his-
290 tory of any account reported in the name of the applicant’s spouse,
291 former spouse or other person that the applicant can demonstrate
292 accurately reflects the applicant’s credit-worthiness, or to fail to
293 consider any inforination the applicant may present indicating
294 that the credit history being considered by the creditor does mot
295 accurately reflect the applicant’s credit-worthiness;

296  (6) To fail to allow a customer with an existing individual ac-
297 count to maintain that account without reapplying for a new ac-
298 count. An existing individual uccount shall not be terminated, nor
299 shall the terms of the account be changed, on the basts of change
300 in name or marital status;

301  (7) To discount or exclude the income or assets of an unmarried
302 person willing to co-sign for joint credit, or to refuse to allow un-
303 married persons to co-sign an application for joint credit because
304 the persons are unmarried; or

305 (8) To fail to designate an account which both spouses are per-
306 mitted to use or upon which both spouses are contractually liable
307 other than as guarantors, sureties, endorsers or similar parties to
308 reflect the participation of both spouses. The creditor shall have
309 an affirmative obligation to obtain and record information from the
310 applicants or account holders as is necessary to accurately reflect
311 the participation of both spouses.

312  Information furnished to credit reporting agencies shall be fur-
313 wished in a manner that will enable the credit reporting agency to
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314 provide access to the information in the name of each spouse sepa-
315 rately and enable the credit reporting agency to provide access to
316 the information without knowledge of the marital status of that
317 person. Credit information requested regarding a particular ap-
318 plicant shall be furnished n the name of the spouse about whom
319 the information is requested.

320 j. For any person whose activities are included within the scope
321 of this act to refuse to post or display such notices concerning the
322 rights or responsibilities of persons affected by this act as the
323 Attorney General may by regulation require.

324 k. For any real estate broker, real estate [salesman] salesperson
325 or employee or agent thereof or any other individual, corporation,
326 partnership, or organization, for the purpose of inducing a trans-
327 action for the sale or rental of real property from which trans-
328 action such person or any of its members may benefit financially,
329 to represent that a change has occurred or will or may occur in the
330 composition with respect to race, creed, color, national origin,
331 ancestry, marital status, parental status, sex or nationality or be-
332 cause the housing or real property is or will be occupied by both
333 adults and children or because of the source of lawful income if
334 credit-worthiness is not at issue of the owners or occupants in the
335 block, neighborhood or area in which the real property is located,
336 and to represent, directly or indirectly, that this change will or
337 may result in undesirable consequences in the block, neighborhood
338 or area in which the real property is located, including, but not
339 limited to the lowering of property values, an inerease in eriminal
340 or anti-social behavior, or a decline in the quality of schools or
341 other facilities.

342 1. For any person to refuse to buy from, sell to, lease from or to,
343 license, contract with, or trade with, provide goods, services or
344 information to, or otherwise do business with any other person on
345 the basis of the race, creed, color, national origin, ancestry, age,
346 sex, marital status, parental status, liability for service in the
347 Armed Forces of the United States, or nationality of such other
348 person or of such other person’s spouse, partners, members, stock-
349 holders, directors, officers, managers, superintendents, agents, em-
350 ployees, business associates, suppliers, or customers. This subsee-
351 section shall not prohibit refusals or other actions (1) pertaining
352 to emplovee-employer collective bargaining, labor disputes, or un-
353 fair labor practices, or (2) made or taken in connection with a pro-
354 test of unlawful diserimination or unlawful employment practices.
355 m. For any person to:

356 (1) Grant or accept any letter of credit or other document which
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evidences the transfer of funds or credit, or enter into any con-
tract for the exchange of goods or services, where the letter of
credit, contract, or other document contains any provisions require-
ing any person to diseriminate against or to certify that he, she or
it has not dealth with any other person on the basis of the race, creed,
color, national origin, ancestry, age, sex, parental stafus, marital
status, liability for service in the Armed Forces of the United
States, or nationality of such other person or of such other person’s
spouse, partners, members, stockholders, directors, officers, man-
agers, superintendents, agents, employees, business associates, sup-
pliers, or customers.

(2) Refuse to grant or accept any letter of eredit or other docu-

9 ment which evidences the transfer of funds or eredit, or refuse to

enter into any contract for the exchange of goods or services, on the
ground that it does not contain such a diseriminatory provision
or certification.

The provisions of this subsection shall not apply to any letter of

credit, contract, or other document which contains any provision

5 pertaining to employee-employer collective bargaining, a labor

dispute or an unfair labor practice, or made in connection with the
protest of unlawful diserimination or an unlawful employment
practice, if the other provisions of such letter of credit, contract,
or other document do not otherwise violate the provisions of this
subsection.

n. For any person to aid, abet, incite, compel, coerce, or induce
the doing of any act forbidden by subsections 11 1. and m. of
this act, or to attempt, or to conspire to do so. Such prohibited
conduct shall include, but not be limited to:

(1) Buying from, selling to, leasing from or to, licensing, con-
tracting with, trading with, providing goods, services, or informa-
tion to, or otherwise doing business with any person because that
person does, or agrees or attempts to do, any such act or any act
prohibited by this subsection n.; or

(2) Boycotting, commerecially blacklisting or refusing to buy
from, sell to, lease from or to, license, contraet with, provide goods,
services or information to, or otherwise do business with any person
because that person has not done or refuses to do any such aet or
any act prohibited by this subsection n.; provided, that, this sub-
section n. shall not prohibit refusals or other actions either
pertaining to employee-employer collective bargaining, labor dis-
putes, or unfair labor practices, or made or taken in connection with
a protest of unlawful diserimination or unlawful employment

practices.

78



400
401
402
403
404
405
406
407
408
409
410
411
412
413
414
415
416
417
418

<y OV s W b

© o~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

24

0. For any credit reporting agency or employee or agent thereof
or any person or agency which collects or compiles information
concerning the credit history or credit-worthiness of consumers and
sells or otherwise provides that information to creditors:

(1) To discriminate against any person or group of persons be-
cause of the race, creed, color, national origin, ancestry, marital
status, sex, parental status or nationality of the person or group
of persons in the assignment of any credit rating or other evalua-
tion of credit-worthiness or the preparation of any credit report;

(2) To record, specify in any manner or report to any creditor
in any credit report the race, creed, color, national origin, ancestry,
marital status, parental status, sex or mationality of any person
who is the subject of a credit report;

(3) To discriminate against any person in the assignment of any
credit rating, the evaluation of credit-worthiness or preparation of
any credit report because the person’s income is derived from part-
time employment, from any public assistance program, or from
alimony, child support, or separate maintenance payments received
pursuant to a court order.

16. Section 12 of P. L. 1945, c. 169 (C. 10:5-13) is amended to
read as follows:

12. Any person claiming to be aggrieved by an unlawful employ-
ment practice or an unlawful discrimination may, [by himself, or
his] either personally or through an attorney-at-law, make, sign and
file with the division a verified complaint in writing which shall state
the name aid address of the person, employer, labor organization,
employment ageney, owner, lessee, proprietor, manager, super-
intendent, or agent alleged to have committed the unlawful em-
ployment practice or unlawful diserimination complained of and
which shall set forth the particulars thereof and shall contain such
other information as may be required by the division. The Com-
missioner of Labor [and Industry], the Attorney General, the
prosecutor or the Commissioner of Education may, in like manner,
make, sign and file such complaint. Any employer whose employees,
or some of them, refuse or threaten to refuse to cooperate with the
provisions of this act, may file with the division a verified complaint
asking for assistance by conciliation or other remedial action.

Any eomplainant may initiate suit in Superior Court under this
act either individually or as a representative of a class of discri-
mination victims without first filing a complaint with the division or
any municipal office. Prosecution of such suit in Superior Court
under this act shall bar the filing of a complaint with the division
or any municipal office during the pendency of any such suit. If the
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court finds that the defendant has engaged in an unlawful discrim-
wnation prohibited by this act, it shall award to the complainant
reasonable attorney’s fees, costs of the action and either fived
damages of $500.00 for each violation or three-fold compensatory
damages, whichever is greater. Compensatory damages shall in-
clude the costs of proving discrimination, out-of-pocket expenses,
and compensation for humiliation, pain and mental suffering. In
addition to fixed or three-fold compensatory damages, the court
may award punitive damages in an amount not grealer than
$10,000.00, except that in the case of a class action the total amount
of punitive damages shall not exceed $500,000.00 or 1% of the net
worth of the defendant, whichever is less. In determining the
amount of punitive damages, the court shall consider, among other
relevant factors, the amount of any fized or compensatory damages
awarded, the amount of civil penalty to be paid by the defendant, the
frequency and persistence of acts of unlawful discrimination by the
defendant, the resources of the defendant, the number of persons
adversely ajffected by the discrimination, and the extent to which
the defendant’s failure to comply with this act was intentional. It
shall also award equitable relief as is necessary and appropriate to
effectuate the purpose of the laws concerning discrimination.

At any time after 180 days from the filing of a complaint with
the division, a complainant may file a request with the division to
present the action [by himself] personally or through [his] the
complainant’s own counsel to the Office of Administrative Law.
Upon such request, the director of the division shall file the action
with the Office of Administrative Law, provided that no action may
be filed with the Office of Administrative Law where the director
of the division has found that no probable cause exists to credit the
allegations of the complaint or has otherwise dismissed the com-
plaint.

A party to an action based upon a violation of this act shall mail
a copy of the initial pleadings or claims, amended pleadings or
claims, counterclaims, briefs, and legal memoranda to the division
at the same time as filing such documents with the Office of Ad-
ministrative Law or the court. Upon application to the Office of
Administrative Law or to the court wherein the matter is pending,
the division shall be permitted to intervene.

17. Section 16 of P. L. 1945, ¢. 169 (C. 10:5-17) is amended to
read as follows:

16. If, upon all evidence at the hearing, the director shall find
that the respondent has engaged in any unlawful employment

practice or unlawful discrimination as defined in this act, the
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director shall state his findings of fact and conclusions of law and

shall issue and cause to be served on such respondent an order
requiring such respondent to cease and desist from such unlawful
employment practice or unlawful diserimination and to take such
affirmative action, including, but not limited to, hiriug, reinstate-
ment or upgrading of employees, with or without back pay, or
restoration to membership, in any respondent labor organization,
or extending full and equal accommodations, advantages, facilities,
and privileges to all persons, as, in the judgment of the director,
will effectuate the purpose of this act, and including a requirement
for report of the manner of compliance. [If the conduct violative
of this act constitutes any form of unlawful economic diserimina-
tion prohibited in section 11, subsections 1, m., and n. of this act,
the affirmative action taken by the director may include the award
of three-fold damages to the person or persons aggrieved by the
violation] Upon a finding at the hearing that the respondent has
engaged in any unlawful employment practice or unlawful discrim-
ination, the director shall, in addition to any other affirmative action
ordered, award to the complainant reasonable attoiney's fees if the
complainant hired an attorney, and either fized damages of $500.00
for each violation or three-fold compensatory damages, wiichever
15 greater. Compensatory damages shall include the costs to the
complainant of proving discrimination, the complainant’s out-of-
pocket expenses resulting from the discriminaiory act, and con-
pensation for humiliation, pain and mental suffering. In addition
to fized or three-fold compensatory damages, the director may
award punitive damages in an amount not greater than $10,000.00
except that in any case in which the director, Attorney General, or
appropriate organization 1s a complainant on behalf of unnamed
indwiduals or a class of individuals, the total amount of punitive
damages shall not exceed $500,000.00 or 1% of the net worth of the
respondent, whichever is less. In determining the amownt of puni-
tiwve damages, the director shall cousider, among other relevant
factors, the amount of any fixed or compensatory damages awarded,
the amount of civil penalty to be paid by the respondent, the fre-
quency and persistence of acts of unlawful discrimination com-
mitted by the respondemt, the resources of the respondent, the
number of persons adversely affected by the discrimination, and the
extent to which the respondent’s failure to comply with this act was
intentional. The attorney for the division may be entitled to recover
reasonable attorney’s fees and costs for the use of the State those
cases in which there is a finding at the hearing that the respondent
has engaged in any wnlawful employment practice or unlawful
discrimination.
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The director shall have the power to use reasonably ecertain
bases, including but not limited to list, catalogue or market prices
or values, or contract or advertised terms and conditions, in order
to determine particulars or performance in giving appropriate
remedy. In any case in which the director, Attorney General, or
appropriate organization is a complainant, on behalf of unnamed
individuals or a class of individuals, any of the remedies or relief
allowed by this act may be awarded or applied to the unnamed in.
dividual victims of diserimination. If, upon all evidence, the
director shall find that the respondent has not engaged in any such
unlawful practice or unlawful disecrimination, the directar shall
state [his] the findings of fact and conclusions of law and shall
issue and cause to be served on the complainant an order dismissing
the said complaint as to such respondent.

18. Section 18 of P. L. 1945, ¢. 169 (C. 10:5-19) is amended ta
read as follows:

18. Observance of an order of the director issued pursuant to the
provisions of this aet including collection or enforeement of dam-
ages or penalties may be enforced by a summary civil action
brought by the director in the Superior Court to obtain such relief
as may be necessary to effectuate the terms of said erder with costs
to be pald by the respondent.

19. Section 2 of P. L. 1983, c. 412 (C. 10:5-14.1a) is amended to
read as follows:

2. Any person who violates any of the provisions of the “Law
Against Diserimination,” P. L. 1945, ¢. 169 (C. 10:5-1 et seq.), shall,
in addition to any other relief or affirmative action provided hy
law, be liable to a penalty of not more than $2,000.00 for the first
offense and not more than $5,000.00 for the second and each subse-
quent offense. The penalties shall be determined by the director
or the Superior Court in such amounts as [he deems] are proper
under the circumstances and included in the [his} erder following
[his] the finding of an unlawful discrimination or an unlawful
employment practice pursuant to section 16 of P. L. 1945, e. 169
(C. 10:5-17) or section 12 of P. L. 1945, ¢. 169 (C. 10:5-13).. Any
such amounts collected by the director shall be paid forthwith into
the State Treasury for the general purpases of the State.

20. Section 26 of P. L. 1945, e. 169 (C. 10:5-27) is amended to
read as follows:

26. The provisions of this act shall be construed fairly and justly
with due regard to the interests of all parties. Nothing eontained
in this act shall be deemed to repeal any of the provisions of the
Civil Rights Law or of any other law of this State relating to
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diserimination because of race, creed, color, national origin, an-
cestry, marital status, parental status or sex or liability for service
in the Armed Forces of the United States; except that, as to
practices and acts declared unlawful by section 11 of this act, the
procedure herein provided shall, while pending, be exclusive; and
the final determination therein shall exclude any other action, civil
or criminal, based on the same grievance of the individual con-
cerned. Nothing herein contained shall bar, exclude, or otherwise
affect any right or action, civil or criminal, which may exist in-
dependently of any right to redress against or specifie relief from
any unlawful employment practice or unlawful discrimination.
With respect only to parental status, nothing contained herein shall
be construed lo require the imposition of affirmative action plans
or quotas as specific relief from an unlawful employment practice
or unlawful discrimination.

21. Section 1 of P. L. 1975, ¢. 127 (C. 10:5-31) is amended to read
as follows:

1. As used in this aet:

a. “Public works contract” means any contract to be performed
for or on behalf of the State or any county or municipality or
other political subdivision of the State, or any agency or authority
created by any of the foregoing, for the construction, alteration or
repair of any building or public work or for the acquisition of
materials, equipment, supplies or services with respect to which
diserimination in the hiring of persons for the performance of
work thereunder or under any subcontract thereunder hy reason
of race, creed, color, national origin, ancestry, marital status,
parental status or sex is prohibited under R. S, 10:2-1.

b. “Equal employment opportunity” means equality in oppor-
tunity for employment by any contractor, subcontractor or business
firm engaged in the carrying out of a public works project including
its development, design, acquisition, construction, management and
operation.

22. Section 2 of P. L. 1975, ¢. 127 (C. 10:5-32) is amended to
read as follows:

2. No public works contraet shall be awarded by the State, a
county, municipality or other political subdivision of the State, or
any agency of or authority created by any of the foregoing, nor
shall any moneys be paid thereunder to any contractor, subcon-
tractor or business firm which has not agreed and guaranteed to
afford equal opportunity in performance of the contract and, except
with respect to parental status, in accordance with an affirmative

action program approved by the State Treasurer.
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23. Seection 3 of P. L. 1975, c. 127 (C. 10:5-33) is amended to

read as follows:

3. The State or any county or municipality or other political
subdivision of the State, or any agency of or authority created by
any of the foregoing, shall include in the hid specifications and the
contract provisions of any public works contract the following
language:

“During the performance of this eontraet, the contractor agrees
as follows:

a. The contractor or subeontractor, where applicable, will not
discriminate against any employee or applicant for employment
because of age, race, creed, color, national origin, ancestry, marital
status, parental status or sex. [The} FExcept with respect to
parental status, the contractor will take affirmative action to ensure
that such applicants are recruited and employed, and that em-
ployees are treated during employment, without regard to their
age, race, creed, color, national origin, ancestry, marital status or
sex. Such action shall include, but not be limited to the following:
employment, upgrading, demotion, or transfer; recruitment or
reeruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for employment,
notices to be provided by the contracting officer setting forth the
provisions of this nondiserimination clause;

b. The contractor or subcontractor, where applicable will, in all
solicitations or advertisements for employees placed by or on be-
half of the contractor, state that all qualified applicants will receive
consideration for employment without regard to age, race, creed,
color, national origin, ancestry, marital status, parental status or
sex;

¢. The contractor or subcontractor where applicable, will send
to each labor union or representative of workers with which he has
a collective bargaining agreement or other contract or understand-
ing, a notice, to be provided by the agency contracting officer,
advising the labor union or workers’ representative of the con-
tractor’s commitments under this act shall post copies of the
notice in conspicuous places available to employees and applicants
for employment.”

In soliciting bids for any public works contract the State or any
county or municipality or other political subdivision of the State,
or any agency of or authority created by any of the foregoing, shall

include in the advertisement and solicitation of bids the following
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language: “Bidders are required to comply with the requirements
of P. L. 1975, c. 127.”

24. Section 4 of P. L. 1975, ¢. 127 (C. 10:5-34) is amended to
read as follows:

4. Fach prospective bidder on a public works contract or con-
tracts and each subcontract bidder to a prime contraet bidder shall
formulate and submit to the State Treasurer [his or its] an affirma-
tive action program of equal opportunity whereby [he or it} the
prospective bidder or subcontract bidder guarantees minorities
employment in all employment categories; the submission shall be
accompanied by a fee in an amount to be fixed hy the State
Treasurer. For the purposes of this section, equal employment
opportunity but not affirmative action is required with respect to
parental status. The State Treasurer shall notify the bidder of
approval or disapproval of his or its program within 60 days of
its submission; failure of the State Treasurer to so act within
60 days shall constitute approval of the program. Any existing
federally approved or sanctioned affirmative action program shall
be approved by the State Treasurer.

No subcontract bidder who has less than five employees need
comply with the provisions of this section.

25. R. 8. 11:17-1 is amended to read as follows:

11:17-1. Except as herein provided, no person in or seeking
admission to the classified service shall be appointed, demoted or
removed or be favored or diseriminated against on account of any
arrest or on account of race, creed, color, national origin, ancestry,
marital status, parental status, sex or political or religious opinions
or affiliations. Except as herein provided, no question asked orally
or contained in a test or on any form used in connection with the
carrying out of the provisions of this subtitle shall relate to any
arrest or to the race, creed, color, rational origin, ancestry, mari-
tal status, parental status, sex or political or religious opinions
or affiliations of a competitor, prospective competitor or eligible
on an employment or reemployment list established and maintained
by the commission and chief examiner and secretary.

Any person in or seeking admission to the classified service may
be questioned as to any arrest resulting in eriminal charges pend-
ing at the time of the questioning, and as to the circumstances of
any conviction for a erime.

26. Section 1 of P. L. 1981, ¢. 323 (C. 2A:42-100) is amended
to read as follows:

1. No persan, firm or ecorporation or any agent, officer or employee
thereof shall refuse to rent or lease any house or apartment ta

another person because of the source of any lawful income received
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by the person or the source of any lawful rent payment to be paid
for the house or apartment nor shall there be any discrimination
in the terms, conditions, fees or rental prices because of the source
of any lawful income received by the person or the source of any
lawful rent payment. This section shall not apply to any owner-
occupied house containing not more than two dwelling units.

Nothing contained in this scetion shall limit the ability of a
person, firm or corporation or any agent, officer or employee thereof
to refuse to rent or lease any house or apartment because of the
credit worthiness of the person or persons seeking to rent a house
or apartment.

27. Section 2 of P. L. 1981, ¢. 323 (C. 2A:42-101) is amended
to read as follows:

2. No person, firm or corporation or any agent, officer or employee
thereof shall refuse to rent or lease any house or apartment to
another person because [his] the family includes children funder
14 years of age or], shall make an agreement, rental or lease of
any house or apartment which provides that the agreement, rental
or lease shall be rendered null and void upon the birth of a child
or shall discriminate in the terms, conditions, fees, or rental prices
because the person’s family includes children. This seetion shall
not apply to any State or federally financed or assisted housing
project constructed for occupancy by senior citizens or to any
property located in a retirement subdivision or retirement com-
munity as defined in the “Retirement Community Full Disclosure
Act” (P. L. 1969, c. 215; C. 45:22A~1 et seq.) or to any owner-
occupied house containing not more than two dwelling units.

28. Section 3 of P. L. 1981, c. 323 (C. 2A:42-102) is amended to
read as follows:

3. Any person, firm or corporation or any agent, officer or em-
ployee thereof who shall violate any provision of this act shall be
subject to a civil penalty of not more than [$200.00] $2,000.00 for
the first offense and not more than [$500.003 $5,000.00 for each
subsequent offense. Any such penalty shall be enforced and col-
lected in accordance with “the penalty enforcement law” (N. J. S.
2A:58-1 et seq.) by summary proceedings or in a summary manner
or violations of any provision of this act may be investigated, en-
forced and remedial action taken under the “Law Against Dis-
crimination,” P. L. 1945, c. 169 (C. 10:5-1 et seq.). Any action to
collect or enforce any such penalty shall be brought in the Superior
Court, county distriet court or municipal court by the Attorney
General, a municipal or county prosecutor, or the injured party.

29. This act shall take effect on the 90th day following enactment.
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STATEMENT

The present “Law Against Discrimination,” P. L. 1945, ¢. 169
(C. 10:5-1 et seq.) prohibits discrimination on the basis of race,
creed, color, national origin, ancestry, marital status, sex or na-
tionality in the application for and granting of loans and extensions
of eredit and in the sale and rental of housing, but fails to delineate
exactly what constitutes discriminatory conduct. The present law
also fails to provide adequate penalties and enforcenment mecha-
nisms to deter illegal acts of diserimination prohibited by the “Law
Against Diserimination.”

Based on the findings of the Commission on Sex Discrimination
in the Statutes, this bill clarifies and expands the classes protected
to include parents and families with children. This expansion
would prohibit diserimination against the family unit as well as
discriminatory inquiries into a ecredit applicant’s birth control
practices and intentions concerning the bearing of children, the
rearing of children, or the capability to bear children. The bill also
clarifies and expands the specific practices which are prohibited
in the application for and granting of loans and extensions of
credit. The bill would give weight to the State’s effort to prevent
illegal acts of diserimination by specifying that the same remedies
and enforcement mechanisms which are available to the Director
of the Division un Civil Rights are available to the Superior Court.
This bill adds the award of fixed or compensatory damages, equit-

able relief, and punitive damages for violations of the aect.
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CHAPTER 2—HOUSING

Although the bulk of housing diserimination litigation has
focused on racial bias, diserimination often turns on
criteria such as religion, national origin, citizenship, sex,6
age, the presence of children,? wealth, handicaps, occupa~-
tion, resideney, political association, marital status,8
family size and relationships? and other assorted and

evolving classifications.10

6Discrimination in housing on the basis of sex is often
difficult to identify because it is couched in arguably
neutral terms, e.g. a landlord or lender fails to consider
alimony and child support payments as available income,
or a landlord or lender has arbitrary requirements as: only
renting to women with cars, refusing rentals to working
mothers, failing to consider a wife's income or imposing
harsher standards for creditworthiness of a wife's income,
refusal to rent to single women living together or to
single parents, refusal to lend to divorced women or to
women who do not use birth control, requiring a spouse's
signature where an applicant individually qualifies for a
loan. (Case cites for each example are on pp. 24, 25 of
Kushner, Fair Housing.)

7D. Ashford and P. Eston, "The Extent and Effects of
Diserimination Against Children in Rental Housing: A
Study of Five California Cities." Fair Housing Project,
1979. (71% of advertised apartments in Los Angeles allow
no children).

8The exclusion of unmarried adults from public housing
violates the mMarbitrariness" requirement of the Due
Process clause of the Fourteenth Amendment. Atkisson
v. Kern County Housing Authority, 59 Cal.App.3d 89, 130
Cal.Rptr. 375 (1976).

IRestrictions on family size and relationships may be a
pretext for race, sex or marital status diserimination.

103, A. Kushner, Fair Housing: Discrimination in Real

Estate, Community Development and Revitalization

(Colorado: Shepards/McGraw-Hill, 1983), p. 3.
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In its original form, the federal Fair Housing Act (Title
VIII of the Civil Rights Act of 1964) prohibits diserimina-
tion or refusal to rent in the "terms, conditions, or
privileges of sale or rental of a dwelling (excluding
certain single family housing and owner-occupied houses
of four families or less) or in the provision of services or
facilities in connection therewith" on the basis of race,
color, religion, or national origin. In the face of a
showing of diserimination or the basis of sex in housing,
Congress, in 1974, expanded Title VIII to cover sex dis-

erimination.ll

The Fair Housing Act does not specifically prohibit dis-
crimination on the basis of marital status or parental
status. The lack of affordable, decent housing in New
Jersey has an especially harsh impact upon single parent
households.l2 Those who are fortunate enough to find
someone who will rent to this "phenomenon of the
eighties" family unit are then faced with prohibitive
costs, often borne by a single individual with a low

income.l3

lpybl. No. 93-383, 88 Stat. 633 (1974). See United States
Department of Housing and Urban Development, "Women
and Housing: Report on Sex Diserimination in Five
American Cities" (1975).

12Konnick, Marie and Fagan, Tricia, "No Place to Call
Home: An Overview of Housing and Families in Need,"
Association for Children in New Jersey Housing Forum,
December 4, 1984.

13According to the 1980 census, more than 147,900
families in New Jersey are living on incomes below the
poverty level. Of those families, 117,571 had children
under 18 years of age, and 79,458 of those families were
female-headed households. See Konnick, supra (note 12).
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Under the Fair Housing Act, a remedy can be obtained
through a private action by the complainant in federal
district court or state court, a civil action by the
Attorney General, or an administrative proceeding
(limited to conciliation) before the Department of
Housing and Urban Development, conducted before going

to court.

Remedies available under the Fair Housing Act include
consent decrees,l4 restraining orders, preliminary and
permanent injunctions,l® actual damages including com-
pensation for mental anguish, affirmative relief, punitive
damages up to $1,000, and attorney feesl6 if the plaintiff

l4nConsent decrees, although generally not representative
of any legal opinion of the court, do constitute final
judicial decrees. The court generally approves of such
decrees in terms of fairness to the parties and the validity
of the relief ordered." Kushner, supra at p. 518.

dInjunctive relief is granted in private diserimination
litigation (generally, specific performance), diserimina-
tory site selection, exclusionary zoning, community
development practices, affirmative action and challenges
to affirmative action, and in the use of inclusionary
zoning to remedy historical exclusion.

16 A random HUD study of discrimination cases disclosed
that the average damage award is $2,913 and the average
attorney's fee award is $1,844. These figures are very
much out of line with the costs of financing investigation,
pretrial preparation and discovery, a full trial, and
possible appeals. See C. Ward, "An Analysis of Remedies
?bta;ned Through Litigation of Fair Housing Cases"
1978).

90



is unable to pay them.l? In addition, when an injunction
or a consent decree has been violated by the party subject
to the order, the prevailing party may file a motion
before the trial court asking that the violating party be
held in contempt.18

New Jersey housing law is scattered over several sections
of the statutes, and is recognized by HUD to be
substantially equivalent to Title VIIL1® The functions of
these sections overlap in some ways; thus the Commission
amends them so that they are consistent. In particular,
the Commission amends the statutes to eliminate housing

discrimination based on parental status.

1739.14-9.15 of Fair Housing Act (Title VIII) (1968).
18K ushner, supra at p. 609.

1924 C.F.R. Sl15.6, amended, 48 Fed. Reg. 1191 (Jan. 1,
1983).
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STATUTE
N.J.S.A. 2A:42-100
Source of lawful income or rent payment as grounds for

refusal to rent or lease

SYNOPSIS
This statute prohibits refusal to rent or lease any house or
apartment because of the source of any lawful income or
lawful rent payment if creditworthiness is not at issue.
This statute does not prohibit any type of diserimination

other than refusal to rent.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 26 of Senate Bill 2035

DISCUSSION
N.J.S.A. 2A:42-100 et seq. prohibits diserimination in
rental housing against families with children and provides
civil penalties of not more than $200 for the first offense
and not more than $500 for each subsequent offense. This
section currently limits protection to families with
children under 14 years of age. The section further
prohibits both the refusal to rent or lease based on the
source of any lawful income, and the cancellation of any
lease or rental upon the birth of a child. Senior citizen

and retirement housing is exempted from this provision.
The Law Against Discrimination (N.J.S.A. 10:5-1 et seq.)

applies to both sale and rental housing, and prohibits
discrimination on the basis of race, creed, color, national
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origin, ancestry, age, marital status, or sex. Prohibited
conduct includes diserimination or specification as to
protected characteristics in the access to public accom-
modations, publicly assisted housing, the sale, rental,
lease, or sublease of real property, the conditions, terms
or privileges of such transactions, and in the publication
or advertising for such public accomodations and publiely

assisted housing.

A complaint initiated under the Law Against
Diserimination may follow either of two channels. A
complainant may initiate suit in Superior Court or may
file a complaint with the Division on Civil Rights. If a
complaint is filed with the Division on Civil Rights, an
investigation will take place. If diserimination is found,
the director may order affirmative action including
extension of accommodations and a civil penalty. The
present law does not specify what remedies are available
if a complainant opts to file a suit in Superior Court

without going through the Division on Civil Rights.

The Commission amends this statute to prohibit dis-
crimination in the terms, conditions, fees, or rental prices
for any rental because of the source of lawful income or
the source of lawful rent payments, as long as the
creditworthiness of the tenant or prospective tenant is
not at issue. This extension supports the purposes of the
existing statute, and assists recipients of child support,
alimony, and public assistance in competing in the market

for rental housing.
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STATUTE
N.J.S.A. 2A:42-101
Family with children under 14 as grounds for refusal to
rent or lease; birth of child as grounds for cancellation of
rent; exemptions

SYNOPSIS
This statute prohibits the refusal to rent or lease any
house or apartment because the tenant's family inecludes
children under 14 years of age, and further prohibits
agreements or leases which are rendered void upon the
birth of a child. Senior citizen and retirement housing is
exempted from this provision. This statute does not
prohibit any type of discrimination other than refusal to
rent or termination of rental or lease upon the birth of a
child.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 27 of Senate Bill 2035

DISCUSSION

The Commission amends this statute to remove the 14
year old age limitation thereby including all families with
children. The Commission further amends this statute to
prohibit diserimination in the terms, conditions, fees, or
rental prices for any rental because the tenant's family
ineludes children. This extension supports the purposes of
the existing statute, and assists families with children in
competing in the market for rental housing.
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STATUTE
N.J.S.A. 2A:42-102
Violations; penalty; collection

SYNOPSIS
This statute provides a civil penalty of $200 for the first
violation and not more than $500 for each subsequent
violation of this act, but no remedial action is available to
afford relief to the victim of the types of housing
discrimination prohibited in N.J.S.A. 2A:42-100 and
2A:42-101. (Civil penalties imposed for similar types of
discrimination under the Law Against Diserimination are

considerably higher.)

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 28 of Senate Bill 2035

DISCUSSION
At present, the Division on Civil Rights has no statutory
authority to address these types of discrimination under
the Law Against Diserimination. The Commission amends
this statute to specify that vietims of violations of
N.J.S.A. 2A:42-100 and 2A:42-101 may seek enforcement
and relief under the Law Against Discrimination.

The Commission increases the civil penalty provision of
N.J.S.A. 2A:42-102 to not more than $2000 for the first
offense, and not more than $5000 for each subsequent
offense. This increase in the civil penalty would make the

penalties equal to those imposed for discriminatory
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conduct prohibited under the Law Against Discrimination.
For a landlord who wishes to exclude persons from rental
housing, a $200 penalty is nominal, and would do little to
deter further violations, especially in the absence of any
kind of equitable relief or affirmative action to ensure
that further violations do not take place.
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STATUTE
N.J.S.A. 10:5-4
Obtaining employment, accomodations and privileges
without discrimination

SYNOPSIS
This statute provides equal opportunity to obtain real
property and publicly assisted housing.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 9 of Senate Bill 2035

DISCUSSION
The major flaw in the Law Against Diserimination as it
pertains to housing diserimination is the absence of
protection for families with children. Diserimination
against households with children is often related to race
and sex diserimination. An increasing number of families
headed by women and minorities, especially as sole heads
of households, are competing in the market for affordable
rental housing. These are the individuals who find it the
most difficult to obtain housing.  Without adequate
remedies they may be forced to live in substandard over-

priced units.

The Commission amends the Law Against Diserimination
to include "parental status" as an additional protected
class in all sections of the law in which diserimination
because of race, creed, color, national origin, ancestry,

age, marital status, or sex is prohibited. In this statute,
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which pertains to publicly assisted housing, this additional
protection is qualified to exclude senior citizen housing
and retirement communities.

The parental status definition focuses on the legal
relationship of an adult to a child. The Commission
wishes to eliminate stereotypical biases by ensuring that
landlords and owners make their decisions based solely on
the number of occupants allowable per unit under the
local housing code.
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STATUTE
N.J.S.A. 10:5-9.1
Enforcement of Laws Against Discrimination in public

housing and real property

SYNOPSIS
This statute provides for the enforcement of the laws
against diserimination in public housing and lists the
protected classes.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 13 of Senate Bill 2035

DISCUSSION
The Commission amends this statute to include "parental
status." For a complete discussion of the Commission's -

rationale see page 28 of this report.

The Commission also specifies that diserimination in
housing, based on the fact that the property will be
occupied by a family which includes children, is
prohibited. The source of income shall not be considered

if ereditworthiness is not at issue.
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STATUTE
NoJoSnAo 10:5—12
Unlawful employment practice of unlawful diserimination

SYNOPSIS
Subsection g. of this statute covers housing diserimination
by owners, lessees, and managing agents, while subsection
h. covers diserimination by real estate professionals.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 15 of Senate Bill 2035

DISCUSSION
The Law Against Discrimination, as it pertains to housing

diserimination, does not protect families with children.

The Commission amends subsections g. and h. of this
statute to prohibit diserimination on the basis of source of
lawful income or source of lawful rental payment as long
as creditworthiness is not at issue. The Legislature has
already determined that such discrimination is unlawful in
its enactment of N.J.S.A. 2A:42-100 et seq. This
amendment will encourage individuals to report
violations, as individual monetary and equitable relief
would be available.

100



CHAPTER 3—INSURANCE

After three years of research, including an extensive
public hearing in February 1982, the Commission
determined that sex diserimination exists in the areas of
health, disability, automobile, and life insurance. Sex
disecrimination in insurance is caused in part by the
insurance industry's risk classification systems. Although
the insurance industry must distinguish between groups
that are subject to different risks, the industry
discriminates on the basis of sex by using sex-based risk
classifications. = The sex-based classification system is
generally detrimental to women in all aspects of
insurance, including availability of coverage, scope of
benefits and pricing of premiums. Adequate, affordable
and equitable insurance is crucial to the economic
security of women, especially for the growing number of
women who must support themselves and their families.

Discrimination in insurance can be attributed to the
industry's failure to respond to the changing role of
women. Women are no longer a homogeneous group of
non-workers who are dependent upon their husbands'
wages and employment benefits. Presently, women
comprise over 51% of the work force and are the principal
wage earners in one of six families. For divorced,
widowed and single parents, access to insurance at fair

rates is an economic necessity.

The insurance industry determines premium rates,
benefits and conditions of insurance coverage by grouping
individuals into classifications which represent the

individuals' level of risk for a given insurance coverage.
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Sex is a primary and consistent variable used to determine
an individual's potential risk. The industry asserts that
there are intrinsic differences between men and women
which require sex-based variables to be used for insurance
underwriting. For example, insurers claim that women
live longer than men and, therefore, should pay more for
equal pensions and less for life insurance. Insurers claim
that women are safer drivers than men and thus should
pay lower automobile premiums. Insurers also assert that
pregnancy and related complications are voluntary
conditions which should not be covered by health
insurance. Finally, insurers continue to regard women as
non-wage earning dependents for whom disability

coverage is unnecessary.

A more accurate reason for the industry's use of sex-
based -classifications is that these classifications are
convenient and inexpensive to apply. Broad
classifications such as sex reduce the insurer's financial
risk by minimizing the impact of individual risk
deviations. An insured's sex is an easily identifiable
factor with which to differentiate policy holders and it
saves the insurer the cost of collecting additional
scientific data to support alternative groupings of risk.
As a result, the insured is considered simply a part of a
sex distinet risk group and treated differently because of

membership in that group.

In 1945 Congress enacted the McCarran-Ferguson Act to
allow the States to regulate the insurance industry.20 A1l

20paul W. MacAvoy, ed., Federal-State Regulation of the
Pricing and Marketing of Insurance (Washington, DC:
American Enterprise Institute for Public Policy Research,
1977), p. L.
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states now have regulatory systems that include required
insurance companies to submit prepared rates to the state

insurance commissioners for affirmative approval.

In 1971, the New Jersey Legislature enacted the Fair
Trade Practice Act2l which regulates the rates and
benefits of insurance coverage. The aet prohibits
discrimination on the basis of race, ereed, color, national
origin or ancestry, but does not include sex as a protected
class. The law also prohibits "unfair diserimination”
between individuals of the same class. In 1975, the New
Jersey Department of Insurance adopted a regulation to
prohibit insurers from refusing to issue coverage on the
basis of the applicant's sex or marital status.22 Although
this regulation prevents discrimination in the availability
of insurance, it does not prevent unfair practices
associated with the scope and terms of insurance
coverage.

On the federal level, discrimination in insurance is only
partially and indirectly prohibited by Title VII of the Civil
Rights Act of 1964. Title VII mandates that each person
be evaluated as an individual rather than in terms of a sex
defined class, but this protection does not apply to
insurance companies unless they are agents of employers
or employers themselves.

On the federal level, Congressmen John Dingell,

Chairman of the House Committee on Energy and

21p,1.. 1971, c. 144 (C. 17B:30-1 et seq.), modeled after the
National Association of Insurance Commissioners (NAIC)
Regulation to Eliminate Unfair Sex Discrimination.

22New Jersey Administrative Code, 11:1-4.2 (1975).
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Commerce, and James Florio, Chairman of the
Subcommittee on Commerce, Transportation and Tourism,
first sponsored House Bill 100 the "Nondiscrimination in
Insurance Act" in 1979 (during the 96th session of
Congress). An identical Senate bill was introduced by
Senator Mark Hatfield in 1979, Senate Bill 2477. The bill
eliminates discrimination on the basis of race, color,
religion, sex, or national origin in all phases of insurance
and annuities issued by private insurers to individuals or

groups.

Regarding discerimination on the basis of sex, the bill
requires, among other things, that men and women be
charged the same premiums for the same benefits. It
requires insurance companies to use unisex actuarial
tables so that sex can no longer be used as a risk
classification device. By setting a uniform federal
standard of nondiserimination, H.R. 100 will eliminate the
competitive pressure for insurance companies to maintain
sex-based actuarial tables. In the absence of federal
legislation, one company's adoption of unisex tables or one
state's requirement of such tables could drive insureds to
insurance companies not covered by such action. The bill
also retains state primacy in the regulation of insurance
by limiting federal involvement to the right to sue in the

event the state fails to create such provisions on its own.

After a year long lobbying effort against H.R. 100 by the
major insurers, H.R. 100 was considered in committee. On
March 31, 1984, the bill was weakened by a series of
amendments adopted by the House Energy and Commerce
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Committee.23 The Commission views this as a major
setback in the achievement of uniform sex neutral
insurance coverage on the federal level. Nevertheless,
the Commission continues to work for the enactment of
legislation to elirninate sex as a factor in insurance rates
and benefits. The federal "Nondiserimination in Insurance
Act" will be reintroduced during the 99th session of

Congress.

23 Amendments: Representative William Tauzin's (D-LA)
amendments to the bill exempt individual insurance
policies from the prohibition on sex discrimination. Other
House Energy and Commerce Committee amendments to
the bill make the law effective two years from date of
enactment, make pregnancy benefits coverage optional
for insurers unless required by law, and specify that
insurers not be required to offer insurance coverage for
abortions. These amendments were applauded by the
industry and denounced by sponsors and advocates of the
original H.R. 100.
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HEALTH
Health insurance protects individuals against health costs
due to illness or other conditions requiring medical
attention. Sex discrimination in health insurance occurs
primarily in individual coverage provided by private
insurers. This coverage is not protected by the
nondiserimination provisions of Title VIL24  Private
insurers uniformly charge women more for health
insurance coverage than men, and maternity benefits are

generally excluded from the coverage.

The total cost of individual health care is contained by
spreading the risk of individual loss among a group of
insureds.2% The insurance industry classifies individuals
according to sex-based actuarial tables which are used to
determine premiums. Under this sex-based rating system,
women and unmarried persons are almost uniformly
charged higher premiums for health insurance provided by
New Jersey's private health insurers.26 The difference in
rates is particularly severe at earlier ages, where females
are charged up to three times the amount that men are

charged under certain plans.

Insurers claim that the higher costs of insuring female and
single policyholders and the greater number of claims
filed by females justify the premium level differential. A

24Title VII of the Civil Rights Aect, 15 U.S.C. §2000e-2
(1964).

25Duncan M. Maclntyre, Voluntary Health Insurance and

Rate Making (Ithaca, NY: Cornell U. Press, 1962), pp. 19-
20.

265taff review of New Jersey Department of Insurance
rate filings: October 1982 data analysis of private
insurance companies.
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study by the New York State Insurance Department
suggests that although women's claim costs for sickness
benefits may be higher than men's, their claim costs for
accident-only benefits are lower than men's at certain
ages.27 Other evidence indicates that hospitalized
females have shorter hospital stays than men.28 The
Commission has found no evidence to indicate a
mathematical correlation between women's claim costs

and the higher rates charged to them.

In general, the New Jersey Department of Insurance does
not require insurers to document sex-based differentials
with more than citations to a 1970's study by New York
State and to a 1970's Society of Actuaries study. The
Commission believes that the data has varied since these
studies were completed due to changes in medical
technology, cost containment efforts and the general
inflationary trend in health care. The Department of
Health has current computerized data containing all
hospital admissions information for the State of New
Jersey. The Commission recommends that the data be
used as a basis to update and evaluate any actual sex and

marital status differentials that currently exist.

When an insurer requests approval from the Department
of Insurance for a percentage rate increase, no consider-
ation is given to sex and marital status differentials. As a
result the actual dollar cost differential between males
and females will increase regardless of what the under-

lying data might suggest.

27State of New York Insurance Department, Disability
Income Insurance Cost Differentials Between Men and
Women (1976), p. 10.

28Health Insurance Association of America, Source Book
of Health Insurance Data (1981-82), p. 80, table 6.10.
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To remedy imperfect market information available to the
Department of Insurance and to consumers, the
Commission recommends that the benefit to premium
ratio for each sex and marital status classification by age
should be disclosed by the insurer unless premiums are sex
and marital status neutral. Disclosure would tend to
reduce the variation, and lead to improved benefit to
premium ratios. The smaller the variation is, the more
efficient the market will be.29

Insurance that is sold to individuals and pseudo groups can
be community rated or age, sex and marital status rated.
Community rated health insurance charges an equal
premium to all persons, regardless of known differences in
morbidity and probability of insurance claims.30 Under
community rating everyone pays the same rate for the
same insurance coverage. Community rated insurance
represents the "payment equality model." Age, sex and
marital status rated policies provide that each status
group pays a different premium, but each group's benefit
to premium ratios (percentage of premium returned in the
form of benefits) should be equal to the other groups.
Status rated insurance represents the "payout equality

model."

Equality in the health insurance context can mean
equality in premiums, the "payment," or it can mean
equality in benefit to premium ratios, the "payout."
Under a "payment equality" model, men and women would
pay equal premiums. Sex-based cost differentials, if they

29Martin S. Feldstein, Health Care Economics (NY: John
Wiley & Sons, 1979), p. B7.

30Avedis Donabedian, Benefits in Medical Care Programs
(Cambridge, MA: Harvard U. Press, 1976), p. 306.

108



existed, would be accounted for by a higher loss ratio
(percentage of premium returned in the form of benefits)
for the individuals with higher costs. Men or women with
a high health care utilization would receive greater
benefits per dollar of premiums paid. Under a "payout
equality” model, an age, sex and marital status distinet
premium structure might be utilized; however, males,
females, married and single persons as a group would
receive an equal return on their investment, despite
differing premiums.

"Payout equality" is the equality measure currently
selected by most private insurers in the State. Blue Cross
and Blue Shield of New Jersey, the State's single largest
health insurer, has selected "payment equality" as the
proper pricing mechanism.

The Commission recommends that a "payment equality"
model be utilized in the area of health insurance. The
Commission's definition of "payment equality" refers only
to sex and marital status classifications and consequently
the use of other permissible causually related factors is
not precluded. Intra-gender morbidity differentials which
cannot be attributed to a specific individual are
subsidized by all other individuals within the -class;
therefore, inter-gender morbidity differentials which
cannot be attributed to a specific individual should
likewise be risk-pooled.

It is the Commission's policy that persons should be
evaluated on the basis of their individual characteristics
and merits, not on the basis of a sex and marital status
average which may bear little relation to the individual's

actual risk. As the Supreme Court in City of Los Angeles
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Department of Water & Power v. Manhart, 435 U.S. 702,
98 S. Ct. 1370 (1978) held, fairness to an individual takes

precedence over fairness to a group. Unless the "payment

equality" rating system is legally mandated as the method
for pricing insurance policies for all insurers, some
insurers will continue to rate premiums on the basis of
age, sex and marital status classifications.  They will
assert that the benefit to premium ratio should be based
on sex since there are some "valid" cost differentials

between males and females.

The most pervasive form of sex diserimination in health
insurance is the unavailability of maternity coverage.
Maternity coverage is an essential component of women's
health insurance needs, yet many women in this country
can neither obtain nor afford insurance protection for

conditions related to pregnancy and childbirth.

Currently, there is no requirement that maternity
benefits be included in health insurance contracts in New
Jersey (other than employment related health insurance
which is governed by the federal Pregnancy
Discrimination Act.)3l  Small firms which are not
regulated by Title VII, often do not offer maternity
benefits because of the high premiums incurred by small

groups and individuals.

Insurers claim that maternity coverage should not be

included in health insurance because of the voluntary

3lpyb.L. No. 95-555, 92 Stat. 2076 (1978).

110



nature of the maternity condition.32 Despite this claim,
insurers routinely provide coverage for male-specific
voluntary conditions such as hair transplants, vasectomies
and sports injuries.33 The contradiction in the insurers'
claim becomes apparent when one considers that insurers
refused to provide coverage for breast reconstruction
treatment until New Jersey enacted P.L. 1983, c. 50, c. 51,
e. 52, c. 53 requiring this coverage. It is apparent that a
pattern of differential treatment on the basis of sex
exists.

According to insurers, problems such as "anti-selection"
and "moral hazard" also justify the exclusion of maternity
coverage from health insurance policies. "Anti-selection"
occurs when people purchase the coverage they expect to
use. Insurers claim that persons purchasing maternity
coverage tend to have a child and then allow the policy to
lapse,34 resulting in anti-sclection. "Moral hazard" can
be characterized as an attitude of indifference or a desire
to create a loss brought about by the insurance coverage.
Once people purchase coverage, they may be more likely
to incur losses covered by a policy. Both "anti-selection"
and "moral hazard" are contrary to the insurers' desire to
provide coverage against only those conditions where the

insured has no interest in creating a loss.

32Hearings before the Senate Subcommittee on Antitrust
Monopoly and Business Rights of the Committee on the
Judiciary on S. 2477, 96th Cong., 2nd sess. 12 (1980).

3314,
34Health Insurance Association of America v. Harnett,

Index No. 453/77, Thexton Affidavit §8, filed with the
New York Supreme Court (1977).
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"Moral hazard" and "anti-selection" ocecur in all aspects of
insurance; these problems are not restricted to maternity
benefits, as insurers claim. People purchase any
insurance when they expect they will need the protection
and insured people utilize almost all types of health care
services more frequently than the non-insured. The shift
in the demand for health care, therefore, is not unique to
maternity. What is unique, however, is the level of

resistance to providing this type of insurance.

Among the options the Commission considered for
providing maternity coverage was that of requiring all
health insurance contracts to provide mandatory
maternity benefits. New York is the only state that
requires that maternity benefits be included in every
health insurance contract except those issued to State
employees.35 Following the adoption of the mandatory
maternity benefits law, women in New York State found
it very difficult to purchase individual health insurance.
Many of the insurance companies licensed to do business
in the State decided to no longer issue individual health

insurance contracts.

The adoption of the mandatory maternity provision has
also forced women to pay higher insurance premiums. For
example, Alistate Insurance Company charges a New York
female policyholder with mandatory maternity benefits a
total of $19,96036 for health insurance coverage during

35New York Mandatory Maternity Care Coverage Law
(Chapter 843 of the Laws of 1976) ss 162(a), 253(1-a).

36Allstate Insurance Company, New York, policy form
Hu300, in letter of September 1982.
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her child-bearing years, ages 18-42. A New Jersey female
would pay $16,063 for the same health insurance coverage
without maternity benefits. If a New Jersey female were
to purchase maternity benefits, it would cost an
additional $1,842 (assuming a two child family with single
births) bringing the total health coverage cost to $17,904.
Thus, an insurance policy issued with the mandatory
maternity benefits may cost up to $2,000 more than a
policy which provides an option to purchase separate
maternity coverage. (This poliey is used as an example,
and may not refleet other insurance contracts or the
market as a whole.)

The Commission also considered the option of requiring
maternity benefits only in group contracts, but realized
that this option would not impact upon many groups.
Since the federal Pregnancy Discrimination Amendment
to Title VII37 requires employment related group health
insurance for firms with more than 15 employees to
include maternity benefits, the option would affect only
groups of less than 15 employees or non-employment

groups, a minute portion of the group market.

After considering the above options for offering
maternity coverage to women, the Commission decided
that requiring insurers to offer a mandatory option of
maternity benefits which the insured could choose to
purchase would achieve the best balance of equality and
health care. The mandatory option provides all women
with the opportunity to purchase maternity benefits.
Under the mandatory option plan, those who want
maternity coverage can determine if saving for normal

childbirth is more economical than paying for maternity

37Pub.L. No. 95-555, 92 Stat. 2706 (1978).
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coverage. Those choosing to save for childbirth would
receive one dollar plus interest for every dollar invested
(assuming the money is invested in an interest bearing
account for some period of time) and would bear the risk
of the actual cost of childbirth. Those choosing to
purchase insurance coverage for childbirth would receive
something less than one dollar plus interest for every
dollar invested (for example, the loss ratio should never
be 100% and is typically around 75% - i.e., the insurer
returns .75 cents in benefits for every dollar of premium
paid) but would not bear the risk of the actual cost of
childbirth.38 The mandatory option allows an individual
to select the appropriate method of financing childbirth.
More importantly, many women will be able to purchase
basic health insurance under the option plan for their
basic health needs because of the lower price. The

demand for health insurance is sensitive to price.39

If the mandatory offer of maternity benefits is adopted, it
does not appear that insurers will refuse to sell to persons
of childbearing age. The availability of insurance will not
be impaired. Insurers claim this alternative will enable

them to more accurately price insurance coverage.

Another area of sex discrimination that is prevalent in the
health insurance field concerns the termination of health
benefits to an employee's spouse and children upon death

of or divorce from the employee. Group health insurance

385u9ra note 8 at 34.

39c. Phelps, The Demand for Health Insurance: A
Theoretical and Empirical Investigation (Santa Monica,
CA: The Rand Corporation, 1973), p. 136.
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is available to employed persons through their place of
employment. The coverage provides health benefits to
the worker and may include coverage for the worker's
spouse and children. Group coverage may cease when a
change in employment or family status occurs such as
death, divorce or termination of employment. Upon such
an occurrence, spouses and children are often cut off
from group health benefits, unable to secure replacement
insurance. The termination of health coverage can result
in economic devastation for part-time working women,
homemakers and minor children who are ineligible for any

employment-provided benefits.

Health benefit protection for a spouse and children can
best be achieved by allowing the spouse and children to
continue to be covered under the member's plan or by
providing a conversion privilege. The conversion privilege
permits a beneficiary of a group plan to convert from
group to individual or family coverage upon the
termination of group membership. Because of the
importance of providing such protection, many states
have enacted laws that provide some type of conversion
privileg'e.40 To provide such protection in this state, the
Commission recommends that New Jersey likewise adopt
a comprehensive conversion system. After researching
the laws of the states and corresponding with several
concerned groups, including the Older Women's League,

the Commission makes several recommendations.

40G. Markus, Gaps in Employee Health Benefit
Protection-Legislative Responses From the States
(Washington, DC: Education and Public Welfare Division,
1980), pp. 5-8.
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The Commission recommends that upon divorce all
beneficiaries shall remain eligible to continue to be
covered under the member's plan until either spouse is
remarried or the member's participation in the plan is
terminated. The fact that a member remains married or
becomes divorced should not have an impact upon the
member's health insurance coverage, absent any changes
in membership status or in either spouse's marital status.
Until one of these changes occurs, the former
beneficiaries should be allowed to remain covered by the

group insurance policy.

The Commission similarly recommends that a conversion
privilege be provided to all employees, spouses and
children upon termination of coverage under the member's
plan, unless they are eligible to receive substantially
similar benefits from another source. The benefits
offered under the converted policy shall be substantially
similar to the benefits provided under the member's group

plan.

The Commission suggests that "substantially similar" be
defined to mean that the converted policy will provide the
same types of benefits (i.e. the general coverage of the
plan, such as major medical or hospital services, as well
as options, such as ambulance or nursing services) as
provided by the member's policy. The converted policy
should provide a similar level of benefits, such as amounts
deductible or lengths of stay provided by the member's
policy. The requirement of substantially similar benefits
will ensure that a person be covered for the same types of
claims and that the new coverage provides comparable
benefit levels. The 10% deviation in the benefit level will
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give insurers the flexibility to bring together many of the
converted policies into new groups. It will also alleviate
the administrative cost that would be incurred if identical
benefit levels were required, without sacrificing the
interests of the insured. This will ensure that no one shall
receive inadequate benefits upon termination of their

coverage under the prior plans.

The Commission recommends that all affected persons be
notified of the conversion privilege whenever any event
that may activate the conversion occurs. Without this
notification, many spouses and children may not exercise

the option solely because they are unaware that it exists.

The Commission recommends that the option remain open
for 90 days subsequent to the termination of coverage
under the member's plan. Also, the premiums should not
be payable less frequently than quarterly, and the
premiums must be payable monthly during the first
quarter. It is often difficult for a beneficiary to pay a
large lump sum initially and, therefore, these provisions
will allow some beneficiaries, who otherwise will be
unable to make the initial payments, to be covered by the

conversion poliey.

The Commission recommends that the conversion policy
be issued without evidence of insurability. Similarly,
neither conditions pertaining to health nor experience
under converted policies shall be acceptable bases for
establishing rates for conversion policies. Excluding these
types of evidence from the calculation of rates will
prevent insurers from raising rates to prohibitive levels.

The Commission's recommendation seeks to ensure that
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people are provided with benefits and costs that are
substantially similar to those that existed under the
member's plan without being required to pay excessive

premiums for the coverage.

These recommendations for conversion apply to
employees covered by group plans, health maintenance
organizations, medical service corporations (Blue Shield),
Hospital Service Corporations (Blue Cross), and self-

insured health plans.

A coordination of benefits provision appears in most group
health insurance policies and is designed to prevent double
recoveries by insureds, to contain the cost of health
insurance and to prevent fraud. Coordination operates in
two phases to determine coverage when a person is
covered by more than one group plan. First, the rules
determine whieh of the two plans pays first. Next, they

determine how much the second carrier pays.

Under the current New Jersey Department of Insurance
internal procedures, when a claim is made for a dependent
child, the coordination of benefits provides that the
father's plan pays first and the mother's plan pays second.
This hierarchy is sexually discriminatory and may be
economically detrimental to the family.

During the Commission's February 1982 public hearing on
sex diserimination in insurance, testimony was presented
by Dr. Patricia Kenschaft, a divorced custodial parent.
Dr. Kenschaft spent six months obtaining payment by her
insurer for a $182.90 bill, because her insurer, pursuant to

former Department of Insurance procedures which were
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changed in 1983, assumed that the divorced father was the
primary source of the child's income. The sex bias in the
above procedures served the administrative convenience
of the insurance industry and discriminated against a
mother who was financially responsible for her child's
health care.

To clarify the issue the Commission recommends that the
Department of Insurance adopt a coordination of benefits
regulation which will determine coordination on a sex
neutral basis. This regulation may be modeled after the
December 1984 National Association of Insurance
Commissioners' (NAIC) Model Regulation on Group
Coordination of Benefits, proposed for adoption in all
states. This proposed regulation would not alter the
amount received by the claimant; it will only change the
order of policy payment. Thus, under S4(dXII)}B) a
divorced or separated parent who has not remarried and
who has custody of the child shall be covered by the
policy of that parent before a plan of the noncustodial
parent. When a divoreced custodial parent has remarried,
the benefits of a plan which covers the dependent child
shall be determined before the benefits of a plan which
covers that child as a dependent of the step-parent or
which covers that child as a dependent of the parent
without custody. If there is a court decree which
otherwise establishes financial responsibility for the
health care expenses of the child, the financially
responsible parent's plan shall be determined before the
benefits of any other plan which covers the child as a
dependent.
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STATUTE
N.J.S.A. 17B:30-12
Unfair diserimination

SYNOPSIS
This statute precludes the use of race, creed, national
origin or ancestry in the issuance, withholding, extension

or renewal of health insurance.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 3 of Senate Bill 559

DISCUSSION

The Fair Trade Practice Act in Chapter 30 of New Jersey
Statutes Annotated Title 17B regulates the rates and
benefits of insurance coverage. The act prohibits
diserimination, but does not include protection against sex
and marital status discrimination. Consequently, the
insurance industry uses a sex-based rating system which
unfairly charges women and unmarried persons more for
private health insurance.

The Commission recommends that equality in health
insurance be achieved by adopting the "payment equality"
system currently used by Blue Cross and Blue Shield of
New Jersey. Under the "payment equality" system, men
and women pay equal premiums; sex cost differentials, if
existent, are accounted for by a higher loss ratio (% of
premium returned in the form of benefits) for individuals
with higher costs. As a result individuals with a high
utilization of health care receive greater benefits per

dollar invested.
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To implement the "payment equality" system, the
Commission expands the protection against diserimination
in the Fair Trade Act to include sex, and recommends
that the bill be amended in committee to include marital
status.
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STATUTE
N.J.S.A. 17:48A-6.5

Corporations, ete. Finance Insurance

SYNOPSIS
This section excludes second surgical opinion benefits for
cosmetic, pregnancy-related, dental and podiatrie

surgery, and sterilization under Blue Shield coverage.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 560

DISCUSSION
The present law discriminates against women by excluding
second surgical opinions benefits coverage from a
pregnancy-related surgery or a sterilization. The second
surgical opinion is based upon a physician's examination of
a person for the purpose of evaluating the advisability of
that person undergoing an elective surgical procedure.
The Commission deletes the exelusion of benefits for

pregnancy and sterilization.
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STATUTE
N.J.S.A. 17:48-1 et seq.
Corporations, etc. Finance Insurance

SYNOPSIS
This chapter concerns the regulation, establishment,
maintenance, and operation of medical service

corporations and medical service plans.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Section 2 and 3 of Senate Bill 560

DISCUSSION
The Commission supplements this chapter with a new
section that requires Blue Shield to offer coverage of

certain expenses of pregnancy and childbirth.

Currently there is no requirement that maternity benefits
be included in health insurance contracts in New Jersey.
Insurers claim maternity coverage should not be included
because of the voluntary nature of the condition, yet
insurers routinely provide coverage for male-specific
voluntary conditions such as hair transplants, vasectomies

and sports injuries.

Maternity coverage, when available, often carries more
limitations and restrictions than other health insurance
coverage. It may be subject to an initial waiting period of
as long as ten months, during which no benefits can be

claimed. The insurance industry uses this restriction to
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discourage adverse selection of women who would
purchase maternity coverage for a planned and imminent
pregnancy. Insurance companies do not always lift the
waiting period for such unplanned ocurrences as
premature birth, miscarriage, or other complications of

pregnancy.

As a result of these discriminatory practices, women find
themselves potentially liable for the full costs of
pregnancy, a curious treatment by an industry whose
primary function it is to spread risk. Therefore the
Commission recommends that a mandatory option to
purchase maternity coverage be included in all health
insurance contracts. Under a New Jersey Department of
Insurance regulation (N.J.A.C. 11:4-16.6) certain minimum
standards for health insurance policy benefits are
prescribed. Paragraph (b)5, states that "[pJolicies which
provide normal pregnancy and childbirth benefits shall
cover pregnaney if conception occurs after the effective
date of coverage or after a probationary period of not
more than 30 days after the effective date of coverage."
The next paragraph in the regulation (N.J.A.C. 11:4-
16.6(b)6) provides that "[iln the event the insurer cancels
or refuses to renew, policies providing normal pregnancy
benefits shall provide for an extension of benefits as to
pregnancy commencing while the policy is in force and for
which benefits would have been payable had the policy
remained in force." The Commission recommends that
the bill be amended in committee to incorporate the
Department of Insurance's regulatory provisions. The
Commissioner of Insurance should promulgate the rules

and regulations necessary to effectuate the new law.
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STATUTE
N.J.S.A. 17B:26-2.6

Health insurance exclusions

SYNOPSIS
This statute excludes second surgical opinion benefits for
cosmetic surgery, pregnancy-related, dental and podiatrie
surgery, and sterilization under commercial individual

health insurance coverage.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 561

DISCUSSION
The Commission deletes the exelusion of pregnancy-
related surgery or sterilization benefits. For a full
discussion of the Commission's rationale see page 122 of

this report.
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STATUTE

N.J.S.A. 17B:26-1 et seq.
Health insurance other than group and blanket insurance

SYNOPSIS
This chapter concerns the regulation of commercial

health insurance benefits.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Section 2 and 3 of Senate Bill 561

DISCUSSION
The Commission supplements this chapter with a section
that requires commercial individual health insurers to
cover certain expenses of pregnancy and childbirth. For a
complete discussion of the Commission's rationale see

page 123 of this report.

126



STATUTE
N.J.S.A. 17:48A-1 et seq.

Corporations, ete. Finance Insurance

SYNOPSIS
This chapter concerns the regulation, establishment,
maintenance and operation of hospital service

corporations and hospital service plans.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 562

DISCUSSION
The Commission supplements this chapter with a section
that requires Blue Cross to provide benefits for certain
expenses of pregnancy and childbirth. For a complete
discussion of the Commission's rationale see page 123 of
this report.
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STATUTE
N.J.S.A. 17B:27-46.7
Group health insurance

SYNOPSIS
This statute excludes second surgical opinion benefits for
cosmetic, pregnancy-related, and podiatric surgery, and
sterilizations under commercial group health insurance

coverage.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 563

DISCUSSION
The Commission deletes the exclusion of pregnancy-
related surgery or sterilization benefits. For a complete
discussion of the Commission's rationale see page 122 of

this report.
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STATUTE
N.J.S.A. 17B:27-1 et seq.

Group health insurance

SYNOPSIS
This chapter concerns the regulation of group health

insurance benefits.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Section 2 and 3 of Senate Bill 563

DISCUSSION
The Commission supplements this chapter with a new
section that requires commercial individual health
insurers to provide a mandatory option for maternity
coverage in all health insurance contracts. For a
complete discussion of the Commission's rationale see
page 123 of this report.
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STATUTE
N.J.S.A. 17B

Insurance

SYNOPSIS
This title concerns the regulation and requirements of

health insurance benefits.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Sections 1 to 6 of Senate Bill 1702
Sections 1 to 6 of Assembly Bill 2251

DISCUSSION
The Commission provides for a mandatory conversion
privilege for employer health benefit programs. The
conversion privilege provides that upon termination of
group coverage, the former employee, the beneficiary
spouse and minor children shall have the option to
purchase a converted policy. The converted policy must
provide (a) benefits substantially similar to those in the
group policy; (b) that premium rates charged are no
greater than those applicable to individually underwritten
standard risks for the type and amount of insurance
provided; (c) issuability without evidence of insurability;
(d) that premiums are payable monthly during the first
quarter and quarterly thereafter; and (e) for the inclusion
of pre-existing conditions covered in the group or family
policy. In addition, following a grant of divorce to a
member of a group health insurance policy, the member's

spouse and minor children shall remain eligible for
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continuing benefits until either the member's plan is
terminated, the member or spouse is remarried, or until

such time as provided in the divorce decree.

The above provision of the conversion privilege protects
both members and their former spouses and children from
being cut off from health benefits following a change in
employment or family status. Presently, very little
protection is available when group benefits are
terminated particularly if the beneficiaries are part-time
working women and homemakers who have little access to

employer-sponsored health insurance.
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STATUTE
N.J.S.A. 17:48-6
Contracts; Certificates; Contents

SYNOPSIS
This section requires hospital service corporations to
make separate individual coverage available to a group
member's spouse upon termination of group coverage due
to divorce. The spouse must make application for such

coverage within 31 days following the date of termination.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 1703
Section 1 of Assembly Bill 2250

DISCUSSION
The mandatory conversion privilege provided for in the
other sections of this bill makes this provision
unnecessary. The Commission thus deletes the individual

coverage available to non-group members.

132



STATUTE
N.J.S.A. 17
Insurance
SYNOPSIS
This title concerns the regulation and requirements of
health insurance benefits.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Sections 2 to 7 of Senate Bill 1703
Sections 2 to 7 of Assembly Bill 2250

DISCUSSION
The Commission provides for a mandatory conversion
privilege for all hospital service corporation health plans
(Blue Cross). For a complete discussion of the

Commission's rationale see page 130 of this report.
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STATUTE
N.J.S.A. 17B:26-2

Form of policy; Requirements

SYNOPSIS
This statute concerns the regulation and requirement of
group health insurance benefits. Subsection i of this
section provides that whenever a person is no longer
entitled to individual or group coverage due to divorce,
separate coverage shall be made available by the insurer

on an individual or non-group basis.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 1704
Section 1 of Assembly Bill 2249

DISCUSSION
The Commission deletes the reference to group coverage
in this subsection. The continuation and conversion
privileges applicable to group coverage are provided for in
the other sections of the Commission's bills. Therefore
this subsection should only apply to individual insurance

coverage.
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STATUTE
N.J.S.A. 17B:26-2 and 17B:27-1 et seq.
Group health insurance: Definitions and requirements

SYNOPSIS
This chapter concerns the regulation and requirements of

group health insurance policies.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Sections 2 to 8 of Senate Bill 1704
Sections 2 to 8 of Assembly Bill 2249

DISCUSSION
The Commission provides for a mandatory conversion
privilege in all group health insurance policies issued by
commercial insurers. For a complete discussion of the

Commission's rationale, see page 130 of this report.
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STATUTE
N.J.S.A. 17:48A-5
Subseription contracts

SYNOPSIS
This section requires medical service corporations to
make separate individual coverage available to group
member spouses upon termination of group coverage due
to divorce. The spouse must make application for such

coverage 31 days following the date of termination.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 1705
Section 1 of Assembly Bill 2248

DISCUSSION
The mandatory conversion privilege provided for in the
other sections of this bill makes this section unnecessary.
The Commission deletes the coverage available to non-

group members.
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STATUTE
N.J.S.A. 17

Insurance

SYNOPSIS
This title concerns the regulation and requirements of

health insurance benefits.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Sections 2 to 7 of Senate Bill 1705
Sections 2 to 7 of Assembly Bill 2248

DISCUSSION
The Commission provides for a mandatory conversion
privilege for all medical service corporation subscriber
contracts (Blue Shield). For a complete discussion of the

Commission's rationale see page 130 of this report.
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STATUTE
N.J.S.A. 26:2J-1 et seq.
Health Maintenance Organizations

SYNOPSIS
This chapter regulates health insurance provided by health

maintenance organizations.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Sections 1 to 7 of Senate Bill 1707
Sections 1 to 7 of Assembly Bill 2247

DISCUSSION
The Commission provides for a mandatory conversion
privilege for all health maintenance organization
enrollees. For a complete discussion of the Commission's
rationale see page 130 of this report.
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DISABILITY
Disability insurance replaces the lost earnings of an
individual who is unable to work as a result of sickness or
injury.41 Arbitrary and diseriminatory rates exists in
disability coverage because some insurers view women as
dependents and part-time workers for whom protection
from the economic hardship of disability is unnecessary.42
Since women comprise over 50% of the work force and
are the principal wage earners in one in six families, there
is a clear economic need for disability coverage for
women. Yet disability coverage is often not available or
at least restricted in terms and conditions because
insurers fail to recognize the economic worth of the work

that women perform.

The availability of disability insurance is a much greater
problem for women than for men.43 Very few insurance
companies offer disability income insurance to

homemakers.44 Insurers fail to recognize that home-

4lynited States Commission on Civil Rights, Consultation
on Discrimination Against Minorities and Women in
Pensions and Health, Life and Disability Insurance, Vol. II
(1978), p. 1189.

42Hearings before the Subcommittee on Consumer
Protection and Finance of the Committee on Interstate
and Foreign Commerce on H.R. 100, Nondiscerimination in
Insurance Act, 96 Cong., 2nd Sess. 250 (1980).

43california Commission on the Status of Women, Women
and Insurance (1975).

441,etter from Health Insurance Association of America

to Commission on Sex Discrimination in the Statutes (May
3, 1982).
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makers may incur expenses for things such as
housekeeping or child care when they become disabled.
Firms which do wunderwrite homemaker's disability
insurance often place unique and severe limitations on the
policy. For example, Nationwide Insurance Company's
disability income policy normally offers benefit periods of
up to eight years, but in the case of homemakers the
company limits the benefit period to one year and to only
$300 per month of indemnity.49 These benefits, a total of
$3,600, fall far short of the estimated cost of
homemaking and child care. Men with similar risk factors

often do not face these same underwriting limitations.

Jobs that are traditionally "female" in nature46 do not
offer disability insurance benefits. For example, women
employed as waitresses or domestic aides almost
uniformly are not provided disability insurance benefits by
their employers.47 Disability benefits are also
unavailable for part-time positions, and these positions
are held by many more women than men.

Insurance premium structures also diseriminate against
women in disability insurance. Disability insurers, citing a
New York State study, claim that the cost differentials
between males and females are as high as 2.22 times

45 etter from Nationwide Insurance Company to New
Jersey Commission on Sex Discrimination in the Statutes
(November 17, 1982).

46New dersey Commission on Sex Discrimination in the
Statutes, An Analysis of Wage Discrimination in New
Jersey State Service (1983), p. 11.

47Supra note 41, Vol. I at 90.
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greater for females.48 In a study of 525 policies available
to both males and females, rate differentials of 1% to
104% higher for females were found in 503 of the
policies.49 The enormous disparity in rates for disability
insurance indicates that there is no uniformity in dealing
with the sex differential and that the policy selected by
any given ecompany is at the very least arbitrary.90

Even when disability insurance is available to women,
coverage for any disabling effects of pregnancy or
pregnancy-related conditions is either excluded or subject
to additional premium costs.?] Insurers claim that
pregnancy is a voluntary condition resulting in a health
care need that should not be paid for by insurance®2, yet
these same requirements do not exist for male specific
voluntary disablements such as a vasectomy or a hair

transplant.53 People who abuse their bodies by drinking,

48New York Insurance Department, Disability Income
Insurance Cost Differentials Between Men and Women
(1976).

49Dee Dee Aherne and Betsy Bliss, The Economies of
Being a Woman (NY: MecGraw, 1977), p. 127.

5014. at 128.

Slunited States Commission on Civil Rights, Consultation
on Discrimination Against Minorities and Women in
Pensions and Health, Life and Disability Insurance, Vol. I
(1978), pp. 89-90.

92Naomi Naierman, Ruth Brannon, and Beverly Wahl, Sex
Discrimination In Insurance: A Guide for Women
(Washington, DC: Women's Equity Action League, 1977),
p. 478.

5314.
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smoking, improper diet or who otherwise disregard their
health find that the resultant illnesses from the voluntary
behavior are covered by disability insurance.%4 This
differential treatment is due, at least in part, to the easy
identification of women as a sub-group, their lack of
economic power as a sub-group, and the incidence level
differentials between pregnancy and other "voluntary"

conditions.

When the Commission drafted the pregnancy
discrimination section of its employment bill in 1979,99
the amendment to the law provided protection against
discrimination in the area of employment-related
disability coverage, but did not address those women
being denied adequate disability protection in the private
sector. To fill this gap the Commission recommends that
disability insurance benefits be provided for pregnancy
and childbirth on an equal level with other covered
disabilities.

94supra note 51 at 215.

95P.L. 1980, ¢. 90 (C. 34:2-21.15 et seq.), (October 1979)
"Sex Discrimination in the Employment Statutes.”
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STATUTE
N.J.S.A. 17B
Insurance

SYNOPSIS
This title concerns the regulation of group and individual

health insurance.

RECOMMENDATION
Supplement

BILL NUMBER AND SECTION CITATION
Section 6 of Senate Bill 559.

DISCUSSION

Presently women comprise over 50% of the work force.
An increasing number of them have become the sole or
principle family wage earners, underscoring their need for
protection against loss of income. Disability insurance
provides this protection against lost earnings but it is
often unavailable to women because insurers fail to
recognize the economic worth of the work that women
perform. Individuals in jobs that are traditionally female
dominated, such as homemaking, and in part-time
positions are often unable to obtain disability benefits.

When disability coverage is available to women, it most
often excludes coverage for pregnancy and childbirth.
Insurers claim that maternity is a voluntary eondition and
thus should not be paid for by insurance. Yet, coverage is
available for male specific voluntary disablements such as

a vasectomy or a hair transplant.

143 New Jersey State Library



To eliminate the inequities in disability insurance, the
Commission recommends that pregnancy and childbirth
benefits be provided by all disability policies to the same
extent as benefits are provided for any other covered
disability, and that benefit rates be determined on a sex

neutral basis.
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AUTOMOBILE
New Jersey automobile insurance is priéed according to a
rate classification system.96 The plan presently used by a
majority of the State's insurers has 217 classes which
produce as many as 234,360 different rates for identical
coverage by combining factors for sex, age, marital
status, use of car and place of residence.?? Sex and
marital status classifications are responsible for large
rate differentials between males and females, and in
particular for the consistently higher premiums charged
to young males. Insurers assert that the premium
disparity is justified by the fact that male drivers have a
higher accident rate than female drivers. An analysis of
the industry's data, however, indicates that there is no
causal relationship between sex and accident rate or
driver performance and that sex based classifications in
fact cause unfair cross subsidization among different

classes of insureds.

In February 1982, the Commission conducted a public
hearing on insurance and heard testimony concerning the

automobile rate classification system.%8 Ms. Verice

56Hearing on Automobile Insurance Classification and
Related Methodologies, Final Determination: Analysis
and Report, New Jersey Department of Insurance 17
(1981).

971d. at 2L.
58Hearing before the New Jersey Commission on Sex

Diserimination in the Statutes on Sex Diserimination in
Insurance. (1982). -
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Mason, Esq., from the Department of the Public Advocate
testified that sex and marital status eclassification
variables are a phenomenon of the last thirty years. Prior
to 1950, the only classification variables used were
driving record, usage and the presence of operators under
twenty-five years of age. In the early fifties new entrants
into the insurance market, known as direct writers,
targeted specific segments of the market. By using sex
and other demographic variables, in addition to the few
driving record and usage classifications already in
existence, the direct writers were able to secure a
foothold in the marketplace by offering lower premiums
to selected groups of drivers. In order to remain
competitive, the traditional or stock insurance companies
began to utilize the status-class rating factors.99

According to Philip Stern, former Chief Actuary of the
New Jersey Insurance Department, who participated as an
industry actuary in the formulation of the first
classification plans, the use of sex based classifications
arose from preconceived stereotypes that young drivers,
in particular young males, had a higher number of

accidents than other groups of drivers.60 As a result,

9914, at 13-15 (Testimony of Verice Mason.)

60Supra note 56 at 92.
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young males were rated as a separate higher risk elass so
others could enjoy lower insurance rates.6l Although
separate rates for females were later discussed, they
were deemed unnecessary because of the traditional view
that females do not drive as much.62

Sex has been accepted in the insurance industry as a good
indicator of loss likelihood for youthful drivers.63 There is
no direct causal relationship between sex and accident
propensity.64 Sex is used as a proxy or indirect measure
of other more direct variables such as mileage and
maturity. Industry representatives assert that the use of
sex as a rate classification factor is a practical method
of distributing costs among insureds. Insurers also assert
that sex based classifications are clearly based upon
statistically supportive data. The Commission examined
the industry's data to determine if sex is in fact an

accurate and equitable classification factor.

6l1q. For example, the National Association of
Independent Insurers stated in testimony to the
Commission that in New Jersey, young males' rates would
decrease by 16% and young females' would increase by
46% if sex were eliminated. These figures, however, are
based on the unrealistic assumption that no new causally
related factor would be adopted. All states that have
eliminated sex and marital status as rating factors have
either mandated that new factors be used or have seen
competitive market forces develop new factors.

62Supra note 56 at 92 (testimony of Philip Stern).

63Massachusetts Division of Insurance, Automobile
Insurance Risk Classification: Equity and Accuracy
(Boston, MA, 1978), p. 9.

6414,
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‘The Commisson determined that analyses of automobile
insurance data produce conflicting and inconeclusive
results. While some studies indicate that males are much
more costly to insure than females, other studies show
that females are more expensive to insure. These
conflicting results prove that sex is not a valid predictor

of risk in automobile insurance.

Insurance data in two recent studies submitted to
Congress by the Alliance of American Insurers, a national
trade organization, was analyzed by the Commission.69
The first study showed that males under age twenty-five
have an average loss of $307.46 per car compared to an
average per car loss of $193.92 for females under age
twenty-five.66 However, when mileage differences are
taken into account, females are generally more expensive
to insure than males per mile. Mileage adjusted data
indicates that between ages 20-24, females have 64%

65First study: Non-discrimination in Insurance, Hearings
on H.R. 100 before the Subcommittee on Commerce,
Transportation, and Tourism, 97th Cong., 1st Sess. 199 -
201 (1981); Second study: Hearing on H.R. 100 before the
Subecommittee on Consumer Protection and Finance, 96th
Cong., 2nd Sess. 382 - 83 (1980).

66Hearing on H.R. 100 before Subcommittee on

Commerce, Transportation and Tourism, supra note 67 at
301.
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more accidents per mile67 and are 35% more expensive to

671d. at 199-201 - source of data.

Accidents per mile for males and females
ages 20 to 24:

Males:
Liability Collision Comprehensive
(.1316 + .1821 + 1132) = .4269
ace. p/car acc. p/car acc. p/car Total

under age 25 under age 25 under age 25 acc. p/car

4269 / 11,425 = .000037365
ace.  avg. ann. mi. ace,
p/car age 20 - 24 p/mi.

.000037365 x 10,000 = .37365
ace.
p/10,000 mi.

Females:
Liability Collision Comprehensive
(.1018 + 1452 + .0796) = .3266
ace. p/car acc. p/car acc. p/car Total

under age 25 under age 25 under age 25 acc. p/car

.3266 / 5,322 = .000061367
acc. avg. ann. mi. acc.
p/car age 20 - 24 p/mi.

.000061367 x 10,000 = .61367
ace.
p/10,000 mi.

Based on the above data, between ages 20 to 24 females
file 64% more claims per mile than males.
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insure on a per mile basis than men.68 Between ages 16-
19, females have 17% more accidents per mile than

681d. - source of data.

Accident cost per 10,000 miles
for males and females ages 20 to 24:

Males:
Liability Collision Comprehensive
($961 x .1316) + ($788 x .1821) + ($330 x .1132) = $307.32
avg. acce. avg. ace. avg. acce. cost
cost p/ecar cost p/car cost p/car p/car
p/acec. p/acc. p/acc.
$307.32 / 11,425 = .0268987
cost avg. mileage avg. cost
p/car age 20 - 24 p/mi.

.0268987 x 10,000 = $268.99
cost p/10,000 mi.

Females:
Liability Collision Comprehensive
($825 x .1018) + ($609 x .1452) + ($270 x .0796) = $193.90
avg. acc. avg. acc. avg. acc. cost
cost p/car cost p/car cost p/car p/car
p/acc. p/ace. p/ace.
$193.90 / 5,322 = .0364343
cost avg. mileage avg. cost
p/car age 20 - 24 p/mi.

.0364343 x 10,000 = $364.34
cost p/10,000 mi.

Based on the above data, between 20 to 24 females are
35% more expensive to insure than males.
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males69 but males are only 4% more expensive to

6914d. - source of data.

Accidents per 10,000 miles for
males and females ages 16 to 19:

Males:
Liability Collision Comprehensive
(.1316 + .1821 + J1132) = .4269
acc. p/car ace. p/car acc. p/car Total
acc. p/car
4269 / 5,461 = .000078172
ace. avg. ann. ace. p/mi.
p/car mileage
.000078172 x 10,000 = .78172
ace. p/10,000 mi.
Females:
Liability Collision Comprehensive
(.1018 + 1452 + .0796) = .3266
ace. p/ear ace. p/car acc. p/car Total
acc. p/car

3266 / 3,586 .000091076
acce. avg. ann. acc. p/mi.
p/car mileage

.000091076 x 10,000 = .91076
ace. p/10,000 mi.

Based on the above data, between ages 16 to 19 females
have 17% more claims per 10,000 miles than males.
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insure.70

The second study, which was conducted by the California
Insurance Department, also proved that on a mileage
adjusted basis in most age groups females had more
accidents than males.”l The industry submitted data
showed that male drivers had 55 accidents per hundred
drivers while females had 29 accidents per hundred
drivers at age 21.72 However, when mileage was
adjusted, the data showed that females at age 21 had 25%

7OSuQra note 68 - calculations for cost per car.

Accident cost per 10,000 miles for
males and females ages 16 to 19:

Males:
$307.32 / 15,461 = 0562754
cost p/ecar  avg. ann. mileage avg. cost p/mi.

.0562754 x 10,000 = $562.75
cost p/10,000 mi.

Females:
$193.90 / 3,586 = .0540713
cost p/car  avg. ann. mileage avg. cost p/mi.

.0540713 x 10,000 = $540.71
cost p/10,000 mi.

Based on these figures, males between ages 16 to 19 are
only 4% more expensive to insure than females.

TlHearing on H.R. 100 before Subcommittee on Consumer
Protection and Finance, supra note 65.

721d. at 382 - 383.
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more accidents per mile.”3 Utilizing cost data submitted
by the industry in the first study, females at age 21 are
3.5% more expensive to insure per mile.74 At all

73Accidents per mile for males and females, age 21.

Males: .55 / 17,306 = .00003178
ace. avg. ann. ace. p/mi.
p/driver mileage

.00003178 X 10,000 = .3178
ace. p/10,000 mi.

Females: .29 / 17,273 = .00003987
acce. avg. ann. ace. p/mi.
p/driver mileage

.00003987 X 10,000 = .3987
acc. p/10,000 mi.

Based on these figures, at age 21, females have 25% more
accidents than males per mile.
T45ee supra note 68 - source of data for cost per car.

Accident cost per 10,000 miles for males and females.

Males: $307.32 / .4269 = $719.89
cost acce. cost
p/car p/car p/ace.

$719.89 X .3178 = $228.78

cost acc. cost

p/acc. p/10,000 mi. p/10,000 mi.

Females: $193.90 / .3266 = $593.69

cost acc. cost
p/car p/car p/ace.

$593.69 X .3987 = $236.70

cost acc. cost

p/acc. p/10,000 mi. p/10,000 mi.

Based on this data, at age 21, females are 3.5% more
expensive to insure than males.
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ages, females had 57% more accidents per mile?9 and
were 30% more expensive to insure on a per mile basis.?6
The data supports the Commission's position that per mile

75See supra note 65 - source of data.

Accidents per mile for males and females - all ages.

Male: 31/ 17,108 = .00001812
ace. mi. acc.
p/driver p/driver p/mi.

.00001812 x 10,000 = .1812
ace. p/10,000 mi.

Females: .20 / 7,011 = .00002853
acc. mi. acc.
p/driver p/driver p/mi.

.00002853 x 10,000 = .2853
ace p/10,000 mi.

Based on the above data, at all ages, females have 57%
more accidents per mile.

76g5ee supra note 65 - source of data.

Accident cost per 10,000 miles for males and females -all
ages.

Males: $719.89 x .1812 = $130.44
cost ace. cost
p/ace. p/10,000 mi. p/10,000 mi.

Females: $593.69 X .2853 = $169.38
cost acc. cost
p/acc. p/10,000 mi. p/10,000 mi.

Based on the above data, at all ages, females are 30%
more expensive to insure than males.
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mile driven, there is no significant difference between
males and females who drive the same amount and have
approximately the same driving experience. The
difference between males and females that exists on a per
mile basis is a function of the decreasing rate of
accidents per additional mile as total driver mileage
increases. That is, as an individual drives more, that
individual becomes more "road experienced" and less

accident prone.

When factors other than sex are taken into account, it
appears that the driver's sex has little or no impact on
driving performance. With relatively simple adjustments
for mileage and age the accident differential between

males and females has been reduced to less than 59%.

Two other practices of the automobile insurance industry
contribute to the present diserimination between male
and female drivers. One is the cost allocation system
used by the industry and the other is the industry's data

collection system.

The cost allocation systems used by the insurance industry
tend to discriminate against persons in high rate
classifications, such as young males. Traditionally, the
allowance for an insurer's expenses of doing business has

varied in direct proportion to the premium rate.”’ Some

A person who has a $300 premium would pay $105
toward the insurers' expenses, while a young male in
Newark might pay $525 toward the company's expenses -a
$420 difference! (Cost = $.35 New Jersey Department of
Insurance Report, p. 442 105/300 - $.35), Massachusetts
Division of Insurance, Automobile Insurance Risk
Classification: Equity and Accuracy (Boston, MA: 1978), p.
121.
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of the expenses do vary with the premium (to the extent
that the premium is priced correetly) such as claims
settlement administration. Other costs, such as executive
compensation, do not vary with policy cost. To the extent
that the costs do not vary, young males will be unfairly
diseriminated against by having to subsidize the policies
of other insureds. The amount paid by members of the
highest rate class for company expenses can often exceed
the total premium paid by persons in lower rated
classes.”8 This system of cost allocation was developed
fifty years ago, at least in part because of data
manipulation limitations.79 Those technological
limitations no longer exist. Due to elemental notions of
fairness, a pricing system that charges much higher
expense amounts to some policyholders on the basis of
assumptions, tradition and administrative convenience

should no longer be tolerated.

The second and perhaps more important cost allocation
issue is the utilization of a multiplicative or additive
pricing formula. Under traditional pricing, the territorial
cost ratios and driver class ratios are multiplied to
compute the final price.80

781d.
7914,

801f the territory ratio was two (average claim cost is two
times the State average), the driver class ratio was two,
and the Statewide base ratio was $100, then the
hypothetical person would pay 2 x 2 x $100 = $400, while a
person with a territory factor and a driver class of one
would only pay $100. The overcharge caused by this model
for young men in Newark is $175. New Jersey Department
of Insurance Report, p. 431.
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Because of the rapidly increasing cost of insurance, this
method of pricing has come under attack, due to the large
price differentials. This methodology tends to
systematically overcharge the highest rated drivers,
young males. Premiums of the magnitude that young
males must pay would be a problem in any event, but are
unconscionable when they result in part from a rating

system that systematically overcharges them.

An alternative model called the additive least squares
model has been proposed.3l The maximum overcharges
with this model are less, but more importantly they are
not coalesced in the highest rated classes.82 Statistically,

the additive least squares model is more accurate.

Given the availability of a more accurate and more
equitable estimating method, the use of the multiplicative
model is discriminatory towards those persons in the
highest rated classifications. The multiplicative model
forces one group of insureds to subsidize the cost of
insuring another, diseriminating in many cases against

those who can least afford insurance.

8lynder the additive least squares method the factors
were added together and then combined with the
Statewide base ratio. For young men in Newark the
overcharge caused by the additive model is $150 less than
that caused by the multiplicative model.

Supra note 77 at 35.

82 Automobile Insurance Risk Classification, supra note 77
at 35.
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The second practice which causes a diseriminatory impact
on insurance rates is the industry's data collection
method. Insurance experience data is distorted because
the data collection methodology charges all accidents to
the highest rated driver on a policy regardless of the
person actually involved in the accident. This accounting
methodology implies that all drivers' cars are driven not
only by the insured, but are also driven by a standard
group of other individuals. As a person's rating becomes
higher (e.g. young single males under age 25) the standard
group becomes larger. This has the effect of increasing
premiums in the young single male classifications, and of
reducing the premiums for drivers over the age of 30, to
whom it is more likely that the insurance industry will

desire to sell other types of insurance.

If the insurer's goal is to rate the true risk of the car,
they could, for example, allocate the costs between the
vehicles' usual drivers, or apportion costs in some other
manner which more accurately apportions costs in the
individual case. The young single male who is not an
"occasional” operator of a parent's car at his family's
home is likely to have a different and larger group of
other people driving the car than would a young single
male living alone. Yet, both individuals would be charged
the same rate, assuming all other factors are equal,
despite the fact that the former may have many times
more people driving the vehicle for many times greater
mileage than does the latter. Thus, under the current
plan neither the drivers nor the cars have been rated
accurately as a result of the data collection and cost
allocation.
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To address the problem of sex diserimination in insurance,
New Jersey's former Insurance Commissioner83 James
Sheeran issued an order in April 1981 to prohibit the use of
sex, marital status, and good student status as
classification variables in automobile insurance rates.
This order was based upon a comprehensive hearing
conducted by the Department of Insurance84 which
indicated that sex-based classifications per se were
unfair. The implementation of this order, however, has
been delayed due to a stay of the order filed by the
insurance industry89 and granted by the New Jersey
Superior Court. The Commissioner's motion to vacate the
stay was denied July 16, 1981 and the stay is still pending.

The insurance industry's use of sex-based classifications,
unfair pricing allocations, and distorted data collection

methods all contribute to the present sexually

83N.J.S.A. 17:29A-7 et seq. authorizes the Commissioner
of the Department of Insurance to regulate and
disapprove of any rating system which is unreasonable,
excessive or unfairly diseriminatory.

84Hearing on Automobile Insurance, supra note 56 at 275-
283.

85Brief for Appellants, In re Hearing on Automobile
Insurance Classifications and Related Methodologies
(Docket No. A.3909-80). The plaintiffs argue that the
stay should be granted to avoid irreparable injury because
compliance with the order would result in an expenditure
of millions of dollars. Furthermore, they state that the
order is arbitrary, capricious, and unreasonable, and
unsupported by the substantial credible evidence in the
record. In the brief's second point they state that the
order is not in conformity with legislative intent and the
commissioner's action exceeded his statutory authority.
In point three, the brief argues that the commissioner's
action is invalid because he failed to give notice of the
order and it was not submitted to the Legislature for
approval.
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diseriminatory automobile insurance system. The
purported justification for the entire risk classification is
inadequate and is unable to account for 87% of the
variation in losses between individuals.

The industry's data indicates that a driver's sex is able to
explain less than 5% of the total variation in risk, is not
an accurate predictor, and yet is responsible for rate
differentials of many times greater magnitude. This
results in large overcharges to many of the State's
drivers, particularly young males. The Commission
believes that sex as a factor violates principles of fairness
and should not be used. The Commission recommends
that the industry utilize more sophisticated analyses of
neutral risk factors such as use differentials and vehicle
differentials, and examine the interaction effects

between these factors to determine insurance rates.
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STATUTE
N.J.S.A. 17:29A-4

Rates; establishment; considerations

SYNOPSIS
This statute provides that every rating organization make
rates that are not unreasonably high and do not unfairly
discriminate between risks. It permits every rating

organization to adopt basic classifications.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 4 of Senate Bill 559

DISCUSSION
Sex and marital status are accepted in the automobile
insurance industry as valid indicators of risk. Yet neither
sex nor marital status are causally related to driver
performance according to the Commission's analysis. In
fact together they explain less than 5% of all variations,

and are responsible for large premium differentials.

Sex and marital status classifications are based on
stereotypes that are no longer appropriate in view of
contemporary standards of equality and are not accurate
calculators of risk. Therefore, the Commission eliminates
these classifications from the private passenger
automobile rating system by amending the statute to
provide that sex and marital status shall not be considered

in determining private passenger automobile rates.
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LIFE
Life insurance provides a specified payment to a specified
beneficiary upon the death of the poliecy-holding insured.
Annuities, on the other hand, provide periodic payments
which begin at some future date and continue throughout
the life of the insured. Rates for life insurance and
annuities are determined by mortality tables, a statistical
method of expressing the probability that a person of a
certain age will die in a given future year. These tables
are most often further classified by sex. The insurance
industry justifies the sex classification by referring to the
fact that the general population of women live longer
than men and thus should pay lower rates for life

insurance and higher rates for annuities.

The longer life expectancy of women in the general
population cannot be shown to be caused primarily by
their biological differences from men. Female longevity
has been neither universal nor constant. In fact, in
numerous underdeveloped nations, males outlive females,
casting doubt on any sex-linked biological basis for
longevity. Women as well as men voluntarily expose
themselves to selected risks such as smoking, drinking,
accidental deaths, and changed lifestyles.

Insurance companies calculate mortality rates for men
based on actual company experience with male insureds.
Rather than using tables based upon the mortality of
women insurers simply use an arbitrary setback of the
male tables to determine rates for women. For example,
a 30 year old woman is regarded in the same category as a
24 year old man. None of the few separate women's

tables in existence are used by the insurance companies as
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far as can be determined.86 The Society of Actuaries, in
a July 1979 report, recommended that sex distinet tables
based on real data be used because the "setback approach
is not a sufficiently accurate representation of current

female mortality.87

In the area of annuities, the "overlap" or "matching"
theory has been cited to contradict the validity of sex-
based mortality tables.88 Current mortality figures show
that if 1000 men age 65 and 1000 women age 65 were
picked at random and their ages at death observed, 84%
of the men would match up with 84% of the women and
have an identical year of death. Of the remaining 16% of
the population, 8% are men who die relatively early,
unmatched by women's deaths and 8% are women who die
relatively late, unmatched by male deaths. Thus the cost
of providing annuity benefits to 8% of the population
consisting of women who die late falls entirely on the
total cohort of women. Consequently, the savings in
annuity cost for the 8% of the population consisting of
men who die early benefits only the remaining men. In

essence, enacting a law which would mandate equal

86Society of Actuaries, Report of Special Committee to
Recommend New Mortality Tables for Valuation, (July,
1979).

87Note, "Challenges to Sex-Based Mortality Tables in
Insurance and Pensions,"” 6 Women's Rights L. Rep. 59, 60
(1979-80).

88See Bergmann and Gray, "Equality in Retirement
Benefits," Civil Rights Digest 25, 26(1975); City of Los
Angeles Department of Water and Power v. Manhart, 435
U.S. 702 (1978); Healey and Kestler, "Sex Diserimination
in Pension Plans," 32 Labor Law J. 229, 234 (1981); see
also Spirit v. TTAA-CREF 691 F.2d 1054 (1982).
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annuity benefits for men and women means that the extra
burdens and savings would be shared equally between the
group of women and the group of men comprising the
majority of the population. Looked at another way, 42%
of the population (who are women) pay larger premiums
but fail to receive the extra benefits for being long-lived,
while 42% of the population (who are men) reap the
savings from paying smaller premiums but outliving the
short-lived (including a certain percentage of women who

had paid higher premiums).

Discrimination in life insurance and annuities can ocecur
either in the form of unequal premiums or unequal
benefits. The United States Supreme Court has held that
unequal premiums and benefits violate Title VII of the
Civil Rights Act.89 However, discrimination in non-
employment related life insurance and annuities has not
been affected by the Supreme Court decisions as they are
not covered by Title VII. Allowing insurers to group
insureds by sex results in similarly situated (in terms of
longevity and annuity contributions) men and women being
treated differently in benefits. Individuals are
disadvantaged simply because of their membership in a

particular group.

The Commission believes other indicators of lifestyle
which affect life expectancy would provide a more
reliable and equitable classification of risk. Sex neutral

89See City of Los Angeles Department of Water and
Power v. Manhart, 435 U.S. 702, 98 S. Ct. 1970 (1978);
Arizona Governing Committee for Tax Deferred Annuity
and Deferred Compensation Plans v. Norris, 103 S.Ct.
3492 (1983).
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such as smoking habits90, physical condition, family
health history and occupation all have significant impact
on life expectancy. Therefore the Commission
recommends that sex neutral mortality tables be utilized
to calculate rates and benefits.

90Testimony by Phineas Indritz on behalf of Maryland
H.B. 115 presented to the Society of Actuaries by the
State Mutual Life Assurance Company of America, for
example, showed that at many ages the mortality
differentials between smokers and non-smokers may
exceed the corresponding differentials between male and
female mortality.
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STATUTE
N.J.S.A. 17B:19-8
Standard Valuation Law

SYNOPSIS
This statute requires the use of the Approved Standard
Ordinary Mortality table for all life insurance and annuity
contracts, but mandates that policies issued on females be

calculated with not more than a six year setback.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 1 of Senate Bill 559

DISCUSSION
The United States Supreme Court in the Manhart and
Norris decisions held that unequal premiums and benefits
for life insurance violate Title VII of the Civil Rights Act.
The court found that sex-based mortality tables violate
the principle that no individual be treated as part of a
racial, sexual, religious, or ethnic group. However,
diserimination in nonemployment-related life insurance
and annuities has not been impacted by these decisions, as

they are not covered by Title VIIL.

To extend the principle of equality to private life
insurance, the Commission recommends the deletion of
the setbacks provision which violates the principles set
down in Norris. In lieu of the sex-based mortality tables,
the industry could use other factors correlating with
longevity such as smoking habits, alecohol consumption,

weight, medical history, or family history.
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STATUTE
N.J.S.A. 17B:25-19

Standard Nonforfeiture Law for life insurance

SYNOPSIS
This section regulates the nonforfeiture provision of life
insurance policies and requires that any female adjusted
premiums or present values be calculated with a six year

setback.

RECOMMENDATION

Amend

BILL NUMBER AND SECTION CITATION
Section 2 of Senate Bill 559

DISCUSSION
The Commission deletes the six year setback provision in
calculating the female policies as it applies to the
standard nonforfeiture law in life insurance. For a
complete discussion of the Commission's rationale see
page 166 of this report.

In 1984 the New Jersey Department of Insurance issued a
regulation (N.J.A.C. 11:4-22) which provides that life
insurers may utilize sex blended mortality tables. Thus,
the Commission further recommends that subsection h.
(VIII) be amended in committee to provide that the
insurers utilize the Commissioner’s 1980 Standard

Mortality Table blended according to mortality.
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STATUTE
N.J.S.A. 17B:30-12
Unfair diserimination

SYNOPSIS
This statute precludes the use of race, creed, color,
national origin or ancestry in the issuance, withholding or

renewal of life or health insurance.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 3 of Senate Bill 559

DISCUSSION
The Fair Trade Practice Act in Chapter 30 of Title 17B
regulates the rates and benefits of insurance coverage.
The section which precludes discrimination does not
include protection against sex and marital status
discrimination. Although the Supreme Court decisions in
Manhart and Norris prohibit sex as a factor in mortality

tables, the protection only applies to employment-related
life insurance covered by Title VII. Discrimination still

exists in the issuance of private life insurance.

To implement the Commission's policy that mortality
tables be sex neutral, the Commission amends the unfair
discrimination clause to include protection against sex
diserimination and recommends that the bill be amended
in committee to include marital status.
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STATUTE
N.JOS.AQ 17:44A-1 5
Benefits

SYNOPSIS
This statute concerns the regulation of benefits provided
by fraternal societies for their members and members'

families.

RECOMMENDATION
Amend

BILL NUMBER AND SECTION CITATION
Section 5 of Senate Bill 559

DISCUSSION

Fraternal societies are non-profit organizations which
provide health, life, and disability benefits to their
members. These societies can determine member
benefits by using sex-based classifications similar to the
classifications used by the insurance industry. The
Commission requires that societies use a sex neutral
rating system similar to that recommended for the
insurance industry. For a complete discussion of the
Commission's rationale see page 166 of this report.
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SENATE, No. 559

STATE OF NEW JERSEY
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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Senators LIPMAN and DiFRANCESCO

Ax Acr concerning the elimination of sex-based diserimination in
insurance, amending N. J. S. 17B:19-8, N. J. S. 17B:25-19,
N.J.8.17B:30-12, P. L. 1944, ¢. 27 and P. L. 1959, c. 167, and sup-
plementing Title 17B of the New Jersey Statutes.

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N. J. 8. 17B:19-8 is amended to read as follows:

17B:19-8. This section shall be known as the standard valuation
law and shall apply to all the life insurance policies, pure endow-
ment contracts and annuity contracts issued by every life insurer
on or after January 1, 1948 or such earlier date as shall have been
elected by the insurer as the operative date for such insurer of the
standard nonforfeiture law.

a. The minimum standard for the valuation of the reserve lia-
bilities for all such policies and contracts shall be the commis-
sioner’s reserve valuation methods defined in subsections b., e. and
f. of this section, 374% interest, except as otherwise provided in
paragraphs (iii), (iv), (ix) and (x) of this subsection for annuity
and pure endowment contracts and paragraph (x) of this sub-
section for life insurance policies and disability and accidental
death benefits, and except 4% interest for such policies and bene-
fits issued on or after January 1, 1973 and prior to January 1, 1977
and 414 % interest for such policies and benefits issued on or after
January 1, 1977, and the following tables:

(i) For all ordinary policies of life insurance issued on the
standard basis, excluding any disability and accidental death

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the above bill
is not d and is i ded to be omitted in the law,
Matter printed in italics thus is new matter.
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benefits in such policies, the Commissioners 1941 Standard Ordi-
nary Mortality Table; provided, however, that the Commissioners
1958 Standard Ordinary Mortality Table shall be the table for the
minimum standard for such policies issued on or after January 1,
1966 or, for policies in any category of ordinary insurance, such
earlier date as shall have been elected by the insurer for the pur-
pose and prior to the operative date, for such category, provided
for in paragraph (xi) of subsection h. of the standard nonforfeiture
law for life insurance (N. J. S. 17B:25-19) ; and provided that the
Commissioners 1980 Standard Ordinary Mortality Table, or at the
election of the insurer for any one or more specified plans of life
insurance, the Commissioners 1980 Standard Ordinary Mortality
Table with Ten-Year Select Mortality Factors, or any ordinary
mortality table, adopted after 1980 by the National Association of
Insurance Commissioners, that is approved by regulation promul-
gated by the commissioner for use in determining the minimum
standard of valuation for such policies shall be the tables for the
minimum standard for policies in any category of ordinary insur-
ance issued on or after the operative date, for such category pro-
vided for in paragraph (xi) of subsection h. of section 17B:25-19,
the standard nonforfeiture law for life insurance. Notwithstanding
the above provisions of this paragraph, for any category of ordi-
nary insurance, reserves for such policies issued on or after July 1,
1957 and prior to the operative date provided for in paragraph
(xi) of subsection h. of section 17B:25-19, the standard nonfor-
feiture law for life insurance, may be calculated, at the option of
the insurer, according to the Approved Standard Ordinary Mor-
tality Table contained in section 17B:19-9[; provided, further that
for any category of such policies issued on female risks on or after
July 1, 1957 and prior to the operative date provided for in para-
graph (xi) of subsection h. of the standard nonforfeiture law for
life insurance, modified net premiums and present values, referred
to in subsection b. of this section, may be calculated, at the option
of the insurer with approval of the commissioner, according to an
age not more than six years younger than the actual age of the
insured}.

(ii) For all industrial life insurance policies issued on the
standard basis, excluding any disability and accidental death bene-
fits in such policies, the 1941 Standard Industrial Mortality Table;
provided, however, that the Commissioners 1961 Standard In-
dustrial Mortality Table or any industrial mortality table, adopted
after 1980 by the National Association of Insurance Commissioners,

that is approved by regulation promulgated by the commissioner
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for use in determining the minimum standard of valuation for such
policies shall be the table for the minimum standard for such
policies issued on or after January 1, 1968 or such earlier date as
shall have been elected by the insurer as the date on which the
calculation of the adjusted premiums referred to in the standard
nonforfeiture law for life insurance (N. J. S. 17B:25-19) for such
insurer’s industrial life insurance policies became based upon said
table.

(iii) For individual annuity and pure endowment contracts
issued prior to the operative date of paragraph (ix) of this subsec-
tion, excluding any disability and accidental death benefits in such
contracts, the 1937 Standard Annuity Mortality Table, or, at the
option of the insurer, the Annuity Mortality Table for 1949, Ulti-
mate, or any modification of either of these tables approved by the
commissioner; provided, however, that for single stipulated pay-
ment individual annuity and single premium pure endowment con-
tracts issued or or after January 1, 1970, excluding any disability
and accidental death benefits in such contracts, the minimum
standard shall be the lesser of (a) the standard just described and
(b) the standard based on 4% interest and the Annuity Mortality
Table for 149, Ultimate, or any modification of such table approved
by the commissioner.

(iv) For group annuity and pure endowment contracts, except
annuities and pure endowments purchased thereunder on or after
the operative date of paragraph (ix) of this subsection, excluding
any disability and accidental death benefits in such contracts, the
Group Annuity Mortality Table for 1951, any modification of such
table approved by the commissioner, or, at the option of the insurer,
any of the tables or modifications of tables specified for individual
annuity and pure endowment contracts ; provided, however, that the
commissioner may establish regulations governing the use of 5%
interest and either the 1971 Group Annuity Mortality Table or any
modification of such table approved by the commissioner for either
contracts whose reserves are considered as pension plan reserves
of the type set forth in section 805(d) of the U. S. Internal Revenue

Code, as amended, or contracts of a similar type; and further pro-

100 vided that for group annuity benefits arising from considerations

101 received on or after January 1, 1970, excluding any disability and
102 accidental death benefits, the minimum standard shall be the lesser
103 of (a) the standard just described and (b) the standard based on
104 4% interest and the Group Annuity Mortality Table for 1951, any
105 modification of such table approved by the commissioner, or, at the
106 option of the insurer, the Annuity Mortality Table for 1949, Uli-
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107 mate, or any modification of such table specified for individual
108 annuity and pure endowment contracts.

109  (v) For total and permanent disability benefits in or supple-
110 mentary to ordinary policies or contracts, for policies or contracts
111 issued on or after January 1, 1966, the tables of Period 2 disable-
112 ment rates and the 1930 to 1950 termination rates of the 1952 Dis-
113 ability Study of the Society of Actuaries, with due regard to the
114 type of benefits or any tables of disablement rates and termination
115 rates, adopted after 1980 by the National Association of Insurance
116 Commissioners, that are approved by regulation promulgated by
117 the commissioner for use in determining the minimum standard of
118 valuation for such policies; for policies or contracts issued on or
119 after January 1, 1961 and prior to January 1, 1966, either such
120 tables or, at the option of the insurer, the Class (3) Disability Table
121 (1926) ; and for policies issued prior to January 1, 1961, the Class
122 (3) Disability Table (1926). Any such table shall, for active lives,
123 be combined with a mortality table permitted for calculating the
124 reserves for life insurance policies.

125 (vi) For accidental death benefits in or supplementary to
126 policies, for policies issued on or after January 1, 1966, the 1959
127 Accidental Death Benefits Table or any accidental death benefits
128 table, adopted after 1980 by the National Association of Insurance
129 Commissioners, that is approved by regulation promulgated by the
130 commissioner for use in determining the minimum standard of
131 valuation for such policies; for policies issued on or after January
132 1, 1961 and prior to January 1, 1966, either such table or, at the
133 option of the insurer, the Inter-Company Double Indemnity
134 Mortality Table; and for policies issued prior to January 1, 1961,
135 the Inter-Company Double Indemnity Mortality Table. Any such
136 table shall be combined with a mortality table permitted for cal-
137 culating the reserves for life insurance policies.

138  (vil) For group life insurance, life insurance issued on the sub-
139 standard basis and other special benefits, such tables as may be
140 approved by the commissioner.

141 ° (viii) For ordinary and industrial paid-up nonforfeiture term in-
142 surance, and accompanying pure endowment, the table of mortality
143 based on the rates of mortality assumed in calculating the paid-up
144 nonforfeiture benefits.

145 (ix) Except as provided in paragraph (x) of this subsection,
146 for individual annuity and pure endownment contracts issued on
147 or after the operative date of this paragraph (ix), as defined
148 herein, and for all annuities and pure endowments purchased on
149 or after such operative date under group annuity and pure endow-
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150 ment contracts, the commissioner’s reserve valuation methods de-
151 fined in subsections b., e. and f. and the following tables and interest
152 rates:
153 (1) For individual annuity and pure endowment contracts, ex-
154 cluding any disability and accidental death benefits in such con-
155 tracts, the 1971 Individual Annuity Mortality Table or any in-
156 dividual annuity mortality table, adopted after 1980 by the National
157 Association of Insurance Commissioners, that is approved by regu-
158 lation promulgated by the commissioner for use in determining the
159 minimum standard of valuation for such contracts, or any modifica-
160 tion of any such table approved by the commissioner, and, for such
161 contracts issued prior to January 1, 1977, 6% interest for single
162 stipulated payment immediate annuity and single premium pure
163 endowment contracts, and 4% interest for all other individual
164 annuity and pure endowment contracts, and for such contracts
165 issued on or atter January 1, 1977, 7149 interest for single stip-
166 ulated payment immediate annuity contracts either of the type
167 whose reserves are considered as pension plan reserves as set forth
168 in section 805(d) of the U. S. Internal Revenue Code, as amended,
169 or of similar type, and 6% interest for other single stipulated pay-
170 ment immediate annuity contracts, and 415% interest for other
171 individual annuity and pure endowment contracts, provided, how-
172 ever, that the commissioner may establish regulations governing
173 the use, in subsequent valuations of single stipulated payments not
174 previously valued, of an interest rate not more than 7%4% or less
175 than 6%.
176 (2) For all annuities and pure endowments purchased under
177 group annuity and pure endowment contracts, excluding any dis-
178 ability and accidental death benefits purchased under such con-
179 tracts, the 1971 Group Annuity Mortality Table or any group
180 annuity mortality table, adopted after 1980 by the National Asso-
181 ciation of Insurance Commissioners, that is approved by regulation
182 promulgated by the commissioner for use in determining the
183 minimum standard of valuation for such annuities and pure endow-
184 ments, or any modification of any such table approved by the com-
185 missioner, and 6% interest; except 774 % interest for purchases on
186 or after January 1, 1977 under either contracts whose reserves are
187 considered as pension plan reserves of the type set forth in section
188 805(d) of the U. S. Internal Revenue Code, as amended, or con-
189 tracts of similar type, provided, however, that the commissioner
190 may establish regulations governing the use, in subsequent valua-
191 tions of purchases not previously valued, of an interest rate not
192 more than 7% % or less than 6%.
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193  For individual single stipulated payment immediate annuity and
194 single premium pure endowment contracts and for annuities and
195 pure endowments purchased under group annuity and pure endow-
196 ment contracts, the operative date of this paragraph (ix) shall be
197 Janunary 1, 1973.

198  TFor other individual annuity and pure endowment contracts, an
199 insurer may file with the commissioner a written notice of its elec-
200 tion to comply with the provisions of this paragraph (ix) beginning
201 on a specific date that is on or after January 1, 1973 but prior to
202 January 1, 1979. Such specified date shall be the operative date of
203 this paragraph for such contracts of the insurer, provided that if an
204 insurer makes no such election, the operative date of this paragraph
205 for such contracts of the insurer shall be January 1, 1979.

206  (x) The interest rates used in determining the minimum stan-
207 dard for the valuation of:

208 benefits which are subject to the provisions of N. J. S.
209 17B:25-19 under life insurance policies issued in a particular
210 calendar year on or after the operative date provided for in
211 subsection h. (xi) of N. J. 8. 17B:25-19; and all other benefits
212 in life insurance policies and all individual annuity and pure
213 endowment contracts issued in a particular calendar year on
214 or after January 1, 1981; and

215 all annuities and pure endowments purchased in a particular
216 calendar year on or after January 1, 1981 under group annuity
217 and pure endowment contracts; and

218 the net increase, if any, in a particular calendar year after
219 January 1, 1981, in amounts held under guaranteed interest
220 contracts

221 shall be the calendar year statutory valuation interest rates
222 established below.
223  The calendar year statutory valuation interest rates, I, shall be

224 determined as follows and the results rounded to the nearer 14 of

225 1%:
226 (1) For life insurance,
227 T=.03 + W (R1 —.03) + W (Re — .09);

2
228  (2) Tor single stipulated payment immediate annuities and for
929 annuity benefits involving life contingencies arising from other
230 annuities with cash settlement options and from guaranteed interest
231 contracts with cash settlement options,
232 I=.034+ W (R—.03)
233 where Ry is the lesser of R and .09,
234 Ro is the greater of R and .09,
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235 R is the reference interest rate defined in subparagraph (7) of
236  this paragraph, and W is the weighting factor defined in sub-
237  paragraph (6) of this paragraph;

238 (3) For other annuities with cash settlement options and guar-
239 anteed interest contracts with cash settlement options, valued on
240 an issue year basis, except as stated in (2) above, the formula for
241 life insurance stated in (1) above shall apply to annuities and
242 guaranteed interest contracts with guaranteed durations in excess
243 of 10 years and the formula for single stipulated payment im-
244 mediate annuities stated in (2) above shall apply to annuities and
245 guaranteed interest contracts with guaranteed durations of 10
246 years or less;

247  (4) For other annuities with no cash settlement options and for
248 guaranteed interest contracts with no cash settlement options, the
249 formula for single stipulated payment immediate annuities stated
250 in (2) above shall apply; and

251  (5) For other annuities with cash settlement options and guar-
252 anteed interest contracts with cash settlement options, valued on a
253 change in fund basis, the formula for single stipulated payment
254 immediate annuities stated in (2) above shall apply.

255 However, if the calendar year statutory valuation interest rate
256 for any life insurance policies issued in any calendar year deter-
257 mined without reference to this sentence differs from the corres-
258 ponding actual rate for similar policies issued in the immediately
259 preceding calendar year by less than 1% of 1%, the calendar year
260 statutory valuation interest rate for such life insurance policies
261 shall be equal to the corresponding actual rate for the immediately
262 preceding calendar year. For purposes of applying the immediately
263 preceding sentence, the calendar year statutory valuation interest
264 rate for life insurance policies issued in a calendar year shall be
265 determined for 1980 (using the reference interest rate defined for
266 1979) and shall be determined for each subsequent calendar year
267 notwithstanding the provisions of subsection h. of section
268 17B:25-19, the standard nonforfeiture law for life insurance;
269  (6) The weighting factors, W, referred to in the formulas stated
270 above are given in the following schedules:
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Schedule A

Weighting Factors for Life Insurance:

Guarantee )

Duration Weighting

(Years) Factors

271 10 or less 50
272  More than 10, but not more than 20 45
273  More than 20 35

274  For life insurance, the guarantee duration is the
275 maximum number of years the life insurance can remain
276 in force on a basis guaranteed in the policy or under
277 options to convert to plans of life insurance with pre-
278 minum rates or nonforfeiture values or both which are

279 guaranteed in the original policy;

Schedule B
280 Weighting factor for single stipulated payment im-
281 mediate annuities and for annuity benefits involving life
282 contingencies arising from other annuities with cash
283 settlement options and guaranteed interest contracts

284 with cash settlement options:

Schedule C
285  Weighting factors for other annuities and for gnaranteed interest
286 contracts, except as stated in Schedule B above, shall be as specified
287 in tables A, B and C below, according to the rules and definitions
288 in D, E and F below:

Table A
289  For annuities and guaranteed interest contracts valued on an

290 issue year basis:

Guarantee
Duration Weighting Factor
(Years) for Plan Type
A B C
291 5 or less: .80 .60 .50
292  More than 5, but not more than 10: 75 .60 .50
293  More than 10, but not more than 20: 65 b0 .45
294  More than 20: 45 35 .35
Table B
Plan Type
A B ¢C
295  For annuities and guaranteed interest contracts
296 valued on a change in fund basis, the factors
297 shown in Table A above increased by: a5 .25 .05
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Table C

Plan Type
A B C

For annuities and guaranteed interest contracts
valued on an issue year basis (other than those
with no cash settlement options) which do not
guarantee interest on considerations received
more than one year after issue or purchase and
for annuities and guaranteed interest contracts
valued on a change in fund basis which do not
guarantee interest rates on considerations
received more than 12 months beyond the valua-
tion date, the factors shown in Table A or de-
rived in Table B increased by: .05 .05 .06

Rule D. For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options, the
gurantee duration is the number of years for which the contract
guarantees interest rates in excess of the calendar year statutory
valuation interest rate for life insurance policies with guarantee
durations in excess of 20 years. For other annuities with no cash
settlement options and for guaranteed interest contracts with no
cash settlement options, the guarantee duration is the number of
years from the date of issue or date of purchase to the date annuity
benefits are scheduled to commence.

Rule E. Plan type as used in the above tables is defined as
follows:

Plan Type A: At any time policyholder may withdraw funds only
with an adjustment to reflect changes in interest rates or asset
values since receipt of the funds by the insurer, or without such
adjustment but in installments over five years or more, or as an
immediate life annuity, or no withdrawal permitted.

Plan Type B: Before expiration of the interest rate guarantee,
policyholder may withdraw funds only with an adjustment to
reflect changes in interest rates or asset values since receipt of the
funds by the insurer, or without such adjustment but in installments
over five years or more, or no withdrawal permitted. At the end of
interest rate gunarantee, funds may be withdrawn without such
adjustment in a single sum or installments over less than five years.

Plan Type C: Policybolder may withdraw funds before expira-
tion of interest rate guarantee in a single sum or installments over
less than five years either without adjustment to reflect changes in
interest rates or asset values since receipt of the funds by the in-

337 surer, or subject only to a fixed surrender charge stipulated in the

338 contract as a percentage of the fund.
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339 Rule F. An insurer may elect to value gnaranteed interest con-
340 tracts with cash settlement options and annuities with cash settle-
341 ment options on either an issue year basis or on a change in fund
342 basis. Guaranteed interest contracts with no cash settlement
343 options and other annuities with no cash settlement options must
344 be valued on an issue year basis. As used in this paragraph (x)
345 of subsection a., an issue year basis of valuation refers to a
346 valuation basis under which the interest rate used to determine the
347 minimum valuation standard for the entire duration of the annuity
348 or guaranteed interest contract is the calendar year valuation
349 interest rate for the year of issue or year of purchase of the annuity
350 or gunaranteed interest contract, and the change in fund basis of
351 valuation refers to a valuation basis under which the interest rate
352 used to determine the minimum valuation standard applicable to
353 each change in the fund held under the annuity or guaranteed
354 interest contract is the calendar year valuation interest rate for the
355 year of the change in the fund;

356  (7) The reference interest rate, R, referred to in this paragraph
357 (x) is defined as follows:

358  TFor all life insurance, the lesser of the average over a period of
309 36 months and the average over a period of 12 months, ending on
360 June 30 of the calendar year next preceding the year of issue, of
361 Moody’s Corporate Bond Yield Average—Monthly Average
362 Corporates, as published by Moody’s Investors Service, Inc.

363 For single stipulated payment immediate annuities and for
364 annuity benefits involving life contingencies arising from other
365 annuities with cash settlement options and guaranteed interest
366 contracts with cash settlement options, the average over a period
367 of 12 months, ending on June 30 of the calendar year of issue or
368 year of purchase, of Moody’s Corporate Bond Yield Average—
369 Monthly Average Corporates, as published by Moody’s Investors
370 Service, Inec.

371  For other annuities with cash settlement options and guaranteed
372 interest contracts with cash settlement options, valued on a year
373 of issue basis, except as stated above, with guaranteed duration in
374 excess of 10 years, the lesser of the average over a period of 36
375 months and the average over a period of 12 months, ending on June
376 30 of the calendar year of issue or purchase, of Moody’s Corporate
377 Bond Yield Average—Monthly Average Corporates, as published
378 by Moody’s Investors Service, Inc.

379  For other annuities with cash settlement options and guaranteed
380 interest contracts with cash settlement options, valued on a year

381 of issue basis, except as stated above, with guaranteed duration of
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382 10 years or less, the average over a period of 12 months, ending
383 on June 30 of the calendar year of issue or purchase, of Moody’s
384 Corporate Bond Yield Average—Monthly Average Corporates, as
385 published by Moody’s Investors Service, Inc.

386 For other annuities with no cash settlement options and for
387 guaranteed interest contracts with no cash settlement options, the
388 average over a period of 12 months, ending on June 30 of the
389 calendar year of issue or purchase, of Moody’s Corporate Bond
390 Yield Average—Monthly Average Corporates, as published by
391 Moody’s Investors Service, Inc.

392  For other annuities with cash settlement options and guaranteed
393 interest contracts with cash settlement options, valued on a change
394 in funds basis, except as stated above, the average over a period
395 of 12 months, ending on June 30 of the calendar year of the change
396 in the fund, of Moody’s Corporate Bond Yield Average—Monthly
397 Average Corporates, as published by Moody’s Investors Service,
398 Inc.

399  In the event that Moody’s Corporate Bond Yield Average—
400 Monthly Average Corporates, is no longer published by Moody’s
401 Investors Service, Inc., or in the event that the National Association
402 of Insurance Commissioners determines that Moody’s Corporate
403 Bond Yield Average—Monthly Average Corporates, as published
404 by Moody’s Investors Service, Ine., is no longer appropriate for the
405 determination of the reference interest rate, then an alternative
406 method for determination of the reference interest rate, which is
407 adopted by the National Association of Insurance Commissioners
408 and approved by regulation promulgated by the commissioner, may
409 be substituted.

410  b. Except as otherwise provided in subsections e. and f., reserves
411 according to the commissioner’s reserve valuation method, for the
412 life insurance and endowment benefits of policies providing for a
413 uniform amount of insurance and requiring the payment of uniform
414 premiums, shall be the excess, if any, of the present value, at the
415 date of valuation, of such future guaranteed benefits provided by
416 such policies, over the then present value of any future modified net
417 premiums therefor. The modified net premiums for any such policy
418 shall be such uniform percentage of the respective contract pre-
419 miums for such benefits that the present value, at the date of issue
420 of the policy, of all such modified net premiums shall be equal to the
421 sum of the then present value of such benefits provided by the policy
422 and the excess of (A) over (B), as follows:

423 (A) A netlevel annual premium equal to the present value, at the
424 date of issue, of such benefits provided for after the first policy year,
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425 divided by the present value, at the date of issue, of an annuity of
426 one per annum payable on the first and each subsequent anniversary
427 of such policy on which a premium falls due; provided, however,
428 that such net level annual premium shall not exceed the net level
429 annual premium on the 19-year premium whole life plan for in-
430 surance of the same amount at an age one year higher than the age
431 at issue of such policy.

432  (B) A net one-year term premium for such benefits provided for
433 in the first policy year.

434  Provided that for any life insurance policies issued on or after
435 January 1, 1985 for which the contract premium in the first policy
436 year exceeds that of the second year and for which no comparable
437 additional benefit is provided in the first year for such excess and
438 which provides an endowment benefit or a cash surrender value or
439 a combination thereof in an amount greater than such excess
440 premium, the reserve according to the commissioner’s reserve valu-
441 ation method as of any policy anniversary occurring on or before
442 the assumed ending date defined herein as the first policy anni-
443 versary on which the sum of any endowment benefit and any cash
444 surrender value then available is greater than such excess premium
445 shall, except as otherwise provided in subsection e., be the greater
446 of the reserve as of such policy anniversary caleulated as described
447 in the first paragraph of this subsection and the reserve as of such
448 policy anniversary calculated as deseribed in that paragraph, but
449 with (i) the value defined in subparagraph (A) of that paragraph
450 being reduced by 15% of the amount of such excess first year
451 premium, (ii) all present values of benefits and premiums being
452 determined without reference to premiums or benefits provided for
453 by the policy after the assumed ending date, (iii) the policy being
454 assumed to mature on such date as an endowment, and (iv) the cash
455 surrender value provided on such date being considered as an en-
456 dowment benefit. In making the above comparison the mortality
457 and interest bases stated in subsection a. of this section shall be
458 used.

459  Reserves according to the commissioner’s reserve valuation me-
460 thod for (i) life insurance policies providing for varying amounts of
461 insurance or requiring the payment of varying premiums, (ii)
462 group annuity and pure endowment contracts purchased in con-
463 nection with retirement plans or plans of deferred compensation,
464 established or maintained by or for one or more employers (includ-
465 ing partnerships or sole proprietorships), employee organizations,
466 or any combination thereof, other than plans providing individual
467 retirement. accounts or individual retirement annuities under sec-
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468 tion 408 of the Internal Revenue Code, as now or hereafter amended,
469 (iii) disability and accidental death benefits in all policies and con-
470 tracts, and (iv) all other benefits, except life insurance and endow-
471 ment benefits in life insurance policies and benefits provided by all
472 other annuity and pure endowment contracts, shall be calculated by
473 a method consistent with the principles of this subsection b., except
474 that any extra premiums charged because of impairments or special
475 hazards shall be disregarded in the determination of modified net
476 premiums.

477  ¢. In no event shall an insurer’s aggregate reserves for all life
478 insurance policies, excluding disability and accidental death bene-
479 fits, be less than the aggregate reserves calculated in accordance
480 with the methods set forth in subsections b., e. and g. and the
481 mortality table or tables and rate or rates of interest used in
482 calculating nouforfeiture benefits for such policies. Reserves for
483 any category of policies, contracts or benefits as established by the
484 commissioner shall not be calculated according to any standards
485 which produce smaller aggregate reserves for such category than
486 the corresponding aggregate values of nonforfeiture benefits avail-
487 able as of the valuation date.

488  d. Reserves for any category of policies, contracts or benefits as
489 established by the commissioner may be calculated, at the option of
490 the insurer, according to any standards which produce greater
491 aggregate reserves for such category than those calculated accord-
492 ing to the minimum standard herein provided, but the rate or rates
493 of interest used for policies and contracts, other than annuity and
494 pure endowment contracts, shall not be higher than the correspond-
495 ing rate or rates of interest used in calculating any nonforfeiture
496 benefits provided for therein.

497 e. If in any contract year the gross premium charged by any life
498 insurer on any policy or contract to which this section applies is
499 less than the valuation net premium for the policy or contract
500 calculated by the method used in calculating the reserve thereon
501 but using the minimum valuation standards of mortality and rate of
502 interest, the minimum reserve required for such policy or contract
503 is the greater of either the reserve calculated according to the
504 mortality table, rate of interest, and method actually used for such
505 poliey or contract, or the reserve calculated by the method actually
506 used for such policy or contract but using the minimum valuation
507 standards of mortality and rate of interest and replacing the valna-
508 tion net premium by the actual gross premium in each contract year
509 for which the valuation net premium. exceeds the actual gross
510 premium. At the option of the insurer and with the. consent of the
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commissioner, the minimum reserve defined in this subsection e.
may be determined for each policy or contract except one issued
on the substandard basis by substituting, for the actual gross
premium on the policy or contract, the average gross premium
charged by the insurer for all policies or contracts classified other
than substandard which have the same valuation characteristics
apart from variation in premium on account of differences in
mortality experience.

The minimum valuation standards of mortality and rate of in-
terest referred to in this subsection are those standards stated in
subsection a. of this scction.

Provided that for any life insurance policy issued on or after
January 1, 1985 for which the gross premium in the first policy
vear exceeds that of the second year and for which no comparable
additional benefit is provided in the first year for such excess and
which provides an endowment benefit or a cash surrender value or
a combination thereof in an amount greater than such excess
premium, the foregoing provisions of this subsection e. shall be
applied as if the method actually used in calculating the reserve for
sueh policy were the method described in subsection b., notwith-
standing the provisions of the second paragraph of such subsection
b. The minimum reserve at each policy annniversary of such a
policy shall be the greater of the minimum reserve calculated in
accordance with subsection b. including the second paragraph of
that subsection, and the minimum reserve calculated in accordance
with this subsection e.

f. This subsection shall apply to all annuity and pure endowment
contracts other than group annuity and pure endowment contracts
purchased in connection with retirement plans or plans of deferred
compensation, established or maintained by or for one or more em-
plovers (including partnerships or sole proprietorships), employee
organizations, or any combination hereof, except such plans provid-
ing individual retirement accounts or individual retirement annu-
ities under section 408 of the Internal Revenue Code, as now or
hereafter amended.

Reserves according to the commissioner’s annuity reserve method
for benefits under annuity or pure endowment contracts, excluding
any disability and accidental death benefits in such contracts, shall
be the greatest of the respective excesses of the present values, at
the date of valuation, of the future guaranteed benefits, including
guaranteed nonforfeiture benefits, provided for by such contracts
at the end of each respective contract year, over the present value,
at the date of valuation, of any future valuation considerations

derived from future gross considerations, required by the terms of
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555 such contract, that become payable prior to the end of such respec-
556 tive contract year. The future guaranteed benefits shall be deter-
557 mined by using the mortality table, if any, and the interest rate, or
558 rates, specified in such contracts for determining guaranteed
559 benefits. The valuation considerations are the portions of the
560 respective gross considerations applied under the terms of such
561 contracts to determine nonforfeiture values.

562 g. In the case of any plan of life insurance which provides for
563 future premium determination, the amounts of which are to be
564 determined by the insurer based on then estimates of future
565 experience, or in the case of any plan of life insurance or annuity
566 which is of such a nature that the minimum reserves cannot be
567 determined by the methods deseribed in subsections b., e., and f., the
568 reserves which are held under any such plan must:

569 (1) be appropriate in relation to the benefits and the pattern of
570 premiums for that plan, and

571  (ii) be computed by a method which is consistent with the
572 prineiples of this standard valuation law,

573 as determined by regulations promulgated by the commissioner.

2. N. J. 8. 17B:25-19 is amended to read as follows:

17B:25-19. This section shall be known as the standard non-
forfeiture law for life insurance.

a. No policy of life insurance, except as stated in subsection 1,
shall be delivered or issued for delivery in this State unless it
shall contain in substance the following provisions, or correspond-
ing provisions which in the opinion of the commissioner are at
least as favorable to the defaulting or surrendering policyholder

W 00 =3 O v B W N

as are the minimum requirements hereinafter specified and are

e
o

essentially in compliance with subsection k. of this section:
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(1) That, in the event of default in any premium payment, the

—
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insurer will grant, upon proper request not later than 60 days after

—t
w

the due date of the premium in default, a paid-up nonforfeiture

—
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benefit on a plan stipulated in the policy, effective as of such due

—
[

date, of such amount as may be hereinafter specified. In lieu of

fu—y
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such stipulated paid-up nonforfeiture benefit, the insurer may

[y
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substitute, upon proper request not later than 60 days after the

-
oo}

due date of the premium in default, an actuarially equivalent alter-

—
©

native paid-up nonforfeiture benefit which provides a greater

[
(=]

amount or longer period of death benefits or, if applicable, a

]
=

greater amount or earlier payment of endowment benefits.

Do
[

(2) That, upon surrender of the policy within 60 days after the
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W

due date of any premium payment in default after premiums have

)
~

been paid for at least three full years in the case of ordinary
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(S

insurance or five full years in the case of industrial insurance, the
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insurer will pay, in lieu of any paid-up nonforfeiture benefit, a cash
surrender value of such amount as may be hereinafter specified.

(3) That a specified paid-up nonforfeituve henefit shall become
effective as specified in the policy unless the person entitled to
make such election elects another available option not later than
60 days after the due date of the premium in default.

(4) That, if the policy shall have become paid up by completion
of all premium payments or if it is continued under any paid-up
nonforfeiture benefit which became effective on or after the third
policy anniversary in the case of ordinary insurance or the fifth
policy anniversary in the case of industrial insurance, the insurer
will pay, upon surrender of the policy within 30 days after any
policy auniversary, a cash surrender value ¢f such amount as may
be hereinafter specified.

(5) In the case of policies which cause on a basis guaranteed in
the policy unscheduled changes in benefits or premiums, or which
provide an option for changes in benefits or premiums other than
a change to a new policy, a statement of thie mortality table, interest
rate, and method used in calculating cash surrender values and the
paid-up nonforfeiture benefits available under the policy. In the
case of all other policies, a statement of the mortality tables and
interest rates used in calculating the cash surrender values and
the mortality tables and interest rates used in calculating the
paid-up nonforfeiture benefits available under the policy, together
with a table showing the cash surrender value, if any, and paid-up
nonforfeiture benefit, if any, available under the policy on each
policy anniversary either during the first 20 policy years or during
the term of the policy, whichever is shorter, such values and bene-
fits to be calculated npon the assumption that there are no divi-
dends or paid-up additions credited to the policy and that there is
no indebtedness to the insurer on the policy.

(6) A statement that the cash surrender values and the paid-up
nonforfeiture benefits available under the policy are not less than
the minimum values and benefits required by or pursuant to the
insurance law of the state in which the policy is delivered; an
explanation of the manner in which the cash surrender values and
the paid-up nonforfeiture benefits are altered by the existence of
any paid-up additions credited to the policy or any indebtedness
to the insurer on the policy; if a detailed statement of the method
of computation of the cash surrender values and paid-up non-
forfeiture benefits shown in the policy is not stated therein, a
statement that such method of computation has been filed with the
insurance supervisory official of the state in which the policy is

delivered; and a statement of the method to be used in calculating
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70 the cash surrender value and paid-up nonforfeiture benefit avail-
71 able under the policy on any policy anniversary beyond the last
72 anniversary for which such values and henefits are consecutively
73 shown in the policy.

74-76 Any of the foregoing provisions er portions thereof not appli-
77 cable by reason of the plan of insurance may, to the extent in-
78 applicable, be omitted from the policy.

79 The insurer shall reserve the right to defer the payment of any
80 cash surrender value for a period of six months after demand
81 therefor with surrender of the pelicy.

82 b. (Deleted by amendment) ; P. L. 1981, c. 285.

83 c. Any cash surrender value available under any policy referred
84 to in subsection a. in the event of default in a premium payment
85 due on any policy anniversary, whether or not required by sub-
86 section a., shall be an amount not less than the excess, if any, of
87 the present value, on such anniversary, of the future guaranteed
88 benefits which would have been provided for by the policy, includ-
89 ing any existing paid-up additions, if there had been no default,
90 over the sum of (1) the then present value of the adjusted pre-
91 miums as defined in subsection g., corresponding to premiums
92 which would have fallen due on and after such anniversary, and
93 (2) the amount of any indebtedness to the insurer on the policy.
94 Provided, however, that for any policy issued on or after the
95 operative date provided for in paragraph (xi) of subsection h.
96 of N. J. S. 17B:25-19, which provides supplemental life insurance
97 or annuity benefits at the option of the insured and for an identi-
98 fiable additional premium by rider or supplemental peliey provi-
99 sion, the cash surrender value referred to in the first paragraph of
100 this subsection shall be an amount not less than the sum of the
101 cash surrender value as defined in that paragraph for an otherwise
102 similar policy issued at the same age without such rider or supple-
103 mental policy provision and the cash surrender value as defined
104 in that paragraph for a policy which provides only the benefits
105 otherwise provided by such rider or supplemental policy provision.
106  Provided, further, that for any family policy issued on or after
107 the operative date provided for in paragraph (xi) of subsection h.
108 which defines a primary insured and prevides term insurance on
109 the life of the spouse of the primary insured expiring befere the
110 spouse’s age 71, the cash surrender value referred to in the first
111 paragraph of this subsection shall be an amount not less than the
112 sum of the cash surrender value as defined in that paragraph for
113 an otherwise similar policy issued at the same age without such
114 term insurance on the life of the spouse and the cash surrender
115 value as defined in that paragraph for a poliecy which provides only
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116 the benefits otherwise provided by such term insurance on the
117 life of the spouse.

118  Any cash surrender value available within 30 days after any
119 policy anniversary under any policy paid up by completion of all
120 premium payments or any policy continued under any paid-up
121 nonforfeiture benefit, whether or not required by subsection a.,
122 shall be an amount not less than the present value, on such anni-
123 versary, of the future guaranteed benefits provided for by the
124 policy, including any existing paid-up additions, decreased by any
125 indebtedness to the insurer on the policy.

126 d. Any paid-up nonforfeiture benefit available under any policy
127 referred to in subsection a. in the event of default in a premium
128 payment due on any policy anniversary shall be such that its
129 present value as of such anniversary shall be at least equal to the
130 cash surrender value then provided for by the policy or, if none
131 is provided for, that cash surrender value which would have been
132 required by this section in the absence of the condition that pre-
133 miums shall have been paid for at least a specified period.

133a e, (Deleted by amendment) ; P. L. 1981, c. 285.

134 f. (Deleted by amendment) ; P. L. 1981, c. 285.

135 g. This subsection shall not apply to policies issued on or after
136 the operative date of subsection h. as defined therein. Except as
137 provided in the third paragraph of this subsection, the adjusted
138 premiums for any policy referred to in subsection a. shall be cal-
139 culated on an annual basis and shall be such uniform percentage
140 of the respective premiums specified in the policy for each policy
141 year, excluding any extra premiums charged because of impair-
142 ments or special hazards, that the present value, at the date of
143 issue of the policy, of all such adjusted premiums shall be equal to
144 the sum of (1) the then present value of the future guaranteed ben-
145 efits provided for by the policy; (2) 2% of the amount of insurance,
146 if the insurance be uniform in amount or of the equivalent uniform
147 amount, as hereinafter defined, if the amount of insurance varies
148 with duration of the policy; (3) 40% of the adjusted premium
149 for the first policy year; (4) 25% of either the adjusted premium
1494 for the first policy year or the adjusted premium for a whole life
150 policy of the same uniform or equivalent uniform amount with
151 uniform premiums for the whole of life issued at the same age for
152 the same amount of insurance, whichever is less; provided, how-
153 ever, that in applying the percentages specified in (3) and (4)
154 above, no adjusted premium shall be deemed to exceed 4% of the
155 amount of insurance or uniform amount equivalent thereto. The
156 date of issue of a policy for the purpose of this subsection shall be
157 the date as of which the rated age of the insured is determined. -
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158  In the case of a policy providing an amount of insurance varying
159 with duration of the policy, the equivalent uniform amount thereof
160 for the purpose of this subsection shall be deemed to be the uni-
161 form amount of insurance provided by an otherwise similar policy,
162 containing the same endowment benefit or benefits, if any, issued
163 at the same age and for the same term, the amount of which does
164 not vary with duration, and the benefits under which have the same
165 present value at the date of issue as the benefits under the policy;
166 provided, however, that in the case of a policy providing a varying
167 amount of insurance issued on the life of a child under age 10, the
168 equivalent uniform amount may be computed as though the amount
169 of insurance provided by the policy prior to the attainment of
170 age 10 were the amount provided by such policy at age 10.

171  The adjusted premiums for any policy providing term insurance
172 benefits by rider or supplemental policy provision shall be equal
173 to (a) the adjusted premiums for an otherwise similar policy
174 issued at the same age without such term insurance benefits, in-
175 creased, during the period for which premiums for such term
176 insurance benefits are payable, by (b) the adjusted premiums for
177 such term insurance, the foregoing items (a) and (b) being calen-
178 lated separately and as specified in the first two paragraphs of this
179 subsection except that, for the purpose of (2), (3) and (4) of the
180 first such paragraph, the amount of insurance or equivalent uni-
181 form amount of insurance used in the calculation of the adjusted
182 premiums referred to in (b) shall be equal to the excess of the cor-
183 responding amount determined for the entire policy over the
184 amount used in the calculation of the adjusted premiums in (a).
185 All adjusted premiums and present values referred to in this
186 subsection shall for all policies of ordinary insurance be calculated
187 on the basis of the Commissioners 1958 Standard Ordinary Mor-
188 tality Table. Notwithstanding this provision, for any category of
189 ordinary insurance such calculations may be made, at the option
190 of the insurer, on the basis of the Approved Standard Ordinary
191 Mortality Table[; provided, further, that for any category of
192 ordinary insurance issued on female risks adjusted premiums and
193 present values may be calculated, at the option of the insurer with
194 approval of the commissioner, according to an age not more than
195 six years younger than the actual age of the insured]. Such calcula-
196 tions for all policies of industrial insurance shall be made on the
197 basis of the Commissioners 1961 Standard Industrial Mortality
198 Table.

199  All calculations shall be made on the basis of the applicable rates
200 of interest specified in the policy for calculating cash surrender
201 values and paid-up nonforfeiture benefits not exceeding 5% % per
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202 annum. Provided, however, that in calculating the present value
203 of any paid-up term insurance with accompanying pure endow-
204 ment, if any, offered as a nonforfeiture benefit, the rates of mor-
205 tality assumed may be not more than the rates shown in the Com-
206 missioners 1958 Extended Term Insurance Table if the adjusted
207 premiums for the policy are calculated on the basis of the Commis-
208 sioners 1958 Standard Ordinary Mortality Table, may be not more
209 than 130% of the rates shown in the Approved Standard Ordinary
210 Mortality Table if the adjusted premiums for the policy are
211 calculated on the basis of said table, and may be not more than the
212 rates shown in the Commissioners 1961 Industrial Extended Term
213 Insurance Table if the adjusted premiums for the policy are cal-
214 culated on the basis of the Commissioners 1961 Standard Industrial
215 Mortality Table. Provided, further, that for insurance issued on a
216 substandard basis, the calculation of any such adjusted premiums
217 and present values may be based on such other table of mortality as
218 may be specified by the insurer and approved by the commissioner.
219  h. (1) This subsection h. shall apply to all policies issued on or
220 after the operative date established by paragraph (xi) of this
221 subsection h. Except as provided in paragraph (vii) of this sub-
222 section, the adjusted premiums for any policy shall be calculated on
223 an annual basis and shall be such uniform percentage of the
224 respective premiums specified in the policy for each policy year,
225 excluding amounts payable as extra premiums to cover impair-
226 ments or special hazards and also excluding any uniform annual
227 contract charge or policy fee specified in the policy in a statement
228 of the method to be used in calculating the cash surrender values
229 and paid-up nonforfeiture benefits, that the present value, at the
230 date of the policy, of all adjusted premiums shall be equal to the
231 sum of (A) the then present value of the future guaranteed
232 benefits provided for by the policy; (B) 1% of either the amount
233 of insurance, if the insurance be uniform in amount, or the average
234 amount of insurance at the beginning of each of the first 10 policy
235 years; and (C) 1256% of the nonforfeiture net level premium as
236 defined in paragraph (ii). Provided, however, that in applying
237 the percentage specified in (C) above no nonforfeiture net level
238 premium shall be deemed to exceed 4% of either the ameunt of
239 insurance, if the insurance be uniform in amount, or the average
240 ameunt of insurance at the beginning of each of the first 10 policy
241 years. The date of issue of a policy for the purpose of this section
242 shall be the date as of which the rated age of the insured is deter-
243 mined.

244  (ii) The nonforfeiture net level premium shall be equal to the
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245 present value, at the date of issue of the policy, of the guaranteed
246 benefits provided for by the policy divided by the present value,
247 at the date of issue of the policy, of an annuity of one per annum
248 payable on the date of issue of the policy and on each anniversary
249 of such policy on which a premium falls due.

250  (iii) In the case of policies which cause on a basis guaranteed
251 in the policy unscheduled changes in benefits or premiums, or which
252 provide an option for changes in benefits or premiums other than
253 a change to a new policy, the adjusted premiums and present values
254 shall initially be calculated on the assumption that future benefits
255 and premiums do not change from those stipulated at the date of
256 issue of the policy. At the fime of any such change in the benefits
257 or premiums the future adjusted premiums, nonforfeiture net level
258 premiums and present values shall be recalculated on the assump-
259 tion that future benefits and premiums do not change from those
260 stipulated by the policy immediately after the change.

261 (iv) Except as otherwise provided in paragraph (vii) of this
262 subsection, the recalculated future adjusted premiums for any such
263 policy shall be such uniform percentage of the respective future
264 premiums specified in the policy for each policy year, excluding
265 amounts payable as extra premiums to cover impairments and
266 special hazards, and also excluding any uniform annual contract
267 charge or policy fee specified in the policy in a statement of the
268 method to be used in calculating the cash surrender values and
269 paid-up nonforfeiture benefits, that the present value, at the time
270 of change to the newly defined benefits or premiums, of all such
271 future adjusted premiums shall be equal to the excess of the sum
272 of the then present value of the then future guaranteed benefits
273 provided for by the policy and the additional expense allowance,
274 if any, over the then cash surrender value, if any, or present value
275 of any paid-up nonforfeiture benefit under the policy.

2716  (v) The additional expense allowance, at the time of the change
277 to the newly defined benefits or premiums, shall be the sum of 1%
278 of the excess of the average amount of insurance at the beginning
279 of each of the first 10 policy years subsequent to the change over
280 the average amount of insurance prior to the change at the
281 beginning of each of the first 10 policy years subsequent to the
282 time of the most recent previous change, or, if there has been
283 no previous change, the date of issue of the policy; and 125% of
284 the increase, if positive, in the nonforfeiture net level premium.
285  (vi) The recalculated nonforfeiture net level premium shall he
286 equal to the result obtained by dividing (A) by (B) where

287  (A) equals the sum of the nonforfeiture net level premium ap-
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plicable prior to the change times the present value of an
annuity of one per annum payable on each anniversary of
the policy on or subsequent to the date of the change on
which a premium would have fallen due had the change not
occurred, and the present value of the increase in future
guaranteed benefits provided for by the policy, and

(B) equals the present value of an annuity of one per annum

payable on each anniversary of the policy on or subsequent
to the date of change on which a premium falls due.

(vil) Notwithstanding any other provisions of this subsection to
the contrary, in the case of a policy issued on a substandard basis
which provides reduced graded amounts of insurance so that, in
each policy year, such policy has the same tabular mortality cost
as an otherwise similar policy issued on the standard basis which
provides higher uniform amounts of insurance, adjusted premiums
and present values for such substandard policy may be calculated
as if it were issued to provide such higher uniform amounts of
insurance on the standard basis.

(viii) ANl adjusted premiums and present values referred to in
this subsection shall for all policies of ordinary insurance be cal-
culated on the basis of the Commissioners 1930 Standard Ordinary
Mortality Table or at the election of the insurer for any one or
more specified plans of life insurance, the Commissioners 1980
Standard Ordinary Mortality Table with 10-Year Select Mortality
Factors; shall for all policies of industrial insurance be calculated
on the basis of the Commissioners 1961 Standard Industrial
Mortality Table; and shall for all policies issued in a particular
calendar year be calculated on the basis of a rate of interest not
exceeding the nonforfeiture interest rate as defined in paragraph
(ix) of this subsection for policies issued in that calendar year.
Provided, however, that:

At the option of the insurer, calculations for all policies issued
in a particular calendar year may be made on the basis of a
rate of interest not exceeding the nonforfeiture interest rate,
as defined in this section, for policies issued in the immediately
preceding calendar year.

Under any paid-up nonforfeiture benelit, including any paid-up
dividend additions, any cash surrender value available,
whether or not required by subsection a., shall be calculated
on the basis of the mortality table and rate of interest used in
determining the amount of such paid-up nonforfeiture benefit
and paid-up dividend additions, if any.

An insurer may calculate the amount of any guaranteed paid-up
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nonforfeiture benefit including any paid-up additions under
the policy on the basis of an interest rate not lower than that
specified in the policy for caleulating cash surrender values.
In calculating the present value of any paid-up term insurance
with accompanying pure endowment, if any, offered as a non-
forfeiture benefit, the rates of mortality assumed may be not
more than those shown in the Commissioners 1980 Extended
Term Insurance for policies of ordinary insurance and not
more than the Commissioners 1961 Industrial Extended Term
Insurance Table for policies of industrial insurance.

For insurance issued on a substandard basis, the calculation
of such adjusted premiums and present values may be based
on appropriate modifications of the aforementioned tables.
Any ordinary mortality tables, adopted after 1980 by the
National Association of Insurance Commissioners, that are
approved by regulation promulgated by the Commissioner for
use in determining the minimum nonforfeiture standard may
be substituted for the Commissioners 1980 Standard Ordinary
Mortality Table with or without 10-Year Select Mortality
Factors or for the Commissioners 1980 Extended Term In-
surance Table.

Any industrial mortality tables, adopted after 1980 by the
National Association of Insurance Commissioners, that are
approved by regulation promulgated by the commissioner for
use in determining the minimum nonforfeiture standard may
be substituted for the Commissioners 1961 Standard Industrial
Mortality Table or the Commissioners 1961 Industrial Ex-

tended Term Insurance Table.
(ix) The nonforfeiture interest rate per annum for any policy

issued in a particular calendar year shall be equal to 125% of the
calendar year statutory valuation interest rate for such policy as
defined in the standard valuation law, paragraph (x) of subsection
17B:19-8a., rounded to nearer 1/4 of 1%.

(x) Notwithstanding any other provisions in this code (Title

365 17B) to the contrary, any refiling of nonforfeiture values or their

366 methods of computation for any previously approved policy forms

367 which involves only a change in the interest rate or mortality table

368 used to compute nonforfeiture values shall not require refiling of

369 any other provisions of that policy form.

370-380 (xi) After the effective date of this subsection, any insurer may

381 file with the commissioner a written notice of its election to comply,

382 with respect to any category of insurance, with the provisions of
383 this subsection after a specified date before January 1, 1989, which
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384 shall be the operative date of this subsection for that category of
385 insurance for such insurer. If an insurer makes no such election
386 with respect to any category of insurance, the operative date of
387 this subsection for that category of insurance issued by such
388 insurer shall be January 1, 1989.

389 i. In the case of any plan of life insurance which provides for
390 future premium determination, the amounts of which are to be
391 determined by the insurer based on then estimates of future
392 experience, or in the case of any plan of life insurance which is of
393 such a nature that minimum values cannot he determined by the
394 methods described in the preceding subsections of this section,
395 then:

396 the commissioner must be satisfied that the benefits provided
397 under the plan are substantially as favorable to policyholders

398 and insureds as the minimum benefits otherwise required by
399 the preceding subsections of this section;

400 the commissioner must be satisfied that the benefits and the
401 pattern of premiums of that plan are not such as to mislead
402 prospective policyholders or insureds;

403 the cash surrender values and paid-up nonforfeiture benefits
404 provided by such plan must not be less than the minimum

405 values and benefits required for the plan computed by a method
406 consistent with the principles of this standard nonforfeiture
407 law for life insurance, as determined by regulations promul-
408 gated by the commissioner.

409 j. Any cash surrender value and any paid-up nonforfeiture
410 benefit, available under the policy in the event of default in a
411 premium payment due at any time other than on the policy anni-
412 versary, shall be calculated with allowance for the lapse of time and
413 the payment of fractional premiums beyond the last preceding
414 policy or contract anniversary. All values referred to in subsections
415 e., d., g, h. and i. may be calculated upon the assumption that any
416 death benefit is payable at the end of the policy year of death. The
417 net value of any paid-up additions, other than paid-up term addi-
418 tions, shall be not less than the amounts used to provide such addi-
419 tions. Notwithstanding the provisions of subsection e., additional
420 benefits payable (1) in the event of death or dismemberment by acei-
421 dent or accidental means, (2) in the event of total and permanent
422 disability, (3) as reversionary annuity or deferred reversionary
423 annuity benefits, (4) as term insurance benefits provided by a rider
424 or supplemental policy provision to which, if issued as a separate
425 policy, this section would not apply, (5) as term insurance on the
426 life of a child or on the lives of children provided in a policy on the
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427 life of a parent of the child, if such term insurance expires before
428 the child’s age is 26, is uniform in amount after the child’s age is
429 one, and has not become paid-up by reason of the death of a parent
430 of the child, and (6) as other policy benefits additional to life insur-
431 anee and endowment benefits, and premiums for all such additional
432 benefits, shall be disregarded in ascertaining cash surrender values
433 and nonforfeiture benefits required by this section, and no such
434 additional benefits shall be required to be included in any paid-up
435 nonforfeiture benefits. Notwithstanding the provisions of sub-
436 section c., additional benefits providing the privilege to purchase
437 additional insurance benefits at some future time without furnish-
438 ing evidence of insurability, and premiums therefor, may, with
439 the consent of the commissioner, be disregarded in ascertaining
440 cash surrender values and nonforfeiture benefits required by this
441 section, and no such additional benefits shall be required to be
442 included in any paid-up nonforfeiture benefits.

443 k. This subsection shall apply to all policies issued on or after
444 January 1, 1985. Any cash surrender value available under the
445 policy in the event of default in a premium payment due on any
446 policy anniversary shall be in an amount which does not differ by
447 more than 2/10 of 1% of either the amount of insurance, if the
448 insurance be uniform in amount, or the average amount of insur-
449 ance at the beginning of each of the first 10 policy years, from the
450 sum of (a) the greater of zero and the basic cash value hereinafter
451 specified and (b) the present value of any existing paid-up addi-
452 tions less the amount of any indebtedness to the insurer under the
453 policy.

454  The basic cash value shall be equal to the present value, on such
455 anniversary, of the future guaranteed benefits which would have
456 been provided by the policy, excluding any existing paid-up addi-
457 tions and before deduction of any indebtedness to the insurer, if
458 there had been no default, less the then present value of the non-
459 forfeiture factors, as hereinafter defined, corresponding to pre-
460 miums which would have fallen due on and after such anniversary.
461 Provided, however, that the effects on the basic cash value of sup-
462 plemental life insurance or annuity benefits or of family coverage,
463 as deseribed in subsection c. or subsection g., whichever is appli-
464 cable shall be the same as are the effects specified in subsection e.
465 or subsection g., whichever is applicable on the cash surrender
466 values defined therein.

467  The nonforfeiture factor for each poiicy year shall be an amount
468 equal to a percentage of the adjusted premium for the policy year,
469 as defined in subsection g. or h., whichever is applicable. Except
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as is required by the next succeeding sentence of this paragraph,

such percentage:
shall be the same percentage for each policy year between the
second policy anniversary and the later of the fifth policy
anniversary and the first policy anniversary at which there is
available under the policy a cash surrender value in an amount,
before including any paid-up additions and before deducting
any indebtedness, of at least 2/10 of 1% of cither the amount
of insurance, if the insurance be uniform in amount, or the
average amount of insurance at the beginning of each of the
first 10 policy years; and
shall be such that no percentage after the later of the two
policy anniversaries specified in the preceding item may apply
to fewer than five consecutive policy years.

Provided, that no basic cash value may be less than the value
which would be obtanied if the adjusted premiums for the policy,
as defined in subsection g., or h., whichever is applicable, were
substituted for the nonforfeiture factors in the calculation of the
basie cash value.

All adjusted premiums and present values referred to in this
subsection shall for a particular policy be calculated on the same
mortality and interest bases as are used in demonstrating the
policy’s compliance with the other sections of this amendatory and
supplementary act. The cash surrender values referred to in this
subsection shall include any endowment benefits provided for by
the poliey.

Any cash surrender value available other than in the event of
default in a premium payment due on a policy anniversary, and
the amount of any paid-up nonforfeiture bencfit available under
the policy in the event of defaunlt in a premium payment shall be
determined in a manner consistent with that specified for deter-
mining the appropriate minimum amounts in subsections a., ¢., d.,
g., h. and i. The amounts of any cash surrender values and of any
paid-up nonforfeiture benefits granted in connection with addi-
tional benefits such as those listed as items (1) through (6) in sub-
section j. shall conform with the principles of this subsection.

1. This section shall not apply to any of the following:

e reinsurance,

e group insurance,

e annuity contract,

e single premium pure endowment contract or reversionary
annuity contract,

® term policy of uniform amount, which provides no guaran-
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teed nonforfeiture or endowment benefits, or renewal
thereof, of 20 years or less expiring before age 71, for which
uniform premiums are payable during the entire term of
the policy,

e term policy of decreasing amount which provides no guar-
anteed nonforfeiture or endowment benefits, on which each
adjusted premium, calculated as specified in subsections g.
and h. is less than the adjusted premium so calculated on a
term policy of uniform amount, or renewal thereof, which
provides no guaranteed nonforfeiture endowment benefits,
issued at the same age and for the same initial amount
of insurance and for a term of 20 years or less expiring
before age 71, for which uniform premiums are payable

during the entire term of the policy,

policy which provides no guaranteed nonforfeiture or
endowment benefits, for which no cash surrender value,
if any, or present value of any paid-up nonforfeiture bene-
fit, at the beginning of any policy year, calculated as speci-
fied in subsections c., g., and b. exceeds 274 % of the amount

of insurance at the beginning of the same policy year,

policy which shall be delivered outside this State through
an agent or other representative of the insurer issuing the
policy.

For the purposes of determining the applicability of this section,
the age at expiry for a joint term life insurance policy shall be
the age at expiry of the oldest life.

3. N. J. 8. 17B:30-12 is amended to read as follows:

17B:30-12. a. No person shall discriminate against any person or
group of persons because of race, creed, color, sex, national origin
or ancestry of such person or group of persons in the issuance,
withholding, extension or renewal of any policy of life or health
insurance or annuity or in the fixing of the rates, dividends, cash
surrender values or other benefits payable thereon, terms or condi-
tions therefor, or in the issuance or acceptance of any application
therefor.

b. No person shall use any form of policy of life or health insur-
ance or contract of annuity which expresses, directly or indirectly,
any limitation, or discrimination as to race, creed, color, sez,
national origin or ancestry or any intent to make any such limita-
tion or discrimination.

¢. No person shall make or permit any unfair diserimination
between individuals of the same class-and-equal expectation of life
in the rates charged for any policy of life insurance or eontract of
annuity or in the dividends or other benefits payable thereon, or in
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any other of the terms and conditions of such policy of life insur-
ance or contract of annuity.

d. No person shall make or permit any unfair diserimination
between individuals of the same class and of essentially the same
hazard in the amount of premium, policy fees, or rates charged for
any policy or contraect of health insurance or in the benefits pay-
able thereunder, or in any of the terms or conditions of such policy
or contract, or in any other manner whatever.

e. Nothing contained in this section shall be construed to require
any agent or company to take or receive the application for insur-
ance or annuity of any person or to issue a policy of insurance or
contract of annuity to any person.

4. Section 4 of P. L. 1944, ¢. 27 (C. 17:29A-4) is amended to
read as follows:

4. Every rating organization, and every insurer which makes its
own rates, shall make rates that are not unreasonably high or
inadequate for the safety and soundness of the insurer, and which
do not unfairly discriminate between risks in this State involving
essentially the same hazards and expense elements, and shall, in
rate-making, and in making rating systems:

(a) Adopt basic classifications, which shall be used as the basis
of all manual, minimum, class, schedule, experience or merit rates,
except that mo classification plan shall base any standard or rating
plan for private passemger automobiles, in whole or in part,
directly or indirectly upon the sex or marital status of the persons
msured;

(b) Adopt reasonable standards for construction, for protective
facilities, and for other conditions that materially affect the hazard
or peril, which shall be applied in the determination or fixing of
rates;

(¢) Give consideration to past and prospective loss experience,
including where pertinent, the conflagration and catastrophe
hazards, if any, both within and without the State; to all factors
reasonably related to the kind of insurance involved; to a reason-
able profit for the insurer; and, in the case of participating insurers,
to policyholders’ dividends. In the case of fire insurance, considera-
tion shall be given to the latest available experience of the fire
insurance business during a period of not less than five years
preceding the year in which rates are made or revised;

(d) Give a rate reduction, to be approved by the commissioner,
for fire insurance on structures equipped with operative smoke
detection devices of a design approved by the Commissioner of
Tusurance.
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5. Section 15 of P. L. 1959, e. 167 (C. 17:44A-15) is amended to

read as follows:

15. Benefits. (1) A society authorized to do business in this State
may provide, except in the form of group insurance, for the pay-
ment of :

(a) death benefits;

(b) endowment benefits;

(¢) annuity benefits;

(d) temporary or permanent disability benefits as a result of
disease or accident;

(e) hospital, medical or nursing benefits due to sickness or bodily
infirmity or accident; and

(f) monument or tombstone benefits to the memory of deceased
members not exceeding in any case the sum of $300.00.

(2) Any such benefits may be provided for a member or upon
application of a member for the member’s family, including the
niember, the member’s spouse and minor children, in one or more
certificates.

(3) No society shall determine benefits nor determine fees for
such benefits based on the insured’s sex or on an age other than
the insured’s actual age.

6. (New section) Disability insurance shall provide benefits for
pregnancy and childbirth to the same extent as benefits that are
provided in the policy for any other covered disability.

7. This act shall take effect 90 days tollowing enactment.

STATEMENT

This bill prohibits sex discrimination in the issuance or with-
holding of certain insurance policies or in the fixing of rates by
insurers and fraternal societies. Policies of automobile, life and
health insurance and annuities are covered specifically. On the
recomumendation of the Commission on Sex Discrimination in the
statutes, the bill amends the law so that sex should not be a factor
in matters of insurance availability cost.

This bill also provides that disabilities resulting from maternity
or childbirth shall be covered to the same extent as other dis-
abilities under a disability policy. Statistical tables shall not be

based on the insured’s sex but according to the insured’s actual age.
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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Senators LIPMAN and DiIFRANCESCO

AN Act providing for the inclusion in certain health insurance
contracts of benefits for expenses incurred in connection with
pregnancy and childbirth, amending P. L. 1979, ¢. 327 and supple-
menting P. L. 1940, c. 74 (C. 17:48A-1 et seq.).

Bk 1r ENAcTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 5 of P. L. 1979, ¢. 327 (C. 17:48A-6.5) is amended to
read as follows:

5. The second surgical opinion benefit provisions of a policy may
exclude benefits while the patient is confined in a hospital as an
inpatient, any surgical procedures not covered by the policy and
surgical procedures in the following categories: cosmetic surgery[[,
pregnancy-related surgery], dental surgery, and podiatric surgery
[, and sterilization].

2. (New section) Every subscription certificate and group and
individual health insurance contract providing medical service
benefits delivered, issued, executed or renewed in this State, or
approved for issuance or renewal in this State by the Commissioner
of Insurance on or after the effective date of this amendatory and
supplementary act, shall offer coverage for maternity care without
regard to marital status to smbscribers or other persons covered
thereunder for expenses incurred in pregnancy and childbirth. The
maternity benefits shall be provided to the same extent as the bene-
fits are provided in the contract for any other covered illness. If
a fixed amount is specified in the contract for surgery, the fixed

amount for a pregnancy-related surgical procedure shall be com-

EXPLANATION—Matter enclosed in bold-faced brackets Lthusl in the above bill
is not enacted and is intended to be omitted in the law.
Matter printed in italics thus is new matter.
Matter enclosed in asterisks or stars has been adopted as follows:
*—Senat i d dopted No ber 19, 1984.
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mensurate with the fixed amount payable for a surgical procedure
of comparable difficulty and severity. If the contract provides for a
waiting period before an insured is eligible for maternity benefits,
the *[contract shall provide that the maternity benefits shall be
payable to the same extent and for the same period of time following
the discontinuation of the maternity coverage. llowever, this]*
waiting period shall not exceed 10 months.

3. (New section) The Commissioner of Insurance shall promul-
gate the rules and regulations necessary te effectuate the purpose
of this amendatory and supplementary act.

4. This act shall take effect 90 days following enactment.

STATEMENT
This bill eliminates the exclusion from health insurance of second
surgical opinion program benefits for pregnancy-related surgery
and sterilizations and provides that all health insurance policies
shall offer maternity coverage benefits to the same extent as the
hospitalization benefit provided in the contract for any other

covered illness.
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SENATE, No. 561

STATE OF NEW JERSEY
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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Senators LIPMAN and DiFRANCESCO

Ax Act providing for the inclusion in certain health insurance
contracts of benefits for expenses incurred in connection with
pregnancy and childbirth, amending P. L. 1979, ¢. 328 and sup-
plementing Chapter 26 of Title 17B of the New Jersey Statutes.

Be 1t ENaCTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 5 of P. L. 1979, c. 328 (C. 17B:26-2.6) is amended
to read as follows:

5. The second surgical opinion benefit provisions of a policy may
exclude benefits while the patient is confined in a hospital as an
inpatient, any surgical procedures not covered by the policy and
surgical procedures in the following categories: cosmetic surgeryf,
pregnancy-related surgery], dental surgery, and podiatric sur-
gery[[, and sterilization].

2. (New section) Every health insurance contract providing
hospital or medical expense benefits delivered, issued, executed or
renewed in this State, or approved for issuance or renewal in this
State by the Commissioner of Insurance on or after the effective
date of this amendatory and supplementary act, shall offer coverage
for maternity care without regard to marital status to subscribers
or other persons covered thereunder for expenses incurred in
pregnancy and childbirth. The coverage for the expenses of preg-
nancy and childbirth shall be provided to the same extent as the
hospitalization benefits are provided in the contract for any other
covered illness. If a fixed amount is specified in the contract for

surgery, the fixed amount for a pregnancy-related surgical pro-

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.
Matter printed in italics thus is new matter.
Matter enclosed in asterisks or stars has been adopted as follows:
¥__§ ittee d dopted N ber 19, 1984,
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cedure shall be commensurate with the fixed amount payable for
a surgical procedure of comparable difficulty and severity. If the
contract provides for a waiting period before an insured is eligible
for maternity benefits, the *[contract shall provide that the ma-
ternity benefits shall be payable to the same extent and for the
same period of time following the discontinuation of the maternity
coverage. However, this]* waiting period shall not exceed a period
of 10 months.

3. (New section) The Commissioner of Insurance shall promul-
gate the rules and regulations necessary to effectuate the purpose
of this amendatory and supplementary act.

4. This act shall take effect 90 days following enactment.

STATEMENT
This bill eliminates the exclusion from health insurance of second
surgical opinion program benefits for pregnancy-related surgery
and sterilizations and provides that all health insurance policies
shall offer maternity coverage benefits to the same extent as the
hospitalization benefit provided in the contract for any other

covered illness.
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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Senators LIPMAN and DiIFRANCESCO

Ax Acr providing for the inclusion in certain health insurance
contracts of henefits for expenses incurred in connection with
pregnancy and childbirth and supplementing P. L. 1938, c. 366
(C.17:48-1 et seq.).

Bg 11 exacrep by the Senate and (feneral Assembly of the State
of New Jersey:

1. Bvery subscription certificate aud group and individual con-
tract providing hospital benefits delivered, issued, executed or
renewed in this State, or approved for issuance or renewal in this
State by the Commissioner of Insurance on or after the effective
date of this act, shall offer coverage for maternity care without
regard to marital status to subseribers or other persons covered
thereunder for expenses incurred in pregnaney and childbirth. The
maternity benefits shall be provided to the same extent as the
hospitalization benefit is provided in the contract for any other
covered illness. If the contraet provides for a waiting period before
an insured is eligible for maternity benefits, the *[contract shall
provide that the maternity benefits shall be payable to the same
extent and for the same period of time following the discontinuance
of the maternity coverage. However, this]* waiting period shall not
exceed a period of 10 months.

2. The Commissioner of Insuranee shall promulgate the rules
and regulations necessary to effectuate the purposes of this act.

3. This aet shall take effect 90 days following enactment.
EXPLANATION—Matter enclosed in bold-faced brackets [:husl in the above bill

is not enacted and is intended to be omitted in the law.

Matter enclosed in asterisks or stars has been adopted as follows:
*__Senate ittee d dopted November 19, 1984.
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STATEMENT
This bill provides that all health insurance policies shall offer
maternity coverage benefits to the same extent as the hospitalization
benefit provided in the contract for any other covered illness.
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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Senators LIPMAN and DiFRANCESCO

A~ Act providing for the inclusion in certain health insurance
contracts of benefits for expenses incurred in connection with
pregnancy and childbirth, amending P. L. 1979, ¢. 329 and sup-
plementing Chapter 27, of Title 17B of the New Jersey Statutes.

Bz 11 ENacTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 6 of P. L. 1979, c. 329 (C. 17B:27-46.7) is amended
to read as follows:

6. A second surgical opinion program may exclude benefits while
the patient is confined in a hospital as an inpatient, any surgical
procedure not covered by the group insurance policy, and surgical
procedures in the following categories: cosmetic surgery, [preg-
nancy-related surgery,] dental surgery, and podiatric surgery[,
and sterilizations].

2. (New section) Every group health insurance contract pro-
viding hospital or medical expense benefits delivered, issued,
executed or renewed in this State, or approved for issuance or
renewal in this State by the Commissioner of Insurance on or after
the effective date of this amendatory and supplementary act, shall
offer coverage for maternity care without regard to marital status
to subscribers or other persons covered thereunder for expenses
incurred in pregnancy and childbirth. The benefits for the expenses
of pregnancy and childbirth shall be provided to the same extent
as the hospitalization benefit is provided in the contraet for any
other covered illness. If a fixed amount is specified in the contract

for surgery, the fixed amount for a pregnancy-related surgical

EXPLANATION—Matter enclosed in bold-frced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.
Matter printed in italies thus is new matter.
Matter enclosed in asterisks or stars has been adopted as follows:
] i d d d N ber 19, 1984.
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procedure shall be commensurate with the fixed amount payable
for a surgical procedure of comparable difficulty and severity. If
the contract provides for a waiting period before an insured is
eligible for maternity benefits, the *[contract shall provide that the
maternity benefits shall be payable to the same extent and for the
same period of time following the discontinuation of the childbirth
coverage. However, thisJ* waiting period shall not exceed a period
of 10 months.

3. (New section) The Commissioner of Insurance shall promul-
gate the rules and regulations necessary to effectuate the purposes
of this amendatory and supplementary act.

4. This act shall take effect 90 days following enactment.

STATEMENT
This bill eliminates the exclusion from health insurance of second
surgical opinion program benefits for pregnancy-related surgery
and sterilizations and provides that all health insurance policies
shall offer maternity coverage benefits to the same extent as the
hospitalization benefit provided in the contract for any other

covered illness.
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ASSEMBLY, No. 2251

STATE OF NEW JERSEY

INTRODUCED JUNE 25, 1984

By Assemblywomen PERUN, FORD, Assemblyman THOMPSON,
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Assemblywomen GARVIN, WALKER, Assemblyman BENNETT,
Assemblywomen MUHLER, OGDEN, Assemblvmen HERMAN,
WATSON, MAZUR and BOCCHINI

Ax Acr providing for a mandatory conversion privilege for em-

ployer health benefit programs.

BE 11 ExACTED by the Senate and General Assembly of the State
of New Jersey:

1. As used in this act, ‘‘beneficiary’’ means (1) the employee or
member; (2) the surviving spouse, if any, at the death of the em-
ployee or member, whose coverage under the benefit policy termi-
nates; (3) the surviving children whose coverage under the benefit
policy terminates.

2. Every employer providing its employees by contract, agree-
ment, or practice a benefit of pecuniary value for hospital, surgical,
medical, or major medical expenses, on an expense-incurred basis,
other than by group health insurance, shall obtain a policy of health
insurance issued by an authorized insurance company for any
beneficiary whose benefits have been terminated for any reason -
relating to loss of employment, who was eligible to receive the
benefit for at least 90 days prior to the discontinuation.

3. An employee shall be notified of his right to obtain insurance
by the employer when benefits under the benefit policy are termi-
nated. The employee shall have at least 90 days to apply to the
employer for the benefits provided by this section.

4. The policy of health insurance shall provide hospital, surgical,
medical, or major medical benefits which are substantially similar
both in type and level of coverage to those which were provided in
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the benefit policy, but shall not exceed those provided under the
benefit policy, unless the beneficiary or employee requests, in writ-
ing, coverage exceeding that provided under the benefit policy.
The policy of health insurance shall not exclude a preexisting con-
dition not excluded by the henefit policy.

The initial premium for the first 12 months and subsequent re-
newal premiums payable by the beneficia