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2. Current employees of an agency shall have their
salaries adjusted in accordance with rules which would be
applicable if, in fact, the- title were actually compensated
at the salary range specified in (a)l above.

(b) If the final evaluated range is lower than the initially
recommended range, the salaries of employees serving in
affected Tentative Title positions shall be adjusted in accor-
dance with downward title reevaluations. See N.J.A.C.
4A:3-4.11.

(c) Anniversary dates shall be set based on the date of
appointment to the Tentative Title.

4A:3-4.16 Salaries of employees on military leave during a
trainee period: State service

(a) Upon return from military leave, a regularly appoint-
ed employee in a trainee title shall receive a salary at the six
months rate, provided the total time in the trainee title on
the job and on leave equals six months or more.

(b) Upon successful completion of the total 12 months of
trainee service on the job, including the required working
test period, the employee will be advanced to the primary
title at the salary rate the employee would have received
had the employee not been on military leave.

(c) The employee’s personnel record shall indicate se-
niority in all pertinent titles retroactive to dates on which
the employee would have gained such seniority had the
employee not gone on military leave.

4A:3-4.17 Salaries and anniversary dates for employees
appointed from a special reemployment list:
State service

(a) The salary of an employee appointed from a special
reemployment list shall be determined as follows:

1. When appointed to the same title held at the time
of the reduction in force, the employee shall receive the
same step of the salary range received on the date of the
layoff or the salary determined in accordance with (a)2
below, whichever is the most beneficial to the employee.

2. When appointed to a different title from the one
held at the time of the reduction in force, the employee
shall receive the most beneficial to the employee of the
following:

i. The same step and salary range that he or she
would have received if appointed to the new title on the
date of the reduction in force; or

ii. When the employee is currently serving in anoth-
er title, the salary determined by adjustment to the new
title:

(1) When appointed to a new title with the same
class code, make a lateral pay adjustment, N.J.A.C.
4A:3-4.8;

(2) When appointed to a new title with a higher
class code, make an advancement pay adjustment,
N.J.A.C. 4A:3-4.9. If the employee has attained a
higher salary in a lower title than the current value of
the step he or she would have received in the new
title on the date of the layoff, the salary shall be set
at the step that is next higher than the salary in the
lower title. The anniversary date will be set based on
the effective date of the action; or

(3) When appointed to a new title with a lower
class code, make a demotional pay adjustment,
N.J.A.C. 4A:3-4.10.

(b) The anniversary date of an employee appointed from
a special reemployment list shall be determined as follows:

1. When using (a)l or (a)2i above to determine salary,
reconstruct the employee’s anniversary date to the date of
the reduction in force, then calculate the additional num-
ber of pay periods needed to meet the requirements for a
performance increment (except as provided in (a)2ii(2)).
Assign the anniversary date which will include the addi-
tional number of pay periods of service needed to satisfy
anniversary date requirements.

2. When using (a)2ii above to determine salary, follow
the provisions for either a lateral pay adjustment
(NJ.AC. 4A:3-4.8), advancement pay adjustment
(NJAC. 4A:3-49) or demotional pay adjustment
(N.J.A.C. 4A:3-4.10) as applicable.

3. If at the time of the reduction in force the employ-
ee was at the maximum salary step for the title from
which displaced, assign the anniversary date that reflects
the length of time that the employee had been at the
maximum step on the date of the reduction in force.

EXAMPLE: An employee is reappointed from a special
reemployment list on"April 3, 1993 (pay period 8/93) to the
permanent title from which the employee was laid off on
January 23, 1993 (pay period 3/93). At the time of the
layoff the employee was receiving thé ninth step of the
salary range with an anniversary date of 1/93. When reap-
pointed, the employee will receive an anniversary date of
6/93 to show that the employee had been at the maximum
step of the salary range for two pay periods.

(c) The salary and anniversary date for an employee who
is appointed to a title that was reevaluated after the date of
the reduction in force shall be determined by calculating the
salary and anniversary date by (a)l and (b)1 above, using
the title’s former salary range. See N.J.A.C. 4A:3-4.9 and
4A:3-4.11.

(d) This section shall not be used to obtain a salary
greater than that the employee would have received in the
absence of a reduction in force.
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(e) This section shall be applied to unclassified or provi-
sional employees recalled after a reduction in force in
accordance with a collective negotiations agreement.

/
New Rule, R.1989 d.570, effective November 6, 1989.
See: 21 N.J.R. 2429(a), 21 N.J.R. 3451(a).
Amended by R.1993 d.424, effective September 7, 1993.
See: 25 N.J.R. 1916(a), 25 N.J.R. 4064(a).

4A:3-4.18 Salaries and anniversary dates for employees
appointed from a regular reemployment list:
State service

(a) A current State employee who is appointed from a
regular reemployment list shall have the salary and anniver-
sary date determined in accordance with N.J.A.C. 4A:3-4.8
through 4A:3-4.11, as appropriate. If the employee would
receive a greater salary under the provisions of (b) below,
the appointing authority may request application of those
provisions.

(b) An individual not currently employed by the State
who is appointed from a regular reemployment list shall
receive an anniversary date based on the new date of
appointment and, at the request of the appointing authority,
be paid: :

1. When re-appointed to the prior permanent title, up
to the same step in the salary range which the employee
was receiving in that title; or, if the employee was serving
in an unclassified title or provisionally in another title at
the time of the separation, up to the same step in the
salary range which the employee would have received had
the employee been returned to his or her permanent title
on the date of the separation. :

2. When reappointed to a title other than the prior
permanent title, up to the same step in the salary range
which the employee would have received if the employee
had been appointed to the title on the date of the
separation.

(c) When an employee has been reappointed to a title
which has been reevaluated since the separation, the em-
ployee’s salary shall be set up to an amount determined by
reconstruction. See N.J.A.C. 4A:3-4.10.

4A:3-4.19 Other forms of compensation: State service

The Commissioner shall issue annual updates to the
Compensation Plan regarding computing pay for temporary
employees, extra compensation on special projects, emer-
gency rates and other allowances to employees.

4A:3-4.20 Retroactive pay: State service

Personnel actions having retroactive effective dates shall
apply only to employees who remain on a State payroll on
the date of the retroactive payment and employees who
retire or die during the period of retroactive application.

Amended by R.1993 d.424, effective September 7, 1993.
See: 25 N.J.R. 1916(a), 25 N.J.R. 4064(a).

4A:3-4.21 Salary overpayments: State service

(a) The Commissioner may waive, in whole or in part, the
repayment of an erroneous salary overpayment, or may
adjust the repayment schedule based on consideration of the
following factors:

1. The circumstances and amount of the overpayment
were such that an employee could reasonably have been
unaware of the error;

2. The overpayment resulted from a specific adminis-
trative error, and was not due to mere delay in processing
a change in pay status;

3. The terms of the repayment schedule would result
in economic hardship to the employee.

(b) An employee or appointing authority may request a
waiver of repayment in accordance with the procedure for
written record appeals. See N.J.A.C. 4A:2-1.

Amended by R.1989 d.570, effective November 6, 1989.
See: 21 N.J.R. 2429(a), 21 N.J.R. 3451(a). -
In (a): deleted “or” between 2 and 3.

SUBCHAPTER 5. OVERTIME COMPENSATION

4A:3-5.1 General provisions

(a) In local service, overtime compensation shall be paid
pursuant to standards prepared and administered by the
appointing authority in accordance with the Fair Labor
Standards Act, 29 U.S.C. 201 et seq.

(b) In State service, overtime compensation for employ-
ees in the career, senior executive and unclassified services
shall be paid pursuant to this subchapter. See chart (Ap-

pendix A) at the end of this subchapter which outlines these

overtime. provisions.

(c) See N.J.A.C. 4A:6-2 for State service hours of work
and workweek designation rules.

4A:3-5.2 Definitions: State service

The following terms, when used in this subchapter, shall
have the following meanings unless the context clearly indi-
cates otherwise. '

“Base salary” means the employee’s rate of pay exclusive
of any additional payments or allowances.

“Cash overtime compensation” means payment at a rate
of one and one-half times the hourly proration of the
employee’s base salary, or one and one-half ‘times the
employee’s regular rate, as specified.
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4A:3-5.7

(c) Eligibility for overtime compensation for travel shall
be as follows:

f\\ 1. Employees in covered positions (35, 40, NE) who

~ are required to travel contiguous to the normal workday
in excess of normal commutation time shall have such
hours included in the total hours worked.

i. Overtime compensation at the rate of one and
one-half times the regular rate or one and one-half
hours for each hour worked in excess of the regular
workweek shall only be payable for that period after
total hours worked exceed 40 hours in a workweek.

Next Page is 3-23

3-22.1

ii. For time worked in excess of a 35 hour fixed
workweek but not over 40 hours, hour for hour com-
pensation may be granted in the form of cash or time
off, at the discretion of the appointing authority.

2. Employees in exempt fixed workweek positions
(3E, 4E) may be granted hour for hour compensation in
the form of cash or time off, at the discretion of the
appointing authority.

3. Employees in exempt non-limited positions (NL,
N4) shall have no entitlement to compensation for such
time.

Supp. 1-6-97
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-(d) Eligibility for overtime compensation for exceptional
emergencies shall be as follows:

1. When an agency head declares an exceptional
emergency involving a critical service disruption that po-
ses a danger to health or safety, he or she may authorize:

i. Cash overtime compensation for non-limited em-
ployees in titles with established salary ranges below
range 32 performing emergency related work. For
these circumstances employees in non-limited titles
shall be deemed to have a 40 hour workweek.

ii. Overtime compensation for work not covered by
the job specification. See N.J.A.C. 4A:3-5.3(c)3.

2. An agency head shall file with the Commissioner
two reports concerning an exceptional emergency as fol-
lows:

i.  Within seven days of the declaration of the excep-
tional emergency, a fully detailed justification for the
declaration. The report shall describe the critical ser-
vices which could have been or were disrupted and
what dangers were posed to health or safety.

ii. Within 30 days of the conclusion of the excep-
tional emergency, a list of the names, titles, hours of
work designations and number of hours of emergency
related overtime work of employees who performed
emergency related work on an overtime basis.

3. These provisions shall not apply to work performed
beyond the regular work hours on emergency mainte-
nance, construction, snow removal or other related work
in situations which constitute unreasonable safety hazards
to the public, employees, other persons or property of the
State. The Commissioner shall establish emergency con-
dition rates for these circumstances.

(e) Eligibility for special project rate compensation shall
be as follows:

1. If an employee works on a part time, occasional or
sporadic basis, and solely at the employee’s option, in a
different capacity from which the employee is regularly
employed, the hours employed in the different capacity
shall be excluded from the calculation of the hours to
which the employee is entitled to overtime compensation.
Such employment may be paid at special project rates as
approved by the Commissioner.

2. NL and N4 employees who perform extraordinary
work activities on a limited or periodic basis necessitating
work time beyond the general workweek in the same
capacity from which the employee is regularly employed
may be paid special project rates as approved by the
Commissioner. '

3. A fully detailed justification for a special project for
which (e)1 or 2 above would be applicable must be filed
with the Commissioner or his or her representative for
review and approval.

Amended by R.1993 d.424, effective September 7, 1993.
See: 25 N.J.R. 1916(a), 25 N.J.R. 4064(a).

Case Notes

Fact that Department of Corrections provided total compensation to
its physicians that included ten more days of vacation than that granted
other employees did not make the compensation “overtime compensa-
tion”. State, Dept, of Corrections v. Communications Workers of
America, AFL-CIO, 240 N.J.Super. 26, 572 A.2d 213 (A.D.1990).

Department of Corrections’ decision to grant physicians extra vaca-
tion days was within its discretion. State, Dept. of Corrections v.
Communications Workers of America, AFL-CIO, 240 N.J.Super. 26,
572 A.2d 213 (A.D.1990).

4A:3-5.8 Holiday pay: State service

(a) Full-time and part-time employees in fixed workweek
titles shall be entitled to overtime compensation in addition
to their regular rate of compensation for all work performed
on a holiday, except as provided in (d) below, even if they
are not in pay status for a full workweek.

(b) Employees in non-limited titles are not entitled to
overtime compensation for work performed on a holiday,
except as provided in N.J.A.C. 4A:3-5.6. However, those in
titles below that of agency head may, at the discretion of the
appointing authority, be granted comparable time off to a
maximum of hour for hour for such work in addition to
their regular rate of compensation.

(c) The following shall govern overtime compensation for
full-time and part-time employees in fixed workweek titles
who are employed in a seven day coverage operation:

1. If a holiday occurs on a regular workday of an
employee, the employee is entitled to overtime compensa-
tion for all work performed on that holiday in addition to
the regular rate of compensation.

2. If a holiday occurs on a regular day off, an employ-
ee shall be given an additional day off in the same
workweek. If, as a result of an emergency, the employee
is required to work on the additional day, he or she shall
be entitled to overtime compensation for all work per-
formed on the additional day.

3. If a holiday occurs on a regular workday of an
employee and the employee does not report for duty, he
or she shall not be eligible for overtime compensation or
an alternate day off for that holiday.

(d) A part-time or full-time employee in a fixed work-
week title, in conjunction with his or her appointing authori-
ty, may agree to work on a holiday in exchange for a
specified day of personal preference off. If the employee is
required to work on the specified personal preference day,
she or he shall be entitled to overtime compensation for all
hours worked on the personal preference day as if that day
were the holiday.

(e) Eligibility for overtime compensation for temporary
employees shall be as follows:
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1. Unless permitted by a negotiated labor contract,
temporary employees shall not be entitled to overtime
compensation for work performed on a holiday, except as
provided in N.J.A.C. 4A:3-5.5(a)(4).

2. Unless permitted by a negotiated labor contract,
temporary employees shall not be entitled to any form of
compensation for a holiday not worked.

Amended by R.1993 d.424, effective September 7, 1993.
See: 25 N.J.R. 1916(a), 25 N.J.R. 4064(a).

4A:3-5.9 Appointing authority responsibilities: State
service

(a) Each appointing authority shall develop procedures
for administering overtime that are consistent. with this
subchapter and at a minimum provide for:

1. Written authorization by the appointing authority
or his or her designee in advance of overtime to be
worked. Whenever circumstances are such that prior
authorization is not possible, the overtime must be autho-
rized in writing immediately thereafter;

2. Records of approved overtime requests and work
accomplished;

3. Systems for continuous and periodic review of over-
time requirements with a view toward accomplishing the
work during regular work time; and

4. Written procedures for supervisory personnel to
follow in the authorization of either compensatory time or
cash payment for overtime.

(b) A copy of each department’s procedures, written
interpretations and any subsequent changes are to be filed
with the Commissioner or his or her designee and approved
prior to promulgation.

(c) For budget requests, the appointing authority shall
provide an annual summary to include the extent and
justification for overtime required during the past fiscal
year, current fiscal year, and the extent and justification of
anticipated overtime during the next fiscal year. The latter
shall be supported by a description of the work programs to

be accomplished, the amount of hours and money involved,

the circumstances dictating that it be overtime, and alterna-
tives that would permit accomplishment of the overtime
work on regular time. The instructions for the above shall
be included in the “Manual for Preparation of Budget
Request” which is published and distributed to all State
agencies by the Office of Management and Budget in the
Department of the Treasury. The appointing authority
shall file a copy of this summary with the Commissioner or
his or her representative.

(d) The following records shall be kept:
1. Name of employee in full;

2. Home address, including zip code;

3. Date of birth, if under 19;
4. Sex and occupation;

5. Time of day and day of week on which the employ-
ee’s workweek begins;

6. Regular hourly rate of pay in any workweek in
which overtime premium is due, or other basis of wage
payment (such as “$5.00 hr.,” “$40.00 day,” “$200.00
wk.”);

-7. Daily and weekly hours of work;

8. Total daily or weekly straight time earnings;

9. Total overtime compensation for the workweek;

10. Total additions to or deductions from wages paid;

11. Total wages paid each pay period;

12. Date of payment and the pay period covered by
payment; and

13. Approved overtime requests and a summary of
work accomplished.

(e) Upon demand, the appointing authority shall make
available to the Commissioner or his or her representative
all records and accounts of overtime work at the time(s) and
location(s) specified.

(f) Upon demand for reports of compensatory time off or
comparable time off, the appointing authority shall make
available to the Commissioner or his or her representative
the following items:

1. The names, titles and salary ranges of employees
receiving compensatory time off or comparable time off;

2. The names, titles and salary ranges of employees
receiving payment for unused compensatory time off or
comparable time off, the amount paid to each such
employee, and the number of hours on which the pay-
ment was based; :

3. The number of days on which compensatory time
off or comparable time off was earned;

4, The total number of hours each employee worked
beyond the normal workweek;

5. The total number of hours of compensatory time
off or comparable time off earned by each employee;

6. The total number of hours of compensatory time
off or comparable time off used by each employee; -

7. The balance of unused compensatory time off or
comparable time off for each employee; and

8. A justification for the granting of compensatory

time off or comparable time off for each employee.

(g) Procedures for payments of compensable overtime
will be published as part of the payroll manual.
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Amended by R.1993 d.44, effective January 19, 1993.
See: 24 N.J.R. 3588(a), 25 N.J.R. 290(a).
Redesignated existing (f) as (g); added new (f).

4A:3-5.10 Appeal procedures: State service

(a) Appeals may be filed under this subchapter as fol-
lows: :

1. Position designation appeals, in which the. issue is
the status of a particular position as exempt or covered
under the Fair Labor Standards Act, 29 U.S.C. 201 et
seq.; and/or

2. Title designation appeals, in which the issue is the
status of an entire job title in the State classification plan
as exempt or covered under the Fair Labor Standards
Act.

(b) Position designation appeals may be filed by an em-
ployee and shall be submitted, in writing, to the appointing
authority through the personnel office.

1. The appeal must identify the specific duties at issue
and must be accompanied by a Classification Question-
naire, signed by the employee and the supervisor. If the
appellant proposes a different status for the position
(exempt or covered), he or she must explain how the
requested status more accurately reflects the duties of the
position under the Fair Labor Standards Act. See
N.J.A.C. 4A:3-54.

2. The appointing authority shall review the appeal
and notify the appellant of its decision within 20 days of
receipt of the appeal. This decision letter must include
the duties of the position, findings of fact, conclusions and
the determination that:

i. The position is properly classified as exempt or
covered; or

ii. The position is improperly designated, in which
case the appointing authority shall provide appropriate
duties or designate the appropriate status.

3. The decision letter shall state that the appellant has
the right to appeal an adverse decision. Additionally, if
the appellant does not receive a decision letter from the
appointing authority within 20 days, he or she may file an
appeal, in writing, within 10 days from the final day for
the appointing authority’s decision. All second level ap-
peals shall be submitted to the Department of Personnel.

i. An employee submitting a second level appeal
must include a copy of the initial appeal letter to the
appointing authority, a copy of the completed Classifi-
cation Questionnaire, and the appointing authority’s
decision letter, if issued. The appeal must state what
specific portions of that decision are contested and the
reasons.

4. The appropriate section of the Department of Per-
sonnel shall review the appeal, order an audit where
warranted, and issue a written decision. The decision
letter shall be issued within 20 days of receipt of the
appeal and shall include findings of fact, conclusions, a
determination and a statement that the appellant has the
right of appeal to the Commissioner.

5. All appeals to the Commissioner must include cop-
ies of the determinations and decision letters from the
lower levels and state which findings are being disputed
and the reasons. Appeals shall be submitted, in writing,

. within 20 days of receipt of the decision letter from the

prior level in the Department of Personnel.

i. The Commissioner shall render a decision based
on the written record or such other procedures as he or
she deems appropriate.

ii. The decision of the Commissioner shall be the
final administrative decision.

(c) Title designation appeals may be filed either by the

appointing authority or an affected employee. -

1. The appeal must explain how the requested status
more accurately reflects the duties of the title under the
Fair Labor Standards Act. See N.J.A.C. 4A:3-5.4. Such
appeals shall be submitted, in writing, to the Department
of Personnel.

2. The appeal shall be reviewed and a written decision
issued in accordance with (b)4 above.

3. An appeal of the first level decision may be filed
with the Commissioner in accordance with (a)5 above.

(d) Other issues relating to overtime payments may be

reviewed through the grievance process. See N.J.A.C.
4A:2-3.

Amended by R.1993 d.424, effective September 7, 1993.
See: 25 N.J.R. 1916(a), 25 N.J.R. 4064(a).
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4A:3 App. A

.APPENDIX A: OVERTIME ELIGIBILITY AND COMPENSATION CHART

ELIGIBILITY STATUS
Comp Plan
35 (covered) 35
35 (exempt) 3E
40 (covered) 40
40 (exempt) 4E
NL (covered) NE
NL (exempt) NL
NL4 (exempt) N4

COMPENSATION

In excess of 35 but not more than
40 hours per workweek

.Cash compensation at one and one-half times

the hourly proration of the base salary or
compensatory time off (CTO) at one and one-
half times the hours worked.

Cash compensation at one and one-half times
the hourly proration of the base salary or CTO
at one and one-half times the hours worked.
Not applicable

Not applicable

No cash compensation.
CTO for unusual work time to a maximum of
hour for hour (discretionary).*

No cash compensation.

CTO for unusual work time to a maximum of
hour for hour (discretionary).*

Not applicable.

In excess of 40 hours per workweek
as prescribed by FLSA

Cash compensation at one and one-half times
the regular rate ! or CTO at one and one-half
times the hours worked providing the employ-
ee has not accrued more than 250 hours of
CTO.?
Cash compensation at one and one-half times
the hourly proration of the base salary or CTO
at one and one-half times the hours worked.
Cash compensation at one and one-half times
the regular rate ! or CTO at one and one-half
times the hours worked providing the employ-
ee has not accrued more than 240 hours of
CTO.?
Cash compensation at one and one-half times
the regular rate or CTO at one and one-half
times the hours worked.
Cash compensation at one and one-half times
the regular rate ! or CTO at one and one-half
times the hours worked providing the employ-
ee has not accrued more than 240 hours of
CTO.?
No cash compensation? CTO for unusual
work time to a maximum of hour for hour
(discretionary).’
No cash compensation? CTO for unusual
work time to a maximum of hour for hour
(discretionary).’

1 Regular rate is the hourly proration of the employee’s annual base salary plus the fair market value of goods and facilities received as part of the wages. Employees
who work at different pay rates in a single workweek shall have their hourly proration based on a weighted average of the different rates.

2 Note: Employees engaged in a public safety activity, an emergency response activity, or a seasonal activity may accrue not more than 480 hours of CTO.

3 Except as provided in N.J.A.C. 4A:3-5.7(d) (Exceptional Emergencies).
4 Except as provided in N.J.A.C. 4A:3-5.3(d)2.

5 Except as provided in N.J.A.C. 4A:3-5.6(b)2.

Amended by R.1993 d.424, effective September 7, 1993.
See: 25 N.J.R. 1916(a), 25 N.J.R. 4064(a).
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