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NOTICE OF APPEAL . 

NEW J ER,SEY SUPREME COURT. 
CuMBERLAND CouNTY. 

CLIFTON BURKET, 
Plain.tiff, 

v. 
E nw ARD H . ·ELLIS, 

Defendant. 

Action at Law. 10 
Notice of Appea l. 

To McDonald & Joseph, Attorneys for the Plaintiff: 

Tak e notice: That the defendant appeals from 
th e whole of the judgment in this cause, to the Court 20 
of E rrors and Appeals of the State of New Jersey. 

OscAB B . R,EDRow, 
Attorn ,ey f or D'efenda.nt . 

[E NDO~SED. ] 

Service of the within notice of appeal 
is hereby acknowledged th is 15th day of · 30 
March , 1928. 

McDonald & Jo seph, 
Att orney for P laint iff. 



2 Sitmnions 

SUMMONS. 

THE STATE OF NEW J ERS,EY TO EDWARD H. ELLIS: 
You are summoned to answer the an-

nexed complaint of Clifton Burket, in an 
(Seal) action at law in the New Jersey Supreme 

Court. And take · notice that unless you 
10 file an answer to said complaint with the 

Clerk of the Supreme ·Court at Trenton, .within 
twenty days after service upon you of this writ a~d 
the annexed complaint, the plaintiff may proc.eed 111 . 

the suit and judgment may be entered against you. 
Witness, WILLIAM S. GuMME.RE, Chief Justice of 

the Supreme Court, at Trenton, this twenty -third 
day of June, nineteen hundred and twenty-seven. 

EDWARD J. KELLEHER, 
Clerk. 

20 McDONALD & JosEPH, 
Attorneys. 

30 

• 

..,__ 

COMPLAINT. 

NEW JERSEY SUPREME COUR~r. 
CUMBERLAND COUNTY. 

CLIFTON BURKET, 
Plaintiff, 

v .. 
EDw ARD IL ·ELLIS, 

Def enda .nt. 

Action at Law. 
Complaint. 

3 

Plaintiff, residing in the Borough of Vinelan<l, 
· Cumberland County, Nevv Jersey, says: 

10 

1. In or about the month of April, 1927, the plain- ' 20 
tiff and the defendant entered into a verbal contract 
of employment, whereby the defendant agreed to pay 
the plaintiff a weekly salary of seventy-five ($75.00) 
dollars, for superintending the paving of the State 
road known as Delsea Drive, between the village of 
Malaga, in Gloucester County, New Jersey, and Oak 

· Road, in Landis Township, Cumberland County, New 
Jersey. Said employment to continue during the 
time such paving work was under construction, at 
the said salary of $75.00, to be paid by the defendant, ;_30 
and in addition thereto the defendant promised and 
agreed to pay the plaintiff the sum of one thousand 
($1,000.00) dol1ars when his work, superintending 
the construction of said paving, was completed. 

2. Plaintiff entered upon said employment and has 
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performed his part of said agreement in every re-
spect. Said pavenrnnt was completed on June 20th, 
1927, and the defendant has paid plaintiff the sum 
of $75.00 weekly as agreed, to the said 20th day of 
June, 19·27,. but has refused to pay the additional sum 
of $1,000.00, as agreed, and no part thereof has been 
paid, with the exception of one hundred fifty-nine 
($159.00) dollars, which has been received by the 
plaintiff on account thereof, leaving a balance of 

lO eight hundred forty-one ($84:)...00) dollars justly due 
and owing to plaintiff by the defendant. 

20 

30 

Plaintiff demands judgment against the defen-
dant for the sum of eight hundred forty-one 
($841.00) dollars, with interest from June 20th, 
1927, together with the costs of this action. 

McDONALD & JosEPH, 
Plain.tiff's Attorneys. 

T 

J 

Answer an.d Counter-Claim 

ANSWER AND COUNTER-CLAIM. 

NEW JERSEY SUPREME COURT. 

CLIFTON B URKE ,T, 
Plain.tiff, 

v. 
Enw ARD H. ·ELLIS, 

Defendant. 

Action at Law. 
Answer and 

Counter-Claim. 

5 

The defendant, Edward H. Ellis, of the City and 
County of Camden, and State of New Jersey, says 
that: 

10 

1. This defendant denies the matte .rs and things 20 
set forth in the complaint. 

2. This defendant admits that the plaintiff was 
previously employed by him at a salary of $75.00 a 
week, and says that the defendant paid to the plain-
tiff all moneys which were due and owing to him up 
until the time he quit said employment. 

3. This defendant denies that he is indebted to- the 
complainant in any amount. 30 

By way of counter-claim against the pl~intiff, the 
defendant says that: 

1. He repeats the statements set forth in the an-
swer. 



6. Answe.r and; Counter-Claim 

2. The said plaintiff, while employed by the said 
defendant, was advanced the sum of $500.00 in order 
to pay sundry small bills, and during the time of said 
employment expended therefrom for sundry bills 
amounting to the sum of $340.43, leaving a balance 
on hand, due from the plaintiff to the defendant, of 
$159.57. 

3. On June 22, 1927, the plaintiff, in order to re-
l O pay to the defendant the amount of money which he 

had previously u.nder his control for the payment of 
the sundry bills aforesaid, gave to this defendant 
a check dated June 22, 1927, in the amount of $159.57, 
in payment of the balance due to this defendant, as 
of the time when the employment of the plaintiff by 
this defendant ceased. 

4. Said check for $159.57 was deposited in due 
process and was protested for non-payment, and the 

0. prote_st fees amo1:nted to $2.48. The said check has 2 · not since been paid. 

30: 

A copy of said check is hereto attached and 
marked Schedule ''A.'' 

5. This defendant counter-claims against the 
plaintiff the sum of $159.57 damages, with interest 
from June 22, 1927. 

. . . . . . . . . . . . . . . . . . . . . . 
Attorney for Defendant. 

J 

Repiy 

SCHEDULE ''A'' 

No ........ . 
Vineland, N. J., June 22, 1927. 

Pay to the order of Edward H. Ellis $159.57 
One I-Iundred Fifty Nine Dollars Fifty Seven 

Cents Dollars. 
...................... 
To The Tradesmens Bank, 10 

Vineland, N. J. 
C. T. Burket 

...................... 

REPLY. 

NEW JERSEY SUPREME COURT. 

CLIFTON BURKET, 
Plain,tiff, 

v. 
Enw ARD H. ELLIS, 

Defendant . 

Action at Law. 
Reply. 

20 

Plaintiff, replying to the answer and counter- 30 
claim of the defendant, says: 

1. Plaintiff denies that payment was made in full, 
as alleged in paragraph 2 of the answer. 

2. Plaintiff admits the facts set forth in defen-
dant's counter:.cla.im. 
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3. Answe ,ring the allegations set forth by way of 
counter-claim. plaintiff says that at the time of mak-
ing and delivering of the check for $159.57, men-
tioned in the counter-claim, the defendant was in-
debted to the plaintiff in the sum of $1,000.00, bal-
ance due for services rendered. On said day plain-
tiff was called the defendant's office for the purpose 
of se,ttlem.ent and thereupon rendered his account of 
moneys received and disbursed and drew said check 

] 0 to the order of defendant for the sum of $159.57 
and delivered the same to him. with the understand-
ing that defendant would immediately pay the plain-
tiff the balance of $1,000.00 which was due plaintiff 
as aforesaid. After said check had been made and 
delivered, the defendant refused to make payment 
of the sum. of $1,000.00 due plaintiff and the plain-
tiff thereupon stopped payment of said check and 
gave the defendant credit for the said sum of 
$159.57 on account of said indebtedness of $1,000.00 

20 as appears by paragraph 2 of the complaint. No 
sum. is due defendant by reason of said check and 
the said defendant is justly indebted to plaintiff as 
set forth in the com.plaint. 

Pla.intiff 's Attorneys. 

30 

Testi1nony 

TESTIMONY. 

NEvV JER.SEY SUPREME COURT. 
CuMBE,RLAND CouNTY. 

CLIFTON BURKET, 
Plaintiff, 

V. 
Eow ARD H. ·ELLIS, 

Def enda ,nt. 

Action at Law. 
On Reference to 
Comm.on Pleas. 

Bridgeton, N. J., March 12th, 1928. 

TESTIMONY. 

9 

Before HoN. HE,RBERT C. BARTLET'T, Judge, and jury. 

APPEARANCES : 
For plaintiff: MESSRS. McDONALD & JosEPH. 
For defendant: OscAR B. REDRow, EsQ. 

Mr. Redrow: Since the filing of the pleadings 
in this cause, it has been ascertained that the plain-
tiff did not ·account for all the funds in his hands, 
and that there are known balances remaining; due 

10 

20 

30 
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from. the plaintiff to the defendant, one item. of 
$39.50, and another item. of $34.20. These matters 
have been brought to the plaintiff's attention, and 
we would like to have these amounts, and any other 
amounts which may appear, determined with this 
issue. 

Mr. McDonald: There was an additional credit 
found of $39.50. We will agree that the additional 

10 amount of $39.50 is to be credited, in addition to the 
· amount of the check. The other amounts are denied. 

20 

The Court: The amount of $39.50, which plain-
tiff agrees is due, may be credited. We cannot go 
into the other matters. 

(Exception noted for defendant.) 

CLIFTON BuRKET, sworn. 

Direct exam.ina tion. 

By Mr. McDonald: 

Q. You are the plaintiff in this action 1 
A. Yes, sir. 
Q. Where do you live1 
A. Vineland. 

30 Q. What is your business 1 
A. R,0ad building. 
Q. By whom are · you em.ployed at present 1 
A. Burket ,Construction Company. 
Q. In business for yourself1 
A. Yes. 
Q. When did you go in business for yourself 1 

Clifton Burket-D1,rect 11 
A. Along the latter part of July of this year, or 

last year. 
Q; 19·271 
A. Yes. 
Q. Was that imm.ediately after terminating your 

employment with the defendant.1 
A. About a week or t.wo weeks afterwards. 
Q. W e,re you formerly employed by Edward H. 

Ellis, the defendant 1 
A. Yes, sir. I O 
Q. In what capacity1 
A. As superintendent of construction. 
Q. When did you enter upon your em.ployment 'f 
A. Along in February, 1926. 
Q. What we're the terms of your employment when 

you first entered upon it 1 
A. When I was employed by Mr. Ellis he refused 

to pay me the salary that I demanded --

Mr .. Redrow: I object to that. That is not re- ~'.J 
sponsive. 

The Court: Yes. What vlas actually fixed, Mr. 
Burket1 

A. It was fixed that I received a salary of sixty 
dollars a week and five hundred dollars at the com-
pletion of the laying of the concrete. 

Q. What job was that known as1 
A. That was known as the , Devon job, Pennsyl-

30 vania. 
Q. Did you receive your weekly pay of sixty dol-

lars a week during that work 1 
A. Yes, sir. 
Q. And a.t the end of the work did you receive 

your additional --
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Mr. Redrow: I assume from what Mr. McDonald 
has stated that there apparently were other con-
tracts. He is bringing suit upon one particular con-
tract and I take it that he is limited to his proof ' upon this one particular contract. 

The Court: I do not see where thes .e contracts 
would have any bearing. I will sustain the objec-
tion. 

lO Q. After entering upon your employment in 1926, 

20 

30 

how long did you remain in the · employ of the def.en-
dant 1 

A. Along until about June twenty-third of last 
year, 1927. 

Q. How long a period did you continue to be paid 
at the rate of sixty dollars weekly1 

( Objected to.) 

( Objection sustained.) 

('Exception noted for plaintiff.) 

Q. Did you have a further talk relative to your 
contract of employment in or about the month of 
April, 19271 

A. I did. 
Q. Relating to the contract upon which you are 

suing now1 
A. Yes, sir. 
Q. Did you have a talk about the contract upon: 

which you are suing 1 
A. Yes, sir. 
Q. Tell the Court and jury what that conversa-

tion was. 
A. Along in-I think it was about the first of 

Clifton Burk et-Direct 13 

April . 192'7 we g·ot what is known as the :Malaga to 
' ' . 1 Vineland job, and on this job I was to receive a sa -

ary of seventy-five dollars a week and a thou sand 
dollars when the concrete was completed. 

Q. What job was that 1 
A. That is from JVIalaga. to Vineland ; Oak Road. 
Q. How long a piece· of road is that 1 
A. It is four and seven-tenths miles long. 
Q. Extending from Malaga. in Gloucester County 

to Oak Road in Cumberland County 1 10 
A. Yes, sir. 
Q. After that contract did you comm.ence the 

work1 
A. Yes, sir. 
Q. Did you complete it 1 
A. Yes, sir. 
Q. When was the concrete completed. 
A. Well, I can't give you the exact date. About 

two weeks previous to the time of our settlement. 
Q. What was the date of your settlement? 20 
A. It was the twenty-third of June. 
Q. Twenty-third or twenty-second? 
A. Well, it wa.s the twenty-third. It was the _day 

after this letter-I received the letter. I received 
the letter one day and settled the next day. 

Q. During that time , were you paid the seventy-
five dollars weekly? 

A. Yes, sir. 
Q. After the completion of your work did you call 

on Mr. Ellis at his office in Camden 1 30 
A. Yes, sir. 
Q. Have a talk with him there 1 
A. Yes, sir. 
Q. What talk did you have there 1 . 
A. I went to Mr. Ellis' office to settle after re ceiv-

ing this insulting letter, and I called on Mr. Elli s and 



10 

20 
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settled with him and turned over the monev that 
was due him, and asked him for the , money th~.t was 
~ue me, and Mr. Ellis says, '' I owe you; go collect 
it." After that I gave three days for him to decide 
whether or not he wanted me to collect it, and he de-
cided that he did. 

Q. So you brought this action 1 
A. Yes, sir. 
Q. Has any part of that balance been paid to vou 1 
A. Well, just what was taken off the bill ·that 

' was all. There , was $159.57 that I stopped payment 
on the check, and we found some other bills that 
wasn't paid, and I wrote to him and took off $39.50 
more. 

Q. Leaving what balance1 
A. Leaving· a balance of $802.93. 
Q. Which you now claim 1 
A. Yes, sir. 
Q. With interest from what date~ 
A. With interest from the twenty-third of June. 
Q. How much does the interest amount to~ · 
A. Approximately $35.68. 

Cross-examination. 

By Mr. Redrow: 

Q. Mr. Burket, when did you go, to work upon thiH 
position as superintendent for 1\!Ir. Ellis on this 

30 Vineland-Malaga road~ 
A. Along the last of March. 
Q. What were your duties as superintendent of 

construction~ 
A. My duties was to see that the road was put 

down. 
Q. To see that the road was constructed~ 
A. Yes, sir. 

• 

C,lifton B ,urket-Cross lG 
Q. What was the first thing you did as superin-

tendent in the construction of this road~ 
A. Well, the first thing I did was to set up our 

bins and lay our forms, as the grading and the 
shoulders was sublet to Mr. Lockey and we didn't 
have anything ~o do with that. 

Q. You had no,thing to do with the grading1 
A. We had nothing to do with the grading or 

shoulders. 
Q. You were superintendent of the job, I presume~ 1 () 
A. I was superintendent for 1\!Ir. Ellis and pro-

tested ag·ainst the subletting, and he went ahead and 
sublet, which I had nothing to do with the grading 
and shoulders. 

Q. Did you have any say in what was done with 
the grading and shoulders, as to where you would 
begin work or anything of that kind~ 

A. No. The Highway Department mostly tells 
you where to start your shoulders and how far you 
must keep them ahead. 20 

Q. So that in superintending the work here you 
were not really superintendent of the whole job, were 
you~ 

A. No, not on this job. I was superintendent of 
just what Mr. Ellis was doing, that is, laying· the 
concrete, and the fencing was sublet, too. We had 
nothing at all to do with the fencing. Nothing ' to do 
but laying the concrete and the fine grading which 
is connected with the concrete. 

Q. You can't lay the fine grading until the other 30 
grading is done~ 

A. No, sir. 
Q. You didn't do anything about getting, the other 

grading done, the rough grading~ 
A. It was separate. I would talk with the con-

tractor and ask him whether he would work late or 
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something like that, and he did, but it was merely 
on his own consent that he would do it. I had no 
dealings with the subeontractor whatsoever. I 
wasn't there when the contract was made. 

Q. And you had nothing at all to do with it 1 
A. No, sir. 
Q. You had nothing at all to do with anybody ex-

cept yourself and the men who were employed by 
you1 

10 A. Mr. Ellis' men was the only men I was superin-
tendent of. 

Q. Did you handle the payroll 1 
A. Sometimes. The payroll was mostly handled 

by the timekeeper. 
Q. Do you know who the timekeeper was 1 
A. Yes, sir. 
Q. Who was it f 
A. Mr. Loveland. 
Q. Was he employed by you 1 

20 A. He was employed by Mr. Ellis, yes. 
Q. Who is Mr. Loveland 1 
A. Well, he, was the timekeeper on the job at that 

time. I hired him, but for Mr. Ellis. 
Q. He is some relation of yours, isn't he 1 
A. He is I).OW; not at that time. 
Q. On or about the twentieth of June, perhaps 

the twenty-first of June, Mr. Ellis wrote you a letter 
addressed to the Utopia Hotel, did he not 1 

A. Yes, sir. 
30 Q. I show you a letter for the purpose of identifi-

cation. Was this the letter that Mr. Ellis wrote to 
you1 

A. Yes, sir, that is the insulting letter I spoke 
about. 

(The letter was marked Dl for identification.) 

Clifton Burket-Cross 17 

Q. After receiving that letter, Mr. Burket, you 
went up to see Mr. Ellis, did you not 1 

A. Yes, sir, I went the next day to settle. 
Q. After you star~ed work on this job did you 

have any difficulties with Mr. Ellis or with the State 
Highway Commission 1 

A. I didn't. 
Q. You had none whatever 1 
A. No, sir. Well, just a minute. I will correct 

that statement. I at one time received a letter from 1 () 
Mr. Williams in regard to the shoulders and the sub-
grade, and Mr. Williams is here now and probably 
can tell you about the letter, but it wasn't in regard 
to my work. It was in regard to the subcontractor. 

Q. Still, you were superintendent of the job 1 You 
were Ellis' representative on the job f 

A. I was superintendent of construction. I wasn't 
over-at no time was I over the subcontractor. 

Q. You know, as a matter of fact, you couldn't put 
your concrete down unless you had the foundation 20 
for it, could you 1 

A. Absolutely not. . 
,~· And you were sp-perintendent of the job and 

:IYir. Ellis' representative there, were you not 1 
A. I was superintendent for Mr. Ellis, in charge 

of the concrete. 
Q. You were rep~esenting Mr. Ellis at all tjmes 

on that job, were .yo-µ not1 
A. I was repr~$enting him as far as my authority 

would go, but my authority wa.sn 't over the snbcon- 30 tractor. . 
Q.' Yo~r autbo;ity was to build the road, wasn't 

't OJ 1 . 
A. Absolutely, but we w~s held up numerous times 

by the subcontracto1~. If I could have helped it, I 
would have been very glad to do it. 

Q. As a matter of fact, do you know whether work 
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was stopped on this road at any time by the Sta to 
I-Iighway Commission? 

A. It was stopped several times. 
Q. Do you know a total of how many times? 
A. I couldn't-it was two or three times. I can't 

recall just exactly. 
Q. What was the thickness of this road, Mr. 

Burket? 
A. You mean the --

1 O Q. Concrete. 
A. Eight inches. 
Q. Were you responsible for building it •eight 

inches in thickness? 
A. Well, my part was to see that we didn't get 

any more concrete in than was necessary. The in-
spector's part is to see that you don't get it too thin. 
If I recall, the average on that road-I will give it 
to you. It was seven and ninety-seven hundredths 
thick, if I am not mistaken. It was the nearest job 

20 laid to the specifications, I think, in this State. 
Q. I show you a letter from the State Highway 

Commission to Mr. Ellis, in which they give it as an 
average of seven and eighty-four · hundredths. 
Would you say that was the correct amount or not 1 

A. Seve·n and eighty-four hundredths 1 I can't re-
call. But they allow you-seven and twentv-five 
hundredths is the average the State allows. 

Q. Seven what 1 
A. Seven and twenty-five hundredths, I think it is. 

30 We will have some of the St.ate• men here soon to 
verify that. 

Q. Do you know of your 0W11 knowledge whether 
or not Mr. Ellis was penalized for not having the 
pavement of the thickness --

A. I don't know. There was a lot of things went 
on I don't know anything about, I will tell you that, 

-
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but, furthermore, it wasn't my duty to stand at a 
grade-board to see whether or not that grade-board 
was just down to eight inches or not. In other words, 
I had plenty of men working --

Q. Just a minute. If it wasn't your actual duty 
to be down there and see that this grade-board ·was 
fixed, it was up to you to• see that you had men em-
ployed by you to do it, wasn't it.1 
. A. There was nothing at all the matter with the 
grade-board. ..10 

Q. Then there may have been something the mat-
ter with something else? 

A. Allow me to have a word, please. 
Q. I am asking you a question. 

( Question repeated.) 

A. Well, that is a broad question. Probably the 
grade men left the board up sometimes. I don't 
know. .ZO 

Q. Your job was superintendent. You confine it 
to the fact that you were there only to look after the 
concrete laying; that is right, isn't it 1 

A. Yes, sir. 
Q. Now, if the concrete was laid and put in and 

wasn't a.s thick as the State required it to be, the 
responsibility was yours, was it not 1 

A. ot at all. I wouldn't say it was, because --
Q. Just a minute. Then your understanding is 

that while you were superintendent of this job for '30 
Ellis, you eliminate the fact that perhaps you had · 
nothing to do with the grade of any subcontractors, 
but you do say you had entire charge of laying the 
concrete. You knew it had to be eight inches in 
thickness, and if it wasn't eight inches in thickness, 
who was responsible for it 1 
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.A. Well, I would say that is the chance a con-
tractor take ,s when he. takes a job. If I g"Ot over 
eight inches, if I laid eight and a half inches-it is 
really impossible to lay a ro ,ad eight inches and if I 
had laid eight and a half inches, :Mr. Ellis would 
P:robably hav.e been after me. I think the job was 
laid &s ,near eight inches as it possibly could. 

Q. That wasn't in your contract, was it? 
A. In what . contract? 

10. Q. In the contract to build the road. 
A_. The.re was nothing said what. I was to do. I 

was to receive a thousand dollars and seventy-five 
dollars a week .at the completion o.f the concrete. 

Q. We will come to that in a few minutes, ~Ir. 
Burket. Do you know who Mr. Higgins was? 

A. Mr. Higgins was re ,sident engineer . on the job. 
Q. Connected with the State Highway ,Commis-

sion 1, 
A, Yes, sir. 

20 Q. And Mr. Williams was the division engineer? 
A~ Division engineer. 
Q. I . presume Mr. Williams was actually in 

charge? 
,A. Mr. Williams was the divisional engineer but 

M:r. I!iggins wa.s the · engineer on the job and' Mr. 
Williams was over Mr. Higgins, yes, sir. 

Q. You say that the concrete work was completed 
some two ;weeks before you received this letter from 
Mr. Ellis? 

A. Yes,- sir. 
30 Q. On the compleition of the concrete wo-rk your 

job !was fini_shed 1 · 
A. Yes, sir. 
Q. Were you paid f0r the additional two weeks 

that you .stayed there? 
A. I was. 

r , 
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Q. 'So you got two weeks additional compensation, 
accordin,g to your theory, after the co-ncrete was 
completed ; that is right, is it? 

A. I received pay after the concrete was completed 
up until the time tha.t I went up and settled, as I was 
still in the --

Q. Mr. Burket, why do you suppose Mr. Ellis 
would pay you for two we,eks' services at seventy-five 
dollars a week if your job was mere •ly to co.mplete the-
concrete and you had that concrete completed two 1 d 
weeks, at le-ast, before you went up to see him and 
finally gave him a check? 

A. Mr. Ellis was at that time trying to hold me 
in his employment, and even when I went to the office 
to settle- Mr. Ellis says, "We will get together, and I 
don't want you to leave, and if you do leave you can 
come back to· my emplo ,yment •at any time,'' as I 
made Mr. Ellis about ninety thousand dollars during 
my time with him. 

Mr. Redrow: I move tha.t be stricken out. 

The Court: Strike it out. 

Q. The contracting business was really so worth 
while you got into it yourself immediately, didn't 
you? 

A. Yes, on account I thought if a man like Mr. 

20 

Ellis could start out without any experience I could 
probably make something, with fifteen years' ex-
perience. 30' 

Q. So your answer to that is that Mr. Ellis was 
so anxious to retain you as superintendent, that he 
would be willi1!,g' to pay you the · additional seventy-
five dollars after the 1 work had been done? 

A. Yes, sir. 
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Q. What work did you do, if anything, durjng 
that two weeks 1 

A. I would once in a while • drive over the road· 
that is all. · ' 

Q. You would once in a while drive over to the 
office 1 During this time you also had an automo-
bile, did you not, Mr. Burket 1 

A. There was an automobile, yes, that I used dur-
ing the working hours. I had a car that I drove my-

] 0 self after six o'clock. 
Q. You were always particular to get the car 

back at six o'clock a.nd use your own car 1 
A. Well, during working hours. I never drove . 

Mr. Ellis' car for any pleasure whatever. 
Q. Your understanding of this contract might be 

different from other understandings of it, Mr. 
Burket, and this letter would indicate that 11:r. 
Ellis had a different idea, would it not, that he wrote 
to you 1 

20 A. I don't know, only Mr. Ellis explained that 
he wrote that letter and he, was angry at the time 
and told me just in the ~ame words that I repeated 
here. 

30 

Q. He had been down to look you up a couple · of 
days before he wrote the letter, had he not 1 

A. He was down the day previous. 
Q. And he was also down the day he wrote 1-he 

letter, trying to find you, was he not 1 
A. I do not lmow that. 
Q. He says so in the letter, does he not 1 
A. Yes. 
Q. Why do you suppose he was down there try-

ing to find you 1 
A. I do not know. 
Q. If you had your work done there wasn't any-

thing you could do for him, was there 1 
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A. No. My work was through. 
Q. You were entirely completed 1 
A. Yes. 

23 

Q. But he did write to you and he did say to you 
that he was down there looking £or you 1 

A. Absolutely. 
Q. And he wanted to see you about this contract 1 
A. Ye-s, sir. 
Q. And that was some two weeks after the job 

had been completed 1_ 10 
A. Yes, sir. 
Q. Do you know Mr. Reev es, who is now a mem-

ber of the State Highway Commission 1 
A. Yes, sir. 
Q. Do you know whether or not he was instru-

mental in having the work stopped on this road 1 
A. I wouldn't be-I could not say. That isn't my 

business, to know what Mr. Reeves thinks. 
Q. Just so we can know exactly, was there any-

thing at all that you were required to· do except just 20 
get the mix and put it in the mixer and put it on the 
road 1 Was that your duty and that is all 1 

A. In the laying of concrete you have bins. The 
bins was a, distance of four mile and a half. We un-
load it. The hauling and the curing of the , concrete, 
putting on the straw, the water, and that, was my 
duties. 

Q. How a.bout protection of the road 1 
A. That is the curing. Yes, sir. 
Q. Beg pardon 1 30 
A. The curing of it, yes, sir. 
Q. How about the protection of the road from 

travel 1 
A. The travel was le.ft to Mr. Lockey. They trav-

eled along the shoulders. The only thing we had was 
lanterns, which I spent many a time at ten and eleven 
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o'clock out the ,re seeing whethe ,r the , lanterns were 
placed right or not. 

Q. They always were pla.ced right when you were 
theref 

A. When I can buy lanterns in this part of the 
country, as we have bought them by the thousands~ · 
and Mr. Ellis would send me some from Philadel-
phia once in a while , after I had ordered them · ror 
two weeks, I would put up the lanten'ls'. I rilwa'ys 

10 put up a.II the lanterns we had. 
Q. So in addition to laying the concrete you as-

sumed the duty, at least, of protecting the · road from 
travel f 

A. Only the lanterns. They run o,n the shoulders, 
and that was Mr. Lockey 's contract, and I was:n 't 
responsible for it. 

Q. Do you know Mr. Bedwell f 
A. I have met Mr. Bedwell since I left Mr. Ellis' 

employment. Mr. Bedwell was on the job one day. 
20 Q. You know, as a matter of fact, that the -job was 

stopped several times by the State Hi ghway engi-
neer, or by the State Highway Commission 1 

A. Yes, sir. 
Q. And you were stopped from pouring the con-

crete 1 
A. We we,re stopped from pouring the concrete 

becau ·se the shoulders was not in shape to drive on. · 
Q. When you would be laying concrete would you 

have a full force working trying to get it complet.ed f 
30 A. Mostly 1\1:r. Locke ,y took the men-if he was 
,. , . short of men I gave him all the men he needed to 

complete the shoulders, which he paid for. 
· Q. But, nevertheless, Mr. Burket, every time the 

work ·was stopped it meant that the machinery bf 
mixing was stopped, your grading was stopped, and 
every kind of work on the job was stopped, at a con-
siderable loss, wasn't it, to the contractor f 

' 
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A. I still think we have the State record, after 
' hoiding it up. ; 

' Q. I am not asking you that. I am just asking you 
if that isn't so. 

A. Certainly. 
Q. And it was stopped four or five different times, 

and there was quite a loss to the contractor every 
time it was stopped f 

A. It was a loss, yes, sir. 

By the Court : 

" Q. Mr. Burket, Mr. Ellis advanced you five hun-
dred dollars to pay different bills on this job f 

A~ Yes, sir. 
Q. And you used up all but $159 of that amount f 
A. Yes, sir. ' 
Q. Then you drew your check to him at this settle-

ment f . : 

10 

A. Yes, sir. 20 
Q. And afterwards when, as you claim, y~u didn't 

receive your bonus, you stopped payment on that 
check 1 

A. Yes, sir. 

By Mr. Redrow: 

Q. Mr. Burket, as a matter of fact, there was more 
than five hundred dollars advanced to you, was there 
notf · 1 

A. Well, there was · mor,e, but that was taken care ~O 
of by the payrolls. 

Q. ~I.1his money was given to you to take care of 
incidental expenses as they came along, was it not f 

A ... Yes, sir. 
Q. And you paid it out for l\,fr. Ellis and took in 

the receipts for it; that is true f 
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A. Yes, sir. Well, I didn't take any receipt, be-
cause it was for labor. It was pay envelopes, 
mostly. 

Q. The amount due at that time was $159.57, and 
you gave a check for that, and then there was $39.50 
additional, in accordance with one of your letters 1 

A. Yes, sir. 
Q. And then since that time there has been a claim 

of a party by the name of Louis Danella for $34.20, 

1 O I think it is, and I think in some letter o.f yours 
you stated that you paid a man who you thought was 
the son of this man 1 

A. I did. 
Q. And apparently you didn't pay the man who 

was entitled to it 1 
A. Well, we paid a man that was calling there to 

see him quite often, and we took it for granted it 
was his son, and we gave him the envelope, which I 
do not know whether it was his son or not or whether 

20 he ever received it. He claims tha.t he1 hasn't. 
Q. That was a man that you employed, was it not1 
A. Beg pardon 1 
Q. 11hat was one of your men you employed there 

on the jobt 
A. The one we paid 1 
Q. No. The one --
A. The one that got hurt1 Yes, sir. 
Q. Can you say now whether he got the money 

or whether he didn't 1 Do you know1 
A. I could not say. 

30 Q. You didn't give it .to him1 
A. It wasn't me that gave it to him at all. It was 

the timekeeper that gave it to him. 
Q. But you are satisfied he didn't get the money1 
A. I could not say, because I have never seen the 

man since. We heard that he 'didn't receive the 
money, 

' , . 
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Q. Well, in your report to ]\!Ir. Ellis you have 

charged up that amount of money as having been 
paid to somebody 1 

A. Yes, sir. 
Q. And that $34.20-I think that is the exact 

amount-was paid out by you to somebody1 
A. It was paid by the timekeeper. The timekeeper 

done most of the paying. 
Q. And the checks were your checks 1 The money 

was in your account 1 
A. This money due him 1 It was delivered from 

Mr. Ellis in cash in an envelope; not from my ac-
count. 

Q. That was all in your -account with Ellis~ 
A. W e11, it wa.s brought down from Camden and 

the · timekee 1per did the paying and paid this man, as 
he had the money in the office. 

Q. Is this a letter you sent to :Mr. Ellis? 
A. Yes. 

(Letter marked D2 for identification.) 

Q. This was the , first time, I think, wa-sn't it, that 
the i work was ever stopped~ 

'A. No, it was stopped a.t Devon. 
Q. Beg pardon~ 
A~ It wasn't the- first. Work was shut down at 

D·e,von, the , :first job, several times. 
Q. The first in this State, however~ 
A. The :first in this State. 

10 

20 

Q. This is the check, is it not, Mr. Burket, that 30 

A. Yes, sir, that is the one I stopped payment nn. 
Q. $159 and some cents 1 
A. Yes. 

,( Check ma.rked D3 for identification.) 
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· Q. Do you lu1ow whether these are ,copies of a 
statement that you Il_lade out at the time you ~e!t-
tled 1 I think the · balance , is $159 .. 57. 

A. I am not sure of this, whether this is the one 
or not. It looks like the statement, but I am not 
sure of it. There was $159 due· at the , time we set-
tled this. 

By the Court: 

Q. What was the nature of this bonus 1 For com-
pleting it on specified time, or what was the rea-
son fo,r it 1 

A. Well, the reason for it, 1Ylr. Ellis 1 refused to 
pa ,y me the salary I de•manded at the time , I went 
to work for him, and he said that he couldn't afford 
it but he would pay me at that time sixty dollars a 
week, on this job se·venty-five dollars · aJ week, and 
so much at the completion of the concrete. 

20 Q. That is, he agreed to pay you seventy-five a 
week and when the concrete was completed he was 
to give you a bonus ,1 

3,0 

1A. H,e was to give me a thousand doHars. 
Q. Thousand dollar bonus f 
A'. ]j wouldn't know whe,the ,r it was bonus or 

back salary. 

The Court: Do you admit that this was the 
agreement, and claim that he failed to complete, OT 
that there was no such agreement f 

Mr. Redrow: 
agroement. 

There was absolutely no such 

By Mr. Redrow: 

Q. You had this agreement of seventy-five dql-

• J • 

' , 
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lars a week, and you say that Ellis told you that 
he would give you a bonus of a thousand dollars f 

A. Mr. Ellis a.nd I had a talk --
Q. Just a moment, please. Why was it that you 

didn't get that weekly f Why was not this thou-
sand dollars split. up and why didn't he pay you a 
couple ,. of hundred dollars a, week, instead of giving 
you seventy-five , dollars a weekf 

A. As. I stated, Mr. Ellis could not afford to pay 
me as he, said, the salary I demanded at the time 1 0 
th~t I was employed, but he would give me more if 
I · would stick the job out. He would give me the 
balance · of my salary, which on this job he said, 
"I will give you seventy-five dollars a week and a 
thousand doHars at the completion of the con-
0rete ·.'' 

Q. Why do you suppose it was that you-why 
did you aoTee to take , this thousand dollars on com-
pletion of the contract 1 Why was that withheld 
until it was completed 1 20 

A. That is the way I was employed at the start 
~ith Mr. Ellis, the whole way through. Every job 
was worked that way. 

Q. In order that we, can find out, Mr. ~urket, 
suppo ,sing that you had stopped work on the Job the 
middle of May, either fro ,m siclu1ess or from some 
other employment, how much money would you 
have been entitled to be paid 1 

A. I presume if I had quit the job-I don't know. 
Probably- it read on the completion of our con- 30 tract, or the concrete. 

Q. So if you had quit the job: say, the middle of 
Ma.y, you don't know what you would hav e been 
entitled to1 

A. No. 
Q. You would have had your seventy-five dollars 

a week! 
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A. Yes, seventy -five dollars a week. 
Q. But outside of that you can't say now how 

much money you would have been entitled to, if 
any? 

A. I would say that if I quit the , job before it 
was completed with my contra.ct, I wouldn't ex-
pect to receive any money, because · it was a set 
sum. 

Q. And the only reason you were entitled then 
10 to receive the thousand dollars, according to your 

theory, was on the , completion of the job? 
A. The completion of the concrete; not of the 

job. 
Q. · The 1 completion of the , concrete ,? 
A. Yes, sir. 
Q. And that was the consideration, as you saw 

'tt 1 • 
A. Yes, sir. 
Q. And you still say you had nothing at all to do 

20 with anything else except laying concrete ,? 

30 

A. No, sir; that was sublet. 

Re-direct examination. 

By Mr. McDonald: 

Q. Prior to receiving this letter which is marked 
Dl, I believe, the letter of June twentieth,. had you 
talked with Mr. Ellis about lea.ving 1 

A. Yes, sir. 
Q. Were you · planning then to go into business 

for yourself 1 • 
. A. Well, · I was planning at the time, yes. 
Q. And Mr. Ellis knew that? 
A. Yes, sir, because I ga.ve }ifr. Ellis the first 

proposition of going in business. 
Q:. What talk did you have · with him about chang-

ing your business relations? 

, 
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(Question objected to.) 

( Question allowed.) 

31 

Q. Prior to the 1 time this letter was ·written, what 
talk did you have , with him f1 

A. Well, I talked about go,ing in business. 
With my experience, I could make more money 
than what I was getting, and Mr. Ellis at one time 
was sending me to, ano,ther job -- 1 U 

( Objected to.) 

( Objection sustained.) 

Q. Just what you said about going into - business 
and what he said to you. 

A. Mr. Ellis said the way business . was now he 
wouldn't take me in partners. 

Q. Did you ask him to , take you in partners? 20 
A. Yes, sir. 

Mr. Redrow: I object. 

The Court: I will permit it. 

Q. Was that just before this letter had been 
written? 

A. Yes, sir. 
Q. H.ow long had you been working for Ellis be- 30 

fore that time •? 
A. Since the last of F 'ebruary, 1926. · 
Q,. How m.any road building· · jobs had you com-

pleted for him~ 
A. Four. 
Q. Were · you actually working· building roa<ls alJ 

the · time during those · two, years? 
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A. No, sir. Two, months during the winter tim:~ 
I didn't work. 

Q. Did your salary continue during that neriod 1 
A. Yes, sir. L 

Q. Continuously from the , time you went with hirn 
two years before? 

A. Y e,s, sir. 
Q. And it continued rig·ht down to the day vou 

terminated your agreement on June twenty-se~oi1d 1 
10 A. Yes, sir. 

20 

30 

Q. Although you were not doing any worL~ on this 
job for about two weeks 1 

A. Yes, sir. 
Q. Was l\Ir. Ellis pr eparing to go on other jobs 1 

( Objected to,.) 

( Obj ection sustained.) 

Q: How about the machinery1 

( Objected to.) 

( Obje,ction sustained.) 

Q. Did you have any talk with Mr . Elti_:; 8ince 
the · da,y you · were · in his office making settlement, 
or ove,rhea ,r any conve ,rsa tion between him and 
anybody else 1 

( Objected to·.) 

The Court: Any state ,ments N[r. Ellis may have 
made as to this contract I will admit. 

}, . Yes, 'Sir. 
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Q. Did you talk with him since that time 1 
A . I called Mr . Elli s ' office thre e da,ys after I 

was in it, and told him --

·1Mr. Redrow: Is this a. telephone conversation 1 

A . Yes, sir. 

l\1r. Redrow: I ob~ect. 
10 

1Q. Did you have a talk with l\Ir. Ellis by t ele-
phone ,1 

A. I did. 
Q. What did you say to him 1 

Mr. Redrow : I object. In the , first plac e, it is 
not re-direct examination. In the second pl a.ce, I 
take it from Mr . McDonald's question that it leads 
to some statement that Ellis may have made in his 
own office to· someone else in his office, and Mr. 20 
Burket was no,t present in the office at that time, 
and it do.es not refer to, a telephone conversation 
held between Mr. Burket and Mr. Ellis. 

The Court : If it does not relate to that, it is 
not admissible. What you a.re trying to show is 
a conversatio ;n between ]\!Ir. Ellis and 1\1r. Burket 
direct, is it 1 

l\1r. 1\1cDonald: Yes. 

The , Court : I will let you go ahead . 

(Exc eption noted for defendant.) 

Q. Did you have , a personal talk ,;vith l\fr. Ellis 
on the telephone 1 

30 
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A. I called 1\1:r. Ellis' office. I am not positive 
whether it was 1VIr. Ellis or Mr. Ross. I asked 

The · Court: Do, not go any · furthe ,r. 

Q. Did you have a, personal t·alk with Mr. Ellis, 
over the , tele ,phone, or otherwise ,. If you · didn't, 
we don't want anything else. 

10 A. I called the office: and asked --

'11he· Court: Tha ,t is not: the , question. Did you 
have a personal talk with Mr. Ellis 1 

A. I can't say. 
Q. Then, to your knowledge, you don't -know that 

you talked to , Mr. Ellis? 
A. No. , 
Q. Did you overhe,a.r a conversation between Mr. 

20 Ellis and some body else 1 

(Objected to.) 

(Objection sustained.) 

Q. In your cross-examination you have been 
asked about delays in this contract. Was there 
any considerable delay at any time 1 

A. Not on my part. It was delayed on account 
of the subcontracto •r. 

30 ·Qi. Did that delay your work any considerable 
time1 

A'. .. Yes, sir, it delayed me, I think it was three 
or four days. 

Q. The , subcontracto ,r had been e,mployed to build 
shou'lders 1 

A. Y eis, sir, to do the shoulders and the · grading, 
and he· hadn't sufficient equipment to keep ahead. 
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1Q1
• He couldn't ke-ep ahead of your work1 ' 

A. No. • 
Q. You had nothing to do with that 1 
A. No,, sir. 

35 

Q. In spite of that was this contract completed 
in record time , 1 · 

A . Yes. N[r EJlis said he would like to have --

( Objected to.) 

( Objection sustained.) 

Q. You have been asked on your cross-examin-
ation in refe ·rence to why this thousand dollars 
was to be 1 paid in a lump sum at the conclusion o.f 
the · contract, and why it wa.sn 't included as part 
of your salary as the work proceeded. · Did you 
tell all the talk you had with l\1r. Ellis about that, 
how that came· about that you contracted tha.t wa;y1 

10 

A. Well, Mr. Ellis said he could not afford -- . , 20 
t .-

Mr. Redrow: I think this has already been 
covered. 

The Court: This 1 may enlarge · it somewhat. It 
is not ve·ry clear. 

Q. When was the first talk you had with 1VIr. Ellis 
about this system of payment 1 

A. When I wa.s first emplo ,yed at Devon. 
Q. rrhat wa.s two yea :rs before 11 - 30 
A. The first was in Philadelphia, but it was the 

Devon jop. 

The Court: We want to get it clear on this job 
just wha .t he told you a.bout that , thousand dollars. 
I think we ha .ve· it. H.e said he was to get seventy-
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five a. week. He wanted more and Mr. Ellis 
w:ouldn 't pay him that, but told him hei would pay 
him a thousand dollars whBn the · contract was com-
pleted. That was the agree ·ment, ,vasn 't it 1 

A. Yes, sir. 

The Court: That is the agreement you are suing 
on here · today1 

A:. Yes, sir. 

By the Court : 

Q. In other words, you wanted mo,re money per 
week? 

A. Yes, sir. 
Q. He didn't feel like paying you over seventy-

five dollars, but he was willing to give you this 
bonus at the end 1 

20 A. ·Yes, sir. 
Q;. Were · any conditions attached to, the bonus 1 
A. None , whatever. 
Q. When you got the , concre ,te• dow111 
A. Yes, sir. 

By Mr. R,edrow: 

Q. Was there any time , as to, when you were to 
get this job finished 1 

3U A. No•, sir. 
Q. So, you could tak~ · all summe ,r or get it finished 

up as quickly as you 1 could 11 
A. Well, there wa.s no time limit. I think Mr. 

Ellis kne•w I wouldn't take all summer to put it in. 
Q. Do, you contend now you would have · been en-

titled to the thousand dollars if you hadn't had the 
concrete laid until ,September firs ,t 1 
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A. Yes, sir. . 
Q·. And if you had it finished by the · first of June 

it wouldn't have made , a pa ,rticle , of difference 1 
A. Only as far as I could get to some· other job 

and make , money. It meant money for me, to finish 
the · job, the , same as Mr. Ellis. 

Q. So that the only condition, as the Court has 
sugge ,sted, was that this thousand dollars was pay-
able • to you, according to your cmitention when 
the ! job was completed, regardless of any ti~e ·1 H) 

A;. There , was no time limit set, no,, sir. 
iQ:. Or any other contingency 1 
A. No, sir. 

iF 'RANK W. HrGGIN;s, sworn. 

Direct examination. 

,By 1Ir. :McDonald: 2-0 

Q. What is your business, Mr. Higgins 1 
A. RJesident engineer, State Highway Depart-

ment. 
iQ:. Were • you in charge • of the1 construction of 

this Malaga-Oak Road contract 1 
~- Yes, sir. 
Q. H.ave you produced your records showing' 

when the concrete, was completed there f 
LA.. Yes, sir. 3,0 
Q. Will you please , ten us 1 
A. It was completed June · tenth, 1927, the con-

crete. That is you·r question, isn't it 1 
Q. That is the question. That is all. 
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Cro ss-e\Xamina,tion. 

By Mr. Redrow: 

Q. Do you kno,w when the , road was accepted 1 

( Objected to a.s immaterial.) 

(Objection sustained.) 

E,uGENE MoRr, sworn. 

Direct examina,tion. 

By Mr. McDonald : 

Q. What is your business, Mr. Mori 1 
A. Automobile busine ,ss. 
Q. Are you connected with the Bnrket Con-

tracting Company at pre ,sent 11 

A .. Yes, sir. 
· Q. Tha ,t is the business now being managed by 

Mr. Burke,t, the , plaintiff1 
_Ai_. Yes, sir. 
Q,. You are · interested in tha.t business as a sto:ck-

holderr1 
A. Yes, sir. 

30: Q. During the , month of June, 1927, were you 
negotiating with :Mr. Burke ,t in relation to the 
organization of this company1 

( Question objected to as irrelevant and imma-
terial.) 
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The Court: Where would this have a bearing on 
the case,1 

1'Ir. McDonald: It leads up to a conversation 
Mr. 11:ori had with 1{r. Ellis. 

The Court : Then I will admit it. 

(Exce ,ption noted.) 

Q. Were there any such negotiations 1 
A. Yes, sir. 
Q. Did you have a conve,rsation with Mr. Ellis, 

the defendant, regarding Mr. Burket 's balance of 
a thousand dollars, on or about the twenty-third 
day of June, 19271 

A. The, first conversation, no. 

( Question repe 1ated.) 

,A. Yes. 
Q. Just tell the Court what conversation you had 

with him1 
A. Well, I called 11:r. Ellis' office, because I knew 

Burket --

Mr. Redrow: Was this a telephone conversa-
tion.1 

A. Yes, and I talked to Mr. Ellis. 

The Court: You did talk to Mr. Ellis 1 

A. Absolutely. 

Mr. R.edrow: It has not been established that 
he knew Mr. Ellis. 

10 

20 

30 
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A. I am acquainted with l\1r .. Ellis and have been 
for some time. I know his voice. 

The , Court: A11d you know this was Mr. Ellis 
you talked with over the phone 1 

A. Abso ,lutely. I called lYir. Ellis and I told him 
-I says, '' I am conside-ring go,ing into , a company 
with Mr. Burket, who is now in your employment; 

J Q I know that you kno,w more • about him than I do; 
I have seen him around the place, you have : be·en in 
he,re with him. How did you- :find him while , he 
was in your employment 1 '' He 1 says, ''You will 
have , to call later, I will get in touch with you, be-
cause I can't tell yo1u now." ,S,o the following mo,rn-
1ng --

IT\1:r. Redrow: I ask that be stricken out. 

20 The Court.: No, I think it is admissible. It is 
leading up to the , final conversation. That was 
the · :first conversa ,tion 1 

A. Yes. 
Q. 1All right. Go ahead. 
A. The following morning, while I wasn't around, 

my wife called up and then the garage called up 
that Mr. Ellis was trying to get in touch with me, 
so• finally the operator called me and said lYir. 
Ellis wanted to speak ,vi th me, an.d I started to 

3 0 talk to Mr. Ea.lls. 

By the Court: 

Q. You are , sure Mr. Ellis was on this phone 1 
A. Yes, sir. 
,Q1• Ho,w are you sure , of that 11 

• 
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A. I am so, well acquainted with his vorne. I 
know Mr. Ellis. 

Q. All right. Go, ahead. 
A. He 1 said, '' I am sorry I couldn't talk to you 

yeste-rda.y about th.is, but Mr. Burket was sitting at 
my desk and I couldn't tell you exactly what I 
wanted to, tell you,'' so, he went on discussing the 
qualities a.nd the obj,ections that he thought that 
he had, although I wa,s just trying to balance the 
whole thing up to see whether I was investing my 10 
money wisely by going in with him. I said, "Is it 
true'' --

Mr. R.edrow: I object to that. I move that be 
stricken out. 

The Court: I will strike that out. We want 
to get at this thousand dollars. 

A'.. Then I sa,ys to, him, "Is it true · that yo1:1 owe 
Mr. Burke ,t a thousand dollars on this job at 20 
J\falaga 1'' and he says, '' I o•we it to him, but let 
him try and get it. '' That was, in other words, 
the conversa ,tion. H.e was wondering where Mr. 
Burket would get the money to go in the business, 
and this was what Mr. Burke it said was a pa.rt of 
the , money to, make up his share ,. 

:Mr. Redrow: I mo,ve it all be- stricken 011t. 

The Cou-rt : Let this part stand, '' I owe it to 3'0 
him, but let him try toi get it." Strike out after 
that. 

( E ,xception noted.) 

A. That was the , ~nd of our conve ,rsation. 



10 

20. 

30 

42 
• 

Eugene M or·i-Cross 

Cross-e ,xamina tion. 

By Mr. R,edrow: 

Q. And right after that you went in partners with 
Mr. Burket 1 · 

A. After inquiring of the , various references 
knowing him a,g much as I did, yes. ' 

Q. And among your inquirie ,s wa;s EJlis 1 
A'. Yes, sir. 
Q,. You discussed with him fully the , merits of 

the man1 
A. Yes, sir. 
Q. And you are , now in business with him 1 
A. Y e,s,, sir. 
,Q. Did you ask him whether or not he was going 

to, pay BuTket the thousand do,lla,rs 1 
A. I asked him if he owed it to him. I didn't 

ask him if he was going to, pa ,y it to, him. He told 
me tha.t he owed it to him, but try and get it. 

-Q. Didn't he sa.y to you, as a matter of fact, 
"Mo-ri, he claims I owe it to him, but let him try 
and get it?" 

A. No. 
Q. How came, you to testify for Mr. Burket here 

today? Are , you under subpoena? 
A. Why, I was subpoenaed, yes. 
Q. T:o be, he,re.? 
A. Yes. 
,Q'.. You a.re one of :Mr. Burket 's partners 1 
'A. fY es, sir. 
Q. In the , road building business? 
A. Yes, sir. 

By :Mr. M'cDonald: 

Q. Was Mr. Burket present in your office at the 
time yo:u had this telephone talk with Mr. Ellis f 

• 

Eugene Mori-Cross 

A. Yes. 

( Objected to.) 

( Qu·estion allowed.) 

43 

Mr. Redrow: My objection is based on the fact 
that to charge , this defendant the man must be 111 

his presence, and he, was not. 

The Court : Of course, what we are basing it on 10 
largely is the conversation with Nlr. Ellis, whose 
voice, Nlr. Mori knew. The fact that Nlr. Burket 
was· pres-ent has no bearing that I see, one. way or 
the other. 

By Mr. 1Redrow: 

Q. Mr. Mori, had l\!Ir. Burket asked you to ask 
him about that ?1 

A. No, sir. He , told me that he had that thou- 20 
sand dollars, together with other monev and I . ' wanted to know ·where the money ·was coming from. 

The • Court: That is, the money to go in with 
you as a partner? 

A. Yes. 
Q. And he suggested to you that you ask Ellis 

about it? 
A. No. 
Q. How did you come, to ask him a.bout it? 
A. In making up his affairs he· -had so much 

ready cash and he had this thousand dollars that 
he wa.s depending upon, .and I wanted to, knoiW 
whether it wah right or not, naturally. I think I 
judged the man at the same time I inquired. If 
I didn't, I wouldn't have ca.lled various people ,. 

30 
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Q'. And Burket was right. there when you were 
talking to , him~ 

,A. He , happened to, be there, because --
Q. Well, he, was there~ 
A. Yes. 

PLAINTIFF RE rSTS. 

JORN A. vVrLLIAMS, sworn. 

Direct e,xamination. 

By Mr. Redrow: 

•Q:. Mr. Williams, you are the division e·ngine ,er 
for the State Highway Co,mmission located at Cam-
den and for South Jerse ,y~ 

A. Yes, sir, that is right. 
Q. And you had entire · charge , of the construc-

tion of this Vineland-Malaga. Road 1 
A!.. Y e·s, I did. 
Q. And Edward H. Ellis was the contractor, was 

he not~ 
/A. Yes. 
Q. Do you know whether or not the work was 

stopped on this contract at aJ1y time~ 
A. Yes. 
Q. I show you a. letter sig11ed by you and ad-

30 dressed to Mr. Ellis, with c:opies to Mr. Bedwell 
and Mr. Higgins, and ask you if that is a letter 
which you sent to Mr. Ellis in regard to this co1n-
tract .. 

A. It is. 
Q. What difficulties did you have · in connection 

. with this contract, if any, with the contracto ,r o,r 
any of his e·mployees 1 

John A. TY illia1ms-Direct 45 

11:r. NicDonald: That is objected to, as being ir-
relevm1t, incompetent and immaterial and not with-
in the issues according to· the pleading s. 

(Question allo ,wed.) 

( Question repeated.) 

A. Well, the work was . not carried on uniformly 
and ,vas in a ve,ry cha.o,tic state quite · a good deal 1 O 
of the , time, which is what caused the writing of 
this letter that I identified a few minutes ago. 

1Q. The , work was sto ,pped, was i it not ~· 
A. The work was stopped, yes. 
Q:. Once- or more · than once~ 
A. I beJie,ve: it was sto ,pped twice, but I am not 

positive , about that. 
Q. Do you know when the , road was completed, 

Mr. Williams~ When was the entire , road com-
pleted 1 20 

A. September or Octobe ,r of last year. 

The Court : rrha t is the entire road~ 

A. That is right. 
Q. Do you know when the road was accepted by 

the · Sit.ate• Highwa ,y Commission~ 
A. I don't have the · e-xact date, no. 
Q. In the constrU"ction of roads, does the end of 

the laying of concrete conclude , that portion of the 
30 road~ 

A. No-. The contract is fo,r the , road in its en-
tirety, and eve1ry item has to be completed before 
it is accepted. 

Q. I show you a letter sent by you to Mr. Ellis, 
dated October seventh, 1927. Did you write that 
letter 1 
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A. Yes. 
Q. That refers to a pena.lty of a thousand --

( Objected to.) 

:( Objectio,n sustained.) 

(Exception noted.) 

10 Q. Do you know whether or not Mr. Ellis was 
penalized on this job for faulty concrete world 

( Objected to.) 

The Court: You do not set that up 111 your 
pleadings. I will sustain the objection. 

('Exception noted.) 

20 Mr. R.edrow: My unde ,rstanding of the com-
plaint is and was that it is for entire pe-rfo-rmance. 
The penalty shows non-pe ,rf ormance. 

30 

The Court: You would suTely be permitted to 
show that, but ho,w are you going to show any dam-
ages against l\1:r. Burket in the ,se, proceedings as 
the 1y stand, that is, be,cause you were penalized OT 

or anything like, tha;t.1 

Mr. Redrow: I am not asking for damages. 

The , Court: Are you going to offset those dam-
ages on the thousand dollars he claims is due him 0? 

l\,'.(r. Redrow: No, but I think we, a.re entitled to 
show that that was no1t the , co,ntract. That it was 
not compleited. 
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The Court: You are · entitled to show that it was 
a differe ,nt contract, but I do not .see where that 
question of being penalized enters , into that at all. 
I will sustain the , objection on that. 

(ELXce,ptio,n noted.) 

·Q. Mr. Willams, do you know th e thickness of 
the concre ,te under this contra;ct, required under 
this contract 11 t() 

A. A minimum thickne ,ss of e,ight inches. 
Q. Do you kno,w whether that was· carried out 

on this contract 1 

( Objected to as immaterial.) 

( Objection sustained.) 

(Exception noted.) 

Cross-examination. 

By l\1:r. McDonald: 

Q. You know the shoulders were sublet by Mr. 
Ellis 1 

( Objected to as not proper cross-examination.) 

( Objection sustained.) 

ZO 
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Direct examination. 

By Mr. Redrow: 

Q. Mr. Ellis, you are the defendant in this suit 1 
A. I am. 

10 Q. And you were the contractor for the construc-

20 

tion of this Malaga-Vineland road that has been 
spoken of 1 

A. Yes, sir. 
Q. Who was in charge of the construction of this 

road1 
A. Mr. Burket. 
Q. What was your understanding of Mr. Burket 's 

duties and his compensation in regard to this con-
tract1 

(Objected to.) 

( Objection sustained.) 

Q. What was the cbntract1 
A. Mr. Burket was to be superintendent and have 

entire charge of the work. 
Q. The entire construction 1 
A. Everything. 

30 Q. Does that include the whole road, as well as the 
concrete work 1 

A. Everything. 

:Mr. McDonald: That is objected to as leading. 
I think we ought to have the conversation. 
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The Court : Yes; do not make your questions so 
leading. 

Q. V\Then you say complete charge of the construc-
tion of the road, 1\!Ir. Ellis, what do you mean 1 

l\1r. NicDonald: I object to that, as to what he 
means and what his understanding was. 

The Court: Yes. Just what was the agreement 1 O 
there1 He now says that Mr. Burket was to have 
charge of the entire construction of the road. Mr. 
Burket's story was that he was to have charge of 
the laying of the concrete, as I recall. What about 
compensation, Mr. Ellis 1 

A. I was to pay Mr. Burket seventy-five dollars a 
week. His salary was raised at the time he started 
that job. 

Q. Were you to pay him any other compensation 1 20 
A. If the work was satisfactory to me, I was. 
Q. What were you to pay him if the work was 

satisfactory to you 1 
A. A thousand dollars. 
Q. Was this work satisfactory to you 1 
A. It was not. 
Q. In what way was it not1 
A. I was in hot water with the highway depart-

ment at all times. 
30 l\{r. McDonald: I object to a general statement. 

The Court: That is a general statement, it is 
irue, but I take it he will specify what the trouble 
was. 

Q. Just specify, Mr. Ellis, instead of generally, 
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as to what your trouble with the highway depart-
ment may have been. 

A. I received numerous letters from Mr. Williams 
and also from Mr. Bedwell at T·renton regarding 
this work, some of which I had to go to Trenton to 
have straightened out. We were held lip on account 
of the road not being properly lighted at nights, we 
were held up for shoulders, and just a general con-
dition of strife at all times. 

1 O Q. I show you a letter dated June second fTom 
the State highway engineer concerning the construc -
tion of that road. Is that a letter which you received 
from the State highway department~ 

A. Yes, from Mr. Williams, division engineer. 
Q. I show you another letter dated October sev-

enth, 1927, from the division construction engineer, 
Mr. Williams, to you. Is that a letter which you re-
ceived from him 1 

A. Yes. 
20 

Mr. Redrow: I off er these letters. 

Mr. McDonald: I object to the letters being of-
fered in evidence on the ground that they are irrele-
vant, incompetent and immaterial, particularly the 
letter of October seventh, referring to penalties or 
something of that kind. 

Mr. Redrow: In confirmation of the testimony of 
30 Mr. Ellis our offer was and is to show that there 

were not only delays in doing the work, and, as he 
testified, it was not satisfactory to him, and ev.en un-
der the general denial which we have tendered in 
this cause, we are entitled to have in evidence those 
things which verify his statement that it was not 
satisfactory. 

Edward II. Ellis-Direct · 51 
Mr. McDonald: The letters would not be the 

proper evidence, anyway. He had the witness Wil-
liams here. 

The Court: I will sustain the objection on that 
ground. 

Mr. Redrow: I offer in evidence letters which 
were marked Dl and D2 for identification. 

(The letters ,vere marked Exhibits Dl and D2.) 

Q. Mr. Ellis, what delays, if any, did you have in 
the construction of this road 1 

( Objected to as immaterial and not within the 
issues.) 

( Question allowed.) 

. .10 

. ' ,. 

20 
A. I was delayed four and a half days. ' : \ 

The Court: You were delayed four and a half 
days1 

A. Yes, at two different times. 
Q. :IYir. Ellis, were you penalized by the State 

Highway Commission for this pavement not having 
the thickness that it should have 1 

Mr. McDonald: That is objected to as irrele~ ~O 
vant, immaterial, incompetent and not within the 
pleadings, no counter-claim being alleged. 

iir. Redrow: On a general contract for services 
performed by any person, the law assumes, of 
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course, that those services are going to be per-
formed to the best of the man's ability. His own 
contract in this case was that the pavement should 
extend a certain thickness and that he was to get 
a certain bonus of a thousand dollars if it was of 
that thickness. It is certainly relevant and pert-
inent to the issue to determine whether it was of 
that thickness, as bearing on the question of 
whether or not this man did perform the contract 

10 iu accordance with the ordinary theory of one man 
working for another, that he is supposed to give his 
best services. 

The Court: You do not set up in your answer any 
contract at all. You simply deny that the contract 
in question was made. I will sustain the objection. 

(Exception noted for defendant.) 

20 Q. Mr. Ellis, after you wrote this letter to Mr. 
Burket on June twentieth, 1927, did Mr. Burket come 
to the office? 

A. He did. 
Q. Who was there at the time he came besides 

yourself? 
A. Mr. Ross and my brother. Mr. Ross' son was 

also there at that time. 
Q. Was the question as to whether or not the road 

was completed discussed between Mr. Burket and 

30 yourself on that day? 
A. I don't re:r:nember. 
Q. Why had you sent for Burket to come to see 

you? 
A, B~ci:iuse his performance hadn't been satisfac-

tory. 
Q. And as stated in the letter had you been down 

on the job1 
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A. Yes, twice. 
Q. Did you find him 1 
A. No. 

68 

Q. What happened to the relationship between 
Mr. Burket and yourself after that time or at that 
time? 

A. Mr. Burket simply quit his job. 
Q. He quit his job? 
A. Yes. 

A
Q. ,

8
~hat

1
did ~de say about quitting? lO 

. imp y sa1 he didn't want to work for me· 
that was all. ' 

Q. Said he didn't want to work for you? 
A. That is right. 
Q. And he gave you a check, did he, that day? 
A. Yes. 
Q. And that check for $159 and some cents you 

deposited, did you 1 
A. We deposited it, but it came back protested. 
Q. He testified, as nearly as I can recall, that you ZQ,, 

made a statement at that time that you owed him a 
thousand dollars and "Let's see you get it." Did 
you make any such statement at that time? 

A. I did not. 
Q. Did he say anything about wanting a thou-

sand dollars at that time? 
A. While he was in the office? 
Q. Yes. 
A. Not that I remember. 
Q. You don't recall any conversation about a thou- 3n 

sand dollars at that time? 
A. After he left the office. 
Q. When was that? 
A. Right immediately after he wrote this cher.k 

out. 
Q. What did he say then? 
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A. He wanted his bonus. 
Q. What did you tell him~ 
A. I told him his work wasn't satisfactory and I 

wasn't going to give it to him. 
Q. You didn't say at that time that you owed it to 

him~ 
A. No. 
Q. Mr. Burket testified that his contract only pro-

, yided for the completion of the concrete work. Is 
10 that true or not~ 

A. Mr. Burket was in entire charge of the job. 
Subcontractors or anybody else was under his su-
pervision. He represented me on the ground. 

Q. Do you know Eugene Mori~ 
A. Yes, very we11. 
Q. Do you recall having any telephone conversa-

tion with him sometime in June or July~ 
A. Yes. I don't know the date, but I had a con-

yersation with him. I had frequent conversations 
20 -with him. 

Q. Did you or did you not say to him, '' I owe 
him,'' referring to Burket, '' a thousand dollars; let 

· him try and get it~" 
A. I did not. 
Q. Do you recall what your conversation was with 

l\fr. Mori 0? 
A. Mr. :Mori wanted to knmv something about Mr. 

Burket and his ability, what he could do, evidently 
with the idea of starting in business, which I an-

30, swered to the best of my ability. I didn't at any 
time refer to any money that I owed Burket. 

Q. And you didn't say to him that you owed him 
money and let him try and get it~ 

A. I did not. 
Q. Do you know when the work was finally com-

pleted 1 
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A. I haven't the date in my mind, Mr. Redrow. 
Q. The division engineer testified sometime in Oc-

tober. Is that correct~ 
A. I think that is right. 

Cross-examination. 

By Mr. McDonald: 

Q. Do you kno,v when the concrete was finished? 10 
A. In June. 
Q. June tenth~ 
A. I can't swear to the date. 
Q. Mr. Higgins, the engineer, said June tenth. 
A. I have records there which will answer that. 

. Q. The concrete was all poured and laid before 
l\fr. Burket left1 

A. Yes. 
Q. And the work of the shoulders was subcon-

tracted~ 
A. That is right. 
Q. That is, you didn't employ the men to do that 

work~ 
A. I employed the subcontractor. 
Q. You let that out to the subcontractor to do all 

the shoulders~ 
A. That is right. 
Q. So after the concrete was ready all there 

was to the job was to complete the should~rs and the 
grading, wasn't it 1 

A. That is right. 
Q. And that was done by the subcontractorf 
A. Yes. 
Q. And it took him until about October to com-

plete his work before it was accepted by the State 1 
A. It didn't take him that long, but before it was 

20 

30 
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finally accepted by the Highway Department, it was 
October. 

Q. It took several months to clear it up before it 
·was finally accepted? 

A. That is right. 
Q. Mr. Ellis had been employed by you on three 

prior jobs, had he, not? · 
A. :Mr. Burket? 
Q. Right. 
A. Yes. 
Q. Three other jobs? 
A. That is right. 
Q. Over a period of about two years? 
A. No; one year. 
Q. When did he go to work for you? 
A. In February of 1926; February or March. 
Q. You started his salary at sixty dollars a week? 
A. As I recall it, that is right. 
Q. Sixty weekly, and you paid him a. bonus of --

( 0 bj ected to.) 

( Objection sustained.) 

Q. Did you pay him a bonus on the first job he 
did? 

( Objected to.) 

( Objection sustained.) 

Q. You con.tinued paying him a salary of sixtr 
dollars a week down to the time you arranged for 
this contract? 

A. At or about the time of his starting this con-
crete I increased his salary to seventy-five dollars a 
week. 
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Q. Up until that time he had been drawing sixty 

weekly? 
A. That is my recollection of it. 
Q. And you increased his sala1~y on this job to 

seventy-five dollars a week? 
A. That is right. 
Q. And you had an understanding that you would 

give him a thousand dollars on condition if the work 
was satisfactory to you? 

A. It was a voluntary thing on my part. 10 
Q. The prior bonuses that you paiq. him, they were 

all voluntary? 
A. Absolutely voluntary. 
Q. But you had made him a payment of a bonus 

on each contract that he had performed for you 1 

( Objected to.) 

( Objection sustained.) 

Q. You say when Burket came to your office on the 20 
twenty-second of June you had some discussion with 
him about this thousand dollars? 

A. Not in the office. 
Q. Was it outside of the office? 
A. Outside of the office. 
Q. He asked you for the thousand dollars claim-. . ' 1ng 1t was due him? Is that correct? 
A. Yes, he did. 
Q. And you refused to pay it to him? 

- A. I told him that he wasn't entitled to it, that I 3Q 
'didn't think he was entitled to it. 

Q. Because his work was not satisfactory? 
A. Because his work wasn't satisfactory to me. 
Q. That is the only complaint you made at the 

time! 



58 - Edwa .rd 11. Ellis-Cross 

A. Absolutely. 
Q. And you didn't intend to pay it to him? 
A. No. 
Q. And when Mr. Mori called you up a day or two 

later, you say there was no talk at all about the 
thousand dollars i 

A. Mr. Mori was interested in Mr. Burket's abil-
ity. He wasn't interested in this thousand dollars. 

Q. Didn't he ask you whether or not it was true 
1 O that Mr. Burket had a thousand dollars coming to 

him? 
A. I don't remember it at all. 
Q. You don't recall his asking you that? 
A. No. 
Q. And you replied that he had it coming, but, 

"Let's see him get it?" 
A. I didn't make that statement. 
Q. Was there any talk at all with Mr. 1fori about 

this thousand dollars? 
20 A. I don't recall any. 

Q. Didn't he ask you anything about 1\1:r. Burket's 
financial responsibility? 

A. Mr. Mori had nothing to do with my business. 
Q. No; with Mr. Burket 's. He was looking for a 

reference for Mr. Burket, wasn't he? 
A. He was looking for a reference for 1\1:r. Burket. 
Q. Mr. :Mori 's purpose in calling you was to in-

quire about Mr. Burket 1 
A. That is right. 

30 Q. He told you he was contemplating organizing 
a contracting company with him, did he not? 

A. I don't recall that he did. 
Q. Had Mr. Burket told you prior to that time 

that he was contemplating organizing a company1 
A. Mr. Burket had, yes. 
Q. He had told you that before you wrote the let-

ter on June twentieth, had he not? 
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A. He hadn't told me that he was expecting to 

organize a company. 
Q. He had talked to you about going into part-

nership with you, had he not 1 
A. He made me that proposition. 
Q. That he thought he ought to be making more 

money. 
A. That was optional with him. 
Q. You refused to do it? 
A. Absolutely. I have no partners. IO 
Q. You have no partner in your business? 
A. No. 

1\!Ir. Redrow: This has no bearing on the contract 
whatever. 

The Court: I cannot see where it has. Of course, 
you may test him. 

l\fr. McDonald: My only purpose is to test his 00 
veracity. ... 

Q. 1\!Ir. l\fori called you at your office, as I -under-
stand, did he? -

A. I believe so. 
Q. And Mr. Burket was right there in your office 

at the time he telephoned, was he not 1 
A. According to Mr. Mori 's statement that is 

right. I don't recall it. 
_Q. So you wer~ n~t able to talk to him, or didn't ~O 

wish to talk to him 111 the presence of Mr. Burket 1 
A. When he was asking me for a recommendation 

' no. 
Q. So later on, the following morning perhaps 

you called Mr. Mori? ' ' 
A. I don't remember whether I called Mr. Mori or 

whether 1\!Ir. Mori called me. 
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Q. But you had a conversation on the following 
day1 

A. I think that is right. 
Q. Now, I want you just to remember, if you can, 

exactly what the conversation you had with M_r. 
Mori was, what he- said to you and what you said 
to him. 

A. Mr. Mori wanted to know whether Mr. Burket 
was an able man, and I told him he was, and I merely 

10 set down just wha.t his limitations were and what 
he could do. Outs..ide of that I don't recall any con-
versation with Mr. l\!Iori. 

Q. You don't recall anything about his asking you 
if he had a thousand dollars credited to him with 
you1 

A. No. Mr. Mori didn't call me to ask about a 
thousand dollars as much as he called for a recom-
mendation. 

20 The Court: He testified like this: That he asked 
you "Is it true you owe one thousand dollars to 
Mr.' Burket. 1" and that you answered, "I owe it to 
him; let him try and get it.'' Is that true or not 1 

A. It isn't true. 
Q. You had no such conversation whatever 1 
A. Referring to what his Honor said. 
Q. Nothing said about a thousand dollars 1 
A. Nothing. 

30 The Court: Was any mention made - of a thou- - · 
sand dollars during this conversation between you 
and :Mori 1 

A. Not that I recollect. 
Q. lvir. Mori 's statement in that respect is- :mtirely 

wrongf 
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A. I beg your pardon 1 
Q. 1fr. Tuiori 's testimony in that respect is entirely 

,vrong 1 
A. T'o the best of my knowledge, it is. 
Q. You say to the best of your knowledge. You 

are testifying now. 

The Court: We would like to know sure, yes or 
no, not to the best of your recollection or what you 
remember, but is it so or not1 10 

A. It isn't so. 
Q. You are positive he didn't say a word about 

this thousand dollars 1 
A. Absolutely. 
Q. No mention of money made 1 
A. No. 
Q. Just merely an inquiry about his ability as a 

road builder 1 
A. That is right. 20 
Q. And you say that you did promise to give him 

a thousand dollars if his work was satisfactory1 
A. It was entirely voluntary on my part. 
Q. But you volunteered to give . him a thousand 

dollars if the work was satisfactory1 
A. If it was satisfactory. 
Q. And you say now it wasn't satisfactory1 
A. I do. 
Q. And you decided it wasn't satisfactory after 

all the concrete work was laid on the Malaga road 1 30 
A. That is right. 
Q. After his part of the work was completed, then 

you decided it wasn't satisfactory and you wouldn't 
give him ·a thousand dollars 1 

A. Mr. Burket's work was the entire job of com-
pletion, not only of the concrete. That is only an 
item in the contract. 
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Q. When he called at your office· in response to 
your letter, you told him you were not going to give• 
him a thousand dollars; is that right? 

A. I told him that he wasn't entitled to it. 
Q. You told him you didn't intend to give it to 

him? 
A. That is right. 
Q. And you didn't intend to? 
A. That is right. 

10 Q. And at that time all of his work was done? 
A. All of his work constituted the entire contract, 

not just the concrete as specified. 
Q. Did you want him to continue on a.t seventy-

five dollars a week from that time until the subcon-
tractor had finished the work? 

A. I did. 
Q. Did you ask him I to? 
A. I did. 
Q. Did you ask him that day to continue his work? 

20 A. I did. 
Q. After you told him you were not going to give 

him a thousand dollars, you asked him to continue to 
work with you? 

A. At the time when I told him that I didn't owe 
him a thousand dollars and he wasn't entitled to it, 
we were not in the office, and Mr. Burket at that 
time told me that he would sue me. This was out-
side of my office. There was nothing· said about a 
thousand dollars in my office. 

30 Q. At the time you had this talk it was after you 
lrnd gone outside? 

A. That is right. 
Q. Then he told you he was going to sue you for 

the money? 
A.· Beg pardon? 
Q. Did he tell you he would sue you for the 

money? 
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A. That is what he told n1e. 
(J. After you had told him you didn't intend to 

pay him ? 
A. That is right. 
Q. W eli, is it true, as I understand, that you 

wanted ~fr. Burket to continue with his employ-
ment 1 

A. I could have used him, yes. 
Q. You would like to have had him continue in-

definit ely ; is that right ? 1 () 
A. U ndcr certain modifications, yes. 
Q. Did you tell him any time he might ,vish to re-

turn to his employment you would be glad to have 
him ? 

.A. I did not. 
Q. Any words to that effect? 
A. No. 
Q. When he says you told him that, he testifies 

falsely; is that correct? 
A. That is right. 20 
Q. Still, you say you did want him to continue? 
A. I could have used him. 
Q. But you didn't want him to continue? 
A. I didn't v,rant him to continue? .Mr. Burket 

quit his job. He didn't want to continue. 
. Q., Yo:1 cou~d have used him in your work, but you 

didn t wish him to continue any longer; is that cor-
rect? 

A. I beg your pardon? Mr. Burket quit his job. 
I can't make a man work for me. 30 

Q. You called him into the office for a seUlement 
did you not 1 ' 

A. Y cs, but I can't make a man work for me. 
Q. When you wrote this letter of June twentieth 

which has been marked in evide·nce, did you thinl~ 
then that he was going to continue in your employ? 
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A. I hadn't any idea. 
Q. You sent this down special delivery on June 

twentieth 1 
A. That is right. 
Q. Did you find out where Mr. Burket was the 

day before, when you had called there f 
A. No, I didn't. 
Q. Did you ask him f 
A. Yes. 

10 Q. What did he tell you f 
A. He didn't think it was any of my business. 
Q. Didn't he tell you, as a matter of fact, or didn't 

you know, as a matter of fact, that he had gone --

1fr. Redrow: I object. He has answered the 
question. 

The Court: Wait until the question is completed. 

20 Q. Did you not know, as a matter of fact, that Mr. 
Burket had gone to Philadelphia the day before f 

( Objected to.) 

( Question allowed.) 

(Exception noted.) 

A. No. 
30 Q. Is it not a fact that he had told you that he 

intended going to Philadelphia the day before f 
A. No. 
Q. And that if you went down to the job on June 

twentieth, or June nineteenth, the day before this 
letter was written, you had no right to expect him 
there? 
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A. I beg your pardon f 
Q. That you had no right to expect him there 

when you knew he was in Philadelphia f 
A. He ·was on my payroll. 1: always expected him 

there. 
Q. Did you have any men on the payroll after the 

concrete was finished f 
A. Yes. 
·Q. What were they doing for you f 
A. They w·ere working around there on different 10 

things. 
Q. Doing what f 
A. On one occasion when I went down th er e, whi ch 

that letter stat es, th ey wer e st anding around wait-
ing for instructions to do something. 

By the Court : 

Q. Were they working on odds and end s or wha ,t f 
The concr ete was finished then. What were th ey 20 
doing f · 

A. r:I._
1hey ,vere working- on guard-rails, ta king up 

pipe line, and numerous things. 
Q. Was that under your contract with them f 
f.,.... Absolutely. 
Q. Or under the subcontract to should er th e road f 
A. ,Vell, it might be anything. It ·wouldn't be any 

specific thing, because there are about thirt y items 
in this work and it might be an ythin g at all. It 
might have been putting in catch-basin s. It might _ 30 
have been putting in run-offs to catch-b asins. ' · 

Q. Your contention is that he should have been 
there superintending that work. , 

A. Absolutely. My contract there~I don' t r e-
member the number of items but if I can look at the 
contract I can tell you what those things might ha ve 
been. 
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By Mr. 1'IcDonald: 

Q. You say in this letter '' Saturday there were 
men standing around who didn't know what to do." 
What were those men employed on the job for1 

A. To work. 
Q. To lay concrete 1 
A. To work. 
Q. Tell us the nature of the work those men were 

1 O employed to perform 1 · 
A. The men are employed to perform whatever we 

want them to do. 
Q. Was there any work for them to do on that 

stretch of road 1 
A. There was plenty of work. 
Q. On the shoulders 1 
A. On anything that might have · to be done. 
Q. But your concrete was all poured, was it 1 
A. The concrete wa.s in, absolutely. Had been in 

20 for some time. 
Q. You say in this letter, "My conclusion is that 

you are no longer interested in my work, so please 
bring my car and the · bank account to the office 
Wednesday morning at nine o'clock and we will have 
an understanding as to the future.'' 

A. That is right. 
Q. After that did you intend to have him con-

tinue in your employ? 
A. Mr. Burket left my employ. 

30 Q. At that time he hadn't left 1 
A. At that time he hadn't. 
Q. But when he came into the office, then you 

ended your relations 1 
A. About that time. 
Q. When he came into the office is the time you 

agreed to disagree, is it not 1 
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A. That is right. 
Q. But up to the time he came to th e office he was 

still in your employ1 
A. That is right. 
Q. V\7hen you had ordered him to surrender the 

car and bring in the bank account, did you expect 
him to continue any longer in your employ 1 

A. Not without pay, I didn't. 
Q. Well, ·with it 1 Did you expect to pay him 

longer1 10 
A. If he had wanted to work and superint end the l 

job and finish it, I would have paid him. 
Q. At the time you wrote this letter you knew he 

was planning to organize his own company and go 
into business 1 

A. I didn't know that at all, except from hears ay. 
Q. You had heard it 1 
A. I had heard rumors to that effect. 

By Mr. Redrow: 
Q. ~1r. Ellis, is this the contract that you had with 

the State Highway Commission for that road ? 
. A. That is right. 

Q. I notice in that contract it provides for thirty-
one different items in the matter of construction, in-
cluding concrete work, shoulders and different things 
of that kind. How many of them were you to do 
yourself? 

A. The question is how many did I do myself on 

20 

this job 1 -30 
Q. Yes. · · 
A. There is thirty-one different items, ~1r. Red-

row. Some of those items were bridges, which wer e 
also subl et, and on the road work it self th er e are 
seventeen items, fifteen of which I did myself, with 
the exclusion of the excavation, shoulders and guard 
rail. 
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Q. Which were the fifteen items you did yourself? 
A. Do you want me to read these? 
Q. Yes, that is what we want to know. 
A. Here is 18,308 cubic yards of excavation, un-

classified. 
Q. Was that subcontracted? 
A. That wa.s subcontracited. 59,468 square yards 

of gra .vel shoulders, also , subcontracted. 56,000 
square yards of surface, Type C concrete. That I 

10 did myself. 36 lineal feet of plain cement concrete 
curb. 128 lineal feet of 12-inch corrugated pipe. 
·252 lineal feet 18-inch corrugated pipe. All of these 
things I did myself. 39 lineal feet of 20-inch pipe; 
96 lineal feet of 24-inch pipe; 19 cubic yards of class 
D concrete; 66 square yards of concrete aprons; 215 
lineal feet of concrete steps; 1116 lineal feet of wire 
rope railing, which was subcontracted; 93 lineal 
feet of resetting concrete block wall. I don't re-
member whether that was eliminated from the · con-

20 tract or not. I can't recall. 
Q. What. I am trying to get at it3, in addition to 

the laying of the concrete in the center of the road, 
you sublet the grading and shoulders of the roaq.. 
These driveways into different houses, did that come 
in with your concrete work? · 

A. No, tha.t was mostly gravel. 
Q. How about curbs? Did you have any curbs? 
A. The curbs went in with the concrete work. Here 

is another item of 2544 lineal feet of reset. fence. 
JO That I did myself. 672 lineal feet of reset hedge,; 

and 6 catch-basins. With the exception of three of 
those things, the work was done by me. 

Q. And they weren't completed at the time you 
wrote the letter? 

A. No. 

(Recess taken until 1.30 P. M.) 

Charles R. Ross-Direct 

( Afternoon Session, 1.30 P. M.) 

CHARLES R. Ross, sworn. 

Direct examination. 

. By Mr. Redrow: 

69 

:IYir. Redrow: I would like to offer the contract for 10 
this road. 

(The contract was marked Exhibit D4.) 

Q. Mr. Ross, you were employed by Mr. Ellis dur-
. ing the year 1927? 

A. I was. 
Q. Did you have charge of his office during that 

time? 
A. Yes, sir . 
Q. ""\Vere bills audited and paid through you 7 
A. Yes, s.i r. 
Q. 1Ir. Burket. testified that at times he wouldn't 

be able to go ahead with the concrete work for 
some reason or other, and that at those times the 
men were turned over to the , grading contractor. Do 
you have any report and any charge against the 
grading contractor for any such work? 

20 

A. None what.ever except in one instance a truck 
wa s charged. 

Q. Were you present in Mr. Ellis' office on June 30 
twenty-second, 1927, at the time 11:r. Burket was at 
the .office ? 

A. Yes, sir. 
Q. Was there an account prepared and checked 

up by you with :Mr. Burket at that time? 

• 
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A. Yes, sir. 
Q. Ha ,ve you the account 1 
A. Yes, sir. 
Q. How much does that show was due, if any-

thing? 
A. At that time there was $159.57 due Mr. Ellis 

from Mr. Burket. 
Q. And a check was given Mr. Ellis for that 

amount1 
{i{) • A. Yes. 

Q. How much other indebtedness have you ascer-
tain ed since that time that was reported paid by 
Burket that you have since found out was not paid 1 

A. There is an item of $39.50. 
Q. Which he admits? 
A. Yes, sir. 
Q. Was there any other item 1 
A. A_nother item for which we are obliged --

, o' n1r. McDonald: I obJ·ect to any further items. ,z' 
The Court: That -was the only one that Mr. Mc-

Donald admits. 

1fr. :McDonald: That was not pleaded, but we 
a.greed to allow that. 

Mr. Redro,v: This is an item that was brought up 
.since the pleadings were disposed of, and I presume 

1
. ,. this is the proper place to have it taken care of. 
-30 , 

The Court: Of course, if it is not pleaded we can-
not take it into consideration unless Mr. McDonald 
consents to it, so I will have to exclude that. 

(Exception noted.) 
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Q. On this day when Mr. Burket was there the 

plaintiff testified in words to the effect that' Mr. 
Ellis had said, '' I owe you a thousand dollars; now 
let's see you get it.'' Was any such statement as 
that made while Mr. Burket was at the officet 

A. No, there was not. 
Q. And you were at the office when Mr. Burket 

came· to the office, were you t 
A. Yes, I believe I was in the office when he came. 
Q. And were you there when he left? 1 O 
A. Yes, sir. 
Q. And you were there during all the time he was 

there 1 
A. Yes, sir. 

Cross-examination. 

By Mr. McDonald: 

Q. You heard :Mr. Ellis testify that this conver- 20 
sation took place outside of the office, did you nott 
Didn't you hear Mr. Ellis testify that he had a fur-
ther conversation outside of the office 1 

A. Yes, sir, I think I did. 
Q. Were you present at the time that conversa ,tion 

took place between Mr. Ellis and Mr. Burket out-
side of the office 1 

A. No, I was not. 
Q. You had a timekeepe ,r on the job, did you noti 
A. Yes, sir. 
Q. And you made up your payroll from the time 3o 

book that he turned in 1 
A. I wouldn't say that was the case all through 

the job. I think in some instances the payroll was 
prepared on the job and sent to the office complete 
and paid directly. 

• 
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Q. At any rate, if the men who were employed in 
the concrete work were turned over to the .shoulder 
contractor and he put them on his payroll tempor-
arily, they wouldn't appear on your record at all, 
would they7 

A. It might be done that way. 
Q. Wasn't it done that way, as a matte-r of fact 7 
A. Not to my knowledge. 

, . , Q. Do you know whether or not it was done that 
·10 wa.y7 · 

·-zo 

A. No, I do not. 

JORN R. ELLis, sworn. 

Direct examination. 

By Mr. Redrow: 

Q. You are a brother of the defendant 7 
A. I am. 
Q. Do you know the plaintiff 7 
A. I met him one day in my brother's office. 
Q. Was that day June twenty-second of last year 7 
A. It was. 
Q. Were you in the office when 11:r. Burket came 

in 7 
A. I was. 
Q. For how long were you there, Mr. Ellis 7 
A. All the time he, was the ,re. I don't just recall 

how long it was. 
Q. Did you go out 7 
A. I went out. to lunch with my brother. 
Q. You accompanied your brother out to lunch 7 
A. I did. 
Q. Did Mr. Burket go to lunch with you 1 

• 
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A. No. He came down in the elevator with us 

and left us on the sidewalk. 
Q. 1'lr. Burket testified that your brother Edward 

at that time, the defendant in this suit, said, either 
in the office or as he was leaving the office, words 
to the effect that, "I owe you the money; now let's 
see you get it.'' Did your brother make any state-
ment of that kind or any statement that, "I owe you 
a thousand dollars; now let's see you get it," during 
the time that you were with your brother 7 10 

A. There was no statement of that kind made. 
Q. The-re was no statement of that kind made7 
A. Not while I was with him. 
Q. And you were with him all the time that Mr. 

Burket was1 
A. Yes, sir. 

Cross-examination. 
By Mr. :McDonald: 

20 Q. What did your brother say about the thou-
sand dollars ~ 

A. Mr. Burket asked for a settlement, as far as 
I know, that is, when he got outside of the office, 
and when we got on the sidewalk they started to 
arguing and of course it didn't interest me and I 
walked away. 

Q. And you didn't hear what was said about the 
thousand dollars 7 

A. I heard nothing about a thousand dollars. 30 Q. You didn't hear what your brother did say to 
Mr. Burket about the payment of a thousand dol-
lars ~ 

A. No, I didn't. 
Q. You walked away while they were talking7 
A. Yes. 

DEFENDANT RESTS, 
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PLAINTIFF'S TESTIMONY IN REBUTTAL. 

CLIFTON BuRKET', recalled. 

Dire et examination. 

By J\1r. McDonald : 
10 

Q. There has been a letter offe.red in evidence 
here written to you by the defendant, bearing date 
June twentieth, in which Mr. Ellis says that he had 
called last Saturday and couldn't :find you. Where 
were you on Saturday 1 

A. I was in Philadelphia. . 
Q. When did you go to Philadelphia 1 
A. I left Friday about three · o'clock. 
Q. What time did you return 1 

20 A. I returned Saturday about noon. 
Q. Before you went did you speak to Mr. Ellis 

about it1 
A. I spoke to Mr. Ellis before that. He knew I 

had a case up the,re where I was losing a thousand 
dollars, or twelve hundred dollars. 

Q. Did you have his pe-rmission to go 1 
A. Yes. 
Q. And on the way back to the , job Saturday fore-

noon did you see him 1 
30 A. I passed Mr. Ellis at Clayton. 

Q. Did he recognize you? 
A. He waved and went on. 
Q. Didn't stop? 
A. Didn't stop. 
Q. This letter says that he found men standing 

around who didn't know what to do. Were there 
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any men on your payroll who were not properly 
employed 1 

A. There was a couple of men on the payroll with 
a foreman over them. 

Q. Was the foreman there 1 
A. The foreman was there. 
Q. What were they engaged in doing 1 
A. They were , loading up the last of the , pipe line, 

the pipe line that supplies the ·water to the mixer. 
Q. Part of your equipment for laying concrete 1 1 O 
A. Yes. 
Q. Had the y anything to do with laying concrete1 

Had the se men that were there anything to do at 
that time --

A. No. 
Q. That was all done 1 
A. That was all done. 
Q. They were loading th e pip e line for shipment 

to another job 1 
A. Yes. 20 
Q. Where was it being shipped 1 
A. To Lakewood. 
Q. Do you know ·what day they completed that 

work1 
A. That day, I believe. 
Q. Saturday morning1 
A. Yes. 

By the Court: 

Q. Only two men 1 
A. Two men and a foreman. 

By Mr. :McDonald: 

Q. Had they their proper instructions as to what 
to do1 

30 
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A. They had. 
Q. Who was the foreman? 
A. Mr. Rossi. 
Q. Whose car were you driving the day you went 

to Philadelphia? 
A. I was driving my own car. 

Cross-examination. 

10 By Mr. Redrow: 

Q. ,Vhat day of the week was it? 
A. I went up Friday and came back Saturday. 
Q. Were you on the job J\1:onday morning? 
A. Monday morning-I can't tell you just what 

time. I was on the job Monday. 
Q. Mr. Ellis in his letter says-this was written 

on Monday-" I was on the job last Saturday and 
again this J\fonday forenoon and couldn't find you. 

20 or Loveland on either occasion, nor could I find any-
one who knew where to locate you." 

A. Tha.t isn't strange at all. He had been on the 
job a lot of times that probably he didn't find me, 
because there were parts -of the job that he would 
never go to every day. 

Q. It is entirely likely he wouldn't find you, then, 
on the job 1 

A. Beg pardon? 
Q. It is entirely likely he wouldn't find you on the 

30 job1 
A. No. If he had probably gone over the job he 

would have found me. He · mostly found me when 
he was looking for me. 

Q. When did you see Mr. Ellis and ask his per-
mission to go to Philadelphia 1 

A. Some time during the week I mentioned it to 
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him. I can't recall what day. It was the week I 
,vent up there, and he understood the case and knew 
it was coming up at that time. 

Q. ,Vhen did that case come up1· 
A. Well, it was applying for a settlement. It 

started Friday afternoon and continued on Satur-
day morning and I came home as soon as it was 
over. 

Q. Why did you have to ask his permission to go1 
A. Well, really, I don't know whether it was ask- 10 

ing permission or not. I told him about losing this 
money up there and he understood it, because he 
mentioned it numerous times to me about it. 

Q. You had nothing to do then, as I understand 
it1 

A. No, there was nothing to do. 
Q. These men whom you left on the job had noth-

ing to do except put the pipe line on the car; is that 
·tai 1 . 

A. That is it. 20 
Q. Everything, all driveways and everything --
A. Everything was completed but the shoulders 

at that time. 
Q. Fence all built, pipes all put in 1 
A. Yes. Pipes must be put in before you lay 

your concrete. 
Q. Approaches to the houses all put in 1 
A. Yes, all but the gravel the subcontractor was 

doing. 
Q. All the concrete curbs laid f 30 
A. Yes, sir. 
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Rocco Rossr, sworn. 

Direct examination. 

By :Mr. McDonald: 

Q. Were you employed by 1.1r. Ellis on the build-
ing of this road 1 

10 A. I was. 

20 

Q. What wa,s your position 1 
A. Concrete mixer foreman. 
Q. Were you there on Saturday morning before 

the twentieth of . June, the Saturday previous to 
June twentieth 7 

A. I was. 
Q. What were you doing that morning7 · 
A. We were taking up pipe line, water line, and 

loading it on cars. 

1'1r. Redrow: This is irrelevant and immaterial 
and it is not rebuttal testimony. 

The Court: I will admit it. Exception noted. 

Q. What were you doingf · 
A. I was in charge of a couple of men and one 

truck. We were picking up pipe line and loading 
it on the cars to be shipped away to Lakewood. 

30 Q. When did you finish that work7 
A. That . was the Saturday I finished. That was 

the last day I wo-rked on that job. 
Q. Were there any men standing around unem-

ployed, who didn't know what to do 7 
A. There were men standing around there. There 

was a.bout five or six men standing near the office 
who were waiting for money, as far as I know. 
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Q. Were they on the payroll 7 
A. Not that I know of. 
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Q. They were waiting for money that was previ-
ously earned 7 

A. They were waiting for money that was due 
them. They had been working after the concrete 
was la.id. 

Q!. The-only men employed were yourself and the 
two or three • men picking up the pipe 1 

A. Yes, sir. 1 () 
Q. And you finished that morning 1 
A. That was my last day, I think, that I worked 

on that job, if I am not mistaken. 
Q. Did you continue your employment with the 

defendant after that 7 
A. I did. 
Q. On another job 7 
A. Yes, sir. 

Cross-examination. 20 

By Mr. Redrow: 

Q. Did you see Mr. Ellis that dayf 
A. I did. 
Q. Did he ask you where Burket was 7 
A. Yes, sir. 
Q. What did you tell him 7 
A. I didn't tell him where he was. I told him I 

didn't know where he was. In fact, I didn't. 30 

PLAINTIFF RESTS. 
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DEFENDANT'S TESTI1\1:,0NY IN SUR-
REBUTTAL. 

Eow ARD H. ELLIS, recalled. 

Direct examination. 

10 By Mr. Redrow: 

Q. Mr. Burket just testified that he told you he 
was guing to Philadelphia . on Saturday, this partic-
ular Saturday, and that you knew about it. Did you 
have any conversation-did he· make any statement 
to you that he was going a way that week 1 1 

A. He did not. If I had known about it I wouldn't 
have been looking for him . . 

20 By the Court: 

Q. What about the , statem .ent that there were only 
two men working there; is that correct 1 

A. I haven't the payrolls to verify that, but I 
don't think it is. I think there, was more than that. 
Un1ess Mr. Ross has the payrolls-and I don't think 
he has. 

Q. How many would you say were working there 1 
A. I should say there was six or eight. 

30 Cross-examination. 

By Mr. McDonald: 

Q. Did you see some men standing around near 
the office waiting, doing nothing1 
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A. The men I had reference , to before were on tho 
job. 

Q. What were they doing 1 
A. Nothing. 
Q. They were standing around 1 
A. Yes, for lack of directio,n; didn't know what to 

do. 
Q. Did you see any m.en working 1 
A. No. 
Q. Was M.r. Rossi working1 l 0 
A. He was in charge of the men. 
Q. Well, was he working1 
A. He himself doesn't work. He was a foreman. 
Q. Well the men that were under him, were they 

working1 
A. No. 
Q. What was he- supposed to be doing 1 
,A. That was Mr. Burlrnt's job to direct. 
Q. Well, you as the boss knew something about 

it, didn't you 1 20 
A. About what1 
Q. What he was supposed to, do·. 
A. Not unless I knew what Mr. Burket had di-

rected him to do. 
Q. Did you inquire 1 
A. Did I 1 Yes, I asked the men and they didn't 

know. Didn't know what to, do. . 
Q. Didn't have , anything to do, did they1 
A. Evidently plenty to do,, but not doing it. 
Q. Were they transfe ,rring the , pipe and shipping 30 it to the Lakewood job1 Were , they taking up pipe ' 

and carrying .it by truck to the station so it could be 
shipped to ~othe ·r job1 

A. I don't know. 
Q. You don't know whether or not they were doing 

that1 
A. No. I didn't see them doing that. 



82 Edward I-I. Ellis-Cross 

Q. You did have a contract up near Lakewood 1 
A. That is right. 
Q. And you went to work on that immediately 

following the completion of this work, did you not 1 
A. Before that time. 
Q. You had the work under way before this was 

completed 1 
A. Yes. 
Q. And you transfe ,rred Mr. Rossi with his cement 

1 O workers up to the Lakewood job 1 

( Objected to.) 

( Objection sustained.) 

TESTIMONY CLOSED . . 

20 Mr. Redrow: We offer in evidence letters marked 
for identification in connection with the , uncompleted 
contract and penalty. 

The Court: The off er is denied. Exception noted. 

30 

r 
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COURT'S CHARGE TO JURY. 

BARTLETT, J.: Ladies and gentlemen of the jury: 
The teistimony of the plaintiff, :Mr. Burket, is. that 
he was ,employed at seventy-five dollars a week to 
work for the defendant; that he accepted this amount 
of wages, in view of the fact that the defendant 
promised to pay him one thousand dolla .rs when the 10 
concrete work was finished. He testifies that the i,' 
concrete work was finished on June tenth; also that 
he had completed his contract with the defendant 
and was entitled to his one thousand dollars. The 
testimony of :Mr. Higgins is to the same effect. In 
addition to the testimony of Mr. Burket and 1\!Ir. 
Higgins there was the testimony of Mr. Mori, who 
stated that he carried on a conversation over the 
telephone with Mr. Ellis; in this conversation 1\1:ori 
said, '' Is it true you o-we one thousand dollars to 20 
Mr. Burket 1" and Mr. Ellis replied, "I owe it to 
him; le-t him try to· get it." 

That sums up the testimony on behalf of the plain-
tiff, and if you find that that was the agreement, then 
the plaintiff is eintitled to recover his contract price 
of one thousand dollars, less the $159.57, which was 
the check he had given Mr. Ellis, on which he subse-
quently stopped payment, plus $39 which was after-
wards discovered that he owed, and plus the interest. 
T

1
h~t ~-ffmouhnts t~,

1
$
1
'838.6hl. If you finf d in favor of the 30 

p a1nti , t at WI bet e amount o your verdict. 
The defendant testifies that the contract is not as 

stated by the plaintiff. His testimony is that if the 
work was satisfactory to him (the defendant), he 
was then to pay one thousand dolla.rs. He testifies 
that the wo-rk was not satisfactory; that there had 
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been some conflict with the State Highway Depart-
ment, and that it had been held up twice, as I recall; 
als? , that the contract was for the completion of the 
entire work, no,t the , concrete work, as testified to bv 
the plaintiff. That is the defendant's testimon};, 
He also denies tha.t he made the statement to Mr. 
Mori as Mr. Mori has testified. The defendant's 
brother and Mr. Ross also te·stify, and they deny 
that any such statement was made. 

10 If you believe the testimony produced by the de-
fendant that the contract wa.s that the work was to 
b~ sa.tisfactory,_ and it was not satisfactory, then you 
will find a verdict of no cause for .action ao·ainst the 
plaintiff, and you will find a verdict in fa;or of the 
defendant for the $159.57, plus the $39, plus inter-
est. That would amount to $207.15. 

Yo~ will _take, the evide ,~ce and . it is for you to say 
~ho 1s telhn~ the truth 1n this case. It is a ques-
tion of vera.mty. You have heard the testimony of 

20 the two parties and their witnesses. If you find fo,r 
the plaintiff, find for the amount I have • given you. 
If, on the other hand, you believe the story of the 
defendant and his witne ,sse·s, then find for the defen-
dant for the amount I have given you. 

I am requested by the de,fendant to charge as fol-
lows: 

'' A promise of the employer to pay extra wa aes 
for any work that it is already the - duty of the :m-
ployee to-perform cannot be enforced.'' 

·.,,0 That is correct · and I so charge you. Bear in 
.:, mind, this is a question of whethe ,r there was a con-

tract made, tha.t he was to accept se,venty-five dollars 
a_ week, which was lower than he demanded, pro-
vided he got the , bonus of one thousand dollars at the 
conclusion of the work. 

'' 2. A promise of additional compensation in the 
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form of a bonus, to be enforceable , must be clear and 
explicit, and based on a considera ,tion.'' 

That is tru e a:nd I so charge you. In other words, 
the contract must be clear and must be proven. 

'' 3. If Burket, the employee, le.ft of his own voli-
tion or was discharged for cause, he is not entitled 
to the bonus.'' 

That is, if you believe that the contract was as 
the defendant states, the work was to be satisfac-
tory, and Burket left, he would noit then be entitled 1 O 
to recover. 

'' 4. Where a bonus is given for satisfactory ser-
vices it is within the discre 1tion of the employer to 
determine whether the employee's se·rvice has been 
satisfactory.'' 

That is corrct, and I so cha.rge you. In other 
words, if the contract was that the work was to, be 
satisfacto ,ry to the defendant, it must be satisfactory 
to him. H e would be the sole judge. 

The case is now in your hands and awaits your 20 
verdict. 

30 
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EXHIBIT Dl. 

June 20, 1927 
Mr. C. T. Burket ' c/ o Utopia Hotel, 

Vineland, N. J. 
SPECIAL DELIVERY 

1 0 Dear Sir :-
. I. was .o,n the job at Ma.laga last Saturday, and 
again this (11:onday) forenoon, and could not · find 
you or Loveland on either occasion, nor could I find 
anyone who knew where · to locate -you . 

. Saturday there we,re men standing· around who 
did not know what to do. My conclusion is that you 
are no longer interested in my work, so ple·ase· bring 
my car and the bank account to the office· Wednesdav 
morning a,t nine o'clock, and we will have an unde;-

20 -standing as to the -future. 
When men are in my employ and under pay I ex-

pect them to devote their time to my work and it 
i~ not my intention to furnish a car for then{ to joy-
ride around the country . 

. Yours very truly, 
Edward H. Ellis. 

EHE / CRR 
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EXHIBIT D2. 

August 5, 1927 
E. H. Ellis, 

810 Wilson Building, 
Camden, N. J. 

Att. Mr. Ross. 
Dear Sir:-

In reply to your letter of August 1st, #6, Harri- 10 
son Taylor's money in amount $6.05 was paid to J\tir. 
Scalona for store bill and 198 Louis D 'Annella in 
amount $34.20 was given to a person whom I though t 
was his son. 

In regards to # 100, Steve Ricci, labor $15.50, and 
Jos. Di Dome,nico for beer $24.00 instead o.f $31.00, 
the difference being $7.00 was beer bought by Rockey 
Rossi from another pa.rty and paid for. This sum 
$39.50 you ma.y deduct from what Mr. Ellis owes me 
and pay these men. 20 

Yours very truly, 
C. T. Burket 

EXHIBIT D3. 

No ............ . 
Vineland, N. J ., June 22, 1927. 

Pay to the o,rder of Edward H. Ellis $159.57 
One Hundred Fifty Nine Dollars Fifty Seven 30 

Cents D·ollars • 
. . . . ' ................. . 
To The Tradesmens Bank, 

Vineland, N. J. 
iC. T. Burket 

················••·••·· 
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EXHIBIT D4. 

This agreement made the 18th day of March, in 
the year of our Lo-rd one thousand nine hundred-and 
twenty-seven, betwe ,en the State Highway Commis-
sion, party of the first part, and Edward H. Ellis, 
810 Wilson Building, Camden, N. J., party of the 

,1 O second pa.rt. 
WITNESSETH, that the said party of the second 

part, for and in consideration of the payments, 
hereinafter specified and agreed to be, made by the 
party of the first part, hereby covenants and agrees 
to furnish and deliver all the materials, to do and 
perform all the work and labor required to be fur-
nished and delivered, done and performed in and 
about the construction of Route No. 20, Section No. 
7, Vine1and-Malaga, beignning at Sta. 369 plus O at 

20 Vineland, and extending to Sta. 621 plus O Malaga, 
in the counties of Gloucester & Cumberl~nd, a dis-
tance of 25,201.44 feet, or 4.773 miles, in strict and 
entir,e conformity with the plans on file at the office 
of the State Highway Co-mmission at Trenton and 
with the 1923 Specifications of the New Jersey State 
Highway Department (Form No. A) as amended 
by the Instructions to Bidders applying to this par-
ticular work, which were duly approved by the State 
Highway Commission by a resolution adopted fo:r 

ZO that purpose, .which said plans a,nd specifica.tio,ns are 
hereby made part of this agre ,ement as fully and 
·with the same effect as if the same had been se,t forth 
at length in the body of this · agreement. " · · · · · · · .. · 

The party of the second _part agr~es to make pay~ 
ment of aU proper charg-e,s for labor and materials 
required in the afore -m.entioned work, and inde ·mnify 
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and save harmless the party of the first part, its 
officers, agents and se-rvant.s, and each ·and every 
one of them, against and from all suits and costs of 
every name and description, and from all damages to 
which the said party of the first part, or any of its 
oflice-rs, agents o.r servants may be put, by reason of 
injury to the persons or property of other~ Ycsult-
ing from carelessness in the , performance . of said 
work, or throu 'gh the negligence of said party of the 
second pa.rt or through any imprope -r or defective 1 O 
machinery, implements or appliances used by the 
said party of the second part in the aforesaid work, 
or through any act or omission on the , part of the 
said party of the second part, or his agent or a.gents. 

It is also agreed and understood that the accept-
ance of the final payment by the Contractor shall be 
eonside-red as a release in full of all claims against 
the State :Highway Commission out of, or by reason 
of, the work done and mate ,rials furnished unde ·r this 
contract. 20 

In consideration of the · premises the , party of the 
firs .t part hereby agree ,s to· pay to the party of the 
second part fo-r s•aid work, when completed in ac-
cordance with the said plans and specifica ,tions, the 
sum of Two hundred Thre,e thousand, two· hundred 
thirty eight dollars and two ce,nts ($-203,238.0:2), pay-
ments to be mad~ as provided in said specifications 
upon presentation of the - proper certificates of the 
Engineer ,and Resident Engineer and upon the terms 
set forth in the , anne -xed specification. 

This contract is to be binding upon the party of 30 
the first part, its success .ors o-r assigns, and upon 
the party of the second part, his heirs, administra-
tors, executors, successors or assigns. 

IN WITNESS WHER ,EOF, The said party of the 
first part ha,s caused -this instrument to be signed 
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by its Chairman, attested by its Secre ,tary, pursuant 
to a resolution of said party of the first part, passed 
for that purpose, and the said party of the second 
part has caused this instrument. to be signed and his 
signature to be attested, the da.y and year first above 
written. 

(Seal) 
STATE HIGHWAY COMMISSION 

H.L.SCOTT 

lO Attest: 
Chairman 

20 

-30 

A. LEE GROVER 
Secretary 

EDWARD H. ·ELLIS 
(Seal) 
Witness or attest: 

C.R.ROSS 
SPECIFICATIONS 

56,000 Sq. Y ds. "Surface, Type 'C' One 
Course Reinforced Cement Con-
crete Pavement," eight (8) 
inches unif0:rm thickness (1 :1-
¾ :3-½ mix) with double line of 
re ,inforcement, as per plan, com-
plete in place, including re1in-
f orcement, dowels, joints and 
heade ,rs, the sum. of Two dollars 
eighty five cents per Sq. Yd. 159,fjQQ 00 

Post.ca 

POSTEA. 

NEW JERSEY SUPREME COUR'l~. 
CuMBEsRLAND CouNTY. · 

CLIFTON BuRKE ,T, 
Plain ,tiff, 

v. 
EDWARD H. ELLIS, 

Def endant. 

Action at Law. 
Postea. 

91 

This case was tried before Judge Herbert C. Bari-.-
leitt, with a jury at th e Cumberland Circuit, on lvfai-eh 

10 

12, 1928. , 
The jury rendered a verdict agains ,t the defendant ~.J 

and in favor of the plaintiff for eight hundred alld 
thirty-eight dollars and sixty-one cents ($838.Cl), 
and costs. 

HERBERT ·C. BARTLETT, 

Judge. 

30 
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Grounds for Appeal 

GROUNDS FOR APPEAL. 

COURT · OF ERRORS AND APPEALS. 

CLIFTON BURKET, 

Appellee, 
v. 

Enw ARD H. ELLIS, 
Appellant. 

Action at Law. 
Grounds for Appeal. 

ZO Now comes Edward H. Ellis, the appellant, and 
assigns the following reasons and grounds of appeal 
upon which he relies -in support of his appeal in the 
above-entitled cause. 

30 

1. The Court overruled and denied the off er of 
the appellant to prove that the appellee had not 
completed his contracts in accordance with the 
terms as stated by the appeUee, or the contract as 
stated by the appellant. 

2. The offer of the appellant to prove that the 
appellee had not completed his contract in accord-
ance with the terms as stated in the complaint by 
offering in evidence proof that the concrete work 
was not completed in accordance with the contract, 
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whereby the appellant was not able to recover the 
full contract price, he was penalized by the State 
Higlnvay Commission for such faulty construction, 
was overruled by the Court. 

3. The Court permitted a witness for the a.ppellee 
to testify concerning a telephone conversation with 
the appellant, without proof of identity, and in vio-
lation of the rules of evidence. 

4. The Court refused to hear any testimony in-
volving any moneys which the appellee had in his 
possession belonging to the appellant, and not ad-
mitted or stated in the pleadings, which were - pay-
ments reported by the appellee to the appellant to 
have been made by him to different persons, which, 
as a matter of fact, were not made, and after the fil-
ing of the pleadings in this ca use, demands and 
suits were made against the appellant for such 

10 

funds. 20 

5. The allegations in the complaint were that the 
a.ppellee• was to receive the sum of one thousand 
dollars for superintending the construction of said 
paving, in accordance with a contract with the State 
Highway Commission for a certain road, there was 
not proof by the appellee that said contract was per-
formed in accordance with the terms thereof, and 
the Court refused to pe-rmit the appellant to prove 
that said contract of the appellee was not completed, . 30 and that the appellant was penalized for faulty con-
struction. 

6. That there was no evidence to support the ver-
dict of the Court below. 
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7. That the judgment of the Court below waJ 
against the weight of the evidence. 

OscAR B. REDRow, 
Attorney a.nd Counsel for Appellant. 

[ENDORSED] 

Service acknowledged April 14, 1928. 
McDonald & Joseph, 

Attorneys for Appellee. 

r 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

• 

CLIFTON BURKET, 
Plaint 'iff-Appellee, 

v. 
Enw ARD H. ELLIS, 

Defendant-Appellant. 

ACTION AT LA w. 

BRIEF OF APPELLANT. 

This is a suit brought by Clifton Burket, appellee, 
to recover from Edward H. Ellis, appellant, a bonus 
of one thousand dollars alleged to be due by reason 
of a verbal promise to pay such bonus for superin-
tending the construction of Section 7 of Route No. 
20 known, as Delsea Drive at Vineland, N. J. The 
appellant Edward H. Ellis, on March 18, 1927, made 
a contract with the State Highway Commission for 
the construction of this section of the road, and l\1r. 
Ellis is a road building contractor. The Appellee 
Burket was employed by Ellis as superintendent of 
the construction of this section of the road. From 
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his testin1ony he was only einployed to superintend 
the paving or laying of the concrete pavement. The 
con fr act was for the con1plete construction of the 
road which included grading, paving, bridges, cul-
verts, guard fenses, curbs, approaches, drainage, in-
takes and the various other necessary items that go 
to the co;mpletion of a modern concrete road. The 
appellee testified that the employment of Burket was 
as superintendent of all the construction for the con-
crete road. Burket testified that he was to receive 
seventy-five dollars per week during the construc-
tion, and a further sum of one thousand dollars when 
the paving was completed. He had received seventy-
five dollars per week during the paving work and the 
same amount for two or three weeks after the paving 
was finished, or rather he received this money of 
seventy-five dollars a week for two or three weeks 
after he had clain1ed that the paving work was con1-
pleted. The appellant Ellis testified there was no 
contract as to the payment of the thousand dollars, 
but that after the work had been completed, satis-
factory to him, that he would have paid the appellee 
Burket one thousand dollars which was entirely a 
n1atter for him to determine. Whatever may have 
been the contract the appellee Burket was to per-
£ orm (a) the contract for the making of the concrete 
pavement (b) the contract for the entire completion 
of the work, in accordance with the specifications of 
the State Highway C01nmission of such contract. 

During the course of construction, the appellant, 
Ellis, gave to the appellee, Burket, as his agent, vari-
ous sums of n1oney aggregating perhaps one thou-
sand or fifteen hundred dollars which the appellee, 
Burket, would use to pay, sometimes labor, and sal-
aries, but mostly for miscellaneous bills, that he 
would contract as superinte ndent of this work. The 
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en1ployn1ent continued until about June .22, 1927, at 
which tin1e the appellee, Burket 111ade an accounting 
to the appellant, Ellis, and gave hin1 a check for one 
hundred fifty-nine dollars and fifty-seven cents, 
which accounted for the money which Burket 
claimed was due Ellis out of the n1oneys which he 
had received. After this accounting, it developed 
that there were several claims which Burket had 
clain1ed he had paid, which were not apparently paid 
by Burket as they filed demands, claims and suits 
against Ellis to recover the respective amounts. 

The appellee, Burket, contended at the trial that 
he was only employed to pour the concrete, and that 
he had nothing whatever to do with the remaining 
construction of the road. The fact is that the rough 
grading of tlie road was sub-let by Ellis, and all the 
other work on the road was done under the original 
contract. 

The appellant, Ellis, contended that the contract 
with Burket provided that if he c01npleted the con-
tract satisfactorily to himself that he would pay hin1 
a bonus; that there was no contract in which he had 
agreed to pay hi1n this bonus of one thousand dollars, 
but that it was a matter of his own discretion. 

':Che appellant, Ellis, offered to prove at the trial 
of this case that the appellee, Burket, had 1nisappro-
priated the funds which he had given him to pay 
hills, and further that the appellee, Burket, had 
never con1pleted the contract set forth as the basis 
of his suit, by first offering testimony that several 
claims Burket clain1ed to have paid were, in fact not 
paid, and secondly by offering testimony of the State 
Engineer, in charge of the work, to the effect that the 
road never ·was con1pleted in accordance with the 

. plan s and specifications, and that the appellee, A A, fi n f I .. _,,,J G Jlt, l)Burket, had been penalized for a large sun1 of 1none"y (, 



4. Brief of Appellant 

for not completing the contract as provided by the 
terms thereof. Exclusion of all this testin1ony left 
the , case go to the jury with only one fact to decide, 
and that was whether or not the pouring of the con-
crete had been made, anq if so, was the appellee en-
titled to his bonus as he alleged. Fro1n a judgn1ent 
in f~vor of the plaintiff below this appeal is taken. 

ARGUMENT. 

POINTS I AND II. 

THE COURT DENIED THE OFF:ER OF AP-
PELLANT TO PROVE THA 'T THE CONTRACT 
AS STATED (a) BY THE APPELLEE, (b) BY 
'11HE APPELLANT, I-IAD NOT BEEN COM-
PLETED. 

The contract between the State Highway Commis-
sion and the appellant provided, an1ong other things, 
for the construction of a concrete pa ven1ent ( Case 90, 
l. 21) of "eight (8) inches uniform thickne ss". 

The offer was to show by John A. vVilliams, State 
Highway Engineer in charge of the work for the 
State, that the contract was in fact never completed 
in accordance with its terms and that penalites were 
charged against the appellant and deductions made 
from the contract price because of the non-comple-
tion of the contract in accordance with its terms. 
( Case 46, 1. 10 to 47, 1. 18). 

The testimony of Burket, appellee, as to what the 
contract really was, varied. In his direct examina-
tion, he testified ( Direct ) ( Case 13, 1. 2) "I was to 
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receive a salary of seventy -five dollars a week and a 
thonsand dollats when the concrete was corripleted". 

(Cross)' (Case 17, 1. 24) "I was superintende nt fo1~ 
IvI:r. Ellis, in charge of the concrete". . 

(Cross) ( Case 30, 1. 5) "I would say that if I quit 
the job before it was completed with n1y contract, I 
wouldn't expect to receive any n1oney, becaus~ it was 
a set sun1. '' 

( L. 12) '' The con1pletion of the concrete''. 
(Case 35, 1. 33, 36-1 to 10) "The Court: We want 

to get it clear on this job just what he told you about 
'that thousand dollars. I think we have it. He said 
he was to get seventy-five a week. lie wanted more 
and Mr. Ellis wouldn't pay him that, but told him 
he would pay hin1 a thousand dollars when the con-
tract was con1pleted. That was the agreement, 
wasn't it 1" 

Burket: "Yes, sir" . . 
'' The Court: That is the agreen1ent you are suing 

on here today 1" 
Burket: "Yes, sir". 
The con1plaint set forth that (Case 3, 1. 33) "When 

his work, superintending the construction of said 
paving, was completed". Fro1n this testin1ony the 
contract as far as the bonus was concerned depended 
on the completion of the concrete, or the contract, 
and most certainly carried with it the con1pletion of 
the concrete, or the contract, in accordance with its 
terms, and of "eight ( 8) inches unifonn thickness''., 
rrhe testimony of Mr. Williams, .as to the thickness 
of t11e concrete, as to penalities charged, and as to 
what portion of the concrete was condemned or re-
:jected, or what, had to be relaid, or reconstructed, 
was proper testimony for the jury to consider in . 
determining whether or not the contract was in fact · 
performed. · · 
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'' The appellee was bound to possess and -to exer-
cise with reasonable care, that degree of knowledge 
and skill in the laying the concrete road and in per-
forming his contract, which was con1mon to persons 
occupying such a position as the one he undertook 
to fill.'' 

Alpaugh v. Wood, 53 N. J. L. 638. 

Testimony that he did not exercise with reason-
able care, that degree of knowledge and skill, for 
such work, ,vas proper testimony for the Jury. Such 
evidence being excluded by the trial Court prevented 
the J·ury from knowing the facts. 

'' Facts indicating that plaintiff ( appellee) did not 
fully perform his contract are admissible, such facts 
if proved, barring a recovery on the contract.'' 

39 Cyc 202. 

'' A contract to pay a gross sum for a certain defi-
nite consideration is an entire contract and is not 
apportionable. 

Beach v. Mullin, 34 N. J. L. 343. 

POINT III. 

THE COURT ADl\1ITTED TEST .'lMONY FOR 
THE APPELLEE CONCERNING A TELE-
PRON CONVERSATION WITHOUT PROOF OF 
IDENTITY, AND IN VIOLATION OF THE 
RULES OF EVIDENCE. 

For telephone conversation to be admitted in evi-
dence, it must not only show that the person testi-
fying is familiar with the voice of the other party 
but that the statements made refer to the issue. 

B,rief ,of Appellan.t 

1'Yiori did testify that he knew ElUs and knew his 
voice over the phone. _ 

The statements allege to have been made by appel.; 
lant ( Case 41, witness l\1:ori) had no co:µnection 
whatever with the alleged contract of appellee. 
There was nothing to connect the bonus of one 
thousand dollars with the testin1ony of JYiori. If we · 
assume that Ellis did owe Burket one thom~and dol-. 
lars, the testi1nony would be irrevelant unless it ,was 
shown that the thousand dollars was the bonus on 
which this suit is brought. It is only by conjecture 
or by inference that such a conclusion could be 
made. Its admission was to prejudice the jury 
against Ellis. 

'' A promise of additional compensation in the 
form of a bonus, to be enforceable, must be clear and 
explicit and based on a consideration.'' 

39 C. J. 159: 
J( erbaugh v . Gray, 212 Fed. 716. 
W estinghous e v. Carlton, 202 Fed. 129. 

POINT IV. 

THE COURT REFUSED TO ADMIT TESTI-
1vIONY INVOLVING AN ACCOUNTING BE-
TWEEN THE PARTIES, OF :MONEY WHICH 
WAS GIVEN TO THE APPELLEE FOR THE 
PAYl\fENT OF BILLS DURING THE CON-
STRUCTION OF ~PHE ROAD. 

_The appellee as superintendent of the road, re-
ceived about fifteen hundred dollars which was to be 
used to pay current bills he contracted on the job. 
When he quit work he claimed there was a balance 
on hand of this fund of about one hundred fifty-nine 
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dollars. ~his he gave appellant a checlc £or and then 
stopped payment on the check. After this suit _was 
brought several claims which wer~ represented . _by 
the appellee as having been paid were :fil~d with 
appellant, some a fe:v days P!i_or_ to ,trial. Altho_u_gh. 
the appellee was enhrely familiar with these claims, 
he having beeri notified of them, the Court r_efused 
to hear any testimony or amendment to provide for · 
a settlement of all the accounts growing bUt of the 
same transaction. We contend that the appellant 
should have been permitted to amend the ans-Wei' and 
counter-claim to include all accounts and circum-
stances arising out of this employment or contract · 
in accordance with the well established principles of 
this Court. Unless there be a new trial of this case 
the appellant will be forced _to go into the Cou~t. of 
Equity to require an accounting ,of the ~oney~ which 
he gave appellee to carrr on t~is particu~ar Job. ~n 
the meanwhile the appellant will be required to de-
fend suits against him on claims appellee had 
reported paid. 

The appellee was bound ,t_o know _whether or ~ot 
he had actually paid the · bills he said he had paid. 
The appellant did not know when the pleadings were 
filed that some of the bills appellee had reported 
paid to him, were in fact not paid, and not unti~ the . 
persons, who were accounted for by app_ellee ~s hav-
ing actually been paid; began to file _clau:~is with ap~ 
pellant did appellant know such claims in faqt had 
not been paid. 

The trial court should have permitted proper 
amendment so that all the matters arising out of the 
same contract should be disposed of in the same 
case; and not compel the appellant ·to proceed for a~ 
accounting :in the Equity Court. _ 
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P01NT V. 

See argument under Points I and IL 
The contract was one of entire performance. 

( Case 30, lines 5 to 18). 
Entire ·performance of the paving contract. 
It is not enough for the plaintiff to say that he 

finished his contract, but he· must show that he did_ 
the work according ' to the contract. He is bound to 
exercise reasonable care, and knowledge and skiU 
(Alpaugh-Wood, 53 N. J. L. 638). It is incumbent 
on appellee to prove complete performance, not only 
that his work was completed but that it was com-
pleted according to contract. 

POINTS VI. and VII. 

INSUFFICIENT EVIDENCE. 

I am aware of a rule of law which has been fol-
lowed by this court, not to disturb a verdict of a 
jury, if there was any evidenoe on which it could be 
sustained, even going so far as to say that, under 
the testimony of certain cases, this court might have 
found the facts differently. 

In the present case the facts are different. 

1. Because of the peculiar nature of a suit for a . 
bonus, requiring clear and explicit proof based on a 
consideration, and 

2. Lack of testimony showing completion accord-
ing to the terms of contract. 

I have in mind a brick municipal building requir-
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ing under the contract a four ply brick wall from 
foundation to eaves. A superintendent on the job for 
the contractor is to receive a bonus of one thousand 
dollars on completion, (a) of the walls of the build-
ing (b) of the contract. In fact the brick wall for 
the first floor is constructed four ply brick, but the 
second and third floors are constructed three ply 
brick. The superintendent brings suit for bonus 
against -contractor, he -offers proof that the con-
tractor-promised payment -; he offers proof that the 
brick work was done, and then rests his case. Can 
the jury infer from such testimony that the super-
intendant has proved his case sufficiently to sustain 
a verdict~ We think not. Such a contract woµld re-
quire that the work be done in accordance to speci-
fications and in order to sustain a verdict it would be 
necessary by proof that the work was done in ac-
cordance with the specifications and surely failure 
to prove that work was completed in accordance 
with contract would be a lack of proof of perform-
ance of contract. 

Then suppose we go a step further and in the cited 
case assume the testimony of completion, could be 
inferred to mean that it was completed in accord-
ance with the specifications, on such an assumption 
would you permit the contractor to rebut such an 
assumption on the general issue, by offering to show 
that the walls were three ply brick instead -of four 
ply as provided in the contract. 

For these reasons we feel that the judgment of the 
lower court should be reversed and a new trial 
awarded. 

OSCAR B. REDRO"\V, 
At -torney for and of Counsel with 

Defendant-Appellant. 
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STATEMENT OF FACTS. 

This is an appeal from a judgment of the Su-
preme Court en~ered upon the , verdict of a. jury. 
The case was tried at the Cumber la.nd Circuit on 
~arch 12, 1928, and the jury rendered its verdict 
foT $838.61, in favor of appellee which was the 
.amount claimed to be due. ' 

~he , action was ?rought tn reco ,ver this balance, 
which .app-ellee clauned was due him as a balance 
on contra:t, (Se·e co:m-plaint, Case, p. 3 and 4.) Ap,_ 
pellee claimed that in_ April, 1927, he, wa.s employed 
by appellant to superintend the paving of the State 
road known as Delsea Drive, in the village of 
Malaga, Gloucester Clounty, New Jer sey, and Oak 
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Road, in Landis Tbwnship, Cumberland County, 
New Jersey, under an agreement pursuant to which 
appellee was to receive $75.00 weekly while the work 
was under construction and the · additional sum of 
$1000.00 when the work was completed. A'ppel-
lant's answer ( Case, p. 5) is a general denial of the 
contract and an affirmative plea. that appellee had 
been paid in full. There was a counter -claim set 
forth for $159.57, concerning which there is no · dis-
pute, as appellee gave credit for this same item in 
his complaint and only asked judgment for the bal-
ance claimed to be due. 

The case proceeded to trial on the issue thus 
framed by the complaint and the answer and the 
sole question for determination by the Court below 
was, did the appellant employ appellee under an 
agreement to- make weekly payments of $75.00 dur-
ing course 1 of construction of the work and a bal-
ance, or lump sum, of $1000.00 upon completion 1 
This was the claim of appellee, which was denied 
by appellant. It was the only issue raised by the 
pleadings and the only question for the jury to 
determine upon the trial. 

A.ppellee testified as a witness in his own behalf 
that he first entered appellant's employ about F 'eb-
ruary, 1926, at a salary of $60.00 weekly and $500.00 
on completion of the first job, desig11ated a.s the 
Devon job, Pennsylvania (Case, p. 11); that he 
thereafter continue in appellant's employ at $60.00 
weekly _plus additional amounts for each separate 
job until about April 1, 1927, when he had a talk 
with appellant about the so-called Malaga to Vine-
land job, concerning which he· says (Case, p. 13), 
"and on this job I was to receive a salary of $75.00 
a week and a thousand dollars when the concrete 
was completed.'' H.e entered upon this employment 
a:;.d was paid $7·5.00 weekly during the course of 
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construction. IIis work svas completed about two 
weeks before June 23rd. On June 23rd, he• went 
to the office of appellant for a settlement, who re-
fused to pay. (Oase, p. 13 and 14.) 

On cross-examination ( Case, p. 14 to 33), this tes-
timony was amplified but in no way discredited or 
changed. Payment of this $1000.00 was not a bonus, 
co11ti~g·ent upon the - happening of any event. It 
was part of t!1e ~on tract price to be p!:;\,td for t~e 
labor perfor:µieqi as clearly stated by appellee 111 
his cross-examination ( C~se, p. 29), and not ser-
iousiy disp~te4 · by -·appellant. The payment be-
came due when the layh1g of concrete wa.s completed. 
lt ~as ~ho~vi1.by .the testimony of Frank W. :&iggins, 
ve~id0J,1t engineer in charge of construction ( Ca:se, 
p. 37), that the layin g· of concrete was completed 
June 10 1927. Therefore, pursua .nt to the terms ,. ... 
pf the , contract, appellant became indebted to ap-
pellee in the sum of $1000.00 on June 10, +927. 

Tlhe appellant, in testifying, adµiitted the con-
tract claimed by appellee, that he agr~ed to pay 
$75.00 during construction work and further com-
pensation of $1000.00, which he tri~d to quali-fv, by 
saying, '' If the work was sa.tisf3;.ctory to :µie.'' ( Case, 
p. 49.) It i,s cql1ceded, however, th0-t appellee was 
continu~d ill his emplo,yment and p~id tµe reg11lar 
weekly amount of $7p.00 until after the contract 
was coµi.p+eted, ·without co:p1plain.t, which circu:µi-
stance indicates in itself that ::tppellant must have 
been satisfied with the s<3rvice rendered, or he 
w~u'ld ha .ve · disco~tinued the weekly payments and 

' . . ' ' - ' 

discha .rged a ppellee. 
Upqn t:q~ is~~~· fnrrµed qy t4f3 pl~?,dingE\, q,S 1fb,0y~ 

set forth~ t4e fa,cts as testified to· by t~(j witnesses, 
as briefly ouHin.eP: above, were subrn+tt~d tp , the 
jt1ry in a f ;iii· a:µd i:qiparttal charge a:q_d fl y0r.dict 
was thereupon ren.dered in favor of ~ppellee fpr the 
balance claimed under his contract. 
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POINT 1. 

NO ERROR WAS COMMITTED BY T'HE 
1l 1R.IAL COURT IN R,ECffiJIVING OR REJECTING 
EVIDENCE OFFECR,ED. 

It will be borne in mind that appellee was appel-
lant's employee and not an independent contractor 
undertaking to perform a given contract according 
to plans and specifications. ills duties, according 
to the pleadings and the evidence ·, were to superin-
tend the laying · of concrete. · ·Appellant had con-
tracted to build a road. He sublet grading and all 
work except layin g concrete, which he did with his 
own employees, appellee being emp loyed to superin-
tend. Such are the allegations of the complaint 
relied upon and the • admitted facts upon the trial. 
It is conceded that no complaint wa.s ever made by 
appellant during the time • appellee was employed 
by him. His services were accepted and payments 
on account made weekly until the laying of con-
crete was completed, at which time the balance of 
$1000.00 became due. 

On the , trial, appellant tried to introduce evi-
dence which might have shown that he was sub-
ject ed to• penalties and suffered some damage by 
reason of his failure to carry out his co•ntract with 
the State according · to its terms. On objection, 
such evidence was excluded on the ground that it 
had not been pleaded as a defense or counter-claim. 
( Case, pp. 46, and 52.) Within the most elementary · 
rules of pleadings and e·vidence, such evidence 1 was 
objectionable ,; The answ .er was a denial of the 
contract between appellee and appellant. The ,re is 
nothing in the case to indicate that appellee under-
took to carry out the terms of a.ppellant 's contract 

Brief of Plaintiff-Appellee 5 

with the State, or that he undertook to do any-
thing other than render services as a superintend-
ent during the laying of concrete. If appellant suf-
fered damages by reason of the negligent or incom-
petent acts of appellee, he might possibly have been 
pe,rmitted to counter-claim against the balance due 
under contract for services rendered, but certainly 
he would be compelled to plead such a defense or 
counter-claim before being permitted to offer such 
proof. If such a defense or counter-claim was con-
templated, appellee was entitled to1 notice before 
going to trial. He had a right to rely upon the 
ple ,adings. Appellant was content with a simple 
denial that he had ever engaged the services of a p-
pellee and his proof was properly limited to the issue 
raised by his answer. 

Appellant did not ask permission to amend, which 
might have been granted on proper terms if the · 
evidence he had to offer had been important. 

The proof shows that appellee , performed his con-
tract in every particular. His contract was to labor 
for the number of weeks necessarily consumed in 
laying of concrete by appellant under his contract 
with the State. It is conceded that he did this. Ap-
pellant's obligation was to pay $75.00 weekly and 
the additional lump sum of $1000.00 on completion 
of this concrete work. It is conceded that he a~-
cepted the serv.ices rende tred without complaint; 
that he paid the weekly stipend as agreed and that 
he refused to pay the , additional balance of $1000.00 
without giving .any specific reason for the refusal. 

It may be conceded that if appellee had failed 
to continue in appellant's employ until the work 
was completed or had he, been discharged for proper 
cause, before completion, he might have forfeited 
his right to, recover the lump sum of $1000.00 due 
upon completion, but there is no such allegation, no 
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such proof' and on the adihitted fa:qts, it ·seems 
pierfectly cl'ear that appeUe·e was e11titled tb :collect 
the, halan 'ce due u·nder his ·co11tract. 

POINT ·2. 

TH:m TE.STIMOl\TlY DF TrIE WITNESS MORI, 
OFFERED BY AP .PELLEE ., WAS Pf.ROPERLY 
RE,fCEIVED. 

It ·appears that about the time of the terniin:;. 
ation of appellee's ·employmei.1.t, he was negotiating 
with Eugene Mori and other ·s, to ·o-rg~aniize a con-
tracting company and e·ngag-e in the ·contracting 
business. Tlhe evidence indic •ate:s that kn·o-wled'gei 
of this fact was undo'nbtedly the real un'cl.erlying 
r·eason why ·appellant '.refused to, p·ay appelle 'e the 
balance due, when they met for :final settlem-ent ·011 

Ju.n'e 23, 19·27-. 
Mr. Mori was c·alled as a witness by appelh~·e :a-nd 

detailed a conversatioii which he had with th'e ap-
1Yellant during the month of ·June, 1927', in whi~h 
appellant admitted to :Mr. lv.I:'oti that he ·owe·d ·a,ip:. 
pellee '$1000.00 . . "I owe it to him, but let him 'try 
and get it.'' ( Case, p. 41.) This is the lan:gua :ge 
attributed to, appellant by Mr. Mori in a teleph'one 
conversation with appellant. Qertainl.y it was .p·e-r-
iriissible to, sho,w a statement ·of this kind :at Ute 
time, which was a declaration by apperf.ant ·ag .. ainst 
his interest -Appellee was ·about to enga :g'e in bhsi:. 
ileEl'S with the witness and had repres rented that 
iimong other ass ·ets, he had ·$1000~00 coming fironi 
a.ppellant. The,re was no other sum of '$1000.00 irr-
volved. It was the identical $1000.00 claimed in 
this suit. Mr. Mori testified ·that while the- co~nver-
sation took place over the telephone ,, he was well 

'i{ 

aiequainled with Mr~ Ellis and knew his voic:e while 
speaking; to him {Case, p. 41) and in a.i1swer to hi1s . . ' nrqu.iry app ·ellant stated: ( Case, p. 41.) 

·" :.ct\.. Then I says to him, 'Is it true that you 
owe Mr. Burket a thousand dollars on this job 
at M-alag·a ~\' a.nd he says, 'I owe it to him, but 
let him try and get it.' That was, in other 
words; the conversation. He was wonde ,ring 

, ~here · Mr .. Burket would get the money to go 
1n th'e business, and this was what Mr ,. Burket 
said was a, part 'Of the money to make, up hi-s 
share.'' 

Tlhis statement shows clea.r-ly that the $1000.00 
:1-nder discussio~1 was the $1000.00 for the Malaga 
JOb -and there is no force to the objection uto·ed 
by appellant against the admission of the testim~ny 
of this witness. 

POINT 3. 

THE TRIAL COURT COMMIT T'ED NO ERRO'i 
IN REJECTING EVIDE,NCID IN RE ,FE iRl1JN<71:J 
TK) THE ITEM : OF $34.20 WHICH APPELLANT 
A-SKED TO CHARGE 1AGAINST APPELLEE .IN 
ADDITION TO HIS -COUNTER,..CLAI1'L 

1J ~on op~ning the case~ couns·el for appeH-a.nt 
~tated that it had been ascertained since· the piJ:ead.:. 
rng:s were filed that the app ·ella.nt had ·ad'ditionail 
claims amounting .to $39.50 and $34.20. ( Ca:se. p-. 
9 . and. 10.) He did not ask to ame:nd by setting· 
these items up as further counter-claim but -m:ereily 
made the -assertion as to the existence ·of the olaim.s. 
Appell:e agreed that the item of $39·.50 w-as •due 
and might be credited in addition to· the •cfou-nter~ 



8 Brief of Plaintiff-Appellee 

claim pleaded. Tlhe Court thereupon properly ruled 
that the • item of $39.50, consented to, might be 
credited, but that they would not go into the other 
item of $34.20 which should have been pleaded. 

If appellant desired an amendment which would 
have permitted him to prove this additional item, 
he should have asked for the · amendment, which un-
doubtedly would have been granted on proper terms, 
but the mere statement that he desired to offer 
proof as to this item, which was entirely foreign 
to the issue, amounted to nothing. 

POINT 4. 

THE VEH ,DICT IS SUSTAINED BY THE 
E 1VIDE 1NOE !. 

Counse:l for appellant admits in Points 6 and 7 
of his brief that, under the law, a verdict of a jury 
will not be disturbed on a.ppeal to this Court, if 
there is any e,vidence in the case on which it can 
be sustained, so it is deemed unnecessary to cite 
authorities to sustain this well-known rule. The 
arguments under Points 6 and 7 of appellant's brief, 
attempting to show lack of proper evidence for 
the jury, has little or no bearing on the facts in 
the · case at bar. 

As above pointed out, the $1000.00 claimed was 
not a bonus. It was not a gratuity or a payment 
to be made at the whim of appellant. It was a 
part of the contract price to be paid by appellant 
for services to be rendered and which were , rendered 
acco·rding to the evidence in the case. There was 
no contentio ,n that appellee undertook to see tha.t 
appellant's con tract with the State , of New J er-
sey to build a road according to plans and specifica-
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tions would bo carried out according · to its terms. 
He was employed by the week to superintend the 
mixing and laying of concrete. This is the con-
tract alleged in the complaint and not challenged 
by the answer, except to deny its existence. If 
appeHant claimed a different contract, it was his 
duty to set forth his version of the terms of the 
agreement and charge a breach by appellee by way 
of defense or counter-claim. Counsel for appellant 
seems to overlook the fact that the appellant, and 
not the a ppellee, was engaged in building this road. 
Appellee was only an employee of appellant, sub-
ject to his orders at all times. If he failed to serve 
his master in a proper manner, he: could have been 
discharged, but certainly the maste ·r could not ac-
cept the services rendered and make payment on ac-
count from week to week throughout the entire term 
of employment and in the end escape payment of 
the balance due by simply saying that he was dis-
satisfied with his work. · 

The only way appellant could escape payment of 
this balance would be by wa.y of counter-claim for 
damages, based upon the fault or negligence or 
breach of contract · of appellee and within the most 
elementary rules of practice, appellant could not 
be heard to urge such a claim in court without 
having apprised appellee of his intention by a 
proper pleading. 

The evidence offered by appellee, coupled with 
the admissions of appellant, not only su·stains the 
verdict, but is so conclusive and conyincing that 
it is difficult to understand how a, jury could have 
done other than render its verdict in favor of the 
appellee for the balance due under his contract. 



lO Br:ief Q,f Plaintiff-4pp,ell.ee 

POINT 5. 

IT IS R.ESPECTFULLiY 8UBMITTED · THAT 
rrH!]TI JUDGME .NT OF' TIRE COURT BELOW 
SHOULD BE AFFIRMED. ' I 

MORiRIS. V. McDONALD, · 
Of Counsel with 'Plaintiff.: 

Ap.peUee. · 




