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Summons

SUMMONS.

Tae StaTE OF NEW JERSEY To Kipwarp H. Hriis:
You are summoned to answer the an-
nexed complaint of Clifton Burket, in an
(Seal) action at law in the New Jersey Supreme
Court. And take notice that unless you
file an answer to said complaint with the
COlerk of the Supreme Court at Trenton, within
twenty days after service upon you of this writ al}d
the annexed complaint, the plaintiff may proceed in
the suit and judgment may be entered against you.
Witness, WinLiam S. GumMEeRg, Chief Justice.of
the Supreme Court, at Trenton, this twenty-third
day of June, nineteen hundred and twenty-seven.
Epwarp J. KELLEHER,
Clerk.
McDoxALDp & JOSEPH,
Attorneys.

‘Complaint 3

COMPLAINT.
NEW JERSEY SUPREME COURT.

CuMmBERLAND CoOUNTY,

CLirron BURKET,

RN 10
By, Action at Law.
Vg Complaint
Epwarp H. Errs, i e
Defendant.

Plaintiff, residing in the Borough of Vineland,
Cumberland County, New Jersey, says:

1. In or about the month of April, 1927, the plain- 20
tiff and the defendant entered into a verbal contract
of employment, whereby the defendant agreed to pay
the plaintiff a weekly salary of seventy-five ($75.00)
dollars, for superintending the paving of the State
road known as Delsea Drive, between the village of
Malaga, in Gloucester County, New Jersey, and Oak

' Road, in Landis Township, Cumberland County, New

Jersey. Said employment to continue during the
time such paving work was under construction, at
the said salary of $75.00, to be paid by the defendant, 30
and in addition thereto the defendant promised and
agreed to pay the plaintiff the sum of one thousand
($1,000.00) dollars when his work, superintending
the construction of said paving, was completed.

2. Plaintiff entered upon said employment and has




4 Complaint

performed his part of said agreement in every re-
spect. Said pavement was completed on June 20th,
1927, and the defendant has paid plaintiff the sum
of $75.00 weekly as agreed, to the said 20th day of
June, 1927, but has refused to pay the additional sum
of $1,000.00, as agreed, and no part thereof has been
paid, with the exception of one hundred fifty-nine
($159.00) dollars, which has been received by the
plaintiff on account thereof, leaving a balance of
eight hundred forty-one ($841.00) dollars justly due
and owing to plaintiff by the defendant.

Plaintiff demands judgment against the defen-
dant for the sum of eight hundred forty-one
($841.00) dollars, with interest from June 20th,
1927, together with the costs of this action.

McDowarp & Joserm,
Plaintiff’s Attorneys.

<

Answer and Counter-Claim

ANSWER AND COUNTER-CLAIM.
NEW JERSEY SUPREME COURT.

e i

Crirron BUrkEr,
Plawnitriff, Action at Law.
V. Answer and
Epwarp H. Ervis, Counter-Claim.
Defendant.

The defendant, Edward H. Ellis, of the City and
County of Camden, and State of New Jersey, says
that:

1. This defendant denies the matters and things
set forth in the complaint.

2. This defendant admits that the plaintiff was
previously employed by him at a salary of $75.00 a
week, and says that the defendant paid to the plain-
tiff all moneys which were due and owing to him up
until the time he quit said employment.

3. This defendant denies that he is indebted to the
complainant in any amount.

By way of counter-claim against the plaintiff, the
defendant says that:

1. He repeats the statements set forth in the an-
swer.

10

30




10

Answer and Counter-Claim

2. The said plaintiff, while employed by the said
defendant, was advanced the sum of $500.00 in order
to pay sundry small bills, and during the time of said
employment expended therefrom for sundry bills
amounting to the sum of $340.43, leaving a balance

on hand, due from the plaintiff to the defendant, of
$159.57.

3. On June 22, 1927, the plaintiff, in order to re-
pay to the defendant the amount of money which he
had previously under his control for the payment of
the sundry bills aforesaid, gave to this defendant
a check dated June 22, 1927, in the amount of $159.57,
in payment of the balance due to this defendant, as
of the time when the employment of the plaintiff by
this defendant ceased.

4. Said check for $159.57 was deposited in due
process and was protested for non-payment, and the
protest fees amounted to $2.48. The said check has
not since been paid.

A copy of said check is hereto attached and

PY
marked Schedule ‘“A.’’

5. This defendant counter-claims against the
plaintiff the sum of $159.57 damages, with interest

from June 22, 1927.
b

Attorney for Defendant.

Reply
SCHEDULE ““A?”’

Vineland, N. J., June 22, 1927.
Pay to the order of Edward H. Ellis $159.57
One Hundred Fifty Nine Dollars Fifty Seven
Cents Dollars.

To The Tradesmens Bank,
Vineland, N. J. :
C. T. Burket

NEW JERSEY SUPREME COURT.

Crirron BURKET,

Plaintiff, Action at Law.

Reply.

V.
Epwarp H. Ervris,
Defendant.

Plaintiff, replying to the answer and counter- 30

claim of the defendant, says:

1. Plaintiff denies that payment was made in full,
as alleged in paragraph 2 of the answer.

9. Plaintiff admits the facts set forth in defen-
dant’s counter-claim,




3. Answering the allegations set forth by way of
counter-claim plaintiff says that at the time of mak-
ing and delivering of the check for $159.57, men-
tioned in the counter-claim, the defendant was in-
debted to the plaintiff in the sum of $1,000.00, bal-
ance due for services rendered. On said day plain-
tiff was called the defendant’s office for the purpose
of settlement and thereupon rendered his account of
moneys received and disbursed and drew said check
to the order of defendant for the sum of $159.57
and delivered the same to him with the understand-
ing that defendant would immediately pay the plain-
tiff the balance of $1,000.00 which was due plaintiff
as aforesaid. After said check had been made and
delivered, the defendant refused to make payment
of the sum of $1,000.00 due plaintiff and the plain-
tiff thereupon stopped payment of said check and
gave the defendant credit for the said sum of
$159.57 on account of said indebtedness of $1,000.00
as appears by paragraph 2 of the complaint. No
sum is due defendant by reason of said check and
the said defendant is justly indebted to plaintiff as
set forth in the complaint.

Plawntiff’s Attorneys.

Testimony

TESTIMONY.
NEW JERSEY SUPREME COURT.

CumBERLAND CoUNTY,

s e e e

Crirron BUrker,
Plantaff, Action at Law.
V. On Reference to
Epwarp H. EiLis, Common Pleas.
Defendant.

Bridgeton, N. J., March 12th, 1928.

TESTIMONY.

Before Hox. Herserr C. BartrerT, Judge, and jury.

A PPEARANCES :
For plaintiff: Mzssrs. McDoxaLp & JoserH.
For defendant: Oscar B. Reprow, Ksq.

e e

Mr. Redrow: Since the filing of the pleadings
in this cause, it has been ascertained that the plain-
tiff did not account for all the funds in his hands,
and that there are known balances remaining due




10 Clifton Burket—Duirect

from the plaintiff to the defendant, one item of
$39.50, and another item of $34.20. These matters
have been brought to the plaintiff’s attention, and
we would like to have these amounts, and any other
amounts which may appear, determined with this
issue.

Mr. McDonald: There was an additional credit
found of $39.50. We will agree that the additional
amount of $39.50 is to be credited, in addition to the

" amount of the check. The other amounts are denied.

20

The Court: The amount of $39.50, which plain-
tiff agrees is due, may be credited. We cannot go
into the other matters.

(Exception noted for defendant.)

Crirron BUrkEeT, sworn.
Direct examination.
By Mr. McDonald:

You are the plaintiff in this action?
Yes, sir.

Where do you live?

Vineland.

What is your business?

Road building.

By whom are you employed at present?
Burket Construction Company.

In business for yourself?

Yes.

‘When did you go in business for yourself?

OPOPOPOPOPD

Clifton Burket—Darect 11

A. Along the latter part of July of this year, or
last year.

Q: 19277

A. Yes.

Q. Was that immediately after terminating your
employment with the defendant?

A. About a week or two weeks afterwards.

Q. Were you formerly employed by Kdward H.
Kllis, the defendant?

ATy es fair:

Q. In what capacity?

A. As superintendent of construction.

Q. When did you enter upon your employment?

A. Along in February, 1926.

Q. What were the terms of your employment when
you first entered upon it?

A. When I was employed by Mr. Kllis he refused
to pay me the salary that I demanded

Mr. Redrow: I object to that. That is not re- ..

sponsive.

The Court: Yes. What was actually fixed, Mr.
Burket?

A. It was fixed that I received a salary of sixty
dollars a week and five hundred dollars at the com-
pletion of the laying of the concrete.

Q. What job was that known as?

A. That was known as the Devon job, Pennsyl-
vania.

Q. Did you receive your weekly pay of sixty dol-
lars a week during that work?

A. Yes, sir.

Q. And at the end of the work did you receive
your additional
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Mr. Redrow: I assume from what Mr. McDonald
has stated that there apparently were other con-
tracts. IHe is bringing suit upon one particular con-
tract, and I take it that he is limited to his proof
upon this one particular contraect.

The Court: I do not see where these contraets
would have any bearing. 1 will sustain the objec-
tion.

Q. After entering upon your employment in 1926,
how long did you remain in the employ of the defen-
dant?

A. Along until about June twenty-third of last
year, 1927. '

Q. How long a period did you eontinue to be paid
at the rate of sixty dollars weekly?

(Objected to.)
(Objection sustained.)
(Exception noted for plaintiff.)

Q. Did you have a further talk relative to your
contract of employment in or about the month of
April, 19279

A. I did.

Q. Relating to the contract upon which you are
suing now?

A. Yes, sir.

Q. Did you have a talk about the contract upon
which you are suing?

A. Yes, sir.

Q. Tell the Court and jury what that eonversa-
tion was.

A. Along in—I think it was about the first of

Clifton Burket—Durect 13

April, 1927, we got what is known as the Malaga to
Vineland job, and on this job I was to receive a sal-
ary of seventy-five dollars a week and a thousand
dollars when the concrete was completed.

Q. What job was that?

A. That is from Malaga to Vineland ; Oak Road.

Q. How long a piece of road is that?

A. It is four and seven-tenths miles long.

Q. Extending from Malaga in Gloucester County
to Oak Road in Cumberland County?

A. Yes, sir.

Q. After that contract did you commence the
work?

A. Yes, sir.

Q. Did you complete it?

A. Yes, sir.

Q. When was the concrete completed.

A. Well, T can’t give you the exact date. About
two weeks previous to the time of our settlement.

Q. What was the date of your settlement?

A. It was the twenty-third of June.

Q. Twenty-third or twenty-second?

A. Well, it was the twenty-third. It was the day
after this letter—I received the letter. I received
the letter one day and settled the next day.

Q. During that time were you paid the seventy-
five dollars weekly?

A. Yes, sir.

Q. After the completion of your work did you call
on Mr. Ellis at his office in Camden?

A. Yes, sir.

Q. Have a talk with him there?

A. Yes, sir.

Q. What talk did you have there?

A. T went to Mr. Ellis’ office to settle after receiv-
ing this insulting letter, and I called on Mr. Ellis and

30




14 Clifton Burket—Cross

settled with him and turned over the money that
was due him, and asked him for the money that was
flue me, and Mr. Ellis says, ‘I owe you; go collect
1t.””  After that I gave three days for him to decide
whether or not he wanted me to collect it, and he de-
cided that he did.
Q. So you brought this action?
A. Yes, sir.
Q. Has any part of that balance been paid to you?
A. Well, just what was taken off the bill, that
was all. There was $159.57 that I stopped payment
on the check, and we found some other bills that
wasn’t paid, and I wrote to him and took off $39.50
more,
. Leaving what balance?
. Leaving a balance of $802.93.
. Which you now claim?
S Y eeiwsir,
. With interest from what date?
. With interest from the twenty-third of June.
. How much does the interest amount to?
. Approximately $35.68.

Cross-examination.

By Mr. Redrow:

Q. Mr. Burket, when did you go to work upon this
position as superintendent for Mr. Ellis on this
Vineland-Malaga road?

A. Along the last of March.

Q. What were your duties as superintendent of
construction?

A. My duties was to see that the road was put
down.

Q. To see that the road was constructed?

A. Yes, sir.

Clifton Burket—Cross 15

Q. What was the first thing you did as superin-
tendent in the construction of this road?

A. Well, the first thing I did was to set up our
bins and lay our forms, as the grading and the
shoulders was sublet to Mr. Lockey and we didn’t
have anything to do with that.

Q. You had nothing to do with the grading?

A. We had nothing to do with the grading or
shoulders.

Q. You were superintendent of the job, I presume?

A. 1 was superintendent for Mr. KEllis and pro-
tested against the subletting, and he went ahead and
sublet, which I had nothing to do with the grading
and shoulders.

Q. Did you have any say in what was done with
the grading and shoulders, as to where you would
begin work or anything of that kind?

A. No. The Highway Department mostly tells
you where to start your shoulders and how far you
must keep them ahead.

Q. So that in superintending the work here you
were not really superintendent of the whole job, were
you?

A. No, not on this job. I was superintendent of
just what Mr. Ellis was doing, that is, laying the
concrete, and the fencing was sublet, too. We had
nothing at all to do with the fencing. Nothing to do
but laying the concrete and the fine grading which
is connected with the concrete.

Q. You can’t lay the fine grading until the other
grading is done?

A. No, sir.

Q. You didn’t do anything about getting the other
grading doue, the rough grading?

A. It was separate. I would talk with the con-
tractor and ask him whether he would work late or
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something like that, and he did, but it was merely
on his own consent that he would do it. I had no
dealings with the subcontractor whatsoever. I
wasn’t there when the contract was made.

Q. And you had nothing at all to do with it?

A. No, sir.

Q. You had nothing at all to do with anybody ex-
cept yourself and the men who were employed by
you?

A. Mr. Ellis’ men was the only men I was superin-
tendent of.

Q. Did you handle the payroll?

A. Sometimes. The payroll was mostly handled
by the timekeeper. :

Q. Do you know who the timekeeper was?

A. Yes, sir.

Q. Who was it?

A. Mr. Loveland.

Q. Was he employed by you?

A. He was employed by Mr. Ellis, yes.

Q. Who is Mr. Loveland?

A. Well, he was the timekeeper on the job at that
time. I hired him, but for Mr. Ellis.

Q. He is some relation of yours, isn’t he?

A. He is now; not at that time.

Q. On or about the twentieth of June, perhaps
the twenty-first of June, Mr. Ellis wrote you a letter
addressed to the Utopia Hotel, did he not?

A. Yes, sir.

Q. I show you a letter for the purpose of identifi-
cation. Was this the letter that Mr. Ellis wrote to
you?

A. Yes, sir, that is the insulting letter I spoke
about.

(The letter was marked D1 for identification.)

hy

Clifton Burket—Cross 17

Q. After receiving that letter, Mr. Burket, you
went up to see Mr. Kllis, did you not?

A. Yes, sir, I went the next day to settle.

Q. After you started work on this job did you
have any difficulties with Mr. Ellis or with the State
Highway Commission ?

A. T didn’t.

Q. You had none whatever?

A. No, sir. Well, just a minute. 1 will correct
that statement. I at one time received a letter from
Mr. Williams in regard to the shoulders and the sub-
grade, and Mr. Williams is here now and probably
can tell you about the letter, but it wasn’t in regard
to my work. It was in regard to the subcontractor.

Q. Still, you were superintendent of the job? You
were Kllis’ representative on the job?

A. I was superintendent of construction. I wasn’t
over—at no time was I over the subcontractor.

Q. You know, as a matter of fact, you couldn’t put

your concrete down unless you had the foundation 2()

for it, could you?

A. Absolutely not.

Q. And you were superintendent of the job and
Mr. Kllis’ representative there, were you.not?

A. I was superintendent for Mr. Ellis, in charge
of the concrete.

Q. You were representing Mr. Kllis at all times
on that job, were you not?

A. 1 was representing him as far as my authority
would go, but my authority wasn’t over the subcon-
tractor. ol

Q. Your authority was to build the road, wasn’t
it?

A. Absolutely, but we was held up numerous times
by the subcontractor. If I could have helped it, I
would have been very glad to do it.

Q. As a matter of fact, do you know whether work

30
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was stopped on this road at any time by the State
Highway Commission?

A. 1t was stopped several times.

Q. Do you know a total of how many times?

A. I couldn’t—it was two or three times. I can’t
recall just exactly.

Q. What was the thickness of this road, Mr.
Burket?

A. You mean the

Q. Concrete.

A. HEight inches.

Q. Were you responsible for building it eight
inches in thickness?

A. Well, my part was to see that we didn’t get
any more concrete in than was necessary. The in-
spector’s part is to see that you don’t get it too thin.
If I recall, the average on that road—I will give it
to you. It was seven and ninety-seven hundredths
thick, if I am not mistaken. It was the nearest job
laid to the specifications, 1 think, in this State.

Q. I show you a letter from the State Highway
Commission to Mr. Ellis, in which they give it as an
average of seven and eighty-four - hundredths.
Would you say that was the correct amount or not?

A. Seven and eighty-four hundredths? I can’t re-
call. But they allow you—seven and twenty-five
hundredths is the average the State allows.

Q. Seven what?

A. Seven and twenty-five hundredths, I think it is.
We will have some of the State men here soon to
verify that.

Q. Do you know of your own knowledge whether
or not Mr. Kllis was penalized for not having the
pavement of the thickness

A. I don’t know. There was a lot of things went
on I don’t know anything about, I will tell you that,

Clifton Burket—Cross 19

but, furthermore, it wasn’t my duty to stand at a
orade-board to see whether or not that grade-board
was just down to eight inches or not. In other words,
I had plenty of men working ——

Q. Just a minute. If it wasn’t your actual duty
to be down there and see that this grade-board was
fixed, it was up to you to see that you had men em-
ployed by you to do it, wasn’t it?

A. There was nothing at all the matter with the
grade-board. 10

Q. Then there may have been something the mat-
ter with something else?

A. Allow me to have a word, please.

Q. I am asking you a question.

(Question repeated.)

A. Well, that is a broad question. Probably the
grade men left the board up sometimes. I don’t
know. 20

Q. Your job was superintendent. You confine it
to the fact that you were there only to look after the
concrete laying; that is right, isn’t 1t?

A. Yes, sir.

Q. Now, if the concrete was laid and put in and
wasn’t as thick as the State required it to be, the
responsibility was yours, was it not?

A. Not at all. I wouldn’t say it was, because ——

Q. Just a minute. Then your understanding is
that while you were superintendent of this job for 30
Ellis, you eliminate the fact that perhaps you had °
nothing to do with the grade of any subcontractors,
but you do say you had entire charge of laying the
concrete. You knew it had to be eight inches in
thickness, and if it wasn’t eight inches in thickness,
who was responsible for it?
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A. Well, I. would say that is the chance a con-
tractor takes when he takes a job. If I got over
eight inches, if I laid eight and a half inches—it is
really impossible to lay a road eight inches, and if T
had laid eight and a half inches, Mr. Ellis would
probably have been after me. I think the job was
laid as near eight inches as it possibly could.

Q. That wasn’t in your contract, was it?

A. In what contract?

Q. In the contract to build the road.

A. There was nothing said what. I was to do. I
was to receive a thousand dollars and seventy-five
dollars a week at the completion of the -concrete.

Q. We will come to that in a few minutes, Mr.
Burket. Do you know who Mr, Higgins was?

A. Mr. Higgins was resident engineer on the job.

Q. Connected with the State Highway Commis-
sion?

A Yes, sir;

Q. And Mr. Williams was the division engineer?

A. Division engineer.

Q. I presume Mr. Williams was actually in
charge?

A. Mr. Williams was the divisional engineer, but
Mr, Higgins was the engineer on the job and Mr.
Williams was over Mr. Higgins, yes, sir.

Q. You say that the concrete work was completed
some two weeks before you received this letter from
Mr. Ellis?

A. Yes, sir,

Q. On the completion of the concrete work your
job was finished ?

A Yes; sir.

Q.. Were you paid for the additional two weeks
that you stayed there?

A. 1 was,

Clifton Burket—Cross 21

Q. So you got two weeks additional compensation,
according to your theory, after the concrete was
completed ; that is right, is it?

A. Ireceived pay after the concrete was completed
up until the time that I went up and settled, as I was
still in the

Q. Mr. Burket, why do you suppose Mr. Ellis
would pay you for two weeks’ services at seventy-five
dollars a week if your job was merely to complete the
concrete and you had that concrete completed two
weeks, at least, before you went up to see him and
finally gave him a check?

A. Mr. Ellis was at that time trying to hold me
in his employment, and even when I went to the office
to settle Mr. Ellis says, ‘¢“We will get together, and I
don’t want you to leave, and if you do leave you can
come back to my employment at any time,”” as I
made Mr. Ellis about ninety thousand dollars during
my time with him.

Mr. Redrow: I move that be stricken out.
The Court: Strike it out.'

Q. The contracting business was really so worth
while you got into it yourself immediately, didn’t
you?

A. Yes, on account I thought if a man like Mr.
Ellis could start out without any experience I could
probably make something, with fifteen years’ ex-
perience.

Q. So your answer to that is that Mr. Ellis was
so anxious to retain you as superintendent, that he
would be willing to pay you the additional seventy-
five dollars after the work had been done?

A. Yes, sir.

10
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Q. What work did you do, if anything, during
that two weeks?

A. I would once in a while drive over the road;
that is all.

Q. You would once in a while drive over to the
office? During this time you also had an automo-
bile, did you not, Mr. Burket?

A. There was an automobile, yes, that T used dur-
ing the working hours. I had a car that I drove my-
self after six o’clock.

Q. You were always particular to get the car
back at six o’clock and use your own car?

A. Well, during working hours. I never drove
Mr. Ellis’ car for any pleasure whatever.

Q. Your understanding of this contract might be
different from other understandings of it, Mr.
Burket, and this letter would indicate that Mr.
Ellis had a different idea, would it not, that he wrote
to you?

A. I don’t know, only Mr. Ellis explained that
he wrote that letter and he was angry at the time
and told me just in the game words that I repeated
here.

(). He had been down to look you up a couple of
days before he wrote the letter, had he not?

A. He was down the day previous.

Q. And he was also down the day he wrote the
letter, trying to find you, was he not?

A. I do not know that.

Q. He says so in the letter, does he not?

A. Yes.

Q. Why do you suppose he was down there try-
ing to find you?

A. I do not know.

Q. If you had your work done there wasn’t any-
thing you could do for him, was there?

Clifton Burket—Cross

A. No. My work was through.

Q. You were entirely completed?

A. Yes.

Q. But he did write to you and he did say to you
that he was down there looking for you?

A. Absolutely.

Q. And he wanted to see you about this contract?

A. Yes, sir. '

Q. And that was some two weeks after the job
had been completed?

A. Yes, sir. _

Q. Do you know Mr. Reeves, who is now a mem-
ber of the State Highway Commission?

A. Yes, sir. :

Q. Do you know whether or not he was instru-
mental in having the work stopped on this road?

A. T wouldn’t be—I could not say. That isn’t my
business, to know what Mr. Reeves thinks.

Q. Just so we can know exactly, was there any-
thing at all that you were required to do e‘Xc'zept just
get the mix and put it in the mixer and put it on the
road? Was that your duty and that is all?

A. In the laying of concrete you have bins. The
bins was a distance of four mile and a half. We un-
load it. The hauling and the curing of the concrete,
putting on the straw, the water, and that, was my
duties.

Q. How about protection of the road?

A. That is the curing. Yes, sir.

Q. Beg pardon?

A. The curing of it, yes, sir.

Q. How about the protection of the road from
travel?

A. The travel was left to Mr. Lockey. They trav-
eled along the shoulders. The only thing we had was
lanterns, which T spent many a time at ten and eleven
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o’clock out there seeing whether the lanterns were
placed right or not.

Q. They always were placed right when you were
there? :

A. When I can buy lanterns in this part of the
country, as we have ‘bought them by the thousands,
and Mr. Ellis would send me some from Philadel-
phia once in a while after T had ordered them for
two weeks, I would put up the lanterns. I always
put up all the lanterns we had.

Q. So in addition to laying the concrete you as-
sumed the duty, at least, of protecting the road from
travel ?

A. Ounly the lanterns. They run on the shoulders,
and that was Mr. Lockey’s contract, and T wasn’t
responsible for it.

Q. Do you know Mr. Bedwell?

A. I have met Mr. Bedwell since I left Mr. Ellis’
employment. Mr. Bedwell was on the job one day.

Q. You know, as a matter of fact, that the job was
stopped several times by the State Highway engi-
neer, or by the State Highway Commission?

A. Yes, sir.

Q. And you were stopped from pouring the con-
crete?

A. We were stopped from pouring the concrete

because the shoulders was not in shape to drive on.
"~ Q. When you would be laying concrete would you
have a full force working trying to get it completed?

A. Mostly Mr. Lockey took the men—if he was
short of men I gave him all the men he needed to
complete the shoulders, which he paid for.

Q. But, nevertheless, Mr. Burket, every time the
work was stopped it meant that the machinery of
mixing was stopped, your grading was stopped, and
every kind of work on the job was stopped, at a con-
siderable loss, wasn’t it, to the contractor?
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A. I still think we have the State record, after
holding 1t up.

Q. T am not asking you that. I am just asking you
if that isn’t so.

A. Certainly.

Q. And it was stopped four or five different times,
and there was quite a loss to the contractor every
time it was stopped?

A. It was a loss, yes, sir.

By the Court:

Q. Mr. Burket, Mr. Ellis advanced you five hun-
dred dollars to pay different bills on this job?

A. Yes, sir.

Q. And you used up all but $159 of that amount?

A. Yes, sir.

Q. Then you drew your check to him at this settle-
ment ?

A, "Yes, sir.

Q. And afterwards when, as you claim, you didn’t
receive your bonus, you stopped payment on that
check ?

A. Yes, sir.

By Mr. Redrow:

Q. Mr. Burket, as a matter of fact, there was more
than five hundred dollars advanced to you, was there
not? ,

A. Well, there was more, but that was taken care
of by the payrolls.

Q. This money was given to you to take care of
incidental expenses as they came along, was it not?

A. Yes, sir.

Q. And you paid it out for Mr. Ellis and took in
the receipts for it; that is true?
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A. Yes, sir. Well, I didn’t take any receipt, be-
cause it was for labor. It was pay envelopes,
mostly.

Q. The amount due at that time was $159.57, and
you gave a check for that, and then there was $39.50
additional, in aceordance with one of your letters?

A. Yes, sir.

Q. And then since that time there has been a claim
of a party by the name of Louis Danella for $34.20,
I think it is, and I think in some letter of yours
you stated that you paid a man who you thought was
the son of this man?

A. 1 did.

Q. And apparently you didn’t pay the man who
was entitled to it?

A. Well, we paid a man that was calling there to
see him quite often, and we took it for granted it
was his son, and we gave him the envelope, which I
do not know whether it was his son or not or whether
he ever received it. He claims that he hasn’t.

Q. That was a man that you employed, was it not?

A. Beg pardon?

Q. That was one of your men you employed there
on the job?

A. The one we paid?

Q. No. The one

A. The one that got hurt? Yes, sir.

Q. Can you say now whether he got the money
or whether he didn’t? Do you know?

A. T could not say.

Q. You didn’t give it .to him?

A. It wasn’t me that gave it to him at all. It was
the timekeeper that gave it to him.

(). But you are satisfied he didn’t get the money?

A. T could not say, because I have never seen the
man since. We heard that he didn’t receive the
money,

Clifton Burket—Cross 2

Q. Well, in your report to Mr. KEllis you have
charged up that amount of money as having been
paid to somebody ?

A. Yes, sir.

Q. And that $34.20—I think that is the exact
amount—was paid out by you to somebody?

A. It was paid by the timekeeper. The timekeeper
done most of the paying.

Q. And the checks were your checks? The money
was in your account?

A. This money due him? It was delivered from
Mr. Ellis in cash in an envelope; not from my ac-
count.

Q. That was all in your account with Kllis?

A. Well, it was brought down from Camden and
the timekeeper did the paying and paid this man, as
he had the money in the office.

Q. Is this a letter you sent to Mr. Kllis?

A. Yes.

(Letter marked D2 for identification.)

Q. This was the first time, I think, wasn’t it, that
the work was ever stopped?

A. No, it was stopped at Devon.

Q. Beg pardon?

A, It wasn’t the first. Work was shut down at
Devon, the first job, several times.

Q. The first in this State, however?

A. The first in this State.

Q. This is the check, is it not, Mr. Burket, that 3V

—

A. Yes, sir, that is the one I stopped payment on.
Q. $159 and some cents?
A. Yes.

(Check marked D3 for identification.)
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Q. Do you know whether these are copies of =
statement that you made out at the time you set-
tled? . T think the balance is $159.57.

A. I am not sure of this, whether this is the one
or not. It looks like the statement, but I am not
sure of it. There was $159 due at the time we set-
tled this.

By the Court:

Q. What was the nature of this bonus? For com-
pleting it on specified time, or what was the rea-
son for it?

A. Well, the reason for it, Mr. Ellis refused to
pay me the salary I demanded at the time I went
to work for him, and he said that he couldn’t afford
it but he would pay me at that time sixty dollars a
week, on this job seventy-five dollars a week, and
so much at the completion of the concrete.

Q. That is, he agreed to pay you seventy-five a
week and when the concrete was completed he was
to give you a bonus?

‘A. He was to give me a thousand dollars.

Q. Thousand dollar bonus?

A. I wouldn’t know whether it was bonus or
back salary.

The Court: Do you admit that this was the
agreement, and claim that he failed to complete, or
that there was no such agreement?

Mr. Redrow: There was absolutely no such
agreement.

By Mr. Redrow:

Q. You had this agreement of seventy-five dol-
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lars a week, and you say that Ellis told you that
he would give you a bonus of a thousand dollars?

A. Mr. Ellis and T had a talk

Q. Just a moment, please. Why was it that you
didn’t’ get that weekly? Why was not this thou-
sand dollars split up and why didn’t he pay you a
couple of hundred dollars a week, instead of giving
you seventy-five dollars a week?

A. As I stated, Mr. Ellis could not afford to pay
me, as he said, the salary I demanded at the time
that I was employed, but he would give me more if
I would stick the job out. He would give me the
balance of my salary, which on this job he said,
“I will give you seventy-five dollars a week and a
thousand dollars at the completion of the con-
cretel’’

Q. Why do you suppose it was that you—why
did you agree to take this thousand dollars on com-
pletion ' of the contract? Why was that withheld
until it was completed?

“A. That is the way I was employed at the start
with Mr. Ellis, the whole way through. Every job
was worked that way. ‘

Q. In order that we can find out, Mr. Burket,
supposing that you had stopped work on the job the
middle of May, either from sickness or from some
other employment, how much money would you
have been entitled to be paid?

A. T presume if T had quit the job—I don’t know.
Probably— it read on the completion of our con-
tract, or the concrete.

Q. So if you had quit the job, say, the middle of
May, you don’t know what you would have been
entitled to?

A. No.

Q. You would have had vour seventy-five dollars
a week?
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A. Yes, seventy-five dollars a week.

Q. But outside of that you can’t say now how
much money you would have been entitled to, if
any?

A. 1 would say that if I quit the job before it
was completed with my contract, I wouldn’t ex-
pect to receive any money, because it was a set
sum.

Q. And the only reason you were entitled then
to receive the thousand dollars, according to your
theory, was on the completion of the job?

A. The completion of the concrete; not of the
job.

Q. The completion of the concrete?

A. Yes, sir. \

Q. And that was the consideration, as you saw
1t?

A. Yes, sir.

Q. And you still say you had nothing at all to do
with anything else except laying concrete?

A. No, sir; that was sublet.

Re-direct examination.

By Mr. McDonald:

Q. Prior to receiving this letter which is marked
D1, T believe, the letter of June twentieth, had you
talked with Mr. Ellis about leaving?

A. Yes, sir.

Q. Were you planning then to go into business
for yourself? .

A. Well, I was planning at the time, yes.

Q. And Mr. Ellis knew that?

A. Yes, sir, because T gave Mr. Ellis the first
proposition of going in business.

Q. What talk did you have with him about chang-
ing your business relations?

Clifton Burket—Re-direct
(Question objected to.)
(Question allowed.)

Q. Prior to the time this letter was written, what
talk did you have with him?

A. Well, T talked about going in business.
With my experience I could make more money
than what I was getting, and Mr. Ellis at one time
was sending me to another job

(Objected to.)
(Objection sustained.)

Q. Just what you said about going into business
and what he said to you.

A. Mr. Ellis said the way business was now he
wouldn’t take me in partners.

Q. Did you ask him to take you in partners?

A. Yes, sir.

Mr. Redrow: I object.
The Court: I will permit it.

Q. Was that just before this letter had been
written?

A. Yes, sir.

Q. How long had you been working for Ellis be-
fore that time?

A. Since the last of February, 1926.

Q. How many road building jobs had you com-
pleted for him?

A. Four.

Q. Were you actually working building roads all
the time during those two years?
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A. No, sir. Two months during the winter timeo
I didn’t work.

Q. Did your salary continue during that veviod?

A. Yes, sir.

Q. Continuously from the time you went with him
two years before?

A. Yes, sir.

Q. And it continued right down to the day you
terminated your agreement on June twenty-second?

A. Yes, sir.

Q. Although you were not doing any work on this
job for about two weeks?

A. Yes, sir.

Q. Was Mr. Ellis preparing to go on other jobs?

(Objected to.)

(Objection sustained.)

Q. How about the machinery?
(Objected to.)

(Objection sustained.)

Q. Did you have any talk with Mr. Ellis since
the day you were in his office making settlement,
or overhear any conversation between him and
anybody else?

(Objected to.)

The Court: Any statements Mr. Ellis may have
made as to this contract T will admit.

Ar-Yesusit:
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Q. Did you talk with him since that time?
A. I called Mr. Ellis’ office three days after I
was in it, and told him

Mr. Redrow: Is this a telephone conversation?
A. Yes, sir.
Mr. Redrow: I object.

Q. Did you have a talk with Mr. Ellis by tele-
phone?

e i

Q. What did you say to him?

Mr. Redrow: I object. In the first place, it is
not re-direct examination. In the second place, I
take it from Mr. McDonald’s question that it leads
to some statement that Ellis may have made in his
own office to someone else in his office, and Mr.
Burket was not present in the office at that time,
and it does not refer to a telephone conversation
held between Mr. Burket and Mr. Ellis.

The Court: If it does not relate to that, it is
not admissible. What you are trying to show is
a conversation between Mr. Ellis and Mr. Burket
direct, is it?

Mr. McDonald: Yes.

The Court: I will let you go ahead.

(Exception noted for defendant.)

Q. Did you have a personal talk with Mr. Ellis
on the telephone?
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A. T called Mr. Ellis’ office. I am not positive
whether it was Mr. Ellis or Mr. Ross. I asked

The Court: Do not go any further.

Q. Did you have a personal talk with Mr. Hillis,
over the telephone or otherwise. If you didn’t,
we don’t want anything else.

A. T called the office and asked ——

Mhe Court: That is not the question. Did you
have a personal talk with Mr. Ellis?

A. I can’t say.

Q. Then, to your knowledge, you don’t know that
you talked to Mr. Hllis?

A. No.

Q. Did you overhear a conversation between Mr.
20 Ellis and somebody else?

(Objected to.)
(Objection sustained.)

Q. In your cross-examination you have been
asked about delays in this contract. Was there
any considerable delay at any time?

A. Not on my part. It was delayed on account
of the subcontractor.

Q. Did that delay your work any considerable
time ?

A. Yes, sir, it delayed me, I think it was three
or four days.

Q. The subcontractor had been employed to build
shoulders?

A. Yes, sir, to do the shoulders and the erading,
and he hadn’t sufficient equipment to keep ahead.,

Clifton. Burkel—Re-direct

. He couldn’t keep ahead of your work?
. No.
. You had nothing to do with that?
. No, sir.
. In spite of that was this contract completed
in record time? ;
A. Yes. Mr Ellis said he would like to have ——

(Objected to.)
(Objection sustained.)

Q. You have been asked on your cross-examin-
ation in reference to why this thousand dollars
was to be paid in a lump sum at the conclusion of
the contract, and why it wasn’t included as part
of your salary as the work proceeded. Did you
tell all the talk you had with Mr. Ellis about that,
how that came about that you contracted that way?

A. Well, Mr. Ellis said he could not afford

Mr. Redrow: 1 think this has' already been
covered.

The Court: This may enlarge it somewhat. It
1s not very clear.

Q. When was the first talk you had with Mr. Ellis
about this system of payment?

A. When I was first employed at Devon.

Q. That was two years before? :

A. The first was in Philadelphia, but it was the
Devon job.

The Court: We want to get it clear on this job
just what he told you about that thousand dollars.
I think we have it. He said he was to get seventy-
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five a week. He wanted more and Mr. Ellis
wouldn’t pay him that, but told him he would pay
him a thousand dollars when the contract was com-
pleted. That was the agreement, wasn’t it?

A. Yes, sir.

The Court: That is the agreement you are suing
on here today?

A, Yes, sir.
By the Court:

Q. In other words, you wanted more money per
week ?

A. Yes, sir.

Q. He didn’t feel like paying you over seventy-
five dollars, but he was willing to give you this
bonus at the end?

A. Yes, sir.

Q. Were any conditions attached to the bonus?

A. None whatever.

Q. When you got the concrete down?

A. Yes, sir.

By Mr. Redrow:

Q. Was there any time as to when you were to
get this job finished?

A. No, sir.

Q. So you could take all summer or get it finished
up as quickly as you could? :

A. Well, there was no time limit. T think Mr.
Ellis knew 1 wouldn’t take all summer to put it in.

Q. Do you contend now you would have been en-
titled to the thousand dollars if you hadn’t had the
concrete laid until September first?
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A. Yes, sir. 1

Q. And if you had it finished by the first of June
it wouldn’t have made a particle of difference?

A. Only as far as I could get to some other job
and make money. It meant money for me to finish
the job, the same as Mr. Ellis.

Q. So that the only condition, as the Court has
suggested, was that this thousand dollars was pay-
able to you, according to your contention, when
the job was completed, regardless of any time? 10

A. There was no time limit set, no, sir.

Q. Or any other contingency?

A. No, sir.

F'raxnk W. Hicerns, sworn.
Direct examination.
By Mr. McDonald :

Q. What is your business, Mr. Higgins?

A. Rlesident engineer, State Highway Depart-
ment.

Q. Were you in charge of the construction of
this Malaga-Oak Road contract?

A. Yes, sir.

Q. Have you produced your records showing
when the concrete was completed there?

A. Yes, sir. 30

Q. Will you please tell us?

A. It was completed June tenth, 1927, the con-
crete. That is your question, isn’t it?

Q. That is the question. That is all.
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Cross-examination,

By Mr. Redrow: :

Q. Do you know when the road was accepted?
(Objected to as immaterial.)

(Objection sustained.)

10

Kueexe Mori, sworn.
Direct examination.
By Mr. McDonald:

Q. What is your business, Mr. Mori?
70" A. Automobile business.
Q. Are you connected with the Burket Con-
tracting Company at present?
A. Yes, sir.
(). That is the business now being managed by
Mr. Burket, the plaintiff?
A. Yes, sir.
Q. You are interested in that business as a stock-
holder?
A. Yes, sir. .
30 Q. During the month of June, 1927, were you
negotiating with Mr. Burket in relation to the
organization of this company?

(Question objected to as irrelevant and imma-
terial.)
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The Court: Where would this have a bearing on
the case?

Mr. McDonald: It leads up to a conversation
Mr. Mori had with Mr. Ellis.

The Court: Then I will admit it.
(Exception noted.)

Q. Were there any such negotiations?

A Yeq 'Syl

Q. Did you have a conversation with Mr. Ellis,
the defendant, regarding Mr. Burket’s balance of
a thousand dollars, on or about the twenty-third
day of June, 19277

A. The first conversation, no.

(Question repeated.)

A. Yes.

Q. Just tell the Court what conversation you had
with him?

A. Well, T called Mr. Ellis’ office, because I knew
Burket

Mr. Redrow: Was this a telephone conversa-
tion?

A. Yes, and I talked to Mr. Ellis.
The Court: You did talk to Mr. Ellis?
A. Absolutely.

Mr. Redrow: It has not been established that
he knew Mr. Ellis.

10
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A. T am acquainted with Mr. Ellis and have been
for some time. I know his voice.

The Court: And you know this was Mr. Ellis
you talked with over the phone?

A. Absolutely. I called Mr. Ellis and I told him

—I says, ‘“ I am considering gomo into a company
with Mr Burket, who is now in your employment;
I know that you know more about him than I do;
I have seen him around the place, you have been in
here with him. How did you find him while he
was In your employment?’”’ He says, ‘“You will
have to call later, I will get in touch with you, be-
cause I can’t tell you now.”” So the following morn-
ing

Mr. Redrow: T ask that be stricken out.

The Court: No, I think it is admissible. It is
leading up to the final conversation. That was
the first conversation?

A. Yes.

Q. All right. Go ahead.

A. The following morning, while I wasn’t around,
my wife called up and then the garage called up
that Mr. Ellis was trying to get in touch with me,
so finally the operator called me and said Mr.
Ellis wanted to speak with me, and I started to
talk to Mr. Kills.

By the Court:
Q. You are sure Mr. Ellis was on this phone?

A. Yes, sir.
Q. How are you sure of that?
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A. 1T am so well acquam‘red with his voice. I
know Mr. Ellis.

Q. All right. Go ahead.

A. He &‘lld ““I am sorry I couldn’t talk to you
yestelday about this, but Mr. Burket was sitting at

7 desk and I couldn’t tell you exactly What I

We m‘red to tell you,”” so he went on dmeussmo the
qualities and the obJectlons that he ‘fhouo}lt that
he had, although I was just trying to balance the
whole thlng“ up to see whether I was investing my
money wisely by going in with him. I said, “Ts it
true”’ ——

Mr. Redrow: I objeet to that. I move that be
stricken out.

The Court: 1 will strike that out. We want
to get at this thousand dollars

A. Then I says to him, ‘“Is it true that you owe
Mr. Burket a Ulousand dollars on this job at
Malaga?’’ and he says, ‘I owe it to him, but let
him try and get it.”” That was, in ovther words,
the conversation. He was wondering where Mr.
Burket would get the money to go in ‘the business,
and this was what Mr. Burket said was a part of
the money to make up his share.

Mr. Redrow: I move it all be stricken out.

The Court: Let this part stand, I owe it to
him, but let him try to get it.”’ Strike out after
that.

(Exception noted.)

A. That was the end of our conversation.

10
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Cross-examination.
By Mr. Redrow:

Q. And right after that you went in partners with
Mr. Burket?

A. After inquiring of the various references,
knowing him as much as I did, yes.

Q. And among your inquiries was Hllis?

A. Yes, sir.

Q. You discussed with him fully the merits of
the man?

A. Yes, sir.

Q. And you are now in business with him?

A. Yes, sir.

Q. Did you ask him whether or not he was going
to pay Burket the thousand dollars?

A. T asked him if he owed it to him. I didn’t
ask him if he was going to pay it to him. He told
me that he owed it to him, but try and get it.

Q. Didn’t he say to you, as a matter of faect,
“‘Mori, he claims I owe it to him, but let him try
and get 1t?”’

A. No.

Q. How came you to testify for Mr. Burket here
today? Are you under subpoena?

. Why, 1T was subpoenaed, yes.

To be here?

Yes.

You are one of Mr. Burket’s partners?
Yes, sir.

In the road building business?

Yes, sir.

FOFOPO

By Mr. McDonald: :

Q. Was Mr. Burket present in your office at the
time you had this telephone talk with Mr. Ellis?
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A. Yes.
(Objected to.)
(Question allowed.)

Mr. Redrow: My objection is based on the fact
that to charge this defendant the man must be in
his presence, and he was not.

The Court: Of course, what we are basing it on
largely is the conversation with Mr. Ellis, whose
voice Mr. Mori knew. The fact that Mr. Burket
was present has no bearing that I see, one way or
the other.

By Mr. Redrow:

Q. Mr. Mori, had Mr. Burket asked you to ask
him about that?

A. No, sir. He told me that he had that thou-
sand dollars, together with other money, and I
wanted to know where the money was coming from.

The Court: That is, the money to go in with
you as a partner?

A. Yes.

Q. And he suggested to you that you ask Kllis
about it?

A. No.

Q. How did you come to ask him about it?

A. In making up his affairs he had so much
ready cash and he had this thousand dollars that
he was depending upon, and I wanted to know
whether it wah right or not, naturally. I think I
judged the man at the same time I inquired. If
T didn’t, I wouldn’t have called various people,

10
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Q. And Burket was right there when you were
talking to him?

A. He happened to be there, becanse ——

Q. Well, he was there?

A. Yes.

PLAINTIFF RESTS.

Joux A. WiLLiaAMS, sworn.
Direet examination.
By Mr. Redrow:

Q. Mr. Williams, you are the division engineer
for the State Highway Commission located at Cam-
den and for South Jersey?

A. Yes, sir, that is right.

Q. And you had entire charge of the construc-
tion of this Vineland-Malaga Road?

A. Yes, I did.

Q. And Edward H. Ellis was the contractor, was
he not?

IA. Yes.

Q. Do you know whether or not the work was
stopped on this contract at any time?

A. Yes.

Q. I show you a letter signed by you and ad-
dressed to Mr. Kllis, with copies to Mr. Bedwell
and Mr. Higgins, and ask you if that is a letter
which you sent to Mr. Kllis in regard to this con-
tract.

X 1

Q. What difficulties did you have in conneetion
with this eontract, if any, with the contractor or
any of his employees?
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Mr. McDonald: That is objected to as being ir-
relevant, incompetent and immaterial and not with-
in the issues according to the pleadings.

(Question allowed.)

(Question repeated.)

A. Well, the work was not carried on uniformly
and was in a very chaotic state quite a good deal
of the time, which is what caused the writing of
this letter that I identified a few minutes ago.

Q. The work was stopped, was it not?

A. The work was stopped, yes.

Q. Once or more than once?

A. T believe it was stopped twice, but I am not
positive about that.

Q. Do you know when the road was completed,
Mr. Williams? When was the entire road com-
pleted?

A. September or October of last year.

The Court: That is the entire road?

A. That is right.

Q. Do you know when the road was accepted by
the State Highway Commission?

A. I don’t have the exact date, no.

Q. In the construction of roads, does the end of
the laying of concrete conclude that portion of the
road?

A. No. The contract is for the road in its en-
tirety, and every item has to be completed before
it 1s accepted.

Q. I show you a letter sent by you to Mr. Ellis,
dated October seventh, 1927. Did you write that
letter?

Al
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The Court: You are entitled to show that it was
a different contract, but I do not see where that
question of being penalized enters into that at all.
(Objected to.) I will sustain the objection on that.

A. Yes.
Q. That refers to a penalty of a thousand —

(Objection sustained.) (Exception noted.)

Q. Mr. Willams, do you know the thickness of
the concrete under this contract, required under

10 Q. Do you know whether or not Mr. Ellis was this contract? 10

penalized on this job for faulty concrete work? A. A minimum thickness of eight 11101103.-
Q. Do you know whether that was' carried out

(Objected to.) on this contract?

(Exception noted.)

The Court: You do not set that up in your (Objected to as immaterial.)

pleadings. 1 will sustain the objection. e :
(Objection sustained.)

(Exception noted.)

(Exception noted.)

Mr. Redrow: My understanding of the com-

plaint is and was that it is for entire performance.
The penalty shows non-performance.

Cross-examination.

By Mr. McDonald:

The Court: You would surely be permitted to
show that, but how are you going to show any dam- Q. You know the shoulders were sublet by Mr.
ages against Mr. Burket in these proceedings as Kllis?

they stand, that is, because you were penalized or ;
or anything like that? (Objected to as not proper cross-examination.)

Mr. Redrow: I am not asking for damages. (Objection sustained.)

The Court: Are you going to offset those dam-
ages on the thousand dollars he claims is due him?

Mr. Redrow: No, but I think we are entitled to
show that that was not the contract. That it was
not completed.
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Epwarp H. Evvis, sworn.

Direct examination.
By Mr. Redrow:

Q. Mr. Ellis, you are the defendant in this suit?

A. I am.

Q. And you were the contractor for the construe-
tion of this Malaga-Vineland road that has been
spoken of?

A. Yes, sir.

Q. Who was in charge of the construction of this
road?

A. Mr. Burket.

Q. What was your understanding of Mr. Burket’s
duties and his compensation in regard to this con-
tract?

20
(Objected to.)

(Objection sustained.)

Q. What was the contract?

A. Mr. Burket was to be superintendent and have
entire charge of the work.

Q. The entire construction?

A. Everything.

30 Q- Does that include the whole road, as well as the

concrete work?

A. Everything.

Mr. McDonald: That is objected to as leading.
I think we ought to have the conversation.
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The Court: Yes; do not make your questions so
leading.

Q. When you say complete charge of the construc-
tion of the road, Mr. Ellis, what do you mean?

Mr. McDonald: 1 object to that, as to what he
means and what his understanding was.

The Court: Yes. Just what was the agreement
there? He now says that Mr. Burket was to have
charge of the entire construction of the road. Mr.
Burket’s story was that he was to have charge of
the laying of the concrete, as I recall. What about
compensation, Mr. Ellis?

A. T was to pay Mr. Burket seventy-five dollars a
week. His salary was raised at the time he started
that job.

Q. Were you to pay him any other compensation?

A. TIf the work was satisfactory to me, I was.

Q. What were you to pay him if the work was
satisfactory to you?

A. A thousand dollars.

Q. Was this work satisfactory to you?

A. It was not.

Q. In what way was it not?

A. I was in hot water with the highway depart-
ment at all times.

Mr. McDonald: I object to a general statement.
The Court: That is a general statement, it is
true, but I take it he will specify what the trouble

was.

Q. Just specify, Mr. Ellis, instead of generally,

30
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as to what your trouble with the highway depart-
ment may have been.

A. T received numerous letters from Mr. Williams
and also from Mr. Bedwell at Trenton regarding
this work, some of which I had to go to Trenton to
have straightened out. We were held up on account
of the road not being properly lighted at nights, we
were held up for shoulders, and just a general con-
dition of strife at all times.

Q. I show you a letter dated June second from
the State highway engineer concerning the construec-
tion of that road. Is that a letter which you received
from the State highway department ?

A. Yes, from Mr. Williams, division engineer.

Q. I show you another letter dated October sev-
enth, 1927, from the division construction engineer,
Mr. Williams, to you. Is that a letter which you re-
ceived from him?

A. Yes.

Mr. Redrow: 1 offer these letters.

Mr. McDonald: T object to the letters being of-
fered in evidence on the ground that they are irrele-
vant, incompetent and immaterial, particularly the
letter of October seventh, referring to penalties or
something of that kind.

Mr. Redrow: In confirmation of the testimony of
Mr. Ellis our offer was and is to show that there
were not only delays in doing the work, and, as he
testified, it was not satisfactory to him, and even un-
der the general denial which we have tendered in
this cause, we are entitled to have in evidence those
things which verify his statement that it was not
satisfactory.
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Mzr. McDonald: The letters would not be the
proper evidence, anyway. He had the witness Wil-
liams here.

The Court: I will sustain the objection on that
ground.

Mr. Redrow: 1 offer in evidence letters which
were marked D1 and D2 for identification.

(The letters were marked Exhibits D1 and D2.)

Q. Mr. Ellis, what delays, if any, did you have in
the construection of this road?

(Objected to as immaterial and not within the
issues.)

(Question allowed.)
A. I was delayed four and a half days.

The Court: You were delayed four and a half
days?

A. Yes, at two different times.

Q. Mr. Ellis, were you penalized by the State
Highway Commission for this pavement not having
the thickness that it should have?

Mr. McDonald: That is objected to as irreles -
vant, immaterial, incompetent and not within the
pleadings, no counter-claim being alleged.

Mr. Redrow: On a general contract for services
performed by any person, the law assumes, of
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course, that those services are going to be per-
formed to the best of the man’s ability. IHis own
contract in this case was that the pavement should
extend a certain thickness and that he was to get
a certain bonus of a thousand dollars if it was of
that thickness. It is certainly relevant and pert-
inent to the issue to determine whether it was of
that thickness, as bearing on the question of
whether or not this man did perform the contract
in accordance with the ordinary theory of one man
working for another, that he is supposed to give his
best services.

The Court: You do not set up in your answer any
contract at all. You simply deny that the contract
in question was made. I will sustain the objection.

(Exception noted for defendant.)

Q. Mr. Ellis, after you wrote this letter to Mr.
Burket on June twentieth, 1927, did Mr. Burket come
to the office?

A. He did.

Q. Who was there at the time he came besides
yourself ?

A. Mr. Ross and my brother. Mr. Ross’ son was
also there at that time.

Q. Was the question as to whether or not the road
was completed discussed between Mr. Burket and

3 yourself on that day?
0 A. I don’t remember.

Q. Why had you sent for Burket to come to see
you?

A. Because his performance hadn’t been satisfac-
tory.

Q. And as stated in the letter had you been down
on the job?
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A. Yes, twice.

Q. Did you find him?

A. No.

Q. What happened to the relationship between
Mr. Burket and yourself after that time or at that
time ?

A. Mr. Burket simply quit his job.

Q. He quit his job?

A. Yes.

Q. What did he say about quitting? 10

A. Simply said he didn’t want to work for me;
that was all.

Q. Said he didn’t want to work for you?

A. That is right.

Q. And he gave you a check, did he, that day?

A. Yes.

Q. And that check for $159 and some cents you
deposited, did you?

A. We deposited it, but it came back protested.

Q. He testified, as nearly as I can recall, that you 20,
made a statement at that time that you owed him a
thousand dollars and ‘‘Let’s see you get it.”” Did
you make any such statement at that time?

A. T did not.

Q. Did he say anything about wanting a thou-
sand dollars at that time?

A. While he was in the office?

Q. Yes.

A. Not that I remember.

Q. Youdon’t recall any conversation about a thou- 30
sand dollars at that time?

A. After he left the office.

Q. When was that?

A. Right immediately after he wrote this check
out.

Q. What did he say then?
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A. He wanted his bonus. A. 1 haven’t the date in my mind, Mr. Redrow.
Q. What did you tell him? Q. The division engineer testified sometime in Oec-
A. T told him his work wasn’t satisfactory and 1 tober. Is that correct?
wasn’t going to give it to him. A. I think that is 11ght
Q. You didn’t say at that time that you owed it to
him?
A. No.
Q. Mr. Burket testified that his contract only pro-
vided for the completion of the concrete work. Is ,
10 that true or not? Q. Do you know when the concrete was finished? 1
A. Mr. Burket was in entire charge of the job. A. In June.
SQubeontractors or anybody else was under his su- Q. June tenth?
i s A. I can’t swear to the date.

pervision. He represented me on the ground. ' : Vi .
Q. Do you know Eugene Mori? Q. Mr. Higgins, the engineer, said June tenth.
A. I have records there which will answer that.

A. Yes, very well. 0 :
Q. Do you recall having any telephone conversa- Q. The concrete was all poured and laid before
Mr. Burket left?

tion with him sometime in June or July?
A. Yes.

A. Yes. I don’t know the date, but I had a con- X
versation with him. I had frequent conversations Q. And the work of the shoulders was subcon-
tracted? 20

20 with him. 1 T
Q. Did you or did you not say to him, “T owe A. That 1s right.
him,’’ referring to Burket, ‘‘a thousand dollars; let Q. ,Th“t is, you didn’t employ the men to do that
-him try and get it?”’ work?
A. I employed the subcontractor.

A. I did not. @
Q. Do you recall what your conversation was with Q. You let that out to the subcontractor to do all
the shoulders?

Mr. Mori? e
A. Mr. Mori wanted to know something about Mr. A. r:[jhaf s right.
Burket and his ability, what he could do, evidently Q. So after the concrete was ready, all there
with the idea of starting in business, which T an- was to the job was to complete the shoulders and the
30 swered to the best of my ability. I didn’t at any grzyhng, Akt ,.t it? 30
time refer to any money that I owed Burket. A. That is right.
Q. And you didn’t say to him that you owed him Q. And that was done by the subcontractor?
money and let him try and get it? A. Yes.
A. T did not.
Q. Do you know when the work was finally com-

pleted?

(Cross-examination.

By Mr. McDonald:

) A'nd it took him until about October to com-
plete his 7\'01"1{ before it was accepted by the State?
A. It didn’t take him that long, but before it was
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finally accepted by the Highway Department, it was
October.
Q. It took several months to clear it up before it
was finally accepted?
A. That is right.
Q. Mr. Ellis had been employed by you on three
prior jobs, had he not?
A. Mr. Burket?
Q. Right.
A. Yes.
(). Three other jobs?
. That is right.
Q. Over a period of about two years?
. No; one year.
Q. When did he go to work for you?
. In February of 1926; February or March.
You started his salary at sixty dollars a week?
. As I recall it, that is right.
). Sixty weekly, and you paid him a bonus of ——

(Objected to.)
(Objection sustained.)

Q. Did you pay him a bonus on the first job he
did?

(Objected to.)
(Objection sustained.)

Q. You continued paying him a salary of sixty
dollars a week down to the time you arranged for
this contract?

A. At or about the time of his starting this con-
crete I increased his salary to seventy-five dollars a

week.
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Q. Up until that time e had been drawing sixty
weekly ?

A. That is my recollection of it.

Q. And you increased his salary on this job to
seventy-five dollars a week?

A. That is right.

Q. And you had an understanding that you would
give him a thousand dollars on condition if the work
was satisfactory to you?

A. It was a voluntary thing on my part.

Q. The prior bonuses that you paid him, they were
all voluntary?

A. Absolutely voluntary.

Q. But you had made him a payment of a bonus
on each contract that he had performed for you?

(Objected to.)
(Objection sustained.)

Q. You say when Burket came to your office on the
twenty-second of June you had some discussion with
him about this thousand dollars?

A. Not in the office.

Q. Was it outside of the office?

A. Outside of the office.

Q. He asked you for the thousand dollars, claim-
ing it was due him? Is that correct?

A. Yes, he did. '

Q. And you refused to pay it to him?

A. I told him that he wasn’t entitled to it, that I

didn’t think he was entitled to it.

Q. Because his work was not satisfactory?

A. Because his work wasn’t satisfactory to me.

Q. That is the only complaint you made at the
time?
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A. Absolutely.
Q. And you didn’t intend to pay it to him?
siNe
Q. And when M. Mori called you up a day or two
later, you say there was no talk at all about the
thousand dollars?
A. Mr. Mori was interested in Mr. Burket’s abil-
ity. He wasn’t interested in this thousand dollars.
Q. Didn’t he ask you whether or not it was true
10 that Mr. Burket had a thousand dollars coming to
him?
A. I don’t remember it at all.
Q. You don’t recall his asking you that?
A. No.
Q. And you replied that he had it coming, but,
“‘Let’s see him get it?”’
A. T didn’t make that statement.
Q. Was there any talk at all with Mr. Mori about
this thousand dollars?
20 A. Idon’t recall any.
Q. Didn’t he ask you anything about Mr. Burket’s
financial responsibility?
A. Mr. Mori had nothing to do with my business.
Q. No; with Mr. Burket’s. He was looking for a
reference for Mr. Burket, wasn’t he?
A. He was looking for a reference for Mr. Burket.
Q. Mr. Mori’s purpose in calling you was to in-
quire about Mr. Burket?
A. That is right.
30 Q- He told you he was contemplating organizing
" a contracting company with him, did he not?
A. T don’t recall that he did.
Q. Had Mr. Burket told you prior to that time
that he was contemplating organizing a company?
A. Mr. Burket had, yes.
Q. He had told you that before you wrote the let-
ter on June twentieth, had he not?
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A. He hadn’t told me that he was expecting to
organize a company.

Q. He had talked to you about going into part-
nership with you, had he not?

A. He made me that proposition.

Q. That he thought he ought to be making more
money.

A. That was optional with him.

Q. You refused to do it?

A. Absolutely. I have no partners.

Q. You have no partner in your business?

A. No.

Mr. Redrow: This has no bearing on the contract
whatever.

The Court: I eannot see where it has. Of course,
you may test him.

Mr. McDonald: My only purpose is to test his »
veracity.

Q. Mr. Mori called you at your office, as T under-
stand, did he?

A. 1 believe so.

Q. And Mr. Burket was right there in your office
at the time he telephoned, was he not?

A. According to Mr. Mori’s statement that is
right. I don’t recall it.

Q. So you were not able to talk to him, or didn’t
wish to talk to him in the presence of Mr. Burket?

A. When he was asking me for a recommendation,
no.

Q. So later on, the following morning, perhaps
you called Mr. Mori? ,

A. T don’t remember whether I called Mr. Mori or
whether Mr. Mori called me.
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Q. But you had a conversation on the following
day?

A. T think that is right.

Q. Now, I want you just to remember, if you can,
exactly what the conversation you had with Mr.
Mori was, what he said to you and what you said
to him.

A. Mr. Mori wanted to know whether Mr. Burket
was an able man, and I told him he was, and I merely
set down just what his limitations were and what
he could do. Outside of that I don’t recall any con-
versation with Mr. Mori.

Q. You don’t recall anything about his asking you
if he had a thousand dollars eredited to him with
you?

A. No. Mr. Mori didn’t call me to ask about a
thousand dollars as much as he called for a recom-
mendation.

The Court: He testified like this: That he asked
you, ‘‘Is it true you owe one thousand dollars to
Mr. Burket?’’ and that you answered, ‘I owe it to
him; let him try and get it.”” Is that true or not?

A. It isn’t true.

Q. You had no such conversation whatever?
A. Referring to what his Honor said.

Q. Nothing said about a thousand dollars?
A. Nothing.

The Court: Was any mention made of a thou- -
sand dollars during this conversation between you

and Mori?

A. Not that I recollect.
Q. Mr:. Mori’s statement in that respect is 2ntirely
wrong?
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A. T beg your pardon?

Q. Mr. Mori’s testimony in that respect is entirely
wrong?

A. To the best of my knowledge, it is.

Q. You say to the best of your knowledge. You
are testifying now.

The Court: We would like to know sure, yes or
no, not to the best of your recollection or what you
remember, but is it so or not?

A. Tt isn’t so.

Q. You are positive he didn’t say a word about
this thousand dollars?

A. Absolutely.

Q. No mention of money made?

ANINOS

Q. Just merely an inquiry about his ability as a
road builder?

A. That is right.

Q. And you say that you did promise to give him
a thousand dollars if his work was satisfactory?

A. It was entirely voluntary on my part.

Q. But you volunteered to give him a thousand
dollars if the work was satisfactory?

A. If it was satisfactory.

Q. And you say now it wasn’t satisfactory?

A. 1 do.

Q. And you decided it wasn’t satisfactory after
all the concrete work was laid on the Malaga road?

A. That is right.

Q. After his part of the work was completed, then
you decided it wasn’t satisfactory and you wouldn’t
give him’a thousand dollars?

A. Mr. Burket’s work was the entire job of com-
pletion, not only of the concrete. That is only an
item in the contract.
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Q. When he called at your office in response to
your letter, you told him you were not going to give
him a thousand dollars; is that right?

A. T told him that he wasn’t entitled to it.

Q. You told him you didn’t intend to give it to
him?

A. That is right.

Q. And you didn’t intend to?

A. That is right.

Q. And at that time all of his work was done?

A. All of his work constituted the entire contract,
not just the concrete as specified.

Q. Did you want him to continue on at seventy-
five dollars a week from that time until the subcon-
tractor had finished the work?

AL did.

Q. Did you ask him‘to?

A. T did.

Q. Did you ask him that day to continue his work?

A. T did.

Q. After you told him you were not going to give
him a thousand dollars, you asked him to continue to
work with you?

A. At the time when I told him that I didn’t owe
him a thousand dollars and he wasn’t entitled to it,
we were hot in the office, and Mr. Burket at that

time told me that he would sue me. This was out- -

side of my office. There was nothing said about a
thousand dollars in my office.

Q. At the time you had this talk it was after you
had gone outside?

A. That is right.

Q. Then he told you he was going to sue you for
the money? :

A. Beg pardon?

Q. Did he tell you he would sue you for the
money ?
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A. That is what he told me.

Q. After you had told him you didn’t intend to
pay him?

A. That is right.

Q. Well, is it true, as I understand, that you
wanted Mr. Burket to continue with his employ-
ment?

A. I could have used him, yes.

Q. You would like to have had him continue in-
definitely; is that right?

A. Under certain modifications, yes.

Q. Did you tell him any time he might wish to re-
turn to his employment you would be glad to have
him?

A. T did not.

Q. Any words to that effect?

A. No.

Q. When he says you told him that, he testifies
falsely; is that correct?

A. That is right.

Q. Still, you say you did want him to continue?

A. I could have used him.

Q. But you didn’t want him to continue?

A. I didn’t want him to continue? .Mr. Burket
quit his job. He didn’t want to continue.

Q. You could have used him in your work, but you
didn’t wish him to continue any longer; is that cor-
rect?

A. I beg your pardon? Mr. Burket quit his job.
I can’t make a man work for me.

Q. You called him into the office for a settlement,
did you not?

A. Yes, but I can’t make a man work for me.

Q. When you wrote this letter of June twentieth,
which has been marked in evidence, did you think
then that he was going to continue in your employ?
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A. I beg your pardon?
, 5 . $ M. = , e i - . "
Q. You sent this down special delivery on June Q. That you had no right to expect him there
e when you knew he was in Philadelphia?
A. That is right. A. He was on my payroll. I always expected him
Q. Did you find out where Mr. Burket was the . there. . :
day before, when you had called there? Q. Did you have any men on the payroll after the
A Norl didntt concrete was finished?
. : :
A. Yes.

A. T hadn’t any idea.

Q. Did you ask him?

§ e '‘Q. What were they doing for you?
Q. What did he tell you? A. They were working around there on different 10

things.

Q. Doing what?

A. On one occasion when I went down there, which
that letter states, they were standing around wait-
ing for instructions to do something.

A. He didn’t think it was any of my business.
Q. Didn’t he tell you, as a matter of fact, or didn’t
you know, as a matter of fact, that he had gone

Mr. Redrow: I object. He has answered the
unestion By the Court:

The Court: Wait until the question is completed.
Q. Were they working on odds and ends or what?
20 Q. Did you not know, as a matter of fact, that Mr. Th.e concrete was finished then. What were they 20
Burket had gone to Philadelphia the day before? doing? '
A. They were working on guard-rails, taking up
(Objeeted to.) pipe line, and numerous things.
Q. Was that under your contract with them?
A. Absolutely.
Q. Or under the subcontract to shoulder the road?
(Exception noted.) A. Well, it might be anything. It wouldn’t be any
specific thing, because there are about thirty items
A. No. in this work and it might be anything at all. It
30 Q. Is it not a fact that he had told you that he might have been putting in catch-basins. It might 30
intended going to Philadelphia the day before? : have been putting in run-offs to cateh-basins.
i Q. Your contention is that he should have been
Q. And that if you went down to the job on June there superintending that work. :
twentieth, or June nineteenth, the day before this A. Absolutely. My contract there—I don’t re-
letter was written, you had no right to expect him member the number of items but if I can look at the
there? contract I can tell you what those things might have
been.

(Question allowed.)
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By Mr. McDonald:

Q. You say in this letter ‘‘Saturday there were
men standing around who didn’t know what to do.”’
What were those men employed on the job for?

A. To work.

Q. To lay concrete?

A. To work.

Q. Tell us the nature of the work those men were

10 employed to perform? '

A. The men are employed to perform whatever we
want them to do.

Q. Was there any work for them to do on that
stretch of road?

A. There was plenty of work.

Q. On the shoulders?

A. On anything that might have to be done.

Q. But your concrete was all poured, was it?

A. The concrete was in, absolutely. Had been in

20 for some time.

Q. You say in this letter, ‘‘My conclusion is that
you are no longer interested in my work, so please
bring my car and the bank account to the office
Wednesday morning at nine o’clock and we will have
an understanding as to the future.”’

A. That is right.

Q. After that did you intend to have him con-
tinue in your employ?

A. Mr. Burket left my employ.

30 Q. At that time he hadn’t left?

A. At that time he hadn’t.

Q. But when he came into the office, then you
ended your relations?

A. About that time.

Q. When he came into the office is the time you
agreed to disagree, is it not?
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A. That is right.

Q. But up to the time he came to the office he was
still in your employ?

A. That is right.

Q. When you had ordered him to surrender the
car and bring in the bank account, did you expect
him to continue any longer in your employ?

A. Not without pay, I didn’t.

Q. Well, with it? Did you expect to pay him
longer?

A. If he had wanted to work and superintend the
job and finish it, I would have paid him.

Q. At the time you wrote this letter you knew he
was planning to organize his own company and go
into business ?

A. I didn’t know that at all, exeept from hearsay.

Q. You had heard it?

A. I had heard rumors to that effect.

By Mr. Redrow:

Q. Mr. Ellis, is this the contract that you had with
the State Highway Commission for that road?

A. That is right.

Q. I notice in that contract it provides for thirty-
one different items in the matter of construction, in-
cluding concrete work, shoulders and different things
of that kind. How many of them were you to do
yourself ?

A. The question is how many did I do myself on
this job?

Q. Yes.

A. There is thirty-one different items, Mr. Red-
row. Some of those items were bridges, which were
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