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The  Mu t u a l  B e n e f i t  L i f e  I n s u r - \ 
a n c e  Co m pa n y , I

Plaintiffs in error, / In Error

and \  to the
Hen rietta  H i l l y a r d , and G eo r g e  

M. L u m p k i n , her husband, and \  $upreme ourt.
others,

Defendants in error. J 20

• F. H. T e e s e , A tt’y for Plaintiffs in Error.
/ Dixon  & Co l l i n s , Att’ys for Defendants in Error.

New Jersey Supreme Court, as yet of the Term of February, A.
D. Eighteen hundred and seventy-one.

Es s e x  Co u n t y , s s . ;

The Mutual Benefit Life Insurance Company, a body cor-
porate, of the State of Hew Jersey, being the defendants 
herein, were summoned to answer unto Henrietta Hillyard 
and George M. Lumpkin, her husband, Mary A. Hillyard and 
Michael C. Dickson, her husband, Guelda E. Hillyard, Edmo- 20 
nia Hillyard, Emma J. Hillyard, and Ella J. Hillyard and 
Pendleton Gaines, her husband, the plaintiffs herein, in a plea 
of trespass on the case, and thereupon the said plaintiffs, by 
Dixon and Collins, their attorneys, complain: For that 
whereas, heretofore, to wit, on the twenty-seventh day of 
December, in the year eighteen hundred andforty-nine, to wit, 
at Newark, in the County of Essex, and State of Hew Jersey,
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one Frances A. Hillyard and the said plaintiffs, Henrietta, 
Mary, Guelda, Edmouia, Emma and Ella were daughters of, 
and interested in the life of one John H. Hillyard, and so 
being interested did afterwards, to wit, on the day last afore-
said, at the place aforesaid, by one Edwin Hillyard, their 
trustee and agent, make and enter into a certain agreement, 
commonly called a policy of insurance, with the said defend-
ants, which agreement, in writing and signed by the Presi-
dent and Secretary of the said defendants, the said plaintiffs 

10 now bring here into court, the same bearing date, to wit, 
the same day and year last aforesaid, in and by which agree-
ment it is recited that the said defendants, in consideration of 
the sum of three hundred and two dollars and fifty cents to 
them in hand paid by Edwin Hillyard, trustee, and of the 
annual premium of three hundred and two dollars, and fifty 
cents, to be paid on or before twelve o’clock, M., on the 
twenty-seventh day of December in every year during the con-
tinuance of that policy, do assure the life of John H. Hillyafd, 
of Richmond, in the County of Henrico, State of Virginia, 

20 (meaning thereby the father of the said last-named plaintiffs,) 
in the amount of five thousand dollars, for the term of life, 
payable in trust to Edwin Hillyard for the benefit of Frances 
A., Henrietta, Mary A., Guelda Eliza, Edmonia, EmmaJ., 
and Ella J., daughters of the said John H. Hillyard, (meaning 
thereby the said last-named plaintiffs, and the said Frances A, 
Hillyard,) and that the said Company, the defendants, do 
thereby promise and agree to and with' the said assured, his 
executors, administrators and assigns, well and truly to pay or 
cause to be paid the said sum insured to the said assured, his 

30 executors, administrators or assigns, within ninety days after 
due notice and proof of the death of the said John H. Hill-
yard, deducting therefrom all notes taken for premiums on 
that policy, unpaid at that time—provided always and it was 
hereby declared to be the true intent and meaning of that 
policy and that the same was accepted by the assured upon 
these express conditions, that in case the said John II. Hill-
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yard should die upon the seas, or pass beyond the settled 
limits of the United States, without the consent of that Com-
pany previously obtained and endorsed on that policy, (ex-
cepting into the settled limits of the British Provinces of 
Canada, Nova Scotia or New Brunswick,) or should without 
such previous consent thus endorsed, visit those parts of the 
United States which lie south of the southern boundaries of 
the States of Virginia and Kentucky, or west of the settle-
ments on the western bank of the Mississippi River, between 
the first of July and the first of November, or should, with- qo 
out such previous consent thus endorsed, enter into any mili-
tary or naval service whatsoever (militia not in actual service 
excepted), or in case he should die by his own hand, in, or in 
consequence of a duel, or by means of intemperance from the 
use of intoxicating liquors, or by the hands of justice, or in 
the known violation of any law of these States or the United 
States or of the said Provinces, that policy should be void, 
null and of no effect; and that it was also understood and 
agreed to be the true intent and meaning thereof, that if  the 
declaration made by the said Edwin Hillyard, trustee, and ¿0 
bearing date the twenty-seventh day of December, 1849, and 
upon the faith of which that agreement was therein declared 
to be made, should be found in any respect untrue, then and 
in such case, that policy should be null and void, or in case 
the said Edwin Hillyard, trustee, should not pay the said an-
nual prerftium on or before the several days therein before 
mentioned for the payment thereof* then and in every such 
ease, the said Company should not be liable to the payment 
of the sum insured or any part thereof, and that policy should 
cease and determine, and that it was thereby further agreed gQ 
that in every case where that policy should cease or become 
°r be null or void, all previous payments made thereon, and 
ail profits should be forfeited to the said Company. And 
whereas also, the said defendants on the said twenty-seventh 
ay of December, A. D. eighteen hundred and forty nine, at 

Newark aforesaid, did in consideration of the said agreement
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of the said plaintiffs last named and the said Frances, and 
in consideration of the payment to the said defendants of the 
sum of three hundred and two dollars and fifty cents, make 
and enter into the said agreement herein before recited with 
the said plaintiffs lasfi named and the said Frances, as by ref-
erence thereto will more fully appear.

And whereas also, the said Edwin Hillyard, trustee, or the 
said plaintiffs did pay or cause to be paid to the said defend-
ants the said annual premium at the times and in the manner 

10 required by said agreement in policy up to and until a certain 
day, to wit, the twenty-sixth day of December, in the year 
eighteen hundred and sixty-one, to wit, at Newark aforesaid.

And whereas also, on the said twenty-sixth day of Decem-
ber, A. D. eighteen hundred and sixty-one, and for a long 
time, to wit : one year before that day, and for a long time, 
to w it: one year after that day, the said plaintiffs and the 
said Frances, and the said Edwin, and the said John H. Hill- 
yard, were inhabitants and citizens of a certain State of the 
United States, to wit, the State of Virginia, and the said de- 

20 fendants were citizens and inhabitants of a certain other State 
of the United States, to wit, the State of New Jersey.

And whereas, before the day last aforesaid, to wit, on the 
first day of December, A. D. eighteen hundred and sixty-one, 
the President of the United States, by virtue of the power
and authority in him vested and according to the statute i d  

such case made and provided, had, by his proclamation, bear-
ing date a certain day and year therein mentioned, to wit, the 
day and year last aforesaid, declared that the inhabitants o 
the said State so as aforesaid, then inhabited by the said 

30 plaintiffs and the said Frances, and the said Edwin and John 
H. Hillyard, and the section or part of said State so inhabite 
by them, were in a state of insurrection against the Unite 
States. And whereas, the said proclamation did remain in 
force, and the state of . insurrection and condition of hosti ity 
therein declared to exist, did continue for a long spac 
time, to wit, one year after the date thereof, by reason where



5

all commercial intercourse by and between the said plaintiffs, 
and the said Frances, Edwin and John, or any of them, on 
the one part, and the said defendants on the other part, ceased 
and became and for a long time, to wit, all the time last afore-
said, continued to be unlawful and impossible, and for that 
and no other cause, the said plaintiffs, and Frances and Edwin 
were necessarily prevented and hindered from paying the 
said annual premium to the said defendants, on the twenty- 
seventh day of December, A. D. eighteen hundred and sixty- 
one, according to the words of said agreement in policy of 10 
insurance, and for so long a time as the said proclamation re-
mained in force and the said condition of hostility continued.
And whereas, afterwards and as soon as the said condition of 
hostility ceased, to w it: on the first day of December, A. D. 
eighteen hundred and sixty-two, the said plaintiffs tendered 
and offered to pay unto the said defendants the said last men-
tioned annual premium and lawful interest thereon-, to wit, 
at the city of Newark aforesaid, and the said defendants then 
and there refused to receive the same, and the said plaintiffs 
have ever since been and now are ready and willing to pay 20 
the same to the said defendants, and the said defendants have 
ever since been unwilling and refused, and still are unwilling 
and refuse to receive the same.

And whereas, while the said proclamation remained in 
force, and the said condition of hostility continued, and after 
the said twenty-seventh day of December, A. D. eighteen 
hundred and sixty-one, the day on which an annual premium 
came due and payable according to the words of said agree-
ment, and before the twenty-seventh day of December, A. D. 
eighteen hundred and sixty-two, the day on which another 30 
annual premium would have come due and payable, according 
to the words of said agreement, in case the said John H. 
Hillyard had continued to live until that day, the said John 
H. Hillyard died, to wit, on the first day of June, A. D. 
eighteen hundred and sixty-two, at Richmond, in the State of 
Virginia, of which the said defendants then had due notice
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and proof, to wit, at Newark, aforesaid. And the plaintiffs 
aver that the said John H. Hillyard did not, after the making 
of said contract, pass into or visit any place or places provid-
ed against in the proviso contained in said agreement, and 
did not enter any military or naval service, and did not die in 
any place or manner or by any means or cause provided 
against in said proviso, and that the defendants had due 
notice and proof of his death more than ninety days before 
the commencement of this suit. And whereas also, the said 

10 Edwin, heretofore, to wit : on the first day of May, A. D. 
eighteen hundred and sixty-two, at Richmond aforesaid, died, 
and the said Frances heretofore, to wit : on the first day of 
July, A. D. eighteen hundred and sixty-two, at Richmond 
aforesaid, died, and the rights of each of them have survived 
and do survive to the plaintiffs last aforesaid. And whereas 
afterwards, to wit : on the first day of December, in the year 
last aforesaid, at Richmond aforesaid, the said Henrietta Hill- 
yard intermarried with the said George M. Lumpkin, and the 
said Mary A. Hillyard intermarried with the said Michael C. 

20 Dickson, and the said Ella J. Hillyard intermarried with the 
said Pendleton Gaines.

And the plaintiffs aver that they have performed all the 
conditions precedent to be performed under said agreement, 
to wit, at Newark aforesaid, of all which and of all the prem-
ises the said defendants had notice, to wit, at Newark afore-
said. And by means of the premises the said defendants 
heretofore, to wit: on the first day of September, A. D. 
eighteen hundred and sixty-two, at Newark aforesaid, became 
indebted to the said plaintiffs, Henrietta, while sole and un- 

30 married, Mary A., while sole and unmarried, Ella J., while 
sole and unmarried, Gueldà E., Edmonia and Emma J., i*1 
the sum of five thousand dollars, and being so indebted, then 
and there undertook and faithfully promised the said last 
named plaintiffs to pay them the said sum of money when 
thereunto afterwards requested. Yet the said defendants, 
not regarding their said promise, have not as yet paid the said
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sum of money or any part thereof to the plaintiffs or any of 
them, or to any person, for the benefit of the plaintiffs or any 
of them, but so to do, have hitherto wholly refused and still 
do refuse, to the damage of the plaintiffs often thousand dol-
lars, and therefore they bring their suit, &c.

DIXON & COLLINS,
Attorneys,

To which declaration the plaintiffs in error filed a general 
demurrer. Joinder in demurrer by defendants in error.

The demurrer was argued at the February term, 1872, of 10 
the Supreme Court, before the Honorable, the Chief Justice 
and Justices Van Syckel and Scudder.

At the term of June, 1872, judgment was entered in the 
said Supreme Court upon the demurrer, for the plaintiffs be-
low against the defendants below for the sum of $6,526.54 
damages, and $35.00 costs of suit.

SYLLABUS.

All commercial or amicable intercourse between citizens 
whose governments are at war, is illegal.

Contracts made before a war, and which have been 20 
partly executed, are not dissolved by a war between the 
governments of the contracting parties, although such eon- 
racts be of a continuing character, unless they require acts 
°f intercourse to keep them alive.
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A stipulation in a policy of life insurance that the insur-
ance shall be void if the annual premiums shall not be paid 
at the time designated, does not apply to a contingency 
determined by the act of God or of the law, rendering such 
payment impossible.

The effect of a war between the governments of the 
assurer and the assured, is to excuse the non-payment of 
such premiums on the contract days.

Such war will have no effect on the continued existence of 
-I q such life policy.

OPINION.

B e a s l e y , Chief Justice.

This suit is on a policy of life insurance, made by the 
defendants, a corporation created by the laws of this State, in 

favor of the plaintiffs, who were residents of the State of

Virginia. I
The person whose life was insured was also a re s id e n t of 

this latter State. The payments of the annual p r e m iu m s  was 
intermitted dpring the recent civil war, and the life insured 

20 terminated during such intermission. The policy contained 

the usual clause: that in case the annual premiums should 

not be paid on or before the days designated, the Company 
should not be liable to the payment of the sum insured, an 
that the policy should cease and determine.

It was this last provision which gave rise to the first objec-, 
tion to the present action, taken on the argument before this
Court. :

The declaration admits that the premiums were not p»
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according to the terms of this stipulation, and that the death 
occurred during the period of such non-payment, the exist-
ence of the civil war, is relied upon as an excuse for this 
default.

No one, at the present day, can doubt that a war, either 
foreign or domestic, puts an end during its continuation to all 
amicable intercourse between the citizens of the respective 
belligerent powers. In this respect, all the judicial decisions, 
as well in England as in this country, agree with the opinions
expressed by the publicity and with the practice of all civil- 10 
ized nations.

The interdiction extends to every species of friendly com-
munication. All contracts made with an enemy during war 
are void, and all payments of debts or remission of funds, 
nnder similar circumstances, are illegal and forbidden. As’ 
the doctrine is expressed by the English jurists, there cannot 
exist, at the same time, a war for arms and a peace for com- 

I merce, the principle being that the belligerent condition places 
every individual of the respective governments, as well as the 
governments themselves, in a state of hostility. 20

By force of this rule, the payment of those premiums, at 
the stipulated times, became legally impossible. If  they had 
een tendered, the defendants could not, without doing an 

unlawful act, have received them. Both the payment and the 
receipt of the moneys would have been a breach of duty and 
o aw. The question is, whether the act of payment having
ecome thus illegal, the performance of such act was not 

excused ?
The exact performance of this contract, on the part of the 

assured, has been rendered impossible by the act of the law, 30 
°u as such occurrence was not a contingency which can 

of ft,Qâ )̂  8uPP08e(̂  to have been within the contemplation
thi e.®0utractmg Parties at the timé they bargained, I think . 
a s ai ure, m a strict compliance, is not a legal breach of the 

einent, the reasonable and true doctrine seems to be that 
press terms are necessary to create an obligation which will
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include a liability, in case of an unanticipated prevention, by 
the act of God or of the law, of the fulfillment of a stipula-
tion. In the absence of suOh an expressed intention there is 
always an implied understanding that the doing of the act 
agreed to be done shall not become absolutely impracticable 
from a remote and unexpected event occasioned by a natural 
or legal agency.

This rule, as well as its conditions and imitations, is clearly 
marked in the judicial decisions, and as an ancient illustration 

10 I  refer to the case of Lawrence vs Tuentiman, 1 Roll. Abridg. 
450, Conditions G. pi. 10, where it was ruled, that if a man 
covenant to build a house before a certain day, and the plague 
breaks out in the place where the house is to be built, before 
the day and continues until after the day, the covenantor is ex-
cused from the performance of the covenant at the day, for 
the law, it is said, will not compel him to venture his life, 
but he may do it after.

Another example occurs in Williams vs. Floyd, W. Jones 
Rep. 179, in which the declaration stated that the plaintiff 

20 delivered a horse to the defendant, which the defendant 
promised to redeliver on request, and a defence was sustained 
which set up that the horse died before a request to redeliver 
him.—Ld. Coke 1 Inst. 206, ab, expresses the same rule, say-
ing that where the conditions of a bond or recognizance be-
comes impossible by the act of God or of the law, or of the 
obligee, there the obligation is saved; as if a man be bound 
by recognizance of bond with condition that he appear at the 
next term of such Court, and before the day he dieth, the re-
cognizance or obligation is saved.

30 This rule, as thus expounded, was applied and enforced by 
the Supreme Court of New York, in the case of the People 
vs. Manning & Copdit, 8 Cowen 297, and its existence is very 
pointedly recognized by Ld. Ellenborrough, in Barker vs. 
Hodson, 8 Mau. & Sel., 271. The doctrine was much dis-
cussed and considered in the modern case of Hall vs. Wright, 
El. B. & El. 746 (97 E. C. L. R.), which was an action for
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breach o f p ro m ise  o f  m a rr ia g e , and  in  the  se ve ra l o p in io n s  
read in  the case, i t  seem s to  be  e ith e r  e xp re ss ly  sta ted, o r  im -
pliedly assum ed, th a t i f  th e  p e rfo rm a n ce  o f  the  p ro m ise  h ad  ' 
become im p o ss ib le  b y  th e  act o f  G o d , as b y  a v is ita t io n  o f  
grevious s ickn e ss , i t  w o u ld  have  been  an excuse  fo r  n on -p e r-
formance.

It is true  th a t  in j u d ic ia l  d ic ta  and  in  the  w o rk s  o f  som e o f  
the text w r ite rs  i t  is  a ff irm ed , as a g e n e ra l ru le  o r  p r in c ip le  o f  
law, that w h en e ve r a p a r ty  en te rs  in to  an u n q u a lif ie d  ag ree -
ment to do som e p a r t ic u la r  act, th a t  the  im p o s s ib i l i t y  o f  p e r - 10 
formance, occas ioned  b y  in e v ita b le  a c c id e n t o r  an un fo rseen  
occurrence, o v e r w h ic h  he had  no  co n tro l, w i l l  n o t re lease h im  
from h is con tra c t. M r .  A d d is o n ,  in  h is  trea t ise  on con tra c ts , 
thus declares th e  law , b u t an e x a m in a t io n  o f  th e  cases c ite d  
will show  th a t  th e  d e d u c t io n  m ade  b y  h im  is  n o t w a rra n te d .
The exam ples adduced  a re  a l l  cases o f  d if f ic u lt y  and  n o t o f  
im poss ib ility  o f  p e rfo rm an ce . T h is  e rron eous sta tem ent o f  
the ru le , e rroneous on a c co u n t o f  its  u n iv e rs a lit y ,  seem s to  
have proceeded fro m  the  le a d in g  case o f  P a ra d in e  vs. J a n e , 
Aleyn, 26, in  w h ic h  the  d is t in c t io n  is  d ra w n  be tw een  such  
duties as the  la w  cha rges upon  a p a r ty , and  those  w h ich  he  20 
vo lun tarily  assum es. T h e  d iffe ren ce  b e in g  th a t  i t  is  o n ly  in  
the fo rm er c lass o f  cases th a t non -pe rfo rm ance  w i l l  be  excused  
when i t  a rises fro m  in e v ita b le  necess ity . T h e  reason  g iv e n  
for th is d is c r im in a t io n  is , th a t  in  in s tan ce s  o f  se lf-assum ed 
obligations, p ro v is io n s  sh o u ld  be  m ade  fo r  the  co n t in g e n c y  
set up as an  excuse  fo r  n o n -co m p lia n ce  w ith  th e  exp ress s t ip -
ulation.

The ru le  in  th e  case c ite d  is  exp ressed  in  too  g e n e ra l 
terms, b u t l im it in g  it ,  as i t  s h o u ld  be l im ite d , b y  it s  a p p lic a t io n  g0 
to the facts to  w h ic h  i t  be long s, i t  is  co rre c t. T h e  a c t io n  was 
m debt fo r ren t, a nd  the  de fendan t p le ad ed  th a t  he  h ad  been  ex -
pelled from  th e  p rem ise s  dem ised  and  fro m  the  p ro f its  b y  the  
public enem y ; o b v io u s ly  th is  w as n o t a case o f  im p o s s ib i l i t y  o f  
performance, fo r  i t  w as s im p ly  a h a rd sh ip  fo r  th e  te n an t to  pay  
rent when no  b e n e f it  had  a cc ru ed  to  h im  fro m  th e  p ro p e rty .
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T h e re  co u ld  be n o  rea sonab le  in fe re n ce  fro m  th e  conditions 
o f  the  case, th a t  th e  p a rt ie s  in te n d e d  th a t  th e  re n t  was not to 
be  exacted  in  th e  even t o f  th e  possess ion  o f  th e  p rem ises being 
lo s t  to  th e  tenan t.

W h e th e r  a co n tra c t  is  to  be  ope ra t ive , in  th e  even t o f per-
fo rm an ce  b e co m in g  im p o s s ib le , is  a qu e s t io n  as to  the inten-
t io n  o f  th e  p a rt ie s . T h e re  a re  few  con tra c ts , i f  any, which 
exp ress in  te rm s  the  f u l l  m e a n in g  o f  th e  con tra c to rs  under 
a l l  p o ss ib le  c ircu m s tan ce s , a nd  hence  the  l im ita t io n s  and 
in c id e n ts  w h ic h  th e  la w  so o ften  su pp lie s . I t  is  n o t intended 

10 to  be  qu es t io n ed  th a t  w hen  a co n tra c t  is  m ade in  in te llig ib le 
te rm s  w h ic h  a re  s u ff ic ie n t ly  sp ec if ic , th e  la w  w i l l  ne ithe r add 
to  n o r  ta k e  a n y th in g  fro m  i t ,  b u t  w hen  g ene ra l term s only 
a re  fo u n d  and  rem o te  co n t in g e n c ie s  a r ise , r e n d e r in g  a strict 
c o m p lia n ce  im p o s s ib le , i t  th en  becom es o b v io u s  th a t to give 
f u l l  e ffect to  su ch  g e n e ra l te rm s w o u ld  o ften  be  to  lend  them 
a  fo rce  w h ic h  m ig h t  le ad  to  in ju s t ic e  and  to  re su lts  quite 
a s id e  fro m  w h a t w as co n tem p la ted . F o r  exam p le , i f  a man 
p ro m ise , in  an  u n q u a lif ie d  fo rm , th a t  he  w i l l  w r ite  a certain 
tre a t ise , o r  p a in t  a c e r ta in  p ic tu re , w it h in  a g iv e n  time, it 

20 w o u ld  h a rd ly  be d e n ie d  th a t  h is  dea th  be fo re  th e  lapse o f the 
p e r io d  w o u ld  excuse  h is  n o n -co m p lia n ce  w it h  the  ve ry  terms 
o f  h is  ag reem en t. T h is  l im it a t io n  o f  th e  language  used 
w o u ld  be d educed  fro m  th e  n a tu re  o f  th e  u n d e r ta k in g , which 
re q u ire d  fo r  it s  p e rfo rm an ce  the  p e rso n a l se rv ice s o f the 
p rom isee , and  fro m  th e  co n se q u en tly  w e ll fo unded  inference 
th a t  i t  c o u ld  n o t have  been  in te n d e d  to  re g a rd  the  contract 
as b ro k e n  i f  dea th  in te rv en e d . S u ch  p ro m ise  is  unconditioned 
and  abso lu te , b u t  i t s  g e n e ra lity  is  re s tra in e d  b y  an  implication 
w h ic h  b e lo n g s  to  th e  v e ry  substance  o f  th e  transaction . On 

30 th e  o th e r h and , as an i l lu s t ra t io n  o f  th e  oppos ite  class of 
cases, w hen  a te nan t agrees, in  an u n re s tr ic te d  fo rm , to pay a 
c e r ta in  re n t , h e  w i l l  n o t be  re leased  b y  a d e s tru c t io n  o f the 
p rem ise s  fro m  n a tu ra l causes, th e  reason  b e in g  th a t such cas-
u a l t y  is  n o t u n u su a l, a nd  w as th e re fo re  p ro b a b ly  w ith in  the 
co n te m p la t io n  o f  th e  c o n tra c t in g  p a r t ie s , and  p e r fo r m a n c e ,
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though a h a rd sh ip , is  n o t im p ra c t ic a b le . T h e  d is t in c t io n  is ,
I think, a p la in  one, and  e s tab lishe s a ru le  w h ic h  is  in d is p e n -
sable, i f  C o u rts  a re  to  en fo rce  the  re a l d e s ig n  and  w i l l  o f  those 
who im pose du tie s  on  each o th e r  th ro u g h  the  m e d iu m  o f  
agreements. I t  is  so se ld om  th a t pe rsons w o u ld  be w i l l in g  
to bind them se lves fo r  the  consequences o f  a b rea ch  o f  con -
tract occasioned b y  the  act o f  G o d  o r  th a t  o f  th e  la w , th a t  I  
think that i t  is  safe to  la y  dow n  the  ru le , th a t su ch  an o b je c t io n  

will not be deduced  fro m  g e n e ra l te rm s, b u t  th a t a sp ec if ic  
stipulation is  necessa ry  to  p ro d u ce  su ch  a re su lt, A  s tro n g  
case in favo r o f  c o n t ro l l in g  a s t ip u la t io n  couched  in  g e n e ra l 10 

- language, is  a f io rd e d  b y  the  d e c is io n  o f  L d .  E lle n b o r ro u g h ,
| in Brandon vs. C u r l in g ,  4 E a s t . 417. T h e  s u it  w as on a m a- 
j  rine p o lic y , c o n ta in in g  the  u sua l c lau se  o f  in d e m n if ic a t io n  

against a ll cap tu res and  d e ten tio n  o f  p r in ce s . T h e  vesse l had  
been taken b y  the  g o v e rn m e n t o f  th e  u n d e rw r ite r , and  the  
ecision was to  the  e ffect th a t  the  in su ran ce , th o u g h  gene ra l,

[ must be con s ide red  as c o n ta in in g  an e xcep tio n  a g a in s t a loss 
happening d u r in g  the  ex is ten ce  o f  h o s t i l it ie s  be tw een  th e  re -
spective co u n tr ie s  b y  the  a ssu red  and  assu re r. I  canno t f in d  
that it  has eve r been  ru le d , th a t  i f  th e  p e rfo rm an ce  of a 20 
promise tu rn s  o u t to  be im p o s s ib le , w ith o u t  the  fa u lt  o f  the  
promissor, th a t  th e  p e rfo rm an ce  w i l l  n o t be excused , un less 
t e contract, in  exp ress and  sp ec if ic  te rm s  p ro v id e d  fo r  th e  
event o ccas ion ing  the  im p o s s ib ility .

A p p ly in g  th is  ru le  to  th e  fac ts  n ow  u n d e r  ju d g m e n t , I  con -
clude that the  in te rm is s io n  o f  these  p a ym e n ts  w as excused  
on the g round  o f  necess ity , a nd  because the  p a r t ie s  d id  n o t 
contempiate the  o ccu rre n ce  o f  su ch  necess ity , and  con sequen t-
ly id not p ro v id e  fo r  it .  I t  is  v e ry  u n re a s o n a b le ^  in fe r  th a t  

! Was the in te n t io n  th a t  a fo r fe itu re  sh o u ld  be  in c u r re d  i f  the  30 
Q8ured, b y  no  fa u lt  o f  h is , b u t  f ro m  the  in te rv e n t io n  o f  the  
aw, fa iled to  f u l f i l l  h is  c o n tra c t w ith  re spect to  p u n c tu a lity  
0 payment. A c c o r d in g  the  v ie w  o f  th e  de fendan ts , and  re -
garding th is  s t ip u la t io n  as u n q u a lif ie d , i f  th e  assu red , on  one 
0 the days fo r  a n n u a l p a ym en t, b e in g  on h is  yvay to  se tt le  th e



14

p re m iu m , h ad  been  ta k e n  w it h  a su dden  s ickness , and had 
re m a in e d  in  a state o f  in s e n s ib i l i t y  u n t iL th e  t im e  fo r  payment 
had  passed , a ll h is  in te re s t  in  th is  p o l ic y  w o u ld  have been 
ir r e t r ie v a b ly  fo rfe ite d . So  u n rea sonab le  a fo rce  should not 
be g iv e n  to  th is  p ro v is io n . In . m y  o p in io n , th e  payment of 
these se ve ra l p re m iu m s  on the  co n tra c t  days, was excused 
fro m  the  fa c t th a t  su ch  p a ym e n t w as rend e red  im possib le by 
th e  w a r. T h e  t ru e  m e a n in g  o f  th e  ag reem en t, read in the 
l ig h t  o f  it s  necessa ry  im p lic a t io n ,  is  th a t  th e  p rem ium s were 

j a  to  be p a id  a t th e  t im e  spec ified , un le ss  p reven ted  by  the act 
o f  G o d  o r  o f  th e  law .

A  le g a l in te rd ic t  w as te m p o ra r ily  im p o sed  on such pay-
m en ts , a nd  the  e ffect w as to  su spend  the  o b lig a t io n  to pay; 
b u t  su ch  su spen s ion  d id  n o t a ffect th e  o b lig a t io n s  of the j  
de fendan ts . T o  h o ld  th a t  the  l ia b i l i t y  o f  th e  defendants was I 
suspended, w o u ld  be to  de c la re  a fo r fe itu re  p ro  tanto. When' 
th e  su b je c t-m a tte r o f  the  co n tra c t does n o t becom e unlawful, 
and  i t  has been  in  som e degree  execu ted , so th a t  the parties 
canno t be  resto red  to  th e ir  o r ig in a l c o n d it io n , the  contract, 

20 a lth o u g h  fo r  th e  t im e  b e in g  som e o f  i t s  te rm s  a re  not capable 
o f  p e rfo rm ance , is  n o t in  a p o s tu re  *to be  re sc inded , either in 
w h o le  o r  in  p a rt . W h e n  such  a re s u lt  is  n o t abso lu te ly  inev-
ita b le , and  w hen  i t  w o u ld  le ad  to  in ju s t ic e , i t  does ppt take 
p lace . W h e n e v e r  the  la w  in te rfe re s  w ith  th e  contract, it 
sh o u ld  be h e ld  th a t  su ch  in te r fe re n ce  w i l l  d is tu rb  the inten-
t io n s  o f  th e  c o n tra c t in g  p a r t ie s  to  the  le a s t degree  practicable, 
J u d g e  W a s h in g to n , in  a case in  w h ic h  i t  w as h e ld  that an 
em ba rgo  te m p o ra r ily  p re v e n t in g  th e  p e rfo rm an ce  o f a con-
tra c t, d id  n o t d e s tro y  it s  o b lig a t io n s , re c o g n iz e d  the principle 

gA to  w h ic h  I  re fe r . H e  s a y s : “  W h e re  the  ru le  app lies, that if 
the  la w  fo rb id s  th e  p e rfo rm an ce  o f  a co n tra c t in  p a rt only, he 
w ho  is  b o u n d  b y  it ,  m u s t s t i l l  p e rfo rm  w h a t he  law fu lly  may, 
I n  th e  case o f  an em ba rgo , fo r  exam p le , th e  ship-owner is 
d isa b le d  fro m  co m m e n c in g  h is  vo yage  at th e  specified time; 
b u t  he  is  b o u n d  to  go  w hen  th e  p ro h ib it io n  is  removed. A 
s t r ic t  p e rfo rm an ce  is  p re v en te d  b y  the  law , a n d  the law ex-.
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cuses it .”  C a t in  v. In su ra n ce  C o ., 2 W a sh . C . C . R . ,  317. 
There can be no  q u e s t io n  b u t  th a t i t  is , in  som e degree , a 

S hardship on these de fendan ts to  have  th e ir  r e s p o n s ib ility  k e p t  
alive du ring  the  t im e  the  bene fits  o f  th e  co n tra c t  w e re  n o t 
fully enjoyed b y  them  ; b u t  i t  is  to  be re m em b e red  th a t  w hen - 

j  ever the law  in te rv en e s  and  tie s up a p a r ty  fro m  pe rfo rm an ce , 
gome hardsh ip  is  th e  in e v ita b le  re su lt . P o s tp o n e m e n t  o f  

j  performance on the  one s id e  w i l l  g e n e ra lly  be  in ju r io u s  to 
the other. S u ch  re su lts  can n o t be  a vo id ed . T h e y  are  no t 
uncommon. I t  has been  re p e a te d ly  d e c id e d  th a t  w hen  the  
payment o f  a deb t is  su spended  d u r in g  a w a r, th e  in te re s t  o f  10 

; the debt is  lo s t to  the c re d ito r . S u ch  losses a re  w ith in  the  
scope o f the con tra c ts  w ith  w h ic h  th e y  a re  connected , co n -
struing them  b y  these  exp ress  te rm s  a n d  t h e ir  le g a l im p l i -
cations.

In fine, I  t h in k  the  te n d e r  o f  these  p re m iu m s  w as, in  le g a l 
effect, a co m p lia n ce  w ith  th e  p la in t if f s ’ s t ip u la t io n  in  th a t  

I respect.

But there is  a lso  a n a r ro w e r  g ro u n d  up o n  th e  f ir s t  p o in t  
which w i l l  p re c lu d e  th is  o b je c t io n  re s t in g  on  the  a lle g ed  
default o f the  p la in t if fs . I t  is  th is  : T h e  d e c la ra t io n  show s 20 
that the de fendan ts b y  the  in te rd ic t  o f  th e ir  ow n  g o v e rn m e n t 
were d isqua lif ied  d u r in g  the  p e r io d  in  qu es t io n  fro m  re c e iv in g  
the several p re m iu m s  re m a in in g  un p a id . U n d e r  su ch  c ir c u m -
stances it  w o u ld  be  s trange  i f  th e  de fendan ts c o u ld  se t up  
that the p la in t if fs  have  lo s t  a l l  t h e ir  r ig h ts  u n d e r  th is  p o lic y , 
because they  o m itte d  to  do  an  ac t w h ic h  w o u ld  have  been 
confessedly n u g a to ry , th a t  is , to  te n d e r  these  m oneys  w h ic h , 
of necessity, m u s t have  been re je c ted  b y  the  de fendan ts .

I do not k n o w  o f  a n y  th in g  ana lagou s to -su ch  a p re te n s io n  
having a p lace am o n g  le g a l p r in c ip le s .  T h e  de fendan ts can- 30 
not be pe rm itted  to  im p u te  a re su lt  o c c u r r in g  fro m  th e ir  ow n  
incapacity, as a b rea ch  o f  a g reem en t on the  p a r t  o f  th e  p la in -
tiffs.

The second e xcep tio n , ta k e n  a t the  a rg u m e n t to  th is  a c t io n , 
was ^ t  th is  co n tra c t  o f  in su ra n ce  w as a continuing contract,
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and  w as on th is  a ccoun t, ipso fa c to , a v o id e d  b y  the  occurrence 
o f  the  w a r.

T h is  co n tra c t c le a r ly  c o u ld  n o t have  been  o r ig in a te d  during 
the  p re va len ce  o f  h o s t i lit ie s .  T o  in su re  the  l i f e  o r  the prop-
e r ty  o f  an enem y, w h ile  w a r  w as b e in g  w aged , w o u ld  be an. 
i l le g a l  act. S u ch  a c o n tra c t  in v o lv e s  an ac t o f  intercourse, 
and  in  a state o f  w a r, as has been a lre a d y  re m a rk e d , a ll inter-
cou rse  o f  a c o m m e rc ia l o r  a m ica b le  n a tu re  is  p ro h ib ite d . But 
th e  co n tra c t in  q u e s t io n  ,wasrm ade w h ile  peace p reva iled , and 
w as, c o n se q u en tly , la w fu l in  it s  in c e p t io n , a n d  as the  payment 

10 o f  th e  p re m iu m s  w as su spended , it s  co n tin u an ce  was not 
d epen den t on  the  d o in g  o f  a n y  a c t on th e  p a r t  o f  the com-
p a n y  o r  o f  th e  assured . I t  has been  re p e a te d ly  sa id  that a 
continuing contract is  d is so lv e d  b y  a c o n d it io n  o f  h o s t ility , but 
I  have  no t a n y  w he re  fo u n d  th a t  a c o n tra c t  w h ic h  has been 
p a r t ly  p e rfo rm ed , and  w h ic h  w i l l  re m a in  in  fo rce  from  its 
o w n  in t r in s ic  q u a lity ,  w ith o u t  th e  d o in g  o f  a n y  th in g  by  any 
p a r ty  to  i t ,  is  th u s  d e s tro yed . N o r  can  I  con ce ive  why a 
c o n t in u in g  co n tra c t in  p a r t  execu ted , sh o u ld  be  a n n u lle d  from 
th is  cause, excep t on th e  g ro u n d  th a t  i t  c a lls  fo r  som e k in d  of 

20 in te rco u rse  w h ich  is  in co n s is te n t  w ith  th e  d u ty  o f  citizenship. 
T h e  q u e s t io n  has no t, as y e t, re ce iv e d  a n y  d e c is io n  w h ich  is 
to  be re g a rd e d  as e n t ire ly  a u th o r ita t iv e . I t  is  s t i l l  open, and 
is  to  be se tt led  b y  a re fe ren ce  to  g e n e ra l con s id e ra t ion s , and 
b y  the  a p p lic a t io n  o f  ana lagou s p r in c ip le s .

W h e th e r  a S ta te  has a r ig h t ,  a c c o rd in g  to  th e  established 
ru le s  o f  m o d e rn  n a t io n a l law , to  con fisca te  th e  p ro p e rty  o f an 
enem y fo u n d  in  it s  ow n  d o m in io n , is  a q u e s t io n  abou t which 
the  m os t e m in e n t o f  th e  w r ite rs  on  p u b l ic  la w  are no t agreed.

T h o se  am o n g  th em  w h o  co n stru e  the  rulefe o f  w ar with 
30 s e ve r ity  m a in ta in  the  e x is ten ce  o f  su ch  a r ig h t ,  b u t  the num-

be r and  w e ig h t  o f  a u th o r it y  is  opposed  to  su ch  v iew . B u t m 
th is  c o u n try  the  qu e s t io n  is  a t rest, fo r  th e re  a re  severa l adju-
d ic a t io n s  o f  th e  S u p re m e  C o u r t  o f  th e  U n it e d  S ta tes in  favor 
o f  th e  m o re  r ig o ro u s  ru le .

B u t  w h i ls t  t h is  h a rsh  d o c t r in e  has been  estab lished , it  is
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attended w ith  th is , q u a lif ic a t io n , th a t  to  e ffect su ch  con fis ca -
tion an act o f  C o n g re ss  is  re q u is ite . T h e  re su lt  is , th a t  an 
enemy’s p ro p e rty  fo u n d  in  th is  c o u n try  on the  b re a k in g  o u t 
of hos tilit ie s , is , in  th e  absence  o f  a l l  a c t io n  o f  th e  N a t io n a l 
legislature, no t l ia b le  to  fo r fe itu re . D e b ts  due fro m  a c it iz e n  
to an enem y stand  in  th e  sam e g r o u n d ; th e y  can  be  se ize d  
at the le g is la t iv e  p lea su re , b u t  a re  n o t con fis ca ted  b y  m ere  
belligerency. “ W e  m ay; th e re fo re , la y  i t  d o w n ,”  says C h a n -
cellor K e n t,  “  as a p r in c ip le  o f  p u b l ic  la w , so fa r  as th e  sam e 
is understood and  d e c la re d  b y  the  h ig h e s t  ju d ic ia l  a u th o r ity  
in this co un try , th a t  i t  rests in  the  d is c re t io n  o f  th e  le g is la tu re  j a  
of the U n io n , b y  a sp e c ia l la w  fo r  th a t  pu rpo se , to  con fisca te  
debts con trac ted  b y  o u r  c it iz e n s  and  due  to  th e  enem y  ; b u t  
as it  is  asserted b y  the  sam e a u th o r ity , th is  r ig h t  is  c o n tra ry  
to un iversa l p ra c t ic e , and  i t  m ay  th e re fo re  w e ll be  co n s id e red  
as a naked  and  im p o l it ic  r ig h t  condem ned  b y  th e  e n lig h te n e d  
conscience and  ju d g m e n t  o f  m o d e rn  t im e s .”

A  ju s t a p p re c ia t io n  o f  th is  p r in c ip le  and  a p ro p e r  a p p lic a -
tion o f it ,  seems to  m e to  le ad  v e ry  p la in ly  to  a re su lt  adverse  
to the po s it io n  ta k e n  b y  th e  co un se l o f  th e  de fendan ts . I f  
tangible p ro p e rty  and  debts a re  n o t con fis ca ted  b y  a c o n d it io n  
of war, fo r  th e  b e n e fit  o f  the  p u b lic ,  h o w  can  i t  be p la u s ib ly  20 
urged tha t a vested  r ig h t ,  su ch  as a r ise s  o u t o f  th e  p re sen t 
policy, is  to  be  fo r fe ite d  b y  the  o p e ra t io n  o f  th e  sam e cause, 
for the bene fit o f  one  o f  th e  c o n tra c t in g  p a r t ie s  ? T o  p ro p -
erly understand  th e  e x o rb ita n ce  o f  su ch  a c la im  w e  have  b u t  
to consider the  ch a ra c te r  o f  th e  r ig h t  th u s  sou gh t to  be  se ized .
An insu rance  co m p an y  ag rees to  p a y  a sta ted  sum  o f  m o n e y  
on an event th a t is  c e r ta in  to  happen . I n  co n s id e ra t io n  o f  
this p rom ise a n n u a l p a y m e n ts  a re  m ade, w h ic h , in  th e  p ro -
gress o f t im e , o ften  exceed  the  sum  o f  w h ic h  the  l if e  is  
insured. E a c h  d a y  as i t  passes, adds to  th e  v a lu e  o f  the  in te r -  30 
est w h ich  the  a ssu red  has in  th e  p o lic y .  'W h e n  the  ’ l if e  
insured is  n e a r ly  spen t, th e  v a lu e  o f  su ch  in te re s t  app roaches 
its m ax im um , and  th e re  is  n o t m u ch  less th an  th e  in te re s t  
which a m an  has in  a deb t ju s t  f a l l in g  due. T o  i llu s t ra te  

3
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t h i s : A  l i f e  o f  t h ir t y  y ea rs  s ta n d in g  is  in su re d  fo r  fifty 
th o u san d  d o l la r s ; p re m iu m s  a re  a n n u a lly  p a id , and  at the 
age o f  e ig h ty  o r  n in e ty , no  one w i l l  d o u b t th a t  th e  assured 
has an in te re s t  in  th e  f if t y  th o u san d  d o lla rs , w h ic h  fa lls  little 
sh o rt o f  a p re sen t o w n e rsh ip .

A n d  i t  is  su ch  an  in te re s t  as th is , w h ic h  i t  is  c la im e d  a state 
o f  w a r, proprio  vigore, re sts  in d e fe n s ib ly  in  th e  in su ran ce  com-
pan y . I t  is  a d m it te d  th a t  i f  th e  l i f e  h ad  fa lle n  in  before the 
w a r, a n d  th e  l ia b i l i t y  o f  th e  C o m p a n y  h ad  th u s  becom e fixed 
as a deb t, th e  e ffect o f  th e  w a r  w o u ld  have  been  m e re ly  to 

10 su spend  the  p a y m e n t o f  su ch  debt.
A  d is c r im in a t io n  be tw een  a ve sted  in te re s t  o f  th is  k ind  

w h ic h  is  m a tu r in g , a n d  a d e b t g ro w in g  due, is  a lto ge th e r too 
a r t i f ic ia l  and  im a g in a ry  to  be le g a l. T h e  r ig h ts  o f  the  assured 
sh o u ld  n o t be  th u s  sa c r if ic e d , n o r  sh o u ld  an in su ra n ce  com-
p a n y  be  a llo w e d  to  se ize  to  i t s e lf  th is  p ro p e rty , un less i t  can 
be  sh ow n  th a t  su ch  consequence  is  in e x o ra b ly  dem anded  from 
m o t iv e s  o f  p u b l ic  p o lic y .

R e f le c t io n  u p o n  th e  su b je c t has sa t is f ie d  m e th a t  a contin-
uance  d u r in g  th e  p ro g re ss  o f  a w a r  o f  in su ra n ce  on the life 

2q  o f  an  enem y  is  n o t  in c o n s is te n t  w ith  th e  w e lfa re  o f  e ithe r of 
the  b e llig e re n ts . W h a t  e ffect can  th e  e x is ten ce  o f  such a 
co n tra c t  have  upon  th e  p u b l ic  in te re s t  o f  th e  one  o r  o f  the 
o th e r?  I f  m o n e y  fo r  a past c o n s id e ra t io n  f a l l  due  after a 
d e c la ra t io n  o f  h o s t i l it ie s ,  the  deb t is  n o t can ce lle d , bu t the 
p a ym e n t o f  i t  is  su spended  u n t i l  peace  is  p ro c la im e d . The 
reason  w h y  th e  d e b t is  a llo w e d  to  be  p re se rve d  is , tha t the 
e x is ten ce  o f  su ch  deb t does n o t w o r k  a n y  in ju r y  to  the gov-
e rn m e n t o f  th e  d e b to r;  a n d  the  reason  w h y  the  paym ent is 
su spended  is , th a t  th e  re ce ip t  o f  th e  m o n e y  w o u ld  be a direct 

3Q c o n tr ib u t io n  to  th e  p e cu n ia ry  re sou rces , fo r  h o s t ile  uses, of 
th e  g o v e rn m e n t o f  th e  c re d ito r .

A n d  so c le a r ly  has th is  p r in c ip le  been  acted  upon , that it 
has on m an y  occas ion s been  d e c id e d  th a t  th e  paym en t of a 
deb t due  to  an enem y  is  a llo w a b le  i f  m ade  to  an  agen t o f the 
c re d ito r  r e s id in g  u n d e r  th e  d o m in io n  o f  th e  governm ent of
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the d e b to r ; th e  m o ney , in  su ch  case n o t b e in g  w ith d ra w n  
beyond the  c o n tro l o f  the  la t te r  g o v e rn m e n t;  fo r  i t  w o u ld  be 
clearly i l le g a l fo r  the  agen t r e c e iv in g  su ch  p a y m e n t to  t ra n s -
mit the fu nd s  to  h is  p r in c ip a l u n t i l  th e  re s to ra t io n  o f  peace.
It is in co n te s ta b ly  p la in , th e re fo re , t f ia t  th e  state o f  d e b to r  
and c red ito r, r e s u lt in g  fro m  tra n sa c t io n s  a n te r io r  to  th e  w a r, 
is not in te rd ic te d  b y  the  ru le s  o f  n a t io n a l law , and  as th e  co n -
tinuance o f  th e  e fficacy  o f  a l if e  p o l ic y  can  have  no  g re a te r  
effect than  to  p ro d u ce  a state o f  d e b to r  and  c re d ito r , h o w  can

such co n tin u an ce  be p ro n o u n ce d  i l le g it im a te  ? I t  w as u rg e d
on the a rgum en t th a t  th e  p o l ic y  i f  h e ld  v a lid  m ig h t  be en fo rced  i 0 
even though  the  l if e  in su re d  w as lo s t  in  th e  w a r ; b u t  su ch  a 
deduction is  u n fo u n ded , fo r  the  a g reem en t can , b y  no  reason -
able con s tru c tio n , be so ex tended . I t  has a lre a d y  been sh ow n  
that the E n g l is h  C o u r ts  have  lo n g  s in ce  de c la red  th a t  th e re  
was an im p lie d  c o n d it io n  in  e v e ry  m a r in e  p o l ic y  th a t  th e  
promised in d e m n if ic a t io n  sh o u ld  n o t be  e x ten d ed  to  losses 
occasioned b y  a ca p tu re  m ade b y  the  g o v e rm m e n t o f  th e  
underw riter. A  s t ip u la t io n  th a t  th e  m o n e y  sh o u ld  be  p a yab le  
even th o ugh  the  l if e  in su re d  sh o u ld  be  lo s t in  a w a r  
which m ig h t  a r ise  be tw een  the  states o f  th e  a ssu red  and  the  20 
insurer w o u ld  be  c le a r ly  i l le g a l a nd  v o id ;  a n d  the  consequence  
is no such p ro v is io n , w h ic h  i f  p re sen t w o u ld  v it ia te  th e  w h o le  
agreement, can be unde rs tood  tp  be  co m p reh en ded  in  th e  
general exp ress ion s w h ic h  a re  in  co m m o n  use in  these  p o l i -
cies. A n  e x ce p tio n  is  in v a r ia b ly  im p l ie d  e m b ra c in g  e ve ry  
case o f a loss o f  l if e  b y  a n y  m eans c o n ce rn in g  w h ic h  i t  w o u ld  
be im m ora l o r  in c o m p a t ib le  w ith  th e  la w  o r  a g a in s t  th e  p u b l ic  
interest to  s t ip u la te  a b a rg a in .

I  cannot see th a t  th e re  is  a n y  t h in g  in  e ith e r  o f  th e  g ro u n d s  
thus tahen w h ic h  sh o u ld  be  p e rm it te d  to  de fea t th is  a c tio n . 30 

I he a d ju d ica t io n s  h e re to fo re  m ade  on  th is  sub jec t, a lth o u g h  
the precise p o in t  o f  th e  p re sen t case does n o t appea r to  have  
een present in  a n y  o f  them , e x h ib it  a  d e c id e d  te n d e n cy  to  

reject the d o c tr in e  th a t  a p o l ic y  o f  l if e  in su ra n ce  is  a vo id ed  
y a state o f  w a r, o r  b y  th e  n o n -p aym en t o f  p re m iu m s  d u r in g
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it s  co n tin u an ce . T h e  M a n h a tta n  L .  In s . C o . v . W a rw ick , 
20 G ra t t . ,  614 ; R o b in s o n  v. In te rn a t io n a l L .  A .  C o ., 42 i f .  Y ., 
54 ; T h e  N e w  Y o r k  L .  In s . Co . v . C lo p to n , 7 B u sh . ,  179.

W it h  respect to  th e  fo rm a l e x cep tio n  th a t  th is  action  has 
n o t been  b ro u g h t  in  th e  nam e o f  th e  p a r ty  to  w hom  the 
p ro m ise  w as m ade , I  do  n o t t h in k  i t  s h o u ld  p re v a il. The 
g e n e ra l ru le  is  th a t th e  s u it  m a y  be  b ro u g h t  on these policies, 
w hen  in  th e  fo rm  o f  s im p le  con tra c ts , in  th e  nam e o f the 
p a r ty  h a v in g  th e  b e n e f ic ia l in te re s t. I t  is  t ru e , th a t the agent 
w h o  e ffected the  in su ra n ce  is  s ty le d  in  i t  a tru s te e , b u t that 

10 does n o t m a k e  h im  su ch , as h is  p ow e rs  and  capa c it ie s  appear 
to  be  those  s im p ly  o f  an agen t. T h e  d e c la ra t io n  w o u ld  have 
been  m o re  con s is ten t w ith  c o rre c t  th eo ry , i f  i t  had  la id  the 
p ro m ise , a c c o rd in g  to  th e  le g a l in fe re n ce , to  have  been made 
to  th e  p la in t if fs , b u t  th is  is  a de fec t o f  fo rm  w h ic h  is  cured by 
o u r  s ta tu te , a t le a s t w hen  th e  e x cep tio n  is  ra ised  on de-
m u rre r .

I t  w as l ik e w is e  u rg ed , th a t  b y  v ir tu e  o f  the  in co rpo ra tion  
o f  th e  de fendan ts , th e  p la in t if fs , as h o ld e rs  o f  a p o lic y , be-
cam e p a rtn e rs  w ith  th e  o th e r co rp o ra to rs , a nd  th a t the war 

20 d is so lv e d  su ch  p a r tn e rsh ip . I t  does n o t seem  to  m e  tha t a state 
o f  w a r  w o u ld , fo r  reason  a lre a d y  g iv e n  on an o th e r b ran ch  of 
th e  case, d is so lv e  a p a r tn e rsh ip  o f  th is  ch a ra c te r;  n o r does it 
appea r h o w  su ch  a d e m o lit io n , even  i f  i t  to o k  p la ce , would 
a ffect th e  o b lig a t io n  o f  *the p o l i c y : b u t  i t  is  enough , at pres-
en t, to  say th a t  th e  p le a d in g  d e m u rre d  to  does no t disclose 
th e  e x is ten ce  o f  su ch  a re la t io n sh ip , and  th a t consequently 
th e  p o in t  is  n o t  now  ra ised .

30 T h e  p la in t if fs  a re  e n t it le d  to  ju d g m e n t .

A  W r i t  o f  E r r o r  on th e  sa id  ju d g m e n t  f r o m  the C o u rt  

o f  E r r o r s  and  A p p e a ls ,  w as is su ed  on the  th  day o f  Ju ly , 
1872, se rved  on th e  sam e day , a nd  m ade  re tu rn a b le  to  the 9th 
day  o f  J u ly ,  as y e t  o f  th e  te rm  o f  J u n e ,  1872, o f  sa id  C ou rt.
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NEW  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P P E A L S ,  

Of  t h e  T e r m  o f  J u n e ,  1872.

Th e  M u t u a l  B e n e f i t  L i f e  I n s u r  

a n c e  C o m p a n y ,

P la in t i f f s  in  E r r o r ,

v.

He n r i e t t a  H i l l y a r d  and  G-e o r g e  

M. L u m p k i n ,  h e r  h u sband , and  
others,

D e fe n d an ts  in  E r r o r .

A fte rw ards, to  w it ,  a t th e  te rm  a fo re sa id , b e fo re  th e  C o u r t  
aforesaid, a t T re n to n , com e the  p la in t if fs  in  e r ro r , b y  F r e d e r -
ick H . Teese, th e ir  a tto rn e y , and  say, tha t, in  th e  re co rd  and  
proceedings a fo re sa id , and  in  g iv in g  the  ju d g m e n t  a fo re sa id , 20 
there is m an ife s t e r ro r  in  th is ,

That the sa id  S u p re m e  C o u r t  h e ld  th a t  th e  sa id  a c t io n  w as 
well b rough t in  th e  nam es o f  th e  p la in t if fs  H e n r ie t ta  H i l l -  
yard and G eo rg e  M .  L u m p k in ,  h e r  h u sband , M a r y  A .  H i l l y a r d  
and M ichae l C . D ix o n ,  h e r  h u sband , G u e ld a  E .  H i l ly a r d ,  E d -  
monia H i l ly a r d ,  E m m a  J .  H i l l y a r d  and  E l l a  J .  H i l ly a r d ,  and  
Pendleton G a in e s , h e r  h u sband , w he reas the  sa id  a c t io n  ou g h t 
to have been b ro u g h t  in  th e  nam es o f  th e  le g a l re p re sen ta -
tives o f E d w in  H i l ly a r d ,  deceased, the  tru s te e  o f  th e  sa id  80 
plaintiffs;

And also th e re  is  e r ro r  in  th is , th a t  th e  d e c la ra tio n  a fo re -
said and the m a tte rs  th e re in  co n ta in ed  a re  n o t su ff ic ie n t in  
law for the above-nam ed  p la in t if fs  b e lo w  to  have  o r  m a in ta in  
their aforesaid a c t io n  th e re o f  a g a in s t th e  sa id  M u tu a l B e n e f it  
hife Insurance C o m p an y .

I n  E r r o r  to  the  

S u p re m e  C o u r t .
10

A s s ig n m e n t  

o f  E r r o r s
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A n d  a lso  th e re  is  e r ro r  in  th is , th a t  th e  ju d g m e n t  aforesaid 
b y  the  re co rd  a fo re sa id , appears to  have  been  g iv e n  for the 
sa id  above-nam ed  p la in t if fs  a g a in s t th e  sa id  M u tu a l Benefit 
L i f e  In su ra n ce  C o m p a n y , w hereas b y  th e  la w  o f  the  land the 
sa id  ju d g m e n t  o u g h t to  have  been  g iv e n  fo r  the  sa id  Mutual 
B e n e f it  L i f e  In su ra n ce  C o m p a n y  a g a in s t th e  sa id  Henrietta 
and  G eo rg e , M a r y  and  M ic h a e l,  G u e ld a ,E d m o n ia ,  Em m a and 
E l la  and  P e n d le to n .

A n d  the  sa id  M u tu a l B e n e f it  L i f e  In su ra n ce  Com pany  pray 
10 th a t  the  ju d g m e n t  a fo re sa id  fo r  th e  e rro rs  a fo resa id , and for 

o th e r  e rro rs  in  th e  sa id  re co rd  and  p ro ce ed in g s  be in g , may be 
reve rsed , a n n u lle d , and  a lto g e th e r  h o ld en  fo r  nought, and 
th a t  th e y  m ay  be  re s to red  to  a l l  th in g s  w h ic h  th e y  have lost, 
b y  o cca s io n  o f  th e  sa id  ju d g m e n t , etc.

F .  H .  T E E S E ,

Attorney f o r  and o f  Counsel w ith the P la in tiffs in Bhror.


